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DEEP SEABED HARD MINERALS ACT

MONDAY, MAY 17, 1976

U.S. SENATE,
COMMITTEE ON COMMERCE;

COMMITTEE ON FOREIGN RELATIONS;
COMMTTTEE ON ARMED SERVICES,

Washington,D.C.
The committees met jointly at 10 a.m., pursuant to notice, in room

5110, Dirksen Senate Office Building, Hon. Ernest F. Hollings
presiding.

OPENING STATEMENT BY SENATOR HOLLINGS

Senator HOLLINGS. The hearing will please come to order.
This is a hearing jointly sponsored by the Senate Committees on

Armed Services, Commerce, and Foreign Relations. The subject of
these hearings is S. 713, the Deep Seabed Hard Minerals Act, which
has been favorably reported by the Interior Committee and was then
referred to the three committees until June 2, 1976. Hearings on this
bill today and on Wednesday are intended to provide our committees
with information regarding the need for this legislation.
The U.N. Law of the Sea Conference has just concluded yet another

session and I am told plans its fifth session since 1974 in New York
this summer. By most indications there will be more sessions of the
Conference next year. 'What this means, of course, is that the dire
prediction of our negotiators that the entire Conference would col-
lapse upon passage of Senator Magnuson's 200-mile fishery legisla-
tion has not come true. In fact, I fully expect to hear from our nego-
tiators today that progress has been made and a treaty is in sight. All
well and good, but meanwhile Congress must continue to consider
legislation which may further and protect this Nation's ocean interests.
That is why we are here this morning.
Some of our more aggressive mining entrepreneurs are now on the

threshold of investing in expensive, large-scale ocean mining equip-
ment. But they are deeply concerned about the implications of any
new law of the sea treaty. The deep seabed issues remain the most
contentious at the Conference and will need the most time to resolve.
But our Nation's need for the strategic materials contained in man-
ganese nodules continues to intensify. Since the United States has a
substantial lead in ocean mining technology, this Nation has a major
interest in the future of this industry. Just how long can we wait for
a resolution of the seemingly never-ending debate over the deep
seabed?

Staff members assigned to these hearings: Deborah Stirling and Gerald J.
Kovach.
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S. 713 presents us with many important questions of national 
ocean

policy, both domestic and international in nature. Just what are 
the

implications for a law of the sea treaty if this bill is passed? Is this

legislation really necessary? If a bill is deemed necessary, what are

the provisions which should be included in it?
On the domestic side, what sort of investment protection is either

necessary or workable? Should we apply land-oriented mining policies

to operations on the high seas? What about tax laws, including the

celebrated depletion allowance—should deep sea miners be accorded

their benefits? Which agency of the Federal Government should

handle questions of policy raised by deep sea mining? What about the

marine environment, will it be protected?
These are a few of the questions we will be exploring in these hear-

ings. I can say that the Senate Commerce Committee has an open

mind on this question. We are very pleased this morning to join with

our colleagues from the Foreign Relations Committee, Senators Pell

and Percy, and I think we have at least some observer members of the

staff from the Armed Service Committee.
I yield now to Senator Pell if you have any opening comments.

OPENING STATEMENT BY SENATOR FELL

Senator PELL. Thank you, Mr. Chairman.
The bill before us is an opposite number perhaps to the 200-mile

fishery limit which went through at an earlier date. The problems

involved here are different, however. We do not have the same prob-
lem we faced in the fisheries legislation where the fish on the east

coast of the United States are being vacuumed up and disappearing as

a resource. If we hold off on this bill for a little while until we reach

some kind of international treaty, the nodules are not going to dis-
appear. My hope is that we could examine this without the same sense
of time pressure that we had when we were examining the fisheries
bill and that we could bear in mind the excellent efforts being made
by our delegation and by the administration in trying to reach some
concensus and some common agreement in connection with the use of
the seabed so that we can have multilateral approach when the time
comes.
I think a joint hearing of this sort is a great help because it saves

time for the witnesses, and we benefit by hearing the viewpoint of the
other committees.
As someone who has been deeply involved in oceans issues for many

years—going back to the San Francisco U.N. Conference in 1945 in
fact—I have grave concerns about the proposed Deep Seabed Hard
Minerals Act, particularly as it relates to the law of the sea
negotiations.
Nine years ago, Arvid Pardo, the far-sighted and imaginative Am-

bassador of Malta at the United Nations, proposed a resumption of
Law of the Sea negotiations aimed at developing a treaty for the order-
ly development and sharing of the riches of what he called the "com-
mon heritage of mankind". At about the same time, I drafted a sug-
gested set of principles and a treaty to serve as guidelines for the De-
partment of State in negotiating a treaty on ocean space. Although my
idea was laughed at initially, before long it took hold, and the United
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States eventually took the initiative to convene the Third U.N. Law
of the Sea Conference.
• The third session of this Conference took place in New York and
ended on May 7, following earlier sessions in Caracas in 1974 and
Geneva in 1975. Considerable progress was made during the New York
session—so much, in fact, that there is a real possibility of concluding
the negotiations during the next session. In striking contrast to the
previous two sessions, the New York session was characterized by a
broad effort to negotiate seriously and resolve differences. ,
One of the critical areas where progress was made was in the Com-

mittee One discussion of deep seabed issues. Major changes were made
in the seabed articles of the single negotiating text in the direction of
the U.S. position. Although important differences still remain, it is
clear that a new spirit of moderation pervades the Conference.

It seems to me, therefore, that with the negotiations entering a prom-
ising new phase, this is not the time to enact legislation providing for
unilateral action by the United States to license deep seabed mining. In
my view, that would be a slap in the face to those many delegations
which have come to realize that the time has come to put aside
rhetorical confrontation and begin the search for practical political
compromises: In fact, I believe that enactment of S. 713 would be per-
ceived in other capitals as such blatant evidence of bad faith on our
part that it would wreck the Conference.

Unlike the 200-mile fishing zone act, which was consistent with a
consensus already achieved at the Conference, the deep sea mining
bill reflects no consensus at the Conference. Moreover, given the kind
of deep seabed regime which the United States has proposed, the very
generous investment guarantee provisions in S. 713 could result in
huge payments by the U.S. Treasury to compensate American mining
companies for any reduction in the value of their investments resulting
from a law of the sea treaty. The guarantee actually borders on the
outrageous, as a company is eligible to claim compensation from the
U.S. Treasury not only for expenses incurred up to the time an inter-
national regime is created but for the full "estimated monetary value
of unrestricted access to hard mineral resources estimated to be con-
tained within the block" covered by a license. I find it hard to believe
that the American people will stand for that kind of raid on the U.S.
Treasury.

Finally, I would like to point out that by venturing unilaterally
into a new area of economic activity with uncharted implications
under international law, we risk inviting conflict where none exists
today. I can well imagine that if there is no law of the sea treaty—
and that is very likely if this bill is enacted—the activities of U.S.
mining vessels will one day be disrupted by the mining efforts or
simple harassment of other countries. Such conflicts could escalate to
the point where the U.S. Navy is called upon to defend the presumed
rights of U.S. mining companies. I see no need to run the risks of
becoming involved in a "nodule war."
I believe that it is essential that the United States continue to

demonstrate good faith in the law of the sea negotiations, so that
harmony, not conflict, characterizes man's activities on the deep seabed.
If that means that more patience will be required until a law of the
sea treaty is worked out, so be it.

Senator HOLLINGS. Senator Percy.
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OPENING STATEMENT BY SENATOR PERCY

Senator PERCY. Mr. Chairman, I think these 
unique hearings

jointly held by the Commerce Committee and the F
oreign Relations

Committee certainly indicate the complexity of the 
problem. I ap-

proach these hearings with probably as unformulated
 a viewpoint as

I have ever had on an issue, I come to learn. Many times
 hearings are

held with everyone having made their minds up ahea
d of time. I

simply haven't.
I have just come back from Africa. I am deeply im

pressed as a

citizen of a have-not nation—and we are a have-not nat
ion so far as

raw materials are concerned—with the intricacies of our 
dependence

upon areas of the world that are politically volatile.

We can certainly see that in the area of petroleum produc
ts in the

Middle East. Here we have the possibility that the developm
ent of

the seabed could surely add to our domestic source of supply, a
nd the

international consortia that have been put together to develop 
these

resources show the amount of capital, know-how, technology
 and

experience that we have ready to be put to work. The United Sta
tes

is way ahead in this area; the free world is way ahead. But we wa
nt

to do this in a way that is consistent with U.S. foreigh policy and

world stability and peace.
We have hearings this morning with the distinguished Secretary

Richardson, with Tom Kleppe, the Secretary of Interior, and with

my long-time friend—a man that I have great admiration for—Vince

Learson, who comes out of a great corporation I think we have the

technology and the know-how in this room to help guide the Congress

of the United States. We earnestly seek your advice and counsel in

this extraordinarily important matter.
Senator HOLLINGS. Thank you.
[The bill follows



5

94TH CONGRESS
2D SESSION S.713

[Report No. 94-754]

IN THE SENATE OF THE UNITED STATES

FEBRUARY 18,1975
Mr. METCALF (for himself, Mr. BARTLETT, Mr. FANNIN, Mr. HANSEN, MT.

JACKSON, Mr. JOHNSTON, anti Mr. Moss) introduced the following bill;
which was read twice and, by unanimous consent, referred to the Com-
mittee on Interior and Insular Affairs if and when reported to be jointly
referred to the Committees on Armed Services, Commerce, and Foreign
Relations for thirty days

' APRIL 14,1976
Reported by Mr. METCALF, with amendments, and referred to the Committee

on Armed Services, the Committee on Commerce, and the Committee on
Foreign Relations, jointly, for thirty days

[Omit the part struck through and insert the part printed in italic]

A BILL
To provide -the Secretary of the Interior with authority to pro-

mote the conservation and orderly development of the hard
mineral resources of the deep seabed, pending adoption of an
international regime therefor.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Deep Seabed Hard Min-

4 erals Act".

5 DECLA1ZATION OF POLICY

6 SEC. 2. (a) FINDINGS.—The Congress finds-

7 (1) that the Nation's hard mineral resource require-
II
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'2

1 ments will continue to expand in order to supply national

2 industrial needs and that the demand for certain hard

3 minerals will increasingly exceed available domestic

4 sources of supply;

5 (2) that, in the case of some minerals, the Nation

is totally dependent upon foreign sources of supply and

7 that the acquisition of mineral resources from foreign

sources is a substantial factor in the national balance-of-

9 payments position;

10 (3) that the national security interests of the United

11 States require the availability of mineral resources which

12 are independent of the export policies of foreign nations;

13 (4) that there is an alternate source of supply of

14 certain minerals which are significant in relation to

15- national needs contained in the manganese nodules which

16 exist in great abundance on the ocean floor;

17 (5) that, to the extent that such nodules are located

18 outside the territorial limits and beyond the Continental

19 Shelf of any nation, the nodules are available for utiliza-

20 tion by any nation with the ability to develop them;

21 (6) that United States mining companies have

22 developed the technology necessary for the development

23 and processing of deep seabed nodules and, given the

24 necessary security of tenure, are prepared to make the
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1 necessary capital investment for such development and

2 processing; and

3 (7) that it is in the Rational interest of the United

4 States to utilize existing technology and capabilities of

5 United States mining companies by providing for interim

6 legislation which will encourage further efforts to insure

national aceess to available deep seabed hard minerals

8 and to provide the means whereby the national program

9 may he merged into an international program which

10 evolves from negotiations en the law of the Sea, and is

11 subsequently ratified by the United States:

12 (7) that the increasing complexity of the world's

13 problems has required the nations of the world to be-

ll come more interdependent, especially in such matters as

15 the resources of the land and the seas, transportation and

16 communication, food, population, human rights, arms

17 control, world order under law and cultural relations;

18 (8) that solutions to the problems of an interde-

19 pendent world requires a reciprocal recognition by all

20 nations of the legitimate interests of one another; and

21 ( 9 ) that it is in the national interest of the United

22 States to utilize existing technology and capabilities of

23 United States mining companies by providing for interim

24 legislation which will authorize investment guarantees
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 DEFINITIONS

20 SEC. 3. For the purposes of this Act-

21 (a) "Secretary" mearisi except where its usage in-

22 dieftt-es otherwise, the Secretary of the Interior;

23 (a) "Secretary" means the Secretary of the

24 Interior;

25 (b) "deep seabed" means the seabed, and the subsoil

4

1 and insurance in order to encourage further efforts to

2 insure national access to available deep seabed hard

3 minerals and to provide the means whereby the national

4 program may be merged into an international program

which evolves from negotiations on the Law of the Sea

resulting in a treaty which is subsequently ratified by

and becomes binding upon the United States.

(b) PURPOSES.—The Congress declares that the pur-

poses of this Act are—

(1) to establish a national program to promote

the orderly development of certain hard mineral re-

sources of the deep seabed, pending the establishment

of an international regime for that purpose; and

(2) to insure the establishment of all practicable

requirements necessary to protect the quality of the

marine environment to the extent that that environment

may be affected by deep seabed hard mineral mining

development.
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5

1 thereof, lying seaward and outside the Continental Shelf

2 of any nation;

3 (c) "Continental Shell" refers to the seabed and

4 subsoil of the submarine areas adjacent to the coast of

5 any nation (including the coasts of islands), but outside

6 the area of the territorial sea, to a depth of two hundred

7 meters or, beyond that limit, to where the depth of the

8 superjacent wateis admits of the exploitation of the nat-

ural resources of the said areas;

10 (d) "block" means an area of the deep seabed hay-

11 big four boundary lines which are lines of longitude and

12 latitude, the width of which may not be less than one-

13 sixth the length, comprising not more than fort-y sixty

14 thousand square kilometers, and extending downward

15 from the seabed to a depth of ten meters;

16 (e) "hard mineral" or "hard mineral resources"

17 refers to nodules or accretions containing, but not limited

18 to, iron, manganese, nickel, cobalt, and copper;

19 (f) "development" means any operation of explora-

20 tion and commerical recovery, other than prospecting,

21 having the purpose of discovery, recovery, or delivery of

22 hard minerals from the deep seabed;

23 (g) "prospecting" means any operation conducted

24 for the purpose of making geophysical or geochemical



10

(3

measurements, bottom sampling, nr comparable activities

2 so long as such operation is carried On in a manner that

does not significantly alter the surface or subsurface of

the deep seabed;

5 (h) "person" includes private individuals, associa-

6 tions, corporations, or other entities, and any officer, em-

7 ployee, agent, department, agency, or instrumentality of

.8 the Federal Government, of any State or local unit of

9 government, or of any foreign government;

10 (i) "eligible applicant" means a citizen of the

11- United States or a corporation or other juridical entity

-12 -organized under the laws of the United States, or its

,13• States, territories, or possessions, and possessing such

14 technical and financial capabilities as may be prescribed

15 by the Secretary in order to assure effective and orderly

16 development of hard mineral resources pursuant to a

17 license issued under this Act;

18 (j) "investment" +Beane a esuunitmeut of funds7

19 together with the interest costs thereof, eeramedities-;

20 seffiees; patents, preeesset fraud teehuiquea; dedicated to

21 the development of a lieertsed block Of the processing of

22 the recovered minerals;

23 (j) "investment" means any expenditure of funds

24 (including such interest costs arising therefrom as the

25 Secretary shall deem reasonable) and use of commodities,
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7

services, patents, processes and techniques, which are

9 dedicated to the development of a complete mining system

3 for commercial production including a mining ship and

4 associated recovery equipment, ore carrier or carriers

5 and processing- facilities if located in, or on, a place

6 subject to the jurisdiction of the United States. The term

7 "investment" as used in this Act shall not include ex-

8 penses associated with research and development, but

9 shall include an amount equal to the estimated monetary

10 value of unrestricted access to hard mineral resources

11 estimated to be contained within the block or blocks of

12 the -deep seabed covered by a license issued pursuant to

13 this Act;

14 (k) "exploration" means the on-site observation and

15 evaluation activity following the location and selection

16 by an eligible applicant of a hard mineral deposit of po-

17 tential economic interest, which has, as its objective, the

18 establishment and documentation of the nature, shape,

19 concentration, and tenor of an ore deposit, and the na-

20 ture of the environmental factors which will affect its

21 • susceptibility of being developed, including the sampling

22 of the deposit necessary for the design, fabrication, in-

23 stallation, and testing of equipment;

24 (1) "commercial recovery" means recovery of hard

. 25 minerals at a substantial rate of production (without
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1 regard to profit or less), for the primary purpose of

2 marketing or commercial use and does not include re-

3 covery for sampling, experimenting in recovery methods,

4 or testing equipment or plant for recovery or treatment

5 of hard minerals;

6 (m) "reciprocating State" means any foreign State,

7 designated by the President as a State with requirements

8 and procedures comparable to those of the United States

9 under this Act, and which has undertaken to recognize

10 licenses issued under this Act; and

11 (n) "international registry clearinghouse" means a

12 recording agency or organization designated by the

13 President in cooperation with reciprocating States.

14 ACTIVITIES PROHIBITED

15 SEC. 4. (a) Except (1) as authorized pursuant to the

16 provisions of this Act, including subsection (b) hereof, (2)

17 as authorized under a license issued by a reciprocating State,

18 or (3) as may be authorized under a treaty, convention, or

19 other international agreement, which is ratified by and bind-

20 ing upon the United States, no person subject to the juris-

21 diction of the United States shall engage directly or indi-

22 rectly in thern development of hard mineral resources of the

23 deep seabed. The prohibition of this subsection does not apply

24 to equipment engineering development, prospecting, or sci-

25 entifie research, nor to the rendering of contractual engi-
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1 neering construction, or other services, not amounting to

2 actual exploration or commercial recovery, nor to the fur-

3 nishing of machinery, products, supplies, or materials to ,any

4 organization or person lawfully, engaged in such development:

5 Provided, That the development does not infringe upon a

6 license recognized as exclusive under the provisions of

7 section 5 (b) hereof.

8 (b) In any case in which an eligible applicant is already

9 engaged in the exploration of a block, on the date on which

10 this Act takes effect, that eligible, applicant may establish his

11 priority of right by filing an application for a license to de-

12 velop that block, without awaiting the issuance of applicable

13 regulations under section 18. Thereafter, he may continue

14 any exploration activities until such time as the Secretary

15 acts upon the application, with any activity subsequent to

16 the action of the Secretary to be determined by the. decision

17 of the Secretary under the provisions of section 5 hereof.

18 LICENSE TO DEVELOP

19 SEC. 5. (a) GENERAL.—Pursuant to the provisions of

20 this Act, the Secretary shall accept applications from, and

21 issue licenses to, eligible applicants for the development of

22 hard mineral resources of the deep seabed. Any Subject to

23 section 4(b), any license issued pursuant to this section

24 shall be issued to the first eligible applicant who makes

25 written application therefor, and tenders a fee ef $40;0430

73-825 0 - 76 - 2
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1 fef the Meek sp,eei4le€1 in the application and available 
for

2 iieenaing: established by the Secretary for the block specifie
d

3 in the application which shall be in an amount estimate
d

4 to equal the estimated administrative and other costs of

5 processing the application. Such fee shall be deposited into

6 an appropriate fund to be established in the 
Department of

7 the Treasury, which fund shall be utilized for administrative

8 and other costs incurred in the processing of appl
ications for

9 licenses under this Act. The fund shall be available for such

10 purposes only as appropriated to the Secretary annually

11 therefor. Before he may issue a license, the Secretary must

12 first determine, in the consideration of each license ap-

13 plication-

14 (1) that the applicant is financially responsible and

15 has demonstrated the ability to comply with 'applicable

16 laws, regulations, and license conditions;

17 (2) that the operations under the license will not

18 unreasonably interfere with other reasonable uses of the

19 high seas, as defined by any treaty or convention to

20 which the United States is signatory, or by customary

21 international law;

22 (3) that the issuance of a license does not conflict

23 with any obligations of the United States, established by

24 treaty or other international agreement; and

25 (4) that operations under the license will not pose
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1 an unreasonable threat to the integrity of the marine

2 environment and that all reasonable precautions will be

3 taken to minimize any adverse impact on that environ-
4 ment.

5 (b) NATURE AND DURATION OF LICENSE.— ( 1 ) Sub-
6 ject to the provisions of section 12 hereof, any license issued
7 pursuant to this Act shall be exclusive as against all persons
8 subject to the jurisdiction of the United States or of any
9 reciprocating State, and shall authorize development of the
10 hard mineral resources of the deep seabed for within specified
11 blocks thereof: Provided, That in no event shall any license
12 issued under this Act authorize the commercial recovery of
13 such resources prior to January 1, 1976 1977: And pro-
14 vided further, That, except to the extent that such licenses
15 are authorized pursuant to the provisions of an iriterrtatiorfal
16 agreement a future international agreement ratified by and
17 binding upon the United States establishing a regime for the
18 development of mineral resources of the international seabed
19 area beyond the limits of coastal State territorial or resource
20 jurisdiction, no licenses shall be issued under this Act sub-
21 sequent to the ratification by the T-Triited States of any HAI
22 internittiortal agreerHerit date on which such international
23 agreement shall be ratified by and become binding ''Itpon the
24 United States.

25 (2) Priority Subject to section 4(0 , priority of right
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1 for the issuance of a license shall be created and maintained

2 by receipt by the Secretary of a license application from an

3 eligible applicant: Provided, That the application is sub-

4 mitted in conformity with the provisions of this Act and the

5 regulations promulgated by the Secretary pursuant to section

6 18 hereof.

7 (3) An application, submitted in accordance with sub-

8 section (b) of section 4 hereof and prior to the effective date

9 of the regulations promulgated pursuant to section 18 of

10 this Act, shall be entitled to priority of right as established in

11 paragraph (2) of this subsection: Provided, That the eligible

12 applicant complies with the provisions of this Act, including,

13 but not limited to, the tender of the fee required by section 5,

14 the furnishing of information required by subsection (1)) of

15 section 6, and the minimum expenditure required by sec-

"16 Eon 8: Provided further, That the eligible applicant brings

17 his application and his other activities into compliance with

18 all applicable regulations issued by the Secretary, as soon as

19 such regulations become effective.

20 (4) Every license issued under this Act shall remain in

21 force for fifteen years and, where commercial recovery of

22 the hard mineral resources has begun from a licensed block

23 within the fifteen-year period, such license shall remain in

24 force for as long as commercial recovery from the block

25 continues continues with reasonable diligence.

•
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1 (e) TRANSFER OR SURRENDER OF LICENSE.—Any

9 license issued under this Act may be surrendered at will or,

3 upon written request of the licensee, may be transferred by

4 the Secretary to any other eligible applicant. Such license, as

3 issued or as transferred, may be revoked for willful, sub-

6 stantial failure to comply with the provisions of this Act,

with any regulation promulgated thereunder, or with any

8 license restriction or license condition: Provided, That the

9 Secretary has first given the licensee written notice of such

10 violation and the licensee has failed to remedy the violation

11 within a reasonable period of time. Upon such failure, the

12 Secretary shall notify the licensee in writing that he pro-

13 poses to revoke such license and that the licensee has thirty

14 days in which to request a hearing in accordance with section

15 554 of title 5, United States Code, on the issues raised by the

16 proposed revocation. The Secretary shall issue his decision

17 regarding revocation within thirty days after the notice of

18 proposed revocation, or after the completion of the hearings,

19 if such hearings are requested by the licensee in accordance

20 with this subsection. Any decision issued by the Secretary

21 after hearings shall be subject to judicial review in accordance

22 with the provisions of sections 701 through 706 of title 5,

23 United States Code.

24 (d) LICENSE CONDITIONS.—The Secretary is author-

25 ized to include in any license issued, or transferred, under
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1 this Act, any reasonable conditions which he finds neces-

9 sary to carry out the purposes of this Act. Such conditions

3 shall be prescribed on the basis of rules and regulations pro-

4 mulgated pursuant to section 18 of this Act.

5 LICENSING PROCEDURES

6 SEC. G. (a) GENERAL.—The Secretary is authorized to

7 establish procedures governing the application for, and the

8 issuance of, licenses pursuant to this Act. Such procedures

9 shall contain an adequate mechanism for full consultation

10 with all other interested Federal agencies and departments,

11 and for the full consideration of the views of any interested

12 members of the general public.

13 (b) LICENSE APPLICATION.—Each application shall

14 contain such financial, technical, and other information as

15 is specified under rules and regulations promulgated pursuant

16 to section 18 of this Act.

17 (c) PUBLIC ACCESS TO INFORMATION.— (1) Copies

18 of any communications, documents, reports, or information

19 received from any applicant shall be made available to the

20 public upon identifiable request, and at reasonable cost, an-

21 less such information may not be publicly released under the
22 provisions of this subsection.

23 (2) The Secretary shall not disclose information ob-
24 tamed by him under this section which concerns or relates
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1 to trade secrets or other confidential matter referred to in

2 section 1905 of title 18, United States Code.

3 (3) Nothing contained in this subsection shall be con-

4 strued to require the release to the public of any information

5 described by subsection (b) of section 552 of title 5, United

6 States Code, or which is otherwise protected by law from

7 such release.

8 (4) Prior to the issuance of the license, the following

9 specific information required to be furnished to the Secretary

10 under this Act and which is not otherwise protected from dis-

11 closure under paragraphs (2) and (3) of this subsection

12 may not be released outside the Government and may be

33 disclosed within the Government only on a strictly need-to-

14 know basis:

15 (i) coordinates of licensed blocks;

16 (ii) any other data which discloses directly or_

17 indirectly the coordinates of licensed blocks; and

18 (iii) geological data related to the lieensed.block.

19 (d) NOTICE, DECISION AND REVIEW.— (1) Within

20 thirty days after receipt of an application, and prior to

21 granting a license, the Secretary shall publish in the Federal

22 Register a notice containing a summary of the application

23 and information as to where the application and the avail-

24 able supporting data may be examined allowing interested
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.1 persons at least sixty days for the submission of written data,

2 views, or arguments to the granting of the license. The

3 Secretary shall utilize such additional methods as he deems

reasonable to inform interested persons and groups about

5 the application and to invite their comments thereon.

6 (2) The Secretary's decision granting or denying a

7 license shall be in writing and shall be made within sixty

8 one hundred and twenty days following receipt of all views.

9 The Secretary shall grant the license applied for when he

10 finds that the application, as submitted, or as modified, meets

11 the requirements of this Act and the rules and regulations

12 promulgated hereunder.

13 (3) Judicial review of the Secretary's decision shall be

14 in accordance with sections 701 through 706 of title 5,

15 United States Code.

16 (4) The Secretary shall maintain a registry in which

17 is recorded the filling or withdrawal of an application for a

18 license under this Act, the issuance, denial, expiration, sur-

19 render, transfer, or revocation of such license, or the relin-

20 quishment of any licensed portion of the deep seabed. Subject

4
to the limitt,tions of subsection (c) hereof registry records

22 shall be available for public inspection during the business

23 hours of every working day.

24 (5) The Secretary shall, and the applicant or licensee

25 may, notify the international registry clearinghouse within
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1 fourteen days of the filing or withdrawal of an application

2 for a license under this Act, the issuance, denial, transfer,

3 expiration, surrender, or revocation of such license, or the

4 relinquishment of any licensed portion of the deep seabed.

5 (6) The function of the international registry clearing-

6 house shall consist solely of keeping records of notices, or

7 applications for licenses, issuances, denials, transfers, or

terminations of licenses, and the relinquishment of licensed

9 portions of the deep seabed. Pending designation of such

10 clearinghouse, notice to the Secretary shall constitute notice

11 to the clearinghouse within the meaning of this Act.

12 ENVIRONMENTAL CRITERIA

13 SEC. 7. The Secretary shall consult with appropriate

14 Federal agencies and departments regarding environmental

15 criteria and shall establish ebieetie environmental stand-

16 ards, based en to the maximum extent practicable on available

17 technical and scientific data, applied in a consistent manner

18 under the rules and regulations of section 18, to which opera-

19 lions under a license issued under this Act shall adhere. The

20 Secretary may, from time to time, propose revisions of the

21 rules and regulations regarding environmental standards, as

22 scientifie available data may warrant.

23 MINIMUM ANN CAL EXPENDITURES

24 SEC. 8. (a) EXPENDITURES.—In connection •\viiii the

25 developthent of hard mineral resources from each licensed
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1 block, the licensee shall make or cause to be made minimum

2 expenditures in the following amounts per block until corn-

3 mercial recovery from such block is first initiated:

Year: Amount per year
1 $400-; 000 $ 150,000

2-5 43005000 300,000

6-10 6005000 750,000

11-15 4-000000 1,500,000

4 The minimum annual expenditures required under this sec-

5 tion shall consist of expenditures for operations, facilities, and

6 equipment as required or utilized for the evaluation of the

7 block for which the development license is issued. Such ex-

8 penditures in any year in excess of the required minimum

9 may be credited to requirements for later years.

10 (b) RECORDS.—Each recipient of a license under this

11 Act shall keep such records as the Secretary shall prescribe,

12 including records which fully disclose the expenditures for

13 development required by this section, and such other records

14 as will facilitate an effective audit for such expenditures.

15 (c) AUDITS.—The Secretary and the Comptroller Gen-

16 eral of the United States, or any of their duly authorized

17 representatives, shall have access for the purpose of audit and

18 examination to any books, documents, papers, and records of

19 the licensees that are pertinent to the expenditures required

20 under this section.

21 AUTHORIZATION TO BEGIN COMMERCIAL RECOVERY

22 SEC. 9. Upon completion of its exploration activities at

23 any licensed block, the licensee shall so notify the Secretary



23

19

1 and request from the Secretary an authorization to begin

2 commercial recovery. Upon receipt of such request, and sub-

3 ject to the provisions of section 12, the Secretary shall grant

4 such authorization: Provided, That the licensee is in compli-

ance with all conditions of the license and has furnished the

6 Secretary with copies of all raw data generated in the normal

7 course of the applicant's work on the block and relating di-

rectly to the documentation of the nature, shape, concentra-

9 tion, and tenor of the ore deposit of the licensed block and

10 the nature of the phySieftl environmental factors which will

11 affect such commercial recovery.

12 AREAS WITHDRAWN FROM LICENSING; DENSITY

13 LIMITATIONS

14 SEC. 10. (a) No license shall be issued under this Act

15 for any portion of the deep seabed-

16 (1) which has been relinquished by the applicant

17 under a license issued under this Act within the prior

18 three years;

19 (2) which is subject either to a prior application for

20 a license, or an outstanding license, under this Act, or

21 from a reciprocating State; and

22 (3) which, if licensed, would result in a boblifig by

23 aggregate holdings by a// licensees under this Act of more

24 than 30 per centum of an area of the deep seabed which
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1 is within a circle with a diameter of one thousand two

2 hundred and fifty kilometers.

3 (b) No license shall be issued or transferred under this

4 Act, and no person subject to the jurisdiction of the United

5 States shall have a substantial interest in a license issued

6 under this Act, which would result in any person directly or

7 indirectly holding, controlling, or having a substantial interest

S in licenses for development of any portion of the deep sea-

9 bed which that person could not hold directly under this Act

10 in accordance with the limitations of this section.

11 RELINQUISHMENT OF LICENSED AREAS

12 SEC. 11. "Within fifteen years of the license date for

13 any block, and not later than the grant of authorization to

14 exploit as provided for in section 9 hereof, the licensee shall,

15 by written notice to the Secretary, relinquish 7-5 50 per cen-

16 tum of such block measured laterally. The relinquishment shall

17 be such that the unrelinquished area Or areas shall conform

18 to the shape of a block as defined in section 3 hereof. The

19 licensee shall select the area of the block to be relinquished

20 and as many as four contiguous blocks of the same type held

21 by the licensee may be treated as a single unit for selecting

22 the area to be relinquished.

23 INTERNATIONAL REGIME

24 SEC. 12. At such time as ail a future international agree-

25 ment, providing for the establishment of an international
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regime for the development of the hard mineral resources of

2 the deep seabed, shall be ratified by and become binding upon

9 the United States, no additional licenses shall be issued par-.

4 suant to this Aet7 mid lieenses previonsl-y. issued under, this

5 Act shall be made subject to the provisions of that agree

6 ment Act. To the extent that they are consistent with the

7 provisions of the international regime, licenses previously

issued shall continue in effect, and, to the extent possible

9 under the international agreement, the United States shall

10 exercise its rights and responsibilities under the agreement

11 to insure their continuation under the international• regime.

12 INVESTMENT GUARANTY

13 SEC. 13. To the extent that an a future international

14 agreement, ratified ..by and binding up the United States,

15 shall differ from the requirements of this Act, the United,

16 States shall provide the licensee with compensation in an

17 effectively realizable form representing the reduction in

18 value of the investment resulting from the differing require

19 merits imposition of differing requirements or loss of rights

20 granted under this Act: Provided, That the liability for

21 compensation shall, until after an authorization for corn-

22 mercial recovery has been granted, be limited to compensa-

23 tion in relation to equipment and facilities utilized for explo-

24 ration purposes: Provided further, That the Secretary of

25 Commerce shall determine in the first instance the amour.*
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1 owing on the claims for compensation under this section:

2 Provided further, That after an authorization for commercial

3 recovery has been granted, the value of the investment shall

4 be determined by subtracting from the value of the original

5 investment any gross profits realized from development and

6 processing operations: And provided further, That the lia-

7 bility under this section shall terminate ten years after corn-

mercial recovery has begun.

9 INVESTMENT INSURANCE

10 SEC. 14. (a) On annual payment by any licensee of a

11 premium to be determined by the Secretary of Commerce,

12 utilizing standard insurance practices and based upon the

13 relative risks involved, the United States shall insure the

14 licensee, in an amount not exceeding the value of the invest-

15 melt, for any damages suffered through the impairment of

16 the insured investment, or through the removal of hard

17 minerals from the licensed block, by any other person against

18 whom a legal remedy either does not exist or is unavailable

19 in any legal forum to which the licensee has access. The

20 Secretary of Commerce shall determine the amount owing on

21 any claim for reimbursement under this section.

22 (b) Insurance under this section shall be available solely

23 upon the request of the licensee and after the Secretary of

24 Commerce has determined that the insurance coverage re-
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1 quested is not readily available at a reasonable premium

2 elsewhere.

3 INVESTMENT GUARANTY AND INSURANCE FUND

4 SEC. 15. There shall be established in the Treasury of
5 the United States a Guaranty and Insurance Fund, which

6 shall have separate accounts to be known as the Guaranty

7 Reserve and the Insurance Reserve, which reserves shall be

8 available for discharge •of liabilities, as provided in sections

9 13 and 14 of this Act, until such time as all such liabilities

10 have been discharged or have expired or until all such

11 reserves shall have been expended in accordance with the

12 provisions of this section. The Insurance Reserve shall be

13 funded by the premiums received from licensees, as provided

14 in section 14 of this Act, and the Guaranty Reserve shall be

15 funded by such sums as shall be appropriated pursuant to

16 seetion 23 of this Act.

17 NONDISCRIMINATORY TREATMENT

18 SEC. 16. For purposes of export controls, section 27 of

19 the Act of June 5, 1920, customs laws, and tax laws of

20 the United States, and the applicable implementing rept-

21 lations thereof, all hard minerals recovered from the deep

22 seabed under a license issued pursuant to this Act shall

23 be deemed to have been recovered within the United States,

24 and such laws, regulations, and controls shall be admin-
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13 its States, or possessions.

14

15

16

17

18

19

20

21
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1 istered so that there will be no discrimination between

2 hard minerals recovered from the deep seabed and similar

r, hard minerals recovered within the United States.

CONSORTIA

SEC. 17. (a) In any case of agreement between United

States and foreign entities, with the resulting combination

of interests receiving a development license under the au-

thority of this Act, the applicability of sections 13, 14, and

16, of this Act shall be limited to the proportion of interest

owned by the 1T-nite4 States entity Of entities:- owned by

United States citizens, corporations, or other judicial entities

organized and existing under the laws of the ,United States,

(b) In the case of an agreement between United States

and foreign entities with the resulting combination of in-

terests receiving a development license from a reciprocating

State, the provisions of section 16 of this Act, other than

the applicability of section 27 of the Act of June 5, 1920,

shall be applied as if the proportion of interest owned by

the U-nited States entity of entities United States citizens,

corporations, or other entities organized and existing under

the laws of the United States, its States, or possessions were

licensed pursuant to this Act.
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1 REGULATORY AUTHORITY

2 SEC. 18. (a) The Secretary is authorized to issue such

3 reasonable rules and regulations as may be necessary to

4 carry out the provisions of this Act, other than the provisions
5 of sections 13, 14, and 15.

6 (b) The rules and regulations issued under subsection
7 (a) shall include provisions covering:

8 ( 1 ) eligibility standards and compliance;

9 (2) licensing procedures, requirements, and com-

l.() pliance;

11 (3) work requirements and compliance;

12 (4) environmental standards and compliance;

13 (5) multiple use standards and compliance; and

14 (6) other matters specifically delegated to the
15 Secretary under the Act.

16 (c) The Secretary of Commerce is authorized to issue

17 such reasonable rules and regulations as may be necessary to
18 implement the provisions of section 13, 14, and 15 of this

19 Act.

20 (d) Rules and regulations issued under this section

21 shall be promulgated in accordance with provisions of sec-

22 tion 553 of title 5, United States Code.

73-825 0 - 76 - 3
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1 RECIPROCATING STATES

2 SW. 19. (a) The Secretary shall, in promulgating

3 regulations under this Act, attempt to harmonize his regula-

4 tions with the laws, regulations, or other official acts of any

5 other State which has enacted legislation or regulations or

taken, pursuant to its own laws and procedures, equivalent

7 official acts for purposes and policies similar to those of

8 this Act. TVhen the Secretary finds, in consultation with the

9 Secretary of State, that the laws and regulations of the

10 United States and similar actions by any other State are in

ii essential harmony one with the other, such other State shall

12 be deemed to be a reciprocating State for the purposes of this

13 Act.

14 (b) Any license or similar legal entitlement issued by a

15 reciprocating State shall be accorded equivalent legal status

16 as though it were issued by the Secretary: Provided, That

17 the reciprocating State accords the same legal status to

18 licenses issued by the Secretary: Provided further, That

19 sections 13 and 14 of this Act shall not apply to persons sub-

20 ject to the jurisdiction of the United States in respect to min-

21 ing licenses or similar legal entitlements issued to them by a

22 reciprocating State.

23 (c) The Secretary of State shall, in consultation with

24 the Secretary, enter into international agreements with all

25 reciprocating States for the purpose of harmonizing their
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1 laws and procedures and assuring that areas covered by

2 licenses or similar legal entitlements issued by different States

3 do not conflict with each other. Such agreements shall to the

4 maximum extent possible apply the same principles for the

5 issuance of mining licenses and operations conducted there-

6 under as are found in this Act.

7 JURISDICTION OF UNITED STATES DISTRICT COURTS

8 SEC. 19. 20. United States district courts shall have

9 original jurisdiction of cases and controversies arising out of,

10 or in connection with, development activities conducted in

11 any area of the deep seabed under the authority of this Act,

12 and proceedings with respect to any such case or controversy

13 may be instituted in the judicial district in which any de-

14 fendant resides, or may be found, or in the judicial district

15 nearest the place where the cause of action arose.

16 PENALTIES

17 SEC. 20. 21. (a) CIVIL PENALTIES.—Any person sub-

18 ject to the jurisdiction of the United States who violates any

19 provision of this Act, or any rule or regulation issued pur-

20 suant to section 18 hereof, shall be liable to a civil penalty

21 of $10,000 for each day during which the violation con-

22 tinues. The penalty shall be assessed by the Secretary, who

23 in determining the amount of the penalty, shall consider the

24 gravity of the violation, any prior violation, and the demon-

25 strated good faith of the person charged in attempting to
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1 achieve rapid compliance after notification of the violation.

2 No penalty may be assessed until the person charged shall

3 have been given notice of the violation involved, and an

4 opportunity for a hearing. For good cause shown, the Sec-

retary may remit or mitigate any penalty assessed. Upon

6 failure of the person charged to pay an assessed penalty, the

7 Secretary may request the Attorney General to commence

8 an action in the appropriate district court of the United

9 States for collection of the penalty without regard to the

10 amount involved, together with such other relief as may be

n appropriate.

12

13

14

15

16

17

18

19

(b) CRIMINAL PENALTIES.—In addition to any other

penalty, any person subject to the jurisdiction of the United

States who willfully and knowingly violates any provision of

this Act, or any rule or regulation issued pursuant to section

18 hereof, shall be punished by a fine of not more than

$25,000 for each day during which such violation continues.

(c) LIABILITY OF VESSELS.—Any vessel, except a

public vessel engaged in noncommercial activities, used in a

20 violation of this Act, or of any rule or regulation issued pur-

21 suant to section 18 hereof, shall be liable in rem for any civil

22 penalty assessed or criminal fine imposed and may be pro-

23 ceeded against in any district court of the United States
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1 having jurisdiction thereof; but, no vessel shall be liable un-

2 less it shall appear that one or more of the owners, or bare-

3 boat charterers was, at the time of the violation, a consenting

4 party, or privy to such yiolation.

5 ANNUAL REPORT

6 SEC. 24-.• 22. The Secretary of Commerce and the Sec-

7 retary of the Interior shall each report to the Congress annu-

S ally, on or before June 30, with the first report to be made

9 on or before June 30, 4445 1977, on his activities under this

10 Act, including recommendations for additional legislation as

11 deemed necessary.

12 AUTHORIZATION FOR APPROPRIATIONS

13 SEC. 2-2.: 23. (a) There are authorized to be appropri-

:11- ated for the current fiscal year and for each of the two

15 succeeding fiscal years, such sums as may be necessary for

16 the administration of this Act.

17 (b) There are authorized to be appropriated to the

18 Secretary of Commerce, to remain available until expended,

19 such sums as may be necessary from time to time to replenish

20 or increase the Guarantee Reserve of the Insurance and

21 Guaranty Fund, or and to discharge the liabilities under

22 section 1-g sections 13 and 14 of this Act.
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1 EFFECTIVE DATE; SEPARABILITY

2 SEC. 23. This Act shall take effect on the date of its

3 enactment. If any provision of this Act or any application

4 thereof is held invalid, the validity of the remainder of the

5 Act, or of any other application, shall not be affected

6 thereby.
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Senator HOLLINGS. Secretary Richardson, we welcome you and your
colleagues here this morning. We will be glad to hear from you at this
time, sir.

STATEMENT OF HON. ELLIOT L. RICHARDSON, SECRETARY, DE-
PARTMENT OF COMMERCE; ACCOMPANIED BY HOWARD W.
POLLOCK, DEPUTY ADMINISTRATOR; AND JAMES BRENNAN,
DEPUTY GENERAL COUNSEL, NATIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION

Secretary RICHARDSON. Thank you very much. Mr. Chairman and
members of the committees, may I first please identify for the record
the colleagues from the Department of Commerce who accompany
me here this morning and whom I may need to call upon for answers
to questions which I'm not sufficiently expert myself to answer. On
my right is Mr. Howard Pollock, Deputy Administrator of the Na-
tional Oceanic and Atmospheric Administration. Mr. Pollock has
attended the recent sessions Of the Law of the Sea Conference, repre-
senting the Department of Commerce. On my left is Mr. James Bren-
nan, Deputy General Counsel of the National Oceanic and Atmos-,
pheric Administration, who has also been attending the sessions.
Mr. Chairman and members of the committees, I um pleased to have

the opportunity to join my executive branch colleagues here to give
you my views of S. 713, the Deep Seabed Hard Minerals Act.
There is no need to emphasize to you the importance of the mineral

resources of the deep seabed. Your own opening statements have
already underscored this point. You are familiar with the statistics
regarding the seabed minerals which are vital ingredients in our mod-
ern industrial economy. I'm sure that you are also aware that we are
100 percent dependent upon importation for new primary cobalt and
manganese. We import over 70 percent of our total consumption of
nickel, and while we are the largest copper producer in the world, we
nonetheless import some 10 percent of our refined copper requirements.
Net imports of these minerals amounted to almost $1 billion per

year. The promise which a, thriving deep seabed mining industry
holds for America and the rest of the world is that by the end of
the next decade, seabed production could significantly increase the
supply of several key minerals.
The bill is intended to promote the conservation and development

of the mineral resources of the deep seabed by providing a transition
from the present situation of no regulation of deep ocean mining
activities, to a system of licensing and regulation of U.S. nationals.
It looks ultimately to an international system which would be estab-
lished if a law of the sea treaty entered into force for the United
States. The bill would guarantee against losses incurred by domestic
licensees as the result of imposition of more onerous conditions estab-
lished under a new international regime.
As American industry contemplates further development of sys-

tems to recover the resources of the deep ocean, it looks for assurances
that the "rules of the game" will not change to its detriment after
large-scale funding commitments are made.
A consensus exists in the executive and leoislative branches that a

stable legal regime is one of the key conditions for providing the
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assurances necessary to the continued development of our domestic
ocean mining industry. It is also agreed that a successful Law of the
Sea Conference provides the best opportunity for attaining that sta-
bility. The report of the Senate Committee on Interior and Insular
Affairs on S. 713 notes that haphazard development of international
law in this area, which would be the result, of enactment of domestic
law on a nation-by-nation basis, may not adequately protect our own
or any other country's interest in the development of the mineral
resources of the seabeds.
Although we can all agree that an LOS treaty is the best way to

achieve a stable investment climate, until the outline of such a treaty
comes more sharply into focus, investment in deep sea minerals recov-
ery technology by U.S. industry may be inhibited. Even though the
basic technology is now available, some investors counsel caution until
it becomes more clear that conditions imposed under a prospective
international regime will be satisfactory.
This mood of caution in the investment community is not solely the

result of fears concerning potential changes in the present status of
international law. Companies contemplating the development of the
resources of the deep ocean have an understandable desire to protect
themselves against domestic, as well as foreign, encroachments at the
minesite. The companies want security of tenure to a specific site in
the domestic and international context before they can justify major
commitment of funds.
The latest session of the Law of the Sea Conference in New York

has just been completed. Other witnesses can give you a detailed anal-
ysis of the results of that Conference. Let me only say that some prog-
ress has been made. This may hold promise for the Auolist meeting.
The consequences of a failure in these negotiations would be far reach-
ing for all of the nations concerned. The issues are complex. The view-
points represented are many. Largely because of these factors, nego-
tiations over the years have progressed quite slowly. The pace did
quicken in New York, but I cannot promise this momentum will be
maintained.

Nonetheless, we should persist in seeking an international regime to
provide a stable international investment climate and provide appro-
priate environmental safeguards, fairly applied to all who seek to
develop the resourees of the deep seabed. It would he unfortunate. I
believe, if the law of the sea negotiations were to fail. Domestic legis-
lation following such a failure, however well conceived and drafted,
could only partially remove the legal uncertainties which attend the
development of the mineral resources of the ocean seabed beyond
national jurisdiction. Indeed, instead of removing them, it could com-
pound them. As long as near-term prospects for successful conclusion
of the treaty are still realistic, the administration must continue to
oppose enactment of S. 713.
I recognize, nevertheless, that the ocean mining industry is reaching

a critical stage in its development and that it will require a stable
investment climate in order to move forward with major capital in-
vestments: I have a deep concern not only for the needs of this industry
but also for the broader national interests at stake.

Accordingly, I intend to keep close watch on the progress of nego-
tiations during the summer session in New York, and if, after review of
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the results of the session, it is apparent that the Conference accom-
plishments do not reflect significant progress toward meeting U.S.
mineral resource objectives, I shall be prepared to recommend that
the United States take such action as then seems appropriate to re-
solve the dilemma.

Senator Magnuson on May 7, Mr. Chairman, wrote me a letter invit-
ing me to testify before these committees and posed a number of
specific questions. The answers to these questions are incorporated in
this statement following this point. I will be glad to either submit
them for the record or read them, as you prefer.

Senator HOLLINGS. Let's have those submitted for the record. I
think that would be preferable, Mr. Secretary. We have good attend-
ance here this morning, and I think the individual Senators' questions
might be more pertinent, having the chance to have you here. Does
that conclude your statement with the answers to our questions?

Secretary RICHARDSON. I'd like to ask further, then, Mr. Chairman,
in addition to the answers to the specific questions presented in Senator
Magnuson's letter, I would also like the committee's permission to
insert for the record these answers to include a more detailed descrip-
tion 1 of the ocean-related and seabed-related responsibilities of the
NOAA and other elements of the Department of Commerce.
Senator HOLLINGS. They will be included in the record, and we will

keep this record open this week for any further questions and answers
or materials that you wish to submit.

Secretary HOLLINGS. Senator Pell?
Senator PELL. Thank you, Mr. Chairman.
Mr. Secretary, I know well of your long interest in the law of the sea

from the time when you were the Under Secretary of the Department
of State. Are you aware of any other nations, such as Japan, Germany,
or France, which have created an investment guarantee program for
deep sea minerals similar to the one found in this bill?

Secretary RICHARDSON. I missed one keyword.
Senator PELL. Are there any other nations with any similar guar-

antees in their legislation?
Secretary RICHARDSON. I don't know of any. Might I ask my col-

leagues if they are aware of any? No.
'Senator PELL. I don't believe so, but I was curious.
Are there any other Federal programs which provide an investment

guarantee and insurance program similar to the type created by this
legislation?

Secretary RICHARDSON. Not similar to this, not embracing the type
of risk that is involved here really. I suppose the closest might be the
program administered by OPIC which does at least insure against
certain types Of political risks, including expropriation.

Senator PELL. Then, one could say this might almost be special inter-
est legislation, perhaps not as extreme as the Lockheed bailout legisla-
tion, but applying to a very few corporations. Do you think this would
be an unfair criticism?

Secretary RICHARDSON. I think to the extent that it implies that it's
directed simply to the benefit of a particular industry, as distinguished
from the national interest in the exploitation of these mineral re-
sources, I think it would be unfair. The United States does have an
interest for reasons that have been touched on both by members of

1 See p. 189.
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these committees and in my own statement in trying to 
assure a stable

regime in which we will have access to these critical mineral 
resources.

The question, then, is how do you accomplish this; and the 
legislation

has that purpose, of course, both in terms of defining rights 
of access

and exploitation, and through the creation of insurance again
st vari-

ous risks.
How far and what type the insurance would go and exactly wh

at

risks ought to be assumed by the companies versus the United S
tates

under the legislation is, I think, a question that we in Commerce w
ould

want to look further into at a stage when legislation was im
minent.

Our preferred position, as I have said, is that legislation not be 
enacted

at this point.
Senator PELL. In other words, the administration opposes this legis-

lation. Is that correct?
Secretary RICHARDSON. We oppose it as to timing, and there are some

provisions of it which we think need to be clarified with respect spe-

cifically to the definition of environmental risks, for example.

Senator PELL. Wouldn't the passage of this legislation counter the

administration's policy to minimize subsidies to industry, and wouldn't

it interfere with the free workings of the marketplace?
Secretary RICHARDSON. Well, it depends on how uniquely you regard

the insurance against risks under, for example, guaranteed loan pro-

grams of various kinds. In the energy field, for example, we are en-

couraging the development of new energy sources in areas of uncer-

tainty through the loan guarantee approach and in some instances

through insurance against loss. We do this to encourage investment in

developing countries through OPIC, and while the specific combina-

tion of risks presented here is unique, I don't think that the approach

is radically different from that we have followed elsewhere.
Senator PELL. Thank you very much.
Senator HOLLINGS. Senator Percy?
Senator PERCY. Secretary Richardson, you have a unique back-

ground in both commerce and diplomacy in the State Department.
Is it possible that if this legislation is not supportable at this particular
time, that legislation could be written that would be helpful to our
industry but would not have an adverse effect on our overall economic
policy goals—which would not present any serious problems adminis-
tratively or politically or legally at this time?

Secretary RICHARDSON. We think, Senator Percy, that such problems
as we have with the legislation as written are remedial and could be
worked out at a point when the administration could agree that the
legislation is timely.
Our concern at this stage really is with the unilateral enactment of

legislation in a situation where I think everyone agrees that the multi-
lateral solution is preferable.

Senator PERCY. I participated for a couple of years, up through last
year, in hearings on OPIC (Overseas Private Investment Corpora-
tion) conducted by the Multinational Subcommittee of the Foreign
Relations Committee. We worked out a phaseout program so that the
Government really gets out of this reinsurance business and turns
it over to the private sector; we found the private sector quite willing
and able to take over things.
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Is it possible that this could be done in the private sector—that it is
an insurable risk for which payment could be made—so that the
Federal Government is not so deeply involved such as we did in, let's
say, the risk of war in OPIC insurance?

Secretary RICHARDSON. Well, I think, Senator, it's a question really
of what the cost might be and whether in effect the Government is an
appropriate insurer versus the problems of premium cost and so on. I
certainly am not prepared to say that it wouldn't happen; that is,
that without the insurance and guarantee procedures of this legisla-
tion, that there would be no exploitation. There is the concern here that,
if there had been no resolution of the issues that have been debated
so long in the Law of the Sea Conference, the international climate
might have been exacerbated through failure to agree on that issue,
with the result therefore that the risks of going forward with such
development under unilateral U.S. legislation might, as I noted
in my statement, be, if anything, greater than they would have been
as an original matter. And the problem then is how to evaluate
actuarily the degree of that risk.
It could be said in those circumstances that we were dealing with

a national interest in the development of the resources and the exploita-
tion of the existing technology greater than the interest of the indi-
vidual companies which happen to possess that technology. At any
rate, that would be the basis on which to conclude that in order to
encourage them to move forward in circumstances in which they might
otherwise be extremely reluctant to do so that we needed to have this
kind of mechanism.

Senator PERCY. Does the Department of Commerce 
Secretary RICHARDSON. May I add further Mr. Pollock points out

to me that the United States would not provide investment insurance
under section 14 unless the Secretary of Commerce determines that
comparable coverage is not available elsewhere.

Senator PERCY. Very good. I think that's a safeguard that we should
emphasize. We did pass a point where the Government was insuring
things that were commercially insurable under OPIC and we had to
almost force the situation to get the Government out of the business
that commerce should be in.
Does the Department of Commerce have any estimates at this time

as to when seabed mining will be able to compete economically with
land-based mining? Will it be a competitive field within, say, a decade?

Secretary RICHARDSON. Well, I think we believe that it could be
started by around 1980 or 1981, but that the rate of growth in the
volume would be slow. May I ask Mr. Pollock to give you a further
answer to that?
Mr. POLLOCK. I think, Senator, it would depend in great measure

on what kind of restrictions there were in the Law of the Sea forum
where there were production controls which would limit production
of nickel, copper, cobalt, and manganese—nickel primarily, I think.
Otherwise, I think we would have the capability within 10 or 15 years
of getting essentially the needs of the United States satisfied.
Senator PERCY. Finally, American industry does claim to have a

substantial technological lead in the exploitation of seabed minerals.
To what extent, in your opinion, would that lead be lost if Congress
were to delay for 2 or 3 years before passing legislation in this area?
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Secretary RICHARDSON. We think that there is a risk that during

the interval other countries might catch up. In any event, of course,

there would be problems not simply in the loss of the technological

lead itself but in the dispersion of the capital resources and the interest

of the companies that are otherwise prepared to go forward. The very

existence of uncertainties would discourage investment we think.

Senator PERCY. Thank you very much.
Senator HOLLINGS. Senator Leahy?
Senator LEAHY. No, Mr. Chairman. Thank you.
Senator HOLLINGS. Senator Buckley.
Senator BUCKLEY. Thank you, Mr. Chairman.
Mr. Secretary, I might say, incidentally, I share the bias against

loan guarantees as a technique to protect people against economic risks,

not necessarily political risks, but I believe that the thrust of your

testimony is not directed so much to what's in S. 713 so much as the

prudence of going ahead at this time.
Secretary RICHARDSON. That is correct, Senator.
Senator BUCKLEY. Is part of your concern that unilateral action by

the United States, even if it is contingent or superseded or adjusted,

would somehow upset the Law of the Sea Conference?
Secretary RICHARDSON. That is essentially the point, yes, Senator

Buckley. The United States has been working very hard with other
countries. I suppose the question is what degree of emphasis we attach
to the word "or else" when we say the United States seeks interna-
tional action but to get on with it "or else we'll take action on our own."
Our judgment—my judgment, speaking for the Department of

Commerce, is that we convey clearly enough our readiness to go for-
ward unilaterally through the development of this legislation and
through saying that we will evaluate the results of the August-Septem-
ber session of the Law of the Sea Conference to see whether or not they
have been significant and if we were to conclude at that point that they
had not been and that we would then be faced with an indefinite addi-
tional period of failure to achieve agreement, we would I think take
a different position toward the desirability of unilateral action.
Senator BUCKLEY. To what extent has the negotiating process—let

me put it this way—just within the last few months the United States
has in fact in another area affecting the sea—namely fisheries—taken
action because it was the judgment of the Congress that we had interests
that had to be protected and the legislation was so framed that it was
superseded by an international agreement.
Has that, as a practical matter, cared difficulties in the conduct of

the negotiations?
Secretary RICHARDSON. No, - don't think it has, Senator Buckley,

for two reasons basically. One is that a considerable concern the
United States had with going forward with legislation was not so
much the problems it raised substantively but that here was an objec-
tive broadly shared by countries with coastal fishing and other eco-
nomic interests. When we first got into the Law of the Sea Conference
it was by no means clear tlli.4- the United States was prepared to go
along with the 200-mile economic zone at all. So long as it was per-
ceived to be uncertain that the United States was prepared to do this,
then we had a potential bargaining asset in seeking agreement on other
issues, including the right of passage through straits and so on. But
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once it became clear that the United States was going to go ahead one
way or another with a 200-mile limit and we were prepared to agree
to it within the Law of the Sea Conference or enact it, then it ceased
to be a bargaining asset.
On the other hand, it was not a divisive issue either because other

coastal countries were in general agreement that this was desirable
from their point of view, whatever might be their differences of detail.
In the case of the deep seabeds, however, we are in a mixed situation,

possessing the technological lead but without any other country taking
quite the same position and without any other country proposing Uni-
lateral action along the lines of our own.

Senator B UCKLEY. One thing that concerns me, frankly, and I
haven't had a chance to study the details, but my understanding is on
May 7 we have in effect agreed to a negotiated text and that text con-
tains a number of concessions toward the creation of an international
bureaucracy or an entity that would have the right to control the rate
of production of that resource. As any treaty must be ratified ulti-
mately by the Senate, is it or is it not worthwhile for the Congress to
in effect trigger the overall conditions that it would find to be accept-
able in negotiating its resources, one that could be down the line and
terribly important to this country and to its economy, by framing the
terms in legislation?

Secretary RICHARDSON. Well, I think there are two comments to be
made to that, Senator Buckley: First of all, it is certainly important
that the Congress and the Senate in particular be kept in close touch
with the scope of the proposed terms of the proposed international
authority and so on. I take it that this hearing will contribute to that
objective.
Ambassador Learson I know is to testify shortly on exactly what the

state of negotiations is. But there is the further consideration that the
key issues that are now being debated in Committee One of the Law
of the Sea Conference are matters which are not addressed in the pro-
posed legislation. The tough problems concern the question of whether
or not there shall be some form of production control in order not to
seriously threaten in the early years the interests of the countries which
have land-based mines for the same minerals. Another consideration,
the toughest remaining one from the standpoint of the United States,
is the question of what shall be the system of voting and the scope of
the authority of the council which would be the principal governing
body, and then there is the further question of whether or not the
authority should have the power to establish quotas for the 'amount of
the number of sites that could be allocated to any one country; and
these are not questions which we would on the face of it be dealing with
through unilateral legislation.
You referred to progress having been made and a new single text

having been drawn. This is true, but the main problem is that progress
that has been made in this new single text is on the issue of production
limitations and here the text is, as I understand it, reasonably close
to the position proposed by Secretary Kissinger at his speech in New
York at the opening of the session.
Senator BUCKLEY. I'm sure the text, may be very reasonably

close 
SecretaryRICHARDSON. At the time of the opening of the session.
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Senator BUCKLEY. The question I was raising is not whether the
text was close to what the Secretary proposed, but whether what the
Secretary proposed would be agreeable to the Senate.

Secretary RICHARDSON. I understand, and I'm saying the answer to
that is the way to find that out is through hearings like this and
through close consultation with the Senate and I'm saying that the
legislation alone as a way of assessing the views of the Senate is an
insufficient vehicle because the critical issues which need to be resolved
in the Law of the Sea Conference itself are not issues addressed by
the legislation.
Senator BUCKLEY. Thank you very much.
I do have the concern, Mr. Chairman, that we avoid depriving

ourselves of the capacity to supply ourselves with needed materials for
which we depend on foreign countries. This is the kind of issue that
we have to think about at this time.
Senator HOLLINGS. I think we're agreed on that, Senator.
To begin at the beginning, Mr. Secretary, the crisis really at the

moment is not one of need but one of an understanding internationally,
as I see it. Is that correct? We cite readily the 100 percent manganese
that I take it we get from Brazil and the 70 percent nickel from
Canada, but they are fairly reliable commercial friends and allies.
We are not running out of those supplies right now.
Secretary RICHARDSON. No. I have a tabulation here, Mr. Chairman,

I could offer for the record at this point.
Senator HOLLINGS. Will you put that in the record?
Secretary RICHARDSON. It shows proportions imported from various

countries and the proportions of these various minerals in the nodules
themselves which I will offer for the record at this point.



43

MINERAL PERCENTAGE IMPORTED

STRONTIUM

COLUMBIUM

MICA (sheet)

COBALT

MANGANESE

TITANIUM (roat)

CHROMIUM

TANTALUM

ALUMINUM Iwes ti metal)

ASBESTOS

PLATINUM GROUP METALS

TIN

FLUORINE

MERCURY

BISMUTH

NICKEL

GOLD

SILVER

SELENIUM

ZINC

TUNGSTEN

POTASSIUM

CADMIUM

ANTIMONY

TELLURIUM

BARIUM

VANADIUM

GYPSUM

PETROLEUM 1,11c. Nat. Gas I.q.)

IRON
TITANIUM (.(rnenite)

LEAD

COPPER

PUMICE

SAL T

MAGNESIUM

CI MERIT

NATURAL GAS

0% 75% 50% 75% 100%

1 I 1 I 1

100 eriga'ARBir,'"CS,-26EZ/LSAM'

100

99 IS:147-nsmalizz.., •,---,,,Z=.:,,lagil

98
98 CS 

97 :7N, 

91 SE2r=r, 

B8 laZ.15:S=6=i

88 0.i..,M:a.U,T12:cdt71

87
86

86
86 SETCESISKSIMMISSEN21121211=1

82  

8 t ilaii:=E2SIMARE=35Mr 

73 CIELM221518111a2M201 .

69
68 1111115134=2"7

63 MiSM.M:SIT 1

61

60  

58 • 'ILSIZSIES  

53 IficosZir

46 raLi;TMELlsa.  
4
4 Y.iLT

 Er.:422.15TE=ME 

37 ISEEME3M/IrA421W- 1

35 Ertati=22K   

23 EZNE:6____ 

23 ESTIW.SII 

21 IEW'-'12. 

18 Nffalia 
NZ-

7

6 MI 

-.-.----.-----.-

4•

4U 

1 j 125% 50 78% 103%% 

NET IMPORTS

MAJOR FOREIGN SOURCES

FAE RICO, UK, SPAIN

BRA?IL, MALAYSIA, ZAIRE

INDIA, BRAM, MALAGASY

ZAIRE. BELGIUM-LUXEMBOURG, FINLAND, NORWAY,CANADA

BRAZIL, GABON. SOUTH AFRICA, ZAIRE

AUSTFIALIA, INDIA

USSR, SOUTH AFRICA, TURKEY, PHILIPPINES

AUSTRALIA, CANADA, ZAIRE. BRAZIL

JAMAICA, AUSTRALIA. SURINAM, CANADA

CANADA, SOUTH AFRICA

UK, USSR, SOUTH AFRICA

MALAYSIA, THAILAND, BOLIVIA

MEXICO. SPAIN. ITALY

CANADA, ALGERIA. ME XICO, SPAIN

PE RU, ME x iCO, JAPAN, UK

CANADA. NORWAY

CANADA. SWITZERLAND, USSR

CANADA, MEXiCO, PERU, HONDURAS

CANADA, JAPAN. MEXICO

CANADA. mExiCO, PERU. AuSTRALIA. JAP AN

CANADA, BOLIVIA, PERU, THAILAND

CANADA

MEXICO, CANADA, AUSTRALIA, JAPAN

SOUTH AFRICA. MEXICO. P.R. CHINA, BOLIVIA

PERU. CANADA

IRELAND, PERU, MEXICO

SOUTH AFRICA, CHILE, USSR

CANADA, MEXICO. JAMAICA

CANADA, VENEZUELA, NIGERIA, NETHERLANDS ANTI. IRAN

CANADA. VENEZUELA, JAPAN, COMMON MARKET !EEC'

CANADA, AUSTRALIA

CANADA, PERU. AUSTRALIA. MEXICO

CANADA, PERU. CHILE, SOUTH AFRICA

ITALY, GREECE

CANADA, MEXICO. BAHAMAS, CHILE

GREECE, IRELAND. AUSTRIA

CANADA, BAHAMAS, NORWAY, UK

CANADA

Source: U.S. Bureau of Mines. Minerals and Materials/a monthly survey. U.S. Govt.Print. Office, Washington, D.C., December 1975, p. 6.

Nickel Copper Cobalt Manganese

Nodule composition (percent) 
Amount of mineral recoverable per ton of nodules
(pounds) 

Average value of mineral per pound 

1.4 1.2 0.25 25

25 22
$2.20 $0.66

2.8 465
$4. 00 $0. 065



44

Senator HOLLINGS. So, as I take it, the Government wants to make
every reasonable effort with respect to the international community
on the one hand, and I take it industry wants to make every reasonable
effort with the Government but there's nothing really to prevent
Glomar Explorer really getting those nodules, is there? In other words,
I remember when Mr. Pollock and I some 3 years ago in Geneva were
talking about Howard Hughes' interests. He didn't appear to want to
wait on the Congress or the Law of the Sea Conference. He was just
going out there and gather—of course, they were gathering sunken
Soviet subs but we thought at that particular time they were gathering
nodules. Is there anything to prevent the Glomar Explorer from going
out and actually gathering those nodules at the present time?
Secretary RICHARDSON. No, Mr. Chairman. We believe that under

international law, the doctrine of the freedom of the seas, would permit
them to do this. The need for the legislation is essentially that of
seeking to establish a more stable framework within which to operate
given the very large amounts of money to be invested, and I think it's
fair to say that the insurance and guarantee features from the stand-
point of the industry involved are undoubtedly important, given what
they regard as the degree of risk involved, and as I just note again,
so far as the ultimate risk is concerned, the very fact that other coun-
tries regard these nodules as the common heritage of mankind creates
a situation in which unilateral exploitation in the absence of any
regime could in the long term create risks in itself, and the United
States, it's fair to say, has basically concurred in the view that these
minerals are in a sense the shared property of all people.

Senator HOLLINGS. Now if the United States is going to provide
ocean miners with investment insurance and guarantees to maintain
that common heritage, shouldn't there be some protection for the
United States with respect to receiving some of these valuable minerals.
Let's begin with any and everybody. As I read eligible applicant, any
foreign group could come under the law of Delaware and organize a
corporation with complete foreign equity ownership. There's no limit
on foreign equity ownership in the Delaware corporate law. They
could come in and organize a Delaware corporation with foreign
ownership and qualify under this particular bill for the investment
and the loan guarantees and tax deferrals and perhaps depletion al-
lowance and protection of the U.S. Navy, and then land the nodules in
Tokyo and we'd never see or hear anything of it. Is that really an
accurate reading of this thing? I keep looking at it and wonder how
it got this far.

Secretary RICHARDSON. I think it is an accurate reading, yes, Senator
Hollings. There is no restriction in the legislation on foreign equity
ownership of U.S. corporations eligible to acquire licenses under the
act and our study of foreign directed investment in the United States
generally to date has not indicated that there would need to be such
a restriction. In this instance, of course, the main advantage possessed
by U.S. based and owned companies is their technological lead.
Senator HOLLINGS. But that's now exiting or fleeing our country

right now. We find that our greater export is our technology, and we
see there's more every day with the Office of Technology Assessment.
We've become really concerned about it.

4
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Don't you think at least there should be a requirement that some
percentage of these nodules be landed in the United States? What's
in it for the United States other than perhaps good will and good.
understanding? You're a business secretary, the Secretary of Com-
merce, and I'd like to sort of get a little payback to the U.S. taxpayer
if we're going out and give all these guarantees or whatever investment
protections are to be given under this legislation—don't you think some
proportion ought to come back to the United States? They could do
all of this mining and get all the U.S. protections, and we could never
see a manganese nodule. Incidentally, I did see one just last week out
at Scripps. It weighed one hundred and some pounds, and it was a little
difficult to lift, so I got a better idea of what we're talking about. But as
I see it—my friend from Aliska is not here today--but they're dipping
up all the clearcut logs out of the waters around Alaska and loading
them on boats which are just Japanese factories. They dip them up on
one end and load them off in Tokyo for plywood manufacture. I could
see them doing the same thing here. I don't want to get into that
problem with the manganese nodules if we need the supplies. The very
premise on the first page is that we are so dependent-100 percent on
manganese, 70 percent on nickel, and we tick it all off—but within the
bill I don't see where we become any less dependent. There ought to
be some kind of guarantee, don't you think?

Secretary RICHARDSON. But, Mr. Chairman, if another country has
the technology, they don't need to come to us at all. They don't even
need to bother with the Delaware corporation. If they can develop a
ship with the capabilities that you describe, they can go out there now
and under our version of international law do this anyway.
Senator HOLLINGS. Right.
Secretary RICHARDSON. The function of this legislation really is to

create a set of conditions under which American corporations would
be willing to move.
Senator HOLLINGS. And we take the risk, the U.S. Government takes

the risk, in order to get them to move. What do we get in return for
that risk?

Secretary RICHARDSON. We could, I suppose, include conditions with
respect to their landing in the United States and so on.
As a practical matter, given the demand in the United States that

is the highest volume consumers of these minerals, there would be every
incentive to create the processing facilities in the United States any-
way, to the extent of demand, and given the condition of the price and
so on.
Mr. Brennan points out to me the provisions of section 16 which

deal with the applicability of export controls, and under some circum-
stances, it says that all hard minerals covered in the Deep Seabed Act
pursuant to this act shall be deemed to have been recovered within the
United States. Under that provision, it would be possible to apply ex-
port controls to the minerals. That wouldn't assure the availability of
processing plants in the United States as such, but it would mean that
we could prevent minerals recovered by a corporation licensed pur-
suant to the act from being sold abroad.

Senator HOLLINGS. We could do it, but it doesn't prevent it.

73-825 0 - 76 - 4
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Secretary RICHARDSON. Not by so many words, but it permits—the
Secretary of Commerce has the power.

Senator PERCY. You've got the ability to do it if you want to. The
price factor, I think, is the thing, however. As long as the supply is
there and we need it, we're going to pay the price, and we can get it
and we can get it for a price.
Senator HOLLINGS. Well, we got started raising Rhodesian chrome

on the foot right now for different reasons. I take it from your testi-
mony that you do not favor the bill at this time, that the administra-
tion would prefer to pursue its policies in August in the Law of the
Sea Conference, and that in essence really only a treaty can give us
the ultimate guarantees and understandings necessary to properly
harvest these deep seabed minerals. I think all the committees would
agree on that, but I think that when we're asked for the risks taken
by the U.S. Government, guarantees and everything else of that kind,
that this should apply to U.S. citizens and U.S. corporations at least.
I'm not worried with the others coming in, like you indicate from your
answer, and at a certain percentage by the export controls—maybe we
can embellish that section or what have you, but there's no guarantee
right now in this particular measure. It's rather loosely drawn as I see
it as to who can participate and receive the guarantee on the one hand,
and what's in it for us. I don't mean to talk selfishly, but from a busi-
ness standpoint, why should the United States take these risks if we're
not going to solve the very problem that you outline as calling for
legislation.

Secretary RICHARDSON. We would be very glad to work with the
committees and their staffs in perfecting the bill, Mr. Chairman.
Senator HOLLINGS. Is the administration of one mind now? We've

got our distinguished friend, Secretary of Interior Kleppe, testifying,
and I take it you folks all say, no, not now on this bill. Are we going
in three directions on this, or do you know?

Secretary RICHARDSON. No, Mr. Chairman. We are all agreed on
that proposition, no, not now. My good friend, Mr. Kleppe, and I and
our respective departments are not in entire agreement on the ques-
tion of ultimate responsibility for administering the legislation if it
should be enacted.

Senator HOLLINGS. I see. What would be your feeling about it? Could
you give it and then we can hear from Secretary Kleppe? You think
you should administer it and he thinks he should administer it?
Secretary RICHARDSON. The basic issue, Mr. Chairman, is whether the

exploitation of the deep sea minerals is to be regarded as a matter so
closely related to problems of the ocean that it should fall within the
jurisdiction of an agency whose primary concern is with the ocean.
That is my view, and that is the view of the Department of Commerce.
The alternative is to regard the problem as a matter essentially of
mining and therefore to be subsumed within the jurisdiction of an
agency whose concern is otherwise with mining, wherever it is, land
based or on the bottom of the sea; and we haven't entirely resolved
that issue at this point. There have been meetings between Mr. Robert
White, the Administrator of NOAA, and the Under Secretary of
Interior, Mr. Kent Frazell, and these meetings have resolved a number
of subsidiary issues, but the ultimate one of administrative leadership
is still not resolved.
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Senator HOLLINGS. Well, we appreciate that.
Senator PERCY. I had one further question to follow up on SenatorHollings' statement in which he assumed that the administration wasuniformly now in opposition to this bill. It's my understanding thatthe administration position as stated this morning, is exactly that, butthat within the executive branch of the Government, the administra-tion, there is a different point of view.
The administration point of view presented this morning is that toadopt this bill today would prejudice our ability to get a treaty. Thereare others in the administration, as I understand it, notably the Treas-ury Department, who say that in their judgment the passage of thislegislation would encourage a treaty and the adoption of the treaty.Since Secretary Simon is not able to be here today, would you be ableto state whether or not there is that other position, and possibly statewhy they feel it might encourage the adoption of a treaty rather than

discourage it or prejudice it?
Secretary RICHARDSON. I attended a meeting of the Economic PolicyBoard chaired by Mr. Simon this morning in which this was one ofthe agenda items, and it was emphasized at this meeting that discus-sions held within the administration in recent days in anticipation ofthis hearing have produced a consensus.
Senator PERCY. Treasury does then now agree that this legislation

should be opposed at this time?
Secretary RICHARDSON. Yes.
Senator PERCY. Thank you very kindly.
Senator HOLLINGS. Mr. Secretary, we appreciate very much your

appearance and your colleagues' appearance here this morning.
Secretary RICHARDSON. Thank you very much, Mr. Chairman.
[The questions referred to follow:]

MAY 7, 1976.Hon. ELLIOT RICHARDSON,
Secretary, Department of Commerce, Washington, D.C.
DEAR Mn. SECRETARY: The Senate Committees on Commerce and Foreign Rela-tions have scheduled two days of hearings on S. 713, the Deep Seabed Hard Min-

erals Act, on May 17 and 19. 1976. This bill has been favorably reported by theInterior and Insular Affairs Committee and was referred to the Committees on
Armed Services, Commerce, and Foreign Relations until June 2, 1976.
This letter is to invite you to testify on May 17 as to the Department's views

on S. 713. The hearing will be held in Room 5110 Dirksen Senate Office Building
beginning at 10 a.m. It is the custom of the Committees to request that witnesses
prepare a statement of perhaps fifteen minutes in length and, after delivering the
statement, be prepared to respond to the members' questions. We would also ap-preciate having 100 copies of your prepared statement available in the hearing
room on the day of your appearance.
In addition to your prepared statement, I would like you to answer the follow-

ing questions and to submit your ariswers on the day of your appearance:
(1) Please describe the activities of the Department of Commerce concerning

marine minerals.
(2) There has been a continuing dispute between the Department of Interior

and Commerce concerning their relative authorities and responsibilities in this
area. What progress has been made toward a resolution of that dispute?
(3) Does the Department of Commerce support S. 713? Is the Department op-

posed to any domestic legislation either promoting or regulating U.S. nations or
vessels engaged in deepsea mining?
(4) S. 713 would give the Department of Commerce the authority to administer

an investment guaranty and insurance program for deepsea mining operations.
Does the Department have any experience in this regard? Is the investment pro-
tection program contained in S. 713 workable, or even necessary? Please specify
your views as to this program.
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(5) Which agency of the Federal governm
ent do you consider most capable of

establishing environmental standards for deepse
a mining? Are the standards

contained in S. 713 adequate to protect the mar
ine environment?

(6) Do you perceive any potential for anti
-competitive practices if a consor-

tium of competing mineral companies were to f
orm a joint venture and receive a

license under S. 713?
(7) Section 16 of S. 713 states that "For purpos

es of export controls, section 27

of the Act of June 5, 19O. . . and the applicabl
e implementing regulations there-

of, all hard minerals recovered from the deep se
abed under a license issued pursu-

ant to this Act shall be deemed to have been re
covered in the United States. . ."

What is the legal result of this provision? Does
 it make any of the Maritime Ad-

ministration's merchant marine programs applica
ble to vessels used in deepsea

mining?
(8) In general, what navigation and shipping 

laws apply to deepsea mining

operations?
(9) Nothing in the bill address the question of

 processing recovered minerals

either at sea or on land. Are you aware of compan
y plans in this regard? Should

this issue be directly addressed in ocean mining 
legislation?

(11) Section 21(c) creates in rem liability for 
any vessel used in violation of

the provisions of S. 713. In theory, this violates th
e Convention on the High Seas

since non-U.S. flag vessels could be involved in such
 a violation. Is this your inter-

pretation of ths bill?
(12) Please provide any other specific comments you 

may have with regard to

the provisions of S. 713.
Should you have any questions of the Committee, plea

se have your staff con-

tact James P. Walsh, Staff Counsel for the Committee, a
t 224-9347.

I look forward to your appearance before the Committee.

Sincerely,
WARREN G. MAGNUSON,

Chairman.

ANSWERS TO SPECIFIC QUESTIONS PRESENTED IN MR. MAGNU
SON'S LETTER

You first asked for a description of the activities of the Dep
artment of Com-

merce concerning ocean minerals. Expenditures for these activit
ies during Fiscal

Year 1976 amounted to over $4 million. The Domestic and Intern
ational Business

Administration of the Department has conducted studies and provi
ded advice on

the economic and resource policy implications of deep ocean mining
.

In the National Oceanic and Atmospheric Administration, the Office o
f Marine

Minerals is sponsoring a variety of activities relating to deep oce
an mining,

including the assessment of the potential environmental and socioe
conomic im-

pacts of on-shore processing of manganese nodules. Our Environmental Res
earch

Laboratories are engaged in the Deep Ocean Mining Environmental 
Study

(DOMES) which is nearing the end of its first phase. In the next phase, DOMES,

in conjunction with industry, will assess the environmental effects of prototyp
e

ocean mining operations. The National Sea Grant Program is also sponsoring a

number of marine mineral related projects. The Maritime Administration is con-

ducting a study of the future impact of deep ocean mining on traditional mari-

time industry, and is co-sponsoring with NOAA, ERDA and the Department of

the Interior, a major conference schedule for early June to discuss commercial

development of the oceans.
With your permission, Mr. Chairman, I shall submit for the record a more

detailed description of our activities.
With respect to your inquiry regarding the progress that has been made toward

resolving the dispute between the Department of the Interior and Commerce

concerning our current respective authority in this area. Under Secretary of

Interior, Mr. Frizzell, and Dr. White, Administrator of NOAA, have met and

resolved a number of these issues. I have met with Secretary Kleppe and will

continue to work with him on resolving the major issues. The discussion within

the Administration involves the basic question of the appropriate federal role

in deep ocean mining and the proper agency responsibilities to implement that

role.
The third question you asked was whether the Department of Commerce sup-

ports S. 713. We would prefer a broadly acceptable treaty which guarantees U.S.

access to the resources and provides security of tenure for investments, thereby

meeting the requirements of American industry and consumers. If we cannot
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achieve a treaty in the near future, legislation may well be necessary to provide,
at least on a national level, a more stable investment climate than would other-
wise exist.
You asked whether the Department of Commerce has any experience in the

administration of an investment guarantee and insurance program for deep sea
mining operations and whether the bill's program of insurance and guarantees is
workable and necessary.

Neither the United States Government nor private insurance companies have
had experience in providing insurance coverage against political risks involved
in deep sea mining activities.
Current U.S. Government programs do not appear to provide insurance against

the type of risks generally included in section 14 of S. 713. However, the Com-
merce Department through the operations of the Maritime Administration
(MARAD) and the Economic Development Administration (EDA ) has admin-
istered both insurance and guarantee programs for specific risks or undertakings.
With regard to the second part of that question, the specification of the in-

surable risk is extremely difficult to determine at this time and therefore it would
be imprudent to make a judgment on the program's potential viability. The pro-
posed legislation would raise many technical difficulties which would have to
be worked out prior to any meaningful implementation.
The United States' goal in negotiations is to assure guaranteed access by states

and their nationals to these resources under reasonable conditions, coupled with
security of tenure. We have undertaken a close and continuing process of con-
sultation with the industry to help assure that these goals are met as negotiations
proceed; thus, the issue of a guarantee against the effect of U.S. participation
in a LOS treaty creates a paradox. It also raises an important policy considera-
tion in terms of the precedent for providing similar guarantees against the out-
come of future negotiations in other areas.
You asked which agency of the Federal Government do I consider most ca-

pable of establishing environmental standards on deep ocean mining and whether
the standards in S. 713 are adequate. The issue of assignment of that respon-
sibility has not been resolved in the Administration. However, I should men-
tion that our DOMES project, already underway, will provide the means for
establishing appropriate environmental guidelines for deep ocean mining. It is
important to note that the environmental protection objectives in the bill are not
clearly stated and the legislation fails to provide for enforcement of environ-
mental measures.
You asked for my observations on the fact that the bill contains no restric-

tions on foreign equity ownership. Our study of foreign direct investment in the
United States has not indicated that foreign investors have such a position in
the U.S. economy as a whole, or in any sector of the economy, or have conducted
their operations in such a way as to warrant imposing more rigorous restrictions
on their ownership rights than presently exist.
You asked whether I perceive any potential for anticompetitive practices if a

consortium of competing mineral companies were to form a joint venture and
receive a license under S. 713. From the antitrust viewpoint, deep ocean mining
is similar to any other new venture in mineral exploration and production. S. 713
would not shield a licensee from the application of the antitrust laws.
You asked for my view as to the legal effect of Section 16 of S. 713. The bill

provides that all hard minerals recovered from the deep seabed under a license
issued pursuant to the Act would be deemed to have been recovered in the United
States. The drafters of Section 16 appear to have intended that marine transpor-
tation from the minesite to the United States be considered to be coastwise trade,
and hence, subject to the Jones Act. However, we have serious doubt whether
this goal is accomplished, since it is not specifically stated that the minesite is
deemed to be located within the United States. Since this provision of the bill
does not expressly address itself to Maritime Administration financial assistance
programs authorized under the Merchant Marine Act of 1936, as amended, it
does not affect the applicability of any programs under the 1963 Act.
You also asked what navigation and shipping laws apply to deep sea mining

operations. Here I must defer to the United States Coast Guard.
You pointed out also that nothing in the bill addresses the question of

processing recovered minerals either at sea or on land. In my view, on-shore
processing will be satisfactorily regulated by current state and federal dis-
charge, air pollution and other environmental requirements. Furthermore, I
anticipate that State Coastal Zone Management Programs will be in place in



50

affected States in time to assure 
that the location of processing 

plants will

be consistent with the wise use 
of coastal zone lands and water

s.

Finally, you note that Section 21(c) 
creates an in rem liability for any 

vessel

used in violation of the provisions 
of the act, and that this is contra

ry to the

convention on the high seas. This kind 
of problem can be dealt with by r

eferring

to vessels subject to the jurisdiction 
of the United States. For an issue of

 this

nature involving questions of enforce
ment jurisdiction, we think it proper 

that

we defer to the Department of Justic
e.

Senator HOLLINGS. The committee will next
 hear from our dis-

tinguished Secretary of Interior, Mr. Kleppe
.

We welcome you, Mr. Secretary, and you can 
proceed as you wish.

STATEMENT OF HON. THOMAS S. KLEPPE, 
SECRETARY, DEPART-

MENT OF THE INTERIOR; ACCOMPANIED BY 
H. GREGORY AUS-

TIN, SOLICITOR; AND LEIGH S. RATINER, ADMINISTRATOR,

OCEAN MINING ADMINISTRATION

Secretary KLEPPE. Thank you, Mr. Chairman.

By way of introduction, this gentleman on my 
left is our solicitor,

Mr. Greg Austin; and the gentleman on my right
 is Mr. Leigh Ratner,

Administrator of the Ocean Mining Administratio
n in the Depart-

ment of the Interior. Mr. Ratiner is also the chief 
U.S. negotiator in

Committee One of the Law of the Sea Conference.

Mr. Chairman and members of the committees, I shoul
d say first of

all that I have been here for the past half-hour and 
listened to the

questions and responses by Secretary Richardson. If som
e of .those

questions are asked of me, I would be very pleased to give 
our inter-

pretation of the answers.
I am pleased to have this opportunity to share with you my 

views

on 5.713. The rapid emergence of an American technological capa
bility

to mine the resources of the deep seabed brings into sharp focus ma
ny

of the principal minerals policy issues confronting the Nation in 
the

decades ahead.
As more conventional, land-based sources of important minerals

decline in quality and become more expensive to recover, we mus
t

look toward the development of new technologies for minerals extrac-

tion. The development of deep ocean minerals technology is repre-

sentative of the very kind of pioneering initiative that will be necessary

to resolve the Nation's arid the world's future resource problems.

As the U.S. dependence on stable supplies of critical minerals

becomes increasingly interrelated to our economic well-being, we must

search for ways to strengthen our own domestic capability to fulfill

these needs. Ocean mining promises to significantly increase the avail-

ability of several key minerals.
As the world's awareness of its economic interdependence heightens,

i▪ nternational attention is turned toward the potential for cooperation
among nations inherent in exploitation of the resources of the deep
seabed.
The Department of the Interior has long been convinced of the

i▪ mportant role ocean mining can play in our national minerals policy.
And we have diligently sought to fulfill our responsibility to foster
and encourage the development of economically sound and stable
domestic mining, minerals, and metals industries. As a result, the
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Department is fully aware of the concerns which have motivated
support for passage of S. 713 and similar bills.
Mr. Chairman, in view of the special responsibilities of the Depart-

ment of the Interior which I have just mentioned, I feel it is im-
portant to call to your attention certain facts about ocean mining
and our national minerals situation. The oil embargo taught u5
some important lessons about dependence on foreign sources of sup-
ply for critical raw materials. As Secretary of the Interior, it is
incumbent upon me to bring to public attention any similar situation
in respect of hard minerals upon which this Nation is significantly
dependent. Our net imports of cobalt and manganese are on the order
of 98 percent. Our net imports of nickel are well over 70 percent. The
import picture for copper varies widely and is currently running
at 10 percent.
When production of deep seabed minerals begins, the U.S. depend-

ence on imports of these metals could be radically altered. Based on
announced company plans, some projections suggest that deep ocean
mining could by 1985 reach an annual capacity of 12 million tons of
nodules. Total production could significantly increase the availability
of nickel, cobalt, and possibly manganese. These projections are
necessarily sensitive to the timing of investment in the ocean mining
industry and the availability of capital.
Ocean mining by U.S. firms on a commercial sale could commence

by the early 1980's, if present legal and political uncertainties that af-
fect investment decisions were removed. The absence of an interna-
tional consensus on a stable investment climate places in some doubt
the terms and conditions to which future ocean mining investments
will be subject. It is difficult to assess the degree to which this doubt
has impeded the development of ocean mining technology and com-
mercial timetables in the past. But we do know that American com-
panies are on the verge of making decisions regarding increased
annual capital outlays which would be required to move into the
next and final preproduction stage of their development work. Before
they commit this new level of funding, ocean miners seek some action
on the part of the U.S. Government to remove investment obstacles.
I share the concerns of the industry in its desire to obtain a stable
investment climate in a time frame consistent with the need to pro-
mote development of these resources.
I recognize that we have asked Congress to delay legislative action

many times before in order to provide a better opportunity for the
international community to agree on a realistic treaty which would
protect our rights to mine in the deep seabed. I am deeply troubled
by the delay in finding a means to assure a stable investment climate.
I do not believe it would be in the best interests of our country for
the nascent ocean mining industry to lose hope and give up plans for
this important .new technology. Accordingly, I cannot in good con-
science ask for indefinite delay. I will personally follow the negotia-
tions, and if at the end of the summer session of the Law of the Sea
Conference they are not meeting U.S. mineral resource objectives, I
will immediately recommend that the administration take action to
protect our interests. With this in mind, I would like to note that I
have studied S. 713 carefully, and there are several technical aspects of
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it that I find interesting. However, I want to record some of my prin-

cipal difficulties with the substance of S. 713.
Provision should be made for dealing with the industry's most imme-

diate problems first, and potential problems later. Accordingly, dis-

cretion should be given to the resource manager to authorize commer-

cial recovery operations under a license when commercial recovery is

feasible and not sooner. Our understanding is that commercial recov-

ery by any company now interested in ocean mining in the United

States could not in fact occur before 1982.
Ocean mining is in a pioneering state, and it would seem to me

unfortunate if excessive detail regarding the size of blocks, the dura-

tion of activities under a license, the diligence requirements and relin-

quishment requirements were committed to law at this point. In my

view, sound resource management legislation should not include spe-
cific details, but, rather, criteria pursuant to which the resource man-

ager could draw up detailed rules and regulations.
Our environmental studies on the impact of ocean mining are far

from completed. I do not believe that ocean mining on a commercial

scale should commence until a suitable assessment of the environmental

impact of such mining has been completed. Accordingly, I believe

authorization for commercial recovery should be precluded until a

satisfactory programmatic environmental impact statement and envi-
ronmental regulations have been prepared.

Because ocean mining is in an infant stage and much information

still needs to be acquired by the resource manager, I believe a prototype

approach should be used in the early years of ocean mining. The
resource manager should, in my view, be given the discretion to issue
licenses on flexible terms and conditions so as to permit the adjustment
of licensed ocean mining activities to protect the environment, the
safety of operators and to provide for the possibility of correcting any
mistakes which Government regulators may make in the time period in
which they are acquiring major substantive data about the seabed and
its resources. I know this will be a difficult point for the industry, but
I believe it is one worth exploring with them and with Congress.
With regard to the turnover of data to Government from ocean

mining. I do not believe Government should be forced to snend millions
of dollars in ocean mining data acquisition programs. The taxpayers
would be better served by a cooperative program with industry pur-
suant to which Government could acquire as much data from the indus-
try as would meet its needs as a reQource manager. The question of
acquiring an adequate data base in the Government of the raw mate-
rials data has been acutely before the American people during the oil
embargo, and we should take necessary steps to insure that there is no
paucity of data regarding ocean minerals.
I believe the insurance provisions and investment guarantee provi-

sions of S. 713 will require more careful study in several areas. For
example, we would like to ascertain whether such insurance is not in
fact available in the private insurance market. Moreover, I believe if
there is any investment guarantee program, it should be at least par-
tially, if not entirely, funded by premiums from licensees.
S. 713 does not provide for a system of generating direct revenues

to the public. Such a system should be developed in consultation with
the industry and the administration.
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•

In addition to the foregoing technical comments, I would like to
make one more general comment which I believe is germane to this
legislation. It is possible that the substantive negotiations of a law of
the sea treaty which meets our fundamental needs will be a reality by
the end of the August—September session of the Law of the Sea Con-
ference. If that turns out to be the case, then it would seem to me we
should provide for the provisional entry into force of such a treaty,
and necessary implementing legislation.
I am mindful that the session of the Law of the Sea Conference

which just concluded resulted in significant improvements which ap-
parently command fairly widespread support and, thus, provides some
hope that a subsequent session in 1976 will bring success. I am equally
mindful, however, that major negotiating hurdles still lie ahead. Cer-
tain countries, among them our industrialized competitors would like
to see the treaty limit U.S. access to deep seabed mineral resources.
While this subject was discussed often at the Law of the Sea Confer-
ence, no resolution of our differences emerged. To take another exam-
ple, the most critical question in the Conference is the question of vot-
ing and composition of the executive council of the seabed authority.
That question was not seriously discussed at the last session of the
Conference, and remains for negotiation at the next session. To take a
third example, from the point of view of ocean mining, the treaty will
be far too late unless a mechanism is found for applying it on a provi-
sional basis immediately after its signature. I am not satisfied that suf-
ficient progress has been made on that issue either. For these reasons
and others, I do not feel that we are in a position to predict whether or
not the next session to be held in New York in August—September
will complete substantive negotiations.
In closing, I would like to emphasize the need for close consultation

and cooperation between Congress and the administration. The Law
of the Sea Conference is a delicate and important negotiation. There
are many advantages for the United States which could accrue from
a successful treaty—not only in areas such as national security, navi-
gation, pollution control and management of the living resources of
the economic zone, but even for ocean mining. The best approach to
these matters is widespread international accommodation and agree-
ment. What I am suggesting today is that we pursue vigorously such
an approach. In view of all these considerations, it would be less than
prudent for the Department of the Interior to recommend a course of
action other than the one I am recommending today.
Thank you, Mr. Chairman.
Senator HOLLINGS. And the course of action that you recommend is

exactly what?
Secretary KLEPPE. The course of action I recommend is that no

action be taken on S. 713 prior to the August—September session of the
Law of the Sea Conference but then if U.S. mineral resource objec-
tives are not being met, we should seek legislative support immediately
after the August—September session.
Senator HOLLINGS. Very good. Senator Percy?
Secretary KLEPPE. Mr. Chairman, may I insert here that Senator

Magnuson submitted some questions and we have the responses to those
questions.
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Senator HOLLINGS. The questions and the responses will be included

in the record.1
Senator PERCY. I would like to ask, Mr. Secretary—and I certainly

welcome you as a former distinguished colleague and friend—I would

like to ask how long you think this dispute is going to take to resolve

between Interior and Commerce over jurisdiction. Will it be resolved

entirely within the executive branch of Government? Do you think

it's going to be resolved before the conventions or before the election

in November?
Secretary KLEPPE. First of all, Senator Percy, could I make it very,

very eminently clear that this 
Senator PERCY. Perfectly clear.
Secretary KLEPPE [continuing]. Perfectly clear, that this witness

never wants to get involved in questions of congressional jurisdiction.

We have enough of our difficulties and problems to settle in the execu-

tive branch. We will have our input. I think Secretary Richardson

explained it rather well, as it stands now, from the standpoint of the

separate authorities. There is not much question about the authorities

that presently exist. We have authority under the Bureau of Mines,

the Geological Survey, and laws that are on the books. The Commerce

Department has certain authorities. From the standpoint of resource

development, there is no question about the fact that from time im-

memorial, this has been in the Bureau of Mines and the Geological

Survey, which are in the Department of the Interior.
If there were going to be any change instituted in the jurisdictional

question, it would seem perfectly obvious that all of the technical in-

formation and the resource development expertise would have to be

continued in the Bureau of Mines or the Geological Survey, or a whole

new duplication of effort in people and experience would have to be

created. I think these are things that need to be considered. I think the

position of the Department of Interior and the position of the De-

partment of Commerce are fairly obvious. Suffice it to say, I cannot

answer your question about when this issue will be decided, but it is

very likely that, through the OMB consultation process and through

a determination by the President, it will be resolved within the branch
of the executive. I do not know when this will happen, but I assure
you that we will have our input. Commerce will have their input, and
we will do the best we can to put our best foot forward.
Senator PERCY. I appreciate the frankness of that because in read-

ing your answer to Senator Mag,nuson's question, you indicated, in a
sense, that the dispute could not be resolved until we really determine
what the whole Federal role is in this matter—and that could be a
long-term determination. But at least you do not foresee a resolution
of this dispute anywhere in the near future?

Secretary KLEPPE. I guess I would just have to stand on my com-
ment that I cannot give you a time frame. I do not know.

Senator PERCY. Well, let's just hope it won't be as long as it took
the ICC to determine whether the Rock Island could merge with the
Union Pacific. We are in the 13th year now, and I'm not sure they
know that in the meantime the Rock Island went bankrupt.

Secretary KLEPPE. I would like to add, Senator Percy, that in the
meantime, while all of this dialog and debate is taking place, the

1 See p. 64.
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working relationships and the cooperation that presently exist be-tween the Department of Commerce and the Department of the In-terior will continue, because we have a job to do, and we are going totry to do it the best we can.
Senator PERCY. Thank you. I think that's reassuring. I asked Sec-retary Richardson this question, so I'd like you to tell us from In-terior's standpoint: When do you see seabed mining being able to com-pete economically with land-based mining?
Secretary KLEPPE. Hopefully, 1985. I think that some progress couldbegin to be made in the early 1980's. Provided we get a frameworkwhich would lend economic stability and support to the industry, thisprojection would hold.
Senator PERCY. Thank you. By 1985 it's feasible, then?
Secretary KLEPPE. This is an objective we are looking at, if every-thing falls into place; yes.
Senator PERCY. SO if we ever went into an insurance program orguarantees or something like that, at least we could anticipate thosecould be phased out and you'd have a competitive industry. Is thatcorrect?
Secretary KLEPPE. Yes; that could be a possibility, in response toyour question.
Senator PERCY. I think our OPIC experience shows us that whenwe go into a new program, if we do, we ought to establish a terminalpoint for it.
Secretary KLEPPE. Yes.
Senator PERCY. Declare a death sentence before we start, so it'snot another one of these Federal programs that just keep going, keep-ing Government in something that really the private sector shouldbe handling.
Secretary KLEPPE. I would certainly hope that that is a fair ob-jective. I would like to add, from the standpoint of these guaranteesand this insurance, that there would be a way for the Government towork together with the private insurance sector to bring about someof this support. I do not think it could be done by either one or theother. The combination of the two would have a scope and a timeframe that could render a great deal of usefulness to the whole

program.
Senator PERCY. Could you give us some idea, Mr. Secretary, as tothe potential size of the industry we are talking about, in the shortrange and in the long range? How many companies, for instance, areinvolved now and have development programs underway to exploreand exploit deep sea minerals? How big an investment are they mak-ing now, and what do you think the total industry would be by, let'ssay, the end of 1980—and by a decade beyond that, if you're ableto predict that far ahead? In other words, do you look on this as areally great growth potential industry?
Secretary KLEPPE. Senator Percy, first of all, there are four Ameri-can firms that are considered to have the lead in ocean mining rightnow. They are Kennecott Cooper, Deep Sea Ventures

' 
Lockheed Mis-siles & Space and the U.S. subsidiary of International Nickel.

Each of those firms have currently spent about $25 to $30 millionon development work. It is anticipated that a total capital investmentfor an average capacity operation would be somewhere between $300and $600 million.
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Now, if industry plans for this 1985 capacity that we 
have talked

about are realized, 12 million tons of annual productio
n would repre-

sent about $2 billion worth of capital outlays.

Senator PERCY. If there is about a $2 billion capital ou
tlay, do you

have any idea as to what the value of the minerals being 
mined would

be by, say, 1985?
Secretary KLEPPE. We do not have an estimate on that.

Senator PERCY. Could that be supplied for the recor
d—a rough

calculation? We are talking about a very, very big poten
tial industry

here.
Secretary KLEPPE. Yes; we are. We will supply that for 

the record.

[The information follows:]

We estimate that the total value of production
 in 1985 from a 12 million

ton per year ocean mining industry would be
 around $1.3 billion (in 1976

dollars).

Senator PERCY. I mentioned that I started these hearin
gs without

any prejudice whatsoever, with an open mind. I am begin
ning to get

an impression as to the direction we ought to go on this 
legislation.

But I would like to have you answer the same question I pu
t to Sec-

retaryRichardson.
The United States has a tremendous technological lead no

w, and

this is a terribly important thing. It is just as important to u
s—more

important, you might say—as the lead we had in aircraft, the 
lead

we still have in computers. If we did not adopt this legislati
on, do

you foresee any possibility that we would be hurting the ind
ustry,

that we would be undercutting that lead that we have?

To what extent does the adoption of this legislation relate to t
he

technological lead we have? If we fail to pass it, are we goin
g to

prejudice the industry or our position?
Secretary KLEPPE. Senator Percy, I believe you have touched on a

good point underlying the position that we have taken regarding the

question of delay on this legislation. We just do not believe in indefi-

nite delay in the event that the August-September session of the Law

of the Sea Conference does not produce what is in the best interests

of the United States.
In that event, we believe that unilateral action on legislation in the

Congress then ought to take place, so that we do not lose that leadtime.

I think you are on a very critical point here.
Senator PERCY. One further reference to OPIC. Senator Case and

I participated over a period of many months in hearings on that sub-

ject, and I think we developed a commonality of viewpoint and ap-

proach to it.
The question is this: The law of the sea negotiations have been un-

derway for 4 years. Despite uncertainty as to these negotiations, the

deep seabed mining industry has invested substantial amounts of capi-

tal without the benefit of such investment guarantees.
Why is it so critical that the industry obtain guarantees and insur-

ance at this time?
Secretary KLEPPE. I think on a comparative basis that we have to

admit that the level of investment has been relatively low, because

there is so much more that has to be done.
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But I think also it would be fair here to indicate that, for the first
time, after this last session of the Law of the Sea Conference, we be-
lieve we can see some light of day. And maybe we are a little preju-
diced in the Department of Interior on that question, because the
chief U.S. negotiator is one of our own employees.
But I have all of the reason in the world to trust and expect that

what he has reported to me from that session is certainly a true status
of events. These developments in the deep seabed negotiations are
why we are encouraged. I believe it is incumbent upon all of us to
communicate to the industry what occurred at the Conference and the
projected sequence for the next session. If that sequence does not
materialize, we ought to get some legislative action right up here on
the Hill.
Senator PERCY. Thank you very much.
Senator HOLLINGS. Senator Case.
Senator CASE. No questions right now. Thank you.
Senator HOLLINGS. Mr. Secretary, going back again to some of those

companies you named, perhaps some of them have a minority inter-
est, not a majority U.S. interest, I am not sure. I am looking at it
from the standpoint of giving a guarantee, depletion allowance,
everything else, and then something wipes an operation out and we
are liable for $200 million. And for the first time the taxpayers and
Senators find out that is about to be a $200 million payment to some
foreign-owned group, and somebody says, "By the way, we never did
get any nickel or manganese from it."
You say in the best U.S. interests. That is exactly what I am look-

ing at. I am not picking companies. I am like any other human, I hate
to see all of the riches lie dormant on the floor of the ocean when we
need them. I have that kind of compulsion.
But more than that, when you use the expression "the best interests

of the United States," looking at this bill, as you say in your state-
ment, section by section, and having some criticisms of the different
sections, do you find any lack in the legislation itself with respect to
really protecting the U.S. interests?

Secretary KLEPPE. Mr. Chairman, could I address the first part of
your question first?
Senator HOLLINGS. Certainly.
Secretary KLEPPE. I listened to your dialog with Secretary Richard-

son, and I would like to respond specifically to your question that I
believe that we will need strong restrictions concerning the processing
plants being in the United States, so that the metals secured from thatprocess come to supply our needs.
It seems to me that this is the protection we need. I would favor this.

And if the language in the bill is not strong enough to provide that,
then that issue can be debated, but then I think we should strengthen it.
I agree with you completely that the United States is entitled to and

should receive that kind of protection.
I think what is important is the location of the processing plants

and the distribution of the minerals that we get from them. That is
what such a bill would be for.
Senator HOLLINGS. That is right. But there ought to be some require-

ment that it be brought within the United States and processed, so we
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take care of those various statistics that we point out so startingly in

these statements.
Secretary KLEPPE. Very frankly, I think if we do not do that, you

and I and everybody else will have a difficult time explaining that

this is a legitimate guarantee program.
Senator HOLLINGS. Excellent, I appreciate your saying that.

I understand that you have drafted Interior's draft of the deep

sea mining bill. You folks have been vitally interested. Mr. Ratiner,

I know, has been working on it for several years. Could you furnish

that draft for the record?
Secretary KLEPPE. We cannot, Mr. Chairman; we have not received

clearance on it from within the administration as yet. But we have

a lot of thoughts and ideas to go along with what has transpired in

the past and what is transpiring currently.
We will be working on these ideas between now and the time this

session of the Law of the Sea Conference comes about.
Senator HOLLINGS. What are the substantial differences between

your draft and Mr. Metcalf's bill?
Secretary KLEPPE. That is close to the same question. I would say

that in my statement that I read, appears my objections to S. 713.

These are aimed at fulfilling some of the requirements we believe

ought to be in the legislation. That is as far as I can go.
Senator HOLLINGS. Talking about the technology, the state-of-the-

art, I don't believe we have too long a leadtime over the Japanese,

French, or even the Soviets; not more than 2 years.
Suppose the Soviets came up in the middle of the Atlantic Ocean

and started garnering all of these nodules, what would we do?
Secretary KLEPPE. I do not think we ought to get to that point.
Senator HOLLINGS. Not get us to that point, but if the Soviets got to

that point, what would we do?
Suppose the Soviets or French or Japanese came out—and we

thought we were out there with the Glomar Explorer.
Secretary KLEPPE. I guess that is probably a question for somebody

else to answer.
But that is precisely the reason I take the position I do, in support

of our acting so that that does not happen.
In the first place, we estimate that we have a 5- to 7-year leadtime

over the Japanese and the United Kingdom, but probably a 10- or i5-

year leadtime on the Soviets. I think that is rart of the reason why we

ought to follow this procedure and do something in the event that we

do not get it done by treaty soon.
Senator HOLLINGS. If we passed this bill this afternoon, it still

wouldn't cmalify under the budget procedures for May 15. In other
words, no budget authority was included for it, so we really are going

to have to wait until the next fiscal year, isn't that correct?
Secretary KLEPPE. I think that is correct; yes, I think so.
Senator How-Nms. We are very honored: we have the distinguished

chairman of the Foreign Relations Committee here, Senator

Spa rkma n.
Senator SPARKMAN. Mr. Chairman, I am orry to be late, but I have

been in the -Ranking Committee trying to clear something, and it took
longer than I anticipated.
I am not prepared to proceed on this now. I am reading Mr. Kleppe's

statement.
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Senator HOLLINGS. We appreciate your interest.
Senator SPARKMAN. Our committee relies very heavily on SenatorPell. He is the deep sea man of America.
Senator HOLLINGS. We do, too. Senator Pell?
Senator PELL. Why is it that there was much more opposition fromthe administration to the 200-mile fishery bill than there is to this200-mile mining bill?
Secretary KLEPPE. Senator Pell, I have no idea as to why that isthe situation. I was not involved at all in the fishing question. I aminvolved in this question. I cannot answer your question.Senator PELL. It seems to me it should be the reverse. With thefish, we were using up and exhausting a natural resource through badconservation practices. In this case there is no immediate danger of theresource being exhausted, so we could wait.
Is there any commitment on the part of this administration to themining industry if we do not have resolution of this problem in thenext session of the Law of the Sea to support the mining bill?Secretary KLEPPE. Yes; basically, that is what my testimony isabout, that we ought to take legislative action if and when thathappens.
Senator PELL. That is the view of the administration?Secretary KLEPPE. Oh, did you ask about the mining industry?Senator PELL. Yes.

. Secretary KLEPPE. There has been no commitment to the miningindustry. My statement, though, is a commitment to everybody, Iguess—to this committee and everyone else—that we take that positionthat we ought to do it.
Senator PELL. I believe this is a step backward from the adminis-tration's position of a year ago. Would that not be correct?Secretary KLEPPE. I was not here a year ago, but I would say thisis an adjustment to some degree, I would hope forward, from thestandpoint of the administration posture on this question. I feel quitestrongly about this, Senator Pell, that we have this possibility ofworking out a treaty. We ought to give it a chance to work, primarilybecause for the first time there has really been much success in thesession just concluded. -
So the possibilities look better than they ever have.Short of that, if the international approach does not work, then Ibelieve we ought to go to the legislative process, and the executive andcongressional branches ought to get together and promote this kindof legislation. This is the position that I have taken here today.Senator PELL. In the description of the bill, it is stated that one ofits purposes is the conservation of the hard mineral resources in thedeep seabed, but nothing in the rest of the bill deals with conservation.Nor is there any specific reference to it in the issuance of licenses orauthorization. Is that your understanding also?
Secretary KLEPPE. As we understand it, that would be part of therulemaking powers of the Department of the Interior. Whenever youhave any activity of this nature, you have not only the environmentbut the conservation of the resources that must be dealt with. Wewould consider it in that way.
Senator PELL. As you know, the law of the sea negotiations havebeen underway for about 4 years. Some have been talking about theneed for a treaty for a good many more years.
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In this period of time, the seabed minin
g industry has already

invested substantial amounts of capital, 
without the benefit of any

guarantees or insurance.
Why do you believe it is so important that

 they now have these

guarantees? Why could not they move ahead
 on their own?

Secretary KLEPPE. On a comparative basis, as I
 indicated a moment

ago, the investments for the size of the industr
y involved are relatively

small. They are not small in actual dollars, but
 relatively small in

relation to the ultimate size of the investment.

For any further substantial investment acti
vity that is going to

bring about the reality of ocean mining, we b
elieve it is absolutely

necessary that the industry get a degree of stabiliza
tion.

What is the Government going to do? That beco
mes important, of

course.
Senator PELL. Thank you. Thank you, Mr. Chairm

an.

Senator HOLLINGS. We are pleased to have Senato
r Leahy here,

representing the Armed Services Committee.
Senator Leahy.
Senator LEAHY. Thank you, Mr. Chairman. I think

 the various

witnesses have probably had to juggle back and fort
h the different

interests of the different committees here, and I will le
ave the com-

mercial interests and the foreign relations interests to th
e gentleman

who are far more equipped than I in those areas.

But I do have a couple of questions on behalf of the Armed
 Services

Committee
' 
and without going into classified areas, we do know that

the Armed Forces of this country have navigation surveillanc
e devices

in different areas on the deep seabed.
Now, if something similar to S. 713 is enacted, if the jurisdi

ction

came under your Department, Mr. Secretary, would you hav
e plans

to prohibit development of seabed mineral resources in areas w
here

our surveillance devices might be maintained?
Secretary KLEPPE Can I ask for a comment on that from M

r.

Ratiner
' 
Senator?

Senator LEAHY. Certainly.
Mr. RATINER. Senator, this question arises frequently with respect

to the Interior Department's many different responsibilities, and there

are usually procedures worked out with the Department of Defense to

insure that any defense installations, particularly classified installa-

tions are thoroughly respected in the process of resource development.

That has always been the case to my knowledge.
Senator LEAHY. Following up on what Senator Pell has talked

about, one of the rationales for deep seabed mining is the desire to be

less dependent on imports of resources—manganese, nickel, cobalt.

But we get these primarily, as brought out earlier in the testimony,

from friendly nations—Canada, Australia, and others—so there is no

real pressing need for self-sufficiency in these minerals.
Is there any reason why we should move ahead with this legislation,

and not wait for the Law of the Sea Conference to take its course?
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Secretary KLEPPE. One comment I would make in regard to yourstatement is that the production of nickel is beginning to move intothe third world, other than just the friendly nations. But I wouldrepeat again—
Senator LEAHY. But our supplies are still ample from friendlynations, are they not? Our nickel supplies from friendly nations areample?
Secretary KLEPPE. Basically, yes; they are—there is no questionabout that.
But in response to the latter part of your question, it still seemsadvisable to us that, in view of the scheduled August-September ses-sion of the Law of the Sea Conference, it would be wise not to moveon S. 713 or something like it. However, in the event that the sessiondoes not work out, we have indicated that we would lend our supportto some legislative effort after that period of time.Senator LEAHY. Should that case arise, do you anticipate working atall with the Department of Defense?
Secretary KLEPPE. Well, this would have to be a completely coordi-nated effort within the administration, which includes Defense, State,Commerce, Interior, and probably many more.
Senator LEAHY. Thankyou. Thank you, Mr. Chairman.Senator CASE. Mr. Chairman, I have a couple of questions.Senator HOLLINGS. Yes, Senator
Senator CASE. It may be that the record already contains the answersto these questions, and it may be that they will seem to be impossiblyelementary, but I wonder if you could tell us, if not now, for the record,on the basis of commercial value, what the most important metals foundin these nodules are? What percent of our domestic consumption ofeach one of them we are importing, and at what cost? From what na-tions do we get them? How much of these metals we can expect to getfrom relatively all-out exploitation of deep sea mining?Secretary KLEPPE. Senator, I can answer a few of those questions, butcan we supply the detailed numbers for the record?Senator CASE. I wish you would, because it would help me. I don'tcome at this with any preconceptions at all. I have two (general guides.One is that in this world it is important for us to be independent asquickly and as completely as possible in basic resources.Secretary KLEPPE. I have previously recited some of those numbers.But to give you a more total picture, we can supply the information forthe record.
[The information follows:]
While manganese nodules contain over 20 metallic elements, the metals of chiefcommercial value—and those which ocean mining firms now plan to recover—arenickel, copper, cobalt, and in some cases manganese.In 1975, U.S. net imports represented 99 percent of our manganese consumption,98 percent of our cobalt consumption, and 71 percent of our nickel consumption.On the average, U.S. net imports of copper represent around 10 percent of con-sumption.
During the 1971-74 period, U.S. imports of these four metals were derived fromthe following sources:

73-825-76-5
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Nickel : 
Percent

Canada  
 68

Norway  
 8

New Caledonia 
 6

Dominican Republic 
 5

Other  
 13

Cobalt:
Zaire  

 47

Belgium/Luxembourg  
 29

Finland  
 7

Norway  
 7

Canada  
 4

Zambia  
 2

Other  
 4

Copper:
Canada  

 33

Peru  
 22

Chile  
 17

South Africa 
Other  

 22

Manganese:
Manganese ore:

Brazil  
 35

Gabon  
 31

Australia  
 9

'South Africa 
 8

Other  
 17

Ferromanganese:
France  

 39

South Africa 
 36

India  
 8

Other  
 17

An ocean mining industry with a 12 million t
on annual capacity would produce

the following metal tonnages per year:

Nickel  
 162,000

Copper  
 140,000

Cobalt  
 15, 000

Manganese ore 
 1, 000, 0001

The levels of projected recovery of manganese in ocean mining operati
ons is speculative.

In 1985, this production could reduce nickel im
ports by more than 50 percent.

eliminate cobalt imports, reduce copper imports
 by 30 percent and potentially

reduce manganese ore imports by more than 40 perce
nt.

Senator Case. I wanted to get some idea of how import
ant this is

to our security and to our independence, and whether th
is legislation

is really going to be helpful or whether it is a relatively mar
ginal mat-

ter, although very large indeed for the individual participan
ts.

Thank you, Mr. Chairman.
Senator HOLLINGS. Senator Pell ?
Senator PELL. I am still a little concerned about the fact that i

n the

fisheries situation, the administration wanted us to go slowl
y and the

fish were disappearing, but the minerals are still there and will
 stay

there for a good many more years if you do nothing. I wonder ab
out

the reason for this change of viewpoint.
I would hope my understanding that there has been some com

-

mitment made to the mining industries is incorrect. I would also hope,

to put it bluntly, that the contributions of the various mining industr
y

groups would be average, that there would not be any jump in those

contributions.
This is just an observation that implies hope on my part.
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Senator. CASE. Mr. Chairman, there is one other thing I would liketo put in the record at this time.
I am sure the Secretary realizes that we rely more upon him andhis Department than, I think, on any other for environmentalconsiderations.
Secretary KLEPPE. That is correct.
Senator CASE. This is most important, because I have a hunch, whichmy observation of the various meetings of the international groupstrying to work out a treaty rather confirms, that if the United Statesdoesn't tako prime responsibility in this area, no other country will.The dev'eloping countries are not particularly interested in the en-vironmental situation with respect to the sea. They are interested intheir own mining operations and the effect that environmental regula-tion will have on them. They want to control it for that reason.Secretary KLEPPE. Senator, there is a provision in the bill as it isnow written that requires environmental regulation.
But you are• absolutely right, we have a responsibility here that weare ()ping to have to look after, no matter what we do.Senator CASE. I want to make this point again. I think we have tofeel that responsibility as a very heavy one, because I think no othercountry and no other group of countries has anything like the sameconcern about this or ability to do something about it that we have.Senator 1-191,LiNos. Mr. Secretary, obviously this would be a ques-tion for the Secretary of Defense, but you have Mr. Ratiner there,who used to be with Defense.
What is the commitment of the U.S. Navy under legislation or theassumed responsibility here?
Specifically, we have seen the Soviets take on the U.S. fisherman,Iceland take on Great Britain. Maybe I have been watching too muchtelevision, but suppose I wanted to be reelected President of Uganda,and I sent a complement to sabotage, not surreptitiously, but delib-erately, to sever cables or whatever on a U.S. deep sea mining opera-tion because the United States is not sending enough to the thirdworld? I have the mining operation. Do I call the U.S. Navy? Doesthe U.S. Navy respond, or how do you see it?
Secretary KLEPPE. Mr. Ratiner ?
Mr. RATINER. Mr. Chairman, when I was with the Defense Depart-ment, there was a War Powers Act, and I think that act complicatesthe answer to the question, and I would respectfully defer to the De-partment of State on that.
Obviously, the question of defending ocean mining would be botha policy question and now a legal question. And what the obligationsof the United States are to carry out such a defense it seems to mewould require an answer from the Department of State.Senator HoLu-Nos. Secretary Kleppe has an opinion on most every-thing. What is your opinion, Mr. Secretary?
Secretary 'KLEPPE. Why did you say that, Mr. Chairman?Senator. HOLLINGS. Because you are rather outspoken, and I enjoyit.
Secretary KLEPPE. I think I will stand on his comments, Mr. Chair-man.
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Senator HOLLINGS. We appreciate very 
much your appearance, and

your colleague's this morning, Mr. Secre
tary.

[The questions and answers referred to f
ollow:]

QUESTIONS SUBMITTED BY SENATOR 
MAGNUSON, FOR THE DEPARTMENT OF T

HE

INTERIOR

Question I. Please describe the activi
ties of the Department of the Interi

or

with regard to deepsea
Answer 1. Secretarial-level partici

pation in the initial formulation of Unit
ed

States oceans policy and law of the se
a positions in conjunction with the D

epart-

ments of Defense and State, leading 
to promulgation in 1970 of a Preside

ntial

oceans policy.
Ongoing responsibility for policy fo

rmulation and advice to the Department

of State in respect of the ocean mine
ral resources aspects of the law of the s

ea

negotiations.
Liaison with industry concerning their

 technical progress as well as the poten-

tial impacts of legal and political 
developments on their activities inclu

ding

perodic visits by Interior representa
tives to monitor technology development

.

Preparation of analyses of the regu
latory options for deep ocean mining

,

and the economic impact of those opti
ons, to serve as a basis for regulator

y

schemes proposed in law of the sea 
negotiations.

Deep ocean resource mapping undert
aken by the Geological Survey.

Developing estimates of the economic p
otential of deep ocean resources.

Establishing an information base on t
echnological progress in the ocean min-

ing industry.
Mining technology research on OCS h

ardrock mining, environmental studies

including gathering baseline data and 
studying environmetal effects of minin

g

technology.
Nodule processing research.

Establishment in 1972 of a joint Depar
tment of the Interior, Department of

Commerce committee, chaired by Inter
ior, to study technical aspects of ocea

n

mining to prepare a base for interim oc
ean mining policy and the drafting of

an Environmental Impact Statement.

Presentation in 1973 to the Congress o
f an official assessment of the status

of the ocean mining industry, prepared
 by the Bureau of Mines.

Public appearances before academic gr
oups, Government/industry seminars,

etc., for the purpose of promoting interes
t and knowledge of the importance of

ocean mining and the potential obstacles 
to its development.

Development within the Bureau of Min
es and the Geological Survey of basic

data utilized in intergovernmental rev
iew of U.S. economic/mineral resources

objectives in the law of the sea.

Preparation of contingency interim leg
islation for ocean mining for consid-

eration within the Executive Branch.

Completion of draft Environmental Impa
ct Statement on ocean mineral re-

source development submitted through De
partment of State for public comment.

Economic analyses of potential profitabil
ity of various ocean mining industry

models by Bureau of Mines.
Initiation of outside contract studies t

o analyze the state-of-the-art of ocean

mining technology, to develop topographi
c and seismic data charts needed for

ocean mineral assessment, and to assess ec
onomic and regulatory conditions of

ocean mining to define strategic and regu
latory alternatives available to the

Government.
Establishment of a systematized public in

formation effort involving regular

mailings to industry and Government officials
 as well as private individuals in

this and other countries who are involved
 in ocean mining related activities.

Analyses of the potential impact of ocean mi
ning on availability of minerals

supply to the United States.
In addition, also supplied for the record (A

nnex I) is a list of studies and

analyses of ocean mining carried out by Inte
rior during the past eight years.

Question 2. There has been a continuing dispu
te between the Departments of

the Interior and Commerce concerning their resp
ective authorities and responsi-
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bilities in this area. What progress has been made toward a resolution of this
dispute?
Answer 2. I have set forth below a statement indicating the current status of

efforts to work out a compatible approach to ocean mining programs between
the Departments of the Interior and Commerce.
"The Departments of Commerce and Interior have held several discussions to

try to clarify the respective responsibilities of the two agencies in the area of
deep ocean mining. These discussions have resulted in clarification of the respon-
sibilities for most of the current Federal efforts related to deep seabed mining.
There remain several areas, however, that are still under consideration within

the Executive Branch. These relate primarily to possible future Federal respon-
sibilities for promoting, managing or regulating deep ocean mining. T4ere are
two issues at question here. The first issue relates to the appropriate Federal
role in promoting, managing or regulating deep ocean mining. The second issue
relates to the respective responsibilities of the several Federal agencies in
carrying out the Federal role. It is difficult, if not impossible, to decide the latter
issue, without first determining the appropriate Federal role. An important
factor that must be considered in determining the appropriate Federal role is
the course of developments in the current law of the sea negotiations. Also,
there are more agencies than Interior and Commerce which have potential
roles, including the Department of State, the Environmental Protection Agency,
the Department of Transportation, and the Department of the Treasury."

Question 3. Does the Department of the Interior support S. 713? Is the De-
partment opposed to any domestic legislation either promoting or regulating
U.S. nationals or vessels engaged in deep sea mining?
Answer 3. My testimony fully replies to this question.
Question 4. S. 713 contains various provisions relating to blocks, minimum

annual expenditures, relinquishment, density requirement, and so on. Are any
of these provisions absolutely vital to deep sea mining? If so, which provisions?
Answer 4. I believe provisions such as those referred to are essential for the

efficient management of the resources: although, as I mentioned in ray testimony,
I would prefer to have the precise figures established in any necessary rules
and regulations and not in legislation. Ocean mining in these respects is similar
to land mining. It is imperative that ocean miners be bona fide and that they not
speculate with natural resources; that they relinquish areas which they are
not using so that they can be used by others; and that their rights relate to a
specific area wherein certain conservation requirements can be imposed. Any
other system for resource development will lead to confusion, investment insta-
bility and will prevent effective conservation of the resources and protection of
the marine environment. Furthermore, it has been the consistent view of the
mining industry and the view of certain members of the banking community
that the extraordinarily high capital requirements for this industry will not be
met unless specific mine sites are provided for.

Question 5. S. 713 seems to treat mining in the deep ocean in much the sameway as mining on land. Is this sound policy given the "high seas" character of
potential deep sea mining sites?
Answer 5. Mining in the deep ocean is similar to surface mining on land andwill be carried out by similar techniques in accordance with similar investmentdecisions. The seabed is analogous to land territory; the resources lie on thesurface of the seabed in much the same way that resources lie on land, althoughin this case they are on the surface rather than buried just beneath the surface.The one-half billion dollar capital investment needed to bring a single mine siteinto production is highly sensitive to a detailed examination of topography,resource distribution and quality at a particular site. In short, the mining sys-tem and investment decisions are all site specific. The fact that the resourcesare found at the bottom of the deep ocean is only relevant in terms of costs oftransportation and the design of mining recovery equipment. The overburden ofwater rather than earth does not affect the essential character of ocean miningwhich is more akin to land mining than to fishing where the resources are con-stantly changing their location.
Question 6. Please provide any other specific comments you may have withregard to the provisions of S. 713.
Answer 6. At this time we do not have any other specific comments on S. 713.
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ANNEX I

MAJOR DEPARTMENT OF THE INTERIOR, TECHNICAL STUDIES, POLICY ANALYS
ES AND

STATEMENTS RELATING TO OCEAN MINING

I. TECHNICAL STUDIES
A. Geological Survey

Publications and papers containing data on manganese modules:

Albers, J. P., Carter, M. D., Clark, A. L., Coury, A. B., and Schweinfurt
h, S. P.,

1973, Summary Petroleum and Selected Mineral Statistics for 120 Countri
es,

Including offshore Areas: U.S. Geological Survey Professional Paper 817.

Berryhill, H. L., 1974, The Worldwide Search for Petroleum Offshore--A St
atus

Report for the Quarter Century, 1947-1972: U.S. Geological Survey Circula
r 694.

Bischoff, J. L., 1975, Geological and Geochemical Properties of a NE Pacific 
Sedi-

ment Core: Preliminary Results of a U.S. Geological Survey Study of Site C,

Deep Ocean Mining Environmental Study.
Brobst, D. A., and Pratt, W. P., (Editors), 1973, United States Mineral Resour

ces:

U.S. Geological Survey Professional Paper 820 (contains 66 papers).

Corwin, Gilbert, and Berryhill, Jr., Henry L., 1973, Interim Revision and Updat
-

ing of World Subsea Mineral Resources: U.S. Geological Survey Miscellaneous

Geologic Investigations, Map 1-632.
McKelvey, V. E., and Wang, F. F. H., 1970, Preliminary Maps, World Subse

a

Mineral Resources, U.S. Geological Survey Miscellaneous Geologic Investiga-

tions, Map 1-632.
Mineral Resource Perspective 1975: U.S. Geological Survey Professional P

aper

940.
Subsea Mineral Resources and Problems Related to Their Development, 1969

:

U.S. Geological Survey Circular 619.
Woo, C. C., 1975, Surface textures and the Ferromanganese-nucleation of 

Proj.

DOMES Mn-Nodules, U.S. Geological Survey memo, December 12, 1975.

Wright, N. A., and Williams, P. L., 1974, Mineral Resources of Antarctica:
 U.S.

Geological Survey Circular 705.

B. Bureau of Mines

Specific publications and papers on ocean mining:

Heady, H. H. Collection and Analysis of Marine Manganese Nodules, OFR 7
-67,

1967.
Rosenbaum, J. B., J. T. May, and J. M. Riley. Gold in Sea Water—Fact or Fancy

.

Mines Magazine, v. 5, No. 9, September 1969.
Handsman, M. and A. Kaufman. Ocean Mining: Today and Tomorrow, pape

r

presented to Marine Technology Society Conference, 1969:

Brooks, P. T., K. C. Dean, and J. B. Rosenbaum. Experiments in Processing
 Ma-

rine Nodules. Proc. 9th Internat. Mineral Processing Cong., Prague, Czech
o-

slovakia, June 1-6, 1970, v. 1.
Brooks, P. T., and D. A. Martin. Processing Manganiferous Sea Nodules. BuMine

s

RI 7473, January 1971.
Ely, Northcutt. Summary of Mining and Petroleum Laws of the World, IC 

8482,

1970.
Conceptual Evaluation of Deep Ocean Nodules Technology and Economic

s of

Mining and Processing, February 1975.
Position Paper on Ocean Mining, Twin Cities Research Center, July 1975.

General publications on minerals supply-demand applicable to ocean mini
ng

studies:

Mineral Facts and Problems, 1975 Edition, Bulletin 667 (quinquennially).

Minerals Yearbook, Volume I, Metals, Minerals, and Fuels (annually)
.

Minerals Yearbook, Volume III, Area Reports: International (annually
).

Commodity Data Summaries (annually).
Mineral Industry Surveys (weekly, monthly, quarterly, and/or annually

).

(See Attachment A containing a list of commodity reports on 100 commodities
.)

C. Other
Hypothetical Marketing Situation for Nickel, attachment to statement by L

eigh

S. Ratiner before Subcommittee on Oceanography of House Merchant Marine

and Fisheries Committee, March 1, 1973.
economic Implications of Deep Sea Mining for World Markets in Nickel, Cop

per,

Manganese and Cobalt, study submitted to Senate Interior and Insular Affa
irs

Committee, March 7, 1973.
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Revision of the Secretary-General's Report on the Economic Implications of Deep
Sea Mining, submitted to the Senate Interior and Insular Affairs Committee,
July 9, 1973.

Draft Environmental Statement proposed for United States Involvement in Law
of the Sea Negotiations Governing the Mining of Deep Seabed Hard Mineral
Resources Seaward of the Limits of National Jurisdiction, prepared by the
U.S. Department of the Interior, Office of the Assistant Secretary—Energy and
Minerals, March 1974.

Economic Evaluation of Ocean Mining, draft study soon to be released by Ocean
Mining Administration.

D. Studies Currently under Contract
Bureau of Mines funded research:

"Assessment of Economic and Regulatory Conditions Affecting Ocean Minerals
Resource Development," Massachusetts Institute of Technology.

"Study of Sedimentology and Geology of Eastern Pacific Ocean Bottom," Scripps
Institution of Oceanography, Modification of Bureau of Mines Grant USDI-
60-254024.

"Investigation of the Bathymetry and Seismicity as a Basis of Mineral Assess-
ment of the North Equatorial Pacific," Lamont-Doherty Geological Observatory
of Columbia University.

Office of Mineral Policy Development funded research:
"Technological and Economic Assessment of Ocean Mining," Arthur D. Little.

IL POLICY ANALYSES AND POSITION PAPERS

"Alternative Rules and Provisions Governing Exploration and Exploitation of
Seabed Mineral Resources beyond the Limits of National Jurisdiction," pre-
pared by Interior for Law of the Sea Task Force, Regime Working Group,
June 2, 1970.

"Draft United Nations Convention on the International Sea-bed Area: United
States Working Paper," submitted to UN Committee on Peaceful Uses of Sea-
bed and Ocean Floor beyond the Limits of National Jurisdiction (appendices
largely prepared by Interior), August 3, 1970.

Internal Working Papers of Interior/Commerce Interim Policy Working Group
and ad hoc Environmental Task Force, chaired by Interior, 1972.

Mendelsohn, Allan I., Consultant to Interior. "OPIC—A Potential Insurer of
Deap Sea Hard Mineral Mining Projects," March 1973.

Mendelsohn, Allan I., Consultant to Interior. "MARAD and Ship Mortgage In-
surance—another USG Insurance Program," a study of the potential applica-
tion to ocean mining, March 12, 1973.

"Precedents in International Law for Provisional International Organizations,"
study prepared by staff of the Solicitor, May 1, 1973.

Charney, Jonathan I., Consultant to Interior. "Proposed United States Working
Paper on a Provisional Convention on the Law of the Sea for Submission to the
Third United Nations Conference on the Law of the Sea" and "Background
Memorandum on Proposed Working Paper," June 6, 1974.

"United States Working Paper on Economic Effects of Deep Seabed Exploita-
tation," submitted to Committee I of the Law of the Sea Conference (largely
prepared by Interior), August 8, 1974.

"United States Working Paper on Draft Appendix to the Law of the Sea Treaty
Concerning Mineral Resource Development in the International Seabed Area,"
submitted to Committee I of the Law of the Sea Conference (largely prepared
by Interior), August 13, 1974.

Internal Departmental Study proposing a "Deep Ocean Minerals Initiative,"
January 6, 1975.

"Draft Bill to Encourage the Development of Ocean Mineral Resources, to Pro-
vide for the Provisional Entry into Force of a Treaty on the Law of the Sea
and for other purposes," February 7, 1975.

"Draft Bill to Provide for the Provisional Entry into Force of a Treaty on the
Law of the Sea, to Encourage the Development of a Domestic Ocean Mining
Capability and for Other Purposes," October 31, 1975.

[The following are subjects upon which additional studies have been pre-
pared by the Department of the Interior during 1970-76.]

Comparative analyses of different versions of Single Negotiating Text.
Comparisons of various proposals for deep seabed regime and machinery.
Consultations with foreign delegations on deep seabed negotiations.



68

Decision-making procedures in the international deep seabed mach
inery.

Detailed analyses of Committee I Single Negotiating Text, Annex I to t
he Single

Negotiating Text, and regime and machinery texts prepared by Commi
ttee I

Working Group Chairman.
Detailed comments and policy considerations on law of the sea economic 

issues.

Economic implications of deep seabed exploitation.

Elements of a deep seabed minerals recovery regime.

Issues concerning revenues from manganese nodules.

Negotiating issues in Committee I, both substantive and tactical.

Ocean mining interim policy.
Proposals on economic implications.
Proposed amendments to Single Negotiating Text.
Regulations for deep seabed exploration and exploitation.

Resource implications of different depth limitations to coastal State s
eabed

jurisdiction.
Resource implications of different limits to coastal State seabed jurisdicti

on.

Resource implications of different seabed limits for islands.

III. STATEMENTS

A. Before Congressional Committees

Subcommittee on International Organizations and Movements of the House Com-

mittee on Foreign Affairs. Statement on Interim Report on the United Nations

and the Issue of Deep Ocean Resources—Pursuant to H. Res. 179 by Dr. Harold

L. James, Chief Geologist, U.S. Geological Survey, accompanied by Thomas

Howard, Director, Mining Research, Bureau of Mines, October 19, 1967.

Subcommittee on International Organizations and Movements of the House Com-

mittee on Foreign Affairs. Statement on The Oceans: A Challenging New

Frontier—Pursuant to H. Res. 179 by Frank Cotter, Division of Public Lands,

Solicitor Office, June 12, 1968.
Subcommittee on International Organizations and Movements of the House Com-

mittee on Foreign Affairs. Statement on The Oceans: A Challenging New

Frontier—Pursuant to H. Res. 179 by Hun. Edward Weinberg, Solicitor,

June 12, 1968.
Subcommittee on International Organizations and Movements of the House Com-

mittee on Foreign Affairs. Statement on The Oceans: A Challenging New

Frontier—Pursuant to H. Res. 179 by Dr. William T. Pecora, Director, U.S.

Geogolical Survey, July 25, 1968.
Subcommittee on Oceans and Atmosphere of the Senate Committee on Commerce.

Statement on Hearings on the Law of the Sea by Leigh S. Ratiner, October 3,

1972.
Subcommittee on Oceanography of the House Committee on Merchant Marine

and Fisheries. Statement in Hearings on H.R. 9 by Leigh S. Ratiner, March 1,

1973.
House Committee on Merchant Marine and Fisheries. Statement in Maritime

Briefings by Leigh S. Ratiner, Director for Ocean Resources, April 9, 1973.

Subcommittee on Minerals, Materials and Fuels of the Senate Committee on

Interior and Insular Affairs. Statement on Mineral Resources of the Deep

Seabed—Hearings on S. 1134 by Leigh S. Ratiner, June 14, 1973.

Subcommittee on Minerals, Materials and Fuels of the Senate Committee on

Interior and Insular Affairs. Statement in Status Report on the Law of the

Sea Conference by Leigh S. Ratiner, Special Assistant to the Assistant Secre-

tary for Energy and Minerals, September 17, 1974.
Subcommittee on Minerals, Materials and Fuels of the Senate Committee on

Interior and Insular Affairs. Statement on Recent Developments in Deep Sea-

bed Mining by Jack W. Carlson, Assistant Secretary for Energy and Minerals,

accompanied by Leigh S. Ratiner, Administrator, Ocean Mining Administra-

tion, March 19, 1975.
Subcommittee on Mines and Mining of the House Committee on Interior and

Insular Affairs. Statement in Oversight Hearings for the Bureau of Mines,

Geological Survey, and Ocean Mining Administration by Thomas Falkie,

Director, Bureau of Mines, accompanied by T. A. Henrie, Associate Director,

Minerals and Materials, R. & D., March 4, 1975.
Subcommittee on Mines and Mining of the House Committee on Interior and

Insular Affairs. Briefing on Ocean Mining Administration activities by Leigh

S. Ratiner, Administrator, Ocean Mining Administration, March 4, 1975.



69

Subcommittee on Oceanography of the House Committee on Merchant Marineand Fisheries. Statement in Hearings on the Law of the Sea by Leigh S.Ratiner, Administrator, Ocean Mining Administration, May 16, 1975.Subcommittee on Oceans and International Environment of the Senate Commit-tee on Foreign Relations. Statement in Hearings on achievements of the Geneva,Session of the Law of the Sea Conference by Leigh S. Ratiner, Administrator,Ocean Mining Administration, May 22, 1975.
Subcommittee on Minerals, Materials and Fuels of the Senate Committee onInterior and Insular Affairs. Statement in Hearings on the Law of the SeaConference by Leigh S. Ratiner, Administrator, Ocean Mining Administration,June 4, 1975.
Subcommittee on Minerals, Materials and Fuels of the Senate Committee onInterior and Insular Affairs. Statement in Hearings on S. 713 by Leigh S. Rati-ner, Administrator, Ocean Mining Administration, October 29, 1975.Subcommittee on Oceanography of the House Committee on Merchant Marineand Fisheries. Statement on H.R.- 11879 and Law of the Sea by Leigh S.Ratiner, Administrator, Ocean Mining Administration, February 23, 1976.Subcommittee on Oceanography of the House Committee on Merchant Marineand Fisheries. Statement on Ocean Mining Jurisdiction by Hon. Kent Frizzell,Under Secretary of the Interior, February 24, 1976.
B. Before United Nations Law of the Sea Meetings
Statement on Progress in the Exploration and Exploitation of Hard Mineralsfrom the Seabed. Presented to the Economic & Technical Subcommittee of theUN Committee on the Peaceful Uses of the Seabed and Ocean Floor beyondthe Limits of National Jurisdiction by V. E. McKelvey, Geological Survey,March 13, 1969.
Statement on Potential Ill Effects of Subsea Mineral Exploitation and Measuresto Prevent Them. Presented to the Economic & Technical Subcommittee of theUN Committee on the Peaceful Uses of the Seabed and Ocean Floor beyond theLimits of National Jurisdiction by V. E. McKelvey, Geological Survey, March17, 1969.
Statement on Implications of Geologic and Economic Factors to Seabed ResourceAllocation, Development and Management. Presented to the Economic &Technical Subcommittee of the UN Committee on the Peaceful Uses of theSeabed and Ocean Floor beyond the Limits of National Jurisdiction by V. E.McKelvey, Geological Survey, March 24, 1969.
Statement on International Machinery Governing Exploration and Exploitationof Sub-sea Mineral Resources beyond the Limits of National Jurisdiction.Presented to the Economic & Technical Subcommittee of the UN Committee onthe Peaceful Uses of the Seabed and Ocean Floor beyond the Limits of NationalJurisdiction by V. E. McKelvey, Geological Survey, August 20, 1969.Statement on the Merits of Alternative Rules and Provisions Governing theExploration of Seabed Mineral Resources beyond the Limits of National Juris-diction. Presented to the Economic & Technical Subcommittee of the UN Com-mittee on the Peaceful Uses of the Seabed and Ocean Floor beyond the Limits ofNational Jurisdiction by V. E. McKelvey, March 11, 1970.
Continuation of March 11, 1970. Statement by V. E. McKelvey, Geological Sur-vey, March 13, 1970.
Statement on International Regime for the Deep Seabed, including Rules andRecommended Practices. Presented to the Economic & Technical Subcommitteeof the UN Committee on the Peaceful Uses of the Seabed and Ocean Floorbeyond the Limits of National Jurisdiction by V. E. McKelvey, GeologicalSurvey, August 13, 1970.
Statement on Mineral Production beyond the 200-Meter Depth. Presented to theEnlarged UN Committee on the Peaceful Uses of the Seabed beyond the Limitsof National Jurisdiction—Subcommittee I by V. E. McKelvey, Geological Sur-vey, March 25, 1971.
Statement on Economic Implications of Sub-sea Mineral Production beyond theLimits of National Jurisdiction. Presented to the Enlarged UN Committee on

the Peaceful Uses of the Seabed beyond the Limits of National Jurisdiction—Subcommittee I by V. E. McKelvey, Geological Survey, August 4, 1971.
Statement on U.S. Firms Engaged in Deep Sea Mineral Studies. Presented to
the Enlarged UN Committee on the Peaceful Uses of the Seabed beyond theLimits of National Jurisdiction—Subcommittee I by V. E. McKelvey, Geologi-
cal Survey, March 14, 1972.
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Statement on Economic Aspects of Deep Seabed Mineral Exploitation. Presented

to the Third UN Conference on the Law of the Sea—Committee I by Leigh S.

Ratiner, U.S. Representative in Committee I, August 8, 1974.

Statement on Deep Seabed Rules and Regulations. Presented to the Third

United Nations Conference on the Law of the Sea—Committee I by Leigh

S. Ratiner, U.S. Representative in Committee I, August 8-9, 1974.

Statement on Conditions of Deep Seabed Exploitation—Committee I. Presented

to the Third United Nations Conference on the Law of the Sea—Committee I

by Leigh S. Ratiner, U.S. Representative in Committee I, August 19, 1974.

Statement on Machinery Issues. Presented to the Third United Nations Con-

ference on the Law of the Sea—Committee I by Leigh S. Ratiner, U.S. Repre-

sentative in Committee I, April 28, 1975.

C. General
"The Development of Ocean Minerals and the Law of the Sea." Statement by

Charles F. Luce, Under Secretary of the Interior, before the National Insti-

tute on Marine Resources, American Bar Association, June 8, 1967.

"Ocean Minerals and the Law." Article by Hollis M. Dole, Assistant Secretary

of the Interior, in Natural Resources Lawyer, Vol. 2, No. 4, pp. 342-359 (No-

vember 1969).
"Rules Governing Seabed Mineral Exploration and Exploitation contained in

the U.S. Draft Convention on the International Seabed Area." Statement by

V. E. McKelvey before the Asian-African Legal Consultative Committee,

Twelfth Session, Colombo, January 20, 1971.
"Recent U.N. Developments concerning the Seabeds." Article by David P. Stang,

Office of the Secretary, in Marine Technology, Vol. 1, pp. 593-610 (1970).

"Ocean Politics and the United Nations." Article by Hollis M. Dole and David

P. Stang in Oregon Law Review, Vol. 50 ( Spring 1971).

"United States Ocean Mineral Resource Interests and the United States Con-

ference on the Law of the Sea." Article by Leigh S. Ratiner and Rebecca L.

Wright, in 6 Natural Resources Lawyer 1 (Winter 1973).

"Public Policy and Debate on S. 2801." Speech by Leigh S. Ratiner before the

Manganese Nodule Symposium, Honolulu, Hawaii, October 16, 1972.

"Local Impacts of the Law of the Sea Conference." Speech by Leigh S. Ratiner

at the University of Washington, Seattle, Washington, October 1972.

"Using the Law of the Sea to Promote International Prosperity." Speech by

Leigh S. Ratiner at the Financial Times Conference, London, February 17,

1974.
"Who Owns the Seas: Problems of Mineral Exploitation and National Rights."

Speech by Leigh S. Ratiner at the International Studies Council Program,

University of New Hampshire, Durham, N.H., April 4, 1974.

"Conflict and Order in Ocean Relations." Participation in panel discussion by

Leigh S. Ratiner. Conference sponsored by Ocean Policy Project, SAIS, Johns

Hopkins University, Washington, D.C. October 21, 1974.

"A New Law of the Sea." Participation in panel discussion by Leigh S. Ratiner

at the Third Annual Wolfgang Friedmann Series in International Law, Colum-

bia University, New York, N.Y., November 14, 1974.
"The Science, Engineering, Economics and Politics of Ocean Hard Mineral

Development." Speech by Leigh S. Ratiner, at the 4th Annual Sea Grant

Lecture and Symposium, MIT Sea Grant Program, Cambridge, Mass., Octo-

ber 16, 1975.
Speech on Ocean Mining given by Leigh S. Ratiner before the American Mining

Congress, San Francisco, Calif., October 1, 1975.
Remarks of Thomas S. Kleppe, Scretary of the Interior, before the American

Oceanic Organization, Washington, D.C., February 27, 1976.

Some of the studies listed in this document bear a security classification.
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ATTACHMENT A

FREQUENCY OF REGULARLY ISSUED BUREAU OF MINES COMMODITY REPORTS

(W=WEEKLY, M= MONTHLY, Q=QUARTERLY, A=ANNUALLY)

Mineral industry surveys:
Abrasive materials (A).
Aluminum (M,A).
Antimony (Q,A).
Asbestos (A).
Barite (A).
Bauxite (Q).
Beryllium (A).
Bismuth ( Q,A) .
Boron (A).
Bromine (A).
Cadmium (Q,A)
Calcium-magnesium chloride (A).
Carbon Black (Q,A).
Cement (M,A).
Cesium and Rubidium (A).
Chromium (M,A ) .
Clays (A).
Coal, bituminous (W,A).
Coal, bituminous (distribution (Q).
Coal, Anthracite (W,A).
Coal, Anthracite distribution (A).
Cobalt (M,A).
Cobalt refiners (Q).
Coke and coal chemicals (M,A).
Coke distribution (A).
Coke producers (A).
Columbium and tantalum (A).
Copper industry (M,A).
Copper production (M).
Copper sulfate (Q).
Diatomite (A).
Feldspar (A).
Ferroalloys (semiannual).
Ferrosilicon (Q,A).
Fluorspar (Q,A).
Gem stones (A).
Gold and silver (M,A).
Graphite (A).
Gypsum (M,A).
Iodine (A).
Iron and steel (A).
Iron and steel scrap (M,A).
Iron ore (M,A) .
Kyanite and related materials (A).
Lead industry (MA).
Lead, primary production (M).
Lime (M,A).
Liquefied petroleum gasses & ethane sales (A).
Lithium (A).
Magnesium, primary (Q,A).
Magnesium and magnesium compounds (A).
Manganese (M,A).
Mercury (Q,A).
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ATTACH MENT A—Continued

FREQUENCY OF REGULARLY ISSUED BUREAU O
F MINES COMMODITY REPORTS—Con.

Other reports:
Commodity data summaries (covers 95 commoditi

es) (A).

International coal trade (M).
International petroleum annual (A).

Minerals and materials (covers 15 commodities
) (M).

Mineral trade notes (M).
Minerals yearbook, vol. I (covers 92 commodities)

 (A).

Minerals yearbook, vol. II (covers 50 states) (A).

Minerals yearbook, vol. III (covers 157 countrie
s) (A).

Mineral facts & problems (covers 89 commodit
ies) (every 5 years).

Mica (A).
Mineral production, world (A).
Minor nonmetals (A).
Molybdenum (M,A).
Natural gas (M,A).
Natural gas liquids (M).
Natural gas processing plants (bi-annually).

Natural gas production, world (A).

Nickel (M,A).
Nitrogen (A).
Peat (A).
Peat producers (A).
Perlite (A).
Petroleum and petroleum products:

Asphalt sales (A).
Aviation turbine fuels (A).
Burner fuel oils (A).
Crude oil production, world (A).
Crude oil and products pipeline mileage (tri-annuall

y ).

Diesel fuel oils (A).
District V petroleum statement (M,A).

Fuel oil and kerosine sales (A).
Fuel oils by sulfur content (M).
Motor gasoline (summer) (A).
Motor gasoline (winter) (A).
Petroleum refineries in U.S. (A).
Petroleum statement, advance release (M).

Petroleum statement ( M,A.) .
Phosphate rock (M,A).
Platinum group metals (Q,A).
Potash (A).
Pumice and volcanic cinder (A).
Rare earth elements and thorium (A).
Renium (A).
Salt (A).
Sand and gravel (A).
Selenium (Q).
Selenium and tellurium (A).
Slag, iron and steel (A) .
Sodium compounds (A).
Stone (A).
Sulfur (M,A).
Talc, soapstone, and pyrophyllite (A).
Tin (M,A).
Titanium (Q,A).
Tungsten ( M,A) .
Uranium (A).
Vanadium (M,A).
Vermiculite (A).
Zinc industry (M,A).
Zinc production (M).
Zinc oxide (M).
Zirconium and hafnium (A).
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Senator HOLLINGS. We will next hear from Ambassador Learson,
with the Law of the Sea Conference, Department of State. Perhaps
he can answer that question.
Ambassador, we welcome you to the committees, Armed Services,

Foreign Relations, and our Commerce Committee here this morning.
We will be glad for you to proceed as you wish.

STATEMENT OF AMBASSADOR T. VINCENT LEARSON, PRESIDENT'S
REPRESENTATIVE, U.N. LAW OF THE SEA CONFERENCE, DE-
PARTMENT OF STATE, ACCOMPANIED BY BERNARD H. OXMAN,
LEGAL DEPARTMENT, AND DEPUTY IN CHARGE OF THE INTER-
AGENCY TASK FORCE, AND DEPUTY CHAIRMAN OF THE NEW
YORK CONFERENCE

Mr. LEARSON. Thank you very much, Mr. Chairman and members
of the committees.
I have with me this morning Mr. Bernard Oxman, of the Legal

Department of the State Department, who is also Deputy in Charge
of the Interagency task Force and also Deputy Chairman of our
recent Conference in New York.
Mr. Chairman, I appreciate this opportunity to present the ad-

ministration's views on interim ocean mining legislation, and par-
ticularly S. 713.
Our views on this subject relate both to the necessity of achieving

an acceptable law of the sea treaty if we are to protect all of our
oceans interests effectively and to the best means for protecting our
deep seabed resource interests.
On the first point, I am sure that it is recognized that the pro-

visions for deep seabed mining in the law of the sea treaty deal with
one of several important U.S. interests to be protected in the treaty,
including national security, navigation, fishing and petroleum inter-
ests, protection of the environment, promotion of scientific research,
and the establishment of a rational legal system for use of the oceans
to reduce conflict among nations.
A broadly accepted treaty can be obtained only if it covers all of

the major questions being negotiated in the Law of the Sea Confer-
ence in one package. Different nations have varying degrees of con-
cern with different parts of the negotiations, but one thing is clear:
only a complete package treaty can adequately meet our needs as
well as the needs of others.
Such a package treaty will include all of the major issues under

discussion in the three Conference committees, as well as a system
of compulsory third-party dispute settlement.
On the second point, we do not believe that enactment of ocean

mining legislation at this time would promote the best overall inter-
ests of the United States.
Moreover, we believe that the interests of the United States in

deep seabed resources can best be protected in the context of a timely
and widely supported international treaty.
The international community has made progress toward reaching

agreement on a law of the sea treaty and is preparing within a matter
of 11 weeks to meet again in an attempt to further its efforts.
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While we do not minimize the 
difficulties that still face us, passage 

of

legislation at this time would si
gnal to other countries that we are 

dis-

regarding the new spirit of mod
eration which prevailed at the last 

ses-

sion, and good faith efforts of 
many countries to seek political com

pro-

mises on issues of vital nationa
l importance. The predictable re

action

to such a U.S. position could 
destroy the chances for reaching a

gree-

ment on a new law of the sea any
time in the near future.

We must also bear in mind th
at a few nations that in fact oppo

se

accommodations necessary to produc
e a treaty acceptable to the United

States would use any such actio
n to blame us for the failure of t

he

Conference.
There has been general recogniti

on that the negotiation of the inter-

national regime and machinery to 
administer the exploration and ex-

ploitation of the deep seabed was t
he major obstacle to an early and a

satisfactory conclusion of an overal
l Law of the Sea Convention.

The United States was keenly dis
appointed in the single negotiating

text produced at the 1975 Geneva s
ession. That text did not reflect any

elements for compromise or accomm
odation.

In Geneva in 1975, many delegation
s were reluctant to begin to con-

sider approaches which would lead
 to a basic political accommodation

on deep seabed issues. Intransigence
 on questions involving State access

to seabed resources, the Authority's a
bility to impose price and produc-

tion controls, and the powers and dec
isionmaking procedures of the new

international organization threatened t
o delay agreement indefinitely.

In light of the developments at the New 
York session just concluded,

we believe that most countries genuine
ly seek a deep seabed regime to

which all nations can agree. They also rec
ognize that the time for reach-

ing political compromise on vital issues has
 arrived. Hence, the negoti-

ations on deep seabeds in Committee I are
 now characterized by a more

constructive spirit of moderation.
The new single negotiating text produced

 by the Chairman of Com-

mittee I at the close of the New York sess
ion reflects this new spirit.

We have not yet had the time to analyze tho
roughly the highly detailed

and complex articles and annexes. Therefore
, we are not in a position

to give our assessment of the new single nego
tiating text. However,

major changes in the new single negotiating t
ext can be summarizeal

as follows:
First, the texts set forth a system for exploita

tion of deep seabed

resources that provides for mining by states an
d their nationals pur-

suant to contracts with the Authority. Annex I,
 the "Basic Conditions

of Prospecting, Exploration, and Exploitation,"
 now elaborates in

some detail the procedures to be used in concludi
ng such contracts and

circumscribes the Authority's discretion in granti
ng a contract.

Second, as part of the system of access, there woul
d be mining sites

reserved for exploitation by the Enterprise or deve
loping countries.

The exploitation system insures that mining activitie
s conducted di-

rectly by the Authority, through the Enterprise, will
 be undertaken on

the same conditions as other operations.
Third, the texts do not grant the Authority power t

o impose direct

controls over seabed production levels and prices. An
 alternative ap-

proach in the next text is protecting developing count
ry land-based

producers against possible economic harm from ocean
 mining.

The chief element of this approach is a provision that duri
ng a 20-

year period, beginning in 1980 or at the commencement of se
abed pro-
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duction, whichever comes earlier, seabed nickel production may notexceed the projected cumulative growth segment in the world nickelmarket, which the text provides would in no case be less than 6 percentannually.
This limitation is complemented by Authority powers to participateto the extent of its production in any international commodity arrange-ments established for these minerals and to provide for economic ad-j ustment assistance to developing country producers that are seriouslyharined by ocean mining production.
Fourth, the texts now clarify that the Authority's powers and func-tions concern the administration of deep seabed resources and do notextend to other, nonresource activities in the deep seabed.
Fifth, the text attempts to balance and separate the powers andfunctions of the Assembly and Council of the Authority so as to de-lineate the differing roles each organ will play.
The Assembly is the body with power to prescribe general policies,while the Council prescribes the specific policies to be pursued by theAuthority.
A system for insuring adequate expertise and avoiding hasty andarbitrary decisions in prescribing and applying rules and regulationsis incorporated in the text.
Sixth, the texts contain a large number of general agreed articles in-volving the structure and operational procedures of the new interna-tional organization.
Based on our experience at the recent session and on our initial re-view of the new text, it is clear that there are a number of very im-portant issues on which that text remains unsatisfactory to us. Thesewill be considered at the next session.
First, there was no attempt at the New York session to reach agree-

ment on the vital question of the composition and voting system for
the Council. Therefore, article 27 of the next text is identical to the
Geneva version, which the United States and other industrialized
countries have indicated is unacceptable. One of the most important
U.S. objectives in the negotiation is the creation of a council in which
the true economic interests of member states in deep seabed resources
are equitably represented, and we believe most delegations recognize
the magnitude of our interest in this issue.
Second, several industrialized countries continue to vigorously advo-

cate some form of limitation on any one country's share of overall
ocean mining production. The United States is strongly opposed to
any state-by-state quota or similar provisions which would arbitrarily
restrict our access. The developing countries have largely avoided
taking sides in this dispute among potential ocean mining competitors.
Third, there is no clear consensus on the financing of the Enterprise.

Some countries maintain that it should be financed by mandatory con-tributions from states, parties in order to enable it to commence opera-tions. Other countries propose that the Enterprise be funded by loans
obtained in private capital markets or through the issuance of shares.Fourth, a number of countries, for domestic constitutional reasons,
oppose the provisional application of part I of the Convention before
the period the treaty enters into force on a permanent basis. Many
others appear to support the concept but wish to see provisional ap-
plication applied to the Convention as a whole and not part I alone.
Senator CASE. Would you explain part I?
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Mr. LEARSON. That is the deep seabed, sir.
Senator CASE. I see. Thank you.
Mr. LEARSON. Since the Conference as a whole has not discussed

provisional application, no effective progress in resolving this ques-
tion was made in New York. The authority for provisional entry into
force is included in the SNT with the understanding that this issue
will be considered further, either by Committee I or by Plenary.
I would like to emphasize that the new single negotiating text,

like the Geneva version, is the personal work product of the Chair-
man, and represents his view of the possible direction in which a con-
sensus may be found.

It is our assessment that it does reflect to a large extent the trends
emerging in the Committee's informal debates in New York. Com-
mittee I witnessed important changes in atmosphere. With some im-
portant exceptions, there was a shift from repetition of long-held
ideological positions to serious negotiation, although all delegations
were not prepared for the major changes which occurred.
We believe, however, that a significant proportion of countries,

both developing and industrialized, appreciated the necessity for
movement toward a common ground.
The new single negotiating text is much closer to being a reason-

able basis for negotiation than the former text. The new text now
permits the negotiations to concentrate on the few critical issues and
thus reduces the Committee I negotiations to a manageable size. If
nations indeed have the political will to reach agreement on an inter-
national regime and machinery on the basis of the new text, there is no
real impediment to successful conclusion of the substantive nego-
tiation at the next session.
Mr. Chairman, as the Secretary of State indicated in his recent

address in New York, there is no doubt that the Conference is one of
the most complex and difficult international endeavors undertaken
in history. In this regard the President has underlined the importance
that he attaches to these negotiations by requesting the Secretary to
head personally the U.S. delegation to the next session.
Our past experience in the law of the sea dictates that we exercise

considerable caution in any assessment of the future. However, I feel
I must share with you my own assessment of our chances for success.
We intend to work very hard with other nations to complete the

substantive negotiations at the August—September session. If we are
successful, I would then expect the Drafting Committee of the Con-
ference to do the technical work after that.
In any case, the goal of the Conference is to have a treaty ready

for signature in the first half of next year. I feel at this point that we
have a better than even chance of achieving this scenario and obtain-
ing an acceptable treaty.
I have indicated our opposition to the deep seabed mining legisla-

tion at this time. However, we recognize that the time is now very
close when the United States will have to have a legal system in
place for deep seabed mining. If we are successful in our negotiations
that system would be based upon a provisionally applied law of the
sea treaty. But in any case, we are within the administration laying
the necessary foundation for appropriate action.
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As you know, we have been working for sometime on contingent
interim legislation and the administration will informally consult
with interested Members of Congress on that ongoing work.
At the same time, there are ongoing environmental studies being:

conducted. Moreover, we are beginning the process of public com-
ment on the environmental effect of deep seabed mining. The adminis-
tration expects to be able to publish a proposed outline of an environ-
mental impact statement for public comment. After comments are
received, the administration will move forward with a draft impact
statement.
At the same time, we believe that the substantive law of the sea nego-

tiations which resume a little more than 2 months from now can and
should be completed this summer. I do not believe it is wise to be
overly optimistic or peE,simistic in this regard; the job can be done,
but it will require effort and political will.
Following the summer session, we will make appropriate recom-

mendations with respect to any necessary action by the U.S. Govern-
ment to protect our deep seabed objectives.
Mr. Chairman, the road has been long and we are not yet at the

end. Hopefully, we can work together toward our common goal of
achieving a rational regime for deep ocean mining and a new order
for the oceans.
We recognize the concern of many Members of the Congress regard-

inc, the need to proceed with deep seabed mining.
'As Secretary Kissinger stated on April 8:
Our country cannot delay in its efforts to develop an assured supply of critical

resources through our deep seabed mining projects. We strongly prefer an inter-
national agreement to provide a stable legal environment before such develop-
ment begins—one that ensures that all resources are managed for the good of
the global community and that all can participate. But if agreement is not
reached this year, it will be increasingly difficult to resist pressure to proceed
unilaterally.

Thank you, Mr. Chairman
Senator HOLLINGS. Thank you. Senator Sparkman?
Senator SPARKMAN. I have no questions. I have particularly

enjoyed this presentation. I think it was very good. I did not get to
hear much of the others.
Senator HOLLINGS. Senator Case.
Senator CASE. Thank you, Mr. Chairman. I want to express my

appreciation, which I am sure everyone shares, of the special job the
Ambassador at Large has done in this matter, and the fact that he
has made himself available for this very important service. It adds
a lot to our confidence in the possibility of success.
And I mean that very sincerely.
I would like to throw out a general question. Has consideration

ever been given to the possibility of using our accessibility to these
mineral resources as a counter in the struggle against countries who
want to exercise complete control and in effect monopoly power on
resources of a similar nature within their own sovereign territory?
To be more blunt about it, why shouldn't we use the technology we

have as a resource in dealing with countries who want to hold us
up—and this seems to be more and more the trend—for their own
purposes and make as much as they can out of their own resources,

73-825-76 6
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and use them to affect our foreign policy with respect to Israel, for

example.
I wonder whether this isn't an altogether inappropriate considera-

tion and whether it has been given much thought?
I don't see why this technology of ours, which is a peculiarly

American resource, shouldn't be used in a very important way in

dealing with countries who use their accidental monopoly of certain

resources for purposes which I think have been carried to an extreme?

Why, for instance, in this law of the sea treaty, couldn't we have

a provision that no country has the right to say you can't have access

to my copper, for instance? As a sanction for that, give the countries

that have the right and ability to get resources out of the sea the

right to go ahead and do it.
Why couldn't the table be turned in that respect and why shouldn't

it?
Mr. LEARSON. Senator Case, first let me thank you for your com-

ments 
Senator CASE. I mean it very much.
Mr. LEARSON. If any progress was made, I would say the tribute

should go to the dedicated team we have. It is a good team, and 
I

think they did a very good job.
Now with regard to the second question, or with regard to th

e

question 
Senator CASE. There is no question about the first one.

Mr. LEARSON. Thank you.
What we have here is a strong belief by the majority that the deep.

seabeds are a common heritage of mankind. This is deepl
y en-

grained 
Senator Senator CASE. But why can't you have a wider and more gran

d

view that all resources anywhere belong to all mankind?

Mr. LEARSON. Behind that, I believe, is the fundamental that w
hat

you have in your territory is yours, and you control that.

That is fundamental, I think, even with the United States.

But the deep seabeds, the concept is they are the common heritag
e

of mankind.
But the new treaty that we are working on, the way it came ou

t at

the last session, we •have access to the deep seabed, equal wit
h the

Enterprise, and as a result we can mine, we will be able to mine w
hen

we finally finish our work, and the results will be, I think, very ef
fec-

tive to meet our resource requirements.
In fact, it will be very effective in meeting our balance of p

ay-

ments problems.
I hope I am answering your question, sir. But the fundamen

tal

in their mind is the common heritage of mankind, which 
we are

meeting in the sense that we agree to develop a parallel system wh
ere

both nation states and they can mind.
Senator CASE. I know my question was not fairly directed to you,

really, because it goes beyond the scope of your charter and y
our

commission and you came in not at the beginning, but when th
e

policies had been largely set and directions established.

But the more I ponder this question, the more I think that it

doesn't make too much sense for us to accept sovereignty over lan
d

and not over oceans, to permit nations to hold up other count
ries
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because of their accidental possession of certain resources and to
hamper our ability, assuming we are the people being held up, and
we usually are, to make up for that by using our technology to get
at the resources in the ocean. Why should we consider only the de-
veloping countries' desire to protect their own resources and to pro-
tect their own markets and pricing structure rights.
If they have the right to do that, why haven't we the right to say

you can't withhold unreasonably these resources from us or from the
world, or if you do, we will go somewhere else to get them?
I don't think there is anything morally wrong about this. It just

isn't the way we have been thinking about it, and we are accustomed
to accepting that things are only going to be looked at from other
peoples' view.
Other people have been exploited; therefore, they have to have

the price fixed, all kinds of commodity agreements, and be able to
cut down the mining anybody does in the ocean if that is going to
lower the price of their copper, for example.
Why can't we have the shoe on the other foot as well? I don't

mean to be unfair about these developing countries, but I do think
we have accepted rather too easily a position of impotence in respect
to their assumed right to cut off the rest of the world if they can't get
exactly what they want, either for price or for other policy reasons.
Mr. LEARSON. Senator, as soon as we have access to the deep sea-

beds, and that is what we will ultimately have, I am sure, we in truth
break any monopoly that exists in land-based production.

Senator CASE. That of course depends on what machinery is set
up. That is why this machinery is so terribly important, and why all
of us are so skeptical that anything under the control of the majority
of the 150 nations of the United Nations will not be very useful for
this purpose.
Thank you, Mr. Chairman.
Senator HOLLINGS. Senator Pell.
Senator PELL. Thank you, Mr. Chairman.
S. 713 defines the deep seabed as "that area lying beyond the Con-

tinental Shelf of any nation."
As you know, under the outmoded 1958 convention, you have the

rubber definition of the Continental Shelf as extending to a depth of
200 meters or, beyond that limit, "to where the suprajacent waters
admits of the exploitation of the natural resources of the said areas."
Obviously, there is a contradiction here between the definition of

what constitutes the deep seabed.
What is your view in this regard and how can the contradiction

be resolved?
Mr. LEARSON. Well, the Continental Shelf is part of the convention

and the definition of it is part of the convention.
The deep seabeds are that beyond the Continental Shelf or the

continental margin to be established by the treaty. The minerals we
are talking about are largely in the deep seabeds, and not on the
Continental Shelf.
Senator PELL. But under the Truman definition the Continental

Shelf is as far out as you can exploit, and eventually if we can ex-
ploit the deep seabeds, that would meet the definitional requirements
of the Continental Shelf convention.
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Mr. LEARSON. Mr. Oxman is an export on the Continental Shelf,

so go ahead.
Mr. OXMAN. There is a problem as to precisely the area to which

S. 713 would apply in light of the provisions of the existing Continental
Shelf Convention.
However, I think what Ambassador Learson was indicating is that

the important concentration of manganese nodules tends to be located
in areas that would be far beyond the potential reasonable Continental
Shelf interpretations of coastal nations.
Senator PELL. Excuse me. The definition is "where the superadjacent

waters admit of the exploitation of the natural resources of the said
areas."
It doesn't say anything about a reasonable interpretation. There is

a conflict between those definitions.
Which definition do we use if this legislation is enacted?
Mr. OXMAN. People have given different interpretations of the Con-

tinental Shelf Convention. But one that has not seriously been prof-
fered is that this exploitability criterion would carry you out to the
middle of the ocean.
About as far as people have tended to carry it is to the edge of the

continental rise.
Now the other point where this will give rise to difficulty is of course

there are areas properly regarded geologically as deep seabeds that are
within 200 miles of the coast and would not be regarded as continental
margin. And there would be an ambiguity in that respect as well.
Senator PELL. Then what I think you are saying, but I would like to

have you say it a little more explicitly, is that we should throw out the
window the exploitation definition, the rubber definition, and abide by
the geographic definition. Is that correct?
Mr. OXMAN. Well, I don't think—the criterion is not only areas

which can be exploited, but that are adjacent to the coast. The Inter-
national Court of Justice has put a gloss on this and has spoken in
terms of natural prolongation of the land territory of the coastal state.
The effect of this bill would be to discard a possible literal interpre-

tation of the Continental Shelf Convention, that it would carry coastal
state jurisdiction all the way out to the middle of the ocean; that is
true.

Senator PELL. I am delighted to hear that.
The provisions of S. 713 would remain in effect until a law of the

sea treaty is ratified and becomes binding on the United States.
As you know, it will be some years before the ratification process can

take place.
Would that in your view prevent the provisional application of the

law of the sea treaty on signing?
Mr. LEARSON. No, sir. First, the Conference would have to provide

for this in the treaty.
Second, legislation would be necessary, domestically to implement

this.
Senator PELL. So in other words, the law of the sea treaty could

become effective on the United States, as soon as it was signed?
Mr. LEARSON. Yes, or prior to its signing.
Senator PELL. I would like to ask you the same question I asked

Secretary Kleppe, but perhaps you see it from a different viewpoint/
from the diplomatic viewpoint.
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Why did the administration have such a strong view about the
200-mile fisheries limit, when the fish were disappearing before our
eyes. They opposed the bill vigorously, whereas the administration
apparently will be supportive of this mining legislation, if agreement
is not reached within 3 months?
What is the reason for the difference in view?
Mr. LEARSON. Well, addressing ourselves to the mining bill, 

sir, 
the

administration position is that after this next session, which we 'lope
will be the final session, we would then make recommendations on
action that is necessary.
That action may very well-be application of the treaty. It may be

enactment of enabling legislation behind the treaty. We just don't
know at the present time. So that is our position.
Our position at the moment is this bill should not go forward, and

that at the end of the summer session we should make a recommenda-
tion.
In the meantime, do the things that I outline in my statement.
Senator PELL. But if, as is. conceivably the case, there is no agree-

ment at the next meeting, then my understanding of the administra-
tion's position is they support the passage of S. 713?
Mr. LEARSON. No sir. That is not my understanding.
Senator PELL. Maybe I misheard Secretary Kleppe. I thought he

said he would be supportive of it.
Mr. LEARSON. Yes, sir, I think Secretary Richardson and myself are

saying the same thing; namely, we will make recommendations to the
Congress.
And that is what Secretary Kleppe said in his statement. I think as

he spoke to you he became more enthusiastic.
Senator PELL. No further questions, Mr. Chairman.
Senator HOLLINGS. Senator Leahy.
Senator LEAHY. Thank you, Mr. Chairman. Mr. Ambassador, when

we enacted the 200-mile fishing legislation in the Congress, how did
that affect the Law of the Sea Conference?
Mr. LEARSON. Prior to going to the Conference I was asked my

position on the bill, and I said that passage of the 200-mile bill would
not be mortal to the Conference work. I said it would cause us problems,
but the degree of problems would be very subjective and one couldn't
really spell it out.
At the Conference it is again hard to evalaute the effect of the

200-mile bill after it was passed and the President signed it. We did
have difficulty in regard to the legal status of the economic zone; to
charge that to the 200-mile bill 100 percent would probably be an
overstatement. But it certainly had an effect in our negotiations in that
area, where we did not get all that we must get before we complete our
work.
The 200-mile bill effect on some coastal states who already were ter-

ritorialists, it meant nothing to them, so to speak. We had joined, in a
sense, their lead. But the concept here on the mining bill would be
much different.
Senator LEAHY. It would be much different?
Mr. LEARSON. The passage of a mining bill at this point would ac-

tually be viewed as the United States rejecting further negotiations.
Senator LEAHY. Yet the 200-mile fishing bill did not have the same

effect?
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Mr. LEARSON. No, sir. It had a negative effect. For me to measure it
and tell you how much is a subjective thing.
But I did mention the effect I believe it in our work on the legal

concept of the economic zone. The 200-mile bill, sir, was really con-
sistent with the treaty.

Senator LEAHY. If you had S. 713, if Congress now added S. 713,
you feel that would have a seriously detrimental effect on the
negotiations?
Mr. LEARSON. Very serious. I have no question in my mind on that.
Senator LEAHY. So you really see no advantage to the United States

in passing S. 713?
Mr. LEARSON. At the present moment, I think it would be very dis-

ruptive and could well lead to a collapse of true negotiation when we
get into, a dispute about legality et cetera.

Senator LEAHY. Do you see national security interests at stake in
this whole question?
Mr. LEARSON. With passage of the bill at this time, yes, sir.
Senator LEAHY. Do you want to elaborate on that?
Mr.,LEARsoN. The treaty, as you know, Senator, has very important

national security implications. And those should not be risked at this
point in time with legislation on a mining bill.
Success is going to be achieved only through a total package of the

total treaty—that is, mining, navigation, 'fishing, all of the scientific
research, all of the items concerned—and that is the only way we will
come out, with the treaty. It must be a complete package.

Senator LEAHY. In the negotiation of the treaty in your delegation,
do you also address the military aspects of such questions?
There are military aspects connected with even the deep seabed

mining question.
Mr. LEARSON. Yes; there are sir, and that is one of the good points

I mentioned, the activities of the Authority are limited to the resources
only.,.;
Senator LEAHY. I have nothing further, Mr. Chairman. I appreciate

the Ambassador's testimony very much. I think it will be helpful to
our committee.
MT. LEARSON. Thank you, sir.
Senator HOLLINGS. It surely will be.
Mr. Ambassador, with respect to the constructive spirit of modera-

tion, I know you were referring to the countries, but I just wondered
about American industry under this -proposal here. When you begin
to restrict or reserve rights and restrict access, and limit the amount
of minerals and nodules to be gathered, under the treaty, is it possible
to limit the industry economically?
Do you preclude the industry economically from going out there?

Has our American industry got that spirit of moderation you talk
about? Do they favor this?
Mr. LEARSON. Senator, industry are members of our delegation, and

they work with us very closely in negotiation or development of our
negotiations, as they proceed. I cannot speak for them per se, but they
are in agreement with our work, and their objective, as I understand it,
is to have a secure system a system under international law that will
protect their investment. And this to them is the best solution to their
problem as I understand it.
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Senator HOLLINGS. So they favor your position before the committee
this morning?
Mr. LEARSON. They favor our approach at the LOS negotiations, sir.

I cannot speak to their position on this bill per se, no; I cannot.
Senator HOLLINGS. Well, you talk of the common heritage in these

manganese nodules. I know my Interior friends look on it as mining. I
have gathered, not mined, crabs. You pick up these nodules from the
ocean floor; you gather them. I just wondered really if we had used
this common heritage for the fish in the deep ocean, whether we would
have in the case of tuna the limits you put on these things, the accessi-
bility and everything else?
I am beginning to see now that by the time we really get all of the

protection that you indicate, the stability that the industry is interested
in obtaining, maybe or perhaps at the conclusion of all of that, eco-
nomically it would be prohibitive for them to go out and actually get
into this venture. It just wouldn't be, for the risks taken and everything
involved, economically advantageous.
Does that question arise in your negotiations? Deep Sea Ventures,

Lockheed, all of these, do they all favor these restrictions and every-
thin°. else?
Mr. LEARSON. Senator, I believe that we can, if we cannot come in

with provisions in the treaty pertaining to mining which is close to
what the mining industry itself wants, we will not recommend the
treaty.

Senator HOLLINGS. You are an outstanding businessman; we know
of your great experience and leadership in that 'field. Is this good for
business,when you finally get the treaty?
Mr. LEARSON. I believe it will be good for the mining industry to

give them a secure base. This is risk capital venture of a high order.
And there is technological risk as well. What they want is a secure
financial foundation on which to risk this money. And I believe that an
international treaty of the type we are speaking of gives them that
assurance.
Senator HOLLINGS. I know about how the military is satisfied with

part 2, but let me ask your counsel a question that I asked Secretary
Kleppe.
Under this particular bill now before the committee, what is the

commitment of the U.S Navy? He said the State Department could
tell us that.
Mr OXMAN. I am not sure I could answer that right now. I am not

sure that there is a specific commitment. I think that, as Mr. Ratiner
himself indicated, the question would have to be reviewed as a matter
of policy and as a matter of law. It would involve, of course, discus-
sions with the Defense Department itself regarding other commitments.
I don't think that I could give any more precise answer, sir.
Senator HOLLINGS What would be State's position—let's assume that

we just don't firm this up by fall, by August or September, and it
breaks apart 

again, 
and the administration comes in, as Secretary

Kleppe indicated, asking for a bill.
I am just trying to jet a feel, what would be the commitment then

of the DOD with respect to sending our own companies out to start
mining these nodules?
Mr. OXMAN. I am afraid, sir 
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Senator HOLLINGS. You still wouldn't have any idea?
Mr. OXMAN. I am afraid I can't speak for the DOD on that. I would

note with respect to an earlier question posed, that there is a reverse
side to this question as well. Mr. Ratiner addressed the question of the
Interior Department interfering with activities of the DOD, and he
said he felt that wouldn't occur.
I would note that under the bill we would recognize mining licenses

of reciprocated states and I equally could not speak for whether the
mining ministries of the reciprocating states would follow similar
policies.
Mr. LEARSON. Senator, I think the fact that you pose the question

proves the necessity for the international convention.
Senator HOLLINGS. Very good, sir, we appreciate very much your

appearance here today.
The committees will be in recess until Wednesday.
( Thereupon, at 12:25 a.m. the hearing was recessed, to reconvene on

Wednesday, May 19, 1976.)
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U.S. SENATE,
COMM11 LEE ON COMMERCE,

COMMITTEE ON FOREIGN RELATIONS,
COMMITTEE ON ARMED 

SERVICES,ashington,D.0 D.C.
The committees met jointly at 10 a.m. pursuant to notice, in room

5110, Dirksen Senate Office Building, Hon. Claiborne Pell presiding.

OPENING STATEMENT BY SENATOR LEAHY

Senator LEAHY [presiding]. We call this meeting to order. This is a
meeting of the Senate Committee on Commerce, Senate Committee on
Foreign Relations, and Senate Committee on Armed Services, to re-
view S. 713, the Deep Seabed Hard Minerals Act.
I am Patrick Leahy, a member of the Senate Committee on Armed

Services. We do have an interest in this and I just want to say start-
ing off that the legislation before us today touches upon a wide variety
of interests, as evidenced by the diversity of the groups represented
here this morning.
As a member of the Armed Services Committee, I am particularly

concerned about the relation between S. 713, the proposed Deep Seabed
Hard Minerals Act, and U.S. national security interests.

Several questions were raised at the hearing on Monday about na-
tional security and military interests. The DOD has agreed to respond
to those questions for the record, and I would suggest that if other
members of the committees involved have questions for the DOD that
they submit them for the record. I ask unanimous consent that my
questions to the DOD be submitted for the record.
I am very pleased to welcome Congressman Paul McCloskey, from

California. Congressman McCloskey has given this whole matter a
great deal of attention. He has to be back on the House side in a short
time, and the committees are honored to have him here.

STATEMENT OF HON. PAUL N. MeCLOSKEY, JR., U.S.
REPRESENTATIVE FROM CALIFORNIA

Mr. MCCLOSKEY. Thank you, Mr. Chairman. I was privileged, as
one of the House delegates to the New York session of the U.N. Law
of the Sea Conference, to spend the better part of 8 weeks observing
our delegation in action in New York. As a result of these observations
I would like to report to the committees that despite divisions of opin-
ion as to what was in the best interests of the United States I think

(85)
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the delegation under the leadership of Ambassador Learson did a su-
perb job in moving measurably toward an ultimate law of the sea
treaty if one can be obtained.

It is my best judgment that there is perhaps a 50-50 chance that a
comprehensive treaty can be negotiated, not necessarily at the summer
session between August 2 and September 17, but possibly at a fifth
session shortly after the beginning of 1977.
I think it will take that long. I don't think congressional anticipa-

tion or impatience can affect the reality of the situation. These nego-
tiations, participated in by over 150 nations under rules which some-
times indicate acquiesence on the part of a nation if it doesn't speak
out on one of the 400-some articles of the proposed treaty, are slow.
We in the Congress should be the first to understand the reality of the
situation. Our own experience with deliberations on something as com-
prehensive as this should tell us that it will take time and patience to
achieve a comprehensive treaty.
I would like to summarize the difficulties that came out of the New

York session when it concluded on May 7. As I could observe the nego-
tiations there are basically eight points that are not yet determined.
Against those eight points is the fact that the Single Necrotiatinc,

Text now covers perhaps 95 percent of the technical details that the
treaty must contain, and it leaves the eight points in disagreement or
in dispute clearly defined so that real decisions can be made in the
capitals of the nations involved, hopefully before the next session
convenes in August.
The eight points that I perceived were these: First, the voting make-

up and the membership of the Council which is to govern the deep
seabed decisions.
If it is viewed that the makeup of that Council must properly reflect

the interests of consumers and producers of the deep seabed minerals.
It is clear that a very major negotiation is going to have to take place
where the land-based producers and the consumers agree on the voting
powers in the Council.
And here, as I could detect, there was no real agreement at the New

York session or indeed even an attempt to reach an agreement as to
how the makeup of that Council should ultimately be set.
There is a real resistance on the part of the developing nations to

anything but a one nation-one vote procedure.
Clearly the United States would be badly jeopardized in its tech-

nological advancement and its utilization of the abilities of our min-
ing companies if we accepted a one vote-one nation procedure.
•The second issue is the question of the provisional application of

the treaty itself. There seems to be no chance that the treaty can come
into existence for some years. It is clear and I think necessary in the
best interests of the United States that we continue the capital invest-
ment in deep sea mining in that period. Therefore, we are going to
have to negotiate for provisional application of the treaty, because I
am relatively certain that the House of Representatives in which I sit
is not going to defer deep seabed mining legislation until ratification.
So consequently, if we can write legislation which is consistent with

provisional application of the treaty this year, it should be helpful
to the negotiations.
The third issue arose partly perhaps because of the passage of our own

200-mile limit. Although I am one who voted against that legislation,
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feeling that it might inhibit the negotiations, I would like to 6onfess
I was wrong.
I think the congressional action in the 200-mile zone did cause a

certain feeling of urgency on the part of certain other nations, and did
expedite the process in the negotiations themselves. But it raised the
question as to what will be the rights of the various coastal nations
in the 200-mile zone. That question, whether or not the economic zone
will be territorial in some respects, whether it will be subject to dispute
settlements in some respects, and just what will be the rights of .free
navigation within the 200-mile zone, is by no means determined.
The next issue was raised by the landlocked and geographically dis-

advantaged states. It is an issue in which I am not sure the• United
States can play a material part in its resolution. The requirement, or
the request, that some 55 geographically disadvantaged or landlocked
nations participate not only in the fishery resources within the 200-
mile zone, but also in the mineral resources beyond the 200-mile zone
on the Continental Shelf is an issue in which there was no agreement.
The next issue was the question of profit sharing from the deep sea-

bed. While that was not resolved nor discussed as far as I could tell,
it seems to me that the major question of what can be the distribution
of profits among the developing nations in this treaty will require hard
negotiation which, as far as I could tell, has not yet commenced.
The next issue is the financing of the international deep sea mining

enterprise itself. Obviously it will require financing before the first
returns come in from deep seabed mining and the nature of the
mechanism to accomplish this remains for resolution.
In addition the matter of scientific research in the economic zone,

whether it will be by consent or upon notice and how the data will be
shared is by no means resolved.
The eighth issue has been raised by some of the industrialized

nations. They propose a quota on that portion of the deep seabed which
will be allocated to any single nation. This quota system, raised pri-
marily by the Soviets and French, is indeed a thorny problem. Al-
though we are willing to give up and share our technology with the
developing world, and have reached that decision at all levels of gov-
ernment and in all divisions of the cabinet, it is quite another thing to
agree in advance that we will accept an additional limited share with
the Soviets, the French, and other developed nations of that portion
of the seabed which the developed countries are permitted under the
treaty to develop.
Senator PERCY. Mr. Chairman, with the indulgence of my colleague,

would you yield for a comment? I just came in the room to welcome
my distinguished colleague from the House, with whom I had the
great pleasure of travelling to the People's Republic of China last year,
and to thank him for coming to testify on this important matter.

Also, Mr. Chairman, I would like to mention that Robert Vastine,
our next witness, was formerly minority counsel to the Senate Govern-
ment Operations Committee, working with me.
Senator McGovern and I are conducting hearings in the Mideast

Subcommittee right now, so I will have to leave, but I will read the
testimony.

Senator LEAHY. We appreciate having you come over, Senator.
Mr. MCCLOSKEY. Before the Senator leaves I hope the Senator's

warm friendly relationship with the Peoples Republic of China can
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help in backing them off their contention that they should have a

200-mile territorial sea.
Mr. Chairman, in light of these eight disagreements, I feel impelled

to state my conclusion and best judgment that there is no better than

a 50-50 chance of achieving a treaty within the next 12 months.
I went to New York with some skepticism that the five major cabi-

net officers involved could agree both on strategy and tactics and a
method of procedure that would achieve an optimum result, but I
came back with the conviction that the executive branch of Govern-
ment has worked in concert toward a common (road, and that the U.S.
deleaation performed superbly in their efforts to achieve a treaty.
However, there is one area where I think the Congress could back up

the administration in the effort to achieve a successful treaty. I think
that it is our responsibility to continue oversight to emphasize the
importance of the negotiating and to make sure that the focus within
the executive branch itself, and particularly the National Security
Council is on law of the sea issues which will in turn enable the dele-
gation in New York to make rapid and informed decisions on day-to-
day negotiating problems.
It is difficult to get five major cabinet departments and the White

House together on any point. It is understandable that the positions
of the various departments are strongly held, and are of historical
significance.
But I think that the staff of the National Security Council and the

State Department, that provides the back-up for the delegation in
New York could very well be increased in the period between now and
August 2. I think they ought to consider this a priority matter, and
that they ought to beef up both the capacity and the number of the
National Security staff that now must respond and prepare for the
crucial session in New York that is commencing August 2.
Much of the success of the New York session just concluded was

due to the intersessional agreements and discussions that preceded the
New York session. I think that any success we can hope for that may
come out of the August and September sessions will rest on the degree
of effort and the competence of the effort and the number of people
who can be put to work on this project between now and August 2.
The executive branch has not always seemed to consider this matter

of the priority that I think it should have and I think it would help if
both the House and the Senate made it Clear to the executive branch
that we will maintain a continuing oversight, and that they should
have the staff necessary to prepare for this session in New York.
Thank you, Mr. Chairman.
Senator LEAHY. Thank you very much, Congressman. I was inter-

ested in your view that the enactment of the 200-mile fishery zone
legislation gave a sense of urgency to the law of the sea negotiations.
But if we had domestic legislation on these deep seabeds, or just

the fact that we are talking about it, what effect, generally, does that
have on the law of the sea negotiations?
Mr. MCCLOSKEY. I probaly have spoken with between 20 and 30

members of the developing world, who were unanimous in their ex-
pression to me that the enactment of deep seabed legislation by the
U.S. Congress would destroy any hope of resolving the treaty.
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It is my best judgment, however, that we should carefully consider
appropriate legislation and that the consideration of that legislation
by the committees of the House and Senate will have a salutary effect
in stimulating the delegations with whom we will be negotiating. If
reasonable progress is not made in the summer session, the United
States will be required to pass legislation to expedite the development
of deep seabed mining technology.
I am going to be working in the next several weeks on an alternative

deep sea mining bill to that which has been reported out of the House
Oceanographic Committee. That bill was drafted by excellent legis-
lative draftsmen, but I think if that were passed by the House or
Senate today, it could hurt our ability to achieve this treaty.
We are within a few months of knowing whether the treaty stands or

falls. "We are close enough to agreement to defer the enactment of that
legislation for perhaps the 10 months to a year that will tell us whether
or not we have a treaty.
Senator LEAHY. Would you say the other delegations watch very

closely what we are doing here in Congress.
Mr. MCCLOSKEY. They seem to know sometimes faster than our own

delegation what is happening in the Congress.
Senator LEAHY. You also tell us there is only a 50-50 chance of a

treaty in 12 months, within the next 12 months in this area?
Mr. MCCLOSKEY. Yes. I think the disagreements that I have out-

lined are so fundamental and the pride of the individual nations in-
volved is so intense that it will be a great achievement if a treaty can
be negotiated.
I might say, Mr. Chairman, that in the fifth or sixth week of treaty

negotiations and again just before the negotiations concluded, I, and
I think much of the U.S. delegation, were almost in despair that the
treaty negotiations might break down completely.
But faced with the possibility of the breakdown of negotiations the

individuals who had been involved so long from so many countries,
seemingly realized that the entire effort could come to naught, and
came together with the concessions and the compromises indicating
that most nations truly would like to achieve this treaty.
For that reason I have the hope that these remaining questions, as

difficult and troublesome as they are, can be resolved. f don't know if
I can stress enough the working hours and the effort put in by the
U.S. delegation and the other delegations in New York. It was by
no means an 8-hour day or a 5-day week. They were working 6 days
a week and on occasion the key articles would be drafted on Sunday to
be presented and discussed on the following day.
I came away with great admiration for the efforts both of the indi-

viduals and of the team involved, and I think that their efforts were
fairly representative of those of delegations of the other countries that
participated.
Senator LEAHY. The United States has proposed exploitation of the

deep seabed based on the rate of growth and demand for nickel. Has
this affected the prospects of the law of the sea agreement on the deep
seabed?
Mr. MCCLOSKEY. I think that an interim production control was

crucial to the acceptance of the treaty by the land-based producers of
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copper. Peru, Chile, Zambia, Zaire, and the Philippines, are the na-
tions in the developing world who are land-based producers of copper
and it ,seemed to me this was of crucial importance to them in con-
tinuing .with the agreement to negotiate a treaty.

Senator LEAHY. If there is further success in the fall session, if
things seem to be moving along, but there is no treaty, would you then
recommend we do actually pass domestic legislation?
Mr. MCCLOSKEY. If the eight questions that I indicated are not far

closer to resolution by the end of the September session, Mr. Chair-
man, I would think that we would have to proceed with appropriate
legislation.
To what degree those eight questions are resolved, and what remains

for resolution at the end of the September 17 period, I really can't
comment on at this time. But I think the crucial question is the status
of the negotiations by September 17.
Let me add to that this one point. The eighth point I raised, the

quota question, is primarily an issue between us and the Soviet Union.
With the exception of the deep seabed mining, where we appear to be
superior to the Soviets in technology and readiness to proceed with
mining, the Soviets and the United States have almost identical ob-
jectives in this treaty. Therefore the quota question will require agree-
ment at the highest level of government, between our President and
the Soviet Prime Minister. In spite of this, one of the reasons I remain
encouraged in the hope for resolution is the statement by the President
and the 'Secretary of State that the Secretary of State will personally
participate in these negotiations and lead the delegation in an honor-
ary manner in New York in August.
Senator LEAHY. Thank you. I will now yield to Senator Pell, who

has joined us and is chairing these hearings today.
Senator PELL [presiding]. I thank my colleague from Vermont very

much indeed. I apologize to the witnesses, but I was in the dentist's
chair 

Senator LEAHY. I am sure you would rather have been here.
Senator PELL. I thank you for your testimony, Congressman Mc-

Closkey. We have worked together and talked together on this subject.
I know you have an appointment at 10:30 so I thank you very much
for being with us and hope your interest continues.
Congressman McCloskey was the one Member of Congress who

really dug in there day after day at the last session of the Law of the
Sea Conference, and I appreciate it.
Mr. MCCLOSKEY. Mr. Chairman, I would like to say that when the

chairman visited the delegation in New York they were at a very
crucial part of the proceedings. It was a time when the press and
public generally were being led to believe that no progress was being
made, I thought the chairman's words of support and encouragement
to the delegation at that time lifted their spirits materially at the time
when they badly needed it.
Senator PELL. Thank you very much.
I also have a short statement to make now. Speaking as someone who

has been deeply involved in ocean issues for many years, I have grave
concerns about this proposed Deep Seabed Hard Minerals Act, par-
ticularly as it relates to the law of the sea negotiations. I believe that
passage of S. 713 could wreck the Conference. This bill comes at a
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particularly bad time, as a new spirit of accommodation seems to be
pervading the conference and Secretary Kissinger has made impor-
tant new proposals, particularly in the area of deep seabed mining,
which do improve the prospects for achieving a treaty within a rea-
sonable period of time.
I trust today's witnesses will share with the committees their views

on progress of the law of the sea negotiations and how that relates
to the advisability of passing S. 713.
I would like particularly the industry representatives' comments

on the revenue-sharing aspects of Secretary Kissinger's proposal, and
the real need for the investment guarantee provisions contained in S.
713.
In this regard, I am disturbed by the fact that American mining

companies would be eligible to claim compensation from the Treasury,
not only for expenses incurred up to the time the international regime
is created, but for the full estimated monetary value of unrestricted
access to hard mineral resources estimated to be contained within the
block that would be covered by the license.
I find it hard to believe that Congress and the American people

would wish to stand aside and permit that kind of a raid on the
Treasury.
Our witnesses will be divided into three groups, first the Treasury

Department and then the industry group and then the scholarly group.
The first witness then will be Mr. J. Robert Vastine

' 
Deputy As-

sistant Secretary for Trade and Raw Materials, Department of the
Treasury.

STATEMENT OF J. ROBERT VASTINE, DEPUTY ASSISTANT SECRE-
TARY FOR TRADE AND RAW MATERIALS, DEPARTMENT OF THE
TREASURY

Mr. VASTINE. Thank you very much.
The Treasury Department welcomes this opportunity to discuss

with you S. 713, the Deep Seabed Hard Minerals Act and its relation
to the law of the sea negotiations.
The Deep Seabed Hard Minerals Act seeks to encourage the de-

velopment of the hard mineral resources of the deep seabed, pending
adoption of an international seabed regime pursuant to treaty.
Before such legislative proposals are acted on, we believe their im-

pact on the following factors must be carefully weighed: (1) the law
of the sea negotiations, (2) the precedent that this legislation could
create for treatment of investment in other sectors of the economy,
(3) and the financial obligations it would create for the Federal Gov-
ernment if present negotiations fail.
The bill contains five major provisions:
(1) A system for licensing eligible firms that intend to develop

mineral resources in the deep seabed;
(2) A system of rules and regulations governing eligibility and

operations in the seabed and licensing procedures;
(3) Minimum annual expenditures by firms engaged in exploration

and development of resources until commercial recovery begins;
(4) U.S. Government guarantees for reduction in value of firms'

investments because of a future international agreement; and
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(5) Insurance against damages to a firm's investment for which it
has no legal remedy.
Treasury is interested in all of these provisions; the first three

would affect access to the seabed and the performance of firms which
are developing the seabed resources, and the last two could affect the
competitive relationship between land-based and seabed minerals and
could involve costly Government funding of guarantee and insurance
programs.
The Department would be directly responsible for maintaining the

Guaranty and Insurance Fund created in section 15. Treasury is also
concerned about the customs and tax provisions contained in the legis-
lation in section 16.

TREASURY CONCERNS

The Department supports the principle that regulations are neces-
sary to insure orderly access to seabed resources by mining firms. These
principles would be embodied in a successfully negotiated LOS treaty.
However, we cannot support S. 713 because it goes far beyond these

principles with its guarantee and insurance program, and because
now is not the time to install a regulatory licensing and potentially
costly guarantee system.
We also believe that the use of investment insurance and guaranty

programs could establish an important policy precedent whereby U.S.
firms expect the U.S. Government itself to protect them from unfore-
seen political and institutional changes that affect their operations.
The time is indeed approaching when some firms will command the

technology to explore and develop seabed mineral resources on a
commercial basis. We understand that these firms are concerned about
the commercial and political risks of such exploitation.

Nonetheless, we believe that these risks can best be addressed through
an appropriate and timely international treaty rather than through
domestic action by individual countries.
And we are determined that no provision of such a treaty will ef-

fectively inhibit development of mineral supplies. Treasury is strong-
ly committed to insuring that new supplies of raw materials come on
stream during future decades to meet market demand and to avoid
disrupting shortages.
The Federal Government has pursued a policy of equitable treat-

ment of mineral industries, except for the special case of energy.
Treasury believes there is no need to change that policy at this time
and give special incentives to a limited segment of the nonfuel minerals
industry.
We depend upon this market to allocate capital resources efficiently.

In some cases, the market mechanism is frustrated from performing its
role. This occurs when threats of expropriation or adverse political
climates in some countries deter investments that would otherwise
be made. We have relied upon general, not selective solutions to this
problem. The Overseas Private Investment Corporation is our basic
Governmentinsurance program against political risks. It operates
virtually worldwide and covers almost all types of investments.
. And Secretary Kissinger recently proposed at UNCTAD IV a new
investment facilitating mechanism, called the International Resources
Bank, which would help reduce political risks of direct foreign invest-
ments in all types of mineral and energy projects.

if
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In the case of investment in seabed mining
' 
we recognize that there

are now substantial commercial and political inhibitions against pri-
vate investment. We believe these inhibitions should be removed, but
that the vehicle for removal should be a law of the sea treaty which
provides a secure economic and political environment to promote in-
vestment which is also consistent with sound environmental practices.
Treasury is strongly committed to obtaining a treaty which does

provide an environment for successful mining operations. If that
treaty is successfully negotiated this year, there will be no need for
many of the provisions in S. 713.
If a treaty is not successfully negotiated, as Congressman McCloskey

has said, by September 17, we can then consider appropriate action to
protect our national interests.

LAW OF THE SEA NEGOTIATIONS

During the last session of law of the sea negotiations I participated
in the interagency discussions ot obtain an acceptable U.S. position on
various deep seabed issues. Some issues are successfully resolved in
the single negotiating text but several issues remain for resolution dur-
ing the intersessional period and at the next session of the Conference
in order to secure our economic interests.

Proposals for legislation now could affect the momentum of the
negotiations, impair the spirit of compromise which we have tried
for such a long period to build, and erode the gains that indeed have
been made for the U.S. national interest in all three committees of the
LOS conference.

Secretary Simon has personally followed the developments in these
negotiations. If at the end of the summer session their results do not
meet U.S. objectives, I can assure you that he will review its policy
and recommend appropriate action to protect these objectives.
Meanwhile the Treasury will continue to monitor the relationship

between the negotiations and the uncertainty which now affects invest-
ments in seabed mining activity.
It is important that the United States pursue policies in the nego-

tiations that preserve our basic commitment to the market as an effi-
cient allocator of resources in minerals development and exploita-
tion.
In the lowg run, provisions that would likely lead to an inefficient

allocation of resources and any provisions that would deter the de-
velopment of seabed resources would benefit no one. They would lead
to unnecessarily high prices for the American consumer and to in-
efficient industrial production, thus retarding economic growth in
both industrial and developing countries.
The administration believes that the United States must, in the

forthcoming negotiations, maintain its determination to resist efforts
to restrict access to the seabed or to impose restrictive controls on
levels of production of its mineral resources.
We are determined to obtain certain key objectives in the seabed

negotiation. In brief, these are:
A voting system, in the council which adequately reflects the eco-

nomic interest of producers and consumers of the deep seabed min-
erals.—In his major address on LOS issues in April, Secretary Kissin-
ger expressed a policy which has been very strongly supported by the

73-825-76 7
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Treasury. He said that the United Sta
tes was dissatisfied with the

previous proposal for the Council votin
g system, and that "voting

machinery must be balanced and equitable
, and must insure that the 

i
relative economic interests of countries with

 activities n the deep sea-

beds be protected, even though these c
ountries may be a numerical

minority."
This, we believe, is now the most importan

t unresolved issue in the

deep seabed negotiations.
Open, unobstructed access to deep ocean r

esources.—A cardinal

tenent of the U.S. position has been to insi
st on nondiscriminatory

guaranteed access, with security of tenure, for
 the United States and

other national firms. In his April speech, 
Secretary Kissinger em-

phasized this point when he said:

What the United States cannot accept is t
hat the right of access to seabed min-

erals be given exclusively to an Int
ernational Authority, or be so severely

restricted as effectively to deny access 
to the firms of any individual nation

including our own.

The Authority should not have any discretio
nary power with re-

spect to the issuance of contracts, nor should it h
ave the power to deny

contracts for political reasons.
Therefore, we are inalterably opposed to attempt

s to impose a sys-

tem which would arbitrarily restrict U.S. access to 
the seabed, or which

would arbitrarily limit the number of sites tha
t firms of any one

signatory can exploit. Such attempts appear to be m
erely an effort by

other industrial countries, as Congressman McCl
oskey indicated, to

constrain the U.S. competitive edge in seabed techno
logy and activity.

There are certain other proposals with which we ar
e deeply con-

cerned:
Price and production controls.—Treasury continues t

o oppose price

and production controls that would effectively inhibi
t development

of supplies of seabed minerals. We intend to give co
ntinuing close

attention to this issue during the remainder of the ne
gotiations.

Revenue sharing with the Authority.—The United State
s can ac-

cept revenue sharing with the International Authority.
 However, we

are opposed to an onerous burden of payments that would im
pede deep

seabed mining activity.
The "E nterprise" .—The United States has agreed to the cre

ation of

an operating arm of the Authority, the Enterprise, which c
an exploit

the deep seabeds under the same conditions that would appl
y to all min-

ing. At .issue is how the Enterprise will be financed, especia
lly dur-

ing the initial period. Mandatory contributions on the part o
f States

parties would be unreasonable burden on the U.S. taxpayer
s.

Throughout the coming months constant congressional con
sulta-

tions are essential. The United States will then be in a better p
osition

to negotiate an acceptable treaty, or if necessary, it will be 
in a

better position to take appropriate action to preserve U.S. ec
onomic

interests in deep sea mining.

PROBLEMS IN S. 713

I would like to record some of the Treasury's difficulties with the

substance of S. 713.
Our greatest concern is with the potential liability with which the

U.S. Government would be faced pursuant to the guarantee and the

investment provisions of this bill. No one knows accurately how much
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investment will be committed by U.S. firms though there are esti-
mates of several billion dollars for which the 

firms,
States under the

bill could be liable. Neither does anyone know the probability of, or
the potential extent of damages that could occur under section 14.
The provisions for investment guarantees, in section. 13 could com-

promise the U.S. Government's ability to negotiate freely a satisfac-
tory treaty. For example, we may feel it imperative to negotiate a
particular economic provision in the treaty, but this same provision
could also make the Federal Government liable to claims under the
act. The existence of such claims could prevent U.S. agreement to the
treaty provision even though all might agree that it is in the best
interest of the United States.
We are seriously concerned about the effects of both the guarantee

and insurance provisions on the behavior of foreign-based firms and
foreign governments. The bill could create a meaningful incentive for
foreign firms to set up U.S. subsidiaries simply in order to qualify for
potential benefits under U.S. law.
Foreign governments, in response to the U.S. initiative, could re-spond with similar schemes to prevent the loss of prestige and financialbenefits associated with pioneering efforts in seabed mining.
Thus, by this bill, the United States could initiate an increase offoreign competition with U.S. firms and a possible influx of foreignseabed miners that would have to be regulated at cost to the UnitedStates.
The United States has recently been involved in discussions withother industrial nations to limit competitive programs that promoteexports through subsidies. It would be ironic and highly appropriateto create another such competition among governments in a new field..Treasury is greatly concerned about the enactment of any legisla-tion that would establish more than the minimum degree of regulationnecessary for deep seabed mining. We believe that further study of theregulatory issues raised by S. 713 is required.
Treasury has objections to the tax and customs provisions containedin the bill. We believe that the customs provisions are difficult to en-force. Moreover, they place traditional Customs Bureau duties withinthe Department of the Interior.
We are also concerned about the tax provisions of S. 713. Treatingdeep sea recovery as though it were recovery within the United States,as in section 16, does nothing to settle the basic question of whetherdeep sea minerals are eligible for the depletion allowance.This is because in order to claim the depletion allowance, the claim-ant must have an economic interest in the minerals in place. The billdoes not confer this interest. Conferring access to seabed resources forpurposes of exploitation does not confer an economic interest in theconventional sense.
Because of these important shortcomings and objections, we believemore study of this legislation is required. The administration will con-sult closely with Congress. After the next session of the Law of theSea Conference this summer, we will be in a better position to makethe appropriate recommendations.
Mr. Chairman, you requested that we address a number of moredetailed questions. Our responses to those questions are attached)which we will be pleased to submit for the record.1
1 See p. 101.
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Senator PELL. Thank you very much.
I understand that you are opposed to the passage of

 this bill at this

time?
Mr. VASTINE. Yes, sir.
Senator PELL. Congressman McCloskey thinks, 

as I do, that there

may well not be a treaty agreed to this summer. 
Is there any inten-

tion on the part of the administration to support
 this bill between the

end of the conference and the end of this session o
f Congress?

Mr. VASTINE. I think if this session fails to produ
ce a treaty, that

we believe we can ratify, I think that may be the 
last gasp for the law

of the sea negotiations.
In other words, this has to be the last effort.

Senator PELL. I would strongly disagree with yo
u on that. There

was nothing in this field at all for hundreds of ye
ars. This concept has

only been thought about for less than a dozen ye
ars, and many of the

countries involved with it are still emerging, dev
eloping a viable gov-

ernment. I think it is remarkable that we have bee
n able to move ahead

thus, far in an area in which many countries had n
o fixed position be-

fore. I remember when Ambassador Pardo of Malt
a made his statement

at the United Nations I think in 1967, and I made on
e at the same time

here, proposing a draft text of a treaty, we we
re both laughed at,

ridiculed practically, at that time.
Now we are moving. If we don't reach a treaty

 this summer, that

will not be the end of the world, not the last gasp
 of this concept. We

will reach a treaty the next year, or the year after t
hat.

It will be more difficult, because of advances in
 technology.

So I take exception to the thought that it is 
the last gasp.

Mr. VASTINE. There is a good deal of momentu
m behind this year's

activity, and there is a (Treat desire on the part
 of many countries, in-

cluding our own, to try to wrap it up this year.

Senator PELL. There is a great desire on the p
art of our country,

but as you know there is not such a (Treat desire
 on the part of many

other countries. I think it is wrong to signal t
hat if they don't have

success this time, that is the end of the road. 
It is not. I think it is

more than likely we won't have success this sum
mer, but we will still,

I think before too many years have gone by, s
ee a treaty concluded.

If we have not concluded a treaty by this summe
r, is it your point

that we should support legislation of this sort
 before the end of this

congressional session, or maybe to put it more bl
untly, say before the

election'?
Mr. VASTINE. I think we would have to very ca

refully evaluate the

extent to which the negotiations conform wit
h our policy and our

objectives.
I suppose if we think there is a chance of stil

l a later session this

year 
Senator PELL. You know as well as I do ther

e won't be another

session this year.
Mr. VASTINE. If there is a possibility of maintain

ing momentum to-

ward achieving agreement, we might still come ba
ck and recommend

that legislation would not be appropriate.

I think, however, in reviewing the situation aft
er the summer ses-

sion, if it is very clear that there has been no pro
gress, if there has been

some breakup in the negotiations, if they are set b
ack, or if the momen-
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turn is stalemated I think we would seriously consider some form of
legislation or consider the need for a bill. We would then be glad to,
work with Congress on a bill.
Senator PELL. Has any commitment been made by the administra-

tion in this regard?
Mr. VASTINE. Commitment?
Senator PELL. Has any commitment been made by the administra-

tion with regard to moving ahead and supporting a bill if agreement
is not reached this summer?
Mr. VASTINE. No sir.
Senator LEAHY. If I could just interrupt, if I understood your last

question, you mean commitment at any level, either commitment to
the industry or commitment to any other country?
Senator PELL. I am sorry, I meant commitment to industy.
Mr. VASTINE. No, sir, certainly not by the Department of Treasury.
Senator PELL. Thank you very much.
Could you go into a little more detail concerning the insurance pro-

visions of section 14 of S. 713, and any possible problems that might
come from it?
Mr. VASTINE. Yes, Mr. Chairman, I would be glad to, because they

concern us very deeply.
In thinking about these insurance provisions, I have become more

and more concerned about them. Under the bill, insurance is made•
available by the Federal Government whenever commercial insurance
is not available at reasonable cost.
We believe it is unlikely that commercial insurance will be avail-

able at reasonable rates to cover the range of risks implied by this
bill. Insurance companies are usually able to establish reasonable
premiums to cover the probability of claims and their total value. If
they are unable to estimate these probabilities, they refuse to write
the insurance. -
Because the insurance designed for seabed mining purposes in sec-

tion 14 would be extremely concentrated—on a small number of sites,
certainly at the outset, and for very few companies—and because the
amount of liabilities potentially are so vast and so ambiguous, it
seems likely indeed that insurance at "commercial rates" is out of the
question. There is no possibility of commercial operation insurance
here.
Another problem is the definition of grounds for payout of the

insurance. Payout would be made for two types of damage to the value
of the investment.
The first type of claim would arise if another company removed.

minerals or claim jumped. As I understand it, that is usually con-
sidered a standard kind of commercial risk.
The second reason for the payout is for the "impairment of the

insured investment." This is an exceptionally broad concept. It could
apply to impairment of a firm's investment by commercial means, such
as the use of cheaper technology by a competitor, or it could apply
to impairment as a result of hostile action.
Thus, for example, if the "estimated monetary value" of the im-

paired investment in a block of the seabed, which is estimated at 60,000
square kilometers—an enormous area to try to police—is estimated to
be $500 million, and if the seabed resources in that block are another
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$500 million, the potential liability for the Federal Gov
ernment insur-

ance program could be as much as $1 billion.
In summary, it seems that section A means the Government will

'create an insurance program for a very, very limited class of
 clients,

for a very highly concentrated risk, for amounts that are 
indetermin-

able at premiums which have to be so high that they would ha
ve to be

subsidized by the taxpayers. The firms simply couldn't af
ford them.

Thus, we feel that the insurance provisions are unworkabl
e and

inappropriate. If the committee wishes, it might be appr
opriate to

ask experts in insurance, in order to confirm the nature of 
these

objections.
Senator PELL. Do you believe that the subsidies provided in ge

neral

in this bill to the ocean mining industry are vital to our natio
nal

security?
Mr. VASTINE. No; I don't think that they are. There is a presumption

in the bill, particularly in the statement of purposes, that the bill

is necessary and that the subsidies implied by the bill are necessary 
in

order to create supplies which are essential for the national security or

our industrial security.
We do not believe that is the case with these four minerals. Granted

we are 74 percent dependent on nickel imports and 100 percent de-

pendent on imports of manganese or cobalt, but these materials are

not in short supply in the world. For manganese and cobalt, in par-

ticular, we have large stockpiles.
I would be glad to submit for the committee an additional tabula-

tion of information on the degree of import dependence and the

sources of imports for these minerals.
But the conclusion is that we do not feel that it is necessary to sub-

sidize the extraction of these minerals for purposes of either national

security or national supply assurance.
Senator PELL. Do you support the provision enabling the ocean

mining industry to have a foreign tax credit for payments to any

futureinternational entity that manages the deep seabed resources?

Mr. VASTINE. No, sir, we emphatically do not. That is completely

inconsistent with the tax law and good tax policy. It would have a

devastating practical effect if the firms could charge off any pay-

ments of revenue, any sharing of revenue, to the Authority as a foreign

tax credit.
It would mean that the American taxpayer is directly subsidizing,

that is, directly underwriting the operation of the International Au-

thority. We belong to many international organizations, such as the

IMF, and Treasury is constantly asking the Congress for appropria-

tions for replenishment of funds for these organizations. These ap-

propriations are hard fought, and they are completely subject to con-

gressional action.
However, this bill would be creating for this international organi-

zation an unappropriated source of potentially vast amounts of money

which would be a direct drain on the Treasury.
Senator PELL. But the Treasury does not oppose the idea of an

international regime, and a percentage of the take to go to such an
organization?
Mr. VASTINE. No, sir, we do not oppose that idea. We propose those

payments, which must fae careful and modest, should simply be treated
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as a business expense. As such, this expense would be treated as a
business deduction from a firm's income tax.

Senator PELL. Which may well be the direction our tax law is
moving. We passed it once in the Senate, where we said that taxes
paid now should not be taken as a credit, but should be taken as a
deduction. This passed the Senate, although it was lost in conference.
But I think that is the direction in which Congress is moving.
Mr. VASTINE. Exactly, sir. That is why we feel so strongly about

the issue.
Senator PELL. Senator Leahy.
Senator LEAHY. Thank you, Mr. Chairman.
Mr. Secretary, you mentioned your concern with the provisions of

S. 713, which are designed to develop a favorable investment climate,
particularly insurance and investment guarantees.
If we removed these from the bill, what provisions would establish

a favorable investment climate, or is any legislation necessary at all ?
Mr. VASTINE. I think in the complete absence of a treaty we would

have to consider very carefully how the appropriate environment
could be created for extraction of seabed minerals.
I think the main concern in the absence of a treaty would then be

an investment risk insurance, not a guarantee program. So we are
really talking about the issues of section 14.
I think it would be appropriate for us in the absence of a treaty,

in desiringto establish the appropriate environment for seabed min-
ing to look at the current investment guarantee schemes and figure out
to what extent they are applicable to seabed extraction. We should also
look at the current insurance programs against hostile action.
For example, we should look at the maritime insurance programs.

I think the Maritime Administration has an insurance program
against war loss of vessels. Now, if a seabed mining trawler is attacked
1 a gunboat of a coastal state, maybe that trawler would be subject
to the maritime insurance scheme.
I think those are the kinds of things we ought to examine. If we are

going to adopt an insurance scheme, we ought to be very, very careful
and clear in defining it, so it doesn't open up the Treasury as this
particular one does.
Senator LEAHY. You think it may be necessary to have or it would

be well to have, absent a treaty, some form of legal program to con-
tinue the investment ?
Mr. VASTINE. I think we should certainly look at that because there

are a lot of risks involved.
Senator LEAHY. You speak of the various minerals being in good

supply, but we import, for example, a large percentage of our con-
sumption of minerals that are in these nodules.
Mr. VASTINE. That is right.
Senator Lin. Has Treasury done any analysis of how this affects

our balance of payments?
Mr. VASTINE. Yes.
Senator LEAHY. For that matter, if S. 713 were enacted, how would

that affect the balance of payments?
Mr. VASTINE. We are now 100-percent dependent on two of the sea-

bed minerals, cobalt and manganese. We have to import them from
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some source or another, and this bill would assure a new 
source of

supply.
Thus under certain conditions the seabed imports tha

t would be

replacing foreign imports.
Senator LEAHY. So you don't see this as affecting the ba

lance of

payments at all?
Mr. VASTINE. Please let me explain my answer in detail s

ince this

is a very important question.
U.S. purchases of the four seabed minerals from foreign land-

based

producers are counted as imports in the U.S. balance of payment
s.

Under the provisions of S. 713, the production of U.S. firms u
sing

American ships to mine and transport these minerals to pro
cessing;

plants located in U.S. territory shall be deemed to have been re-

covered within the United States. Therefore, any seabed production

of these minerals by U.S. firms that would be landed and processed

in the United States would not be considered as U.S. payments to

foreigners. They would replace purchases from abroad that would

otherwise have been made • they would be substitutes for imports.

On the other hand, if a U.S. firm locates a processing plant in a for-

eign country, such as Mexico or Canada, and sends its output to the

United States, U.S. purchase of that output would be counted as a

U.S. payment abroad for imports.
According to Commerce Department estimates, net imports of the

four basic seabed minerals amounted to some $1 billion in 1975. How-

ever, it would be inappropriate and undesirable to implement special

measures to reduce these imports on the grounds that they constitute

a "balance of payments drain." Major changes in international mone-

tary and financial arrangements over the past few years, in particular
the widespread adoption of more flexible exchange rate arrangements
have greatly reduced, if not eliminated any justification for controls
or special governmental incentives to deal with balance of payments
problems. VVith the more flexible exchange rate arrangements now
practiced, the need for such measures is greatly reduced as the United
States and others can adjust more promptly to emerging payments
disequilibria through exchange rate changes.
We believe that exchange rates should reflect the underlying eco-

nomic conditions in a country and that the composition and magni-
tude of the broad range of transactions that make up a country's in-
ternational payments position should reflect the operation of free
market forces, not artificial controls and incentives imposed by
governments.
The fact that we purchase 1 billion dollars worth of minerals from

abroad does not represent a source of concern any more than the fact
that we purchase other products from abroad as a result of the play
of market forces. The American consumer and taxpayer should not be
asked on the grounds of balance of payments to subsidize one small
segment of the minerals industry.
• Senator LEAHY. Thank you. Thank you, Mr. Chairman.

Senator PELL. Thank you very much indeed, Mr. Vastine.
[The questions and answers referred to follow:]
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QUESTIONS OF SENATOR MAGNUSON AND THE ANSWERS OF J. ROBERT VASTINE, DEP-
UTY ASSISTANT SECRETARY FOR TRADE AND RAW MATERIALS POLICY, DEPARTMENT
OF THE TREASURY

Question 1. Is the Department of the Treasury opposed to S. 713? Is the De-
partment opposed to any domestic legislation to regulate or promote deep sea min-
ing by U.S. nationals or vessels?
Answer. Treasury continues to believe that a comprehensive Law of the Sea

Treaty is the best way to protect U.S. oceans interests, provided such a treaty
adequately protects the U.S. economic stake in marine living and nonliving re-
sources. We are opposed to the bill at this time.

Question 2. Sections 13, 14, and 16 of the bill would create an investment guar-
anty and insurance program. What is the Department's view of these provisions?
Answer. We recommend against the _investment insurance and guarantee pro-

grams of S. 713 for several reasons. First, these provisions provide an incentive
for investment in a particular activity.

Second, the administration has been striving for common treatment of invest-
ment within broad industry groups. In differentiating minerals development in
the seabed from minerals activities at land-based sites, these provisions give sea-
bed producers favored treatment. There is no present reason, national security
or economic, for such special treatment.
Third, in essence, the bill would indemnify a certain very limited class of

producers against an action that their government might take in the future that
might impair the investment. This action would be signature and ratification of an
LOS treaty. Thus, S. 713 would create precedents which could affect U.S. nego-
tiations in situations unrelated to the law of the sea.
Fourth, we object to these provisions because they create an unknown liability

of the U.S. Government under a poorly thought-out insurance scheme. In the
Treasury view, the amounts of this liability are indeterminable but they could
escalate to several billion dollars, since it is impossible to diversify the risk. In
the Law of the Sea this diversification is not possible since an adverse action by
only one political entity could injure all of the firms being insured by the United
States. We view the creation of such potentially large and unpredictable liabil-
ities as unwise and an inappropriate burden for the U.S. taxpayer. At least part
of the risk involved is an ordinary investment risk, albeit a very large one, which
is being transferred to the Government. In addition it would be virtually impos-
sible to set a premium that would cover the costs of the insurance program yet
could be afforded by the companies.
For these reasons much more study of this and other investment guarantee and

insurance schemes is needed. Further study is needed to determine to what extent
commercial insurance is available.

Question 8. Specifically, what is the potential liability of the United States
under section 13?
Answer. The scope of the potential liability under section 13 is impossible to

discern from the definition of "investment" given in S. 713 and the description of
the investment guarantee in section 13. The terms "estimated monetary value"
(section 3j) and "value of the investment" (section 13) are subject to varying
interpretations. Even if we knew the number and value of ships, processing plants
and other equipment which had to be insured, it would still be difficult to estimate
the potential liability of the United States under the provisions of these sections.
Question a. How do you interpret the term "estimated monetary value" con-

tained in the definition of investment ( Sec. 3 (j) ) ?
Answer. The estimated monetary value could be interpreted to refer just to

the value of the recoverable minerals which are left on the site. However, it
could include the value which could be placed on potential production from the
site. In either case, the amount would be highly subjective and impossible to
calculate with accuracy. This provision could mean that the U.S. Government
would have to compensate the miner for any revenue sharing obligation in the
future treaty.

Question b. How do you interpret the term "value of the investment" used in
Section 13? What is the "original investment"?
Answer. "Value of the investment" also does not lend itself readily to clear

interpretation. Although the cost of research and development is specifically
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excluded from the definition, it is difficult to tell 
specifically what could be in-

cluded. For example, if the loss of a mining vessel
 means that a land-based

processing plant is made inoperative, would the "los
s" of the processing plant

also be subject to U.S. compensation?
Question 4. Do you interpret the provisions of this section to apply 

to a wholly-

owned subsidiary of a foreign corporation incorpora
ted under the laws of a

State of the United States? If so, is this good policy?

Answer. S. 713 would apply to a wholly-owned subsidi
ary of a foreign corpora-

tion incorporated in a State. Thus, if the bill were 
enacted, the United States

could be creating an incentive for foreign corporatio
ns to set up U.S. subsidiaries

in order to qualify for the benefits that would be prov
ided by this bill. The U.S.

taxpayer would then be assuming the financial burden
 and risk of protecting

the assets of foreign firms.
Question 5. Is there any precedent for this type of investm

ent?

Answer. We can find no precedent for the type of inv
estment protection pro-

vided in Section 13 of S. 713, which is essentially inde
mnification in advance for

U.S. Government action adversely affecting investment stimulated by the

legislation.
Question 6. What is the nature of the investment insur

ance program created

by Section 14 of S. 713? Is there any existing parallel 
program being adminis-

tered by any government agency?
Answer. As stated in response to question 3, it is difficu

lt to define the scope

and terms of the investment insurance program as prop
osed. It is not clear

whether loss of part of the assets of an operation, for ex
ample, a mining vessel,

could give rise to a claim on secure assets like a U.S. nodul
e processing plant

rendered inoperative by the loss.
In a rather limited search, we have been unable to discov

er any existing paral-

lel insurance program. The Overseas Private Investment
 Corporation (OPIC)

and the merchant marine insurance programs are not v
ery close parallels. The

program in S. 713 would be an encouragement due to random
 hazards that may

occur at sea much as the marine insurance program cover
s. We understand

OPIC is providing answers comparing its programs with the p
rovisions in S. 713.

Question a. Under what conditions does S. 713 make this insu
rance available?

Under what conditions would pay-out on the insurance be m
ade? How do you

interpret the phrase "a legal remedy (which) does not exist or i
s unavailable in

any legal forum to which the licensee has access"?

Answer. Under the bill, insurance is made available wheneve
r commercial in-

surance is not available at a reasonable cost for the reasons
 mentionad in the

answer to question 6(b). Treasury believes it is unlikely that
 commercial insur-

ance will be available at reasonable rates to cover the full range of
 risks covered

in this bill.
Pay-out on the insurance would be made for two types of damage t

o the value

of the investment. The most obvious claim would arise if another
 company re-

moved minerals from the licensed site. However, the bill would al
so provide re-

lief for "the impairment of the insured investment." Impairment co
uld arise from

many circumstances, such as the availability of cheaper technology, whic
h would

otherwise be considered commercial risks.
Question b. What are the problems in deterining rates for this type of

legislation?
Answer. Insurance companies are usually able to establish permiums to co

ver

adequately the probability of a claim and the total value of claims. If 
they are

unable to estimate these probabilities or the claims, then they refuse to 
write

the insurance. Concentration of exposure, certain definition of covered risk
s, and

the ambiguous definition of "value of investment" are likely to defy risk-
rating

techniques and could lead to a heavily subsidized program.

Question 7. What U.S. export controls, customs laws, and tax laws are mad
e

applicable to deep sea mining operations under Section 16? Is this good poli
cy?

Answer. (1) Export Controls—None of the provisions of this bill affect the ex-

port control law and regulations that Treasury enforces.

(2) Customs—No Customs laws are made applicable to hard minerals take
n

from the deep seabed by Section 16. 46 U.S.C. 883, which requires that merchan
-

dise be transported between ports or places in the United States by means of

vessels built in the United States, owned by American citizens, and documented

as vessels of the United States, is made applicable to transportation of seabed

minerals by Section 16 of the bill. It is not clear whether the navigation laws

concerning the entry and clearance of vessels may continue to be applied to
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vessels departing or arriving from operations conducted on the deep seabed under
the bill. We foresee no administrative difficulties in permitting hard minerals
taken from the deep seabed under a license issued by the United States to be.
landed in the United States under conditions which would treat the minerals as1
having been recovered in the United States. However, there may be administra-
tive problems in the control of the vessels involved or in cases where the re-
covered minerals would be exported directly from the recovery site.
(3) Tax Policy—Section 16 provides that for purposes of U.S. tax laws, hardt

minerals recovered from the deep seabed under a license issued pursuant to the
Act will be treated as though they were recovered within the United States. 
Underpresent law, the only distinction between hard minerals recovered withim
the United States and outside it, is that certain minerals are eligible for a higher
percentage depletion rate if recovered within the United States. This distinction(
was enacted as a preference for development of domestic resources in some
eases.
Most significantly, however, Section 16 is relevant only if deepsea operations

were eligible for any depletion allowance at all. The depletion allowance may be
claimed only by a person having an economic interest in the minerals in place.
The legal concept of economic interest has been developed over many years

with the more conventional patterns of private ownership and sovereignty in
mind. Therefore, its applicability in regard to deep ocean mining is not clear.
This question is unsettled under present law, and this bill does nothing to settle
that question.

Question 8. Please provide any other specific comments as to the provisions of
S. 713 you care to make.

Answer. We should note that though the Treasury is charged by Section 15
with administering the Warranty and Insurance Fund, and is responsible for
the Guarantee Reserve, Section 23 appropriates to the Secretary of Commerce
the funds for the reserve. In addition, Treasury objects to the placement of
traditional Customs Bureau duties within the Interior Department, which is one
effect of Section 16.

Senator PELL. Our next witness will testify as a panel. Mr. North-
cutt Ely, attorney at law, who is very knowledgeable in this field;
Mr. Jack Flipse, president of Deep Sea Ventures; Mr. Marne Dubs,
director of the Ocean Resources Department, Keimecott Copper; and
Mr. C. G. Welling, Lockheed Missiles & Space Co., Inc.
Senator LEAHY. Mr. Chairman, if I might, before they testify,

earlier I mentioned I had questions I was going to submit for the
record to the DOD.
I have those questions here. I wonder if I could insert them in the

record at this point and the staff make sure they get answered.1
Senator PELL. Right. I would suggest the record be kept open for

10 days. Let's agree the record will be kept open for 10 days for the
submission of any other questions, and allowing the witnesses ade-
quate time to respond to the questions.

Senator LEAHY. Thank you. I would note, though, as far as the
Committee on Armed Services is concerned, on our particluar ques-
tions of the DOD, as we have a reporting deadline in that committee,I would note we want answers back from them as soon as possible, and
certainly I have no objection to the record being kept open 10 days.
Senator PELL. Let's make sure the DOD answers to Senator Leahy's

questions are returned posthaste.
Senator LEAHY. Thank you.
Senator PELL. Gentlemen, I may sound as if I am opposed to your

work, but I am not in the slightest, I am all for it; I know somethingof the work of each of your companies in this field, and I am delightedthat you are moving as you are.

See letter of May 25, 1976, p. 176.
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As some of you may know, I wrote a book 10 ye
ars ago pushing

this area, and my hangup is on this particular b
ill, which I think

would not be helpful to the long-term interests o
f the country.

From the viewpoint of general encouragement of y
our technology

and your work, it may be.
Any statements you may care to insert in the rec

ord will be re-

printed in full, if you care to digest them.

STATEMENTS OF NORTHCUTT ELY, ATTORNEY AT 
LAW, WASHING-

TON, D.C.; SACK FLIPSE, PRESIDENT, DEEPSEA VE
NTURES, INC.,

'GLOUCESTER, VA.; MARNE DUBS, DIRECTOR, OCE
AN RESOURCES

IMPARTMENT, KENNECOTT COPPER CORP., NEW 
YORK, N.Y.; AND

C. G. WELLING, LOCKHEED MISSILES & SPACE CO., INC
.

Mr. ELY. Thank you, Mr. Chairman. I am a lawyer 
practicing in

Washington, and I have the honor to represent Deep
sea Ventures

today. I shall ask to have my statement placed in the 
record, and to

save time, I will summarize it, if I may.
Senator PELL. Thank you.
Mr. ELY. In the prepared statement I touch on half a doz

en points.

The first is some identification of the importance of th
e resource

which you have already heard.
We are now dependent 100 percent on manganese impor

ts, 100 per-

cent on cobalt, 89 percent of all of the nickel we use, and 2
4 percent

of our copper.
The Interior Department is authority for the statement 

that by

1990, if seabed minerals are freely accessible to us, we can 
be totally

self-sufficient in all of these minerals except manganese,
 and we can

reduce our dependence on foreign imports of manganese to 
not over

23 percent.
These are important, vital minerals.
The balance-of-payment problems have been mentioned. 

Actually,

we now pay out about $1 billion a year for these imported m
inerals.

This will increase. If seabed mining were undertaken by 
American

interests under America law, this balance-of-payment dra
in would

end.
These amounts would circulate internally, would not be pa

id over

to producers in some nine foreign countries from which they 
now come.

I cannot understand the Treasury Department's reply to th
e con-

trary. There would be a present savings of about $1 billio
n a year

of foreign exchange, much more in the future.
I think the domestic legislation and the treaty must be teste

d in

the light of what should be the objectives of a national ocean mine
rals

policy.
I have had the honor of preparing a summary of the mining 

petro-

leum laws of the world for the Bureau of Mines, and we have exam
ined

something over 120 nations' statutes in that respect.

Senator PELL. Could I interrupt you there? Isn't one of the pro
b-

lems we face that so many of the new nations have not evolved
 a

policy or set of laws in this area, would a small new country, or so
me

of the larger new countries in Africa, have a set of rules or policie
s

in this regard?
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Mr. ELY. They do indeed, Senator, certainly not with respect to sea-
bed minerals, but some 120 jurisdictions of the world do have mining
and petroleum laws.
Senator PELL. How many nations are members of the United

Nations now?
Mr. ELY. I think the list of participants in the law of the sea nego-

tiations is something over 150.
But it is fair to say every nation that has substantial mineral re-

sources, and many who wish they had, do have legislation.
Senator PELL. How many have any law with regard to the seabed

mining under the ocean?
Mr. ELY. With respect to the Areas of their international jurisdic-

tion?
Senator PELL. Yes.
Mr. ELY. Virtually all of the coastal states do, that have prospects

of mineral resources. I would say at last count the list was well over 50.
Senator PELL. Thank you.
Mr. ELY. I would identify perhaps eight or nine objectives of an

American mineral policy, if we can attain it.
At the head of the list is the attainment of mineral self-sufficiency.

Our experience with the oil embargo should have been lesson enough.
Foreign cartels are building up for copper, uranium, many other

minerals upon which our future is dependent.
I would say the second element of our national ocean mineral policy

ought to be free access to all seabed minerals.
The third ought to be protection against price controls and produc-

tion controls, monopolies, agreements in restraint of trade, whether
imposed by governmental cartels like OPEC, or private cartels in
violation of the principles of American antitrust laws.
The fourth objective Iwould say is the assurance that all seabed

minerals recovered by American initiative shall be processed in the
United States, shall be made available to American consumers, and
shall be subject to U.S. Government export control laws in the event
of a national emergency.
I pause here to say that S. 713 does not contain a specific require-

ment for processing in the United States. The companion House bill,
H.R. 11879, which I will place in the record with your permission
later, does this. And I recommend S. 713 be amended in that respect.
The next objective I would say is the applicability of U.S. tax,

antitrust, safety, customs, and other laws, including those relating
to protection of the environment.
Next, and conversely, we should seek the avoidance of discrimina-

tion in the application of these laws between seabed mining and
onshore mining. Seabed mining cannot suffer the burden of double
taxation if onshore mining is not subject to that burden. That is one
example.

Next, we should have enforceable protection of the marine environ-
ment in conformity with standards prescribed by the U.S. Govern-
ment. These are much higher than those that are prevailing in many
of the less-developed countries which would dominate the new interna-
tional regime.
Next, we should seek the protection and encouragement of the con-

tinuing development of American technology, in which we now have
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a substantial lead of several years, but which will be l
ost the longer

that active development and production of seabed minerals 
by the

American companies is delayed.
Finally, we need assurance of vigorous diplomatic protection b

y

the U.S. Government. This list is not exclusive, but I think it giv
es a

fair benchmark for judging either legislation or treaties.

In my prepared statement I next refer to the existing international

law. I shall not dwell on that because I think there is no dispute about

it, that under the existing law of the seas, the right to find and take

seabed nodules is one of the freedoms of the seas available to the

nationals of all countries.
The committees of Congress have been so advised by the State De-

partment, and that is correct advice.
But there is obviously a need for a greater definition. We don't

know, in international law, what sized areas may be so used or for
low long or what diligence requirements there are.

There ought to be better housekeeping in this respect, whether by
'legislation or by treaty.
And we need the best assurances available against claim jumping,

and third-party interference.
Let me pause to say here that claim jumping is an overblown prob-

lem. Nobody is going out deliberately to trespass and "jump" the area
that is being worked by a competitor. There are too many such areas
-out there, nearly 300 in the Pacific alone. You want to know whether 

iyour competitor s so you can avoid him, not to go take what he has.
Let me turn to a brief explanation of what S. 713 contains.
The bill describes itself as an interim measure to enable ocean

mining to proceed at once. The legislation would cease to be operative
when a treaty is ratified by and becomes binding on the United States.
The bill's objectives are to accomplish the ocean mineral policy

that I have tried to outline for you.
The basis for congressional authority is the commerce clause of the

Constitution, the power of Congress to regulate the activities of U.S.
nationals and vessels beyond the limits of nationaljurisdiction.

Congress, in this bill, does not purport to grant any real estate; no
one owns the seabed. But it would assure continuing American access
to the minerals of the seabed as a freedom of the seas and free of for-
eign domination, control or veto.
' The technique of the bill is to prohibit American nationals from
'engaging in deep seabed mining without a license from the U.S. Gov-
ernment: The license would subject the holder to all applicable U.S.
law, including those I mentioned—taxation, antitrust, et cetera. Ex-
port of strategic minerals is not covered as specifically as I think it
should be. But the bill calls for environmental standards, judicial re-
view, and so on, as though the minerals were produced in the United
States.
The customs provisions were mentioned by the Treasury Depart-

ment. Of course, if these minerals are produced by American compa-
nies on the high seas, they should have exactly the same status with
respect to the American customs laws as minerals produced by their
onshore competitors in the United States. We can't expect American
industry to incur the tremendous hazards here and then pay duties
on bringing the minerals home.
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In return, the United States would recognize the miner's title to the
minerals he finds, and would afford certain assurances against a few
of the political hazards.
The word "subsidy" has been used by a witness this morning. There

are no subsidies in this bill that I am aware of. The deep sea miner
makes his own investment. The investment by each of these companies
has been some $25 million a year so far. Soon, if we have legislation,
it will escalate to perhaps $100 million in the next year. Ultimately,
they will each have spent $400 to $500 million of their own money,
stockholders' money, or borrowed money. None of this is Federal
capital, not a penny of it. There is no subsidy involved here.

This is the investors' risk. They take the risk of the technology, the
risk of the market, and all other risks that mining companies normally
take. They are operating in a hostile physical environment. They take
that risk, against the perils of the seas.
But there are political risks that they can't control. One is that

after the investment is made, the United States may ratify a treaty
which makes it impossible or highly costly for them to operate.
To take a single example, the latest proposal of Secretary Kissinger,

carried forward in the single negotiatingtext, is for production con-
trols. You can't borrow money to put into this venture from a bank
that knows your production may be cut down to a fraction of that
required for economic operation.
Faced with this, we need some assurance that if this should happen

to us
' 

it will be treated as a fifth amendment impairment of the invest-
ment, and it will be compensated.
We don't say that the compensation is necessarily astronomical.

We don't know what the political impairment may be that comes out
of the treaty. But production control would be absolutely fatal, par-
ticularly if this takes the form of either an overall limitation on world-
wide production, such as the OPEC embargo scheme, or it takes the
form of a scheme which prohibits, in effect, entry of new competitors
into this business, and requires that they carry the full burden of any
curtailments.
We don't know what form production controls will take. You can't

launch this business with that uncertainty hanging over you. Section
13 deals with integrity of investment.

Senator PELL. To be sure I understand what you are saying, you
are objecting to the production controls that are being proposed in
the compromise at the U.N., is that right ?
Mr. ELY. Yes.
Senator PELL. There is nothing about production controls in this

bill.
Mr. ELY. Oh, thank heaven, no. We are objecting to Secretary Kis-

singer's proposal that this industry be subjected to production con-
trols dictated by our competitor, the Enterprise, owned by the Au-
thority, the Authority being both regulator of us and our competitors.
And our production would be controlled under that proposal.
Senator PELL. In negotiating, as you know better than I in view of

your success as a lawyer, there has to be give and take.
Mr. ELY. The trouble is it is all give in this case and not a single

take in the Kissinger proposals that I have discovered. I examined
them thoroughly.
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Senator PELL. I am sure I could find attorneys with an opposite

viewpoint. That is what makes life interesting.
Mr. ELY. The bill, of course, would cease to be operative if a treaty

came into effect. But as I will mention later on, I think the prospects

of a treaty being generated, which the Senate would or should ratify,

have been reduced nearly to the vanishing point by the latest Kissin-

ger proposals which are incorporated in the single negotiating text.

In my prepared statement I deal at some length and rather lovingly

with Secretary Kissinger's proposals.
But let me turn now to the single negotiating text which incorpo-

rates them with delight and embroiders on them.
As to the production control scheme proposed on April 8 by Secre-

tary. Kissinger, now in the single negotiating text:
As recently as last October 29, a little over 6 months ago, the Sen-

ate Committee on Interior and Insular Affairs was categorically as-

sured by Under Secretary Maw, and Mr. Leigh Ratiner, the U.S.
representative in Committee I, that this could not happen. This state-
ment appears in the hearings of the Subcommittee on Minerals, Mate-

rials and Fuels of the Senate Committee on Interior and Insular
Affairs on Status Report of Law of the Sea Conference, page 1428.
Secretary Maw says:
Finally, the organization cannot have the power to control prices or produc-

tion rates directly or indirectly.

And Mr. Ratiner enlarges on that. He says:

First, the question of price and production controls. Our position, as you

know, and as Secretary Maw stated it, is that there cannot be price and pro-

duction controls in the treaty. There is an equally firm view on the other side.

And there has been no demonstrable change in the position of the developing
countries on that subject since they first took the position some four years ago
that there must be price and production controls. We have made all the argu-
ments that can be made. We have undertaken all of the persuasive efforts that
we can with very little success.

But now, 6 months later, Secretary Kissinger has capitulated on
that issue.
The single negotiating text has been available less than a week. It

requires careful study and analysis, and this will be made and fur-
nished in due course to the committees.
But even reading it three times as I have done brings to light some

very disturbing features, indeed.
Senator LEAHY. Excuse me. I was just advising the chairman I

unfortunately have a matter at 11 :30 that I can't avoid. I will tae
your testimony and read it with a great deal of interest.
Mr. ELY. Thank you.
In combination, the single negotiating text provisions would con-

firm the vesting of ownership of the minerals of the seabed in the pro-
posed Seabed Resource Authority. This is a revolutionary change.
Heretofore the State Department representatives have repeatedly as-
sured Congress that the language "the common heritage of mankind,"
appearing in Assembly resolutions and in the various treaty drafts,
does not mean common ownership. It is related, perhaps, to the con-
cept of common heritage of the right to unpolluted air, and so on, but
not to ownership.
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On that point, too, Secretary Kissinger has capitulated. He now
concedes his scheme for royalties and profit sharing articulates the
expression "common heritage of mankind." The text would elevate
the assembly of the Authority, a 150-member, one nation-one vote, to
be the "supreme" policy-making organ. It would demote the 36-man
council, on which the American negotiations placed such hope, to a
secondary role.
The expression "the controlling power of the Authority" is clearly

stated and maintained over all phases of exploration and exploita-
tion and there are references to contracts for refining and marketing.

Exploration and exploitation can only be carried out by a contract
and the applicant for a contract must stipulate to accept the full con-
trol at all stages by the Authority.
A new "Enterprise" would be created, endorsed by Secretary Kiss-

inger, and this enterprise
' 
owned by the Authority, would be the com-

petitor of the applicants for contracts. The Authority's complete
control would embrace a three-tier scheme which Chairman Engo of
Committee I describes as—"What are commonly called commodity
arrangements, so as to facilitate efficient and stable markets," and sec-
ond, 'Production controls for an interim period as specified in the
article," and third, "A compensatory system of economic adjustment
assistance."
The text makes clear what all of these mean. Translated, stable mar-

kets means fixed prices. Production controls means restrictions on
production. And a compensatory system of economic adjustment assist-
ance is spelled out to mean that the Authority is to collect from the
miners payments high enough to build up a fund to compensate the
countries from which these minerals are produced onshore against
the effects of new competiton.
By analogy to petroleum, it is exactly as though the United States

were to undertake to compensate the OPEC oil-producing countries
to the extent that our purchases of oil are diminished by our making
ourselves self-sufficient in petroleum.
The consumer will have a long wait for any benefits from seabed

minerals if this price fixing cartel system as now endorsed by the
administration becomes the law of the sea in place of the freedom of
the seas.
The Authority, under the single negotiating text, can fix a. world-

wide level of allowable production, it can deny new entrance into the
ocean mining business, it can impose upon new entrants the burden of
any curtailment. It is ironic that at the same time Congress is con-
templating divestiture of U.S. oil companies for antitrust reasons, we
embrace the creation of a Third World hard minerals cartel.
The single negotiation text contains a profit-sharing scheme, with

the amounts left blank. It is perfectly obvious that if you combine all
of these features, the end result is a total replacement of a freedom of
the: seas with respect to seabed mining by a system that I can fairly
characterize as state socialism of the deep seabeds of the world, to be
controlled by nations hostile to the American free enterprise system.
Every element in it can be traced back to the repressive laws of the
countries that now have a, monopoly over the oil supplies of the world.

73-825 76 8
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The scheme is dedicated not to developme
nt of the ocean minerals

for the benefit of the consumers, but to the p
rotection of the land-based

producers against this new competition.

I emphasize that. This is not an ocean d
evelopment scheme that is

now embodied in the single negotiating text
 with Secretary Kissinger's

endorsement it is a scheme for the preservati
on of the markets of the

hard mineral producers onshore.
While some mining companies, particular

ly those owned by socialist

states, might benefit financially by such an 
arrangement with the new

masters of the seabeds, particularly if pro
duction controls keep out

new competitors, the question before Cong
ress today is not what is

good for mining companies but what is 
good for the American

consumer.
Now, Mr. Chairman, I shall touch only o

ne more point on the text,

and that is the provision for provisional
 entry into force. Article 63

of the single negotiating text provides 
that a state may notify the

United Nations upon signing the conventi
on that it intends to apply it

provisionally, and it will undertake to seek 
ratification in accordance

with its own constitutional procedures.

It goes on that the convention shall ente
r provisionally into force

upon the 36th such notification. In other 
words, whatever administra-

tion is in office can put the treaty into e
ffect as domestic legislation,

and as an executive agreement with 35 o
ther nations, as soon as the

other 35 have deposited similar notices.

This would bypass both the constituti
onal function of the Senate

with respect to treaty ratification and the
 powers of Congress to legis-

late in this field.
Inasmuch as the ratification process in so

me 150 nations will take

many years, and indeed may never be comp
leted, American industry

would find itself saddled with a wholly unc
ertain international situa-

tion for an indefinite time. Who is to adminis
ter the half populated

but cumbersome authority, negotiate the cont
racts, impose the pro-

duction controls, fix the profit-sharing percent
ages, write and enforce

the regulations?
What if the Senate eventually refuses to give its advic

e and con-

sent? What if it annexes conditions to that consent?

This scheme, so earnestly supported by the American nego
tiators,

should be summarily rejected by Congress, and in advan
ce of the

August negotiating session.
The Constitution provides a much better way for the considerat

ion

and implementation of treaties.
So, in conclusion, Mr. Chairman, may I say that I would urge you

to favorably consider, amend appropriately, and report out S. 713. It

will give the necessary assurance and impetus to enable American min-

ing companies to go forward with bringing these resources to use for

the benefit of all mankind, and it will give notice to the nations of the

world and our own negotiators that the American consumers' inter-
ests are not to be traded off, as I regret to say the single negotiating

text would do.
I should like your permission to place in your record, if I may, a,

copy of H.R. 11879, as reported by the Subcommittee on Oceanog-
raphy of the House Committee on Merchant Marine and Fisheries. It
contains a number of provisions that were drafted later than S. 713,
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and in my personal opinion are improvements. I ask to be excused
from taking part in the turf fight between Interior and Commerce
Departments over who is to run this business. Unless we pass legis-
lation fairly soon there won't be any business to administer anyhow.
I would like to place in the record also an opinion of my firm on

the international law applicable to deep seabed mining of Novem-
ber 14, and a notice of discovery by and claim of exclusive mining
rights under a request for diplomatic protection, filed by Deepsea
Ventures with the State Department on November 15, 1974, and also
a summary of the assurances given to committees of Congress by the
administration over the last 6 years that if they would just aelay
consideration of legislation one more time, a treaty would solve this
problem.
Those are the four appendixes I wish to include in the record.
Senator PELL. Without objection, the material will be received, and

if it is too lengthy to include in the record, it will be kept in the files
-of the committee.
[The statement follows:]

STATEMENT OF NORTHCUTT ELY, COUNSEL, DEEPSEA VENTURES, INC.

I shall discuss the pending bill, S. 713, in relation to the current U.N. Law of
• the Sea treaty conference.

To put those two subjects in perspective, it seems desirable to take note of the
Importance of seabed minerals to this country, and to identify the objectives of

• a sound national mineral policy that ought to govern, whether these objectives
are to be achieved by treaty or by legislation or by any other means. It will be
useful also to note briefly the elements of existing international law applicable

-to deep seabed mining.
1. THE RESOURCE

The United States Department of the Interior tells us that we are now depend-
ent on foreign sources for 100 percent of all manganese consumed in the United
States, 100 percent of all cobalt, 89 percent of all nickel, and 24 percent of our
copper. Ninety percent of these critically important imports originate in nine
countries. The Interior Department has also estimated that by 1990 the resources
of the deep seabed could make the United States wholly independent of imports
of copper, cobalt and nickel, and reduce our dependence on manganese from its
present level of 100 percent to only 23 percent.
American industry has developed the technology to recover and refine the sea-

bed manganese nodules which contain these four metals, among others, and to do
so in the required quantities, and within the 15 years mentioned in the Interior
Department forecast. The development of fewer than a dozen mine sites, already
discovered out of the several hundred that are known to exist in the Pacific
Ocean alone, would enable these goals to be met for many decades. There would
"be plenty for all other nations.

2. GOALS OF A SOUND NATIONAL MINERAL POLICY

The primary goals of a sound national ocean minerals policy, whether in treaty
negotiations the drafting of legislation, or in administrative and industry de-
cisions, should include the following elements:

A. The attainment of mineral self-sufficiency, to keep the United States free
of foreign control of mineral resources on which its national security and its
industrial economy are dependent;
B. Free access to all seabed minerals;
C. Protection against price controls and production controls, monopolies.

and all agreements in restraint of trade, whether imposed by governmental
cartels, like OPEC, or private cartels, in violation of the principles of the
American antitrust laws;
D. Assurance that all seabed minerals recovered by American initiative

shall be processed in the United States, shall be made available to American
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consumers, and shall be subject to U.S. Governme
nt export control laws in

the event of national emergency;
E. Applicability of U.S. tax, antitrust, safety, custom

s and other laws;

F. Conversely, the avoidance of discrimination
, in application of these

laws, between seabed mining and on-shore mining;

G. Enforceable protection of the marine environment
 in conformity with

standards prescribed by the U.S. Government;

H. The protection and encouragement of the cont
inuing development of

American technology;
I. Assurance of vigorous diplomatic protection b

y the United States Gov-

ernment.
This list is not exclusive but it gives a fair benchma

rk for judging proposals

for a treaty or for legislation, and, for that matt
er, the consequences of proceed-

ing with seabed mining in the absence of either a trea
ty or legislation.

3. EXISTING INTERNATIONAL LAW

Some, but not all, of the foregoing objectives mi
ght be achieved by American

industry without either a treaty or legislation.

Freedom of the seas

As the State Department has repeatedly and correctl
y told congressional com-

mittees, under existing international law seabed 
mining can be carried on by

nationals of all countries, as one of the freedoms of
 the seas. The Department has

quite properly added that the United States would gi
ve its diplomatic protection

to such operations. Sometimes it has also said 
that the integrity of American

investments in seabed mining would be protected 
in any subsequent treaty, but

we have not heard that lately.

The need for definition of rights and obligations

It may be asked, if existing international law permit
s deep sea mining opera-

tions what are U.S. companies waiting for? The 
answer is that U.S. companies

have not waited, have spent many millions in prelimi
nary work, but need a more

precise definition of their rights and obligations under U.
S. law before commit-

ting the much larger sums—running soon into scores
 of millions of dollars and

ultimately into hundreds of millions—for site-speci
fic, commercial deep sea min-

ing operations, and an assurance from Congress that
 the United States Govern-

ment will give these investments diplomatic pro
tection against interference by

foreign states and international agencies. Most impo
rtant, they need protection

from impairment of these investments in consequence o
f an international treaty

ratified by the United States. As noted earlier, assuranc
es along these lines, var-

iously worded, have been given to congressional committee
s by spokesmen of the

Executive Department from time to time, but these ar
e subjects on which only

Congress can speak authoritatively.
Moreover, while international law permits the acquisit

ion of exclusive rights

to manganese nodules in the seabed areas beyond na
tional jurisdiction, it does

not prescribe the detailed regulation of deep sea mi
ning activities. For exam-

ple, international law does not prescribe the size of the are
a which may be ex-

ploited, the duration of the rights acquired in the de
ep seabed, the work or dili-

gence obligations that attach as conditions to such righ
ts in order to keep them

in force, environmental restrictions applicable to deep s
ea mining operations, etc.

These matters could be dealt with in a multilateral conventi
on, in bilateral

treaties among the nations engaged in ocean mining, o
r in domestic legislation

of those countries.
4. S. 713

I turn now to a brief discussion of the pending bill.

Purposes
The bill is an interim measure, to enable ocean mining to proce

ed at once.

The legislation would cease to be operative whenever a treaty on thi
s subject is

ratified by, and becomes binding on, the United States. The bill
's purpose is to

accomplish the objectives of a sound American ocean mineral polic
y identified

earlier in this discussion.

Basis of congressional authority

Its constitutional basis is the Commerce Clause, the power of Congress 
to

control the activities of U.S. nationals and vessels engaged in foreign comme
rce



113

on the high seas. Congress does not grant any real estate; no one owns the deep

seabed. It would assure continuing American access to the minerals of the sea-

bed, as a freedom of the seas, and free of foreign domination, control, or veto.

The technique is as follows:

Technique of the bill
The bill would set up a system of licensing of American individuals and corpo-

rations, and prohibit deep sea mining by such American nationals except pur-

suant to a license to be issued under the Act. By this device, Congress would

impose controls, not now existing, on the exercise of the freedom of the seas,

but they would be established by an American legislature, not a foreign one.

These controls, among others, would relate to the area to be claimed, diligence

requirements, environmental safeguards, and to conform to the Jones Act, which

requires transportation in U.S. vessels. I would add the requirement which

appears in the companion House bill, H.R. 11879, but not yet in S. 713, that the

licensee must process and refine all recovered minerals in the United States.

Only United States nationals, including U.S. corporations, would be eligible for

licenses, but foreign investments in U.S. corporations would not disqualify them.

The operation, at sea and on shore, would of course be subject to all applicable

United States laws, including those relating to taxation, antitrust, export of
strategic minerals, environmental standards, judicial review, and so on, as

though the minerals were produced in the United States.
In return, the United States would recognize the miner's title to the minerals

he recovers and afford his operations diplomatic protection. It would assure

him compensation if the United States should later enter into a treaty which

diminishes his rights or increases his obligations, implementing the Fifth Amend-
ment. If commercial insurance against harassment and claim jumping is not

obtainable, the United States, for appropriate premiums, would provide insur-

ance comparable to that given against expropriations on land. The legislation

would offer reciprocal treatment to licenses issued by nations that enact similar

legislation and which respect our own Government's licenses.
If, perchance, a treaty is some day ratified by, and becomes binding on, the

United States, it will supersede this legislation, and no further licenses will

be issued under it.
In short, the bill is designed to enable American industry to proceed at once

to apply American technology to restore mineral independence to our Nation,
without f)rejudice_ to the ultimate ratification of a deep seabed mineral treaty
in the event that one satisfactory to the Senate is negotiated.
But the likelihood of a treaty that will accomplish the objectives of a sound

American policy has been reduced to the vanishing point by the concessions
offered by Dr. Kissinger April 8, 1976, now embodied and expanded in the Single
Negotiating Text of May 7, 1976.

5. THE KISSINGER PROPOSALS OF APRIL 8, 1976

The essentials of Dr. Kissinger's new proposals, insofar as the deep seabeds
are concerned, are these:

Surrender of one of the freedoms of the seas

Under existing international law, as the representatives of the State Depart-
ment have repeatedly assured Committees of the Congress, the right to mine the
minerals of the deep seabed is one of the freedoms of the seas, available to the
nationals of all countries without requiring the permission of any other nation.
The Congress has been repeatedly assured that the expression "common heritage
of mankind," as employed in the "Principles" adopted by the Assembly of the
United Nations in Resolution 2749 (XXV), with reference to the deep seabed,
did not connote the recognition of proprietorship or sovereignty in a new inter-
national regime and machinery which might be created as a result of the current
treaty negotiations. The Secretary now reverses this, saying of his proposals for

profit-sharing or royalties, that "such a system would give reality to the desig-

nation of the deep seabeds as the common heritage of mankind." Under the
Kissinger plan, rights to mine are to be derived only by contract with the new
international authority to which the miner will pay a royalty or share of profits.

Royalties, profit-sharing and similar arrangements with host countries are, of

course, historically derived from the right of a sovereign or other proprietor to

compensation for the taking of minerals that he owns. But the significance of the

proposal is deeper still: the admission that "the common heritage of man-
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kind" concept does indeed mean the end of freedom of the seas, with respect t&

the seabeds of the world, and the creation of something not heretofore existing:

ownership, proprietorship, vested in a new supergovernment, and the reduction

of the rights of the United States and its nationals to the status of supplicants

for contracts with this new owner, in like manner as oil companies must now

seek contracts from the OPEC countries.
This concession is revolutionary. It abandons the principle of the freedom of

the seas, and voluntarily accepts the opposite principle of proprietorship of the

deep seabed, vested in a new regime administered by a massive internation
al_

bureaucracy with irrevocable powers.

The International Parliament and its bureaucracy

As to the "decision-making machinery," as Secretary Kissinger calls it:

He says that the United States continues to believe that the Treaty should

authorize the formation of an International Seabed Resource Authority to con-

sist of four principal organs:
An Assembly of all member States, to give general policy guidance;

A Council, "to serve as the executive, policy level and main decision-

making forum, setting environmental and operational rules for mining, and

supervising the contracts for deep seabed mining";
A Tribunal; and
A Secretariat.

To this, Dr. Kissinger now would add an "Enterprise," through which the

Authority would directly engage in deep seabed mining in competition with

the private companies which must obtain contracts with the Authority. Its

membership would coincide with that of the Assembly.

An echo of the Nixon 1970 draft treaty

Dr. Kissinger thus reiterates, as his own, the unfortunate proposal made by

his office in the Nixon Administration's draft treaty of 19Th for this sort of an

international parliament and supergovernment. The Chairman of the Senate

Committee on Interior and Insular Affairs and the Chairman and ranking

minority member of the subcommittee dealing with seabed minerals wrote the

then Secretary of State on July 21, 1970, as follows:
"Various provisions of the draft treaty would establish an international

organization potentially so vast as to make the size of the 'United Nations pale

by comparison. The organization would include an Assembly, a Council, a

Tribunal, three Commissions, and a Secretariat. Present leasing activities

beyond the 200 meter depth limit could not generate sufficient revenues to begin

to fund such an organization. More importantly though, considering at best such

a massive organization as a possible result of many concessions in the inter-

national negotiating process, one staggers at the thought of the immensity of

the organization which would result from negotiations if the United States

opened discussions by supporting the creation of the monolith contained in the.

draft treaty."
This letter urged the Secretary to prevent the release of the 1970 proposal.

That advice was ignored. The draft treaty was submitted to the other countries..

That was the origin of the present scheme.

Moynihan, was right
Dr. Kissinger, repeating in 1976 the Nixon proposal of 1970, is thus prepared to.

transfer the ultimate control of seabed minerals, now freely available to the-
United States, to an international parliament. Ambassador Moynihan has opened
the eyes of the American people to what has been happening to our interests in
the Assembly of the United Nations. He speaks (Commentary Magazine, Mar. 31,
1975) of the ". . . blind acquiescence and even agreement of the United States. 
whichkept endorsing principles for whose logical outcome it was wholly un-
prepared and with which it could never actually go along.

"In Washington, three decades of habit and incentive have created patterns-
of appeasement so profound as to seem wholly normal. Delegations to inter-
national conferences return from devastating defeats proclaiming victory.
In truth, these have never been thought especially important. Taking seriously
a Third World speech about, say, the right of commodity producers to market
their products in concert and to raise their prices in the process, would have 

the mark of the quixotic or the failed."
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The proposed new assembly would have exactly the same membership as the

Assembly of the United Nations. Our own situations would be worse, however.

Whereas the U.N. Assembly, as Ambassador Moynihan put it, "only pretends

to be a parliament," the new Assembly would be a real one, and its legislation

would be enforceable as instant international law. Dr. Kissinger recognizes that

"the power of the Authority must be carefully detailed by the Treaty in order

to preserve all those rights regarding the uses of the seas which fall outside

the competence of the Authority. . . ." Ambiguities, of course, would be resolved

by the Authority's Tribunal. The outcome can be predicted with some confidence.

The "loaded voting" scheme
Dr. Kissinger proposes "that the composition and structure of the douncil

reflect the producer and consumer interests of those States most concerned with

seabed mining. All nations whose -vital economic concerns are affected by deci-

sions of the Authority must have a voice and influence in the Council commen-

surate with their interests." As to this, three comments are in order: (1) the
United States delegation has already agreed, in its comments on Article 21 of
the Geneva "Single Negotiating Text," to accept the statement that "The Au-
thority is based on the principle of the sovereign equality of all of its Members";
(2) the Single Negotiating Text vests decision-making power in the Assembly,
which it calls "supreme," and in which "sovereign equality" prevails (one nation
one vote), not the Council; and (3) even if the roles of the Council and As-
sembly were to be reversed, there.is no assurance whatever that the "consumer
interests" of the United States would outweigh in voting power the "consumer
interests" of the immense populations of U.S.S.R., China, India—all hostile to
the U.S., in their U.N. voting record. Nor is there any assurance that the other
industrialized nations would vote with the United States in such a Council.
Indeed, several of them have joined in opposing the United States on several
important negotiating issues, and have joined in proposing some blatant anti-
United States restrictions, such as a quota system admittedly designed to throttle
U.S. seabed mining.

The relationship between the miner and the Authority
As to the Kissinger concept of the relationship between the miner and the

Authority:
It is clear that the proposed scheme is wholly adverse to the interests of con-

sumers. Access to seabed minerals would be controlled by the Authority, whose
membership is to be identical with the "Enterprise," and the Enterprise is to be
a State-owned competitor of the mining companies licensed by the Authority.
Deep sea mining would be prevented or interminably delayed by the restrictions
proposed by Dr. Kissinger, or, if it ever were to get under way, the costs to con-
sumers are sure to be at least as high as the costs of cartel-controlled minerals
produced onshore.

Reservations for the Enterprise
Although the Secretary concedes that ". . . there are many more productive

mine sites than conceivably can be mined for centuries to come," he proposes:
"A system in which prime mining sites are reserved for exclusive exploitation

by the Enterprise or by the developing countries directly—if this approach meets
with broad support."

The two-site requirement
"Under this system, each individual contractor would propose two mine sites

for exploitation. The Authority would then select one of those sites which would
be mined by the Authority directly or made available to developing countries
at its discretion. The other site would be mined by the contractor on his own."
But mine sites, numerous as they are, differ so greatly in topography, and

chemical and physical properties of the nodules, as to require custom-designing
of seabed gathering equipment and control and lifting mechanisms for each site,
and, on shore, quite different refining processes. Expenditure of millions of
dollars in evaluation, detailed seabed mapping, design and testing of machinery
and process is required, and years of time may be involved. One-half of this
investment is to be sacrificed, donated to the Authority. Confronted by this data,
the Authority might well demand years of additional time to make its choice of
the better of the two tendered sites, assuming that, in the meantime, the Au-
thority had acquired somehow the expertise to evaluate the mountains of data
and to choose among potential refining techniques, without building pilot plants
to test them. The consumers would have a long wait.
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Revenue sharing
The Secretary proposes that the Authority supervise a system of revenue

sharing or royalties, saying, "Such a system would give reality to the designation
of the deep seabed as the common heritage of mankind." American oil consumers
have learned what "revenue-sharing," enforced by a host country can mean.
We can expect that the bargaining power of the private investor, derived pri-
marily from his present possession of technology and capital, will steadily deteri-
orate as he is forced to share technology and profits with his landlords, as Dr.
Kissinger proposes. Indeed, he proposes "incentives" to bring about this transfer
of technology.

Production limitations
For the first time, the United States proposes to accept a production limitation,

called a
". . . temporary limitation, for the period fixed in the treaty, on production

of the seabed minerals, tied to the projected growth in the world nickel market,
currently estimated to be about 6 percent a year. This would, in effect, limit
production of other minerals contained in deep seabed nodules, including copper.
After this period, the seabed production should be governed by overall market
conditions."
In other words, the contract with the Authority is to limit the allowable seabed

production of copper, cobalt, manganese, as well as nickel, so as to rise or fall
with fluctuations in the demand for nickel. (The Bureau of Mines has forecast
an annual increase in nickel demand as three percent, not six percent.) Deep
sea minerals would be the marginal production, susceptible to shut-downs as
nickel demand fluctuates. Such a prospect would make it impossible to attract
outside capital to a business subject to these uncontrollable hazards.
Mr. Leigh Ratiner, Administrator, Ocean Mining Administration, testified

about production controls on October 29, 1975 ("Hearings, Subcommittee on
Minerals, Materials and Fuels, Senate Committee on Interior and Insular
Affairs, on status report on Law of the Sea Conference," p. 1449). He said:
"Certain issues, however, of monumental importance to the United States,

and I am sorry to say to many other industrialized countries as well will not be
easily resolved in that session.
"I would like to mention only three of those issues, because those are the most

difficult and are areas in which for the moment there seems little promise of
success.
"First the question of price and production controls. Our position, as known,

and as Secretary Maw stated it, is that there cannot be price and production
controls in the treaty. There is an equally firm view on the other side. And
there has been no demonstrable change in the position of the developing coun-
tries on that subject since they first took the position some 4 years ago that
there must be price and production controls. We have made all of the arguments
that can be made. We have undertaken all of the persuasive efforts that we can
with very little success."
Under Secretary of State Maw, at that time head of the U.S. delegation, was

even more emphatic (p. 1428) :
"Finally, the organization cannot have the power to control prices or produc-

tion rates directly or indirectly." (Emphasis added.)
It appears now that Secretary Kissinger surrendered this issue on April 8,

1976, six months after Under Secretary Maw's and Mr. Ratiner's statements to
the Congress. No explanation of the 180 degree turn is made. Perhaps someone
thinks that a production control tied to a 6% growth rate for nickel is generous
enough to impose no real limitation at all. If so, the less developed countries
will not be deluded, and will change the rate. The point is not the choice of the
figure, but the surrender of the principle, contrary to the assurances given
Congress.

Price maintenaince
Dr. Kissinger goes on to say that:
"An urgent task of the International Authority, when it is established, will be

to devise an adjustment assistance program in collaboration with other interna-
tional institutions for countries which suffer economic dislocation as a result
of deep seabed mining."
But, to do this, prices of seabed minerals would have to be kept high enough

to produce revenues for the Authority (via revenue-sharing or royalties) ade-
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quate to compensate producing countries for any adverse effect on them resultingfrom production of seabed minerals. This is necessarily what is meant by"adjustment assistance," to be provided out of "some of the revenues of the. . .Authority."

Double taxation
Is the Administration prepared, if its revenue-sharing and royalty proposalsare accepted, to recognize these burdens in the calculation of U.S. taxes, or is

deep seabed mining by U.S. firms to be subject to double taxation, while theirforeign competitors, on shore and on the seabed (and, of course, the "Enter-
prise"), are free of such burdens? He does not tell us.

6. THE SINGLE - NEGOTIATING TEXT

The Single Negotiating Text of May 7, read in conjunction with Secretary
Kissinger's concessions of April 8, makes the enactment of the Deep Seabed
Hard Minerals Act more necessary than ever, for the protection of America's
mineral security.
In combination, they would confirm the vesting of ownership of seabed min-

erals in the proposed Seabed Resources Authority. The Single Negotiating Text
would elevate that Authority's Assembly, a 150-member one-nation one-vote body,
to be the "supreme" policy-making organ. It would demote the 36-man Council, in
which the American negotiations had placed such hope, to a secondary role.
"The controlling power of the Authority" is clearly stated and maintained

over all phases of exploration and exploitation, and there are references to con-
tracts for refining and marketing.

Exploration and exploitation can only be carried out under a contract with
the Authority, and the applicant must stipulate that, although he is to furnish
all the funds and know-how, the Authority is to have complete control of all
operations at all stages, including marketing. The applicant must tender two
mining sites, of which the Authority shall keep one, for exploitation by its "En-
terprise" or by developing States. The Authority's "complete control" would in-
clude, thanks to Dr. Kissinger's concession, a scheme, which Chairman Engo
(Intro. p. 7) describes as follows:
"20. Special attention is drawn to paragraph 4, which deals with protection

against adverse economic effects to developing land-based mineral producers.
The protection scheme envisages a three-layer system of complimentary meas-
ures. These are:

"(i) What are commonly called commodity arrangements, so as to facili-
tate efficient and stable markets for those classes of commodities produced
from the Area, at prices remunerative to producers and fair to consumers;

"(ii) Production controls for an interim period as specified in the article;
"(iii) A compensatory system of economic adjustment assistance.

"21. The text makes clear what constitutes 'adverse economic effects' and
who may be compensated therefrom.

"22. Certain important questions, however, need particular attention at the
next session. Significant among these is a method for assuring that the produc-
tion limitation prescribed does not adversely affect the ability of the Enterprise
to conduct activities on its own, or of developing countries in prescribed associa-
tion with it, at the earliest possible date."
Translated, "stable markets" means fixed prices, "production controls" means

restrictions on production, and "a compensatory system of economic adjustment
assistance" means the Authority's collection of payments from the miners in
amounts high enough to provide a fund to pay over to mineral-producing coun-
tries which may be adversely affected by the new competition. The text spells
all this out.
The text does not say how the Authority is to control production and main-

tain prices, but the Assembly is given virtually unlimited rulemaking powers to
implement the policies set forth in the Single Negotiating Text. And Chairman
Engo has disclosed at least three ways in which it can implement production
controls and price-fixing, none of them palatable to the American consumer and
all of them in conflict with the historic policies of Congress. For example:

1. The Authority can set a world-wide level of allowable production, much as
OPEC does with respect to petroleum, low enough to restrict the supply of sea-
bed minerals to the world's consumers, thus keeping prices up. That is obviously
what is intended, as an over-all objective. That major purpose is the direct
opposite of the objective of the pending Deep Seabed Hard Minerals Act, which
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is to make this new resource available to all mankind 
at the lowest cost con-

sistent with the attraction of needed capital to this ha
zardous business, and

consistent with maximum ultimate recovery of the resource a
nd protection of

the marine environment.
2. New entrants into the ocean mining business can be denied 

contracts, or, if

allowed to compete with the holders of prior contracts, can be 
required to bear

the whole burden of the over-all curtailment. The text suggests 
this in two

respects: (1) The Authority has complete discretion whether to 
permit opera-

tions in any given area, or to reserve it; the Authority can refuse ev
en to

negotiate the granting of a license if it finds that production under the license

will reduce the mineral export revenues of any third world nation. (2) 
Article

9(d) says that "Production levels under existing contracts shall not be affected

by the interim limit, but shall, however, be included in the calculation of the

stated production limits. . . ." The conflict with American antitrust policy is

obvious. The Deep Seabed Hard Minerals Act would require compliance by

American miners with the American antitrust laws.
It is ironic that, at the same time Congress is contemplating the divestiture

of U.S. oil companies for antitrust reasons, the Administration is negotiating the

creation of a third-world hard minerals cartel which, in terms of size and

monopoly power, will dwarf the U.S. oil companies.
3. The Authority, as a condition to granting a contract, can demand a percent-

age of the profits (the text authorizes a profit-sharing scheme, but leaves the

percentage blank) which will be high enough to provide a fund out of which

"compensatory" payments are to be made to mineral-producing countries from

whom consuming countries reduce their purchases. An analogy would be an

agreement by the United States to pay the OPEC countries for reductions in
their sales of petroleum to the United States to the extent that we succeed in
becoming self-sufficient.
There are other disturbing things in the Single Negotiating Text, but time

permits reference to only one. This is the cluster of special privileges given to
the "Enterprise," the Authority-owned mining company. The Enterprise, the
competitor of the private miner, is to be free of all production controls and free
of profit-sharing requirements. It is entitled to pick the better of the two mining
sites discovered and tendered for contract by the private miner.
.The end result of all this is the total replacement of the freedom of the seas

with respect to seabed mining by a system of State socialism of the deep sea-
beds of the world, to be controlled by nations hostile to the American free enter-
prise system. The scheme is dedicated not to the development of the ocean's
minerals for the benefit of consumers, but to the protection of the land-based pro-
ducers against this new competition. While some mining companies, particularly
those owned by socialist States, might benefit financially by such arrangements
with the new masters of the seabeds, particularly if production controls keep
out competitors, the question before Congress today is not what is good for
mining companies, but what is good for the American consumer.
The Single Negotiating Text and the Kissinger concessions of April 8, which

it incorporates, fail to pass that test.

7. PROVISIONAL ENTRY INTO FORCE

Article 63 of the Single Negotiating Text provides that "A State may notify,
upon signing this Convention, the Secretary-General of the United Nations that
it will apply this Convention provisionally and that it will undertake to seek
ratification or accession in accordance with constitutional procedures as rapidly
as possible. It goes on "This Convention shall enter provisionally into force upon
the thirty-sixth such notification to the Secretary-General of the United Nations."
In other words, the Administration, by such notice, can put the treaty into

effect as domestic legislation and as an executive agreement with 35 other na-
tions as soon as they have deposited similar notices.

This would bypass both the constitutional functions of the Senate with respect
to treaty ratification, and the powers of Congress to legislate in this field.
Inasmuch as the ratification process in 150 nations will take many years, and

may indeed never be completed, American industry would find itself saddled
with a wholly uncertain international situation for an indefinite time. Who is to
administer the half-populated but cumbersome Authority, negotiate its contracts,
impose its production controls, fix its profit-sharing percentages, write and en-
force its regulations? What if the Senate eventually refuses to give its advice
and consent? What if it annexes conditions to that consent?
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The scheme, so earnestly supported by the American negotiators, should be
-summarily rejected by Congress, and in advance of the August negotiating ses-
sion. The Constitution provides a much better way for the consideration and
implementation of treaties.

Senator PELL. I think it would be best if we heard from the whole
panel, and then asked our questions.
Mr. FLIPSE. Thank you, Mr. Chairman. My name is John E. Flipse,

and I am chairman of the board of directors, president and chief exec-
utive officer of Deepsea Ventures, Inc.
I have been actively engaged in the development of deep ocean min-

ing since 1962, and have served as an "expert" on the U.S. delegations
to the U.N. Seabeds Committee, -and more recently the U.N. Confer-
ence on the Law of the Sea.
My testimony today will focus on the single negotiating text, and

how it impinges on our ongoing business.
The business is to profitably locate, mine, and process manganese

nodules from the deep seabed.
I hope to convince you that operation of a natural resource-metals

business under the current terms of the revised Committee I SNT is
impossible, and to indicate the motivation of its promulgators.
From the businessman's point of view I will also address Dr. Kis-

singer's April 8, 1976, concessions, concessions made in the midst of a
negotiation where I was present and where I felt any U.S. bargaining
points were effectively removed from Committee I consideration.
In my prepared text I bring you a series of observations regarding

how Dr. Kissinger's proposals specifically affect us. And I further
point out my concern over his promise of further concessions if indeed
Dr. Kissinger assumes the leadership of the negotiations in the fall-
In the testimony I object to the impossibly large bureaucracy that

is to be established to govern the few people you see here who are the
'ocean mining industry."
We sincerely doubt that the negotiations scheduled for August and

September will result in any improvement over the present single
negotiating text because of the reported rejection of that text, in
principle, by the Group of 77.
Hence, further concessions appear to us to be inevitable. I think

-that the Group of 77 recognizes the success they have achieved by
'delay. That success has frequently jeopardized the continuation of our
company, has resulted in a change of ownership, and a depression of
the level of investment.
In my testimony I also cite the dangerhaving of havin the U.N. law of

the sea negotiation record as the legislative history of an ongoing
regime, where there is lawmaking, rulemaking, and judicial decision-
making.
The cost uncertainties resulting from the single negotiating text, our

inability to forecast and plan for the financial burdens, is a restriction
that essentially puts us out of business if not clarified.
Our hope, of course, is that it will be clarified by domestic legisla-

tion.
The earlier negotiating text provided that the Authority must give

us a contract; the new one says they must enter into negotiation for
a contract. Hence, what ever hope we had that there was a right to go
into business is now a discretionary matter for our competition, the
Authority, something we consider intolerable.



120

I think the most emotional issue is Secretary 
Kissinger's willing-

ness, later endorsed by certain branches of the 
Government, to give

away, without consulting with us even in a cursory 
fashion, the tech-

nology that has been so laboriously and so expensive
ly developed by

the ocean mining industry in this country.
It was a disappointment to hear our Government 

representative

announce this technology would be "generously" given to 
our competi-

tion, something entirely inconsistent with the facts, since 
foreign in-

terests in this technology will probably prevent it from being 
given to

anyone, if indeed it is pursued.
The revenue-sharing taxation authority Mr. Ely has covered 

in his

testimony indicating the uncertainties that are unlivable.

My own list of the incomplete issues that still concern us is a
lmost

the same as Congressman McCloskey's. I share his doubts that they

will be resolved except his 50-50 likelihood I would reduce to a one-in-

a-thousand chance.
I would like to address briefly, because it has been mentioned but

not from the businessman's point of view, the matter of provisional

application. If it was a good treaty, with a mechanism that would

work, fine.
But provisional application represents an inhibiting influence for

us to fight the confirmation of a bad treaty. Industry would set up and

go to work, if it still existed, under these rules and regulations and

restraints, and would rather do anything than change the rules after

5 or 6 years, or whenever the treaty came up for confirmation.
Hence, we might be in here pleading with you to maintain the treaty,

rather than reject it, when really the Nation's interest would demand
its rejection.
I believe this dilemma is something that interim legislation will

prevent. It will permit us to operate under existing law until such
a time as there is a treaty that supersedes and will give the Nation
a. chance to do their homework and confirm the treaty or not, on its
m erit.
In the prepared testimony I make some other observations regard-

ing the Group of 77, and I clearly state my conviction that they are
here to control us and to maintain a resource monopoly.
I also regretfully speculate that U.S. bureaucratic objectives seri-

ously influence the substance of the negotiation. Shall the State De-
partment formulate and administer U.S. economic and mineral policy?
This seems to be the case today. Do we have to have an international
government larger than that of the United States to manage this
harassed new industry? And, after all, is the United States prepared
to pay for all of this?
That is an inherent consideration in the deliberations of how to

set up the Authority and later the Enterprise.
In my prepared testimony I also attack Mr. Learson's promise to

do something if the treaty doesn't move ahead. This adds to the large
stack of promises that Mr. Ely suggests become an appendix to your
record.
And I think that the summary of my message is that the Committee

I text provides now a serious risk to continuation of our business.
At our board meeting yesterday I was directed to put into this testi-

mony that unless there is legislation, because that is really the only
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basis that we believe a workable regime can be established on, that one
of our principal American investors will seriously consider withdraw-
ing support of the program.
Now we have been through this crisis before

' 
and they say that

troubles build character; so we have lots of character.
Therefore we would urge you to pass this legislation as soon as

possible.
[The statement follows:]

STATEMENT OF J. E. FLIPSE, PRESIDENT AND CHAIRMAN OF THE BOARD, pEEPSEA
VENTURES, INC.

Mr. Chairman: My name is John E. Flipse. I am Chairman of the Board of Di-

rectors, President and Chief Executive Officer of Deepsea Ventures, Inc. of

Gloucester Point, Virginia. I have been actively engaged in the development of
deep ocean mining since 1962 and have served as an "expert" on the U.S. delega-
tions to the U.N. Seabed Committee and, more recently, the U.N. Conference on

the Law of the Sea.
I am appearing today on behalf of my company and• also on behalf of the

National Ocean Industries Association, an orgnization with more than 200 mem-
ber companies engaged in industrial activities over, on, in, under, and with the
oceans. NOIA members are active in all significant types of commercial opera-
tions involving the Oceans and all share in the common desire to promote the
best interests of the United States in the maintenance of a healthy resource base
to supply the day-to-day needs of our national economy.
My testimony today will focus on the new Single Negotiating Text of Com-

mittee I—the result of the 1976 New York Spring Session of the Conference, and
the proposed ocean mining bill before you today. My point of view is that of an
American engineer-businessman responsible for developing the technology neces-
sary to profitably locate, mine, process and market the seabed manganese nodules
and their contained metals.
My purpose is to convince you that operation of a natural resource/metals

business under the current terms of the revised Committee I SNT is impossible.
The motivation of the countries promulgating this confiscatory system is absolute
control of several metals essential to the industry and economy of the United
States. The time has come to pass domestic ocean mining legislation.
Mr. Northcutt Ely, who serves as a legal consultant to and advocate for Deep-

sea Ventures, is a witness here today and will present our views in detail on the
legislation before you today and on the revised Committee I SNT.

Let me provide this Committee with a businessman's evaluation of the effect
of that SNT, the United Nations Law of the Sea Conference, and Dr. Kissinger's
recent interventions on our ongoing deep ocean mining program. I feel it impera-
tive to advise you at the onset that the new revised Committee I SNT, which em-
bodies Dr. Kissinger's April 8th concessions, represents an unacceptable level of
international control on access to the seabed resources. It provides for a degree of
administrative discretion in allocation of contracts which is equally unacceptable
to private enterprise. It contains intolerable ambiguities with regard to future
conditions under which the miner must operate. The current text, if not sub-
stantially improved or offset by domestic legislation, will cause a serious impact
on current investment decisions in, our program. The probability that Dr. Kiss-
inger has further concessions in store can only make matters worse for U.S.
industry and the national minerals position.

It is ray opinion that the painful progress of these negotiations, which are
alniost a decade old, has been the result of perceptions by the Third World that
if they can exert enough inertia the State Department will respond with more
preemptive concessions. Dr. Kissinger, in his oral comments following his April
'8, 1976, announcement of his candidacy for head of the U.S. Delegation in the
summer 1976 session of the Conference, signalled that further concessions can be
expected from the United States:
"I'm here to tell you that we are dedicated to succeeding; that at our political

level we are following this Conference; we are prepared to work with the politi-
cal levels of your countries if the issues become intractable on a technical level;
that we will listen with good will to your proposals."
As a partial answer to Dr. Kissinger, I suggest to you today that if a huge

bureaucracy and repressive regime usch as is reflected in the Committee I SNT
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is established, there will likely be no mining of deep seabed modules by private

industry, by state enterprise, or by the U.N. Enterprise for decades.

It is important to remember that the Group of 77 has not accepted the revised

SNT or any part thereof, nor has any nation in that group. In fact, reports dur-

ing the final week of the last session indicated wide disapproval and a strong

trend toward summary rejection within that Group, coupled with a lack of de-

side for a summer session to consider it further.
I am unqualified to judge the reasons for these attitudes within the Group of

77. I can, however, outline some of the reasons I find the revised SNT and its

predecessor, which was also unacceptable, to be prejudicial to the efficient, equit-

able and timely development of the resources of the deep seabeds.
First, the SNT and its legislative history is shot through with a bias against

the USA, private enterprise, and Developed Countries, in that order of priority of

bias. This bias is pervasive, it is not at all subtle, and a quick reading of the docu-

ment and its Annexes is all that is needed for the most uninitiated reader to

identify the bias. The effect of this bias will continue far beyond the process of

signing, ratifying and bringing the Treaty into effect. As legislative history, it

will color all legislative and administrative decisions by the Authority, it will

be a guiding principle affecting all rule and regulation making during the life

of the regime and machinery created in the Treaty. Possibly most damaging

will be its effect on judicial decisions made by the Authority's dispute settle-

ment machinery, including those decisions concerning interpretation of the

Treaty itself.
Secondly, the costs and uncertainties created by provisions of the SNT, many

of which may be traced directly to Dr. Kissinger's preemptive concessions of

April 8, 1976, have reduced the incentives of the ocean miner who wishes to in-
vest in a U.S. mining operation bringing manganese nodules into the U.S. and

World Market.
Examples are the provisions, unique in mining law, that the corporate miner

(but not, of course, the Enterprise) must, at double the usual cost, discover,

evaluate and bring two equal mine sites to the Authority from which he may
be granted, after an unspecified time, only the right to "enter into negotiations"
on the mine site which the Authority does not wish to retain.
Dr. Kissinger's proposal that seabed minerals should be under a supra-na-

tional body with power to control production and hence prices brings us full
circle from the objectives of private U S..industry which has been spending mil-
lions of dollars in research and development to assure that these minerals can
be competitively produced and marketed.
Private industry efforts in that direction are motivated by a desire to prevent

nickel, cobalt, copper and manganese, which occur in limited territorial areas.
from becoming controlled by OPEC type cartels which could raise prices beyond
all economic justification. Thus, we have an ironic development. Our government,
which supposedly champions and indeed enforces the free enterprise system, has
taken the initiative in forcing industry into a world wide cartel.

Secretary Kissinger has offered, without even a cursory consultation with
industry, our hard won and costly technology as a concession. The SNT fails
to address how this technology would be paid for as it is channeled directly
to the Enterprise, our competitor. The SNT does indicate that industry's will-
ingness to transfer technology will give rise, at the discretion of the Authority,
to tax incentives, but the threat of fiscal discretion on the part of the Authority
far overpowers any sense of comfort raised by the possibility of tax incentives,
given the anti-free enterprise bias of the SNT as a whole.
The question of revenue-sharing and the taxation authority of this interna-

tional OPEC raises many problems to private industry. It is clear in the SNT
that Dr. Kissinger's U.N. Enterprise, our competitor, would pay no taxes,
whether levied by the Authority or by any other governmental unit. We, on the
other hand, would be faced with an international tax (the method and rate or
rates of which have not yet been determined) plus the normal U.S. taxation
imposed on domestic industry. If the trends of this issue continue in the mold
of the past, the international tax, in all probability, will be in the nature of
an excess profits tax.

These are only a few examples of unsupportable cost burdens and inhibitory
uncertainties contained in the current version of the SNT. This document is
only some eight days old at the time of drafting this testimony and Deepsea
plans, as part of its corporate responsibilities, an in-depth analysis of the docu-
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ment. We would be most happy to provide your Committee or Committees with
a copy of this document when it is completed.

Before leaving this subject, however, it may be important to list for you
some of the areas of Committee I negotiations, vital to industry and the United
States economy, which have been put off by Committee I until the summer ses-
sion of the Law of the Sea Conference.

1. The allocation of powers and functions between Assembly and Council.
2. Composition of the Council and its voting procedure.
3. Financing of Authority and Enterprise.
4. Management and accountability of Enterprise.
5. Interim production controls.
6. Taxation system and rates.
7. Revenue sharing system and allocation scheme.
8. Dispute settlement.
9. Quota (or anti-U.S. monopoly) provisions.
10. Provisional application.
Please let me voice a concern as to the last item. One of the "bones" that

the Conference has thrown to industry is the promise of provisional application
of the treaty. As I understand the process, the Executive Department of our
government can approve "provisional application" thereby circumventing the
advice and consent of the Senate for some years. In the off chance that the
Authority could put itself in business within a few years and execute a contract
with a still interested corporation, that corporation would then find itself de-
fending a poor treaty in the ratification process to avoid uncertainty and costly
change. This is a dilemma that domestic legislation can prevent by independ-
ently regulating an on-going ocean mining industry during the years necessary
for normal ratification and bringing into force of the treaty, if ever.
With regard to the above, and other, opportunities for Secretary Kissinger

to make further concessions, our opinion is that other countries may take note
that any further concessions may be meaningless. Those already made by the
State Department and Dr. Kissinger may be sufficient to assure the death of'
deep seabed mining.
The question arises as to why a decade of negotiations has produced an in-

complete document lacking any sponsorship except that inferred to the United
States by reference to Dr. Kissinger's April 8th "give-away?" There have been
fundamental conflicts in the objectives of the participants at the Law of the Sea
Conference which have existed through the life of these debates and which re-
main unsolved.
On the one hand, the Group of 77 has wished to replace existing international

law with new law in whose formulation they have participated. Lately, of course,
the cartel policies and principles of the New International Economic Order have
been the major element of the law which the Group of 77 wishes to impose on the
seabeds. Aiding in this effort to an extraordinary degree have been the Third
World countries who are major exporters of manganese, copper, cobalt and petro-
leum, and who wish to suppress ocean competition. Their effective leadership in
the Group of 77 is evidenced by the new SNT, and particularly Article 9, but includ-
ing the mass of administrative, legislative, and fiscal burdens contained through-
out the document and its Annexes. Their leadership may well continue with re-
gard to the management and operation of the Enterprise, thus ensuring that the
benefits of seabed minerals remain unavailable to the consumers of the world.
On the other hand, there have been the publicly announced objectives of the

United States. These, in general, have stated that nondiscriminatory access to
seabed minerals by States and their national should be guaranteed by the treaty,
which should supplement existing international law, promote ocean development,
and make a portion of the benefits of such development available for promoting
the development of poorer countries.
I regretfully speculate that U.S. bureaucratic objectives also seriously influence

the substance of our negotiations. Shall State Department formulate and ad-
minister the U.S. economic and mineral policy? Shall we create a massive new
international seabed government, unrelated to the size of its task, in order that
an experiment in international socialism may take place at the expense of the
United States? Is State Department again trying to purchase the love and loyalty
of those sworn to confound and control us?
I note the testimony of Mr. Learson early this week to the effect that the Ad-

ministration is "laying the necessary foundation for appropriate action" on
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legislative alternatives, with the intention of making appropriate recommenda-
tions this summer with respect to "necessary action by the U.S. Government to
protect our deep seabed objectives." I feel it necessary to point out that the Ad-
ministration has a long string of broken promises to Congress on this subject,
stemming back some six years to President Nixon and his quickly forgotten
"interim regime" and including unfulfilled promises from Mr. Brower, Mr.
Moore and Mr. Maw of the Department of State. All have promised action on
alternative domestic ocean mining strategies in consultation with Congress. I sug-
gest to you that the apparent commitment on the same subject made by Mr.
Learson in his testimony this week should be judged in the light of that record.
The following thoughts summarize my message to you today. First, the current

Committee I SNT is sufficiently flawed to cause serious or fatal consequences to
the United States deep ocean mining industry. Dr. Kissinger has capitulated on
points which the U.S., as a bastion of efficient private enterprise, has formerly con-
sidered essential; nondiscriminatory free access and freedom from production con-
trols are the worst, but not the only examples. Second, in view of the record of the
U.S. negotiators and their new head (Dr. Kissinger again) the August-September
session of the U.N. Law of the Sea Conference can only result in further worsen-
ing of those term and conditsions and strengthening of the U.N. bureaucarcy that
will administer them. Third, interim domestic legislation must be passed quickly
to fill the void created by these endless Law of the Sea debates.
If some such form of domestic protection is not passed this year, the large in-

vestments now being planned in the coming months by my principals and other
progressive, farsighted U.S. companies will quickly dry up with deep seabed min-
erals being lost to the U.S. and to the world for generations. For these reasons I
ask help in speeding the legislation before you on its way to early passage.
Thank you.

• Senator PELL. Thank you. Now, Mr. Dubs.
• Mr. Duns. Mr. Chairman, my name is Marne Dubs, and I am

director of the Ocean Resources Department of Kennecott Copper.
am also chairman of the Committee on Undersea Mineral Re-

sources of the American Mining Congress. I will testify today on
behalf of the American Mining Congress.
My views are supported by Kennecott, and myself fully.
I hope you will put my full statement in the record.

• Senator PELL. In each case, the full text will be put in the record.
Mr. DUBS. I would like to note first that Congress has recognized

the essential role of metals and other mineral products and fuels in
the national interest by enactment of the Mining and Minerals Policy
Act of 1970, which said it was the continuing policy of the Federal
Government to foster and encourage private enterprise in the develop-
ment of an economically sound and stable domestic mining industry.
We believe seabed mining clearly falls under this act, but it has not

yet received the encouragement promised by this act.
The mineral resources of the deep seabed will be part of a new

domestic mining industry for our Nation and will in fact decrease the
balance of payments. They will supply critical materials to our fac-
tories, and will undoubtedly enter foreign commerce. Their potential
is not only to supply U.S. needs, but to become an article of com-
merce supplied from U.S. factories.
I note that the committee report, the Senator Interior Committee

Report 94-754, provides many of the answers to the questions regard-
ing the background need for the legislation.
I am sure that the committees know well the significance of ocean

mineral resources. I will not try to summarize this background, but
confine my statement to several important areas, namely, the status
and acceptability of the law of the sea negotiations, the basic needs
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of the industry, the status of seabed mining development, and recom-mendations on legislation.
With respect to the product of the Law of the Sea Conference justending in New York, the single negotiating text is some 77 pages long,

and is a document so complex that even experts require a detailedannotated road map to tour it. It is true the document produced inNew York is markedly different than the one produced in Geneva. Iam afraid it is this difference that can introduce an atmosphere ofprogress that may well prove illusory.
The chairman of the Committee himself did point out that this textwas a personal effort, and he expressed it as being a possible directionin which the desirable consensus we seek might be found.
These weren't idle words. The text is far from any consensus, andin my opinion could not be expected to obtain any more than minoritysupport it put to a vote.
I think its appearance produced at atmosphere in the Group of 77somewhat of shocked surprise. We characterized the Geneva text asan unmitigated disaster; I . suspect they will characterize the NewYork SNfas something of a sellout to the developed world.
Thus this text could only appear as a personal work document andI don't consider it to have any official status.
In my opinion it can only get worse from here on in, and I thinkwe can expect to see a formidable backlash at the August session of theconference.
Some of this backlash has already appeared. For example, a con-troversial part of the text is article 9, having to do with the adverseeconomic effects of seabed production. This article flirts with com-modity agreements, which we in industry believe are inimicable toprivate enterprise. It goes further by establishing an interim produc-tion limit. As you well recognize, this is not a provision which we inindustry consider desirable.
Notwithstanding that this idea of a production limit is inimical tothe private enterprise concept and represents a very large potentialconcession by the United States, we already find it under the expectedattack to make it even worse. In the Committee chairman's notes, hestates that certain questions require further study, including—
A method for assuring that the production limitation prescribed does notadversely affect the ability of the enterprise to conduct activities on its own orof 'developing cotuttries in prescribed association with it at the earliest possibledate.

I interpret this as a proposal to not only limit total production, butto prevent any production until the enterprise is established and is inproduction.
Two separate notes dealing with the defining of the growth segmentof the nickel market are included. Their intent is obvious, to limitproduction severely. Thus the idea of an interim production limit,proposed in Secretary Kissinger's speech of April 8 is rapidly progress-inu toward the rigid and complete control that in no way has beenrelinquished as a goal of the developing world. The unacceptabilityof this to industry is patently obvious.
Another problem one might point to is the concept of reservationof areas for the exclusive use of the enterprise or by the developing73-825-76 9
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countries directly. This would require any potential
 seabed miner to

propose two mining sites and only get one. This conce
ssion represents

a substantial extra cost and a complication in timing 
for the potential

miner.
Undoubtedly, implementing provisions could well be so 

complex as

to deny a miner his site while wrangling about the acc
eptability of his

proposals went on and on. Over the very long run, at least ha
lf of the

seabed would be under the direct control of the authorit
y and ulti-

mately the access of the United States to seabed minerals 
could be

denied.
The acceptance in the SNT of the enterprise as an operating arm

 of

the authority must be examined more carefully. At Caracas
 and Ge-

neva the enterprise was an unfleshed idea. In New York it t
ook sub-

stance and every effort is being extended so that in the long run
 it

would be the only exploiter of the seabed. Great attention is being

given to the financing of the enterprise and to all measures required to

give it an early and advantageous beginning. The ocean miner from the

private enterprise world would find that his regulator and his 
com-

petitor were one and the same. The consequences of this are obvious
.

The SNT is far from satisfactory and promises to (Yet worse. Flow-

ever, even if it were otherwise perfect from the U.S. point of view,

but the decisionmaking machinery of the Assembly and Council were

under the complete domination of the Group of 77, we should be sorely

troubled. If power is lodged in the Assembly and the Council is a tool

of the Assembly, it is certain that the seabed authority would in no

way be responsive to U.S. needs and problems. The SNT appears to

be moving strongly in this unwanted direction. The Assembly is de-

fined as the "supreme organ of authority." No number of later caveats

is likely to destroy that power.
The matter of the composition and voting of the Council, where we

have been told to expect U.S. interests to be upheld, was too hot po-

litically to handle at New York and was not really coped with. How-

ever, the SNT instructs that the Council must operate "in a manner

consistent with the general policies prescribed by the Assembly." I am
not sanguine that we will get a magic Council so composed and voting

in such a manner as to protect U.S. interests, not in the face of what
is already in the SNT.
I could ennumerate many more points, but time does not permit

that. The whole matter of provisional application has been touched
upon. The main point I want to make with regard to that is that with-
out some method for early application of a treaty, even a very accept-
able and satisfactory treaty, the ocean miner would be kept from min-
ing for 5 to 10 years into the future. This is an impossibility.
I have been critical of what was obtained in New York. However,

I would like to join Representative McCloskey in saying that the
work at New York was extraordinary. The performance was very
high and I would like to express my confidence in the team. It is un-
fortunate that they are trying to climb out of a deep abyss, with pretty
slippery sides, and I think they are destined to return to the bottom.
With regards to the basic needs of ocean mining, the most basic need

is the proper investment climate. We cannot undertake the approach-
ing very large risk capital expenditures required for developing the
resources of the deep seabed unless it is assured that these expenditures
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will not be made in vain because of adverse political actions over which
the industry has no control.
We are in no way seeking subsidies, as mentioned by the earlier

witness today. What we seek basically is security of tenure to mine
specific areas of the seabed for a specific length of time, and under spe-
cific conditions that will not change.
The rest of the risks are ours. The technical and economic reasons

for this security of tenure requirement can be summed up by saying 
ithat a production facility costing a half billion dollars or more s

utterly dependent on an uninterrupted known source of ore of known
characteristics and cost. Thus investment in such a facility, and in fact
in the very costly research and development that it is still necessary
to complete, is not possible without better assurance.
Now we understand that U.S. domestic interim legislation cannot

provide absolute security of tenure. In S. 713 we believe that the lack
of security of tenure is in fact protected against by the guarantee and
insurance provisions. These guarantee and insurance provisions all
basically apply to the investment. They do not apply to the normal
commercial technical risks that are involved.
I believe that S. 713 accomplishes the above purpose well enough,

but not perfectly. Now, of course many detailed provisions are re-
quired for the implementation of the basic provisions for establishing
the relationship of ocean mining and domestic laws. I believe S. 713
has these provisions.
Mr. Chairman, I thought it would also be useful to the committee to

discuss the status of the ocean mining industry.
In brief, there are now several strong commercial groups in ocean

mining. My own corporation, Kennecott Copper, is one of these, and
has established a major consortium for ocean mining. We have present
today on my left and right two other organizations working on this,
the Deepsea Ventures group and the Lockheed group. Not present is
a large U.S. based group, the International Nickel group.

It is difficult to assess the level of accomplishment of these groups,
because of their need to protect proprietary positions. My own assess-
ment is as follows:
They have identified nodule deposits which will provide satisfactory

minesites. Minesite definition will require a large amount of work
and substantial expenditures. To carry this work out without protec-
tion of investment and assurance for the future ability to mine the
site is financially very risky.
They have largely solved the metallurgical problems of winning

metals from nodules. They have either run pilot plants or will do so in
the near future. The next steps will require much larger and more
costly pilot plant or demonstration plant tests. These tests must be
run with nodules obtained from a minesite which would constitute
a known supply for the commercial plant whose design would be
based on these tests.

Senator PELL. If I could interrupt you for a moment, Senator
Stevens has to leave and has a comment to make.

Senator STEVENS. I am sorry, we all know about twisting armsaround this place, but I have twisted my neck and I am not sure who
to blame.
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But I did want to state that I do think—
I have read your statement

and Mr. Ely's statement—that the pro
blem here seems to be one of

time.
And yet I am disturbed to hear you, Mr. Dub

s, state that after see-

ing the latest draft of the single negotiati
ng text you believe that

even time won't correct this situation. Is that 
correct?

Mr. DUBS. That is correct. I believe that the only d
irection the single

negotiating text can go is backwards. When w
e look at the text and

see such a change from Geneva
' 
we are inclined to say look at what the

conference has produced. But that text is not v
ery well accepted by

the Group of 77. In fact, it is mostly opposed b
y them.

Senator STEVENS. Isn't this an educational process tha
t is involved

as far as the Law of the Sea Conference is 
concerned?

It is a better text than the Geneva text, isn't it, fr
om your point of

view?
Mr. DUBS. It is a better text for the United States to nego

tiate from.

I think the issue you asked me to comment on was w
hether negotiat-

ing could proceed from this text and remove the problems
 that we all

:see present in the text.
In my opinion the greatest efforts will in fact be exerted b

y the

Group of 77 to destroy that text.
Senator STEVENS. As you know, I am one who has faced for seve

ral

-ytArs the problem of whether Congress would destroy t
he Conference

if we acted on the 200-mile bill.
We did act, and we are now proceeding to move ahead to

 establish

a meaningful program, and it has not destroyed the Conf
erence. What

I would like to know from you gentlemen is if we act in reg
ard to a

bill similar to S. 713, will our action in your opinion, destroy
 this

Conference?
Mr. DUBS. Well, I have heard this issue of destroying first the sea

-

bed committee and then more recently the Conference for man
y years

now.
Before the predecessor legislation was introduced, the watch

word

at that time was that legislation would destroy all negotiation
s. Yet,

if one examines the record of negotiations, one finds that the
 opposite

is true. Over the years the activity on this legislation and th
e positions

that many Members of Congress have taken has, I believe, stimul
ated

the achievement of a satisfactory treaty.
Now. I am afraid that in the present situation, with the strong des

ire

of the Group of 77 to alter this text to achieve many more concessions
,

and in the absence of strong action by Congress, the 77 will not be 
in-

clined to negotiate seriously, but to seek to return this text to th
e

Geneva version.
From that point of view, I believe that movement of this legislation

in the Congress could have a very positive effect on the Conference.

Now this is not to say that movement of this legislation would not

cause discussion, that it would not cause cries of dismay. I believe that

is natural. However, I think in the long run, in fact even during the

summer session, it would have a very helpful effect.
Looking at the potential accommodations in the SNT out of New

York, one could characterize them as being a recognition by the land-

based producers that if they do not achieve some concessions in the

treaty now, ocean milling will go ahead under domestic legislation and

they will obtain nothing.
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Senator SitvExs. I think we should be cognizant of an ultimate
goal. I assume we all have the same ultimate goal of trying to find a
consensus internationally to produce a stability that will encourage
the utilization of seabed resources.
And on the other hand I share a great many misgivings about the

recent single negotiating text.
Now I would welcome any guidance that we might get from both,

Government and industry about what we might do to provide a mag-
net to further draw that text over to the point of livability as far as
U.S. interests are concerned. At the same time we don't want to destroy
the process which would create a permanent arrano

b
ment and wo-uld

6
remove a great many of the Uncertainties for the future.
I would urge you to look at it from that point of view. We don't want

to do anything that would destroy the Conference, but I do have mis-
givings with the text.
I appreciate the interruption, Mr. Chairman. I am sorry I have to

leave. Thank you.
Senator PELL. Thank you very much, Senator Stevens. We are in a

spot. I have to quit at quarter to one; we have no permission to sit
after that hour. So the more time you take, the less time we have for
the rest of the people.
I would hope you would wrap up your testimony.
Mr. DuBs. I think the questions that Senator Stevens raised were

right at my summation. I would be glad to yield the floor right now
and perhaps be able to answer some questions.
[The statement follows:]

STATEMENT OF MARNE A. DUBS, DIRECTOR, OCEAN RESOURCES DEPARTMENT,
KENNECOTT COPPER CORP.

Mr. Chairman: My name is Marne A. Dubs. I am Director of the Ocean Re-
sources Department of the Kennecott Copper Corporation. I also am Chairman of
the Committee on Undersea Mineral Resources of the American Mining Congress
and a member of the National Advisory Committee on Oceans and Atmosphere.
I served as an expert on the United States Delegation to the Law of the Sea
Conference and attended the entire session just ended in New York. I will testify
today on behalf of the American Mining Congress. However, the views presented
are fully supported both by Kennecott Copper Corporation and myself.
The American Mining Congress is a trade association composed of U.S. com-

panies who produce most of the nation's metals, coal, and industrial and agricul-
tural minerals. It also represents more than 220 companies who manufacture
mining, milling, and processing equipment and supplies, and commercial banks
and other institutions serving the mining industry and the financial community.
Kennecott Copper Corporation has been actively investigating the recovery of

the mineral resources of the deep seabed since 1962. Since January 1974, it has
been operator for and held a 50% equity interest in an international consortium
organized for the development of manganese nodule mining. Later in my state-
ment I will comment on the status of our work and that of others.
The American Mining Congress, recognizing the potential importance of min-

erals from the seabed, has had an active committee on undersea mineral resources
for many years now and includes undersea minerals in its yearly major policy
statement. Its 1976 Declaration of Policy is pertinent to this hearing today and
I will take the liberty of quoting from it in part. I quote three paragraphs from
the 1976 AMC Declaration of Policy:

"Seabed minerals are a major potential source of certain metals and minerals of
critical importance to the security and economy of the United States and for
which we are presently dependent on foreign sources of supply. Nodules from the
floor of the deep ocean may well provide additional supplies of nickel, cobalt,
and manganese to the United States, supplement the production of domestic
copper and assist in the reduction of foreign dependency.
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"The technology of recovering minerals fr
om the depths of the sea and proc-

essing them into useful raw materials has 
been under development by private

Industry for over 10 years at its own cost. 
However, the future course of action

by industry is threatened by uncertain in
vestment conditions resulting from the

failure to achieve a timely and satisfactory 
international regime on the law of the

sea or domestic legislation which moves t
owards a stable and predictable in-

vestment climate.

"Members of Congress have proposed legis
lative arrangements in identical bills

(S. 713 and H.R. 1270) which constitute a fi
rst step in providing the basis-for

a stable and predictable investment climate for
 ocean mining. This legislation

would regulate the activities of U.S. persons and 
in no way authorizes any uni-

lateral actions by the United States with respect 
to the nationals of any other

country. This legislation is an appropriate response t
o the problem of encourag-

ing the development of seabed resources, and we 
urge its early enactment by

Congress."

Our policy statement also commented on the negot
iations at the Law of the Sea

Conference and in particular the failure to achieve 
U.S. objectives at Caracas in

1974 or in Geneva in 1975. Nevertheless it also stated 
that, "We continue to sup-

port the long-range search by the United States for an 
acceptable law of the sea

treaty on the deep seabed . . ."
We also note that the Congress recognized the essent

ial role of metals, other

mineral products and fuels to the national interest by th
e enactment of the Min-

ing and Minerals Policy Act of 1970, and declared it to b
e the "continuing policy

of the Federal Government" to foster and encourage 
private enterprise in the

development of an economically sound and stable 
domestic mining industry.

Seabed mining clearly falls under the purview of that
 Act and should there-

fore be provided the encouragement specified in the Act. Th
is encouragement has

not been provided by the United States and in fact the de
velopment of seabed

resources has been discouraged by the failure to provide 
a satisfactory invest-

ment climate through either domestic legislation or a treaty accep
table to the U.S.

The mineral resources of the deep seabed will be part of a ne
w domestic min-

ing industry for our Nation, will supply critical materials to ou
r factories, and

will undoubtedly enter foreign commerce themselves. Further
more, their ex-

ploration and exploitation involves complex ocean technology, an 
understanding

of weather far at sea, and protection of the marine environment. The
 Committee

, on Commerce has been a powerful force in promoting the marine int
erests of the

United States—in addition to its historic role in the encouragement 
of industry

and commerce. I hope that the Commerce Committee will act favorabl
y on the

plight of the developer of seabed resources who faces what frequently app
ear to

him to be insurmountable odds.
Not least among these odds are the questions on the legal status of the seabeds

.

So far the ocean miner has done his work in the ocean on the basis of the free
dom

of the high seas. However, that freedom—with respect to the seabed—would b
e

eliminated by any law of the sea treaty. He cannot predict the outcome and thu
s

faces a future so uncertain that capital investment in seabed resources is impossi-

ble and the requisite, very expensive large-scale ocean experiments will have to

be delayed. I hope that the Foreign Affairs Committee will help resolve our

dilemma in facing the loss of a fundamental ocean freedom in exchange for

an at best onerous future treaty which is always just around the corner but

never in hand.
Considering that the Committee Report, No. 94-754, to accompany S. 713,

provides many answers to questions regarding the background and need for the

legislation, and that the members of these Committees know the significance of

ocean mineral resources, in the interest of time, I will confine ray statement to

several important areas; namely: the status and acceptability of law of the sea

negotiations, review of the basic needs of industry, the status of seabed mining

development, and recommendations on legislation.
The current session of the Law of the Sea Conference ended in New York on

May 7. With respect to deep seabed mining, a new single negotiating text (SNT)

was produced by the Chairman of Committee I and was issued at mid-day on the

last day of the session. The text is some 77 pages long and is a document so com-

plex that even experts require a detailed and annotated road map to tour its

intricacies. It is noteworthy that the Chairman required eight pages of intro-

ductory notes to explain the nature of the document.
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It is true that the document produced in New York is markedly different from
the one produced at Geneva. It is this difference that can induce an atmosphere
of progress that is in fact illusory. The Chairman of Committee I himself pointed
that out, and I quote, "What I now present does no more than reflect my personal
view, as Chairman, of the possible direction in which the desirable consensus
we seek may be found." He further stated, and I quote, "However, I take full
responsibility for the text which I now present to the Conference. It owes its
authorship to none but my personal conclusions as a Chairman who has followed
the negotiations with undiluted enthusiasm for a successful conclusion of a
consensus text." These were not idle words. This text is far, far from any
consensus and could not be expected to obtain any more than minority support
if put to a vote. Its appearance produced an atmosphere in the Group of 77
of shocked surprise. We characterized the Geneva SNT as an "unmitigated
disaster". I suspect they characterize the New York SNT as a sell out. This text
could only appear as a personal work document. Thus, it has no official status.
It is ray opinion it can only get worse from here on in and we can expect to see
a formidable backlash at the August session of the Conference by the Group
of 77.
Some of this backlash has already appeared. A very controversial part of the

SNT is Article 9 having to do primarily with so-called adverse economic effects
of seabed production. This Article flirts first with the idea of commodity agree-
ments which we in industry believe are inimical to private enterprise. It goes
further by establishing an interim production limit, or control, on the seabed
minerals that limits seabed production to the growth segment of the nickel
market. Again, this is not a provision which we in industry consider in any way
desirable.

Notwithstanding that this idea of a production limit is inimical to the private
enterprise concept and represents a very large potential concesion by the United
States, we already find it under the expected attack to make it even worse.
In the Committee Chairman's notes, he states that certain questions require
further attention including, and I quote, "a method for assuring that the pro-
duction limitation prescribed does not adversely affect the ability of the Enter-
prise to conduct activities, on its own, or of developing countries in prescribed
association with it at the earliest possible date." I interpret this as a proposal
to not only limit total production, but in addition, to prevent any production
until the Enterpirse is established and is in production.
In addition, two separate notes dealing with defining the growth segment of

the nickel market are included. Their intent is obvious—to limit production
severely. Thus the idea of an interim production limit, proposed in Secretary
of State Kissinger's speech of April 8, is rapidly progressing toward the rigid
and complete control that in no way has been relinquished as a goal of the
developing world. The unacceptability of this to industry is patently obvious.
Another problem one might point to is the concept of reservation of areas

for the exclusive use of the Enterprise or by the developing countries directly.
This would require any potential seabed miner to propose two mining sites and
only get one. Obviously this concession represents a substantial extra cost and
a complication in timing for the potential miner. Undoubtedly, implementing
provisions could well be so complex as to deny a miner his site while wrangling
about the acceptability of his proposals went on and on. Over the very long
run, at least half the seabed would be under the direct control of the Authority
and ultimately the access of the United States to seabed minerals could be
denied.
The entire question of access to the seabed is also very complex. Since un-

restricted access is one of the chief goals of U.S. policy, it is curious that no
place in the SNT spells it out. Close examination will show that the simultaneous
use of several articles including Appendix I must be made to obtain "automatic"
access. I am certain that reasonable lawyers could show that access is not
guaranteed. More pragmatic souls such as myself would say that there are too
many links in the chain and several of them are weak. These weak links would
be easily broken by an hostile Authority. If any Committee member is so inter-
ested, I would be glad to trace out this "chain of access" during the Q and A
period.
The acceptance in the SNT of the Enterprise as an operating arm of the

Authority must be examined more carefully. At Caracas and Geneva the Enter-
prise was an unfieshed idea. In New York it took substance and every effort
is being extended so that in the long run it would be the only exploiter of the
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seabed. Great attention is being given to the financing of the 
Enterprise and

to all measures required to give it an early and advantageous 
beginning. The

ocean miner from the private enterprise world would find that his 
regulator

and his competitor were one and the same. The consequences of this are obviou
s.

The SNT is far from satisfactory and promises to get worse. However, even

if it were otherwise perfect from a U.S. point of view but the decision
-making

machinery of the Assembly and Council were under the complete domi
nation

of the Group of 77, we should be sorely troubled. If power is lodged in t
he

Assembly and the Council is a tool of the Assembly, it is certain that the seab
ed

authority would in no way be responsive to U.S. needs and problems. The SNT

appears to be moving strongly in this unwanted direction. The Assembly is

defined as the "supreme organ of the Authority." No number of later cavea
ts

is likely to destroy that power. The matter of the composition and voting of

the Council, where we have been told to expect U.S. interests to be upheld, was

too hot politically to handle at the New York session (or its avoidance was

clever political strategy) and was not really coped with. However, the SNT

instructs that the Council must operate "in a manner consistent with the general

policies prescribed by the Assembly." I am not sanguine that we will get a

magic Council so composed and voting in such a manner as to protect U.S.

interests—not in the face of what is already in the ,SNT.
Mr. Chairman, I have only touched on a few of the most important examples

of trouble in the SNT. Time does not permit the enumeration of all of them.

hope I have made these points: that the SNT contains substantial concessions

derived from Secretary Kissinger's April 8 speech in New York and a previous

one in Montreal; that a significant number of detailed problems exist in the

test; and that the basic machinery of the Authority does not protect U.S.

interests.
One final point is the matter of provisional application. Provisional applica-

tion was proposed by the United States to the Seabed Committee in 1972. It

was not discussed again until late in the New York session. The reception to

provisional application was less than enthusiastic—I believe it barely stayed in

the text at all. Yet, without provisional application, the treaty—even an accept-

able—one would not be ready for use until after ratification which might take

5 to 10 years. This would be impossible for the ocean miner. Obviously, the

availability of working machinery is what concerns us. The existence of a

political agreement unratified and not in force is of no consequence. The ocean

miner is ready to proceed and cannot wait the long years inevitable under the

present situation.
Although I have been critical of what was obtained in New York and appre-

hensive of future directions, I must remark on the enormous energy, intellect,
and negotiating_ skill that our negotiating team displayed in New York. The
results obtained in Committee I were in fact phenomenal when measured on a
relative scale. Speaking on a purely personal basis, I would like to compliment
Mr. Ratiner on his extraordinary performance and express my confidence in
Ambassador Learson and his entire team. It is unfortunate that they are trying
to climb out of a very deep and slippery-sided abyss and that they are destined
to return to its muddy bottom again.

NEEDS OF THE INDUSTRY

Mr. Chairman, I would now like to turn briefly to other matters. The basic
need of industry in ocean mining is easily characterized. The only thing hold-
ing back the next stage of development is the lack of the proper investment
climate. This is the problem of industry. We cannot undertake the approaching
very large risk capital expenditures required for developing the resources of the
deep seabed unless it is assured that these expenditures will not be made in vain
because of adverse political actions over which industry has absolutely no control.
The term "investment climate" itself is a euphemism which is subject to mis-

understanding and distortion. S. 713 in Sec. 2(a) (6) is more precise in its lan-
guage; namely, "that United States mining companies . . . , given the neces-
sary security of tenure, are prepared to make the necessary capital investment
for such development and processing." Security of tenure means to us the ex-
clusive right to mine a specific area of the seabed for a specific length of time
and under specific conditions that will not change during the period of tenure.
It is this security of tenure that is the basic requirement of industry.
The technical and economic reasons for this security of tenure requirement

can be summed up by saying that a production facility costing one-half billion
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dollars or more is utterly dependent on an uninterrupted known source of ore
of known characteristics and cost. Thus, investment in such a facility is not
possible without such a secure ore source.

Industry, then, is seeking a system which will provide this security of tenure.
At this time, only the United States Government can provide these exclusive
rights in the first instance and seek to maintain them over their stated term.
Industry understands -that it may not prove to be possible to maintain these
rights without diminution because of other important policy objectives and
that, therefore, the Government cannot be committed to the absolute protection
of such rights come what may.

Nevertheless, if, in the process of achieving the best overall solution to all of
the public policy questions involved in the Law of the Sea, the Government
should after most serious deliberation conclude that it must agree to the di-
minution of the rights of the ocean miner, then, as in other cases where the
Government takes or diminishes the value of property for other public purposes,
the Government must provide compensation as a basic constitutional right.
Therefore, industry believes that in the event it proves not possible to continue
these rights under all circumstances, financial protection must be provided
which will compensate for such loss of security of tenure or adverse change in
the terms, conditions, and financial arrangements attached thereto. This is the
very essence of domestic legislation from industry's point of view.
S. 713 accomplishes the above purpose well enough albeit not perfectly. Sec. 5

(b) (1) provides exclusive rights with respect to persons subject to the jurisdic-
tion of the United States or of any reciprocating state. Sec. 19(a) treats the
matter of reciprocating states. Sec. 12 recognizes that the Government may not
be able to protect the rights under the terms of an international regime. Sec.
13 provides for financial compensation for any economic losses resulting from
failure to maintain rights under an international agreement. Sec. 14 provides
investment insurance against economic losses resulting from interferences with
mining activities by those against whom a legal remedy either does not exist
or is unavailable in any legal forum to which the licensee has access.
Although the above is the most basic need of industry, many detailed pro-

visions are required for the equitable implementation of the basic provisions
for establishing the relationship of ocean mining to domestic laws, and for impor-
tant matters of public interest and policy other than secure mineral supplies,
such as the protection of the marine environment. S. 713 has the necessary de-
tailed provisions, which in general appear adequate to the task.
I do not intend to go into detail, but the point I want to make with absolute

clarity is that S. 713 does satisfy the basic needs of industry. It falls within the
policy statement of the American Mining Congress and is acceptable, with only
minor changes.
Mr. Chairman, I thought it would be useful to the Committees to discuss the

status of the ocean mining industry, and current developments in ocean mining.
There indeed has been substantial progress in the past few years.
Today, industry has progressed to the point where the next steps in unlocking

the resources of the deep seabed require very large development expenditures.
Industry is deeply concerned about making such expenditures, since the invest-
ment may be negotiated away at a Law of the Sea Conference, and there is no
assurance that their own government will afford them protection against inter-
ference in the interim period before a treaty. As a result, without a solution to
this problem, progress toward commercial recovery will be halted or reduced
to an insignificant rate.
It is true that industrial activity in ocean mining has continued high in 1974

and 1975 and the beginning of 1976 and ambitious plans have been made for the
future. However, this activity and these plans are based on a prediction and a
faith that in the absence of a satisfactory treaty, domestic legislation will be
enacted into law and will become effective in 1976.
In the case of my own company, if the above does not occur in the next -few

months, we would review our development plans in detail. I predict as a result
of that review that we would at the very minimum greatly curtail our pro-
gram. It also is not inconceivable that we would abandon the project. We would
find it extremely difficult to embark on a program costing of the order of one
hundred million dollars to take us through our next stage of work into com-
mercialization in the absence of appropriate legislation or a satisfactory treaty.
Now, what has been happening? Perhaps I should start with the Glomar Ex-

plorer. This ship could be a tool for achieving early success in ocean mining.



134

Its accomplishments, as revealed by the press, are 
indeed impressive and there

is little doubt that it is a further confirmation of ou
r contention that the tech-

nology of ocean mining is at hand.
Of course, it appears that one potential ocean mine

r, The Summa Corpora-

tion, has disappeared. However, a new one, Lockheed, has ap
peared and appears

to have a substantive program and serious plans.

In early 1974, Kennecott Copper Corporation announced the 
establishment of

a major consortium to work on ocean mining. It consists of 
Kennecott, Noranda

Mines of Canada, Mitsubishi Corporation of Japan, Consolidate
d Gold Fields of

the United Kingdom and Rio Tinto Zinc of the United Kingdom. A
 major pro-

gram has been under way and is essentially on the projected sche
dule.

In this same period, both Deepsea Ventures and the International Nick
el Com-

pany (INCO) announced consortia. The Deepsea Ventures group con
sists of U.S.

Steel, Union Miniere of Belgium, and Tenneco. The INCO group 
consists of

INCO, SEDCO, (a U.S. oil drilling contractor), a Japanese group led 
by Sumi-

tomo, and a West German group containing Metallgesellschaft, Preuss
ag, Saltz-

gitter, and Rheinbraun. These, like the Kennecott effort, are substantia
l, serious

efforts to bring the mineral resources of the seabed into production.

In addition, the CLB group (Japanese Continuous Line Bucket System)
 re-

mains active and is planning tests in the Pacific this year. The CLB g
roup has

a large number of participants including the French organization 
CNEXO. In

Japan, an association called DOMA, Deep Ocean Mining Association, is 
carrying

out work emphasizing exploration in the Pacific Ocean.

It is difficult to assess the level of accomplishment of these groups because

of their need to protect their own proprietary positions. My own assessme
nt

based on informed observation of the scene is that the "collective" posit
ion of

the seabed developers is as follows:
1. They have identified nodule deposits which could provide satisfactory mine

sites. Mine site definition will require a large amount of work and substantial

expenditures. To carry this work out without protection of investment and as-

surances for the future ability to mine the site is financially very risky.

2. They have largely solved the metallurgical problems of winning metals

from nodules. They have either run pilot plants or will do so in the near future.

The next steps will require much larger and more costly pilot plant or demon-

stration plant tests. These tests must be run with nodules obtained from a

mine site which would constitute a known supply for the commercial plant

whose design would be based on these tests.
3. Development of the mining systems has progressed from the drawing board

and computer stage and away from simple laboratory tests to large-scale at-sea

experimentation. Present schedules, as indicated during industry discussions

of NOAA's environmental research program, call for several major at-sea tests

beginning in late 1976 and continuing through 1978. The costs of such work are

very high and in fact are unique in industrial technology development.

In conclusion, there is no longer any doubt about the technical and economi•c

feasibility of ocean mining. The technology is ready; the investment climate is

not.
Although I do not wish unduly to burden the Committees, I believe it is im-

portant to again emphasize the need for an acceptable investment climate.

Looking at it operationally, the miner needs security of tenure over a mine site

in order to spend the money necessary to explore completely the mine site, devise

a mining plan, develop the expensive equipment to mine and process the minerals,

and, finally, to invest in the production facilities. This is the usual basis under

which a mining project can be financed and undertaken. Since such security of

tenure cannot be obtained under present circumstances, a substitute must be

found. This substitute is protection from the risk that the industry will no
longer be able to mine or will have investments impaired from financial burdens
as a result of a LOS Treaty agreed to by the U.S., and insurance against
Interference by foreign governments or firms against which no legal remedies are
available. This, Mr. Chairman, is the essence of the cure for the present un-
satisfactory investment climate.
I would now like to say a few additional words about the state of the art on

Ocean mining as seen through the eyes of my own company. We believe we un-
derstand quite well the location, metallurgical grade, and tonnage of large
manganese nodule deposits of potential commercial interest. We have obtained
detailed information on specific potential mine sites with respect to these param-
eters required for design of mining equipment.
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We have tested mining equipment at a 15,000-foot depth on the floor of the
Pacific Ocean. This equipment demonstrated successfully certain key aspects
of nodule recovery and has given us confidence in our engineering designs. We
believe the technical feasibility of ocean mining is clear.

Finally, we have completed our pilot plant work on the development of a
hydrometallurgical process to extract metals from nodules. This unique process
is low in energy consumption.
In summary, we have completed Phase I of our program to bring nodules to

commercial reality. We must now tackle Phase II which involves the develop-
ment of prototype equipment. This effort will be very expensive, requiring mas-
sive equipment and large ships. Once committed to these expenditures, there is
almost no turning back from commercialization. Thus, we hesitate because of the
uncertainty of the investment climate resulting from the law of the sea issues.
We have carried it this far on faith. We cannot go very much further. If legis-
lation to solve the problem is not enacted into law in the next few months and
there is no satisfactory treaty, we will be forced to review our plan in view of
the large financial risks such inaction would impose.
Mr. Chairman, I would like to conclude my statement with some perspectives

and a recommendation. My first perspective is that the resources of the deep
seabed are important to the United States and the technology to exploit these
resources is at hand. Private enterprise has invested large sums in the develop-
ment of this technology, has assembled teams of experts and made plans for
orderly development. These plans are frustrated by the law of the sea issue
and the continued deferral of decision on the issue. Government has not pro-
vided the encouragement to go ahead, yet it seems that the Mining and Minerals
Policy Act of 1970 and good common sense require it. •
The Law of the Sea Conference session scheduled for August in New York

is not likely to settle the deep seabed issue and we will be further away from a
solution rather than closer. There will be truly enormous pressure by the develop-
ing world for further compromise by us and they need to know that such corn-
promise has already gone too far in our view. Our negotiators will be under
great pressure to get the treaty they have sought so many years in one last
chance, and they will move right up to the thin line of disaster. The danger
of negotiating a treaty unacceptable to the Nation and which the Senate will
not ratify is real.
Immediate forward progress on domestic legislation with a broad and clear

mandate by Congress that the legislation will be enacted into law during this
session of Congress is our strong and urgent recommendation. This would pro-
vide initial encouragement to the ocean miner immediately and provide him the
basic assurance of obtaining the needed security of investment this year. Both
of these are essential to avoid loss of momentum in the development programs
and the degradation of the U.S. lead in this field. It would serve notice on both
our negotiators and their adversaries that time has run out and the well of
compromise has run dry.
Mr. Chairman, thank you for providing me with this opportunity to testify on

this important matter.

Senator PELL. I am not sure there is going to be any time left for
me to ask questions.
I had the pleasure of meeting the next witness in New York at the

Law of the Sea Conference, Mr. Welling.
Mr. WELLING. Mr. Chairman, members of the committee, I am Con-

rad G. Welling, program manager-ocean mining, within ocean systems
at the Lockheed Missiles and Space Co., Sunnyvale, Calif.
In this position I am responsible for the planning and development

of the Lockheed deep ocean mining system.
I am honored to have the opportunity to appear before this com-

mittee to present my views of the pending legislation on deep ocean
mining and the importance of having a favorable legal and political
climate in which the develop this new industry.
I hope that my statements; provided from the perspective of an

industrial firm with a long-standing interest in this field, will assist
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The committee in developing national ocean policy and a posture on
this subject.
Lockheed activities in ocean mining extend over a period of more

than 12 years and include the development of mining and processing
technology, and related environmental and economic audies.
Through our participation on the American Mining Congress and

the National Petroleum Council Committees relating
6 
to undersea min-

eral policy, and through our current support of the National Security
Council's Inter-Agency Task Force Advisory Board on Law of the
Sea, we have kept well aware of international and domestic activities
affecting deep ocean mining.
Our studies and work over this period have strengthened our opinion

that a strong ocean mining industry is a national need if we are to
assure U.S. self-sufficiency in supply of the critial metals of nickel,
copper and cobalt in the years ahead.
Our research and technology developments have been focused on

critical limiting technology and the engineering and economic im-
pact, and interaction of major system dements such as the sea floor
miner, the lift and surface systems, transportation and processing.
Our studies and research to date have convinced us that the devel-

opment of an efficient ocean mining system is feasible from the view-
point of engineering technology and mineral economics.
The development of a reliable and efficient mining system to re-

cover the one under these conditions represents a significant technical
challenge—feasible, but costly.
Our program has been progressing through a series of planned and

phased risk management milestones.
We have developed a test miner, and have essentially completed on-

land system tests of the miner submerged in a test tank and in a large
sea floor simulator or mud pit.
In our processing work we have verified laboratory results of key

product element recovery from the feed stock ore in a minipilot plant.
We have now reached a critical milestone in our systems develop-

'ment activities. Our technology program to date has been carried out
'entirely at Lockheed expense.

Those expenditures have been moderate and, although a great deal
has been accomplished over the years, the major system development
activity and full-scale on-site system tests still lie ahead.
Our immediate next phase calls for proof-testing at sea of the test

'miner, and initiation of process scale-up, the funding requirements of
which exceed our ability to carry out the work alone.
It is commonly known and understood that the total development

and capital funding requirements for placing a complete ocean mining
system in production operation, including both mining and the proc-
essing plant, have been estimated at $3emillion to $600 million.
When these costs are compared with similar data for landing min-

ing, that is, investment capital per annual pound of capacity, the
ocean mining venture appears very attractive. Furthermore, the en-
ergy requirements are low.
This is important because the primary metals industry is a larger

user of energy. But the magnitude of the investment requirement and
the length of the payback period makes a stable business climate a
vital consideration.
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As with any major systems development effort, hardware procure-ment commitment funding for mining systems, platforms, processingequipment and transport components must be placed several years inadvance of delivery date requirements.
For example, the funding plan in the case of an operating miningsystem must allow for 3 to 4 years' lead time for the major capitalinvestments.
In recent months we have been very actively exploring ways andmeans and problems associated with moving into the next phase ofour program.
It is clear from our discussions within industry that major con-cerns exist within the investment community regarding the lack of afirm U.S. ocean policy as to the nature of the legal regime under whichthe proposed mining industry would operate.
The next step in system development, as a I stated earlier, requiresa major investment.
The high probability of the future establishment of a new interna-tional authority which would take control of the sea bed resource, im-posing currently undefined rules concerning- production, price androyalties which have the potential effect of destroying the economicviability of the venture, is an obvious concern to potential investors.I am sure that we all understand the value of the efficient develop-ment of natural resources to the United States as well as the world.The development of science and technology is making it possible toachieve many goals at an ever-increasing rate so that not only can theliving standards of the people of the United States be constantly im-proved but also that of the rest of the world.
At the same time it appears that many activities are occurring inthe legal and political area that are counterproductive because of mis-understandings of the true nature of resource development.
There is a tendency to confuse resources with reserves and produc-tion.
Resources in themselves have little value except potential. Manga-nese nodules are in this category.
At any particular time the extent of known resources are dependentupon exploration and reserves upon economics of extraction.To turn resources into viable materials requires large amounts ofrisk capital.
In either case the limits change with time.
As an example, there are huge nickel resources in the United States,but at such low grade that the economics of extraction, a major por-tion of which is energy, are such that they cannot in the foreseeablefuture, perhaps several centuries, be considered an economic reserve.Resource development is a risk. It is a gamble. And, therefore, po-tential great losses can be counter-balanced only by potentially goodreturns.
The price of the final product depends upon how efficient industryhas been in developing the resources.
Over half, perhaps two-thirds of the revenue of initial deep oceanmining will come from nickel.
The cost of developing new nickel land mines in lieu of ocean min-ing is rising at an alarming rate, so much so that it is beginning tohamper investments in new nickel land mines, apart from the politi-cal problems.
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The results are such that the price of nickel could easily double in
the next 5 years. It has doubled over the last 5 years for similar reasons.

Shortfalls of supply are a distinct possibility.
The United States imports almost all of its nickel so we are talking

about practical economic reality.
It takes appreciably less energy to produce a pound of nickel from

manganese nodules than it does from nickel lateriate land ores.
Today the United States imports approximately $1 billion a year of

the four metals—nickel, copper, cobalt, and manganese—that will be

derived from ocean mining. This could easily grow to $6 billion or $7

billion by the year 2000.
Severe inflation, of course, could increase these numbers appreciably.

Nevertheless, if the United States can create a favorable political

climate for its ocean miners which would enable the industry to grow

at reasonable rates, the estimated savings in balance of payments over

the next 24 years is approximately $40 billion.
This I do not believe can be easily ignored.
In the case of deep ocean mining, those of us who have spent 10 to

15 years in its development believe firmly that an efficient industr
y

can be brought forth, but we will not know for another 5 to 10 years

just how efficient it truly will be.
I would be remiss if I attempted at this stage of the game to write international

regime 
regulations or place in the hands of those in the 

regime who know the least about it the power to unduly control deep

ocean mining and change it from a potentially efficient industry to

an inefficient one and, therefore, unduly increase the risk.

This in no way should be interpreted that we do not look forwar
d

to a well-documented and well-negotiated law of the sea treaty. Bu
t

how anyone believes this can be accomplished in a few years is beyond

comprehension.
The normal time for a new industry development is 20 years or

more and this will certainly be the case for deep ocean mining.

I believe a law of the sea treaty is no less complex and, while I do

not suggest it will take 20 years, neither do I believe it is possible to

achieve practical success in a few years.
My observation at the present is that the United States has made too

many concessions without comparable gains in its behalf.
What we want to know is whether we are going to be able to operate

in a relatively free competitive market with known constraints or will

we be forced to operate under conditions of excessive regulations and

unknown and changing constraints.
We are not asking for a subsidy or for normal business risk in-

surance.
What we desire is political insurance to provide a reasonable stable

environment in which to attract the necessary capital to develop this

new industry that we believe has great potential value to the United
States.
The domestic legislation which has been proposed and has been

reviewed and commented upon by the several industrial and com-
mercial organizations is urgently needed.
It is needed now. It must provide the U.S. Government's acknowl-

edgement of the need to foster and encourage the fledgling hard
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minerals deep seabed industry, and provide assurance for security of
tenure and freedom of operation.

It should not be considered in conflict with a good law of the sea
treaty. It is interim. It is complementary and will allow for healthy
and normal political development.
In summary, we strongly believe that the proposed legislation can

create a favorable climate wherein the progress in existing ocean min-
ing development activities can continue on an orderly productive
course within normal business venture constraints.
We highly recommend enactment of this essential legislation'.
I would be most happy to. attempt to answer any questions your

committee and staff might have.
Senator PELL. Thank you, gentlemen.
I have some questions I would like to have asked you, but I don't

have the time. I regret that.
Thank you very much.
Will the next panel come forward? I would hope you could digest

your testimony, so we could have a little exchange. It is Mr. Frank,
Mr. Moore, Mr. Charney, and Mr. Houseman.
One is missing.

• Mr. FRANK. Mr. Houseman is not here.
Senator PELL. I apologize for the lack of time. We do not have per-

mission to meet after 1 o'clock. I think you know that all statements
will appear in the record in full. We are now down to one Senator and
one member of the workin,(_, press, so in order for the ideas to be im-
planted in my thinking, I -'find the opportunity to ask questions and
(Yet spontaneous answers, rather than recital of a written text, is more
stimulating and helpful to me.
Maybe Ambassador Moore would care to lead off. I admire him

greatly. I serv6d with him many times at law of the sea meetings
and am delighted he is here. Welcome.

STATEMENT OF JOHN NORTON MOORE, DIRECTOR, THE CENTER
FOR OCEAN LAW AND POLICY, AND FELLOW, THE WOODROW
WILSON INTERNATIONAL CENTER FOR SCHOLARS, SMITH-
SONIAN INSTITUTION, WASHINGTON, D.C.

Mr. MOORE. Thank you, Mr. Chairman, and let me say what a great
personal pleasure it is to again be appearing before a committee
chaired by you on a very important matter of national oceans policy.
Mr. Chairman, the issue today can be summarized fairly simply.

There are two principal considerations in considering S. 713, and in-
deed U.S. policy toward the deep seabed mining industry.
The first is that the United States has a major stake in successful

conclusion of a law of the sea treaty.
Such a treaty will, I believe, be the best way to provide the stable

legal regime, missing at the present time, for deep seabed mining.
In addition, as you know well, Mr. Chairman we have a large

range of other important U.S. ocean interests, including vital security
interests, at stake in the law of the sea negotiation.
That negotiation is making progress, though slower than we would

like, and though it has not yet produced in Committee I and in some
other areas an acceptable text.
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The second consideration is that the United States also has a nat
ional

interest in a viable deep seabed mining industry, both in terms o
f the

access to the mineral resources of the deep seabed, and in term
s of the

associated deep ocean technology.
Americans can be proud of this industry to date. We must also u

nder-

stand the problem which the industry has.
As I understand it, it is that their developmental sequence is ahead

of the slow negotiating pace in the Law of the Sea Conference.
 And

second, they are worried that the treaty which emerges may not ha
ve

the kinds of guarantees which will encourage deep seabed mining 
to

go forward.
Now it seems to me that the question then in considering S. 713 is

really one of balancing these two principal considerations, and aski
ng

the question, what is the effect of S. 713 on those two principal con-

siderations and what other alternatives might be available which

would better balance them?
One can get a broad range of views as to what the effect of S. 713

would be on the law of the 'sea negotiations.
One view is that it would serve as a prod to move things forward

against an extreme "Group of 77" position.
Another view supported by Congressman McCloskey this morning

is that passage of S. 713 would inevitably lead to disintegration of

the negotiation.
My own feeling, Mr. Chairman, after talking to a large number of

conference leaders over the last 2 or 3 years of the negotiations, is that
though we cannot be certain what would happen, enactment of S. 713

would pose an unacceptable risk of damage to the overall negotiation

and indeed to obtaining the kind of stable legal regime in deep seabed

mining which is the very object of S. 713.
Now, more specifically, I think that that action would be likely at

this time to encourage the extremists, and to move the negotiation away

from the moderate elements which are beginning to come more into,
play.
I think also that such action is likely to endanger some of the gains

in other areas, as well as some of the gains that have been made in the
deep seabed negotiation.
I would like to add, in response to Senator Stevens' very important

question this morning that this is not like the fishery bill, which, as
you know, Senator, was basically building on and confirming a gen-
eral consensus at the Law of the Sea Conference. This bill goes ab-
solutely counter to the prevailing sentiment in the Law of the Sea.
Conference, which is that the issues should be worked out through a
comprehensive treaty and not be undertaken through individual
national unilateral actions.
Senator PELL. There is one other great difference. The fish were

being vacuumed up and exhausted at an unacceptable rate. At this
point the mineral resources of the deep seabed are not being vacuumed
up and exhausted.
Talking about the heritage of mankind, it seems to me what is

really important here is not what happens in the next few years, but
that some kind of system be evolved that for generations ahead pro-
vides an operable system of law, recognizing maybe there will have to,
be a period of no exploitation for a few years.
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But from the viewpoint of mankind as a whole, a year or 2 or 3
or 10 are not all that important, although I recognize the problems
the industry has, because they have stockholders, capital commitments,
and there are professional careers at stake. They are interested in see-
ing this thing move now, not move in 20 years.
But I think from a governmental viewpoint, our responsibility is

to the generations not yet born in our own country and others as well.
Mr. MOORE. I agree with that thrust completely, Senator. Our

problem in this whole question is that we are still approaching U.S.
interim policy from an either-or standpoint.

Either we conclude a law of the sea treaty at the next session, or the
next session beyond that, or the executive branch will promise to go
to the fallback.

Senator PELL. As it now stands, where we have anarchy on the
seabed, if a company now moves in there with an installation, and
citizens of another country come along and engage in either stealing
by stealth, or with violence, does international law cover this point?
I am struck here by the case of murder on a Texas tower in the

North Sea off Great Britain beyond the territorial limits. My recol-
lection is that because it was not a vessel underway, flying a flag, but
a fixed installation beyond the territorial limits, no national law
applied.
What would happen in this case to such a venture if it went ahead

now and a more aggressive military nation seized their resources?
Mr. MOORE. I don't know the answer to that, Senator, and I think

that points up part of the problem for the industry.
Senator PELL. In your opinion as an international lawyer, which

you are, what law would apply to two acts: One, stealing by stealth,
no violence being done, but you knew who it was, and the other, if
violence were done and murder committed in the process?
Mr. Moor. I would be happy to try to answer that at greater length,

but I would not wish to undertake an off-the-cuff answer.
Senator PELL. I would be very interested in Mr. Ely's response to

that, because he is a very able lawyer.
Mr. ELY. Mr. Chairman, with respect to murder committed on an

offshore rig in the North Sea, beyond the limits of national jurisdic-
tion, British law could by act of Parliament of course be made appli-
cable to such a crime. But if there is such a statute in force in Great
Britain now I don't know.
With respect to your question on potential conflict in the area be-

yond limits of national jurisdiction, between nationals of two dif-
ferent countries, the international law now provides in effect that the
freedom of the seas, that is, the right to use the high seas or the sea-
beds for that matter, is hedged about by the requirement that it shall
not interfere with other reasonable use of the freedom of the seas.
Consequently, a forcible intrusion upon what is a lawful operation

by the national of one country, occasioned by the unlawful act of an-
other, would be a violation of international law, 

injured 
would be sub-

ject to redress by the nation state of which the  national was
a subject or citizen.
The forum for such an activity would be either normal diplomatic

remonstrances and conference, or perhaps pursued in some agreed-
upon arbitrational tribunal.

73-825-76-10
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Mr. MOORE. Senator, returning to the principal issue I could sum-

marize it easily by simply saying I think it is time for us to stop the

'either-or approach to this problem. That is, either we conclude a

satisfactory law of the sea treaty in the next session of the Confer-

,ence—it is always the next session—or we are going to go to the

fallback.
The truth of the matter is that the United States is engaged in a

time-consuming important negotiation which is making progress, and

it is in the overall interests of our country and our overall oceans

interest that that negotiation succeed.
We candidly cannot say that it is going to be concluded at any

particular point in time, though I think there are beginning to be
signs that next year looks like a better year, but we cannot say when
it will be concluded, and we cannot pressure-cook it in terms of one
nation getting all of the other nations to be ready to conclude a treaty.
That means we should shift to really having a look at what interim

legislation, what kinds of alternatives would assume uncertainty as

to when the treaty will be concluded, and nevertheless be able to get
at some of the industry's problems without destroying the law of the
sea negotiations.
I have tried to set out, Senator, in my testimony, a number of possi-

bilities at least that might be examined. I doubt that they would meet
-all of the industry's concerns.
On the other hand, I doubt that they would meet all of the admin-

istration's concerns that we have heard on the other side of the
-equation.

It seems to me we ought at this point go back to committee and
-seek to develop legislation which would be a genuine interim alterna-
tive which would not destroy the law of the sea negotiation and which
would encourage the deep seabed mining industry to get on with its
very important developmental sequence.
One last point, Mr. Chairman, if I could. I think it is particularly

important to look at the jurisdictional aspects of this problem. And
that is, is the United States going to go with the basic approach of
the Senate bill that would entrust deep seabed mining to the Interior
Department, or the House version, which entrusts regulation to the
Commerce Department.
My own feeling is that this is not simply a jurisdictional battle be-

tween two giants, the Interior Department and the Commerce Depart-
ment, and we ought not to sit back and wink at it and say well, let's
-see what happens in the administration. I think it is extremely im-
portant in terms of the future of U.S. oceans policy in general.
The recommendations of the Stratton Commission, in terms of

centralization, everything that you, Mr. Chairman, have stood for in
your work in chairing the Oceans and International Environment
Subcommittee, that Senator Magnuson has stood for in trying to get
central planning and direction in oceans, points the way to this being
placed firmly under NOAA.
It is an extremely important decision for the future of NOAA and

the very concept of an ocean agency with central direction and
planning.
Mr. Chairman, I will not go into the organizational recommenda-

tions for strengthening the Government for the making of a national
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•

'ocean policy that I have set out in my testimony since it is not the
focus of this hearing. But ifat any time you would like me to elabo-
irate on them I would be pleased to do so.
[The statement follows

STATEMENT OF JOHN NORTON MOORE, DIRECTOR, CENTER FOR OCEANS LAW AND
POLICY, AND FELLOW, THE WOODROW WILSON INTERNATIONAL CENTER FOR
SCHOLARS

It is a great pleasure to appear before this joint hearing to share a few
thoughts on S. 713, the Deep Seabed Hard Minerals Act, and more generally
on the direction of United States oceans policy. These two Committees have
been the leaders in calling for a coordinated national oceans policy and in stimu-

, lating the organizational changes necessary to achieve it. Much progress has
been made toward that goal but further progress is still critically needed.
In commenting this morning, I will first comment on S. 713 and then turn

to a few comments on strengthening the organization of our Government for
' the making of a national oceans policy. In doing so I am speaking solely in a
-personal capacity and not on behalf of the Center for Oceans Law and Policy
or the Woodrow Wilson International Center for Scholars. These Centers are
.dedicated to the free exchange of ideas and do not adopt institutional positions
on public policy issues.
There are two principal considerations in assessing S. 713 and more broadly

_national policy toward the new deep seabed hard minerals industry.
First, our nation has a major stake in successful conclusion of a good law

of the sea treaty and we must not by our actions pose an unreasonable risk
to the negotiations. As these Committees well know, the United States and its
.oceans allies are engaged in the most, difficult and important oceans negotiation
in our history in an effort to achieve a comprehensive and widely accepted new
oceans charter. That effort is strongly in the national interest and is making
-slow but steady progress.

An acceptable treaty which provides guaranteed access to deep seabed min-
erals is the most effective way to end the legal dispute concerning deep seabed
mineral resources and to provide a stable legal basis for our industry. More-
over, our• national stake in the negotiation touches every aspect of our oceans
interests including vital security needs. The United States also has an obliga-
tion to make every reasonable effort to achieve an international agreement
which will provide meaning to the hope shared throughout the world and voiced

•,by the past two Administrations that the resources of the deep seabed shall
,be managed as the common heritage of mankind as part of an acceptable com-
prehensive law of the sea treaty. This must be achieved, however, in a manner
that will protect guaranteed access to the mineral resources of the deep seabed
and promote development in the common interest of all nations. I do not believe
that the United States Senate will or should give its advice and consent to a
treaty which offers less. But equally important I believe that the Senate will
and should strongly endorse a good treaty as one of the major international
achievements of our time.

Second, we have a national interest in a strong innovative deep seabed mining
industry both for national access to the minerals of the deep seabed and for the
associated deep oceans technology. Amercians can take pride in the accom-
plishments of this new industry to date. We must also recognize the fundamental
problem of the industry which is the lack of an agreed legal regime on which
to base the substantial investments necessary for commercial recovery. Though
the industry has supported the law of the sea negotiations they are concerned both
that the process is taking longer than their own developmental schedule and
that the treaty which finally emerges may not provide incentives for develop-
ment. Their fears are reinforced by an erratic negotiation in Committee I (deep
seabed mining) and an extreme Group of 77 position on deep seabed mining.
We must be realistic in understanding with the industry that the law of the

sea negotiations, though making progress, are extremely difficult and complex
. and are by their nature time consuming, Though there is a good opportunity
to conclude the negotiations during 1977' there is in assurance that they will be
so concluded or that even if concluded the deep seabed provisions will be immedi-
ately applicable on a provisional basis, In short there is no way to an instant

:treaty and too much pressure could even be counter productive. But until such a
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treaty is concluded and provisionally applied the problem continues of no stable
legal regime for major deep seabed investment.
In balancing these two principal considerations I believe that enactment at this

time of legislation such as S. 713 which in effect provides governmental sanc-
tion for commercial production poses an unacceptable risk of harm to all United
States oceans interests including deep ocean mining.
No one can be certain of the effect of passage of S. 713 or similar legislation on

the law of the sea negotiations. Some see passage as a spur to prod what has been
a hard line "Group of 77" position on deep seabed mining. Others see passage as
certain to lead to disintegration of the negotiation. For example, Congressmen
Paul McCloskey and Benjamin Gilman have recently reported to the Congress
from their experience at the most recent session of the Conference that enact-
ment of S. 713 "would clearly end any treaty incentive on the part of a majority
of the nations participating in the third LOS Conference."' My own assessment,
based on conversations with many Conference leaders over the last several years,
is that regardless of what might happen, passage at this time of legislation such
as S. 713 poses an unacceptable risk of harm. Passage would, I believe, be likely
to encourage extremist opponents and could endanger gains in the deep seabed
negotiation and elsewhere. Aspects which would be particularly controversial
at this time include governmental endorsement of commercial recovery beginning
January 1, 1977 and the general political expectations surrounding the bin. It
should also be pointed out that unlike the recently passed 200-mile fishing bill
S. 713 cuts against rather than building on Conference consensus. Thus the
political effect of the two bills is quite dissimilar.
To conclude that passage of S. 713 is unwise at this time, however, is not to

reject other interim legislation which might more adequately balance the prin-
cipal considerations. Indeed it may be time to develop a genuine interim policy
which can permit industry investment without posing an unacceptable risk of
harm to the negotiation. The approach of S. 713, including an effort to con-
clude agreements with reciprocating states, is in my judgment not an interim
measure. Rather it is very close to the final fallback if at some point in the
future a reasonable law of the sea treaty is not achievable. Progress, though
slower than we would like, is being made in the law of the sea negotiations and
it is not a time to invoke our fallback. Indeed much of the problem seems to be
that rather than concentrating on needs of the industry which can be met on an
interim basis we have adopted an either/or approach which promises an ac-
ceptable treaty by a particular date or if it is not achieved promises support for
fallback legislation such as S. 713. The result is a string of broken promises
with a frustrated industry, a restless Congress and an annoyed Conference.

It seems to me that the time has come to candidly admit that we do not know
precisely when a new law of the sea treaty will be concluded or when it will be
applicable to deep seabed mining, though there are signs that the negotiation
is moving to the final stages. We should be equally candid in fairly assessing that
the negotiations are making progress and that a good treaty will be strongly in
the national interest. The issue then become what interim measures, whether in-
vestment insurance, tax incentives, loan programs, or some other can be enacted
now which will not pose an unacceptable risk of harm to the broader interest.
I will not presume to provide an answer for these Committees but would pose
several questions which I believe should be thoroughly explored in fashioning
any interim legislation. These are:
(1) Assuming normal industry development sequence what is the likely date

at which commercial recovery is expected to begin?
(2) What investments must be made and at what times in order to protect this

sequence?
(3) What is the impact on the industry of delay in those decisions or otherwise

of delay in entry into commercial recovery?
(4) If some or all of these investments will be deterred by the present un-

certain legal climate and the impact of such delay will be serious, what as-
sistance can be offered which would not pose an unreasonable risk of harm to
broader ocean goals?

Possibilities which might be explored include tax incentives (for example,
investment tax credits and/or advance assurances that payments made to an inter-

1 "Report by Honorable Paul N. McCloskey, Jr. and Honorable Benjamin A. Gilman.
House of Representatives—Congressional Delegates to the Third United Nations Law of
the Sea Conference, April 9, 1976." Reprinted in Renate Interior Committee Report on
R. 713, the Deep Seabed Hard Minerals Act, 9.4th Cong., 24 Sass., 45 at 46. (Report No.
94-754, April 14, 1976.)
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national authority will qualify for tax credit treatment), an investment in-
surance program, low interest loans, assistance in obtaining credit or possibly
some combination of these or other incentives.
We have a strong national interest in both a successful law of the sea treaty

and a healthy United States based deep seabed mining industry. We need not
shrink from assisting the industry provided we recognize the extraordinary na-
ture of its problems, the public interest in a viable industry, and the overriding
importance of not posing an unacceptable risk of harm to our broader oceans
goals and the long run future of the industry itself. Moreover, since the majority
of nations will depend at least initially on the technology of United States firms
to bring meaning to the concept of the common heritage of mankind, I believe
they would be at least less unsympathetic to legislative efforts genuinely intended
to protect the normal developmental sequence of the deep seabed mining industry
and not intended for political effect or as an alternative to a treaty.
My view in opposition to passage of S. 713 at this time and in support of de-

velopment of alternative interim legislation is predicated on the assessment
that progress is being made toward a good law of the sea treaty despite the
,difficulty of the deep seabed negotiations. If at any time it were to become apparent
that an acceptable treaty were not possible, a treaty including guarantees of
unimpeded transit of straits used for international navigation and guaranteed
access to deep seabed minerals, then I would wish to carefully reassess the fall-
back options including S. 713. To protect this contingency the United States is
correct in maintaining its juridical position that until a law of the sea treaty
with provisions on the deep seabed is concluded and binding deep seabed mining
.constitutes a lawful use of the deep oceans provided that it is undertaken so as
not to interfere with other reasonable uses of the high seas.
In view of the overriding importance of the international political effect of

S. 713, I have not commented on its details. Several points, however, are of par-
ticular concern. These are:
The January 1, 1977 date for authorization of commercial recovery is not

realistic in terms of current Conference prospects;
It does not seem consistent with the report of the Stratton Commission and the

thrust of these Committees toward centralized direction over oceans policy to
,designate the Department of the Interior rather than NOAA as the primary im-
plementing agency for deep oceans mining. This issue is not merely one of com-
petition between Departments but cuts to the heart of whether we will have an
effective NOAA ;

It does not seem consistent with the professed interim nature of the bill to
direct the Secretary of State to enter into international agreements with recip-
rocating states. Moreover, I do not believe this provision would be workable at
this time with other principal industrial nations interested in deep seabed min-
ing. In the present climate of slow but real progress these nations are unlikely
to conclude any such reciprocating agreements. If at some fixture time they
became convinced that an acceptable treaty were not possible then such a provi-
sion would be an important part of a fallback option; and,
The sweeping investment guarantee and insurance provisions would seem ap-

plicable to any company in the World through the simple expedient of incorpora-
tion of a subsidiary in the United States. That could be quite an open ended
obligation for the U.S. taxpayer.
Because of the serious potential adverse effect of enactment of S. 713 at this

time, as well as the need to examine more balanced interim measures, I hope that
these Committees will not recommend passage of S. 713 but rather that they will
begin development of alternative interim legislation which will balance the
principal considerations at stake.
Mr. Chairman, with your indulgence I would like to add a few comments on

the strengthening of our Government for the making of oceans policy. These
comments are based on my observations over a three-year period as Chairman
of the National Security Council Interagency Task Force on the Law of the

and Deputy Special Representative of the President for the Law of the
Sea Conference.

Historically, the organization of the Government for the making of oceans
policy has been a principal focus of oceans interest and particularly of Con-
gressional oceans interest. Indeed the Senate Commerce Committee under the
leadership of its Chairman, Senator Magnuson, and the Oceans and Interna-
tional Environment Subcommittee of the Senate Foreign Relations Committee
under the leadership of its Chairman, Senator Pell, have provided much of the
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impetus for the organizational progress which has been made. In reviewing that:
progress I would single out the following as particularly significant organiza-
tional milestones:

Creation of the National Council on Marine Resources and Engineering
Development pursuant to the Marine Resources and Engineering Development
Act of 1966 (phased out following the creation of NOAA) ;

Creation of NOAA in October 1970 following the 1969 recommendation of the
Stratton Commission;

Establishing the National Security Council Interagency Task Force on the
Law of the Sea as a separate coordinating and action office within the Depart-
ment of State in September 1973; and, most recently,
Creation in October, 1974 of the new bureau of Oceans, Environment and

Science within the Department of State.
Throughout the debate on organization there have been several recurring

themes which are as valid today as ever. They are:
(1) The need to upgrade the attention given the oceans in overall national

priorities;
(2) The need for clear articulation of national oceans goals and development

of an explicit national oceans policy for achieving them;
(3) The need for a greater degree of centralization of oceans programs; and,
(4) The need for continuing interagency coordination and implementation of

oceans policy.
There has also been an ambivalence throughout the debate between the

desirability of a strong oceans agency to achieve centralized direction and
control and a White House Council to perform the same function. Thus when
NOAA was created the National Council on Marine Resources was encouraged
to fade away. Now five years later there is strong sentiment to reinstitute a
more sweeping White House Marine Affairs Council under the direction of the-
Vice President. Senator Humphrey, who as Vice President chaired the National
Council on Marine Resources, recently testified before a Subcommittee of the
Senate Commerce Committee in favor of such a proposal. Interestingly, except
for the recent creation of the new Oceans Bureau within State, little attention
has been given in the debate to the organization of the process for making
and coordinating our international oceans policy.
Further progress in organization of the oceans policy process I believe requires

understanding that a strong lead agency and an effective planning and inter-
agency coordinating mechanism are both required and that the oceans policy-
process inescapably includes an international as well as domestic component,
The experience of the NSC Interagency Task Force on the Law of the Sea
in locating the interagency coordinating office in the lead agency offers an
example which might well be emulated on the domestic side.
Based on these general points and my own experience in an interagency

coordinating role I would like to make the following specific organizational
recommendations for consideration by these Committees at the appropriate
time. I would be pleased at any time to explain these recommendations and their-
supporting reasons in greater detail for the members of these Committees.
(1) We should, where appropriate, accelerate the centralization of domestic

oceans programs under NOAA. For example, regulation of deep ocean mining
must be primarily entrusted to NOAA. We might also take a fresh look at
oceans programs created outside of NOAA since its formation;
(2) We should create within NOAA an interagency Task Force on Domestic

Oceans Policy chaired by the Administrator or Deputy Administrator. NOAA
would be recognized as lead agency for domestic oceans policy and would be
charged with coordinating domestic oceans policy through the mechanism of
the new Task Force. The Task Force would be accorded a separate status within
NOAA and would be serviced by an adequately staffed office;
(3) We should take a fresh look at the composition of the new Oceans Bureau

within State with a view to turning it into a genuine Oceans Bureau rather than
the present amalgam of pre-existing offices. In general the Assistant Secretary
of this bureau should be selected for oceans leadership. Similarly, the bureau
must make a transition from its fisheries and science background to a broad-
based office concerned with the full range of oceans issues. For example, the

2 In continuing to strengthen NOAA perhaps also we might take a fresh look at the
Stratton Commission recommendation to make NOAA an independent agency or in the
alternative perhaps it would be sufficient to give the Administrator of NOAA direct access-
to the President.
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office must upgrade its role with respect to deep seabed mining. It will require
bureau vision and the full backing of the Department to accomplish this shift ;.
(4) At such time as the law of the sea negotiation is concluded the NSC Inter-

agency Task Force on the Law of the Sea and its associated office should be
phased out and a new Interagency Task Force on International Oceans Policy
should be created within the Department of State chaired by the Assistant Secre-
tary of the reconstituted Oceans Bureau and reporting to the Deputy Secretary
of State in his capacity as Chairman of the NSC Under Secretaries Committee.
Just as NOAA is recognized as lead agency on the domestic side so too the Oceans
Bureau should be recognized as lead agency on the international side. To assist
the bureau in the transition perhaps consideration should be given now to placing
the NSC Interagency Law of the Sea Task Force under the direction of the new
Assistant Secretary for Oceans; -
(5) The Assistant Secretary for Oceans should report directly to the Secre-

tary without intermediaries except as he may be reporting directly to the Deputy
Secretary in his capacity as Chairman of the Interagency Task Force; and,
(6) We should create a new cabinet level Marine Affairs Council within the

Executive Office of the President chaired by the Vice President and with a
presidentially appointed Executive Director and adequate staff. The new Council
should perform two principal functions: First, articulation of national oceans
goals and development of an explicit national oceans policy for achieving them;
and second, the new Council would serve as the necessary White House coordi-
nating mechanism for the Interagency Task Force on Domestic Oceans Policy.
Thus disageements within the Task Force on Domestic Oceans Policy would be ap-
pealed through the Council to the President just as such differences within the
Law of the Sea Task Force are now resolved by the NSC Under Secretaries.
Committee or appealed to the President through the Committee. As a corollary
to this structure, the Director of the Interagency Task Force on Domestic Oceans
Policy, located within NOAA, would report directly to the Vice President as
Chairman of the Marine Affairs Council.
These recommendations would provide for centralized White House goal direc-

tion and planning for a national oceans policy, would strengthen the lead agencies-
for both our domestic and international oceans policy, and would provide an
institutionalized mechanism rooted firmly in the lead agencies for day-to-day
interagency coordination and resolution of oceans disputes. It would only re-
main for the Marine Affairs Council and the National Security Council to coordi-
nate our domestic with our international oceans policy. Perhaps even this
could be simplified by providing that the new Interagency Task Force on Inter-
national Oceans Policy would like its domestic counterpart report directly to-
the Vice President as Chairman of the Marine Affairs Council (i.e., an MAC Inter-
agency Task Force on International Oceans Policy chaired from the Oceans
Bureau in the State Department and a MAC Interagency Task Force on Domestic
Oceans Policy chaired by the Administrator or Deputy Administrator of NOAA
both reporting to the Vice President as Chairman of the Cabinet level Marine
Affairs Council). For the present, however, the experience and depth of the NSC
on oceans matters seems too valuable to lose.
Thank you, Mr. Chairman.

Senator PELL. Thank you. The Chairman of the Commerce Com-
mittee on Oceans, Senator Hollings, has made some very constructive.
reorganizational proposals in connection with the current sea grant
college bill, which is on the Senate floor now.
Mr. Frank.

STATEMENT OF RICHARD FRANK, CENTER FOR LAW AND SOCIAL
POLICY, WASHINGTON, D.C.

Mr. FRANK. Mr. Chairman, thank you. I am Richard Frank, and
I represent six environmental groups: The Environmental Defense
Fund, the Environmental Policy Center, Friends of the Earth, Na-
tional Audubon Society, the Sierra Club, and the Natural Resources
Defense Council.
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I have two basic points to make today, and I will be brief in maki
ng

them.
First, the environmental groups believe that S. 713 should not be

passed today, tomorrow, or next year. That bill was drafted by the

industry. It contains unusual provisions; it does not provide any

assurance that a sound environmental regulatory system would be

established; an.d it assumes certain things like resource need, which

cannot justifiably be assumed.
Let me point out one of the basic provisions which we find defi-

cient—the provision which gives to the Department of the Interior the
responsibility for establishing the environmental regulatory system.

The Department of the Interior in the past has tended to do what indus-
try has wanted it to do in this area. For example, it has not estab-

lished sound environmental standards or enforced them in connection
with offshore drilling.
There is no assurance it would do so here.
I do not agree with Ambassador Moore that NOAA ought to have

that responsibility, because NOAA is in the Department of Com-
merce. Both the Department of the Interior and the Department of
Commerce have basically promotional responsibilities and consider
business their constituency. The same agency that promotes deep sea
mining should not be regulating it from an environmental point of
view.
We suggest rather that the Environmental Protection Agency,

which has responsibilities of precisely this nature, ocean dumping for
example, should be the agency responsible for environmental
protection.
We have listed in our written statement other parts of S. 713 which

are objectionable. We would hope the committee will take our com-
ments into account.
Our second basic point is that legislation is needed now, legislation

which would establish an environmental regulatory system. Mr. Dubs
mentioned in his testimony this morning that industry is on the eve
of moving from the drawing board to very expensive prototype equip-
ment. Once that equipment and techniques are developed, it will be
very difficult for the Government to establish environmental stand-
ards that are adequate and to enforce them.
For example, if the industry decides that it will discharge effluents

-on the ocean surface, but in fact effluents should be discharging one
hundred meters down, the equipment modification needed to accom-
modate the lower discharge may be very expensive. If the Government
-could establish that standard now, I think the cost -would be modest,
and the industry would be perfectly prepared to comply with it.
In sum, I hope the committees holding this hearing will draft

new legislation, legislation that will lead to sotmd environmental
-standards and provide for effective enforcement of those standards.

There is another reason why domestic legislation with a sound
regulatory system is needed. It is not at all clear that the international
negotiations, even if they are successful, will result in an effective
-environmental regulatory system.

First of all, there is la time problem. Licenses will be given out, .and
we will have mining before the seabed Authority is established, or
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at least before the seabed Authority establishes standards. So its
standards will be too late.
Second, as Mr. Flipse pointed out, the single negotiating text is

ambiguous. The text could be improperly interpreted. For example,
it could be misread to the effect that the seabed Authority did not have
jurisdiction over environmental standard-setting and enforcement, of
mining activities other than the scraping up of nodules. There is
ambiguous language which one could misinterpret to mean the seabed
Authority did not have jurisdiction over the water column or proc-
essing on the ocean surface.
There are ambiguous provisions which could be misinterpreted (1)

to provide that national governments like the U.S. could not establish
additional or stricter standards, or (2) to provide that subsequently
established environmental standards would not apply to prior
licenses.
These subjects were recently considered, Senator Pell, by a distin-

guished panel of scientists and lawyers of the American Society of
International Law. They have produced a pamphlet called "Seabed
Mining and Environment." It considers such subjects as the inade-
quacy of the Government's present environmental analysis process,
the inadequacy of legislation like S. 713, and it proposes ways in which
these systems should be improved. It proposes provisions for both
the international treaty and also for domestic legislation.
If the committees would like, I would be happy to provide a copy

of the work of this panel to the committees.
Thank you, sir.
Senator PELL. Thank you very much, Mr. Frank.
[The statement follows:]

STATEMENT OF RICHARD A. FRANK, REPRESENTING THE ENVIRONMENTAL DEFENSE
FUND, THE ENVIRONMENTAL POLICY CENTER, THE FRIENDS OF THE EARTH, THE
NATIONAL AUDUBON SOCIETY, THE NATURAL RESOURCES DEFENSE COUNCIL, AND
THE SIERRA CLUB

Mr. Chairman, Members of the Committees,
I am Richard Frank, of the Center for Law and Social Policy in Washington,

D.C. I appreciate this opportunity to appear before you today on behalf of six
environmental groups—the Environmental Defense Fund, the Environmental
Policy Center, the Friends of the Earth, the National Audubon Society, the
Natural Resources Defense Council, and the Sierra Club.* These national, non-
profit organizations, with a combined membership of more than 597.000, have
long taken an active interest in protecting the marine environment. They have
had a particular interest in the environmental implications of deepsea mining,
and have presented their views to the government on this subject in connection
with their participation on the Secretary of State's Advisory Committee on the
Law of the Sea and through testimony to Congressional committee's relating
to proposed deep seabed hard minerals legislation.

*EDF. whose principal place of business is 162 Old Town Road, East Sautauket. NY
11733, has a membership of approximately 57.000 persons and a 700-member Scientists'
Advisory Committee, including members residing in 18 foreign countries. EPC, whose
principal place of business is 324 C Street, SE, Washington, DC 20003. is a privately
funded organization engaging in research, analysis, and representation on energy -
connected environmental issues. FOE, whose principal place of business is 529 Commercial
Street, San Francisco, CA 94111, has a membership of 20.000 persons and is affiliated with
"sister organizations" in 12 foreign countries. The National Audubon Society, whose prin-
cipal place of business is 950 Third Avenue, New York, NY 10022, has a membership of
approximately 340.000 persons including members in more than 100 foreign countries.
NRDC, whose principal office is 15 West 44th Street, New York, NY 10035. and which has
additional offices in Washington, DC and Palo Alto, CA, has a membership of approximately
20.000 persons, including members residing in 8 foreign countries. The Sierra Club, whose
principal place of business is at 530 Bush Street, San Francisco, CA 94108, has a member-
ship of approximately 160,000 persons, including persons residing in 67 foreign countries.
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The environmental organizations would like to stress three points with re-

spect to S. 713 and to deepsea mining legislation in general:
First, S. 713, a bill drafted by the mining industry, does not contain a sound

environmental regulatory system or adequate provisions to ensure that deepsea
mining will not significantly adversely affect the marine environment. For

that reason, and since S. 713 would not otherwise be in the national interest,

S. 713 should not be reported favorably by the Commerce and Foreign Relations

Committees, should not be approved by the Senate, and should not become law.
Second, domestic legislation establishing environmental regulation of deep-.

sea mining is needed now. The industry is in an advanced stage of developing
equipment and techniques and is proceeding without government supervision.
Government supervision is the best means of assuring that industry's plans will
be compatible with environmental protection. If the government does not set
and enforce standards soon, but rather waits to do so until after the fact,
deepsea mining may result in substantial degradation of the oceans and will
be inconsistent with other ocean uses, like fishing. A domestic U.S. regulatory
system is needed even though the Law of the Sea Treaty will contain a multi-
lateral system, since the multilateral system will be established too late and
may well be ineffective (because of limitations the industry is attempting to
impose in the negotiations). In sum, we encourage your Committees to begin
the process of drafting sound deepsea mining legislation.

Third, as noted before, deepsea mining could lead to significant adverse
environmental impact. We do not know the precise nature and extent of that
impact because government environmental studies have not been adequate.
Your committees will, I hope, take measures to remedy these deficiencies in the
environmental analysis process.
Let me amplify the above views.

S. 713 IS ENVIRONMENTALLY UNSOUND AND SHOULD BE REJECTED

S. 713, as drafted, should not be passed and the environmental organizations
could not support it. The bill, after all, is essentially the draft submitted by
the mining industry; while it may satisfy the needs of the industry, it should
be fundamentally modified to take into account other parts of the national in-
terest, including environmental protection.
The following comments point to provisions which are unsatisfactory. The

comments propose specific changes and mention issues which are not addressed
in the bill but which should be addressed in order to make the legislation en-
vironmentally acceptable. Most of the comments below do not include recom-
mended language, but we would be happy to provide that if the Chairman be-
Heves they would be useful.

1. The assumption that deepsea miming should be promoted.—One of the un-
derlying assumptions of the bill is that deepsea mining should be promoted by
the U.S. because of possible future supply needs and in light of other factors
relating to the national interest. We do not believe that such a conclusion, at
present, could be a reasoned judgment because of the incomplete information
on resource need and on environmental impact. The bill should be changed to
reflect that many unknowns still exist about resource need, environmental im-
pact, etc., and that these must be resolved by the Executive branch before taking
the specific steps outlined in the bill.

Section 2(b) (1) of S. 713 states that the purpose of the Act is "to establish
a national program to promote the orderly development of certain hard mineral
resources of the deep seabed". We do not believe that Congress, on the basis
of information before it, can state SO categorically that development of deepsea
mining should be promoted. In Section 2(a) (9), it is said that it is in the "na-
tional interest of the United States to utilize existing technology and capabilities
of United States mining companies". No one, including Congress, knows whether
,existing technology and capabilities are acceptable from an environmental point
of view. Industry will, no doubt, attempt to argue that this language implies
a Congressional judgment that existing technology should be utilized.

2. Relationship to environmental impact statement and NEPA.—The bill does
not adequately express what we believe to be the intent of Congress with re-
spect in the preparation of environmental impact statements and the opportu-
nity for public input. Under Section 7, "environmental standards" are to be estab-
lished, under Section 18, the responsible government agency is to issue rules
and regulations including, inter alit& those related to "environmental standards
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And comriliance" ; and under Section 5, a decision must be made by the re-
sponsible government agency that a prospective licensee has demonstrated the
.ability to comply with applicable "regulations" and that operations under the
license will not pose a threat to the marine environment.
As members of Congress have stated in hearings and as Committee staff

,members have informally indicated, it is the intent of Congress that the Na-
tional Environmental Policy Act should be fully followed; but that it was not
thought necessary to so indicate explicitly in the legislation or to indicate when
environmental impact statements would be prepared. A programmatic environ-
mental impact statement should be prepared before licensing is permitted; reg-
ulations should be accompanied by an environmental impact statement; and a
project environmental impact statement should be required before each license
•can be issued. It would be highly preferable if the legislation spelled this out.
Some commentators (the Marine Board Panel of the National Academy of
Sciences) have gone further and suggested that regional environmental impact
statements should be prepared; we are inclined to believe that regional impact
statements may be unnecessary if the programmatic statements and individual
project statements are adequate, but that is the type of issue that should be
considered by these committees.

3. Timing and standards for envirov,mental guidelineB.—The bill states that
licenses may only be issued after the responsible government official determines
that operations under the license will not pose an unreasonable threat to the
integrity of the marine environment and that all reasonable precautions will be
taken to minimize any adverse impact on the environment." First, as noted earlier,
environmental guidelines and standards are to be promulgated. It should be ex-
plicity stated that no license will be issued until the environmental guidelines
and standards are prepared. Such a prohibition appears in some bills before
Congress, but is not stated in S. 713. Second, the bill should set forth, as the
underlying standard for environmental guidelines a best-available-technology
requirement.

4. Prototype or pilot -project testing.—It has been generally agreed by indus-
try, the scientific community, the Executive branch, and the environmental com-
munity, that the full implications of a major deepsea mining program will not
be understood until we have been able to monitor and analyze the impacts of
a few mining operations. We believe, therefore, it is essential that licensing
should proceed cautiously and be limited to prototype and pilot projects in the
first instance. It would be understood that earlier determinations regarding en-
vironmental standards can and will be modified as more information becomes
available as a result of the projects and that continued monitoring will occur.
The bill does not suggest proceeding with prototype or pilot projects, in the first
instance, and it should be changed to state such a policy.

5. EPA responsibility for environmental standards and enforcement.—S. 713
places most of the Executive branch authority in the Department of the In-
terior. (Other similar bills before Congress place that responsibility in the De-
partment of Commerce.) Two types of responsibilities are included, one oriented
toward promotion of deep seabed mining and economic regulation, and the other
toward environmental standard-setting and enforcement. Environmental protec-
tion can be assured only if the same agency is not assigned the responsibility
both of promotion and also of environmental regulation. Such dual and some-
time cross-purpose jurisdiction represents an inevitable, potential conflict of

• interest and results in non-objective decision-making benefiting those who favor
-development and harming the national interest. The agency best suited for en-
vironmental standard-setting and enforcement duties of the type in question
is the Environmental Protection Agency which has responsibilities of this nature
in various other areas. Without answering whether the Department of the In-
terior (or the Department of Commerce) should be seized with any regulatory
-or promotional functions, the Environmental Protection Agency should have
jurisdiction for environmental regulation. The approval of two agencies would
thus be required before issuance of a license. The EPA would determine whether
the applicant complies with environmental standards, and the other agency
would determine perhaps the economic or royalty considerations.
6. Scope of regulation.—It is our understanding that the intent of Congress in

the bill is that all aspects of deepsea mining would be regulated. However, the
bill speaks about authorizing "development" of hard mineral resources. "De-
velopment" is defined in Section 3(f) as "any operation of exploration and corn-
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mercial recovery, other than prospecting, having for the purpose of discovery,
recovery, or delivery of hard minerals from the deep seabed". One could mis-
interpret the bill by concluding that authorization is required for, and regula-
tions and standards apply to, only retrieval and not, for example, processing
at sea or other such activities. The bill should be amended to point out explicitly
that it covers all activities at sea including retrieval and processing. Further-
more, Congress should consider whether some generic, but perhaps not site-
specific decisions relating to activities on land, such a onland processing, should.
also be covered.

7. Jurisdiction.--The jurisdictional provision of the bill is quite broad but
somewhat vague. U.S. companies have already forewarned the government that
if they consider governmental standards too high, or if other countries have
significantly lower standards which give competitive advantages to entities op-
erating under their jurisdiction, they will attempt to avoid U.S. controls. U.S.
mining vessels might fly foreign flags and the companies might incorporate-
abroad or act through foreign subsidiaries or consortia. But, the U.S. has the-
responsibility to control these companies in such circumstances when the result
may be significant adverse environmental impacts in the ocean. And, of course,.
if development of U.S. mining industry is in the national interest, control over that
industry is in the national interest. As a consequence, the bill should make-
clear that it covers U.S. nationals under all circumstances. Jurisdiction should
extend to U.S. nationals or subsidiaries of U.S. nationals, even when they are
operating a vessel flying a foreign flag. It should also extend to activities of con-
sortia which can be said to be controlled by U.S. nationals.

8. Preservation of certain areas.—Until recent years, the earth's resources:
have most often been exploited without regard to the need to preserve at least
some wilderness areas in their natural state for observation, study enjoyment
and use by future generations. It is important that the deep oceans and seabed
not suffer for the lack of foresight in this regard. The bill should contain a
mandate for the responsible government agency to identify adequate numbers
of ocean blocks to be set aside and made not -subject to licensing for ,exploration
or commercial development.
9. Relationships with foreign countries -and reciprocity.—The U.S. has an

interest in assuring that other countries adopt adequate environmental reg-
ulatory systems, both because the adverse environmental impact of foreign min-
ing vessels will effect the oceans and the U.S. uses thereof, and also because
failure by other countries to adopt such regulations could put entities subject
to U.S. regulation at a competitive disadvantage and would encourage attempts
to avoid US. regulations. In order to achieve this objective the bill should be
changed in two ways. First, the bill contains a reciprocity provision (Section 19)
which provides that licenses issued by states whose laws are in "essential har-
mony" with U.S. law will be given equivalent legal status. This provision should
be modified so that, or the legislative history should clarify that, reciprocity
would apply only if the reciprocating state also has adequate environmental
controls. Second, the legislation should encourage the U.S. Executive branch to

a special effort to assist other governments in their environmental activi-
ties. There are a variety of ways in which that could be done, e.g., by including
those governments in our environmental impact statement process, by including-
them in our environmental research, etc.

10. Liability.—The bill does not set forth whether and to what extent deepsea
mining operators would be liable for pollution damage, nor the means of re-
covery. The bill should provide that the licensee will be subject to absolute liability
for pollution damage and the Executive branch should be authorized to .estab-
lish a liability scheme ensuring that claims for all damage will be paid.

11. Investment insurance.—Section 14 provides insurance to compensate for
"any damages suffered through the impairment" of a licensee's investment. The.
ittended meaning of that provision should be clarified in the legiSlative history—
that it does not refer to an environment standard imposed by any international'
authority.

12. Emergency authority.—Licenses can be revoked, under Section 5(e) [sic],.
for willful, substantial failure to comply with the provisions of the Act or with
any regulation promulgated thereunder; however, the revoking authority must
provide written notice and the actual revocation may take some time. While it is
certainly generally desirable to give the licensee an 'opportunity to have his case
heard, the responsible government agency should have emergency authority
either to revoke or suspend a license if the operation is posing an unreasonable
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-threat to the integrity of the marine environment and if the danger is suffi-
ciently imminent and large-scale so that immediate action is necessary.

13. Review of government inaction.—Federal courts should have jurisdiction
to review any violation of the legislation, including illegal inaction or arbitrary

. action by government agencies and a citizen civil action provision should entitle
any person to institute such a suit, with attorneys' fees awarded to a prevailing
plaintiff.

LEGISLATION PROVIDING ENVIRONMENTAL REGULATION OF DEEPSEA MINING IS NEEDED

As previously indicated, mining companies are presently making fundamental
,sdecisions regarding techniques, equipment and site selection with respect to
retrieval and processing, and these decisions may determine, for years to come,
where and how much environmental degradation will be caused by mining opera-
tions. A timely system of regulation is needed to assure that such decisions com-
port with U.S. national interest.
If government standards are established during the present period, industry

will simply comply with them. If standards are not, industry will have essentially
a free hand. From a practical point of view, it may be difficult for government
later to undo what industry has already done. Industry would claim that retooling
would be too expensive and time consuming, and that such ex post facto regulation
is inequitable. In short, because deepsea mininc, could cause serious environ-
mental harm, it should be regulated. Because delay makes effective regulation
less likely, regulation should be started now.
A basic argument against such regulation has been that it may be unnecessary

since the United States is negotiating the Law of the Sea Treaty with a deepsea
mining regime and environmental controls.
That argument is unsound because:
(1) Deepsea, mining techniques and equipment will be substantially or com-

pletely developed and mining may take place before a treaty goes into effect,
or after the treaty goes into effect but before an international regulatory sys-
tem is established pursuant to the treaty.
(2) Even if a Law of the Sea Treaty with an international deepsea mining

regulatory system is successfully concluded, complementary regulation of vessels
jind nationals by national governments will be essential for effective environ-
mental protection. This is so because of some ambiguities in the Committee I
Single Negotiating Text which emanated from the March/May 1976 Law of the
Sea Conference. For example:
It is the intent of virtually all delegations and the drafter of the Committee

I Single Negotiating Text that the Seabed Authority have power to establish and
enforce environmental standards for all deepsea mining activities, when those
activities take place outside national jurisdiction. Some of the Seabed Authority's
powers over the lifting of nodules or activities, like processing, that might take
incorrectly argue that, because of this, the Seabed Authority would not have
powers over the lifting of nodules or activities, like processing, that might take
place at the ocean surface.
The United States, of course, will want to retain the right it presently has to

establish and enforce environmental standards for deepsea mining operations
under its jurisdiction. If necessary, these standards would be stricter than, or in
addition to, those established by the Seabed Authority. It has been the intent of
virtually all delegations at the Conference and the drafter of the Single Negotiat-
ing Text that such supplementary national regulation could take place. Para-
graph 17 of Annex I of the Committee I Single Negotiating Text provides that
"mbo State Party may impose conditions on a Contractor that are inconsistent
with this Part of the Convention.' Some may improperly interpret the above
provision as preventing national governments from establishing and enforcing

. environmental standards.
The understanding among the negotiators—and the intent of the drafter of the

Single Negotiating Text—is that environmental standards ultimately adopted
by the Seabed Authority should, as one would assume, apply to all contracts, past,
present or future. Paragraph 12(B) (2) (iii) notes that when the Seabed
Authority renews a contract with any licensee, rules and regulations which the
Seabed Authority has adopted after the date of the original contract should ad-
here to the new contract. This provision could be improperly interpreted to mean
that environmental rules and regulations adopted by the Seabed Authority after
a contract is entered into would not be applicable to the contract until this re-
negotiation takes place. If this were so, early licensees could avoid all regulation
since no environmental standards will be in effect at that early date.
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I cite the above examples so that the committees will be fully aware that

there are ambiguities that could be misinterpreted and lead to an ineffective-

international regulatory system. This is simply another reason Congress must

adopt a sound national system.
In light of the foregoing, we recommend that the Commerce and Foreign,

Relations Committees proceed with preparation of deepsea mining legislation.

Such legislation should contain the following provisions:
(1) Except as provided for under the legislation, deepsea mining would not

be permitted.
(2) No license to exploit would be issued until unanswered fundamental

questions relating to environment are resolved; a determination (based on all

information that can be obtained) that deepsea mining would not result in

significant adverse environmental effects is made; and a consideration of re-
source need (and alternative sources) in relation to environmental harm is

undertaken. These questions could be the focus of Executive branch administra-
tive proceedings.
(3) The Environmental Protection Agency should be responsible for environ-

mental standard-setting and enforcement; if advisable, a second agency could be

selected for economic functions (such as the setting of royalty payments) and,
promotion.
(4) Before licenses may be issued, the EPA would adopt standards applying.

a best-available-technology requirement, and assuring that any adverse environ-
mental impact would be eliminated or minimized and that any beneficial en-
vironmental impact would be maximized.
(5) All activities at sea including retrieval and processing, and generic, but

not site-specific, decisions relating to activities on land, would be covered.
(6) No lease or production license would be issued unless, following a project

environmental impact statement and an adjudicatory hearing pursuant to the-
Administrative Procedure Act based on record evidence, it is concluded that;

(a) the applicant can and will comply with all applicable standards;
( b) the project will not result in significant environmental effects, includ--

ing effects with respect to other ocean uses such as fishing; and
(c) the specific site is not of special scientific or archaeological im-

portance.
(7) Licensing should proceed cautiously and be limited to prototype or pilot

projects in the first instance with the clear understanding that earlier deter-
minations regarding environmental standards can and will be modified as more
information becomes available as a result of the projects and that continued.
monitoring will occur.
(8) Controls under the legislation should extend to vessels controlled by U.S._

nationals, regardless of registry, and to activities of consortia which can be-
said to be controlled by U.S. nationals.
(9) The Environmental Protection Agency would be empowered to enforce-

violations through criminal sanctions, penalties, and suspensions and termina-
tions of licenses.
(10) All information relevant to health and safety would be available to the-

public (since this need not entail disclosure of technology data which is justifiably
proprietary).
(11) The licensee would be subject to absolute liability for pollution damage,

and a liability scheme ensuring that claims will be paid should be established.
(12) The United States would recognize the mining claims of nationals of other

countries which recognize the claims of persons operating pursuant to U.S. legis-
lation and which have adequate environmental controls.
(13) Federal courts would have jurisdiction to review any violation of the-

legislation, including illegal inaction or arbitrary action by government agencies„
and a citizen civil action provision should entitle any person to institute such a
suit, with attorneys fees awarded to a prevailing plaintiff.
(14) The Executive should be empowered to conform the legislation to any-

international regime to which the U.S. becomes party (although such power
could be delegated in implementing legislation to the law of the sea treaty).

GOVERNMENT ENVIRONMENTAL ANALYSES HAVE BEEN INADEQUATE

I would like to emphasize here the problems caused by the failure of the-
Department of the Interior and the Department of Commerce to undertake.
timely and comprehensive environmental analyses.
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The form and extent of the environmental impact from deep seabed mining
is, at present, impossible to predict with any degree of accuracy. This is due
to the lack of detailed measures relating to, and limited knowledge about, the
environments being considered and insufficient data and analysis to forecast
the impacts that would be created by large-scale mining operations. Part of the
problem is the inherent difficulty of forecasting the effects of a new and devel-
oping technology. But the key constraint has been the inadequacy of the govern-
ment's environmental research and analysis.
The Executive branch, with an uncoordinated program, has been slow in

moving forward with research, e.g., the collection of baseline data. It has thus
far failed to establish an adequate work plan to interpret such data and to
predict environmental effects on the basis of that data and possible disturbances
caused by mining. And, perhaps far more disturbing, the Executive branch haa
not yet committed itself to assessing, nor has developed work plans to assess,
such basic and fundamental issues as (a) the impacts at sea and onshore of
processing, and (b) the comparative impacts of land and ocean mining.

Finally, even in those areas where the government is undertaking analysis,
it is proceeding in a rather informal fashion. For example, although industry
has indicated a willingness to provide a substantial amount of environmental
information, the government has not, in writing, requested that essential
information.
I mention the above failures of the government to fulfill responsibly its

environmental responsibilities in the hope that the Commerce and Foreign
Relations Committees will insist on proper assessments from the Executive
branch before they ultimately sanction deepsea mining.
Thank you.

Senator PELL. Mr. Charney.

STATEMENT OF PROF. JONATHAN I. CHARNEY, VANDERBILT
UNIVERSITY SCHOOL OF LAW, NASHVILLE, TENN.

Mr. CHARNEY. I am Prof. Jonathan Charney, an associate professor
of law at Vanderbilt University, and I am here to testify in opposition
to enactment of this legislation at this time.
In my statement I indicated five reasons for opposing the

First, I believe that enactment of this legislation is likely to impose
serious adverse consequences on U.S. foreign and domestic interests.

Second, it is likely to have a detrimental effect on the law of the
sea negotiations.
Third, it could be considered a violation of international law.
Fourth, it could encourage activities harmful to the marine environ-

ment without offering offsetting protections.
And, fifth, the potential cost to the American taxpayer is unneces-

sarily high.
In my oral statement I will concentrate on the first, that is, the

foreign relations aspect of this legislation. I think most of the other
subjects have been dealt with to some extent by other witnesses.
All of the witnesses that have testified today have concentrated OD

the law of the sea negotiations, and the impact of this legislation
on deep seabed mining, and perhaps its impact on the law of the sea
negotiations in other committees of the Conference.
I would like to bring another perspective to this bill and to these

negotiations and that is the relationship of deep sea mining negotia-
tions on international trade of raw materials.
As we all know, there is a great amount of interdependence of

nations of the world on raw materials and we depend on imports of
raw materials from developing and developed countries.
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And despite the vastness of the resources on the deep seabed, we
will continue to have that dependence in the future.
The deep seabed resources only involve four metals that contribute

to our well-being. We must negotiate with other countries cooperative
arrangements for trade in all raw materials. And this negotiation
may be a test case for :future cooperation and pricing and access to
those raw materials.
I believe that many nations at the negotiation consider this nego-

tiation such a test case.
,In that environment, it is important for us to be forthright and

progressive in negotiating a treaty that is fair to all nations. This
means that we can not afford to take unilateral action that would
undermine the negotiations and-set the stage for very selfish activities
on raw materials trade.
Due to the availability of the specific resources in question, I don't

think that it would be, very costly for us to be so forthright.
If one looks at the final report of the National Commission on

Materials Policy of June 1973, entitled "Material Needs and the En-
vironment Today and Tomorrow," we would see the United States,
within the North American Continent has what they consider large
identified reserves of copper, nickel, and manganese and they define
large reserves to mean that we have in the continent 75 percent to
twice the expected demand for these resources by the United States
through the year 2000.
That is a large amount of resources that could be developed in an

alternative to deep seabed mining.
We are not as dependent on these foreign sources of raw materials

as our statistics on trade and import would indicate. We are simply
0-oincr to the cheapest source at the present time. It does not mean we
couldn't be independent or less dependent by use of land-based sources.
Second, if one looks at the single negotiating text, ambiguous as

it is, it seems to me to be extremely favorable to the industry. It may
be construed to provide virtually automatic access to the industry. It
may be interpreted as Mr. Frank indicated to give the industry a
vested right in environmental regulations at the date the contract
comes into force.
That could mean for 20 to 40 years regulations that are adopted in

1977 would be the only environmental regulations controlling this
industry.
There are many other very beneficial provisions in the text that in

fact I think may be a bit of overreaching on the part of the industry
• in the United States, rather than being too many concessions.

Accordingly, I would encourage the Congress to encourage the in-
dustry and the Executive to be progressive in negotiations of this
treaty rather than regressive.
• I would like to point out finally that I think the Treasury statement
on the financial impact of this deep sea mining legislation ought to be
taken into account very seriously. The liabilities may be extraordi-
narily large and not worth their cost, particularly in light of the
land-based resources that we have.
- Lastly, I think that it is possible to view this legislation as being
.out of order on the Senate floor this session of Congress, because con-
struing the Congressional Budget Act of 1974, 31 U.S.C. 1351(c), I
think this legislation calls for new spending authority" and such new
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spending authority must be considered through the budget processand there must be an authorization.
So at this time it should not be considered on the Senate floor.
Thank you, Mr. Chairman.
[The statement follows:]

STATEMENT OF JONATHAN I. CHARNEY
Mr. Chairman and members of the committee; I am Jonathan I. Charney,Associate Professor of Law, Vanderbilt University School of Law. I am here tospeak in opposition to passage of any deep sea hard mineral mining bill at thistime. My opinion is based on nine years of work in the field of the law of thesea within and without of government, my membership on the United StatesPublic Advisory Committee on the Law of the Sea and my attendance at theCaracas, Geneva and New York Sessions of the Law of the Sea Conference. Ioppose this legislation for five reasons. First, I believe that enactment of thislegislation at this time is likely to impose serious adverse consequences onUnited States' foreign and domestic interests. Second, it would probably have adetrimental effect on the law of the sea negotiations. Third, it would probablyviolate international law. Fourth, it would probably encourage activities harm-ful to the marine environment without requiring offsetting protections. Fifth,its potential cost to the American taxpayer is unnecessarily enormous.Before discussing the details of my objections to this legislation, I shall setout my perspective on the issue before you. In forming my opinion on this legis-lation, I have found two principal goals to consider which may at first glanceappear mutually exclusive but on further reflection are not. The first goal isto maintain the high standard of living in the United States. The second is thegoal of narrowing the gap between the less developed and the developed nations.The reasons for the first goal are obvious. The second is based not only on thehumanitarian desire to benefit the populations of those less advanced countries,but is based on the real need to minimize world conflict that inevitably resultsfrom the presence of. extremes of wealth and poverty in the world.There is no doubt that the production of raw materials at low cost wouldcontribute to the narrowing of the gap between rich and poor countries if itresults in lower resource costs worldwide. Deep sea mining may accomplishthis goal in the long run. However, the creation of conflict between nations wouldnegate any possible benefits of seabed mining. Not only is conflict avoidance aproper goal in itself, but the creation of an atmosphere of cooperation is essentialto the maximum utilization of the world's resources through trade and the avoid-ance of unnecessary consumption of resources in war. In considering this legisla-tion, it is important to view the effects of its enactment on these two goals, themaintenance of a high standard of living for the United States and narrowingthe gap between the developed and developing countries. As I will show below, itappears to me that enactment of this legislation at this time is counterproductiveto each of these goals, because of its likelihood to foster conflict and its question-able impact on resource needs, at least for the short term.
In reaching these conclusions I am in direct disagreement with the twosentiments that motivate some people •to support this legislation, the desire togive United States industry what it seeks whatever the cost and hostility of manyto any form of cooperation with the less developed countries particularly inmultilateral forums. Both of these sentiments fail to appreciate a fact of inter-national life, that the United States well being in the future depends on thecreation of a cooperative international climate. They also fail to appreciate thatdue to the timing and substance of the Law of the Sea Conference these nego-tiations will be critical in the creation of that climate. Many developing nationshave viewed this conference in this way and have negotiated in good faith in an

effort to accommodate substantive needs without regard toldeology. Our failureto reciprocate could be a grave mistake. Enactment of thg legislation could besuch a mistake.
Let me now turn to the specific issue at hand.
The United States is currently engaged in serious and extensive negotiationswith nearly 150 other nations to achieve a multilateral convention on the law ofthe sea. Our commitment to achieving this objective stems from a recognitionof the many benefits that will flow from 'international cooperative managementof the ocean and its resources. In the area of deep seabed mining, it is hoped

that the convention will provide a secure political and legal framework for
73-825-76 11
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United States investors, while reducing the possibility or military and other
confrontations between competing exploiting nations. The net effect will be to

guarantee a stable investment climate, which no domestic legislation can achieve.

The last session of the negotiations in New York made subsantial progress

towards a law of the sea convention. The Committee I Single Negotiating Text

that was produced in Geneva in 1975 was the focal point of intense negotiations

that took place in New York this spring. The product of those negotiations is

found in the Revised Single Negotiating Text (A/Conf.62/WP.8/Rev.1/Part I)

that was issued on the last day of the Conference. I assume that it has already

been made part of the record of these hearings by a previous witness.

The Geneva Single Negotiating Text described a regime that would manage

the resources of the deep seabed through an international organization. That

organization would have an Assembly to establish policies, a Council to supervise

the execution of the policies, special Commissions to execute the policies, a Dis-

pute Settlement Organ to decide legal and factual issues and an Enterprise to

mine the resources of the Area itself or through contractors. A further explana-

tion of that text and discussion of the future of the negotiations is contained in

my article, "The International Regime for the Deep Seabed: Past Conflicts and

Proposals for Progress," 17 Harvard International Law Journal 1 (1976).

The New York Session of the Conference addressed itself to refining the regime

bet out in the first single text. The result was a text that retained much of the

form of the first text but significantly modified the critical matters of control

and discretion. When read in its entirety we see that much of the discretion of

the Authority that was found in the first text has been eliminated and the re-

maining discretion has been principally vested in the Council rather than the

Assembly. Since the Council will more closely represent the economic and power

realities of the international community this shift means that the developed

countries, particularly the United States will have significant influence in the

Authority. In addition to making these changes, the revised text has provided

new texts on various aspects of the Authority not included in the first text.
These new textual provisions cover details relating to the Enterprise and the

Tribunal as well as the financial arrangements the Authority will have with

exploiters.
Although there are some important issues left to be negotiated, it is clear that

substantial progress towards reaching a balanced regime for the deep seabed

was made at New York. There is no doubt that serious negotiations occurred 
in

New York and that the text is approaching its final form.

If no other fact indicates that the negotiations are making progress, it is

the agreement to have a seven week negotiating session this summer in Ne
w

York. This short interval between sessions is a marked contrast to past proce-

dures and indicates a quickening of the pace of negotiations. Even the site of the

next session is important. New York was chosen, not for its climate but for the

fact that the neecssary support facilities and rapid and efficient communications

to every nation's capital are available. This will allow the negotiations to proceed

unfettered by the lack of logistic support found in other possible locations.

In light of this situation, it is clear that the passage of any deep sea mining

act now is likely to upset and significantly set back these negotiations. To enact

domestic legislation at this point would fly in the face of our commitment to

establish an international system for orderly seabed production. Unilateral acti
on

could so alienate the bloc of developing nations with which we are negotiati
ng

as to cause the United States to become isolated and prevent it from having a
ny

significant impact on the treaty produced by the Conference.

A serious disruption in one area of the negotiations will upset negotiating

alignments throughout the Conference. Even worse, unilateral action could

disrupt the Law of the Sea negotiations entirely.
In ray view there is little cost in waiting until the conclusions of these negotia-

tions. First, there is much to gain from a successful Law of the Sea Convention.

The stabilizing effecl of such a convention would produce very valuable political

and economic benefits to the United States. Second, the contents of the negoti-

ating texts indicate that the United States will achieve many results that 
it

wants which it cannot get without a convention. Such results include the esta
b-

lishment of the right of transit passage and overflight through more vital 
inter-

national straits than our navy could keep open by force and the establishment

of compulsory dispute settlement procedures that are currently not available.

The third reason for not taking unilateral action now is based on my opinion that

the negotiations will produce the secure economic environment industry seeks.
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I believe that unilateral action and the consequent reactions by the international
community, on the other hand, are likely to produce only instability, which will
inhibit the development of deep seabed mining.
The cost that the mining industry argues makes waiting unsatisfactory is that

of delaying development until the negotiations are concluded. My response to
this has two parts. First, as I have already noted, unilateral action is likely to
produce an equally unstable investment climate that would continue to inhibit
development. Second it is clear that the need for these resources is not yet great
enough to justify risking the successful outcome of the negotiations and other
worldwide interests.
Not only is there no present shortage of the metals likely to be produced from

seabed mining, but effective international cartelization of these metals by de-
veloping countries acting alone is highly improbable. There is no doubt that the
world's supplies of the metals likely to be produced from deep sea mining are not
about to be exhausted. The reasons cited in support of early deep sea mining
include a desire to keep resource prices low and to provide the United States with
a reliable source of these resources. It is clear that we cannot make an intelligent
decision based on the first reason. There is no information available to indicate
the relative cost of seabed production versus land based production. In addition,
in determining the importance of that goal, one must factor in the costs of uni-
lateral action which I believe would be incalculably high. Accordingly, this
rationale is not convincing. The goal of providing a reliable source of materials
also leads us into the realm of speculation. Although there are differences of
opinion, I believe that successful international cartilization of these four metals
is unlikely.' Not only is the resource concentration not as great as it is in oil but
the unifying political issue (such as found in the middle east) is not present for
these metals.
Furthermore, if independent secure sources of metal production are necessary,

the highly vulnerable mid-ocean location of nodule mining is less than ideal.
The Final Report of the National Commission on Materials Policy, Material
Needs and the Environment Today and Tomorrow (June 1973) that was issued
pursuant to the National Materials Policy Act of 1970 Section 201 of Title II of
Public Law 91-512 provides some valuable data. Table 4.2.1. classifies the United
States identified resources of copper, nickel and manganese as "large". They
defined "large" to mean that the size of these deposits are approximately 75%
to twice the minimum anticipated cumulative United States demand to the
year 2000 of these metals. In fact, many of these deposits are not even being
developed.2 Under these circumstances, the argument for rapid seabed develop-
ment through unilateral action appears to me to be very unconvincing.
Let me distinguish the two hundred mile fisheries bill from this situation. I

opposed passage of the fisheries bill because I believed that its implementation
might have a detrimental effect on the law of the sea negotiations. I believe that
unilateral enactment of deep sea mining legislation would present even greater
risks to the Conference. Unlike the fisheries zone situation, the legislation you
are considering is not compatible with the present negotiating text. Furthermore,
in contrast to the fishery bill which provides for government action, the mining
bill sanctions private actions that may not be exercised with an eye to diplomacy.
Thus, this bill's injection into the negotiating picture at this time is likely to be
viewed as an extreme act and result in a harder and more extreme posture by
the Group of 77. Such a scenario could set the negotiations back by years.
In this age of increasing interdependence, it is important for each country to

seek to minimize conflict with other nations. This is the purpose of multilateral
negotiations, and to further that purpose it becomes crucial for each country
to maintain a good faith negotiating stance during the time that negotiations
are in progress. At this stage, while deep sea mining is under negotiation, it is
inconsistent with our goal of minimizing world conflict to take unilateral action
by passage of this bill. In my opinion, it is simply not worth the cost.
I also believe That current international law ought to deter action on this legis-

lation. It is now a universally recognized principle of international law that

1 see, Edward R. Fried, International Trade in Raw Materials: Myths and Realities,
191 Science 641 (February 20, 1976) ; Statement of Frank Zarb, Federal Energy Office,
Department of the Interior, Hearings before the Subcommittee on Appropriations of the
House Comm. on Interior and Insular Affairs, 94th Cong., 1st Sess., Pt. 6, at 381 (1975).
Statement of Simon D. Strauss, Executive Vice President of ASARCO, Inc., Business
Week, June 30, 1975, at 20. See also Business Week, February 3, 1975, at 31.

2 Although such supplies of cobalt do not exist within the United States, the market for
cobalt is sufficiently small as not to provide an independent justification for seabed mining.
In fact, I understand that the industry will seek to minimize seabed production of cobalt.
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the deep seabed and its resources are the common heritage of mankind. Some
have argued that this situation permits each country to exploit an area of the
deep seabed without the explicit consent of the international community. This
view assumes that each nation has a possessory interest in a fraction of the whole.
Although arguments exist to support that view I believe that the reverse is

true: each nation has a fractional interest in possession of the whole. This dis-
tinction is a familiar one in property law; the interest is joint rather than sev-
eral. Thus, a nation has no right to exploit the deep seabed absent the consent
of the community of nations. Division of the deep seabed into mining blocks de-
scribed by latitude and longitude as proposed in the bills under consideration
would be particularly inconsistent with the state of international law. In fact,
such a division would be unprecedented in the law of the sea.

If one takes the view, as I do, that international law is judged not so much
by a technical legal analysis but rather by a practical examination of what the
community of nations understands nations ought to do, then it appears that there
is a tacit understanding of the community of nations that no nation ,should
unilaterally exploit and deplete the nonrenewable resources of the deep seabed
without the consent of the other nations. In language that left no room for doubt,
the U.N. General Assembly passed a Moratorium Resolution in 1969 declaring
that, pending the establishment of an international seabed regime, no state
or person should claim or exercise any rights over the resources of the seabed
beyond national jurisdiction. ,Subsequently, all nations of the world, including
the United States acted upon that assumption by engaging in negotiations to
develop a regime that would provide the consent of nations to resource exploita-
tion of the deep seabed. Furthermore, no nation has engaged in commercial
exploitation during this period.
At the close of the Geneva session of the Law of the Sea Conference in 1975,

the President of the Conference issued a warning against any interim unilateral
action to commence exploration and exploitation. This warning was in response
to the concern expressed by many nations that some states would violate their
commitment to negotiate a multilateral seabed treaty. This concern was par-
ticularly acute among the developing countries, who fear that the technological
lead held by a few developed countries will prevent the developing countries
from realizing any significant share of the profits from seabed mining. How-
ever, the same fear is shared by virtually all other developed countries, who
do not want to see the United States take the lead in seabed mining.
Although none of the facts that I have just referred to individually creates

international law, in my view the net result of this history indicates that the
community of nations believes that the United States ought not authorize deep
seabed mining, particularly during the pendancy of negotiations. Whether the
applicable international law on the subject is a prohibition on deep seabed
mining per se or a prohibition from frustrating the conduct of active inter-
national negotiations aimed at resolving an international dispute is academic.
The important fact to consider is that failure to abide by the obligation is
likely to meet with the same community reaction as would follow any other vio-
lation of customary international law. It is incumbent on the Congress to take
this aspect of international relations into account when considering this
legislation.
In addition to creating a risk to the success of the Law of the Sea Conference

and a risk of violating international law, the current deep sea mining hill fails
to provide adequate protections for preservation of the marine environment.
The technology of deep seabed mining is of very recent origin. Neither the
mining industry, the scientific community nor the federal government has yet
produced satisfactory environmental impact studies which would enable Con-
gress to make a responsible decision as to the permissible scope of mining
activity.
From the limited research which has been conducted, it appears that seabed

mining will produce a broad spectrum of significant environmental disturbances.
These will occur in both phases of the mining cycle: retrieval and processing.
A properly detailed analysis of the impact of retrieval operations must address
three questions: what is the effect on the ocean floor, the middle layer and the
surface?
The ocean floor shelters highly-diversified deep sea fauna, which will in-

evitably be disturbed as nodules are scraped from the floor and lifted to the
surface. The ecological value of these fauna has not yet been established. Some
of them, however, have reproductive cycles of two hundred years and, without
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planned preservation, would rapidly become extinct.' Another area for inde-
pendent study is which mining technique will produce the least overall disrup-
tion on the ocean floor.
The middle layer of the ocean will receive discharges of sediment as the

nodules are separated out. A report by the National Academy of Sciences has
estimated that a very small scale mining operation of about 5000 tons would
produce a daily sedimentary discharge comparable to that of a major river
at flood.' It may take decades for the sediment to settle down to the ocean bottom.
The major impact of retrieval operations will be felt at the ocean surface.

It is possible that discharges of sediment at the surface will disturb the photo-
synthesis process, impairing the food chain.' A similar disruption to the food
chain may occur if the discharges discourage the surface feeding of deepsea
animals.' In addition to these results, scientists have speculated that the
relocation of deepsea bacteria and other micro-organisms to the ocean surface
may bring them into contact with incompatible surface fauna or even trigger
mutant strains harmful to humans working on the surface.' Finally, mining
operations may cause commercial fishing stocks to migrate or become extinct,
which would have severe and worldwide economic consequences.
Most United States deepsea mining companies have expressed a preference

for land-based processing, because of the probable financial savings. Whether
processing occurs at sea or on land similar environmental problems are foresee-
able and require study. Approximately 96 percent of the nodules is waste and
will be dumped.' Since industry 'is, for the most part, not interested in the
manganese content of the nodules, this mineral will reenter the ocean in huge
quantities or produce large land based stockpiles. Toxic reagents used in proc-
essing such as acids and caustics, will also require disposal.
From an environmental standpoint, given the lack of collected data, it is•

premature for Congress to consider any authorization of deep seabed mining.
It is already clear that more stringent controls will be needed than the vague
guidelines contained in these bills.
Thus far, the interested mining companies themselves have made the greatest

effort to measure the environmental impact of seabed mining. The scientific
community has also given the area some attention. Neither group, however,
has proceeded beyond an initial analysis of the impact of retrieval operations:
the processing phase has been completely overlooked. The most glaring omission
in this area is the failure to even identify the problem of waste disposal.
The role of the federal government has been very limited. The State Depart-

ment, the Commerce Department and the Department of the Interior have
conducted preliminary investigations, but have not yet produced the detailed
environmental impact statement required by the National Environmental
Policy Act of 1969. Although the bill you are considering attempts to provide
basic environmental protections, it lacks, in addition to evidence of previous
environmental assessment, a set of standards and an enforcement mechanism.
In particular, no provision for on sight inspection by qualified government
agents is included in the bill, at a minimum such governmental supervision
ought to be authorized along with the necessary budgetary provisions. Similarly,• the bill under discussion makes it impossible for private groups interested in
protecting the marine environment to comment on whether a license ought to be
issued. This situation is due to the fact that section 6(c) of this bill forbids
the disclosure of the location of the block to be mined until the license is issued.
Obviously, the environmental issues raised by the legislation have not been
fully considered.
The fourth reason for my objection to passage of this bill relates to its poten-

tial cost to the American taxpayer. The deep sea mining bill under considera-

3 U.S. Department of Interior, Draft Environmental Impact Statement Proposed for
U.S. Involvement in Law of the Sea Negotiations Governing the Mining of Deep Seabed
Hard Mineral Resources Seaward of the Limits of National Jurisdiction (March 1974)
3.10.

Marine Board Panel on Operational Safety and Marine Mining of the National Academy
of Sciences, Mining in the Outer Continental Shelf and in the Deep Ocean (1973) at 100.

5 Amos, et al., Deep-Ocean Mining: Some Effects of Surface Discharged Deep Water, inPapers from a Conference on Ferromanganese Deposits on the Ocean Floor, 0. R. Horn(ed.) (1972).
6 Dietz, The Sea's Deep Scattering Layers, 207 Scientific American 44 (1962).
7 Malone, The Possible Occurrence of Photosynthetic Microorganisms in Deep Sea Sedi-ments of the North Atlantic, 9 Journal of Psychology 482-88 (1973).
8 Land-Base Requirements for Deep-Ocean Manganese Nodule Mining by Raymond Kauf-man, Deepsea Ventures, Inc., Gloucester Point, Virginia at p. 121,
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tion would insure private industry from risks inherent in a commercial

enterprise.
There are two categories of risks that woul

d be insured against: loss of

investment due to intentional interference with 
mining operations and loss of

investment due to the incompatibility of the regi
me established by the instant

legislation and the international regime. Both 
protections expose the United

States Treasury to large liabilities.
There is no doubt that the international regime 

will be incompatible with the

instant legislation, at least with respect to the 
fact that the legislation requires

no payment of royalties on the minerals produce
d or sharing of profits. It is

certain such a payment will be required under 
the international regime. ( See

paragraph 9D, Annex II of the Revised Single 
Negotiations text). Thus, it is

certain that the international royalties would h
ave to be borne by the United

States Treasury. This liability could be large 
particularly due to the fact that

every deep sea mining operation licensed by 
the United States would have a

right to make the same claim for compensati
on. Such a situation would basically

entail a direct United States subsidy of deep s
ea mining.

Direct interference with a mining operati
on could also require the United

States Treasury to pay large amounts of mo
ney to the mining companies.

Since the amount of investment is hig
h (about a half a billion dollars per

mine site) the potential exposure to the Uni
ted States Treasury, should an

insured event occur, would be in the hund
reds of millions or even billions of

dollars.' In my view, the United States Gov
ernment ought not assume the risks

of private enterprise. Our economic syst
em is based on individual risk taking

and no exception should be made here. 
This is particularly true in light of

the amount risked, the significance of the
 risk involved and the present absence

of governmental control of the industry
.

Let me make clear that the true natu
re of the "insurance" or "investment

guarantee" provision—the key element
 in this legislation—is actually a govern-

ment subsidy. As you know, commerci
al risks can be insured against by the

purchase of insurance. The only value of 
this legislation to the industry is that

the government insurance rates would
 be lower than private insurance. The

difference between the two rates is the amo
unt of subsidy that is being under-

taken, not to speak of the virtually limitl
ess fund available in case the insured

event occurs. It is sound economic policy t
hat each enterprise should bear the

full burden of its costs so that the market c
an determine which enterprise is

most efficient. By subsidizing deep sea minin
g in this way, the United States

will be favoring one method of mineral recove
ry over others. Before such a step

is taken, this fact must be fully realized by the 
Congress and the public. In my

view, the public is not about to subsidize these
 giant corporations in this new

and risky enterprise.
I see no reason why the mistakes made for Lock

heed ought to be made for

Kennecott Copper, International Nickel and United St
ates Steel and repeated

for Lockheed. Furthermore, due to the consortium arran
gements, the insurance

offered by the United States could also protect against r
isks assumed by such

foreign companies as Union Miniere."
In conclusion, as a taxpayer and a citizen, I object to the p

assage of such an

insurance—subsidy provision and believe that on that grou
nd alone the legisla-

tion should not be enacted. If one considers the other objec
tions that I have

relating to its effect on the negotiations, its likely illegality a
nd the environ-

mental risks, it should be clear beyond doubt that the legislati
on ought not be

enacted. At most the legislation should be rewritten by the necess
ary committees,

and reviewed by the budget committee to minimize or eliminate its c
ost, to add

the necessary environmental and regulatory aspects and to hold th
e bill until

the outcome of the law of the sea negotiations is known.

The Congress ought to take steps to encourage the Executive to adop
t pro-

gressive positions at the negotiations that will facilitate an early and satis
fac-

tory conclusion of the Conference and rapid implementation of the resul
ting

9 Mr. Marne Dubs of Kennecott Copper estimates the investment per site t
o be about

-V2 billion dollars. If four United States companies engage in deep sea mining, a 
loss of that

investment would total $2 billion.
10 Neither Sections 10(b) and 17 of S. 713 nor Sections 10(b) and 18 of 

H.R. 11879,

prevent insurance coverage of foreign corporations. Section 10(b) is limited 
to the pro-

hibitions of Section 10. Section 17 of the Senate bill and 18 of the House bill do no
t prevent

foreign corporations from establishing United States corporations to engage in 
deep sea

mining. In fact, an attempt to forbid foreign corporations from applying for licenses an
d

insurance might violate bilateral treaties that provide for national or most favored natio
n

treatment.
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treaty. In this way the interests of the United States and the rest of the world
will be protected.
Mr. Chairman, thank you for this opportunity to speak to the Committee. I

hope that my comments have been helpful to you.

Senator PELL. I think you may well be right on that point of order
question, which would apply to many other proposed bills before the
various committees of the Senate at this time.
Mr. Charney, you were saying you felt there were elements of this

text that overreached in the direction of industry.
Could you give me one or two examples?4

Mr. CHARNEY. The one example that I think is the most blatant is
the vested right in environmental regulations existing at the time of
the contract.
That is, there is a provision in the basic conditions, annex 2, the last

few paragraphs, that says that the contract under which the industry
engages in deep sea mining can not be amended, nor can the regula-
tions under which they act be amended unless there is agreement by
the contractor, the industry.
There is also the automatic right of any industry that seeks to go

out there and engage in deep sea mining, if it meets specific qualifica-
tions listed in the text.
I construe that as meaning there is absolutely no discretion on the

part of anyone but the industry to go out there and exploit.
In the situation in which the environmental consequences of deep

sea mining have not been explored, it may be unwise from an inter-
national environmental standpoint to permit industry to go out
uncontrolled.
Is that sufficient?
Senator PELL. Yes.
What Would happen if we do nothing, don't pass this bill, and at

the same time the law of the sea negotiations take until 1980 or 1985
to come up with an agreed upon regime?
What would be the impact, do you think, any one of you?
Mr. MOORE. Mr. Chairman, if I can take a stab at that, I think that

poses the issue very well, because we may well be in extended negotia-
tions which hopefully will not be 1980, but will not necessary be next
year.
My own feeling is that we are going to pay a cost if there is nothing

°.at all. One thin that might happen is the industry will begin to
mine the deep se'-abed in the absence of environmental regulations, for
example, and in a climate of great uncertainty, and the second thing,
that seems to be more likely to me, is that at least substantial segments
of the industry will not make the necessary investments to continue in
their normal developmental sequence as indeed they have testified.

Senator PELL. Why would a delay of 5 or 10 years be a disaster from
the long-term viewpoint of the country?
We are talking about many many decades ahead.
Mr. MOORE. think that is one of the issues the committees should

study in looking at the interim legislation. It is precisely one of the
questions I have posed; that is what is the cost of delay for the indus-
try in this country?
My own feeling is that even internationally there is an interest in

having our industry keep to normal developmental sequence, because
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the international community is going to be relying on this 
industry,

to develop the common heritage of mankind. It is not going to 
come

from elsewhere in the world, at least for a substantial number of years.

Senator PELL. I would like to get a reaction from Mr. Flipse, who

has done as much as anybody in this field, and whose own personal

reputation is at issue here.
If no treaty is agreed upon, and no law is passed, what will be the

policy of your company, sir?
Mr. FLIPSE. This is a speculation, of course, Senator, but I think

the choice would be between abandoning the program because of the

high cost of continuation in the face of increasing risk, or to export

the technology to a ready and willing buyer, who would be willing to

take those risks, either through a national program that is supported

or underwritten, or a governmental program, say our friends in the

U.S.S.R.
Or, the third possibility is that the economic tradeoff could be made

that the lack of protection was a reasonable price for not having to
pay -U.S. taxes and not having to meet U.S. environmental standards,
and that a friendly nation, not part of the law of the sea treaty,
would act as a host country and ocean mining could be developed
then as a highly speculative industry in some land of opportunity.
I think those are the three alternatives that would be considered.
Senator PELL. Would the third alternative be such a disaster or not?
Mr. FLIPSE. To the United States it would be, because it would not

give the United States an opportunity for self-sufficiency in these
metals.
Senator PELL. What would you do yourself?
Mr. FLIPSE. I would probably do as John Moore did, and go to the

Woodrow Wilson Center, or take early retirement, Senator.
Senator PELL. Mr. Charney ?
Mr. CHARNEY. Any of the adverse consequences that might be

visited upon the United States by failure to enact this legislation
or approve the treaty at an early stage depend on the profitability of
the industry.
Right now that is very speculative. We are guessing as to whether

it will be profitable or not. If it is unprofitable, delay would not be of
any consequence; maybe it would be a saving of investment by private
industry. If it is profitable, it may result in some money being made
by industry, and perhaps a lowering of some costs of these metals.
But we are not about to run out of these metals, worldwide or na-

tionally. We are not talking about any significant risk of cartelization
of it that will put us in jeopardy.
Mr. FRANK. Senator, if I may for a moment, it seems to me that,

whether or not the U.S. provides protection, there will be some com-
panies or at least a company that will proceed to mine. There will be
some equipment and techniques developed. And it is important from
an environmental point of view that this mining and equipment be
regulated.
Doing nothing for the next 7 years is bad from an environmen-

tal point of view.
That does not mean, on the other hand, that we have to license, that

we have to have an insurance program, that we have to promote deep
sea mining.
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It does mean that we need an environmental regulatory system.
Senator PELL. I am not advocating doing nothing, but I am wonder-

ing whether it would be such a disaster if, as I say, no action was
taken in either direction for the time being.
I have another question for Mr. Flipse. He mentioned in the course

of his testimony that under the draft text, that technology would be
given away.
How would the technology be given away under the present so-

called agreed upon text?
Mr. FLIPSE. In my testimony I raise the question. The single nego-

tiating text say just that tax incentives at the discretion of the
authority, could be made available to the source of the technology.
That is, of course, paraphrasing it. But that is the only mention of

reward. It is entirely discretionary.
Senator PELL. But that is not giving away. I think the phrase you

used was giving away our technology.
Mr. FLIPSE. r. Kissinger's April 8 speech made the statement that

the United States would be generous in the transfer of the technology
needed for ocean mining to the authority, and enterprise, and I re-sented him being generous with our technology and not having con-sulted with us in that regard.
Senator PELL. Even if he had consulted with you, you wouldn't beenthusiastic.
Mr. FLIPSE. That is correct.
Senator PELL. Thank you all very much indeed for being here. Allthree committees have joint jurisdiction over this measure, and withthe pressures the way they are, the point of order question that wasraised, I am not sure that any action may be taken on this in thissession of Congress.
But we will wait and see. Thank you, gentlemen, for being with us.[Thereupon, at 12:50 p.m. the hearing was concluded.]

73-825-76-12



.



ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

U.S. SENATE,
COMMITTEE ON COMMERCE,
Washington, D.C., 1.11-ay 7, 1976.Hon. EDWARD H. LEVI,

Attorney General of the United States,
Department of Justice,
Washington, D.C.
DEAR MR. ATTORNEY GENERAL: The Senate Committees on Commerce andForeign Relations have scheduled joint hearings to consider S. 713, the DeepSeabed Hard Minerals Act, on May 17 and May 19, 1976. The bill wouldpromote and regulate deep seabed mining operations by U.S. corporations. SinceS. 713 is somewhat novel, I would appreciate your Department's assistance inanalyzing this bill for the Committees.
In particular (and in addition to any general comments or suggestions youmay have), I would appreciate answers to the following questions:
(1) Is the definition of "Continental Shelf" contained in section 3(c) of thebill either accurate or appropriate?
(2) Does section 3(i) make a wholly-owned U.S. subsidiary of a foreigncorporation eligible for a license (and the investment protection program)under the Act?
(3) Is there any requirement that hard minerals which are recovered undera license issued pursuant to the Act be only used in, or delivered to, the UnitedStates?
(4) What is your interpretation of the term "person subject to the jurisdic-tion of the United States" as used in section 4(a) ?
(5) Section 5(a) (1) requires that the Secretary of the Interior determinewhether operations under a license application would unreasonably interferewith other reasonable uses of the high seas, etc. Isn't this more properly afunction of the Department of State?
(6) What anti-competitive potential is created by the issuance of an exclusivelicense to a joint venture of competing mining companies? How can the UnitedStates exert effective control over mining operations which may be conductedby foreign-flag vessels thousands of miles from our country?(7) In section 5(c), the bill provides that a license may be revoked for"willful, substantial failure to comply with the provisions of the Act", but onlyafter the licensee is notified of the violation and is given an opportunity torectify the violation. Is there any precedent for such a provision?(8) Is it necessary or desirable to require that any conditions contained ina license be based upon promulgated rules and regulations (section 5(d) ) ?(9) Please list the laws which are made applicable by section 16 of S. 713to activities which would be licensed under the bill.
(10) Section 17 deals with consortia involving mining companies of differingnationality. Where in the bill is a consortium (containing foreign entities)authorized to obtain a license? Wouldn't the issuance of a license to such aconsortium contradict the requirement that licenses be issued only to "eligiblea pplicants" ?
(11) Section 17 seems to extend U.S. tax and customs laws, etc., to foreigncorporations. Is this your interpretation of that provision? Is there any legalrationale for such a result?
(12) Is there any provision in S. 713 which requires that only U.S. vesselsmay be used in mining operations at sea under a license issued pursuant to thebill. If not, can foreign-flag vessels be subjected to in rem liability (re: section21 (c) ) given the Convention on the High Seas?
I would appreciate your general comments and your answers to the abovequestions by not later than 10 :00 a.m. on Monday, May 17. Should your staff

( 167 )
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have any questions, please have them 
contact James P. Walsh, Staff Co

unsel

.for the Commerce Committee, at 
244-9347.

Sincerely, WARREN G. MAGNUSON,
Chairman.

U.S. SENATE,
COMMITTEE ON COMMERCE,

Washington, D.C., March 12, 1975.

Mr. JACK W. CARLSON,
Assistant Secretary of the Interior

 for Energy and Minerals, Depart
ment of

the Interior, Washington, D.C.

DEAR MR. CARLSON : This is to a
cknowledge and respond to your letter

 of

March 6, 1975, concerning the auth
ority of the Department of the Inter

ior to

establish an Ocean Mining Adminis
tration. I appreciate your prompt resp

onse

and the accompanying legal opinion 
from your Solicitor on this matter. It wo

uld

appear by the March 6 date that 
the opinion was prepared because of 

my

request and not prior to the establishment of the Administration on

February 25th.
After reviewing the opinion, however,

 I am still not as sanguine as you about

the legal basis of some, though not 
all, of the functions of this Administratio

n.

Several of these functions were, in my v
iew, transferred to the National Oceanic

and Atmospheric Administration of t
he Department of Commerce by Reorga-

nization Plan #4 (effective October 3, 
1970; 84 Stat. 2090). In addition, a

statutory basis is totally absent for other int
ended functions of the new

Administration.

1. Reorganization Plan No. 4
On July 9, 1970, President Nixon decreed 

the creation of the National Oceanic

and Atmospheric Administration (NOAA) b
y Executive Order. This action was

pursuant to his authority under the Reorg
anization Act of 1949, as amended

(5 U.S.C. 901 et seq.).
Reorganization Plan No. 4 made several trans

fers to the Department of Com-

merce in order to bring together certain ocea
n—and atmosphere—related func-

tions in NOAA. The provision we are concerne
d about here is section 1(c) of the

Plan and it reads as follows:

"(C) The functions vested by law in th
e Secretary of the Interior, or in the

Department of the Interior or in any officer o
r instrumentality of that Depart-

ment, which are administered through the Mari
ne Minerals Technology Center

of the Bureau of Mines."
As of the date of that plan, certain ocean m

ining functions were legally

separated from the Department of Interior, alth
ough actual transfer took place

later according to budget documents. It is well un
derstood that the Department

has broad, but general, authority to undertake
 activity relating to mineral

resources. However, in this instance, these gene
ral authorities may directly

conflict with the very specific pronouncements 
about "marine minerals" and

"mineral resources of the ocean" in Reorganizatio
n Plan No. 4 and the Presi-

dential statement explaining it. Furthermore, there
 is material in the Depart-

ment's own budget documents indicating a transfer
 of ocean mining authority

containing several of the functions of the Ocean Min
ing Administration. Read

together, this background evidences an indisputable tr
ansfer of ocean mining

authority and functions out of the Department of t
he Interior.

It is a fundamental rule of statutory construction tha
t the specific controls

the general. (Administrative Law; 1 Am. Jur. 2d, p. 843
.) The specific language

in the Reorganization Plan and accompanying explanat
ory Presidential Mes-

sage would be controlling over the more general, previou
sly conferred, author-

ities cited in your Solicitor's opinion. Any other interpretat
ion would make

section 1(c) of the Plan totally meaningless.

A Presidential Message accompanying an Executive-ordered reorg
anization is

,essentially legislative history and can be used to indicate legislat
ive intent and

to clarify ambiguity. Your Solicitor completely dismissed this useful 
and legiti-

mate role for the Message, and, by joining unrelated paragraphs
, comes to the

conclusion that the relevant passages were "intended primarily to
 alert the

Congress of possible future Executive actions . . ." These pas
sages are as

follows:
"We also face a compelling need for exploration and development lea

ding

to the intelligent use of our marine resources. The global oceans, wh
ich con-
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stitute nearly three-fourths of the surface of our planet, are today the least-
understood, least-developed, and the least-protected part of our earth. Food
from the oceans will increasingly be a key element in the world's fight against
hunger. The mineral resources of the ocean beds and of the oceans themselves,
are being increasingly tapped to meet the growing world demand. We must
understand the nature of these resources, and assure their development without
either contaminating the marine environment or upsetting its balance.
Establishment of the National Oceanic and Atmospheric Administration—

NOAA—within the Department of Commerce would enable us to approach these
tasks in a coordinated way. By employing a unified approach to the problems
of the oceans and atmosphere, we can increase our knowledge and expand our
opportunities not only in these areas, but in the third major component of our
environment, the solid earth, as well.

Scattered throughout various Federal departments and agencies, we already
have the scientific, technological and administrative resources to make an effec-
tive unified approach possible. What we need is to bring them together. Es-
tablishment of NOAA would do so." (Emphasis supplied)

It was in the last section of the message, entirely apart from the language
quoted above, that the President referred to "possible future actions". The Mes-
sage quite obviously does not have the narrow impact your Solicitor has sum-
marily given it. On the contrary, the Message serves to clarify any ambiguity
which might exist as to what was in fact transferred from Interior to NOAA.
The key legal question reduces to this: what were the "functions . . . adminis-

tered through the Marine Mining Technology Center of the Bureau of Mines"
at the time of transfer? There is no better place to look than the Department's
own budget documents. The Senate hearing record on H.R. 17619, the FY71 ap-
propriations bill for the Interior Department, provides a useful starting place. At
page 899 of that document the Bureau of Mines "marine mineral mining pro-
gram" is described. This program has appeared as a line item in the Depart-
ment's budget for several years. By a continuing reference to the term "marine
mining", the Bureau's description evidences a program which conceptually in-
cludes broad functions related to nearly all marine mineral resources, including
manganese nodules. In fact, the program description pinpoints ocean-floor nodules
as one of the primary rationales for an expenditure of $925,000 in fiscal 1971.
More than sand and gravel mining was contemplated under this activity; much
of the program was work in the deep-ocean, well beyond areas where sand and
gravel could economically be recovered, and related to all ocean minerals. One
specifically noted accomplishment was the development of a system of automatic
plotting useful in the delineation of hard minerals on the seabed.
The budget documents for fiscal year 1972 state simply that this entire pro-

gram was transferred to NOAA pursuant to Reorganization Plan No. 4. The
particular elements of the marine mineral mining program, according to these
documents, were the following: (1) to assure that the marine mining systems
ultimately developed will minimize damage to the marine environment; (2) to
assure that marine mining will not interfere with the development of other marine
resources; (3) to provide the necessary tools and techniques for accurate delinea-
tion of marine mineral deposits as a basis for proper engineering evaluation of
their economic potential; and (4) to encourage the development, ultimately, of
privately-owned-and-operated marine mining industries. These elements of the
transferred program obviously conflict with a number of the functions of the new
Ocean Mining Administration. That the Marine Minerals Technology Center's
role was "largely limited to analysis of the environmental implications of sand
and gravel mining on the U.S. outer continental shelf" is irrelevant. If it had
the authority to address ocean mineral mining questions generally, as defined in
the program description, these functions passed to NOAA. The Center, at the
time of transfer, did possess this legal authority, and was actually administer-
ing a program which included broad functions relating to much of what this
new Ocean Mining Administration has now been formed to undertake. Once trans-
ferred, a function ceases to exist in the agency from which it is removed (5 U.S.C.
907 (a ) ). While the Department of the Interior retains general but vague
authority for mineral mining, it is barred by law from filling an administrative
gap caused by reorganization. To do so would violate the purposes of the Re-
organization Act to "reduce expenditures and promote efficiency" and to "elimi-
nate overlapping and duplication of effort" (5 U.S.C. 901 (a) ).
In summary, Reorganization Plan #4 transferred broad authority over marine

mineral mining to NOAA from the Department of the Interior. This conclusion
comports well with the President's Message and with the common sense notion
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that the marine mineral mining transfer meant mining
 in the deep ocean. That

your Solicitor should conclude that the Departments 
authority over ocean mining

was not materially affected by the Plan seems to 
defy the plain meaning of

language and events.

2. Other Functions beyond the Department's Authority

It is conceded that the Secretary of the Interior has ampl
e legal authority to

reorganize the Department and to provide a mechanism to 
oversee, supervise and

coordinate the many related mineral mining activities th
roughout the Depart-

ment. But, in so doing, he cannot expand the Department'
s authority into areas

where it has none. To conclude that general statutes 
confer plenary power on

administrative agencies is repugnant to a government of lim
ited powers. From the

plethora of powers conferred upon the Ocean Mining Administ
ration, the Depart-

ment seems to have come to the remarkably premature conclu
sion that it will be

(or is) empowered to lease deep seabed areas for ocean mi
ning.

The statutes cited by your Solicitor confer no such authority. T
he Geological

survey can conduct "examinations"; the Bureau of Mines may under
take "in-

quiries" and "investigations"; but nowhere is the Department given 
the power to

lease ocean mining sites or to draft regulations pertaining to o
cean mining in

areas beyond the limits of national jurisdiction. Preparation of a prog
rammatic

environment impact statement (besides being several years from
 being necessary

since the environmental data is yet to be 'developed by NOAA)
 hinges upon

authority to take a major Federal action. None presently resides with t
he De-

partment of the Interior, although legislation is pending. It may ver
y well be

that Congress will give this authority to the Department of Commerce.

In conclusion, it would appear that the Department's legal authority to create

an Ocean Mining Administration for certain marine mining functions is not
 all

clear. Some of these functions have been transferred to NOAA ; some simply do

not exist. It is therefore extremely questionable whether funds should be appro-

priated for this new office at this time. The way in which this office was created

has left considerable uncertainty among the various agencies of the Federal

government. In fact, the entire episode seems to have proceeded without coordi-

nation with the various interested agencies and with not so much as a word to

the Appropriations Committees of the House and Senate. This is not good prac-

tice and certainly does not contribute to efficiency, economy, or the coordination

of our government.
I therefore respectfully request that the Department abolish this new

Administration, or in the alternative, pare down substantially the functions it

will exercise to those which the Department legitimately possesses. Failing this,

I will be obliged to press for legislation to prevent the expenditure of appro-

priated funds for these purposes.
Sincerely,

ERNEST F. HOLLINGS,
Chairman, National Ocean Policy Study.

LOUISIANA STATE UNIVERSITY,
Baton Rouge, La, May 12, 1976.

Hon. T. VINCENT LEARSON.
Ambassador at Large and Special Representative of the President for the Law

of the Sea Conference. Office of the Law of the Sea Negotiations, Department

of State, Washington, D.C.

DEAR AMBASSADOR LEARSON : As a member of the Advisory Committee on the

Law of the Sea and as one who has been involved in law of the sea issues on a

nearly full-time basis since 1967 when the United Nations first began discussions

of these issues, I should like to address a few comments to you. I do this in writ-

ing because our family vacation will conflict with the next regulary scheduled

meeting of the Advisory Committee which would, of course, be the preferred

forum for raising these issues.

1. Alternatives to a Law of the Sea Treaty

I was for several years a staunch supporter of efforts of the United States

Government to negotiate a timely, comprehensive, and widely accepted law of the

sea treaty. I attended the entire Caracas session of the Third United Nations Con-

ference on the Law of the Sea as an expert attached to the United States delega-

tion. Though I did not subsequently attend either the 1975 Geneva or the 1976
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New York session, I maintained close communication by telephone with persons
both within and without government during those session. I have researched and
written widely on law of the sea issues and believe that I have a good grasp of
the problems involved in these negotiations (a copy of my curriculum vitae is
enclosed for your information).
Approximately two years ago I began an effort to diversify the United States

approach toward the protection of its vital economic and security interests in
the oceans. After the Caracas session it became clear to me, and others, that
securing a timely, comprehensive, and widely accepted law of the sea treaty
would be, if not impossible, a very time consuming process. It is clear now that
the probability of securing a treaty at all is low, and that the probability of
securing its wide ratification (over 100 nations) is virtually zero. It therefore
seemed logical to me for the United States to begin to pursue alternative
methods for achieving its oceanic objectives. In several papers, speeches, and
letters, I advocated pursuing a wide range of alternatives (while continuing
in the LOS Conference) including bilateral treaties, multilateral arrange-
ments, domestic legislation, and the threat or use of force to preserve
existing high seas freedoms and other rights. Neither the representa-
tives of the United States Government nor the international legal community
seemed to see much merit in what I considered to be a rather rational approach
to the protection of our National interests. The United States Government has
therefore continued its policy of opposition to all domestic legislation and of
putting almost all of its effort into the LOS Conference while allocating little
effort to other avenues for securing national ocean policy objectives. For your
information I am enclosing copies of two relatively brief papers which succinctly
outline my "alternatives" philosophy.
My recommendations at this point would be to reduce the effort expended

by the Inter-Agency Law of the Sea Task Force on the LOS Conference to about
25 percent of its present level. The remaining 75 percent effort should be chan-
nelled into the following activities, among others:
(1) Negotiation of bilateral fishery and continental shelf boundary agree-

ments with Canada, Mexico, the Bahamas, and Cuba.
(2) Negotiation of "Governing International Fishery Agreements," as called

for by the "Fishery Conservation and Management Act of 1976," with the
Soviet Union, Japan, and other nations wishing to engage in fishing off the
United States coast.
(3) Negotiation of a multilateral treaty on seabed mining only with other

industrially advanced nations possessing seabed mining technology (probably
no more than 10), with a view toward adopting a simple registration procedure
to avoid claim conflicts.
(4) Negotiation of bilateral agreements concerning straits and archipelagic

passage with Spain, Indonesia, the Philippines and other affected nations.
(5) Negotiation of oceanographic research access agreements with coastal

nations in whose waters our oceanographic institutions desire to conduct
investigations.
(6) Deployment of naval vessels in straits, territorial waters, and economic

zones in order to demonstrate our intent to maintain existing international
legal rights to unimpeded straits passage, innocent passage, and high seas
freedom of navigation.
( 7) Cooperation with Congress in enacting deep seabed mining legislation,

bringing the experitise of our LOS delegation to bear positively on this issue
rather than by way of objection to enactment of any law whatever.
(8) Cooperation in speedily effectuating all of the provisions of the "Fishery

Conservation and Management Act of 1976."
(9) Promulgation through legislation or executive pronouncement of a limit of

United States continental shelf jurisdiction conterminous with the seaward extent
of the continental margin.
These and other measures can ensure that United States ocean objectives are

accomplished even in the event of a failure of the LOS Conference to produce a
comprehensive and widely accepted treaty.
2. Consequences of Non-Agreement
During 1975 I undertook a study for the American Society of International

Law of the consequencies of non-agreement at the law of the sea conference. I
believe this is a very important subject and one which our delegation should, in
its internal deliberations, consider more carefully. The conclusion reached in my
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study, a copy of which is attached, is basically that 
the United States can secure

all of its ocean-related objectives without a global treaty, and that in fact a

global treaty on presently available terms would do 
less toward securing those

objectives than the use of traditional devices such 
as bilateral and multilateral

treaties and domestic legislation. I believe I have ma
de a strong case that is

difficult to refute. I would hope that in future 
deliberations of the Task

Force more attention and time could be given to the 
possibility that National in-

terests might be better served without global agree
ment and instead by putting

more energy and financial support into alternatives such 
as the negotiations of bi-

lateral and multilateral arrangements and the enact
ment and support of domestic

legislation.

3. Effect of Signature of an LOS Treaty

I have enclosed for your information a copy of my 
memorandum dated May

20, 1975, concerning the legal effect of United States sig
nature of a law of the

sea treaty. Although I transmitted a copy of this mem
orandum to members of

the Task Force one year ago, I have never received any r
esponse to it. My point

is simply that the mere signing of a law of the sea treat
y adopted by the LOS

Conference could impose legal obligations on the United 
States Government.

Executive agreements excluded, it is commonly supposed
 that only through

the process of formal ratification (preceded by Senate a
dvice and consent) can

this Nation be legally bound to an international obliga
tion. This is not true,

as my memorandum points out. It seems to me that the peo
ple of the United

States, acting through their duly elected representatives in the
 Senate should

be the sole determiners of whether or not the United States
 is to become

legally bound to a law of the sea treaty. The members of the T
ask Force and

of our LOS delegation should limit themselves to the negotiati
on of a treaty,

for which they are expertly qualified, while leaving the decision o
f binding force

to the Senate. After all, not a single one of our negotiators has 
been elected to

his present position and there is therefore little assurance that the 
will of the

Nation's citizenry is reflected in these negotiators' personal views.

My recommendation is, therefore, that the delegation's instructions f
or the

next session of the LOS Conference contain a specific disclaimer of 
authority

to sign any treaty which may be adopted there. In lieu of signature, shou
ld a

treaty actually be adopted, the United States could simply make a 
statement to

the effect that it cannot be bound until the Constitutional process of ra
tification

has been fulfilled, and that because there are questions concerning leg
al obliga-

tions imposed by signature we shall not sign the document but will w
ith all

deliberate speed submit the treaty to the Senate for the latter's ad
vice and

consent. In this manner you could indicate your support for the treat
y—if that

should be your decision—while not usurping the authority of the Senate 
to pass

on questions of undertaking treaty obligations.
I greatly appreciate your considering these points, and if I can be of assis

tance

to you in elaborating on these views or in providing you with other help plea
se

do not hesitate to call on me.
Best regards,

H. GARY KNIGHT,

Campanile Professor of Marine Resources Law.

Hon. WARREN G. MAGNTJSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR SENATOR MAGNUSON : I am a member of the Advisory Committee on the

Law of the Sea which serves the National Security Council's Inter-Agency Law

of the Sea Task Force and have been involved on a nearly full-time professional

basis with law of the sea issues since 1967. It was therefore with great interest

that I read of the hearings on S. 713 ("The Deep Seabed Hard Minerals Act")

jointly sponsored by the Committees on Commerce and Foreign Relations.

As an international lawyer I should like to address some comments on this bill

and would hope that you could include this communication in the record of your

proceedings.
It is my opinion, and I believe that of virtually all international lawyers who

have investigated the issue, that the legal status of deep seabed minerals located

LOUISIANA STATE UNIVERSITY,
Baton, Rouge, May 13, 1976.
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beyond any nation's continental shelf jurisdiction is res nullius. This means
that the minerals are the property of no one, but are subject to appropriation
with title vesting in him who first reduces them to his possession. Accordingly,
United States citizens are free at the present time to engage in the exploitation
of such resources.
A few persons have argued that because of United Nations General Assembly

Resolution 2749 (relating to the seabed question) the manganese nodules beyond
the limits of national jurisdiction are the "common heritage of mankind" and
may not be exploited until an international agency is established to license and
regulate such activities. This view is without foundation, for two reasons. First,
United Nations General Assembly resolutions, even when adopted by over-
whelming majorities, do not have the binding force of law and, at most, simply
reflect expectations of the nations casting assenting or dissenting votes. Second,
and more important in this case, the majority vote by Resolution 2749 (108-0-
14) , including the affirmative vote of the United States, did not reflect agreement
on substance by the world's industrially developed nations, but was rather a con-
cession to the underdeveloped countries which refused to move the law of the
sea negotiations further until some general principles had been adopted in the
form of a resolution. The wording of Resolution 2749 is in most respects suffi-
ciently ambiguous that the developed countries were able to support it for the
purpose of removing a roadblock in the negotiations without committing them-
selves to any particular legal framework for deep seabed minerals.
In the law of the sea negotiations, the seabed question has been one of the

most contentious and divisive issues on the agenda. The industrially developed
nations generally seek a regime which will provide open access on a non-
discriminatory basis in order to further their objective of facilitating recovery
of deep seabed minerals. Underdeveloped nations, in turn, seek a restrictive
regime characterized by monopoly operating rights in an international agency
complete with price and production control power. In an attempt to break this
apparent impasse, the United States recently offered some significant concessions
to the underdeveloped nations, in particular a willingness to accept partial
international agency mining operations and limited price and production con-
trols. It is my view that these concessions are both unnecessary and undesirable.
They are unnecessary because the United States needs to make no concessions on
the seabed mining issue—we now have, as noted above, the international legal
right to mine these resources on a completely open access basis. To limit an
existing right makes no sense. Such concessions are undesirable because they
will, if adopted in a treaty, inhibit the opportunities for the United States to
derive benefits from mining deep seabed minerals and could, through the price
and production control mechanism, totally deny to us these benefits.
How then, can enactment of S. 713 be in the national interest at the same time

that negotiations are proceeding in the United Nations? The outcome of the
law of the sea negotiations on the seabed mining question simply cannot be
satisfactory to the United States. If there is no treaty, then there is no new
legal regime to govern deep seabed mining. If there is a treaty on presently
available terms, perhaps along the lines of the United States compromise, it
is unlikely that the United States Senate will give its advice and consent to such
a regime. Accordingly, it seems that inevitably the United States must enact
domestic legislation to regulate its citizens in the pursuit of their unquestioned
international legal right to exploit deep seabed mineral resources on a non-
exclusive basis. My view, then, is that there is no point in deferring action on
S. 713 because the law of the sea conference will either fail to produce an agree-
ment or will produce one which will be unsatisfactory to the United States Senate
when the treaty is brought for advice and consent pursuant to the requirements
of the Constitution. Deferral can gain us nothing, yet it can greatly impair the
ability of those companies which have invested millions of dollars in manganese
nodule recovery systems to proceed with their work. As you have unquestionably
heard from other witnesses, the metals contained in manganese nodules are vital
to our economy, and sea-based sources of the minerals can help to alleviate
our dangerous dependency on foreign suppliers.

Finally, I would urge that in whatever form S. 713 is ultimately adopted it
contain a provision for reciprocal recognition of claims filed with other nations'
governments where those nations have similar or identical deep seabed mining
legislation. This will enable seabed miners from various nations to avoid claim
conflict situations among themselves without the necessity for any elaborate in-
ternational machinery or unnecessary regulatory apparatus.
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If I can be of any further assistance to you on the intern
ational legal issues

involved with S. 713, do not hesitate to call on me.

Respectfully submitted. H. GARY KNIGHT,
Campanile Professor
of Marine Resources Law.

THE SEAFARERS INTERNATIONAL UNION
OF NORTH AMERICA, AFL-CIO

Washington, D.C., May 19, 1976.

Hon. WARREN MAGNUSON,
Chairman, Senate Committee on Commerce, Dirksen Senat

e Office Building,

Washington, D.C.
DEAR SENATOR MAGNUSON : The Seafarers International Uni

on of North

America, AFL-CIO, strongly supports the goals of S. 713 to
 promote the con-

servation and orderly development of the hard mineral res
ources of the deep

seabed. We believe such legislation is necessary to provide U
. S. ocean mining

companies the security of investment they must have in orde
r to confidently

begin the costly process of ocean mining. Without the legal 
and diplomatic

protection of the United States against interference by other na
tions, American

ocean mining projects will be severely limited.

S. 713 will provide the framework for the United States to 
capitalize on its

technological lead in the science of mining the hard mineral r
esources of the

deep seabed which are vitally important to the industrial econo
my and security

of the United States. Adding to the importance of developing these de
ep seabed

resources as quickly as possible is the fact that the United States lacks
 sufficient

domestic supplies of cobalt, manganese, copper and molybdenum w
hich will IA

among the principal products of such development.
American seabed mining projects will lead to greater U. S. self-su

fficiency in

our supply of these vital minerals. This in turn aids both the nationa
l security

and the U. S. balance of payments, by lessening the dependence on and
 purchase

of essential minerals from foreign sources.
The Seafarers International Union is concerned however that S. 713

, as

presently written, does not go far enough to fully protect the best inter
ests of

the United States. This concern involves the question of ensuring that
 U. S.

ocean mining projects use U. S. equipment and employees and that the mi
nerals

produced by the projects be carried in American flag vessels.

Too often in the past the United States has developed new technology,
 only

to see the fruits of our efforts lost to foreign countries offering tax shelte
rs and

cheap labor. If the United States is to realize the full benefits of the 
ocean

mining industry that it will be encouraging through investment guarantees 
and

insurance protection, it must require that these projects use American equipment

vessels and crews to the fullest possible extent.
As it now stands, section 16 of S. 713 extends the requirements of section 2

7

of the Act of June 5, 1920 ( the Jones Act) to all hard minerals recovered from

the deep seabed under a license issued pursuant to this Act. In other words.

deep seabed minerals recovered by an ocean mining company operating un
dez

an American license must transport its recovered minerals to the United State
s

on American built, documented and manned vessels to the same extent as

minerals recovered within the United States and shipped to another point within

the United States must be.
While we fully support this provision, its beneficial efforts may be comple

tely

voided unless S. 713 is amended.
1. Language should be added to section 5 of this legislation to require that

an additional precondition for an American entity in obtaining an American

ocean mining license would be that all minerals recovered under authority of

the license will be processed in the United States or on United States vessels.

The reasons for such an amendment are many. First, unless that holder of an

American license is required to process the recovered minerals in the United

States, they may likely be processed in foreign facilities by foreign workers.

We are still experiencing the disastrous effects of allowing the unchecked

exportation of America's oil refining capacity. The United States must not allow

the same thing to happen with respect to the processing of vitally needed mineral

resources.
Secondly, the holder of the American license is receiving U. S. diplomatic

protection as well as investment guarantees and insurance. The whole purpose
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of extending these protections is to encourage the development of the deepseabed to strengthen and protect the national security and economy. To fullysatisfy this purpose, the recovered minerals must be returned to the UnitedStates for processing and use.
Finally, this legislation recognizes, through section 16, the importance ofencouraging the use of American merchant vessels for the carriage of theseminerals. Yet, unless the recovered minerals are transported to the United Statesfor processing, United States flag vessels need not be used at all. Thus, oceanmining companies may not only export processing capacity to foreign sites, butemploy runaway flag vessels for their transport.For these reasons, we respectfully urge that S. 713 be amended as werecommend.
2. Along these same lines, we would urge your Committee to amend section17 (a) of S. 713 to make the Jones Act applicable to all deep seabed mineralstransported to the United States for processing by an international consortiumoperating pursuant to a U. S. ocean mining license.Presently, section 17(a) only requires the U. S. portion of the consortiumto use American vessels if it chooses to process its recovered minerals in theUnited States.
Taken in conjunction with existing section 16 and our proposed amendmentto section 5, this amendment means that the U. S. entity which is part of thisinternational consortium must process its portion of recovered minerals in theUnited States and must transport them for processing to the United States onAmerican vessels. The foreign portion of the U. S. licensed international con-sortium would not be required to process its share in the United States, butany of its portion that it chose to ship here for processing must be transportedon American vessels.
Again, we strongly believe that the holders of an American deep seabed mininglicense, should use, to the fullest practical extent, American vessels, workersand equipment. We urge that this amendment to S. 713 be adopted.3. Similarly, we believe section 17(b) of S. 713 should be amended to makethe Jones Act applicable to all deep seabed minerals recovered by an inter-national consortium operating under a foreign mining license which are trans-ported to the United States for processing. This amendment does not requirea foreign licensee to process its minerals in the United States. It simply increasesthe utilization _of American vessels in those instances when a foreign licenseechooses to ship to the United States.
4. Insofar as the Jones Act and section 16 do not extend to vessels such asmining vessels which are not engaged "in commerce," we urge that languagebe added to S. 713 to provide that all mining operations undertaken pursuantto a U.S. ocean mining license will be conducted by mining vessels built in theUnited States, documented under the laws of the United States and crewed byAmerican citizens.
The construction and operation of deep seabed mining vessels will provideenormous employment benefits for workers in numerous industries. It is anotheraspect of the ocean mining industry which we should endeavor to use to thebenefit of the United States.
5. Finally, we believe your Committee should amend S. 713 to encourage theuse of American vessels for the transportation of deep seabed minerals whichhave completed processing. We urge that language be added to this -bill toauthorize the Secretary of State to enter into negotiations with those nationsprocessing deep seabed minerals for export to the United States, and with thosenations purchasing U.S. processed minerals, for the purpose of entering intobilateral agreements to govern the transportation of the processed minerals.The Seafarers International Union strongly believes that these proposedamendments to S. 713 will add immeasurably to the security, domestic economyand balance of payments of the United States. These amendments, which willprovide thousands of Americans with jobs in a new industry, simply imposeson those who are benefiting from the diplomatic and investment protection ofthe United States the obligation to use American equipment, vessels andworkers.
We urge the Committee to adopt these amendments and to favorably reportS. 713.

Sincerely,
PAUL HALL,

President.
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ASSISTANT SECRETARY OF DEFENSE,
Washington, D.C., May 25, 1976.

Hon. WARREN G. MAGNUSON,
Chairman, U.S. Senate Committee on Commerce,

-U.S. Senate, Washington, D.C.

DEAR SENATOR MAGNUSON : Pursuant to your request in your letter d
ated

:May 20, 1976, I am enclosing answers to a series of questions regardin
g the

4tational security interests involved in deep seabed mining with 
particular

emphasis on S. 713, the Deep Seabed Hard Minerals bill.

In view of the time constraints, there has not been sufficient opportu
nity to

have the enclosed responses fully coordinated with all agencies repre
sented

on the National Security Council Interagency Task Force on the Law of
 the

Sea. However, with markup of S. 713 scheduled for today, to be of u
se to the

Committee, the information had to be delivered today.

Trusting that you will find the information responsive to your needs and 
with

every good wish, I am,

Sincerely,
STUART P. FRENCH,

Representative of the Secretary of Defense
for Law of the Sea Negotiations.

Enclosure.

Question 1. What national security interests are affected by mining
 of the

deep seabed? Would any of these interests be adversely affected by the 
passage

of S. 713? In what way?
Answer. Mining of the deep seabed is an exercise of a freedom of t

he high

seas. Our national security is dependent to a very significant degree 
on the

ability to exercise other freedoms of the high seas. So long as dee
p seabed

mining is conducted with reasonable regard for the interests of ot
her ocean

users, the activity, per se, is expected to have no direct impact on
 national

security.
The Department of Defense opposition to S. 713 is premised on its 

adverse

impact on the Law of the Sea Conference, and hence on the bro
ad range of

national security interests which are involved in the Conference.

Question 2. If the Law of the Sea Conference fails to reach an a
greement on

the deep seabeds, would the Department of Defense prefer to ha
ve domestic

legislation or no legislation on this matter? Why?

Answer. If the Law of the Sea Conference fails to reach agreeme
nt on the

deep seabeds, it is probable that it will reach no agreement on
 anything. Under

those circumstances DOD anticipates the need for a number o
f very difficult

policy choices in order to best protect our national security int
erests. The choice

between domestic legislation and no legislation on seabed min
ing has not been

identified as an issue of significant importance in protecting na
tional security

interests in the oceans in the event of Conference failure. In any 
event, the DOD

position on domestic legislation would depend on the contents of t
he specific bill.

Question 3. What specific national security interests are affected i
n the Law

of the Sea negotiations? How would the passage of S. 713 affect th
ese interests

and the negotiations on these interests? Why is it necessary to
 achieve agree-

ments on ocean policy in a package at the Law of the Sea Confere
nce?

Answer. The security of the United States requires the mobility
 of our mili-

tary forces. Our forces must have the freedom to navigate on 
and under the

high seas and through international straits and the freedom t
o fly over the

high seas and international straits. This is necessary for our nu
clear deterrent

forces and for general purpose forces to respond to aggression
 wherever it may

occur. In addition to mobility requirements, the DOD has vit
al interests in

conductinc, anti-submarine and other operations at sea. Unilatera
l claims to

expand the territorial sea or implementation of national legislat
ion to interfere

with freedom of navigation in an economic zone or unimpeded
 passage of inter-

national straits will be adverse to those U.S. security interests.

Enactment of S. 713, especially coming right after the lengthy
 negotiations on

deep seabed mining issues held this spring at the United Nations 
Law of the Sea

Conference in New York, could be perceived by other nations as a
bandonment of

good faith bargaining by the United States. It would raise the 
spector that it

would be futile to go to New York for the second negotiating ses
sion scheduled

to commence on August 2, 1976, in N.Y. The effect this woul
d have on the

upcoming negotiations could likely result in frustrating our efforts to
 obtain a
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successful and timely treaty on all ocean interests, including those vital toour security.
These negotiations are the most complex and comprehensive ever undertakenin an international forum; approximately 150 nations are participating in theprocess. An attempt is being made, as nearly as possible, to satisfy the variousinterests of the participants. As an incentive for the participants to becomeparties, there must be features sufficiently attractive to their interest to makethe treaty worthwhile. A package offers the best prospect to provide the neces-sary motivation for a broadly based, widely accepted treaty.Question 4. What impact did the passage of the 200-mile fishing zone legisla-tion have on U.S. national security interests at the Law of the Sea negotiations?How would the effect of passage of S. 713 on the Law of the Sea negotiationsdiffer from the effect of the 200-mile fishing zone legislation?Answer. It is impossible to differentiate between the impact of the passageof the 200-mile fishing zone legislation on U.S. national security interests atthe Law of the Sea negotiation and the impact of the law on other nationalinterests involved in the negotiation. Those nations which perceive themselvesas adversely affected by the bill, the distant-water fishing nations, tend to bethe same nations which in the past had been most closely associated with U.S.efforts to secure an acceptable resolution of navigation issues at the Conference.One might therefore infer that the burden of ill will generated by the fishingbill fell somewhat more heavily on national security interests than on others.There appears to be no way to quantify this inference.DOD anticipates that passage of S. 713 would have a more adverse effecton the Law of the Sea negotiations than did enactment of the fisheries legislation.Unilateral U.S. legislation on deep seabed mining, following so closelyon the heels of unilateral U.S. fisheries legislation may be viewed as dis-interest on the part of the United States in resolveing these issues byinternational agreement.

Unlike the 200-mile fisheries bill which at least appealed to those coastalstates seeking broader fisheries jurisdiction off their own coasts, S. 713would not, in our opinion, appeal to any foreign state participating in theConference. Much of the difficulty in negotiating the deep sea mining issueis attributable to widespread fears that the technologically advanced U.S.will, in effect, appropriate unto itself virtually all of this valuable resourcefor the foreseeable future. S. 713 will be seen as an encouragement to doprecisely that.
Seabed minerals are widely regarded by developing countries as thecommon heritage of the entire international community in which each nationhas a form of proprietary interest. One need not accept the legal validity ofthis position to appreciate the probable impact of passage of S. 713 on thenegotiation.

Question 5. To what extent would the United States Armed Forces be requiredto protect U.S. deep sea miners operating on the deep seabed? What are thenational security implications of this commitment?
Answer. Under general principles of international law, the United StatesGovernment, has a right to take all reasonable measures to protect U.S. nationalsor U.S. flag vessels on the high seas. Presumably the United States Governmentwould undertake such measures in accordance with past practices. The U.S.Government is free to determine the specific actions, if any, it would considerappropriate in a particular case. Such a determination would obviously be basedupon a thorough analysis of the relevant facts.
The national security implications would depend on the nature and severityof the threat. We have no way of assessing the likelihood of any specific threatto deep seabed miners. They could, however, be subjected to a variety of risks,ranging from harrassment and industrial sabotage through seizures of vessels

or equipment by foreign interests to armed attacks against vessels or equipment
by foreign military or paramilitary forces. Additional factors may bear upon
what response best serves the national interest. The War Powers Resolution
(50 USC. 1541-48) might be relevant. The decision with respect to what specific
action should be undertaken is, however, not solely within the purview of the
U.S. Armed Forces, whose responsibility under such circumstances is guided by
proper direction from higher civilian authority.

Question 6. Would any special provisions need to be made to protect U.S. sur-
veillance devices and navigation aids on the deep seabed if S. 713 were enacted?
Answer. DOD does not envision the need for any such special provisions.
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AMERICAN MINING CONGRESS,
Washington, D.C., May 26, 1976.

Hon. WARREN G. MAGNUSON,
U.S. Senate,
Washington, D.C.
DEAR SENATOR: Recently, joint hearings were held by the Senate Committees

on Commerce, Armed Services and Foreign Relations on S. 713, the Deep Seabed
Hard Minerals Act. S. 713 is interim legislation to be superseded by a treaty

on the law of the sea when ratified and binding upon the U.S., and is designed

to help create the stable investment climate essential to the development of

a domestic deep seabed mining industry, in accordance with the objectives of

the Mining and Minerals Policy Act of 1970 (30 USC 21a).
At those hearings, Mr. Marne A. Dubs, Director, Ocean Resources Department,

Kennecott Copper Corporation, presented testimony, which is enclosed. Mr. Dubs

serves as Chairman of the Committee on Undersea Mineral Resources of the

American Mining Congress and is a member of the National Advisory Com-

mittee on Oceans and Atmosphere. He served as an expert on the United States

Delegation to the Law of the Sea Conference at the recent March-May session

in New York as well as at the Geneva session last year and the Caracas session

the year before. He also serves on the State Department's Interagency Task

Force Advisory Committee on Law of the Sea.
I mention these matters simply by way of background, as I believe Mr. Dubs

has a breadth and depth of knowledge of both the scientific aspects of ocean

mining as well as the international negotiations on law of the sea which is

unique, both in and out of Government. In addition, Mr. Dubs enjoys an out-

standing reputation as a scientist in his own right. It is for these and other

reasons that I believe his testimony brings a realistic perspective to and a

valued assessment of the status of ocean mining, including the technological

development, as well as the status and prospects of the law of the sea treaty

negotiations.
There has been discussion of the possible international cartelization of the

principal metal commodities to be derived from the seabed manganese nodules;

i.e., manganese, copper, cobalt and nickel. Some of the speculation has been

to the effect that such international cartels would not be as effective as OPEC.

Yet, this ignores the fact that the direction of the treaty negotiations and of

U.S. concessions has been towards the creation of such a cartel by the terms

of the treaty itself through the establishment of the Enterprise to exploit the

nodules directly. As Mr. Dubs points out, ". . . every effort is being extended so

that in the long run it (the Enterprise) would be the only exploiter of the

seabed." Since the U.S. must import essentially all of its manganese and cobalt

requirements as well as most of its nickel, it is clear to the would-be cartels

that access to the world's largest known source of these metals—the manganese

nodules of the seabed—must be denied the U.S. and other industrialized nations

for the cartels to work. Hence, as Mr. Dubs observes, "great attention is being

given to the financing of the Enterprise and to all measures required to give

it an early and advantageous beginning." Should a U.S. ocean miner ever be

successful in obtaining rights to mine from the Authority, he would find that

his regulator and his competitor were one and the same, with obvious

consequences.
In light of these events, and the fact that the U.S. technological lead in ocean

mining is fragile and is being dissipated by years of delay in the creation of a

stable legal regime made murky by the negotiations, Mr. Dubs strongly urges

the enactment of domestic legislation this year. (It should be noted that S. 713

and similar predecessor legislation have been pending before the Congress for

nearly 6 years.) The large investments made by companies have been based

upon a faith ". . . that in the absence of a satisfactory treaty, domestic legis-

lation will be enacted into law and will become effective in 1976." If this is

not the case, at the minimum, programs will be greatly curtailed or possibly

abandoned.
Furthermore, there will be enormous pressure from the developing world for

further compromise by us and the August session of the Law of the Sea Con-

ference will move us further away from an acceptable solution. "The danger

of negotiating a treaty unacceptable to the nation and which the Senate will

not ratify is real."
Enactment of S. 713 would serve two important purposes: First, it would serve

unmistakable notice upon both our negotiators and their adversaries ". . that

time has run out and the well of compromise has run dry." Second, it would
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provide needed encouragement to the ocean miner by providing the basic assur-
ance of obtaining the essential security of investment this year so necessary to
avoid loss of momentum in the development programs and the degradation of
the U.S. lead in this field. The American Mining Congress believes both of these
objectives are in the long-term best interests of the nation, its economy and
consumers.

It is my sincere hope that you can take time from your enormously busy sched-
ule to read Mr. Dubs' statement, and that you will support S. 713 when it is
brought before the Senate.
If you have any questions concerning this important issue, please contact Mr.

Charles F. Cook, Vice President and General Counsel of American Mining Con-
gress, and he will be pleased to respond or put in touch with you the most
knowledgeable person from our membership.

Sincerely yours,
J. ALLEN OVER'rON,

President.

OVERSEAS PRIVATE INVESTMENT CORP.,
Washington,.D.C., May 26, 1976.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce, U.S. Senate,
-Washington, D.C.
DEAR MR. CHAIRMAN: Thank you for giving the Overseas Private Investment

Corporation an opportunity to comment on S. 713, the Deep Seabed Hard Min-
erals Act. The experience OPIC has gained in the administration of the program
of political risk insurance for United States private investment in the develop-
ing countries has been made available to the agencies involved in developing
our Government's position on this important issue. OPIC is pleased to share its
experience and perspective with the Congress, as well. It must be noted, however,
that the OPIC staff has had only limited exposure to the complex issues involved
in the proposed seabed minine, and that OPIC's observations on the pending legis-
lation do not represent an official Executive Branch position, which we under-
stand to be opposed to the enactment of S. 713.
OPIC's answers to the question in your letter of May 6, 1976, are enclosed.

Please let me know if we can be of further assistance, or contact the Deputy
General Counsel of OPIC, Cecil Hunt (telephone: 632-1766).

Sincerely yours,
MARSHALL T. MAYS.

Enclosure.

RESPONSE OF OPIC TO QUESTIONS SUBMITTED BY THE COMMITTEE ON COMMERCE,
U.S. SENATE

Question 1. Please describe OPIC's mandate and its experience in investment
risk management.

4 Answer. The legislative mandate of the Overseas Private Investment Corpo-
ration (OPIC) is to promote economic development in friendly less developed
countries by encouraging U.S. private investment in those countries. OPIC's two
principal programs are the political risk investment insurance program and the
financing program. The political risk insurance covers loss due to inconvertibility
of currency, expropriation and war, revolution and insurrection. The amount of
this insurance outstanding as of June 30, 1975 under policies issued by OPIC and
predecessor agencies totalled approximately $5.8 billion for all three Coverages.
OPIC was organized in 1971 as an independent U.S. Government agency in cor-
porate form to operate the insurance program on a self-sustaining basis, applying
principles of risk management. OPIC has handled insurance claims totalling
several hundred million dollars and has acheived substantial recoveries from
foreign governments. Premiums total over $30 million annually.

Question 2. Is the OPIC program available to deep ocean mining operations?
Is there any government program parallel to the investment guaranty and insur-
ance programs contained in S. 713? If so, please describe.
Answer. OPIC legislation limits coverage to projects within the national juris-

diction of a friendly less developed country (22 USC Section 2197(a) ), so cover-
age could not be extended to seabed mining facilities located beyond the limits
of national jurisdiction, as is provided for by S. 713. OPIC is not aware of any
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government program parallel to the investment guaranty and insurance pro-

grams contained in S. 713.
Question 3. S. 713 provide an investment guarantee to, and makes investment

insurance available for, licensees under the Act. Licenses may be issued to "eligi-

ble applicants"; eligible applicants are defined in section 3(1) of S. 713. In effect,

these provisions make the bill's investment protection available to a corporation

which may not be "substantially beneficially owned by United States citizens."

In other words, a wholly owned U.S. subsidiary of a foreign corporation would

be eligible for a license and for the investment protections under the bill. Is this

your reading of S. 713?
Answer. Section 3(1) of S. 713, in defining "eligible applicant", does not appear

to take into account the nationality of the ownership of a business entity.

Question 4. Section 2198(c) of ttile 22, United States Code, defines an investor
who may be eligible for OPIC's investment security program. Why did Congress

require that only corporations that are "substantially beneficially owned by

United States citizens" be considered "eligible investors" under the OPIC Act?

How has the Corporation interpreted this language?
Answer. OPIC deems a corporation organized under the laws of the United

States or of any state or territory of the United States to be "substantially bene-

ficially owned" by United States citizens if more than 50 percent of each class of

its issued and outstanding stock is owned by U.S. citizens either directly or bene-

ficially. For purposes of this determination, OPIC permits the beneficial owner-

ship of U.S. corporations to be determined by tracing back through any foreign

corporate ownership of their shares to the ultimate beneficial owners. This

statutory limitation on eligibility has its origins in the earliest program legisla-

tion in Marshall Plan days, apparently relating simply to the concept of the

program as facilitating the participation by United States private enterprise in

the development process. Under current OPIC legislation and policies a cor-

poration organized outside the U.S., but at least 95 percent owned by one or

more eligible investors, is itself an eligible investor.
Question 5. Are you aware of any private or public investment insurance pro-

gram which might cover deepsea mining operations?

Answer. OPIC is aware of no such pogram. We assume there will be an investi-

gation of the possible availability of coverage through private underwriters for

at least some aspects of the operations.
Question 6. How are premiums for investment insurance (22 USC 2194 (a) )

determined? What difficulties do you see in establishing a premium under section

14 of S. 713?
Answer. The high incidence of actual and threatened expropriation insurance

claims led OPIC management early in the Corporation's life to increas
e the

premium for political risk insurance significantly beyond the levels establishe
d

by the prior operators of the program. The limited claims experience in the 
early

years of the program had provided little basis for setting premiums. OPIC
 fol-

lowed the general premium increase by introducing some premium differe
ntials

taking into account its relatively greater loss experience in certain indus
tries

and types of investment. OPIC's basic concern has been to try to determin
e the

premium levels required to enable OPIC to meet its legislative mandate to op
erate

on a self-sustaining basis. Further emphasis with respect to the issue of 
premium

adequacy comes from the involvement of private insurance companies as 
joint

underwriters and reinsurers through the Overseas Investment Insuranc
e Group.

OPIC will be working with other Group members to refine the premiu
m rating

process as applied to the coverage provided under OPIC authorities.

The principal difficulties in establishing a premium under Section 14 of S. 7
13

are those of concentration of risk in the absence of an experience bas
e with a

comparable risk. Not only does it appear that the amounts of in
vestment de-

dicated to a seabed mining system will be extremely large, it appe
ars that the

program may operate for some time providing coverage for only a s
mall number

of such investments. The concentration problem is heightened by the 
potential

for widespread and coordinated political action hostile to seabed m
ining under

a natonal licensing regime which could affect many or all such invest
ments and

give rise to a flurry of large claims.
Question 7. How does the term "investment" in S. 713 compare wit

h that

term in OPIC's statute?
Answer. Both statutes define the term "investment" broadly to in

clude non-

cash as well as cash contributions to the enterprise. The broad 
definition of

"investment" in the OPIC statute must, however, be read in conj
unction with
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another section which limits the extent of coverage. This is 22 USC 2197(f)
whereby no insurance—
"shall exceed the dollar value, as of the date of investment, of the investment
made in the project with the approval of the Corporation plus interest, earnings
or profits actually accrued or said investment to the extent provided by such
insurance. . . ."
Pursuant to this limitation, OPIC insurance coverage is based upon the invest-

ment contribution and realized profits retained in the enterprise and coverage
would not be based on, for example, the estimated value of the ore reserve held
by a mining company.

Question 8. Is it possible •to determine "the estimated monetary value of un-
restricted access to hard mineral resources"?
Answer. Such an estimate would be outside OPIC's competence. As noted in

the answer to the preceding question, OPIC would not base coverage or com-
pensation on such unrealized future profits.

Question 9. Does the term "value of investment" used in S. 713 exclude past
profit, the value of tax benefits, and salvage value in determining damages under
section 14 (a) ?
Answer. OPIC is not aware of the intent of the drafters in this regard.
Question 10. Nothing in S. 713 limits the contingent liability under the invest-

ment guaranty and insurance provisions. In contrast, the OPIC statute sets
limits of maximum contingent liability for investment insurance and guaranty.
Why were limits included in the OPIC statute?
Answer. Guaranties and insurance issued under OPIC's legislative authorities

constitute obligations backed not only by OPIC's substantial reserves and other
resources available to OPIC but also by the full faith and credit of the United
States. The statutory limits on issuing authority serve to control the potential
even if unlikely, claim on taxpayers' funds should the program fail to continue
to be self-sustaining. These limits also provide for Congressional control of
overall program levels.

Question 11. S. 713 contains no general provisions governing insurance and
guaranty such as are set forth in 22 USC 2197. Would such provisions be im-
portant to successful administration of such a program?
Answer. Without regard to the policy questions raised by the insurance pro-

visions of the bill, most of the provisions set forth in 22 USC 2197 would not
appear to be necessary or appropriate to the insurance program authorized by
S. 713. Were any such program to be established, some version of the subsec-
tion (f) limitation on coverage values and the subsection (1) provision for
claims handling could be useful.

Question 12. Does the Corporation have any views as to alternative methods
of providing investment security to a deepsea mining operation?
Answer. It must be emphasized at this point that OPIC has no particular ex-

pertise on seabed mining and that others in government are responsible for deal-
ing with the question of the possible establishment of an interim national re-
gime for deep seabed exploitation and its relationship to the Law of the Sea
Conference. OPIC therefore, has limited its comments to the design and feasibility
of the insurance proposals in the various bills, and does not have an alternative
method of investment security to propose.
Question 13. Please provide any comments which you believe would be helpful

in evaluating the efficacy of the provisions of S. 713 in "promoting deepsea
mining."
Answer. We understand that the Administration has not reached a conclusion

that insurance provisions necessarily should be included in any bill establish-
ing a Federal role relating to the mining of deep seabed resources. Therefore,
the comments which follow do not imply any recommendation that legislation
such as S. 713 should be enacted. Given the extreme difficulty of applying in-
surance premium rating techniques to the type of insurance coverage provided
for in S. 713, it would be essential for the legislation to provide guidance for
the determination by the program administrator under section 14(b) that cov-
erage "is not readily available at a reasonable premium elsewhere." If, for ex-
ample the premium required to build a premium reserve within the first five
years of mining operations adequate to cover a claim for the value of one of,
say six projected complete mining systems were to be so high as- to preclude
dividends on equity capital, should the administrator issue coverage at a lower
(and, presumptively, subsidized) premium? What should be the subsidy limits?

73-825--76-13
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Should there be provision for "subsidy recapture" through profit-related prem-

ium adjustments or special royalty or income taxation features? Provision might

also be made for requiring a minmum percentage of coinsurance or for a de-

ductible feature in the coverage.

STATEMENT OF THOMAS A. PAIN, PRESIDENT, AMERICAN INSTITUTE OF MARINE
UNDERWRITERS

The American Institute of Marine Underwriters is an association of insur-
ance companies which are authorized to write marine insurance in one or more

States of the United States. The institute was founded in 1898 although its

predecessor organization, the board of underwriters of New York, traces its

lineage to 1820. At present the institute membership lists some 120 companies
in the marine area whose coverage includes hulls, cargo, liability for personal
injury and death, hull and cargo war risk, and statutory liability for pollution
of the seas by oil or other hazardous substances. Over the decades the institute
and its members have contributed significantly to the growth and development

of the U.S. maritime industry and, at present, represent a significant share of
what has come to be recognized as one of the world's leading insurance markets.
The institute, because of its leading position in the maritime industry, has

been requested to examine, from the viewpoint of a marine underwriter, and
offer comments on Senate bill 713. Special consideration was requested and at-
tention directed toward sections 13, 14 and 15 of the bill.

Initially the institute would note that the provisions of section 13 of the
bill dealing with an "investment guarantee" would not fall within the definition
of "Marine Insurance". It would therefore be inappropriate for the institute
to offer comment or make observations in this area. Section 14, and indirectly
section 15, do include to a limited degree, provisions which could be interpreted
to include traditional marine risks. These traditional marine areas, as the in-
stitute views them, would include damage done by a third party to the vessel,

equipment and other mining paraphernalia utilized at the mining site, claims
arising from the personal injury or death of a member of the crew employed on
the vessel or other equipment, liability for damage to property of third persons
and pollution coverage. Insofar as providing insurance in these traditional marine
areas the capacity and expertise exists, given reasonable rates and liability limits,
within the domestic maritime insurance community.
Of perhaps greater interest to the marine insurance community than sections

13, 14 and 15 of the bill are the license provisions of section 5A. This section
states that in order for a license to be granted an applicant must, among other
things, show that: He
". . . Is financially responsible and has demonstrated the ability to comply with

applicable laws, regulations, and license conditions", and further that
". . . Operations under the license will not pose an unreasonable threat to

the integrity of the marine environment and that all reasonable precautions will
be taken to minimize any adverse impact on the environment".

History and past practices in the field of water pollution have demonstrated
that evidence of financial responsibility has most frequently taken the form of
marine insurance policies. Such policies have been offered and have successfully
met the most stringent governmental requirements in these areas. The domestic
maritime insurance community presently has the capacity and the experience,
given reasonable rates and liability limits, to extend its coverage to provide
such insurance for deep sea mining ventures.
The American Institute of Marine Underwriters would also like to take this

opportunity to thank the committee for permitting it to testify today and to
indicate its general support for the bill. If we can be of further assistance on this
matter or any other involving the marine insurance field we will be only too
happy to do so.

REVIEW OF LEGAL AUTHORITIES TO MANAGE DEVELOPMENT OF
MINERAL RESOURCES IN THE DEEP OCEAN

Management of the mineral resources of the deep ocean involves four essential
elements:

1. An ability to locate and classify the mineral resources involved,
2. A mastery of the technology required to develop these resources,
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3. An ability to minimize adverse environmental consequences of the
development of these resources, and

4. The regulatory and management authority to arrange for the orderly
development of these resources by private industry.

At the present time, no agency of the Federal Government has all of these
elements with respect to the deep ocean. Several agencies have authorities and
the competence to provide some of these elements.

Discussion of authorities
The Geological Survey, of the Department of the Interior, is authorized pur-

suant to 43 U.S.C. to provide for the examination of the geological structure,
mineral resources, and products of the national domain and to conduct such
examinations outside the national domain where the Secretary of the Interior
determines such examination to be in the national interest. The specific authority
to conduct these activities beyond the national domain is a recognition of the
fact that important geological structures exist beneath the seas and beyond the
outer continental shelf of the United States. It should be borne in mind that
the Geological Survey has a substantial program in delineation of marine re-
sources. The lead agency on the marine mineral side prior to Reorganization
Plan No. 4 of 1970 was the Bureau of Mines (as pointed out below, the effect
of the reorganization was to transfer that authority of the Bureau of Mines to
NOAA).
The National Ocean Survey has a responsibility similar to that of the Geo-

logical Survey under 33 U.S.C. 883 (a ) to provide basic data for engineering
and scientific purposes and for commercial and industrial needs by conducting
seismological geomagnetic, gravity and related geophysical measurements and
investigations. Public Law 86-409 eliminated a provision which restricted the
National Ocean Survey in the conduct of its activities to the United States, its
territories, and possessions so that the effect of this amendment is that the pres-
ent statute must be constructed broadly and not limited to the United States
or areas of the outer continenal shelf.

Effect of Reorganization Plan No. 4 of 1970

Reorganization Plan 4 transferred to the Secretary of Commerce additional
authorities with respect to marine resource development programs. The func-
tions vested in the National Science Foundation by the National Sea Grant
College and Program Act of 1966 (33 U.S.C. 1121) were among the authorities
transferred.
The Sea Grant program authorizes the Secretary of Commerce to initiate and

support programs with public and private agencies for the education of par-
ticipants in the various fields relating to the "development of marine resources."
By definition the quoted phrase includes the development, conservation, or eco-
nomic utilization of the physical, chemical, geological, and biological resources of
the marine environment; the field of marine commerce and marine engineering;
the fields relating to exploitation or research in the recovery of natural resources
from, and the transmission of energy in, the marine environment; the fields of
oceanography and oceanology; and the study of the economic, legal, medical, or
sociological problems arising out of management, use, development, recovery. and
control of the natural resources of the marine environment. Section 1123 (b )
of the Sea Grant Act provides express authority to support research pro-
grams relating to the development of marine resources, with preference given to
research aimed at practices, techniques, and design of equipment applicable to
the development of marine resources. Thus, the Sea Grant Act provides all
authorities necessary to develop a program of resource management. Authority
to implement a program to manage and control the actual development and
utilization of the resources of the deep ocean beyond the Continental Shelf
and the continental margin is found in no agency.

Section 3 of Title 30 United States Code authorizes the Bureau of Mines to
conduct inquiries and scientific and technologic investigations concerning min-
ing, and the preparation, treatment, and utilization of mineral substances with
a view to increasing safety, efficiency, economic development and conserving
resources through the prevention of waste in mining and other mineral indus-
tries, and to inquire into the economic conditions affecting these industries.
Section 8, Title 30, authorizes the Secretary of the Interior to establish a number
of mining experiment stations to make investigations and to disseminate infor-
mation with a view to improving conditions in the mining industry, preventing
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unnecessary waste of resources, and otherwise co
ntributing to the advance-

ment of this industry.
Pursuant to those authorities the Bureau establ

ished a marine minerals

technology program in FY 1963, which grew from a m
odest $50,000 effort deal-

ing principally with the collection of an analysi
s of manganese nodules in the

Pacific in FY 1963 to $925,000 in FY 1970. As part of 
this program, the Marine

Minerals Technology Center was also established to c
arry out the program. In

its final full year prior to Reorganization Plan No. 4 
of 1970, the two-page Pro-

gram Statement and the Program of Work of the 
Department of the Interior

contained the following lead paragraphs:

"Program Statement

`"The Bureau of Mines marine mining research program i
s directed toward two

major and related objectives. The first is to assure that t
he marine mining sys-

tems ultimately developed will minimize damage to the
 marine environment and

that they will not interfere with the development of ot
her marine resources. The

second is to provide the necessary tools and techniques fo
r accurate delineation

of marine mineral deposits as a basis for proper engin
eering evaluation of their

economic potential, since the technology presently available 
is only rudimentary.

The Bureau's overall objective is to encourage the develop
ment, ultimately, of

privately-owned-and-operated marine mining industries."

"Program of work

"The Bureau of Mines research effort with require the development
 of adequate

tools and techniques for evaluating marine mineral deposit
s; establishing min-

ing system requirements; research and development in areas of
 technological

deficiencies; and encouraging private development of total mining
 systems com-

patible with the marine environment." Department of the Interior and
 Related

Agencies Appropriations for Fiscal Year 1971, Hearings Before a Sub
committee

of the Committee on Appropriations, United States Senate, Ninety-Firs
t Congress,

Second Session) on H.R. 17619 (pp. 899-901).
Reorganization Plan No. 4 of 1970 transferred to the Department of Co

m-

merce "The functions vested by law in the Secretary of the Interior, o
r in the

Department of the Interior or in any officer or instrumentality of that De
part-

ment, which are administered through the Marine Minerals Technology
 Center

of the Bureau of Mines." (Reorganization Plan No. 4 of 1970, eff. Oct. 3,
 1970,

35 FR 15627, 84 Stat. 2090). This transferred the entire Marine Minerals
 Pro-

gram to the Department of Commerce ( See Department of the Interior Stat
e-

ment Appendix to the Budget for Fiscal Year 1972, page 581).

Thus the functions vested in the Department of the Interior by statute and

employed in carrying out the Marine Mineral Program are no longer in Interi
or

but are now deemed vested in Commerce (5 U.S.C. 707 (a ) ).

Authority on OCS
The agency which presently has authority for the management of submarine

mineral resources pursuant to the Outer Continental Shelf Lands Act (43

U.S.C. 1331 et seq) is the Department of the Interior. This Act applies to sub-

merged lands lying seaward of a line three geographical miles distant from the

coast of each State and with respect to which the subsoil and seabed appertain

to the United States and are subject to its jurisdiction and control. Subject to

the requirements of the Act, the Secretary of the Interior is authorized under

the Act to provide mineral leases on the outer continental shelf.
The Act limits this authority to the outer continental shelf as defined above

and does not extend beyond the shelf to the deep ocean.

Authorities since 1970
Since Reorganization • Plan No. 4, legislation has expanded the authority of

Commerce and NOAA With respect to the environmental consequences of man-

induced changes in the ocean ecosystem. Section 202 (a ) of the Marine Protection,

Research, and Sanctuaries Act of 1972 (P.L. 92-532) directs the Secretary of

Commerce to initiate a comprehensive and continuing program of research with

respect to the possible long-range effects of pollution, over-fishing, and man-

induced changes in the ocean ecosystem. Carrying out the research the Secre-

tary is directed to take into account existing and proposed international policies
affecting ocean problems, economic considerations involved in both the pro-

tection and use of the oceans, possible alternatives to existing programs, and

ways in which the health of the oceans may be best preserved for the benefit of
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succeeding generations of mankind. The Senate Report on H.R. 9727, the bill

which became P.L. 92-532, states section 202(b), ". . . is deliberately broad,

so as not to prevent the Secretary of Commerce from taking into account any

factors that are relevant to the problems with which it is concerned." (Report
No. 92-451)
Furthermore, the Marine Protection, Research, and Sanctuaries Act contains

Title III which authorizes the Secretary of Commerce, after appropriate con-

sultation with affected agencies, to designate as marine sanctuaries those areas
of ocean waters as far seaward as the edge of the outer continental shelf, which
he determines necessary for the purpose of preserving or restoring such areas

for their conservation, recreational, ecological, or esthetic values. The Act also
authorizes him to issue necessary and reasonable regulations to control any
activities permitted within a designated sanctuary and no permit, license or
other authorization issued pursuant to any other authority shall be valid unless
the Secretary certifies that the permitted activities can be carried out within
his regulations. This may impact upon the management authority of the De-
partment of the Interior on the outer continental shelf in some cases.

Recent actions of NOAA, CommeMe
In 1974, he Department of Commerce established a Marine Petroleum and

Minerals advisory Committee to advise the Secretary of Commerce on matters
pertinent to the Department's responsibilities related to marine petroleum and
marine minerals resources and on means to facilitate cooperation between the
Government and private sectors in these matters. In its advisory role, the Com-
mittee takes into account such factors as the economy, quality of the environ-
ment, technology, and wise use of the natural resources. The Committee also
advises with respect to Law of the Sea affairs. The Committee membership as
a group possesses a broad range of experience and knowledge relating to prob-
lems involving management, use, conservation, and the development of marine
petroleum and marine minerals resources. The members are appointed for 2-
year terms and serve at the discretion of the Secretary. This Committee opera-
tion will involve an estimated expenditure of $50,000 per year.
More significantly, Commerce with the approval of the Administration is

proposing to expand efforts to assess the environmental aspect of deep ocean
mining, to provide base line data, and assist in establishing environmental
guidelines for industrial use in the design of marine mining equipment and
operational techniques. The attachment sets forth in greater detail the Adminis-
tration's proposals in this area for fiscal year 1976.

Conclusion
From the foregoing it is clear that NOAA has the sole authority to proceed

with the scientific, technological, economic, commercial, legal, sociological, and
environmental aspects in developing a Marine Mineral Program for the develop-
ment of the resources of the deep ocean. It is also clear that the Geological
Survey has an important role to play in the delineation of marine resources,
but the Department of the Interior has no existing authority to conduct a

• marine minerals program.
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AN ANTITRUST ANALYSIS OF THE CONSORTIA PROVISION (SEC. 17) OF THE "DEEP

SEABED HARD MINERALS ACT" (S. 713, 94TH CONG.)

Sec. 17 of the proposed "Deep Seabed Hard Minerals Act" provides that in
the event that a development license is issued under the Act or is issued from
a reciprocating State (any foreign State designated by the President as a State
with requirements and procedures comparable to those of the United States
under the Act, and which has undertaken to recognize licenses issued under the
Act) to a combination of interests resulting from an agreement between United
States and foreign entities, then certain other provisions of the Act will either
be limited to the proportion of interests owned by United States citizens, corpo-
rations or other judicial entities, or will be applied as if that proportional
interest were licensed pursuant to the Act. Thus, in effect, this provision recog-
nizes the possible existence of such a "combination of interests" for the purposes
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of the Act, and even apparently provides for such to be capable of rec
eiving a

development license thereunder. For terms of legal analysis, such a "combin
a-

tion of interests" is perhaps more aptly described as an "internatio
nal joint

venture", and such term will be so used hereafter. With respect to the possible

applicability of United States antitrust laws to such an international joi
nt

venture, it would appear that two basic questions can be presented: Would a
n

international joint venture formed for the pursuit of the purposes of the Act

be a violation of the United States antitrust laws in the absence of Sec. 17?

If some antitrust implications might be present, does the recognition and/or

license of a consortium arrangement under Sec. 17 provide an immunity, either

in whole or in part, for such international joint ventures?
Before any attempt can be made at making a general legal analysis to answer

these questions, some cautionary items should be mentioned to clarify the con-

fines of such an attempt. First, the antitrust laws are not a set of simple

prohibitions directed at specific and easily defined acts. The complexity of the

conduct sought to be covered and the ends sought to be achieved preclude fast

and certain application. Thus, application of the antitrust laws to specific

t usiness conduct is often uncertain and difficult. Almost invariably the business

facts must be explored and analyzed on a case-by-case basis to determine the

motivating circumstances and probable competitive effects. Especially would

this seem difficult in applying these laws to international joint ventures. There
is "little in the way of solid authority on the antitrust aspects of the situation.

The relevant statutes . . . are time tested and familiar but notoriously short

on specifics. The cases are even more than usual, only remotely on point."

Sproul, Jr., United States Antitrust Laws and Foreign Joint Ventures, 54
A.B.A.J. 889 (1968). Second, this analysis is limited solely to the possible
application of United States antitrust laws. Other nations, and regional asso-
ciations of other nations, may have antitrust laws or regulations which may
also have some effect based on the foreign participation in the arrangement.
Third, this analysis is only an overview of the general problem considered. It is
not intended, nor should it be interpreted, as an in-depth study of the myriad
complexities and possibilities that may exist, particularly as to any specific
fact situation. Finally, as a general rule only a court of law can make a definitive
determination as to the applicability of the antitrust laws to a given situation.

Joint ventures can take several forms. "They may be of a temporary or
permanent nature ranging from a loose ad hoc association formed for a single
or limited purpose to the creation of a permanent business establishment involv-
ing capital investment of unlimited duration." Donovan, Joint Ventures, 43
Antitrust L.J. 563 (1974). "A joint venture . . . involves the formation of a
separate and independent business entity by two or more companies who them-
selves remain separate; an international joint venture is one in which one or
more of the parents or the joint venture is a foreign company or the joint
venture is engaged in operations abroad." Spivack, International Joint Ventures
Under the Antitrust Laws, 40 Antitrust U. 871 (1971).
The Justice Department has continually stated that joint ventures abroad

by American companies in cooperation with foreign concerns present no anti-
trust problems unless "(1) participation in the joint venture is a prerequisite
to competition and some American firms are arbitrarily excluded or (2) the
activity of the joint venture has some substantial impact on the domestic
commerce of the United States. In the latter case the enforcement authorities
will judge the joint venture by the same standards applied domestically." Inter-
national Trade Committee, Section of Antitrust Law of the American Bar Asso-
ciation, ABA Draft Paper Re Trade or Commerce With Foreign Nations 1972,
in Hearings on International Aspects of Antitrust Laws Before the Subcomm.
on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 93d Cong.,
1st & 2d Sess. (1973 & 1974), at 446, 508-509; Antitrust and Foreign Com-
merce, 5 Trade Reg. Rep. 7 50, 129, at 55, 210 (1972). "[R]egardless of the
theoretical or hypothetical possibilities that . . . conduct could be found to be
violative of some extended definition of American law, there is probably no
policy or practical reason for an American enforcement agency or private plain-
tiff to attack conduct which produces no adverse effect on American or the U.S.
market." Joel Davidow, Chief, Foreign Commerce Section, Antitrust Division
of the Department of Justice, in a speech entitled "Antitrust and East-West
Trade" and delivered on March 10, 1976.
It would seem that as a general statement the creation of an international

joint venture is not illegal per se (although arguments can be posed that it
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should be otherwise), but that either it itself may run afoul of the antitrust
laws or that various ancillary agreements made in connection therewith may
be in conflict with the provisions of the antitrust laws. "Their existence pro-
vides a common meeting place for the officers and directors of otherwise sepa-
rate corporations, thus creating a potential forum for illegal collusion. In addi-
tion, the fact of common management provides for networks of interlocking
directorates which can lead to collusive agreements such as reciprocal arrange-
ments concerning other products. . . . Generally, therefore, it can be said that
the two basic anticompetitive tendencies of joint ventures are the possibility
that the partners will curb the competitive potential of the joint company, and
the possibility that the partners incentive to compete inter se will be dampened."
Comment, Antitrust Aspects of Overseas Joint Ventures, 5 J. of Law & Econ.
Dec. 82, 87 (1970).

Usually, joint ventures are analyzed according to the standards set forth in
Section 1 of the Sherman Aet (15 U.S.C. § 1) that—"Every contract, combina-
tion in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, is declared to be
illegal. . . .", and Section 7 of the Clayton Act (15 U.S.C. § 18) which applies
to joint ventures and prohibits the acquisition by a corporation of the whole
or any part of the assets of another corporation when the effect tends to lessen
competition by eliminating actual or potential competition in a section of the
country between the combining firms as well as promoting excessive concen-
tration of production in a market to a relatively few firms.
The Sherman Act onlY condemns those joint ventures which unreasonably

restrain trade. Thus, a consortium arrangement formed for the purposes of the
"Deep Seabed Hard Minerals Act" if challenged as a violation of the Sherman
Act would depend upon a court's determination as to whether or not the
arrangement was an unreasonable restraint of trade, either in its object or
effect. It would seem that by virtue of the legislative recognition of such an
entity as a proper (or necessary) vehicle to effectuate the development of the
deep seabed, it might be argued that such makes the arrangement a reasonable
restraint adopted for good business reasons ipso facto. Even in the absence of
this argument being sustained, it would seem that a good argument could be
made that the undertaking is reasonable because of the economic and technologi-
cal demands of such a pioneering venture. Support therefore might be found in
United States v. Pan American World Airways, Inc., 193 F. Supp. 18 ( S.D.N.Y.
1961), rev'd on other grounds, 371 U.S. 296 (1963). That case involved the
collp boration of Pan American World Airways, Inc. and W. R. Grace & Company
in the formation of Pan American Grace Airways, Inc. (Panagra) to engage
in air transportation along the west coast of South America. Prior to the joint
undertaking, Pan American was engaged in air transportation largely confined
to the east coast of South America and Grace was engaged in ocean trans-
portation along the west coast of South America. Recognizing the limited de-
mand for air transportation along the west coast, the heavy capital investment
required, and the policy of the United States Government to grant only a single
overseas man delivery contract for each individual route, and thereby to sub-
sidize only one United States flag carrier, it was concluded by the Court that
it was economically impossible for more than one airline to operate in the area.
Thus, the Court treated the formation as a pioneering venture of two firms
with complementary facilities. "The union of their physical and technical
resources assured the maximum possibilities of success in instituting and carry-
ing on a pioneering venture, useful to the community which did not theretofore
exist" (at 32-33). See, also, Donovan, Joint Ventures, 43 Antitrust L.J. 563,
564-566 (1974).

It might also be asserted that there might be some legitimate reason for
establishing a joint venture outside of the United States that would not neces-
sarily justify establishing the same venture inside the country. An example
might be in the following instance:

Some projects are of such magnitude and high risk that they could not
be undertaken alone by even the largest American company in a given
industry. Typical projects of this type are construction ventures (hydro-
electric, port, tunnel and like infrastructure projects) in underdeveloped
countries which are almost universally "joint ventured". With reference to
such projects, there are two major problem areas: (1) management skill
and know-how and (2) financing. With respect to overseas construction
projects, in particular, the special management and technical skills of several
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concerns are often required to put the project together and to allow it to
proceed. In almost any type of major overseas project, financing quite typi-
cally turns out to be a major problem, and in politically unstable and
underdeveloped countries the investment risk of the project may be so great
that, in order to secure financing, two or more American companies must
act in concert. This same situation can, of course, prevail domestically—for
example, in missile, satellite and man-on-the-moon projects.—Sproul, Jr.,
United States Antitrust Laws and Foreign Joint Ventures, 54 A.B.A.J. 889,
892 (1968).

A joint venture may violate Section 7 of the Clayton Act (15 U.S.C. § 18)
by eliminating actual or potential competition between the parents. Spivack,
International Joint Ventures Under the Antitrust Laws, 40 Antitrust L.J. 871,
877 (1971). The lessening of competition must take place, in the words of the
statute, "in any section of the country". Thus, it would seem that as long as
there is no elimination of competition within the territorial United States or
in imports into the United States, the Clayton Act's prohibition might not apply
at all. Even if deemed to apply, arguments might be based on some of the
considerations that a court would encounter to offset an antitrust challenge, to
which the thrust of Sec. 17 of the "Deep Seabed Hard Minerals Act" might lend
support:

The anticompetitive effect, under 15 USC § 18, of two corporations' form-
ing of a subsidiary corporation as a joint venture is not measured solely
either by the probability that both corporations would otherwise have entered
the market or by the probability that one of the corporations would other-
wise have entered the market. There remains for consideration the question
whether the joint venture eliminated the potential competition of the cor-
poration that might have remained at the edge of the market continually
threatening to enter. In assessing the probability of a lessening of competi-
tion as a result of two corporations' joint venture in the creation of a
subsidiary corporation to produce goods for a certain market, the trial court
may take into account the number and power of the competitors in the
relevant market, the background of their growth, the power of the joint
ventures, the relationship of their lines of commerce, the competition exist-
ing between them and the power of each in dealing with the competitors
of the other, the setting in which the joint venture was created, the reasons
and necessities for its existence, the joint venture's line of commerce and
the relationship thereof to that of its parents, the adaptability of its line
of commerce to noncompetitive practices, the potential power of the joint
venture in the relevant market, and appraisal of what the competition in
the relevant market would have been if one of the joint venturers had
entered it alone instead of through the subsidiary, the effect of the other
joint venturer's competition in the event of this occurrence, and such other
factors as might indicate potential risk to competition in the relevant
market.-54 Am. Jur. 2d, Monopolies, Restraints of Trade, and Unfair Trade
Practices § 139.

Thus, normally, an international joint venture would be illegal under the
United States antitrust laws only where it involves an unreasonable restraint
of existing trade, or the elimination of significant actual or potential competi-
tion. "International joint ventures may have positive, neutral or negative effects
on competition. Their main advantage from the standpoint of antitrust policy
is that they may reduce barriers to entry into new product and geographic
markets and thereby introduce a new or a stronger competitive force into such
markets, thereby increasing competition. International joint ventures may often
be required if there is to be any venture at all in view of the risks and capital
investment involved, the requirements of foreign laws, and the need to maintain
effective public (consumer, labor, financial and business) relations abroad and
effective relations with foreign governments. On the other hand, international
joint ventures, like domestic ventures and domestic mergers may eliminate
actual competition, eliminate potential competition, foreclose competitors from
sources of supply or customers, increase reciprocity, or reduce the vigor of
competition within specific markets by creating undue competitive advantage."
Spivack, International Joint Ventures Under the Antitrust Laws, 40 Antitrust
L.J. 871, 875-876 (1971). Therefore, any international joint venture, must be
judged on a case-by-case basis on two levels with respect to the antitrust laws—
the legality of the entity itself and the legality of any ancillary arrangements
made in pursuance thereof. While the consortia provision of the Act might be
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used or urged as one of the considerations to show that any restraint of trade
is reasonable and that an elimination of competition is necessary (or that
competition is not eliminated but rather fostered thereby), it would seem that
the only legal conclusion that can be drawn from the Section is that it would
allow such a joint venture to receive a development license which, in the absence
of that provision, it would not be able to do since it apparently is not included
within the definition of "eligible applicant" in Sec. 3(i) of the Act. While one
might argue that the thrust of Sec. 17 is to establish or recognize possible
commercial conduct which may substitute for normal free market forces and
therefore any arrangement thereby cannot be illegal under the antitrust laws,
the courts are reluctant to interpret a statute as providing some form of antitrust
immunity or exemption from the operation of the antitrust laws in the absence
of a clear congressional pronouncement to that effect. "[W]hen . . . relation-
ships are governed in the first instance by business judgment and not by regu-
latory coercion, courts must be hesitant to conclude that Congress intended to
override the fundamental national policies embodied in the antitrust laws."
Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973).

DEPARTMENT OF COMMERCE MARINE MINERALS ACTIVITIES

OVERVIEW

The Department of Commerce believes that the development of marine minerals
will be necessary if the mineral requirements of the United States are to be met in
sufficient quantities and at fair market prices. The development of marine min-
erals, in the Department's view, will require a two-pronged approach. First, we
believe a technically capable, viable, and effective marine mining industry is
needed. Second, and of equal importance, marine mineral resources should be
developed in an orderly manner according to a sound and wise mineral resource
management program designed both to satisfy this nation's mineral needs and
protect the quality of the marine environment. Of course, any governmental assist-
ance and regulations must be kept to the minimum necessary.
The Department of Commerce has various activities associated with the develop-

ment of marine minerals. The Department of the Interior also has various activi-
ties associated with marine minerals development. The two Departments are
working together to make the marine minerals activities 'of each Department
complementary and without unnecessary duplication. In any event, the expertise
of both Departments will be required, 'as will those of other Federal agencies.

DEPARTMENT OF COMMERCE ELEMENTS

The Department of Commerce's marine minerals activities are managed through
several Departmental offices and agencies.

National Oceanic and Atmospheric Administration.—(NOAA) : NOAA responsi-
bilities related to marine minerals development include prediction and forecasting
of weather and oceanic conditions, mapping and charting, oceanographic research,
marine environmental impact assessment and prediction, mineral resource assess-
ment technology, environmental assessment technology, education related to the
development of marine resources (including practices, techniques, and equip-
ment) and imparting knowledge by instruction, practical demonstration, and pub-
lication through marine advisory programs to persons interested or employed in
marine resource development related fields. An Office of Marine Minerals within
NOAA coordinates these activities.

Office of Energy and Strategic Resource Policy.— ( OESRP ) : OESRP is respon-
sible for the development and coordination of Departmental energy and resource
policies including those related •to marine minerals development. Included are'
responsibilities for the adequacy of supplies to the U.S. consumer at fair and rea-
sonable prices for internationally traded raw materials including energy. Inter-
national market trends are closely monitored in the formulation of trade policies.
Domestic and International Business Administrat ion.— (DIBA) : DIBA's pro-

grams relevant to marine minerals development include close and continuing con-
tact with the domestic mining industry regarding production, processes, consump-
tion, and the market situation through the conduct of studies and in the conduct
of extensive market research and domestic policy analysis.
Economic Development Administration.— (EDA) : Pursuant to the Public

Works and Economic Development Act, EDA provides funds and assistance to
State, local and regional groups for planning programs aimed at creating new
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sources of income and employment. It provides technical assistance in dealing

with impediments to economic progress and opportunities, including support f
or

pilot or demonstration projects. EDA also provides funds and assistance for public

works 'and development facilities needed for new industry and to encourage bus
i-

ness expansion in areas of high unemployment or low income families. Busine
ss

development in economically lagging areas is 'assisted through loans to private

industry. For a designated redevelopment area, EDA funds and assistance would

be available, under appropriate circumstances, to aid in the development of seabed

minerals including related activities in the coastal zone.
Maritime Administration.—(MARAD) : MARAD programs relevant to marine

minerals development include Federal ship financing guarantees and r
elated

shoreside marine facilities or equipment; subsidy programs for ships built in

American shipyards; port development; ship pollution control; development of

safety standards on design and construction of special purpose vessels, such as

deepsea submersibles for hard mineral exploration and production; and research

and development of promising concepts which could be applied to transporting

minerals from ocean sites. . .
National Bureau of Standards.—(NBS) : Major NBS programs related to

ocean minerals activities include the development of standard reference ma-

terials for calibration and quality control in water pollution measurements, new

measurement techniques, chemical and physical properties of water pollutants.

The National Bureau of Standards Institute of Materials Research exercises

overall management supervision of these prOgrams.

MARINE MINERAL ACTIVITIES OF DEPARTMENT OF COMMERCE ELEMENTS

The following is a summary of historical and/or ongoing marine minerals de-

velopment related activities of the Department of Commerce since approxi-

mately 1970. The summary is subdivided to indicate the Departmental agency

or element which performed or is performing the activity.

1. National Oceanic and Atmospheric Administration

A. Office of the Administrator.—The Deputy Administrator of NOAA serves
on the Executive Committee of the Interagency Law of the Sea Task Force.
The Deputy Administrator of NOAA heads the Commerce delegation to meet-

ings of the Third UN Conference on Law of the Sea.
NOAA co-sponsored the June 9-12, 1976 "National Planning Conference on the

Commercial Development of the Oceans", which included a marine minerals
panel.
B. Office of the Associate Administrator for Marine Resources.—Provides

policy guidance and overview for all of NOAA's marine resources programs in-
cluding those conducted by its Office of Marine Minerals and its Manned Under-
seas Science and Technology Office, and the Environmental Research Labora-
tories, the Office of Sea Grant, and the National Ocean Survey (1970-1976).
Convened an industrial meeting in 1972 at NOAA's Marine Mining Technology

Center (MMTC) in order to review MMTC's program and help define MMTC's
role and priority research areas and programs to implement this role. One of
the major recommendations of this group was that NOAA sponsor a program to
determine the environmental impact of deep ocean mining. The subsequent Deep
Ocean Mining Environment Study (DOMES) grew out of this recommendation.

Participated in the 'development of a preliminary draft environmental impact
statement .(DEIS ) for deep ocean mining (1972-1973), information from which
was later incorporated into the Department of State's DEIS for the 1975 Caracas
Law of the Sea Conference.

Established in 1975 an Office of Marine Minerals to serve as a focal point for
NOAA's marine hard minerals activities and to implement new activities re-
quired to facilitate the orderly development of marine mineral resources in an
environmentally compatible manner.

1. Office of Marine Minerals (1975-1976)
Sponsored a major marine minerals workshop in March 1976 in which about

80 experts from around the country participated. The workship's objectives were:
To 'provide an information base of past and present marine mineral-related

activities conducted through the National Sea Grant Program and by other
elements of NOAA;
To encourage better communications among those directly involved in marine

mineral-related activities; and
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To develop information regarding the future directions of NOAA's existing
programs and activities needed to further development of marine mineral
resources in an environmentally safe manner.
Provides representation on the Working Group on Effects on Fisheries of

Marine Sand and Gravel Extraction of the International Council for the Ex-
ploration of the Sea.
Provide background support for Law of the Sea negotiations with respect to

the deep seabed by assisting in the preparation and review of position papers
and providing membership on the Department's delegation to UN sponsored
conferences.

Consideration and analysis of interim legislation for ocean mining.
Coordinated hard minerals panel at the National Planning Conference on the

Commercial Development of the Oecans (June 1976).
Maintains close liaison with industrial firms and academic institutions which

are conducting marine mineral activities or which have interests• in the field.
Engaged in the conduct of studies to evaluate environmental and socio-

economic impacts of onshore processing associated with deep ocean mining.
Engaged in the development of a detailed technical assessment of marine

minerals technology (being performed by the National Academy of Sciences—
National Research Council).

2. Manned Undersea Science and Technology Office
Assesses Federal agencies' requirements for the use of manned undersea

facilities for the Interagency Committee on Marine Science and Engineering
(ICMSE) and serves as a coordinator for the use of such facilities (1972-1976) 

Co-sponsor of the French-American Mid-Ocean Undersea Study (FAMOUS)
which conducted research that provides additional knowledge regarding the
origins of deep ocean marine mineral resources (1974-1975).

Sponsored submersible dives on the East Coast, West Coast, and in the
Straits of Florida which provide information regarding the origins and charac-
teristics of marine mineral resources (1972-1975).
C. Environmental Research Laboratories (ERL).—NOAA's ERL has been

responsible for a number of research studies and related projects through the four
activities under its jurisdiction. Some of this work has been carried out by ERL
staff and other work has been done by contractors.
1. Marine Minerals Technology Center/Pacific Maxine Environmental Laboratory'
Investigated heavy mineral placer sampling techniques (ERL staff) (1970).
Developed system for real time electronic positioning and navigation at sea

(Barnes. Newman—ERL staff) (1970-1971).
Investigated slurry flow in vertical pipes (Wing—ERL staff) (1970-1971).
Conducted literature search on marine mining environmental impact (Battelle

Memorial Institute) (1970).
Conducted laboratory studies on effects of suspended sediments on marine

organisms (Padan, Davis, and Nudi—ERL staff) (1970-1972).
Developed technique to detect self-potential field of seafloor metallic ore bodies

(Corevin—University of California) (1970-1971).
Geophysical identification and classification of sea floor sediments (Barnes—

ERL staff) (1970-1971),
Studied United Kingdom offshore sand and gravel milling industry (Hess—

ERL staff) (1970-1971).
Conducted literature search on anchor blocks and laterally loaded piles (Keller,

Duncan—University of California) (1970-1972).
Developed diver-operated seafloor sampler (Jenkins—ERL staff) (1971-

1972 ) .
Investigated effects of suspension sediment on the eastern lobster (Cobb—ERL

staff) (1971-1972).
Continuing laboratory studies on effects of suspended sediments on marine

estuarine organisms (Peddicor—University of California, Bodega Marine Lab)
(1972-1976).

Studied manganese nodules (infrared micro-analysis) (Estep--U.S. Bureau
of Mines) (1972).
Deep Ocean Mining Environmental Study (DOMES) (Subdivided as follows).

Continuing baseline studies of benthic organisms (Paul— (Lamont-
Doherty Geological Observatory) ) (1975-1977).

I Ceased operation in 1978: functinpq nf the Center were integrated into ERL's. Pacific
Marine Environmental Laboratory (PMEL).
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Investigating geological and geochemical properties of seafioor sediments
at selected sites (Bischoff—U.S. Geological Survey) (1975-1977).
Conducted study on environmental impact of manganese nodule mining

(Roels— (Lamont-Doherty Geological Observatory) and City University of
New York) (1972-1975).

,Studying phytoplankton and primary productivity at selected sites (El—
'Sayed—(Texas A&M University ) ) (1975-1977).

Studying of zooplankton at selected sites (Hirota—University of Hawaii)
(1975-1977).
Studying nutrient chemistry at selected sites (Richards, Anderson—Uni-

versity of Washington) (1975-1977).
Studying suspended particulate matter at selected sites (Baker, Feely—

PMEL ) (1975-1977).
Plume modeling (Ichiye—Texas A&M University) (1975-1977).
Literature search involving benthic smothering (Heezen—(Lamont-

Doherty Geological Observatory ) ) (1975).
Reviewing existing information of fishes, including eggs and larvae in and

adjacent to the sites being studied in DOMES (Blackburn—Scripps Institute
of Oceanography) (1975-1976).
Providing statistically sound procedures for obtaining replicate benthie

samples at selected sites (Jumars—University of Washington) (1976).
Describing bottom water physical oceanography (Hayes—PMEL) (1976).
Conducting literature search for all other aspects of DOMES (Documenta-

tion Associates, Inc.) (1976).

2. Atlantic Oceanographic and Meteorological Laboratories (AOML)

Research into metallogenesis at dynamic plate boundaries in order to determine
origins of marine mineral resources and to develop criteria to predict their occur-
rences, (Rona—ER.L Staff) (1976).
Provides consultation on seabed resources to the Secretariat of the United

Nations.
Conducts marine geological and geophysical research between North America

and Africa as part of the Trans-Atlantic Geotraverse Program.
Publication of over fifty scientific papers, representative titles include: Explora-

tion Methods of the Continental Shelf: Geology, Geophysics, Geochemistry; Man-
ganese Crusts of the Atlantic 'Fracture Zone; Plate Tectonics and Mineral Re-
sources; Rapidly Accumulating Manganese Deposits from the Median Valley of
the Mid-Atlantic Ridge; and the Trans-Atlantic Geotraverse Hydrothermal Field
(1970-1975).

3. New England Offshore Mining Environmental Study (NOMES) (joint ERL
activity)

Investigated geology of test site for NOMES ( Setlow—Massachusetts Depart-
ment of Natural Resources) (1972-1973).
Conducted physical and chemical oceanographic investigations in Massachusetts

Bay for NOMES (Ippen, Mollo-Christensen— (Massachusetts Institute of Tech-
nology) ) (1972-1974).
Conducting baseline study of benthic invertebrates at test site for NOMES

(Harris—University of New Hampshire) (1972-1976).
Determined spatial and temporal variability of phytoplankton in Massachusetts

Bay as part of NOMES (Hess, Nelson—ERL) (1973-1975).
Mineral and chemical analysis of 'bottom sediments recovered during sampling

at and around test site (Grant—University of New Hampshire) (1972-1974).
Determining spatial and temporal variability of phytoplankton in Massachu-

setts Bay (Mulligan—University of New Hampshire) (1972-1976).
D. National Ocean Survey.--Collection and publication of seismic, bathymetric,

magnetic, and gravimetric information for the deep ocean and continental shelf
as part of the Marine Geophysics Program (1970-1973).
E. Office of Sea Grant. —The Office of Sea Grant is responsible for the perform-

ance of work in a number of areas. This work is carried out through the various
colleges and universities which are part of the Sea Grant Program. The following
is a listing of Office of Sea Grant projects.
'Studied hydraulic dredge spoil fate (Oregon State University) (1972-1974).
Conducted an economic evaluation of ocean mineral resource development

(Mead, Sorensen—University of California) (1969).
Developing a management program for offshore mining of sand and gravel,

(SUNY at Stony Brook) (1975—continuing).
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Conducting an evaluation of coastal sand and gravel deposits as construction
or speciality materials (Bardsdale—University of Georgia) (1975-1977).
Conducting an evaluation and economic analysis of Southern California's

phosphorite and sand-gravel deposits (Fisher, Mead—California State Uni-
versity) (1975-1976).

Conducting marine resources legal research (Wurfel—University of North
Carolina) (1970-1977 ) .

Continuing research of the legal aspects of ocean resources exploitation
(Knight—Louisiana State University) (1971-1976).

Studying Green Bay manganese (Moore—University of Wisconsin) (1968-
1972) .

Studying marine mineral placers (Moore—University of Wisconsin). (1969-
1976).
Analyzed the geology of Delaware Bay (Kraft—University of Delaware)

(1970-1971).
Conducted seismic reflection surveys of sedimentary structures of Delaware

Bay ( Sheridan—University of Delaware) (1970-1973).
Studied recent sediments of northeastern North Carolina estuaries deter-

mining their relation to plio-pleistocene mineral deposits and their implication
upon coastal zone management (Riggs—East Carolina University) (1970-1974).

Studying manganese resources (Andrews—University of Hawaii) (1970-con-
tinuing).

Studied size analysis and heavy mineral distribution in Delaware Bay sedi-
ments ( Glass—University of Delaware) (1972).
Conducted inventory of mineral resources off Chesapeake Bay (Nichols—Vir-

ginia Institute of Marine Science) (1972-1973).
Conducted assay of the marine resources of Massachusetts Bay (Lassiter—
ssachusetts Institute of Technology) (1973-1974).
Studying offshore sand and gravel resources in California (Henyey, Osborne—

university of Southern California) (1974-1976).
Conducting an oceanographic inventory of Southern California shelf sand and

gravel deposits (Fisher—University of California) (1974 continuing).
Evaluating confirming strata associated with the principle coastal Georgia

-aquifer (Woolsey—University of Georgia) (1975-continuing).
Assessing Western Lake Michigan sand and gravel (Meyer—University of

Wisconsin) (1975-1979).
Conducted an evaluation and recovery of offshore sand resources (Moberly,

Casciano, and Palmer—University of Hawaii) (1969-1975).
Analyzed the science and technology of utilizing the bottom resources of the

Continental Shelf (Corell—University of New Hampshire) (1969-1975).
Conducted an undersea mineral survey of the Georgia Continental Shelf

(Noakes—University of Georgia) (1970-1975).
Studied sediment and water characteristics in the Marine District Eastern

Long Island (Brennan—State University College, Cortland, New York) (1971-
1973).

Conducted copper survey of Lake Superior (Meyer—University of Wisconsin)
A ((1971-1975).

Conducted geophysical investigation of potential aggregate resources in the
'Georgia coastal area (Harding—University of Georgia) (1972-1974).

Conducted pre-mining survey (Moore—University of Wisconsin) (1972-1975).
a Studied relationship of nucleus to ore grade of marine manganese nodules

(Moore—University of Wisconsin) (1972-1975).
Conducting research on metal extraction from manganese nodules (Moore—

University of Wisconsin) (1975-1978).
Conducting marine lode minerals exploration (Moore—University of Wiscon-

sin) (1975—continuing).
Conducting marine noble metal exploration (Moore—University of Wisconsin)

(1975—Continuing).
Developed Vibratory Marine Sediment Sampler (Harbor—University of Wis-

'cousin ) (1969-1972).
Investigated the geotechnical properties in two seafloor development demon-

stration areas, a fundamental research and development precursor to applied
technologies) (Richards, Parks—Lehigh University) (1970-1974).

Studied clean undersea mineral processing (Tiemann—University of Wiscon-
-sin ) (1971-1974).

Conducting high resolution subbottom profiling (Vine—Woods Hole Oceano-
graphic Institute) (1974-1976).
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Developed an acoustic probe for ocean bottom and subbottom surveys (Dow—
Woods Hole Oceanographic Institute) (1974-1975).
Studying metal extraction from manganese nodules (Chapman—University of

Wisconsin) (1975—continuing).

2. Domestic and International Business Administration/Office of Energy and
strategic Resource Policy 2

Economic Review of Law of the Sea Treaty (1973). Bureau of Resources and
Trade Assistance, in collaboration with NOAA, prepared Commerce Department
study on economic implication for U.S. and world markets of future production
plans of U.S. companies regarding deep seabed metals.
Law of the Sea Negotiating Conferences, Caracas, Geneva, New York (1974-

1975-1976). Bureau of Resources and Trade Assistance provides advice to DOC
representatives on Interagency Law of the Sea Task Force, both during Washing-
ton preparations and as member of Commerce group on U.S. Delegation, on eco-
nomic .implications of treaty articles relating to deep seabed mining, with par-
ticular attention to their relationship to and consistency with U.S. international
resource and commodity policy.
Deep Ocean Mining Environmental Study (DOMES) (1974). Bureau of Re-

sources and Trade Assistance, in collaboration with NOAA, developed the eco-
nomic justification, for the Departmental decision making and subsequent presen-
tation to OMB, to proceed with funding of NOAA's DOMES program.
Consideration and analysis of domestic legislation to regulate deep ocean mining

by persons subject to U.S. jurisdiction (1976), Office of Energy and Strategic
Resource Policy, Bureau of International Economic Policy and Research, and
Bureau of Domestic Commerce.
Bureau of Resources and Trade Assistance participates as part of Commerce

supporting staff for the Marine Petroleum and Minerals Advisory Committee
(1975-1976). Bureau of Resources and Trade Assistance and Bureau of Inter-
national Economic Policy and Research prepared special study for subcommittee
on existing insurance programs available for deep ocean mining 'ventures.
Law of the Sea Position Papers (1970-1976). Bureau of Resources and Trade

Assistance regularly collaborates with NOAA in reviewing position papers pre-
pared by other agencies.

Congressional Testimony (1970-1976). Bureau of Resources and Trade Assist-
ance regularly collaborates with NOAA in reviewing Executive Branch testimony
on proposed legislation concerning marine minerals.
'Bureau of Domestic Commerce and Bureau of Resources and Trade Assistance

participated in a technical study of manganese with the National Material Ad-
visory Board's Committee on Technical Aspects of Critical and Strategic Ma-
terials.
"The Impact of Proposed New Source Performance Standards on the Nonfer-

rous 1Smelting Industry, An Interagency Assessment" (U.S. Department of the
Interior, U.S. Department of Commerce, and Federal Energy Administration)
(July 1975).
Project Independence Availabilities, Requirements, and Constraints on Mate-

rials, Equipment, and Construction. Task Force Report under Direction of U.S.
Department of Commerce (November 1974) (sections on copper and nickel).
An analysis of the Impact of Alternative Approaches to Significant Deteriora-

tion in the Nonferrous Metals Industry ( Staff Study A-03-76) (Btreau of Domes-
tic Commerce of the U.S. Department of Commerce) (May 1976).
Nonferrous Resources—"A Five-Year View" (Owens, Romagnoli—U.S. Depart-

ment of Commerce) (presented to Society of Automotive Engineers, Automotive
Engineering Congress and Exposition, Detroit, Michigan (February 24-28,1975)).
An Analysis of Selected Commodities and Identification of Casual Factors Con-

tributing to Supply Shortfalls (Arthur D. Little, Inc.) (Report to Domestic Busi-
ness Policy Analysis Staff, Department of Commerce (December 20,1974) ).
'Study of the Energy and Fuel Use Patterns in the Nonferrous Metals Industries

(Battelle Columbus Laboratories) (report to Federal Energy Administration and
Department of Commerce (December 31,1974) ).
S. Maritime' Administration
Technology Assessment of 'Offshore Industry (including Ocean Mining) (BDM

Corporation) (1975-1976).

The functions and projects of the Bureau- of Resources and Trade Assistance in the
area of marine minerals are now within the Office of Energy and Strategic Resource Policy.
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National Planning Conference on the Commercial Development of the Oceans
(BDM Corporation) (1976). Hard Minerals Panel coordinated by the Office of
Marine Minerals—NOAA.

4. National Bureau of Standards
Contingency Planning for Anticipated Technological Crises (Charles River

Associates) (1975-1976).
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