
e 7312-
94-&I

COMMUNICATIONS ACT AMENDMENTS
60VERNMEN1  

Storage

K
S
U
 L
I
B
R
A
R
I
E
S
 

A
1
1
9
0
0
 
9
5
2
8
8
1
V
 

HEARING
BEFORE THE

SUBCOMMITTEE ON COMMUNICATIONS
OF THE

COMMITTEE ON COMMERCE
UNITED STATES SENATE

NINETY-FOURTH CONGRESS

SECOND SESSION

ON

S. 2343
TO AMEND THE COMMUNICATIONS ACT OF 1934, AS AMENDED,

WITH RESPECT TO PENALTIES AND FORFEITURES

S. 2846
TO AMEND THE COMMUNICATIONS ACT OF 1934, AS AMENDED,
WITH RESPECT TO COMMISSIONERS AND COMMISSION

EMPLOYEES

S. 2847
TO AMEND SECTION 318 OF THE COMMUNICATIONS ACT OF
1934, AS AMENDED, TO ENABLE THE FEDERAL COMMUNICA-
TIONS COMMISSION TO AUTHORIZE TRANSLATOR BROAD-
CAST STATIONS TO ORIGINATE LIMITED AMOUNTS OF LOCAL
PROGRAMING, AND TO AUTHORIZE FREQUENCY MODULATION
(FM) RADIO TRANSLATOR STATIONS TO OPERATE UNAT-
TENDED IN THE SAME MANNER AS IS NOW PERMITTED FOR

TELEVISION BROADCAST TRANSLATOR STATIONS

JANUARY 21, 1976

Serial No. 94-61

Printed for the use of the Committee on Commerce

U.S. GOVERNMENT PRINTING OFFICE

68-469 0 WASHINGTON : 1976



COMMITTEE ON COMMERCE

WARREN G. MAGNUSON, Washington, Chairman

JOHN 0. PASTORE, Rhode Island
VANCE HARTKE, Indiana
PHILIP A. HART, Michigan
HOWARD W. CANNON, Nevada
RUSSELL B. LONG, Louisiana
FRANK E. MOSS, Utah
14;RNEST F. HOLLINGS, South Carolina
DANIEL K. INOUYE, Hawaii
JOHN V. TUNNEY, California
ADLAI E. STEVENSON, Illinois
WENDELL H. FORD, Kentucky
JOHN A. DURKIN, New Hampshire

MICHAEL FERTSCHUK, Chief Counsel
S. LYNN SUTCLIFFE, General Counsel
JOSEPH R. FOGARTY, Staff Counsel
NICHOLAS MILLER, Staff Counsel
JAMES GRAF, Staff Counsel

MALCOLM M. B. STERRETT, Minority Counsel
WARD H. WHITE, Minority Staff Counsel

JAMES B. PEARSON, Kansas
ROBERT P. GRIFFIN, Michigan
TED STEVENS, Alaska
HOWARD H. BAKER, JR., Tennessee
J. GLENN BEALL, JR., Maryland
LOWELL P. WEICKER, JR., Connecticut
JAMES L. BUCKLEY, New York

SUBCOMMITTEE ON COMMUNICATIONS

JOHN 0. PASTORE, Rhode Island, Chairman

VANCE HARTKE, Indiana
PHILIP A. HART, Michigan
RUSSELL B. LONG, Louisiana
FRANK E. MOSS, Utah
HOWARD W. CANNON, Nevada
ERNEST F. HOLLINGS, South Carolina
DANIEL K. INOUYE, Hawaii
JOHN A. DURKIN, New Hampshire

HOWARD H. BAKER, JR., Tennessee
ROBERT P. GRIFFIN, Michigan
TED STEVENS, Alaska
J. GLENN BEALL, JR., Maryland
LOWELL P. WEICKER JR., Connecticut



CONTENTS

Page

2
7
10

Text of bills:
S. 2343 
S.2846 
S.2847 

LIST OF WITNESSES

Johnson, Nicholas, chairperson, National Citizens Communications Lobby_ 11
Knauer, Leon, counsel to the National Translator Association 29

Prepare statement 29
Wiley, Hon. Richard E., Chairman, Federal Communications Commission_ 27

Prepared statement 41

ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

Brown, Richard L., general counsel, Community Antenna Television Asso-
ciation, letter of January 29, 1976 55

Burke, Daniels B., president, Capital Cities Communications, Inc., letter
of September 27, 1973 20

Cable, Citizen Groups Question Wells Nomination as OTP Director, article... 15
Courtney, Jeremiah, letter of February 10, 1976 57
Eger, John, Acting Director, Office of Telecommunications Policy, letter of
February 13, 1976 57

General Telephone & Electronics Corp, statement 48
Hardy, Ashton R., statement 50
Johnson, Nicholas, letters of:

January 23, 1976 53
February 12, 1976  55

Knauer, Leon T., Wilkinson Cragun & Barker, letter of April 2, 1976 76
Lindow, Lester, executive director, Association of Maximum Service Tele-

casters, Inc., statement 47
Metcalf Committee Gets Conglomerate Report; Data Raise Questions
About Quello, article 18

Pear, Robert, article in the Washington Star 11
Quello, James H., Commissioner, Federal Communications Commission,

letter of January 28, 1976 54
Schmidt, Robert L., president, National Cable Television Association,

letters of February 13, 1976 58,60
Sims, Bill, president, Wycom Corp., statement 47
Wasilewsik, Vincent T., president, National Association of Broadcasters,

letter of March 4, 1976 70
Wiley, Hon. Richard E., Chairman, Federal Communications Commission:

Statement 50
Letters of:

March 4, 1976 70
March 29, 1976 74



N



COMMUNICATIONS ACT AMENDMENTS

WEDNESDAY, JANUARY 21, 1976

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON COMMUNICATIONS,
Washington, D .0 .

The committee met at 10 a.m., in room 1318, Dirksen Senate Office
Building, Hon. John 0. Pastore (chairman of the subcommittee)
presiding.
Senator PASTORE. The hour of 10 having been reached, this hearing

will come to order. We have three bills before us for consideration
this morning, which will be inserted in the record at this point. The
first bill is S. 2343 which is a bill to unify and strengthen the FCC's
authority to impose penalties and forfeitures for violations of the
Communications Act and the Commission's rules and regulations.
[The bills follow:]
Staff members assigned to these hearings: Joseph Fogarty, Nicholas Miller,

and James Graf.
(1)
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S. 2343

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 16 (legislative day, SEPTEMBER 11), 1975
Mr. MAGNUSON (for himself and Mr. PEARSON) (by request) introduced the

following bill; which was read twice and referred to the Committee on
Commerce

A BILL
To amend the Communications Act of 1934, as amended, with

respect to penalties and forfeitures.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. Section 503 (b) of the Communications Act

4 of 1934 as amended (47 U.S.C. 503 (b) ) ; is amended to

5 read as follows:

6 "(b) (1) Any person who-

7 "(A) willfully or repeatedly fails to operate a radio

8 station substantially as set forth in a license, permit, or

9 other instrument or authorization;

10 "(B) willfully or repeatedly fails to observe any

11 of the provisions of this Act or of any certificate, rule,
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1 regulation, or order of the Commission prescribed under

2 authority of this Act or under authority of any agree-

3 ment, treaty, or convention binding on the United

4 States;

5 "(C) violates section 317 (c) or section 509 (a)

6 (4) of this Act; or

7 "(D) violates section 1304, 1343, or 1464 of title

8 18 of the United States Code;

9 shall forfeit to the United States a sum not to exceed $2,000.

10 Each act or omission constituting a violation shall be a sepa-

11 rate offense for each day during which such act or omission

12 occurs. Such forfeiture shall be in addition to any other pen-

13 alty provided by this Act: Provided, however, That such

14 forfeiture shall not apply to conduct which is subject to for-

15 feiture under title II of this Act: And provided further, That

16 such forfeiture shall not apply to conduct which is subject to

17 forfeiture under part II or part III of title III or section 507

18 of this Act.

19 "(2) No forfeiture liability under paragraph (1) of this

20 subsection (b) shall attach to any person unless a written

21 notice of apparent liability shall have been issued by the

22 Commission, and such notice has been received by such per-

23 son or the Commission shall have sent such notice by regis-

24 tered or certified mail to the last known address of such

25 person. A notice issued under this paragraph shall not be



4

3

valid unless it sets forth the date, facts, and nature of the act

2 or omission with which the person is charged, and specifically

3 identifies the particular provision or provisions of the law,

4 rule, regulation, agreement, treaty, convention, license, per-

5 mit, certificate, other authorization, or order involved. Any

6 person so notified shall be granted an opportunity to show

7 in writing, within such reasonable period as the Commission

8 shall by rule or regulation prescribe, why he should not be

9 held liable.

10 "(3) No forfeiture liability under paragraph (1) of

11 this subsection (b) shall attach to any person who does

12 not hold a license, permit, certificate, or other authorization

13 from the Commission unless prior to the written notice of

14 apparent liability required by paragraph (2) above, such

15 person has been sent a notice of the violation, has been

16 given reasonable opportunity for a personal interview with

17 an official of the Commission at the field office of the Coin-

18 mission nearest to the person's place of residence and there-

19 after has engaged in the conduct for which notice of the viola-

20 tion was sent: Provided, however, That the requirement of

21 this subsection for a notice of the violation and opportunity for

22 a personal interview shall not apply if the person is engag-

23 ing in activities for which a license, permit, certificate, or

24 other authorization is required or is providing any service

25 by wire subject to thp Commission's jurisdiction; And pro-
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vided further, That any person who has been sent a notice

2 of the violation, has been given a reasonable opportunity

3 for a personal interview and thereafter engages in the conduct

4 for which the notice was sent shall not be entitled to a

5 further notice for the same conduct and may be subject to

6 forfeiture, for the initial and all subsequent violations.

7 "(4) No forfeiture liability under paragraph (1) of

8 this subsection (b) shall attach for any violation-

9 "(A) by any person holding a broadcast station

10 license under title III of this Act if the violation oc-

11 curred (i) more than 1 year prior to the date of the

12 issuance of the notice of apparent liability or (ii) prior to

13 the date beginning the current license term, whichever.

14 date is earlier, or

15 "(B) by any other person if the violation occurred

16 more than 1 year prior to the date of issuance of the

17 notice of apparent liability.

18 "(5) In no event shall the total forfeiture imposed for

19 the acts or omissions set forth in any notice of apparent

20 liability issued hereunder exceed-

21 "(A) in the case of (i) a common carrier subject

22 to this Act, (ii) a broadcast station licensee or permittee,

23 or (iii) a person engaged in distributing •to the public

24 broadcast signals by wire or engaged in distributing to

68-469 0 - 76 - 2
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1 the public other program services by wire if such activity

2 is the subject of Commission regulation, $20,000;

3 "(B) in the case of any other person, $5,000.".

4 SEC. 2. Section 510 of the Communications Act of 1934,

5 as amended (47 U.S.C. 510) , is hereby repealed.

6 SEC. 3. Section 504 (b) of the Communications Act of

7 1934, as amended (47 U.S.C. 504 (b) ) , is amended by

8 deleting the words "parts II and III of title III and section

9 503 (b) , section 507, and section 510" and substituting the

10 words "title II and parts II and III of title III and sections

11 503 (b) and 507", and by deleting the phrase ", upon

12 application therefor,".

13 SEC. 4. Any act or omission which occurs prior to the

14 effective date of this Act and which incurs liability under the

15 provisions of section 503 (b) or 510 as then in effect will

16 continue to be subject to forfeiture under the provisions of

17 sections 503 (b) and 510 as then in effect.

18 SEC. 5. The amendments made by this Act shall take

19 effect on the thirtieth day after the date of its enactment.
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S. 2846

IN THE SENATE OF THE UNITED STATES

JANUARY 19,1976

Mr. MAGNUSON (for himself and Mr. PEARSON) (by request) introduced the
following bill; which was read twice and referred to the Committee on
Commerce

A BILL
To amend the Communications Act of 1934, as amended, with

respect to commissioners and Commission employees.

1 Be it enacted by the Senate and House of Representa-

2

3

4

5

6

7

8

9

10

11

tives of the United States of America in Congress assembled,

That subsection (b) of section 4 of the Communications Act

of 1934, as amended, is amended to read as follows:

"(b) (1) Each member of the Commission shall be a

citizen of the United States. A commissioner shall not engage

in any other business, vocation, profession, or employment.

He shall not, for a period of one year following the termina-

tion of his service as a commissioner, represent any person

before the Commission in a professional capacity, except that

this restriction shall not apply to any commissioner who has

II



8

2

1 served the full term for which he was appointed. Not more

2 than four members of the Commission shall be members of

3 the same political party.

4 "(2) No member of the Commission or person in its

5 employ shall be financially interested in, be employed by, or

6 have any official relation to-

7 "(A) any person engaged in radio broadcasting, or

8 the distribution of programs over wire;

9 (B) any person engaged in communication by

10 wire or radio as a common carrier;

11 "('C) any person a substantial part of whose activi-

12 ties consists of the manufacture or sale of apparatus for

13 wire or radio communication.

14 "(3) Nothing herein shall preclude investment in mu-

15 •tual funds, holding companies, or other investment corn-

16 panics unless their investments are concentrated substantially

17 in the areas covered by clauses (A) through (C) of para-

18 graph (2) .

19 "(4) Nothing herein shall be construed to limit any au-

20 thority given to the Commission under Public Law 87-849

21 or other law or Executive order to restrict further the finan-

22 cial interests or official relations of its employees.

23 "(5) Paragraph (2) of subsection (b) of this section

24 shall not apply if the commissioner or employee advises the

25 Government official responsible for appointment to his posi-
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1 tion of all pertinent circumstances and receives a written de-

2 termination made by such official that the financial interest,

3 employment, or official relation to a person described in

4 paragraph (2) is not so substantial as to be deemed likely

5 to affect the integrity of the services which 'the Government

6 may expect from such commissioner or employee.".

7 SEC. 2. The second sentence of subsection (j) of section

8 4 of the Communications Act of 1934, as amended, is hereby

9 repealed.
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S. 2847

IN THE SENATE OF THE UNITED STATES

JANUARY 19, 1976

Mr. MAGNUSON (for himself and Mr. PEARSON) (by request) introduced the
following bill; which was read twice and referred to the Committee on
Commerce

A BILL
To amend section 318 of the Communications Act of 1934, as

amended, to enable the Federal Communications Commis-

sion to •authorize translator broadcast stations to originate

limited amounts of local programing, and to authorize fre-

quency modulation (FM) radio translator stations to operate

unattended in the same manner as is now permitted for

television broadcast translator stations.

1 Be it enacted by the Senate and House of llepresenta-

2 tives of the United States of America in Congress assembled,

3 That clause (3) of the first proviso of section 318 of the

4 Communications Act of 1934 (47 U.S.C. 318) is amended-

5 (1) by striking out "solely" and inserting in lieu

6 thereof "primarily", and

7 (2) by striking out "television".

11
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Senator PASTORE. I understand we have Nick Johnson here this
morning who is going to testify in relation to this bill, and he may
step forward and make his presentation. You may proceed.

STATEMENT OF NICHOLAS JOHNSON, CHAIRPERSON, NATIONAL

CITIZENS COMMUNICATIONS LOBBY

Mr. JOHNSON. Thank you, Chairman Pastore. I appreciate your
invitation.
I appear here this morning principally in my role as a former FCC

Commissioner to speak about these bills.
I want to say something about the problems regarding conflict of

interest that the act is designed to deal with, some suggestions as to
what the committee ought to do before it seriously addresses this legis-
lation at all from the Commission, then say something about the FCC
bill and some other proposals for dealing with conflict of interest, and,
finally, some examples of conflict of interest at the FCC.
As I just explained to you informally, the reason for not having a

formal statement is that we only received your invitation a couple of
days ago, I was out of town, and frankly, I am also recovering from
the flu. But given that, my assistant, Anne Coffey, and I have put some
ideas together for you that I hope will be helpful. There are some ex-

hibits which will be provided to the committee later.
The reason for conflict of interest legislation and standards is that

we want public officials who can give a judicious consideration to all

points of view. There are many problems of bias and past experience
that we really can't do anything about, but there are two or three that
we can do something about and those we try to treat.
One is financial interest, another is prior participation, and a third

is a full efforts clause concept.
In terms of financial interest, there is the problem that we refer to

as the "revolving door" problem of those who were formerly with the
industry and leave to go to an agency and then go back into industry
again. On this I have an article from the Washington Star that I
would like to include in the record.
[The article follows:]

[From the Washington Star, January 1975]

REVOLVING DOOR: REGULATIONS AND INDUSTRY

(By Robert Pear)

Peter Barton Hutt: Born in Buffalo, N.Y., Nov. 16, 1934. Graduated from

Phillips Exeter Academy. B.A., Yale University. LL.B., Harvard Law School.

Graduate work at New York University under fellowship from the Food and

Drug Law Institute. Attorney with Covington & Burling, 1960-71. General

counsel, Food and Drug Administration, 1971-75.
Hutt, with his blue-ribbon credentials, excited curiosity among his colleagues

in government and the legal profession when he left FDA last May, his career

plans undisclosed.
The suspense ended this week when Hutt, after a summer of crosscountry

travel with his family, settled again at Covington & Burling, an elite law firm

that represents food and drug companies, among other clients.
Hutt's career illustrates what critics have called the "revolving door syn-

drome," the tendency of regulatory personnel to work in or for regulated indus-

tries, either before or after government service.
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Earlier this week it was disclosed that the FDA led a list of nine agencies in
the number of its top-level employes-115—who used to work for regulated in-
dustries. Of 391 senior FDA officials, 14 came directly from industry, and 101
had some prior industrial experience.
The finding came as no surprise to those who follow FDA, although the agency

insists that recruits from industry constitute a small percentage of its total work
force.
The problem, a perennial one faced by nearly all federal agencies, has worried

consumer advocates and government personnel managers for years. It has no
simple solution.

Currently, the Federal Trade Commission, the Securities and Exchange Com-
mission, the Environmental Protection Agency and the Federal Power Commis-
sion each have 30 or more employes who worked for regulated industries.
The agencies compiled the employe lists in response to a questionnaire from

Rep. John E. Moss, D-Calif., chairman of the investigations subcommittee of the
House Commerce Committee. The agencies, of course, differ in size.
In two highly visible cases, the government's top health officials left for in-

dustry this year:
Dr. Charles C. Edwards, former assistant secretary for health in the Depart-

ment of Health, Education, and Welfare and onetime chief of FDA, joined Becton,
Dickinson & Co., a New Jersey company that makes fever thermometers and
other medical supplies.
Dr. Henry E. Simmons, deputy assistant secretary of HEW and former direc-

tor of FDA's Bureau of Drugs, joined the J. Walter Thompson Co., the world's
biggest advertising agency, as senior vice president for health activities.
Simmons cited financial reason for his resignation, which ironically was an-

nounced by the ad agency a day earlier than by HEW. He advises Thompson
clients on "government affairs" connected with health.
When Hutt left FDA, his administrative assistant, Linda Broadwater also left.

She now is special assistant to the president of the Cosmetic Toiletry and Fra-
grance Association the trade association for the cosmetic industry, which is regu-
lated by FDA. The association had been a client of Hutt's before he went to HEW.
A major argument for drawing regulatory personnel from industry is that

they have unique expertise. "Our answer," says Dr. Sidney M. Wolfe, a con-
sumer advocate, "is that we'd rather have people who are competent, intelligent
and hard-working and can apply general principles to specific situations without
the guaranteed biases that are going to exist if they come from industry.
"You don't want people who are that specialized—they don't have a broad

view societally, legally or scientifically," said Wolfe, director of the Health
Research Group of Public Citizen, Inc., a Ralph Nader organization.
Hutt, named by a civic group last year as one of the 10 most outstanding young

federal employes, wrote scores of FDA regulations. He said he legally can and
probably will advise clients on food and drug law, including how to comply with
regulations that he himself wrote.
Hutt confirmed that he recently had been elected to the board of directors of

the American Sterilizer Co., an Erie, Pa., concern that makes hospital equipment.
To avoid conflicts of interest, Hutt said, he probably will not appear before

FDA as a private attorney during his first year away from the agency. He hopes
to direct his career toward other legal specialties.
The law says that after leaving government, a person may not act as attorney

for a private party in a proceeding in which he "participated personally and sub-
stantially" as a federal employe.
Robert G. Johnson, an FDA personnel specialist said: "This is a very difficult

statute for a government agency to enforce because it requires an employe to
search his mind for personal and substantial involvement. We do not engage in
surveillance of former employes. We would not go to Mr. Hutt and check his
activities as a private citizen."
Johnson said FDA was preparing a manual entitled "Guidelines for Protec-

tion Against Post-Employment Conflicts of Interest."
Federal regulations also prohibit an FDA employe from disclosing trade

secrets and from furthering private interests by means of official information not
available to the general public.
Hutt suggested that he had little "inside information" of which the industry

was unaware, now that the Freedom of Information Act was available.
He said that unfortunately there was no conflict-of-interest law for people

coming into government (although FDA has rules of its own). "I could have
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turned around legally," Hutt said, "and worked on the other side, for government,
of the same issues I worked on at Covington & Burling."
In fact, Hutt drew criticism from consumer groups when he failed to disqualify

himself from an FDA review of Alka-Seltzer, a product manufactured by one of
his former clients.
The FDA commissioner concluded there was "no impropriety" because Hutt

had not advised Miles on issues involved in the review. But because of the
controversy, Hutt said, he has "tentatively decided to refrain from further
dealings with Miles."
In 1971, Hutt became counsel of FDA one day after his predecessor, Wil-

liam W. Goodrich, became president of a food producers association that Hutt
had represented as a private attorney.
The switch promoted the president of the Federation of Homemakers to ask,

"What is taking place, an Alphonse-and-Gaston mutual benefits act?"
Hutt's successor in the sensitive position of FDA counsel, Richard A. Merrill,

most recently was a law professor at the University of Virginia. Previously
he had worked at Covington & Burling for four years.
Theodore E. Byers, compliance director in the Bureau of Drugs, contends

that "my 21/2 years in industry made me a better compliance officer." He
worked for FDA from 1950 to 1954, then joined the Warren-teed pharmaceutical
company and in 1957 returned to FDA. "Awareness of the problems of com-
mercial production gives you a better idea of the good manufacturing practices
that government should require," he said.
The director of cosmetic technology in the Bureau of Foods, Heinz J. Eier-

mann, came to FDA in 1973 from Shulton, Inc., a division of American Cyanamid
that makes Old Spice aftershave and other toiletries.
"My first act when I came aboard," said Eiermann, "to avoid any personal

sleepless nights, was to say that I didn't want to know anything about regulatory
matters that concern Shulton."
The last director of the Bureau of Foods, Virgil 0. Wodicka, came from Hunt-

Wesson Foods, Inc., of Fullerton, Calif. He has returned to Fullerton as a
private consultant for food companies, advising on such matters as product
development and quality control.
A little-noticed bill approved by the Senate this week would make the top

* three FDA employes—commissioner, deputy commissioner and general counsel—
presidential appointees subject to Senate confirmation. At present, all are staff
appointments within HEW.
Former HEW Secretary Caspar W. Weinberger opposed making the deputy

commissioner and general counsel presidential appointees, .saying the change
was "unnecessary and undesirable." He did not object to making the commis-
sioner a presidential appointee, though he saw no reason to do so.

Following, as reported to Congress, is a list of key FDA officials who have
worked at some point for industry, with the date of their last employment by
a regulated company:
Marion J. Finkel, FDA's director of new drug evaluation, Merck & Co. (a drug

manufacturer) , 1961.
Larry R. Pilot, compliance director in FDA's Bureau of Medical Devices,

Pharmaceutical Manufacturers Association, 1969.
David H. Link, acting director, Bureau of Medical Devices, who worked

until 1969 as an engineer at Hewlett-Packard marketing medical instruments
such as electrocardiographs.
Robert G. Pinco, director of over-the-counter drug evaluation, American

Pharmaceutical Association, 1969.
Robert C. Wetherell, director of legislative services, Sunburst Biochemical

Works, 1963.

Mr. JOHNSON. Other financial problems are holding stock in a com-
pany, or employment with a company, that benefits from the rulings
that you give as an official. The receipt of gifts is analogous to the
problems of campaign contributions for elected officials.
The prior participation problem also arises with the FCC. The

notion is that one should not come into Government and participate
in a matter that you participated in on behalf of an industry group
prior to coming to Government. By the same token, you should not
leave Government and then represent before the Government agency

68-469 0 - 76 - 3
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a private company with regard to some regulation that you had a role
in creating in the first place.
The third area, the full efforts clause concept, is that one ought to

be giving full time to Government. employment. That is the reason
FCC Commissioners are precluded from taking pay for speeches or
the writing of books and magazine articles while serving as FCC
Commissioners.
Since Watergate, especially, but really throughout our history, we

have been concerned about conflict of interest problems. There has
been the campaign finance reform recently, and the GAO has been
investigating the agencies, and it seems rather bizarre on the part
of the FCC to choose this of all times to try to loosen, to lessen, to
reduce, the requirements of conflict of interest so far as the Com-
mission is concerned.
At the very least, it might have been more politic to come in at

this time with proposals for how to strengthen the enforcement of
the conflict of interest standards that do exist and then perhaps tack
on to that the proposal for loosening some particular thing.
There is also a question of why the Commission is dealing with this

subject at all at a time when we have so many important communica-
tions issues pending. Why do they now take up the committee's time
with a bill like this?
I think it is also worthwhile noting a number of facts. No. 1, 85

percent of the American people don't own any stocks at all. I expect
they would not look on this hearing especially kindly. The average
American, earning a minimum wage and making between $4,000 and
$5,000 a year, is not apt to have much sympathy for an FCC civil
servant who is earning $30,000 a year or more and has problems with
his or her stock portfolio.
The second footnote is that the FCC created the problem when it

started to permit conglomerates to own broadcasting companies, when
it started loosening the standard for investment in broadcast com-
panies. Banks and outside investment groups of many kinds, which
many people have said was a great mistake, both in the Senate and
House-
Senator PASTORE. If I may interrupt you; I will tell you frankly

that while there may be certain instances where exceptions may be
justified, it must be recognized that this is a Presidential election
year with little time and great pressure on this committee.
We have lived with this for a long, long time. I don't think we

ought to belabor the subject this morning. I think we ought to move
to the next bill.
I don't think this committee is going to seriously consider any loosen-

ing up of the conflict of interest requirements at the present time.
There may be more stringent standards imposed upon the FCC than
there are other agencies, but that is something to be considered at
some other time, and I don't think we ought to belabor it at this time.
Mr. JOHNSON. Since the FCC has raised it, however, there are per-

haps some things into which the committee might want to inquire.
The GAO has done some studies of the conflict problems of other

agencies. It found that only 7 out of 125 top employees at the FPC
filed proper financial disclosure forms. Only 61 of 125 new employees
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were even required to file them. At the Food and Drug Administration,
223 failed to file proper forms.
The fact that the GAO has to be brought into this field at all, and

that when they find infractions they haven't been corrected, suggests
that this committee ought to ask the GAO to do a study of the FCC.
Let's find out what is Chairman Wiley's precise procedure at this
time, what assurances does he have that the GS-13's and over—as re-
quired by the executive order of 1965 and CSC—what assurances does
he have that those employees have fully reported for 1974 and 1975?
Do those reports simply refer back to some prior report that can't be
found, or is not existent, or some see attached statement" that isn't
there? Do they really have that information there? And at the same
time that GAO is looking at that, maybe they can look at some other
problems as well.
Now, frankly, Senator, that was the only bill on which I was in-

formed by your staff you wanted testimony from me.
Senator PASTORE. I understand you are interested in the forfeitures

and the penalties.
Mr. JOHNSON. No, sir.
We had not received notice that you were interested in that, and we

had not 
Senator PASTORE. Are you familiar with the bill that is pending be-

fore us.
Mr. JOHNSON. I regret to say I am not. I can probably familarize

myself with it shortly and give you some opinions on it.
Senator PASTORE. We will keep the record open until February 15,

and if you have any opinions on it, just submit it for the record.
Mr. JOHNSON. All right.
Senator PASTORE. But I repeat again, this is not the year to get our-

selves involved with loosening up the conflict of interest requirements
in any shape or form.
We will have to wait for some other time.
Mr. JOHNSON. We have had some examples from the FCC that I

would also like to put in the record. One involved the conflict problems
surrounding Commissioner Wells which was detailed in Access maga-
zine, and I will put in the record, if I may.
[The article follows:]

CABLE, CITIZEN GROUPS QUESTION WELLS NOMINATION AS OTP DIRECTOR

President Ford's impending nomination of former broadcaster and former
FCC commissioner Robert Wells to be director of the Office of Telecommunica-
tions Policy has drawn fire from several quarters. The cable industry is upset
because it doesn't think veteran broadcaster Wells can give that industry a fair
shake. The scientific community—much of OTP's work is technical, involving
spectrum allocation and new technologies—had seemingly rallied around one of
its own, Dr. Albert Horley (director of the Department of Health, Education, and
Welfare's Office of Telecommunications Policy), whose name had been tossed
around several months ago but was withdrawn abruptly after the National Asso-
ciation of Broadcasters objected (see "I Dissent," access 13). Scholars and policy
planners are wondering what in Wells's background qualifies him for the office.
And some citizen groups are asking for a closer inspection of Wells's record on
the FCC and the circumstances of his association with a broadcast group before
and after his tenure on the FCC.
At press time, NCCB was preparing to release an analysis of Wells's voting

record, reportedly showing that Wells rarely voted against broadcasters' in-
terests when they were pitted against interests of nonbroadcasters (e.g., cable
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industry, other industries, and public groups). It also reportedly shows a pench-
ant in Wells for avoiding rulemakings and deciding matters on a case-by-case
basis, which NCOB points out is a curious posture for one discussed as director
of OTP—an agency almost totally concerned with policy-making.
Wells is general manager of the Harris Group and is a director and stockholder

in five radio stations (see chart, page 5). He had sold the stock to Harris En-
terprises, the parent of Harris Group, and resigned his directorships shortly be-
fore assuming the FCC seat on November 6, 1969. (The Communications Act
prohibits a Commissioner or employee from owning stock in or being otherwise
"financially interested" in companies subject to FCC jurisdiction.) He bought
back precisely the same stock from Harris Enterprises—a closed corporation—
on the day he resigned from the Commission, November 1, 1971. Although Wells
claims to have broken cleanly with Harris, the circumstances of the rejoicing
of Harris and the repurchase of stock—plus a Broadcasting report that Wells
resumed eligibility in a Harris profit-sharing trust at the level at which he left
in 1969—has created questions that NCCB wants answered publicly by Wells.
If Wells had (or thought he had) an option to return to Harris after leaving
the Commission, then he would have had a "financial interest" in the Harris
company, for by its preservation in good financial condition, Wells' option would
have been more valuable once he left the Commission.

Wells has indicated a willingness to be questioned completely on his record
and on the Harris relationship, but so far he has kept a low profile pending
formal announcement of the nomination. Rumor spread in mid-July that his nom-
ination was "dead," but subsequently more powerful rumors said it was still on.
Rep. Torbert Macdonald (D.-Mass.), chairman of the House Communications

Subcommittee, has become the strongest public critic of the nomination, along
with Senator Vance Hartke (D-Ind.), who sits on the Senate Communications
Subcommittee that will adivse and consent on the nomination. Chairman John 0.
Pastore (D-R.I.) has so far remained publicly silent.

WJOL-AM, WLLI-FM

Of 46 position-years full-time in the "top 4" between 1972 and 1975, four were
women (two each in 1974 and 1975) and two were minority (both in 1974). Of
eight part-time position-years, three were minority, and none was female.
Of 38 position-years full-time in non-"top 4" jobs between 1972-1975, 12 were

held by women, and none was minority. Two women and two minority were
counted among nine part-time position-years.
These stations show a curious classification change in their 1974 reports. In

1972 and 1973, they averaged five "top 4" positions and 15 non-"top 4" positions;
in 1974 and 1975, the averages were more than reversed: 18 "top 4" positions and
only 4 non-"top 4." This at least suggests a reclassification in order to make more
jobs sound as if they are "top 4" jobs, one effect of which would be to demon-
strate that women and minorities are "ascending" to the top jobs in the station.

KFKA-AM

Of 50 position-years full-time in the "top 4" between 1972 and 1975, 13 were
held by women, and one by a minority (a minority female in 1975). Of 15 part-
time "top 4" position-years, four were women and none was minority.
Two white men, two white women, and two minority women held the six non-

"top 4" full-time position-years between 1972 and 1975. Four women and no
minority were among the six part-time non-"top 4" position years.

KTOP-AM-FM

Of 42 full-time "top 4" position-years between 1972 and 1975, two were held
by women and none by a minority. Of 16 part-time "top 4" position-years, three
were minority-held (one each for the last three years).
Women held each of the eight full-time non-"top 4" position-years—two per

year. Of two part-time non-"top 4" position-years, one was held by a woman and
the other by a white male.

KIUL-AM

One female (in 1975) held a full-time "top 4" position-year between 1972 and
1975. The other 28 were held by white males. Of ten part-time non-"top 4" posi-
tion-years, nine were held by white males and one by a white woman.
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All four full-time non-"top 4" position-years were held by women. Of six part-
time non-"top 4" position-years, five were held by women, and one (in 1974) was
held by a minority male.

TWO GROUPS HIT FCC'S CLOSING OF CONGLOMERATE INQUIRY

In separate filings, NCCB and the Philadelphia Community Cable Coalition
asked the FCC on July 18 to reopen the 61/2-year-old study of conglomerate own-
ership it closed four weeks before (Docket 18449). In addition, NCCB requested,
under the Freedom of Information Act, to inspect the documents generated by
the inquiry. Both NCCB pleadings were filed by its counsel, Citizens Communi-
cations Center.
NCCB complained that the FCC failed to support its decision to terminate. (The

Commission's order ending the inquiry was only three paragraphs long and
merely stated that "data did not establish a need to continue.") On top of that,
said NCCB, the facts publicly known (press reports of staff findings) point in
the opposite direction—toward a greater FCC role in examining conglomerates'
role in communications ownership.
During the course of the inquiry, the FCC's Conglomerate Task Force gathered

data on 37 companies and prepared an analysis and a set of recommendations
for the Commission. For it then to conclude that no action was warranted is, said
NCB, an "arbitrary and capricious act."
In fact, NCCB said, the data could have been used to justify rules not only

over conglomerates, but in broadcast-newspaper, broadcast-CATV, and news-
paper-CATV cross-ownership, regulation of which the FCC has all but ceased
over the last six months.
An additional point raised by NCCB concerns the "shell game" the FCC is often

accused of playing. Ever since it set up the conglomerate ownership inquiry, the
Commission—and the U.S. Court of Appeals, in at least one case—has deferred
all "case-by-case" examinations ( as in broadcast license renewal applications)
of conglomerate influence to its formal inquiry. Thus for over six years, said
NCCB, there has been virtually no regulation of conglomerate abuse.
NCCB asked the FCC to reopen the inquiry and propose rules designed to curb

conglomerate abuse. It noted that the FCC in 1969 disclaimed formal status for
the proceeding and has not made available information on which the public can
intelligently comment.

In its freedom of information request, NCCB asked for the following docu-
ments—to aid in a possible appeal of this proceeding, to aid in filing comments in
three pending proceedings on ownership (see Current Docket), and in connection
with its appeal in the broadcast-newspaper cross-ownership proceeding (Docket
18110, the briefs for which are due in the U.S. Court of Appeals in Washington
on September 30:
(1) a copy of the pilot questionnaire sent to parent companies of six broadcast

licensees in the course of the inquiry.
(2) all responses to the two questionnaires sent in the course of the inquiry, in-

cluding all documents submitted in response, all responses in the form of citations
to material already before the Commission, and all updating of responses.
(3) all licensee requests that materials submitted to the FCC be withheld from

public inspection and all FCC rulings on these requests.
(4) all information and documents collected by the staff in "field inquiries" and

all staff summaries and analysis of this data and recommendations.
(5) all communications between the FCC and the Justice Department in fur-

therance of the inquiry.
(6) all communications relating to the inquiry between the FCC and any em-

ployee of any company being monitored.
(7) all staff and FCC summaries of the responses to the questionnaires or of

any other information on the inquiry.
(8) all staff or FCC analysis and recommendations as to future staff or FCC

action on conglomerate ownership.
(9) all Commission documents that record the full decisions or form the basis

for the decisions reported in the following FCC Public Releases [42257 (Dec. 17,
1969), 42274 (Dec. 18, 1969), 44971 (Feb. 20,1970), 53433 (Aug. 7, 1970), 64110
(Feb. 10, 1971), Report No. 6615].
(10) all drafts of the pilot and later questionnaires, and any documents sug-

gesting revisions in either questionnaire, in order to see what information still
needs to be collected to determine the public interest issues in this inquiry.
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Mr. JoHNsoN. Another involved Commissioner Quello, and the con-
flict involved in the conglomerate inquiry. He did participate—did
vote—did vote to withhold from the public the information regarding
Capital Cities' handling of transactions, when, as you know, he had
been associated with that company, and had assured this committee
that he would not participate in such matters.
[The article follows:]

METCALF COMMITTEE GETS CONGLOMERATE REPORT; DATA RAISE QUESTIONS
ABOUT QUELL°

If the FCC had known last June what was in store, the agency might never
have suppressed the results of its "conglomerate inquiry." The Commission has
been jumped on by three citizen groups (in Freedom of Information Act re-
quests), has been taken to court by two of the companies studied (to block re-
lease of the portions of the data the FCC did decide to release), and has become
the object of congressional scrutiny over both the substance of the inquiry and
the reluctance of the agency to make public its findings.
The few documents the Commission has released under the FOI Act give

examples, albeit unspectacular ones, of anticompetitive practices that critics of
conglomerates have been hammering at for years. NCCB, the principal petitioner
(with the assistance of Citizens Communications Center and the Freedom of In-
formation Clearinghouse), is continuing its fight to get the entire collection ofdocuments and the Conglomerate Task Force's Report to the Commission.
One person who has the Report and access to all the documents is SenatorLee Metcalf (D-Mont.), the chairman of the Subcommittee on Reports, Account-ing, and Management (of the Government Operations Committee). Rep. JohnMoss (D.-Calif.), chairman of the Subcommittee on Investigations of the HouseCommerce Committee, has also indicated an interest in the documents but atpress time had not formally requested them.

CAPCITIES AND QUELLO : COMMON (OR IMPROPER) BUSINESS PRACTICES?
The purpose of the conglomerate inquiry was to determine if fair economiccompetition or the free flow of information is affected by conglomerate controlof broadcast licenses. Some instances of the former are visible even from thenearly innocuous documents so far released.'
Executives of Capital Cities Communications, one of the conglomerates studied,wrote about exercising "contra" advertising opportunities between two Detroitsubsidiaries, radio station WJR and Metalworking News, a trade publicationin the Motor City. WJR's station manager at the time was FCC CommissionerJames H. Quello, who admits to participating in the arrangement but deniesany wrongdoing.
"We bent over backward at WJR (to avoid wrongdoing)," he told aceess. Headmitted that WJR had several reciprocal advertising arrangements with bothcrossowned and non-crossowned media in Detroit but thought such trade-offswere common business practices.2

1 The FCC has released "public information"—such an annual company reports—andsome of the intracompany correspondence the conglomerate inquiry task force gathered.But the Commission has withheld, as it is entitled (but not required) to do under theFreedom of Information Act, any internal task force memoranda on the study and intra-company correspondence containing "trade secrets." It is the latter which NCCB says,logically, would bear most heavily on impediments to the free flow of information or to thepreservation of economic competition.
2 Reciprocal trade agreements in themselves may or may not be improper or illegal.The first question to answer is whether both subsidiary parties contributed fair value.If not, then the benefiting party would have been given treatment more favorable thanits competitors would have enjoyed by the subsidiary company. Even if fair value weregiven to both parties, conglomerates still have an inside track in competition over in-dependents. For instance, if WJR elected to advertise heavily on the noncrossownedDetroit Free Press, that profit would go to the owner of the Free Press. If, on the otherhand, WJR and Metalworking News sold time to each other at market rates, the profitwould go to CapCities, since it owns Metalworking News.A further question is why WJR would want to trade ads with Metalworking News, •aspecialized trade journal in Detroit. Not the least plausible answer is that MetalworkingNews is commonly owned with WJR. And the most obvious question raised Is: If thiskind of matter surfaces in supposedly innocuous documents, what questions will arisefrom the more provocative ones? None of the above is to say that Quello is guilty ofwrongdoing. It simply illustrates the questions left unanswered by the termination withoutcomment of the conglomerate inquiry.
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The extent, if any, of wrongdoing on Quello's part is unknown, partly by
Quello's own FCC votes. He twice joined a unanimous FCC in electing to with-
hold the bulk of the information—including most of the CapCities data—from the
inquiry (once in closing the conglomerate inquiry in June and again in denying
NCCB's Freedom of Information request on October 29). The usual practice
for a judge or commissioner who has been involved in a matter as a party or who
has a personal or financial interest in the outcome of a proceeding is to decline
to participate in the matter.
The corporate arm of the Mormon Church, Deseret Management Company

( which attempted to block release of some of the now public documents but
erred on a legal technicality and was prevented from doing so), also appears
to have engaged in some anticompetitive practices, possibly involving newscasts.

THE BATTLE OVER RELEASE

The FCC and the companies have fought public release. The FCC, when it
gathered the documents in 1969, assured the companies that it would treat the
material in confidence. The companies are now feeling burned that the Com-
mission kept the documents in its files for so long, thus allowing NCCB to file
its request. If the Commission had returned the papers after inspecting them,
they would be irretrievable by the public at this point.
The main argument against releasing the documents now is, ironically, the

economic harm the documents might cause if the companies' competitors learned
the contents. NCCB argues that it is unlikely that nine-year-old documents
would pose a threat.
The impediment to NCCB's obtaining the Task Force Report is Exemption 5

of the FOI Act, permitting withholding of "internal memoranda," but NCCB
contends the Report is not the type of memorandum intended by the Act.

IMPORTANCE OF THE MATERIAL

In addition to the substance of the Report bearing on the ownership question,
several aspects of the proceeding raise added questions.

First, of course, is the Quello-OapCities matter. Second, an enormous amount
of information is classified by the Commission as "missing," including practically
every significant item submitted by Hughes Tool Company, the Howard Hughes
conglomerate.

Third, the WO/ street Journal had reported in 1970, acting on a leak, that
the first stage of the inquiry had turned up some remarkable instances of anti-
competitive practices. NCCB has argued that it is unlikely 31 companies instead
of 6, could turn up less-damaging information.
An additional matter concerns the Signal Companies conglomerate, one of

whose subsidiaries is Golden West Broadcasters. Golden West was recently
sued by the Bob Speck Sports Company on grounds that it has been unable to
compete for California Angels baseball telecast contracts because the Angels
team is co-owned with its broadcast outlet, KTLA-TV. (See Broadcasting,
October 13, 1975.) Data from Signal may prove to be of use in the Speck suit.

METCALF'S BALL

The key to public release of the information is now in Metcalf's (or Moss's)
pocket. Long concerned about corporate ownership abuses in all industries. Met-
calf has been especially watchful over the FCC. Although he now has the Task
Force Report in his possession (with free access to the underlying data, which
remain at the FCC), Metcalf has pledged to treat the information "with utmost
care" (that it will not be publicly released unless "adequate prior notice" be
given to the FCC.) A subcommittee staff member who was reading the Report
declined to discuss any circumstances under which Metcalf might release the
Report.

Mr. JOHNSON. Now I don't raise either of these to make the point
that Commissioner Wells or Commissioner Quello are somehow evil
men. I like them both personally, and I sympathize with the position
in which they found themselves on the Commission. The point is sim-
ply that people like this shouldn't be on the Commission in the first
place. When you put them on, there is a conflict inherent in their being
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there. Inevitably there are going to be problems when you take people
out of industry and put them into the FCC. You will have to come up
with elaborate schemes for trying to curtail and control things that
simply can't be controlled.

Unless I misread your hearings of January 1974, Commissioner
Quello, while serving on the Commission, was receiving the benefits of
a contract that provided him $1,000 a month from Capital Cities from
September 1972 to April 1976. He was receiving $4,000 per year from
another fund from them for a period of 10 years. He was receiving
a fund of $94,000 from them from another fund that was to be spread
over 15 years. I want to check these facts very carefully to make sure,
but there is at one point in the record a letter from the company to
him saying that these payments would be made, the first to be paid in
a lump sum and the others to go on being paid.
[The letter follows:]

CAPITAL CITIES COMMUNICATIONS, INC.,
New York, N.Y., September 27, 1973.

MT. JAMES H. QUELLO,
Grosse Pointe, Mich.
DEAR JIM: In view of your appointment by the President to be a member of

the Federal Communications Commission, you and we have agreed that it would
be inappropriate for you to have any direct or indirect interest in the financial
well-being of a Commission licensee after you become a Commissioner. Accord-
ingly, this will confirm the understandings we have reached concerning the finan-
cial relationships that have existed between you and this Company as the
result of your prior employment.

Effective upon your confirmation and the commencement of your service as a
Federal Communications Commission member.
(1) The retirement arrangement under which the Company has paid you $1,000

per month since September 1, 1972, and which was to continue through your
62nd birthday on April 21, 1976, will be terminated and the unpaid balance paid
to you forthwith in a lump sum.
(2) Your present Company-financed insurance coverage will be terminated.
(3) You have a vested interest in the Capital Cities Employee Profit Sharing

Plan which is based on contributions by the Company and your own contributions
during the period you were employed by it and is in no way affected by the
current or future operations or profitability of the Company. Funds of this plan
are in the custody of the trustee, Marine Midland Bank-New York. Under this
plan, which is fully funded, you have elected to receive your benefits in ten
annual payments. These payments will vary with the market value of the assets
of the plan, none of which consists of securities of Capital Cities Communica-
tions, Inc. The first installment of $3,999.52 to be paid on or before October 1,
1973, represents 10% of your interest in the plan as of August 31, 1973.
(4) In addition, you have a vested interest in The Goodwill Stations Profit

Sharing Trust based on contributions by The Goodwill Stations during the period
you were employed by it. Funds of this plan are in the custody of the trustee, the
National Bank of Detroit. Under this plan, an election as how to receive the pro-
ceeds must be made upon the termination of your retirement arrangement with
Capital Cities Communications, Inc. You plan to elect the payment option which
provides for annual benefits for fifteen years, after which any amount remain-
ing in the account will be paid as a lump sum. Further, you will forthwith
transmit such executed election to the trustee. The amount of your rested
interest on December 31, 1972, amounted to $94,248.51.

If the foregoing correctly states our understanding, please sign and return the
enclosed copy of this letter.

Sincerely yours,
DANtELs B. BURKE, President.

Mr. JOHNSON. That looks very bad. He can be the most honorable
guy in the world, and he may have gotten into voting on his own com-
pany's interest quite inadvertently, but it doesn't look good to the
public.
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The FCC needs information from the industry. I recognize that.
But I think it ought to get it from advisory committees consultants,
panel discussions, conferences, hearings, onsite visits and these com-
munity meetings they have held. But the FCC should not hire people
from the industry. They don't really need to have FCC employees
from the industry aside from consultants.
They ought to toughen up the standards for returning to the in-

dustry, whether or not they complete their terms—myself included.
The limitation should apply not just to appearances before the Com-
mission but to any employment by the industry, and not just 1 year
but for a longer period of time.

Senator PASTORE. Frankly, I think that ought to be a general rule
that applies to all agencies. There is no question about it.
I don't think employment in an agency of the Federal Government

should be used in any shape or form as a stepping stone for personal
aggrandizement in a particular industry which that agency is sup-
posed to supervise or regulate.
It has happened though. We have a case now before us on the Joint

Committee on Atomic Energy, on uranium enrichment. One of the
companies submitting a proposal, Bechtel Corp., is one of the largest
construction companies in the world. It has Mr. Schultz in its employ,
Mr. Feinberger, former manager of the AEC, is in its employ. This
raises very serious questions. I think we ought to adopt a rule, the
agent rule, according to the great adage, Caesar's wife has to be even
above suspicion.
I think that in the long run it would be good for the public interest.

I think that such a rule should be considered in the long run by the
various committees with jurisdiction to make sure it applies to every
particular agency in Government.
Mr. JOHNSON. The matter of public disclosure ought to be pursued.

Some candidates for public office actually disclose their income tax
returns, but I wouldn't go so far as to require that of Government
employees at this time. However, the financial statements required
to be filed under executive order should be public.
Logs of appointments and calls are now kept.
Sentor PASTORE. Our requirements should not be designed to sub-

ject the individual to mere public curiosity. I think they have to be
more purposed than that. I think they have to represent a clearly
defined public interest.
If we adopt rules willy-nilly, before you know it, it is going to

become almost impossible to become an appointee in Federal
Government.
Mr. JOHNSON. I would like to make the point in commendation

of Chairman Wiley that he is now making his own logs publicly
available and I would like to insert in the record logs for the week of
January 5 of the appointments he had.
[The logs follow:]

68-469 0 - 76 - 4



22

JANUARY 1976 • MONDAY
5TH DAY • 361 DAYS 10 COME

. .
8:15 • 2:15

• - 8:3°

8:45

5,. i_
...,-• 1

\I

......,_., ....4_4„ 2:30

2:45

9:15 3:35

9:30 3:30

9:45 3:45

Li
10:f6 4:15

10:30

10:45

11:15

11:30

11:45

Ell

4:45

5:15

5:30

5:45

12:15 6:15

12:30 6:30

12:45

1:15

1:30

1:45 1124.1, 
01.2".42-0-7s-4) 

6:45

7:15

7:30

7:45



23

TuEsDAy • JANUARY 1976 • APPOINTMENTS
{-EAST Or THE EPIPHANY • 6TH DAY • 360 DAYS TO COME

f: all

8:15 l_a *4, e e. 00,,.,__74 ,
2:15

,

.
8.30

..^
..).-e.-"_,--

‘..÷..,...... --4,1„... /
-.P..".:;',„_,...,......1-_,1 0_4--1...4.A...-A.-a.-.. .

2.3°

2:45
+-4-,

,_ ...,,,../..--/ a.......,-..,

85

[pi IA ,,
9:15 3:15 t

9:30 3:30
.!--11-4-g•-•

;
62>...,e.---,-,-1.-.1.... %

9:45 3:45

.71
0:15 4:15

10:30 4:30
1

10:45 4:45

le
Di

11:15 . 5:15

11:30 5:30

11:45 .
•

5:45 -
,

12:15 6:15

12:30 . • . 6:30
-

1

12:45 . 6:45

rall • 

.
DI

1:15

.
7:15 •

•

1:30 '
.

7:30
. • ,

1:45 . 7:45 •



Ii

24

JANUARY 1976 • WE-ONESDAY 7
7TH DAY • 359 DAYS 10 COME

u

. 13:15 2:15

- . 9:30 2:30

3:45 2:45

915 315r0.....„_„.4, ,..., ....

9:30 330

9:45 345

... .-..

T4:15

4:30

4:45

-

11:15

11:30

11:45

MOI 
12:15

5:15

5:30

5:45

6:15

12:30 •

12:45

1:15

1:30

1:45 .

6:30

6:45

7:15

7:30

7:45



25

B THURSDAY • JANUARY 1978 • APPOINTMENTS
8TH DAY • 358 DAYS TO COME

•

L gj  
• EU

8:1504 Q.l,....,,,....„___ C 2:15

8:30 4 0 a.) 2:30

8:45 2:45

El
..._.

915 3:15

930 3:30

9:45 3:45

,I_10_ ,
.---)1,.. ( t..4).....,L014..

EA
10:15 9.4.7,,,,,,.. 

..."

-, 4:15
II

10:30 4:30

10:45 4:45
I

. . , 61

11:15 5:15

11:30 5:30

11:45 - . 5:45
;

12:15 6:15

12:30 6:30

12:45 6:45 '

ei
1:15 - 7:15

1:30 • 7:30

.

1:45
_ .

7:45



26

JANUARY 1976 • FRIDAY 9
9TH DAY • 357 DAYS 10 COME

. ELP11
1731
L....1

. -,i

7
8:15 

' 2:15 ,

. 830 2:30

r V

05-1---- -1-'2'711 131(--
[!1

,9:15 
Jr
3
.
•15 47:4(4!4/../- 0-(1_.Z..,.....0--)

. 9:30 - 3:30

9:45 3:45

2).,/,,,_,/,, FALA_ 10:15 8:„.,.....,,, , 4:15

...q-..-e_. c_ -, 4C4.3 ,-,-, 0 Y. P10:30 ....77.....e.,(..„ 
7 .: ..C.,-",.. 0 P P 

430

0 t- P., .6,_.. C-(9—...1 .10:45 4:45

,F131),-_,, 4_,,
11:15 

412-, i ..

11:30 •--- e-.--,..---,..z.. )30 .
11:45 .. A . • • 5:45

-

• -

, . . ,. 12:15 • . 6:15 .

• •
12:30 • - 6:30 •

12:45 - . • 6:45

r

3:35 . _ . 7:15
.

1:30 • 7:30

. : ..,

1:45 . - 7:45 .



27

Mr. JOHNSON. I think it is a commendable practice. He finds it no

burden. I note he doesn't record much. He apparently doesn't eat much

either. But I don't mean to pick. He is making logs available publicly,

and if he can do it certainly others can.
Finally, I think there ought to be more reporting of gifts than

there is and perhaps a little more stringent standard as to value.
Senator, that covers fairly briefly what notions I had to share with

you this morning on the subject of conflict of interest.
Senator PASTORE. I repeat again, we are not ready to liberalize in

this area.
Mr. JOHNSON. If you do get to it, however, the bill presented to you

is inartfully drafted, among other things.
The most convenient way to deal with the problem would be merely

to add a simple clause describing the minimum interests which are

permitted. That's much cleaner than rewriting the entire law, but that
is really a separate subject.

Senator PASTORE. Thank you.
All right, Mr. Wiley.

STATEMENT OF HON. RICHARD E. WILEY, CHAIRMAN, FEDERAL

COMMUNICATIONS COMMISSION

Mr. WILEY. Mr. Chairman, I very much appreciate your holding
these hearings on the bills which have been introduced at the request
of the Commission. Since each bill concerns a separate and distinct
subject, I would like to comment briefly on what each would do and
why the Commission proposed them.
Let me say at the outset, in light of your comments to former Com-

missioner Johnson, I don't know if it would serve any useful purpose
to discuss the conflict of interest bill. This bill was passed in substan-
tially similar form in 1965 by the Senate. It has been introduced ever
since then. It is not a bill I have attempted to push or one I have
brought up very recently. It's a bill that has been pending a long
time. I think frankly it's a bill that ought to be looked at as it relates
to the average Commission employee, career Commission employee,
who perhaps has difficulty in owning stocks, participating in activities
which other American citizens are able to do and which do not have
a real conflict with his position.
It is nothing personal 
Senator PASTORE. The fact still remains, there ought to be a general

rule. I don't think we ought to do it in any piecemeal fashion; I don't
think we should have a set of rules for this Commission and another
set of rules for another agency. At some point I would hope the Con-
gress would get into this in the depth it requires.
Mr. WILEY. I agree with you.
Senator PASTORE. The appropriate committees should resolve this

whole question of conflict of interest, not only for employees in the
Federal Government and the various agencies and the executive
branch, but also with reference to the legislature.
Mr. WILEY. That is fine with me. I think one of the things pointed

out-
Senator PASTORE. I have never owned a dime of any interest in any

broadcasting institution or any communications business and I don't
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intend to. I always felt that it was my duty as an elected public official
presiding over this very agency to stay out of it, and I have stayed out
of it.
Mr. WILEY. Of course, that is my own personal position.
Senator PASTORE. And I think everybody else ought to follow on the

same suit. There are so many places where an investor can put his
money without raising a question of conflict of interest.
Mr. WILEY. I agree.
I think you have to understand, Senator, as long as the question has

been raised, that subsection 4 (b ) of our act goes considerably beyond
what the statute that Congress has enacted in this area intended. It
really restricts an employee of the FCC from being able to hold a stock
which might, for example, just simply have a radio license for their
executive airplane. For example, Commissioner Johnson wanted to
teach at Georgetown University and one of the lawyers looked into
that and said that would be prohibited by 4(b). He appealed the ruling
because he wanted to teach.
It seems he ought to have an opportunity to teach and provide the

kind of expertise he wanted to. And, simply because Georgetown Uni-
versity had a radio license, it was said he couldn't. I think it would be
unfortunate if FCC employees are prevented from owning stocks that
have a very remote or incidental relationship to the FCC or have some
activity which really only, because of some very subsidiary remote
interest, they might be prohibited from engaging in.
But I am not here really to be a champion for this bill. If that is

your feeling about it, that is all right with me.
Senator PASTORE. I will repeat again, this is a Presidential election

year and there is going to be a convention in July, and another con-
vention in August. And we have to conclude our business. I don't think
this is the right year to be discussing this. Maybe next year when you
have a new chairman of the Subcommittee on Communications you can
go into it.
Mr. WILEY. That is all right with me. I want to make the record

crystal clear, as Mr. Fogarty knows, what you have done today is
bring up all the pending legislation we have, which I think was very
fine of the subcommittee to be willing to look at what we have. This
just happened to be one of them. So this isn't something that we are
pushing.
Senator PASTORE. Let's move on to the other bills.
Mr. WILEY. The other two bills, as you know, have to do with trans-

lators and forfeitures. Let me turn to my testimony and talk about
S. 2847 which would amend section 318 of the Communications Act to
enable the Commission to authorize translator broadcast stations to
originate limited amounts of local programing and also to authorize
FM radio translator stations to operate without a licensed operator as
is now permitted for television translator stations.

Translator stations are low-power broadcasting stations which re-
ceive signals from either television or FM radio stations and retrans-
mit those signals to communities where, because of terrain or extreme
distances, it is not possible to receive the signals directly. They fre-
quently provide small communities with their only.source of television
or FM radio service.
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Section 318 of the Communications Act limits such stations to the
rebroadcast of signals of their primary stations. They are not allowed
to make any significant alteration of the characteristics of the incom-
ing signals, and while the Commission has interpreted section 318 to
allow 30 seconds of commercial advertising per hour by television
UHF translators, no program origination is allowed. Because of these
restrictions, such stations are not self supporting. Rather, they must
rely on public generosity for their support.
Furthermore, in many instances these restrictions deprive those

people dependent on translator service of their only possible source
of local programing, such as emergency weather alerts and informa-
tion on local political events. S. 2847 would solve these problems by
giving the Commission authority to allow a limited amount of pro-
gram origination on such stations.
S. 2847 would not set a specific limitation on the amount of local

origination that would be permitted. Rather, it would be the respon-
sibility of the Commission to set an appropriate limitation. We con-
template that such a limitation could best be determined in a rulemak-
ing proceeding where the comments of all interested parties could be
analyzed and evaluated. I should emphasize, however, that the Com-
mission in deciding on an appropriate limitation would still be bound
by the requirement of section 318 that such originations be limited to
the extent necessary to insure that translator stations retain their pri-
mary characteristic as rebroadcast stations.
S. 2847 would also allow operation of FM translators without a

licensed operator as is now permitted for television translator stations.
In 1960, when Congress enacted section 318, the only translator stations
in existence were those rebroadcasting television signals. In the last
decade, technological advances have made FM translator stations pos-
sible. However, in order to make them economically feasible, they need
to be covered by the same operating requirements that are now im-
posed on television translators. S. 2847 would accomplish this simply
by deletion of the word "television" from section 318.
Senator PASTORE. Now, you are about to move to the other bill. Is

there anyone here who wishes to speak for or against this bill, S. 2847?
Are you opposed?

STATEMENT OF LEON KNAUER, COUNSEL TO THE NATIONAL
TRANSLATOR ASSOCIATION

Mr. KNAUER. We support the bill.
Senator PASTORE. You may make your presentation.
Mr. KNAUER. We have submitted a statement for the record which is

12 or 13 pages long. I would like to request that this statement be in-
cluded in the record.

Senator PASTORE. Without objection it will be placed in the record
in its entirety.
[The statement follows:]

STATEMENT OF NATIONAL TRANSLATOR ASSOCIATION

National Translator Association ("NTA") supports the proposed amendment
to § 318 of the Communications Act of 1934, as amended, which, if enacted,

68-469 0 - 76 - 5
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would permit television and FM translator stations to originate programming
and would also permit FM translators to operate unattended.

INTRODUCTORY STATEMENT

NTA is an organization which represents the owners and operators of approxi-
mately 3,000 television translator stations throughout the United States. TheAssociation is nonprofit. The President of the Association is Judge Nat Allen whoreceives no compensation for his services whatever. NTA operates on a minimal
budget, most of which is expended for its monthly bulletin.
The function of television translator stations was well stated in the HouseReport which accompanied a 1960 amendment to § 318 of the Communications

Act of 1934, as amended:
"[Translators] serve hundreds of landlocked areas, sparsely settled commu-

nities and sections that are distant from regular -television stations which other-
wise would be without television service. In most cases the installations are
cooperatively financed. The contributions are solicited, in nearly all the cases,
throughout the community or memberships are sold in a television club in order
to finance maintenance and operation of the system." H.R. 1888, 2 U.S.C.C.A.N.
2802 (86th Cong., 2d r Sess. 19601 ) •
For this and other reasons, Congress saw fit to amend § 318 of the Communi-

cations Act to permit unattended operation of television translator stations.
Most television translator stations are located west of the Mississippi River

and serve small rural communities. For example, there are over 275 translator
stations in Montana, 315 translator stations in Colorado, over 250 translator sta-
tions in California, and approximately 50 translator stations in Virginia. Thereare also many translator stations in Utah, Colorado, Montana, Wyoming, Ari-
zona, Nevada, New Mexico and, to a lesser extent, Oregon, Texas and Washington.
An excellent example of the service which can be provided by television trans-lator stations is in the State of Utah. In Utah, there are over 115 low-watt trans-

lator stations operating off 100 or greater watt translators. The net effect is
that the three commercial stations and one educational station in Salt LakeCity are rebroadcast to every person in Utah and to a number of rural com-
munities in Idaho and Nevada.
It is relevant that a number of state legislatures have enacted laws whichprovide for the establishment of a means of assisting translator viewers inobtaining funds for the purpose of financing the operation and maintenance oftelevision translator stations. For example, in 1969 the Idaho Code was expandedto include a section entitled: "Television and Translator Stations" (§§ 31-4101through 31-4121 of the Idaho Code). This legislation authorizes the establish-ment of translator districts and it permits citizens of those districts to be as-sessed, at a rate not to exceed $15 a year, for the operation and maintenance oftelevision translator stations. Utah, Montana and other states have enacted simi-lar legislation. ( See e.g. Utah Code Annotated § 11-2-2 [1953], Montana Revised§ 70-401 through 70-425- [1947] ) .
The assistance of the state legislatures, the Congress and the Federal Com-munications Commission has resulted in a substantial growth of televisiontranslator stations. For example, 15 years ago, there were only about 800 operat-ing television broadcast translator stations in the United States. Twelve yearsago, this number had increased a little in excess of 1,000. Eight years ago, therewere over 1,500 operating television translator stations. In 1970 National Trans-lator Association figures indicated the Commission had licensed alomst 2,400translator stations and at present the number of translator stations exceeds 3,000.It is obivous that rural America, which has low population densities, cannotand will not receive diverse television service as a consequence of subscriptiontelevision, financing educational stations, encouraging the development of UHFtelevision or recent Commission actions in the area of cable television. Simplystated, the remote areas served by translators do not have sufficient people orthe economic base to justify such operations.
Fortunately, television broadcast translator stations, with their relativelylow initial capital and low maintenance costs are ideally suited to serve suchareas. Historically, as the Congress is well aware, television translator stationshave provided a basic and inexpensive television service to otherwise unservedsmall population centers.
For a period of time, the growth of translator stations was also enhanced byactions of the Federal Communications Commission. This is reflected in the rulesof the Commission adopted in 1960 which authorize the operation of low-powered
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VHF television translators and provided for the licensing of existing unauthor-

ized translators. (Doc. Nos. 12116, 20 RR 1356 [1960] ). In 1965 the Commission

amended its translator rules to permit the licensing of high-powered translators

on unoccupied channels listed in the Table of Television Assignments (Doc. No.

15858, 1 F.C.C. 2d 15 [1965] ). Three years later, the Commission signficantly

liberalized its translator rules, permitting an increase in power for VHF

translators, the use of translators as relays and the origination of announce-

ments by UHF translators (Doc. No. 15071, 13 F.C.C. 2d 305 [1968] ).
Some of the above proceedings did indeed accomplish the goal of the Commis-

sion respecting better television service for vast remote areas of the United

States. However, little has been done recently to enlarge the scope and function

of television translator stations. Furthermore, recent technical developments now

provide the opportunity to expand and improve translator service if this proposed

legislation is enacted.
We are pleased that the Commission has made legislative proposals before this

Committee which, if enacted, will put FM translator stations on a parity with

television translator stations and will authorize translator stations to expand
their public service functions to include originations.

UNATTENDED OPERATION OF FM TRANSLATOR STATIONS

In 1960 Congress saw fit to amend § 318 of the Communications Act of 1934, as

amended, so as to afford the Federal Communications Commission discretion to
waive the operator requirements for television translator stations. As amended,
§ 318 precludes the Commission from waiving the operator requirements for "sta-
tions engaged in broadcasting (other than those engaged solely inthe function of
rebroadcasting the signals of television broadcast stations) . . ."1
At the time this legislation was enacted, the Commission's rules did not pro-

vide for FM translator stations. However, the Commission's rules were modified
in 1970 so as to authorize FM translator stations. (Doc. No. 17159, 35 Fed. Rep.
15388 [Oct. 2, 1970] ). Since that date, a number of FM translator stations have
been established throughout the United States; particularly in the rural areas.
Thus, enactment of this legislation would put FM translators on a parity with
television translator stations.
In adopting its FM translator rules, the Commission stated:
"Section 318 of the Communications Act requires that the operation of every

broadcast station, with the specific exception of television broadcast stations en-
gaged solely in rebroadcasting be placed in charge of a licensed operator. The
Commission cannot, of course, waive this statutory requirement, although we
are now preparing a proposal for submission to Congress to amend the statute to
allow a similar exception for FM translators. Until Congress changes the law, a
licensed radio-telephone operator is required." Doc. No. 17159 at para. 12.
We submit that unattended operation of FM translators will result in FM

service to areas of the U.S. not currently receiving such service. There is no good
reason why this amendment should not be adopted.

PROGRAM ORIGINATION BY TRANSLATOR STATIONS

In 1970 the question of program origination by television translator stations
was considered by the Federal Communications Commission. (Television Broad-
cast Translator Station Rules, 13 F.C.C. 2d 305 [1968] ). In that proceeding, the
Commission permitted 20-second announcements over UHF television translator
stations, which announcements had to be limited to acknowledging financial sup-
port. The 20-second limitation was expanded to 30 seconds by action of the Com-
mission in August of 1975 (Doc. No. 19661).
In its 1968 report, the Commission considered the question of whether this

limited local origination by television translator stations (which stations had
been previously authorized to operate unattended) violated § 318 of the Com-
munications Act. The Commission correctly noted that under §318 it could waive
the operator requirements for broadcast stations ". . . engaged solely in the
function of rebroadcasting the signals of television broadcast stations." How-
ever, the Commission concluded that these 20-second originations at intervals of
no less than one hour were de minimis and served the public interest because

'Underlined portion is the language of the 1960 Amendment to § 318.
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their purpose was to obtain necessary financial support. The Commission
concluded:
"We have examined the underlying purpose of section 318, and we do not

believe that such a de minimis authorization is inconsistent with that purpose
and the statutory provision, any more than origination by translators of call
letter identification." 13 F.C.C. 2d at 317.
In the same proceeding, the Commission also considered the overall ques-

tion of the origination of program material by translators and concluded that
such originations were prohibited by § 318 of the Communications Act. However,
the Commission did state:
"We have arrived at this judgment with some regret, because there is much

appeal in the exploration of possibilities for giving smaller communities which
lack direct primary TV station service a means of local self-expression, and of
presenting issues of local importance, as well as candidates for local office." 13
F.C.C. 2d at 322.
The Commission was also concerned that "the program generating equipment

contemplated by those urging translator program origination does not come up
to broadcast standards . . ." (13 F.C.C. 2d at 322). As has been established, the
technical development of translator equipment since that report and order has
been substantially improved to the point where program origination can be
easily undertaken.
NTA submits that the Commission's refusal to authorize translator program

originations in 1968 was based on some additional factors. We believe the Com-
mission assumed that much of the television vacuum in the western part of the
United States would be filled by community antenna television systems. The
Commission was also concerned that the existing state of the technical art was
such that translators would be nothing more than substandard, low-powered tele-
vision stations.
It must be conceded that the Commission's expectations respecting cable televi-

sion have not reached fruition with respect to service to small rural communities
in this country. Nor has there been a development of low-powered community
television stations. Moreover, the economics of the broadcast and cable businesses
is such that there is little likelihood that cable systems or television stations will
ever be built to serve these areas.
Simply stated, the smaller communities which the Commission anticipated

would be served by low-powered community television stations do not have the
economic base to warrant tthe substantial investment required because the
revenues of broadcasters are determined by the size of the audience they reach;
the larger the audience, the larger the revenues. Small communities do not have
the population to provide the audience necessary to make television stations,
even low-powered community stations, economically viable.
The situation of cable television is similar. Cable was supposed to provide a

two-pronged service—it would provide more television signals and it would be
a source of new and additional programming. However, it has now become obvi-
ous that the problems of cable television and those of television stations are iden-
tical in the economic context. It is for this reason that cable systems do not
originate programs or provide origination services in communities which have a
minimal number of potental subscribers.
The question before this Committee is from what source are smaller com-

munities in the United States, primarily the communities of rural America, going
to receive a television service? The simple answer is that for the foreseeable
future this service will come from television and FM translator stations.
We submit that the same rationale applied by the Commission when it au-

thorized 20 and then 30-second announcements over UHF translators can be ap-
plied to an expanded use of television broadcast translator stations for local
program originations. The use of these stations to originate some local program-
ming would not subvert their basic functions as rebroadcast facilities. At the
same time, the origination of local programming would support their rebroadcast
function.
As stated, the basic function of translators is to rebroadcast the signals of

television and FW stations. However, enactment of this proposed legislation
would not jeopardize that basic function. Rather, originations by translators
would enable them to better serve the public interest, particularly in two essential
areas:
(i) Financial.—Currently only UHF translators can originate programs.

Those originations are limited to 30 seconds and are restricted to seeking or
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acknowledging financial support. Enactment of S-2847 would enable FM and
VHF translators to make originations for the purpose of obtaining financial
support. Moreover, the Commission would have the power to adopt rules which
would liberalize all translator originations in this respect.

(ii) Emergency messages.—Situations have arisen where local emergencies
have occurred and the most effective or the exclusive means of informing the
public of those emergencies was translators. Yet, § 318 of the Communications Act
precluded translators from broadcasting those emergency messages. Enactment
of S-2847 would enable translators to broadcast information on floods, hurricanes,
fires, tornados and other similar messages of an emergency nature.

Clearly, § 318 should be amended to permit originations in these two areas.
NTA admits that originations In other areas does give rise to some problems.

Specifically, if translators were authorized to originate 30-minute programs on
local events, such as a town meeting, the following matters would have to be
resolved:
(i) Reasonably expensive equipment would have to be purchased and, per-

haps, authorized by the Commission. This could also affect the unattended
operation of translators and bring about the imposition of logging and similar
requirements.

(ii) If translators originate, should there be an order of preference with re-
spect to which television or FM stations should be subject to program pre-emp-
tions by translators and should there be an order of preference with respect to
what type of television and FM programs (i.e., news, sports, entertainment, etc.)
should be pre-empted?

Finally, we wish to emphasize that translators and television licensees have
always endeavored to cooperate with each other. In fact, the Commission's regu-
lations require that translator stations obtain written consent to rebroadcast
the signals of television stations. This consent has always been given. Moreover,
many television stations have assisted translators, financially and otherwise. We
are confident that this spirit of cooperation will continue in this new area of
originations by translators.
We submit that questions such as these should be considered by the Commis-

sion in a rule making proceeding. Certainly, originations by FM translators do
not present as many problems as does originations by television translators.
However, we respectfully submit that these areas of concern should not impede
enactment of S-2847 because it is essential and totally consistent with the public
Interest to authorize translators to broadcast emergency messages and solicit
financial support.

Respectfully submitted,
NATIONAL TRANSLATOR ASSOCIATION.

Mr. KNAUER. I would like to identify my clients. The National
Translator Association is an association comprised of about 3,000 tele-
vision translator stations in the United States of which 2,000 are VHF
and 1,000 UHF. It is an association that functions on a minimal
budget most of which is used for its monthly bulletin.
The Association is most active in the Western States. On the second

page of the Association's statement it is shown that there are over 315
translator stations in Colorado, 250 in California and 275 in Montana.
Perhaps the best example of the service translators can provide is

found in the State of Utah where about 80 percent of the population
is clustered in the Salt Lake City-Provo area. About 20 percent of the
population lives in the hinterlands. There are 150 translator stations
fed by higher watt translator stations which provide the rural popu-
lation of Utah with three commercial stations and one education
station.
It is relevant, Senator, that we are here before your committee to

ask the assistance of the Congress, because the Association has been
very effective in obtaining the assistance of State legislatures. A num-
ber of legislatures in Western States, Montana, Utah, and Wyoming,
for example, have enacted legislation which permits taxation of citi-
zens in areas, remote areas, so as to underwrite the cost of construction
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and operation of translators. The tax, for example, is $15 a year in
Idaho. We have also, over the years, obtained the assistance of the
FCC.

It has adopted a number of regulations which have permitted some
degree of flexibility as far as the operation of translator stations is
concerned. This is shown by the growth of translator stations. There
were about 800 translators in the United States 15 years ago. Currently,
there are over 3,200 translators operating in the United States, most of
them serving rural, remote areas. We submit, and I am not going to go
into the details of my statement, but I don't think anyone can argue
that the only way one can serve remote areas, distant from major cities
which have television stations, is by translator stations.
Their cost ranges from about $1,200, depending upon the sophisti-

cation of the equipment. There are two aspects of the bill which con-
cern the Association. One is that, FM translator stations are shackled,
because they cannot operate unattended; a licensed operator is re-
quired. I have cited two decisions of the Commission where the Com-
mission clearly states it thinks this is not correct, but its hands are tied.
An amendment to the act is required.
Senator PASTORE. This bill takes care of that?
Mr. KNAUER. This bill takes care of it. I know of nobody who could

oppose it on any reasonable grounds.
Moving on to program of originations: the history of program

originations, again as we cited in our statement, is based on a Com-
mission interpretation, of a restriction in section 318 of the act. The
restriction states that unattended operation applies only when the
facility is used for rebroadcasting exclusively. And the Commission
in holding that the application of this restriction was de minimis, has
permitted UHF translator stations, or one-third of all translator
stations, to originate on a very restricted basis.
At first the permissive origination by UHF translators was 20 sec-

onds an hour. The rule was subsequently amended to permit 30 seconds
an hour. These originations are essentially slides with a voice back-
ground, acknowledging receipt of funds from local citizens to support
the operation and asking for additional funds.
The Commission refused to expand its origination rule to VHF

translators because it felt that VHF translator stations did not have
as great a need for financial assistance and because section 318 barred
or prohibited such originations. The FCC has also permitted origina-
tions, very limited, 30 seconds an hour, by FM translator stations.

Senator Pastore. looking to the expertise of the Commission in this
area, I cite you a Commission decision about 4 years ago which refers
to the subject of origination by translators. The Commission con-
cluded as follows:
We have arrived at this judgment [prohibiting originations by translator sta-

tions] with regret, because there is much appeal in the exploration of possibilities
for giving smaller communities which lack direct primary TV service a means
of local self expression, and of presenting issues of local importance, as well as
candidates for local office. 13 F.C.C. 2d 305, 322 (1968).

Moreover, the Commission is on record at least, as having supported
the legislation before your committee now.
I would like to discuss the alternatives I have spelled out in my

statement and again in the interest of time I will not discuss them
in detail.
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Obviously, low-powered television stations are not the answer and
no cable system is going to serve a community of 75 persons as trans-
lators now serve, in for example, Brown Lee, Idaho. The cable rule of
thumb is, if there are less than 10,000 people it is a very risky
investment.
Now, on the question of originations, Senator, I must be candid with

you. Translators can provide originations in three general areas, two
of which I think can be disposed of very expeditiously. The first is
raising financial support. If this bill is enacted, the primary function
of translators will be to continue to rebroadcast, but they will be per-
mitted to originate to some extent, and one area where there is a track
record is in the area of attempting to obtain financial support. If your
bill is passed and enacted, it will permit both VHF and UHF trans-
lators, in addition to FM translators, to solicit funds and not on the
very minimal basis currently authorized, which is 30 seconds per hour.
Moreover, the 30-second rule does not extend to 65 percent of the oper-
ating translator stations, which are VHF—because of section 318 of
the act.

Senator PASTORE. Does this bill take care of that?
Mr. KNAUER. Yes, sir, it will give the Commission authority to

expand originations to all translators.
Second, situations have arisen where local emergencies have occurred

and the most effective or the exclusive means of informing the pub-
lic of these emergencies was translator stations. Yet, section 318 of
the act precluded translators from broadcasting these emergency
messages.
Enactment of S. 2487 would enable translators to broadcast mes-

sages on floods, tornados, and other emergencies of a similar nature.
They have the ability to do this and I believe the Commission wants to
authorize them to do it but section 318 currently precludes this public
service.
Now, the association, Senator Pastore, must admit to you that origi-

nations in other areas do give rise to problems. Problems we think the
Commission can solve. Specifically, for example, if a translator was
authorized to originate a 30-minute program on local events, say, a
town meeting, the following matters would have to be resolved: No. 1,
reasonably expensive equipment would have to be purchased and per-
haps authorized by the Commission. This also may affect the unat-
tended operation of translators which is currently permitted under
318 of the act.
It also could bring about the imposition of logging and similar

reauirements. In addition, if translators originate, should there be an
order of preference with respect to the television or FM station which
is going to be preempted? You may have a community with four
translator stations which carry one education and three commercial
stations. Should the translator be permitted to discriminate against
one television station as opposed to the others? Should the translator
be permitted to preempt "60 Minutes" on CBS or some entertainment
Program? We submit that resolution of these problems should be
left to the expertise of the Commission.

Finally, we wish to emphasize that translators and television li-
censees have always endeavored to cooperate with each other. In fact,
the Commission's regulations require—as opposed to cable—that
translator stations, before they broadcast the signals of distant tele-
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vision stations obtain the written consent of those stations. We are
pleased to report the stations have always given that consent. More-
over, many television stations have assisted translator stations, finan-
cially and otherwise, and we are confident this spirit of cooperation
will continue.
But these are problems which do not relate to emergency messages

and to expanding limited originations for the purpose of soliciting
funds—rather they relate to the origination of "programs" by
translators.
Senator PASTORE. Are all these matters within the rulemaking juris-

diction of the Commission?
Mr. KNAUER. All the powers are. But the point I am trying to make

is that a rulemaking might be justified for expanded originations.
But we do not think a protracted rulemaking is required to permit
translators to solicit financial assistance and for translators to broad-
cast emergency messages. If there is a long, protracted rulemaking,
translators might have to wait a number of years for relief.
I would now like to make a point on cost factors, which also relates

to originations. Currently, you can purchase equipment for about
$5,000, which would permit soliciting for funds and emergency
messages. When you get into the question of originating programs,
Senator Pastore, you start with a low of $15,000 and run up way
beyond $50,000, if you are talking about microwave equipment,
so the cost of origination beyond the emergency messages and financial
solicitations is quite expensive.

Finally, it's been brought to our attention that some cable people
believe that if you enact this legislation, translator stations will sub-
ject cable systems to interference. This, we submit, is a fallacious
argument, it is folly. As a matter of fact 
Senator PASTORE. Let me ask Mr. Wiley a question. Have there been

any interference problems as a result of unattended television transla-
tor operation as allowed under section 318?
Mr. WILEY. Mr. Chairman as Mr. Knauer mentioned, we have

about 3,250 TV and FM translator stations operating in the country
today. During fiscal year 1975, our field operations bureau received
over 55,000 complaints of interference across the board. Only 18 of
these involved licensees in the broadcast auxiliary service, where trans-
lators are licensed. I think we can say the question of interference
is an extremely minute problem. We don't think it need concern the
subcommittee.
Mr. KNAUER. My information is that there are only 10 or so com-

plaints from cable systems on interference per year. I believe most of
these are worked out. The complaints are usually based on the effort
of a cable system to bring in a distant city television station, say, on
channel 7 and a translator is operating on channel 6 in the cable com-
munity. Because the distant city signal is weak and the translator is
in the cable community, it causes interference. These are usually re-
solved by switching channels or by installing traps and filters or by
adjusting the transmitting antenna or receiving antenna.
Moreover, in 25 years there are only 17 reported Commission de-

cisions on interference complaints by cable systems against translator
stations. Approximately one a year. And in some of those instances
where the cable systems complained of interference, the Commission
felt the complaint had merit and the translator station was required
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to switch channels or go off the air. In other instances the 
Commission

dismissed the complaint.
Senator PASTORE. Weighing that problem against the possib

ility of

denying these people in very remote areas the privilege of having 
this

facility 
Mr. KNAUER. Precisely. I would like to offer this memorandum 

if

I may. It contains a recitation of those 17 decisions.
Senator PASTORE. We are not living in a perfect world. Naturally,

we have to weigh sometimes advantages and difficulties, whatever

the case might be. In this particular case, I am assured by Mr. Wiley

that whatever problems there might be on the question of interference

you will have to work them out. Is that correct?
Mr. WILEY. Yes.
Mr. KNAUER. May I leave this summary of the cases on interference?

Senator PASTORE. Yes we will include it as a matter of reference.

Mr. Wiley. I will move on to the last bill, S. 2343, which would

amend the Communications Act of 1934 to unify and strengthen the

Commission's forfeiture authority. It is extremely important to our

regulatory efforts.
Section 503 of the Communications Act now provides for forfeitures

in the broadcast services, while section 510 provides separately for

forfeitures applicable to nonbroadcast radio stations. S. 2343 would

repeal section 510 and place all classes of forfeitures under section

503. Additionally, section 503 would be enlarged in scope to cover

persons subject to the Communications Act but not now under the

forfeiture provisions—such as cable television systems, users of part

15 or part 18 devices, persons operating without a valid station or

operator's license, and some communications equipment manufacturers.
The proposed amendments would make three additional alterations

in the existing forfeiture provisions.
First, the limitations period for the issuance of notices of apparent

liability would be extended: for nonbroadcast licensees and others
not subject to Commission licensing requirements, from 90 days to 1
year and for broadcast licensees, from the present 1 year to 1 year or
the current license term whichever is longer.
Second: The maximum forfeiture that could be imposed for a single

offense would be raised from $1,000 to $2,000, while the maximum
amount that could be imposed for multiple offenses set forth in any
single notice of apparent liability would be $20,000 in the case of a
common carrier, broadcast licensee, or cable system, and $5,000 in the
case of all other persons.

Senator PASTORE. When you say forfeiture, you mean a fine? The
reason I raise the question, if someone is operating a broadcast facil-
ity for which by law a license must be obtained and does so without
a license, I wonder what do you forfeit?
Mr. WILEY. Where there is no license?
Senator PASTORE. No, no. The law requires that certain individuals

obtain a license when they operate a facility. There are many who do
not obtain a license but do operate.
Mr. WILEY. Correct.
Senator PASTORE. When you discover this, is a matter of imposing a

fine or 
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Mr. WILEY. They would forfeit a certain amount of money to us.
That is the way the language of the statute is.
Senator PASTORE. That is the reason I asked the question. You can't

forfeit something that you haven't got.
Mr. WILEY. Forfeiting a sum of money.
Senator PASTORE. That's right. It amounts to the imposition of a

fine.
Mr. WILEY. Essentially that's right.
Senator PASTORE. What if they don't pay the fine? What do you do?
Mr. WILEY. Then, of course, we have to proceed through the Justice

Department for further remedies in court, to try to-
Senator PASTORE. How does the Justice Department accommodate

you on that?
Mr. WILEY. Of course, the Justice Department has many responsi-

bilities and has to weigh the importance of some of the cases involved
and we have had difficulties from time to time getting some enforce-
ment of forfeiture. They are cooperating with us but they do have
burdens. There is no question about that.
Existing section 503 provides maximums of $1,000 for single of-

fenses and $10,000 for multiple offenses by a broadcast licensee, while
those persons subject to existing section 510 are currently liable for
$100 in the case of single offenses and $500 for multiple offenses.
S. 2343 would make a third material alteration in the act's forfeiture
provisions by authorizing the Commission to mitigate or remit com-
mon carrier forfeitures.
Since we have such authority with respect to all other forfeitures,

it seems reasonable to allow the Commission to exercise its judgment
in this area also.
Mr. Chairman, we believe the proposed changes in the Commission's

forfeiture authority are necessary to our regulatory efforts. Take, for
example, the problems we have experienced in the cable area because
of our lack of forfeiture authority. Without such authority, the Com-
mission's enforcement of its rules is limited to the cumbersome and
time-consuming procedures of cease-and-desist proceedings and, if a
cable television operator chooses to disregard the Commission's is-
suance of a cease-and-desist order, effective enforcement must await
civil contempt proceedings which the Department of Justice must
agree to prosecute.
Amending the Communications Act to provide specific forfeiture

authority to the Commission in cable television matters will enable the
Commission to enforce its rules in an effective and expeditious manner.
There are a number of situations which typically involve a violation of
our rules for which a speedy remedy is not now available. Let me give
you some examples.

First, violation of network nonduplication rules by failing to protect
a local television station's network programing. In the proceedings
leading up to the First Report and Order in Docket 19995, 52 FCC
2d 519 (1975) , many broadcasters complained about the Commission's
lack of forfeiture authority in this area.
Second, commencement of cable television operations, or continuing

cable operations beyond March 31, 1977, without first obtaining the
required certificate of compliance.



39

Third, carriage of signals illegally. Some cable television systems
have unlawfully added television signals or commenced the carriage
of such signals which the rules do not permit. After the passage of a
number of years it may be impractical to order the termination of
service, but a forfeiture may surely be warranted.
Fourth, failure to conduct the annual performance tests our rules

require. The Commission has adopted performance standards to insure
that cable systems provide high quality service and do not interfere
with other modes of communication. Assessing forfeitures will put
teeth into these requirements.
Fifth, failure to file annual financial and ownership reports and

forms—sections 76.401,76.405, and 76.409.
Sixth, initiating Cable Television Relay Service—CARS—without

a license or even without filing for a construction permit, or failing
to adhere to the conditions specified in the construction permit. The
Commission issues construction permits and licenses to applicants in
the CARS service, but section 510 of the act authorizes forfeitures
only for "off-frequency" operations and failing to respond to official
correspondence.

Just as in the case of broadcast licenses, it should be emphasized
that only a small number of the approximately 8,000 cable systems in
the country will ever present occasions for the imposition of forfeit-
ures. The great majority wish to, and do abide by our rules. With
the enactment of necessary legislation, the Commission will possess
enforcement authority over cable comparable to that which it exer-
cises over other mediums of communications. This will be especially
important since the number of operating cable systems can be expected
to increase in the coming years, requiring additional enforcement
efforts.
Also important is the extention of forfeiture authority over un-

licensed operators.
I am sure you are all aware of the increasing popularity of the

citizens band radio service. I might say, it took 15 years to get the
first million operating and it has taken just a couple of weeks to get
that many recently. The requests for licenses has expanded consider-
ably, creating problems for us both in the application area but also in
enforcement.
We have been faced with enforcement problems associated with un-

licensed operations. Interference, obscenity, overpower operations or
other improper conduct could, if allowed to continue, seriously im-
pair the usefulness of this service to responsible citizens.
Except for the Commission's cease-and-desist authority, enforce-

ment of the act of Commission rules or orders against such persons
now must be by judicial action under section 401 or criminal prosecu-
tion under sections 501 and 502. Forfeiture authority should prove
to be a much more effective sanction for reaching these unlicensed
operators.
The proposed extension of the present time limitation for the

issuance of notices of apparent liability is also necessary to our reg-
ulatory efforts. Usually, violations of the act or of the Commission's
rules in the nonbroadcast services are detected through field office
monitoring. When an apparent violation is found, the field office as
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a matter of practice issues a notice of violation and offers an oppor-
tunity to explain or comment on the alleged misconduct. These notices
are routinely sent to Washington, where they are checked against the
licensee's record. In those cases where there is a history of repeated
misconduct, or where the misconduct appears to be willful and suffi-
ciently serious, a notice of apparent liability is issued.
It has been our experience that, because of the increasing work

loads in the nonbroadcast services and the limited number of staff
personnel to review possible violations, it is often impossible to issue
a notice of apparent liability within the 90-day period. Mr. Chair-
man, you should keep in mind that there are over 2 million authori-
zations in the Safety and Special Radio Service alone, not to mention
the increasing number of individuals who are operating without
required authorizations.
A longer limitation period is also necessary in the broadcast area.

While some violations may be found during regular station inspec-
tions, present personnel shortages preclude us from making more than
one inspection during the 3-year license term. Some violations are
brought to our attention by complaints sent to the Commission. In
these cases, detailed and often time-consuming investigations of the
station's operations may be necessary. What is more likely is that
violations will be exposed during the Commission's review of the
licensee's renewal application, and, in many instances, the 1-year
period will have elapsed.
Where, for example, the Commission discovers misconduct occurring

more than a year earlier, we have only the alternative of doing nothing
or revoking the license, since the statute of limitations for imposing
a forfeiture has already run. S. 2343 would obviate this problem by
allowing the Commission to impose a forfeiture for any violation
•during the current license term.

Similarly, we believe the increase in maximum forfeitures would
also help us in our regulatory efforts. Quite frankly, the currently
available forfeitures are unrealistic and totally inadequate to be an
effective deterrent to violations by large communications businesses.
The same is equally true in the case of other persons, although we
do recognize the need for a lower maximum forfeiture in such cases.
Furthermore, I can assure you that the Commission will continue
the policy of tailoring forfeitures to the offender and to the nature
of the offense.
I would also like to point out a number of procedural protections

that have been included in the proposed legislation. To begin with,
forfeiture liability would arise only after a person has been served
personally or by certified or registered mail with a notice of apparent
liability, and has been given an opportunity to show in writing why
he should not be held liable. In addition, S. 2343 provides special
procedural protection for those persons who may likely be unaware
of Commission regulations. For such a person, no forfeiture could
•attach unless prior to the issuance of any notice of apparent liability
the Commission has sent a notice of the violation and has provided
an opportunity for a personal interview and the person has thereafter
engaged in the prohibited conduct. However, I want to make it clear
that this special procedure would not be used if the person is engaged
in an activity that requires the holding of a license, permit, certifi-
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cate, or other authorization from the Commission, or is providing
any service by wire subject to the Commission's jurisdiction.
Mr. Chairman, that concludes my statement and I would be pleased

to take any questions on this particular bill.
[The statement follows:]

STATEMENT OF RICHARD E. WILEY, CHAIRMAN, FEDFRAL COMMUNICATIONS
COMMISSION

Mr. Chairman and Members of the Subcommittee: I very much appreciate
your holding these hearings on three bills introduced at the request of the
Commission. Since each bill concerns a separate and distinct subject, I would
like to comment briefly on what each would do and why the Commission proposed
them.

S. 2846 would amend the conflict of interest provisions of subsection 4(b) of
the Communications Act to remove certain inequities.
Quite simply, while FCC Commissioners and employees would continue to be

prohibited from investing in broadcasting companies, CATV systems, and com-
munications common carriers, such prohibition would not apply to those thou-
sands of companies which use radio merely as an incident of their business or
to the purchase a an ordinary mutual fund.
I do not believe this bill should engender any controversy. It is somewhat

more restrictive than a similar bill enacted by the Senate in 1965 after hearings
and a favorable report by this Committee. That bill, which unfortunately did
not receive consideration by the House of Representatives, provided exemptions
from the conflict of interest provisions of subsection 4(b) for executive reservists
and special government employees. Those exemptions, which were viewed by
one member of the House Committee on Interstate & Foreign Commerce as a
possible loophole, are not contained in S. 2846. I am hopeful that this bill—
which I believe to be a modest and reasonable proposal—will be enacted by
both houses in this Congress.
So that your hearing record may be complete, I have included in my statement

another four pages explaining the bill. I will be pleased at this point to read it,
summarize it or respond to questions as the Chairman may desire.

Subsection 4(b) was enacted to ensure that the decisions reached by Com-
missioners and Commission employees are shaped by public interest considera-
tions, and not the prospect of personal economic gain. To achieve this objective,
Congress saw fit to bar members of the Commission and its employees from hav-
ing a financial interest in:

1. The manufacture or sale of radio apparatus or apparatus for wire or radio
communication;

2. Communication by wire or radio;
3. Companies furnishing services or such apparatus to any company engaged

in communication by wire or radio or to any company manufacturing or selling
apparatus used for communication by wire or radio;

4. Any company owning stocks, bonds, or other securities of any such company.
Moreover, Congress barred such persons from owning stocks, bonds or other

securities of any corporation subject to any of the provisions of the Communica-
tions Act. The various provisions of subsection 4(b) were warranted and alto-
gether appropriate at the time they were enacted. However, in view of
subsequent developments, they now sweep with much too broad a brush.

Since that time, communications equipment has been used in ways and to a
degree not anticipated. At present, radio communication apparatus is employed
in virtually every facet of business. It is found in delivery trucks, taxicabs, air-
craft, boats and automobiles, and it is used in such diverse fields as farming,
fishing and mining. A literal application of subsection 4(b) would preclude Com-
missioners and Commission employees from owning stocks, bonds, or other secur-
ities of any corporation which holds even a single Commission radio license for
perhaps a delivery van or a corporate airplane, or any corporation providing
services, such as building maintennce, to such corportions. Given such broad ap-
plication, it is difficult to conceive of a security which Commission personnel could
purchase. The Commission does not believe that Congress intended this result.
Accordingly, the proposed amendment makes clear that subsection 4(b) would
not apply to securities of corporations whose use of radio is merely incidental to
their primary business.
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In addition, advancements in the area of corporate organization and the means
by which securities are distributed have caused subsection 4 (b ) to become out-
dated. In recent years, we have witnessed the development of many complex
corporate interrelationships. As a result, many large corporations now have
connections—some quite remote—with licensees of the Commission. Consequently,
it is altogether possible that Commissioners and Commission employees may
acquire securities in a corporation having such connections which are not readily
apparent, and thus unknowingly violate the Act. The proposed amendment would
make clear that subsection 4 ( b) does not apply to securities of corporations
whose relationship to corporations subject to the Communications Act is remote.
The recent proliferation of mutual funds also raises subsection 4(b) questions.

Since almost any mutual fund would hold some communications securities—
such as AT&T, GE or RCA—a strict application of the subsection would preclude
Commissioners and Commission employees from purchasing shares in such funds.
The Commission believes that investment in mutual funds should be permitted
where the fund's holdings are not concentrated in broadcasting companies, cable
television systems, communications common carriers or companies engaged in the
manufacture or sale of apparatus for wire or radio communication. The proposed
amendment would implement this belief.
As further justification for the proposed amendments, I note that 18 U.S.C.

208, the general statute addressing conflicts of interest, is far less restrictive
than subsection 4(b). Section 208 bars an officer or employee of the executive
branch from participating in decisions in an official capacity in which he has a
financial interest, absent disclosure of the nature and circumstances of his
interest and receipt of a ruling that such interest is so insubstantial as to be
unlikely to affect his decision; or exemption of his interest by general rule or
regulation.
The Commission recognizes, of course, that where employees of a federal

regulatory agency are involved, additional restrictions may be appropriate. For
this reason, the proposed subsection 4(b) would continue to prohibit Commis-
sioners and Commission employees from having a direct financial interest in,
employment by or any official relationship to:

1. Any person engaged in radio broadcasting;
2. Any person engaged in the distribution of programs over wire;
3. Communications common carriers;
4. Persons a substantial part of whose activities consist of the manufacture

or sale of apparatus for wire or radio communication;
5. Mutual funds, holding companies, or other investment companies whose

investments are concentrated substantially in the entities included in paragraphs
(1), (2), (3), and (4). As an additional safeguard, the amendment also spe-
cifically states that nothing herein shall limit the authority of the Commission
under Public Law 87-849 (87th Congress, approved October 23, 1962) or other
law or Executive Order to restrict further the financial interests or official
relations of its employees.
The proposed amendment also contains a provision modeled after 18 U.S.C.

208(b) which would authorize waiver of the provisions of subsection 4(b) in
certain cases.
I wish to stress that the Commission is not seeking special treatment in this

area. To the contrary, we seek only to amend current subsection 4(b) to eliminate
antiquated provisions which, because of changed circumstances, may cause
unnecessarily harsh results. Accordingly, I am confident that the proposed amend-
ments will not affect the impartiality with which Commission decisions are
rendered. To the contrary, they will provide a more realistic basis for the pro-
tection of the public interest.
Turning now to the second bill, S. 2847 would amend section 318 of the

Communications Act to enable the Commission to authorize translator broad-
cast stations to originate limited amounts of local programming and also to
authorize FM radio translator stations to operate without a licensed operator
as is now permitted for television translator stations.
Translator stations are low-power broadcasting stations which receive signals

from either television or FM radio stations and retransmit those signals to
communities where, because of terrain or extreme distances, it is not possible
to receive the signals directly. They frequently provide small communities with
their only source of television or FM radio service.

Section 318 of the Communications Act limits such stations to the rebroad-
cast of signals of their primary stations. They are not allowed to make any
significant alteration of the characteristics of the incoming signals, and while
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the Commission has interpreted section 3118 to allow 30 seconds of commercial
advertising per hour by television UHF translators, no program origination is
allowed. Because of these restrictions, such stations are not self-supporting.
Rather, they must rely on public generosity for their support. Furthermore, in
many instances, these restrictions deprive those people dependent on translator
service of their only possible source of local programming, such as emergency
weather alerts and information on local political events. S. 2847 would solve
these problems by giving the Commission authority to allow a limited amount
of program origination on such stations.

S. 2847 would not set a specific limitation on the amount of local origination
that would be permitted. Rather, it would be the responsibility of the Com-
mission to set an appropriate limitation. We contemplate that such a limitation
could best be determined in a rulemaking proceeding where the comments of
all interested parties could be analyzed and evaluated. I should emphasize, how-
ever, that the Commission in deciding on an appropriate limitation would still
he bound by the requirement of section 318 that such originations be limited
to the extent necessary to ensure that translator stations retain their primary
characteristic as rebroadcast stations.

S. 2847 would also allow operation of FM translators without a licensed
operator as is now permitted for television translator stations. In 1960, when
Congress enacted section 318, the only translator stations in existence were those
rebroadcasting television signals. In the last decade, technological advances have
made FM translator stations possible. However, in order to make them eco-
nomically feasible, they need to be covered by the same operating requirements
that are now imposed on television translators. S. 2847 would accomplish this
simply by deletion of the word "television" from section 318.

Finally, Mr. Chairman, I would like to comment on S. 2343. This bill would
amend the Communications Act of 1934 to unify and strengthen the Commis-
sion's forfeiture authority. It is extremely important to our regulatory efforts.

Section 503 of the Communications Act now provides for forfeitures in the
broadcast services, while section 510 provides separately for forfeitures applicable
to non-broadcast radio stations. S. 2343 would repeal section 510 and place all
classes of forfeitures under section 503. Additionally, section 503 would be en-
larged in scope to cover persons subject to the Communications Act but not now
under the forfeiture provisions—such as cable television systems, users of Part
15 or Part 18 devices, persons operating without a valid station or operator's
license, and some communications equipment manufacturers.
The proposed amendments would make three additional alterations in the

existing forfeiture provisions. First, the limitations period for the issuance of
notices of apparent liability would be extended: for nonbroadcast licensees and
others not subject to Commission licensing requirements, from ninety days to
one year; and for broadcast licensees, from the present one year to one year or
the current license term whichever is longer. Second, the maximum forfeiture
that could be imposed for a single offense would be raised to $2,000, while the
maximum amount that could be imposed for multiple offenses set forth in any
single notice of apparent liability would be $20,000 in the case of a common
carrier, broadcast licensee, or cable system, and $5,000 in the case of all other
persons. Existing section 503 provides maximums of $1,000 for single offenses
and $10,000 for multiple offenses by a broadcast licensee, while those persons
subject to existing section 510 are currently liable for $100 in the case of single
offenses and $500 for multiple offenses. S. 2343 would make a third material
alteration in the Act's forfeiture provisions by 'authorizing the Commission to
mitigate or remit common carrier forfeitures. Since we have such authority
with respect to all other forfeitures, it seems reasonable to allow the Commis-
sion to exercise its judgment in this area also.
Mr. Chairman, we believe the proposed changes in the Commission's forfeiture

authority are necessary to our regulatory efforts. Take, for example, the prob-
lems we have experienced in the cable area because of our lack of forfeiture
authority. Without such authority, the Commission's enforcement of its rules
is limited to the cumbersome and time-consuming procedures of cease and desist
proceedings and, if a cable television operator chooses to disregard the Com-
mission's issuance of a cease and desist order, effective enforcement must await
civil contempt proceedings which the Department of Justice must agree to
prosecute.
Amending the Communications Act to provide specific forfeiture authority to

the Commission in cable television matters will enable the Commission to enforce
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its rules in an effective and expeditious manner. There are a number of situations
which typically involve a violation of our rules for which a speedy remedy is
not now available:

a. Violation of network nonduplication rules by failing to protect a local tele-
vision station's network programming. In the proceeding leading up to the First
Report and Order in Docket 19995, 52 FCC 2d 519 (1975), many broadcasters
complained about the Commission's lack of forfeiture authority in this area.
(Section 76.92 of the Rules) ;

b. Commencement of cable television operations, or continuing cable opera-
tions beyond March 31, 1977, without first obtaining the required certificate
of compliance. ( Section 76.11) ;

c. Carriage of signals illegally. Some cable television systems have unlawfully
added television signals or commenced the carriage of such signals which the
rules do not permit. After the passage of a number of years, it may be impracti-
cal to order the termination of service, but a forfeiture may surely be warranted.
(Sections 76.11, 76.57, 76.59 and 76.61) ;

d. Failure to conduct the annual performance tests our rules require. The
Commission has adopted performance standards to ensure that cable systems
provide high quality service and do not interfere with other modes of communi-
cations. Assessing forfeitures will put teeth into these requirements. ( Sections
76.601 and 76.605) ;

e. Failure to file annual financial and ownership reports and forms. ( Sections
76.401, 76.405, and 76.409) ;

f. Initiating Cable Television Relay Service (CARS) without a license or even
without filing for a construction permit, or failing to adhere to the conditions
specified in the construction permit. The Commission issues construction per-
mits and licenses to applicants in the CARS service, but section 510 of the Act
authorizes forfeitures only for "off-frequency" operations and failing to respond
to official correspondence. (Section 78.11).
Just as in the case of broadcast licensees, it should be emphasized that only a

small number of the approximately 8,000 cable systems in the country will ever
present occasions for the imposition of forfeitures. The great majority wish to,
and do, abide by our rules. With the enactment of necessary legislation, the
Commission will possess enforcement authority over cable comparable to that
which it exercises over other mediums of communications. This will be especially
important since the number of operating cable systems can be expected to in-
crease in the coming years, requiring additional enforcement efforts.
Also important is the extention of forfeiture authority over unlicensed

operators.
I am sure you are all aware of the increasing popularity of the Citizens Band

Radio Service. However, with this increase in popularity, we have been faced
with very difficult problems, including those associated with unlicensed opera-
tions. Interference, obscenity, over-power operations or other improper conduct
could, if allowed to continue, seriously impair the usefulness of this service to
responsible citizens.
Except for the Commission's cease and desist authority, enforceent of the Act

or Commission rules or orders against such persons now must be by judicial
action under section 401 or criminal prosecution under sections 501 and 502.
Forfeiture authority should prove to be a much more effective sanction for reach-
ing these unlicensed operators.
The proposed extension of the present time limitation for the issuance of

notices of apparent liability is also necessary to our regulatory efforts. Usually,
violations of the Act or of the Commission's rules in the non-broadcast services
are detected through field office monitoring. When an apparent violation is found,
the field office as a matter of practice issues a notice of violation and offers an
opportunity to explain or comment on the alleged misconduct. These notices
are routinely sent to Washington, where they are checked against the licensee's
records. In those cases where there is a history of repeated misconduct, or where
the misconduct appears to be willful and sufficiently serious, a notice of apparent
liability is issued.

It has been our experience that, because of the increasing workloads in the
non-broadcast services and the limited number of staff personnel to review pos-
sible violations, it is often impossible to issue a notice of apparent liability
within the ninety-day period. Mr. Chairman, you should keep in mind that there
are over 2,000,000 authorizations in the Safety and Special Radio Services alone,
not to mention the increasing number of individuals who are operating without
required authorizations.
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A longer limitation period is also necessary in the broadcast area. While some

violations may be found during regular station inspections, present personnel

shortages preclude us from making more than one inspection during the three-

year license term. Some violations are brought to our attention by complaints

sent to the Commission. In these cases, detailed and often time-consuming in-

vestigations of the station's operations may be necessary. What is more likely is

that violations will be exposed during the Commission's review of the licensee's

renewal application, and, in many instances, the one-year period will have

elapsed.
Where, for example, the Commission discovers misconduct occurring more

than a year earlier, we have only the alternatives of doing nothing or revoking

the license, since the statute of limitations for imposing a forfeiture has already

run. S. 2343 would obviate this problem by allowing the Commission to impose

a forefiture for any violation during the current license term.
Similarly, we believe the increase in maximum forfeitures would also help

us in our regulatory efforts. Quite frankly, the currently available forfeitures

are unrealistic and totally inadequate to be an effective deterrent to violations

by large communications businesses. The same is equally true in the case of

other persons, although we do recognize the need for a lower maximum for-

feiture in such cases. Furthermore, I can assure you that the Commission will

continue the policy of tailoring forfeitures to the offender and to the nature

of the offense.
I would also like to point out a number of procedural protections that have

been included in the proposed legislation. To begin with, forfeiture liability

would arise only after a person has been served personally or by certified or

registered mail with a notice of apparent liability, and has been given an oppor-

tunity to show in writing why he should not be held liable. In addition, S. 2343

provides special procedural protection for those persons who may likely be un-

aware of Commission regulations. For such a person, no forfeiture could attach

unless prior to the issuance of any notice of apparent liability the Commission

has sent a notice of the violation and has provided an opportunity for a personal

interview and the person has thereafter engaged in the prohibited conduct.

However, I want to make it clear that this special procedure would not be used

if the person is engaged in an activity that requires the holding of a license,

permit, certificate, or other authorization from the Commission, or is providing

any service by wire subject to the Commission's jurisdiction.

Mr. Chairman, that concludes ray statement. I wish to thank you again for

holding these hearings, and I will be pleased to answer whatever questions you

and members of the Subcommittee may have.

Senator PAS'TORE. Let me ask you this question: We must necessarily
consider the due process rights and interests of persons subject to the

Commission's forfeiture authority.
Would you please explain what in your view are the essential pro-

cedural safeguards contained in the Commission's proposed bill?
Mr. WILEY. Once again, I point them out in my statement, we would

continue to serve persons that we are planning to possibly issue for-
feitures against with the notice of the liability and give them an
opportunity to respond in writing if they care to do so. For the person

not required to have a license, the little people, so to speak, we are
going to have personal interviews conducted which I think is a con-
siderable step forward in that regard. In both instances, judicial
review is available if there is a refusal to pay.
Senator PASTORE. Is there anyone in this room who is for or against

this particular bill? The Chair hears none.
We will recess until the call of the Chair.
I want to announce that the record will be kept open until Febru-

ary 15. Anyone desiring to make any comments on these last two
bills we discussed is asked to submit them in writing before the 15th.
[Whereupon, at 10:55 a.m., the hearing was adjourned, subject to

the call of the Chair.1





ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

STATEMENT OF BILL SIMS, PRESIDENT, WYCOM CORP.

I cannot believe that the Congress would authorize translators the right
to originate broadcasting of their own. I oppose this bill for several reasons.

First, translators are just that, and they should not be put in a situation
where they can compete with commercial broadcasting stations. Translators do
not need to ascertain the needs of the community. They are not required to pre-
sent a minimum of public affairs broadcasting. They may soon be able to operate
without a licensed operator on duty. Translators do not have to face the harrow-
ing cycle of license renewal that commercial broadcasters do. In short, S. 2847
would allow them to actually become broadcasters without the many obligations
that we, in the station business, have to adhere to.

Second, it may prove to be more profitable and less troublesome to operate
a group of translators than radio stations. I can foresee the time when a trans-
lator may use all of the frequencies it handles—multiple TV channels and radio
dial positions—to broadcast a single commercial announcement on all its chan-
nels. How could a radio station in a market with a translator hope to compete?
I would welcome competition if it were on equal ground. But, while broad-

casters have a number of obligations, translators would be granted all the
freedom with none of the responsibilities, hardly a competitive atmosphere.
I preside over three AM stations in Wyoming and one FM station. I believe

that this authority for translators would be an unfair granting of competitive
advantage with none of the responsibilities.
I find this especially disappointing in view of the fact that the bill contains

no specific limits on local origination, deferring instead to the FCC's intent
to place the limits on during rulemaking, instead of when the bill becomes law.
I am grateful to the committee for allowing me to present these views.

STATEMENT ON BEHALF OF THE ASSOCIATION OF MAXIMUM SERVICE TELECASTERS,
INC., BY LESTER W. LINDOW, EXECUTIVE DIRECTOR

The Association of Maximum Service Telecasters, Inc. ("MST") is an asso-
ciation of more than 160 television stations dedicated to the continuation and
expansion of high technical quality, wide-area television service. Translators
retransmit the signals of many television stations including many of MST's
members to areas in which direct reception is unsatisfactory due to distance
or intervening terrain barriers. MST recognizes the valuable contribution that
television translators make, strongly supports their further development and
wishes to assure that television translators continue to provide high quality
rebroadcast service to the many Americans who rely on them.
What the proposed amendment of § 318 seeks to do is to permit translators

to engage in a very limited amoun I origination without being attended by a
properly licensed operator. The immunications Act currently distinguishes

between regular broadcast stati s, which modulate the signal and require a
licensed operator, and translators, which do not ordinarily modulate the signal

and do not require a licensed operator. This distinction is important, because

unless modulation equipment is properly monitored by a qualified operator,
either in person or by remote control, service to the public will suffer.

Modulation takes place while a broadcast station engages in origination. For

very limited amounts of origination the unattended operation of a translator

does not present a serious problem. The Commission has acted under the present
law to permit a very limited amount of unattended origination by UHF trans-

lators. Such origination is limited to no more than twenty seconds per hour, and
is restricted to solicitation or acknowledgment of financial support for the
translator.

(47)
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The Commission permits such origination in the belief that "such a de minimis
authorization" is consistent with § 318. Television Broadcast Translator Station
Rules, 13 FCC 2d 305, 317 (1968). If the Commission acted properly in permitting

such limited origination on UHF translators—and no one has objected to its
action—then a similar authorization for VHF translators would be both proper
and equitable. In addition, use of translators for extraordinary originations of
emergency information is centainly de minimis and consistent with the spirit
.of § 318.

If the Congress believes that present section 318 does not permit such limited
originations by unattended translators, MST supports an amendment of Sec-
tion 318 to make it clear that the Commission has the power to permit very
limited originations by translators to take place without a licensed operator in
attendance.
Any origination in which translators might engage should not be permitted to

detract from their essential function, which is rebroadcasting. MST does not
understand it to be the purpose of the National Translator Association or the
Commission for translators to abandon their rebroadcasting function in order
to become low-power substandard stations. Rather, MST believes that the intent
of the proposed amendment is to permit only very limited origination by unat-
tended translators, of the sort that the Commission has permitted under present
law. If the Congress believes than an amendment to Section 318 is needed to
permit such origination, it should make clear that unattended operation is per-
mitted for very limited origination only and that no deviation from translators'
essential rebroadcasting function will be permitted.
Except for emergency originations, originations by translators should be with

the consent of their mother stations—whose relationship with translators has
always been and must continue to be close in order to effectively serve the public
and to fulfill obligations to networks and advertisers. Of course, any translator,
no matter what the extent and nature of its origination, must be licensed and
operated only when it causes no interference to the signals of regular television
stations, as the Commission's Rules (§ 74.703) require.
In conclusion, MST supports the use of unattended translators to engage in

very limited origination, whether accomplished under existing Section 318 as
is now the case for UHF translators or pursuant to an amendment to Section
318. If Congress believes that an amendment to Section 318 is necessary, it
should assure that translators' essential rebroadcasting function will not be
jeopardized.

STATEMENT OF GENERAL TELEPHONE & ELECTRONICS CORP.

General Telephone and Electronics Corporation (GTE), on behalf of its
domestic telephone operating and maufacturing subsidiaries, opposes enactment
of so much of S. 2343 as would (1) modify the existing forfeiture provisions of
the Act applicable to communications common carriers by increasing forfeiture
liabilities and (2) provide for an unreasonably high level of forfeitures for elec-
tronic equipment manufacturers. GTE supports section 3 of the bill relating to
mitigation of forfeitures. GTE takes no position on other provisions of the bill,
such as those relating to CATV, broadcasters, and Citizens Band. In any event,
however, the bill should make it clear that forfeiture liability will not attach
to merely inadvertent violations.

1. LIABILITY FOR VIOLATIONS SHOULD BE MORE CAREFULLY DEFINED

S. 2343, besides greatly increasing the forfeiture penalties, would broaden the
application of Section 503(a) (1) (B) to cover many inadvertent violations to
which punitive liability should not, in fairness, attach. At the same time, S. 2343
fails to identify with precision the circumstances under which penalties would
apply, particularly where there is a question of multiple violations.
The Commission has held under the present statute (where the relevant

language is identical to S. 2343) that where violations occurred repeatedly,
forfeitures should be applied even where willfulness has not been shown.' Be-
cause of the large number of Commission rules and regulations and because of
the technical nature of many rules and regulations, there is a great potential for

1 RCA 'Communications, Inc., 6 F.C.C. 26 515 (1967) ; see also an Juan Radio Corp.,
9 F.C.C. 26 163 (1967).
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inadvertent violations on the part of regulated entities. In addition, a 
more

precise definition of exactly what conduct constitutes a violation or mul
tiple

violations is essential for fair application of any new legislation and would help

avoid controversy like that which has surrounded the Commission's field en-

forcement operations of late.2
To accomplish this objective, GTE submits that proposed Section 503(b) (1) (A)

and (B) should be modified to provide that forfeitures will attach only when a

rule violation is willful or negligent or is repeated after written notice by the

Commission calling the violation to the entity's attention. The following specific

language is proposed (new matter is underscored).
(b) (1) Any person who—
(A) Willfully, negligently, or after written notice of specific violations, fails

to operate a radio station substantially as set forth in a license, permit, or other

instrument or authorization;
(B) Willfully, negligently, or after written notice by the Commission, of

specific violations, fails to observe any of the provisions, of this Act or of any

certificate, rule, regulation, or order of the Commission prescribed under au-

thority of this Act or under authority of any agreement, treaty, or convention

binding on the United States

shall forfeit to the United States a sum not to exceed. . . .
Moreover, GTE supports Section 3 of the bill, since it would permit the Com-

mission, sua sponte, to mitigate forfeitures and also would extend the mitiga-

tion provisions of the present Section 504 to common carrier forfeitures under

Title II of the Act. This change would provide for more equitable administra-

tion of the forfeiture provisions.

2. THE INCREASED LIABILITIES FOR FORFEITURES ARE EXCESSIVE

The Commission has submitted no justification for the proposed extraordinary

increases in forfeiture liabilities. For example, there has been no showing that

serious enforceemnt problems have arisen involving telephone companies or

electronic equipment manufacturers, or that the present enforcement machinery
is inadequate to deal with whatever problems may exist.
The proposed legislation would increase by a factor of forty the aggregate

forfeiture ceiling for common carriers and broadcast licensees—from $500 now

in Section 510 to $20,000 in proposed Section 503(b) (5) (A)—and would in-

crease the per-violation forfeiture by a factor of twenty—from $100 now in

Section 510 to $2,000 in proposed Section 503(b) (1). For all other persons, the
aggregate forfeiture liability would be $5,000—a sum ten times greater than
that provided for non-broadcast licensees under present Section 510(a )—and
the per-offense forfeiture would be $2,000—or a sum twenty times greater than
Section 510(a) now provides.
Absent a showing based on Commission experience that such high monetary

penalties are necessary to obtain compliance with Commission regulations, we
would urge that the present levels of liability be unchanged and that those new
entities which would be brought under the coverage of new Section 503(b) be
subject to the forfeiture amounts previously applied to non-broadcast radio
stations licensees.
However, if the amounts of forfeiture liability were nonetheless to be in-

creased, we would suggest a limit of no more than $5,000 for common carriers for
multiple offenses and a per-offense amount of no more than $500 under Title III.
For equipment manufacturers and others, we would suggest no more than a
doubling of the level of the penalties now required under Section 510 (a )—i.e,
$200 per offense with an aggregate limit of $1,000.

SUMMARY

In summary, GTE submits that S. 2343 should not be reported in its present
form. GTE would not oppose the bill's enactment if proposed Section 503 were
modified in accordance with above points.
Respectfully submitted,

2 See remarks of FCC General Counsel Ashton R. Hardy before FCBA, Feb. 14, 1975,
and address of Chairman Wiley before 25th Annual Broadcast Symposium of the IEEE
Group on Broadcasting, Sept. 25, 1975. The pertinent portions of these remarks are
appended hereto.
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ADDRESS BY THE HON. RICHARD E. WILEY, CHAIRMAN, FEDERAL COMMUNICATIONS
COMMISSION BEFORE THE 25TH ANNUAL BROADCAST SYMPOSIUM IEEE GROUP
ON BROADCASTING

As a final point, I would like to discuss with you some aspects of the Commis-
sion's enforcement policies. In satisfying our duties under the Communication
Act, we monitor you, inspect your facilities and investigate conduct or practices
which may raise questions concerning compliance with our rules and regulations.
No one enjoys having someone look over his shoulder to make certain he is toeing
the mark—and, particularly so, when that someone is the federal government.
Consequently, our enforcement activities, which constitute the bulk of the Com-
mission's day-to-day operational contact with licenses, will never win a popu-
larity contest. Nevertheless, consistent with our obligation to protect the public
interest, they are necessary.
Too stringent an enforcement policy, however, can be counter productive in

terms of insuring compliance with our rules. Many of the violations we encounter
are the product of inadvertence or misunderstanding of our rules. Sometimes they
are precipitated by engineering problems that we could help to solve. If our en-
forcement activities lack discretion, they can create a reluctance on the part of
licensees to come to the Commission for assistance—either to obtain explanation
or clarification of the rules or to solicit engineering advice on how to resolve a
technical problem.
Some licensees have complained that they have been subjected to punitive

measures because of an honest effort to get the FCC's assistance in complying
with our rules. I have been told of one recent incident, for example, where a
broadcaster called one of the Commission's field offices to gather information
concerning the appropriate time for conducting equipment performance tests.
In the course of his conversation with us, it became apparent that he had been
late in making the measurements, presumably because of his failure to under-
stand the Commission's rules. Two days later, the broadcaster received a re-
quest from the field office for the measurements which had not been made. This
request was then followed by a notice of violation and, ultimately, a forfeiture.
In another case, a licensee called to check on the authenticity of an operator
license posted at his station. Much to his regret, such diligence resulted in a
notice of violation because the license was fraudulent.
I do not believe that the Commission's conduct in these cases was exemplary.

These licensees were making sincere attempts to determine how to bring their
stations into compliance with the Commission's rules. Their candor and con-
scientiousness should not have been rewarded with notices of violation and for-
feitures. In my opinion, the Commission should assist the licensee in such
situations and not sanction him. I am not suggesting that the integrity of our
regulations should be compromised by too lenient an enforcement policy. To the
contrary, I think that you know that our "New Ethic" Commission will not shirk
from tough enforcement measures when we encounter a licensee who is either
unwilling or incapable of running a broadcast station in the public interest.
Instead, what I am suggesting is that a little discretion—a modicum of under-
standing of the licensee's good faith efforts to bring his operations into compliance
with the Commission's regulations—will strengthen rather than weaken the
effectiveness of the Commission's overall enforcement activities. A judicious and
wisely administered policy is almost always more effective than an unreasonable
and inflexible one. And, in the final analysis, we must always remember that the
name of the game is public service—and not how many violations we can find or
how many forfeitures we can impose.
In my judgment, the individual cases I have cited are far and away the excep-

tion and not the rule. More than ever before, I believe that our Field Operations
Bureau—under the capable leadership of Phyll Home and Jim McKinney and
staffed throughout the country by some of the most capable, devoted and over-
worked public servants it has been my privilege to know—is dedicated to a
policy of fair and enlightened enforcement. In turn, I hope that you will choose
the path of openness and cooperation with us as we both attempt to provide the
American people with the very best broadcast service possible.

ADDRESS OF ASHTON R. HARDY, FEDERAL COMMUNICATIONS BAR ASSOCIATION,
FEBRUARY 14, 1975

Let me begin by saying: it is a great honor and pleasure to be here this after-
noon. I've been General Counsel now for about ten months, and I've been waiting
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patiently for Howie Braun to invite me to address you. I must say, Howie, it's
about time! But I guess I can't be too offended. He waited a full year before
inviting my predecessor, Jack Pettit.
When I mentioned the delay to Howie, he said he was saving me for a special

occasion. In case any of your wives haven't been dropping subtle hints the past
few days, today is Valentine's Day. As I prepared this address, I was not sure
if Howie intended my speech to be a special treat for the Association, or whether
he expected it to commemorate the Valentine's Day Massacre.
But, whichever, I really am happy to be here. Compared to participating in

Dick Wiley's road shows, this is duck soup (or gumbo, as we might say back
home in Bayou country). I doubt that many of you have ever had the pleasure
of sitting before 500 to 1,000 citizens, each one mad at you for something or
other, and try to answer their mostly rhetorical questions. I kept wishing I were
back at Antoine's sipping a mint julip.
Obviously, essential to the fulfillment of our responsibilities are field investiga-

tions and often the only means of achieving this goal is by on-the-spot investiga-
tions. Yet, even licensees who have nothing to hide often greet our investigators
with slightly less relish than the bubonic plague. I think that this attitude stems
from a misunderstanding of why the field investigators are there, what they hope
to accomplish, and what they can and can't do. Some of your clients seem to feel
that the mere presence of the investigators means that the Commission is "out
to get them," and that the investigators will search every scrap of paper in the
office until some sort of violation is found in order to justify the expense of the
trip. This simply is not so, and the statistics will bear me out.
Jack Blume, as president of your association, recently wrote Chairman Wiley

to air some general complaints about field investigators' procedures. Bill Ray,
Wally Johnson, Paul Putney and I met with Jack and a committee of your asso-
ciation to discuss the complaints. We had what the diplomats call a "Frank ex-
change of views." Jack told us that one of his broadcast clients had called him
when a couple of the staff appeared at his station, and Jack hurried down to
the studio just as one of the employees Was being questioned. Jack listened at the
door for a moment and heard one of the investigators say, "Ye haf vays of mak-
ing you talk !" Unfortunately, Jack wouldn't give us the names of the people
involved. He said the licensee still has relatives in the old country.
But seriously, as I said, I am convinced that there is some misunderstanding

on the part of our licensees and the bar about the guidelines under which our
investigators operate. Our discussion last Monday reinforced that belief. So
perhaps this would be an appropriate time to clarify those guidelines a little.

First of all, the investigators are under strict instructions to explain the
purpose of their visit to the licensee when they first arrive. While there have
been complaints about the failure of the investigator to follow these guidelines
on occasion, we have never been able to identify a single instance, although we
have investigated each complaint which identifies the alleged incident. Invari-
ably, the investigators will be there in response to a sufficiently documented
complaint to warrant their presence. Even if the complaint is anonymous, if it is
sufficiently credible, we are under an obligation to check it out.

Secondly, the investigators will ask to see logs and files that pertain only
to that specific complaint. They are not on a fishing expedition. Naturally, if
they uncover another possible violation in the course of their inquiry, they will
pursue it. But, contrary to popular belief, they are not loathe to leave the sta-
tion empty-handed. If the complaint proves groundless, the file will be closed
and that will be the end of it.
In the course of the investigation, if any of the parties involved request an

attorney, the investigation will be suspended until the attorney arrives. Indeed,
if it becomes apparent that a criminal violation may be involved, the suspect
is advised of his right to an attorney, as well as all his other rights which
are even more extensive than under Supreme Court guidelines set forth in
Miranda.

It has been suggested that all witnesses should routinely be read their rights,
irrespective of whether there is an apparent probability of criminal sanctions.
I am aware of nothing in the Constitution or judicial precedent that mandates
this, and I suggest this might not be a good idea. To give such a warning might
scare the pants off an already nervous licensee. Since his cooperation is essen-
tial, we do not want to convey the impression that he is in more trouble than
the complaint implies.
While on this subject of attorneys, let me digress a moment. Even without

being read their rights, the first thing most licensees say when the investiga-
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tors walk through the door is "I want to see my lawyer." That may be a natural
reaction and we certainly have no objection to the lawyer's presence. But, this
brings up the proposition I previously mentioned regarding the bar's duty to
assist the Commission where possible. Although a lawyer's first duty is to his
client, I do not believe that his professional duty suggests that he should make
it as hard as possible for the investigator to accomplish his work. To obstruct
for no purpose serves neither client nor the profession. Surely there is a middle
course between obstruction and capitulation.
A similar problem arises where a licensee instructs his employees not to talk

to Commission investigators until they retain a lawyer, and that he will be
happy to provide his lawyer for representation. I would question whether the
licensee's lawyer can also represent the employee, especially where that em-
ployee may be the cause of the investigation. This is a tough and touchy ethi-
cal question, and I would not presume to preach about ethical responsibilities.
The liberal view of the Code of Ethics might say that such representation is
proper until it appears that an actual conflict of interest between licensee and
employee arises. The conservative view would be that such representation is
improper per se, because of the adherent possibility of a conflict of interest.
After careful consideration, I have concluded that I would find it very diffi-
cult to represent the employees of a broadcaster client while attempting to
protect my principal client's rights. Once an actual conflict became evident, I
would consider it my professional duty to withdraw from the representation
of both. Additionally, I could never be fully convinced that the employee's selec-
tion of me was not a result of coercion.
A much more difficult question is presented when the licensee retains a dif-

ferent counsel to represent his employee. The fee is being paid by a potentially
antagonistic party in the same proceeding. Can the attorney give full allegiance
to his client when his fee is paid by an adversary in the same proceeding? The
propriety of such a relationship depends on the individual attorney's answer
to that question. It would seem to me that an employee, represented by coun-
sel hired by his boss, might be somewhat intimidated and therefore somewhat
more reticent or circumspect in his response to the attorney's as well the in-
vestigator's questions. Therefore, unless I were fully convinced that the em-
ployee is perfectly comfortable with that arrangement, I would urge the employee
to find fully independent counsel.

Since I'm rambling all over the place anyway, let me digress still further by
giving you my views on the difference between a liberal and a conservative.
A conservative is a fellow who throws a rope 25 yards long to a man who is
drowning 50 yards away, and shouts encouragement for him to swim the other
half for the good of his character. A liberal throws a rope 50 yards long to
a man only 25 yards from shore, and after throwing it, lets go of the other
end and walks away to do another good deed.

If you're waiting for me to tie in those words of wit and wisdom to what
I've been talking about, you're in for a long wait. So let's get directly back to
the subject at hand.

I've already mentioned that it is standard procedure for our investigators
to inform your clients of the complaint being pursued, that they don't go on
fishing expeditions, and that they respect the parties' right to counsel. There's
just one more popular myth that I would like to dispel, and that deals with the
relationship between the amount of forfeiture and the degree of cooperation.
The story seems to be that if a licensee exercises his right to counsel or refuses
to turn over his files without a subpoena, any subsequent forfeiture will be
greater than if the licensee had meekly succumbed to the requests of the investi-
gators. I can categorically state that this is false. I have attended Commission
meetings where the amount of forfeiture to be levied has been discussed, and never
once has the licensee's demeanor been a consideration. The only exception to
this occurs where the licensee voluntarily divulges some rule violation prior
to a complaint or investigation. In that case, his initiative may be deemed a
mitigating factor. But, a licensee is never penalized for exercising his rights.
Let me close this discussion on the Commission's investigative procedures by

saying that I am firmly convinced that our investigators, on the whole, are
conscientious, dedicated professionals. I believe that the Commission is truly
fortunate to have Bill Ray as Chief of its Complaints and Compliance Division
of the Broadcast Bureau. We at the Commission lovingly refer to him as
"vinegar Bill", our super cop. In my experience with government, as a Naval
Officer, private practitioner and now entrenched bureaucrat. I have never met,
or heard of, a more dedicated, loyal honest and compassionate public servant.
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This is not to say that there never has been an instance of some Commission
investigator overstepping the bounds of proper decorum, but I can assure you
that Bill Ray would be more receptive to such complaints than anyone else in
the Commission. If you hear of any wrongdoing, please give Bill the specifics,
and I can assure you he will put a stop to it. Any notion that Bill, or anyone
else in the Broadcast Bureau, would be vindictive against the complainant simply
has no basis in fact.
Let me turn briefly to another facet of this "new Ethic" that we've been

talking about. When I practiced law in New Orleans, I tried a lot of complex
tort cases. If a case were exceptionally complex, it might take as long as two
years to conclude. You can imagine my amazement when I arrived in Washington
and discovered that some Commission adjudicatory cases have taken 10 years
or more to get from the designation order to a final decision. Being reasonably
bright, I concluded, as I am sure some of you have, that something is wrong
with our adjudicatory process. Of course, trying to get any two people to
agree on just what is wrong is another matter. But the point is, the present
system is intolerable. There's a lot of truth in the charge that being put into a
Commission hearing is tantamount to losing, since only the very wealthy can
survive.

Senator JOHN 0. PASTORE,
Chairman, Senate Commerce Committee, Subcommittee on Communications,

Senate Office Building, Washington, D.C.
DEAR SENATOR PASTORE : This letter is a supplement to my testimony before

you on January 21, 1976 regarding S. 2846.
You asked for my comments on S. 2343, the bill expanding the FCC's forfeiture

authority. Because I was advised neither that this bill was coming up for hearing
that morning, nor that my views were desired on the subject, I was unprepared
to testify at that time.
Upon studying the legislation, and listening to Chairman Wiley's testimony,

however, I wanted you to know of my support of the bill.
In fact, my only criticism is that it does not go far enough. The limit on multi-

ple offenses is now $10,000. The bill raises it to $20,000. In view of the fact that
the $10,000 limit was first imposed in 1960 and hasn't been raised since, an in-
crease to $20,000 scarcely keeps up with inflation.
Whether $10,000 or $20,000, however, what differences can such an amount

make to a corporate official whose company is earning millions of dollars a year—
especially when he won't have to pay one dime of it himself?
When I was serving on the Commission there was substantial support (al-

though I cannot be certain of my recollection that it was a majority) for raising
the limit to $100,000. In fact, the only argument for holding down the Com-
mission's forfeiture authority is that large forfeitures give the Commissioners
an easy way out when confronted with an inevitable license revocation case:
they can merely assess a heavy forfeiture, send a nasty letter—and renew the
license. Presumably this is not the reason the current FCC does not want the
$100,000 limit. Thus, it is a mystery why, in these times of growing corporate
size, broadcaster profits, and rising costs the figure has suddenly been cut to
$20,000.
I would urge the Committee to substitute $100,000 for $20,000 in the bill—or,

at the very least, to ask the FCC to justify why such a substitution should not
be made.
A note of clarification about Chairman Wiley's reference to my teaching at

Georgetown University Law School should also be made. Certainly he intended

no misrepresentation, and my own recollection of the facts may not be perfect.

But the suggestion seemed to me to flow from what he said that the issue in-
volved was whether a Commissioner could receive money, as an employee, from

a licensee (because Georgetown University held a broadcast license for WGTB—

FM ).
Of this I have no doubt. There was never an issue of my receiving money from

Georgetown. The receipt of money for any purpose from anyone—whether a

licensee or not—was precluded. All my writing, lecturing, TV and radio appear-

ances, and teaching were done for free for that reason.
The issue, as near as I can recall it, was a full-efforts clause notion. Because

I was (1) not receiving compensation, (2) teaching outside of regular wo
rking

hours, (3) producing a seminar work product directly relevant to the wo
rk of

WASHINGTON, D.C., January 23, 1976.
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the FCC (see seminar product "Broadcasting in America," 42 FCC 2d 1 (1973) ),and (4) doing work not unlike the occasional lecturing (for free) to studentgroups which is accepted behavior for Commissioners, it was ruled that I mightbe permitted to do this volunteer teaching.
It may be a small point, but I didn't want to leave any confusion on the record.Chairman Wiley's example was, at best, a far cry from the issue at hand, namely,the expansion of the allowable investment for profit by FCC employees is regu-lated licensees.
Finally, I am enclosing copies of the record inserts to which I referred duringmy testimony: (1) the Washington Star story, (2) the access report on Com-missioner Wells, (3) the access report on the conglomerate inquiry and on Com-missioner Quello's conflict, and (4) the Cap Cities letter to Commissioner Quelloregarding what appears to be his continuing substantial financial interest in thecompany while sitting on the Commission, (5) Chairman Wiley's daily logs.Thank you again for the invitation to appear. I was, of course, heartened atyour response to the inappropriateness of loosening the FCC's conflict of in-terest standards at this time without a prior inquiry into their enforcement andneeds for strengthening.

Respectfully,

Hon. JOHN 0. PASTORE,
U.S. Senate,
Washington, D.C.
Dear Senator PASTORE : I wish to correct for the record the inaccurate state-ments and questionable inferences made by Mr. Nicholas Johnson in his testi-mony before your Committee on January 21, 1976.First, Mr. Johnson implied that I had improperly participated in an FCC voteto withhold conglomerate study data from public scrutiny. Secondly, he statedthat I was receiving benefit compensation while on the Commission from myformer employer, Capital Cities Communications. The implications and state-ments are incorrect.
On page 10 of the transcript, Mr. Johnson implied that my participiation inthe vote to withhold certain documents from a Freedom of Information requestwas somehow unethical since information regarding Capital Cities was includedin those documents. I want to state for the record that I was unaware that anydata from Capital Cities appeared in the conglomerate study. The study wasinitiated in 1969, five years before I joined the Commission. I had never seen it.I had a relatively minor role in the 1968 transaction appearing in the study andthe transaction complied with FCC rules and regulations. Then, too, my vote,like all other Commissioners, was based solely on maintaining good faith ofthose who provided us confidential information. I was informed the Commissionhad given assurances that the material requested would be treated in a confi-dential manner. I joined in the unanimous vote to withhold documents in thesincere belief that the Commission was ethically committed to confidentiality.In fact, I had initially advocated prompt release of documents for public scrutinyand so stated in the Commission meeting. I changed my mind when the "breachof faith" question was called to my attention. I had nothing to gain or lose bymy decision and I believe I acted responsibly and ethically.
Also, Mr. Johnson is misinformed or misinterpreting the record regarding hisallegations on page 10—that I continue to benefit from a financial arrangementwith Capital Cities.
I do not receive compensation in any form from Capital Cities or any otherlicensee of the Commission. I stated in the 1974 confirmation hearing record thatI would promptly sell all communications-related stocks upon confirmation andI did. I also terminated both my retirement arrangement and my Capital Citiesprofit sharing fund by taking a lump sum payment. The only remaining fund isa static pension fund established by the Goodwill Stations, Inc., which is notaffected by the profitability or operations of Capital Cities. The Goodwill Sta-tions ceased operations in 1964 when they were acquired by Capital Cities. Re-tention of this fund was cleared prior to my confirmation with the GeneralCounsel of the FCC, a legal counsel for the Justice Department and the legalcounsel for the Communications Subcommittee. Checks from this static pension

NICHOLAS JOHNSON.

FEDERAL COMMUNICATIONS COMMISSION,
Washington, D.C., January 28,1976.



fund are received annually from the trustee, National Bank of Detroit, not from
Capital Cities.

Retention of a list of non-communications related stocks was also approved
at time of confirmation. I wish to state for the record that should a company
in which I hold stock suddenly or surprisingly become a party to any Commis-
sion deliberation, I will abstain from voting and promptly sell the stock.
I regret that Mr. Johnson has again cluttered the record with inaccurate in-

formation and innuendo under the guise of protecting public interest. I believe
public interest would be better served by a more responsible, reasoned approach.
In the interest of fairness and accuracy, I would appreciate having this letter

included in the hearing record of January 21, 1976.
Sincerely,

JAMES H, QUELLO.

WASHINGTON, D.C., February 12, 1976.
Senator JOHN 0. PASTORE,
Senate Commerce Committee, Subcommittee on Communications, Washing-

ton, D.C.
DEAR SENATOR PASTORE: Thank you for asking for my comments regarding

Commissioner James H. Quello's letter to you of January 28, 1976.
It is a revealing letter, I believe, which essentially endorses both of the points

which I raise.
Although Commissioner Quello asserts that he was not familiar with the con-

tents of the Commission item on which he voted, he clearly confirms that (1)
he was an employee of Capital Cities before coming on the Commission, (2) that
information filed by Capital Cities was covered by the Commission item, (3)
that he did indeed, fail to abstain from voting on the item, and (4) that he voted
to withhold the information filed by Capital Cities from public scrutiny. That
was really all I had alleged and he has confirmed it.
Commissioner Quello has also essentially confirmed the facts with regard to

his receipt of financial benefits from Capital Cities while serving on the Com-
mission. Since he acknowledges that the Goodwill Stations were acquired by
Capital Cities in 1964, presumably he does not wish to stand on the distinction
of which broadcaster is providing income to him. Frankly, I still do not see a
meaningful distinction between periodic payments of cash from a broadcaster to

a Commissioner in lieu of a contractual commitment to make periodic payments.

Commissioner Quello is now enjoying the economic fruits of a contract between

him and a former broadcasting employer to pay him cash during the time he was

serving on the Commission. That contract was not breached or terminated, it

was fulfilled.
It is not my intention to "clutter the record with inaccurate information and

innuendo" as Commissioner Quello has charged. Nor, for that matter, is it my

intention necessarily to criticise Commissioner Quello. My point is simply that

there are inherent conflicts of interest whenever the President of the United

States nominates and the United States Senate approves the appointment of

persons to high government office who come out of the industries they are going

to be called upon to regulate. The problem is not that they are evil persons.

They may or may not be. The problem is that they are placed in untenable posi-

tions, a fact which has only been dramatized and highlighted by Commissioner

Quello's letter of January 28th.
Sincerely,

NICHOLAS JOHNSON.

COMMUNITY ANTENNA TELEVISION ASSOCIATION,
Washington, D.C., Janu,ory 29, 1976.

Hon. Senator JOHN PASTORE,
Chairman, Subcommittee on Communications of the Senate Committee on Com-

merce, Room 5202, Dirksen Senate Office Building, Washington, D.C.

DEAR MR. CHAIRMAN : The Community Antenna Television Association (CATA)

represents the interests of approximately 800 CATV systems serving hundreds of

thousands of television viewers thoughout the United States. Most of the CATV

systems represented by CATA are independently owned and relatively small in

size, averaging approximately one thousand subscribers each. In his testimony,

the Chairman of the Federal Communications Commission, Richard E. Wiley,
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stated that "the great majority (of cable systems) wish to . . . abide by (the
Commission's) Rules." With all due respect, Chairman Wiley's statement is
totally erroneous. In fact, CATA's membership disapproves of almost all of the
regulations of the Federal Communications Commission that are steeped in
economic protection of the broadcast television industry. The Subcommittee on
Communications in the House of Representatives has just issued a staff report
attesting to the nature of FCC regulation and calling for a drastic overhaul in
the Commission's authority to regulate CATV. Proposals announced therein call
for virtually unlimited signal carriage except in rare instances where it can be
demonstrated, in evidentiary hearing, that CATV's activity would specifically be
detrimental in a particular case.

Additionally, there are many in the CATV industry who now openly question
whether the Federal Communications Commission has the authority to impose
many of •the Rules it recently has. Congress never gave the Commission the
sweeping authority it now asserts; no basic regulatory scheme has ever been
delineated by Congress for the cable television industry. While we do not neces-
sarily agree with all that is in the House staff Report, we believe that, at least,
it is a correct first step: the process of national assessment of the CATV
phenomenon.

It is particularly disturbing that the Commission, with its limited authority
over CATV, an authority which both the legislative branch and the executive
branch are openly questioning, is asking Congress to give the agency carte blanche
to impose forfeitures for CATV policies which are either beyond the Commission's
jurisdiction or not in the public interest, or both. CATA opposes such a quantum
jump in the Commission's assumed authority. Before the Congress gives authority
to the Commission to fine cable operators for noncompliance with its Rules, Con-
gress should establish clearly which Rules the Commission may or may not adopt.
It is only logical if the Congress intends to investigate legislative possibilities
for cable, that it do so prior to giving the Commission forfeiture powers over
rules that may be invalid.

It should be noted that the forfeiture power requested by the Commission could
result in a death sentence to many small cable operators. The CATV business
has been so precarious in reecnt years, largely because of the Rules of the Federal
Communications Commission, that a $20,000.00 fine could, in CATA's estimation,
bankrupt one third of the existing cable systems in the United States with a net
result of loss of service to millions of CATV viewers.

It is ironic that of the six examples for which fines could be levied, two are
purely protectionistic measures for broadcasters (nonduplication and signal car-
riage rules) ; and two others are FCC housekeeping rules ( (1) the certificate of
compliance—which one Commissioner has already reportedly argued is unneces-
sary and which the staff Committee Report of the House Subcommittee an Com-
munications also argues is necessary; and (2) the myriad of FCC reporting
forms).

With the FCC's policies on cable television being questioned in the legislative
branch and with Congress already looking into the paper work blizzard being
imposed by the Federal Government, we suggest the completion of those inves-
tigations by Congress before the Commission is given forfeiture powers over
matters that are squarely within the purview of these Congressional
investigations.
The Commission presently has cease and desist authority and can order hear-

ings on alleged violations. If those remedies are cumbersome, we submit that it
is in the public interest to keep in check the Commission's zeal to adopt and
enforce even more onerous rules on the cable television industry. What the
Commission is really demanding is blind compliance with its Rule and Regula-
tions and theories, many of which have not yet been reviewed by the Congress
or tested in the court. We urge your Committee to consider first things first;
review what the Commission is doing with respect to cable and approve or dis-
approve of their actions through legislation, specifically directed to the point.
Adoption of the forfeiture powers now is to give the Commission back door
Jurisdiction over matters which have seriously hurt a struggling cable television
industry and curtail CATV's ability to provide television and other services to
the American public.

Respectfully submitted,
RICHARD L. BROWN, General Counsel.



WASHINGTON, D.C., February 10, 1976.

Hon. JOHN 0. PASTORE,
Chairman, Subcommittee on Communications, U.S. Senate,

Washington, D.C.
DEAR SENATOR PASTORE : We represent the mobile radio interests of the 

Amer-

ican Trucking Associations, Inc., the American Automobile Association an
d the

Central Station Electrical Protection Association before the Federal 
Communi-

cations Commission. We also represent a great number of individual l
icensees in

the Safety and Special Radio Services.
As you know, the motor carrier industry employs mobile radio in dispatch

ing

and controlling the movement of pick-up and delivery and over-the-road truc
k

fleets; the automobile clubs employ mobile radio in the provision of their emer-

gency road services to the public; and the central station industry in providing

safety servces to protected premises. Other users of radio communications in the

Safety and Special Radio Services employ mobile radio facilities licensed by the

FCC to control the disposition of personnel and facilities in their various busi-

nesses and activities.
These associations of users are concerned with the proposed changes in the

FCC's forfeiture authority now contained in § 510 of the Communications Act

because the bill before your Subcommittee would:
1. Increase 20-fold (from $100.00 to $2,000.00) the amount of the forfeiture

the FCC would be authorized to impose on Safety and Special Radio Services

licensees;
2. Extend the statute of limitations on the issuance of notices of apparent

liability to a forfeiture from three months to one year;
3. Authorize the FCC to impose forfeitures for any violation rather than the

12 specified violations now contained in § 510;
4. Eliminate the right of the person against whom notice of apparent liability

has been issued to request a personal interview at the field office of the Commis-

sion nearest to the person's residence.
Based on my testimony on the original "small fines" bills which resulted in

enactment of § 510 of the Act in 1962, I believe that the limitations contained in

Item 3 and the right described in Item 4 were considered by your Subcommittee

as necessary to insuring favorable recommendation for the bill then before you.

I am not sure but that the comparatively small size of the fine authorized in

the 1962 legislation and the three-month limitation on the issuance of a notice of

apparent liability were not also deemed by your Subcommittee as indispensable

to favorable legislation recommendation. In other words, the entire thrust of

the "small fines" legislation your Subcommittee approved only after several years

of hearings is now to be radically altered against the hundreds of thousands of

public safety, industrial and commercial licensees using mobile radio controls

to increase the safety and efficiency of their operations.
The American Trucking Associations, Inc. has requested us to convey to you

its interest in the pending bill. The American Automobile Association, on behalf

of its nation-wide associated clubs and divisions using radio, and the Central

Station Electrical Protection Association have authorized us to oppose this bill.

If any further action is to be taken on S. 2343, we would appreciate an oppor-

tunity to testify and to submit written comments on this proposed legislation

which we believe would have a very adverse effect on literally hundreds of

thousands of businessmen, large and small.
Very truly yours,

JEREMIAH COURTNEY.

OFFICE OF TELECOMMUNICATIONS POLICY,
Washington, D.C., February 13, 1976.

Hon. WARREN G. MAGNUSON,
U.S. Senate, Washington, D.C.

DEAR SENATOR MAGNUSON : This is in response to your request of January 15,
1976, for the views of the Office of Telecommunications Policy on S. 2343; a bill

to amend sections 503 and 504, and to repeal section 510 of the Communications

Act of 1934, as amended (47 U.S.C, §§ 503, 504, 510) .
The purpose of this bill is to simplify the forfeiture provisions of the Com-

munications Act of 1934, as amended, and to expand the scope of these pro-
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visions to include persons, such as community antenna television systems, sub-
ject to the Act but not presently subject to forfeitures. In addition, the limita-
tion periods for issuance of a notice of apparent liability of the Commission
would be extended, and the maximum amount of forfeiture that could be im-
posed for single or multiple offenses would be increased.
We have reviewed this legislation and have no objection to its enactment. The

OMB advises that it has no objection to the submission of these comments.
Sincerely,

JOHN EGER, Acting Director.

NATIONAL CABLE TELEVISION ASSOCIATION,
TVash,ington, D.C., February 18, 1976.

Hon. JOHN 0. PASTORE,
Chairman, Subcommittee on Communications,
U.S. Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: I am filing this statement in my capacity as Presidentof the National Cable Television Association (NCTA herein). NCTA is the major

trade association representing the cable television industry. Our membership
includes both multiple system operators and independent CATV operators, as
well as manufacturers and other suppliers of cable television equipment and
services. NCTA's 1,320 member systems currently serve over six million
subscribers, which is about 60% of the nation's 10.5 million cable television
households.
NCTA is vitally interested in matters affecting the CATV industry and its

subscribers and we, therefore, thank you for the opportunity to submit this
statement for the record so as to assist you in your deliberations.
The principal effect of S. 2343 would be to place the cable television industrywithin the FCC's forfeiture powers. Chairman Richard Wiley of the Federal

Communications Commission testified before this subcommittee on January 21,
1976, as to the need for forfeiture authority over cable television. NCTA doesnot quarrel with Chairman Wiley's characterization of the need for such au-thority. Forfeiture is a legitimate weapon in the arsenal of a regulatory agencywhich seeks to fairly enforce its rules. NCTA does, however, question the timing
of this legislation.
The FCC has been regulating cable television to some degree since the early

1960's. This regulation has become increasingly comprehensive and complicated.The cable television industry has objected to the bulk of it. There has been much
litigation and controversy. This situation continues today without much abate-ment. All of this regulation has been accomplished without aid of legislative
guidance. The Communications Act of 1934 does not directly deal with cable
television. Within the last year the national debate over the appropriate role
of cable television in the national communications scheme has been joined. Many
parties have been heard from in many ways. For example, the President's Office
of Telecommunications Policy has been drafting legislation. The Antitrust Di-
vision of the Department of Justice has contributed ideas of its own on the sub-
ject. The President's Domestic Council has targeted the FCC's cable regulation
as a prime area for deregulatory attention and the FCC itself is engaged in a
large scale reexamination of its own regulations over cable television. And last,
but not least, Congress has begun to take a keen interest in addressing this
issue. Most recently, a report prepared by the staff of the Subcommittee on
Communications of the House Interstate and Foreign Commerce Committee has
addressed itself comprehensively to the regulation of cable television and sug-
gested the need for legislation. Hearings have been promised in the House and
it has been stated that this subcommittee will address itself to the issue as well.
Because of this fundamental questioning of the very foundations of the FCC's

regulatory framework, it would seem premature to provide that agency with
forfeiture authority over cable television. In other words, the issue is whether
the agency should presently be given an enforcement tool for rules which are
being seriously drawn into question, not only in their specifics but more im-
portantly in their basic policy underpinnings. It would seem more reasonable to
us to include forfeiture authority over cable television in the larger legislative
package which NCTA hopes that Congress will formulate.
Should the view expressed above not prevail, however, NCTA has several

questions and suggestions regarding S. 2343 as drafted. We feel that certain im-
provements and clarifications would have to be made before this legislation
would be deemed satisfactory.
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1. Subsection (b) (1) utilized the word "substantially" to describe the con-
duct of a radio station permittee in defining actionable conduct. This qualifying
word is not found as it applies to cable operators and others involved in cable
television. It would seem that the criterion of "substantial operation" should
be applicable to cable systems as well.

2. The terminology used in Subsection (b) (1) is "willfully or repeatedly."
Our quarrel is with the use of the conjunction "or." In cable television, under
the present FCC rules, it is quite possible to violate a rule "repeatedly" without
any element of willfulness being present. We do not believe that this is the
intent of the legislation. Inadvertent violations have not normally been subject
to Commission forfeiture actions. The element of intent is normally present.
Therefore, we would suggest that the word "or" be changed to "and."
3. Subsection (b) (2) addresses itself to the contents of the required "Notice

of Apparent Liability." NOTA suggests that one further element be added to this
list, namely, the source of the Commission's ascertainment of the suspected viola-
tion. This is requested in order that the cable operator or other person charged
with a violation will be apprised of how the Commission came to the conclusion
that such a Notice should b3 issued. This is not unlike the requirement that
witness lists be provided in civil and criminal trial proceedings. In fact, the
FCC itself has such a provision in its discovery rules for hearing proceedings.
It would add another element to the due process which the legislation seeks to
ensure.

4. Subsection (b) (2) permits the FCC to set a "reasonable period" for the
recipient of a Notice of Apparent Liability to respond. NCTA submits that a
specific 60-day minimum should be inserted in the bill. This is the amount of
time which the government is permitted in civil suits. This is because informa-
tion must be sought and people located all over the country have to put things
together in order to prepare a defense. The same is true for cable television op-
erators. The subject CATV system may be located far from Washington, the
FCC issues its Notice from Washington and the cable system's counsel may well
be located here as well. Sufficient time must be provided for an adequate
response.

5. Subsection (b) (3) adds a laudable step to the due process required before
a forfeiture may be imposed. Thus it gives the person who is not licensed by the
FCC two additional steps before he receives a Notice of Apparent Liability. How-
ever, lines 24 and 25 in the first provision are vague in their applicability. Under

the terms of this legislation the certified cable operator is not the only person
involved in cable television operation who is subject to forfeiture. Channel lessees,
government access channel users, and citizens using cable access services are
some of the others who could be subject to forfeiture. It would seem that these
are the types of people who should enjoy the extra steps provided in subsection

(b) (3) since they are not FCC permittees. Lines 24 and 25 can be read to ex-
clude these persons from the operation of subsection (b) (3). This point should
be clarified.
6. The second proviso to subsection (b) (3) states that a person suspected of

"the same conduct" will get no further notices but will be subject to continued
forfeiture liability. The words "same conduct" are too broad and vague. What
is being addressed here is a situation where a person is continuing to do the same
thing which has subjected him to the first Notice of Apparent Liability. For

example, a broadcaster. who continues to keep his logs improperly or a cable

operator who has still not conducted the required performance tests. This is

perhaps as it should be. However, take the example of a channel lessee who is

adjudged to have presented obscene material, is subject to a Notice of Apparent

Liability, and then displays a different program which is also suspected of being
obscene. This person is attempting to make good faith judgments on a very

difficult area of the law. This could be interpreted as being "same conduct" but it
clearly should be the subject of a new Notice of Apparent Liability. NCTA does
not believe this and other such examples are the types of actions which this

proviso is attempting to address. The language should be accordingly tightened.
r. Subsection (b) (4) is a statute of limitations provision. This brings up the

question of grandfathering for cable television. In addition to the legal ques-
tion of imposing forfeitures for conduct prior to the enactment of forfeiture
legislation, an equitable case exists for making this legislation prospective in

nature since cable television has never been subject to this kind of penalty.
8. Subsection (b) (5) (A) (iii) is vague with respect to whether the legislation

intends to reach others besides the actual cable television operator. In other

words, do the persons which subsection (b) (3) attempts to treat kindly become
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subject to the maximum $20,000 forfeiture or is the intent to include them in
the section allowing only a $5,000 forfeiture maximum. NCTA hopes that the
latter is the case.
In conclusion, NCTA continues to express its reservation about the timeliness

of this legislation in view of the upcoming Congressional examination of the
FCC's regulation of cable television and the necessity for comprehensive legisla-
tion. In any event, as can be seen from the points made above, S. 2343 needs
several revisions before it can be reported out of this subcommittee. May we
again thank this subcommittee for the opportunity to submit this statement for
the record.

Sincerely,
ROBERT L. SCHMIDT,

President.

NATIONAL CABLE TELEVISION ASSOCIATION,
Washington, D.C., February 13, 1976.

Hon. JOHN 0. PASTORE,
Chairman, Subcommittee on Communications,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: The National Cable Television Association, Inc., is a

national trade association representing the cable television (or CATV) indus-
try. Our membership consists of small, independently operated CATV systems
as well as larger multiple system operator corporations. NCTA has approximately
1350 CATV systems in membership. These systems serve over 6,000,000 sub-
scribers, about 60% of the nation's 10,000,000 CATV households.
NCTA's interest in S. 2847 has been stated informally in recent years to

sponsors of similar legislation and we thank you for the opportunity to re-state
our concerns, and to comment on statements made before this subcommittee by
FCC Chairman Wiley and Leon Knauer, Esq., Counsel to the National Translator
Association.
In the beginning days of television broadcasting, it was quickly apparent that

homes in many areas remote from TV transmitters were not able to receive
satisfactory signals—if any at all. Two solutions were soon introduced which
proved to be highly competitive in some areas—translators and CATV systems.
Although the low cost of translator operation pre-empted introduction of CATV

in some areas and the success of CATV mooted interest in translators in other
places, we do not propose to rehash the old economic arguments.
Our concern is a totally appropriate one for the Congress and the FCC to hear

and consider in the interest of that part of the public which relies on one or the
other—or both—services for reception of broadcast signals.
At the outset, let us make clear that both CATV and translators are technically

capable of providing satisfactory service to viewers. There are, however, compli-
cating factors that may occur when the two co-exist in an area. The area may
be much larger than the community served.
The complications arise both from the technical and human failures.
First, the home television receiver is a primary source of problems. Manu-

facturers did not and still do not build a TV set capable of rejecting a strong
local signal even if no antenna is connected to the set. As a result, the assign-
ment of VHF translators to a community served by CATV results in unuseable
channels on the CATV system.

Historically the FCC has ignored the presence of CATV when allocating trans-
lator frequencies. As an example, Cumberland, Maryland, a city of approximately
30,000 population is located in a mountainous region where no television stations
are receivable. One of the largest of the early CATV systems was built to serve
Cumberland. A five-channel system was, at that time, state-of-the-art. It delivered
signals to subscribers on channels 2 through 6.
As the system was becoming established, the FCC received applications for

translators to serve Cumberland. Over protests from the CATV system, the FCC
granted authority for translators to operate in the center of the CATV system
on channels, 2, 4 and 6. The result was chaotic for people who preferred the
consistent service of the CATV system to the uneven performance of the trans-
lators. The translators' signals carried different stations than those delivered by
the CATV system, and the inability of the TV sets to reject the translator
signals resulted in two different pictures and two different sound channels com-
ing in simultaneously.
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Appeals to the FCC for relief were unsuccessful. Efforts to minimize the
problem cost the CATV system over $60,000. They used shielded coaxial cable
to replace the internal antenna lead in each set and even built metal boxes to
protect the sets from the unwanted signals. Interference was still visible.
Another problem arises from an FCC attitude that seems to be based on the

assumption that TV station signals do not reach beyond what is known as the
Grade B contour. In fact, most CATV systems receive at least one signal from
greater distance. In the early days of CATV, distant signals were the ones
CATV systems delivered, leaving off local signals that could easily be received
on small antennas. As channel capacity increased, local signals were added.
When the FCC assumes incorrectly that a broadcast signal does not extend

beyond Grade B, and grants VHF translators authority to transmit on the same
or an adjacent channel, it becomes impossible to receive a good picture from the
station in areas where reception has been satisfactory. This causes problems
not only for CATV systems but also for television broadcasters and for master
antenna installations in apartment buildings and hotels.

Additional problems result from the fact that translators are unattended.
Typically they are remotely located on hilltops. Usually the only time they are
inspected is when failure occurs. Extreme temperature shifts, condensation and
winds all conspire to cause deteriorating performance. Even shifts of frequency
sometimes occur. These factors significantly affect the viewing of those people
who rely on translators for TV reception.
The interference potential of existing unattended translators is well recognized

—even if not documented to the satisfaction of the FCC. At present only UHF
translators are authorized to originate 30-seconds per hour by use of automated
equipment. Additional functions by VHF-TV and FM radio translators have no
track record at this time.
We know that a considerable investment in origination and interface equip-

ment will be required but have no experience on which to base predictions of
reliability or additional interference potential. Bear in mind that the legislation
proposed contemplates that the newly authorized services may be performed
without an operator in attendance. At the very least, experimentation in these
new areas should be required.
In response to questions by Mr. Pastore, both Mr. Wiley and Mr. Knauer

minimized the problems that exist.
There is ample reason for Mr. Wiley's belief. CATV operators have tried for

years to gain recognition at the FCC of the interference problem. They have
been discouraged repeatedly by statements from the FCC to the effect that
CATV has no right to protection from a licensed broadcasting facility. This
hostile attitude has continued even after CATV was brought under FCC regula-
tory jurisdiction.
Mr. Knauer's submission for the record of "all the complaints" presented to

the FCC contains repeated examples of statements by the FCC that could only
discourage any further expenditure of time and money seeking relief, e.g.:
"In any event, a translator is not required to protect a CATV system against

interference to subscribers' reception."
"A 12 channel capacity CATV must make adjustments to accommodate trans-

lator operations."
"The CATV system is not entitled to protection for its own off-the-air pickup

in the absence of any indication that the translator site was deliberately located
to cause interference to the CATV system."

"Grant of a VHF translator station will not be denied on the grounds of
interference to reception by CATV subscribers. The CATV has remedies available
to it. It may, for example, relocate its headend or use microwave relay stations
to import signals."
The attached letter from Wally Briscoe of NCTA (attachments A & B) to

Congressman Richard Shoup, following introduction of H.R. 14914 in 1972 con-
tains the results of an admittedly hurried survey conducted in an effort to
demonstrate to Mr. Shoup that problems did, in fact, exist. Mr. Shoup sent the
letter and survey to the FCC for comments, prompting the attached response
signed by then Chairman, Mr. Burch, containing statements similar to those
referred to above. (attachment C)
This compilation of evidence that a problem exists did not prompt the FCC

to investigate. They could have used their field inspectors to gather data suffi-
cient to confirm that a problem did exist. Instead the Burch letter rejected the
information on the basis of no engineering data having been presented.
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Subjective the comments may be, but they are comments of cable engineerswho live with an interference problem ignored and rejected by the only agencycharged with responsibility to prevent radio interference.
NCTA, in this statement, does not oppose the concept of S. 2847. Our argumentis not a competitive one. Rather, we are concerned that this bill is the onlyapparent vehicle for directing the FCC to recognize and deal with the problemsof translator interference with CATV system operation.
There is one obvious solution. Conversion of translator operation to UHFfrequencies would take them off the frequencies used by CATV to distributesignals to subscribers sets. More attention to choice of channels could eveneliminate the co-channel and other off-air reception problems. But our proposedfurther amendment of Section 318 is not that specific. We will be satisfiedinitially with a Congressional directive to the FCC to recognize the problems andtake steps to mitigate them.
We ask that clause (4) of the first proviso of Section 318 of the Communica-tions Act of 1934 (47 U.S.C. 318) be amended by inserting following "Providedfurther, that the Commission": shall take remedial action to eliminate andhereafter prevent electronic interference by re-broadcasting facilities with otherauthorized communications facilities, and.
Other language accomplishing this would be acceptable.
We are now beginning a re-survey of those responding to our 1972 survey andothers. The results will be made available to the committee as soon as possible.The problem that underlies this whole discussion is one of national significance.It should be resolved at a policy level—not in an adversary proceeding. Simplystated, the United States is running out of frequencies needed for all mannerof communications.
Two possible solutions are apparent. One is allocation of more frequencies to

the United States—a prospect less likely to offer a long range solution as othersin the world increase their demands. The other is more efficient utilization of
existing frequencies.
About half of all U.S. frequencies are allocated for television broadcasting.

Where there is inferior reception combined with a population too small to support
television stations, low power transmitters known as translators are permitted
to operate on allocated TV channels.

Typically, translators authorized for this purpose are oriented to serve small
communities. More sparsely settled rural areas are the last to be considered, and
there are vast thinly populated areas with less than adequate service, if any at
all. Conceivably translator orientation could be shifted from "downtown" in
those communities with other reception options and re-positioned to serve rural
areas. Although this would result in higher cost to people now relying on transla -
tors, but there simply is not enough frequency space available to do the wholo
job with translators.
The frequency space allocated to a single translator, intended for service to

a small community, is the same 6MH. required by a broadcast television station
serving a major city. 6MH. is almost six times more space than the AM radio
service occupies. It could accommodate thousands of voice and data channels.

Proliferation of translators, absent a clear national policy regarding thel -
allocation; can result in practical pre-emption in perpetuity of those frequencies
or sacrifice of a very substantial investment by translator operators when those
frequencies are pre-empted for priority use.

It is therefore important to take a careful look now at this service and its
implications for future telecommunications operations in the United States.
While consideration of this seemingly innocuous price of legislation may appear

an odd forum in which to raise these questions, it must be done somewhere. And
since one effect of this bill might be to increase the number of translator applica-
tions, it is not inappropriate. We urge those responsible for national policy in
telecommunications to take note.

Sincerely, ROBERT L. SCHMIDT.

Attachments.
NATIONAL CABLE TELEVISION ASSOCIATION,

Hon. RICHARD G. SHOUP, September 15, 1972.
House of Representatives, Longworth Office Building,
Washington, D.C.
DEAR CONGRESSMAN SHOUP : As I promised, we have surveyed our industry

to determine whether and to what extent the problems we described still exist.
The nature of the survey and the time we have been able to devote to it limited
us in the amount of detail we can provide.
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Nevertheless, over 100 CATV systems with translators in or near their com-

munities responded. 57% of them reported problems caused by translators.
To understand our concern you must know first that signals delivered on

CATV systems are delivered on Channels 2 through 13. To attempt to use other
frequencies requires currently an additional expense of roughly $50 per home
plus significant additional expense in system equipment, possibly involving
complete reconstruction.
Most of the problems reported are the result of translators operating on the

same frequencies used for cable distribution.
To summarize the types of problems:
1. Strong translator signal is picked up by subscriber television receiver com-

ponents (not the antenna). Whether the program broadcast by the translator is
the same as that carried by the CATV system makes no difference. The picture is
affected on the subscriber's receiver.

2. Strong translator signal interferes with abiltiy of CATV antenna to receive
signals from a television broadcast station when the translator and the station
operate on the same or adjacent channels. Again, it makes no difference if the
programs are identical. Interference is still produced.

3. Unacceptable quality from translators where CATV systems much carry
them.

4. Similar problems with FM radio translators.
5. General inefficiency of translators and lack of maintenance.
In the enclosed compilation of our responses, we have used some of the lan-

guage of the responders in order to convey a sense of the feelings of frustration
created by the problems. In addition, we have classified numerically to correspond
to 1-5 above.
Aside from the conflicting interests involved in operation of translators, CATV

systems and television and FM radio broadcasting stations, the victims of the
above problems are the public. Their investment in television receivers is prob-
ably greater than the aggregate investment of the parties to this dispute, and it
is their ability to receive good pictures that is being unnecessarily affected.
The least expensive modification to correct the entire problem involves the

translator. In some cases a change of frequency could be accomplished by substi-
tution of a new crystal. Even if total replacement were required, the expense
would probably not exceed $10,000. It doesn't take many homes with an average
investment of $300.00 to put the problem in a new light. We have been trying
for years to make this point with the FCC.
To my knowledge there have been only two formal proceedings involving trans-

lator/CATV problems—one at the FCC, one in the courts. As a result, this may
well be the first effort to document the scope of the problem.

Historically, the FCC has ignored it—even, as in Cumberland, Maryland, grant-
ing VHF translators permission to operate in the center of an existing system

(see enclosure from Cumberland).
Now, let's assume passage of your bill and subsequent rulemaking by the FCC

to authorize substitution of commercials by translators. In order to develop this

capability, and expenditure at least equal to the original cost of the translator

would be required and a whole new set of maintenance nightmares would ensue

for the translators. Helical-scan video tape recorders are notorious for their

eurrent unreliability. Since many, if not most, translators are located in the hills,

it is not clear how the local originations inserted by translators can be con-

veniently or economically handled.
It is particularly noteworthy that only 18% of those responding indicated good

performance by translators. Admittedly, these are subjective observations and

probably not without some bias, but it does not bode well for results to be ex-

pected from expanded operations requiring more sophistication.
What we have sought to demonstrate is not our total opposition to translators,

but our very real and justifiable concern about equitable treatment for CATV

vis-a-vis other regulated communications media. It is apparent from our limited

survey that of those indicating no problems from translators, almost all are

referring to UHF translators. That supports our contention that assignment to

UHF would not only preserve translator service where it is needed, but would

relieve the CATV and broadcast industries of intolerable problems.
For that reason, we would urge modification of your bill and FOC procedures

to deal adequately with the interference problems.
'Sincerely,

Enclosures.

WALLY BRISCOE.
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FEDERAL COMMUNICATIONS COMMISSION,

Washington, D.C., Ma 2,1973.
Hon. RICHARD G. SHOUP,
House of Representatives,
Washington, D.C.
DEAR Mn. SHOUP : This refers to your communication of April 6, 1973, in con-

nection with a letter which you received from Mr. Wally Briscoe of the National
Cable Television Association, Inc., concerning interference by television trans-
lator stations to cable television systems.
As you are aware, the bill which you introduced in the House of Representa-

tives to amend section 318 of the Communications Act of 1934, as amended, would
not affect the frequencies on which translator stations operate and there is,
therefore, no connection between the bill and any problems which may exist
with respect to interference between translators and cable television systems.
It is not possible to provide helpful comments on the alleged interference prob-

lems between translators and cable television systems because the NCTA "trans-
lator study" is subjective and provides no engineering basis for the conclusions
which have been reached. For example, it is not possible to ascertain the basis
for the evaluation of translator performance; e.g., "fair", "poor", "good", etc.
Obviously, individual judgments will differ and I would expect that the transla-
tor licensees would differ substantially from NCTA's evaluations. It is general
Commission policy that where a specific complaint is made by a cable television
system, supported by an adequate engineering showing that interference is being
caused, the Commission will first look to the translator applicant or operator
for necessary adjustments. If a persuasive showing is made that no adjustments
can be made in the translator operations or that such adjustments as can be made
would not remedy the problem, the Commission will then look to the cable televi-
sion system for adjustments in the system. The Commission has made it clear
that it expects flexibility and cooperation from both parties.
The question of whether all translators should be required to operate on UHF

frequencies is one which has been given serious consideration by the Commission.
The problem is principally economic. UHF translators are far more expensive
to purchase and to operate than VHF translators and translator licensees are,
for the most part, nonprofit community-supported organizations which are de-
pendent upon voluntary public financial support for their existence. There is
also a serious question as to whether UHF frequencies could be found for the
more than 2,000 translators now operating on VHF frequencies.
To the best of my knowledge, few of the instances of alleged interference by

translators to cable television systems listed in the study have been brought
to the Commission's attention. Where valid complaints of interference have been
submitted, appropriate action has been initiated by the Commission's staff.
The Commission is convinced that both systems provide a valuable public serv-

ice and that they can and must co-exist. The expectation that cable television
systems must be prepared to make necessary adjustments in their systems to
accommodate translators is based on the fat that, almost invariably, transla-
tors are the result of a popular demand for television service. Cable television
systems frequently cannot reach all of the people who can be served by
translators.
From time to time, where translator-cable conflicts have been brought to

the Commission, it often develops that the cable television system is poorly
constructed, inadequately insulated, or not properly maintained. The fact that
many communities enjoy both cable television and translator service indicates
that where there is the will and the effort, the systems can supplement one
another and together, contribute to the public welfare. The Commission will
continue to expect cooperation from its translator licensees and will make every
effort to require such adjustments as may be necessary to enable the two types of
systems to co-exist harmoniously.

If I can provide further information to you in this matter, please let me know.
In accordance with your request, your enclosure is returned herewith for your
files.

Sincerely,
DEAN BURCFI,

Chairman.
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NATIONAL ASSOCIATION OF BROADCASTERS,
Washington, D.C., March 4, 1976.

Hon. JOHN 0. PASTORE,
Chwirman, Subcommittee on Communications, Senate Commerce Committee, New

Senate Office Building, Washington, D.C.

Dear Mr. Chairman: We appreciate the opportunity to comment on S. 2847 to

amend Section 318 of the Communications Act.
Among other provisions, the bill would permit unattended operation of FM

translators and appears to authorize the FCC to institute rulemaking procedures

to permit FM translators to originate commercial messages.
At the outset, we wish to emphasize our strong support for translator stations.

They provide low-density population areas with diverse broadcast service at very
low cost. We believe, as a matter of public policy, that the Federal Government
should continue to support the development of translators as a means of serving
areas deprived of adequate broadcast service.
To this end, we support the proposal to permit unattended operation of FM

translator stations. However, we are deeply concerned about the adverse effect
upon existing local radio broadcast service that would result from the loss of
advertising revenues, should FM translators be authorized to originate commer-
cial messages. To permit FM translators to insert local commercials in the attrac-
tive programming of distant stations, many of which are originating in large
markets, would seriously injure the financial health of small local stations who
can ill-afford to lose any revenue. The ultimate result would be impairment of
the local station's ability to serve the public interest.
We wish to reemphasize that, in principle, we believe translators serve an

important and useful function and therefore should be supported.
Thank you for the opportunity to provide our comments on this legislative

proposal.
Sincerely,

VINCENT T. WASILEWSKI, President.

FEDERAL COMMUNICATIONS COMMISSION,
Washington, D.C., March 29, 1976.

HOD. JOHN 0. PASTORE,
Chairman, Subcommittee on Communications, Committee on Commerce, U.S.

Senate, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the Com-

mission's comments on the statement submitted by the National Cable Television
Association on S. 2343.
S. 2343 was introduced at the request of the Commission. It is the most

important item in the Commission's legislative recommendations to the 94th
Congress. Essentially, this bill would amend the Communications Act of 1934
to unify and strengthen the Commission's forfeiture authority.

Section 503 of the Communications Act now provides for forfeitures in the
broadcast services, while section 510 provides separately for forfeitures appli-
cable to non-broadcast radio stations. S. 2343 would repeal section 510 and place
all classes of forfeitures under section 503. Additionally, section 503 would
be enlarged in scope to cover persons subject to the Communications Act but
not now under the forfeiture provisions—such as cable television systems, users
of Part 15 or Part 18 devices, persons operating without a valid station or
operator's license, and some communications equipment manufacturers.
We appreciate NCTA's agreement with the Commission that "[F]orfeiture

is a legitimate weapon in the arsenal of a regulatory agency which seeks to
fairly enforce its rules." However, we must strongly disagree with NCTA's
position that such forfeiture authority is "premature" in light of the possibility
of Congressional action on comprehensive cable legislation.
Cable legislation has' been pending before the Congress since 1960 and we

have no firm idea as to when such legislation may ever receive Congressional
approval. Moreover, it is our belief that any legislation which may pass Con-
gress will include some federal role in the regulation of the cable industry.
Furthermore, the Supreme Court has clearly upheld federal jurisdiction over
cable, and the fact that questions may be raised about the scope of that
jurisdiction in no way validates violation of Commission rules today. We
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therefore believe that any delay in providing forfeiture authority to the Com-
mission is unwarranted.
We should emphasize that, as is the case with broadcast licensees, only a

small number of cable systems will ever present occasions for the imposition of
forfeitures. The great majority wish to, and do, abide by our rules. However, we
believe that forfeiture authority is absolutely necessary to our regulatory
efforts to deter violations of our rules by this small number of systems. With-
out this authority, the Commission is limited to the cumbersome and time-
consuming procedures of cease and desist proceedings and, if a cable television
operator chooses to disregard a cease and desist order, enforcement must be
through civil contempt proceedings by the Department of Justice. Such a pro-
cedure has not been an effective deterrent to violation of the Commission's rules.

While we disagree with this general position taken by NCTA, they have pro-
vided the Subcommittee with a number of suggested changes to improve S. 2343.
Some of these suggestions are helpful and constructive and, we believe, an item-
by-item analysis of NSTA's substantive comments on S. 2343 will be of value
to the Subcommittee.

1. Subsection (b) (1) of S. 2343 concerns both violations of authorizations
( (b) (1) (A) ) and violations of rules ( (b) (1) (B) ). The standard for violation
of authorizations under both the present and proposed statutes is "fails . . .
substantially". There is presently no "substantially" element where violation
of a rule is concerned. NCTA has noted that the only cable reference (the word
"certificate") in Subsection (b) (1) is in the rule violation subpart. They have
asked why the "substantially" test should not apply, since violation of an
authorization (the cable certificate) is involved.

Since the certificate of compliance contains only perfunctory language about
the obligations of a certificate holder, enforcement action would usually be
directed against violation of a specific cable rule, not the general terms of a
certificate. However, we agree that violation of an authorization, regardless of
whether it is in the broadcast or cable services, should be dealt with under the
same standard. Therefore, we suggest that, to avoid confusion, the word "certif-
icate" should be deleted from subsection (b) (1) (B), and subsection (b) (1) (A)
should be amended to read as follows:

(A) willfully or repeatedly fails to comply substantially with the terms
and requirements set forth in a license, permit, certificate, or other instru-
ment or authorization issued by the Commission.

The effect of such change in language will be to make clear that, as an au-
thorization, a certificate violation is subject to a "substantially" test, just like
a broadcast license violation, but a rule violation, whether by a cable operator
or a broadcaster, is not subject to such a test.
2. NCTA questions use of the standard of "willfully or repeatedly" in sub-

section (b) (1) and suggests that this standard should be changed to "willfully
and repeatedly". The suggested purpose of this change is the deletion of pos-
sible forfeiture liability for repeated though non-willful violations.

"Willfully or repeatedly" is part of the present statutory language. The
change suggested would therefore lessen the Commission's existing forfeiture
authority. Furthermore, even though the stated purpose of the proposed change
is the elimination of possible forfeiture liability for repeated though non-willful
violations, that would not be its only effect. Rather, adoption of the language
suggested by NCTA would deny, forfeiture authority for single though willful
violations. We must strongly oppose such a change.
NCTA has also stated that "Inadvertent violations have not normally been

subject to Commission forfeiture actions" and that the proposed change in lan-
guage should be made on this basis. This statement is inaccurate. In administer-
ing the present statute as to broadcast licensees and permittees, the Commission's
present practice is to impose forfeitures for willful violations, with but few
exceptions, only where the officers, directors or management-level employees had
knowledge of the facts constituting the violation. Since the typical forfeiture
proceeding does not involve a hearing, there is usually little evidence as to who
had knowledge of the facts, other than the lower-level employee making log
entries. Thus, most broadcast forfeiture orders rest on a finding of repeated
violations. It is believed that this is appropriate. For example, if a standard
(AM) broadcast station operates overpower, the listening public receives de-

graded service and/or the other stations receive interference because of the
offending station's ignorance, carelessness or lack of adequate supervision. The
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forfeiture proceeding is an effective tool to discourage such ignorance, careless-
ness or lack of supervision. As the Commission stated in one of its earliest for-
feiture proceedings:

Forfeitures were authorized to obtain greater compliance by licensees with
the terms of their licenses and the Commission's rules, and to deter non-
compliance. If serious, repeated violations are excused without sanction, the
sanction of forfeiture will not be the effective tool it was intended to be.
Rather than being deterred, licensees would be encouraged to continue vio-
lating rules and to depend upon excuses and promises to avoid liability. We
intend to use the forfeiture proceeding, as we believe it was intended to be
used, to impel broadcast licensees to become familiar with the terms of
their licenses and the applicable rules, and to adopt procedures, including
periodic review of operations, which will insure that stations will be op-
erated in substantial compliance with their licenses and the Commission's
rules. (Crowell-Collier Broadcasting Corp. 44 FCC 2444, 2449-50 (1961) ).

The Commission urges, therefore, that the phrase "willfully or repeatedly"
be retained.

3. NCTA has suggested that the proposed statute be amended to require that
the source of the information as to the suspected violation be included in the
notice of apparent liability.

Although the identity of a complainant is often known or made available to a
Commission regulatee, the Commission strongly urges that such disclosure not
be required, as suggested by NCTA. The Commission does not have the staff or
resources to closely monitor day-to-day operation of all of the activities it regu-
lates. Consequently, it relies heavily on information from the public or compet-
ing enterprises to uncover possible violations of the Communications Act, or
applicable Commission policies and rules. Many complainants, rightly or
wrongly, fear that if their identity is disclosed, they will be retaliated against.
It should be noted in this regard that the Freedom of Information Act recognizes
this concern by classifying documents from confidential sources as not routinely
available for public inspection. See 5 U.S.C. 552(b) (7). Furthermore, we believe
that due process is adequately met by providing date, facts, nature of act or
omission, and specific rules or authorization involved. Analogies to discovery
rules for hearing proceedings and witness lists in civil and criminal trials are
inapposite, since it is clear that the proposed legislation does not envision a
forfeiture proceeding as requiring that high level of due process (e.g., there is no
provision for any oral presentations or cross-examination of witnesses). Of
course, the Commission might elect, on a case-by-case basis, to provide more
information (waiving an FOI exemption for good cause shown), but the Com-
mission should not be obligated to do so.

4. NCTA has requested that the minimum time to respond to a notice of appar-
ent liability be specified in the statue as 60 days. The present and proposed
statute specify a "reasonable period" for response as prescribed by Commission
rule or regulation.
The Commission is opposed to any change in this language, since it provides

the flexibility that is needed to insure sufficient, but not excessive, time for an
adequate response. A statutory 60-day period would serve only to delay unneces-
sarily the processing of forfeitures.
The Subcommittee might wish to note that the present time for broadcast

forfeiture proceedings is set at 30 days. (47 C.F.R. 1.621). The Commission and
its staff routinely grant extensions of this period if needed by a station to pre-
pare a full response. It is not believed that the present system presents any hard-
ships or that cable operators will require more time than others to respond to
Notices of Apparent Liability.

5. Subsection (b) (3) essentially provides a special procedural protection for
those persons who may likely be unaware of Commission regulations. For such
persons no forfeiture could attach unless prior to the issuance of a Notice of
Apparent Liability the Commission has sent a notice of the violation and has
provided an opportunity for a personal interview and the person has thereafter
engaged in the prohibited conduct. This procedural protection would not be avail-
able to any person engaged in an activity that requires the holding of a "license,
permit, certificate, or other authorization from the Commission, or is providing
any service by wire subject to the Commission's jurisdiction". NCTA has criti-
cized this last phrase "or is providing any service by wire subject to the Com-
mission's jurisdiction" as vague and open to a construction which would exclude
channel lessees or access channel users from the procedural protection provided
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by the subsection. That was not our intent. We are therefore amenable to clarifi-
cation of this point either by inclusion of a statement to this effect in the Sub-
committee's report or by deletion of the phrase "or is providing any service by
wire subject to the Commissions' jurisdiction' from subsection (b) (3).

6. NCTA has also criticized the second proviso of subsection (b) (3) which
states that a person who is subject to the special procedural protection and has
received a "notice of violation" will not receive another "notice of violation" if he
thereafter engages in the "same conduct" for which the first notice was issued.
Specifically, NCTA has suggested that the words "same conduct" are too broad
and vague. As evidence of this they pose a hypothetical situation where "a chan-
nel lessee is adjudged to have presented obscene material, is subject to a Notice
of Apparent Liability [sic—Notice of violation], and then displays a different
program which is also suspected of being obscene". NCTA suggests that such a
person should not be subject to a new Notice of Apparent Liability.
We believe that NCTA has misconstrued the purpose of the special procedural

protection in subsection (b) (3). The special procedural protective device of an
initial "notice of violation" is meant only to inform those persons who may likely
be unaware of Commission regulations that those regulations exist and that their
conduct is apparently in violation of them. Clearly, the Commission agrees with
NCTA that obscenity is a particularly difficult area of law. However, once a
cable lessee has been notified of Commission rules on this subject, he would be
in a position no different from that of any broadcaster or cable operator. This is,
we believe, appropriate, and we would oppose any change in the language of the
second proviso of subsection (b) (3).

7. NCTA has suggested that subsection (b) (4), the statute of limitations
provision, raises a legal question as to the imposition of a forfeiture for conduct
prior to the enactment of forfeiture legislation, and that an equitable argument
can be made that the legislation should be prospective in nature since cable tele-
vision has never been subject to forfeiture.
We think this position is unfounded. Further, we are not aware of any case

law which raises a legal question as to this issue. When the original forfeiture
statute was enacted in 1960, there was no "grandfathering" for conduct occur-
ring prior to enactment of the legislation, and we do not believe that the result
should differ in this instance. This legislation does not declare certain conduct
to be illegal for the first time and no new rules are being imposed for which a
penalty is being prescribed for prior conduct. The only point at issue is the pen-
alty for illegal acts, which, we should add, have been illegal for many years.

8. NCTA's final criticism of S. 2343 is that subsection (b) (5) (A) (iii) is vague
with respect to whether the legislation intends to reach others in addition to the
actual cable operator.

Subsection (b) (5) (A) provides for a maximum forfeiture of $20,000 for multi-
ple violations by a common carrier, broadcast license or permittee or "(iii) a
person engaged in distribution to the public of broadcast signals by wire or en-
gaged in distributing to the public other program services by wire if such activity
is the subject of Commission regulation" and (b) (5) (B) provides a $5,000 maxi-
mum penalty for all other persons. The language in subpart (iii) was not meant
to apply the $20,000 limit to persons such as channel lessees, or public access
users. Therefore, we would have no objection to inclusion of appropriate state-
ments to this effect in the Subcommittee's report. Also, if it is the Subcommittee's
wish, we would have no objection to the deletion of subpart (iii) if it is replaced
with a new subpart (iii) with such language as "(iii) a cable television operator"
or "(iii) a person engaged in cable television operations subject to the Commis-
sion's jurisdiction".

Additionally, I would like to point out that the Administrative Law Section
of the American Bar Association has suggested that subsection (b) (4) (A),
which extends the current statute of limitations for broadcast licensees to one
year or the current license term, whichever is longer, may be unfair to those
licensees whose terms may be extended beyond the regular three-year period be-
cause of pending adjudicatory proceedings.

It was never our intent to allow forfeiture liability to be imposed indefinitely
in situations where a licensee's term is extended. Therefore, we would recommend
that subsection (b) (4) (A) be amended to read
(4) No forfeiture liability under paragraph (1) of this subsection (b) shall

attach for any violation—(A) by any person holding a broadcast station li-
cense under title III of this Act if the violation occurred (i) more than one year
prior to the date of the issuance of the notice of apparent liability or (ii) prior to
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the date of the issuance of the notice of apparent liability or (ii) prior to the
date beginning the current license term, whichever is earlier, but in no event
more than three years prior to the date of the issuance of the notice of apparent
liability.

Finally, let me close with the brief reiteration that this legisaltion is, in our
opinion, vitally important to the Commission's regulatory efforts and, let me em-
phasize our hope that it will receive the Subcommittee's attention as soon as is
possible.

Sincerely yours,
RICHARD E. WILEY,

Chairman.

FEDERAL COMMUNICATIONS COMMISSION,
Washington, D.C., March 29, 1976.

Hon. JOHN 0. PASTORE,
Chairman, Subcommittee on Communications, Committee on Commerce, U.S.

Senate, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the Commission's

comments on the statement submitted by the National Cable Television Asso-
ciation on S. 2847.

S. 2847 would amend § 318 of the Communications Act to enable the Com-
mission to authorize translator broadcast stations to originate limited amounts
of local programming and also to authorize FM radio translator stations to
operate without a licensed operator as is now permitted for television trans-
lator stations. I must emphasize immediately that this is all that S. 2847 would
do.

Section 318 of the Communications Act limits translator stations to the
rebroadcast of signals of their primary stations. They are not allowed to make
any significant alteration of the characteristics of the incoming signals and,
while the Commission has interpreted § 318 to allow 30 seconds of commercial
advertising per hour by television UHF translators, no program origination is
allowed. Because of these restrictions, such stations are not self-supporting.
Rather, they must rely on public generosity for their support. Furthermore, in
many instances, these restrictions deprive those people dependent on translator
service of their only possible source of local programming, such as emergency
weather alerts and information on local political events. S. 2847 would solve
these problems by giving the Commission authority to allow a limited amount
of program origination on such stations.

S. 2847 would not set a specific limitation on the amount of local origination
that would be permitted. Rather, it would be the responsibility of the Com-
mission to set an appropriate limitation. We contemplate that such a limitation
could best be determined in a rulemaking proceeding where the comments of
all interested parties could be analyzed and evaluated. I should emphasize, as
I did in testifying before your Subcommittee, that the Commission in deciding
on an appropriate limitation would still be bound by the requirement of § 318
that such originations be limited to the extent necessary to ensure that tran-
lators stations retain their primary characteristic as rebroadcast stations.
NCTA has stated that they do not oppose the concept of S. 2847 and that

their "argument" is not a competitive one. Rather, they are "concerned that
this bill is the only apparent vehicle for directing the FCC to recognize and
deal with the problems of translator interference with CATV system operation."
To accomplish this purpose, NCTA has proposed an amendment to S. 2847 which
would require that the Commission "take remedial action to eliminate and here-
after prevent electronic interference by rebroadcasting facilities with other
authorized communications facilities."
We agree with NCTA that this is "an odd forum in which to raise these

questions." S. 2847's basic purpose is, to authorize the Commission to look at
the possibility of allowing a limited amount of program origination by trans-
lators. As we have stated before, we cannot perceive how this proposal would
have any effect on the matter of electronic interference since it would have not
effect the frequencies on which translators operate. Furthermore, we disagree
with NCTA's belief that this legislation would lead to a significant increase
in the number of translators. In any event, if the bill is enacted, cable opera tors
would have ample opportunity to present their views at the rulemaking proceed-
ing the Commission would institute before adopting any rules to effectuate
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the statute. I might add that such a proceeding is, in our belief, a far more
appropriate forum for these views.
However, since a number of misimpressions may have been raised by NCTA's

statement, we believe it would be of value to the Subcommittee if we "set the
record straight." For example, NCTA has pointed to a situation in Cumberland,
Maryland, as evidence that the "FCC has ignored the presence of CATV when
allocating translator frequencies." That is not the case. The Cumberland, Mary-
land situation to which NCTA refers is, we believe, the Tri-State Television
Translators, Inc. case, which involved seven applications for new VHF transla-
tors filed by Tri-State Television Translators, Inc. in 1964. These applications
were opposed by Potomac Valley TV Co., operator of a cable television system in
Cumberland. On October 6, 1965, the Commission designated the applications for
hearing, specifying a number of issues including one as to the effect of grants
on the cable system. (Tri-State Television Translators, Inc., 2 FCC 2d 1041)
The cable television system was made a party respondent but, prior to the com-
mencement of the hearing, withdrew from the proceeding. Five of the seven ap-
plications were subsequently granted by the Hearing Examiner. Subsequently,
Mountain Television, Inc., successor in interest to Potomac Valley, in an ap-
plication for a new UHF television station to serve Cumberland (opposed by
Tri-State), filed a petition requesting an order to show cause against Tri-State
to require it to show why its translator authorizations should not be modified to
UHF frequencies. The Commission refused to issue the order because it had
recently afforded the UHF-TV applicant a full opportunity to support its argu-
ments in the evidentiary hearing.
Mountain Television made another effort in July, 1966, when it filed another

request for a show cause order against Tri-State. The Commission issued a show
cause order to Tri-State. (Tri-State Translators, Inc., 9 FCC 2d 764). However,
after a full hearing, but before the Hearing Examiner issued his decision, Tri-
State, in November, 1968, voluntarily discontinued operation of its VHF trans-
lators and dismantled them, forfeiting the authorizations.
NCTA has also suggested that cable opeartors have tried for years to gain

recognition at the FCC of the interference problems caused by translators. As
evidence of these problems, NCTA notes a survey it conducted in 1972.
We believe that the letter from Chairman Dean Burch to Congressman Richard

G. Shoup of May 2, 1973, a copy of which is attached to NCTA's statement, ade-
quately explains why that survey was of little use to the Commission. Its sub-
jective nature and lack of engineering data did not give the Commission a basis
to evaluate translator performance. Furthermore, we have made a detailed search
of our files in an effort to confirm the contention of NCTA that translators are a
continuing source of interference to CATV systems. That search has revealed only
18 complaints concerning co-channel or adjacent channel interference on CATV
systems in fiscal year 1975 and most of those complaints concerned interference
caused not by translators but rather by nearby broadcast stations which were
apparently "overloading" the cable customer's television receiver. While it is
possible that, if true, the "hostile attitude" of the FCC might deter some from
engaging in costly or protracted litigation seeking relief, it is patently unbeliev-
able that this supposed attitude would deter the simple mailing of complaints
to the FCC. In any event, I must reiterate that cable operators will be given
ample opportunity to present and document their views at any rulemaking pro-
ceeding which_might follow enactment of this legislation.

Finally, the Commission is opposed to the amendment of S. 2847 suggested
by NCTA. That opposition is based on our belief that the purpose of the amend-
ment is not appropriate since there is no connection between this bill and any
of the problems which may exist with respect to interference between translators
and cable television systems. More specifically, our opposition is also based on two
flaws inherent in the amendment itself. First, to the extent that the proposed
amendment would legislatively require that the FCC "weigh the gains and
losses" to the public of off-the-air and cable television service, it is superfluous
since such a determination is already made by the Commission when it processes
any application for translator service. Second, it is not appropriate, in our belief,
for cable television service to be legislatively placed in a preeminent position
to translator service. We are convinced that both systems provide a valuable
public service and that they can and must co-exist. The Commission has made
it clear in the past that we expect flexibility and cooperation from both parties.
We will continue to expect this flexibility and cooperation because we are firmly
committed to the belief which Chairman Burch pointed out in 1973 that "where
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there is the will and the effort, the systems can supplement one another and
together, contribute to the public welfare."

Sincerely yours,
RICHARD E. WILEY,

Chairman.

WILKINSON, CRAGUN & BARKER,
Washington, D.C., April 2, 1976.

Hon. JOHN 0. PASTORE,
Subcommittee on Communications,
Senate Commerce Committee, Washington, D.C.
DEAR SENATOR PASTORE : This is to amplify the position of National Translator

Association on that portion of S-2847 which would permit television and FM
translator stations to originate programming. This amplification is attributable
to our understanding that some segments of the broadcast and cable industries
are opposed to origination by translators.
The Association supports S-2847 because its enactment will empower the

Federal Communications Commission to authorize translators to originate for
the purposes of (i) soliciting and acknowledging financial assistance, (ii) broad-
casting emergency messages when other means are not available and (iii)
any other purposes the Commission determines are in the public interest.
It is not the intention of the Association, through this proposed legislation,

to elevate translators to a position of parity with radio and television stations.
Rather, the Association is determined to continue to cooperate and work closely
with the broadcast industry.
Moreover, Chairman Wiley, in his testimony before the Committee, emphasized

that enactment of S-2847 would empower the Commission "to allow a limited
amount of program origination on [translator] stations" and "such origination
[would] be limited to the extent necessary to ensure that translator stations
retain their primary characteristic as rebroadcast stations." (emphasis sup-
plied).
We submit that passage of S-2847 would permit the Commission to achieve

these limited goals. Certainly, the Commission and not the Congress should be
charged with the responsibility of adopting rules so as to assure that this legis-
lation is properly implemented.

Please let me know if we can be of any additional assistance.
Sincerely,

LEON T. KNAUER.
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