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THE 25TH AMENDMENT

TUESDAY, FEBRUARY 25, 1975

U.S. SENATE,
SUBCOMMITTEE ON CONSTITunONAL

AMENDMENTS OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.0 .

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
318, Russell Senate Office Building, Senator Birch Bayh (chairman
of the subcommittee) presiding.
Present: Senators Bayh (presiding) and Fong.
Also present: J. William Heckman Jr., chief counsel and Marilyn R.

Berning, assistant clerk.
Senator BAYH. We will convene our hearing.
This morning, we are beginning a series of hearings designed to

review and analyze the implementation, for the first time, of section 2
of the 25th amendment to the Constitution and to examine the way
it has operated as well as to examine several proposals that have been
made for its modification and improvement.
I have a few words as an opening statement here, but I know our

lead witness, the distinguished Senator from Rhode Island, is carry-
ing many burdens and is anxious to get on about this business. If my
distinguished colleague from Hawaii feels compelled to proceed now,
he certainly may, and I might suggest we permit the Senator from
Rhode Island to proceed.
Senator FONG. Yes. I know the Senator from Rhode Island is very

busy. I had breakfast with him and he had to run away very early. So
I think we can proceed, Mr. Chairman, without our statements at the
present time.

[s. J. RES. 26, 94th Cong., first sess.]
JOINT RESOLUTION —Proposing modification of the twenty-fifth amendment of the

Constitution of the United States.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each House concurring therein),
That the following article is proposed as an amendment to the Constitution of
the United States, which shall be valid to all intents and purposes as part of
the Constitution if ratified by the legislatures of three-fourths of several States
within seven years after the date of final passage of this joint resolution:

"ARTICLE—

"SECTION 1. If an individual takes the office of Vice President under section 2
of the twenty-fifth article of amendment and subsequently becomes President
under section 1 of that article at a time when more than twelve months remain
in the term of the President, then—
"(a) there shall be a special election for the offices of President and Vice

President,

(1)
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"(b) section 2 of the twenty-fifth article of amendment shall not apply to the
vacancy in the office of the Vice President caused by such individual becoming
President,
"(c) such individual shall serve as President only until a President elected

in such special election takes the oath of office of President,
"(d) the Speaker of the House of Representatives, shall in addition to his

duties as Speaker, act as Vice President, and perform the duties of that office,
with one exception that the President pro tempore of the Senate shall serve as
President of the Senate with voting privileges, until a Vice President elected
in such special election takes the oath of office, and
"(e) in the event the Senate shall be equally divided, the Secretary of State

may cast a vote to break the tie.
"SEC. 2. The provisions of this Constitution relating to the appointment of

electors for President and Vice President shall apply in the case of special
elections required by section 1(a). The Congress shall by law prescribe the date
for such elections and such other matters relating to such elections as may be
necessary to effectuate the purpose of this article.
"SEC. 3. The individuals elected as President and Vice President in a special

election required by section 1(a) shall become President and Vice President
upon taking their respective oaths of office. Nothing contained in this article
shall affect the terms of the President and Vice President as prescribed by
section 1 [ Section 1] of the twentieth article of amendment".

STATEMENT OF JOHN 0. PASTORE, SENATOR FROM RHODE ISLAND;

ACCOMPANIED BY, MARTIN DONOVAN, LEGISLATIVE ASSISTANT

Senator PASTORE. I want to thank the chairman and also the mem-
bers of this committee for the opportunity to present my views on the
25th amendment, its operations, and in particular my own proposal to
perfect its provisions.
Now, I want to say at the very outset that what I am proposing to do

has nothing to do with, nor casts any reflection on, the present incum-
bents of the Office of the President and Vice President. As a matter
of fact, realizing the procedure for the adoption of a proposal to amend
the Constitution, takes years and years, the present incumbents would
not even be affected by my proposal. At this juncture I would also like
to say that what this committee set out to do in proposing the 25th
amendment did meet the need of the moment. Certain events triggered
the first operation of the 25th amendment. At that time we had the
resignation of a Vice President. There was a vacancy in that office.
And realizing, of course, that the Vice President is only a breath away
from the Presidency and there might be a vacancy in the Presidency,
as did occur, we had to have a line of succession that would make some
sense, and you provided that succession.
But the fundamental question that has bothered me for the longest

time is that our forefathers in adopting our Constitution specifically
provided that the people through electors would elect the President
and that a President, in order to be an effective President, must be
mandated by the people of the country.
The turn of events has been such that the first Vice President ap-

pointed under the 25th amendment did in fact become the President
of the United States by virtue of that amendment and under the 25th
amendment he in turn had to appoint a new Vice President, which of
course he did. He appointed Nelson Rockefeller who was confirmed
both by the House and by the Senate.
The purpose of my proposal is to allow the voice of the people to be

expressed through an election should the situation ever arise where
an appointed Vice President succeeds to the Presidency. It may never
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recur, but if it happened once it could well happen again. It strikesnie that fundamentally, this concept of election is the very efficacy ofour democratic system.
Now, I realize that if this situation occurs within 1 year before Etgeneral election, you would have a problem as to time. So in my pro-posed amendment I have deliberately and intentionally stated that ifthis occurs within the 1 year, then you do not have a special election..But should a situation occur where you would possibly have an ap-

pointed President and an appointed Vice President, if that situation
arises beyond this period of 1 year, then the Congress of the UnitedStates shall call a special election. If the people of this country should
want to elect this appointed President, it is their privilege and their
prerogative, but at least he will have to present his views to the country
as a whole. That to me is very important, because for the very efficacy
of democracy, you have to have a man chosen by the people.
Now, expressed in very simple terms that is all my amendment does.

That is all it does.
I repeat again, what you did was worthwhile. It has worked well. No

one questions that. But the point is that at the time that you were con-
sidering the 25th amendment, it was a very remote feeling, I would
assume, on the part of this committee or anyone else that the occasion
would ever arise that an appointed Vice President would in fact become
the President of the United States.
Now, I repeat again, this is not directed to Gerald Ford. This is not

directed to Nelson Rockefeller. This has nothing to do with the indi-
viduals. I am merely discussing a matter of principle. I am discussing
an incident of principle and all I am saying is that in the event that
both the President and the Vice President become appointed officials
rather than elected officials, then if this occurs 1 year before the next
general election, the Congress of the United States shall call a special
election.

Senator FONG. Those circumstances, Mr. Senator, you would have
to set certain date limits, would you not, because this would—if you
do not set the date limits the President could wait until the year and
then try to appoint his Vice President to get away from an election.
Senator PASTORE. No. Under my proposal the election process is

triggered the minute that the appointed Vice President becomes the
President. Under the 25th amendment he shall appoint a Vice Presi-
dent. But, if he refuses to do that it would not make any difference
at all. The minute you have an appointed President then under my
amendment you will have to have a special election process set in
motion.
Senator FONG. If he takes some time in appointing that Vice

President 
Senator PASTORE. It would not make any difference.
Senator FONG [continuing]. And the Congress defers in the con-

firmation, then what happens?
Senator PASTORE. Well, you could—as a matter of fact, if the com-

mittee were amenable to my proposal, they could write right in the
amendment itself that he shall act within a period of 10 days or
what have you. I mean, after all, that is only a detail. I would not
excuse it.
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Senator BAYH. I do not want to interrupt the Senator. Are you
through?

Senator PASTORE. Only one more thing. I ask, Mr. Chairman, that
at this point the text of Senate Joint Resolution 26 be printed in the
record. I also have a statement here that I ask to be placed in the
record as though read and a section by section explanation of the
proposal along with a brief prepared by my assistant and the Library
of Congress. I ask that that also be made a part of the record.

Senator BAYH. Without objection, so ordered.
[The material referred to follows:]

[ S. J. RES. 26, 94th Cong., first sess.]

JOINT RESOLUTION

Proposing modification of the twenty-fifth amendment of the Constitution of the
United States.

Resolved by the Senate and House of Representatives of the United States of
America in Congress assembled (two-thirds of each House concurring therein),
That the following article is proposed as an amendment to the Constitution of
the United States, which shall be valid to all intents and purposes as part of the
Constitution if ratified by the legislatures of three-fourths of the several States
within seven years after the date of final passage of this joint resolution:

"ARTICLE—

"SECTION 1. If an individual takes the office of Vice President under section 2
of the twenty-fifth article of amendment and subsequently becomes President
under section 1 of that article at a time when more than twelve months remain
in the term of the President, then—
" (a ) there shall be a special election for the offices of President and Vice

President.
"(b) section 2 of the twenty-fifth article of amendment shall not apply to the

vacancy in the office of the Vice President caused by such individual becoming
President.
"(c) such individual shall serve as President only until a President elected in

such special election takes the oath of office of President,
"(d) the Speaker of the House of Representatives, shall in addition to his

duties as Speaker, act as Vice President, and perform the duties of that office,
with one exception that the President pro tempore of the Senate shall serve as
President of the Senate with voting privileges, until a Vice President elected in
such special election takes the oath of office, and
"(e) in the event the Senate shall be equally divided, the Secretary of State

may cast a vote to break the tie.
"SEC. 2. The provisions of this Constitution relating to the appointment of

electors for President and Vice President shall apply in the case of special elec-
tions required by section 1 (a ). The Congress shall by law prescribe the date for
such elections and such other matters relating to such elections as may be neces-
sary to effectuate the purpose of this article.
"SEC. 3. The individuals elected as President and Vice President in a special

election required by section 1 (a) shall become President and Vice President upon
taking their respective oaths of office. Nothing contained in this article shall
affect the terms of the President and Vice President as prescribed by section 1
of the twentieth article of amendment".

TESTIMONY BY SENATOR JOHN 0. PASTORE

Mr. Chairman, before I begin, I would like to thank you for the opportunity
to present my views on the 25th Amendment and its operation and, in particular,
my proposal to perfect those procedures.
As I have said publicly many times before, I have no quarrel with every section

of the 25th Amendment and what it proposes to accomplish. Its provisions to ful-
fill a vacancy in the office of Vice President are undisputed. It works smoothly, as
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we have already seen. It establishes a badly needed mechanism for trans-
formation of power to the Vice President in the event the President is
incapacitated.
But the scope of the 25th Amendment must be limited so that an appointed

official should not succeed to the Presidency except on an interim basis. This is
precisely the reason why I have introduced a joint resolution to amend the
Constitution to provide for a special election once an appointed Vice President
accedes to the Presidency to fill a vacancy. My sole purpose is to correct what I
perceive to be an omission, if not a flaw, in the 25th Amendment.
A look at the proceedings of the Constitutional Convention of 1787 clearly

demonstrates that our founding fathers intended that the President and Vice
President should be elective officers and that they explicity rejected the notion
that the President should be appointed.

Article II, Section 1, of the Constitution declares without equivocation that the
President and Vice President "be elected."

Therefore, under my proposal there would be a special election for the office
of President and Vice President if an appointed Vice President accedes to the
Presidency with more than twelve months to serve.
The special election would be held on a date to be set by Congress. I want it

distinctly understood that my proposal in no way affects the powers of the
present incumbents in these offices. This is not the reason for my proposal. As
a matter of fact, the present situation may never rise again; on the other hand,
it could, and that is the reason why I believe that the Constitution should be
perfected in this manner.
I would like, at this time, Mr. Chairman, to include as part of my remarks

a memorandum prepared by my staff and the staff of the Library of Congress
which sets forth the legal and historical background for my proposal and also
contains a section-by-section analysis of S. J. Res. 26.

POPULAR ELECTIONS AND THE TWENTY-FIFTH AMENDMENT: AN HISTORICAL
AND LEGAL ANALYSIS

I. INTRODUCTION TO THE PROBLEM

An examination of our election machinery and the portions of the United
States Constitution dealing with the office of the President and Vice President
reveals a serious condition which is diametrically opposed to the American
concept of popular elections.
Under the Constitution, as it stands today, it is possible that the Office of the

President and the Office of the Vice President be occupied by appointment rather
than by electoral process. Conceivably this situation could continue for almost
four years before a national election was held.
By operation of the Twenty-Fifth Amendment to the Constitution, if the office

of the Vice President becomes vacant, the President shall appoint a new Vice
President.
During that term, if the office of President becomes vacant the "appointed"

Vice President will become the President.
Again, by operation of the Twenty-Fifth Amendment, this new President ap-

points a Vice President. We then have both offices billed by appointed individuals
rather than by elected individuals. How many times this process could reoccur
in the span of the original four-year term is left to conjecture.
The possibility of these events actually coming to pass was either overlooked

by the framers of the Twenty-Fifth Amendment or considered too remote to
warrant a separate clause in that Amendment. Perhaps the problem was not
considered serious at that time. Times change.
As Richard P. Longaker, Professor of Political Science and Chairman of

Department, University of California, Los Angeles, concluded in his article
"Presidential Continuity: The Twenty-Fifth Amendment".
"When the twenty-fifth amendment is first applied, flaws now hidden will no

doubt appear. Some of the inevitable imperfections are already evident, though
their seriousness will depend on factors extrinsic to the wording of the amend-
ment. ( See, "Selected Materials on the Twenty-Fifth Amendment, Oct. 1973,
Committee on the Judiciary, pg. 211, at 236).
Professor Longaker was indeed prophetic in his remarks in February of 1966.

Today we are facing the appearance of one of these flaws, no longer hidden, but
patently obvious. While the idea of repealing the Twenty-Fifth Amendment
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need not be considered, some consideration must be given to an am
endment

which will improve the Twenty-Fifth Amendment. President Harry S. 
Truman,

as indicated in the House documents of the 1st session of the 79th 
Congress

(June 19, 1945 p. 6272) seemed genuinely concerned that it was 
undemocratic

for a Vice President who had succeeded to the Presidency to be able to ap
point

his successor. He said in a letter to the Senate:
"* * * it now lies within my power to nominate the person who would be my

immediate successor in the event of my own death or inability to act.

I do not believe that in a democracy this power should rest with the Ch
ief

Executive.
Insofar as possible, the office of the President should be filled by an elective

officer. There is no officer in one system of government, besides the President and

Vice President, who has been elected by all the voters of the country".

How much more undemocratic would it be for the appointed successor to ap-

point his successor? This situation should not be tolerated in our democratic

system.
At this juncture, the concept of electing the President, should be analyzed from

historical and legal viewpoints to remove any question as to the intent of the

framers of the Constitution and the courts.

II. HISTORICAL BACKGROUND

From the creation of the presidency to the present, that office has been one that

has been dominantly characterized as elected as opposed to appointed. The Con-

stitutional Convention in 1787 had as one of its main objectives the development

of the office of the President. One of the first provisions discussed at that Conven-

tion was the manner of electing the chief executive of the States. The first pro-

posal was made by James Wilson, a lawyer, a chief architect of the Supreme

Court and one of Washington's initial appointments as Associate Justice. Wilson's

proposal was that the President be named by direct "election by the people". The

proceedings of the Convention were secret, but according to James Madison's

Journal, at least six delegates, including Madison himself and four other lawyers,

endorsed Wilson's suggestion. No less than eight other methods of electing the

President—among them the electoral college system—were proposed. Some of

them were first adopted and then reconsidered and rejected. Not until the final

weeks of the Convention was the electoral college method adopted. Thus, it was

quite clear from the beginning of our constitutional form of government that the

office of the presidency was to be an elected one and not an appointed one.

Moreover, at the Convention of 1787, Edmund Randolph submitted a plan of a

national government in which he proposed "a national executive to be chosen by

the national legislature for the term of ____ years . . . and to be ineligible a

second time." Charles Pinckney, at the same time, proposed "that the executive

power be vested in a President of the United States of America, which shall be

his style; and his title shall be 'His Excellency.' He shall be elected for

years, and shall be reeligible." The first decision of the Convention was that the

term of the Executive should be seven years. James Wilson proposed that there

should be "certain districts in each State which should appoint electors to elect

outside of their own body." In these three propositions were the essential ele-

ments of nearly all the features of the plan ultimately adopted. Again such propo-

sitions make it quite clear that the Convention's concept of the President was one

that called for his election rather than appointment.
It should be noted that the Convention first adopted a resolution that the Execu-

tive should be chosen by Congress; it also adopted a resolution that the executive

power should be vested in one person. Elbridge Gerry proposed that the Executive

should be elected by the governors of the several States; this plan was defeated.

Alexander Hamilton presented a draft of a constitution to the Convention accord-

ing to which the choice of a single executive officer, a President, was to be made by

electors chosen by the people similar to the way they are now actually chosen;

and in case there was no choice by a majority of such electors, then an election

from among the three highest candidates was to be made by a body of second

electors two for each State, to be chosen by the first electors at the time of voting

for a President who were to meet in one place and to be presided over by the

Chief Justice.
The whole focus of the Convention of 1787 was in terms of electing the chief

Executive and not appointing him. It was not until the final weeks of the Conven-

tion that the electoral college method of electing the President was adopted. It
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was not an ideal way or even the best way of choosing a President; rather it was
a compromise device. The Convention refused to give the election of the President
to the people; it also rejected amendments to give each State one vote for Presi-
dent; and it defeated a proposition to give a casting vote to the President of the
Senate.
Alexander Hamilton in the Federali8t No. 68 (March 12, 1788) asserted the

following in emphasizing the need for having the President elected:
"The mode of appointment of the chief magistrate of the United States is almost

the only part of the system, of any consequence, which has escaped without severe
censure, or which has received the slightest mark of approbation from its oppo-
nents. The most plausible of these, who has appeared in print, has even deigned to
admit, that the election of the president is pretty well guarded. I venture some-
what further; and hesitate not to affirm, that if the manner of it be not perfect,
it is at least excellent. It unites in an eminent degree all the advantages; the
union of which was to be desired.
"It was desirable, that the sense of the people should operate in the choice of the

person to whom so important a trust was to be confided. This end will be answered
by committing the right of making it, not to any pre-established body, but to men,
chosen by the people for the special purpose, and at the particular conjuncture.

"All these advantages will be happily combined in the plan devised by the con-
vention; which is, that the people of each state shall choose a number of personsas electors, equal to the number of senators and representatives of such state in
the national government, who shall assemble within the state and vote for somefit person as president. Their votes, thus given, are to be transmitted to the seat ofthe national government, and the person who may happen to have a majority of
the whole number of votes will be the president. But as a majority of the votesmight not always happen to center on one man and as it might be unsafe to permitless than a majority to be conclusive, it is provided, that in such a contingency,the house of representatives shall select out of the candidates, who shall have thefive highest numbers of votes, the man who in their opinion may be best qualifiedfor the office."

III. LEGAL BACKGROUND

Article II, Section I of the Constitution explicitly states that the President andVice President of the United States "be elected". The immediate source of ArticleII was the New York Constitution in which the governor was elected by the peopleand thus independent of the legislature. His term was three years and he wasindefinitely eligible. However, the ultimate plan that was adopted by the Con-
vention was not one that was based on the New York way of electing its governor.The adoption of the electoral college plan came late in the Convention which
had previously adopted on four other occasions provisions for the election of theExecutive by the Congress and had twice defeated proposals for the election by
the people directly. The electoral college, however, probably did not work as anymember of the Convention could have foreseen because the development of politi-cal parties and nomination of presidential candidates through them and the desig-nation of electors by the parties soon reduced the concept of the elector as an
independent force to the vanishing point in practice if not in theory. But the col-lege remains despite numerous efforts to adopt another method.

Article II, Section I, Clause 2 of the Constitution provides:
"Each State shall appoint, in such Manner as the Legislature thereof may

direct, a Number of Electors, equal to the whole Number of Senators and Rep-resentatives to which the State may be entitled in the Congress; but no Sen-ator or Representative or Person holding an Office of Trust or Profit under theUnited States, shall be appointed an Elector."
Although Clause 2 seemingly vests complete discretion in the States, certainolder cases recognized a federal interest in protecting the integrity of theprocess. The Supreme Court has upheld the power of Congress to protect theright of all citizens who are entitled to vote to lend aid and support in anylegal manner to the election of any qualified person as a presidential elector,11x Parte Yarbrough, 110 U.S. 651 (1884). The Yarbrough Court found that itis the duty of the Government to see that citizens may exercise the right to votefreely and to protect them from violence while so doing and that the votes bywhich its members of Congress and its President are elected shall be the freevotes of the electors, Id., 662. That Court also found that the right to vote isbased upon the Constitution and not upon State law and that Congress has the



power to pass laws for the pure, free, and safe exercise of this right, Id 663-664.

Its power to protect the choice of electors from fraud or corruption was sus-

tained in Burroughs and Cannon v. United States, 290 U.S. 534 (1934).

More recently, substantial curbs on state discretion in regulating the selection

of electors have been instituted by both the Supreme Court and Congress. In

Williams v. Rhodes, 393 U.S. 23 (1968), the Court struck down a complex state

scheme which effectively limited access to the ballot to the electors of the two

major political parties. In the Court's view, the system violated the equal

protection clause of the Fourteenth Amendment because it favored some and

disfavored others and burdened both the right of individuals to associate

together to advance political beliefs and the right of qualified voters to cast

ballots for electors of their choice. The Court denied that the language of

Article II, Section I, Clause 2 immunized such state practices from judicial

scrutiny, and the Court rejected the notion that Article II, Section I of the

Constitution gives the States the power to impose burdens on the right to vote

where such burdens are expressly prohibited in other constitutional provisions.

In Oregon v. Mitchell, 400 U.S. 112 (1970), the Court upheld the power of

Congress to reduce the voting age in presidential elections and to set a thirty-

day residency period as a qualification for voting in presidential elections; the

rationale was that the Fourteenth Amendment limits state discretion in pre-

scribing the manner of selecting electors and that Congress in enforcing the

Fourteenth Amendment may override state practices which violate that Amend-

ment and substitute standards of its own.

IV. SUMMARY AND ANALYSIS OF THE PROPOSED AMENDMENT

It seems quite clear, both from a historical analysis and a legal analysis, that

the concept of the presidency was embodied with the understanding that the

office was to be an elected one as opposed to being an appointed one. Moreover,

the right to vote for the President has been upheld and safeguarded as the

above cases have indicated. Congress has the power to protect that right to vote

for the highest office of the land as well as the power to protect the election of

the President and the Vice President from corruption, Burroughs and Cannon

v. United States, supra.
It is now time for reflection to see if we have not strayed somewhat from

our basic goal of rule by the people. If we have we must take the necessary steps

to return to our primal goals.
When the Twenty-Fifth Amendment was being considered, arguments were

made as to whether or not we needed to have a Vice President appointed, should

a vacancy in that office occur. Some felt that the Succession Act of 1947 was

adequate assurance of continuity of leadership. However, at least two-thirds of

the Senate, two-thirds of the House, and three-quarters of the States decided

that we should always have a Vice President. It is believed that this office is the

best grooming one can have in case he be called on to succeed to the Presidency.

All this precaution is admirable and, indeed, prudent. The one vital ingredient

missing is the choice of the people. The established machinery is admirable,

but it should apply only to provide a suitable interim president—one who would

serve only until the people choose a new President and Vice President by

election.
In addition, a limit must be placed on the term of a president who neither

faced an election nor received the mandate of the people. He should not be

permitted to appoint his own successor. These choices must be returned to the

people at the earliest practical time. No alternative can suffice if we are to

remain a democracy.
The American people are willing to forego immediate choice in return for the

assurance of capable leadership in a time of crisis accompanying a vacancy in

the presidency.
However, it is doubtful that the American people want to give up this choice

covering an indeterminable number of possible presidents for possibly four

years.
To restore this choice to the American people the Pastore Amendment would

provide for a special election for president and vice president when an individual

who has been appointed Vice President by operation of the Twenty-Fifth

Amendment succeeds to the office of the President.
A section-by-section analysis of the Pastore Amendment follows:
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"Section 1. If an individual takes the office of Vice President under section
2 of the XXVth article of amendment and subsequently becomes President
under section 1 of that article at a time when more than twelve months remain
in the term of the President, then—
"(a) there shall be a special election for the offices of President and Vice

President,
" (b ) section 2 of the XXVth article of amendment shall not apply to the

vacancy in the office of the Vice President caused by such individual's becoming
President,
"(c) such individual shall serve as President only until a President elected

in such special election takes the oath of office of President,
"(d) the Speaker of the House of Representatives, shall in addition to his duties

as Speaker, act as Vice President, and perform the duties of that office, with the
one exception that the President pro tempore of the Senate shall serve as Presi-
dent of the Senate with voting privileges until a Vice President elected in such
special election takes the oath of office, and
"(e) in the event the Senate shall be equally divided, the Secretary of State

may cast a vote to break the tie."
This section is designed to create a special election for the office of President

and Vice President when an appointed Vice President pursuant to section 2 of
article 25 succeeds to the presidency pursuant to section 1 of that amendment.
More than twelve months must remain in the term of the former president in

order for the election process to be implemented. This was done to provide
enough time for proper choice of candidates by all parties wishing to announce a
candidate. Any time less than twelve months was not considered to constitute an
abrogation of the electorate's constitutional right to choose the president by
election.
The special election process was provided in order to avoid any possible un-

constitutionality of a special election grounded on an interpretation of the neces-
sary and proper clause of Article I.

Section 2 of the XXVth article of amendment shall not apply to the vacancy in
the vice presidency because that vacancy will automatically be filled by an acting
Vice President in the person of the Speaker of the House of Representatives. This
avoids the necessity for repealing any portion of the Twenty-Fifth Amendment.
The Speaker of the House of Representatives would assume all duties of the

Vice President but would not give up his duties as Speaker in order that there be
as little change as possible in the status quo during the transition period after a
vacancy. This is also in keeping with the spirit of the current laws of succession.
The one exception to the Speaker assuming all of the vice president's duties is
that the President pro tempore of the Senate became the President of the Senate
assuming this natural function. This was done in order that the leadership of
both legislative bodies remain separate.
The President pro tempore would retain his voting privileges in order that no

state be denrived of its two votes. In the event of a tie in the Senate, the Secre-
tary of State may cast the tie-breaking vote. This was done because the Secretary
of State is the next in line of succession in the Executive Branch behind the
Vice President who would normally have that right under the Constitution.
The appointed vice president who succeeded to the presidency would serve as

president and not as "acting president". His term would end when the newly
elected president (after the special election) took his oath of office. The Speaker
and the President pro tempore would return to their normal functions when
the Vice President elect took his oath of office.
"Section 2. The provisions of this Constitution relating to the appointment of

electors for President and Vice President shall apply in the case of special elec-
tions required by section 1 (a). The Congress shall by law prescribe the date for
such elections and such other matters relating to such elections as may be neces-
sary to effectuate the purposes of this article".

This section is designed to afford the special election the same treatment as a
regular election and to utilize the existing system for elections. The only sub-
stantial change would be the date for such elections.
Under the Pastore Amendment Congress is given the flexibility to establish the

date of election as circumstances dictate.
"Section 3. The individuals elected as President and Vice President in a special

election required by Section 1(a) shall become President and Vice President
upon taking their respective oaths of office. Nothing contained in this article shall



10

affect the terms of the President and Vice President as prescribed by section 1
of the XXth article of amendment."
The intent of this article is to insure that the individuals elected in a special

election would serve only the remainder of the established term. This also pre-
cludes the necessity of repeal of the 20th Amendment.
The Pastore Amendment strives to work within the framework established by

the Constitution from its inception to the present day. It begins and ends with
the proposition that the people should elect their President and Vice President
and to preserve this right this constitutional amendment is required. ,

Senator BAYH. Could I ask you to think out-loud on a matter?
Senator PASTORE. Yes.
Senator BAYH. I have been involved in this matter since its infancy.

I have the mixed feeling of—I guess it goes with some very human
feeling of pride of being involved—but concern over some things that
are happening now that I wish were not, as a result. This is in reference
to the decisions of the person chosen and I think we have that liability
regardless of how the individual is chosen.
As best I can recall, the whole purpose for this article 2 was to use

it. It could not be used unless the circumstances which the Senator
from Rhode Island is concerned about took place.

Senator PASTORE. That is right.
Senator BAYH. I mean, one can argue that you should have a Vice

President just to function as a Vice President while I am prepared to
accept the fact that the Vice President today has been utilized. Since
President Truman started utilizing Alben Barkley, we had a change.
Instead of the Vice President being, as John Nance Garner described
him, as not worth a pitcher of warm spit and other less flattering
descriptions, we have had the Vice President perform a living role.
But the real reason for this was to provide someone who could fill in
and could provide continuity in a manner that would be acceptable to
the people, and we have gone through very tortuous circumstances
with the Agnew-Nixon double whammy—the likes of which we have
not seen in 200 years. I may be wrong, but in my judgment the 25th
amendment made it possible for us to change leaders without going
through an impeachment trial. There are some people that say, we
should have purified ourselves. We should have gone through some sort
of a catharsis which I do not think would have benefited anybody. An
impeachment would have disrupted the country, torn us up, I think.
Even though the Judiciary Committee in the House, which is one of the
most salutary things—few salutary things that happened in this tragic
time—did give the people a chance to see men and women of both
parties struggling with their consciences and making an objective ap-
praisal. I just want to say that the only reason the Amendment is there
is in the event it has to be used. The impact of your amendment, which
we are going to give serious consideration to, would suggest there
would be no other purpose for article 2 except for a loss of both the
President and Vice President.

Senator PASTORE. That is right.
Senator BAYH. And let me ask about one concern.
Senator PASTORE. Before you do, let me say this: what you set out to

do, you did perfectly. You did marvelously well. But I do not think it
entered anybody's minds at the time that we were going to meet with the
situation that confronted us when Nixon resigned.

Senator BAYH. Not the Agnew-Nixon thing. No, sir.
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Senator PASTORE. You see, I am not saying it is a flaw, although it
could be considered a flaw, but it is an omission that is understandable.
What you started out to do, you did very, very well. You filled the Office
of the Vice Presidency, and today in the kind of world in which we
live we need a Vice President to assist the President in his many chores.
Under the Constitution, his only right as you have well said is to pre-
side over the Senate. He does not even have a right to speak unless the
Senate gives him permission to speak. All he has is the power to break
a tie. That is the only time he can vote. We understand all that, but
today in the complexity of our modern world, a Vice President is a
very, very important Ambassador for the President. He assumes chores
that have to do with the domestic situation as Nelson Rockefeller is
doing.
I repeat again, this is not aimed at the personalities, this is not

aimed at Gerald Ford as the President. This has nothing to do with
him because it could not affect him in the least. It has nothing to do
with Nelson Rockefeller, but all I am saying is in the annals of our
history, and I hope this Republic lasts for all eternity, the time might
come when this may happen again. What if it does happen soon after
the general, quadrennial election? Let's assume that by some unex-
plainable or unimaginable situation, we lose a Vice President and then
a President who have been elected by the people within a month after
they qualify for the office. This country will be subjected to being
governed by two individuals who have not been elected by the people,
for a period of almost 4 years.
Now, it may be a good thing, it may not be a good thing, but after

all, it is inimicable to the very sense of our Constitution which pro-
vided that the people through the electoral college shall elect their
President. That is the bulwark of democracy, because if our Founding
Fathers wanted to appoint, they would have provided for it. More-
over, that argument was made during the Constitutional Convention.
That argument was made, and it was finally decided that he had to
be elected, and that is the reason why they wrote it into the Con-
stitution. All I am saying is that the situation that exists today, you
see, is inimicable to that original sense and that concept, that it could
happen again in the future, and that we ought to begin to think about
it.
I realize this is a highly academic situation, but there are those of

us who believe that we have a responsibility to respond in the con-
struction of our Constitution to make it perfect, as perfect as it can
be. We are worried about the present situation and the real possibility
that it could arise again.

Senator BAYH. May I ask if you would just give us your thoughts
about one of the concerns I have about the alternative of an election,
and I am normally an election man. As you know, you have been a
cosponsor of our efforts in which we are continuing to do something
about the electoral college. The people do not elect the President. The
people elect the electors. The reason the electoral college was designed
is not being fullfilled. We would all be passed if the system was in-
dividual electors casting individual votes; yet they may. So, the theory
of an election is good.
Now, your proposal would elect both the President and the Vice

President?
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Senator PASTORE. That is correct.
Senator BAYH. Therefore, you would not have a split between the

Presidency and the Vice Presidency as some proposals which would
just elect the President?
Senator PASTORE. That is right.
Senator BAYH. Nor elect a Vice President to fill the vacancy by an

election?
Senator PASTORE. That is right.
Senator BAYH. The period by which we change national leaders—

other than the normal quadrennial period, death, assassination, res-
ignation—is a very emotional period. It is a time of instability, in-
stances of doubt, and in this instance, an unfortunate situation that,
had not existed in 200 years. I do not think my distinguished col-
league from Hawaii, who helped put this together, and I know I did
not, could envision this kind of thing happening. We hope and pray
it does not happen again. But if the situation goes to the very cred-
ibility of the previous election, then it is different than the Kennedy
situation or a Roosevelt death. I just ask you to give us your thoughts
about those two particular times because I am certain you can re-
member the spirit of the country—the concern that people had. The
question was raised, could we get along without an FDR ? What about
the Kennedy assassination where the country doubted—they won-
dered? The fact that there was a Vice President who could move on
in there with a ready transition, sort of like a rock, I mean caused us
all to rally around him and to get together and to unite. Both the
men that succeeded were wise enough to say, "OK, let us pull together
and carry on the former leader's mandate."
Now, the only down side I can see about an election—we are all com-

mitted to elections, but they are not without significant controversy.
Also, they are not without divisiveness and polarization; and that
kind of experience would be thrust on the country at a time when we
really need something to pull us together.
Senator PASTORE. Well, that is true, and you are reciting in a very

indirect way what I said at the convention in 1964. At a time when
Lyndon Johnson was up for election. Of course, Lyndon Johnson
was elected as Vice President of the United States. It is not the same
situation of which we are talking about now. He was an elected Vice
President and he would step into the Presidency, and in a case like
that my amendment would not take effect. I said at that convention
in 1964, and I can echo what I said, "In a moment of national tragedy,
the Nation took a measure of that man, and Lyndon Johnson was not
found wanting." However, he was an elected Vice President.
But today the situation we have, neither the President nor the Vice

President is elected by the people. And in the minds of some people,
that raises the question whether democracy should operate in that way.
Now, understand, maybe through the appointment process you might

possibly get a better man than if he were elected President, but that
is not the point. The point is that it should go back to the people.
The appointed Vice President who becomes President shall only be
an interim President. Then if he wants to stand up before the people
and if the people elect him; then he is mandated by the people. I
think that even Gerald Ford would feel more comfortable if he had
been elected as President of the United States.
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Not that I am faulting him that he was not. I mean please do not
misunderstand me, but I would like to feel that I am in the Senate
of the United States because the people sent me here, and not because
the Governor appointed me to come here. It is a comfortable feeling
to know that the people sent you here.

Senator BAYH. Indeed it is. I have just gone through that for the
third time. It is a sense of satisfaction.

Senator PASTORE. I have been through it five times.
Senator BAYH. Well, I know I am still in the minor leagues com-

pared to my distinguished colleague from Rhode Island. But let me
share a thought with you. You might comment or not, about the
similarity between the way the second section of the 25th amendment
is supposed to work and the present electoral process, where the Sen-
ator from Rhode Island knows painfully well we elect electors, 535
or so, I guess. We elect two or three more from the District of
Columbia now. Three. So it would be 538 electors.
Senator PASTORE. Well, of course, the Senator from Rhode Island

has always felt we were a government of the people, for the people,
and by the people, and I believe in popular elections, but in this day
and age, and in this point in time, I do not think you would ever
pass it in the Senate of the United States, because that is a unibody.
Senator FONG. Coming from a small State, you would look at it

twice, would you not?
Senator PASTORE. No. No. As a matter of fact, I am really for

popular elections. I feel that this is a government of people and that
the people ought to elect their President directly without regard to
the electoral college, but you cannot argue that the electoral college
defeats the purpose of my amendment for the simple reason that even
those electors are elected.
Senator FONG. But in view of the fact that we have to proclaim a

day in which the delegates would be elected to go to the convention,
then you are going to have to have a convention, and after the conven-
tion there will be time for elections. It will probably take about 4 or
5 months before the machinery can be put into action.

Senator PASTORE. That is right, and the present—
Senator FONG. You do not figure that the 1 year you propose is a

little short?
Senator PASTORE. No. As a matter of fact, the 1 year term, you see,

would make my amendment inoperable. In other words, if the election
was to take place, let us say, on November 5, 1976, whatever the date,
and the vacancies occur, you see, on November 10th of 1975, my amend-
ment would not apply, you see. But if it occurred before the 1 year—
now, you could make it 18 months. I do not care how you make it
but the point here is that it has got to be a convenient time in order
for the Congress to stipulate what the procedure shall be. It might
be a regular full-blown convention, it could be a mini-convention, it
could be the executive committee of the parties. It could be almost
anything. But that would be up to the Congress. The Congress would
spell out the procedure and the procedure would have to be consonant
with what the time element might be.
Senator BAYH. I just want to complete my thought of a moment

ago. This is to suggest that the electoral college would defeat the pur-
pose of the Senator's amendment. But rather, it is to suggest that if

54-563 0- 75 - 2
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there was a fault in the way we approached the Ford and Rockefeller
nominations in Congress, it was that some of our colleagues did not
understand what their role was. Their role was to serve as an elector—
even more than the elector that is elected in a Presidential election.
There was no question. Some of our colleagues on the floor debated
this, countrarywise, but they must not have been present when we
were forming this on the floor. The debate is replete time after time
where the Senator from Indiana, the Senator from Illinois, Senator
Dirksen, and several others who were involved in this, the distin-
guished gentleman from Hawaii, stressed the fact that our role was
to represent the people. This was not an advise and consent process
like an Ambassador or Cabinet official. That is why we brought in
the House, the most populous body. I do not know whether that eases
the concern that the Senator from Rhode Island has. I would feel a
bit easier about this if, indeed, our colleagues had recognized that the
process was more than advise and consent.
Senator PASTORE. Well, now, if you look at related situations, under

the Constitution, if you look at the 12th amendment you will find
that the House does make a choice where there is a tie between two
candidates, but you have got to realize the predicate there is that these
two candidates did go before the people. Article 20 of the Constitu-
tion has to do with qualifying an elected Vice President to assume the
office of the Presidency until the President qualifies, but there again
he had been elected by the people. So, if under the Constitution, the
requirement is that you must be 35 years of age before you can ascend
to the Presidency of the United States, and by chance, as has hap-
pened many times in the Senate, a person who has not yet reached
eligible age has to wait before he can take his oath of office to qualify,
in that particular case the 20th amendment is invoked but there again
they are dealing with individuals who have been elected by the people.
So, if a young man or a young woman who runs for the Presidency

is elected to that office when they are 33 years old, or 34 years old, the
20th amendment is invoked to say that the Vice President shall be
the acting President during the inability of the elected President to
qualify. And then when he becomes 35 years of age, automatically he
takes the oath of office and the Vice President steps down from the
acting Presidency.
I want to thank the committee for your kindness and your courtesy,

and I hope that we have been somewhat helpful.
Senator BAYH. We appreciate your concern, Senator Pastore.
Senator BAYH. I have here a statement of Charles A. Wright, who

is the Charles T. McCormick Professor of Law at the University of
Texas, who is one of the distinguished constitutional Lawyers of the
country who was asked to testify. Mr. Wright found it impossible to
be here but did send a rather comprehensive statement which I think
will be helpful to us to submit in the record.
[Statement referred to follows:]

STATEMENT OF CHARLES ALAN WRIGHT

I am Charles Alan Wright. I hold the Charles T. McCormick Professorship
of Law at The University of Texas. For many years I have taught Constitu-
tional Law and I have written extensively in that field of the law. Like all of
those who are interested in the Constitution and the form of government we
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enjoy in this country, I followed closely the process that led to the adoption of

the Twenty-Fifth Amendment in 1967 and the two very recent occasions in which

the provisions of § 2 of the Amendment, dealing with a vacancy in the office of

the Vice President, have been used.
In my judgment the Twenty-Fifth Amendment has worked well. It would, I

think, be a mistake to propose any change in it.
In part that conclusion stems from my general attitude that we should pro-

ceed very cautiously indeed in amending the Constitution. After the adoption

of the Bill of Rights in 1791, the Constitution was amended only 12 times in

160 years. It is true that we have turned to the amendatory process more
frequently in very recent years, with four amendments adopted and another

pending for ratification since 1961. Of course we should not refrain from amend-
ments when the need for them is clear. Article V is as vital a part of the Consti-

tution as any other. Nevertheless constitutional amendment should not be under-
taken lightly, and should not be attempted until there is a clear national con-

sensus that the Constitution, as it stands, is defective in some particular and
that the proposed change would indeed be an improvement.
I am not persuaded that either of these criteria is satisfied with regard to § 2

of Amendment XXV. The objection seems to be that for the first time in our

history we have a President and a Vice President, neither of whom has been

elected by the people. The events that have led to the present situation are un-
precedented in our history, and while the same result could occur under more
routine circumstances—as if, for example, an elected Vice President who were
to succeed to the Presidency on the death of the incumbent were himself to die
or become disabled while in office—the possibility that this circumstance might
occur for brief periods on very rare occasions does not seem the kind of real
need for which the amendatory process is intended.
More fundamentally, the objection to the present state of affairs seems to me

more verbal than real. It is only in the most formal and technical sense that
our regular Vice Presidents are "elected." It stretches reality to suggest that
the voters of the country really chose to have Calvin Coolidge or Harry Truman
as second in line for the Presidency. I suggest that that is true also of Lyndon
Johnson. Although he may have helped the 1960 Democratic ticket in the South,
and his presence on the ticket may have tipped the scales in a close election,
it is far from clear that he would have been the winner in a separate election
to be Vice President.

Although President Ford and Vice President Rockefeller have never been
elected to national office, their nominations as Vice President were confirmed
by both Houses of Congress, in which the elected representatives of the nation
do sit. They were each, when nominated, men of national stature with wide
experience in public affairs, who do not suffer from comparison with the great
majority of vice-presidential candidates hastily chosen by one who has been
nominated for the Presidency at the end of a hectic convention and routinely
approved for second place on the ticket by the convention itself. The careful
scrutiny given every aspect of their lives in the confirmation process provides
safeguards wholly unknown in the selection of most of our Vice Presidents.
Thus I think that the procedure introduced in 1967 has functioned well when

it was put to the test—and it seems to me far superior to any alternative I have
heard discussed. Surely it would be unthinkable to go back to the former student
in which the Speaker of the House of Representatives was next in line if there
was a vacancy in the Vice Presidency. History is filled with those who have
served the country well as Speaker who would have been ill-suited, often because
of age, for the Presidency. There is the further difficulty that the Speaker not
infrequently is not of the President's party, and to make him next in line incurs
a substantial risk that the fortuities of death or disability may take the Presi-
dency away from a party that has been given a popular mandate to lead the
country for four years and give that office to the party rejected at the polls.
For similar reasons I reject proposals that there should be a special election

for Vice President if that office becomes vacant or that if one who has become
Vice President should succeed to the Presidency, he should have to stand for
office in a special election shortly thereafter. I think that the party system as
we have known it in the United States, with choice made every four years be-
tween two strong and responsible parties, has contributed greatly to the stability
of American government. I think it would be a distinct step in the wrong direc-
tion to move toward a parliamentary form of government or even to edge gingerly
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in that way by providing a machinery that, under some circumstances, would

require election of a national officer other than at the regular four-year periods.

I close as I began. I think § 2 of the Twenty-Fifth Amendment has worked well

under difficult circumstances and that it should not be changed.

Senator BAYH. Our next witness is to be the distinguished Junior
Senator from Maine, Senator Hathaway, who will be here in about
5 minutes. He is in another committee.
Pending his arrival. I will read my statement and ask that it be

put in the record at the beginning, and ask unanimous consent that
the Senator from Hawaii be permitted to insert any remarks prior
to putting it in the record.
Many serious students of democracy and the American experience

have suggested that the events of recent months, which led to the ele-
vation to our highest office of a man not directly selected by a vote of
the people, raise fundamental questions about the nature of our democ-
racy. The Senator from Hawaii is one of those.

Several serious proposals, including his, have been put forward to
change the existing Presidential succession mechanism. Because the
subcommittee believed that these concerns merited a full examina-
tion, we decided to convene these hearings.
Two things should, I think, be pointed out initially. First, because

our Constitution still contains the anachronistic electoral college sys-
tem, we do not choose our Presidents by direct popular vote—some-
thing which hopefully Congress and the States will consider chang-
ing in the near future by constitutional amendment.
Second, since the ratification of the 12th amendment, our Vice Pres-

idents are "elected" to the Nation's second highest office only in the
most technical sense. As one observer has commented, "It stretches
reality to suggest that the voters of the country really chose to
have Calvin Coolidge or Harry Truman as second in line for the
Presidency."
As we look back and see more recently how President Truman per-

formed as President, we may not remember that at the time he suc-
ceeded to the Presidency or at the time he was chosen, there was
great question as to the wisdom of that choice, and that it was the
strong personality of the Presidential candidate, President Roosevelt,
that was the subject of the major thrust of that election.

Nevertheless, because of the use for the first time of the provisions
of the 25th amendment, we now have as our President a man who was
actually elected to public office by only that fraction of 1 percent of
the electorate that makes up a congressional district. In addition, Con-
gress, in the second use of the 25th Amendment, has selected as Vice
President a man who actually failed in several attempts to win elec-
tion to national office. There has been no serious question in the public
mind of President Ford's legitimacy, however. He is President. And
this is perhaps the amendment's strongest point. But we must never-
theless ask ourselves does this departure from the central mechanism of
democracy pose any long-run problems for the basic fabric of our
system? And if not, why has it succeeded? If we are concerned about
the imperfections of the 25th amendment, which I think many of us
are now, and many of us were at the time we were considering it sev-
eral years ago, we must also ask ourselves how do we make it more
perfect. What are the solutions which have less than perfection?
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I introduced the 25th amendment 11 years ago in the 88th Congress
and, with the help of many others, including the distinguished Sen-
ator from Hawaii, guided it through the process of congressional
approval and State ratification. We believed it was necessary to pro-
vide a mechanism to deal with two problems that were then much on
the public mind. First, because of the tragic death of President Ken-
nedy, we had no Vice President. This was the 16th such vacancy in our
history. Second, the nature of the Kennedy assassination reminded
us of the potential problem of the temporary physical or mental in-
capacity of a President. This question had arisen during President
Eisenhower's term, and had been a nagging problem of concern to
many since Woodrow Wilson's day.
I see our distinguished colleague from Maine is here, and I think

I will ask unanimous consent to put the remainder of the statement
in the record.
[The statement referred to follows:]

OPENING STATEMENT BY SENATOR BIRCH BAYH, CHAIRMAN

Today the Subcommittee begins a series of hearings designed to review and
analyze the implementation for the first time of Section 2 of the 25th Amend-
ment to the Constitution and to examine various proposals that have been made
for its modification.
Many serious students of democracy and the American experience have sug-

gested that the events of recent months, which led to the elevation to our high-
est office of a man not directly selected by a vote of the people, raise funda-
mental questions about the nature of our democracy. Several serious proposals
have been put forward to change the existing Presidential succession mecha-
nism. Because the Subcommittee believed that these concerns merited a full
examination, we decided to convene these hearings.
Two things should, I think, be pointed out initially. First, because our Con-

stitution still contains the anachronistic electoral college system, we do not
choose our Presidents by direct popular vote—something which hopefully Con-
gress and the States will soon change by Constitutional amendment.
Second, since the ratification of the 12th Amendment, our Vice-Presidents are

"elected" to the nation's second highest office only in the most technical sense.
As one observor has commented, "It stretches reality to suggest that the voters
of the country really chose to have Calvin Coolidge or Harry Truman as second
in line for the Presidency."

Nevertheless, because of the use for the first time of the provisions of the 25th
Amendment, we now have as our President a man who was actually elected to
public office by only that fraction of one percent of the electorate that makes up
a Congressional district. In addition, Congress, in the second use of the 25th
Amendment, has selected as Vice-President a man who actually failed in several
attempts to win election to national office. There has been no serious question in
the public mind of President Ford's legitimacy. He is President. And this is
perhaps the amendment's strongest point. But we must nevertheless ask our-
selves does this departure from the central mechanism of democracy pose any
long-run problems for the basic fabric of our system? And if not, why has it
succeeded? If we are concerned about the imperfections of the 25th Amendment,
how do we perfect it?
I introduced the 25th Amendment eleven years ago in the 88th Congress and,

with the help of many others, guided it through the process of Congressional
approval and state ratification. We believed it was necessary to provide a mecha-
nism to deal with two problems that were then much on the public mind. First,
because of the tragic death of President Kennedy, we had no Vice-President.
This was the 16th such vacancy in our history. Second, the nature of the Kennedy
assassination reminded us of the potential problem of the temporary physical
or mental incapacity of a President. This question had arisen during President
Eisenhower's term and had been a nagging problem of concern to many since
Woodrow Wilson's day.
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I think it is quite safe to say, however, that neither I nor any other member
of Congress specifically foresaw that the provisions we drafted for the filling of a
vacancy in the Vice-Presidency would first be used after the resignation of both
the President and the Vice-President upon disclosure of unlawful acts. Indeed, if
one looks back at the amendment's legislative history, the principal focus of
controversy was on those sections dealing with Presidential disability rather than
those providing for filling a Vice-Presidential vacancy. In almost 200 years, we
had never lost both a President and a Vice-President during one four year term,
though we had experienced the problem of Presidential disability on several
occasions. However, the very fact that the 25th Amendment's first test came
under these bizarre and unforeseen circumstances indicates to me in a very
important way that we did not err in amending our governing document.
Some thoughtful men have strongly criticized our wisdom in adopting the

25th Amendment. These critics of the amendment, however, seem to overlook
what may well have been its most significant contribution. Under the most
adverse circumstances, it vastly facilitated the removal of a President who had
totally lost the respect and confidence of the American people. I say this because,
I do not believe that Richard Nixon would have resigned and turned the Presi-
dency over to Speaker Carl Albert, a Democrat. The Nixon departure could have
come, in the absence of the amendment, only after a difficult and divisive im-
peachment trial. Even the studious and deliberate considerations of the House
Judiciary Committee, would, I am sure, have assumed a much more acrimonious
and partisan nature.

It is easy to find fault with the 25th Amendment. It is much more difficult to
envision an alternative solution which does not possess greater imperfections.
What were the alternatives?
Prior to ratification of the 25th Amendment, the question of Presidential and

therefor Vice-Presidential succession, was governed statutorily by the Presi-
dential Succession Law which provides that if both the office of President and
Vice-President are vacant, responsibility will fall on the Speaker of the House
of Representatives, and next to the President Pro Tempore of the Senate. Neither
of these congressional leaders is selected for their positions with any thought as
to their qualifications for the Presidency. The people of the entire country would
be unprepared for their sudden succession to the Presidency. As President
Truman noted twenty years earlier, there was a clear need that "a plan of
succession be devised so that the office of President would be filled by an officer
who holds his position as a result of the expression of the will of the people."
There were several plans suggested to meet the agreed upon criteria—the ability

to serve as President, acceptability by the American people, and the ability to
work with the President as Vice-President. The suggestions for choosing a new
Vice-President fell into the following categories: (1) the choice should be made
by the Electoral College; (2) by the President; (3) by the Congress; (4) by the
President and the Congress acting together; (5) by a special election for Vice-
President; or (6) that there should be two Vice-Presidents elected at the time
of each general Presidential election.
The Electoral College was rejected on the ground that as a historical curiosity

it would not command the respect and support of the American people. Most of
our citizens have never met or heard the name of a Presidential elector.
A special election for Vice-President was rejected because of concern about

delay, the departure from our system of quadrennial presidential elections, the

cost involved, the divisive partisan effect it would have on the country at a time
when unity was needed and the possibility that a special election might produce
a Vice-President of a different party who would not be able to work effectively

with the President.
The selection of a new Vice-President by the Congress alone was objected to

on the grounds that if the President and the majority of Congress represented
different parties, Congress might not select a Vice-President from the President's

party and thus the new Vice-President would not be able to work closely with

the President.
Presidential appointment was ruled out on the grounds that the people should

be involved in such an important choice, and that no President should be given

the complete authority to appoint the person who could become his successor.
Finally, the election of two Vice-Presidents was not considered feasible because

it might lead to confusion and divisiveness in the executive branch.
The method finally chosen, that of Presidential nomination and confirmation by

majority vote of both Houses had, we believed, these virtues: first, it would assure
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that the person nominated was a member of the President's own party and thus
of compatible temperament and views; second, the confirmation by both the
Senate and the House would tend to create public confidence in the selection.
This involvement of both Houses of Congress, instead of only the Senate which
has the traditional role of advise and consent, was deemed appropriate for the
selection of the nation's second highest officer since it would evaluate a Vice-
Presidential selection over other Presidential appointments. This would, we
hoped, more accurately reflect the wishes of the people than either House alone,
and would thus increase public confidence in the final choice. It cannot be empha-
sized too strongly that the role of the Congress was to be—and is—in this one,
unique instance that of surrogate electors. Congress is to represent the people
of the country in a Congressional election of, and not merely acquiescence in, the
choice of a new Vice-President.
I was deeply concerned that during the debate on the Rockefeller nomination

many of my colleagues in the Senate did not recognize their independent role
as surrogate electors for over 210 million American people. Congress is to repre-
sent the people in electing a new Vice-President. This responsibility is quantita-
tively different than any other.
The 25th Amendment's first off-spring, President Ford, in his first address to

the Congress very aptly summed up his responsibility and that of the Congress
when he said, "Frequently, along the tortuous road of recent months, from
this chamber to the President's house, I protested that I was my own man. Now
I realize that I was wrong. I am your man, for it was your carefully weighed
confirmation that changed my occupation. I am the people's man, for you acted
in their name, and I accepted and began a new solemn trust with a promise to
serve all the people."
Most of us pray that we should never again experience any of those circum-

stances which in this instance, or in others, might require the use of the 25th
Amendment. Unfortunately, history has shown us we pray in vain. Prudence
requires that we be prepared for those eventualities of death, disability or dis-
asters which may overtake a national leader. In my view, the 25th Amendment,
with all of its implications, leaves us better prepared to meet the uncertainties
of the future in an imperfect world ruled by imperfect men.

Senator BA-YU. It is an honor to have with us one of our distinguished
colleagues who has contributed greatly to our deliberations on many
issues over the past months and years, and has expressed a deep concern
over this matter which is before us. We appreciate the fact that you
have taken the time from a busy schedule, Senator Hathaway, to be
here. Why do you not proceed please, sir?

STATEMENT OF HON. WILLIAM D. HATHAWAY, A U.S. SENATOR
FROM THE STATE OF MAINE

Senator HATHAWAY. Thank you very much.
I suppose I could say the same thing you said about putting my state-

ment in the record. Anybody who has trouble sleeping nights could
read this in the record, but at the risk of boring you with something
that I have already talked about at the time President Ford was nomi-
nated by former President Nixon for Vice President, let me proceed.
I really appreciate the opportunity to come before this subcommittee

Mr. Chairman, Senator Fong, to discuss our recent experience with the
25th amendment. I should begin by congratulating the chairman for
his foresight and his perseverance in the development and enactment
of this amendment. I voted for it when I was in the House of Repre-
sentatives. I am firmly convinced that its very existence was a critical
factor in the avoidance of a major constitutional crisis last summer.
Without the procedures it provided, the transfer of power which be-
came necessary would have been significantly more difficult.
I really do not come before this subcommittee this morning to criti-

cize the provisions of the 25th amendment. It seems to me to be a well-
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balanced and reasonable method of handling a complex and a difficult
problem.
I know Senator Pastore, who I believe has already testified, has sub-

mitted a bill providing for a special election of an appointed Vice
President if he should suceed to the Presidency, and although I think
that this resolution has considerable merit, I have some reservations
about it which I will be glad to go into in detail if the committee wants
me to, at the end of my statement.
My real interest today is to call attention to a particular facet of the

question of Presidential succession which the 25th amendment does not
deal with and to suggest a possible solution to that problem which
would not require tampering with the amendment itself. I refer to the
question of succession in the case of a double vacancy—the death or in-
capacity of both the President and the Vice President. Of course the
chances of this occurring have been greatly diminished by the adoption
of section 2 of the amendment, providing for Presidential appoint-
ment to fill a vacancy in the Office of Vice President.
But, as we have learned, the mechanics of this process still allow

some substantial period between the occurrence of the vacancy and the
confirmation of a new Vice President. In this regard, I would point out
that we have been without a Vice President for 6 of the last 16 months,
even with the terms of the 25th amendment fully operational. The
significance of a Vice Presidential appointment—and the importance
of its confirmation—does not allow for a hurry-up process, nor should
we want it to. Because of the uniqueness of providing for the appoint-
ment of such an official, a reasonable amount of time must be allowed
for maximum consideration and citizen input into the decision. For this
reason, the question of succession should something happen to the
President during one of these periods, is one which deserves serious
consideration.
A second reason the present succession arrangement deserves

scrutiny is its relationship to the confirmation process itself under the
25th amendment. It is my concern that the present succession act can
create a pressure on the Congress to act hastily or imprudently in the
confirmation of a Vice Presidential nominee.
As an example, consider a situation similar to the one which faced

us in the fall of 1973: A vacancy in the Vice Presidency with the Presi-
dent under the threat of impeachment by a Congress controlled by the
opposition party. The Congress is faced with several difficult alterna-
tives • (1) move ahead with impeachment, even though this would place
one o its own—the Speaker of the House—in the Presidency or (2)
confirm the Vice Presidential nominee ( in order to clear the way for
impeachment) even though his patron may turn out to be a wrongdoer.
A preferable alternative might have been to await the outcome of the
impeachment proceedings and complete the confirmation when and if
the President was exonerated.
A similar situation could arise where a vacancy occurs and the Presi-

dent has a fatal illness; again, the pressure is on Congress to confirm in
order to avoid the appearance of foot dragging to promote the Speaker
of the House. In both cases—or in others I am sure could be dreamt
up—a pressure to confirm is placed on the Congress which might well
conflict with our best judgment as to the proper length of the confirma-
tion process, or even what its final outcome should be. My basic point,
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Mr. Chairman, is that the Speaker's present place in the line of succes-
sion creates an inherent conflict of interest, a conflict so obvious that
our efforts to avoid the appearance of improper motives can actually
impair our performance of other constitutional tasks.
Senator BAYH. Would the Senator yield just a moment?
Senator HATHAWAY. Certainly.
Senator BAYH. Are you saying either directly or by inference that

you have a dual problem? On one hand, if you have the wrong kind of
man there who is selfish and power hungry, there would be foot drag-
ging in the House so that he might succeed. On the other hand, the
situation which we have just gone through, where the Speaker could
not in any way have been accused of that. We might not take as long
and be as prudent as otherwise would be the case, to avoid the appear-
ance of playing politics.
Senator HATHAWAY. Yes. That is correct. As the law stands now, our

safety net—that is, the present succession act—is not very satisfactory,
especially when the Speaker of the House belongs to a party different
from that of the President. My suggestion is to alter the succession act
in such a way so as to remove this pressure from the Congress and pro-
vide a more palatable succession mechanism, should its use become
necessary.
My proposal would provide that in the case of a vacancy occurring

in the offices of both the President and the Vice President, there will
be a special Presidential election with the highest ranking officer of the
House of Representatives of the same party as the outgoing President
serving as acting President until such election is held. This approach
is identical in principle to the Succession Act of 1792 which was en-
acted in the Second Congress by some of the same individuals who
drafted the Constitution, and which remained in force and effect as
law of this land for 94 years. I should also point out that it is substan-
tially the same as the succession act proposal submitted to the Congress
by President Truman in 1915. The original act was altered in 1886 and
again in 1946, with the result that under present law the Speaker of
the House succeeds when a double vacancy occurs.
Under the bill I am proposing, the term of the specially elected

President would be limited to the time that is remaining in the out-
croina President's unexpired term. In this way, the traditional rhythm
of our quadrennial Presidential elections, falling as they do every leap
year, would remain undisturbed. As to the procedure to be followed
in nominating and selecting candidates, the bill would leave this to
State law, as is currently required by our Constitution. I would assume
that should this measure be enacted, the State would move expedi-
tiously to enact appropriate legislation with regard to a possible spe-
cial election so that the 90-day time table in the bill could be met.
There seems to be little question of the constitutionality of the spe-

cial election approach to the resolution of a double vacancy problem.
The Constitution expressly provides that succession, in the case of a
double vacancy, is a matter to be determined by statute and, as noted
earlier, the first statute passed in this area did provide for such an
election. For the benefit of the chairman and any other committee mem-
bers interested in this question, I have submitted with my remarks an.
excellent memorandum on the question done by the Congressional Re-
search Service as well as a letter from three eminent constitutional
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scholars, Paul A. Freund, Raoul Berger, and Abram Chayes, attestingthat—"In our view, the constitutional text, the debates at Philadelphiaand the practice under the Constitution leave no doubt that the Con-gress has the power to provide by statute for a special Presidential elec-tion in the event the offices of President and Vice President bothbecome vacant."
By Mr. Hathaway:
S. 2678. A bill to provide for a special election for the Offices of President andVice President when the Offices of President and Vice President are both vacant.Referred to the Committee on Rules and Administration.
Mr. HATHAWAY. Mr. President, I am today introducing legislation whichwould provide for a special Presidential election should the Offices of Presidentand Vice President both be vacant at the same time.
In candor, I must admit that this bill is intended to deal specifically with thepotential situation confronting the Congress should the present President resign

or be removed from Office before the confirmation of his Vice-Presidential des-
ignee. But while the present situation may have engendered consideration of
this approach to Presidential succession, the principle it establishes is a sound one
of general applicability to circumstances of a similar nature.
In essence, the bill provides that in the case of a vacancy occurring in the Offices

of both the President and Vice President, there will be a special Presidential elec-
tion, with the highest ranking officer of the House of Representatives of the same
party as the outgoing President serving as acting President until such election is
held. This approach is identical in principle to the Succession Act of 1792 which
was enacted in the 2d Congress by some of the same individuals who drafted the
Constitution and which remained in force for 94 years. This act was altered
in 1886 and again in 1947 with the result that under present law the Speaker of
the House succeeds when a double vacancy occurs. I have attempted in the bill
to deal with one of the major ambiguities of the 1792 act, which is whether the
term of the new President would be 4 years or for the remainder of the unex-
pired term of his predecessor.
Under the bill I am proposing, the term of the specially elected President

would be limited to the time remaining in the outgoing President's unexpired
term. In this way, the traditional rhythm of our quadrennial Presidential elec-
tions, falling as they do every leap year, would remain undisturbed. As to the pro-
cedure to be followed in nominating and selecting candidates, the bill would leave
this to State law, as is currently required by the Constitution. I would assume
that should this measure be enacted the States would move expeditiously to enact
legislation with regard to a possible special election so that the 90-day time table
in the bill could be met.
There seems to be little question of the constitutionality of the special elec-

tion approach to the resolution of a double vacancy problem. The Constitu-
tion expressly provides that succession, in the case of a double vacancy, is a
matter to be determined by statute and, as noted earlier, the first statute passed
in this area did provide for such an election. For the benefit of my colleagues
interested in this question, I will have printed in the RECORD at the end of my
remarks an excellent memorandum on the question done by the Congressional
Research Service as well as a letter from three eminent constitutional scholars,
Paul A. Freund, Raoul Berger, and Abram Chayes attesting that—
In our view, the Constitutional text, the debates at Philadelphia and the prac-

tice under the Constitution leave no doubt that the Congress has the power to pro-
vide by statute for a special Presidential election in the event the offices of
President and Vice President both become vacant.
Assuming the constitutionality of a special election then, why would this ap-

proach be better than the presently established system? This question, it seems
to me, boils down to one of the legitimacy of government in a democratic society.
My introduction of this plan intends no disrespect for the distinguished Speaker
of the House, who would fill a Presidential vacancy should one occur under
present law. But the Speaker of the House has never sought the Presidency
nor have all the voters of the Nation had an opportunity to pass on his qualifica-
tions for this awesome Office. Furthermore, my introduction of this plan in-
tends no disrespect for the distinguished minority leader of the House who has
been nominated as Vice President by the President. But the same considerations
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apply—Mr. FORD has never sought the Presidency nor stood before the nationalelectorate. Further, there is something troubling about a President who is underthreat of impeachment or forced resignation having the power to name hissuccessor.
In either case—the succession of Mr. FORD or Mr. ALBERT—the country wouldhave a President not elected by the people. This result I find incompatible withthe basic principles upon which the Nation was founded and upon which thelegitimacy of our form of government rests.
It will be charged, I suppose, that what I am proposing constitutes a politicalattempt to nullify the mandate of the voters in the last election. I should say

first that in making these remarks I indicate no prejudgment of the outcome
of the current controversy surrounding the President. My remarks and my pro-
posal are directed solely to what happens if a vacancy occurs, not whether such a
vacancy ought to occur. When put in this context, such charges have little merit.
The mandate of last November's election belongs to Richard Nixon and Spiro
Agnew, not their political party. While winning the White House, Republicans
actually lost strength in the Senate and among the Nation's Governors. Given
this fact, who is to say with any assurance what the mandate of 1972 was?
Second, I cannot accept the charge of "power grab" or "coup" when the ques-
tion is actually being returned to the people, the ultimate arbiters of power
within our system.
If the President leaves office, the mandate of last year is negated; it seems logi-

cal to me to allow the people themselves to decide who shall then receive what
only they can rightfully give.

Finally, and this is one of the differences between my bill and the original
1792 Succession Act, my proposal would provide that the "interim" President—
who would serve between the occurrence of the vacancy and the special election—
would in fact be a member of the political party of the outgoing President. In this
way whatever party mandate which does attach at the preceding Presidential
election would be maintained until the people render their new judgment. In the
present case, the highest ranking officer of the House who is of the same party as
the previous President, and who would under my proposal, become Acting Presi-
dent, is GERALD FORD of Michigan.
Before concluding my remarks, I should acknowledge a debt of gratitude to

several individuals whose wisdom have made this proposal possible. I refer of
course to Professors Freund, Berger, and Chayes, who have provided advice on
the constitutionality of the special election, although they have not considered
the specific provisions of this bill, and also especially to Mayor Kevin White of
Boston who first discovered the possibilities of this procedure and brought it to
the attention of the Nation.
These are troubled and difficult times for all of us. The measure I propose will

not settle events finally or immediately. But it will insure that control of our basic
decisions and, indeed, our very future will remain directly in the hands of the
people.
Mr. President, I ask unanimous consent to have printed in the Record the two

documents I have mentioned in the course of my 'remarks, the letter from the law
professors and the Library of Congress report on this matter; and I further ask
unanimous consent that the bill be printed in the Record.
There being no objection, the material was ordered to be printed in the Record,

as follows:
LAW SCHOOL OF HARVARD UNIVERSITY,

Cambridge, Mass., November 1, 1978.
Hon. KEVIN H. WHITE,
Mayor of Boston,
Boston, Mass.
DEAR MAYOR WHITE: You have asked if, under the Constitution, Congress has

the power to provide by statute for a special election to fill the office of President
in the event that both the offices of President and Vice President become vacant.
In our opinion, Congress has such power.

Article 2, section 1, clause 6 of the Constitution provides:
"In Case of the Removal of the President from Office, or of his Death, Resigna-

tion, or Inability to discharge the Powers and Duties of the said Office, the Same
shall devolve on the Vice President, and the Congress may by Law provide for the
Case of Removal, Death, Resignation, or Inability, both of the President and Vice
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President, declaring what Officer shall then act as President, and such Officer shall
act accordingly, until the Disability be removed, or a President shall be elected."
The matter was expressly considered in the Constitutional Convention and the

debates show conclusively that the Framers intended to empower the Congress to
call a special election in those circumstances.
On September 7, 1787, it was moved in the Convention that the Legislature

should designate by law which officer of the United States would act as President
In the event of vacancies in the offices of both President and Vice President and
that "such officer shall arrive." James Madison objected to this language on the
ground that it would prevent the vacancy in the Presidency from being filled by
a special election. He therefore moved to change the language to read that the offi-
cer who was designated to "act as President" do so "until such Disability be re-
moved, or a President shall be elected." Madison's amendment was carried and
with minor stylistic changes was incorporated in the final text of the Constitution.
The Second Congress, of which Madison himself was a member, exercised this

very power when it enacted the Succession Act of March 1, 1792, providing for a
special election in the event of a simultaneous vacancy in both Presidential and
Vice Presidential offices. 1 Stat. 239. Actions of the First and Second Congresses
are traditionally given great weight on questions of Constitutional Interpretation.
Myers v. U.S. 272 U.S. 52, 175 (1926).
The text of the relevant sections of the Act of 1792 is attached to this letter.

You will note that the Act provided for the special election to be omitted if the
double vacancy occurred within six months of the expiration of the Presidential
term. It also stipulated that the president pro tempore of the Senate (and if
there was none the Speaker of the House) should act in the interim until the
special election; and that the person elected should serve for a term of four
years from the next inauguration day following the special election. These
features are remarked here not to suggest that they are Constitutionally re-
quired, but to indicate the flexibility that is available to the Congress in dealing
with the practical questions involved in a special election.
The Act of 1792 remained law for almost a century. Then the mechanism of

Presidential succession was changed to provide that in the event of the vacancy
of both the offices of President and Vice President, one or another member of
the Cabinet in the order therein provided should "act as President." But the
statute went on to provide that Congress should assemble within twenty days,
presumably to consider what further action to take.
The 1886 statute was in turn replaced in 1947 with the present law providing

that in the event of the vacancy of both the offices of President and Vice Presi-
dent, the Speaker of the House of Representatives would act as President to be
followed by the President pro tempore of the Senate to be followed by ranked
Cabinet officers for the remainder of the then Presidential term. 3 U.S.C. 19.
These subsequent enactments are further evidence of the broad and flexible

authority available to Congress in fulfilling its Constitutional mandate to pro-
vide for continuity in the office of President in case of "removal, death, resigna-
tion or inability of both the President and Vice President."
In our view, the Constitutional text, the debates at Philadelphia and the prac-

tice under the Constitution leave no doubt that the Congress has the power to
provide by statute for a special Presidential election in the event the offices of
President and Vice President both become vacant.

Yours very truly,
PAUL A. FREUND.
ABRAM CHAYES.
RAOUL BERGER.

ATTACHMENT

(Second Congress. Session. 1. Ch. 8. 1792, 1 Stat. 239.)
SEC. 9. And be it further enacted, That in case of removal, death, resignation

or inability both of the President and Vice President of the United States, the
President of the Senate pro tempore, and in case there shall be no President of
the Senate, then the Speaker of the House of Representatives, for the time
being shall act as President of the United States until the disability be removed
or a President shall be elected.

SEC. 10. And be it further enacted, That whenever the offices of President and
Vice President shall both become vacant, the Secretary of State shall forthwith
cause a notification thereof to be made to the executive of every state, and shall
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also cause the same to be published in at least one of the newspapers printed in
each state, specifying that electors of the President of the United States shall be
appointed or chosen in the several states within thirty-four days preceding the
first Wednesday in December then next ensuing: Provided, There shall be the
space of two months between the date of such notification and the said first
Wednesday in December, but if there shall not be the space of two months be-
tween the date of such notification and the first Wednesday in December; and
if the term for which the President and Vice President last in office were elected
shall not expire on the third day of March next ensuing, then the Secretary of
State shall specify in the notification that the electors shall be appointed or
chosen within thirty-four days preceding the first Wednesday in December in
the year next ensuing, within which time the electors shall accordingly be ap-
pointed or chosen, and the electors shall meet and give their votes on the said
first Wednesday in December, and the proceedings and duties of the said electors
and others shall be pursuant to the directions prescribed in this act.

SEC. 12. And be it further enacted, That the term of four years for which a
President and Vice President shall be elected shall in all cases commence on the
fourth day of March next succeeding the day on which the votes of the electors
shall have been given.
Approved, March 1, 1792.

CONGRESSIONAL RESEARCH SERVICE,
Washington, D.C.

From: American Law Division.
Subject: Provision for Special Election in Event of Vacancies in Offices of Presi-

dent and Vice President.
This is in response to your request for consideration of the constitutional

validity of a provision for special elections to fill the offices of President and
Vice President when both become vacant. It appears that the language of the
Constitution does not preclude provision for such an election and may be read
to support that alternative; when the debates in the Constitutional Convention
are review, such support becomes much clearer and stronger. It therefore may
be concluded that the proposal under consideration is consistent with the
Constitution.
Although the Constitution has been amended twice now in some respects of

presidential succession the pertinent language remains that of Art. II, § 1, cl. 6.
"In Case of the Removal of the President from Office, or of his Death, Resigna-
tion or Inability to discharge the Powers and Duties of the said Office, the same
shall devolve on the Vice President, and the Congress may by law provide for
the Case of Removal, Death, Resignation or Inability, both of the President and
Vice President, declaring what Officer shall then act as President, and such
Officer shall act accordingly, until the Disability be removed, or a President shall
be elected."
The final clause "or a President shall be elected" is. of course, consistent with

the view that the designated officer should serve until the next regular presiden-
tial election or with the view that Congress could provide for a special election.
In any event, the language does not preclude the calling of such an election.
But the Convention materials amply demonstrate that authority for Congress
to call a special election in the event of a vacancy in both offices was intended.
The report of the Committee on Detail, which had considered and blended many

of the details of various plans offered to the Convention, contained the following
language with regard to succession. It will be noted that no provision for a
Vice President had yet been made. "In case of his removal as aforesaid, death,
resignation, or disability to discharge the powers and duties of his office, the
President of the Senate shall exercise those powers and duties, until another
President of the United States be chosen, or until the disability of the President
be removed." 2 M. Farrand (ed.), The Records of the Federal Convention (4141787
(New Haven rev. ed. 1937), 186. Madison reported no debate on this language
when the sections on the Presidency were considered on August 24, 25 and 27. It
Is noted that consideration of the entire clause was postponed because some
members were concerned about the ambiguousness of the word "disability",
Id., 427, and on August 31 all postponed sections were referred to the Committee
of Eleven for consideration. Id., 473. The above quoted language thus went to
the Committee as reported.

1 20th Amendment §§ 3, 4; 25th Amendment.
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In the report of the Committee of Eleven, the above quoted language was re-
tained with the exception of the substitution of the Vice President for the
President of the Senate. Id., 499. No provision for succession beyond the Vice
President was included. Farrand's report of the notes of McHenry, one of the
Members of the Committee of Eleven contains the following: "No provision in
the above for a new election in case of the death or removal of the President."
This would appear to negate the inference that the language "until another
President of the United States be chosen" would have allowed Congress to
provide for one.
When the section was considered on September 7, Randolph of Virginia moved

to add the following: "The Legislature may declare by law what officer of the
United States shall act as President in case of the death, resignation, or dis-
ability of the President and Vice President; and such officer shall act accord-
ingly until the time of electing a President shall arrive."
However, Farrand continues, "Mr. Madison observed that this, as worded,

would prevent a supply of the vacancy by an intermediate election of the Presi-
dent, and moved to substitute—'until such disability be removed, or a President
shall be elected—'." The motion was then adopted. Further, reports Farrand :
"It seemed to be an objection to the provision with some, that according to

the process established for choosing the Executive, there would be difficulty in
effecting it at other than the fixed periods; with others, that the Legislature was
restrained in the temporary appointment to 'officers' of the U.S.: (They wished
it to be at liberty to appoint others than such.)"
"On the motion of Mr. Randolph, as amended, it passed in the affirmative."

Id., 535.
It seems evident, therefore, that the Convention consciously chose to substitute

language which gave Congress the option to provide for a special election if
both the Presidency and the Vice Presidency became vacant. But the Committee
on Style in reporting what is in essence the clause as it now appears in the
Constitution rendered the final passage to read "until the disability be removed,
or the period for choosing another President arrive." Id., 599. Without recorded
debate, the Convention when it reached this section changed it back to "or a
President shall be elected." Id., 626. The decision of September 7 to leave Con-
gress with the power to provide for a special election was thus confirmed.
Apparently, the only reference to the question in the ratifying conventions in

the States occurred in Virginia, where George Mason, a delegate who had re-
fused to sign the Constitution, objected that the clause did not require a speedy
election of another President in case of vacancy in both the Presidency and the
Vice Presidency. Madison responded: "When the President and Vice President
die, the election of another President will immediately take place; and suppose
it would not,—all that Congress could do would be to make an appointment
between the expiration of the four years and the last election, and continue
only to such expiration. This can rarely happen." 3 J. Elliot, Debates on the
Adoption of the Federal Constitution (New York: 1888), 487-488. Obviously,
Madison was saying that Congress could provide for a special election but was
not required to do so; it could provide for the devolution of the powers and
duties of the office upon some other officer until the next regularly scheduled
election.

It therefore appears that the Convention consciously chose to recognize power
in Congress to provide for a special election in the event of a vacancy in both
offices. Nothing has been found in the debates of the Convention or of the ratify-
ing conventions to negate the conclusion, nor does the Twenty-fifth Amendment
which made significant changes in this area touch upon this question so as to
require a different conclusion.
When in the Act of March 1, 1792, Congress established a policy on succession,

it included § 10, 1 Stat. 240, which provided for a special election in the event
of a vacancy in both offices. The section read:
"SEC. 10. And be it further enacted, That whenever the offices of the President

and Vice President shall both become vacant, the Secretary of State shall forth-
with cause a notification thereof to be made to the executive of every state, and
shall also cause the same to be published in at least one of the newspapers
printed in each state, specifying that electors of the President of the United
States shall be appointed or chosen in the several states within thirty-four days
preceding the first Wednesday in December then next ensuing:
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Provided: There shall be the space of two months between the date of such
notification and the said first Wednesday in December, but if there shall not be
the space of two months between the date of such notification and the first
Wednesday in December; and if the term for which the President and Vice
President last in office were elected shall not expire on the third day of March
next ensuing, then the Secretary of State shall specify in the notification that
the electors shall be appointed or chosen within thirty-four days preceding the
first Wednesday in December in the year next ensuing, within which time the
electors shall accordingly be appointed or chosen and the electors shall meet and
give their votes on the said first Wednesday in December, and the proceedings
and duties of the said electors and others shall be pursuant to the directions
prescribed in this act."
The significance of this enactment for purposes of constitutional interpretation

may well be gleaned from the comment of Chief Justice Taft who observed, when
the protective tariff was challenged, that the first such law was enacted in the
First Congress. "In this first Congress sat many members of the Constitutional
Convention of 1787. This Court has repeatedly laid down the principle that a
contemporaneous legislative exposition of the Constitution when the founders of
our government and framers of our Constitution were actively participating in
public affairs, long acquiesced in, fixes the construction to be given its provisions."
Hampton & Co. v. United States, 276 U.S. 394, 412 (1928). See also Myers v.
United States, 272 U.S. 52, 175 (1926).
When President Truman recommended in 1945 changes in the law of presi-

dential succession, he included a special election of the President and Vice Presi-
dent when both offices became vacant. H. Doc. No. 246, 79th Cong., 1st sess.
(1945) ; 91 Cong. Rec. 6272 (1945). A bill was reported to the House embodying
this recommendation, H.R. 3587, 79th Cong., 1st sess. (1945), § 3 (f ), but it was
struck on the House floor, primarily because the schedule set out could possibly
cause great instability in the country and because the States would be required
to legislate a number of changes in their election laws. 91 Cong. Rec. 7024-7025
(1945). The House then passed the bill but it was not considered by the Senate;
in 1947, however, a bill identical to the House-passed bill, thus omitting the
special election provision, was passed by the Senate and accepted by the House.
In conclusion, then, it seems clear that the language of Art. II, § 1, cl 6, espe-

cially when considered in light of the events leading to its adoption by the
Constitutional Convention, provides adequate support for the proposed bill.

JOHNNY H. KILLIAN,
Legislative Attorney.

S. 2678

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 19 of title 3, United States Code,
is amended to read as follows:
"Section 19. Vacancy in the offices of both President and Vice President.
"(a) (1) If, by reason of death, resignation, removal from office, inability, or

failure to qualify, there is neither a President or Vice President to discharge the
powers and duties of the office of President prior to the 20th day of January in
the fourth year of the current Presidential term, and—
"(A) if the Speaker of the House of Representatives is a member of the same

political party as the President regularly elected for that term, then the Speaker
of the House of Representatives shall, upon his resignation as Speaker and as a
Representative in Congress, act as President until the inability is removed or
until a President and Vice President take office for the remainder of the term in
which the vacancy occurs; or
"(B) if the Speaker of the House of Representatives is not a member of the

same political party as the President regularly elected for that term and the
Minority Leader of the House of Representatives is a member of the same
political party as the President, then the Minority Leader shall, upon his resigna-
tion as Minority Leader and as Representative in Congress, act as President until
the inability is removed or until a President and Vice President take office for
the remainder of the term in which a vacancy occurs.
"(2) If by reason of death, resignation, removal from office, inability, or

failure to qualify, there is neither a President or Vice President to discharge the
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powers and duties of the Office of President, on or after the 20th day of January
of the fourth year of the current Presidential term, and—
"(A) if the Speaker of the House of Representatives is a member of the same

political party as the President regularly elected for that term, then the Speaker
of the House of Representatives shall, upon his resignation as Speaker and as
Representative in Congress, act as President until the inability is removed or
the end of the term in which the vacancy occurs; or
"(B) if the Speaker of the House of Representatives is not a member of the

same political party as the President regularly elected for that term and the
Minority Leader of the House of Representatives is a member of the same
political party as the President, then the Minority Leader shall, upon his resigna-
tion as Minority Leader and as Representative in Congress, act as President until
the inability is removed or the end of the term in which the vacancy occurs.
"(b) (1) (A) If under subsection (a) the Speaker of the House of Representa-

tives or the Minority Leader of the House of Representatives fails to qualify
as acting President, and if, by reason of death, resignation, removal from office,
or inability, there is no acting President to discharge the powers and duties of the
office of President prior to the 20th day of January in the fourth year of the
current Presidential term, then the officer of the United States who is highest on
the following list, and who is not under disability to discharge the powers and
duties of the office of President shall act as President until the disability is
removed or until a President and Vice President take office for the remainder
of the term in which the vacancy occurs: Secretary of State, Secretary of the
Treasury, Secretary of Defense, Attorney General, Secretary of the Interior,
Secretary of Agriculture, Secretary of Commerce, Secretary of Labor, Secretary
of Health, Education, and Welfare, Secretary of Housing and Urban Develop-
ment, Secretary of Transportation.
"(B) If under subsection (a) the Speaker of the House of Representatives or

the Minority Leader of the House of Representatives fails to qualify as acting
President, and if, by reason of death, resignation, removal from office, or inability,
there is no acting President to discharge the powers and duties of the office of
President on or after the 20th day of January in the fourth year of the current
Presidential term, then the officer of the United States who is highest on the
following list, and who is not under disability to discharge the powers and duties
of the office of President shall act as President until the disability is removed
or until the end of the term in which the vacancy occurs: Secretary of State,
Secretary of the Treasury, Secretary of Defense, Attorney General, Secretary of
the Interior, Secretary of Agriculture, Secretary of Commerce, Secretary of Labor,
Secretary of Health, Education, and Welfare, Secretary of Housing and Urban
Development, Secretary of Transportation.
"(2) An individual acting as President under this subsection shall continue so

to do as specified in paragraph (1) of this subsection, but not after a qualified
and prior-entitled individual is able to act, except that the removal of the dis-
ability of an individual higher on the list contained in paragraph (1) of this
subsection or the ability to qualify on the part of an individual higher on such
list shall not terminate his service.
"(3) The taking of the oath of office by an individual specified in the list in

paragraph (1) of this subsection shall be held to constitute his resignation from
the office by virtue of the holding of whieh he qualifies to act as President.
"(c) (1) If there is neither a President nor a Vice President to discharge the

powers and duties of the office of President because of death, resignation, re-
moval from office, inability, or failure to quali'y, occurring prior to the 20th day
of January in the fourth year of the current Presidential term, then on the
90th day (excepting holidays) after the date on which the acting President under
paragraph (1) of subsection (a) or under paragraph (1) (A) of subsection (b)
takes the oath of office of the Presidency, there shall be appointed electors of
the President and Vice President in the manner such electors are provided for
in a regular election for the offices of President and Vice President.
"(2) Electors appointed on such 90th day shall meet and give their votes on

the 7th day following the date of their appointment.
"(d) Subsections (a) and (b) of this section shall apply only to such officers

as are eligible to the office of President under the Constitution. Subsection (b)
of this section shall apply only to officers appointed, by and with the advice and
consent of the Senate, prior to the time of the death, resignation, removal from
office, inability, or failure to qualify, of the Speaker or the Minority Leader of
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the House of Representatives, and only to officers not under impeachment by
the House of Representatives at the time the powers and duties of the office
of President devolve upon them.
"(e) During the period that any individual acts as President under this

section, his compensation shall be at the rate then provided by law in the case
of the President."

SEC. 2. (a) Section 101 of title 3, United States Code, is amended by—
(1) striking out "The term" and inserting in lieu thereof the following: "(a)

Except as provided in subsection (b), the term"; and
(2) adding at the end thereof the following new subsection:
"(b) A President and Vice President elected under section 19(c) shall com-

mence their term of office on the second day after the date on which the result
of the electoral vote is announcea by the President of the Senate and such
term shall end at noon on the twentieth day of January next following the next
regular election of a President and Vice President."
(b) Item 19 of the table of sections of chapter 1 of title 3, United States Code,

is amended to read as follows:
"19. Vacancy in the offices of both President and Vice President."

Senator HATHAWAY. I should note that one of the differences be-
tween my bill and the original 1792 Succession Act is that my proposal
would provide that the "Interim" President—who would serve be-
tween the occurrence of‘the vacancy and the special election—would
in fact be a member of the political party of the outgoing President.
In this way, whatever party mandate which attaches at the proceeding
Presidential election would be maintained until the people render
their new judgement.

It seems to me, Mr. Chairman, that this alternative is much pref-
erable to the present situation. It would enable Congress to move
deliberately and with confidence in the consideration of a Vice Presi-
dential nominee, secure in the knowledge that should something hap-
pen to the President in the meantime, the question of succession would
return to the people.
In a double vacancy situation—or in a situation where there is a

cloud over the Vice Presidential appointment—a major consideration
must be to maintain the legitimacy of the Government. And in our
system, Mr. Chairman, legitimacy comes only from the people. While
agreeing with the thrust of the 25th amendment, there are situa-
tions— such as those I have alluded to—where it does not offer suffi-
cient protection to this principle. I urge the chairman to give serious
consideration to my proposal as an alternative to changing the amend-
ment; although it is pending before another committee, the Rules
Committee, any interest expressed in this proposal by this subcom-
mittee would be a significant spur to the adoption of this bill as
legislation.
I thank you very much, Mr. Chairman, for allowing me to appear

before the committee. I should add that Congresswoman Pasty Mink
has introduced a similar bill in the House of Representatives. I intro-
duced this bill at the time President Ford was being considered for
Vice President.
Thank you.
Senator BAYH. I appreciate your taking the time to let us have

your thoughts. Do you have a bit more time that we could explore
some other new avenues of this?

Senator HATHAWAY. Yes.
Senator BAYH. The way I understand your proposal, Senator Hath-

away, is that you feel we should continue to implement the provisions

54-563 0 - 75 - 3
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of the 25th amendment, in the event there is either a double tragedy

at one time, as one could envision an airplane accident involving both

the President and Vice President, or some crazy catastrophe of vio-
lence. In that instance, the measure that you propose would be imple-
mented in which you would have a temporary President for 90 days

during which the Nation would choose a President of their own true

election, and a Vice President.
Senator HATHAWAY. That is correct.
Senator BAYH. I think that proposal has considerable merit to it.

In thinking about the 25th amendment when we were going through

the process, we had to draw the line as to what we felt had tradition-

ally been constitutionally established and what we felt could indeed
be enacted by statute. I think your assessment is right, that not only
does the Congress have the authority to enact such legislation short

of a constitutional amendment, but because it traditionally certainly

has been handled that way. This was one of the weaknesses that one
could perceive in the 25th amendment; that perhaps it did not go far

enough.
Another factor we considered which probably would have to be

dealt with by constitutional amendment, particularly since we have
dealt with this area for the first time by constitutional amendment, is
disability. There was some line of thought that that should be han-
dled by statute prior to taking action. Nothing had been done prior
to the 25th amendment. I think once the 25th amendment was en-
acted we, by precedent, established this constitutional domain. One of
the weaknesses that still exists in the 25th amendment that we were
painfully aware of was what do we do if the Vice President becomes
disabled? We have a situation under the 25th amendment, the other
section, not being. questioned here, so far not being implemented fortu-
nately, but if a President becomes disabled we have in the past through
the 25th amendment to make the Vice President acting President and
to then test that, as you know.
What we do if the Vice President becomes disabled, we do not

have that. That is a weakness.
The decision that we had to make which resulted in the continued

existence of the shortcoming you pointed out, as well as the one I just
pointed out, was that we though one constitutional amendment could
carry on this great a load. You get beyond a certain point and then
you begin to pick up all of those that are shooting at the imperfections.
It does not take long until you get more than one-third of any one
body and then you are through.
Senator HATHAWAY. Right.
Senator BAYIT. Now, you suggested that you had some reservations

about Senator Pastore's provision. Could you share those thoughts
with us, please?
Senator HATHAWAY. Well, with regard to Senator Pastore's amend-

ment, I think there is a need to allow the people in every possible case
that we can to elect their own President and certainly his principle is
right, that when an appointed Vice President succeeds to the Presi-
dency he really has not been elected by the people even though he has
been approved by the Congress. It would seem to be almost a natural
followup to Senator Pastore's recommendation that we abolish the
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Office of Vice President althogether, and when a President is out of
office for one reason or another during his term, we simply have a
special election.
I know Dr. Schlesinger has spoken at great length with regard to

his proposal and I think Dr. Schlesinger's point of view has a great
deal of merit. The Vice President, of course, has of recent date been
used by the President in various capacities and he has turned out to
be sort of an additional Cabinet member who has proved to be useful
to at least the last two or three Presidents, but I think it is probably
an office that we could get along without. We have gotten along with-
out it for many years in our history when, through some misfortune,
there has not been any person in that office for a period of time.
Senator BAYH. May I explore that idea with you?
Senator HATHAWAY. If we are going to elect a President when there

is an appointed Vice President, you know, it seems to me to follow
naturally why have the office at all? If he is going to be appointed to
take care of the contingency of the President leaving office before
his term is up, so that he can take over, and yet we are going to elect
one in that situation, why not just leave it vacant and when the Presi-
dent does leave office, have some appointment procedure analogous to
the one I outlined in my statute such as the ranking Member of the
House of Representatives of the party of the President take over
during the 90-day period when we have the special election.
Senator BAYH. The major concern I have about the Schlesinger

proposal, is that, although the Vice President has been ridiculed as
part of our governmental institutions, it seems to me the one role the
Vice President does play is to have an unquestioned continuity of
authority whenever a President is taken from us. Let's ignore the past
experience—the unfortunate experience—we have only had one, in
200 years and hopefully it will be at least 200 more before we have
another one like this. But the more traditional loss of a leader, the
Kennedy and the Roosevelt experience that I mentioned to Senator.
Pastore, is a real shock to the country. I mean, it really is like an am-
putation of a leg. The Nation is sort of unstable and it needs some-
thing to lean on. The fact that there is a person who can succeed and
put a firm hand on the steering wheel to grasp the reins of leadership
is something that sort of shores up the country in an hour of real need
for that kind of thing.
Now, if during that period we had to go to Mr. X or Mr. Y who

could conceivably be the minority leader of the House, it would seem
to me that this would be a disabling kind of thing. Your proposal
makes good sense to me—if you can provide an alternative. I want
you to analyze what I am saying and critique it in your way. I know
you can. For about 30 days after the succession of Gerald Ford it was
a honeymoon period with no one questioning him. Everybody said
the 25th amendment really gave us continuity but the criticism
started arising when President Ford granted immunity to President
Nixon, then wanted to raise taxes and started performing Presidential
functions. This would be the same kind of criticism that would be
directed at any President chosen by any means. We did have con-
tinuity; the authority was passed and nobody questioned the fact
that Gerald Ford had the authority.
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I wonder if that is not perhaps the most important role the Vice
President can play under normal circumstances.
Senator HATHAWAY. Well, it seems to me that although you can

say since President Ford was confirmed by the House and the Senate,
at least he had some kind of a mandate in that respect, that the people
would probably grant a honeymoon period and retain confidence in
the minority leader of the House in about the same way. If you go
back to the days when Franklin Roosevelt passed away, for example,
and Harry Truman, because of strength and power of Franklin Roose-
velt, played a very minor role as his Vice President, I think the
people at that time, extended to him a honeymoon period and it was
not much different than if he had been minority leader of the House
because he was certainly not known very well. People did not have
any opportunity to make any judgment of him when he was Vice
President and nevertheless, we weathered that storm without any
difficulty; quite fortunately Harry Truman turned out to be an excel-
lent President. And I think with an interim one, especially when he
is going to serve for a 90-day period and people know they are going
to have an opportunity to choose their own person in 90 days, I So
not think that the people of the country would lose confidence in the
country going on for that period of time under the leadership of either
the Speaker of the House or, if the House was constituted the way it
is now, or the minority leader of the House. Those two officers are
important in themselves and I think people recognize that the people
elected to those offices in the House of Representatives are normally
outstanding people and probably of the same caliber and ability as
the person who is designated by the President to serve as Vice
President.

Senator BAYII. There was this grandiose annointment sermon down
at the East Room of the White House in which the Nation got a
glimpse of Jerry Ford, almost for the first time. We did hold these
hearings and he was the Vice President. President Truman was the
Vice President and Vice Presidents had traditionally moved on up in
the election procession. That is one thing that was considered, although
I am not saying that I do not think you have a good point there. As I
mentioned in my opening statement I do not think a lot of people
expected Truman to be President o,f the United States when they
voted for F.D.R.
Let me ask you about another question. One of the things that we

weighed in considering the 25th amendment was the problems that
had existed in the past with the various succession statutes and
whether we should incorporate those by constitutional amendment.
We then decided not to do so. This is one of the problems that would
be presented by your statute that we could address ourselves to, or
maybe you do not share the beliefs of this problem. We can only
have one president. We found some pretty good quotes that either
you are President or you are not President. When you are President
you are not anything else, and if we take the Speaker of the House
and elevate him even for 90 days as President, what happens to him
after his 90 days? You see what I mean? I mean, you are comingling
Legislative and Executive authority. And, once a person is taken
out of a role, then how does he reassume it?
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Senator HATIIWAY. Your point is that the bill does not provide for
what happens to him afterwards. I presume he would go back to
being Speaker of the House or the minority leader, whatever the
case might be. A much inflated one, I would say, but nevertheless—
Senator BAYII. He might never be the same.
Senator HATHWAY. He might never be the same personality-wise.
Senator BAYII. I have no problem with your succession as far as

permanent presidency is concerned. I know when I study it I have
a problem. I can anticipate that there may be a significant constitu-
tional question where somebody is made temporary President and then
reinserted in their earlier role. This was one of the major reasons for
the ;feeling that we needed the other section of the 25th amendment.
I think there was good constitutional authority to interpret what the
Constitution said prior to the 25th amendment—that the Vice Presi-
dent could indeed move in and take over as President if the President
were disabled. However, with disability, you have a different question
than you have with death. When the President is dead, the Vice Presi-
dent moves in and is President. The circumstances do not arise that
a dead President is going to reassert himself. Once a person becomes
President can he ever be anything else? I do not ask you to have an
immediate solution but that is a question that I think we had better
look at.
Senator HATHAWAY. Right. I am gratified you called it to my

attention. I assumed in the bill based on the existing constitutional
language that either the Speaker or the minority leader, would be
interim or acting President and he would be so labeled and go back
to where he came from. That does not preclude him from running
himself as a candidate for President.
Senator BAYH. To keep from having a direct breach or division

of power, would he have to resign as Speaker? Could one continue
to be Speaker and Acting President at the same time?
Senator HATHAWAY. I would suppose that he could not because of

the separation of the branches of Government.
Senator BAYH. I would like for us to resolve this. I think your

idea makes good sense and we might think about that.
Senator HATHAWAY. But I do not see anything offhand that would

be difficult about a leave of absence type of situation where he can be
reinstated in his role as Speaker of the House or minority leader. He
has been elected in normal circumstances. Although the Speaker does
not have to be an elected official, under normal circumstances he is
elected for a 2-year term, so there is no violation of that by going back
to the office to which he was elected.
Senator BAYH. Well, I would like to think about that ;further with

you. This is a contingency that we have not provided for. Are you at
all concerned about one other aspect of the general election under
those circumstances? Given the time of crisis that would follow the
loss of two leaders, either at the same time or during a short period
of time, and the divisive characteristic of an election

' 
have you con-

sidered the instability that would follow? I mean, you know, we could
have a Donnybrook. And this is not the kind of thing that really
pulls the country together despite what people say.
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Senator HATHAWAY. That is true. But many other countries operat-
ing under the parliamentary form of government do this and it has
proven to be not that divisive or not that unstablizing for those
countries. I am sure that this country is stable enough to withstand
a special elecion without having any divisiveness.
Senator BAYH. I think our responsibility, as I am sure you recognize,

is to look at all eventualities and normally think this country can
withstand almost anything. It has. The most extreme situations occur
during a war and we have had election during wars.
Well, unless you have further comments—
Senator HATHAWAY. No. Thank you very much, Mr. Chairman.
Senator BAYH. I look forward to discussing this further with you

and I appreciate your insight in bringing this to our attention.
Senator HATHAWAY. Thank you.
Senator BAYH. You are certainly welcome.
Our next witness is Chairman Peter Rodino of the House Judiciary

Committee. We just received word that they have had a vote over
there and he will be here within the next 4 or 5 minutes if he is not
here earlier.
[A short recess was taken.]
Senator BAYH. We will reconvene if you please.
We are priviledged this morning to have with us the chairman of the

House Judiciary Committee, the Honorable Peter Rodino, a man that
I have had the good fortune to work with over the years, and who has
exhibited a great deal of leadership in this important area of the
Judiciary.
I say to you, Mr. Chairman, not as a colleague in the Congress but

as a citizen of this country, that we are all in your debt for the excep-
tionally difficult job that you carried with great valor in trying times
through the months of 1974. We are glad to have you with us here and
we are looking forward to your comments on our efforts to examine the
25th amendment.

STATEMENT OF HON. PETER W. RODINO, JR., A REPRESENTATIVE
IN CONGRESS FROM THE 10TH CONGRESSIONAL DISTRICT OF THE
STATE OF NEW JERSEY

Mr. RODIN°. Thank you very much, Mr. Chairman.
Senator, in view of the fact that we did go through a very trying

period where the 25th amendment came into practice, I feel that what-
ever experience we can offer might be helpful during your considera-
tion of this matter.
I have a prepared statement which I would like to read.
Senator BAYH. Please.
Mr. RODIN°. Mr. Chairman, in the 10 short years since its recom-

mendation by the Congress, and in the 8 short years since its ratification
by the States, the 25th amendment has already played a vital role in the
course of our history.
I think it is unquestionable that without section 2 of the 25th amend-

ment, this Nation might not have endured nearly so well the ordeal of
its recent constitutional crisis.
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This subcommittee and you, Mr. Chairman, of course, took the lead
10 years ago in drafting the 25th amendment, and the smoothness with
which power has shifted under extraordinary circumstances is strong
evidence of the amendment's usefulness and of your own foresight and
wisdom. The Nation owes a debt of gratitude to your leadership.
No one could have foreseen the totally unprecedented situation where

serious criminal conduct and abuse of power could produce not one,
but two vacancies in the office of Vice President within the short span
of 10 months.
With that predicament now behind us, however, this seems a par-

ticularly useful time to consider some of the issues the implementation
of the amendment may have raised.

First, it is apparent that if there are weaknesses in the 25th amend-
ment, they are not weaknesses of workability. The amendment works,
and in my judgment works well. The mechanics of nomination and
confirmation are sound; the President retains the right to choose an
individual with whom he is compatible; and, the people are assured
of an individual whose integrity is measured by exhaustive scrutiny of
their elected representatives.
Some, however, have been genuinely troubled by the fact that pres-

ently neither the President nor the Vice President of our country is
an elected official.
Moreover, our current President was himself elevated by an indi-

vidual, who, shortly thereafter, was forced to resign to avoid certain
impeachment; subsequently, our Vice President was chosen by the
unelected President.
Although these are serious and legitimate concerns, we must recog-

nize that they were clearly not created by the 25th amendment; if
anything, these problems would have been made unimaginably worse
without section 2 of the 25th amendment.
Had there been no amendment, not only would the Nixon and Agnew

resignations still have left the Nation without a nationally elected
executive, but the uncertainty and partisan divisions which would have
been inherent in the operation of the succession statutes might have
threatened the very constitutional process which ultimately preserved
our institutions. Or, barring that, they might have rendered any "new
administration" wholly unable to govern.
The 25th amendment permitted the constitutional process to proceed

in such a way that the American people could have confidence that no
one sought partisan advantage. A Republican President, if removed
from office, would be replaced by another Republican President. Andif the Nation were to undergo the trauma of an impeachment, it couldat least be assured that a reasonable constitutional mechanism for con-
tinuity was available.
:Any process which seeks to provide for succession in the event of con-
stitutional crisis must elevate, at least temporarily, those who have notbeen elected to national office. At least the 25th amendment achievesthis without injecting partisan issues, while assuring close congres-sional scrutiny of the new national officers.
The problems of unelected Presidents and Vice Presidents are none-theless very real, and perhaps we should consider whether undercertain circumstances mechanisms beyond the 25th amendment ought
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to be made available. I know that Senator Pastore has proposed that
whenever a 25th amendment Vice President assumes the presidency,
Congress make arrangements for a special election if more than 1 year
remains of an unexpired term. The Judiciary Committee in the House
may wish to take a look at similar suggestions. At the present time I
think that it bears scrutiny.
This morning, however, I would like to take a minute to address the

operation of the 25th amendment itself as it has been implemented by
the President and by the Congress.
At the time of the consideration of the Rockefeller nomination, in

remarks before the Sigma Delta Chi Society of Professional Journal-
ists, President Ford suggested that definite time restrictions be written
into the amendment. The President urged that new language in section
2 be added to impose a stated deadline for the Congress to confirm a
Vice President. If that period were to pass without affirmative action,
the Congress would then be required promptly to begin hearings on
another nominee.
Mr. Chairman, I strongly oppose the President's recommendation.

A time deadline in my judgment, is inconsistent with the responsibility
the Constitution imposes. At the very heart of the 25th Amendment
is the notion that this is not an ordinary advise and consent proceeding.
Under the Constitution this appointment alone is subject to the
scrutiny of both Houses.
Because the people are not afforded the opportunity to cast their

own vote it would be unthinkable to place on their representatives the
burden of reaching a rushed judgment. There has been no evidence
that the Congress has taken its responsibility under this amendment
lightly it has not been dilatory, it has not been obstructive. If it has
taken special care, and perhaps a week or a month longer than the
President might have wished, it has done so because of the special
responsibility we have felt to insure and restore confidence in our
Government's integrity.
Senator Cannon's committee and the House Judiciary Committee

would have done the nation a great disservice if they had failed to
make the most exhaustive inquiry into all relevant aspects of the
nominee's qualifications and fitness to hold this high office.
But the very extensiveness and exhaustiveness of the committee's

investigations has raised some questions that I know trouble members
of the Judiciary Committee in the House.
In the case of the Ford nomination our committee had investigators

and lawyers in Grand Rapids, Mich. within 24 hours of the President's
selection. Every agency of the Federal Government was contacted and
a request went out for all files in their possession relating to the
nominee.
The Judiciary Committee staff, working closely with the Joint Com-

mittee on Internal Revenue Taxation, conducted an independent audit
of Mr. Ford's tax returns, reviewed his personal financial records
and interviewed hundreds of individuals as part of the investigation.
In addition, all members of the committee had access to, or were

briefed on, the information generated by the FBI in its own full
field investigation. Thirty-three officers and more than 350 special
agents interviewed more than 1,000 people in all parts of the country,
resulting in more than 1,700 pages of reports.
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The Rockefeller investigation, because of the complex questions
of family wealth, was even more extensive, as it should have been.
All aspects of the nominee's private and public life were probed and
scrutinized intensely over a period of more than 4 months.
The very intensity of these two inquiries, however, has raised

serious questions within our committee regarding the reasonable limits
of a 25th amendment investigation. On the one hand, the inquiry must,
he wholly thorough and complete, commensurate with the responsi-
bility the Constitution imposes. On the other hand, very great care
must be taken not to obscure the genuine larger issues, to preserve
the nominee's civil liberties and to protect his reasonable right to
privacy regarding matters that do not bear on his fitness to govern.
In the case of the Rockefeller nomination particularly, many times

it became extremely difficult to draw the line between relevant mat-
ters relating to the nomination and matters intrusive upon the rights
of other members of the Rockefeller family.
Perhaps the reason these issues have caused such difficulty is that

no clear enunciation has ever been made as to precisely what standard
it is that marks the criterion for our judgment. The lengthy and very
scholarly hearings held on the amendment in 1964 and 1965 did not
address this question in any real depth. We all agreed that Congress
was to have a major role and that we should be expected to subject any
nominee to a wide range of questioning on public policy issues. But
just what it was that we were to examine about each nominee's life
and fitness was not as fully considered.
Perhaps that would not have presented a significant problem had

not the first implementation of the amendment taken place in an
atmosphere clouded by Watergate and on the occasion of the resigna-
tion of a Vice President charged with serious criminal conduct.Sud-
denly we in the Congress were faced with a new responsibility: an
obligation to insure a man's integrity as well as to judge his philosophy
and competence.
I believe that the Senate Rules Committee, the House Judiciary

Committee and the Congress as a whole fully met that responsibility.
Congress conducted fair, thorough and very useful investigations. But
I hope that this subcommittee, under your chairmanship, will ex-
plore the whole larger issue of what it is that the 25th amendment
requires of a committee investigation.
In doing so, I know the subcommittee will be applying very sensi-

tive balancing tests: the need to quickly fill a vacancy versus the need
to be thorough, the need to probe a man's integrity versus the need to
protect his civil rights, the need to make an individual judgment ver-
sus the need to reflect the views of one's constituency.

Finally, if I may, I would like to make two short additional obser-
vations. One is that, no matter how attractive a proposition it may
seem, the American Bar Association's proposal for joint confirmation
hearings by the House and Senate is probably an unwise idea. Each
House has its own responsibility, and only by holding separate hearings
can each House be fully accountable and responsible for its separate
judgment. It is no accident that the Constitution subjects this appoint-
ment alone to the scrutiny of both Houses.
Second, I would hope that in the future the Department of Justice

will follow the example of its conduct during the Rockefeller invest-
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gation, when it made the FBI field reports fully available to all mem-
bers of the committee. In the case of the Ford nomination, access to
these reports was much too narrowly limited, and I, as chairman of
the House Committee, strongly objected to a proposal to limit access to
only the chairman and ranking minority member. Only reluctantly did
I agree to a compromise proposal whereby a subcommittee had full
access to the FBI reports in order to brief the other members of the
full committee. In something as important as the selection of a Vice
President, there can be no justification for denying to Members of
Congress all materials necessary to making the most informed possible
judgment. The situation that prevailed during the Rockefeller hear-
ings was much healthier, and I trust the Department will follow that
course in the future. Congressional committees have the capacity and
the maturity to prevent leaks of confidential material, and it is essen-
tial that they proceed only on the basis of the most complete informa-
tion.
Mr. Chairman, I very much appreciate having had the opportunity

to discuss some of these important issues with you this morning, and
these narrow aspects of the 25th amendment. Again I think it is worth
noting once more that the Nation owes to your leadership a very genu-
ine measure of gratitude..
Thank you.
Senator BAYH. Thank you very much, Chairman Rodino, for your

thoughtful reference to the junior Senator from Indiana, as well as tak-
ing your time from a busy schedule to let us have the benefit of your
particular insight.
Do you have a few moments for us to explore this further?
Mr. RODINO. Yes.
Senator BAYH. You were absolutely right when you said it was no

accident that the Constitution, through the 25th amendment, subjects
the nomination and election of a new Vice President under the terms
of the 25th amendment to both Houses. This was designed to empha-
size the unique characteristic of this particular choice compared to
other choices in which Congress has a role, and to emphasize the addi-
tional responsibility that those of us in Congress have in this choice.
Let me just explore a few thoughts with you. You are in a unique

position to lend expert testimony in several areas that relate to how the
25th amendment works. Do you feel that if the 25th amendment had
not been in the Constitution that it is reasonable to have expected that
President Nixon would have resigned?
Mr. RODIN°. I hardly believe so, Senator. I think that when you

view what the possible succession might have been, the pressures that
might have been to the contrary, President Nixon himself might under
those circumstances not have resigned. I believe that while the impeach-
ment process worked • as it did, with the overwhelming evidence that
we brought forth, the resignation was a consequence that was almost
inevitable. But we have trot to consider, too, that in all of us. partisan
considerations do arise. Had there been a question as to whether the
succession might have gone without a Vice President to the Speaker
of the House, who is a Democrat, and whether this would not have
aroused those in the Republican Party who have felt strongly, and of
course considering. too. that the people and the people's will had been
expressed some time previously, there might have been serious ques-
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tions. For that reason I believe that because of the 25th amendment,
the transition became a lot easier and less difficult.
Senator BAYn. Well, the events surrounding and comprising Water-

gate had dealt a damaging blow to the political processes of our coun-
try. I think the confidence of the American people in their political
leaders at all levels is at an all-time low by almost any yardstick.
One of the few salutary events that occurred during the Watergate

experience, if one may describe it as that, at least in my judgment was
the manner in which your committee pursued its responsibility under
the Constitution. There literally live and in full color before the
American people was the legislative process, the constitutional process
exposed for their examination. They could look into the hearts and
minds of your colleagues on the judiciary. They could follow your
efforts successfully I think to be an objective presiding officer.
Now, if this is not a fair question, then we will just strike it from

the record, or if it is a question that might for obvious reasons be best
not answered, then the same will follow.
It is awfully difficult to be in a position of weighing motives and

once we weigh other's motives, then I think we are subjecting our-
selves to the same test.
As a member of the other body and as a citizen, I got the impression

that you and your colleagues were going through a great deal of soul-
searching, that there was perhaps as nonpartisan an approach to a
problem that had severe parts and overtones as we have ever had in
our country. Certainly much more so than was the case when we had
the last impeachment situation with Andrew Johnson. That is not a
chapter of our history we can be too proud of.
Here is where the question comes. If your colleagues had known

that this impeachment would have led to the elevation of the Speaker
of the House, a Democrat, a colleague, would this have made that
process of objectivity more difficult?
Mr. RODIN°. I think, Senator, that there is no question it would have

made it more difficult. I have attributed courage to the members of my
committee who did search their conscience and search their souls and
then ultimately came to a decision. However, I think that a great deal
of their ability to arrive at the judgment that they did was the aware-
ness, that there was a 25th amendment, awareness that there was a
Vice President who would be the nominee of the President and com-
patible with the President and of that party. On the one hand it is
difficult to say whether it would have created more difficulties on top
of the fact that impeachment was calling into judgment a President
of the United States who could ultimately be removed. In itself this
is difficult enough, but members of a certain party, knowing that the
success might go to another party, would, of course, have found it
even more difficult. While I think that that is not quite an answer,
nonetheless it does demonstrate that the 25th amendment, having
worked the way it did, made it possible for those at least who did rise
to the occasion to do so. With the recognition that there was this con-
stitutional process which would safeguard at least what they con-
sidered and what many might have considered to be the mandate of
the people in the previous election.

Senator BAYH. I would like to explore the full ramifications of
that possible influence on objectivity. I think the first inference that
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one has in thinking about the possibility of turning over of the Presi-
dency to a partisan of the other party is that members of the Presi-
dent's party might have reservations because of the political repercus-
sions they would face at home. On the other hand, is it not possible
that the converse would be true

' 
that those who were of the party of

the new officer would lean over backward to be objective? Thus, that
party would not be as perceptive and as determined as they otherwise
should be to do what was absolutely right based on the issue before
them.
Mr. RODINO. I think you are absolutely right. There is no question,

Senator, that the thought did arise in the minds of many Democrats
at the time when there was a vacancy, that if the vacancy. were not
filled in accordance with the 25th amendment, succession might go to
the Speaker of the House who is a Democrat, and there was this talk.
I mean one cannot deny that. And some may have felt strongly so and
with justification at least in their own minds, that perhaps the then
President and the then administration should not be governing any
more and that that might have been an opportunity to do it without
the benefit of the 25th amendment. And these were I think discussions
that were had.
I know that I myself made my views known the first time that the

25th amendment was implemented, when the question was raised,
again genuinely, that there was a cloud over the head of the then
President Nixon, a cloud because resolutions of impeachment had been
introduced into the House. Some questioned whether, even with the
25th amendment, the then President should have had the right to
nominate and then have someone confirmed whom he nominated, be-
cause they felt that because of the cloud there, was a question as to
whether or not impeachment might result in ultimate conviction.
Those people felt justified in possibly taking what might have been a
shorter route of removing a President and then, of course, we would
have been confronted with the question of having to turn over the
Presidency to a member of another party. That certainly in my judg-
ment would have not been in keeping with what the constitutional
amendment intended and with what I felt was a wise amendment and
a timely amendment.
Senator BAYH. May I ask you to give us your judgment as to the role

of the Congress under the 25th amendment and whether this was fully
exercised. It seems to me that we made it rather clear that Congress
was to play a very deep role of representing 210 mill ion people in the
electoral process. That was the only way we could in good conscience
deny the people a right to exercise their franchise. I think both com-
mittees pursued their responsibilities in a very forthright manner.
In the debate on the floor of the Senate, I must say, I became con-

cerned over those who, at least in what they said, felt that there was
important responsibility to go along rather than to exercise an inde-
pendent judgment served by the electors. By the time you gentlemen
and ladies of the House got through I sensed there was more a feeling
of an election than had been the case in the Senate. Maybe that is being
unduly harsh of my colleagues. It is not intended in any way to be
critical of individuals. But, that is just the sense I felt when I was
over there and participating to a very limited extent in the debate.
Would you give us your thoughts on that role?
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Mr. RODINO. Yes, Senator. As you recall, we were clear when we
adopted the 25th amendment, and the report was clear, as to the ques-
tion of nominating one who was compatible. I think there was no ques-
tion that we all construed that this should be a member of the Presi-
dent's party and a person whose views would be compatibk ill the sense
of political philosophy as such.
However, again I do not believe, at least I as a member of that com-

mittee during the course of the hearings and during the course of
debate did not construe it to be a simple advise and consent procedure
where the nomination is made and the Senate normally finds certain
qualities of fitness and competence and that is it,
I think that, while the President has a right to nominate an indi-

vidual with whom he is compatible, on the other hand, I think that
giving to the two Houses for the first time the ability to express them-
selves renders it different. I think the phrase used was that by giving
the broadest possible acceptance, the electorate almost might have had
an opportunity to express itself. The nearest way that this possibly
could have been expressed, I believe, or carried out in a manifesto, was
to assure that the House would be made part of this confirmation pro-
ceeding. And so for that reason you and others suggested this and I
think it was wise.
I think, therefore, that it becomes incumbent upon us in trying to

interpret the amendment to insure that we ought to examine not only
a man's view but also his integrity, his commitment to human values
and human freedoms, and I think that the Congress should confirm
only those individuals who have demonstrated and acted upon a deep-
seated belief in those values. I think therefore the Congress in a sense
acts as well, and using your own word again, as surrogates of the
people in the only way that I think it is possible for a representative
body to speak for the people. And this is the reason why I believe that
it is so tremendously important, too, that we set no time limitations on
the investigations and on the inquiry, because I think then we would
be sacrificing what needs to be done in an effort to expedite something
which may not turn out in the best interests of the public.
Senator BAYH. Despite what the President may have made, you

think it is pretty difficult to put a time limit on the search for truth.
Mr. RomNo. I would oppose that very vigorously. I think, Mr. Chair-

man, that if I had been imposed upon in that way, I would have ex-
pressly stated that I believe that we would be doing a disservice to the
American people. As a matter of fact, when the President did call me
to talk with me about the 25th amendment and merely to inquire how
we were proceeding, I told him that we were doing as we had done in
his case, in the case of President Ford when he was the Vice President-
designate. Despite the fact that he was a member of the House of Rep-
resentatives, and it had been suggested in the press, that, you know,
because of cronyism we might just go ahead, I thought that we should
conduct a very thorough and yet expeditious kind of inquiry and when
it was complete and when that investigation satisfied the minds of
those who were inquiring so that they could make a judgment which
was responsible, only then should they come to a conclusion. Therefore
I would oppose that. And I think it would be unwise.

Senator BAYH. Well, the administration will be represented tomor-
row by the Department of Justice. I am anxious to see what they have
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to say now after we have gotten by an election. We do have a Vice
President and the process is functioning.
Mr. RODINO. Well, I would like to state, Senator, that you should

remember that there was a Democratic majority in the Congress
during the implementation of the 25th amendment, under serious
circumstances where we could really reasonably have questioned
whether the President of the United States, and I am referring to
the former President, when he was under a cloud of impeachment,
where one could have used that as justification and said, well, this is
a President under the cloud of impeachment, he may not be the Presi-
dent at the time, he may be impeached, and confirmation may not yet
then have come. It wa§ asked, "Should we proceed?" And I remember
that these questions came before me and I assured as chairman of the
committee that despite some of the protests, and they are a matter
of record, that we would not interpose what I thought might have been
the kinds of objections that do not really lie under the constitutional
amendment.
Senator BAYH. I would like to share with you one reservation I have

about the 25th amendment as one who was at least partially involved
in its conception.
In our wildest imaginations we could not have anticipated the tragic

sequence of events—dual resignations under a cloud of misconduct of
our two highest officers. We had no precedent. To imagine that, I
suppose, would have been subject to ridicule. One of the reasons for
the 25th amendment was the general acceptance over 200 years of
moving forward in quadrennial steps. The people speak. They expect
that certain policy be followed for a 4-year period. Thus, the President
by appointing someone and us electing someone of his own general
philosophy are really following the will of the people expressed in the
last general election.
In this particular circumstance, the charges which were brought

against the President went to the credibility of the election process
that chose him; went to the tactics that were used to influence the
mandate which was to be perpetuated. If we could look back and say,
"well, this could happen," we might have had cause to at least think
about exempting those provisions from the 25th amendment. I do not
know how in the world you would word it for those exemptions. But,
as someone who is involved in the process, does that concern you at
all? Are we free now to say, well, this is never going to happen again?
What do you think about it?
Mr. RODIN°. No. I do not believe, Mr. Chairman, that we can say

that this is never going to happen again. As you well have stated, I
doubt that there were any of us who had a hand in this measure that
ever conceived that this situation would have occurred. This was one
of the reasons why, incidentally, some of those who felt that maybe we
should not go forward with implementation of the 25th amendment at
the time that President Ford was the Vice-President-designate because
many thought that the election process might have been questioned
because of the tactics that might have been employed.
How you do this very frankly, while I have been concerned about it,

I as yet have not really been able to get through the maze of all the
questions that arise. I think. however, that we would have to take a
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look at that aspect of it. I think that hopefully your hearings may
develop something like that and my committee on the House side at
the present time, while we have not yet referred any matter relating
to the 25th amendment to the particular committee for any further
hearings, nonetheless it is something that we have discussed and I think
may require some further consideration.
How you get to it I do not know. If we are going to try to provide for

every foreseeable kind or unforeseeable kind of contingency, I do not
know that we would ever get through, and I believe that human beings,
even Senators and Congressmen, have limitations. So we have a diffi-
cult process before us.
But I think on the whole again, Mr. Chairman, that this has served

us well and we ought to address ourselves to some of the problems. As
I say, maybe Senator Pastore's version, his proposal for an election if
there is a period of 1 year, maybe that ought to be looked at.
Senator BAYH. One can envision structurally language that would

take into consideration the Watergate circumstances. It seems to me,
however, very unwise to amend the Constitution to deal with some-
thing that has happened once in 200 years if, in the process, you make
it more difficult to handle a situation that occurred 16 times prior to
that. Well, we are going to study that.
One last thought concerns the whole business of standard which you

mentioned in your testimony. Could you help us as someone who has
been involved in this? What standard should we apply? I do not know
how you apply it in terms of days, hours. The disparity in time be-
tween the Rockefeller and Ford hearings was based on differences in
the complexity of the men's backgrounds.
And circumstances at the time.
Mr. BAYH. Circumstances. The people were much better served

to know these things before we voted—before Governor Rockefeller
particularly became Vice President Rockefeller. What standards
would you impose? We assume that we could trust the judgment of
the respective committees to explore anything that they felt was
reasonable or would have a reasonable impact on the plan to be Presi-
dent of the United States or Vice President.
I think you and Senator Cannon, one of your committee members,

pretty well followed that rule. How, is there another standard? Help
us as we look further.
Mr. RODIN°. Well, again, Mr. Chairman, I think it comes down

ultimately not to writing standards but I think to the individual judg-
ment of the member, whether Senate or House, who is going to vote,
bearing in mind that there is a question of integrity that we seriously
had to consider rather exhaustively because of Watergate and because
it imposed upon us a greater responsibility. Again this was dictated by
the circumstances that prevailed prior to the nomination of now Vice
President Rockefeller, and the circumstances in his own case of his
vast wealth. There were those who felt that vast wealth of itself
should have almost precluded his becoming the Vice President because
he could ultimately become the President and would there be a con-
flict. I remember that I then stated rather emphatically, if we were
to proceed on that basis, we would almost be saying that a man of great
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wealth—and this county understands the system and encourages indi-
viduals to explore their talents and those talents could bring them
great wealth—was precluded from becoming the President of the
United States or the Vice President under and through the 25th
amendment. And I could not see that.
On the other hand, in that case it became a question that needed to

be looked at rather exhaustively, together with the regular standards
that one would expect of a public servant who is going to be considered
for a position a heartbeat from being President. We would expect the
highest standards and by the highest standards we mean not only the
standards where he is a man of integrity, a man of honesty, a man of
complete dedication. But also in my judgment, and this is why I talked
about a feeling that individual Members make their own judgment
here. We would have to ask how he feels about the public and the
public interest and public trust as a whole. Does he serve the party's
interest more than he does the public's interests? Does he serve in a way
that would insure that if he were to become President, he would be
discharging a responsibility to all the people?
I think there are, then, questions that would arise at that time. I

doubt that you could write specific standards. I doubt that seriously.
Senator BAYH. Is there anything we could do about a concern I

know you and I have had in a number of other areas relative to infor-
mation that is leaked? I think your insistence that individual Members
be given all the information necessary to make the choice is the only
decision you can make. Frankly I think the public has a right to know
all of the facts upon which we make our decisions. There is that infor-
mation, in some of these FBI files, that is not facts—that is heresay.
I am sure the average citizen does not realize that. Is there anything
that we need to do there or can do without muzzling the Members?
Mr. RODINO. Well, I for that reason emphasized in my prepared

statement to the chairman, I believe the Members have got to be given
full access to those files since they are the ones who in the first instance
are going to be making this important judgment.
Now, again, we know that it is difficult to keep some people from

leaking, and this does occur. However, in the main, if you look at what
did take place, the material that we talked about that was leaked was
material that was almost public, that had been made public, and
frankly I think that the public does have a right to know, especially
in instances where an individual is being judged who may be in a
position to become President of the United States.
I think maybe if a lot more individuals had known a lot more about

some of the people who had been elected to public offices, maybe those
people would not have been elected to public offices.
Senator BAYH. No, I think you are right. We certainly do not want

to get in the position of muzzling. As I say, I think the people have
a right to all the facts. It is the quasi-facts, the rumors and hearsay
that are a problem. The matters that were made public action in
particular instances, I know people had a right to know.
Well, you have been very kind and I know you are busy. I appre-

ciate your help with our hearings. We will call on you again as we go
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ahead in the next year or two with some of the joint ventures that we
are working on.
Mr. RODINO. Thank you very much, Mr. Chairman. Gentlemen, I

know you have some in mind and we will be glad to cooperate and
discuss those matters with you.
Senator BAYH. Thank you for coming as well as for exercising your

responsible role in a very exemplary manner over the last year.
Mr. RODINO. Thank you very much, Mr. Chairman.
Senator BAYH. Tomorrow we will hold our second day's session in

room 6202 of the Dirksen Building. We will have Assistant Attorney
General Scalia and Arthur Schlesinger, Jr., and James MacGregor
Burns.
We will recess until tomorrow.
[Whereupon the subcommittee recessed, to reconvene at 10:10 a.m.,

February 26, 19751

54-563 0 - 75 - 4





THE 25TH AMENDMENT

WEDNESDAY, FEBRUARY 26, 1975

U.S.SENATE,
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The subcommittee met, pursuant to notice, at 10 :10 a.m., in room
318, Russell Senate Office Building, Senator Birch Bayh (chairman
of the subcommittee) presiding.
Present: Senators Bayli and Fong.
Also present: J. William Heckman, Jr., chief counsel and Marilyn

Berning, assistant clerk.
Senator BAYII. We have three distinguished witnesses this morning.

I would like to start out with the representation from the administra-
tion, the Honorable Antonin Scalia, Assistant Attorney General, De-
partment of Justice.
Mr. Scalia, we appreciate your being with us this morning to get

us started with this second day of hearings. If you will just proceed
in the manner you see fit, please.
Mr. SCALIA. I will essentially be following the printed statement

that I believe you have before you. There are a couple of technical
corrections in it which I will give to the reporter. I will read it as
corrected.

STATEMENT OF ANTONIN SCALIA, ASSISTANT ATTORNEY GEN-
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Mr. SCALIA. M r. Chairman, I am happy to respond to your invita-
tion to testify on S.J. Res. 26. This proposal would amend the 25th
amendment to provide that where a Vice President who has come into
that office under the 25th amendment succeeds to the Presidency with
more than a year remaining in the Presidential term, a special election
shall be called to select both a President and a Vice President.
I understand the intent of the proposal to be that the term of the

persons so elected will extend only to the end of the unexpired Presi-
dential term, although its language does not use the clearest formula-
tion, it seems to me, to achieve that end.
Under the proposal, the Vice President who has succeeded to the

Presidency will serve as President only until the winner of the special
election is sworn in; and during that period the Speaker of the House
will serve as Vice President, except that the President pro tempore
of the Senate will perform the Vice Presidential function of presiding
over the Senate and the Secretary of State will have the power to cast
a tie-breaking vote in the Senate.

(47)
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The Congress would be given authority to fix the date for the special
election and, presumably, the date of the swearing in.
Mr. Chairman, the Department of Justice opposes Senate Joint

Resolution 26. We take this occasion, however, to urge this subcom-
mittee to recommend clarification of certain aspects of the 25th amend-
ment which may create doubt and confusion at a time when complete
certainty is particularly important.

Let me discuss first the proposed joint resolution. I start first from
the premise, which I trust all of the members of the subcommittee
will share, that the Constitution is not lightly to be amended. To pro-
pose a change in the existing provision on vacancies, less than a decade
after its last revision, is to contribute to an appearance of imperma-
nence that is inconsistent with the very concept and purpose of a
constitution. Of course, a change must be made if it is needed, but the
reasons should be weighty and clear.
I am unable to find that condition met in the present case. Our Presi-

dency has recently come through a period of political turmoil un-
matched in the nearly 200 years of its existence. We have survived that
ordeal without suffering any vacancy in the office, without resort to a
temporary caretaker Chief Executive. and without sacrificing the
legitimacy and moral authority of the Presidency. On that evidence,
I am not predisposed to support short-order constitutional revision
in order to abandon a system which, when put to what must be the
supreme test, has worked.
I turn, however, to an examination of the theoretical advantages

which appear to be the object of the proposed revision. They really
come to just one: The assurance of an elected Chief Executive in the
unlikely event—the event never occurred until 1974—that both the
elected President and the elected Vice President should no longer be in
office. Even then, the assurance would only be accorded if the double
vacancy should occur before the last quarter of the Presidential term.
An evaluation of the proposed amendment must assess its success in
achieving this objective, and the attendant disadvantages.
The proposal will assure an election in the limited circumstances

in which it applies; but it is in my view doubtful that the process of
that election or its result will bear much resemblance to our normal
Presidential selection. As our Presidential election process has
evolved, the contest for the party nomination is as important as
the election itself, in a sense more important, because it is at that stage
that the range of choice available to the voters, is narrowed from
numerous possibilities to a very few serious candidates. The process
of seeking the party nomination begins some 9 months before the
election itself with State primaries beginning in March, leading up
to the party conventions in July and August. There follows a 3-month
period of intensive campaigning by the chosen candidates, which,
given the size and diversity of our country and the complexity of the
issues that confront it, is none too long to place the candidates' per-
sonalities and programs before the voters.
Now, it should be apparent that this "normal" election process

cannot possibly be indulged in the circumstances which would call for
application of the proposed amendment—while a President who has
been sworn in as a caretaker, with no more authority than that status
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confers, seeks merely to hold things together for his successor. Both
the nomination and the campaign periods will have to be drastically
shortened. I invite you to consider how the outcome of the last few
Presidential elections would have been affected if both the nomination
and election campaigns had terminated, let us say, one-third through.
It seems to me very likely that the party nomination process will be
radically altered, and perhaps driven back into whatever, in these
health-conscious days is the equivalent of the smoke-filled room. Given
the shortness of time in which to smooth out differences and draw
diverse elements within the party together, the likelihood of substan-
tial splinter parties is clearly increased, and hence the risk of having
the election decided in the House of Representatives under the 12th
amendment to the Constitution.
In short, unless the Government is to be left in the hands of a power-

less caretaker over an intolerably long period, it does not seem to me
that the process which the proposed amendment established would
produce the people's choice in anything like the normal sense. Let me
turn now to some disadvantages which the pursuit of this goal clearly
entails.

First there are disadvantages of what I might call a practical
nature. One of the purposes of having a Vice President is to assure
the existence of someone who is prepared to assume the highest office
at a moment's notice, familiar with the personalities and problems of
the administration educated in the functioning of the Presidential
office, ready with 

administration,
staff and the resources to take over the job at

once.
The proposed amendment, when it applies, will disregard those

considerations, and to the extent it produces a result different from
the present provision must create a transition period in which the
executive branch and the Government are enfeebled. Of course this
effect can be eliminated or at least reduced, by the Congress' provid-
ing for a lengthy period between the election of the new President
and his swearing in. But that of course merely prolongs the effects
of the second practical difficulty with the scheme, which is the
undesirability of a "caretaker" regime.
Last year, during the period when there was considerable doubt

about the ability of President Nixon to survive the Watergate scandal,
it was commonly felt that the uncertainty of the administration's
tenure was having a substantial and harmful effect upon the conduct
of our domestic and foreign affairs. Imagine how much more en-
feebling it could be when there is no uncertainty at all when it is
absolutely sure that the incumbent who has just arrived, will depart
within a few months. Such certainty can be avoided, I suppose,
and the effectiveness of the entering President elevated to that of a
possible long-term President if he chooses to run in the special election,
which is, I suppose, a likely prospect. But that likelihood raises yet
another practical difficulty. The burdens of entering upon the office
of the Presidency are surely enough without adding to them the need
to conduct a full-scale and probably highly compressed election
campaign.
I shall next allude briefly to what I consider a major theoretical

difficulty with the present proposal. While seeking, in my view vainly,
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to give effect, even in emergency situations, to the modern constitu-
tional principle of direct election of the President, it sacrifices another
constitutional principle that is much more achievable and no less
important.

It is the presumption of our system that major changes of direction
in the executive branch of Government are to be made no more
frequently than every 4 years. In modern practice this is assured
even when the elected President does not complete his term, since the
Vice President is invariably his running mate on the same party
ticket.
This principle has given our Presidency a strength and our national

policy a stability that have not been achieved by those parliamentary
democracies which operate on the general basis that a Chief Executive
should be replaced whenever a majority of the electorate disagree
with a fundamental policy he is pursuing.
The 25th amendment as now written assures the continuation of

our constitutional principle of stability even in what might be termed
a double emergency, when both the elected President and his running
mate have left office. For the nomination of a successor will have been
made by one of these individuals and hence will presumably reflect
the same political and governmental philosophy. The proposed
amendment, on the other hand, would permit a Republican adminis-
tration to be replaced by a Democratic one, or vice-versa, within 1
year after its election.

Finally, in the area of theoretical difficulties with this proposal, I
cannot avoid commenting upon the peculiarity and undesirability of
having a voting presiding officer of the Senate and of having tie votes
in that elective body broken by the Secretary of State, who is an
unelected official from another branch of the Government. Why not
the Chief Justice, one might ask?
It seems to me, Mr. Chairman, that the adoption of the 25th amend-

ment in time for use in our recent constitutional crisis was extremely
fortunate. Its use had been accepted and it has worked well. In these
difficult times in which he has come to office, President Ford has been
compelled to make some difficult decisions which were bound to arouse
strong opposition from one direction or another.
The fact that some of his actions have provoked criticism is not

remarkable. What is remarkable and important for our present pur-
poses is the fact that the new President found he had the legitimacy
and the moral authority necessary to exercise firm leadership.
To return to my first point, I am reluctant to discard so soon a

newly adopted constitutional amendment which has worked so well.
I am all the more reluctant because I believe the theoretical justifi-
cation for the new proposal is unsound, and its practical application
fraup:ht with difficulty.
With your indulgence. I would like to devote the remainder of my

comments to some clarifications in the meaning of the present 25th
amendment which this subcommittee could profitably achieve.

First there is the problem of the relationship between the 25th
amendment and the Presidential Succession Act. As you are aware,
the latter act was passed pursuant to the constitutional provision that:
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The Congress may by law provide for the case of removal, death, resignation,or inability, both of the President and Vice President, declaring what officershall then act as President, and such officer shall act accordingly, until thedisability be removed, or a President shall be elected.
The statutory implementation of this constitutional provision estab-lishes an order of succession which consists of the Speaker of theHouse, the President pro tempore of the Senate and then Cabinet of-ficers beginning with the Secretary of State.
The first question posed by the intersection of this provision withthe 25th amendment is whether the amendment can be invoked by aperson who is an Acting President under the statute.
That is, assuming that both the President and Vice President arekilled in a single catastrophe. can the Speaker of the House who takesover under the Presidential Succession Act nominate a person to

become Vice President? The scant legislative history on this point
appears to indicate that the answer is "No." This seems to me the most
satisfactory conclusion, since one of the essential features of the 25th
amendment is eliminated when the nominating President cannot trace
his tenure to a political mandate from the entire electorate.
Another series of questions is posed when, after the 25th amend-

ment machinery has already been set in motion, the incumbent Presi-
dent dies without a Vice President in office. This would have been the
case had President Ford died before the congressional approval of then
Governor Rockefeller. That is, once a President has forwarded a nom-
ination under the 25th amendment to fill a vacancy in the Vice Presi-
dency, will the Speaker of the House become the Acting President if
the President dies before congressional action on the nomination? The
legislative history of the amendment is again scant on the point, but
the answer appears to be "Yes."
The issue then raised assuming that the Speaker has become Acting

President while nomination for Presidentis still pending, is what is
his relationship to that already initiated 25th amendment process?
Need he, or indeed can he, withdraw the nomination? If the nomina-
tion subsists and is approved, will the Vice President thereby created
displace the Speaker and become President?
There is no clear answer to these questions in the legislative history

of the amendment, but the portions referred to with respect to the
earlier questions seem to display an assumption that once the nominat-
ing President dies the entire 25th amendment process is terminated
and thereafter only the Presidential Succession Act controls. I am of
the view that this is the preferable disposition. The reason I am of that
view is that any theory that would allow the nomination to subsist
should also logically lead to the conclusion that the nominee, if ap-
proved, not only becomes Vice President but thereupon immediately
supplants the Speaker as President. Otherwise there would be created
a Vice President who has more apparent entitlement than the Acting
President to the post of Chief Executive.
Senator FONG. The Speaker becomes President, then he has the right

to nominate the Vice President.
Mr. SCALIA. Well, as I am pointing out, that is not at all clear. I

would say not.
Senator BAYH. He is not Acting President, he is the President.
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Mr. SCALIA. No; he is Acting President under the present provi-
sions of the law. The question is, as Acting President, what functions
of the President can he perform?
Senator FONG. He succeeds to the presidency, doesn't he?
Mr. SCALIA. He succeeds to the presidency the way the provision

reads, that he shall act as President.
Senator BAYH. Well, I was going to wait for you to finish your

statement but I would like for you to examine article II, section 1,
which is the most basic document of the vice presidential transition
and find the language that says the Vice President shall become
President.
You don't need to look because it isn't there. And the Tyler prece-

dent, as you recall, was what established that. There was a strong body
of thought at that time that Tyler, the first Vice President to succeed
to the Presidency, was just Acting President. It was thought there
should be a mechanism for choosing a new President other than
Tyler's full assumption of the power—that he really didn't perform
the full powers and duties of the office over everything, full salary and
all. the .powers and duties. Since that time we have assumed, I think
quite rightly so, that the Vice President does serve as President.
We take that for granted now, but at the time we were implement-

ing the language of article II, section 1, it certainly was not, am I
wrong in that?
Mr. SCALIA. No, sir, you are not wrong. But the current Succession

Act makes very clear the congressional intention that the Speaker
shall act as President. It does not say "be" President, which could have
been set forth with perfect clarity. He has generally been referred to as
Acting President.

Senator BAYH. Does it prescribe any way to diminish his powers or
to choose a successor other than he?
Mr. SCALIA. No, sir.
Senator BAYH. Don't you suppose that the directors of that statute

if it were their intention to choose the Speaker as the next in line of
succession, they would have also chosen a way to remove him and
put someone in there permanently?
Mr. SCALIA. Perhaps, but 
Senator BAYH. Perhaps—why not?
Mr. SCALIA. They well may have intended the somewhat mild lan-

guage, "shall act as President," to mean that there are certain powers
of the Presidency which this individual cannot perform. I would think
the first one on the list would be nomination under the 25th amendment.
I am not trying to establish that what I say is necessarily the case;

it is simply my best judgment on the matter. If I were certain that it
was correct, indeed I would not raise the issue. I am raising it precisely
because I agree with you that it is very much debatable.
Mr. BAYH. I appreciate your bringing it up because I don't think

it is crystal clear and we must study this. I'll be glad to get the opinion
of our next two experts who are historians of the first degree in this
and other matters.
You stated that you feel the legislative history, would suggest that

the Speaker does not have the full powers of the Presidency. Now, I
would like to know what that legislative history is. Certainly it cannot
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be found in the words of the Succession Statute other than, shall act.If one predisposes that one shall act as President, first I think youassume he has all the powers and duties of the President.
Second, if you suppose that he shall act for only so long and bereplaced, it would be reasonable to suggest that the drafters of thestatute would determine how this choice is made; what the vehicle forthe replacement is, wouldn't they?
Mr. SCALIA. They might have intended to leave it open for theCongress, where the situation demanded, to provide for an election bystatute. That certainly is one possibility.
The legislative history on the point, Senator, as I say, is scant andyou made some of it, so, if you didn't have that in mind then thelegislative history—
Mr. BAYH. I was there when it was passed—the 25th amendment.

I can tell you a little bit about what was at least in one Senator'smind when that was happening. I am not too sure that is relevant as
far as the Succession Act.
Mr. SCALIA. I think maybe we are getting sidetracked into another

problem. I am really 
Mr. BAYH. I don't think so. This is very much on target and I

compliment you for bringing it to our attention. I just want to make
sure that we fully explore each other's minds here.
Mr. SCALIA. My point is that I am really not concerned right now

about whether the Speaker is acting President or full President under
the present Succession Act. The point I am concerned about is what-
ever you call him, was it contemplated that he would have the power
to put the 25th amendment into operation? I say, it seems to me un-
likely because one of the premises of the 25th amendment was that the
nominating President would himself be a choice of the people, or trace
his succession back to a choice by the electorate. That was indeed the
whole premise of the thing. That premise is eliminated when the
Speaker takes over—who may well be of another political party.
Senator BAYH. Let me go back into previous legislative history

which was available to those who wrote the present Succession Act
and was available when we were writing the 25th amendment. The
first Succession Act did provide for a temporary succession to the Office
of the President and specified or inferred there was to be an election
to fill the vacancy, if there was a double vacancy.
Now, if the drafters of the present Succession Act had intended that

follow, what you infer, and having had that kind of legislative history
don't you think they would have written what the predecessor did,
indeed, what the constitutional fathers did at the very moment they
were, the ink was hardly dry on the Constitution and the ratification
and everything?
Mr. SCALIA. Senator, had they adverted to the matter that closely,

that is very likely, but as you may recall, disability was more the focus
of the entire debate on the 25th amendment.
Senator BAYH. We are talking about the Succession Statute.
Mr. SCALIA. I understand that. What I am saying is the legislative

history on the portion of the 25th amendment dealing with succession
is not as expansive as one would want it to be. The real focus and in-
terest of the Congress in 1965 was on Presidential disability; that

1
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portion of the amendment received much more of the congressional
attention.
I am by no means certain that the conclusion I set forth here is the

one the Supreme Court would arrive at. As I say, if I were I wouldn't
have raised the matter. The whole point is it is not clear and this is a
matter that ought to be absolutely beyond question.
Senator BAYH. We will study it in some detail and I compliment you

on bringing it to us. I would like to suggest that a number of people
emphasized that we gave more attention to the disability part of the
25th amendment than we did to the Vice-Presidential vacancy part.

This is true basically because in looking at history we had had dis-
abilities but we had had no dual deaths in a 4-year period. It is not true
that we did not seriously consider that particular section nor that we
were not prepared to accept the eventuality of its implementation.
In fact, there would have been absolutely no reason to put it in there

if we hadn't feared that we would have to use it. That was one of the
things I remember particularly, although we had not experienced it.
We had gone for long periods of time—almost the whole term short of
1 month. In Truman's case we had gone a very few months. We knew
we were flirting with danger. We put it in there feeling that we might
use it.
Thus, the fact that the Speaker would assume the full powers and

duties of the Office and that this could indeed change an administra-
tion 1800 after a very short period of time from an election, was
considered.
If we hadn't expected the Speaker to have the full powers and the

duties of the presidency, I don't think we would have been that con-
cerned. I don't know how a man can be President and just be part-
President. If you look at the debate, that was one of the concerns we
had about disability.
From Henry Clay to Harry Truman, we had ample precedent that

the Vice President could move in under the Constitution and exercise
the powers and duties of the office in the event of disability. That is
there. The question was, a living, disabled President who we hope and
pray to God removes this disability and becomes well again, how does
he reassert himself.

Most, historians and students of the Constitution were of the opinion
that once that Vice President moved in and assumed the powers and
duties under the disability provision of the Constitution the other
President was out.
Now, if that were the case under disability—and I remember discus-

sion on it—if that were true under the Vice President's assumption
under the powers and duties of the disability provision, wouldn't it
also be true if the Speaker moved in?
Are we questioning whether he would have the powers to declare

war or ask the Congress to declare war?
Mr. SCAMA. The problem is you have to decide the present question

by looking at the 25th amendment, which is the last portion of the
Constitution on the subiect. and determining what was intended there.
What I am pointing out is there are some peculiarities, some very pro-
found peculiarities, about having the Speaker exercise that particular
constitutional function.



55

For example, a President can submit a nomination under the 25th
amendment. Would the nomination of the decreased President subsist
when the Speaker takes over, would it still lie on the floor in the Senate
and the House? If you say yes, the question I will ask then is "Well,
one of the functions of the President is to withdraw nominations: Can
the Speaker who sees himself about to be forced out of office by the
nomination which the outgoing President submitted, withdraw that
nomination?" Was that intended by the 25th amendment?
Senator BAYH. I think the answer to both those questions is, yes, the

nomination persists and the new President has the power of any
President to withdraw it.
Mr. SCALIA. Well, it seems to me that that would clearly—
Senator FONG. When the President dies, I think that automatically

dies.
Senator BAYH. You think it automatically dies?
Mr. SCALIA. I think it does, too, but—
Senator FONG. If you appoint an agent and you are deceased, why,

the agency is gone, that is simple law.
Mr. SCALIA. Senators, you complimented me for bringing this be-

fore you. As I point out later in my testimony, I really don't deserve
the compliment because I didn't think these issues up. These issues
were foisted upon me; they were what we were worrying about while
Vice President Rockefeller's nomination was pending. The Office of
Legal Counsel, in particular, would have had to provide advice about
what happened if, while that nomination was still pending, President
Ford had died or for some other reason left office.
The questions are real ones.
Senator FONG. We didn't. have any question that if the Speaker as-

sumed the presidency he would be the President. He would have all
the powers. I don't think there was any question in the minds of our
committee about that, the thrust of that amendment really was on
disability. We were looking to see how the President. could regain his
power once he was disabled, that was the thrust of that amendment.
Mr. SCALIA. I frankly could find nothing directly in point. The

closest thing to legislative history I could find were some exchanges.
Senator, in which it was asked "Well, what if the remaining President
dies before he can nominate a Vice President. then what happens?"
The response was simply "Then the ordinary Succession Act applies
and the Sneaker takes over." One would have expected a followup to
that: -Well, can the Speaker then submit a nomination?" That followup
never came.
Senator BAYIL Perhaps the followup should have come. I don't

know whether the words used were: takes over; or shall be President.
One would assume that if the Speaker takes over as President he
would have the powers and duties of the office of the President. I am
sure that is what was in my mind. I may have been in error then, but
I am sure that is what we were thinking about. -We felt if there were
to have, been qualifications on the succession of the Speaker, it would
have been put into the succession statute as it had been in succeeding
succession statutes. This was not a new idea, it had been suggested
before and been changed.
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Now, we don't need to pursue this further, but in 
light of our col-

loquy, you might go back and reread it and then 
let us, have your

thoughts on it.
Mr. SCALIA. I certainly will, sir. I am sure that my tho

ughts will not

be that the matter is clear.
Senator BATH. Plus the other matter that you raised

. I am sure

it isn't as clear as we would like to have it. These are v
ery real ques-

tions in light of what we have gone through. I imagine wh
at you must

have been going through.
In your statement you suggest that under normal n

omination fol-

lowing the death of a President it is true that the cust
omary practice

with respect to the nomination by a deceased President
 appears to be

that they subsist without the necessity of renewal by their
 successor.

Mr. SCALIA. Yes, sir. I did not bring those citations with 
me but we

have documented instances in which that happened.

Senator BATH. Your thrust is that the Vice Presidential n
omination

is different because of the continuity in office—the 4 yeqrs
 ?

Mr. SCALIA. Yes, it is a different question really. There is 
no other

nomination that goes to both Houses. It is a nomination 
in a very

unusual sense.
Senator BATH. Oh, it is. Well, excuse me.
Senator FONG. As a committee member I will say that the

 assump-

tion was very clear on this, that if the Speaker took over he had
 all the

powers of the President. I think that is the reason why
 nothing was

said on that question.
Mr. SCALIA. Let me add just one other reason why it se

ems to me

that result is not one that I would readily reach. If he ha
s all the

powers. one would think that he ought to proceed unde
r the 25th

amendment. If he can, one would think that he ought to. Th
ere would

be a lot of pressure for him to use the 25th instead of just 
staying in

office.
If he does that, you will not only have the nomination submitte

d by

somebody who is not in line of succession from an election by 
the en-

tire people but you will also be creating a caretaker President. Bec
ause.

as soon as he submits that nomination he knows that 

Senator BATH. No. He submits the nomination for the Vice Pres
i-

dent not the President.
Mr. SCALIA. And you asume, then, that the Vice President 

who

comes into office in a manner that I think has a higher dignity th
an

the manner in which the Speaker came into office, should remain a
s

Vice President and not succeed to the presidency?
Senator BATH. That is right.
Mr. SCALIA. That again seems to me to be an odd feature.

Senator FONG. If he wishes, he could resign the Presidency and go

back to be Speaker.
Senator BATH. No, I don't think he could because he couldn't become

President without resigning not only his speakership but his congres-

sional seat. That is why I think your theory lead to all sorts of conse-

quences, many of which we were concerned about. That was one of the

reasons we were concerned about the whole disability and the vice

presidential replacement business. What sort of position would this

put the Speaker in?
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You can't be fish or fowl. You either have to be a legislator or an
executive branch member. I don't know how he could go back to a
speakership.

Senator FONG. I could foresee where the Speaker says he doesn't
want to be the President, he wants to be the Speaker. He will tell his
Governor that once I become President I want to resign and want you
to reappoint me to the House, and the House could make him Speaker.
Senator BAYIL That could happen.
Senator FONG. I could foresee a Speaker that doesn't want to be

President.
Mr. SCALIA. Or who wants to be Speaker.
Shall I proceed?
Senator BAYH. Yes; please.
We obviously have a great interest in the points you raise to have

interrupted you like this.
Mr. SCALIA. Let me skip a few pages, Senator, because my main

point was just to bring the problem to your attention and not neces-
sarily to discuss all of the ramifications of it. I would like to just sum
up on this problem by saying that these matters may seem remote from
the practical world but I assure you that they are not. Three months
ago they were of immediate significance. What I urge upon you is the
importance of solution agreed upon in advance rather than concocted
for the occasion. I don't think it matters terribly much what solution
you choose, but it ought to be clear and agreed upon well in advance.
The second difficulty relating to interpretation of the 25th amend-

ment which I would like to bring to your attention is the problem of
making the determination of Presidential inabilty. This problem has
not yet been raised in a practical context but it concerns the issue of
who may participate in the determination of Presidential inability
under section 4 of the amendment. That section, as you know, covers
situations in which an ailing President is unwilling or unable to de-
clare his own inability to discharge the powers and duties of the Office,
which he can do under section 3. In such event a declaration of such in-
ability can be made to the Congress by the Vice President and, this is
the language of the amendment, "a majority of either the principal
officers of the executive departments or of such other body as Congress
may by law provide."
Upon such declaration the Vice President assumes the Presidential

functions and retains them until the President transmits to the Con-
gress his written declaration that no inability exists, with provision
for rejection of such presidential declaration by the Congress in the
event of an opposing declaration by the Vice President joined by, once
again, "a majority of either the principal officers of the executive de-
partment or of such other body as Congress by law may provide."
Congress has, in fact, made no provision for such other body, so

the constitutional function of determining Presidential inability now
rests with "a majority of the principal officers of the executive de-
partment." The important issue which requires clarification is whether
this phase includes a Cabinet member's acting replacement, his Under
Secretary, Deputy Attorney General, or other designated official, in
the event the Cabinet member himself has died, resigned, or is sick
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or absent. Such substitution is the rule with respect to other functions
of the Cabinet members.
The statute governing the Justice Department, for example, pro-

vides that when the office of Attorney General is vacant, "the Deputy
Attorney General may exercise all the duties of that office." But such
statutes cannot be dispositive with respect to constitutionally pre-
scribed functions." There the intent of the Constitution itself must
govern. With respect to this intent, there is a direct conflict between
the House report on the proposed 25th amendment, which stated that
the acting head of a department would be authorized to participate,
and the Senate floor manager, Senator Bayli, who in the floor debate
expressed his opinion that an acting head could not participate. As a
matter of statutory construction, it is exceedingly difficult to predict
how the Supreme Court would choose between these two highly au-
thoritative indicia of legislative intent.
With respect to this particular problem, it is simple for the Con-

gress, by statute, to provide a clear and dispositive solution. "Whatever
the phrase "principal officers of the executive department" may mean,
it is clear under the amendment that the necessary determination can
be made by "such other body as Congress may by law provide." I urge•
you to consider recommending adoption of a provision which would
specify that the determination of inability is to be made by Cabinet
secretaries only, or, if you wish, by Cabinet secretaries or their
replacements.
I tend to favor the former, not just because I'm appearing before

this particular subcommittee, but because of the possibility that a
Cabinet secretary's first assistant, not to mention a more junior assist-
ant, if he should succeed to the vacancy, will be overly deferent;a1 to
both the, President and the other Cabinet secretaries, with the result
that. his judgment will not be as bold and independent as it should be.
Moreover, there is something to be said for the proposition that in
order to tell when the President is sick, it helps to have known him
well when he was healthy. Those below the Cabinet level may not
possess this qualification.

Senator BAYTI. We had a memorandum, prepared by the Library of
Congress, which we put into the record to substantiate our thinking
on this. I don't know whether you were involved in the situation while
President Nixon was President, but when you weighed the transition
and the possibility of impeachment that must have been a terrible time.
I am of the opinion that that would have probably been like Ned

in the third reader compared to a disability problem. Normal disability
where a President is aware of his disability or is unconscious, can be
handled.
But, in a Woodrow "Wilson situation, where the President may be at

least partially impaired but doesn't realize it, you have a problem.
One of the things we were trying to do was to make it possible for
the Cabinet or some other body to make an objective choice without
the possibility of being fired.
A case in point is the way Wilson treated Lansing, the Secretary

of State. Lansing was the only one that exercised any initiatives or
realized what was going on. They went for months without a Cabinet
meeting. Lansing tried to keep things going and was dismissed, as I
recall. Historians cannot tell me whether that was right or not.
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If you can give the President the right to fire every Cabinet officialand keep doing that, you are going to make the replacements to followvery subservient to the President.
We wanted to make certain that any Cabinet official before he has aright to exercise the powers and duties under this section of the dis-

ability provision of the 25th amendment, should indeed be confirmedby the Senate. The President should not be permitted one at a time,
to remove those who are deeply concerned about his ability to serve.
That was the basis behind the Senate's position. I think without that

provision we really are making it impossible to effectively remove the
President temporarily for disability.
I don't know whether the Senator from Hawaii recalls that date,but that was the thinking in the Senate's mind in establishing thatprovision. I don't know the legislative history in the House or how it

happened, but this come up one time in the debate.
Instead of answering it and moving on, we answered it and had same

time to think about it. Then we came back and documented the think-ing. It was not just a quick answer in a debate situation.
Mr. SCALIA. The preference that I just expressed, Senator, as to

which way it comes out, is the preference that you share. I must say,
though, that it is a mild preference. I think that it is best to let only
the Cabinet secretaries make the decision. But really, the nature of
the choice is less important than the making of the choice. What is
crucial is that •a clear answer be provided before the constitutional
provision must be used. In this case, it can be done dispositively by
statute. There is no question that you can pass a statute which will
conclude the issue.
With respect to the first problem that I mentioned, and which we

discussed at some length—that is, the relationship of the Presidential
Succession Act to the 25th amendment—that you cannot technically
resolve by a mere statute, it seems to me. However, for all practical
purposes, you can. I think if you pass a statute, concurred in by the
executive branch, which expresses your interpretation of how the
Presidential Succession Act meshes with the 25th amendment, it is
beyond my expectation that the Supreme Court would not accept that
determination. In other words, I think you would in effect conclude
the matter by amending the Succession Act to make it clear how
it relates to the 25th amendment.
Mr. Chairman, that concludes my prepared statement. I am grateful

for your attention and will be happy to answer any further questions
the subcommittee may have.
Senator FONG. I have no further questions. Thank you for bringing

these matters up.
Senator BAYH. I wish you would, in light of our discussion, go

back and reexamine the things we both said, look at some of the
precedents. I think a strong case can be made for the fact that our
Founding Fathers may have indeed intended for the Vice President
to have the same authority that you now feel the Speaker would have,
as an acting Vice President.
A lot of those people who wrote the Constitution were sitting there

in the Congress that came up with the first succession statute. In the
succession statute, the succession was to be temporary followed by
an election.
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That should be weighed against how the country has historically
treated the Vice President after the Tyler precedent. At that time,
in the light of history, Tyler probably ignored what our Founding
Fathers thought. And we haven't done anything about it, in that
period of time, over 100 years. There was pretty strong precedent that
the Vice President, indeed contrary to what our Founding Fathers
may have thought, does have all the powers and duties of the office.
If the country had wanted to change those conditions, certainly

they would have done so. Our next witness has perhaps feelings to
the contrary, and I am anxious to get his thinking, at least about
where we ought to go from here.
Mr. SCALIA. Senator, I think that is right. That is the reason I

did not allude to the earlier history of the constitutional provisions
in my testimony. They have been applied in a manner so funda-
mentally different from what was contemplated originally. You can
begin with the function of the electoral college, which in the Fed-
eralist Papers is described as a group much different from what it
has worked out to be. That is why I refer, in my testimony, to the
modern principle of direct election of the President. It has, indeed,
worked out that way. It was not originally intended to work out that
way.
Many of the features of the Presidential and Vice Presidential

election have evolved in a manner which the Founding Fathers did
not contemplate. It is for that reason that I think what the Supreme
Court would place most stress on, if it came to examine the matter,
is the theory and the le,rislative history of the 25th amendment itself.
I think they would place much greater weight on that than on the
earlier history of the Presidency and the Vice Presidency.

Senator BATH. Here again, I am willing to pursue this, and I
appreciate your bringing it up, but I think you will find, as my distin-
guished colleague from Hawaii said, perhaps we in our debate con-
ceded the fact that the Tyler precedent changed the original intention
of our Founding Fathers. It has become a rather strong precedent
and one that we can change, of course, by constitutional amendment.
But I don't believe any of us anticipated that the Speaker would

perform a different role than performing the full powers and duties
of the Presidency. The Succession Act, although it does use the frame,
who shall act as President, does not establish as preceding Succession
Acts have, for a vehicle to enact new election procedures in this kind
of thing.
Let me ask you a couple of other questions if I might and then I

don't want to belabor this. Are you speaking for the Attorney General?
Mr. SCALIA. For the Justice Department; yes, sir.
Senator BATH. Is the Justice Department speaking for the

President?
Mr. SCALIA. Yes, sir.
Senator BATH. In other words, what you say has the approval of

the President'?
Mr. SCALIA. The testimony has been approved.
Senator BATH. I appreciate that fact, but certainly he must have

given a lot of thought on these questions that you have raised.
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Now, he gave some thought to another provision of the 25th amend-
ment or the lack of another provision of the 25th amendment. It was
rather critical of Congress prior to the election in November. I assume
that was not a product of the electioneering he was doing but was a
product of deep concern that he had.
He criticized the Congress for drap•aillg its feet; urged them to

hurry up. At one time, he suggested that we should have a time limit
put on the enactment of the 25th amendment. Has he changed his
mind; is this just a passing thought; or what is his position on this
right now?
Mr. SCALIA. No, sir, I don't think the administration's position on

that point has changed. However. I don't think that position was
relevant to amending the 25th amendment, or even to clarifying its
provisions.
Senator BAYII. Well, let me suggest that it was a lot more relevant

than anything you brought to our attention. The matters you
brought to our attention are measures you say there are some questions
about. There is no question about the fact that the 25th amendment not
only does not provide for a time limit, it is unquestionable that that
has been resolved in the negative. There is ample debate. Both Senator
Ervin and myself talked about the folly of setting a time limit on the
search for truth.

Congress should be given whatever time they felt necessary and
prudent to make a wise choice. Now, if the President still feels that
we were dragging our feet and still feels that we should put a time
limit, why didn't you testify to that extent—if you are speaking for
him?
Mr. SCALIA. Senator, you didn't let me finish.
Senator BAYII. You may now have as much time as you want. There

is no time limit on you.
Mr. SCALIA. I started to say that I did not mention it in my pre-

pared testimony because the administration's position is not relevant
to an amendment, of the 25th amendment, or to a clarification of the
provisions of the 25th amendment. The administration's position con-
tinues to be that it would seem desirable to establish a time limit, but
it should not be done by an amendment of the 25th amendment. It
should rather be done by the Congress.
I think the preferable way would be for the House and Senate

rules to provide what in their view they consider a reasonable period
for action upon these nominations. Once again, it is important that
it be established outside of the context of any specific case, outside of
the political controversy you get into then. I think it would be desir-
able—and the administration feels it would be—for the House and
the Senate by their rules, to set forth well in advance of this problem's
arising again, how long they ought to take to act on the nominations.
Senator BAYIL Well, if you or the President feel that, why didn't

you tell us? Obviously, we are talking about succession statutes—
things that are beyond the province that can be done without a con-
stitutional amendment here. You suggested yourself that we passed a
law signed by the President relative to this matter.
If the administration feels we should have a time limit placed on

the succession statute, who didn't you suggest that in your statement?
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What should the time limit be; what does the President think the time

limit s},ould be?
Mr. SCALLA. Sir, I think that is,an issue that the Members of the

Senate and of the House can probably judge better—as to the exact

number of days—than the executive branch can. I would pick a num-

ber and say maybe 60 days.
Senator FONG. How can you enforce it?
Mr. SCALIA. Well, I think it has a good deal of moral force, Senator.

Senator FONG. It may have moral force, but how can you enforce

it if the Senate decides not to proceed, and the House decides to take

its time, and the election is pending and Rockefeller would be too

good a speaker for the Republican party, how can you prevent delay

until after the election?
Mr. SCALIA. Senator, there is no way to force it without setting it in

concrete in a fashion that would be undesirable. That is why it

shouldn't be in the 25th amendment. You can't predict. It may indeed
have to take longer than that.
There ought to be some pressure, some incentive to keep within a

certain time period. But ultimately, if the Senate found it couldn't

do it, it could just say "We are not going to observe the rule" or "We

are going to amend the rule in this case." There is nothing that could
prevent that. But, when it did that it would have to take the heat that
comes with it. I think it would be less simple for the Senate then to

simply say, "Well, when the President is saying we should act more
quickly on this, he is just playing politics." The Senate would then
be violating its own rule which it made outside of the heat of any
political campaign—I think it would be difficult.
Senator BAYH. May I just ask, are you represented by legal counsel

here?
Mr. SCALIA. No, sir.
Senator BAYII. Let me suggest that perhaps we ought to go back

on that record and you ought to say, "I don't know"—unless you have
had direct information from the President that you are speaking for
him now.
During the campaign he suggested that the 25th amendment should

be amended.
Mr. SCALIA. No, sir.
Senator BAYH. But that a time limit should be imposed? It is hardly

incumbent upon you representing the Department of Justice to say
that we establish rules or statute—set up those rules, statutes or time
limits but do not adhere to them. The only sanction would be public
authorization.
Unless you want to pursue me on this; unless you are sure that you

are speaking for the President, I must say, I think you are on rather
thin ice there.
Mr. SCALIA. Senator, I am confident that the President did not say

that the 25th amendment should be revised. I think he said considera-
tion should be given to establishing some pressure for prompt action
by a time limit, either through amendment of the 25th amendment, or
through congressional action.
I think he referred to congressional action by public law. That

leaves open a much broader category of action than just amending the
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25th amendment. I do not believe that putting it in the 25th amendment
itself is the way to do it. The way to do it is to put it in the House
and Senate rules.
I am speaking for the administration.
Senator BAYH. Let me ask you this, are you familiar with the rather

extensive debate we had on this very point? We were concerned about
foot-dragging. Despite the fact that some people said, well, Congress
got caught with their pants down because here they had a President
of one party and a Congress of the other and they didn't anticipate
this. However, the debate is replete with concern expressed over the
exact political mixture that we did find ourselves in?
One of the concerns we had was that the Congress of the opposite

party would drag its feet not merely concerned about the passage of
the election but just drag its feet period. The Speaker, an officer of
the other party, would become the President in the event anything
happened. Are you familiar with that?
Mr. SCALIA. Senator, I am not as familiar with it as you are. I read

it and I agree with the outcome of that debate. I think it was a sound
judgment not to place any time limit in the 25th amendment.
Senator BAYH. You are aware, then, that the absence of a time limit

was not by accident but was the product—our design.
Mr. SCALIA. As I recall the discussion, it was confused. Some speak-

ers at some points were talking about succession when you were talk-
ing about disability. The issue was raised with respect to both. As I
say, I think —

Senator BAYH. The lack of time limit was the product of conscious
consideration—determination that we should have no time limit in the
Constitution, right?
Mr. SCALIA. Yes, sir.
Senator BAYH. Now, since that is what the Constitution says, how

in the world can you pass a statute? How can the Senate come up with
a rule or the House come up with a rule which is in direct contraven-
tion of what the Constitution says, or means?
Mr. SCALIA. I don't see how it would be in contravention, Senator.

There are many functions which the Senate has to perform under the
Constitution which are governed by its rules of procedure. Those rules
of procedure simply state how the Senate shall proceed.
I do not mean to assert that those rules are in any sense binding upon

the Senate except by its own determinations—so that if, for instance,
they establish a 60-day time limit and on a particular nomination it
turns out that they need more time than that, they can amend their
own rule. I don't see how that is at all inconsistent with the 25th
amendment. The rule is not binding upon them except by their own
act. Its purpose, Senator, would be simply to establish outside of the
heat of controversy —
Senator BAYH. Granted, but I don't see how you can establish out-

side of the heat of controversy, that is the only way to do it. That is
why we passed the 25th amendment—after we had the vacancy filled
and the Vice Presidency.
But, I don't know how you can establish any precedent nor say the

Senate can establish rules. You mentioned you thought perhaps it
could be done by statute. How can you pass a law that is directly con-
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trary to a decision that was made by the Congress and 38 State legisla-
tors that you should amend the Constitution and have no time limit?

It wasn't that we didn't consider a time limit. We considered it and
decided we didn't want one. Whereas, in a disability provision we con-
sidered that we needed a time limit.
Mr. SCALIA. Senator, it seems to me that what you decided was that

you didn't want a time limit in the Constitution.
Senator BAYH. No, we decided that it would not be wise. We de-

cided that was not it at all. We decided that we wanted no time limit
whatsoever.
Mr. SCALIA. You decided it would not be wise to put one in the Con-

stitution.
Senator BAYH. No, we didn't. We decided that the whole process

should not be limited by time restrictions. That was in the debate. I
remember Senator Ervin, as only he can, looking to the galleries and
saying, "God forbid that we should put a time limit on the search
for truth." There may have been a few amens—at least I thought
amens.
Mr. SCALIA. Senator, you may have discussed the absolute question

in the context of the constitutional debate, but I submit that all the
constitutional failure to include a time limit establishes, is that it was
thought unwise to have a time limit imposed by the Constitution, that
could not be eliminated or extended in any way except by action
through the people. I think that is an entirely different question from
whether a time limit imposed by statute, or as I suggest, by House
and Senate rule, is desirable.
Senator BAYH. You may be expressing your opinion and that of the

Administration but let me tell you, you are not expressing the opinion
of the U.S. Senate that passed this Constitution. You go back there
and do as thorough a job reading the record on this as you have on the
others. I salute you for that. However, I think you will find out you
are on very shakey grounds.
Mr. SCALIA. Senator, I don't want to be misunderstood. I am not

speaking in any way as to what the Members of Congress at that time
may have felt. I am just speaking to what they decided when they
did not include a time limit in the constitutional proposal. They cer-
tainly did not decide that no time limit could be imposed by House or
Senate rule, that is my only point.

Senator BAYH. Well, you just said a moment ago that you thought
it was very important. I don't suppose you did this just as a compli-
ment in one area relative to the Cabinet officers that could or couldn't
serve. The opinion of the floor leader of the measure, namely, yours
truly, was important. The opinion of the debate, of course, is equally
important.
How can you say that that is true about one issue in one area and

it isn't on the other? There is no question about what Congress
wanted. They didn't want any time limit—in any way.
Mr. SCALIA. We are talking about what the amendment intended,

what was the intent of the amendment. I am conceding that the Con-
gress absolutely did not intend that the amendment should include
any time limit. That is quite a different question, however, from
whether the Congress meant to proscribe any time limit by statute or
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by House or Senate rule. If they intended that, they might have gone
to say, in the 25th amendment: "No time limit on this inquiry shall
be imposed by statute."
Senator BAYH. You may sit here right now and tell us genuinely

in your heart what you feel, or try to tell us what the President meant
when he was giving it to Congress 2 or 3 weeks before election. You
may do that. But, you cannot tell us what Congress meant when they
passed that constitutional amendment.
I suggest to you that we couldn't even have gotten the votes neces-

sary to pass it. Senator Ervin was indispensible in our being able to
put together the necessary three-fourth or two-thirds of the Senate. I
am sure they would never have bought it. He made it very clear we
couldn't have passed it if we had a time limit.
How could you suggest that we wouldn't want a time limit put in

in this by Constitution but we are prepared to accept it by statute?
Mr. SCALIA. I am sure that is right, Senator, that there was extreme

opposition to it. I would have voted against it myself. But, the ques-
tion there was whether there should be a time limit imposed by the
Constitution. What we are now discussing is a totally different
question-
That is, whether, assuming that the Congress can take as long as

it likes under the Constitution, the Congress should nevertheless in
the exercise of responsible Government, establish a presumptive
period within which it should act. If that period then expires and
the Congress says, "We have to go further," they can always amend
the rule.

Senator BAYH. You say a 60-day period is what you would choose?
Mr. SCALIA. I say further that you probably know better than I,

but 60 days seems good.
Senator BAYH. I don't think that we should have any limit. That is

what I know, and you are wrong, but I want to know what your
judgment is.
Mr. SCALIA. I think 60 days is a reasonable time period.
Senator BAYH. Now, does the Administration suggest what criteria

for the standard of applying that 60 days would be?
Mr. SCALIA. The criteria?
Senator BAYH. How do you arrive at 60 days? What is the criteria

on one side of which it is prudent and on the other side of which is
dilatory?
Mr. SCALIA. Well, I suppose you could look to example. President

Ford's nomination process when he was nominated to Vice President
was disposed of, I believe, in slightly less than that amount of time.
What it comes to is a calculation of how long it ought to take the

Congress to investigate the qualifications and hold the necessary hear-
ings and make its decision. Sixty days is a long time for a matter of
that much importance to the Republic. Maybe I feel more strongly
about it than you do because I was worried about what would happen
if the incumbent President were to die while the Rockefeller nomina-
tion was pending. It troubled me very much.
I don't think that matter should be left pending any longer than is

absolutely necessary.
Senator BAYH. Neither do I.
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Mr. SCALIA. I think anything that could be done to put some moral
pressure on to expedite the proceeding is desirable. What I am sug-
gesting here is not something that cannot be reversed or undone when
it appears necessary. But, it will keep on the desirable pressure to
move expeditiously.

Senator BATH. You known, I think you and I disagree as to what
it takes to do that. You suggested that the time frame of slighly less
than 60 days for the Ford nomination was not dilatory. I think is what
you said.
Mr. SCALIA. What I said was that it was completed in that amount

of time. The time is certainly long enough in a normal case.
Senator BATH. There is no suggestion that the Congress was dila-

tory in taking that much time for President Ford?
Mr. SCALIA. I have heard none, no.
Senator BATH. I haven't either. Now, is it fair to suggest that the

Ford nomination was a much simplier one confronting the committee
that had access to all information than the Rockefeller nomination
was?
Mr. SCALIA. I am not sure, Senator, that is the case. You are refer-

ring, no doubt, to the financial complications of the Rockefeller
nomination.

Senator BAYH. You don't have to be a genius to suggest that there
are a lot of different factors to be weighed. As for complicated finan-
cial backgrounds, financial and enonomic power was there in Vice
President Rockefeller's background that was not in President Ford's,
wasn't there?
Mr. SCALIA. Sir, I really don't want to get into a debate on when

it was dilatory and when it wasn't. I am genuinely interested in trying
to get adopted a provision that will solve what could be a problem in
the future. I don't think it contributes to that to rehash whether there
was dilatoriness or not dilatoriness in the past. All is well that ends
well, as far as I am concerned, but I was nervous at the time—as
President Ford was, and rightly so.

Senator BATH. The debate is whether it ended well or not. The
majority of Congress and the President thought it ended well. I am
willing to accept that interpretation. I think where I disagree with
you is that if you look again at the debate and the reason we didn't
want any time limit in the Constitution, Congress or in the Rules, was
that the white heat of publicity, the very thing that President Ford
and some of the rest of you were doing and saying, would be a
constant thoup:ht, as it should be to keep a Congress moving.
I must say I think the Congress acted very expeditiously consider-

ing everything. They moved quickly the first time, during President
Ford's nomination. Speaker Albert quickly laid to rest the few voices
in our party. There were some that said, "wait a minute, don't rush
in there, we've got a Democrat one heartbeat away."
It was that public debate about the time limit that said. well we can

turn our head if the time isn't right. I for one am unwilling to put a
time limit.
Senator FONG. I will say that I agree with the witness here that we

could set a time limit if we wished to by statute or by Rules of the
Senate. I don't think that we would like to. If we really wanted to I
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think we could, even though many believe that we shouldn't have atime limit.
Senator BAyir. Well, that is what makes a ball game—twosides. We appreciate, Mr. Scalia, your taking your time to let us haveyour thoughts. If you have any other reflections after we are throughhere, we will be glad to have those for our record or for further testi-

mony as you may see fit.
M. SCALIA. Thank you, Mr. Chairman.
Senator BAYH. We will have a brief intermission so that our reportercan take care of some necessary changes in equipment.
[A brief recess was taken.]
Senator BAYH. Our next witnesses are two scholars whose special

and practical experience suggest that they, as much as any other two
human beings, could bring insight into the precedent and practice and
wisdom of the constitutional provisions which we are now studying,
Prof. Arthur Schlesinger, Jr. of the City College of New York and
Prof. James McGregor Burns of 'Williams College.
I don't think it is necessary to further document the academic and

practical experience that these men have had relative to being students
of the Presidency, which in essence, is what this is all about.
After consulting with the witnesses, they concur in a format of let-

ting each make a statement as long as he desires, there is no time lim-
itation prescribed thereon, constitutionally or otherwise. Then, we will
involve ourselves in a dialog between them and me and between
themselves.

Professor Schlesinger, if you will initiate this dialog.
Mr. SCHLESINGER. Thank you, Mr. Chairman.

STATEMENT OF ARTHUR SCHLESINGER, JR., CITY COLLEGE OF
NEW YORK

Mr. SCHLESINGER. I am happy to have the opportunity today to offer
this distinguished subcommittee some views on the 25th amendment.
When that amendment was adopted 8 years ago, no one anticipated the
circumstances in which section 2 would be applied. I freely include
myself among those who failed to foresee the curious future of section
2. However, this failure of foresight does not relieve any of us of
responsibility for the mischief that section 2 has caused or of the
obligation to begin a search for a remedy.
The Congress has now confirmed two Vice Presidents under the 25th

amendment. This experience has plainly demonstrated—or so it seems
to me—that the original theory of section 2 has been abandoned. That
theory, as set forth in the legislative history, was that election by the
Congress was to take the place of election by the voters. As you, Sen-
ator Bayh, said in the debate, "If Congress is to choose the man nom-
inated it will * * * act as the voice of the people." And, as he sub-
sequently put it in a statement preceding the first congressional appli-
cation of section 2, "The role of Congress was to be—and is—that of
electors. We are to represent the people of our country in this congres-
sional election of a new Vice President * * *. We are acting as surro-
gate electors for the people."
The theory that Congress was acting in lieu of the electorate was

expressed in the requirement that both Houses—not the Senate alone,
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as in the case of other Presidential appointments—must give their con-
sent to the election of a mid-term Vice President. The election of a,
Vice President, Senator Bayh assured us, was not "just another tradi-
tional nomination to be handled in the traditional way * * *. This is a
nomination unlike any other." And, since Congress was supposed to
act as the representative of and the substitute for the voters, there is
no escape, it seems to me, from the conclusion that it was commanded to
apply to a person nominated for the Vice Presidency the same tests
that the voters apply to candidates in a regular election.
I do not, in retrospect, think that this original theory was a good

idea. The Founding Fathers, after each careful consideration, had
rejected the proposal that Congress should choose the Chief Executive.
As Governeur Morris put it in the convention, the President would be
"the mere creature of the Legislature: if appointed and impeachable
by that body." The Constitution even prohibited Members of Congress
from serving as presidential electors—article II, section 1. It brought
Congress into the picture only in case of a tie in the electoral college.
The 25th amendment has greatly enlarged the congressional role.

It gives Congress in relatively routine cases ( almost a quarter of the
time since the ratification of the 12th amendment) what the Founding
Fathers resolved to deny it except in the most extreme cases: control
over the choice of a potential President. This control was cloaked in
the theory that congressional consideration was the replacement. of
popular election; and only this theory saved section 2 from moving
our concept of government measurably toward a parlimentarv concept.
For the essence of a parliamentary system, of course, is legislative
selection of the Chief Executive.
In any case this theory has turned out to be fiction. Congress in

practice has failed to live up to its commitment to serve as surrogate
electors for the people. The proof of this is simple and conclusive. If
Congress had employed the same criteria voters use in an election, if
it had supplied, a.s it was obligated to supply, an authentic equivalent
for the electoral process, Congressman Ford and Governor Rockefeller
would not have been confirmed by the overwhelming margins that,
in fact, Members of Congress gave them; for it seems improbable that
any popular election would have given them such extraordinary
majorities. Many Members voted to confirm the names submitted to
them who would never dream of marking the ballot for them in
a polling booth.
Instead of applying the standards plainly demanded by section 2,

they applied the standards routinely used for routine presidential
appointments. They viewed the selection of Vice President as another
traditional nomination to be voted up or down by the same criteria
a Senator would apply to the nomination of a member of the Cabinet.
They failed, in short, to meet what would appear to have been their
obligations under section 2 of the 25th amendment. And, in justice to
them, the theory of section 2 was probably unreal from the start, since
it is hard to have the equivalent of an election unless the surrogate
electors are offered a serious choice.
.The New York Times said in a recent editorial, "In acting upon a

Vice-Presidential nomination, the Congress cannot pretend that the
25th amendment conferred upon it the final power that the sovereign
people possess in an election * * * Congress instead has the more
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limited responsibility to investigate a nominee's probity and. to inE!ke

certain that he is not of such charactor or temperament as to disqualify

him for the Presidency." There could hardly be a more egregious

misreading of the clear congressional intent in section 2 to make Con-

gress the surrogate for the electorate. But also there could hardly be

a clearer statement of where section 2 stands after its first two appli-

cations. It is for this reason that I suggest that the original theory of
section 2 has been abandoned.
If this original theory has been abandoned, if Congress has decided

not to serve as surrogate electors for the people, then the content of
section 2 has been subtly but profoundly transformed. Congress has
now reduced the designation of a mid-term Vice President to a status
very like that of the nomination of a Secretary of State or of the
Treasury. Unless the nominee for Vice President has the most gross
disqualifications, Members of Congress evidently feel they must
approve him even if they would never vote for him in a Presidential
election. The result, in short, is to give the President the practical
power to appoint his own successor.
This is surely a situation repugnant to a democracy. I need hardly

remind this committee that 30 years ago President Truman secured
the repeal of the Presidential Succession Act of 1886 on the precise
ground that it enabled him, as a Vice President who had succeeded to
the Presidency, to name his own successor when he chose a Secretary
of State. "It now lies within my power," he told Congress on June
19, 1945, "to nominate the person who would be my immediate succes-
sor. * * * I do not believe that in a democracy this power should rest
with the Chief Executive." Yet this is squarely the position in which
the 25th amendment has landed our hapless Republic.
I know it is said that Presidents have this power anyway in the

nominating convention. But I must agree with Senator Mathias who
characterized this argument as a "false analogy" when, as a congress-
man a decade ago, he wisely declined to join the stampede for the
25th amendment. A Presidential nominee and an incumbent President,
Senator Mathias observed, are very different men, moved by very dif-
ferent motives. The nominee at the convention is far more responsive
to popular sentiment than the President in the White House. More-
over, there is no law giving presidential nominees a free hand in pick-
ing their partners on the ticket. This has not been always, or indeed,
often true in the past. I doubt whether it will be always true in the
future.
Surely. President Truman was everlastingly right in 1945. Surely

the Presidency of the United States must never be an office within
the power of one man to hand to another. Yet this is where we are
today, as a result of the abandonment of the idea that Congress serves
as the surrogate for the electorate. And this is only the beginning
of the constitutional absurdity into which section 2 of the 25th amend-
mFnt has plunged us. The situation becomes even more incompatible
with the theory of the Republic—and even more preposterous—when
one considers that the 25th amendment empowers a mistrusted and
discredited President, a President on the brink of impeachment, to
name his successor. And what is most incompatible with the theory
of the Republic—and what is most preposterous of all is that, as a
result of section 2 of the 25th amendment, we now have for the first
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time in American history both a President and Vice President who
have come to power not, like all their predecessors, through election
bit through appointment.
This is an extraordinary predicament for a democratic republic. Up

to now the right of the people to elect their own leaders had been
assumed by definition as the fundamental point of self-government.
The Constitution thus required that the President and Vice President
"be elected" (Art. IL see. 1). The 25th amendment has taken upon
itself to repeal this point so axiomatic to the Founding Fathers. Today
we have the extraordinary situation in which no American ou*side the
5th District of Michigan has ever voted for the President for national
office and no American anywhere has ever voted for the Vice Presi-
dent for national office.
Is this what the drafters of the 25th amendment intended? Obvi-

ously not. Let them therefore reassess their handiwork. I do not see
how those who in all good faith and hope conceived section 2 of the
25th amendment can be complacent about the way it has worked out.
The theory on which it was based—that Congress should act as the
equivalent of the electorate—has been rejected. The consequence has
been to introduce into our political process anomalies difficult to recon-
cile with the Constitution or with any reasonable or responsible theory
of democracy. Under what I believe is an irreversible and probably
inevitable misconstruction of section 2, we have solemly given any
President, in case of a vacancy in the Vice Presidency, no matter how
dishonorable or corrupt that President may be, the power to appoint
his successor. It is time, I believe to return to first principles. These
principles, I would submit, are (1) no President, as Mr. Truman so
wisely said, should have such power; and (2) all Presidents, as the
Constitution so wisely provided, should be elected. These are the prin-
ciples, I would suggest, that should guide your committee in the task
before you.
Senator Pastore on February 5 reintroduced a proposed constitu-

tional amendment—an amendment he had originally, with great
prescience. introduced on November 15, 1973—calling for a special
Presidential election in cases when an appointed Vice President suc-
ceeds to the Presidency and when more than 12 months remain in the
Presidential term. May I say at once that the Pastore amendment
would be an immeasurable improvement over the present section 2 of
the 25th amendment, and I commend it to your consideration.
But I would urge this committee to go much farther and consider

the case for abolition of the Vice Presidency altogether. I have set forth
that case at length in an article in the fall 1974 issue of the Political
Science Quarterly entitled "On the Presidential Succession." I would
like, if it is appropriate, to submit a copy of this article for inclusion
in the record of these hearings.

Senator BAYII. I would like to ask, that without objection, that that

article appear at the end of our dialog because I think it does explore

your views on the relevancy of the Vice Presidency in great detail.

Mr. SCHLESINGER. At this point, I will offer only a brief summary

of some points in the argument.
In the only mention of the Vice Presidency in the Federalist Papers,

Hamilton noted that the office had been "objected to as superfluous, if

not mischievous."
In my judament history has more than justified both objections. It

has shown the Vice President to be both superfluous and mischievous.
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It is superfluous because the Vice President has no duties except topreside over the Senate. I know that Presidents say ritualistically theyare going to give their Vice Presidents something to do, but this neverhas amounted to much. There is, first of all, the constitutional problem.
The Vice President, as Mr. Truman in his memoirs wrote, "is not an
officer of the executive branch"; or, as General Eisenhower put it inhis memoirs in 1963, the Vice President "is not legally a part of the
executive branch and is not subject to direction by the President." The
President, moreover, is given by the Constitution undivided possession
of the executive power. "You cannot, under the Constitution," as Presi-
dent Roosevelt said in 1940, "set up a second President * * *. The
Constitution states one man is responsible. Now that man can delegate,
surely, but in the delegation he does not delegate away any part of the
responsibility from the ultimate responsibility that rests on him."
There is, in addition, the practical problem. Presidents will freely

delegate power to men they can hire and fire. But they cannot fire
their Vice Presidents. This discourages Presidents from giving them
jobs at which they may fail—or may succeed too well. No President
is likely to be happy if the executive branch begins to fill up with
people whose loyalty runs to his Vice President rather than to himself.
Now it may be that President Ford and Vice President Rockefeller
are going to reverse the course of history and demonstrate that the
Vice Presidency can be more than a non-job. But this should be re-
garded as the final experiment, as the last chance for what has always
been up to now a meaningless and futile office. If this experiment fails,
I would hope that the country would reach, what seems to me, the
inevitable conclusion and abolish the Vice Presidency.
The Vice Presidency is not only a superfluous office on the historical

record: it is also a mischievous one, an office of spectacular and, I be-
lieve, incurable frustration. The more gifted and ambitious the Vice
President, the better qualified at the start for the Presidency, the acute
the frustration. Few Vice Presidents have survived the systematic
demoralization inflicted by the office without serious injury to them-
selves. Bill Moyers has correctly called the office "a man-eater. It
destroys individuals." Far from being a learning experience, as some
political scientists like to believe, the Vice Presidency has been his-
torically a maiming experience.
The only serious argument for it is that it provides for the succes-

sion. But surely it is not beyond our resourcefulness to provide for the
succession without creating this superfluous and mischievous office. The
answer lies, I think, in the principle of the Pastore resolution, that is,
succession through a special election.
The fix into which the 25th amendment has got the American Re-

public is dramatized by comparison with recent developments in
France. General de Gaulle designed a powerful Presidency for him-
self, but even that towering leader did not claim for Presidents of
France the authority to appoint their successors, the authority granted
American Presidents in particular circumstances when we conceived
and ratified the 25th amendment during the high noon of the Imperial
Presidency. Instead the French Constitution provides simply that, in
case of a vacancy in the Presidency, the President of the Senate be-
comes Acting President and a new election to choose a new President
must be held within 25 days. On April 2, 1974, President Pompidou
died. On May 5 the French had an election followed by a run-off on
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May 19 and the inauguration of a new President on May 27. In less
than 2 months after the death of one President, France had a new
President. chosen by the people and equipped by them with a fresh
mandate. Which government is more legitimate, the elected govern-
ment of France after the death of Pompidou or the appointed gov-
ernment of the United States after the resignations of Nixon and
Agnew ? Which political system, in this respect at least, is p-lore
democratic?
Now the oddity is that the system that worked so well last year in

France is almost identically the system originally planned for the
American Constitution. The early draft of the Constitution thus pro-
posed that in case of a vacancy in the Presidency "the President of the
Senate shall exercise those powers and duties, until another President
of the United States be chosen." The Vice Presidency came in as an
afterthought and not primarily to provide for the succession. The
point of the Vice Presidency of course was rather to insure the election
of a National President by requiring each elector to vote for two per-
sons, only one of whom could come from his own State. At a time when
local loyalties were stronger than national loyalties, it was feared that
a single vote system would result in each State's electors casting all
its votes for a favorite son. A double vote for President, with one vote,
required to be cast outside the State would result, it was believed, in
the choice of a President commanding national support, the runner-up
would become Vice President. The idea of special elections was re-
tained for the case of a vacancy in both offices. That idea was incor-
porated explicitly in the Presidential Succession Act of 1792 and im-
plicitly in the Presidential Succession Act of 1886 and was proposed
again by President Truman in 1945.
Now, the Vice Presidency lost almost immediately the function for

which it was originally designed. It lost that function when the 12th
amendment ended the double vote in 1804 and required separate vot-
ing for President and Vice President. The fact that the 12th amend-
ment lost its function was perceived at the time, and the logical con-
clusion was drawn. "The reasons of erecting the office," one Senator
said, "are frustrated by the amendment * * *. It will be preferable,
therefore.. to abolish the office." Henry Adams tells us in his great
history of these years that, "had the question risen. as a new one, per-
haps a majority might have favored abolition" in 1804, but the d;s-
cussion was hampered by instructions from State legislatures, and
abolition was defeated on a party vote. The Federalists thereafter,
Adams wrote, were able to charge Jefferson and his party "for putting
in the office of President, in case of vacancies, men whom no State and
no elector intended for the post."
. It is time for us to repair the error of 1804. Let us adopt a constitu-
tional amendment abolishing the Vice Presidency and then provide for
the succession in the snirit of the Founding Fathers through a congres-
sional statute reestablishing the principle of special Presidential elec-
tions: In case of a vacancy in the Presidency, let us have an acting
President drawn, in order to preserve party and policy continuity,
from the Cabinet according to the order laid down in the Presidential
Succession. Act of 1886. And, unless the President vanishes in the last
year. of his term, let us choose a new President through a special
election to be held, say. 90 days. This would only be an election to fill



73

out a term and would not require the elaborate foreplay of the quadren-
nial orgy. The national committees, which have become increasingly
representative bodies under the new party rules, could canvass opinion
and make nominations. Short campaigns, federally financed, would
be a blessing infinitely appreciated by the electorate. Perhaps their
brevity and their economy might have salutary impact on the quadren-
nial campaigns, which in recent years have stretched out to intolerable
length and swelled to intolerable expense.
I realize that this may seem a drastic proposal. But I believe the

experience of nearly two centuries under the Constitution has abun-
dantly demonstrated the hopelessness of the Vice Presidency. The 25th
amendment, with the best of intentions, has only compounded the
problem. Let us do today what Congress and the Nation should have,
and came near doing in 1804.
This concludes my remarks. Thank you for the patience with which

you have endured them.

MEMORANDUM ON CANDIDATE SELECTION FOR A SPECIAL
PRESIDENTIAL ELECTION

There are three ways by which parties could choose presidential candidates
expeditiously if a special election were to be held at some point between the regu-
lar quadrennial elections. They are (1) by the national committee; (2) by a
national primary; (3) by a national convention. For the purposes of this
memorandum I will assume that the special election must take place within 90
days of the event requiring that it be held.

1. National Committee. Recent reforms, especially in the Democratic party,
have enlarged the number and somewhat increased the representativeness of the
national committees. Should the parties decide to give the national committees
the power to name candidates in special presidential elections, this would doubt-
less be a further stimulus to party reform. Nevertheless, the national committees,
as constituted at present, do not represent the diverse elements in the party as
well as do the delegates to a party convention. Nomination by the national com-
mittee would seem to many voters the work of a small coterie of professional
politicians; it would fail to bring about the popular participation in choosing the
candidate that is so necessary to a successful campaign.

2. National Primary. A national primary would obviously bring the voters into
the process. Candidates could be selected in various ways: for example, by petition
( to get on the ballot a contender must present, say, 100,000 signatures from 40
states, with a minimum of 1000 from each of these states) ; or by the national
committee (to get on the ballot, a contender must be nominated by 5 percent
of the committee's membership). One objection to a national primary is that it
might give undue advantage to persons whose names are well known and easily
recognized. A more serious objection is that it would require the nation to go
through two national elections in three months. This would be at best an ex-
hausting experience; and, if the vacancy requiring the special election had been
caused by a tragic event like assassination, many people would not be emotionally
prepared for a national primary so soon after the event.
3. National Convention. For these and other reasons, a national convention

seems to me the best solution. A convention would put the choice in the hands of
people who have an active concern with politics, thereby reducing the advan-
tages conferred by mere name recognition, but would broaden the base of partici-
pation beyond the party professionals. It would do all this without inflicting two
elections in rapid succession on the country.
The next question is: how would delegates be chosen? There are a number of

possibilities. One would be simply to leave the choice in the hands of each state
committee, counting on local pressure to make sure that the results would be
representative. Another would be to adopt the proposal made by Woodrow
Wilson in his annual message in 1913 and base the convention on the officials
elected by the party—senators, representatives, governors, perhaps members of
the national committee, with provisions to fill out the delegations in other ways.
Obviously this problem requires more thought; but, equally obviously, it is not
insoluble.
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On the Presidential Succession

ARTHUR M. SCHLESINGER, JR.

On the eve of the bicentennial of independence, the Amer-

ican experiment in self-government was confronted by a startling devel-

opment: the President and Vice President who would lead the celebrations

on July 4,1976, would be persons who had come to office and power, not

through election, like all their predecessors, but through appointment.

Even more disturbing was the thought that the source of this President's

appointment was a former President whose first Vice President had re-

signed in disgrace as a confessed felon and who himself had resigned in

the face of virtual certainty that he would otherwise have been impeached

and removed because of high crimes and misdemeanors against the United

States.
Nothing like this had ever happened, or could ever have happened, in

the earlier history of the republic. The right of the people to choose their

own leaders had been assumed by definition as a fundamental point of

self-government. A major premise of American politics had always been

—at least up to 1967—that the President was an elected, not an appoint-

ed, official. The Constitution (Article II, Section i) expressly provided

that the President and Vice President were to "be elected." The Founding

Fathers believed that no one who had not been elected to the Presidency

should serve as President any longer ,than necessary to organize a new
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presidential election. The Framers would unquestionably have been
astounded and appalled to find as President and Vice President 200 years
after the Declaration of Independence two men, neither of whom had
ever faced a national election and each of whom owed his office to his
direct predecessor.

It was the Twenty-fifth Amendment—ratified in 1967 without, it
must be said, any clear view of the consequencesl—that discarded the
wisdom of the Founding Fathers and threatened to introduce so extra-
ordinary an innovation into the American system. Under that amend-
ment President Nixon, after the resignation of Vice President Agnew in
1973, named Gerald Ford as his Vice President. When Nixon himself went
under, Ford, now President, was obliged by the same amendment to name
a Vice President of his personal choice. "For the first time in the history of
this great Nation," John Pastore of Rhode Island cried with pardonable
senatorial grandiloquence, "the President and Vice President will both be
appointed—not elected by the people and not responsive to any mandate
from the citizens. The Nation will no longer be democratically governed."2

Nixon's Secretary of State, a former professor of political science, had ob-
served in March 1974, "There have been, very rarely, fully legitimate
governments in any European country since World War I."8 This was
perhaps an imprudent remark from the representative of a government
whose legitimacy lay at that very moment (and for many moments there-
after) under the most serious question. But what would Dr. Kissinger
make of the legitimacy of an allegedly democratic government headed by
two men receiving their office and power through appointment rather
than through election?
No doubt such a government, though on the face incompatible with

Article II of the Constitution, had become technically constitutional
through the Twenty-fifth Amendment. But it could not be said that those
who drafted that ill-considered amendment desired this particular re-
sult. The constitutionality of the appointive Presidency was thus inad-
vertent, not premeditated. And for anyone concerned with democracy
in a philosophical sense the prospect raised the sternest difficulties. Not
only was the conception of the Presidency as an elected office breached;
but the assignment to a President of the personal power to appoint a

I Certainly not on the part of this writer.
Congressional Record, November 15, 1973, S 20429.

'New York Times, March 12, 1974.
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Vice President in case of a vacancy added a quasi-dynastic aspect to the
process of presidential succession.4

In 1945 President Truman, noting that it lay within his authority to
appoint the person (then the Secretary of State) who would be his suc-
cessor in the event of his own disability or death, said with customary
directness, "I do not believe that in a democracy this power should rest
with the Chief Executive."5 The Twenty-fifth Amendment cavalierly
tossed away Truman's old-fashioned scruple and thereby contributed its
mite to the aggrandizement of the Presidency. And, if Truman had sup-
posed that the principle applied to himself, an elected Vice President, how
much more powerfully must it apply to a Chief Executive who was an
appointed Vice President and whose name had never been submitted to a
national electorate. A system that permitted an appointed President
to appoint his own successor was a system that removed the most vital
political choices farther and farther from the people. One doubted wheth-
er such a regime could be called, in the phrase with which Professor
Kissinger flunked a half-century of government in Europe, "fully legi-
timate."
The fix into which the Twenty-fifth Amendment placed American

democracy was emphasized by a striking contrast with events in France
soon after the Secretary of State delivered his excommunication of
Europe. General de Gaulle had designed a very powerful Presidency
for himself; but even that towering leader had not claimed for Presidents
of France the authority the Twenty-fifth Amendment bestowed, in special
cases, on Presidents of the United States: that is, the power to nominate
his own successor. Instead Article 7 of the Constitution of the Fifth Re-
public said that in case of a vacancy in the Presidency a new presidential
election must be held within thirty-five days. In the meantime, the func-
tions of the President (save for the powers of calling a national referen-
dum and of dissolving the National Assembly) are to be exercised by the
president of the senate. On April 2, 1974, President Pompidou died. On
May 5 the French had their election, followed by a runoff on May 19 and
the inauguration of the new President on May 27. In less than two months,
in short, France had a new President, freely chosen by the people and
equipped by them with a fresh mandate. Which government is the more
legitimate—the elected government of France after the death of Pompi-
dou, or the appointed government of the United States after the resigna-

' The objection that Presidents name their Vice Presidents anyway at the nomi-
nating convention is dealt with in the discussion of the Twenty-fifth Amendment be-
low, section X.
'H. S. Truman, Public Papers . . . 1945 (Washington, 1961), p. 129.
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tion of Nixon? Which political system is, in this respect at least, the more

democratic?
The signal difference between the French and American systems in

dealing with a vacancy in the Presidency is obvious: the French have

no Vice President. The results surely favor the French on essential tests

of legitimacy and democracy. The contrast therefore calls on Ameri-

cans to reconsider the utility of the Vice Presidency in their own sys-

tem.

II

History had shown the American Vice Presidency to be a job of spectacu-

lar and, I believe, incurable frustration. Gerald Ford, like his predecessors,

entered into the office with soothing presidential assurances that he, un-

like his predecessors, would be given tasks of substance and responsi-

bility. One could be absolutely certain that these shining prospects

would disappear whenever he reached out to grasp them. Nixon, even

in his feeble condition of 1974, was no more disposed to share power

with Ford than he had shared power with Agnew. When James J. Kil-

patrick asked Nixon whether he had told his Vice President of 1971 about

the plan for the diplomatic opening to China, Nixon, replying in what

Kilpatrick described as an "incredulous" tone, said, "Agnew? Agnew?

Oh, of course not."" Yet a year later he kept on as his running mate and

successor the Vice President he excluded from his councils. Still Presi-

dent Nixon's tone could hardly have been more incredulous than Eisen-

hower's when interrogated in 1960 about Vice President Nixon's role

in the eight years of the Eisenhower Presidency. To the question "What

major decisions of your Administration has the Vice President participat-

ed in?" Eisenhower responded, "If you give me a week, I might think of

one."'
Nor was Nixon merely doing unto others what others had done unto

him. He was behaving the way all Presidents have behaved—as they

appear to have no inclination and perhaps little choice but to behave—

toward their Vice Presidents. It is a doomed office. No President and Vice

President have fully trusted each other since Jackson and Van Buren.'

6 Washington Star-News, May 16, 1974. Jeb Stuart Magruder of the Nixon White

House writes of Agnew in 1970: "He'd been frozen out by Nixon, for almost two

years." J. S. Magruder, An American Life (New York, 1974), p. 128.

New York Times, August 25, 1960.
It should perhaps be added that Polk had amiable personal relations with George

M. Dallas, McKinley with Garret Hobart, and Truman with Alben Barkley, but none of
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Antagonism is inherent in the relationship. "The only business of the
vice-president," wrote the sardonic Thomas R. Marshall, who served for
eight years under Wilson, "is to ring the White House bell every morn-
ing and ask what is the state of health of the president."9 The only seri-
ous thing the Vice President has to do is to wait around for the presi-
dent to die. This is hardly the basis for cordial and enduring friendships.
"The Vice President," said Lyndon Johnson, who experienced both ends
of the relationship, "is like a raven, hovering around the head of the
President, reminding him of his mortality."10 Presidents inevitably re-
sent the death's head at the feast; Vice Presidents equally resent the
monarch who stuffs himself at the banquet table while they scramble for
leavings. Elbridge Gerry worried in the Constitutional Convention about
the "close intimacy" that he thought "must subsist between the Presi-
dent ik vice-president." Gouverneur Morris responded acidly, "The vice
president then will be the first heir apparent that ever loved his father."
The single contemporary point of the Vice Presidency is to provide for

the succession in case of the death, disability, resignation, or removal of
the President. Of course there have been repeated attempts to give it
other points. They have all failed. They are all bound to fail. The Con-
stitution does say that the Vice President "shall be President of the Sen-
ate, but shall have no Vote, unless they be equally divided." When there
was objection to this in the Constitutional Convention, Roger Sherman
observed that, if the Vice President did not preside over the Senate, "he
would be without employment.' Sherman's observation was prophet-
ic, except that the Vice President's constitutional employment soon be-
came a farce. Agnew as Vice President, for example, never went near the
Senate if he could help it. Early Vice Presidents of a philosophical
bent filled their days by meditating attacks on the power of the national
government. Jefferson wrote the Kentucky Resolution as Vice Presi-
dent, Calhoun the South Carolina Exposition. Their successors have
lacked a taste for political philosophy. Richard M. Johnson ran a tavern
as Vice President. Thomas R. Marshall and Alben Barkley made jokes.
But most Vice Presidents, especially in modern times, have lacked a
taste for humor too.

these Vice Presidents played any significant role in the policy decisions of their respec-
tive administrations.
' T. R. Marshall, Recollections (Indianapolis, 1925), p. 368.
" As told by President Johnson in retirement to Professor Doris Kearns, with

whose kind permission I am repeating this exceedingly apt aphorism.
C. C. Tansill, ed., Documents Illustrative of the Formation of the Union of the

American States (Washington, 1927), p. 682.
Ibid.
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III

Why have Presidents not given the Vice President serious work? For a
long time they supposed themselves constitutionally forbidden to do so.
Washington did on occasion ask his Vice President to attend cabinet
meetings; but Jefferson as Vice President was quick to erect a wall of
separation. "I consider my office," he wrote, "as constitutionally con-
fined to legislative functions, and that I could not take any part what-
ever in executive consultations, even were it proposed.' Most Presi-
dents and Vice Presidents have accepted the Jeffersonian doctrine. Thus
Truman wrote in 1955 that the Vice President "is not an officer of the
executive branch" and Eisenhower as late as 1963 that the Vice President
"is not legally a part of the Executive branch and is not subject to direc-
tion by the President." 
The practice of vice presidential participation in cabinet meetings is a

recent development. In 1896 Theodore Roosevelt thought it would be de-
sirable "to increase the power of the Vice-President. . . . It would be very
well if he were given a seat in the Cabinet."15 But when he became Presi-
dent himself after an exasperating interlude as Vice President, he did
not give his own Vice President, Charles W. Fairbanks, a seat in the
cabinet or anywhere else. Vice President Marshall presided at cabinet
meetings when Wilson was at Versailles. But, since he regarded him-
self as a "member of the legislative branch," he questioned the pro-
priety of doing so and carefully explained to the cabinet that he was act-
ing "in obedience to a request" and "in an unofficial and informal
way."18 Harding was the first President to make his Vice President, Cal-
vin Coolidge, a regular at cabinet meetings. Coolidge expected his own
Vice President to follow this example; but Charles G. Dawes rejected any
such entanglement with the executive as a "wrong principle" and in due
course supported farm legislation from his office on Capitol Hill that his
President opposed and eventually vetoed." Franklin D. Roosevelt, who
from the time of his own vice presidential candidacy in 1920 had cher-
ished the hope of making something of the office,18 reinstituted vice-

"J. D. Feerick, From Failing Hands: The Story of Presidential Succession (New York,
1965), p. 70.
"H. S. Truman, Year of Decisions (New York, 1955), p. 197; D. D. Eisenhower,

Waging Peace (New York, 1963), p. 6.
Theodore Roosevelt, "The Three Vice-Presidential Candidates and What They

Represent," Review of Reviews, September 1896. TR also thought that the Vice Presi-

dent should be given a vote on ordinary occasions in the Senate and "perchance on

occasions a voice in the debates."
I. G. Williams, The Rise of the Vice Presidency (Washington, 1956), pp. 109-110.

'7 Ibid., pp. 134,138.
18 Franklin D. Roosevelt, "Can the Vice President Be Useful?" Saturday Evening
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presidential attendance at cabinet meetings, and it became routine there-
after. Truman got Congress in 1949 to make the Vice President a mem-
ber of the National Security Council by statute. But Vice Presidents con-
tinued to operate out of an office at the Hill. It was not till Kennedy that
a Vice President was given space in the Executive Office Building.

Nor, despite ritualistic pledges at the start of each new term, have
Presidents ever delegated real power to Vice Presidents. FDR did make
Henry Wallace head of the Board of Economic Warfare—the only big
job handed a Vice President in the history of the American Presidency—
but this merely proved the embarrassment bound to arise when an
agency chief who happened to be Vice President got into fights with
powerful members of the President's cabinet. Nixon as Vice President ap-
pointed himself the political hit man of the Eisenhower administration
and subsequently as President assigned the same delicate responsibility
to Agnew, thereby making him, as Eugene McCarthy wittily said, "Nix-
on's Nixon." When Ford succeeded Agnew, Nixon began by trying to in-
sert him into the same slot. This is hardly a promising development. If
there is anything certain to cast the Vice Presidency into permanent dis-
repute, it is the theory that the Vice President is the appointed outlet for
an administration's partisan rancor.

For the rest the Vice Presidency is make-work. Presidents spend time
that could be put to far better use trying to figure out ways of keeping
their Vice Presidents busy. "They seek to put him," as Tom Marshall
said, "where he can do no harm.' So Vice Presidents serve meaning-
lessly as chairmen of interdepartmental committees like the Aeronautics
and Space Council or the Committee on Equal Employment Opportunity.
The suggestion is sometimes made that the Vice President could take
over the ceremonial side of the President's job. But Presidents perform
few ceremonial functions they do not want to perform; and Vice Presi-
dents would be acceptable substitutes only on the most footling occa-
sions. Nor would a purely ceremonial role satisfy any but the most vacu-
ous Vice President. Getting Vice Presidents out of sight through foreign
travel is a solution much favored by recent Presidents. This is all make-
believe too. Despite the pieties, the Vice Presidency remains "the fifth

Post, October 16, 1920. FDR claimed to regard the Vice Presidency as a major example
of "industrial waste" in Washington. He did not think that attendance at cabinet
meetings would make much difference but argued that the Vice President should be
used to overcome the gap between Congress and the executive branch and to help
bring about government reorganization. He acknowledged that a constitutional
amendment would be required to give the Vice President serious executive authority
but thought that even without an amendment there were things el Vice President could
do.
'Marshall, Recollections, p. 16.
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wheel in our government" (Albert J. Beveridge), "the spare tire on the
automobile of government" (John Garner).20 As Gertrude Stein said of
Oakland, California, there is no there there.
But what of the suggestion, advocated by Roosevelts when they aspired

to be Vice Presidents (and forgotten once they became Presidents), that
the power of the Vice Presidency might be increased? Carl Kaysen, di-
rector of the Institute for Advanced Studies, has made the ingenious
proposal, for example, that the Constitution be amended to make the
Vice President an officer of the executive branch. Then let the presiden-
tial candidate promise the nominating convention that he will appoint
his Vice President to one of the four great cabinet offices, State, Treasury,
Defense or Justice, and specify which. This would provide a there there.
But it would also create problems if the Vice President turned out to fail
at the job or to disagree with the policy and could not, like other incompe-
tents or dissidents, be easily dismissed.

Moreover this would have to be an informal, and hence unstable, ar-
rangement; for any formal allocation of power to the Vice President would
run up against the clause in the Constitution vesting the undivided "ex-
ecutive power" in the President. And the resistance to any sharing of au-
thority is visceral as well as constitutional. When William 0. Douglas,
who had been chairman of the Securities and Exchange Commission, sug-
gested to Franklin Roosevelt that he have the heads of the independent
agencies report to his Vice President, Henry Wallace, FDR replied,
"Would you like to see Henry instead of me? What would Henry know
about all those matters?" No President in the nature of things, is go-
ing to yield power to a Vice President.

For this reason, Benjamin V. Cohen, that wise veteran of the New
Deal, recommends a different approach. He would frankly recognize that
there is, and can be, no there there and have presidential and vice-presi-
dential candidates separately voted upon in the general election. This
would have meant in 1968, for example, that Nixon would have been
elected President and Muskie Vice President. The fact that Muskie could
not have taken part in a Nixon administration would have made no dif-
ference, since the Vice President has nothing to do anyway; and Muskie
would have been an infinitely more attractive heir apparent. But this pro-
posal raises the possibility of a shift in party control of the White House
without the intervention of a new election.22

" A. J. Beveridge, "The Fifth Wheel in Our Government," Century, December 1909;
Garner quoted in J. MacG. Burns, "A New Look at the Vice Presidency," New York
Times Magazine, October 9, 1955.

W. 0. Douglas, Go East, Young Man (New York, 1974), pp. 310-311.
So too would Endicott Peabody's otherwise attractive proposal that the Twenty-

fifth Amendment be revised to require the choice of a new Vice President, in case of a
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Neither of these ideas goes to the heart of the matter. Nor certainly do
the reform proposals generated by the Agnew and Eagleton fiascoes.
In 1973 the Democrats appointed a Vice Presidential Selection Com-
mittee under the chairmanship of Hubert Humphrey, whose own vice
presidential wounds had hardly healed. Its recommendation was that the
parties slow up the process of nominating the second man by making the
convention longer and even, if necessary, holding the choice over to a
later meeting of the party's National Committee.23 This procedure, it
need hardly be said, would not have saved the Republicans from twice
anointing Agnew, which did not prevent a corresponding committee of
the Republican National Committee from contemplating the same
change. Senator Robert Griffin of Michigan, the Republican whip, in
what he called, presumably as a recommendation, "a small step in the
direction of the parliamentary system," would do away altogether with
party participation in the nomination and have the new President sub-
mit his choice to Congress in the manner in which Mr. Nixon chose Mr.
Ford under the Twenty-fifth Amendment.24 This would be another for-
mula for Agnews.

Fiddling with the way vice presidential nominees are chosen is beside
the point. The real question is why have a Vice President at all? "His im-
portance," as Woodrow Wilson said, "consists in the fact that he may
cease to be Vice-President.' 25 The only conceivable argument for keeping
the office is that it provides an automatic solution to the problem of suc-
cession. No doubt it does. But does it provide the best solution?

IV

There is first the mystical argument that the Vice President is the proper
successor when a President vanishes in mid-course because, as Truman
said and many have repeated, "There is no officer in our system of gov-
ernment, besides the President and Vice President, who has been elected
by all the voters of the country."26 Truman's proposition, advanced nine
weeks after Roosevelt's death, was natural enough to a man concerned
with legitimating his own recent succession to the Presidency. But inso-
far as it implied that the voters in some sense intended him or any other
Vice President (since 1796) for the Presidency, it was a myth. No one

vacancy, through special election rather than through appointment. See "On the
Threshold of the White House," Atlantic Monthly, July 1974.

Congressional Record, December 21, 1973, S23756—S23758.
A Ibid., October 23, 1973, S19448—S19450.
Woodrow Wilson, Congressional Government (Boston, 1901), p. 240.
Truman, Public Papers . . • 1945, p. 129.
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votes for a Vice President per se. He is a part of a package deal, "a sort of
appendage to the Presidency" (Truman's own phrase); not an inde-
pendent choice.27
To this hazy theory of an electorally sanctified connection between

the Vice Presidency and the succession there is added the conventional
wisdom of political science departments (and of Vice Presidents) that
the Vice Presidency is the best school for the Presidency. It is above all,
we are told, a "learning office" where men educate themselves for the
great responsibility that may one day be theirs. Even if the Vice President
has nothing to do, he can—we are assured—watch what others are
doing and prepare himself to take over if calamity strikes. Thus Richard
M. Nixon: "The Vice Presidency. . . is the only office which provides
complete on-the-job training for the duties of the Presidency.„28

This implies, one fears, an unduly romantic view of Presidents. Nix-
on himself made this perfectly clear as soon as he had a Vice President or
two at his mercy. Presidents, whatever they may say, do not pick their
running mates because they want to raise them up to be their successors.
All Presidents see themselves, if not as immortal, at least as good for a
couple of terms. They pick a running mate not because he is the second
citizen of the republic and splendidly qualified to replace them in the
White House but because of occult and very often mistaken calculations
about the contribution he will make to their own victory at the polls.
"Whether they should or not,” Congressman James G. O'Hara of Michi-
gan has realistically observed, "they will not, in the final analysis,
choose their Vice-Presidential candidate to succeed them. They will
choose them to help them succeed."29

These calculations, I say, are very often mistaken. It is an exceedingly
rare case when the vice presidential candidate makes a difference. Very
likely Johnson made a difference in 1960. But much more typical was
the outcome in 1948. Earl Warren was the most popular governor Cali-
fornia had had in a generation, but Truman carried California against
the Dewey-Warren ticket. As for the idea, much discussed by the sages of
the press, of a "balanced ticket," this is a fraud on the public. It pretends
that the Vice President's views will somehow "balance" the views of the
President when all our history testifies that they have no impact at all on
the President. Should the President die, however, then the difference in
views could have a cataclysmic effect. Theodore Roosevelt, recalling what

1" Truman, Year of Decisions, p. 53.
" In his testimony in 1964 before the Senate Judiciary Committee, reprinted in

Senate Judiciary Committee, Selected Materials on the Twenty-fifth Amendment, Sen-

ate Document 93-42, 93 Cong., i Sess. (1973), 95.

" James G. O'Hara, testimony before the Vice Presidential Selection Commission

of the Democratic National Committee, November 7, 1973 (mimeo.), p. io.
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had happened when Tyler succeeded Harrison and what might have
happened had Grover Cleveland died and Vice President Adlai Steven-
son taken over, observed, "It is an unhealthy thing to have the Vice-
President and the President represented by principles so far apart that the
succession of one to the place of the other means a change as radical as
any possible party overturn.""

Presidents not only do not choose Vice Presidents to become succes-
sors, but, after they make the White House themselves, they do as little
as possible to prepare them to become successors. A Vice President can
learn only as much as a President is willing to have him learn—which,
given .presidential resentment of vice presidential existence, is not or-
dinarily very much. Truman, recalling how little he had been told as
Vice President, tried harder than most Presidents to clue in his second
man. His conclusion about on-the-job training is not encouraging. "No
Vice-President," he wrote three years after he left the White House, "is
ever properly prepared to take over the presidency because of the nature
of our presidential, or executive, office." In the nature of things, "it is very
difficult for a President to take the Vice-President completely into his
confidence." The President "by necessity" builds his own staff and makes
his own decisions, "and the Vice-President remains an outsider."3'

Moreover, seeing things as an ill-informed, impotent, and often sullen
outsider, the Vice President will very likely "learn" the wrong things.
Lyndon Johnson thought Kennedy too cautious at the time of the Cuban
missile crisis and in Vietnam. What Johnson "learned" as Vice President
led him on to policies of overkill in the Dominican Republic and Indo-
china. In any case, where does a successor's responsibility lie? "A Vice-
President might make a poor President," said Tom Marshall, who had
to reflect on this question in Wilson's season of disability, "but he
would make a much poorer one if he attempted to subordinate his own
mind and views to carry out the ideas of a dead man."32
A learning office? With Presidents less generous than Truman—and

that in this context is most Presidents, however generous they may be
in other relationships—the Vice Presidency is much less a making than a
maiming experience. The way most Presidents treat their Vice Presi-
dents, far from preparing them for the succession, is more likely to erode
their capacity to succeed. McKinley, wrote Theodore Roosevelt as Vice
President, "does not intend that I shall have any influence of any kind,
sort or description in the administration from the top to the bottom. This
he has made evident again and again. . . . I have really much less influ-

Roosevelt, "The Three Vice-Presidential Candidates," P. 292.
" Truman, Year of Decisions, p. 54.
"Williams, Rise, p.
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ence with the President now that I am Vice-President than I had even

when I was governor."33 Fortunately, for T. R., he only had to endure six

months of frustration. When he acquired a Vice President of his own, he

could not have been more destructive of poor Charley Fairbanks. He used

to regale Washington with Finley Peter Dunne's crack after the President

remarked he was going down in a submarine: "You really shouldn't

do it—unless you take Fairbanks with you."34 Tom Marshall, who at

least extracted a good deal of shrewd humor out of his predicament, con-

cluded that the Vice President "is like a man in a cataleptic state: he can-

not speak; he cannot move; he suffers no pain; and yet he is perfectly

conscious of everything that is going on about him."35 Lyndon Johnson,

when Vice President, once remarked to Franklin D. Roosevelt, Jr., "Your

daddy never let his Vice Presidents put their heads above water."36

In recent years, as men of larger aspirations and capacities have re-

sponded to the actuarial attractions of the office, the damage to Vice Presi-

dents has increased. The more gifted and ambitious the Vice President,

the more acute his frustration—and the less his President is inclined to

do to alleviate it. Everyone knows the humiliation that Eisenhower re-

peatedly visited on Nixon. Malcolm Moos, the political scientist, after

watching that relationship as an Eisenhower special assistant, concluded

that the office was "a kind of coffin." Only a man who has the over-

powering ego of a Lyndon Johnson and is treated by his President, as

Johnson was, with relative consideration can survive the Vice Presidency;

and even Johnson was a subdued and shrunken man by 1963. "It's like
being naked in the middle of a blizzard with no one to even offer you
a match to keep you warm—that's the vice presidency," said Hubert

Humphrey in 1969, eight months after he had been released from confine-

ment. "You are trapped, vulnerable and alone, and it does not matter who
happens to be President."" Few Vice Presidents can survive the sys-

tematic demoralization inflicted by the office without serious injury to
themselves. Bill Moyers, who was with Lyndon Johnson both as Vice

President and President, later remarked that the Vice Presidency "is a

man eater. It destroys individuals. This country was very lucky that

Harry Truman was the vice president for only a year [actually for less

than three monthsl. When he became President, he still had so much left.

" Theodore Roosevelt, Letters, ed. E. E. Morison, vol. III (Cambridge, 1951), p. 57.

" Williams, Rise, p. 89.
Alben Barkley, That Reminds Me (New York, 1954), p• 221.
" As told by FDR, Jr., to me; Arthur Schlesinger, Jr., A Thousand Days (Boston,

1965), p. 704.
" Minneapolis Tribune, June 2, 1974.
" Time, November 14, 1969.
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If we had gotten Truman three years later, he would have been much
different.""

V

The Vice Presidency does a poor job of preparing politicians to become
Presidents. But it has recently begun to do an excellent job of preparing
politicians to become presidential candidates. For the Vice Presidency is
the only place except the Presidency itself that insures its occupant au-
tomatic and comprehensive national exposure. Moreover, a new sense of
the frailty of Presidents—FDR's death in office, the attempted assassi-
nation of Truman, Eisenhower's sicknesses, the successful assassination
of Kennedy, the movement to impeach Nixon—has focused unprecedent-
ed public attention on the Vice Presidency. As a result, the Vice Presi-
dency has returned to somewhat the status it enjoyed in the early repub-
lic as the stepping-stone to the Presidency. In the 16o years before 1948
only five Vice Presidents had ever won election to the Presidency on their
own. Of the five Presidents elected since, three were former Vice Presi-
dents. Every man who has served as Vice President sirice 1953 has be-
come a candidate for President, except for Agnew, who was well on his
way to becoming a candidate until the law caught up with him, and for
Ford, whom the office transformed from a little-known congressman into
a national favorite in a few weeks and who, even before he became Presi-
dent, seemed destined to be a presidential candidate in 1976.
The irony is that this process has nothing to do with the presidential

qualifications a Vice President might have and everything to do with the
publicity in which the office bathes him. Whether or not a Vice President
is any good, the office instantly makes him a front-runner in the polls.
At the same time the office makes it impossible to find out whether or
not he is any good. "The Vice President," Donald Graham has written,
"is the one American politician who is not held responsible for what he
says." If he makes a hawk or a zealot or a fool of himself, it is always
supposed that he is doing so at the behest of his President. No doubt he
is, which is one reason why, at the very time the office enhances his po-
litical availability, it depletes and despoils his substantive value. So
while the Vice Presidency is coming to be the main avenue to the Presi-
dency, it is, alas, an avenue that typically specializes in the delivery of
damaged goods.

There is no escape, it seems to me, from the conclusion that the Vice

" Jimmy Breslin, "Police Riot," New York Magazine, September 16, 1968.
Donald Graham, "The Vice Presidency: From Cigar Store Indian to Crown

Prince," Washington Monthly, April 1974.
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Presidency is not only a pointless but even a dangerous office. A politi-
cian is nominated for Vice President for reasons unconnected with his
presidential qualities and elected to the Vice Presidency as part of a tie-
in sale. Once carried to the Vice Presidency not on his own but as second
rider on the presidential horse, where is he? If he is a first-rate man, his
nerve and confidence will be shaken, his talents wasted and soured, even
as his publicity urges him on toward the ultimate office for which,
the longer he serves in the second place, the less ready he may be. If he is
not a first-rate man, he should not be in a position to inherit or claim the
Presidency. Why not therefore abolish this mischievous office and
work out a more sensible mode of succession?

VI

Such a revision of the Constitution would not be an affront to the Found-
ing Fathers. They had no great commitment to the Vice Presidency.
Though they had had considerable experience with lieutenant or dep-
uty governors in the colonies and though most of the thirteen states had
provided for such officers in their own constitutions, the Constitutional
Convention did not resort to the Vice Presidency in order to solve the
problem of succession. Instead the August 6 draft from the all-important
Committee of Detail proposed that, in case of a vacancy in the Presi-
dency, "the President of the Senate shall exercise those powers and duties,
until another President of the United States be chosen."4' This, it might
be noted, was the formula adopted a century and three-quarters later by
General de Gaulle for the French Constitution and employed so expedi-
tiously in France in the spring of 1974.

There was some objection to the President of the Senate as acting Presi-
dent of the nation. Gouverneur Morris thought that the Chief Justice
should be "provisional successor." Madison suggested that "the Execu-
tive powers during a vacancy" be administered by a Council of State.42
Wherever the line of devolution went, however, all agreed that it was
to prevail only until the voters could choose, de novo, a new President by
special election.
Then a fortnight before the Convention adjourned, a new drafting com-

mittee went off for a weekend and came back with the Vice Presidency.
The committee did not devise the Vice Presidency primarily as a means
of dealing with the succession. The delegates already had a solution to
that problem. Indeed, as Charles Warren later wrote, they paid surpris-
ingly little attention in considering the Vice Presidency "to the chief

" Tansill, ed., Documents, p. 479. Emphasis added.
" Ibid., p. 621.
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part which the Vice-President has, in fact, played in history, that is, to
his succession in case of the death of the President.' The Vice Presi-
dency came to the fore for entirely distinct reasons. Hugh Williamson of
North Carolina, a member of the new drafting committee, frankly told
the Convention that "such an office as vice-President was not wanted.
He was introduced only for the sake of a valuable mode of election which
required two to be chosen at the same time."'"
The Vice Presidency entered the Constitution, in short, not to provide

a successor to the President—this could easily have been arranged other-
wise—but to ensure the election of a national President. For the United
States had as yet little conviction of national identity. Loyalty ran to
the states rather than to the country as a whole. If presidential electors
voted for one man, local feeling would lead them to vote for the candi-
date from their own state. The new draft now recommended that they
be required to vote for two persons, "of whom one at least shall not
be an inhabitant of the same State with themselves.' By means of the
double vote, localism could be overcome, and a President with broad
appeal beyond his own state would emerge. "The second best man in
this case," as Madison observed, "would probably be first, in fact""—
i.e., the favorite second choice would be the person commanding national
confidence.

In addition, the double vote was also intended to defeat cabal and cor-
ruption in the selection process. Because each elector must vote for two
persons without indicating a preference, "the precise operation of his
vote," James Wilson observed, "is not known to himself at the time
when he gives it." Conspiracy would therefore be "under the necessity of
acting blindfold at the election" and would be "defeated by the joint
and unforeseen effect of the whole."'" Hamilton concluded in Federalist
#68 that through the double vote the Constitution had made it a "moral
certainty" that the Presidency would be filled "by characters preeminent
for ability and virtue." Popularity and intrigue might enable a man to
carry his own state; "but it will require other talents, and a different
kind of merit, to establish him in the esteem and confidence of the whole
Union."
Under the double vote, the person winning most votes became Presi-

dent, the runner-up Vice President. It was not logically essential to the

" Charles Warren, The Making of the Constitution (Boston, 1928), p. 635.
" Tansill, ed., Documents, p. 682. Emphasis added.
" Ibid., p. 679.
" Ibid., p. 454.
47 James Wilson, Works, ed. R. G. McCloskey, vol. I (Cambridge, Mass., 1957), p.

439.
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operations of the system that the runner-up be anything at all; and no
doubt considerations of the succession played a larger part here than were
reflected in the discussions at the Convention and in subsequent debates
at the state ratifying conventions. For both President and Vice President
would have been voted on for the Presidency, and both presumably would
be well qualified for the office. The primary point of the Vice Presidency,
however, was not as a mode of succession but as an organic part, in Wil-
liamson's phrase, of the "valuable mode of election."

VII

Even then the new office was not received with great enthusiasm. El-
bridge Gerry told the Convention that he was "ag.st having any vice
President."45 Gerry was the only member of the Convention ever to
become Vice President. George Clinton, not a delegate, denounced the
office from outside as dangerous and unnecessary. Clinton later served as
Vice President under two Presidents. James Monroe told the Virginia
ratifying convention that he saw no need for the office." The Federal-
ist tried to ignore the issue, devoting two quick paragraphs to it in the
entire series of eighty-five papers. Noting that the Vice Presidency had
been "objected to as superfluous, if not mischievous," Hamilton defend-
ed it in perfunctory fashion because the Vice President's casting vote
could prevent deadlocks in the Senate and because the Vice President him-
self could be on occasion a "constitutional substitute" for the President.
Privately he complained to James Wilson, "Every body is aware of that
defect in the constitution which renders it possible that the man intended
for Vice President may in fact turn up President."5° The First Congress
even wrangled over the question of whether the Vice President should
be paid a salary. Some members thought he should only receive per diem
for those days when he actually presided over the Senate. Finally they
voted him $5000 a year.

The double vote did produce two remarkable figures, Adams and Jef-
ferson, as the first two Vice Presidents. But as an occupation for a grown
man the Vice Presidency proved a disaster. "I am Vice-President," Adams
told the Senate. "In this I am nothing, but I may be everything"—a con-
cise statement of the paradox of the office. To his wife Adams com-
plained that the Vice Presidency was "the most insignificant office that
ever the invention of man contrived or his imagination conceived. . . . I

" Tansill, ed., Documents, p. 682.
" Feerick, From Failing Hands, pp. 52, 54.
" Alexander Hamilton, Papers, ed. H. C. Syrett, vol. V (New York, 1962), p. 248.
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can do neither good nor evil." Jefferson called it "the only office in the
world about which I am unable to decide whether I had rather have it or
not have it."" In the meantime, the rise of the party system, a develop-
ment unanticipated in 1787, was placing the "valuable mode of election"
under severe strain. In 1796, the Federalists gave their second ballots to
Thomas Pinckney, who was manifestly not the second citizen ol the
country. Adams himself, the top Federalist candidate, would have pre-
ferred, if he had been defeated, to lose to Jefferson rather than to his fel-
low-Federalist.52 In 1800 the Republicans gave the same number of elec-
toral votes to Jefferson, their presidential choice, as they gave to Aaron
Burr, a man of undoubted talents who, however, was trusted by no one
in the long course of American history, except for his daughter Theodo-
sia and Gore Vidal. Burr was nearly chosen President, though the vot-
ers never intended him for the Presidency. The fear of comparable slipups
in 1804 led to the adoption of the Twelfth Amendment requiring the
electoral college to vote separately for President and Vice President.

With the abolition of the "valuable mode of election," the Vice Presi-
dency lost the function for which it had originally been designed. Sepa-
rate voting ended any prospect that the Vice President would be the sec-
ond man in the country. The office would no longer attract men of the
highest quality. It would become, as was immediately noted, a bargain-
ing counter in the presidential contest—"a bait to catch state gudgeons,"
in Gouverneur Morris' scornful phrase.53 Samuel White, a senator.
from Delaware, summed up with admirable prescience the consequences
of the Twelfth Amendment: "Character, talents, virtue, and merit will
not be sought after, in the candidate. The question will not be asked, is
he capable? is he honest? But can he by his name, by his connexions,
by his wealth, by his local situation, by his influence, or his intrigues,
best promote the election of a President?" Roger Griswold of Connecti-
cut said that the Vice Presidency would thereafter be "worse than use-
less." A number of political leaders, Republicans and Federalists—John
Randolph of Roanoke; former Speaker of the House, now Senator Jona-
than Dayton; Griswold; Samuel W. Dana—drew the logical conclusion.
The Vice Presidency was an organic part of a particular mode of elec-
tion. That mode of election was now about to be terminated. Should not
the Vice Presidency therefore be terminated too? "The reasons of erecting
the office," Dayton correctly said, "are frustrated by the amendment. . . .
It will be preferable, therefore, to abolish the office." Unfortunately for

Feerick, From Failing Hands, pp. 66-67,63.
" Lucius Wilmerding, Jr., The Electoral College (Beacon paperback, 1964), PP. 33-34.
" Michael Harwood, In the Shadow of Presidents (Philadelphia, 1966), p. 27.
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the republic the effort failed by 19-12 in the Senate and 85-27 in the

House."
But the dismal predictions were correct. The Twelfth Amendment

sent the Vice Presidency into prompt decline. The first two Vice Presi-

dents had moved on directly to the Presidency. After the amendment the
Vice Presidency became a resting-place for mediocrities. Who can re-

member Burr's successors—George Clinton, Elbridge Gerry, Daniel D.

Tompkins? For a generation the Secretary of State became the stepping-

stone to the Presidency; thereafter, until very modern times, Presidents

were elected from anywhere except the Vice Presidency. In the 170 years

since the Twelfth Amendment only one Vice President—Martin Van

Buren—has advanced directly to the Presidency by election. More than

half our Vice Presidents in the nineteenth century were actually older

than their Presidents. William R. King, when nominated as Vice Presi-

dent with Franklin Pierce, was known to have an incurable disease

and died six weeks after inauguration. Clinton, Gerry, Henry Wilson,

Thomas A. Hendricks, and Garret A. Hobart also died in office. Apart

from their families, few cared or even noticed. The Vice Presidency was

nothing. "It is not a stepping stone to anything except oblivion," said

Theodore Roosevelt when Boss Platt conned him into accepting the vice

presidential nomination in 1900. "I fear my bolt is shot." Asked if he

planned to attend McKinley's second inaugural, Platt replied with relish,

"I am going to Washington to see Theodore take the veil."55 Four years

later the Democrats nominated Henry G. Davis, then 81 years old, for

the Vice Presidency (the ticket lost). For thirty-eight years—almost

a quarter of the time that has passed since the ratification of the Twelfth

Amendment—the republic was without any Vice President at all. No

catastrophe resulted.

VIII

Theodore Roosevelt concluded that the Vice Presidency was "an utterly

anomalous office (one which I think ought to be abolished)."56 He was

indisputably right. But what would take its place? How else to deal

with the succession? Here it would not seem unreasonable to go back

for a moment to the Constitutional Convention. The Founding Fathers

were not a pack of fools. While they did not suppose that their descen-

dants would be governed forever by what made sense for an agricultural

" Feerick, From Failing Hands, p. 73.
Williams, Rise, p. 81.
" Roosevelt, Letters, vol. III, p. 6o.
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society of four million souls, they had insights into the principles of self-
government that later generations did not conspicuously improve.

Their first thought, as we have seen, had been to give the President a
provisional successor—most probably the President pro tern of the Senate
—and then, as soon as possible, elect a new President. When the Conven-
tion, for other reasons, moved on to the idea of a Vice Presidency, the
delegates resolved to empower Congress to designate the next in suc-
cession in case of a double vacancy. The early proposal was that the offi-
cer thus designated by Congress should "act" as President "until the time
of electing a President shall arrive." Madison at once pointed out that
"this, as worded, would prevent a supply of the vacancy by an inter-
mediate election of the President" and offered language, immediately
accepted by his colleagues, stipulating that the designated officer "shall
then act as President . . . until the Disability be removed, or, a Presi-
dent shall be elected."57 The constitutional scholar Lucius Wilmerding,
Jr., accurately stated the principle of the Founding Fathers in a letter to
Walter Lippmann in 1946: "A man who had not been voted on for the
Presidency ought not to hold the office for longer than it takes to choose
a new President."58

Before the adoption of the Twelfth Amendment, Vice Presidents had
been voted on for the Presidency. Indeed, as the young republic began to
develop and assume a national consciousness, people quickly forgot that
the original reason for the double vote was to overcome localism and in-
creasingly supposed that its point was, in the words of Elias Boudinot
of New Jersey, "to obtain the second best character to fill the place of the
first, in case it should be vacated by any unforeseen accident."58 If the
Vice President were thus so well qualified to act as President, the instant
problem of succession seemed under control.

So, when the Second Congress passed the Presidential Succession
Act of 1792, the act assumed without specification that, if anything
happened to the President, the Vice President would take over. If both
the Presidency and the Vice Presidency were vacated, Madison's idea of
an "intermediate election" was to prevail. The President pro ternpore of
the Senate (or, if there were none, the Speaker of the House) would "act
as President . . . until a President be elected," and a special election would
be called for the next November to choose a new President unless the
double vacancy occurred in the last months of the presidential term.°

" Tausill, ed., Documents, p. 680. Emphasis added.
" Walter Lippmann, "A Letter about Vice Presidents," Washington Post, Decem-

ber 7, 1946.
" Wilmerding, Electoral College, p. 30.
" The text of the 1792 Act can be conveniently found in Edward Stanwood, A

History of the Presidency (Boston, 1901), pp. 36-38.

54-563 0 - 75 - 7
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"It is unlikely," E. S. Corwin, that mordant annotator of the Consti-

tution, has written, "that Congress ever passed a more ill-considered

law."" This is harsh language. Corwin did not live long enough to see

the Twenty-fifth Amendment. Still, the Act of 1792 unquestionably had

its defects. Corwin was particularly upset because he regarded the intru-

sion of the legislative branch into the line of succession as a violation

of the separation of powers. (Madison had made this point against the

bill in Congress, but Madison was aggrieved because, had Hamilton not

intrigued to shift the succession to Congress, Jefferson as Secretary of

State would have been next in line. If Jefferson had been President pro

tern of the Senate and Hamilton Secretary of State, would Madison have

cared so much about the separation of powers?) In any case, the Madi-

son-Corwin doubt had not impressed the Committee of Detail in the

Constitutional Convention; and it may be considered to have been laid

to rest by the long life of the Act of 1792 and by the reenactment of

the principle of congressional succession in 1947.
There still remained, though, the more substantial objection that the

qualifications for President pro tern and for Speaker are less stringent

than for the White House. The congressional officers, for example, need

not be natural-born citizens; the Speaker may be under 35 (as Henry Clay

demonstrated in 1811); and, peculiarly, neither is required to be a mem-

ber of the body over which he presides, which makes them less than per-

fect exemplifications of the elective principle. Still, in practice, the con-

gressional officers have met the presidential qualifications most of the

time. A graver objection was that they might be on occasion members of

the opposite party; in 1792, however, Congress was not thinking in terms

of the party system. A still graver objection was that there might be

times when there would be neither a Vice President nor a President pro

tern nor a Speaker.
The Twelfth Amendment came a dozen years after the Act of 1792. It

was intended to make it impossible for persons who had not been voted

on for the Presidency to become President. It had precisely the opposite

effect.' After 1804 Vice Presidents were not voted on for the Presidency

except in a highly metaphysical sense. But the retention of the office and

the ambiguity of the Constitution enabled Vice Presidents to make them-

selves President.

Ix

The Founding Fathers, so far as we can tell, assumed that, if a President

died, the Vice President would inherit the powers and duties of the

" E. S. Corwin, ed. The Constitution of the United States of America: Analysis and

Interpretation (Washington, 1953), p. 387.

" As Lucius Wilmerding, Jr., pointed out in two penetrating essays on the Vice
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President but not the office itself; he would only be acting president. Cor-
win judged it the clear expectation of the Framers that, if there were a va-
cancy in the Presidency, "the Vice-President should remain Vice-Presi-
dent, a stopgap, a locum tenens, whatever the occasion of his succession,
and should become President only if and when he was elected as
such."" A careful modern scholar, John D. Feerick, agrees that the men
who signed the Constitution accepted the words limiting tenure ("un-
til . . . a President shall be elected") "as applicable to all successors, in-
cluding the Vice-President.""
The final language was a hurried and cryptic condensation by the draft-

ing committee of two resolutions previously adopted by the Conven-
tion. This language—that in case of the President's death, resignation,
removal "or Inability to discharge the Powers and Duties of the said
Office, the same shall devolve on the Vice President"—contained a capi-
tal ambiguity. By "same" did the Framers mean merely the powers and
duties of the Presidency or did they mean the office as well? Since ear-
lier language consistently had the Vice President acting as President and
exercising presidential powers and duties, the Framers plainly thought
that the Vice President was not to inherit the office. The Twelfth Amend-
ment substantiates this surmise; for it provides that, if a presidential
choice went to the House and could not be made before inauguration day,
"the Vice-President shall act as President, as in the case of the death or
other constitutional disability of the President" (emphasis added). But
the debate over the Twelfth Amendment showed incipient congressional
confusion as to whether the Vice President, in the event of a vacancy in
the Presidency, was only to exercise the powers and duties of the office or
was to acquire the office as well, thereby becoming President in every
sense of the term.65

Then in 1841 William Henry Harrison died a month after his inau-
guration. At last there was brought to test, as John Quincy Adams said,
"that provision of the Constitution which places in the Executive chair
a man never thought of for it by anybody." Vice President John Tyler in
effect staged a constitutional coup by successfully insisting—"in direct
violation," Adams testily noted, "both of the grammar and context of the
Constitution""—that, when a Vice President inherited the powers and

Presidency, "The Presidential Succession," Atlantic Monthly, May 1947, and "The
Vice Presidency," Political Science Quarterly, vol. 68 (March 1953).
" E. S. Corwin, The President: Office and Powers (New York, 1957), p. 54.
"Feerick adds: "The debates at the Convention clearly show that the Vice-President

was merely intended to discharge the powers and duties of the President temporarily.
All of the drafts before the Committees of Detail and Style were explicit in this regard."
Feerick, From Failing Hands, pp. 50-51.

Ibid., pp. 74-75.
06 J. Q. Adams, Memoirs, ed. C. F. Adams, vol. X (Philadelphia, 1877), pp. 457,
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duties of the presidential office, he inherited the office too and became,
not acting President but President in his own right. There were un-
availing protests from senators who thought that a man could gain the
Presidency only by election.67 But Tyler won his point, though the point
did not gain explicit constitutional sanction until 125 years later in the
Twenty-fifth Amendment.
The United States lived under the Succession Act of 1792 for ninety-

four years. Since a double vacancy never occurred, the intermediate-elec-
tion feature, evidently intended by the Founding Fathers as a routine
part of the process, never came into play. In 1881 James A. Garfield, shot
by an assassin, died at a time when there was neither a President pro tern
of the Senate nor a Speaker of the House. If anything happened to his
vice presidential successor, Chester A. Arthur, the Presidency would have
been in limbo. This was strangely also the case when Grover Cleve-
land's Vice President died four years later. Moreover, the Republicans
were in control of the Senate in 1885, which meant that the President pro
tern of the Senate, when chosen, would be of the opposite party from
Cleveland as well as his statutory successor.
The cry for reform produced the Presidential Succession Act of 1886.

The new law put the line of descent through the cabinet, thereby mak-
ing succession automatic and preventing the mechanics of succession
from transferring the Presidency from one party to another without an
election. Some members of Congress opposed this idea—among them
Congressman William McKinley of Ohio—especially on the ground that
it would contravene the elective principle by empowering a President
to name his successor.68 The i886 law did not, however, eliminate the
idea of intermediate elections. It provided that the cabinet successor
should "act as President until the disability of the President or Vice-Presi-
dent is removed, or a President shall be elected." It was "the powers and
duties of the office of President," and apparently not the office itself, that
devolved upon the cabinet successor, and "it shall be the duty of the
person upon whom said powers and duties shall devolve" to convene
Congress within twenty days, presumably in order to provide for a spe-
cial election."

463-464.1. Q. Adams' great-great-grandson, Thomas B. Adams, now president of the
Massachusetts Historical Society, has speculated that, if a special election had been
held following Harrison's death, Henry Clay would probably have been the choice of
the nation, in which case there might have been no President Polk, no Mexican War,
and a different course of national development. See "On the Threshold of the White
House," Atlantic Monthly, July 1974.

87 Feerick, From Failing Hands, p. 95.
" Ibid., p. 146.
" For text, Stanwood, History of the Presidency, pp. 451-452. Emphasis added.
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The republic operated under this law for another sixty years. Again
no occasion arose to call the provision for intermediate elections into
play. Then in 1945 Harry S. Truman, abruptly translated to the Presi-
dency, faced the prospect of serving the balance of Roosevelt's term—
nearly four years—without a Vice President. The law of 1886 put the
Secretary of State next in line. But Truman, as we have noted, thought
it undemocratic for a President to have the power to appoint his successor,
contending that the Vice President should always be an "elective officer"
—i.e., someone who held public office through election. So he proposed
a reversion to the principle of the Succession Act of 1792, though with
the Speaker of the House first and the President pro tern of the Senate sec-
ond. There were manifest defects in the scheme. Neither the Speaker nor
the President pro tern, as we have seen, need be elective officers. Both
posts were in part the reward of seniority, which of ten meant long ten-
ure in a safe and therefore unrepresentative district. James F. Byrnes and
George C. Marshall, Truman's second and third Secretaries of State in
1947-1948 were far better equipped for the Presidency than Joseph
Martin of Massachusetts, who, as Speaker of the House, was heir appar-
ent for the same period under the Truman reform. In general, Secretaries
of State have been more impressive figures than Speakers. Polk is the only
Speaker to have made it to the White House.

Truman, however, saw this part of the scheme as provisional. Re-
affirming the conviction of the Founding Fathers, he said, "No matter
who succeeds to the Presidency after the death of the elected President
and Vice President, it is my opinion that he should not serve longer than
until the next Congressional election or until a special election called . . .
to fill the unexpired term of the deceased President and Vice President.""
As Walter Lippmann put it in 1946, the Founding Fathers "thought the
country should never for more than a few months have a President who
had not been elected. They did not believe, as we now assume, that there
could never be a Presidential election except once every four years.""
If the country was without an elected President, it should proceed as ex-
peditiously as possible to elect a new one. There was nothing sacrosanct
about the four-year election system.

X

Truman's proposal that the intermediate election fill the unexpired term
has given some trouble to constitutional scholars who read the language

" Truman, Public Papers . . . 1945, p. 130.
Walter Lippmann, "Wrong Answer, Right Question," New York Herald Tribune,

November 12, 1946.
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on the Presidency in Article II, Section 1, of the Constitution—"He
shall hold his Office during the term of four Years"—as guaranteeing
every new President four years in the White House. The Succession Act
of 1792 did provide that the term following the special election should
•be for four years. The Act of 1886 was mute on the point, though the
debate assumed a four-year term. It is far from self-evident, however,
that the Constitution forbids elections to fill unexpired terms. We have
such elections every day for senators and representatives, though they,
no less than Presidents, serve for terms specified in the Constitution. The
House Judiciary Committee, under the chairmanship of that rugged old
Texas strict constructionist Hatton W. Sumners, went into this question
at length in 1945 and found no consitutional problem in the case of the
Presidency
The Constitution, the House Judiciary Committee said, "does not pro-

vide that the term of each incumbent shall be 4 years, but that the Presi-
dent shall hold his office 'during the term of 4 years.' This language ap-
pears to have reference to a fixed quadrennial term, permitting the filling
of an unexpired portion thereof by elections. The tradition of special
elections for unexpired terms of other officers also supports the provi-
sion.' "During" often means "in the time of"; it does not necessarily
mean "throughout the entire course of." Had the Constitution said "for
a Term of four Years," this would clearly assure a four-year term to every
new President. But the Constitution does not say this.
And if John Tyler was correct in saying that a Vice President became

President, not just acting president, and if it is correct to construe the
Constitution as assuring every President a four-year term, then this read-
ing must surely apply to Presidents who gain the office by inheritance
quite as much as to those who gain it by election. This would mean that,
when a President dies, the Vice President who succeeds him is entitled
to a four-year term of his own. Ben Butler made this point during the im-
peachment trial of Andrew Johnson. "Whose presidential term is the
respondent now serving out?" he asked. "His own or Mr. Lincoln's? If
his own, he is entitled to four years up to the anniversary of the murder,
because each presidential term is four years by the Constitution.' But
no one has ever argued, not even John Tyler, that a Vice President has
any right to do more than serve out his President's unexpired term. On
what principle, when there is no Vice President, should a specially elect-
ed "constitutional substitute" be in a more favored position?
The House unwisely deleted Truman's provision for special presiden-

" The report is reprinted in the Congressional Record, June 26, 1947, 7854-7855-
" D. M. DeWitt, Impeachment and Trial of Andrew Johnson (New York, 1903),

P- 411.
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tial elections before passing the Sumners bill in 1945, and the Senate
took no action on the proposed change in the line of succession. The
1946 mid-term election gave the Republicans control of Congress. The
Republican leadership, determined to make Joe Martin Truman's abso-
lute and not provisional successor, now favored Truman's bill while
opposing the idea of intermediate elections. As finally enacted, the law
thus departed critically from Truman's original intention. He signed it,
however, in order to shift the succession back to elective officers.
The elimination of intermediate elections was a bad mistake. The mis-

take was compounded twenty years later by the ratification of the Twen-
ty-fifth Amendment. Section 2 of that amendment, by authorizing a
President, whenever there was a vacancy in the Vice Presidency, to nom-
inate a new Vice President, sanctified the appointive principle at the

highest level of government and created the monstrous possibility—
within a decade a probability—that an appointed Vice President would
himself become President and appoint his own Vice President.

There was some opposition to this procedure. The Presidency, as
Charles Mathias of Maryland observed in a brilliant dissent from the
House report, would no longer be a purely elective office if the amend-
ment were adopted. The Constitutional Convention "would surely have
rejected an appointed Vice President on grounds of principle alone." The
amendment, Mathias continued, was based not only on a false view of
democracy but on a false view of human nature. It assumed

that a President will always be enlightened and disinterested in naming a
Vice President. While this optimism reflects well on the 20th Century's opin-
ion of itself in contrast to the pragmatic 18th century estimate of human
frailty, it may not be a prudent basis for constitutional law.

Mathias dismissed the argument that Presidents picked their Vice Pres-
idents anyway at the nominating convention. A candidate for the Presi-
dency, bent on winning the approval of the electorate, was a different
man from an incumbent President safe and secure in the White House.
"The electability of the vice-presidential candidate is a form of account-
ability for the head of the ticket." Once elected, a President could employ

any criteria he personally preferred. Since the rest of the proposed amend-

ment gave the Vice President new authority with regard to the declara-
tion of presidential inability, a President might well "hesitate in seeking

a vigorous and aggressive Vice President" and prefer instead a "respect-
able, but pallid" appointment. Congressional confirmation would be "a

mere formality in a period of national emotional stress." In addition,

the choice by the presidential candidate of his running mate was merely

the contemporary political custom. It had not always been the custom in
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the past and might not be the custom in the future. Putting it into a con-
stitutional amendment would transform a passing practice into a per-
manent principle.'"

Nonetheless, Congress, with the support of the establishment press, the
American Bar Association, and, alas, an assortment of scholars, voted
overwhelmingly for the Twenty-fifth Amendment. The error was deep-
ened in 1973 when Congress, cheering through the nomination of Ger-
ald Ford, acquiesced in Nixon's interpretation of the amendment as mak-
ing a Vice President thus nominated not a choice genuinely shared with
Congress (as some in Congress had ingenuously supposed when voting
for the amendment) but a unilateral presidential appointment subject
to congressional confirmation.

XI

This removal of the Presidency from the elective principle is unneces-
sary, absurd, and incompatible with the constitutional traditions of
American democracy. It is also not beyond recall. If the American people
want to restore authentic legitimacy to their government, it is plain
what must be done. We must adopt a constitutional amendment abolish-
ing the Vice Presidency, an office that has become both more superfluous
and more mischievous than Hamilton could have imagined when he
wrote Federalist #68; and then provide for the succession in the spirit of
Founding Fathers through a congressional statute reestablishing the prin-
ciple of special presidential elections. This principle, announced by Mad-
ison in the Constitutional Convention, authorized by the Constitution,
applied by the Second Congress in 1792 to the prospect of a double va-
cancy, reaffirmed in this context by the Forty-eighth Congress in 1886,
reaffirmed again by Truman in 1945 (and actually again by Eisenhower

" Senate Judiciary Committee, Selected Materials on the Twenty-fifth Amendment,
67-68. Oddly Richard M. Nixon at the time took what superficially appeared to be a
similar position, arguing that the selection of the Vice President "should reflect the
elective, rather than the appointive process" so that "whoever held the office of Presi-
dent or Vice President would always be a man selected by the people directly or by
their elected representatives, rather than a man who gained the office by appoint-
ment." On closer examination, however, the Nixon proposal was designed to strength-
en the presidential domination of the process. His objection to placing the power
of confirmation in Congress was that Congress might be controlled by the opposition
party. Instead he proposed that the President make his recommendation to the recon-
vened electoral college, which "will always be made up of a membership a majority of
which is the President's own party," and which would presumably serve as a rubber
stamp, as in the quadrennial elections. This seems an emaciated view of an elective
process. Selected Materials, 94, 97.
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in 1965),75 would, if the Vice Presidency were abolished, work fully
as well for a single vacancy. More than this: it would repair the fatal
errors of the Twelfth and Twenty-fifth Amendments and make it
certain that the republic would never have to suffer, except as a locum
tenens, a Chief Executive who, in the words of John Quincy Adams,
was never thought of for that office by anybody.
The notion is occasionally advanced that intermediate elections would

be unconstitutional. This can be ignored. Madison himself introduced
language into the Constitution specifically to make such elections pos-
sible. The Second Congress, which contained men who had served five
years before in the Constitutional Convention, authorized them by stat-
ute. Anything with such patriarchal blessing may be taken as safely con-
situtional.
Most of the objections to intermediate elections seem to spring pri-

marily from a reverence for routine. The quadrennial rhythm, though
not regarded as untouchable by the Founding Fathers, has evidently be-
come sacrosanct for their descendants. Thus Lewis Powell (before, it
must be said, his ascension to the Court, though he was still holding
forth from a respectable eminence as president-elect of the American Bar
Association) rejected the idea of intermediate elections as a "drastic de-
parture from our historic system of quadrennial presidential elections.""
One must regard such an objection, especially in view of the clear expec-
tation of the Founding Fathers, as frivolous. If the specially elected
President fills out his predetessor's term, the sacred cadence will not be
disturbed. If not, then Congress could consider E. S. Corwin's proposal:
if the vacancy occurs in the first half of the time, the special presidential
election should take place at the time of the mid-term congressional elec-
tion, thereby preserving the assumption that the terms of the new Presi-
dent, a new House and one-third of the Senate would start together."

" Eisenhower proposed that in case of a double vacancy there should be a return
to the 1886 law, but the cabinet successor would be an "acting President" and "unless
the next regularly scheduled presidential election should occur in less than 18 months,
the Congress should provide for a special election of a President and Vice President
to serve out the presidential term." He seemed to believe this would require a consti-
tutional amendment. See Eisenhower, Waging Peace, p. 648. It is also of interest that,
when the Louis Harris survey put the question in 1973 whether it would be a good
idea to have a special election for President in 1974, its respondents favored such an
election by 5o to 36 percent. Washington Post, January 7, 1974.

Senate Judiciary Committee, Selected Materials on the Twenty-fifth Amendment,

124.
" Corwin, The President, p. 57. Corwin's proposal was directed to the possibility of

a double vacancy, but it would serve as well for a single vacancy. If the President van-
ished after the mid-term election, however, it would risk leaving the country in the
hands of a nonelected President for as long as twenty-six months.
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There is also the objection, formulated by (among others) that thought-
ful and lamented student of the Presidency, the late Clinton Rossiter, that

"it would be simply too much turmoil and chaos and expense to have a

special nationwide election." But one wonders how carefully Professor

Rossiter considered the proposition. This plainly was not the French ex-

perience with regard to the Presidency in 1974, nor indeed has it been

the experience in parliamentary states where elections are held at unpre-

dictable intervals. Are we to suppose that the French and Italians, for ex-

ample, are so much more cool and imperturbable, so much more Anglo-

Saxon, than the Americans?
It could of course be said that special elections in a time of national

disarray might only deepen popular confusions. Would it have been a

good idea to hold such elections after the wartime death of Franklin

Roosevelt, after the murder of John Kennedy, after a successful presiden-

tial impeachment? Hubert Humphrey has made the point that special

elections in wartime, for example, might cause dangerous delay and irrel-

evant bickering at a time when the nation could afford neither.79 No

doubt such elections would test the poise and stamina of American de-

mocracy. Yet what is the gain in undue protectiveness? The same argu-

ment can be made against holding presidential elections in wartime at

all. The elections of 1864 and 1944 were held in the midst of the two

greatest crises of our history. They caused much irrelevant bickering.

Had Lincoln and Roosevelt lost, there would have been an embarrassing

interlude of lame-duckery and interregnum. But the nation survived

these elections without undue trauma. Democracy is a system for foul

weather as well as for fair. Though a special election in a time of stress

might conceivably demoralize the country, it might equally help it to re-

solve its confusions and restore its nerve. At the very least it would re-

affirm the principle of self-government and place in the White House a

man chosen by the people to be their President rather than, as the pres-

ent system has done, a man chosen by a President who himself was forced

to resign to avoid the virtual certainty of being then impeached and con-

victed for high crimes and misdemeanors.

XII

If the principle be accepted—the principle that, if a President vanishes,

it is better for the people to elect a new President than to endure a Vice

" Professor Rossiter's reference, however, was to the proposal of a special election

to choose a new Vice President. Fie might have thought differently if the purpose was

to choose a new President. See Senate Judiciary Committee, Selected Materials, 136.

7° "On the Threshold of the White House," Atlantic Monthly, July 1974.
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President who was never voted on for that office, who became Vice Presi-
dent for reasons other than his presidential qualifications, and who may
very well have been badly damaged by his vice presidential experience
—the problem is one of working out the mechanics of the intermediate
election. This is not easy but far from impossible. The great problem is
that there can be no gap, no chink, in the continuity of the Presidency.
"The President under our system, like the king in a monarchy," said
Martin Van Buren, "never dies."8° It would require up to three months
to set up a special election. In the meantime the show must go on. If the
Vice Presidency were abolished, who would act as President until the
people have a chance to speak?
The historical preference, except for 1886-1947, has been for the Presi-

dent pro tern of the Senate (Committee of Detail in the Constitutional
Convention, Succession Act of 1792) or the Speaker of the House (Suc-
cession Act of 1947). But given the regularity with which in recent
years one party has controlled Congress and the other the executive
branch, this formula risks an unvoted change in party control of the
White House and in the whole direction of government. Such a change
would be a graver infringement of the democratic principle than the pro-
visional service of an appointed officer as acting President. The confu-
sion would be even greater in the event of temporary presidential dis-
ability, in which case the Presidency might shuttle back and forth between
the two parties in a period of a few months.

Fidelity to the results of the last election and to the requirements of
continuity in policy creates, it seems to me, an irresistible argument for
returning the line of provisional descent to the executive branch. A con-
venient way would be simply to make the Secretary offState acting Presi-
dent for ninety days. If the Secretary of State is foreign-born or under
thirty-five or has some other disqualifying eccentricity, then the Secre-
tary of the Treasury could be the automatic successor, and so on down the
1886 list of succession.81

Then, as soon as possible, let the people make their choice (unless the

Martin Van Buren, Inquiry into the Origin and Course of Political Parties in the
United States (New York, 1867), p. 290.

s' In an earlier version of this argument, in the Atlantic Monthly (May 1974), I
proposed devolution to the Secretary of State only long enough to permit the choice of
an acting President from the cabinet. The reason for this was that the Secretary of State
might not be the member of the cabinet best qualified to serve as acting President. It
then seemed to me that the cabinet itself might well select the acting President, using
the corporate authority already bestowed on it by the Twenty-fifth Amendment, which
gives a majority of the cabinet, plus the Vice President, power to declare the President
non cornpos mentis. An alternative would have been to permit Congress to select an
acting President from the cabinet—a device that would preserve continuity, spread re-
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President vanishes in his last year in office, in which case it might be
simpler to let the acting President serve out the term). Some have ar-
gued that a national election is too hard to organize; therefore Congress

should choose the person to serve the remainder of the term. But this

would give Congress the right, limited as it might be, to elect a President
—a right the Founding Fathers carefully denied Congress and reserved

for the voters. If it be said that ninety days is not time enough to or-

ganize an election, let us recall that the French allow themselves only

thirty-five days, and who will say that the French are better organizers
than the Americans? This would only be an election to fill out a term and
thus would not require the elaborate foreplay of the quadrennial orgy.
Candidates can be established with astonishing speed in the electronic

age. Let the national committees, which have become increasingly rep-
resentative bodies under the new party rules, canvass opinion and make
the nominations. Short campaigns, federally financed, would be a bless-
ing, infinitely appreciated by the electorate. Perhaps their brevity and
their economy might have a salutary impact on the quadrennial elec-
tions, which in recent years have stretched out to intolerable length and
swelled to intolerable expense.

In doing this, we would not be departing from the spirit and intent of

the Founding Fathers. Quite the contrary: we would be reaffirming their

view—and what view could be more sensible for a self-governing de-

mocracy?—that the Chief Magistrate of the United States must, except
for the briefest periods, be a person elected to that office by the people.

"We have only to operate the Constitution as the men who wrote it

thought it should operate," Walter Lippmann wrote in arguing for inter-

sponsibility, afford a choice of sorts, and perhaps stimulate Presidents to choose better

cabinets. I agree, however, with Richard Neustadt (in the Atlantic Monthly, July 1974)

that the temporary succession should be automatic within the cabinet.

I still think there is merit in this more complex approach; but on balance I have come

to believe that two acting Presidents in a period of three months before a new Presi-

dent is chosen would be too cumbersome and confusing. I therefore now favor the sim-

pler system outlined in the text. I have also dropped the proposal that the acting Pres-

ident be declared ineligible as a candidate in the special election, this in order to avoid

the advantage created by the inevitable rush of sympathy to the new person in the

White House. Demetrius Sakellarios has reminded me that democracy implies as few

restrictions as possible on a people's right to choose its rulers.

I have not discussed the issue of presidential inability—an issue that may have re-

ceived attention out of all proportion to its importance. In any case, the Vice President

not indispensable to a solution of the inability issue. The majority of the cabinet,

when making its determination of presidential inability as authorized in the Twenty-

fifth Amendment, could simply designate one of their own number to serve as acting

President until the inability is removed.
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mediate elections in 1946. "If we are the prisoners of a rigid system to-
day, the fault lies not in the Constitution but in our own habits which
have only rather recently become so hard and so fixed."82*

82 Lippmann, "Wrong Answer, Right Question."

* This article has been adapted from a new appendix prepared for the forthcoming
paperback edition of The Imperial Presidency.
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Mr. BURNS. Mr. Chairman, I am particularly happy, to be here to-
day, to be associated with Arthur Schlesinger—in whatever disagree-
ment with him, I may be—partly because I think he has done one of
the best, short studies of the Vice Presidency in this article in the
Political Science Quarterly.

It is also a pleasure to be addressing a subcommittee chairman who
has written the liveliest study of the Vice Presidency, Mr. Chairman,
your book, "One Heartbeat Away," makes you the only American who
has made the Vice Presidency interesting, and that is a feat.
Senator BAYH. If not salable.
Mr. BURNS. There is a curious reversal in roles here today because it

will be my argument that Professor Schlesinger is acting precisely as
the kind of political scientist that he ordinarily frowns on, and I
will be seeking to act as an historian who would remind my fellow his-
torian that history suggests we are in the process of constant change
and that the Vice Presidency should not be evaluated simply on the
basis of what has happened in the past but of what might happen in
the future.
I would associate myself with the remarks of the Assistant Attorney

General, first of all, in that I believe that the system does deserve more
opportunity to prove itself.
Professor Schlesinger would give it one more opportunity. He would

let the future of the 25th amendment depend largely on how effectively
Vice President Rockefeller fills his role. I think the amendment might
deserve somewhat more substantial basis for proof than that one Vice
Presidency can give it.
Our experience thus far with the two nominations we have had in-

dicate that there is a potential in this amendment that perhaps was
not thoroughly understood even by the authors of the amendment,
that is, the possibility that a President under fire—this is the kind of
President that Mr. Schlesinger is particularly concerned about—would
use the choice of a Vice President as a means to try to correct the de-
fects of the administration that are becoming particularly evident at
that time.
I am thinking, obviously, of the nomination of Mr. Ford which,

whatever one may say about Gerald Ford, obviously was designed in
part to compensate for the serious failures and indeed corruption
in the Nixon administration. This was an effort to "balance the
ticket", as it were, in a very different way.
It seems to me that President Ford shows every indication of living

up to at least that single criterion. By the same token, President Ford's
nomination of Mr. Rockefeller was an obvious effort to bring the kind
of administrative experience and the understanding of economic af-
fairs that Governor Rockefeller had shown in New York State—to
bring that kind of experience and background into the administration.
This experience, it seems to me, shows there is a potential in this

amendment in that Presidents, again, can balance their administra-
tion in order to compensate for some of the failures that inevitably
will develop in virtually any Presidential administration.
The Vice Presidency has been mercilessly kicked around as an office.

There is a marvelous collection of cracks about it that I won't inflict
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on you, mainly because we have heard them all. I think something
again should be said for it in terms of the potential in the office.

First of all, note the recent tendency in American history for men,
and I hope someday women, of Presidential talent to accept the Vice
Presidential nomination—this was not true in most of our history.
The fact that men of the caliber—in the Democratic party—of Henry
Wallace, Harry Truman, Alben Barkley, Lyndon Johnson, and Hu-
bert Humphrey not only accepted this office but keenly desired it,
attests to the importance that at least the practical politicians attribute
to the office, even if the academics are somewhat more critical.

While the roster, perhaps, is not quite so illustrious on the Repub-
lican side, we do have the examples of Theodore Roosevelt, of Calvin
Coolidge—who was at least an experienced politician—of Henry
Cabot Lodge and of others.
Second, there is public pressure for abler candidates. The American

people are now interested in the Vice Presidency. They know it is im-
portant; they are concerned about who is chosen. A party that picks
a poor, inappropriate Vice Presidential candidate is going to suffer to
some degree at the polls.
I think this will be increasingly the case as time passes. The enor-

mous interest in the Eagleton episode attests again to the importance
to which the press and the American people assign to this office.
Another argument for an office that admittedly is awkward and

sometimes ludicrous, even impotent, is one that is increasingly rele-
vant—the flexability of the Vice Presidency-, partly because it is un-
structured, partly because it is an essentially weak office.
The person in the Vice Presidency, the encumbent Vice President,

is available to a President on the basis of his different talents and on
the basis of what the administration may need at that particular mo-
ment. If he has a particular executive competence as Vice President
Rockefeller is reputed to have, he can fill that role. If he has had
particularly a legislative background, if he is especially adept politi-
cally, as Vice President Barkley was, he can fill that role for the
administration.
If he has none of those abilities, he can always certainly fulfill some

ceremonial role and take some of the burden off the President in that
area. Much obviously, depends on the President's needs and one cannot
be at all dogmatic about this.

Certain trends are quite evident. One is the decline of the balanced
ticket in the old sense. I was speaking earlier of a new type of balanced
ticket. The old kind of balanced ticket, of course, was the kind of ticket
where the man who had just been nominated for President chose a
running mate who would hopefully bring him votes from an opposite
wing of the party, whether regional or idealogical or perhaps even in
personality terms.
So, that if that ticket were elected—of course, both parties indulged

in this practice—there would be a guaranteed source of opposition to
the President virtually inside his administration. Well, because of
fundamental political trends in this century, we have departed, prob-
ably for good, from that old concept of the balanced ticket.
The Vice Presidency, indeed, has become so visible and the office

in its own way so important—certainly in its negative and obstruc-
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tionist character—that recently nominated President simply could notafford to choose somebody from an opposite wing of the party.
Hence, I think we will see increasingly the rise of what I have

called the first type of balanced ticket, the ticket in which the two
candidates are essentially agreed on the main thrust, the main posture
of their party and policy and idealogy. If that does continue to be
the trend, this will work a significant change in the role of the Vice
President as we know him today, that is, a Vice Presidency with the
kind of function and role that he presently exercises.
Now, I expect that there always would be some tensions. I think

one of the most valuable aspects of Professor Schlesinger's work is
to indicate the extent to which it is a difficult office, it is an unsatis-
factory office for the encumbent and an office on which the President
looks with some trepidation and nervousness.
I expect that even with this kind of balanced ticket, there would

still be some tension inevitably between the President and the Vice
President if only because of the psychological implications of the
famous heartbeat.

Inevitably, there will be some differences, the running mate will
not have come from exactly the same party background as the head
of the ticket. To my mind, this is all to the good. I would urge this
particularly to the attention of Professor Schlesinger because he more
effectively than I think anyone else in recent years has drawn our
attention to the problem of presidential power in his book "The
Imperial Presidency."
I should think he—and I hope he will comment—I am sure he

will comment on this—I should think he might welcome the prospect
that built into the Presidency and possibly with increasing potency
as the years go by, there will be a constitutional officer who has a
legitimate place in the administration, however anomolous and
awkward, a person who cannot be fired out of hand, a person who
is established there, a person whose views receive some attention from
the press.
If we are really concerned about building around the Presidency

certain restrictions and confinements that would not fundamentally
hamper him in the exercise of Presidential authority, it seems to me
that a somewhat independent Vice President could serve that role.
On the question of simple abolition of the Vice Presidency in terms

of how we would resolve the problem of succession, I would again asso-
ciate myself largely to save time, with the remarks of the Assistant
Attorney General. I would not agree with his time schedule. I don't
think we need 9 months to elect a President. I think some concession
could be made in a special election. I don't think we could telescope it
to the deRTee that Professor Schlesinger has suggested.
We do have the Presidential system. We do have this long rather

confused system of choosing—first of nominating and then electing—
Presidents. We do feel it is important for a man who is going to occupy
that office to subject himself to a series of very demanding tests in
States where that candidate will be subjected to the close scrutiny of
the voters in all parts of the country.
I see no way to reduce that time to a period of less than 4 or 5 months.

There must be, under the present system—unless we change the.sys-
tem—the long process of choosing delegates to national conventions,
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the long process of the prenomination campaign, the convention itself
and then the election process. Then we would have to allow for at least
a month, if not more, for the transition period after the election, thatis, a period before the new President could really take hold.
So, I think this is a serious failing in the proposal simply to abol-ish the Vice Presidency, and I see no easy solution to this. Professor

Schlesinger in his article in the Political Science Quarterly suggested
that perhaps the party national committee could be used to expedite
the process, and thus we would not have to go through the full-fledged
convention nominating process.
The national committee of the two parties is still, even in the Demo-

cratic party where there has been extensive reform, it is still not a rep-
resentative body, it does not represent the people as fully, say as Con-
gress does. There are many archaic arrangements in the choosing of
national committee members. There is an elitist aspect to this, and it
will be particularly awkward for a national committee chosen on the
standard, political grounds suddenly to be confronted with this tre-
mendously important problem of choosing a Presidential candidate.
The suggestion, however, does raise interesting possibilities. For ex-

ample, the possibility that if there were further reform in the party
system, perhaps there could be a party institutions, party agencies,
party committees, party conferences in being, in continuous existence,
that could handle an assignment as grave as this assignment would be.

If, for example, we had national party conferences, where at the
beginning of the year delegates to a national conference of a size not
much less than a national convention, were chosen, and if they existed
as delegates recently chosen by the people, and if they had been chosen
with the understanding that they might be called on to deal with this
serious problem, then I could see possibilities of so rearranging our
political system that a speedier special election could be conducted, and
that would change my hopes for the kind of drastic change that Pro-
fessor Schlesinger has suggested.
I make this point, Mr. Chairman, in relation to a broader consider-

ation with which I would like to conclude. I would like to compliment
this subcommittee for having handled a series of very difficult prob-
lems over the past years such as the one we are considering today.
What concerns me about the way in which this has been done is the

fact this subcommittee has had to deal with these matters essentially
in an ad hoc, somewhat episodic, somewhat fragmentary, and certainly
incremental basis. That is, you have considered questions as they have
come up, which is, of course, perfectly logical.
The problem is that it is impossible to pick up any major aspect of

the American system for study and reform without looking at the rest
of the system. This was the genius of the Founding Fathers—that
they had to look on the system in its entirety, and the genius of the
Constitution in part, is the way it does hang together, the way in which
the major provisions of the Constitution were drawn up in relation to
other provisions.
The Presidency was made what it was because the framers under-

stood what kind of a Congress they were establishing, and so on. This
is true of the kind of problem, it seems to me, that we face in consid-
ering an office that is as relatively impotent as the Vice Presidency.
We cannot consider the Vice Presidency, it seems to me, unless we

also look at the role of the Senate. We have had a dramatic example

54-563 0 - 75 - 8
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this week of the potential role of a Vice President in the deliberations
of the Senate. I have a feeling that as the pressure on Government in-
creases in future years that the system will become even more poised
and balanced within itself.
This question of the Vice Presidency also relates to the question,

what kind of Presidency do we want? It relates to the question of the
kind of nominating and election system that we have, as I have just
suggested. For example, on Professor Schlesinger's suggestion of a
national presidential primary, that would certainly expedite a special
election. I happen to oppose a national Presidential primary but I
would grant that that would be a way of expediting the conduct of a
special election.
The question of the Vice Presidency, as I suggested, relates to what

kind of party system we have. It relates to the question specifically of
whether the Government might finance the party system instead of
simply financing candidates. The great reform we have seen in cam-
paign spending and campaign regulation has a very serious side to it
in that it may increase instead of curbing the excessive private enter-
prise we see in the conduct of American electoral politics.
I would submit that that is the kind of consideration that this sub-

committee might study as it looks at this question of the Vice Presi-
dency in a broader context. What I am suggesting, Mr. Chairman, is
that there is a question of priority here.
I share many of Professor Schlesinger's concerns. I simply am not

as concerned as he is about the Vice Presidency. Compared to the other
grave problems facing the United States, the Vice Presidency, to my
mind, is a very low priority. I am much more concerned, Mr. Chairman,
about the reform of the Senate.
I think the Senate, as long as it retains a means of frustrating

majority will, is a grotesque example for this country and for the rest
of the world, an example of a democracy that cannot govern by the
very basic principle of majority rule. I would put that problem higher
up in my list of priorities than the Vice Presidency.
As I suggested, some of these other questions—the kind of Presi-

dency we want, the kind of party system we want, the kind of electoral
system we want—also have higher priority on your attention at this
time, and emphasizes the need of considering these questions in context.
I make a special point of this last set of suggestions because we are

entering not only into a Bicentennial year, we are entering into what
has well been called a bicenntennial era in which we will be celebrating
the Declaration of Independence next year and we will be celebrating
the Bicentennial of the drawing up of the Constitution in 1987.
A prominent group of Americans very recently has suggested that

we should look at this Bicentennial period as a combination of bicen-
tennials, and indeed, devote the period between 1976 and 1987 to a
consideration of the American system. They propose that we consider
the renewal of our system.
I would propse something perhaps a bit more drastic—that we use

that period as a time for reassessment of our whole system in the same
mood and with the same comprehensiveness that the Founding Fathers
demonstrated in their original drawing up of the Constitution.
Because this subcommittee has established such a notable record in

dealing with these problems seriatim, I would hope very much that
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this subcommittee could consider a combination of these problems
not only during that bicentennial era but beginning now. I think the
hour is late and there is a great deal of work to be done.
Thank yolk.
Senator BAYH. Thank you, Professor Burns. I am not certain where

to begin here.
Mr. SCHLESINGER. I would be happy to comment on Jim's state-

ment, if that would help.
Senator BAYH. Well, I have no objection to you doing that. But

then, I suppose, he would be permitted the right to comment on your
comments.
Mr. SCHLESINGER. Unless you have some questions.
Senator BAYH. Why don't you briefly comment on his statements

and Dr. Burns may want to rebut the rebuttal. I am sure you gentlemen
can work this out.
Mr. SCHLESINGER. We are interested in hearing your comments on

what we both said.
Senator BAYH. I am not too sure that would be as beneficial to the

legislative process as having yours.
Mr. BURNS. When I was originally invited to appear here, my re-

sponse to counsel was that my idea of a Senate hearing of this sort
consisted not of academics coming down to inflict their views on public
officers but in having a dialogue. I knew both Professor Schlesinger
and I looked on you and other members of the subcommittee as people
who were deeply involved in this. I think we would be interested in
not only the usual kind of exploratory question, but in your own views
on this matter.
I think part of my statement was designed to elicit response very

much from you as well as from Professor Schlesinger.
Senator BAYH. Why don't we develop that kind of dialogue. I think

that both of you qualify, let me say in the finest use of the word, as
academicians who have shown by your interest and your practical
experience, an ability to breathe a great deal of very practical ex-
perience and applicability to your academic views.
I say that not to be over complimentary but I think the record will

show that. I was almost tempted to interrupt both of your statements.
At times we have had rather significant numbers of students here
sitting on the floor, and then they were leaving and going on to the
next commitments on their schedule, which is very understandable.
I don't believe they will find any place in Washington right now,

two men who are better qualified to bring a great deal of perception
to an issue that is very much before us. I for one, appreciate that.
Dr. Burns, your suggestion, perhaps we ought to discuss and con-

sider some of the broader questions of constitutional reform and use
our bicentennial as a vehicle and platform, makes a great deal of
sense. I think that is very much in line with what Professor
Schlesinger was suggesting in looking at the Vice Presidency
differently.
I think the assessment that we have tended in the past to react rather

than to act, is an accurate assessment, either to Supreme Court deci-
sions or acts of tragic fate. I must say I think perhaps a comment which
I hope will not be considered as an excuse, but rather a fact of life
that whenever you are charged with the responsibility of a legislative
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vehicle which must receive two-thirds support from both Houses,
Congress and three-fourths of the State legislature.
It is quite a burden to carry. Just the normal kind of considered

judgment, is very difficult to promote that kind of support. I should
be but I have been trying and I don't know whether we ought to get
into this or not, but one of the things we have been trying to do posi-
tively before the fact is to do something about the electoral college
system, before we are confronted with another circumstance like the
Presidency being given to one who is not the popular choice of the
people.
We have had that happen a couple of three times. Frankly, I would

like to see that done differently. It is awfully difficult to sustain interest
in that. There was a much greater degree of intensity when we finally
moved a popular-vote measure through the House and came very close
to getting it moved to the Senate, only to have it throttled by the im-
perfection in our senatorial rules that you brought to our attention.
The interest in 1970 was great because one candidate for the Presi-

dency came within about 71,000 popular votes of having the oppor-
tunity to dictate who the Presidency was going to be for the major
party candidates. If there had been that small a change in three States,
71,000 I think it was, and Governor Wallace with those 36, I think,
electoral votes, he could have determined the Presidency, which is not,
I don't think, the American people are prepared for that. That is
neither here nor there.
Mr. BURNS. Have you considered the possibility of simultaneously

studying a collection of what I would call housekeeping constitutional
amendments, which would be designed to deal with some of these very
tricky, somewhat controversial questions. I am thinking particularly
of the problem you just raised.
If we cannot amend our Constitution to establish direct popular

election, and I support your stand for that kind of change, would it be
possible to take out this Russian roulette element and at least provide
for a system where some person or small group of electors could not
plunge us into a very serious constitutional crisis. Could that be
combined with such other so-called housekeeping amendments as
the timing of elections, the question of a 4-year term for Members
of the House of Representatives. I realize that that is more contro-
versial, but I expect that we have more Governors with 4-year
terms, we will find more popular acceptance of the 4-year term for
Congressmen. There is also the item-veto question.
Would it be possible, without getting now into the merits and de-

merits of these, would it be possible to group together at least at a,
minimum level, a combination of amendments that might be con-
sidered by State legislatures and by Congress at the same time so that
we could at least deal with some of these messy and tricky parts of
our Constitution even dangerous parts of our constitutional system
today?

Senator BAYII. I am certainly willing to receive that. I am glad to
have either one of you gentlemen's ideas as to where we should start
on that list. My experience has led me to believe, over a relatively
short period of time as chairman of this subcommittee, that in
starting with a collection of different ideas, one tends to pick up the
opponents of the individual ideas more quickly than the support.
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In looking for a two-thirds, we did not deal with some of the obvious
imperfections that have been brought to our attention. The next step,
what do you do when a Vice President is disabled under the disability
provision.
We thought about that. However, we found that whenever we added

another idea, we lost some of the necessary two-third votes. I am one,
who I hope will never live long enough to lose my ideals.
In a legislative body you are forced to also infuse a good deal of

pragmatism as to how you move closer to your ideals. When talking
about a two-third vote, it is a tough road. The idea of looking at these
and using the Bicentennial as a vehicle, can begin to develop some
popular support for the constitutional document for the next 200 years.
That appeals to me. The idea was proposed by some that we have

a new constitutional convention. That concerns me because I think
there are some very basic and fundamental ingredients in that Con-
stitution, particularly in the Bill of Rights, which are indispensable.

Whether we should subject those to some of the frustrations of the
moment, was one of the battles of the prior amendment. I fear what
would happen with a new constitutional concept we would end up
with less than the two-thirds votes necessary.
Mr. SCHLESINGER. I think it is a terrible idea. The Articles of Con-

federation had their obvious defects, and there was need for a Con-
stitutional Convention in 1787 but there are no such comparable
genetics in the Constitution, and there is no such need for a convention.
I am interested in Jim's proposal about the way we should spend

the years, 1976 to 1987. But, the way we are going now in our public
policy, I fear we are more likely to reproduce the chaos of 200 years
ago that led to the Constitution.
Mr. BURNS. Let me say I was not proposing a new constitutional

convention, nor do I favor it. I do think it is unfortunate that a way
of amending the Constitution that was laid out by the framers is now
considered so risky in terms of current attitudes toward free speech
and the like, that we do not dare hold a constitutional convention.
I think that is a realistic fact that we do not dare do it, and I think

that is highly unfortunate.
Senator BATH. It is highly unfortunate. But it also speaks well for

the wisdom of our forefathers, that we should protect some of the
basic and inalienable rights from other generations who may object to
the motion that would cause them not to realize the importance of them.
Mr. BURNS. If they were really wise, they would not have allowed

this method of constitutional convention at all. They didn't evidently
think of that. We might be able to conduct a future constitutional
convention, and it is too bad that their faith in us is not at present
vindicated.
Senator BATH. Perhaps that was a very human feeling or lack of

faith for themselves. They were experimenting here, fearing that
their wisdom might not hold up through the ages.
We had two subject matters that have been brought forward here.

It is relatively easy to find issues, both of which either of you could
write a doctoral thesis on.
One is the wisdom of the 25th amendment, whether it can be ap-

proved or whether it can be abolished. I suppose the more immediate
question is the relevancy of the Vice President and whether that officer
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has a role. Recognizing that, why don't I pose questions and let you
gentlemen answer them in any way you see fit cutting my ideas down
to size; perfecting them for your own differences of opinion.
What we are really talking about is the broader subject here, aren't

we? Either one of those two components will fit into it, of Presi-
dential power—how it is disbursed; who disburses it; and who are the
disbursers and so forth?

Traditionally, the electoral process, the choosing of people in the
final sense of the word, has been a matter of constitutional determina-
tion by the Congress and the several States.
The nominating process, at least recently, has been a matter of

statute, party, and regulation by State law and has not been put into
the Constitution.
Is that a fair assessment of where we are now in looking at any

changes that might be made, or should we consider that?
Mr. BURNS. I would say that is a fair assessment. We have a national

political system that is actually regulated by a congeries of States,
localities, local and State parties, as well as by Congress, and by the
national party.
I think one of the questions this country has to face is whether it

wants to develop a national political system governed by national
legislation out of this congeries of regional and local regulations.
Mr. SCHLESINGER. I should perhaps clarify one point. I did not

mean to suggest that action on the 25 amendment should await the
success of the Ford-Rockefeller relationship, and their capacity to
make something out of the Vice Presidency.
I meant to correct this rather that his really had to do with the

Question of the abolition of the Vice Presidency. I do believe the sec-
tion 2 of the 25th amendment is in error, I would be in favor of its
deletion, quite regardless of whether Ford and Rockefeller can make
anything out of the Vice Presidency or not.
As for the question Senator Bayh just brought up, I would like to

discuss it, in connection with Jim Burns' argument that the Vice
Presidency, however futile an office it may have been in the past, may
in the future become a means of constraint on the Presidency.
Professor Burns suggests that an independent Vice Presidency

might be a valuable place from which to exercise such restraint. Now I
am extremely dubious that the Vice Presidency is going to become more
effective in the future than it has in the past.
We often hear that the Vice President can "balance" the Presi-

dent—as if the views of the Vice President could in some real sense
balance the views of the President. But we all know Presidents never
pay any attention to the views of the Vice President.
The modern Vice President ouickly jettisons his own views or

confides them only to the bosom of his wife and does everything he can
to prove his loyalty by endorsing the views of the President.
Far from Vice Presidents becoming more independent in recent

years, they have become less independent. Some of the more venerable
in this room among us may remember when Charles Gates Dawes was
Vice President of the United States and so strongly disaffreed with
what President Coolidge was doincr on farm legislation that he lobbied
against his own administration on the Hill.
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John Nance Garner so disapproved of aspects of the New Deal that
he left Washington and stayed away for months in Texas and in fact
was hardly in Washington during the last 2 years of his Vice
Presidency.
In more recent days we have seen men who, before they became

Vice Presidents, had shown notable independence of mind as Senators
or Governors, but who, once they became and Vice President, seemed
to interpret their responsibility not at all as that of restraining the
Vice President but as more a setting forth the President's views in an.
even more extravagant and uninhibited way than the President him-
self had done.
I refer, for example, to Vice President Rockefeller's speech in New

Jersey a couple of weeks ago. It put certain tendencies in the admin-
istration's view in a more dramatic and exaggerated way than the
President had put them himself.
The Vice President, it is true, cannot be fired but he can be exiled,

and he almost always is because Presidents don't like Vice Presidents.
They don't like Vice Presidents because they know the Vice President
has only one job: to wait for the President to die. This is hardly the
basis for long-lasting and enduring friendship. That is why Presidents
like to get Vice Presidents out of the country.

Their views receive no attention from the Presidency in the past and
I doubt very much if that is going to change. I really think that the
notion of the Vice President as a constraint on the Presidency is a
mirage.
I am also perplexed, Jim, by your reference to the Vice Presidency

as an "important" office.
Apart from its role in connection with the succession, it seems to me

an office of no importance at all, I might add that in connection with
the idea of the Vice President as a constraint on the Executive, every-
one seems to forget the constitutional point which has been clear
within our own time—both Truman and Eisenhower made it in their
memoirs—and that is the Vice President is not a member of the execu-
tive branch and is not subject to direction by the President.

Senator BAYH. On that point, do either of you gentlemen know of,
in modern history, a Vice President who for very long has assumed
any initiative on his own, despite Truman's and Eisenhower's memoirs,
and the contrary notwithstanding, from a practical standpoint hasn't
the Vice President either done the bidding of the President publicly,
or again, been exiled to Texas?
Mr. SCHLESINGER. There are two different problems there. I think

what Truman and Eisenhower had in mind was not the Vice President
defending the Presidential programs in public, but the extent to which
he could be given serious executive responsibility within the executive
branch.
I notice Governor Rockefeller has been made chairman of the Do-

mestic Council—whatever that may mean. No one seems to have raised
the question of how that relates to the constitutional responsibilities
of the Vice President.
Franklin Roosevelt made Henry Wallace chairman of the Board of

Economic Welfare, but that was an agency that was based on con-
gressional statute and therefore, was in a different category from those
based purely on Executive order, and not based on statute.
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Mr. BURNS. I think the one problem here, Mr. Chairman, is a prob-
lem.of historical understanding. The Vice Presidency is such an easily
criticized office, such an anonymous office, that I think one would have
to explore much more systematically than we have done how much
influence the Vice Presidents actually have.

Obviously they do not have a great deal.
My main position is this is an office still of potential importance or

more precisely, that it would be well to let this amendment continue
for some time to see if under the press of crisis under the kinds of pres-
sures brought on the Presidency, whether it is an office that can be
made serviceable to the President in view of the kinds of basic political
trends that I see developing in this country.
Mr. SCHELSINGER. We have had 200 years to make something of this

office and we have not suceeded in doing so. We have had moments
of much greater crisis in our history than we have today. I don't see
why you expect—how many years are you going to give them? A third
century before you are satisfied that nothing can be made of it?
Mr. BURNS. I think we should keep in mind that history is speeding

up, that, things are happening in our system that are hardly expected,
like, the reforms in Congress of last fall. They are happening. There
are tendencies of party realinement ; we are now trying to establish
some constraints around the President. This is a time of ferment. It
is going to be a time of change.
To answer your question, yes, it might be well to give the country

a generation of experience with the 25th amendment, particularly
during this period of reassessment that I trust will be lying before us.
Senator BATH. Let me ask you one question.
Do we really want to happen what you are suggesting may happen?

If it doesn't does that necessarily mean the Vice President can play
an important role?
You mentioned you thought it was possible. I thought. the response

of Mr. Schlesinger was based on the fact that you still have hope of
development of an independent Vice Presidency.
I haven't given a whole lot of thought to the use of Presidential

powers, but it might be divisive. I recall studying the 25th amendment;
thinking what happened historically. It was not really the finest. hour
of American history when we had Presidents and Vice Presidents who
did come from different branches of the party. We did have a tug of
war going on in the executive branch.
What we want is a strong Executive in which the Vice President is

used by the President. That is what concerns me about some of the
ideas that have been made for filling Vice Presidential vacancies. Some
people say let Congress choose the Vice President, or we will have a
special election for he Vice President.
If you do that you increase the chance of somebody of a different

philosophy and a different party serving as a Vice President; thus a
President will not use them. Rather than looking at the role of the
Vice President. to develop as an independent public voice, we should
hope for the development of the relationship between the President
and the Vice President. The Vice President could be used as an
Assistant President and with confidence.
Mr. Burucs. So much depends on what we mean by dependence.

Obviously what I was talking about was neither utter dependence—as
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Mr. Schlesinger has correctly said we have seen in the Vice President
all too much of that—or the kind of obstructionism that. has resulted in
the kind of situations which you mentioned earlier.
What we badly need in the Vice Presidency, in my view is a senior

statesman or stateswoman, no matter how old, who is not. wholly de-
pendent on the President, who has a national constituency of his or her
own.
One of the reasons Cabinet members individually and collectively

do not exercise the kind of restraint on the President many of us would
like them to exercise is that they are obviously representing regions,
special interests, or special kinds of expertise.
What we so conspicuously lack in our governmental system is some-

thing the British have made very good use of and that is the senior
party leader, often the Cabinet member without portfolio. That is the
best way I could paint my picture of the ideal Vice President, as a per-
son who does have his or her own standing in the party, not represent-
ing a different wing or ideology, but somebody—in the Democratic
Party for example—who would represent the kind of urban liberalism
that the party now does represent, but a man who would still have EL
somewhat different perspective, a man who counsels would be wel-
comed, a man who not only could not be fired constitutionally but a
man whom the President would respect because he would have some
kind of national constituency. He did have some standing in his party.
Now all this in turn depends on changes in the party system, which

is why I cannot look on the Vice President out of that context; I
think it would be too bad for us to experiment with more institutional
change in the Vice Presidency while the party system is changing
around us which in turn might have profound implications for the
Vice- Presidency as well as for the Presidency.
It is that kind of office that I think not only is possible but that

various political pressures and demands on our Government system
may well produce.
This would be a Vice President that the President would respect

because he would need that kind of counsel, and he would have a stand-
ing in the Cabinet because he did have that kind of relative independ-
ent constituency.
Mr. SCHLESINGER. This seems to be an interesting proposal if I may

comment. This would be an argument for having an elder statesman
as Vice President; someone like Averell Harriman for the Democrats
or John J. McCloy for the Republicans, a wise man with experience
who does have standing in the country and whom the President could
not ignore as easily as he could ignore others. But this idea seems at
war with the only real function of the Vice Presidency. For people of
that quality and that eminence are going to be men who cannot fulfill
the needs for succession because no one wants a man in his seventies or
eighties as President of the United States.
I think the need for that kind of senior experience and advice has

to be filled by electing Presidents who are prepared to surround them-
selves with strong men in their Cabinets.
I think much of the problem of the restraint of the President de-

pends on the restoration of the Cabinet; and I think President Ford,
whatever defects one may see in his policies, deserves great credit for
the high quality of the people he has chosen to the Cabinet, transform-
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ing it from the series of faceless clerks which it pretty much was in the

Nixon years.
Senator BAYH. Here again, this is a personal relationship of the

Presidency. I would assume if the President really wanted to do the

job right, he would want to surround himself by Cabinet officials. He

would want a Vice President. He would want some people on his per-

sonal staff who would say: Wait a minute, don't go out and .hold a

press conference, but who would be continually testing and continually

developing the kind of friendly adversarial role.
But from what I have read, your book, those you have written, is

there something about that office as well intentioned as a person may

be who goes in there, with President Ford now putting strong people

in there, that timely begin to exercise what would seem to.be a very

interesting role of independence, that the Presidency begins not to

understand that important role? Are we expecting something that

historically has never happened?
Mr. SCHLESINGER. No, it has happened. I think Presidents until re-

cent years have recognized that they have certain accountability to the

executive branch of the Government and to the political party. I agree

with Jim that the decay of the political parties has been one factor in

the aggrandizement of the Presidency—although I may wonder about

the methods he has proposed to arrest the decay of the political party—

but this gets back to the electoral process in general.
One of the great mysteries, I suppose. is why the American people

twice elected to the Presidency a man who flinched from face-to-face

confrontation with anybody except a small group of praetorian guards

who carefully understood his weaknesses and carefully played upon

them—preyed upon them too. I do think there may be structural
restraints on the overweening Presidency—more attention to the
party, more attention to the Cabinet, and a more discriminating sena-
torial role in the confirmation of Cabinet members instead of assuming
that unless the man was a proven embezzler the President should be
granted his choice.
But these are more direct means of getting at the problems than

working through the Vice Presidency. The Vice Presidency has never
played that role in the past. I don't see structurally and politically how
it would be likely to play it in the future.

Senator BAYH. Let me ask a question. If either of you want to
respond or pass the observation to the other you ma !sr do so. Let me
ask you to comment on the Johnson and Humphrey Vice Presidency.
Here you are talking about two very strong men who appeared to have
been frustrated in those roles but who also appeared at least to have
been given some responsibility. The Vice President's role is nowhere
near like the President, but did they indeed in their roles make a con-
tribution? I can't think just because the Vice President is an Indian
that he may not be performing a full service for the country and for
the President.
The space agency responsibilities, the civil rights responsibilities,

just to name a couple, what about that?
My. SCHLESINGER. My impression is that every thing that Vice

Presidents have done is make work. The only Vice President who
has ever been given any operating responsibility was when Roosevelt
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made Wallace the chairman of the Board of Economic Welfare, and
perhaps Johnson's the chairmanship of the Commission on Equal
Opportunity or the Space Agency.
When there are foreign travels or make work jobs, it is really because

Presidents are not only rendered unhappy by the constant reminder
of their own mortality but they like to keep Vice Presidents happy
and foreign travel is an easy way to do it.
Senator BAYH. Make-work, or maybe not. If either one of you

gentlemen were President, I don't think you would send a Vice
President half way around the world unless you thought it was not
going to harm them.
Mr. SCHLESINGER. My impression is that when a President sends a

Vice President on foreign travel, it is not to do anything the Ambas-
sador or the Secretary of State could not do just as effectively but for
symbolic purposes, when it is necessary to show the flag in some dra-
matic way, as when Kennedy sent Johnson to Berlin at the time of
the crisis in 1961.
But. that was a matter of public symobism rather than a matter of

the Vice President doing something within the Government.
Mr. BURNS. May I comment on the present potential of Govern-

ment rather than the historical record? One reason that Vice Presi-
dents have been treated as cavalierly as Professor Schlesinger has
been suggesting is the concept of Presidential strength, the assumption
by the American people that a President should be masterful, he
should be domineering, he should be in charge of the ship of state.
I wrote a book some years ago in which I contended that among

the other potential controls around the President that were disappear-
ing the Vice Presidency was, too. The Vice Presidency had simply
been drawn into the orbit of the Presidency. I think that is what did
happen under recent Presidents. But here I think we should be sensi-
tive to possibilities in the future.
One thing that has happened—there has been a reaction against

Presidential power. I think there has been some reaction against the
simple manipulative and exploitative use of or for that matter, the
ignoring of the Vice President.
I think we are entering an era, with the Rockefeller example, and

partly because a President like President Ford is aware of this
problem, when Vice Presidents will be used increasingly as—and if—
we move away from that old ethic of potential power.
Senator BAYH. Let me ask you to look at the other aspects of the

Vice Presidency. I guess the most important reason that exists, is to
succeed the President. Apparently, Professor Schlesinger, you do not
believe it is beneficial to a Vice President to sit in on the Security
Council, Cabinet meetings, and thus become more familiar with the
actual working of the Government than would otherwise be the case.
Mr. SCHLESINGER. I would not say it is injurious or beneficial. If

we were to say that no one should become President unless he sat on.
the N.S.C. meetings or whatever, we would never change adminis-
tration. Obviously every time a new man comes to the White House
he has not had the experience. I think often Vice Presidents mislearn
things because they are half in and half out of the picture and only
see it partially. I think for example, it is known that Vice President
Johnson was out of sympathy with the decision reached at the time
of the missile crisis.
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When he became President himself, he overreacted in face of a
supposed crisis in the Dominican Republic.
I am not sure what the Vice President learns is all that significant.

Also, they do not know how much they don't learn.
President Truman, who had been a Vice President and therefore

thought a good deal about it, wrote in his memoirs: "No Vice Presi-

dent is ever properly prepared to take over the Presidency because
of the nature of our Presidential or Executive Office." In the nature

of things, Truman said, and he had been both Vice President and
President.

It is very difficult for any President to take the Vice President
completely into his own confidence.
Senator BAYH. I suppose one could say no one human being could

be fully prepared to be President. What Truman said doesn't mean
that it wasn't beneficial to him. He can at least think about it and be
exposed.
Mr. SCHLESINGER. I don't think the Vice Presidency is a better pre-

paration for the Presidency than being an effective State Governor
or effective Member of the U.S. Congress.
Mr. BURNS. We are talking about the possibility of a special election

during a President's 4-year term which has been truncated. He is
elected to that office. If we are going to make a main point of familiar-
ity with the job I would not exaggerate the familiarity of the Vice
President, and I would grant much of your point, but he does know
something about the Cabinet, he is familiar with the main figures, he
is aware of the administration's policies, he does know something
about the political situation, and he does know other situations where
they are rather restricted political and policy scopes, the Vice Presi-
dent is in a better position than any other officer in Government to
take over if he is a man of quality, personal quality.
That, of course, is a great question. It gets us right back into the

question of politics.
Mr. SCHLESINGER. If you have a special election you have a choice

between two people and two parties. Therefore, the fact that a man
is a Vice President gives him a familiarity with only one set of per-
sonnel, one set of policies. Now any time there is a change in admin-
istration, you come in with a new collection of people, there is no
familiarity with problems, there is no guarantee of wisdom about
them. Often policies have to be changed. If one assumes, whatever the
existing policies are, they are correct policies, then no doubt there may
be an advantage to the country in having someone familiar with those
policies and committed to them. But that is not an assumption sus-
tained by history.

would much rather have someone in many cases who is not com-
mitted to or involved with existing policies and personnel, and that
seems to be one of the advantages of a special election.
On that score, Jim-
Mr. Burns. You are changing the subject?
Mr. SCHLESINGER. No. I am going: on on the same subject. But I want

to say a few words in relation to the feasibility of special elections. But
you go n head.
.Mr. BURNS. Just on the point you have made. I would make a major
distinction between a special election and a regular Presidential elec-
tion everything you say relates to a Presidential election where the
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country and the political leadership are confronting the possibility
of change, and we may well need a change. But I am concerned about
what happens within a 4-year term.
With a President who was elected in a regular election with a

mandate to govern for 4 years, we need the experience of those 4 years,
we have to know whether the President's program is viable—usually
you need a period of at least 3 or 4 years to tell whether it is viable.
I would be very concerned whether the freshness and change I

would want to have in a regular Presidential election would be im-
properly inserted into the 4-year term. While I would not want the
successor to be a slavish follower of the President, and as I have been
insisting he should be to some degree independent of the Presidential
program, I would not want within a 4-year period a violent oscillation
which would mean that, among other things, the 1 or 2 years a Presi-
dent might have had for his programs would simply be lost in limbo
and we would go off into another direction before we had a chance to
evaluate what he was doing.
Mr. SCHLESINGER. If I may comment on that. If it was a good

program it would be a shame; if it was a bad program it would be a
blessing. And that is a judgement that ought to be left to the people
to be made through a special election.
Senator BAYH. You place no value at all in continuity? For a period

of time? I read what you say here that perhaps some of the things
that may not be beneficial to what you have written before. However,
you may have a great opportunity to change almost on the parlia-
mentary system basis where you can recall a President on less than
impeachment grounds and thus go to a very basic change in our
system.
Mr. SCHLESINGER. I am opposed to that. I do think we elect the

President, we don't elect the Vice President. The Vice President is a
free rider. I really disagree with Jim's belief that people are going
to determine their vote on the President as whether they like the Vice
Presidential candidate or not.
I think, if the President goes, that is the time they should have a

chance to choose a new President. But I would confine it to exactly
that circumstance and not certainly expose the Presidency to
dissolution by branches of the Congress.
Senator BAYH. Let's go back to the special election as an alternative

to succession. At least one important consideration has to be, the im-
portance of continuity. Then if that is not relevant, you don't have
to worry about it.

Let's take a situation like a close Presidential election. Shortly after
the beginning of a term the implementation of policies may be differ-
ent than the predecessor's, some of which are controversial and some
of which cannot succeed or fail unless they have time to be imple-
mented. If something happens to that President you have a special
election. Close to the beginning it could go the other way. So you
have a reversal of policy.
Now, has the 4-year bloc of continuity been good or bad?
Mr. SCHESINGER. Continuity is not an absolute value. Continuity of

sensible policies is a good thing. Continuity of wretched policies is a
bad thing.
I think the 4-year term is a good idea. But I don't think there is

anything sacred about it. In all of these things I suppose there is a
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conflict of principles and one has to make a judgment, it seems to me,
as between the advantages of continuity over a 4-year term on the one
hand, and the right of the people to have an elected President on the
other. On balance, I would prefer the second.
I think the President should be someone elected by the people, and

if that has to take place in special circumstances at the expense of
continuity, I don't think continuity is that valuable.
Mr. BURNS. There is another aspect of that, Mr. Chairman, that I

don't think has been mentioned—an aspect of the special Presidential
election—and that is the implications of a Presidential election that
is held without Senatorial and congressional elections, which I pre-
sume to be the likely procedure.
We have never had this experience. One can argue that it is a good

experience for a Presidential candidate to have to run with one third
of the Senate and all of the Representatives, candidates for Senate and
Representatives, in that there doubtless is some tendency, and I would
not exaggerate this either, there would be some tendency for the
President to act to some degree as leader of a team. He has to some
degree to be concerned about congressional and senatorial races, and
granted that many Presidents have tended to run alone, I don't think
they ever run as completely separately as obviously candidates would
run in a special election.
I think that raises all sorts of speculations, and it would be very

hard to predict what would happen. But if again, one is concerned
about placing the Chief Executive in political restraint to some degree,
as well as governmental restraint, I think one should devote some care-
ful prophetic attention to what would be the implication for the man
who does not have to be concerned about the coattails of how people
can tie in with his coattails, about his responsibility for the rest of the
candidates and indeed to the party as a whole.
Mr. SCHLESINGER. But it can't be said that in recent years the fact

that the Presidential candidate has run in the context of House and
Senate elections has exercised much restraint on his behavior once he
became President.
Senator BATH. Is that restraint, to the extent there is any restraint,

on the recognition of the President that he is a eunuch if he can't get
his legislative policies passed through the Congress?
Mr. BURNS. Is the implication of your question that the man who

had run in a special election and had become President may lack a cer-
tain credibility with Congress who were not elected with him?

Senator BATH. No. You are concerned about that feature of the
special election, because you feel the President might be too inde-
pendent from the Congress because they didn't run together. That,
might last from the election until he took the oath of office and sud-
denly started trying to figure out how he got his program implemented.
He would then be confronted with the stark reality that he had to be
close enough to that Congress to get a majority vote in each House.
Mr. BURNS. On this score. I would ask Professor Schlesinger a ques-

tion about the Kennedy administration. I have the impression that
one reason President Kennedy did not have morp success with Con-
gress was the feeling on the part of Senators and Representatives that
he had essentially run his own political enterprise, that even though
he said some nice thinffs about congressional candidates on the rostrum
and gave them recognition, that their perception of him—perhaps
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somewhat unfairly—was that he was an independent candidate, that
he was not closely related to them, that he had his own constituency,
that he had his own standing in the media, that he had his own kind
of separate, autonomous political role.
I have often contrasted this with President Truman. There again,

the differences between the Congress and the President were quite
acute.
I have the impression that Congress, whatever their differences with

President Truman, had a feeling that this was a man who was part of
them and not simply because he had been in in the Senate, for
of course President Kennedy had been in the Senate, too. But my ques-
tion is to what degree would you say that President Kennedy did
suffer, to some, if indeed I am correct about that perception, and
whether or not this kind of problem would not be exacerbated by
special Presidential elections without congressional and senatorial
participation?
Mr. SCHLESINGER. I think our chairman could answer that question

more authoritatively than I. I am rather surprised by the premise of
the question, because I did not have the impression that the Kennedy
campaign of 1960 was regarded as a lone enterprise. President
Kennedy spoke very often for Senators and candidates in 1960, and
particularly 2 years later. In 1962, he went into the campaign much
more extensively than I recommended to him at the time on the basis
of the past experience of Presidents speaking in midterm campaigns.
I would be interested in our chairman's reaction to Jim Burns'

thoughts.
Senator BAYH. I suppose I was too detached trying to figure out

how to pass the bar examination to make a reasonable assessment of
what happened.
Mr. SCHLESINGER. Didn't Kennedy go into Indiana?
Senator BAYH. In 1962 I was the beneficiary of one very important

appearance of President Kennedy in a State which had not treated
him kindly 2 years earlier.
In examining my own thought processes, I was very appreciative

of this. Of course, I really don't know why he did this. I would
imagine that the fact that he was conversant with my views as con-
trasted to my opponent's probably had something to do with him
coming in. My views were much closer to his, and my opponent's were
almost totally opposed to his.
I am sure it could have had nothing to do with his judgment that

the Indiana political climate had changed much during the 2 years
in which he had been rather seriously abused at the ballot box. It was
the assessment of myself and others that he could be helpful, and he
accepted that. A new face in the Senate would be helpful to his
program.
I was not privy to any of his decisionmaking process. I am glad

that there were others whose judgment was used instead of my dis-
tinguished colleague. I think the wisdom of the moment would have
been to accept the Schlesinger interpretation of whether he should
go into Indiana or not.
Mr. SCHLESINGER. He was right, and it was his own judgment. He

knew more about politics than I did.
Senator BAYH. We are all wrong if we think we are going to have

a perfect piece of legislation. A constitutional amendment that can
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meet all of the contingencies that we can't foresee is very difficult.

I certainly would fault the Times' assessment of the role Congress

should play; that is not what we intended. I would tend to come down

on the side of making my own interpretation—you are right that

Congress did not play the kind of independent judgment role that they

should have.
We had not a purely surrogate electoral, but we had to balance that

off against one other provision in the 25th amendment, namely, try-

ing to get someone who could work with the President. It was an ir-

reconcilable difference between the person that Birch Bayh would vote

for to be President and someone who could work with Gerald Ford or

Richard Nixon. This is a situation where you had not as pure repre-

sentation as the constituent voting individually as would otherwise be

the case now.
Mr. BURNS. Could I add a word on that?
Senator BAYH. Yes.
Mr. BURNS. I think Professor Schlesinger was a little cavalier in

his treatment of the congressional process. Granted, the typical Con-

gress will accept the Presidential nomination for the reasons you have

suggested, but I think what should be kept in mind is that given again

the enormous attention that is devoted to this question, a President

today cannot get away with the kinds of Vice Presidential choices

that many Presidents made for their running mates, back in the 19th

century.
In short, a President makes that nomination knowing that Con-

gress still has that power, and it is that anticipatory aspect of the

nomination that I think is important to remember.
It is largely a Presidential, but, also to a significant degree, a

congressional decision for that reason.
Senator BAYH. If I might take just a brief leave here. I think prob-

ably Professor Schlesinger agrees. It is my judgment that, for a num-

ber of circumstances, Presidential nominees are making a higher level

decision, or trying to, as far as basic philosophical differences are con-

verned. You didn't find Nixon making a choice of someone totally

different from him as a Vice Presidential nomination. You didn't find

McGovern doing it.
I think the public demands that the Presidential nominee think in

terms of who would make a good President. At least that has to be

considered. It ought to be good politics.
Second, I can't help but think that a more studied determination

is being made by a President, knowing that that nominee must face
a test given by Congress, than he makes midnight on the convention.
Senator BAYH. At the risk of missing a vote I am going to have to

go. I will come back if there are two bodies or one or none, and I will
call. If you feel you must go, maybe I can send some written inter-
rogatories on this.
I want to thank you very much.
[Whereupon, at 1:24 p.m., the hearing in the above-entitled mat-

ter was concluded.]
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U.S. SENATE,
SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS,

COMMITTEE ON THE JUDICIARY,
Washington, D.0 .

The subcommittee met, pursuant to notice at 10:15 a.m., in room
2228, Dirksen Senate Office Building, Senator Birch Bayh (chairman
of the subcommittee) presiding.
Present: Senators Bayh, Fong, and Thurmond.
Also present: J. William Heckman, Jr., chief counsel and Marilyn

Berning, assistant clerk.
Senator BAYH. We will reconvene our hearings on the oversight of

the 25th amendment.
Our first witness this morning is our distinguished colleague from

Michigan, Senator Robert Griffin.
Senator Griffin, we appreciate your joining us this morning and the

thoughts that you can put into this important matter.

STATEMENT OF HON. ROBERT P. GRIFFIN, A U.S. SENATOR FROM
THE STATE OF MICHIGAN

Senator GRIFFIN. Thank you, Mr. Chairman.
I would begin by commending you for having these oversight

hearings and taking the time to focus on the operation of the 25th
amendment which was proposed and adopted nearly a decade ago.
It gives me a chance, as one Senator who has been rather close to the

confirmation proceedings of two Vice Presidential nominees, serving
on the Rules Committee as I do, to give you my observations and
evaluation. Generally speaking, I would say that the amendment has
worked exceedingly well. I think that it has worked even better than
perhaps the architect himself may have expected.
These hearings give me a chance not only to say that, but to focus

attention again on a proposal which in effect is an expansion of the
25th amendment, although I conceive of it as being another constitu-
tional amendment. I refer to S.H. Res. 166, which I introduced on
October 23, 1973. I introduced that proposal about 2 weeks after Vice
President Agnew resigned his office under unprecedented circum-
stances. It will be recalled that, a little over a year earlier, the Vice
Presidential nominee selected by the Democratic Party at its national
convention had resigned just as the 1972 campaign was getting
underway.
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As everyone knows, of course, the circumstances which led to the two
resignations were entirely different. However, the two cases,have un-
derscored the urgent need for some reform of the traditional method
of selecting the Vice President of the United States.
An essay that appeared in the August 7, 1972, edition of Time maga-

zine included this paragraph:
It is all done in a 3 a.m. atmosphere by men in shirtsleeves, drinking room-

service coffee—elated, frantic politicians running on sleeplessness, juggling lists,
putting out phonecalls, arguing in the bathrooms, trying to make their reluctant
minds work wisely as they consider an after-thought: the party's nominee for
Vice President of the United States. It is the worst kind of deadline politics. For
a year or two, or even more, the vast American political machine has been
rumbling and ramshackling along, sifting Presidential possibilities. Now a run-
ning mate must be chosen, checked out, signed on, and presented to the conven-
tion with a triumphant but seldom very credible flourish. "Tom who?" "Spiro
who?"—all in a matter of hours. It is a procedure that invites error. Thus, most
vice presidential candidates are too hastily chosen by only one man and his
advisors without any real democratic process or sufficient investigation.

That is the end of the excerpt from the "Time" essay. But how ac-
curately it describes the process that takes place at the convention of
both of the major political parties, at least as I have observed it in
my political experience! Surely the American people deserve, and
ought to demand, a better method than that for selecting a person
who stands only a heartbeat away from the Presidency.
In the resolution that I have offered to amend the Constitution.

The effect of it would be that nominees for Vice President would not
be selected at the party conventions. After a Presidential election, but
prior to his inauguration, the President-Elect would name his choice
for Vice President, in much the same way as the President nominates
a Vice President under the 25th amendment. In a situation where that
office for one reason or another becomes vacant. Under the proposal,
the nomination would then be subject to confirmation by both Houses
of the new Congress which convenes in January following the election.
In other words, my proposal would make certain that each future

Vice President, not just those who fill a vacancy, would be carefully
selected with Congress as well as the President playing a significant
role in the selection process, and following a procedure similar to
the one already available for filling a vacancy under the 25th
amendment.
Mr. Chairman, it is my strong view that almost any of a number

of available alternatives would serve the national interest better than
the traditional method which is now used to select the Vice President.
But, after careful consideration, I conclude that I favor the approach
set forth in this resolution for a number of reasons.

Instead of nominating a Vice President because his selection at the
convention would balance the political ticket or payoff a political debt,
this proposal would emphasize and focus upon the national need to
select an outstanding Vice President who would be highly qualified to
step into the shoes ol the President of the United States, if necessary.
In contrast to the harried, haphazard way that the Vice President

is now selected as an afterthought at political conventions, this pro-
posal would allow the President-Elect, as well as Congress ample time
for a sober reflection, through investigation and deliberate considera-
tion in choosing the Vice President.
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Speaking through their elected representatives in the Congress, the
people would have a stronger, more effective voice in the selection of
a Vice President. As a practical matter, the people have little or no
voice in this selection process as it now operates.
Mr. Chairman, when I first introduced this resolution, I noted that

the media reports, such as there were, generally led off by suggesting
that said Senator Griffin proposal would take away from the people the
right to elect a Vice President.
I want to suggest that, as I think most people experienced with the

political process would recognize, that unfortunately the people have
little or nothing to do now with the selection of the Vice President;
and it would be my contention that, under the 25th amendment,
through their elected representatives in both houses of Congress,
the people have more of a voice than they do in the normal election
process. I say that because the typical nomination process involves the
President-Elect, as has already been indicated, meeting with his
advisers in the early morning hours to designate a Vice Presidential
nominee. There has been no series of primary elections for the Vice
President as there has been for the President. The people have had
nothing to do, really, with the nomination process.
Even the delegates at the party's convention realistically have little

or nothing to do with the nomination of the Vice President. Then as it
works in the normal situation, he is approved by acclamation without
any real opportunity for examination of his qualifications. He is then
put on the ballot, and he is not voted upon separately by the voters. If
there were a separate election—I do not recommend it, of course—then
the people would be voting for or against the Vice President. The way
it is now, I wonder who can really say that people are voting for or
against the Vice President. He is extra baggage who just rides along
with the Presidential nominees.
I could conceive of a situation where the choice of a Vice Presidential

candidate might be so bad that people would actually vote against the
Presidential nominee because of his running mate. But I think it is
unrealistic to say that they really vote for or against the Vice Presi-
dent. They are almost always in a practical sense, voting for or against
the Presidential nominee.

Senator FONG. In that regard, I want to say in the 1960 convention,
after Vice President Nixon was nominated, the Republican Party
called a group of people together. I was one of them; 16 of us sat in a
room in Chicago, and each one was asked as to the qualifications, and
who would he recommend for Vice President. Finally it came down
to two people, Henry Cabot Lodge and Truston Morton. Somehow the
opinion Cabot Lodge would be the one, and Cabot Lodge was named
by the then-nominee Nixon to be his Vice President.
Then in the convention in Florida, again, after President Nixon

was nominated for the Presidency, he called a group again together,
and I was one of them again. We were asked as to who we wanted
to be Vice President, who we thought would be a good Vice Presiden-
tial candidate. Many, many were named. Very few people brought up
the name of Spiro Agnew; but the President kept on asking of us
what we thought of him. Nobody knew that Spiro Agnew was in the
running. Afterwards the nominee said that he wanted Spiro Agnew
and Spiro Agnew was nominated.
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Then, after Spiro Agnew was nominated, the President asked us

to go to a party. Then he told us why he wanted Spiro Agnew; because
Spiro Agnew was then a Governor, and as a Governor he knew

State affairs. He wanted a man who was experienced in State affairs.
So, I agree with you that actually people do not have much say in

nominating their Vice President.
Senator GRIFFIN. Of course, no one can say for sure. I think that

it is reasonable to suggest that if a period of time had elapsed, and
if there had been a confirmation process in those situations as there is
under the 25th amendment when a vacancy exists, this country might
have been spared the unfortunate experience of having a Vice Presi-
dent resign on account of certain activities that took place before he
was selected. In the case of the President who must survive the trials
and challenges of a series of long primary elections, and where the
press has looked into every corner of his life, there is little likelihood
of that kind of a situation developing. When we put people on the
Supreme Court, the Cabinet and in many other important Federal
posts, the confirmation process affords an opportunity to prevent that
kind of a situation. It seems that making Vice Presidents subject to the
confirmation process would be most appropriate, particularly in view
of our experience of having so many of our Vice Presidents actually
stepping into the Presidency; it seems even more in modern days than
in the past.
But, because this has happened, it focuses more attention than ever,

it seems to me, upon the need for a deliberate process for selecting the
Vice President, one that is a separate process, where he is not regarded
as just extra baggage, and where there will be the focus of attention
on the nomination that the Office really now deserves.
So, I would say that not only has the 25th amendment worked; it has

worked extremely well. It has worked so well that I strongly recom-
mend to the committee and to the Congress that we expand the concept
and use it to fill the Office of the Vice President in all situations.
I might just say that I recognize that this would be a small step, or

a bow perhaps, to the parliamentary system, although a very small one,
because the Congress in the selection of Vice President in other situa-
tions would be playing a very, very significant role. I think that is al-
together appropriate. The Vice President's only constitutional duty is
to preside over the Senate. Just as this procedure works under the 25th
amendment for better relations between the Executive and the Con-
gress, I think that it would also serve that purpose in other situations.
I think that this is perhaps a bit outside of what the chairman had
in mind when he scheduled the oversight hearings on the 25th amend-
ment itself. It is perhaps taking a little liberty to focus attention on a
separate amendment, one that could be, I suppose, offered as an amend-
ment to the 25th amendment, but one which I think, would make more
sense if it were considered separately.
I thank the chairman for allowing me to make this brief presenta-

tion. If there are any questions, of course, I would be glad to try to
answer them.
Senator BAYH. We owe you gratitude for taking time out of your

schedule to come here and talk to us. It is not out of the purview at all.
We have been concerned over the last 10 years or more of providing
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continuity in the executive branch, putting credibility into the execu-
tive branch. If we cannot recognize the shortcomings of the present
system for choosing Vice-Presidential nominees, we err.
The question is what to do about it. I want to study your suggestion

very carefully. I am sure the other members of the committee would
want to as well. I would hope we can move together on it because of
your position on the Rules Committee and having seen this delicate
operation of choosing someone who is one heartbeat away from the
Presidency.
Let me ask you a couple other questions. I think you are in a unique

position because of the two hearings to share your views on. First of
all, one proposal that has been made is to abolish the Vice Presidency
and to set up sort of a caretaker government while a nationwide elec-
tion is held. You have been in the governmental process a good num-
ber of years, both in the House and in the Senate. You have served
in a leadership role in the Senate. You have also participated in two
sets of hearings relative to the implementation of the 25th amend-
ment, choosing a successor Vice President. Could you give us your
judgment please, Senator Griffin, as to the value or lack thereof of a
sitting Vice President?

Senator GRIFFIN. I think it would be a step backward to in effect
repeal that part of the 25th amendment which provides a procedure
for filling a vacancy. We experienced that kind of a situation over a,
number of years when there was no procedure, and we had the uncer-
tainty when there was the problem of the tension that is created when
the Speaker of the House is of a different political party, and that is
sort of the situation, and I think that there is very little in this world
that is perfect.
I think the 25th amendment is a vast improvement over the situa-

tion that we had or we would have if we went the route that some of
the so-called reformers are now advocating. I think that it would be
unfortunate—would have been unfortunate for the country and for
the world if there had been only a caretaker government following the
assassination, for example, of President Kennedy, and the country
had to then turn to the kind of turmoil and divisiveness that an elec-
tion is bound to include.
I think that it was a heathly stabilizing situation that there was a,

Vice President, the people recognized as being qualified because Lyn-
don Johnson, of course, had come out of the Senate and was well-
known, and the fact that he could step into office was a good thing, not
only for our country, but for the world.
I think that is true also following the resignation of President

Nixon. I am sure that the 25th amendment and the fact that the Con-
gress had to confirm the nomination must have had an important part
in the selection of Gerald Ford as the Vice President, and how for-
tunate we were in the country, it seems to me, that a man of his stature
and recognized ability coming out of the Congress was ready to step in.
I do not think that it would be progress to go backward and set up

an election procedure. I think what we have frankly under the 25th
amendment is much better.
Senator BAYH. May I ask you to give the benefit of your thinking

on another matter that you have had insight into, in the days of the
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hearings through the deliberation process, the first Vice-President-
designate Ford and then Vice-President-designate Rockefeller. I think
you yourself feel that the timing of it should have been different.

First of all, the 25th amendment did anticipate the contingency of a
Congress controlled by one party and the Presidency by another. I
think that it is fair to say that none of us had dreamt of the circum-
stances which led to the dual resignation. Perhaps we should have had
a better crystal ball. We could at least look back historically and see
the possibility and division and political power in the executive and
the legislative. Some of us argued against it when in this instance it is
the accepted one in the disability matter where you are talking about
a live President and not to protect ourselves and feeling that some-
body had to be President, whereas if you are having a vice-Presidential
vacancy filled, at least during that period of time somebody is
President.
We felt the urgency of the time element was not so great. We were

concerned about the normal kind of foot dragging. I recall one of the
top officials of my party suggested early on that, well, let us not rush.
Speaker Albert is a Democrat. Let us not rush on out here and put a
Republican in. I think it is to Speaker Albert's credit that in 24 hours
he put a stop to that kind of business, and we did proceed, I thought.
on a rather high level.
Now, there were criticisms directed at the time of the Rockefeller

nomination. Could you give us your assessment of whether you felt
the Ford nomination was handled expeditiously and whether it would
have been assisted by a time limit of shorter duration than that was
taken? And then give us your same appraisal of the Rockefeller nomi-
nation, if you will, please.
Senator GRIFFIN. Well, I suppose I could answer by saying that I

thought that the Congress took a longer period of time with the
Rockefeller nomination than probably would have been justified under
normal circumstances, but let me hastily add, Mr. Chairman, that the
25th amendment could survive, and it has survived in these most un-
usual and unique circumstances of having successive nominations of
Vice President and having both the President and Vice President come
out of this process. It is my humble judgment that it could almost sur-
vive anything, and not only do you have this succession of nomina-
tions and confirmations, but as you have pointed out, you have the
situation of divided government, the President of one party, the Con-
gress of the other.
I think that we can only go up from here frankly. While I would

lean in the direction of supporting some kind of a reasonable limit,
probably I would support it, but I am not all that exercised about it,
to tell you the truth. I do think we have to keep in mind in regard—oh,
there was another factor which I think needs to be mentioned. The
Rockefeller nomination came at a most inappropriate—not inappro-
priate, but unfortunate time, because it was mixed in with the elections
of that particular year, and that is a fact of life. It was on the eve of
a national election, and I do not really think that we can expect the
Congress, being a political institution that it is, is not going to be
affected by tnat.
When the election was over, the Congress got down to work, and it

was not too long until the nomination was confirmed. I think the
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pressure of public opinion, I think the attitude of the press in a situ-
ation like this, is the kind of a force that will generally take care of
the situation, so it is not going to be the end of the world, as far as
I am concerned, one way or the other, whether we actually have some
sort of formal time limitations.

Senator BAYH. I am glad to have your appraisal. I remember Sen-
ator Ervin, as only Senator Ervin could, looking into the galleries
and saying, God deliver us from even putting a time limit on the
search for truth. The others more pragmatic saw that the publicity
then would bring a reluctant Congress to fire, but if we assume as
you apparently do that the process of the Ford nomination was
expeditious 

Senator GRIFFIN. I think it was reasonably expeditious, yes.
Senator BAYH. There were so many circumstances involved. There

were many financial business interests involved in the Rockefeller
nomination. I suppose it should take a bit more time. I am glad to
have your thoughts; and you have been very thoughtful.
Just one quick question: Do you think joint hearings between the

House and the Senate committees would expedite this?
Senator GRIFFIN. Probably, it certainly would expedite it. There

could be situations where separate hearings might serve a useful pur-
pose. I do not think that they necessarily did with respect to either
the Ford or the Rockefeller nominations.
In both of those situations I think it would have helped to expedite

the action of the Congress without any loss or disadvantage in the
process.
Senator BAYH. Thank you, Senator.
Senator Fong?
Senator FONG. One question, Senator Griffin. Supposing that dur-

ing the time that the Rules Committee was debating the question as
to whether the Vice President nominee was a (rood man to succeed
into the Vice Presidency, the President somehow had died or the
Presidency was vacant. Would you say that the nomination that had
been made would be dissolved and would be of no effect?
You see, President Ford went to the Orient. There was great doubt

as to whether he should go or not. Many people said he should not
go until his Vice Presidency was settled, and he did go, and if any-
thing had happened to him there in the Orient, what would have
happened to the nomination of Rockefeller?
Senator GRIFFIN. I have to confess, Senator Fong, that I have not

reflected on that question or done any research. I do not really know
how to respond. I suppose it would be analogous to the appointments
of other officials perhaps. Suppose the President had appointed a
Chief Justice, and he had not been confirmed, and the President died.
There must be an answer to that, but I do not know what it is. I
imagine that the argument would be available that even though the
situation obviously since the nomination would not have been con-
firmed at that point, the Congress would be in a very crucial situa-
tion there, because they can decide whether to make that man the
President if that nomination is still alive.
Senator FONG. If the Congress went ahead and said, we consider

this nomination still alive, and then confirmed the gentleman, Mr.
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Rockefeller, say, then would there not be a constitutional question
as to whether the Congress did the right thing or not ?
Senator GRIFFIN. I suspect that there would be.
Senator FONG. In a case like that, I would think that the nomina-

tion would have to be moot, that it would be dissolved. The principal
is not there.
Senator GRIFFIN. I would like to be enough of a scholar to give

you a worthwhile answer to that, but I must confess that I would
like to do more research on that kind of a question before I would
want to answer.
Senator FONG, Suppose he stepped forward and said I am the

President now.
Senator GRIFFIN. Certainly there would be an attempt to have a

lawsuit in the Supreme Court on that kind of question if it developed.
Senator FONG. Thank you.
Senator BAYH. Thank you, sir.
We have three very distinguished witnesses here this morning.

Our three distinguished witnesses are certainly not strangers to this
committee: George Reed, dean of the journalism department, Mar-
quette University, a man who has shared his thoughts with this com-
mittee previously, as well as shared his significant talents with the
Government of the country; Prof. Paul Freund of Harvard, one of
the early day consultants and contributors to the 25th amendment, as
well as other matters that have been studied by this committee; Mr.
John Feerick, American Bar Association, a distinguished member
of the Bar of New York, who also is involved with the letrislative
draftsmanship offered at an early stage, who has consulted with this
committee on a number of constitutional questions.
So, gentlemen, I appreciate this, as you are—that you would take

time from your schedules to help lend your expertise in our over-
sight of the 25th.
Mr. Reedy, we have you listed first. Will you not first give us your

thoughts, and then I will ask Professor Freund and Mr. Feerick if
they would, and then we can kick it around a bit.
[The prepared statement of George E. Reedy follows:]

MEMORANDUM
MARCH 11, 1975.

Re Twenty-fifth amendment.
To: Senate Judiciary Subcommittee on Constitutional Amendments.
From: George E. Reedy, Dean, College of Journalism, Marquette University,

Milwaukee, Wis.
1. The problem in assessing the impact of any Constitutional amendment is to

determine reasonable standards by which judgments can be made. In the case
of the 25th amendment, there is a temptation to confuse the standards by insert-
ing a political judgment on. President Ford. In preparing for this session, I found
that those who are opposed to him have a tendency to conclude that the amend-
ment has worked very badly and should be changed. Those who support him
have a tendency to conclude that the amendment has worked very well and
should remain intact. My own judgment is that both attitudes are irrelevant
and that considerations of how well or how badly the President has performed
should be excluded from such deliberations. There is no machinery which can
produce a perfect President or a universally acceptable President. The best we
can do is to establish machinery which will preserve our democratic institutions.

2. Upon that basis, I would like to suggest the following criteria for your
deliberations:
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(a) Did the amendment permit a swift and orderly transition during a gov-
ernmental crisis?
(b) Did the American people respond to the new President as a legitimate

holder of executive authority?
(c) Did the operation of the amendment disturb or threaten in any manner the

return to the electoral process of selecting a President and a Vice President in
1976?
(d) Did the operation of the amendment disrupt the normal governmental

processes beyond the degree of disruption that inevitably accompanies any
transition?

3. The answer to the first question is that the amendment obviously permitted
a swift and orderly transition. It provided a stand-in for the Presidency who had
been scrutinized by the Congress specifically for his qualifications to play that
role. He was a man who had been nominated to that position by the last Presi-
dent to be elected, thus giving a degree of continuity to the public expression in
the election. He was a man who had been confirmed in that position by Congress—
thus giving the highest degree of public assent to his accession possible without a
general election. It seems obvious to me that these factors make the methods of
the 25th Amendment far superior to earlier concepts in which the incapacity of
both a President and the Vice President would require that the office be filled by
men who had not been designated in advance as a stand-in but who had entered
government in some other role.

4. The answer to the second question is that the American people obviously
responded to Mr. Ford as a legitimate President. The operations of the machinery
of the 25th Amendment had prepared them in advance for the possibility that he
might take over the position. When he did so, there was not the slightest sign
of disaffection. When he made what many Americans regarded as mistakes, there
was no demand that he be thrown out on the basis that he did not really belong
in the White House anyway. It would require an extraordinary stretch of the
imagination to detect any significant feeling of illegitimacy even though he is
generally considered to be a caretaker and even though there is substantial oppo-
sition to his policies.

5. The answer to the third question is also obvious. The return to the normal
electoral process in 1976 is not jeopardized in any manner. Both political parties
are preparing for the election and candidates are plentiful. Minor party groups
are talking hopefully of a new era in which they might have a chance. The Presi-
dential hopefuls are out beating the bushes for money, convention delegates and
organizational support. There is not the slightest indication of any change in the
normal rhythm of American politics.
6. There cannot be a conclusive answer to the final question. But it would be

difficult to trace any of our present difficulties to the transition. It is possible to
speculate that we might be in better shape with a regularly elected President. It
would be pure speculation, however, with no supporting evidence and, on balance,
it is unlikely that such speculation would be valid. Another President might do a
better job but that would be due to the fact that he was following a different set
of policies and not because he had been elected. President Ford, as a caretaker,
may not be regarded with the same attitude of awe that surrounded his predeces-
sors. But that does not mean his hand has been weakened. The normal govern-
ment processes seem to be carried on with little change other than in the char-
acter of the Chief Executive.

7. When those points are considered, it does not seem to me that any serious
case can be made that there are major deficiencies in the transition sections of
the 25th Amendment and certainly it is superior to the previous arrangements.
Naturally, such a judgment would not preclude efforts to improve the machinery.
But it is difficult to devise any significant change other than providing for a gen-
eral election. This would be a serious step that would raise problems:
(a) What would be the position of the United States under a caretaker during

the period between the loss of one President and the election of a successor? Of
necessity, there would be a period of some weeks while the campaign was being

• waged and they would be weeks of uncertainty.
(b) What kind of machinery would be devised for the selection of the candi-

dates? Could the major and minor parties possibly hold nominating conventions
in what would necessarily be a brief period? Would the ballot be open to all com-
ers on a "winner take all" basis, thus allowing for the possibility of a very small
minority dictating the choice of the President? Would there be a run-off in the
event that no candidate received a majority, thus subjecting the American people
to two nationwide campaigns in between the regular elections?
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8. On balance, I do not think that there is any need to bring on such headaches
at the present time. Our experience with the 25th Amendment has not disclosed
any major weaknesses. It is unlikely that the circumstances which trigger its
machinery will recur many times in the future. If experience does disclose an im-
portant deficiency, it can be dealt with later. For the record, I have reservations
about the Presidential incapacity provisions of the Amendment but I do not pro-
pose to argue them at this hearing. It seems to me that unless someone can dem-
onstrate a powerful case to the contrary, it is the course of prudence to leave the
transition sections alone.

STATEMENT OF GEORGE E. REEDY, DEAN, COLLEGE OF

JOURNALISM, MARQUETTE UNIVERSITY

Mr. REEDY. Yes, Mr. Chairman, and I will make it brief.
I think there are one or two sections of the 25th amendment that

have worked very well. An important indication of its workability is
that I can find so little popular interest in the subject. When I was pre-
paring for this hearing, I consulted a number of my friends and people
who have studied the matter, and the general conclusion that I came to
is that the workings of the amendment are so well accepted, and the
legitimacy of the present President is so well recognized, that it does
not occur to anyone, except to people who do not like the present Presi-
dent, to challenge the workings of the amendment. Now, to me, that is a
very important point.
Whenever we are thinking in terms of government, and thinking in

terms of the Constitution, there is always the question of what is legiti-
mate, and what will the people accept? What will they regard as being
duly constituted authority? And there is no question whatsoever in my
mind that, however people may feel about the present President, they
do accept him as duly constituted authority. In fact, about the only
people that I have found who were really seeking a change in the
amendment were people who regarded themselves as political oppon-
nents of President Ford, and who seemed to me to be suffering from
some concept that a different method would have produced what they
would regard as a better President.. And usually, when people do have
attitudes on this amendment, for or against, I find that they tend to
confuse standards with their own political predilictions. In other
words, if the machinery produced a President that was not of their
particular political persuPsion. they reason that there would be some
other process that would. That I regard as a totally irrelevant
standard.
What I would like to suggest is that there are really four standards

as to whether something like this works. First, did the amendment
permit a swift and orderly transition? It certainly did. There can
be no question about that. Second, did the American people respond
to their new President as a legitimate holder of Executive authority?
I do not believe that there can be any question about that; they have
responded. There is no feeling that the country is now under an
illegitimate administration. It takes a terrible stretch of the imagi-
nation to detect any disaffection in terms of the President's legitimacy.
Third, it seems to me that the standard should be whether the op-

eration of this amendment did disturb or threaten in any way the
normal American political process. This I cannot see. The political
process seems to me to be operating as it always has. Candidates are
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declaring all over the country—sometimes I think more candidates
than people. I do not think anyone has any question whatsoever that
in 1976, we will have the normal operations of the two parties, and
we will once again produce an elected President.
Third, has the operation of the amendment disrupted the normal

governmental processes, beyond the degree of disruption that inevit-
ably accompanies any transition? There cannot be any conclusive an-
swer to that question. One may argue that a government may be bet-
ter operated under an elected President. I frankly cannot see, in
terms of the operation of the Government, that anything has gone
wrong simply because of the transition. I think it is a pretty good
principle in government that when a thing is working well—and I
believe the first two sections have worked well—that it is a point
of prudence to leave it alone. Part of the strength of our govern-
mental system is that we have become habituated to it. They are
accustomed to this amendment and accept it. And I also think, in a,
sense, is is far preferable to the older system, which after having ex-
hausted the President and Vice President, would start going to the
Speaker of the House, the President pro tern, theoretically down the
Cabinet officers in a list of seniority. This way, the President now in
office, to a certain extent, represents the continuity of the last elec-
tion, since he was nominated by the President. He can come as close
as you can without a general election to getting the approval of the
people, through the approval of the majority vote of Congress. And.
I believe, if anything, this amendment has preserved the normal po-
litical process, rather than disrupted it.
But the thing that really impels me to feel that it should not be

changed at this moment is that the only significant change that I can
see is one that would take us to some form of a general election. And
when I start contemplating the results of a midterm election, my mind
boggles. I do not know how the candidates would be selected to begin
with. Obviously, there would not be much time for the political parties
to hold nominating conventions. There would be no time for primaries.
There would be no time for campaigning. I presume that they might
provide for the selection of a candidate by the two national commit-
tees. I have a feeling that that would be very, very unsatisfactory.
I do not know how the ballot could be set up. Probably it would have
to be some kind of an open ballot, which might have 10, 15, 20 candi-
dates on it; thus raising the very real possibility of a President elected
by an extraordinarily small vote—possibly even 20, 25 percent. I sup-
pose. you could have a runoff, that would subject the people to the
possibility for two elections in the midterm, which would be a very ex-
hausting thing. And I believe that part of that concept that we could
have a general election in between the regular Presidential elections
arises out of some confusion with the British system. It is not a terribly
traumatic thing for the British to have an election at any particular
time. It is difficult, of course, and it causes problems. But their political
parties are set up for that kind of an operation. They are parties who
have a type of cohesion that our parties do not. They are really run-
ning for the Parliament, rather than for the office of prime minister.
The elections can be held in 6 weeks, and again, this is because in the
British system, it is the party rather than that candidate that is
running.
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Our system is not like that. Our system depends upon individual
candidates running. They will pick one party or the other, yes as their
vehicle, and try to work up through that party. But the American
voter, when he goes to the polls, is really not voting for the Democratic
Party or the Republican Party in a Presidential race. He is selecting
between the two men, and under that kind of a system, it is impossible
to have the sort of discipline and the sort of structure that would en-
able these quick elections called in the middle of the term.
So, overall, my feeling is that the amendment has worked extremely

well. It has produced a legitimate President. It did give us a swift
and orderly transition. The only think that I can think to do to
it that would be a significant change is one that I believe would create
a considerable amount of turmoil. Therefore, I believe it is best left
where it is. Thank you, Mr. Chairman.
Senator BAYH. Thank you, Mr. Reedy, for your thoughts. You are

one who certainly has seen the inner workings of the Presidency, and I
appreciate it very much.
Mr. REEDY. Thank you, sir.
Senator BAYH. Mr. Freund, it is good to have you back with us

again.

STATEMENT OF PAUL A. FREUND, HARVARD UNIVERSITY
LAW SCHOOL

Mr. FREUND. Thank you, Mr. Chairman.
I am a university professor at the Harvard Law School, where I

teach constitutional law. Although I was a member of the American
Bar Association Commission which supported the 25th amendment,
my mind is by no means closed on the subject of Presidential succes-
sion. My judgment, however, is that no persuasive case has been made
for repealing or altering section 2 of the amendment. In my brief
statement, I consider two possibilities; (1) whether section 2 should
be repealed, and (2) whether section 2 should be revised to provide
for a special election.

First, should it be repealed? Section 2 serves a cardinal purpose of
the amendment, namely that the Office of Vice President should not
be vacant, thereby minimizing the need to resort to a statutory line of
succession. Eighteen times in our history, there has been a vice-presi-
dential vacancy, aggregating more than 37 years. Seven of these have
been occasioned by death, nine by succession to the Presidency, and two
by resignation.
If the statutory succession fixes on the Speaker as it has since 1947,

or on the President pro tern of the Senate, as it did from 1792 to 1886,
certain serious risks are presented. There may be in fact no Speaker or
President pro tern, as was true on the deaths of both President Garfield
in 1881 and Vice President Hendricks in 1885. This situation impelled
the change in 1886 to a Cabinet line of succession. Moreover, a Speaker
or President pro tern might be of the opposite party from that of the
President, creating the contingency of a political turnover by accident
of fate. In addition, there is some question whether the Speaker and
President pro tern are officers of the United States within the meaning
of article II of the Constitution, authorizing Congress to provide for
the succession from this category in case of a double vacancy.
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Suppose, then, that the succession statute were revised to fix on
heads of departments, as was done from 1886 to 1947. To saddle the

Secretary of State with the duties of acting President would grievously

dilute both offices. The Secretary might actually be constitutionally
ineligible for the Presidency. Appointment to a Cabinet post does not

focus on Presidential qualities, but on more specialized training and
talents.
For the sake of concreteness, suppose that there had been no 25th

amendment during President Nixon's second term. If Mr. Agnew re-
signed, as he did, would the Congress have been as energetic as it was
in the investigations leading to Mr. Nixon's resignation, which would

then have left the succession to a reluctant Speaker of the House, of
the opposite party? Indeed, would the prosecution of Mr. Agnew have
eventuated as it did if there had been a prospect of a double vacancy
without the provision for a new Vice President?
To be sure, neither Mr. Ford nor Mr. Rockefeller was elected by the

people. But given the selection process governing the nomination of
a Vice President at a national convention, can it be said that the con-
sultation and public scrutiny attending the selection process under the
25th amendment were inferior to those attending the vice-presidential
selection at the convention? The 25th amendment has served us well in
its first extraordinary test.
Should section 2 be revised to provide for a special election? If the

objections to the pre-25th amendment procedures are too forbidding
for repeal, would a special election procedure be desirable? In the
event of a double vacancy under the present amendment, despite the
minimizing of that risk—if, for example, Mr. Nixon had resigned be-
fore a successor to Mr. Agnew was confirmed—Congress could now
provide for a special election, under article II of the Constitution.
Such a provision in case of a double vacancy was, in fact, included in
the law from 1792 to 1886. There is, to be sure, some question whether a
special election for President would have to be for a full 4-year term,
under article II. And the problem of an interim succession, pending
the election, would remain, in all likelihood weakening the office during
the interval.
If there were only a single vacancy, a special election would require

a constitutional amendment. If the Vice Presidency were vacant, it
seems unwise to bring into play the ponderous mechanism of the
nominating and election process, with the risk in the end that a Vice
President of the opposite party might be elected. The nominating
process, particularly, would be inadequate and might well gravitate
to the hands of the national committee of each party, hardly a more
democratic method than the process established under the 25th amend-
ment. If the single vacancy is in the Office of President, why not allow
the succession of the Vice President to operate as is implicit in the
latter office?
A few words may be added on the historical side. It has been argued

that the 25th amendment violates the spirit of the Founders, since the
Presidential electors were expressly forbidden to be Members of Con-
gress. But this argument overlooks the historical fact that there was
every expectation that after George Washington, the election would.
frequently be thrown into the House and Senate, for want of a ma-
jority among the electors. There were no parties at the time, and the
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electors were to meet in their respective States without 
opportunity

for consultation or coalitions. The argument from history 
is at best

an ambiguous appeal to an antique system.
I may add just a few words about the proposal this morning, 

made

very interestingly by Senator Griffin • namely, that the pro
visions for

nomination and confirmation of the Vice President be made the 
gen-

eral rule, dispensing with the election of the Vice President. 
It seems

to me that there are two major objections to this proposal. I may
 say,

incidentally, it is in a sense flattering to the authors of the 25th amend-

ment that the amendment ought to be extended. But the fact 
that I

like string beans does not make it follow necessarily that I shou
ld be

a vegetarian.
The first major objection is that there would be some risk of a gap

in the P2esidential Office itself, pending the selection of the Vic
e

President. Suppose, for example, the President were disabled, either

temporarily or permanently, early in his term, before a Vice Presi-

dent was selected. The office would be weakened. There would be all of

the turmoil, discontinuity, and uncertainty that the 25th amendment

has tried to avoid.
Second, it seems to me that without a vice presidential candidate in

the election of the President, the election itself would be adversely

affected. My judgment is that the presence of a Vice Presidential can-

didate on the ticket helps to show the capaciousness of a political

party. It helps to avoid the splintering of the major political parties.

It helps to moderate ideological cleavages. My guess is, if a President

ran alone without a Vice President on the ticket, we would have

more Presidential candidates, we would have more sharply ideological

cleavages and splinter parties, and at any rate, the effect of the ab-
sence of a vice presidential candidate ought to be carefully explored
in its political ramifications before we turn seriously to the change
proposed by Senator Griffin.
In the end, in dealing with so fundamental a structure as succession

to the Presidency, the best guide is the maxim; if there is no need to
change, there is need not to change.

Senator BAYH. Thank you, Mr. Freund.
Mr. Feerick?
[The prepared statement of John D. Feerick follows:]

STATEMENT OF JOHN D. FEERICK ON BEHALF OF THE AMERICAN BAR ASSOCIATION
CONCERNING THE 25TH AMENDMENT TO THE CONSTITUTION

My name is John D. Feerick, and I am a practicing attorney in New York.
I am privileged to appear before this Subcommittee today on behalf of the
American Bar Association.
As this Subcommittee knows, the American Bar Association long has had a

deep commitment to the Twenty-Fifth Amendment.
In January, 1964, the Association convened a special conference of twelve

lawyers to examine the problems of presidential inability and vice-presidential
vacancy—problems that had defied solution since the beginning of our Republic
despite efforts by many Congresses. Including among those lawyers were former
Attorney General of the United States Herbert Brownell, Federal Judge Walter
Craig, then President of the American Bar Association, Professor Paul A. Freund
of the Harvard Law School, James C. Kirby, Jr., a former chief counsel to this
Subcommittee, former Deputy Attorney General Ross L. Malone, and Justice
Lewis F. Powell, Jr., then President-elect nominee of the American Bar Associa-
tion. That group, of which I had the honor of being a member, made a series of
recommendations that paralleled those of the Chairman and ultimately were re-
flected in the Twenty-Ffth Amendment to the Constitution.
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Between the date of that conference and February, 1967, the American Bar
Association worked closely with this Subcommittee and the House Judiciary
Committee in securing the passage of the Amendment by overwhelming votes in
both Houses of Congress and its ratification by forty-seven state legislatures.
In 1973, the American Bar Association established a Special Committee on

Election Reform to study a number of matters, including campaign financing,
electoral college reform, and the Twenty-Fifth Amendment process which re-
cently had been implemented in connection with President Ford's selection as
Vice President. The Chairman of our Committee is Talbot D'Alemberte, a Florida
lawyer, and the other lawyer-members are, in addition to myself, Daniel L.
Golden of New Jersey, William D. Ruckelshaus and Stephen I. Schlossberg of
the District of Columbia, Earl Sneed of Oklahoma and William P. Trenkle, Jr.,
of Kansas.
In the early part of 1974, our Committee made an extensive review of the

proposals for changing the Twenty-Fifth Amendment. We also studied the
Amendment's implementation in 1973. In June, 1974, we rendered a report which
concluded, and I quote, "that the procedures of the Twenty-Fifth Amendment
worked quite well under the extraordinary circumstances surrounding their first
implementation after the resignation of Spiro Agnew. The prompt nomination
of Gerald Ford by the President and the comprehensive and thorough inquiries
made by Congress into his fitness to occupy the Vice Presidency demonstrated
the capacity of our system to deal in an orderly manner with a situation of poten-
tially great crisis. We believe that both the Executive and Legislative Branches
properly discharged their constitutional responsibilities under the Twenty-Fifth
Amendment."
The only recommendation which our Committee made with respect to the

Amendment was that Congress should use a single, joint hearing in filling a vice-
presidential vacancy instead of separate hearings by each House. In reaching
this conclusion, the Committee stated its view that the use of a joint hearing
could expedite the process while at the same time assuring a thorough inquiry.
The Commitee further stated: "While each House ultimately would debate and
decide separately, we find no compelling reason for the continuation of the
precedent of separate investigations and hearings but, rather, are persuaded
by the advantages of a single, joint hearing. It should not be necessary to subject
a nominee for the Vice Presidency to dual hearings any more than are nominees
for the United States Supreme Court, the Cabinet, and other positions." Attached
to my statement as Appendix B is a copy of that report.
The Committee's report and recommendation were approved by the American

Bar Association at its Annual Meeting in August, 1974. The Association's action,
Mr. Chairman, makes clear its continuing commitment to the Twenty-fifth
Amendment and the procedures it prescribes for handling cases of presidential
inability and vice-presidential vacancies.

APPENDIX A

(Prior to the National Forum sponsored by the American Bar Association
a Conference was held on Presidential Inability and Succession in Washington,
D.C. The following consensus and analysis resulted from that meeting.)

CONSENSUS

The Conference on Presidential Inability and Succession was convened by the
American Bar Association at the Mayflower Hotel, Washington, D.C., on Jan-
uary 20 and 21, 1964. The Conferees were Walter E. Craig, President, American
Bar Association; Hebert Brownell, President, Association of the Bar of the
City of New York, and a former Attorney General of the United States; John
D. Feerick, Attorney, New York; Paul A. Freund, Professor of Law, Harvard
University; Jonathan C. Gibson, Chairman, Standing Committee on Jurispru-
prudence and Law Reform, American Bar Association; Richard H. Hansen, At-
torney, Lincoln, Nebraska; James C. Kirby, Jr., Associate Professor of Law,
Vanderbilt University, and a former Chief Counsel to the Subcommittee on
Constitutional Amendments, Senate Judiciary Committee; Ross L. Malone, Past
President of the American Bar Association, and a former Deputy Attorney
General of the United States; Charles B. Nutting, Dean of the National Law
Center; Lewis F. Powell, Jr., President-Elect, American Bar Association;

1 The Consensus of the Conference is Attached as Appendix A.
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Sylvester C. Smith, Jr., Past President, American Bar Association; Martin
Taylor, Chairman, Committee on Federal Constitution, New York State Bar
Association and Edward L. Wright, Chairman, House of Delegates, American
Bar Association.
The members of the Conference reviewed as a group the following statement

at the close of their discussions. Although there was general agreement on the
statement, the members of the Conference were not asked to affix their signa-
tures; and it should not be assumed that every member necessarily subscribes
to every recommendation included in the statement.
The Conference considered the question of action to be taken in the event of

inability of the President to perform the duties of his office. It was the consensus
of the Conference that:
Agreements between the President and Vice President or person next in line

of succession provide a partial solution, but not an acceptable permanent solution
of the problem.
Amendment to the Constitution of the United States should be adopted to

resolve the problems which would arise in the event of the inability of the Presi-
dent to discharge the powers and duties of his office.
The amendment should provide that in event of the inability of the President

the powers and duties, but not the office, shall provide upon the Vice President
or person next in line of succession for the duration of the inability of the Presi-
dent or until expiration of his term of office.
The amendment should provide that the inability of the President may be

established by declaration in writing of the President. In the event that the
President does not make known his inability, it may be established by action of
the Vice President or person next in line of succession with the concurrence of
a majority of the Cabinet or by action of such other body as the Congress may
by law provide.
The amendment should provide that the ability of the President to resume the

powers and duties of his office shall be established by his declaration in writing.
In the event that the Vice President and a majority of the Cabinet or such other
body as Congress may by law provide shall not concur in the declaration of the
President, the continuing inability of the President may then be determined by
the vote of two-thirds of the elected members of each House of the Congress.
The Conference also considered the related question of Presidential succession.

It was the consensus that:
The Constitution should be amended to provide that in the event of the death,

resignation or removal of the President, the Vice President or the person next
in line of succession shall succeed to the office for the unexpired term.

It is highly desirable that the office of Vice President be filled at all times. An
amendment to the Constitution should be adopted providing that when a vacancy
occurs in the office of Vice President, the President shall nominate a person who.
upon approval by a majority of the elected members of Congress meeting in joint
session, shall then become Vice President for the unexpired term.

ANALYSIS

Agreements between the President and Vice President or person next in line
of succession provide a partial solution, but not an acceptable permanent solution
of the problem.
These agreements, while desirable under the circumstances, do not have the

force of law. They are subject to the whims and personal reactions of whoever
may be Vice President or President. They can be disregarded at any time by
either parties.
An amendment to the Constitution of the United States should be adopted to

resolve the problems which would arise in the event of the inability of the Presi-
dent to discharge the powers and duties of his office. The amendment should
provide that in the event of the inability of the President the powers and duties,
but not the office, shall devolve unon the Vice President or person next in line
of succession for the duration of the inability of the President or until expiration
of his term of office.

Scholars differ as to whether a Constitutional amendment is necessary. Some
believe that Congress now has the authority to act. Others believe that Congress
has no power whatsoever to legislate on the subject of inability and emphasize
that what actually must be resolved is the Constitutional question. It must be
clarified that in the case of the President's inability, only the powers and duties
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of the office devolve on the Vice President or person next in line of succession.An examination of the Sixth Clause of Section I of Article II of the Constitu-tion (see inside front cover) will indicate why a Constitutional amendment isnecessary. This provision of the Constitution applies to succession in cases ofboth death and inability. John Tyler was the first Vice President to succeed tothe Presidency upon the death of the President. His succession established theprecedent that upon the death of the President, the successor becomes Presidentrather than "Acting" President.
Since the same Constitutional language applies in the case of the President'sinability to act, does the successor actually become President for the remainderof the term, or do merely the powers and duties devolve upon him until thePresident's incapacitation has terminated?
A question of this magnitude should not be resolved on a balancing of opinions.Concerned here are the very fundamentals of our government, the office ofPresident and the exercise and continuity of Executive power. These should bedealt with by a clearly stated amendment to the Constitution, and not merelyby a legislative act which would be subject to Constitutional challenge at thevery time we could least afford it.
The amendment should provide that the inability of the President may beestablished by declaration in writing of the President. In the event that thePresident does not make known his inability, it may be established by action ofthe Vice President or person next in line of succession with the concurrence of amajority of the Cabinet or by action of such other body as the Congress may bylaw provide. The amendment should provide that the ability of the President toresume the powers and duties of his office shall be established by his declarationin writing. In the event that the Vice President and a majority of the Cabinetor such other body as Congress may by law provide shall not concur in thedeclaration of the President, the continuing inability of the President may thenbe determined by the vote of two-thirds of the elected members of each Houseof the Congress.
Should the procedures for determining the President's inability and termina-tion of that inability be written into the Constitution? The Constitutional amend-ment should provide for an immediate self-implementing procedure which doesnot depend upon further Congressional or Presidential action. However, a singlemethod should not be frozen into the Constitution and the amendment shouldbe flexible, giving Congress the legislative power to provide an appropriatebody for inability determinations if the need arises. The procedure for deter-mining inability leaves the responsibility, in the absence of further action byCongress, in the Executive Branch of the government. This is compatible withthe separation of powers doctrine of the Constitution. It would enable promptaction by the persons closest to the President, and presumably most familiar withhis condition.
It would also tend to assure continuity and the least disruption of the func-tioning of the Executive Branch. When a President's inability ceases to exist,he should be able to regain easily the powers and duties of his office. Thus, ifthere is disagreement between the President and the Vice President and membersof the Cabinet, two-thirds of the Members of Congress should be required tooverrule the Presidential declaration that he is able to resume the powers andduties.
The Constitution should be amended to provide that in the event of the

death, resignation or removal of the President, the Vice President or the person
next in line of succession shall succeed to the office for the unexpired term.
This statement merely confirms the past practice established by John Tyler

in 1841. It gives Constitutional status to the precedent that a Vice President suc-
ceeds to the office itself when a vacancy occurs upon any contingency other
than inability.

It is highly desirable that the office of Vice President be filled at all times.
An amendment to the Constitution should be adopted providing that when a
vacany occurs in the office of Vice President, the President shall nominate aperson who, upon approval by a majority of the elected members of Congressmeeting in joint session, shall then become Vice President for the unexpired
term.
The office of Vice President has become one of the most important positions

in the United States. It is no longer a simple honorary position. For more than
a decade the Vice President has borne specific and important responsibilities
in the Executive Branch of government. It is essential in this atomic age that

54-563 0 - 75 - 10
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there always be a Presidential successor fully conversant with domestic and
world affairs and prepared to step in to the higher office on short notice.
It is therefore necessary that the Vice Presidency be filled at all times. In

the proposed amendment, the President would choose the Vice President subject
to Congressional approval.
It is desirable that the President and Vice President enjoy harmonious rela-

tions and mutual confidence, and that the President be granted the generally ac-
cepted prerogative of choosing his co-worker. On the other hand, the proposed
amendment recognizes the right of the people to have a choice in the Vice Presi-
dent's election through their elected representatives.

It has been suggested that the Electoral College be reconvened to fill the
vacancy, but the Electoral College performs functions which are primarily minis-
terial. It is unlikely that a decision by the Electoral College would command the
appropriate respect and support of the people. Nor by use of the College is the
country assured a prompt filling of the Vice Presidential vacancy.
The Congress is a numerical counterpart of the Electoral College in which

each state has the same representation through its Congressional delegations as
there are electoral votes. It is deliberate, easily assembled, and responsible to

the people.
CONCLUSION'

The vital need is for action which will solve these grave problems of Presi-
dential inability and succession. Discussions of these problems have recurred
down through the years, especially following events in history which dramatized
the need for solutions. But even the interest aroused by the illnesses of Presi-
dent Eisenhower was not sufficient to bring about action. There has been a
resurgence of interest, and indeed deep concern, since the assassination of
President Kennedy, and once more responsible voices throughout America are
calling for appropriate action. There has been little disagreement as to the need.
The difficulty has been in obtaining a consensus as to how best to meet the need.
Many proposals have been made, and many of these have undoubted merit.
But surely the time has come when reasonable men must agree on one

workable method. It is not necessary, as the Washington conferees agreed, that
we find a solution free from all reasonable objection. It is unlikely that such a
solution will ever be found, as the problems are inherently complex and difficult.

It is the hope and strong recommendation of the American Bar Association,
which we know is shared by this Subcommittee, that past differences be recon-
ciled and that a solution be initiated by this session of the Congress. We urge
that the solution be in the form of a proposed Constitutional Amendment, al-
though this would not preclude interim legislation pending ratification of the
amendment. We do not say that the amendment must follow the Washington
Consensus.' There are other worthy proposals which merit your thoughtful
consideration. We do think this Consensus, which is now supported by the
American Bar Association and a considerable body of the most knowledgeable
scholars in the field, contains provisions which are sound and reasonable, and
consistent with the basic framework of our government.
We respectfully commend these proposals to this Subcommittee with the

hope that they will assist you and the Congress in initiating at this session an
appropriate Constitutional Amendment.

AMERICAN BAR ASSOCIATION: REPORT TO THE HOUSE OF DELEGATES—THE SPECIAL
COMMITTEE ON ELECTION REFORM RECOMMENDATION

The Special Committee on Election Reform recommends adoption of the
following:
BE IT RESOLVED, that the American Bar Association recommends the use

of joint hearings by both Houses of Congress with respect to the filling of a
vacancy in the Vice Presidency arising under Section 2 of the Twenty-Fifth
Amendment.
BE IT FURTHER RESOLVED, that President or his designee is authorized

to present the substance of the foregoing resolution to appropriate committees
of Congress.

1 Stated by Lewis F. Powell, President-Elect, American Br Association to Senate Sub-
committee on Constitutional Amendments on February 24, 1964.

2 It is to be noted that the proposals in the Consensus are not expressed in the definitive
form of a Constitutional Amendment. Rather, they are intended primarily as statements of
the substance of the principles involved.
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REPORT

In creating our Committee, the Association authorized and directed us to ex-
amine the effectiveness of the Twenty-Fifth Amendment in providing for a suc-
cessor to the Vice Presidency. We since have done so and have concluded that
the procedures of the Twenty-Fifth Amendment worked quite well under the
extraordinary circumstances surrounding their first implementation after the
resignation of Spiro Agnew. The prompt nomination of Gerald Ford by the Presi-
dent and the comprehensive and thorough inquiries made by the Congress into
his fitness to occupy the Vice Presidency demonstrated the capacity of our system
to deal in an orderly manner with a situation of potentially great crisis. We
believe that both the Executive and Legislative Branches properly discharged
their constitutional responsibilities under the Twenty-Fifth Amendment.

Since the Association played an active part in the formulation of the Twenty-
Fifth Amendment, our Committee undertook a detailed review of all aspects of
the Amendment's first application, including an examination of the hearings
before the House Judiciary Committee and the Senate Committee on Rules and
Administration. We believe that those Committees conducted their inquiries with
thoroughness and dignity. Understandably, the investigations of each drew on
common investigatory arms of government and covered much of the same ground.
Vice-President Gerald Ford gave extensive testimony before each and many of
the same witnesses testified before each Committee. So, too, many of the same
matters were looked into by each Committee. As a result of these separate in-
quiries, a total of fifty-five days elapsed from the date of nomination of Gerald
Ford to the date of his confirmation as our Fortieth Vice-President.

Since Section 2 of the Twenty-Fifth Amendment embodies a principle that it is
desirable to keep the Vice-Presidency filled at all times and that a vacancy
should be filled with reasonable dispatch, we believe a vacancy could be filled
more quickly, without in any way compromising the thoroughness of the inquiry,
by the use of joint rather than separate hearings. A joint inquiry not only would
eliminate duplication of effort but would tend to increase the effectiveness of the
inquiry, since the resources of both Houses would be combined, coordinated and
utilized to best advantage. We believe that joint hearings are especially appro-
priate for the extraordinary event of selecting a Vice-President whenever the
incumbent succeeds to the Presidency or dies, resigns or is removed. As Senator
Hubert Humphrey stated on October 11, 1973, in recommending the use of such
joint hearings, "this would serve the national interest and place this whole mat-
ter of the nomination of a Vice-President in the proper stature and context, lift-
ing it out of normal legislative procedures, and putting it on a higher plane of
constitutional perogative".1 While each House ultimately would debate and de-
cide separately, we find no compelling reason for the continuation of the precedent
of separate investigations and hearings but rather are persuaded by the advan-
tages of a single, joint hearing. It should not be necessary to subject a nominee
for the Vice Presidency to dual hearings any more than are nominees for the
United States Supreme Court, the Cabinet, and other positions.
For the foregoing reasons, we recommend the use of joint hearings in the

future to fill a vacancy in the Vice Presidency.
Respectfully submitted,

TALBOT D'ALEMBERTE, Chairman.
JOHN D. FEERICK
DANIEL L. GOLDEN
STEPHEN I. SCHLOSSBERG
WILLIAM P. TRENKLE, Jr.

STATEMENT OF JOHN D. FEERICK, ESQ., AMERICAN BAR
ASSOCIATION, NEW YORK, N.Y.

Mr. FEERICK. Thank you very much, Mr. Chairman. My name is
John Feerick. I am a practicing attorney from New York. I appear
today on behalf of the American Bar Association.
With the committee's indulgence I would like to ramble a bit, and

hopefully, in the process, indicate the views of the American Bar
Association as well as my own.

1 119 Cong. Rec. S19036 (daily ed., Oct. 11, 1973).
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As the committee knows, in the year 1964 the American Bar Asso-
ciation assembled a group of 12 lawyers to study the problems of
Presidential inability and Vice Presidential vacancy, and that group
came up with a series of recommendations that paralleled the recom-
mendations of the chairman. And those recommendations ultimately
were reflected in the 25th amendment to the Constitution.
Between 1964 and 1967 the American Bar Association worked very

closely with both the Senate and House Judiciary Committees in the
development of the 25th amendment. Notwithstanding, in 1973 the
American Bar Association established a special committee on election
reform to review a number of subjects, including the implementation
of the 25th amendment.
In the year 1974 this committee made an extensive review of all of

the proposals that existed at that time with reference to the 25th
amendment. The committee's conclusion ran along the same lines essen-
tially of the witnesses this morning, namely, that the amendment had
worked quite well in its implementation. The only recommendation
that our special committee made to the American Bar Association,
which was adopted by the American Bar Association, was that it would
be advantageous in future situations of a Vice Presidential vacancy to
use a single joint hearing of both Houses of Congress instead of sepa-
rate hearings. Such a procedure does not require any change in the
25th amendment. It is something that was discussed at the time of the
Agnew resignation; indeed, the newspapers indicated that the chair-
man of the Senate Rules Committee expressed sentiment for such an
idea. Senator Mansfield was quoted in the newspapers as supporting
such an idea, as well as Senator Humphrey and a number of other
Members of both Houses of Congress.
It is the view of the American Bar Association, Mr. Chairman, that

a single joint hearing can do the job expeditiously and thoroughly.
It is my view that had a single joint hearing been in effect at the time
of the Rockefeller nomination, it might have been handled perhaps
with more expedition.
On other subjects, Mr. Chairman, I would like to follow up the

prior speakers and reflect some observations that I put together with
reference to the various proposals. With reference to all of the pro-
posals to abolish the Vice Presidency and to implement some special
type of Presidential election system, they scrap two principles that
have served this Nation very well, the principles of stability and con-
tinuity. For 190 years, whenever a President has gone down, at that
point in time, which is usually a great tragedy for the country, the
people have known that we now have a new President. His identity
was known, and there was his acceptance of his status. Under all of
the proposals to go to a special election or to abolish the Vice Presi-
dency, we would be institutionalizing in our system for a period of
time a caretaker. In my view, foreign leaders would not be able to
effectively deal with such a caretaker and as I see it, a caretaker would
not be able to give effective leadership domestically or in the foreign
field during that period prior to the election of a new President and
Vice President.
I find unclear with reference to the proposals for a special Presi-

dential election just what the election period would be. We had great
difficulty at the time of the direct popular election proposal in devel-
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oping a formula that everybody would find satisfactory to count the
votes alone in a period of 6 or 7 weeks, and I would suggest that any
system of a special Presidential election is basically going to turn out
to be the present election system.
And if we are talking about the present election system, what we are

talking about is a period of almost a year during which time we would
have a caretaker President.

Senator Pastore's proposal, I think as I see it, has a number of
deficiencies. First of all, the proposal says that if more than a year
remains in his term, a special Presidential election takes place. Let us
examine that. Suppose in early January in the fourth year of a Presi-
dent's term there should be a vacancy in the Presidency. That proposal
would trigger a special Presidential election at the very same time
that our regular election cycle has been triggered. So essentially we
would be faced with two Presidential elections—one to fill out the
remainder of the term, the other to choose a President and Vice
President for 4 years.
An answer to that observation is let us use a 2-year cutoff instead

of a 1-year cutoff. Let us look at that. Let us assume that the vacancy
happened early in the third year of the term and took a year to in-
voke, or a period of 10 months to invoke a special election process. By
the time that that process was finished and we had selected a President
and Vice President to serve for 12 months, we would have another
Presidential election right away, the regular Presidential election.
All I am suggesting, Mr. Chairman, is that there are very serious

practical problems with such a system. They have to be addressed by
the proponents of those proposals.
The proposal to abolish the Vice-Presidency to me presents other

problems, as Professor Freund pointed out. Neither the Secretary of
State or the Speaker might be constitutionally qualified to be Presi-
dent. Indeed, the present Secretary of State, if I am not incorrect,
would not be qualified, constitutionally, that is, to serve as President
because he is not a natural born citizen of the United States.
Second, the proposal to abolish the Vice-Presidency leaves open the

whole problem of Presidential inability. Suppose a President be-
comes disabled. Who is going to act as President? The Speaker of the
House of Representatives, who may be of another party? The Secre-
tary of State?
I think there is a serious problem there.
Senator Pastore's proposal further provides that during the period

that the appointed President serves and a special Presidential election
takes place, the Speaker of the House of Representatives acts as Vice
President but does not serve as President of the Senate.
What that says to me is that the Speaker of the House of Representa-

tives serves in his legislative capacity at the very same time that he is
serving in his executive capacity. I think that is an undesirable blend-
ing of executive and legislative roles.
Furthermore, during the period that an appointed President is serv-

ing and a special Presidential election is taking place, under Senator
Pastore's proposal, we would really have no machinery to take care
of the case where the appointed President became disabled. If the
Speaker were the acting Vice President it is highly unlikely that an
appointed President of the other party would turn over Presidential
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power under section 3 of the 25th amendment. It also presents a prob-
lem with reference to section 4 because, as the chairman well knows,
the theory of section 4 was that a Vice President of the President's
party and the Cabinet, an executive group, essentially would have the
power to declare a President disabled.
Under Senator Pastore's proposal, where the Speaker of the House

of Representatives becomes the acting Vice President, essentially we
have vested in the Congress the power to declare a President disabled.
I think that clearly is not the design of the 25th amendment. I might
say I agree with Professor Freund's comment regarding Senator
Griffin's proposal. I think it also presents problems under the 20th
amendment because the 20th amendment says: If at the time that a
President is to take office or in that period prior to inauguration day,
a number of contingencies should happen such as the death of the
President-elect, such as the failure to qualify of a President, the Vice
President-elect acts as President or becomes President, depending on
the contingency.
Under Senator Griffin's proposal, we would not have the Vice Presi-

dent and it would seem to me if those remote contingencies occurred,
we would have a constitutional crisis of a great magnitude in this
country.
Second, it also seems to me on January 20, after a Presidential

election, it is time for our national officers to get down to business and
the business is, as I see it, to govern this country. A President at that
point should have his administration intact and he should be effectively
beginning his programs and plans to govern this country for a 4-year
period.

If, on the other hand, we say that at that point in time he must nom-
inate a Vice President, what we have is a period of time during which
there is no Vice President. And Professor Freund mentioned some of
the consequences there. And at the same time the President is diverted
from really moving ahead with the plans and programs of his admin-
istration.

Finally, I would like to comment with reference to suggestions that
I understand President Ford has made concerning time limits in the
25th amendment.
I personally, and I am speaking personally at this point, think that

time limits are undesirable. The Congress that proposed the amend-
ment rejected time limits in section 2, and it seems to me that the Con-
gress has the ability, as the voice of the people, to move ahead with
the processes as expeditiously as the qualifications of the particular
nominee and the public opinion at the time suggest that Congress
should.
I think Congress acted quite effectively in handling Gerald Ford's

nomination in 55 days, and I think Congress acted equally expediti-
ously even though over a greater period of time with Vice President
Rockefeller's nomination, which did present serious questions that had
to be investigated and I do not think the people of this country would
have had confidence in the process had that process sped too quickly
and those matters not investigated as carefully as they were.
I apologize for just rambling like this, Mr. Chairman, but I sort

of wanted to get out my thoughts at the outset.
Thank you.
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Senator BAYH. Thank you, Mr. Feerick. I think you rambled rather

quickly to the point. I thank you for your observations.
My colleague from South Carolina has another commitment. I will

yield so that he can direct questions to our witnesses.
Senator THURMOND. Professor Freund, as I understand the thrust

of your statement, it is that the 25th amendment has worked; and as
you expressed in your last sentence of your statement, that there is no

need to change, there is need not to change. That is your feeling on
this matter, is it?
Mr. FREUND. It is, Senator Thurmond, yes.
Senator THURMOND. Professor Reedy, as I understand your position

on this question, the thrust of your statement is that you feel that the
25th amendment is adequate, it has functioned properly when we had
the change recently in the President and Vice President, and therefore
you recommend no change?
Mr. REEDY. That is right, sir. I do not think there should be any

change, unless some overwhelming case can be made, and I cannot
see it.

Senator THURMOND. Mr. Feerick, from your statement, I construe
that the American Bar Association had an active part in the formula-
tion of the 25th amendment; and it is the position of the American
Bar Association, and your personal position too, that it has worked,
and that there is no need to change. Is that correct?
Mr. FEERICK. Yes, sir.
Senator THURMOND. Except in a few cases like the Vice President

in order to save time?
Mr. .FEERICK. Yes, sir.
Senator THURMOND. I thank all of you gentlemen. I thank you, Mr.

Chairman.
Senator BAYH. Let me direct your attention, if I may, gentlemen,

to some questions that were raised before the committee by Assistant
Attorney General Leon. He was presenting the administration's posi-
tion that basically followed your individual assessments that there
need not be any major structural change. But he pointed out some
questions that were left unanswered in our discussion, and in the words
of the 25th amendment. In one instance, indeed, the legislative history
in the House would lead to one conclusion; the legislative history in the
Senate would lead to the opposite conclusion. I would like to get you
gentlemen's opinion as to what you think the appropriate position
is; what you felt you had in mind when you were discussing this.
If you have a double vacancy prior to the implementation of the 25th

amendment, it is generally understood that the Speaker of the House
would then become President under the succession statute. Would he
then have the authority to exercise the powers of the President under
the 25th amendment? Would he have authority to appoint a Vice
President who would then be in a position to succeed him, if tragedy
should strike again?
Mr. FEERICK. Maybe, to lead off on that, I certainly do not agree

with the administration's representative that there are a number of
questions unanswered. I just heard recently—I reread all the legisla-
tive history, and certainly the thing that stood out in my mind was
how many questions were answered. On that precise situation, I think
that the hearings before your committee, Senator, in 1964 and I cite
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specifically the testimony of James Kirby, a former general counsel of
this committee—made it quite clear that should the Speaker become
President in a dual vacancy situation he would have the power to
nominate a Vice President to fill out that term, in the same manner
that Gerald Ford had the power upon his accession to the Presidency.

Senator BAYH. Mr. Ready?
Mr. REEDY. I would tend to agree with that interpretation, because

if you look at the language of the Constitution itself, it does not set
clear and definite limitations as to the powers of the acting President
to act. Consequently, my belief is in that circumstance, the man who
is acting would just act, and thereby would create whatever legal
precedents were necessary. The mere action of the acting President
would validate the act.
Senator BAYH. Professor Freund?
Mr. FREUND. Yes, I agree with that. I think the President who suc-

ceeds by virtue of the succession act to the powers and duties, if not to
the office must be treated as President for purposes of constitutional
duties and powers. And one of those duties and powers is that under
the 25th amendment. Moreover, the overriding purpose of section 2
was to assure that there not be a vacancy in the Vice Presidency, and
that overriding purpose leads to the same conclusion; that the Speaker,
on becoming acting President, would have the power to fill up the
vacancy with the confirmation of the two Houses.
Mr. REEDY. Mr. Chairman, may I add one thing? While Professor

Freund was speaking, however, I looked at article II section 1 of the
Constitution, where it says, whatever officer is designated shall act as
President, until the disability be removed or a President be elected.
The interesting thing to me is, there is no qualification whatsoever put
on the word "act." It says, he shall "act" as President. It does not say,
he shall act as President except. It seems to me very plain language
and I would think if there had been some idea of limitation there
would have been a stated limitation. There are none.
Senator BAYH. That very wording caused a great deal of concern

on the death of President Harrison, as you all know. Suddenly the
Vice President then, by some definitions acting President, assumed the
powers and duties of the office and the office itself. It took him, I think,
less than 24 hours to strike the acting. Since that time, we have had
several generations that the words in the Constitution mean that the
Vice President becomes President. If you are a President, it seems, as
one person involved, that you cannot say you are President except in
this area. You do not have the full powers and duties.
Mr. REEDY. I think, Mr. Chairman, reading from the Federalist

Papers, that the spirit of the thing is that he would not necessarily
have the mystical status of a President who has been elected. But in
terms of what he could do, I would doubt if there is any difference.
Mr. FEERICK. Mr. Chairman, I would like to read in the record, in

view of the administration representative's statement, that the answer
you elicited during your hearings in 1964 from James Kirby—Kirby
says as follows: "If both offices became vacant, then the existing line
of succession established by Congress would give us a President; and
then he would nominate, and Congress would elect a new Vice Presi-
dent to join him. He would fill both offices * * *" and he proceeds,
"The obvious disadvantage is that both could be nonelected officials.
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But we wrestle in an area here where there are no good solutions. The
nature of the problem is such that any solution is going to be partially
undesirable, and one must choose between conflicting considerations,
and accept the fact that any proposal is going to be subject to some
disadvantage and criticism."
I think that quote is significant, Mr. Chairman, because it certainly

was really within the contemplation of the Congress that proposed
the amendment that we could have a situation some day, in the history
of our country, where nonelected officials occupy the two highest
offices.
Senator BAYH. Putting Mr. Kirby's expertise in the proper con-

text—he had been chief counsel of this subcommittee, and had worked
closely with the bar association study as they formulated it. At that
particular time, I think, he was at Vanderbilt, and spoke with some
significant authority and expertise.
Another question that was raised—if a President should nominate

a Vice President under the 25th amendment, and then for certain
reasons be taken from the scene, voluntarily or involuntarily, the of-
fice of the Presidency then would be vacant, but that that vacancy
would occur before the Vice President nominated would be confirmed.
Would the nomination automatically be made before the Congress?
Could it be withdrawn after the Speaker succeeded to the Presidency?
If the nomination was subsequently confirmed, would it be for the Vice
President, or a man who had prior and a stronger position to be Presi-
dent, than the Speaker who had succeeded to the office?
Mr. FEERICK. To kick it off, the first point I would make is again,

the legislative history is clear in this fact, and I would cite your
testimony, Senator, before the House Judiciary Committee in 1965.
It was made quite clear in the record that, if at a time when a nomina-
tion were pending, the President either died, resigned, or was re-
moved—if there was a vacancy in the Presidential Office, and a new
Vice President had not been confirmed; at that point in time, the
Speaker, by virtue of the succession law, would become President of
the United States to fill out the existing term. It seemed to me that,
at that point in time, a vacancy, a nomination of the Vice President
was pending, that the Speaker could either withdraw that nomination
or he could continue the nomination. If he continued the nomination,
and Congress confirmed the Vice President, then that person would
be Vice President, and the Speaker would be President, unless the
Speaker of course chose to resign. In which case, by virtue of succes-
sion, the Vice President would become the President.
The question that I have not seen any specific comment on was

whether the fact of the Speaker's succession would render moot the
existing nomination that was pending in Congress. It seems to me
that the Speaker could be counted on to indicate wether he wanted
to. continue the nomination, because he has the right to nominate a
Vice President or to withdraw the nomination. The reason I think
that he can withdraw the nomination is because the nomination and
confirmation process give both the President and the Congress the
powers that each presently has with reference to advise and consent.
And under the advise and consent process, the President could with-
draw a nomination. I see no reason why the Speaker, under those cir-
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cumstances, might not indicate that he wanted a nomina
tion to be

withdrawn.
I think that there is an argument, certainly, to say that 

the nomina-

tion has become moot at that time. Because the theory of 
the 25th

Amendment is that the President should be able to nominate s
omeone

of his own party, someone of compatible views and temp
erament. Ob-

viously, if the Speaker succeeded to the Presidency, and he was 
of a

different party than his predecessor President, then I can see a
 ra-

tionale for saying that the nomination should be deemed 
moot. But

it seems to me, as a practical matter, the succeeding Speaker is 
going

to indicate whether he wants the nomination continued or withdr
awn,

and I think he has the right to withdraw it, and obviously he has
 the

right to continue. And as I would see that situation, his views would

become clear under the advent of succession.
Mr. REEDY. Mr. Chairman, I would like to suggest that in a situa-

tion such as you have outlined, where very obviously it can be argued

any one of a number of 
ways, 

that what would happen would be that

people would act sensibly at the time. And I think there would be

quite a few pressures on them to act sensibly. When you are dealing

with the Presidency, there is a certain amount of arbitrariness in

approaching the office beyond which a person cannot go and I think

that if the political forces of the country were of such a nature that

it were a wise thing to continue the nomination, my belief is that
Congress would just decide that the nomination was still before it
which would be the prudent thing to do. If the political forces of the
country were such to dictate that a nomination should be withdrawn,
I have the feeling that the Congress would probably again be prudent,
and act accordingly.
I do not think that this is an instance where you have the type of

law that ties men's hands so completely that they cannot take a pru-
dent course. The Presidency is such a focal point of our national life,
and there could be such tremendous disruptions if a really unpopular
course were followed, that I think Congress would just take advan-
tage of that flexibility.

Senator BAYII. I tend to believe that reason would prevail. I said so
at the time we were being continuously fed a line of horror stories. The
key question here

' 
of course, is what if the reasonable heads in the

House and Senate, for reasons that seem good and sufficient to them,
might think that the nomination should continue. However, the Presi-
dent, for similarly well-intentioned reasons, comes to a different con-
clusion. Does the President have the authority, then, to withdraw the
nomination, although the Congress wants to go ahead?
Mr. REEDY. Mr. Chairman, I believe that this is a situation that

really goes somewhat beyond the so-called legal bounds of authority. I
think that if an acting President, under those circumstances, took an
arbitrary action that was unpopular in the country, so much turmoil
would be created that it would take a very, very unreasonable man to
pursue it. There is a certain point, when you are dealing with govern-
ments, and when you are dealing with the Constitution, where the po-
litical forces are going to dictate the action. We are not here dealing
with a series of city ordinances, or a series of laws governing weights
or measures or something of that nature. We are dealincr here with the
substance of Govenment, and I simply believe that the situation would
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be created, and the possibilities of reaction from the country would be
so great, that the sensible solution, whatever it would be, would almost
dictate itself. I do not think that it is possible to be arbitrary beyond
a certain point.
Mr. FREUND. I agree with what has been said and I would think that

that agrees with what Senator Griffin said this morning, that that
would be analogous to the case where a President died or resigned after
making another nomination which was lodged with the Senate.
In other words, we start with the premise that there is no automatic

withdrawal of the nomination. From that point on it rests, as has been
so well said this morning here, both with the Congress and with the
Speaker as incoming President whether to continue the nomination or
withdraw it, and that would depend on the circumstances in the coun-
try at the time.
Senator BAYH. Do you feel that the incoming Speaker has the au-

thority to withdraw the nomination that was made by his predecessor?
Mr. FREUND. I would assume so if that is the case with other nom-

inations. It seems to me that a President can withdraw a nomination
up until the time that the Commission is issued.
Senator BAYH. That was my assessment, but I would like a reading

from those of you who spend more time studying the Constitution
than I.
Mr. FREUND. Certainly the Supreme Court held that in the case of a

Federal Power Commissioner-
Senator BAYH. That would seem to be the situation that exists. Do

you gentlemen concur in that?
Mr. FEERICK. Absolutely. I think all the way through the debates

on the 25th there is constant reference to the advise and consent proc-
ess. It is my understanding of the advise and consent process that the
President can withdraw a nomination, and as Professor Freund stated,
in situations in the past, such as in 1963 when a President died in office
and a new President succeeded to the office, that pending nominations
remained intact and the new President had an opportunity to indicate
whether he wanted them continued or withdrawn. In fact, I think
there probably is some recent precedent upon President Ford's suc-
cession last summer. I believe he indicated with reference to a number
of pending nominations in the Congress his thoughts and desires in the
sense of continuing those nominations.
So I tend to agree with Professor Freund's observation that the

event would not render the pending nomination of the Vice President
moot and of no further effect. On the other hand, I also agree that the
President has the power to withdraw or obviously nominate, to
continue.
Mr. REEDY. May I make a distinction there, Mr. Chairman. I have

no doubt in my own mind that he has the authority but sometimes
there is such a thing as authority in circumstances where the authority
is moot and where the man may not actually have the power. The re-
action again would be too great. I do not think that there can be much
question that the acting President would have the authority to with-
draw, but he could be in circumstances where the withdrawal would
be a very dangerous thing to do, indeed.
Mr. FEERICK. One final note, Mr. Chairman.
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I would just like again to refer you back to your statement to the

House Judiciary Committee in 1965 where contingencies of this kind

were very carefully discussed and a great deal of legislative history

was established. In fact, not to complicate the situation, but one in-

teresting example that was given was suppose the President nominated

the Speaker of the House of Representatives, and while that nomina-

tion was pending the President died. Would the Speaker who is now

the Vice President designate nevertheless succeed to the Presidency

by virtue of the Succession Law of 1947, and you said quite clearly, and

I think correctly, that he would.
Senator BAYH. I must say almost all contingencies were presented

to us with the exception of what happens if a Vice President and a

President resign under the circumstances that we just witnessed in this

country. For some reason or other, the collective foresight of 535

brothers and sisters and distinguished members of the bar who were

advising us, did not foresee that.
The one area where the Assistant Attorney General pointed out some

legislative history which he said appeared in conference is a matter

that I remember very vividly—why the Senate assumed the position

that it did. I was not aware that the House took a contrary position.

The question was in a much stickier area of disability, which I think

was more difficult to deal with in that part of the 25th amendment,

which we have just gone through. In the event of the loss of the Presi-

dent or Vice President, the individual involved is gone. In the event of

disability he or she is there living, hopefully in the process of recov-

ery, and that makes it a much more difficult situation to deal with.

In the discussion of how this should be done, of course we provided

for three levels of decision, (1) the President can make a determina-

tion, and could make it voluntary, (2) the Vice President or the

Cabinet could make it if the President was not able to do so, and (3) we

create a third possibility of how to deal with it in the event that there

is a conflict between the President on one hand who says: "I am live

and well. Send me back in. I am President." However, the Cabinet

and the Vice President on the other hand are saying: "Mr. President,

with all respect, you may be alive but you are not well. We feel that

the best interests of the country would be better served by you having

a little more rest." It does present some very difficult situations.

One of the questions we dealt with was the composition of the

Cabinet to make this decision. The question was in the event that there

is a vacancy. Does the 25th amendment limit the decisionmaking proc-

ess? Assuming that the members of the Cabinet were confirmed by

the Senate or maybe their designated replacements or their deputies,

would they serve in this decisionmaking capacity? There is precedent

that the deputies do act in certain other areas. The House apparently

assumed the position that the deputy could step in and fill the Secre-

tary's role.
I argued rather strenuously in the Senate, as I recall, that this was

not the judgment that we should have. This is not the interpretation

that we should follow basically because of the experience that we had

had at the time of the Wilson disability where the Secretary of Sta
te

at that time was the only Cabinet official who exercised any leadership

at all. He did call some Cabinet meetings to try to keep the Govern-

ment moving and for that he was summarily dismissed. One cannot
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conceive of the President going down the list and dismissing all those
Cabinet officials who had any question about his capacity to serve. If,
indeed, the deputies are then able to move in and make that decision,
it is possible that we can thwart the objective decision of the Cabinet
that was anticipated under the 25th amendment.
What assessment do you gentlemen put on that question?
Mr. FEERICK. Why do I not creep into it this way, Senator? First

• of all, I think the doubt can be removed by Congress exercising its
power under section 4 to make clear the answer to that question. As
we know, section 4 gives Congress the power to establish another body
and that power to establish another body can be exercised in a number
of ways, and the legislative history indicates that one way is to make
clear that if there be a doubt here, that the Cabinet who has the power
is the Cabinet of people confirmed by the Senate.
Having said that, I would just like to sort of give you some of the

impressions I have, Senator, and I must say this is an area in which
any responsible representative of the bar should defer to you on. After
all, you were the chief sponsor of the 25th amendment and I think in
terms of the legislative history, certainly what you said and on the
floor of the Congress has got to be extremely important on any ques-
tion of interpretation.
My understanding of the history of this is as follows: As you

pointed out, in the Senate debates of February 1965, in your colloquy
with Senator Hart it was indicated that the members of the Cabinet
who would have this power with the Vice President would be the
confirmed members of the Cabinet, that an under secretary or an ap-
pointee would not be eligible to participate in that role.
The following month in March of 1965, the House Judiciary Com-

mittee issued its report and its report does contain the statement that
should there be a vacancy on the Cabinet, that the Under Secretary
would step into the shoes of the Secretary for the purpose of exercising
that role. In the Senate debates of July 1965, Senator Kennedy, Robert
Kennedy, and I believe at least one other Member of the Senate, re-
flected similar views as contained in the House Judiciary Committee
report.
So that a fair reading of the legislative history does indicate that

there is a doubt. I think there is a doubt and there may be an apparent
conflict in the record.
It was my impression in the case of the vacancy in the Cabinet that

the Under Secretary would step up. I must say that I had the impres-
sion that was reflected in the House Judiciary Committee report be-
cause this was an evolving thing. As you recall, Senator, language kept
changing because of the need to deal with a number of situations, so
that by July, 1965, it certainly seemed to me and the way I understood
it, the Under Secretary would step into that situation. But I would
like to emphasize that if there be a doubt here, it is not an imperfection
in the amendment. It is something that is easily dealt with if the Con-
gress chooses to exercise its power under section 4.
Mr. REEDY. Senator, I would like to present one point of view that

really goes to my feelings about the rest of the 25th amendment. I am
not quite as happy about the sections after section 2 as I am about the
first two.
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I think that when we are dealing with basic structures of gov
ern-

ment, that you reach a point where it is a mistake to try to provid
e in

advance for all contingencies. That is really the problem when so
me-

thing like this is being considered, and a collection of horror sto
ries

are presented of what might happen under a set of conceivable circum
-

stances. No one can really foresee what some of these contingen
cies

are going to be. And I think not only is it a mistake sometimes to
 try

provide for every contingency, but that frequently there is a positiv
e

virtue in not providing for the contingency.
What we are dealing with here, again, I stress, is not just a city

ordinance, not just a law that is going to determine how shops are

going to be inspected or what sanitary regulations are. We are dealin
g

with a structure that goes to the basic sources of power, all legitimat
e

power in our society, and I think that when we do reach many o
f

these contingencies, these imaginary horrors, what will happen is tha
t

men will act accordingly to the conditions of the times and prudent

and pragmatic reactions will flow almost automatically from the poli-

tical situation in this country.
Yes, I think it is vague and ambiguous and I think it would be a

part of wisdom to leave it vague and ambiguous because otherwise

you are tying the hands of men in the future who may have to meet

a continaency under a different set of circumstances than we had

envisioned. They may legally be unable to meet it if too much pre-

cision has been put in determining what they will do.
When we are dealing with a basic sort of power and what is legiti-

mate, I think that we can contingency ourselves into a lot more trouble

than we will ever get into by leaving it alone.
Mr. FREUND. I really have nothing to add, Mr. Chairman, to what

has been said. I think Mr. Feerick has made admirably a balanced,

careful presentation and has pointed out a simple, routine clarifica-

tion through the fortunate provision that Congress made to designate

a body that would reflect a resolution of the problem.
Senator BAYII. I do not rest quite as comfortably with that safety

valve as you gentlemen do. The asset of flexibility is certaintly an

asset under some circumstances. This is the most tragic circumstance

in the country where there is a President who is mentally incapaci-

tated but does not realize it. This is a true Dr. Strangelove kind of

situation. Cabinet officials are trying to protest this and take advan-

tage of the vehicle to do so. Yet, they are summarily dismissed. The

only way Congress could appoint a body under the 25th amendment
would be to pass some kind of vehicle which would be subject to Presi-

dential veto, I would think.
If the case was apparent enough, I suppose that at least two-thirds

of the Congress and the Senate would be reasonable to override the

veto.
You are concerned about that, Mr. Reedy. I can see that.
Mr. REEDY. I am deeply concerned. You see, Mr. Chairman, what

bothers me about this is that this is a valid approach only if there
are objective standards as to when a President has become mentally
or psychologically or neurotically or what have you, incapacitated.
And there is a very pretty little problem here. When we determine
that a man has become mentally incapacitated, what we are really
saying is that he is not acting accordingly to the normal standards of
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our society. But as nearly as I can determine the normal standards
of conduct are frequently the way that the President acts, and as long
as we have the uncertainty, the inability to really determine by some
standard upon which all reasonable men can agree that a man has
lost his marbles, I think that this could open up the possibility of
cabals and plots.
Suppose

' 
for instance, that there was a cabal against the President,

and what he was doing was simply dismissing the Cabinet officers
because they were part of the cabal. I think if you start providing for
all of these contingencies rather than meeting them as they come
that you might tie the hands of an awful lot of people.
I do not think that there is really any sensible way of handling this

question of mental incapacity, and I think that the deeper we get into
it, the more we are going to complicate the process and the more likely
we are to open up potentialities of coups d'etat.
Mental incapacity! What is it in terms of a man who is at the pin-

nacle of power, who is the ultimate source of legitimate authority, and
in a sense, almost determines what is normal conduct? I think it is a
very dangerous thing, Mr. Chairman.
Senator BAYH. I suppose a case could be made that an ordinary, rea-

sonable man test would not apply if anyone even seeks the Presidency.
Mr. REEDY. That is probably true. I have discussed this problem

with psychiatrists in an effort to find a concept of normal standards ofbehavior. The best definition I have ever been able to find boils down
to any form of conduct that enables a person to survive as a function-
ing member of society. What do you do with the man who is at the very
top? I really do not know.
I think we are trying to provide something here that cannot be

provided.
Senator BAYH. In a cabal situation, the 25th amendment does not

prohibit the President from discharging. He may do that. What it
does do, the way I see it, is prohibit him from being able to shop of who
the final determiner shall be in the place of the man who he has dis-
charged. The duration of the cabal would be limited to 21 days, unless
you could get two-thirds of the Congress, the House and the Senate,
to go along with the conspirators.
We set a higher test really for removal under disability, if it is con-

tested, than we do for impeachment today. This is done for a very ob-
vious reason, the very concern that you expressed.
Mr. REEDY. I do not think that there is any question about that, Mr.

Chairman.
If this possibility is open, if it is possible to launch this kind of cabal,

obviously this requires a certain type of political situation in the coun-
try. These things do not just appear on the stage. They only appear
when you have turmoil of one sort or another.
But, if such a cabal could be launched. I think that all the safeguards

that you have down the road would be dealt with accordingly. Some-
times you can write things into a constitution, and they simply will not

, apply. They simply will not prevent the horrors from happening.
One of the most democratic constitutions that has ever been written

was the one that brought Adolph Hitler to power. In terms of all the
safeguards of freedom, et cetera, take a look at the Soviet Constitu-
tion; it has many more safeguards than we have. The important thing
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is the structure that is set up in a constitution. Here I believe th
at we

are in danger of setting up a structure that in time of 
turmoil could

lead us into court politics. Let me let it go at that.
Senator BAYH. Professor Freund and Mr. Feerick, the Bar A

ssocia-

tion has adopted the position that a joint hearing would be bett
er than

a separate individual hearing under the provision of th
e 25th

amendment.
Chairman Rodino suggested that to do so would sacrifice 

another

safeguard which now exists, where each unit is free and separa
te to

go their own way, and reach a separate conclusion.

Would you care to comment on that?
Mr. FEERICK. I would merely point out that we do resort to a 

single

hearing to appoint a Supreme Court Justice and the single h
earing

has worked quite well in seating men of great ability in that 
high

position. We do depend on a single hearing to fill out Cabinet po
si-

tions, and in so many other critical positions of the executive depart-

ment leadership. So, I think from the standpoint of safeguard a
nd

security, the Congress has performed its functions splendidly with a

single hearing in the filling of other positions. I for one speaking on

behalf of the American Bar Association, believe that a single joint

hearing by the Congress would be handled very, very conscientiously

and would avoid at least the repetition and duplication that does show

up as one reads the record of the Ford and Rockefeller confirmation

hearings. I think the Congress did its job very well in those imple-

mentations. I think in both sets of separate hearings, many of the same

witnesses testified before each House of Congress. The same matters

were discussed again and again. While there is a check and balance

that is certainly very valuable, I do not think that we sacrifice

thoroughness if the Congress chose to have a single joint hearing,

which is used in connection with all other nominations for high office.

Senator BAYH. Of course, you recall in this particular instance, we

wanted to get a special standard, a special responsibility to Congress

that was nonexisting in other nominations. That is why we put both

bodies in there.
Mr. FEERICK. I agree with what you just said. We keep that in there

because the hearing is basically to flush out the qualifications and the

background of the nominee. Each House separately debates and

reflects the will of its Members in terms of its ultimate action on that

nomination. So, I do not think that the concept of a single joint hear-

ing in any way changes the ultimate fact that each House must still

separately approve the particular nomination.
Senator BAYH. Let me ask, if you would gentlemen, to share your

thoughts on one last area. I suppose it is not technically related to the

25th amendment oversight, but I think it is certainly a ballpark area

for us—that is the suggestion made by Senator Griffin relative to using

the 25th amendment to pick Vice President.
All of you have suggested initially your thoughts on that. If you

would care to expand on them, would you please do so. If you are

satisfied with the way we now choose our Vice-Presidential nominee,

I would be glad to know that.
If you have any other specific suggestions as to how this choice

could be made more prudently, short of the Griffin amendment or

beyond it, I would be glad to have your thoughts on that too, please.
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Mr. REEDY. I cannot precisely say that I am satisfied with the pres-
ent method of selecting Vice Presidents. But, on the other hand, I. do
not believe that we are really going to come to any better way of doing
it. The selection of the Vice President is really an integral part of the
political process. I do not look upon it as being a frantic, last minute
choice that is made at a period of time when men are incapable of mak-
ing a choice. It may become so under some circumstances, depending
upon the personality of the man who has been nominated for the
Presidency.
But, I think that to go to some other method of selecting him would

disturb the normal political process in this country. I think that it
would have a greater tendency to disintegrate the political parties both
of which right now are in some difficulty trying to find binding cement.
I believe that it would add confusion to have the convention adjourn
and have the decision made later. I just think in this particular set of
circumstances we are accustomed to it. I really do not think it is work-
ing badly. I think we ought to leave it alone.

Senator BAYH. Why Could you give me some thoughts. I share
your assessment there, and the value of the fuselage that may be added
to certain crackparts of the political process—the two-party system.
That is one of the things that concerns me a little bit about that that
would be absent or missing.
But, what is the magic of 1 day or 2 days after the choice of the

Presidential nomination? What is the magic of saying that this must
be done before everybody goes home? Is not the compromise necessary
and the strengthening necessary there? The decision could be made
then in a reasonable period of time, after that and prior to the actual
election campaign?
Mr. REEDY. No, Mr. Chairman. Of course, I have a theory about the

political convention which is somewhat different from that which is
generally held. I look upon a political convention as being a microcosm
of the entire political process and the political process is not just a
question of people getting out and making persuasive speeches. In fact,
some of the finest things in a democracy are things that we really do
have a tendency to derrogate, logrolling, horse trading and that sort
of thing. I think that there is a real virtue to having that choice of the
Vice President made within the heated atmosphere of the convention
where men are really concentrating, primarily, upon the political forces
at play. I think that once they get away from the convention, once they
get away from that microcosm, they are going to make the decision on
the basis of more sterilized procedures.
I just think that the man who has been nominated for the Presidency

should have to confront that problem of who his Vice President is
going to be when all the political leaders are there, when they can put
pressure directly upon him, when he has a method, really, of working
out what is essentially a kind of vector process. I find it similar to the
vector process in physicis where you have forces going in a number

• of different directions and you have to determine the main thrust.
For all of the disadvantages of the system, and they are many, at

least it brings us in accord with political realities at a white-hot point.
I think that is where political decisions are best made.

Senator BAYH. How about you other gentlemen?
Professor Freund?

54-563 0 - 75 - 11
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Mr. FREUND. I will not repeat what I said in my principal testimony
about the objections, both with respect to a possible disability early in
the term before we have a Vice President under the proposal and with
respect to the election process of the Presidency and the possible effect
on the two-party system.
I do think that our experience in recent years in some cases with the

nomination of the Vice Presidential candidate, will probably make
Presidential candidates more sensitive to the need for fuller delibera-
tion, consultation and enquiry. I think we ought to avoid being slaves
at the convention to television scheduling, and possibly taking extra
days, if necessary, beyond the scheduled timing. But beyond that, I
would rest simply with the hope and expectation that in view of re-
cent experiences more care would be taken by prospective Presidential
nominees in thinking through their possible Vice-Presidential choices,
and doing the investigatory work that is appropriate for the high
office.
Mr. FEERICK. I would associate myself with the comments of Pro-

fessor Freund, and maybe semantically point out that Senator Grif-
fin's proposals really are changing the 12th amendment and not the
25th amendment.

Senator BAYH. We are talking about a different part of the Consti-
tution which, I think, he would like to see added. I would like to ask
you gentlemen, after thanking you for making the special effort to
help us here, and you have been very helpful, to give some thought, if
you will, to that matter of a better choice.
There is a logic in what you say, but there is also a sort of a self-

contradiction there on the one hand in saying that we want to make it
in the white heat of the political process on the one hand, and yet we
want to get a more considered judgment on the other. It is inconceiv-
able, I suppose, that someone who has really been involved in the chase
for the Presidency over a period of months has not given some con-
sideration to who his Vice-Presidential nominee might be. But, given
a convention deadlock where a dark horse may end up on the 27th
ballot as a Presidential nominee, and to expect him to come forward
with a Vice-Presidential nomination who is the product of considered
judgment, is tough.
I think we can see in the past of course, hindsight is so much better.
Well, give it some thought.
You have been very kind to let us share your expertise. I really do

appreciate that. Thank you.
We will recess pending the call of the Chair.
[Whereupon at 12:20 p.m., the subcommittee recessed.]

TESTIMONY OF REPRESENTATIVE BELLA S. ABZUG

Mr. Chairman: Today, as we approach the end of our second century of
Democratic government under the Constitution, our President and Vice Presi-
dent are both appointed officials. Moreover, neither our President nor our Vice
President has ever faced the national electorate, let alone received any mandate
from it. This is no way to run a democracy.
The situation in which we find ourselves has come about as a result of Section

2 of the Twenty-Fifth Amendment to the Constitution, ratified in 1967. Section 2
provides that:
"Whenever there is a vacancy in the office of the Vice President, the President

shall nominate a Vice President who shall take office upon confirmation by a
majority vote of both Houses of Congress."
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Those who drafted Section 2 were aware that on sixteen occasions, totallingthirty-seven years during our history, the nation has been without a Vice Presi-ent. Indeed, that fact was a major reason for the inclusion of Section 2 in aConstitutional Amendment whose primary purpose was to deal with the problemof presidential disability. The report of the House Judiciary Committee accom-panying the proposed amendment said in support of Section 2 that filling theoffice of Vice President when it is vacant would permit the person next in line tobecome familiar with the problems he will face should he be called upon to act asPresident and would perhaps increase the extent to which the President wouldtake his potential successor into his confidence.
Though they did so only a few years ago, those who drafted, passed and ratifiedthe Twenty-Fifth Amendment could never in their wildest dreams have fore-seen the manner and circumstances of its use within the past two years. VicePresident Spiro Agnew, facing indictment for bribery and income tax evasion,

resigned from office in October, 1973. President Richard Nixon, himself facinga growing likelihood of impeachment, removal from office and criminal prosecu-tion, was permitted to designate his potential successor, Gerald Ford. WhenPresident Nixon resigned in August, 1974, Mr. Ford succeeded him in the Presi-
dency and gave him a "full, free and absolute pardon" only a few weeks later.
Subsequently, President Ford nominated Nelson Rockefeller as the third VicePresident in a period of under fifteen months.
These events demonstrate clearly that Section 2 does not assure anything

resembling an orderly scheme of succession in which the public can have confi-
dence. Nor does Section 2 assure that the party having the support of a majority
of the electorate will hold the Presidency, for it is highly unlikely that, given
the denouement of Messrs. Nixon and Agnew, the voters would have elected any
Republican presidential candidate in the Summer of 1974.
Under the succession system as it existed prior to the ratification of the

Twenty-Fifth Amendment, the Succession Act of 1947 (3 U.S.C. section 19)
placed the Speaker of the House, the President pro tempore had been elected by
the people of only a single congressional district or a single state and might in
addition be of a party different from that of the President and Vice President,
and that the Cabinet officers had not been elected to their positions by anyone.
The criticisms addressed to the pre-1967 succession scheme have merit, but so

do the criticisms addressed to Section 2. I proposed in 1973, and now propose
once more, that we reinstitute a succession system which dates back to the birth
of the Republic. Upon the repeal of Section 2 of the Twenty-Fifth Amendment,
which would itself require a constitutional amendment, my proposal could be
instituted by statute. The proposal would provide that in a case in which the
elected President and Vice President leave office, whether by death, removal orresignation, a new President and Vice President would be elected in the normal
quadrennial manner. This method is not only permitted by the Constitution, but
was undeniably envisaged by the Framers.

Article II, Section 1, Clause 1 of the Constitution provides that the President
and Vice President "shall hold . . . office during the Term of four Years," and
Clause 6 provides that
"In Case of the Removal of the President from Office, or of his Death, Resig-nation, or Inability to discharge the Powers and Duties of the said Office, the

same shall be devolve on the Vice President, and the Congress may by Law, pro-vide for the Case of Removal, Death, Resignation or Inability, both of the Presi-dent and Vice President, declaring what Officer shall then act as President, and
such Officer shall act accordingly, until the Disability be removed, or a Presi-
dent shall be elected."
In its initial form, the provision which ultimately became clause 6 provided

that the Congress
"may declare by law what officer of the U.S. shall act as President in ease of

the Death, Resignation, or Disability of the President and Vice President; and
such Officer shall act accordingly until the time of electing a President shall
arise. J. Madison, Notes of Debates from the Federal Convention of 1787, 594."
However, Madison "observed that this, as worded, would prevent a supply of

the vacancy by an intermediate election of the President, and moved to substi-
tute—'until such disability be removed, or a President shall be elected.'"
Id. Madison's motion was agreed to, and remains in the Constitution to this day.

Early in 1792, the Second Congress passed the first Succession Act. 1 Stat. 239.
Section 9 provided that in case of the removal, etc. of both the President and
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the Vice President, the President pro tempore of the Senate (or, if there were no
such official, the Speaker of the House) "for the time being shall act as President
of the United States until the disability be removed or a President elected." 1
Stat. 240, Section 9. Section 10 provided
"[t]hat whenever the offices of President and Vice President shall both become

vacant, the Secretary of State shall forthwith cause a notification thereof to be
made to the executive of every state, and shall also cause the same to be pub-
lished in at least one of the newspapers printed in each state, specifying that
electors of the President of the United States shall be appointed or chosen in the
several states within thirty-four days preceding the first Wednesday in Decem-
ber then next ensuing: Provided, There shall be the space of two months between
the date of such notification and the first Wednesday in December, but if there
shall not be the space of two months between the date of such notification and
the first Wednesday in December; and if the term for which the President and
Vice President last in office were elected shall not expire on the third day of
March next ensuing, then the Secretary of State shall specify in the notification
that the electors shall be appointed or chosen within thirty-four days preceding
the first Wednesday in December in the year next ensuing, within which time
the electors shall accordingly be appointed or chosen, and the electors shall
meet and give their votes on the said first Wednesday in December, and the
proceedings and duties of the said electors and others shall be pursuant to the
directions prescribed in this act. 1 Stat. 241, Section 10."
The 1792 provision was repealed in 1886, 24 Stat. 2, c. 4, Section 3, and there

has never been an instance prior to 1974 in which both the President and the
Vice President failed to serve out their terms of office. Partly because of doubt
as to whether the Speaker and the President pro tempore were "officers" within
the meaning of clause 6, the 1886 act removed them from the line of succession
and substituted the cabinet officers. 24 Stat. 1, c. 4, Section 1. The act also pro-
vided that a cabinet officer could not succeed to the presidency unless (1) he had
been confirmed in his cabinet office by the Senate, (2) he was otherwise eligible
for the presidency, and (3) he was "not under impeachment by the House of
Representatives of the United States at the time." 24 Stat. 2, c. 4, Section 2.
The Presidential Succession Act of 1947 reinstated the Speaker and the Presi-

dent pro tempore after the Vice President in the line of succession, on the theory
that preference should be given to having an elected official as President. 61
Stat. 380, c. 264; H. Rep. 817, 80th Cong., 1st Session (1947). Both the com-
mittee which reported the legislation and the Acting Attorney General were of
the opinion that it was constitutional to have the Speaker and the President pro
tempore in the line of succession. H. Rep. 817, 80th Cong. (1947). The 1947 act
continued in force the prohibitions on succession contained in the 1886 act, in-
cluding the disqualification of anyone under impeachment. 61 Stat. 380, c. 264,
Section 1(e). Except for amendment to reflect changes in the composition of the
Cabinet, the 1947 act continues in force, and has been codified as section 19 of
title 3 of the United States Code.
To summarize, the Framers contemplated, and the Constitution permits Con-

gress to provide for an immediate election of a new President, should the elected
President and Vice President leave office before the conclusion of their terms.
Under the Presidential Succession Act of 1947, the Speaker of the House would
serve as President until the new election was held.
Under my proposal, which was H.R. 11230 in the 93rd Congress and which I

shall shortly introduce in the 94th Congress, upon the death, removal from
office or resignation of both the elected President and Vice President, the per-
son next in line under the Succession Act of 1947 would serve as President only
until the election of a new President to fill out the then-current term. If less
than sixteen months remained before the next regularly scheduled appoint-
ment of electors, the individual designated under the Succession Act would re-
main in office for the remainder of the term and no special election would be
held. If more than sixteen months remained before the next regularly sched-
uled appointment of electors, a special election would be held on the next annual
Election Day (the first Tuesday after the first Monday in November), and the
new President and Vice President would take office on the following January
20th.
The Constitution and the records of the Convention of 1787 do not make clear

whether a President and Vice President elected at a special election could be
made to serve less than a full four year term. Since the answer to this question
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is at best uncertain I would propose that the constitutional amendment which
repeals Section 2 of the Twenty-Fifth Amendment also provide that the Presi-
dent and Vice President elected at a special election would serve only until the
conclusion of the then-current four year term.

It is inexcusable that in a democracy such as ours, the tumult and agony
which has surrounded the Presidency in the last two years has been permitted to
occur without returning the choice of the Chief Executive to the people. Numer-
ous nations similar to the United States and every bit as stable have systems
which would have afforded the people the opportunity to select successors to
Richard Nixon and Spiro Agnew. Indeed, the Framers of our Constitution be-
lieved the document provided as much for us.
A great American folk ballad tells of the old man who wouldn't fix his leaky

roof when it was raining because he didn't want to get wet and wouldn't fix
it when the sun was shining because it wasn't leaking. Now—when we find our-
selves and the Presidency in a relative period of sunshine—is the time to fix
our roof.
The events surrounding the resignation of Richard Nixon and the accession of

Gerald Ford, in addition to pointing out the weaknesses of Section 2 of the
Twenty-Fifth Amendment, have also shown a potential for the abuse of the
President's pardon power which must be corrected. Since the pardon power
is set forth in the Constitution, a constitutional amendment will be required to
make the correction.
Prior to 1678, there was no limit on the pardoning power of the King of England.

In that year, the Earl of Danby, chief minister of Charles II, was impeached by
the House of Commons. Before the House of Lords could proceed to a trial and
judgment of Danby, the King gave Danby a pardon. A few years later, Charles
himself was forced from office and legislation was passed barring any royal
pardon in an impeachment case prior to conviction. The Framers of our Con-
stitution, conscious of the Danby case, provided that the presidential pardoning
power should not include "Cases of Impeachment."
The pardon of Richard Nixon by Gerald Ford is analogous to the Danby case,

in that it too points out a deficiency in the limitations which the Constitution
places upon the pardon power. Even assuming that the Nixon pardon was an
entirely voluntary and unsolicited act on the part of President Ford, we should
not have in our Constitution the temptation which the pardon power as now
constituted might offer to one in line for succession to the Presidency.

Accordingly, I shall shortly introduce a proposed constitutional amendment as
follows:
"The President shall lack power to grant any reprieve or pardon to any person

who has held the office of President or Vice President for an offense against the
United States committed in whole or in part while such person held such
office."
This amendment would close the loophole through which Richard Nixon was

able to slip, and will assure that should we ever have another experience like
Watergate, the biggest enchilada will not be able to escape liability for his
crimes.

TESTIMONY BEFORE THE SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS-SENATE
COMMITTEE ON THE JUDICIARY BY ENDICOTT PEABODY, MARCH 20, 1975

In holding these hearings to review the experience of the 25th Amendment, this
Subcommittee is living up to its well deserved reputation for protecting the Con-
stitutional safety of the Republic and I appreciate this opportunity to testify.
In all that has happened in the last two years, it cannot be over-emphasized

that were it not for Section 2 of the 25th Amendment, this Nation would have
had a vacancy in both the Presidency and the Vice Presidency at the same time.
Thanks to the foresight and diligence of this Committee this situation was
averted, and when President Nixon resigned we had a Vice President ready and
prepared to take up the responsibilities of the Presidency immediately. Thus
a serious constitutional crisis was averted.
Because Section 2 did operate, we are now able to evaluate it and we have

an opportunity to devise ways to make it operate better. In the light of our
experience—particularly in the last 40 years during which four of our six Presi-
dents have been former Vice Presidents—we can also appraise the role as well
as the succession of the Vice Presidenoy.
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Since January 1972, when I entered the New Hampshire Vice-Presidential pri-
mary, I have been campaigning to revise the role and the selection of the Vice
President. Before the 1972 National Convention, I took this campaign to 44 States
to illustrate by being a candidate, the need to give more attention to the selection
of the Vice President. Practice and tradition have always left that decision to the
last-minute, haphazard attention of an exhausted Presidential nominee—hardly
an appropriate time to consider such an important question. But this is the wayit always happens even though the Convention. Rules and nominating procedures
nowhere suggest that he should assume that responsibility.

Since the Convention I have attempted to have the rules of our National Con-
vention amended to require that the identity of all candidates for the Vice-
Presidency will be known in advance of the Convention—so that some consensus
may develop among the delegates and in the nation, as to the merits and de-
merits of those who seek the nation's second highest office.
At this very moment I have an amendment to the Preliminary Call of the Na-

tional Convention that is being considered by the Democratic National Committee
meeting at the Sheraton Park Hotel here in Washington.
What has struck me as deficient in the normal nominating procedure, I find

even more so in filling Vice-Presidential vacancies under the 25th Amendment.
The people are almost completely closed out in determining the identity of the
official who may have life or death control over them, indeed over the world in
future years.
As Professor Arthur Schlesinger has ably testified before this Committee, the

theory that the Congress was to act in lieu of the electorate has not worked out.
Instead of applying the standards of the voter in a polling booth, the Congress
has acted as though this vacancy was just another appointive position in the
Executive Branch to be filled at the whim of the President.
Senator Pastore has urged a special election for the Presidency after an ap-

pointive Vice President under the 25th Amendment becomes President. I ques-
tion why the nation should wait until that situation develops—a situation that
would really create a constitutional crisis. When President Roosevelt died and
when President Kennedy was assassinated the nation needed a replacement with
the full powers and prestige of an on-going President.
I propose a national election for the Vice Presidency to take place within 60

days after a vacancy in the Vice Presidency occurs—unless there is less than
6 months remaining in the term. At least the National Committee of the Demo-
cratic Party—now more representative by being over three times its former size—
has the capabi'ity and authority to nominate the candidate within 30 days and
the election could take place within another 30 days.
If such a nomination and election took place, it might happen that the Vice

President would be of a different party than that of the President. This raises
the one objection—which to many seems overwhelming—that this breaks up the
"team" concept of the President and Vice President. But this team is needed
only during the election campaign. After that the traditional "well-balanced
team" has no function, no effect, no value in actually governing the nation. It
just doesn't work. Rarely has a President, no matter how close he may have
been to the Vice President formerly, delegated any important duties to the Vice
President. Power is jealous of power. More often the Vice President is relegated
by the White House and the White House Staff to the dim extremities of the
Executive Office Building, to be trotted out to perform political chores but little
more.
Wouldn't we be far better off to have someone ready to take over the Presi-

dency who truly represents the present feelings of the people? Wouldn't we be
far better off now to have a President in the White House of the same party
as the Congressional majority?

It is a myth that the Vice President is a Junior Executive. Constitutionally,
he is no more so than the Speaker of the House. His only constitutionally pre-
scribed duties are legislative, limited to presiding over the Senate and voting in
the event of a tie.
This situation has caused Vice Presidents from Adams to Agnew, and now

Rockefeller, to fret about their duties and to end up more frustrated than
productive.
Accordingly, I would liberate the Vice President, first under Section 2 of the

25th Amendment and then under the constitution generally. I subscribe to your
amendment abolishing the Electoral College and providing for a popularly elected
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President. I also recommend a popularly elected Vice President. At the same
time—since he does not share one iota of executive power of the Presidency (and
I agree he should not ) —his duties under the Constitution should be enlarged so
that he has a full vote on every issue just as the Speaker of the House does.
Thus he would provide the only vote in either Congress speaking for the entire
electorate. In this manner, he would gain valuable knowledge concerning national
issues—a resource of great importance to him and the nation were he to become
President.
There is no reason that the electorate should be deprived of their right to

elect a Vice President of any party of their choice, when such a vacancy occurs.
The people should not be bound by a decision which they might have made in the
past, which events have made inoperative subsequently.

MONTANA CONSTITUTIONAL CONVENTION,
Helena, Mont.

U.S. SHOULD ADOPT A ONE HOUSE PARLIAMENT

1. 25th Amendment: If we keep the present form of government, the well-
draf ted 25th Amendment should be retained. Requiring popular confirmation of
presidential and vice-presidential nominees ignores the 1972 election returns.

THE SILENT MAJORITY

Nixon, 45,600,000; McGovern, 28,400,000; and not voting, 65,600,000.
In 1974 the turn-out was even worse-38%.
Is the ever lower turn-out the fault of the voters? Of the candidates? Or of the

system?
2. The PARLIAMENT of the UNITED STATES ; The Congress should pro-

pose to the several states a UNICAMERAL PARLIAMENT.
Attached are copies of my speeches to the 1972 Montana Constitutional Con-

vention on ( a) the Parliament and (b) abolishing the Veto Power.
Also attached is (c) a brochure prepared for a Seminar on Non-Violent Revolu-

tion on the same subject.
If the Committee has no objection, I would be honored if these were placed

in the record.
Respectfully submitted,

ROBERT LEE KELLEHER.
Enclosures.

EXTRACT FROM RECORDS OF CONSTITUTIONAL CONVENTION OF M0NTANA-1972—ON
THE PARLIAMENT

Delegate KELLEHER. Mr. Chairman. I move to substitute for section one, just
given by Mrs. Reichert, sections one, two, three, four and five of the proposal that
I distributed last week and I believe the clerk has a copy. I wonder if the clerk
would be so kind as to read those five sections.
Chairman GRAYBILL. Yes, the clerk will read this and this is Mr. Kelleher's

parliamentary system, if you can find it on your desks so you can follow. The
clerk will read sections one through five of the substitute motion. Just the
italicized part, Mr. Clerk.

Clerk SMITH. (Reading) Section One: The legislative power of the state is
vested in the Assembly, consisting of one chamber whose members are desig-
nated senators. The people reserve to themselves the power of initiative and
referendum.

Section Two: Executive. The leader of the party which has the greatest num-
ber of seats in the assembly shall be declared governor. The assistant leader of
that party shall be declared lieutenant governor.

Section Three: Selection of Leaders. The leaders and assistant leader of any
political party shall be chosen by a direct primary election or by convention
or as otherwise provided by law.
Section Four: Cabinet. The governor shall assume the executive authority

and shall provide for the proper administration of the laws of the state. He
shall appoint a cabinet who shall assist him.

Section Five: Dissolution.



164

Subsection A: At any time during an assembly session, the governor may call

for the dissolution of the Assembly. Upon a majority vote pursuant to this call,

the legislature shall be dissolved and new elections shall be held according to

law.
Subsection B: At any time during an Assembly session, a majority of the

members of the Assembly may call for its dissolution. Upon a two-thirds vote

pursuant to this call, the Assembly shall be dissolved and new elections shall

be called according to law.
Chairman GRAYBILL. Mr. Kelleher.
Delegate Kelleher. Mr. Chairman, I move that when this committee does arise

and report after having had under consideration the sections just read by the

clerk, that they recommend the same do pass. Mr. Chairman.

Chairman GRAYBILL. Mr. Kelleher.
Delegate KELLEHER. On the first section, my fellow delegates, you will note in

the first Minority Report that I used the word Parliament. I've now substituted

the word, Assembly. One of the principle reasons for that was that I had made

so many changes in the original parliamentary system to wit, very frequent

elections. Under the British and Canadian system, they originally had elections

every seven years; now they have them every five years. Under my proposal,

we would have elections every two years. This is nothing novel with me. You'll

note that on page fourteen of the Majority Report, I merely absorbed their

Section three. Senators shall be elected for a term of four years. One-half of

the senators shall be elected every two years. In this way, every two years, if

half of the Assembly would be up for reelection, and if the people of the state

do not like the way the ship of—did not like the way the direction the ship of

state was moving—they could change it.
The checks and balances, those hellish words from our friend, Mr. Montes-

quieu, in his Spirit of the Laws of 1748, are now between—instead of being

between the governor and the legislature—they're between the legislature and

the people. Every two years, by voting, the people could change their govern-

ment. If the people like the way the ship of state is moving, all they do is

reelect the encumbent senators that are up for reelection every two years. If

they don't like the way the ship of state is moving, they defeat them and put

the opposition party into office. At that time, the opposition party would assume

the position of the chief executive and the people by their action would change

the chief executive.
This is highly democratic, very responsive democracy. For instance, we re-

cently have had—have seen here in the Capitol—disputes between the State Board

of Health and the governor on the matter of pollution controls. The State Board

of Health enacted pollution controls which were much higher, as you know, than

those enacted by the Federal Government. The governor disagreed with the State

Board of Health.
Now, as a Delegate, I'm not going to take an official position on this dispute.

All I'm concerned about is the machinery of government, which, of course, is

what we're concerned about in writing this constitution.
If this had been a parliamentary body or a body as I proposed where the ex-

ecutive is the leader of the majority in this chamber, the governor could be

called into this chamber during a question and answer period—he'd have two

or three days notice in writing of the questions that would be put to him—together

with his ministers or cabinet heads or department heads, whatever you wish to

call them, that were in any way connected with the matter of pollution controls.

Every member of this chamber—we are now, if you will, imagine yourself as

members of the legislature rather than of the CON CON—every member in this

chamber could ask each one of those ministers or department heads and the gov-

ernor, any questions that they wished. Now, if the governor satisfied all of your

questions and objections, then you would just let the matter stand as it was.
If however, a minister or the governor did not come up with the right

answers—let's take the case of the minister or department head (the minister is

the department head, you know) if you did not like the answers of the department

head—a majority of you—you could vote to censure him and down he would

come and he would come back into this chamber whence he came to head a job as

a department head, and you would put him back in his seat and then the governor

would have to get himself a new department head.
Then, you would go on to the governor and if the governor did not come up with

the right answers, ladies and gentlemen, you could ask for a vote of confidence.
If you wanted to bring him down, you could get yourself a new governor.
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Now, I submit that this is real democracy. This is very responsive democracy.
This is, if you will, instant democracy.
Now, before—let's go one step further—before you bring the governor down,

you realize, of course, that he is the head of your party and you realize that when
you go back to the people, that the governor does not go alone. That's the name of
this little game; you go back with him.
So, it better be something that's very, very serious, something of the utmost

importance, before you would go that far.
I merely give this as an example to let you know the power that would be in

this body and that is all that we are talking about at this convention is the power
of the people.
You remember when Larry Margolis was here, the Executive Secretary of the

Citizens' Conference on State Legislatures—he said that this body is not repre-
sentative of the people but that this body 15 the people. Now, think about that for
a moment. If you accede to that thesis that this body is the people of Montana,
then I submit that before you put any control on this body, that you better have a
pretty good reason for doing so.
When Ramsey McDonald took office in 1923, he was defining the program of his

new ministry—of his new government—and he discussed this matter of how—
on what type of a matter you would vote on a vote of no confidence.
"I have a lively recollection of all sorts of ingenuities practiced by oppositions

in order to bring a snap division upon the government so that it might be turned
out on a defeat. I have known bathrooms downstairs utilized not for legitimate
purposes—whatever those are—but for the illegitimate purpose of packing as
many members surreptitiously inside their doors as their physical limitations
would allow. I have known an adjoining building where there happens to be a
convenient division bell used for similar purposes. I have seen this house
practically empty when the bells began to ring and then turned into a riotous
sort of marketplace by the inrush of members for the purpose of finding the gov-
ernment napping and turning it out upon a stupid issue. I am not going out upon
such issue—any such issue."
So have no fear that we're going to be having elections every year. A person

who's a member of this legislature under my proposal, would not be in any par-
ticular hurry unless it was a matter of great import to himself return to the
voters.
He [McDonald] said later: "Nowadays, a member of the majority party in the

house will hesitate long before voting against his party leaders. He has no desire
to turn out his own party and so bring in the opposition, perhaps thereby losing
his seat and the salary attaching thereto. Nor does he wish to incur the expense
and undergo the labor of an election. Also at stake are the interests of the twenty-
two members of the cabinet with thirty or more other party officials dependent
for status and salary on the continued existence of the cabinet. They have strong
motives to exert all the influence they can to stave off dissolution."
I quote those sentences only to show you that dissolution is not something that

comes on very suddenly. And lest anybody fear that we would be changing gov-
ernments rather rapidly, I ask you to look to our Canadian cousins to the north
in Alberta. I just found out last week that one of the reasons why the Labor
Party—I mean the Conservative Party—which just won the elections last fall,
was so apprehensive about taking over power was that this is the first time in
thirty-six years that they've been in power in Alberta. Apparently, the party
that was in power was doing a satisfactory job for some thirty-six years. So, the

, fact that you do have a very responsive type of government, responsive to the
wishes and desires of the people, does not mean that you're going to be changing
your government every other day.
If you were governor, which would you rather have? A guaranteed working

majority or the veto power? Think about that. You've got to make some decisions
during this week and next about the power of the governor. The veto power islike a string that you can pull at but you cannot push.
Mrs. Reichert pointed out that in the last seven sessions, there has been a dis-partity between the house and the senate as to political affiliation. I believe—itis my personal opinion—that very likely our state is going to become unicameral,at least from what I hear in my own county of Yellowstone. What if the new, verypowerful legislature—I want it to have the utmost power because it is thepeople—is unicameral and it is of a party opposite the governor's party?
Since we came into the union, seventy-one percent of the time the governor ofthis state has been of a party other than at least one house of the legislature.
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Looking at it from the governor's standpoint, to take a current example, let's
go to Washington for a moment. There are at least a half dozen United States
senators all of my party and all great and honorable men, who are seeking the
office of the presidency of the United States. During this, an election year, what
are the possibilities or at least, what are the pressures upon these men to give
President Nixon a program that would be of benefit to the people?
These great senators, first of all you must remember are partisan politicians

and their job as partisan politicians, when the occupant at 1600 Pennsylvania
Avenue is of the opposite political party, is to first bring him down and then
we'll start worrying about the people's business.
I think it is time that we Americans stop playing this childish game of who is

the leader and begin to take care of the peoples' business, and the best way to do
that is by guaranteeing that the chief executive of the state of Montana will
always have a working majority in this body—in this hall.
David Patrick Moynihan, former assistant to President Nixon, said that the

Federal Government is very expert at collecting revenues and very poor at dis-
persing services.

Charles Schultze was director of the Bureau of the Budget under President
Johnson and said that only the Federal Government could take care of national
defense and put a man on the moon. As far as education, pollution, manpower,
poverty, welfare, health and urban renewal are concerned, only the states can
handle these problems.
I publicly admit that as a liberal Democrat that not all the answers are in

Washington; in fact, as I get older, I realize more and more that very few of the
solutions to our problems are to be found in the nation's capitol.
Someone has said that if we did not have the states as administrative divisions,

we would have to create them.
Our legislature cannot handle a budget of several hundred million dollars a

year with the shackles of the present constitution. My proposal would provide
a modern, streamlined and efficient form of government for Montana.
Because it is different, it has been called by the editor of one daily newspaper,

"a return to Toryism." Another editorial writer has defined it as an "alien politi-
cal culture."
This form of government that is so alien to our shores was responsible in 1215

for the Magna Carta. I have here in my hand part one, volume one—all of you
lawyers know what it is. It's the Revised Codes of Montana. The first document
in this book is not the Constitution of the United States or even the Declaration
of Independence. Rather the first document in this volume of our laws starts out,
"John, by the grace of God, King of England, Lord of Ireland." And it goes on to

say, "We also have granted to all of the free men of our kingdom, for us and
for our heirs forever, all the underwritten liberties to be had and holden by them
and their heirs, of us and our heirs forever."
The Declaration of Independence is the next document in our laws and the

first three reasons why we went to war with Great Britain almost two centuries

ago was because the king had the veto power over our legislatures.
Each province of our Canadian cousins on our northern border has never used

any other form of government. President Wilson favored it. Seventy-five percent
of the presidents of the American Political Science Association since that time
have also favored it. So did the conservative William Howard Taft.

This "return to Toryism" is exactly the form of government we are using in
this great hall. This "alien" form of government is the type of government we
are using to write a new constitution for Montana. Moreover, if the colonies
had revolted only some ten years later, we would now have this type of govern-
ment in the Congress of the United States and the president of the United States
would always be of the majority party of the Congress.

Professor Walgren in his article on the legislature, which I'm sure all of you
read, you will recall, said that lobbyists and incumbent senators favored the
present bicameral or two-house legislature.

Elimination of one house will reduce the effectiveness of lobbyists who would
only have two chances to kill a bill rather than one.
However, my proposal would do away—mind you—would do away with the

greatest weapon of the lobbyist—the gubernatorial veto.
We have elected our own president and our own leadership and our president

cannot hide out in a governor's palace. He is responsive to us; he is part of us.
Imagine for a moment, if after we finished our document, that we would take
it over to that other chamber, across the hall, and they would tear it apart with
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scissors and pastepot, hold hearings and rewrite the whole thing. That is abhor-
rent to us but, imagine further with me if you will, that not only after we
wrote it, that our president could veto it and we had to pass every provision with
two-thirds majority. The way we've been voting, we'd be here for a long time to
try to get those two-thirds majority.
The eyes of our state are on you now and you are governing yourselves with

the best possible form of government. You are rightfully proud of the job you
are doing. Our CON CON system is the best form of government. I urge you not
to be selfish; share our system with the people of Montana.
To the yeah-buts, those who agree with me and say, "yes, Kelleher, it's a good

system but . . ." To the yeah-buts, I can only say, have confidence in the people
of Montana. Our people come from the best school system in the United States.
Our children are so bright that in national tests our scores go off the top of
the charts.
Our people want a change. In 1968, by a majority of over forty thousand, they

said they did not like the present system; they refused to give the present
bicameral chambers an extension from sixty days to eighty days.
When the legislature went back to the people and said, "All right, people,

do you want to rewrite the whole business and start a whole new ball game," the
people of this state by a two to one majority said, "Yes, we want a whole new
ball game."
A one-house legislature is a baby's step in the right direction and I support

it. It will save money; it will give better representation to rural areas; it will
reduce the influence of lobbyists ; it will be more accountable and more represen-
tative of the will of the people. However, it will not stop the feuding and the
buck-passing between the legislature and the government.
In one year, Mr. Babcock, you will recall, vetoed twenty bills. I'm not going

into the merits of whether he was right or wrong. That's not my business as a
delegate, but can you imagine the innumerable hours of time in committee, of
research, of government heads of the state of Montana that came over here
to testify, and all of that time was wasted?

Finally, if you give the governor a majority, you will have taken a giant step
and I ask you to take that giant step and, in conclusion, I say that our legis-
lature would be so powerful that we'll be able to annex the state of North
Dakota. Thank you, Mr. Chairman. (Laughter and Applause.)
Chairman GRAYBILL. Discussion is on Mr. Kelleher's substitute amendment—

substitute motion.

EXTRACT FROM RECORDS OF CONSTITUTIONAL CONVENTION OF M0NTANA-1972—
ON THE VETO POWER

Chairman GRAYBILL. Mr. Kelleher.
Delegate KELLEHER. Yes, sir.
Chairman GRAYBILL. Mr. Kelleher, you have an amendment. Do you care to

have it read at this time?
Delegate KELLEHER. Yes, sir.
Clerk HANSEN [Reading]. Mr. Chairman. I move to amend section ten, veto

power, by deleting the subsections one, two, three, four and five beginning at
line fourteen through thirty on page eight of the Executive Committee Proposal,
and lines one through eighteen on page nine, and inserting in lieu thereof the
following language: quote, the governor may veto items in the appropriation
bill for his office, end quote. Signed, Kelleher.
Chairman GRAYBILL. The effect of Mr. Kelleher's proposed amendment is to

delete the veto power, except for the governor's right to veto items in the appro-
priation bill for his office.
Mr. Kelleher.
Delegate KELLEHER. Mr. Chairman and fellow delegates. The veto power, in

the early days of our constitutional history in the United States, was given to
the president to be used to veto bills which were unconstitutional. We still have
this power, of course, in the supreme court and we have it in the state supreme
court. The veto power goes way back to the Romans and we got it from Montes-
quieu, who got it from the British and, as I told you the other day, he was a
great admirer of the monarchial system. He did not care for the republican
system—
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Chairman GRAYBILL. Stay on the subject now, Mr. Kelleher.
Delegate KELLEHER. I'm staying on veto power and I want to get rid of the

veto power, and I want to show what's wrong with the veto power, Mr. Chairman,
and I want to show where the veto power came from.
Chairman GRAYBILL. Okay.
Delegate KELLEHER. And I cannot show what's wrong with the veto power

unless I show where it came from, Mr. Chairman. Montesquieu said, as you
know, that a republican form of government, which is the form of government we
have under Article Four—paragraph four—of the Federal Constitution, is like to
a body without a head. The last time it was used in British was in 1707 by Queen
Anne and it has not been used since 1707 by the British. At the time of our
Revolution, only Massachusetts and New York had the veto power. Massachusetts
had a single veto power and New York had a veto power combining the power
of the governor and a justice of the supreme court. The reason for that was a
document was to be cut down only if it were unconstitutional. Now, then, Thomas
Jefferson never even used the veto power and Thomas Jefferson said it should
only be used when a document is unconstitutional. I submit that we do that
through our supreme court. John Quincy Adams never used the veto power. It
was only with the time of that wild Democrat, Andy Jackson, that they started
to use it for reasons of expediency, rather than when a law was unconstitutional.
North Carolina today, ladies and gentlemen, does not have a veto power and is
one of the most progressive states in the southern part of the United States. I
would like to read, if I may, a very short paragraph from Robert Lewis who was a
former congressmen—he's deceased now—written in 1935—former congressman
from the state of Massachusetts and scholar on state legislatures.
"There can be no doubt that where the governor and a majority of the legisla-

ture are of opposite parties, bills are sometimes passed with the deliberate pur-
pose of embarrassment compelling the governor to choose between signing, say
an extravagant appropriation in which he does not believe, and losing some
measure of popularity. On the other hand, governors unhampered by scruples,
without fine sense of duty, have used the veto with the deliberate purpose of
making political capital by the appeal to popular sympathy. When one man sets
up his opinion against that of two or three hundred in the legislature, the masses
are almost sure to approve his position because he is the underdog. The sort of
message that kind of a governor finds it easy to write, gets wide reading and
hasty applause. The arguments of the authors of the bill, who may know a hun-
dred times more about it than the governor knows, and who may be the men of

the soundest judgment and loftiest purpose, are ignored. The legislature is a

sure loser in the unequal contest. The honors go to the virile, aggressive man of

dominating personality who was willing to climb at the expense of fair play in

the public welfare."
The veto power, Mr. Chairman and fellow delegates, is a vicious, powerful

weapon. It is the most powerful weapon in the arsenal of the lobbyist. Charles

I lost his head, literally, over the veto power at the time of the Long Parliament.

Now, I'm no Oliver Cromwell, and I'm not suggesting that we do away with the

governor's head; I just want to get rid of his veto power.
Lastly, remember when Larry Margolis was here and spoke to us from that

podium? He said two sentences that I'll never forget. "The legislature is not

representative of the people. The legislature IS the people." And before you put

any limit in this constitution on the authority of the people of this state, you

better have a very, very serious reason for doing so. There's no veto power on us.

It's our own wise judgement. That's the only veto power on us. This body, in my

opinion, is being very conservative, very mature, in its judgment and in its

deliberations. I ask what right does an uncrowned king have to thwart the will

of the people and I ask you to eliminate the veto power of the governor, except

for control over his own appropriations. This may not be necessary, I admit,

because if the money is appropriated for him, he doesn't necessarily have to

spend it. Otherwise, I would urge you most strongly to exclude completely the

veto power of the governor. I would like to have a roll call vote on my motion

when it's voted, and I'd like to have five seconds please. ( Seconds rise.)

Chairman GRAYBILL. The question now arises on Mr. Kelleher's motion to

amend section ten.
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Mr. Robert L. Kelleher,
Attorney at Law,
2108 Grand Avenue,
Billings, Montana, 59102.

Dear Mr. Kelleher:

VICTORIA

January 15th, 1974.

Thank you for your letter of December 10th, 1973.
Please excuse the delay in getting off this reply.

I have given a great deal of consideration to
your request and I was sorely tempted to accept it.
Although I recognize that yours is a voice crying in
the wilderness, it is my candid opinion that the Parliam-
entary system is a far more effective way of having direct
democracy developed. Had the United States adopted the
Parliamentary system, perhaps some of their present problems
would not exist.

You are aware, obviously, of the fact that the
Parliamentary system de-emphasizes personality and focuses
more on policies and responsibilities of and by political
parties to those policies rather than relying on the whims
and the power of one man or woman as the case may be.

Since I am so strongly committed to the Par-
liamentary system, and haVe some personal experience of
the problems you are having in the United States in regard
to the existing political mechanisms, I was sorely tempted
to accept your offer and present my point of view, if that
in any way could assist you in obtaining your goal. However,
the combination of the limit of my time and the enormity of
the task that you face has caused me to regrettably inform
you that I will be unable to accept your kind invitation.

If ever you visit this part of the Pacific
Northwest please do not hesitate to drop in and say 'hello'.

Yours very truly,

avid Bartet:lt,
Premier.

Canadian — American Seminar: NON-VIOLENT REVOLUTION & MORALITY

Petro Hall - Eastern Montana College
24-25 May, 1974 — Billings

Fm? ,,Admission
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GREAT FALLS TRIBUNE Nov. 8, 1973

Frank Adams

BILLINGS — "My feeling is that if we had a parliament
none of this would have even come up."

Yep, that's Bob Kelleher speaking. And it's Watergate he's
talking about.

Kelleher was the Constitutional convention delegate who
tried to get a one-house parliament for Montana. He is still
trying.

Why wouldn't we have had a Watergate and the ensuing im-
peachment drive if we had a parliament instead of the present
congressional-presidential setup?

"First of all, whoever was president or prime minister —
whatever name you want to give him — would have a majority
of the Congress. And he would be the leader of the majority.
You wouldn't have a Democratic Congress trying to impeach a
Republican president."

IMPEACHMENT NOT NECESSARY
But even more basic that that, says Kelleher, there is no

impeachment in a parliament. "The majority could change
their own leadership at will. They'd just say, 'Mr. Prime
Minister', we want you to step down.' It would be done
gracefully after perhaps an afternoon's debate. And the PM
would either call for new elections and turn out the whole party
or return to his seat in parliament and the minister of foreign
affairs would become PM. It's that simple."

CAN'T BUY ELECTIONS
Rut the financial pressures that helped created Watergate

would not exist in the first place, under a parliament, says
Kelleher. That's because the prime minister would only have
to carrx his own congressional district rather than the whole
nation. Thus Nixon, if he were prime minister, would have
been elected to parliament from his California congressional
district and then elected PM by his fellow Republicans in
parliament, assuming that they were the majority party. "He
doesn't need logo out and collect 68 million bucks or whatever
Nixon's people tried to collect," says Kelleher.

And similarly with a state parliament: the governor would
only have to run in his home legislative district. "Tom Judge

!!, 4-YEAR KING
TO

spent $250,000 in Montana. That's ridiculous. I tos utterly
ridiculous. And I can say it because he's a member of my
party.

VOTE ISSUES, NOT THE CANDIDATE
Another thing about the parliament, especially the British

system, says Kelleher. "They don't have any of this nonsense:
'I vote for the man, not the party.' That's the height of
stupidity. In England you vote for the party. I don't care if the
guy's got blue eyes or curly hair or the best TV appearance.
You vote for the platform. It's issues oriented rather than
personality oriented. That's the heart of the whole damned
thing."

KINGDOM OF THE U.S.
But don't you think Americans want a king? "No I don't. I

think they're tired of a king now. I think they're sophisticated
enough that they know they can govern themselves. And I
think Watergate is going to turn out to be one of the Greatest
blessings that's ever happened on the American political
scene. Watergate is 98 per cent good and 2 per cent bad."

Kelleher visited the British parliament last year. "We
walked within feet of the PM. One of our fellows said we
couldn't get this close to our president. And a bobby looked
down and said, 'right-tub.' But we don't shoot our PM's,
eyether."

On the positive side, says Kelleher, all the ministers in the
parliamentary cabinet have as many votes as the prime
minister. They come from as solid an electoral base as he
does. "The PM is nothing but a first among equals. When the
minister of war says 'damn it, I don't want you putting those
destroyers in the Mediterranean, you're going to irritate the
Arabs,' the PM has to listen to him. But can you imagine the
secretary of defense talking to President Nixon like that? He's
got his resignation in his hip pocket.

"The man is downgraded in a parliament. We've got to cul-
tism just like the SOviet Union under Stalin. Isn't that strange?
And they call this a democracy!"

PARLIAMENT HALF FEMALE
Kelleher says he's finding growing support for a one-house

parliament for Montana, or at least a one-house legislature.
And he's doing his bit to further the idea through lecture en-
gagements. "We should abolish the Senate, but call the new
members senators so the Senate doesn't feel that it lost out. I
want in the worst way to turn that Senate into a big hearing
room."

Kelleher's idea about a one-house legislature is to have one
man and one woman come from each of the 50 senatorial dis-
tricts.

Executive

Separation of
Powers

Se I arate but Equal?

41-
Legislative Judicial
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4 Great Falls Tribune Tuesday, March 14, Mrs

Parliamentary
Idea Still Alive

By FRANK ADAMS
Tribune Capitol Bureau

HELENA — Robert Kelleher, D-Billings, feels that the
seeds for a parliament for Montana have been sown despite
the disappointing vote it received in the Constitutional Con-
vention. It's not that the people aren't ready
for it now. Kelleher says he's had people
write him from all over the state express-
ing their support. "In fact," he says, "there
was nobody at this convention that really
disagreed with me. Their only real objec-
tion was the 'yeah, buts' — 'yeah, but the
people wouldn't buy it.' I am convinced that
our people would have bought it. They're
not dumb dumbs. Under the parliamentary
system, the governor would be the leader
of the majority in the legislature. "A man Kelleher
could be elected governor and he wouldn't have to spend a
quarter of a million dollars. He just has to carry his own
district.

"What becomes important under the parliamentary system
are issues. That's what's so sweet about it — you're for a
sales tax or you're against a sales tax . . . you want more
money for the state universities, you want less money for
the universities . . . you want more Money for roads, you
want less money for math.

"The programs mean something, whereas now all too often
we vote for a governor because he has blue eyes or curly
hair. And personalities should not have that much to do
with electing the chief executive officer."

A parliament also eliminates "that veto," says Kelleher,
"and a veto is a vicious weapon. It's the weapon of a ty-
rant." He says the British, whose parliament he has been
studying, haven't used a veto since 1707. "There's no veto
power under the parliamentary system, but in exchange the
governor has a guaranteed majority. And if I had my
druthers, I'd much rather have a guaranteed majority by the
governor than the veto power."

Anyway, he says, "when a man becomes governor of Mon-
tana, does the Holy Ghost, like at Pentecost, descend upon
him and make him wiser than the 100 members we're going
to have in the unicameral legislature? These senators have
examined this thing and listened to witnesses and chewed
on it and regurgitated and they know practically everything
there is to know about this bill. What makes the governor
so all-wise?"

REGISTERED VOTERS WHO VOTED
1964 62%
1000 GO %
1972 55%

1972 CAMPAIGN
CONTRIBUTIONS

NIXON $37,600,000

McGOVERN $13,000,000

GOV. TOM JUDGE $250,000

PRIME MINISTER HEATH $2,520

PARLIAMENT

50 LAW-MAKING DISTRICTS

ALMA JO

 
---U.....MIR 

11 13 MALES
SO FEMALES
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NtIlhigg (Sault'. 
Tidy. Doombor 4, 1973

Ev.ming Edition

A new
A professor of geography at Cali-
fornia State University at Los
Angeles, C. Etzel Pearcy, says in
an article in the current issue of
Smithsonian Magazine that a plan

MONTESQUIEU — Separation of
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[From the Missoulian, Mar. 6, 19751

PARLIAMENTARY SYSTEM SUGGESTED FOR AMERICA

(By Steve Shirley)

A switch to parliamentary government and abolition of the open primary elec-tion were suggested Wednesday night by a panel of political scientists discussingexecutive power and means to improve government.
The forum topic, "The American Presidency: Monarchy Revisited ?" was dis-cussed by University of Montana professors Richard Chapman, Ellis Waldron,

Robert Eagle, Thomas Payne, Peter Koehn, Leo Lott and members of theaudience.
Payne suggested that executive power should be strengthened, rather than

weakened, by adopting a parliamentary form of government.
"The governmental system under which we now operate was designed . . . in

a far different kind of world than in which we now live," he said.
The founding fathers of the nation meant to fragment power, but more power

concentrated in the executive is needed so people can realize their "policy expecta-
tions," Payne argued.
He added that the powers given the president "are not commensurate with the

responsibilities we expect him to assume."
Under a parliamentary system, the executive would not only have more power

to deal with problems, Payne said, but leaders would be more thoroughly screened
before they took power and political parties would have more importance.
Koehn agreed that the president must be strong, saying the president has to

have the power to keep control over bureaucracy.
The problem of presidential power, he said, has been a "malapplication of

presidential power rather than too much presidential power."
Koehn suggested two reforms to help the presidency.
First, he would make the presidency a four-year term for the first time in office,

but allow an incumbent to serve only two year terms as president. The president,
he said, could serve an unlimited number of terms. Koehn said this reform would
eliminate the lame-duck president.
Some of his colleagues challenged the proposal, arguing the president would

campaign continuously for office.
Koehn's other proposal was for a "national executive council" composed of

broad range of political ideologists who would be required to consult with the
president before any important decision. Such a council is needed, he said, be-
cause the president presently can shield himself from diversified information.

Talking about congressional supervision of presidential power, Eagle listed a
number of powers legislators have to check the president, such as rejecting his
legislation, refusing his nominees for appointive office, the power of purse strings
and impeachment.
He acknowledged, however, that Congress often is slow to use these powers.
"There is the power there in Congress to check a president if the congressmen

will use it," Eagle said.
Following questions from the audience of more than 100 persons, both Payne

and Waldron argued for presidential nominating conventions rather than pri-
maries and the scrapping of laws regulating campaigns.
"This business of legislating against campaign contributions is like legislating

against sex," Waldron said.
He suggested that presidential nominating conventions be held in August, with

campaigning limited to two months before the convention. He added that the
media should be required to give free advertising to the candidates.

STATEMENT OF ROBERT M. BARTELL, PUBLIC RELATIONS CONSULTANT,
WASHINGTON, D.C.

SUBMITTED TO SENATE SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS ON 25TH
AMENDMENT—FEBRUARY 24, 1975

Mr. Chairman and Members of the Committee: LIBERTY LOBBY appreciates
this opportunity to present the views of its more than 20,000-member Board of

54-563 0 - 75 - 12
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Policy, and also the approximately quarter million readers of its monthly legis-
lative report, Liberty Letter.
LIBERTY LOBBY is an institution of American citizens, often called the

people's lobby, who have joined together to promote their patriotic and consti-
tutionalist convictions for good government. LIBERTY LOBBY's position is dif-
ferent from those of special interest pressure groups, and approaches these issues
solely for the best interests of all the people in our country.
In addition to our publications, our daily radio program, "This is LIBERTY

LOBBY," reaches a potential audience of millions on more than 200 outlets from
coast to coast.
As a result of this wide, representative contact with citizens across the coun-

try, LIBERTY LOBBY is in a position to transmit the feelings of a large cross
section of the American people who have no vested interests other than the wel-
fare of the Nation as a whole.

The 25th Amendment, with the backing of powerful forces in this country, was
ratified into law in 1967. Since then, to the surprise of many Americans, it has
resulted in our anomalous and unprecedented situation today: a President and
a Vice President not elected by the people.

It is obvious to some, including members of the current legislature, that per-
haps a second, longer look should be taken at this deceptive, misleading and
obtuse amendment.

It appears that the 25th Amendment directly conflicts with the 12th Amend-
ment, which states that "The Electors shall meet in their respective states and
vote by ballot for President and Vice President. . . ." We did this for 190 years
although the 12th Amendment was not adopted until 1804.
The 25th Amendment says, in essence, that if the Vice President feels the

President cannot serve, the Vice President shall become President. We believe
there is a basic constitutional conflict here that should be resolved.

Art. II of the Constitution states that the Vice President shall become Presi-
dent in case of the removal of the President from office, and in the event both
President and Vice President are removed from office for some reason, Congress
may by law declare what Officer shall then act as President. Why then was the
25th Amendment needed at all?
Perhaps it was because of Sec. 4 of the 25th Amendment. This would allow

the "principal officers of the executive department," and the Vice President
and/or any other such body as the Congress may provide, to remove the Presi-
dent from office. The clause, "as Congress may by law provide," is the only one
that makes sense, and it is spelled out in Art. II without the unnecessary inter-
polation of the 25th Amendment. What we consider to be particularly dangerous
is the phrase, "principal officers of the executive department."
Does this mean the Cabinet? Does it mean the directors and chairmen of vari-

ous departments and agencies directly the responsibility of the executive de-
partment, such as the Bureau of the Budget, the Office of Emercency Prepared-
ness, etc.? Does it mean the executive chef of the White House kitchen? Does it
mean the principal officers of the various departments under the direction of the
Vice President? We do not expect an answer to this rhetorical question, for it is
our view that the question is not answerable as the 25th Amendment is written.
LIBERTY LOBBY recommends that the 25th Amendment to the Constitution

be repealed. If not repealed, then it should be amended to require that any Ex-
ecutive Orders issued by the Acting President be approved by a record vote of
both houses of Congress. Further, we feel it should be amended to provide that
if the Vice President assumes the office of President under the obtuse terms of
the 25th Amendment, he shall hold this office only until the succession has been
put to the people in the form of a general election, the terms of which apply to
the Electoral Code. Our founding fathers did not intend, in our view, for any
man to hold the highest elective office in the land without being chosen by the
people.
In spite of the fact that the 25th Amendment was passed by the necessary

three-fourths of the state legislatures, and by the required two-thirds vote of each
house, it appears that no in-depth study was made of the conflicting constitutional
questions. Vague and contradictory, it provides for an un-elected Chief Executive
and an un-elected Vice President, blatantly unconstitutional in its concept.
We therefore recommend that Senator Pastore's bill, S.J. Res. 26, be approved

after the revision indicated in our statement.
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The longer America exists with this dangerous and unclear Amendment, the
greater the peril. As our bicentennial approaches, let us return to the observation
and respect of those great men who passed on to us the torch of liberty, flickering
now, but still redeemable.
Thank you again for this opportunity to present our statement for the record.

A SPECIAL ELECTION TO FILL A PRESIDENTIAL VACANCY

(By Warren Christopher)

Coming across the country to speak to the leaders of this great Association has
challenged me to choose a subject of national, rather than parochial interest. The
topic I have chosen has been brought to mind by the fact that the President of
the United States was selected by his predecessor and was never elected to either
of our two highest national offices. It is a subject upon which lawyers around the
country may have some valuable input and it is a good time for reflection. Presi-
dent Ford has himself suggested that we reconsider the method of Presidential
succession, and thus he has made it possible for us all to do so with the least pos-
sible partisanship.

Specifically, I am urging today that the Constitution be amended to provide for
a Special Presidential Election when the President resigns, dies, or is removed
more than a year before the end of his term. Under this proposal, the Vice Presi-
dent would become an Acting President for 90 days until a new President could
be elected.
Although no doubt controversial, this proposal is not entirely novel. I might

say that I have been surprised in my brief review of the history of the Constitu-
tional Convention to find that this proposal closely parallels suggestions by some
of our Founding Fathers. Moreover, the idea has been advanced by Senator Ken-
nedy and denounced by Scotty Reston. What surer evidence could be found of its
legitimacy! While, as I say, the idea has been floated by others, I believe it is
now time to consider the proposal in a systematic way, and I hope to give at
least a small impetus to that process today.

Editor's Note: Mr. Christopher delivered this paper at the House of the Associa-
tion in November. He is a former Law Clerk to Justice William 0. Douglas; a
former Deputy Attorney General of the United States; and is presently President
of the Los Angeles County Bar Association.
There are several reasons that prompt my proposal. First, it seems to me that

the people are uneasy and concerned that the awesome power of the Presidency
is in the hands of a man whom they did not elect. I make no pretense of being
Gallup or Harris, or even Sindlinger, but my strong sense is that the people
wish they had been able to choose their President.
Last week's election brought home again the healthy cleasing effect that results

from public debate followed by decision-making in the voting booths. To some
extent I suppose this derives from the fact that we are a nation of sportsmen,
and the elective process is analogous to the kind of hard battle which causes
participants to put anxieties and animosities behind them for the time being.
Consciously or subconsciously, as a people we need to have the cleansing and
emancipating effect which comes only from a national election when there is
a vacancy in the Presidency.
Second, it seems most unlikely, in any given situation, that the Vice President

will be the best man to succeed to the Presidency. Arthur Schlesinger, in his
witty piece in the May Atlantic Monthly, points out that a President chooses his
running mate not because he is the second citizen of the Republic but because
of intricate and generally mistaken calculations about what he or she will con-
tribute at the polls. Congressman Jim O'Hara summarized it well when he ob-
served that the President chooses his running mate not to succeed him, but to
help him succeed. Even so, Schlesinger points out that the "balanced ticket" is a
fraud on the public because the Vice President rarely balances the President and
usually has almost no impact on him at all. And whatever strengths a man or
woman brings to the Vice Presidency, they are probably diluted by the frustration
and isolation of the office.

Third. a Special Presidential Election to solve the vacancy problem would
follow the spirit of the reforms in the election process being undertaken in Con-
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gress and the various state legislatures. The fundamental premise of the wide-

spread and overdue campaign reform legislation is a recommitment to the demo-

cratic process. What better way to reinforce this commitment than to rely on

the basic democratic process when a Presidential vacancy occurs.
Like Reston, I would not lightly tinker with the mechanism for Presidential

succession embodied in the 25th Amendment. After all, the 25th Amendment was

the recent product of an exceptional American Bar Association Committee, a

conscientious house of delegates, a highly motivated Congress, and ultimately

an almost unanimous majority of the state legislatures. Nevertheless, while the

25th Amendment has seen us through a difficult situation, in the process some

defects have become apparent that were not, and probably could not have been,

foreseen by its draftsmen. In addressing these defects, I am encouraged to ad-

vance this proposal because I have found, somewhat to my surprise, that it has

support in the debates surrounding Article II of the Constitution.

II

In tracing this historical development, we find that little thought was given

to the general subject of Presidential succession until the Founding Fathers met

in Philadelphia in the spring and summer of 1787. Neither the Virginia nor New
Jersey plans contained any reference to the subject when they were submitted

to the Constitutional Convention. Indeed, succession was first broached by Alex-
ander Hamilton on June 18, 1787 and was incorporated in the report of the Com-
mittee of Detail of August 6, 1787. The draft text provided that upon the death,
resignation or removal of the President, ". . . the President of the Senate shall
exercise those powers and duties, until another President of the United States be
chosen. . . ." The language was clear that only temporary service was anticipated.
Later in 1787 the Vice President was substituted as the Presidential successor
but the report did not alter the concept that only temporary service was expected.

Thereafter, James Madison pointed out that one of the intermediate drafts
contained language that would have effectively prevented the filling of a vacancy
by a Special Presidential Election. In response to this perceived defect, Madison
specifically included draft language that provided that the Vice President carry
on the duties of the President "until . . . a President shall be elected." (It will
be recalled, of course, that the Frames originally provided that the candidate
who received the second highest vote for President should become Vice President,
and this procedure was followed until the 12th Amendment was adopted in 1804.)
There was opposition to Madison's amendment, but the Convention transmitted

it to the Committee of Style without change. The Committee of Style changed
the wording into the present form of Article II, Section 1, clause 6, which
provides:
"In Case of the Removal of the President from Office, or of his Death, Resigna-

tion, or Inability to discharge the Powers and Duties of the said Office, the Same
shall devolve on the Vice President, and the Congress may by Law provide for
the Case of Removal, Death, Resignation or Inability, both of the President and
Vice President, declaring what Officer shall then act as President, and such
Officer shall act accordingly, until the Disability be removed, or a President shall
be elected."

It is fair to say that the present version of the original draft does not
unequivocally reflect the intent of Madison's revision, which contemplated a
possible Special Presidential Election. Yet Madison's idea was accepted by the
Constitutional Convention and the Committee of Style was neither authorized
nor instructed to make any substantive change.
I do not mean to suggest that this brief recitation of the historical development

of Article II, Section 1, clause 6 of our Constitution is complete or completely
convincing. However, it does strike me as significant that more than one mention
was made at the Constitutional Convention of both the limited role of the Vice
President and the benefits of a Special Presidential Election. One comes away
from reading some of the history of the Convention with the strong impression
that the Vice President was not meant to become President, but only Acting
President until the elective process could operate. One eminent Constitutional
historian, the late Professor Charles Warren, has stated the view that ". . . the
delegates probably contemplated that, in such ease [the death of the President],
the Vice President would only perform the duties of the President until a new
election for President should be held: and that he would not ip.?o facto become
president." As Senator Kennedy has said, the Founding Fathers knew as usual
what they were doing.
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In view of the apparent intent of the Framers that the Vice President should
only be an Acting President, a question naturally arises: Why have all the
vacancies in the office of President resulted in the automatic succession of the
Vice President to the Presidency for the remainder of the term? The answer to
this question constitutes an interesting although anomalous chapter in history,
and I will sketch it only briefly.
Early legislation passed in 1792 provided for a Special Election, but only in

the event both the Presidency and Vice Presidency were vacant. This situation
has never existed in the history of the country although in recent months we have
been perilously close to it. Thus there was simply no statutory guidance as to
what should happen when the first vacancy in the office of the Presidency
occurred. This came on April 4, 1841 upon the death of William Henry Harrison
less than a month after his inauguration. John Tyler, then Vice President,
assumed duties of the Presidency for the full three years and eleven months that
remained of Harrison's term.

It is not entirely clear why or how this result was obtained. Presidential
papers show that Mr. Tyler simply began signing documents as the "President
of the United States." However, John Quincy Adams and some newspapers,
notably the New York Post, viewed Tyler's exercise of the powers of the Presi-
dency as inconsistent with the intent of the Framers. In short, they argued that
Tyler possessed only temporarily all the powers of the Presidency but that he
did not in fact succeed to the title. Yet no significant attack was mounted upon
the legitimacy of President Tyler's status, and he finished out the term.
A few years later when President Zachary Taylor died, any disagreement

over the succession issue apparently had subsided. Vice President Fillmore was
advised of the President's death by the cabinet in a letter addressed to the
"President of the United States." A similarly uncontested succession by Andrew
Johnson after the assassination of President Lincoln all but cemented the prac-
tice. Thus, the anomalous Tyler acsendency became controlling precedent for
the seven successive Presidential vacancies.

IV

Federal legislation providing for a Special Presidential Election was discussed
in Congress on numerous occasions but never enacted. As indicated, the 1792
provisions called for a Special Election only when the Presidency and Vice Presi-
dency were vacant. The Presidential Succession Act of 1886 eliminated the Spe-
cial Election provision and substituted a cabinet member in place of the leaders
of the House and Senate as successors to the President and Vice President. As
we know, the succession was returned to the House and Senate leaders by the
Presidential Succession Act of 1947.
There were several arguments that carried the day in 1886 when even the

very limited Special Election provisions of the 1792 law were repealed. My belief
is that these and other arguments against a special election are not compelling
today, and I want to discuss some of them briefly.

First, it has been argued that a President is required by the Constitution to
be elected to a full four-year term, whenever elected, and that a midterm Special
Election might end the concurrence of Presidential and Congressional elections.
It seems to me, however, that the better argument, based upon the debates sur-
rounding Article II, is that a Special Election for an unexpired term was contem-
plated by the Framers. In short, a Special Election, as contemplated by the
language of Article II, Section 1, clause 6, would be following, not departing from,
the spirt of the Founding Fathers.

Second, it has been urged that we already have more than enough elections
and that frequency of elections should not be increased. This may be a good
general principle, but it seems to me that the importance of having a popularly
elected President should outweigh this general consideration whenever the Presi-
dency is vacant.

Third, it can be argued that Special Elections are unduly disruptive and create
unnecessary turmoil. Again, the general observation is probably true, but with
all the uncertainty and instability of the past months, I doubt that the alternative
of a Special Election would have been more disruptive. Moreover, I would again
stress that the healthy cleansing effect of an election for the highest office would
outweigh the delay and disruption involved.

Finally, there would no doubt be a question whether 90 days is long enough
to prepare and hold a national election. For all the complexities, I think that
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a shorter campaign would be a blessing. The National Committee of the parties
could produce a nomination within 30 to 45 days. The campaigns themselves,
aided by federal funding, could produce a national consensus within 30 to 45
days. Don't we all recall that every recent campaign has started repeating itself

after the first 30 days, if not sooner.

V

There will, of course, be other arguments advanced against a Special Election
and I don't by any means want to imply that I have addressed them all. I would
for a moment, however, like to discuss the impact of the proposal for a Special
Election on the office of Vice President. I suspect there will be the suggestion
that the Vice Presidency would be reduced substantially in importance and at-
tractiveness. Yet, to my mind, the limitation of the Vice President's role in case
of a vacancy to that of a potential "Acting President" would be a beneficial
change.
The special election proposal would have the advantage of clearly defining the

function of the Vice President in the event of a vacancy. In such a situation, he
would be an Acting President for 90 days or, if the Presidential vacancy occurred
within one year of a quadrennial election, he would be Actin2. President for the
remainder of the term. This would stabilize the nature of the office. It would take
the inherently ghoulish gambler's attractiveness out of it that now exists by
virtue of the possibility that a Vice President may become President by operation
of the 25th Amendment. I do not go so far as to urge abolition of the office of
the Vice President, though some wise men have, but I do think it would be desir-
able to remove him from the demeaning game of American roulette.

If changed and stabilized in this way, the office of the Vice President could be
modified to make it meaningful and attractive on its own terms. In short, once
the uncertain "all or nothing" aspect of the current Vice Presidency is removed,
it could be redefined into a more functional office even if it were less attractive
at the national nominating conventions. This, combined with an increased reliance
on the democratic process to solve the succession problem, would in my view
constitute an improvement in the Executive Branch of government.

CONCLUSION

As I have said, the proposal for a Special Election to fill a Presidential vacancy
is bound to be controversial. Nevertheless, it would, in my view, correct a serious
flaw in our system. In any event, against the backdrop of current history, it
invites the most critical evaluation by the nation's most constructive critics.
I know that your Association and its distinguished leadership can be counted
on to take the lead in such a process.

UNITED STATES DISTRICT COURT,
DISTRICT OF ARIZONA,

Phoenix, Ariz., March 10, 1975.
Hon. BIRCH BAYH, Jr.,
Senator from Indiana,
U.S. Senate, Washington, D.C.
DEAR BIRCH: Through the 'Washington Letter of the American Bar Associa-

tion's Governmental Relations Office, I note that hearings are contemplated on
revisions to the Twenty-fifth Amendment to the Constitution.
Within the past few weeks I received a call from your Administrative Assistant

requesting my thoughts on the application of the Twenty-fifth Amendment to the
events which have transpired over the last year or so.
As a guess I would suggest that none of us who had part in the formulation

of the Twenty-fifth Amendment foresaw a resignation of a Vice President and
a resignation of a President within a year. While we may not have foreseen
these events, nevertheless, it seems to me that the application of the Twenty-
fifth Amendment to the events as they transpired looked exceptionally well.
The only criticism in the application would be in the direction of Congress,

and not in the Amendment, itself. It is my personal belief that the delay in the
approval or rejection of the appointment of the second vice presidential nominee
was over-long.
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Fortunately no crisis developed as a result of, in my opinion, the inordinate
delay.
Good or bad, that delay could not be attributed to the Amendment, itself, but

rather to the wisdom, or lack of it, of the Congress, and that is, I suppose, how
the system is supposed to work.
I do not approve of Senator Pastore's suggestion with respect to a special

election. Necessarily a special election would require an inordinate expenditure
of time in a period of national emergencies, and this was precisely what the
Twenty-fifth Amendment was designed to avoid. Mr. James Reston's comment
on Senator Pastore's proposal seems altogether appropriate. Reston said, "No
doubt Pastore's proposal would be logical and democratic, but as H. L. Mencken
once remarked, 'for every human problem there is a solution that is simple, neat,
and wrong.'"

If we put politics aside for a moment and look solely to the welfare of the
nation and the continuity of its leadership, I hope we have the overall intelli-
gence to leave the Twenty-fifth Amendment alone, and let it perform its func-
tion as it was designed to do, and which time and circumstance has proven it is
capable of doing.
With kind personal regards, and whatever the outcome, good luck in your

endeavors, I am,
Sincerely,

EDITOR, THE NEW YORK TIMES,
229 West 43d Street,
New York, N.Y.

WALTER E. CRAIG.

HARVARD LAW SCHOOL,
Cambridge, Mass., March 11, 1975.

DEAR Sin: Your editorial of March 4, after noting that the recently enacted
25th Amendment has operated, when called into play by the forced resignation
of an elected President whose elected Vice-President had earlier been forced to
resign, to give us a President and a Vice-President neither of whom was elected
by the people. It could also operate, within the next two years, to give us another
nonelected President and Vic -President. You raise the question whether this
indicates that the 25th Amendment should be revised. I believe that Section 2
of the 25th Amendment should be repealed and that we should return to the
method of succession originally contemplated by the Framers of the Constitu-
tion. They believed that the ultimate selection of a successor in the event of a
double vacancy should be vested in the electorate.
They therefore provided, in Art. II, Sec. 1, el. 5 of the original Constitution,

that Congress might by law provide for the case where both the office of Presi-
dent and the office of Vice-President were vacant by "declaring what Officer
shall then act as President . . . until . . . a President shall be elected." This
provision was substituted by the Constitutional Convention for an earlier pro-
posal that the officer designated by Congress should act as President "until
the time of electing a President shall arrive"—a proposal to which James
Madison objected because "it would prevent a supply of the vacancy by an inter-
mediate election of the President" (2 Madison's Journal of the Federal Con-
vention 676-677). The Framers also provided in Section 2 of the same Article
for the selection of Presidential Electors by the States, but added that "no
Senator or Representative, or person holding an Office of Trust or Profit under
the United States, shall be appointed an Elector." In Section 3 they entrusted
to Congress only the determination on the time of choosing the Electors and the
time when they should cast their votes.
Thus, as Hamilton explained in the Federalist No. 68, "It was desirable that

the sense of the people should operate in the choice of the person to whom so
important a trust was to be confided. This end will be answered by committing
the right of making it, not to any pre-establi, hed body, but to men chosen by the
people for the special purpose, and at the particular juncture." Thus, "an immedi-
ate act of the American people" was to be exerted in the choice of Presidential
Electors to select the President and the Constitution "excluded from eligibility to
this trust all those who from situation might be suspected of to great devotion to
the President in office. No Senator, representative, or other person holding a place
of trust or profit under the United States, can be of the numbers of the electors."
And, "as the Vice-President may occasionally become a substitute for the Presi-
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dent, . . . all the reasons which recommend the mode of election prescribed
for the one, apply with great if not with equal force to the manner of appointing
the other."
The Second Congress, whose number included Madison and many other dele-

gates to the Constitutional Convention, exercised the power given it by the Con-
stitution by enacting the Succession Act of 1792 (1 Stat. 239). That Act provided
that in the event of a vacancy in the office of President and Vice-President the
President pro tempore of the Senate, or if that office was also vacant, the Speaker
of the House should act as President until "a President shall be elected." It pro-
vided also for a special election in any instance where the double vacancy oc-
curred more than six months before the expiration of the current term. This
Act was replaced by the Succession Act of 1886 (24 Stat. 1), which provided
a longer list of alternates to act as President, in the event of a double vacancy,
until "a President shall be elected." While it made no provision for a special
election it did provide that, if Congress was not in session when the designated
successor took office, he should convene the Congress, presumably so that it could
provide for such an election.
Not until the Succession Act of 1947 (61 Stat. 380) replaced the Act of 1886

did Congress resort to the practice, of doubtful wisdom and doubtful constitu-
tionality, of prescribing a list of alternates to act as President, in the event of a
double vacancy, "until the expiration of the then current Presidential term."
An error was made in 1967 when we adopted the 25th Amendment, Section 2

of which authorized the President and a majority of both Houses of Congress
to fill a vacancy in the office of Vice-President with a person who may then
succeed to the office of the President. Recent events have demonstrated how that
provision can be successfully employed even by a badly discredited President to
appoint a Vice-President who could never have been elected to the office. Even
more recent events have demonstrated how such a nominee can become a successor
President and then employ the 25th Amendment to designate as his successor
a man who, despite great efforts and resources, was never able to capture even a
nomination for the office.
We would be well advised to return to the original system. If the office of an

elected Vice-President becomes vacant, let it remain vacant—on 16 occasions
covering a period of 37 years we have survived a vacancy in that office. Against
the contingency of a double vacancy, let Congress designate an officer to serve
as acting President until a special election can be promptly called to elect a new
President and Vice-President. Perhaps it would be wise, as we repeal Section 2
of the 25th Amendment, to adopt another constitutional Amendment making this
procedure explicit.

Sincerely,
VERN COUNTRYMAN,

Professor of Law.

THE WHITE HOUSE-REMARKS OF THE PRESIDENT AND QUESTION AND ANSWER
SESSION AT THE SOCIETY OF PROFESSIONAL JOURNALISTS, SIGMA DELTA CHI,
DEL WEBB TOWNE HOUSE

The PRESIDENT. There is a second matter I will discuss briefly before this dis-
tinguished society, whose members I know have a strong sense of history in the
making as well as an insatiable interest in good government, both of which I ap-
plaud. That is the vacancy in the office of the Vice President.
I supposed I can properly claim to be the world's champion or world's expert

on the subject of filling the Vice Presidency under the Twenty-Fifth Amendment.
When I suddenly found myself nominated for this position on October 12, 1973, I
did some research on the debate in the House and the Senate on this important
constitutional amendment which was proposed by the Congress in 1965 and
ratified by the legislatures of 47 States in 1967. Frankly, I was curious as to
what I might have said on the subject, particularly Section 2, which deals with
vacancies in the office of the Vice President.
The fact is, I fould I had not said anything in the debate except to vote "aye",

and the main subject of the debate was the matter of dealing with Presidential
successions in the event of a President's disability or inability to discharge the
duties of his office.
The replacement of a Vice President was incidental to this, but it seems fair

to infer that the Framers, like the Founding Fathers, considered that office to be
essential to the conduct of the Federal Government, and the orderly succession
of Executive power in any emergency.
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It is implicit in the adoption of the Twenty-Fifth Amendment as part of theConstitution that a prolonged vacancy in the second office of the land is undesir-able as public policy, and that such vacancies should be filled as promptly ascareful consideration by the President and the Congress will permit.In my case, despite one of the most exhaustive investigations ever undertakenof anybody not on the FBI's Ten Most Wanted List, the Congress moved expedi-tiously and confirmed me within eight weeks of my nomination, although I dohave to admit it, it seemed a little longer than that eight weeks to me.
When I suddenly found myself President on August 9, 1974, and the Nationagain without a Vice President, I made it my first or highest priority, aside fromthe Cyprus crisis, which I walked into, to search out and to select the mostcapable and qualified person I could find for that high office.
I finished the task in 11 days and sent to the Senate and to the House the nameof Nelson Rockefeller of New York. That was almost three months ago, andwhile I recognize the need of the Congress to take the month off for campaign-ing—I did it 13 times myself—I believe that the time has come for them to fish orcut bait in this matter.
I have been assured by Speaker Albert and by Senator Mansfield, the MajorityLeader of the Senate, that they will make every effort to bring the nominationto a final floor vote before the 93rd Congress adjourns sine die probably in lateDecember.
I am delighted to have their cooperation because I believe it is what the Con-stitution mandates and what the American people want from their Representa-tives. I am as convinced as ever that Governor Rockefeller is the right man forthe job, and I am anxious to have him as a working partner in our FederalGovernment.
For the future, however, I will propose to the next Congress a re-examination

of the Twenty-Fifth Amendment which has been tested twice in as many years to
see if the provisions of Section 2 cannot be tightened up, either by constitutionalamendment, or by public law.
There should be, in my judgment, a specific deadline for the President to nomi-

nate and for the Congress to confirm a Vice President. If this reasonable periodpasses without affirmative action, the Congress would then be required to
promptly begin confirmation hearings on another nominee.
It has been suggested to me—and I underline suggested—that if, because of apartisan deadlock between the President and the Congress, the Congress fails toact within the deadline, the next constitutional successor, presently the Speakerof the House of Representatives, should be required to actually assume the Officeof the [Vice] President. Although I am not prepared to advocate such a step,I must say there is really no way, despite secret briefings and all that, that any-one can even partially be prepared to take over the duties of the Presidency on amoment's notice without all the participation in the Executive process that aPresident can extend to his Vice President.
In this dangerous age, as the Twenty-Fifth Amendment attests, we need aVice President at all times, and I speak as one who ought to know.

STATEMENT TO THE SENATE COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON
CONSTITUTIONAL AMENDMENTS BY LOUIS J. CAPOZI, GRADUATE ASSISTANT,
ST. JOHN'S UNIVERSITY

Two years after they were returned to office with a tremendous popular man-
date, the President and Vice-President of the United States had resigned their
offices because of gross misconduct. For the first time in 200 years, the governmentof the United States fell and Americans consigned themselves to a perpetuation
of their democracy. The two transitions which occurred in 1973 and 1974 respec-tively were smoothened by the very effective 25th Amendment to the Constitution.
The Amendment constitutionalizes a precedent established in 1841 by Vice-President John Tyler who succeeded to the office of the Presidency upon the deathof 'William Henry Harrison. In case of the removal, death, resignation, or in-ability of the President, the Founding Fathers expected the Vice-President to beActing President succeeding to the powers and duties of the office rather than tothe office. Once the Vice-President has succeeded to the Presidency, the Amend-ment also provides that the office of Vice-President not remain vacant for theextended periods of time as was common prior to 1967. Therefore, it is highly un-likely that the succession will go beyond the Vice-President and thus reduces thepossibility of a Speaker of the House of Representatives or a President Pro-tern

of the Senate of opposite political philosophy succeeding to the Presidency.
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The last two sections of the Amendment provide for workable machinery in
case of Presidential inability or disability. Woodrow Wilsons stroke, Franklin
Roosevelts deteriorating health, Dwight Eisenhowers and Lyndon Johnsons heart
attacks made it imperative for the orderly transfer of temporary power to the
Vice-President.
The 25th Amendment works, and fortunately for our country it works well. It

is not an infallible piece of constitutional law. In revising the 25th Amendment,
some scholars suggest that the office of Vice-President be abolished. The office is
significant because the Vice-President may be called upon at any moment to
either succeed to the office or temporarily assume its powers and duties. It is
an office that was filled by men of such high caliber as John Adams, Thomas
Jefferson, John C. Calhoun, Martin Van Buren, Theodore Roosevelt, Thomas R.
Marshall, Calvin Coolidge, Charles Gates Dawes, John Nance Garner, Henry A.
Wallace, and Harry S. Truman. I rise in support of the Vice-Presidency with
these words written by Professor Irving G. Williams, a specialist in the history
and men of the office:
There is nothing wrong with the vice presidency that honorable, talented men

cannot overcome. The office can no longer be depreciated; more and more the
electorate will demand in the office top-flight individuals who are capable of
growth.'
One glaring flaw on the 25th Amendment occurred on August 9, 1974. For the

first time in American History, the American People have in the White House a
President who never stood for popular election to either of the two highest offices
in the land. Of course the original framers of the Amendment could not foresee
that such an unprecedented situation of a Presidential and Vice-Presidential
resignation cou'd occur within the same term. In fact, Congressman Aedanus
Burke of South Carolina was told in 1791, that the chance of change in both the
Presidency and Vice-Presidency within the same term would occur once in 840
years. Mr. Ford is our President though not elected. What is the remedy? I would
propose that if a Section 2 Vice-President succeeded to the office of President,
an immediate special election should occur within 90 days after succession. The
Presidential candidates of the opposite parties would be named by the National
Committees within 10 days. Once the new President was popularly elected, he
would proceed to immediately implement Section 2 of the Amendment. In this
way, the great essentials of our representative form of government as envisioned
by our Founding Fathers would be preserved.

THE RIGHT OF THE PEOPLE To ELECT THEIR PRESIDENT AND VICE PRESIDENT MUST
BE AFFIRMED

Mr. HUMPHREY. Mr. President, I have joined my distinguished colleague, the
Senator from Rhode Island (Mr. PASTORE) in sponsoring Senate Joint Resolution
26, a joint resolution proposing a modification of the 25th amendment to the U.S.
Constitution.
I believe this legislation—to provide for a special election for the Office of

President and Vice President when an individual who has been appointed Vice
President under the 25th amendment succeeds to the Presidency—is a much
needed and timely measure. It warrants bipartisan support. Enactment of this
resolution will correct a serious constitutional flaw, to insure that the ultimate
goal of our Nation's democratic process—representation of the people—will be
met.
It could be said that the 25th amendment to the Constitution as it now stands

is entirely adequate. People who will argue this, point to Mr. Ford and Mr.
Rockefeller and state that it works, that responsible men are brought into
office upon confirmation by a majority vote of both Houses of Congresses, under
the 25th amendment. I do agree, good men are selected.
However, this reasoning does not address the basic requirement of democratic

government. The foundation of American Government is representation of the
people.

Irving G. Williams, "The American Vice Presidency," Current History (June, 1974) :
274.



183

The 25th amendment calls for the President to appoint a Vice President, should
that office become vacant, for confirmation by Congress. If the President cannot
complete his term, the appointed Vice President becomes President. The result is
that neither this President, nor the Vice President whom he subsequently ap-
points and Congress confirms, is in office as a result of a popular election.
Although this is a workable procedure as demonstrated by recent events, I

believe that it can be improved. The people must be able to exercise their constitu-
tional right to choose the President and the Vice President, if the incumbents
of these high offices are unable to fulfill their elected term 12 months or more
before the next general election.
Mr. President, this resolution allows the 25th amendment to continue to op-

erate and fits within the present electoral system. I strongly believe this measure
should be acted upon by Congress without delay. The effective exercise of the
franchise by our citizens is of absolutely crucial importance in assuring the
strength of American democracy. The trust and confidence of the people in their
Government begins at the ballot box where they are given a direct voice in the
choice of their national leadership. Government by proxy—where the electorate
is dependent upon the judgment of its representatives in the selection of a Presi-
dent and Vice President—is a serious, weak point in our democratic system that
must be corrected with all possible speed.
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APPENDIX

Calendar No. 1317
SENATE REPORT

No. 1382

PRESIDENTIAL INABILITY AND VACANCIES IN THE.
OFFICE OF THE VICE PRESIDENT

AUGUST 13, 1964.—Ordered to be printed

Mr. BATH, from the Committee on the Judiciary, submitted the
following

REPORT
together with

INDIVIDUAL VIEWS

[To accompany S. J. Res. 139]

The Committee on the Judiciary, to which was referred the reso-
lution (S.J. Res. 139), proposing an amendment to the Constitution
of the United States relating to succession to the Presidency and
Vice Presidency and to cases where the President is unable to dis-
charge the powers and duties of his office, having considered the
same, reports favorably thereon, with amendments, and recommends
that the resolution, as amended, do pass.

AMENDMENTS

On page 1, line 7, following the word "States" strike the colon
and add the following:

within seven years from the date of its submission by the
Congress:

Strike all of SEC. 1, SEC. 2, SEC. 3, SEC. 4, SEC. 5, Sm. 6, and Sim 7
and insert in lieu thereof the following:

Article —

SECTION 1. In case of the removal of the President from
office or of his death or resignation, the Vice President shall
become Piesident.
SEC. 2. 1Whenever there is a vacancy in the office of the

Vice President, the President shall nominate a Vice Presi-
dent who shall take office upon confirmation by a majoritT,
vote of both Houses of Congress.
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SEC. 3. If the President declares in writing that he is
unable to discharge the powers and duties of his office,
such powers and duties shall be discharged by the Vice
President as Acting President.
SEC. 4. If the President does not so declare, and the Vice

President with the written concurrence of a majority of the
heads of the executive departments or such other body as
Congress may by law provide, transmits to the Congress his
written declaration that the President is unable to discharge
the powers and duties of his office, the Vice President shall
immediately assume the powers and duties of the office as
Acting President.
SEC. 5. Whenever the President transmits to the Congress

his written declaration that no inability exists, he shall
resume the powers and duties of his office unless the Vice
President, with the written concurrence of a majority of the
heads of the executive departments or such other body
as Congress may by law provide, transmits within two days
to the Congress his written declaration that the President
is unable to discharge the powers and duties of his office.
Thereupon Congress shall immediately decide the issue.
If the Congress determines by two-thirds vote of both
Houses that the President is unable to discharge the powers
and duties of the office, the Vice President shall continue to
discharge the same as Acting President; otherwise the
President shall resume the powers and duties of his office.

PURPOSE OF THE AMENDMENTS

To substitute perfecting language that was acquired by the recep-
tion of testimony from expert witnesses in the field of constitutional
law and from discussion of the problem by members of the subcom-
mittee.

PURPOSE

The purpose of the proposed Senate joint resolution is to provide
for continuity in the office of the Chief Executive in the event that the
President becomes unable to -exercise the powers and duties of the
Office, and further, to provide for the filling of vacancies in the Office
of the Vice President whenever such vacancies occur.

STATEMENT

The constitutional provisions
The Constitution of the United States, in article II, section 1,

clause 5, contains provisions relating to the continuity of the executive
power at times of death, resignation, inability, or removal of a Presi-
dent. No replacement provision is made in the Constitution where a
vacancy occurs in the Office of the Vice President. Article II, section
1, clause 5 reads as follows:

In Case of the Removal of the President from Office, or
at his Death, Resignation, or Inability to discharge the
Powers and Duties of the said Office, the same shall devolve
on the Vice President, and the Congress may by Law provide



186

for the Case of Removal, Death, Resignation or Inability,
both of the President and Vice President, declaring what
Officer shall then act as President, and such Officer shall act
accordingly, until the Disability be removed, or a President
shall be elected.

This is the language of the Constitution as it was adopted by the
Constitutional Convention upon recommendation of the Committee
on Style. When this portion of the Constitution was submitted to
that Committee it read as follows:

In case of his (the President's) removal as aforesaid,
death, absence, resignation, or inability to discharge the
powers of duties of his office, the Vice President shall exer-
cise those powers and duties until another President be
chosen, or until the inability of the President be removed.
The Legislature may declare by law what officer of the

United States shall act as President, in case of the death,
resignation, or disability of the President and Vice President;
and such officer shall act accordingly, until such disability
be removed, or a President shall be elected.

While the Committee on Style was given no authority to change the
substance of prior determinations of the Convention, it is clear that
this portion of the draft which that Committee ultimately submitted
was a considerable alteration of the proposal which the Committee
had received.
The inability clause and the Tyler precedent
The records of the Constitutional Convention do not contain any

explicit interpretation of the provisions as they relate to inability.
As a matter of fact, the records of the Convention contain only one
apparent reference to the aspects of this clause which deal with the
question of disability. It was Mr. John Dickinson, of Delaware, who,
on August 27, 1787, asked:

What is the extent of the term "disability" and who is to be
the judge of it? (Farrand, "Records of the Constitutional
Convention of 1787," vol. 2, p. 427.)

The question is not answered so far as the records of the Convention
disclose.

It was not until 1841 that this clause of the Constitution was called
into question by the occurrence of one of the listed contingencies.
In that year President William Henry Harrison died, and Vice Presi-
dent John Tyler faced the determination as to whether, under this
provision of the Constitution, he must serve as Acting President or
whether he became the President of the United States. Vice President
Tyler gave answer by taking the oath as President of the United States.
While this evoked some protest at the time, noticeably that of Senator
William Allen, of Ohio, the Vice President (Tyler) was later recognized
by both Houses of Congress as President of the United States (Con-
gressional Globe, 27th Cong., 1st sess., vol. 10, pp. 3-5. May 31—
June 1, 1841).

This precedent of John Tyler has since been confirmed on seven
occasions when Vice Presidents have succeeded to the Presidency of
the United States by virtue of the death of the incumbent President.
Vice Presidents Fillmore, Johnson, Arthur, Theodore Roosevelt,
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Coolidge, Truman, and Lyndon Johnson all have become President
in this manner.
The acts of these Vice Presidents, and the acquiescence in, or

confirmation of, their acts by Congress have served to establish a
precedent that, in one of the contingencies under article II, section 1,
clause 5, that of death, the Vice 'President becomes President of the
United States.
The clause which provides for succession in case of death also

applies to succession in case of resignation, removal from office, or
inability. In all four contingencies, the Constitution states: "the
same shall devolve on the Vice President."
Thus it is said that whatever devolves upon the Vice President

upon death of the President, likewise devolves upon him by reason of
the resignation, inability, or removal from office of the President.
(Theodore Dwight, "Presidential Inability, North American Review,"
vol. 133, p. 442 (1919)).
The Tyler precedent, therefore, has served to cause doubt on the

ability of an incapacitated President to resume the functions of his
office upon recovery. Professor Dwight, who later became president
of Yale University, found further basis for this argument in the fact
that the Constitution, while causing either the office, or the power and
duties of the office, to "devolve" upon the Vice-President, is silent on
the return of the office or its functions to the President upon recovery.
Where both the President and Vice President are incapable of serving,
the Constitution grants Congress the power to declare what officer
shall act as President "until the disability is removed."
These considerations apparently moved persons such as Daniel

Webster, who was Secretary of State when Tyler took office as Presi-
dent, to declare that the powers of the office are inseparable from the
office itself and that a recovered President could not displace a Vice
President who had assumed the prerogatives of the Presidency. This
interpretation gains support by implication from the language of
article I, section 3, clause 5 of the Constitution which provides that:

The Senate shall chuse their other Officers, and also a
President pro tempore, in the absence of the Vice President,
or when he shall exercise the office of President of the United
States. [Italic supplied.]

The doubt engendered by precedent was so strong that on two
occasions in the history of the United States it has contributed materi-
ally to the failure of Vice Presidents to assume the office of President at
a time when a President was disabled. The first of these occasions
arose in 1881 when President Garfield fell victim of an assassin's
bullet. President Garfield lingered for some 80 days during which he
performed but one official act, the signing of an extradition paper.
There is little doubt but that there were pressing issues before the
executive department at that time which required the attention of a
Chief Executive. Commissions were to be issued to officers of the
United States. The foreign relations of this Nation required attention.
There was evidence of mail frauds involving officials of the Federal
Government. Yet only such business as could be disposed of by the
heads of G overnment departments, without Presidential supervision,
was handled. Vice President Arthur did not act. Respected legal
opinion of the day was divided upon the ability of the President to
resume the duties of his office should he recover. (See opinions of
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Lyman Trumbull, Judge Thomas Cooley, Benjamin Butler and Prof.
Theodore Dwight, "Presidential Inability, North American Review,"
vol. 133, pp. 417-446 (1881).)
The division of legal authority on this question apparently extended

to the Cabinet, for newspapers of that day, notably the New York
Herald, the New York Tribune, and the New York Times contain
accounts stating that the Cabinet considered the question of the
advisability of the Vice President acting during the period of the
President's incapacity. Four of the seven Cabinet members were
said to be of the opinion that there could be no temporary devolution
of Presidential power on the Vice President. This group reportedly
included the then Attorney General of the United States, Mr. Wayne
MacVeagh. All of Garfield's Cabinet were of the view that it would
be desirable for the Vice President to act but since they could not
agree upon the ability of the President to resume his office upon
recovery, and because the President's condition prevented them from
presenting the issue to him directly the matter was dropped.

It was not until President Woodrow Wilson suffered a severe stroke
in 1919 that the matter became one of pressing urgency again. This
damage to President Wilson's health came at a time when the struggle
concerning the position of the United States in the League of Nations
was at its height. Major matters of foreign policy such as the Shan-
tung Settlement were unresolved. The British Ambassador spent
4 months in Washington without being received by the President.
Twenty-eight acts of Congress became law without the President's
signature (Lindsay Rogers, "Presidential Inability, the Review,"
May 8, 1920; reprinted in 1958 hearings before Senate Subcommittee
on Constitutional Amendments, pp. 232-235). The President's
wife and a group of White House associates acted as a screening
board on decisions which could be submitted to the President without
impairment of his health. (See Edith Bolling Wilson, "My Memoirs,"
pp. 288-290; Hoover, "Forty-two Years in the White House," pp.
105-106; Tumulty, "Woodrow Wilson as I Know Him," pp. 437-438.)
As in 1881, the Cabinet considered the advisability of asking the

Vice President to act as President. This time, there was considerable
opposition to the adoption of such procedure on the part of assistants
of the President. It has been reported by a Presidential secretary
of that day that he reproached the Secretary of State for suggesting
such a possibility (Joseph P. Tumulty, "Woodrow Wilson as I Know
Him," pp. 443-444). Upon the President's ultimate recovery, the
President caused the displacement of the Secretary of State for
reasons of alleged disloyalty to the President (Tumulty, "Woodrow
Wilson as I Know Him, pp. 444-445).
On three occasions during the Eisenhower administration, in-

cidents involving the prlysicar health of the President served to focus
attention on the inability clause.

President Eisenhower became concerned about the gap in the
Constitution relative to Presidential inability, and he attempted to
reduce the hazards by means of an informal agreement with Vice
President Nixon. The agreement provided:

1. In the event of inability the President would, if possible,
so inform the Vice President,. and the Vice President would serve
as Acting President, exercising the powers and duties of the
office until the inability had ended.
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2. In the event of an inability which would prevent the
President from so communicating with the Vice President, the
Vice President, after such consultation as seems to him appro-
priate under the circumstances, would decide upon the devolu-
tion of the powers and duties of the office and would serve as
Acting President until the inability had ended.

3. The President, in eithei event, would determine when the
inability had ended and at that time would resume the full
exercise of the powers and duties of the Office.

President Kennedy entered into a similar agreement with Vice
President Johnson as has President Johnson with Speaker John
McCormack. Such informal agreements cannot be considered an
adequate solution to the problem because: (A) Their operation would
differ according to the relationship between the particular holders of
the offices; (B) a private agreement cannot give the Vice President
clear authority to discharge powers conferred on the President by
the Constitution, treaties, or statutes; (C) no provision is made for
the situation in which a dispute exists over whether or not the Presi-
dent is disabled. Former Attorneys General Brownell and Rogers
as well as Attorney General Kennedy agree that the only definitive
method to settle the problem is by means of a constitutional
amendment.

THE NEED FOR CHANGE

The historical review of the interpretation of article II, section 1,
clause 5, suggests the difficulties which it has already presented.
The language of the clause is unclear, its application uncertain. The
clause couples the contingencies of a permanent nature such as death,
resignation, or removal from office, with inability, a contingency
which may be temporary. It does not clearly commit the determi-
nation of inability to any individual or group, nor does it define
inability so that the existence of such a status may be open and
notorious. It leaves uncertain the capacity in which the Vice Presi-
dent acts during a period of inability of the President. It fails to
define the period during which the Vice President serves. It does
not specify that a recovered President may regain the prerogatives
of his office if he has relinquished them. It fails to provide any
mechanism for determining whether a President has in fact recovered
from his inability, nor does it indicate how a President, who sought to
recover his prerogatives while still disabled, might be prevented from
doing so.
The resolution of these issues is imperative if continuity of Execu-

tive power is to be preserved with a minimum of turbulence at times
when a President is disabled. Continuity of executive authority is
more important today than ever before. The concern which has been
manifested on previous occasions when a President was disabled, is
increased when the dtsability problem is weighed in the light of the
increased importance of the Office of the Presidency to the United
States and to the world.

This increased concern has in turn manifested an intensified exami-
nation of the adequacy of the provisons relating to the orderly transfer
of the functions of the Presidency. Such an examination is not
reassuring-. The constitutional provision has not been utilized because
its procedures have not been clear. After 175- years of experience

54-563 0 - 75 - 13
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with the Constitution the inability clause remains an untested pro-.
vision of uncertain application.

METHOD OF CHANGE

In previous instances in history when this question has arisen, one
of the major considerations has been whether Congress could con-
stitutionally proceed to resolve the problem by statute, or whether
an enabling constitutional amendment would be necessary. As early
as 1920, when the Committee on the Judiciary of the House of Rep-
resentatives, 66th Congress, 2d session, considered the problem,
Representatives Madden, Rogers, and McArthur took the position
that the matter of disability could be dealt with by statute without
an amendment to the Constitution, whereas Representative Fess
was of the opinion that Congress was not authorized to act under the
Constitution, and that an amendment would first have to be adopted
(hearings before the Committee on the Judiciary, House of Rep-
resentatives, February 26 and March 1, 1920). Through the years,
this controversy has increased in intensity among Congressmen and
constitutional scholars who have considered the presidential inability
problem.
Those who feel that Congress does not have the authority to resolve

the matter by statute claim that the Constitution does not support a
reasonable inference that Congress is empowered to legislate. They
point out that article II, section 1, clause 5 of the Constitution author-
ized Congress to provide by statute for the case where both the Presi-
dent and, Vice President are incapable of serving. By implication,
Congress does not have the authority to legislate with regard to the
situation which concerns only a disabled President, with the Vice
President succeeding to his powers and duties. Apparently this is
the proper construction, because the first statute dealing with Presi-
dential succession under article II, section 1, clause 6, which was
enacted by contemporaries of the framers of the Constitution, did
not purport to establish succession in instances where the President
alone was disabled (act of March 1, 1792, 1 Stat. 239).

Serious doubts have also been raised as to whether the "necessary
and proper" authority of article I, section 8, clause 18, gives the
Congress the power to legislate in this situation. The Constitution
does not vest any department or office with the power to determine
inability, or to decide the term during which the Vice President shall
act, or to determine whether and at what time the President may later
regain his prerogatives upon recovery. Thus it is difficult to argue
that article I, section 8, clause 18 gives the Congress the authority to
make all laws which shall be necessary and proper for carrying out
such powers.
In recent years, there seems to have been a strong shift of opinion

in favor of the proposition that a constitutional amendment is neces-
sary, and that a mere statute would not be adequate to solve the
problem. The last three Attorneys General who have testified on the
matter, Herbert Brownell, William P. Rogers, and Deputy Attorney
General Nicholas deB. Katzenbach, have agreed an amendment is
necessary. In addition to the American Bar Association and the
American Association of Law Schools, the following organizations
have agreed an amendment is necessary: the State bar associations
of Arizona, Arkansas, California, Colorado, Connecticut, Hawaii,



191

Indiana, Iowa, Kansas, Louisiana, Michigan, Ohio, Rhode Island,
Texas, Virginia, Vermont; and the bar associations of Denver, Colo.;
the District of Columbia; Dade County, Fla.; city of New York;
Passaic County, N.J.; Greensboro, N.C.; York County, Pa.; and
Milwaukee, Wis.
The most persuasive argument in favor of amending the Constitution

is that so many legal questions have been raised about the authority
of Congress to act on this subject without an amendment that any
statute on the subject would be open to criticism and challenge at
the most critical time—that is, either when a President had become
disabled, or when a President sought to recover his office. Under
these circumstances, there is an urgent need to adopt an amendment
which would distinctly enumerate the proceedings for determination
of the commencement and termination of disability.
Filling of vacancies in the Office of the President
While the records of the Constitutional Convention disclosed

little insight on the framers' interpretation of the inability provisions
of the Constitution, they do reveal that wide disagreement prevailed
concerning whether or not a Vice President was needed. If he was
needed, what were to be his official duties, if any.
The creation of the office of Vice President came in the closing

days of the Constitutional Convention. Although such a position
was considered very early in the Convention, later proposals envisaged
the President of the Senate, the Chief Justice and even a council of
advisers, as persons who would direct the executive branch should a
lapse of Executive authority come to pass.
On September 4, 1787, a Committee of Eleven, selected to deliberate

those portions of the Constitution which had been postponed, recom-
mended that an office of Vice President be created and that he be
elected with the President by an electoral college. On September 7,
1787, the Convention discussed the Vice-Presidency and the duties to
be performed by the occupant of the office. Although much de-
liberation ensued regarding the official functions of the office, little
thought seems to have been given to the succession of the Vice Presi-
dent to the office of President in case of the death of the President.
A committee, designated to revise the style of and arrange the

articles agreed to by the House, returned to Convention on September
12, 1787, a draft which for all practical purposes was to become the
Constitution of the United States. It contemplated two official
duties for the Vice President: (1) to preside over the Senate, in which
capacity he would vote when the Senate was "equally divided" and
open the certificates listing the votes of the presidential electors, and
(2) to discharge the powers and duties of the President in case of his
death, resignation, removal, or inability.

While the Constitution does not address itself in all cases to specifics
regarding the Vice President as was the case for the President, the
importance of the office in view of the Convention is made apparent
by article II, section 1, clause 3. This clause, the original provision
for the election of the President and the Vice President, made it clear
that it was designed to insure that the Vice President was a person
equal in stature to the President.
The intent of the Convention, however, was totally frustrated when

the electors began to distinguish between the two votes which article
II, section 1, clause 3 had bestowed upon them. This inherent defect
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was made painfully apparent in the famous Jefferson-Burr election
contest of 1800, and in 1804 the 12th amendment modified the college
voting to prevent a reoccurrence of similar circumstances.
There is little doubt the 12th amendment removed a serious defect

from the Constitution. However, its passage, coupled with the
growing political practice of nominating Vice Presidents to appease
disappointed factions of the parties, began a decline that was in ensu-
ing years to mold the Vice Presidency into an office of inferiority and
disparagement.

Fortunately, this century saw a gradual resurgence of the importance
of the Vice-Presidency. He has become a regular member of the
Cabinet, Chairm.an of the National Aeronautics and Space Council,
Chairman of the President's Committee on Equal Employment Op-
portunities, a member of the National Security Council, and a personal
envoy for the President. He has in the eyes of Government regained
much of the "equal stature" which the framers of the Constitution
contemplated he should entertain.

THE NEED FOR CHANGE

The death of President Kennedy and the accession of President
Johnson has pointed up once again the abyss which exists in the
executive branch when there is no incumbent Vice President. Six-
teen times the United States of America has been without a Vice
President, totaling 37 years during our history.
As has been pointed out, the Constitutional Convention in its

wisdom foresaw the need to have a qualified and able occupant of the
Vice President's office should the President die. They did not,
however, provide the mechanics whereby a Vice Presidential vacancy
could be filled.
The considerations which enter into a determination of whether

provisions for filling the office of Vice President when it becomes
vacant should be made by simple legislation or require a constitutional
amendment are similar to those which enter into the same kind of
determination about Presidential inability provisions. In both cases,
there is some opinion that Congress has authority to act. However
the arguments that an amendment is necessary are strong and sup-
ported by many individuals. We must not gamble with the consti-
tutional legitimacy of our Nation's executive branch. When a
President or a Vice President of the United States assumes his office,
the entire Nation and the world must know without doubt that he
does so as a matter of right. Only a constitutional amendment can
supply the necessary air of legitimacy.
The argument that Congress can designate a Vice President by law

is at best a weak one. The power of Congress in this regard is meas-
ured principally by article II, section 1, clause 6 which states that—

the Congress may by law provide for the Case of Removal,
Death, Resignation, or Inability, both of the President and
Vice President, declaring what officer shall then act as Presi-
dent, and such officer shall act accordingly, until the
Disability be removed, or a President shall be elected.

This is not in specific terms a power to declare what officer shall be
Vice President. It is a power to declare upon what officer the duties
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and powers of the office of President shall devolve when there is%
neither President nor Vice President to act.
To stand by ready for the powers and duties of the Presidential

office to devolve upon him at the time of death or inability of the
President, is the principal constitutional function of the Vice President.
It is clear that Congress can designate the officer who is to perform
that function when the office of Vice President is vacant. Indeed
it has done so in each of the Presidential Succession Acts. Should
there be any more objection to designating that officer Vice President
than there is to designating as President the Vice President upon
whom devolve the powers and duties of a deceased President, for
which designation there is no specific constitutional authorization?
The answer to that question is "Yes." The Constitution has given

the Vice President another duty and sets forth specific instructions as
to who is to perform it in his absence. Article I, section 2, clause 4
provides that the Vice President shall be the President of the Senate
and clause 5 provides that the Senate shall choose its other officers,
including a "President pro Tempore, in the Absence of the Vice Presi-
dent or when he shall exercise the Office of the President of the United
States." It is very difficult to argue that a person designated Vice
President by Congress, or selected in any way other than by the pro-
cedures outlined in amendments 12 and 22 can be, the President of the
Senate.
One of the principal reasons for filling the Office of Vice President

when it becomes vacant is to permit the person next. in line to become
familiar with the problems he will face should he be called upon to act
as President, e.g., to serve on the National Security Council, head the
President's Committee on Equal Employment Opportunity, partici-
pate in Cabinet meetings and take part in other top-level discussions
which lead to national policymaking decisions. Those who consider
a law sufficient to provide for filling a Vice Presidential vacancy point
out that the Constitution says nothing about such duties and there is
therefore nothing to prevent Congress from assigning these duties to
the officer it designates as next in line in whatever Presidential suc-
cession law it enacts. Regardless of what office he held at the time of
his designation as Vice President, however, he would have a difficult
time carrying out the duties of both offices at the same time.
When, to all these weaknesses, one adds the fact that no mat ter

what laws Congress may write describing the duties of the officer it
designates to act as Vice President, the extent to which the President
takes him into his confidence or shares with him the deliberations lead-
ing to executive decisions is to be determined largely by the President
rather than by statute, practical necessity would seem to require not
only that the procedure for determining who fills the Vice-Presidency
when it becomes vacant be established by constitutional amendment
but that the President be given an active role in the procedure what-
ever it be.

Finally, as in the case of inability, the most persuasive argument
in favor of amending the Constitution is the division of authority con-
cerning the authority of Congress to act on this subject. With this
division in existence it would seem that any statute on the subject
would be open to criticism and challenge at a time when absolute
1,,gitimacy was needed.

54-563 0 - 75 - 14
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ANALYSIS
Inability
The proposal now being submitted iscast in the form of a con-

stitutional amendment for the reasons which have been outlined
earlier.

Article II, section 1, clause 5 of the Constitution is unclear on two
important points. The first is whether the "office" of the President
or the "powers and duties of the said office" devolve upon the Vice
President in the event of Presidential inability. The second is who
has the authority to determine what inability is, when it commences,
and when it terminates. Senate Joint Resolution 139 resolves both
questions.
The first section would affirm the historical- practice by which a

Vice President has become President upon the death of the President,
further extending the practice to the contingencies of resignation or
removal from office. It separates the provisions relating to inability
from those relating to death, resignation, or removal, thereby elimi-
nating any ambiguity in the language of the present provision in
article II, section 1, clause 5.

Sections 3, 4, and 5 embrace the procedures for determining the
commencement and termination of Presidential inability.

Section 3 lends constitutional authority to the practice that has
heretofore been carried out by informal agreements between the
President and the person next in the line of succession. It makes clear
that the President may declare in writing his disability and that upon
such an occurrence the Vice President becomes Acting President.
By establishing the title of Acting President the proposal makes
clear that it is not the "office" but the "powers and duties of the
office" that devolve on the Vice President and further clarifies the
status of the Vice President during the period when he is discharging
the powers and duties of a disabled President.

Section 4 is the first step, of two, that embraces the most difficult
problem of inability—the factual determination of whether or not
inability exists. Under this section, if a President does not declare
that an inability exists, the Vice President, if satisfied that the Presi-
dent is disabled shall, with the written approval of a majority of the
heads of the executive departments, assume the discharge of the
powers and duties of the Office as Acting President upon the transmis-
sion of such declaration to the Congress.
The final success of any constitutional arrangement to secure

continuity in cases of inability must depend upon public opinion and
their possession of a sense of "constitutional morality." Without such
a feeling of responsibility there can be no absolute guarantee against
usurpation. No mechanical or procedural solution will provide a
complete answer if one assumes hypothetical cases in which most of
the parties are rogues and in which no popular sense of constitutional
propriety exists. It seems necessary that an attitude be adopted that
presumes we shall always be dealing with "reasonable men" at the
highest governmental level. The combination of the judgment of the
Vice President and a majority of the Cabinet members appears to
furnish the most feasible formula without upsetting the fundamental
checks and balances between the executive, legislative, and judicial
branches. It would enable prompt action by the persons closest to the
Preside nt, both politically and physically, and presumably most
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familiar with his condition. It is assumed that such decision would
be made only after adequate consultation with medical experts who
were intricately familiar with the President's physical and mental
condition.
There are many distinguished advocates for a specially constituted

group in the nature of a factfinding body to determine presidential
inability rather than the Cabinet. However, such a group would face
many dilemmas. If the President is so incapacitated that he cannot
declare his own inability the factual determination of inability would
be relatively simple. No need would exist for a special factfinding
body. Nor is a fact-finding bodyinecessary if the President can and
does declare his own inability. If, however, the President and those
around him differ as to whether he does suffer from an inability which
he is unwilling to admit, then a critical dispute exists. But this dis-
pute should not be determined by a special commission composed of
persons outside the executive branch. Such a commission runs a good
chance of coming out with a split decision. What would be the effect,
for example, if a commission of seven voted 4 to 3 that the Presi-
dent was fit and able to perform his Office? What power could he
exert during the rest of his term when, by common knowledge, a
change of one vote in the commission proceedings could yet deny him
the right to exercise the powers of his Office? If the vote were the
other way and the Vice President were installed as Acting President,
what powers could he exert when everyone would know that one vote
the other way could cause his summary removal from the exercise
of Presidential powers? If the man acting as President were placed
in this awkward, completely untenable and impotent position, the
effect on domestic affairs would be bad enough; the effect on the in-
ternational position of the United States might well be catastrophic.
However, in the interest of providing flexibility for the future, the

amendment would authorize the Congress to designate a different body
if this were deemed desirable in light of subsequent experience.

Section 5 of the proposed amendment would permit the President
to resume the powers and duties of the office upon his transmission
to the Congress of his written declaration that no inability existed.
However, should the Vice President and a majority of the heads of
the executive departments feel that the President is unable, then they
could _prevent the President from resuming the powers and duties of
the office by transmitting their written declaration so stating to the
Congress within 2 days. Once the declaration of the President stating
no inability exists and the declaration of the Vice President and a
majority of the heads of the executive departments stating that
inability exists, have been transmitted to the Congress, then the issue
is squarely joined. At this point the proposal recommends that the
Congress shall make the final determination on the existence of
inability. If the Congress determines by a two-thirds vote of both
Houses that the President is unable, then the Vice President continues
as Acting President. However, should the Congress fail in any manner
to cast a vote of two-thirds or more in both Houses supporting the
position that the President was unable to perform the powers and
duties of his office, then the President would resume the powers and
duties of the office. The recorruriendation for a vote of two-thirds
is in conformity with the provision of article I, section 3, clause 6 of
the Constitution relating to impeachments.
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This proposal achieves the goal of an immediate original transfer
in Executive authority and the resumption of it in consonance both
with the original intent of the framers of the Constitution and with
the balance of powers among the three branches of our Government
which is the permanent strength of the Constitution.
Vacancies
Section 2 is intended to virtually assure us that the Nation will

always possess a Vice President. It would require a President to
nominate a person to be Vice President whenever a vacancy occurred
in that Office. The nominee would take office as Vice President once
he had been confirmed by a majority vote in both Houses of the
Congress.

In considering this section of the proposal, it was observed that the
office of the Vice President has become one of the most important
positions in our country. The days are long past when it was largely
honorary and of little importance, as has been previously pointed out.
For more than a decade the Vice President has borne specific and
important responsibilitieS in the executive branch of Government.
He has come to share and participate in the executive functioning of
our Government, so that in the event of tragedy, there would be no
break in the informed exercise of executive authority. Never has
this been more adequately exemplified than by the recent uninter-
rupted assumption of the Presidency by Lyndon B. Johnson.

It is without contest that the procedure for the selection of a Vice
President must contemplate the assurance of a person who is com-
patible with the President. The importance of this compatibility
is recognized in the modern practice of both major political parties
in according the presidential candidate a voice in choosing his running
mate subject to convention approval. This proposal would permit
the President to choose his Vice President subject to congressional
approval. In this way the country would be assured of a Vice Presi-
dent of the same political party as the President, someone who would
presumably work in harmony with the basic policies of the President.

CONCLUSION

This amendment seeks to remove a vexatious constitutional prob-
lem from the realm of national concern. It concisely clarifies the
ambiguities of the present provision in the Constitution. In so doing,
it recognizes the vast importance of the office involved, and the neces-
sity to maintain continuity of the Executive power of the United
States.
The Subcommittee on Constitutional Amendments approved this

proposal after hearing testimony and receiving written statements
from many distinguished students on the subject. The subcom-
mittee also had the benefit of considerable study reflected in congres-
sional documents previously published on this subject. In the light
of all this material and evidence, the committee believes that a serious
constitutional gap exists with regard to Presidential inability and
vacancies in the office of the Vice President, and that the proposal
which is now presented is the best solution to the problem.
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RECOMMENDATION

The committee, after considering the several proposals now pending
before it relating to the matter of Presidential inability, reports favor-
ably on Senate Joint Resolution 139, with amendments, and recom-
mends its submission to the legislatures of the several States of the
United States so that it may become a part of the Constitution of the
United States.
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INDIVIDUAL VIEWS OF MR. HRUSKA

The problem of Presidential inability and succession has long
been neglected and ignored. It is for this reason that I welcome the
opportunity to consider the joint resolution now presented to the
Senate.
In the opinion of most legal scholars and writers who have given

this problem careful study, the solution lies in a constitutional.
amendment. Considering the gravity of this issue and the ramifica-
tions of the solution, it is imperative that in any proposal advanced
the paramount consitutional principle in our governmental frame-
work is preserved. That is the doctrine of separation of powers.
One cannot predict the political crisis in which the Presidential

powers may hang in balance. A review of the cases involving a dis-
abled President reveals the anxiety and confusion which can prevail.
It is also helpful to review the one case involving the impeachment
clause of the Constitution. The intrigue and interplay within the
Congress during the impeachment trial serves as a warning of clear
and present dangers when Congress is called upon to consider where
to place the mantle of the Presidential powers.
For these reasons our examination of proposed solutions should

carefully weigh the wisdom of adopting a method which does not
explicitly adhere to the principle of separation of powers. The exact
procedure prescribed, if clear and direct, is not my concern. Nor am
I wedded to any particular language. It is only the principle which
pervades the Constitution which I strongly feel should be respected
by any amendment.
With regard to Senate Joint Resolution 139, my preference would

be to leave the matter of providing a method to subsequent legislation,
so long as it is limited to a determination within the executive branch,
and not lock in any specified plan in constitutional terms. It is
therefore of considerable concern to me that Senate Joint Resolution
139 not only sets forth a particular method in an amendment but
goes further to provide a procedure whereby Congress can be thrust
into a controversy better left in the domain of the Executive.

ROMAN L. HIMSKA.

INDIVIDUAL VIEWS OF MR. KEATING

I heartily join in reporting favorably, with the amendments
approved by the committee, this proposed constitutional amendment
to the full Senate.

It is a great forward step, in my judgment, toward the final adop-
tion of a workable solution of • these twin problems, the problems
of succession and inability which from the adoption of the Consti-
tution have loomed as the most serious single threat to the stability
and continuity of the American Presidency as an institution.
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Yet much remains to be done. There is the task of shepherding
this measure, or some version of it, through both Houses of the Con-
gress by the required two-thirds vote in each; and then, for ratifica-
tion by the States, through the required three-fourths of the State
legislatures.
The process of amending the Constitution poses an additional

dimension to the problem. It is not enough that we devise a solu-
tion which on its merits appears to be workable. More is required.
The solution which we adopt here in the Senate must also be accept-
able elsewhere. It must be acceptable to at least two-thirds of our
colleagues in the House, many of whom have their own deeply held
convictions, as evidenced in various bills and resolutions, as to how
the problem should be handled. It must be acceptable also to as many
members of 50 State legislatures as will make possible its approval
in at least three-fourths of them. At bottom, of course, this means
that the solution must be acceptable to the American people, who
through their understanding of what needs to be done and their
expression of confidence in what is being proposed, will ultimately
decide the day in the Halls of Congress and m the State houses of
the Nation.
It is not enough, therefore, that Senate Joint Resolution 139, as

it is reported to the Senate, is a good solution and one that I myself
can thoroughly and conscientiously support. What is involved, in
addition, is the extent to which it will muster the support of others,
so that these efforts will not be in vain. This is a weighty practical
consideration. As many who have been concerned with these issues
over the years have said, it is ever so much more important to reach
an attainable solution than to strive for perfection at the considerable
risk of bogging down in disagreement as to precise detail.
It is this reason, among others, which impels me to offer certain sub-

stitute language to this resolution which, if adopted, would in my
judgment considerably enhance the chances of ultimate success as well
as providing an equally workable and in some respects, superior
plan.
These changes, which I shall describe and explain below, would

leave unaffected in their entirety sections 1 and 2 of the proposed
constitutional amendment. Both of these sections, one confirming
the so-called Tyler precedent and extending it to cases of resignation
and impeachment as well as death, the other providing for filling a
vacancy in the Office of Vice President by Presidential nomination
with confirmation by majority vote of both Houses of Congress, have
my unqualified and wholehearted endorsement.
Sections 3, 4, and 5, on the other hand, which would enshrine quite

detailed procedures on Presidential inability into the Constitution,
give me serious pause. In my judgment, it would be preferable to
simply provide by constitutional amendment that Congress shall have
the authority to establish inability procedures by ordinary legisla-
tion. This would avoid freezing any particular method into the
Constitution itself, make it easier to change the method if unfore-
seen defects are revealed by the actual operation of any congression-
ally prescribed plan, and most important, so simplify the amendment
as to make it more readily understood and, hopefully, more likely of
final congressional approval and ratification in the States.
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I therefore intend to offer an amendment to Senate Joint Resolu-
tion 139, which would strike present sections 3, 4, and 5, and insert
instead the following new sections 3,4, and 5:

SEC. 3. In case of the inability of the President to dis-
charge the powers and duties of the said office, the said
powers and duties shall devolve on the Vice President as
Acting President until the inability be removed.
SEC. 4. The Congress may bylaw provide for the case of

removal, death, resignation, or inability, both of the Presi-
dent and Vice President, declaring what officer shall then be
President, or in the case of inability, act as President, and
such officer shall be or act as President accordingly, until a
President shall be elected or, in the case of inability, until the
inability shall be earlier removed.
SEC. 5. The Congress may prescribe by law the method

by which the commencement and termination of any in-
ability shall be determined.

These three sections which I am proposing to substitute are identical
to the last three sentences of Senate Joint Resolution 35, sponsored
by the late Senator Kefauver and myself. Senate Joint Resolution
35 had earlier been approved by the Subcommittee on Constitutional
Amendments and at this moment is still pending on the agenda of
the parent Judiciary Committee.

Section 3 as I propose to amend it would make it clear that it is
not the "office" but. the "powers and duties of the office" of the
President which devolve on the Vice President in cases of Presidential
inability. By establishing the title of Acting President, the proposal
would further clarify the status of the Vice President during the
period when he is discharging the powers and duties of a disabled
President. In addition, it would make clear that the President may
reassume the powers and duties of his office when his inability has
ended. In all these respects, section 3 as I offer it would be identical
to section 3 of Senate Joint Resolution 139, except that no specific
provision would be made for a Presidential declaration of his own
inability which would temporarily displace him from the exercise of
his powers and duties. Rather, under this proposal, the method by
which the commencement of any period of inability is to be deter-
mined would be left for Congress to decide by ordinary legislation,
as explained below.
The section 4 that I propose would clarify the authority of Congress

to legislate on the subject of Presidential succession, both in cases of
removal, death, and resignation, and also in cases of inability. It
would permit Congress to declare "what officer shall be President"
where both the President and Vice President have been eliminated
by removal, death? or resignation. Then, if neither the President
nor the Vice President is able to discharge the powers and duties
of the Presidency due to their inability, the Congress would also be
enabled to declare what officer shall—

act as President * * * until a President shall be elected,
or * * * until the inability shall be removed.

Finally, the section 5 that I will offer would authorize Congress
to prescribe by law "the method by which the commencement and
termination of any inability shall be determined." This provision
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is at the heart of the amendments I propose, and represents my chief
point of difference with Senate Joint Resolution 139 as reported.
Past efforts to frame a constitutional amendment on inability have

endeavored, like Senate Joint Resolution 139, to set out in detail the
procedure to determine commencement and termination of a period of
Presidential inability. At one time, I myself favored the inability
commission approach, and even at this late date there are quite a
number of bills and resolutions in Congress to set up a commission.
These proposals have varied greatly in detail as to the membership
of such a commission, but most of them provide for either Cabinet,
congressional, judicial, or medical representation, or a combination
of one or more .of these. Every such proposal, however, has become
bogged down in argument as to whether, for example, Cabinet
members who presumptively owe their primary loyalty to the Presi-
dent would overcome reluctance to take action adverse to him; or
whether the service of legislators or judges on a commission would
violate the spirit of the separation of powers doctrine; or whether
doctors can be expected to participate wisely in the formulation of
what is, at bottom, a political decision.
At long last, and after much debate, Senator Kefauver and I,

simply as two Senators who had long sought a practical solution to
this problem, agreed that if anything was going to be done, all of
the detailed procedures which had been productive of delay and con-
troversy had best be scrapped for the time being in favor of merely
authorizing Congress in a constitutional amendment to deal with
particular methods by ordinary legislation. This, we agreed, would
later allow Congress to pick and choose the best form among all
the proposals without suffering the handicap of having to rally a
two-thirds majority in each House to do it. Senate Joint Resolution
35 was introduced to carry out the consensus we had reached.
The larmuage of Senate Joint Resolution 35 stemmed initially from

the New York Bar Association, and presently has the support of its
committee on constitutional law. Its basic provisions were also fav-
orably recommended by the American Bar Association's Committee
on Jurisprudence and Law Reform in 1960, and in 1962 the American
Bar Association reaffirmed its endorsement of what is now Senate
Joint Resolution 35. At that time, the Association of the Bar of the
City of New Yorle endorsed it, too. As recently as June of 1963, the
then president-elect nominee of the American Bar Association testi-
fied in behalf of the association before the Constitutional Amend-
ments Subcommittee in support of Senate Joint Resolution 35.
Finally, the Deputy Attorney General, speaking for the Department
of Justice, who testified in 1963 and who has reaffirmed his earlier
testimony this year as still reflecting the Department's views, is in
favor of the approach of Senate Joint Resolution 35. In short, at
one time or another, Senate Joint Resolution 35 has had the approval
of all of the bar associations which had devoted years of careful study
and consideration to this problem. And while neither President Ken-
nedy nor President Johnson chose to take a personal stand on any
particular proposal, it may be fairly said that the Justice Depart-
ment's continued endorsement of Senate Joint Resolution 35 is closely
tantamount to an administration position.
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As I understand it, the principal objection to the approach taken by
Senate Joint Resolution 35 has been that it would give Congress a
"blank check" in the area of presidential inability, and that State
legislators especially would balk at a "blank check" constitutional
amendment. Apart from the fact that the Constitution in major
part is full of "blank check" provisions—the enumerated powers of
Congress under article I provide the most noteworthy example—
and that, moreover, the States have previously ratified "blank check"
amendments such as, for example, the income tax amendment, and the
prohibition amendment which left all enforcement details to Con-
gress, the short answer is that Congress here would not be left free
to do whatever it wishes. Here is what the Deputy Attorney General,
speaking for the Justice Department, had to say on that point:

One objection may be that this provision is a blank check
which, .if abused, could upset the balance of power between
the legislative and executive branches, and place the Presi-
dent at the mercy of a hostile Congress. I think this danger
is quite remote, and at all events not great enough to out-
weigh the advantages of conferring this authbrity upon the
Congress which represents the national electorate over more
complex constitutional provisions. If the methods adopted
by Congress for dealing with the problem do not meet the
standards of the separation of powers or otherwise satisfy
the President, he may veto the bill, and his veto could be
overridden only by two-thirds of each House. Moreover, if
Congress enacts a measure which is approved by the Presi-
dent, and thereafter attempts to amend or repeal it, its action
will also be subject to approval or veto by the President.
It seems unlikely, therefore, that any bill would ever be
enacted into law which was not acceptable to the President,
and which did not afford adequate protection to the people
and to the office of President (1964 hearings, p. 201) .

It should be added to this, of course, that the President's approval
is not required for a proposed constitutional amendment to go to the
States for ratification. In my judgment, it is very important, both as
a matter of substance and symbolically, that the Presidency as an
institution place its imprimatur upon whatever concrete procedures
on presidential inability are ultimately decided upon. Establishing
inability procedures by ordinary statute, as would be authorized by
my proposed section 5, would permit the President, in behalf of him-
self and the office he occupies, to participate in the process of setting
up proper inability procedures.
I cannot too enthusiastically join in the fine analysis of the Deputy

Attorney General as to the other overriding advantages of the flexible
approach embodied in Senate Joint Resolution 35. The Deputy
Attorney General has stated:

* * * The wisdom of loading the Constitution down by
writing detailed procedural and substantive provisions into it
has been questioned by many scholars and statesmen. The
framers of the Constitution saw the wisdom of using broad
and expanding concepts and principles that could be adjusted
to keep pace with current needs. The chances are that sup-
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plemental legislation would be required in any event. In
addition, crucial and urgent new situations may arise in the
changing future * * * where it may be of importance that
Congress, with the President's approval, should be able to
act promptly without being required to resort to still an-
other amendment to the Constitution. Senate Joint Resolu-
tion 35 makes this possible.
Since it is difficult to foresee all of the possible circum-

stances in which the Presidential inability problem could
arise, we are opposed to any constitutional amendment which
attempts to solve all these questions by a series of complex
procedures. We think that the best solution to the basic
problems that remain would be a simple constitutional
amendment, such as Senate Joint Resolution 35, * * *. Such
an amendment would supply the flexibility which we think
is indispensable and, at the same time, put to rest what legal
problems may exist under the present provisions of the
Constitution as supplemented by practice and understanding.
[Emphasis supplied.] (1964 hearings, p. 203.)

And finally, I repeat that the simpler amendment, so capable of
being readily understood by the people and by their representatives
in the State legislatures, Is in the J,radition of constitution-making.
The States have ratified a whole series of amendments giving Con-
gress the power to enforce them "by appropriate legislation," includ-
ing the 13th amendment prohibiting slavery; the 14th amendment's
due process, equal protection and other civil rights clauses; the 15th
amendment's voting guarantees; the 16th amendment's broad grant
of income-taxing authority; the 18th or prohibition amendment; the
19th or women's suffrage amendment; and the 23d or District of
'Columbia vote amendment. .There is absolutely no reason why State
legislators should not wish to grant similar broad powers to Congress
here where, unlike as in many previous amendments, no funda-
mental clash is involved between the respective powers of the
Federal and State governments and the matter merely goes to the
mechanics, although very important mechanics to be sure, of coping
with potential emergencies in the office of Chief Executive of the
Federal Government.
So that there may be no basis for misunderstanding, I intend to

.offer my proposed amendments not out of intransigent opposition to
Senate Joint Resolution 139 but out of a firm belief that the Senate
should be afforded an opportunity to exercise its best political judg-
ment in choosing between two reasonable alternatives. Most if not
all of us are well enough acquainted with our respective State legis-
latures to form a rough "guesstimate" as to which alternative will
fare better in the process of submitting an amendment to the States
for ratification. And all of us, lam sure, have our firm notions as to
the nature of constitution-making and hOwl best!tolframe a provision
which the American people may have to live with for a long time.
If the amendments I intend to offer are approved by a majority of

the Senate, other members of the Subcommittee on Constitutional
Amendments, we have agreed, will be prepared to endorse the new
sections and work for their approval m the States. On the other
hand, if my amendments are not approved here I shall fully and
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unreservedly vote for Senate Joint Resolution 139 as it presently
stands and do all within my power to finally bring about its adoptionas a solution to this most important and fundamental problem ofAmerican Government.

KENNETH B. KEATING.
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PRESIDENTIAL INABILITY AND VACANCIES IN THE
OFFICE OF THE VICE PRESIDENT

FEBRUARY 19, 1965.—Ordered to be printed

Mr. BAYH, from the Committee on the Judiciary, submitted
the following

REPORT

together with

INDIVIDUAL VIEWS

[To accompany S. J. Res. 1]

The Committee on the Judiciary, to which was referred the reso-
lution (S.J. Res. 1), proposing an amendment to the Constitution
of the United States relating to succession to the Presidency and
Vice-Presidency and to cases where the President is unable to dis-
charge the powers and duties of his office, having considered the
same, reports favorably thereon with amendments and recommends
that the resolution as amended be agreed to.

AMENDMENTS

On page 2, in line 14, strike "If the President declares in writing"
and insert in lieu thereof: "Whenever the President transmits to the
President of the Senate and the Speaker of the House of Representa-
tives his written declaration".
On page 2, strike the entire text of section 4, and insert in lieu

thereof the following:
Whenever the Vice President, and a majority of the princi-
pal officers of the executive departments or such other body
as Congress may by law provide, transmit to the President,
of the Senate and the Speaker of the House of Representa-
tives their written declaration that the President is unable
to discharge the powers and duties of his office, the Vice
President shall immediately assume the powers and duties
of the office as Acting President.
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On page 3, in lines 1 and 2, strike the word "Con- gress" and insert
in lieu thereof the following:

President of the Senate and the Speaker of the House of
Representatives

On page 3, in line 5, strike the word "heads" and insert in lieu
thereof the following: "principal officers".
On page 3, in line 9, strike the words "will immediately" and insert

in lieu thereof "shall immediately proceed to".

PURPOSE OF AMENDMENTS

The text of Senate Joint Resolution 1, as introduced, requires, under
certain contingencies, for a written declaration to be made by the
President, under section 3, and by the Vice President and principal
officers of the executive departments under section 4, and, by the
President, the Vice President and principal officers of the executive
departments under section 5. It is the intention of the committee
that for the best interests of the country to be served, notice by all
parties should be public notice. The committee feels that notice by
transmittal to the President of the Senate and the Speaker of the
House of Representatives guarantees notice to the entire country.
The committee is concerned about the possibility that such written

declaration might be transmitted during a period in which Congress
was not in session. In this event the committee feels that transmittal
of such written declaration to the presiding officers of both Houses,
the President of the Senatp and the Speaker of the House of Repre-
sentatives, would be sufficient transmittal under the terms of this
amendment.
It is the opinion of the committee that, under the language of

section 5, Congress is empowered to reconvene in special session to
consider any disability question arising under this section. Further-
more, under the language of this section, the President of the Senate
and the Speaker of the House of Representatives would be required
to call a special session of the Congress to consider the question of
presidential inability whenever the President's ability to perform the
powers and duties of his office are questioned under the terms of
section 5. However, nothing contained in this proposed amendment
should be construed to limit the power of the President from exercising
his existing constitutional authority to call for a special session of
the Congress.

It is further understood by the committee that should the President
of the Senate and the Speaker of the House of Representatives not be
found in their offices at the time the declaration was transmitted that
transmittal to the office of such presiding officers would suffice for
sufficient notice under the terms of this amendment.

It is the judgment of the committee that the language "principal
officers of the executive departments" more adequately conveys the
intended meaning of sections 4 and 5, that only those members of the
President's official Cabinet were to participate in any decision of
disability referred to under these sections. This language finds
precedent under article II, section 2, clause 1, of the Constitution.
The pertinent language there reads as follows:

he may require the Opinion, in writing, of the principal
Officer in each of the executive Departments,
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In its discussion of the ramifications of section 5, the committee
considered it important to add additional stress to the interpretation
of two questions which might arise:
(1) Who has the powers and duties of the office of the President

while the provisions of section 5 are being implemented?
(2) Under what sense of urgency is Congress required to act in

carrying out provisions of this section?
Under the terms of section 3 a President who voluntarily transfers

his powers and duties to the Vice President may resume these powers
and duties by making a written declaration of his ability to perform
the powers and duties of his office and transmitting such declaration
to the President of the Senate and the Speaker of the House of Repre-
sentatives. This will reduce the reluctance of the President to utilize
the provisions of this section in the event he fears it would be difficult
for him to regain his powers and duties once he has voluntarily
relinquished them.
However, the intent of section 5 is that the Vice President is to

continue to exercise the powers and duties of the office of Acting Presi-
dent until a determination on the President's inability is made by
Congress. It is also the intention of the committee that the Con-
gress should act swiftly in making this determination, but with suffi-
cient opportunity to gather whatever evidence it determined necessary
to make such a final determination. The language, as amended, reads
as follows:

Thereupon Congress shall immediately proceed to decide the
issue.

It was the opinion of the committee that the words "Thereupon",
"shall", and "immediately" were sufficiently strong to indicate the
necessity for prompt action.

Precedence for the use of the word "immediately" and the inter-
pretation thereof may be found in the use of this same word, "im-
mediately" in the 12th amendment to the Constitution. In the 12th
amendment, in the event no candidate for President receives a
majority of the electoral votes, the House of Representatives "shall
choose immediately,". The committee was of the opinion that the
same sense of urgency attendant to the use of the word 'immediately"
in the 12th amendment when Congress was in fact deciding who
would be the President of the United States should be attendant in
proceedings in which the Congress was deciding whether the President
of the United States should be removed from his office because of
his inability to perform the powers and duties thereof.
The committee is concerned that congressional action under the

terms of section 5 should be taken under the greatest sense of urgency.
However, because of the complexities involved in determining different
types of disability, it is felt unwise to prescribe any specific time
limitation to congressional deliberation thereupon. Indeed, the
committee feels that Congress should be permitted to collect all
necessary evidence and to participate in the debate needed to make
a considered judgment.
The discussion of the committee made it abundantly clear that the

proceedings in the Congress prescribed in section 5 would be pursued
under rules prescribed, or to be prescribed, by the Congress itself.
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PURPOSE OF THE RESOLUTION AS AMENDED

The purpose of Senate Joint Resolution 1, as amended, is to provide
for continuity in the office of the Chief Executive [in the event that
the President becomes unable to exercise the powers and duties of the
office] and further, to provide for the filling of vacancies in the office
of the Vice President whenever such vacancies may occur.

STATEMENT

The constitutional provisions
The Constitution of the United States, in article II, section 1,

clause 5, contains provisions relating to the continuity of the executive
power at times of death, resignation, inability, or removal of a Presi-
dent. No replacement provision is made in the Constitution where a
vacancy occurs in the Office of the Vice President. Article II, section
1, clause 5 reads as follows:

In Case of the Removal of the President from Office, or
at his Death, Resignation, or Inability to discharge the
Powers and Duties of the said Office, the same shall devolve
on the Vice President, and the Congress may by Law provide
for the Case of Removal, Death, Resignation or Inability,
both of the President and Vice President, declaring what
Officer shall then act as President, and such Officer shall act
accordingly, until the Disability be removed, or a President
shall be elected.

This is the language of the Constitution as it was adopted by the
Constitutional Convention upon recommendation of the Committee
on Style. When this portion of the Constitution was submitted to
that Committee it read as follows:

In case of his (the President's) removal as aforesaid,
death, absence, resignation, or inability to discharge the
powers or duties of his office, the Vice President shall exer-
cise those powers and duties until another President be
chosen, or until the inability of the President be removed.
The Legislature may declare by law what officer of the

United States shall act as President, in case of the death,
resignation, or disability of the President and Vice President;
and such olScer shall act accordingly, until such disability
be removed, or a President shall be elected.

While the Committee on Style was given no authority to change the
substance of prior determinations of the Convention, it is clear that
this portion of the draft which that Committee ultimately submitted
was a considerable alteration of the proposal which the Committee
had received.
The inability clause and the Tyler precedent
The records of the Constitutional Convention do not contain any

explicit interpretation of the provisions as they relate to inability.
As a matter of fact, the records of the Convention contain only one
apparent reference to the aspects of this clause which deal with the
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question of disability. It was Mr. John Dickinson, of Delaware, who,
on August 27, 1787, asked:

What is the extent of the term "disability" and who is to be
the judge of it? (Farrand, "Records of the Constitutional
Convention of 1787," vol. 2, P. 427.)

The question is not answered so far as the records of the Convention
disclose.

It was not until 1841 that this clause of the Constitution was called
into question by the occurrence of one of the listed contingencies.
In that year President William Henry Harrison died, and Vice Presi-
dent John Tyler faced the determination as to whether, under this
provision of the Constitution, he must serve as Acting President or
whether he became the President of the United States. Vice President
Tyler gave answer by taking the oath as President of the United States.
While this evoked some protest at the time, noticeably that of Senator
William Allen, of Ohio, the Vice President (Tyler) was later recognized
by both Houses of Congress as President of the United States (Con-
gressional Globe, 27th Cong., 1st sess., vol. 10, pp. 3-5, May 31—
June 1, 1841).

This precedent of John Tyler has since been confirmed on seven
occasions when Vice Presidents have succeeded to the Presidency of
the United States by virtue of the death of the incumbent President.
Vice Presidents Fillmore, Johnson, Arthur, Theodore Roosevelt,
Coolidge, Truman, and Lyndon Johnson all became President in this
manner.
The acts of these Vice Presidents, and the acquiescence in, or

confirmation of, their acts by Congress have served to establish a
precedent that, in one of the contingencies under article II, section 1,
clause 5, that of death, the Vice President becomes President of the
United States.
The clause which provides for succession in case of death also

,applies to succession in case of resignation, removal from office, or
inability. In all four contingencies, the Constitution states: "the
same shall devolve on the Vice President."
Thus it is said that whatever devolves upon the Vice President

upon death of the President, likewise devolves upon him by reason of
the resignation, inability, or removal from office of the President.
(Theodore Dwight, "Presidential Inability, North American Review,"
vol. 133, P. 442 (1919).)
The Tyler precedent, therefore, has served to cause doubt on the

ability of an incapacitated President to resume the functions of his
office upon recovery. Professor Dwight, who later became president
of Yale University, found further basis for this argument in the fact
that the Constitution, while causing either the office, or the power and
duties of the office, to "devolve" upon the Vice President, is silent on
the return of the office or its functions to the President upon recovery.
'Where both the President and Vice President are incapable of serving,
the Constitution grants Congress the power to declare what officer
shall act as President "until the disability is removed."
These considerations apparently moved persons such as Daniel

Webster, who was Secretary of State when Tyler took office as Presi-
dent, to declare that the powers of the office are inseparable from the

54-563 0 - 75 - 15
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office itself and that a recovered President could not displace a Vice
President who had assumed the prerogatives of the Presidency. This
interpretation gains support by implication from the language of
article I, section 3, clause 5 of the Constitution which provides that:

The Senate shall chus6 their other Officers, and also a
President pro tempore, in the absence of the Vice President,
or when he shall exercise the office of President of the United
States. [Italic supplied.]

The doubt engendered by precedent was so strong that on two
occasions in the history of the United States it has contributed materi-
ally to the failure of Vice Presidents to assume the office of President at
a time when a President was disabled. The first of these occasions
arose in 1881 when President Garfield fell victim of an assassin's
bullet. President Garfield lingered for some 80 days during which he
performed but one official act, the signing of an extradition paper.
There is little doubt but that there were pressing issues before the
executive department at that time which required the attention of a
Chief Executive. Commissions were to be issued to officers of the
United States. The foreign relations of this Nation required attention.
There was evidence of mail frauds involving officials of the Federal
Government. Yet only such business as could be disposed of by the
heads of Government departments, without Presidential supervision,
was handled. Vice President Arthur did not act. Respected legal
opinion of the day was divided upon the ability of the President to
resume the duties of his office should he recover. (See opinions of
Lyman Trumbull, Judge Thomas Cooley, Benjamin Butler and Prof.
Theodore Dwight, "Presidential Inability, North American Review,"
vol. 133, pp. 417-446 (1881).)
The division of legal authority on this question apparently extended

to the Cabinet, for newspapers of that day, notably the" New York
Herald, the New York Tribune, and the New York Times contain
accounts stating that the Cabinet considered the question of the
advisability of the Vice President acting during the period of the
President's incapacity. Four of the seven Cabinet members were
said to be of the opinion that there could be no temporary devolution
of Presidential power on the Vice President. This group reportedly
included the then Attorney General of the United States, Mr. Wayne
MacVeagh. All of Garfield's Cabinet were of the view that it would
be desirable for the Vice President to act but since they could not
agree upon the ability of the President to resume his office upon
recovery, and because the President's condition prevented them from
presenting the issue to him directly the matter was dropped.
It was not until President Woodrow Wilson suffered a severe stroke

in 1919 that the matter became one of pressing urgency again. This
damage to President Wilson's health came at a time when the struggle
concerning the position of the United States in the League of Nations
was at its height. Major matters of foreign policy such as the Shan-
tung Settlement were unresolved. The British Ambassador spent
4 months in Washington without being received by the President.
Twenty-eight acts of Congress became law without the President's
signature (Lindsay Rogers, "Presidential Inability, the Review,"
May 8, 1920; reprinted in 1958 hearings before Senate Subcommittee
on Constitutional Amendments, _pp_. 232-235). The President's
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wife and a group of White House associates acted as a screening
board on decisions which could be submitted to the President without
impairment of his health. (See Edith Bolling Wilson, "My Memoirs,"
pp. 288-290; Hoover, "Forty-two Years in the White House," pp.
105-106; Tumulty, "Woodrow Wilson as I Know Him," pp. 437-438.)
As in 1881, the Cabinet considered the advisability of asking the

Vice President to act as President. This time, there was considerable
opposition to the adoption of such procedure on the part of assistants
of the President. It has been reported by a Presidential secretary
of that day that he reproached the Secretary of State for suggesting
such a possibility (Joseph P. Tumulty, "Woodrow Wilson as I Know
Him," pp. 443-444). Upon the President's ultimate recovery, the
President caused the displacement of the Secretary of State for
reasons of alleged disloyalty to the President (Tumulty, "Woodrow
Wilson as I Know Him, pp. 444-445).
On three occasions during the Eisenhower administration, incidents

involving the physical health of the President served to focus attention
on the inability clause.

President Eisenhower became concerned about the gap in the
Constitution relative to Presidential inability, and he attempted to
reduce the hazards by means of an informal agreement with Vice
President Nixon. The agreement provided:

1. In the event of inability the President would, if possible,
so inform the Vice President, and the Vice President would serve
as Acting President, exercising the powers and duties of the
office until the inability had ended.
2. In the event of an inability which would prevent the

President from so communicating with the Vice President, the
• Vice President, after such consultation as seems to him appro-
priate under the circumstances, would decide upon the devolu-
tion of the powers and duties of the office and would serve as
Acting President until the inability had ended.

3. The President, in either event, would determine when the
inability had ended and at that time would resume the full
exercise of the powers and duties of the Office.

President Kennedy entered into a similar agreement with Vice
President Johnson as did President Johnson with Speaker John
McCormack and Vice President Hubert Humphrey. Such informal
agreements cannot be considered an adequate solution to the problem
because: (A) Their operation would differ according to the relation-
ship between the particular holders of the offices; (B) a private
agreement cannot give the Vice President clear authority to dis-
charge powers conferred on the President by the Constitution,
treaties, or statutes; (C) no provision is made for the situation in
which a dispute exists over whether or not the President is disabled.
Former Attorneys General Brownell and Rogers as well as Attorney
General Kennedy agree that the only definitive method to settle the
problem is by means of a constitutional amendment.

THE NEED FOR CHANGE

The historical review of the interpretation of article II, section 1,
clause 5, suggests the difficulties which it has already presented.
The language of the clause is unclear, its application uncertain. The
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clause couples the contingencies of a permanent nature such as death,
resignation, or removal from office, with inability, a contingency
which may be temporary. It does not clearly commit the determi-
nation of inability to any individual or group, nor does it define
inability so that the existence of such a status may be open and
notorioUs. It leaves uncertain the capacity in which the Vice Presi-
dent acts during a period of inability of the President. It fails to
define the period during which the Vice President serves. It does
not specify that a recovered President may regain the prerogatives
of his office if he has relinquished them. It fails to provide any
mechanism for determining whether a President has in fact recovered
from his inability, nor does it indicate how a President, who sought to
recover his prerogatives while still disabled, might be prevented from
doing so.
The resolution of these issues is imperative if continuity of Execu-

tive power is to be preserved with a minimum of turbulence at times
when a President is disabled. Continuity of executive authority is
more important today than ever before. The concern which has been
mainfested on previous occasions when a President was disabled, is
increased when the disability problem is weighed in the light of the
increased importance of the Office of the Presidency to the United
States and to the world.
This increased concern has in turn manifested an intensified exami-

nation of the adequacy of the provisions relating to the orderly transfer
of the functions of the Presidency. Such an examination is not
reassuring. The constitutional provision has not been utilized because
its procedures have not been clear. After 175 years of experience
with the Constitution the inability clause remains an untested pro-
vision of uncertain application.

METHOD OF CHANGE

In previous instances in history when this question has arisen, one
of the major considerations has been whether Congress could con-
stitutionally proceed to resolve the problem by statute, or whether
an enabling constitutional amendment would be necessary. As early
as 1920, when the Committee on the Judiciary of the House of Rep-
resentatives, 66th Congress, 2d session, considered the problem,
Representatives Madden, Rogers, and McArthur took the position
that the matter of disability could be dealt with by statute without
an amendment to the Constitution, whereas Representative Fess
was of the opinion that Congress was not authorized to act under the
Constitution, and that an amendment would first have to be adopted
(hearings before the Committee on the Judiciary, House of Rep-
resentatives, February 26 and March 1, 1920). Through the years,
this controversy has increased in intensity among Congressmen and
constitutional scholars who have considered the presidential inability
problem.
Those who feel that Congress does not have the authority to resolve

the matter by statute claim that the Constitution does not support a
reasonable inference that Congress is empowered to legislate. They
point out that article II, section 1, clause 5 of the Constitution author-
ized Congress to provide by statute for the case where both the Presi-
dent and Vice President are incapable of serving. By implication
Congress does not have the authority to legislate with regard to the
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situation which concerns only a disabled President, with the Vice
President succeeding to his powers and duties. Apparently this is
the proper construction, because the first statute dealing with Presi-
dential succession under article II, section 1, clause 6, which was
enacted by contemporaries of the framers of the Constitution, did
not purport to establish succession in instances where the President
alone was disabled (act of March 1, 1792, 1 Stat. 239).

Serious doubts have also been raised as to whether the "necessary
and proper" authority of article I, section 8, clause 18, gives the
Congress the power to legislate in this situation. The Constitution
does not vest any department or office with the power to determine
inability, or to decide the term during which the Vice President shall
act, or to determine whether and at what time the President may later
regain his prerogatives upon recovery. Thus it is difficult to argue
that article I, section 8, clause 18 gives the Congress the authority to
make all laws which shall be necessary and proper for carrying out
such powers.
In recent years, there seems to have been a strong shift of opinion

in favor of the proposition that a constitutional amendment is neces-
sary, and that a mere statute would not be adequate to solve the
problem. The last three Attorneys General who have testified on the
matter, Herbert Brownell, William P. Rogers, and Acting Attorney
General Nicholas deB. Katzenbach, have agreed an amendment is
necessary. In addition to the American Bar Association and the
American Association of Law Schools, the following organizations
have agreed an amendment is necessary: the State bar associations
of Arizona, Arkansas, California, Colorado, Connecticut, Hawaii,
Indiana, Iowa, Kansas, Louisiana, Michigan, Ohio, Rhode Island,
Texas, Virginia, Vermont; and the bar associations of Denver, Colo.;
the District of Columbia; Dade County, Fla.; city of New York;
Passaic County, N.J.; Greensboro, N.C.; York County, Pa.; and
Milwaukee, Wis.
The most persuasive argument in favor of amending the Constitution

is that so many legal questions have been raised about the authority
of Congress to act on this subject without an amendment that any
statute on the subject would be open to criticism and challenge at
the most critical time—that is, either when a President had become
disabled, or when a President sought to recover his office. Under
these circumstances, there is an urgent need to adopt an amendment
which would distinctly enumerate the proceedings for determination
of the commencement and termination of disability.
Filling of vacancies in the Office of the President

While the records of the Consititutional Convention disclosed
little insight on the framers' interpretation of the inability provisions
of the Constitution, they do reveal that wide disagreement prevailed
concerning whether or not a Vice President was needed. If he was
needed, what were to be his official duties, if any.
The creation of the office of Vice President came in the closing

days of the Constitutional Convention. Although such a position
was considered very early in the Convention, later proposals envisaged
the President of the Senate, the Chief Justice and even a council of
advisers, as persons who would direct the executive branch should a
lapse of Executive authority come to pass;
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On September 4, 1787, a Committee of Eleven, selected to deliberate
those portions of the Constitution which had been postponed, recom-
mended that an office of Vice President be created and that he be
elected with the President by an electoral college. On September 7,
1787, the Convention discussed the Vice-Presidency and the duties to
be performed by the occupant of the office. Although much de-
liberation ensued regarding the official functions of the office, little
thought seems to have been given to the succession of the Vice Presi-
dent to the office of President in case of the death of the President.
A committee, designated to revise the style of and arrange the

articles agreed to by the House, returned to Convention on September
12, 1787, a draft which for all practical purposes was to become the
Constitution of the United States. It contemplated two official
duties for the Vice President: (1) to preside over the Senate, in which
capacity he would vote when the Senate was "equally divided" and
open the certificates listing the votes of the presidential electors, and
(2) to discharge the' powers and duties of the President in case of his
death, resignation, removal, or inability.
While the Constitution does not address itself in all cases to specifics

regarding the Vice President as was the case for the President, the
importance of the office in view of the Convention is made apparent
by article II, section 1, clause 3. This clause, the original provision
for the election of the President and the Vice President, made it clear
that it was designed to insure that the Vice President was a person
equal in stature to the President.
The intent of the Convention, however, was totally frustrated when

the electors began to distinguish between the two votes which article
II, section 1, clause 3 had bestowed upon them. This inherent defect
was made painfully apparent in the famous Jefferson-Burr election
contest of 1800, and in 1804 the 12th amendment modified the college
voting to prevent a reoccurrence of similar circumstances.
There is little doubt the 12th amendment removed a serious defect

from the Constitution. However, its passage, coupled with the
growing political practice of nominating Vice Presidents to appease
disappointed factions of the parties, began a decline that was in ensu-
ing years to mold the Vice-Presidency into an office of inferiority and
disparagement.

Fortunately, this century saw a gradual resurgence of the importance
of the Vice-Presidency. He has become a regular member of the
Cabinet, Chairman of the National Aeronautics and Space Council,
Chairman of the President's Committee on Equal Employment Op-
portunities, a member of the National Security Council, and a personal
envoy for the President. He has in the eyes of Government regained
much of the "equal stature" which the framers of the Constitution
contemplated he should entertain.

THE NEED FOR CHANGE

The death of President Kennedy and the accession of President
Johnson in 1963 pointed up once again the abyss which exists in the
executive branch when there is no incumbent Vice President. Sixteen
times the United States of America has been without a Vice President,
totaling 37 years during our history.
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As has been pointed out, the Constitutional Convention in its
wisdom foresaw the need to have a qualified and able occupant of the
Vice President's office should the President die. They did not,
however, provide the mechanics whereby a Vice-Presidential vacancy
could be filled.
The considerations which enter into a determination of whether

provisions for filling the office of Vice President when it becomes
vacant should be made by simple legislation or require a constitutional
amendment are similar to those which enter into the same kind of
determination about Presidential inability provisions. In both cases,
there is some opinion that Congress has authority to act. However,
the arguments that an amendment is necessary are strong and sup-
ported by many individuals. We must not gamble with the consti-
tutional legitimacy of our Nation's executive branch. When a
President or a Vice President of the United States assumes his office,
the entire Nation and the world must know without doubt that he
does so as a matter of right. Only a constitutional amendment can
supply the necessary air of legitimacy.
The argument that Congress can designate a Vice President by law

is at best a weak one. The power of Congress in this regard is meas-
ured principally by article II, section 1, clause 6 which states that—

the Congress may by law provide for the Case of Removal,
Death, Resignation, or Inability, both of the President and
Vice President, declaring what officer shall then act as Presi-
dent, and such officer shall act accordingly, until the
Disability be removed, or a President shall be elected.

This is not in specific terms a power to declare what officer shall be
Vice President. It is a power to declare upon what officer the duties
and powers of the office of President shall devolve when there is
neither President nor Vice President to act.
To stand by ready for the powers and duties of the Presidential

office to devolve upon him at the time of death or inability of the
President, is the principal constitutional function of the Vice President.
It is clear that Congress can designate the officer who is to perform
that function when the office of Vice President is vacant. Indeed
it has done so in each of the Presidential Succession Acts. Should
there be any more objection to designating that officer Vice President
than there is to designating as President the Vice President upon
whom devolve the powers and duties of a deceased President, for
which designation there is no specific constitutional authorization?
The answer to that question is 'Yes." The Constitution has given

the Vice President another duty and sets forth specific instructions as
to who is to perform it in his absence. Article I, section 2, clause 4,
provides that the Vice President shall be the President of the Senate
and clause 5 provides that the Senate shall choose its other officers
including a "President pro Tempore, in the Absence of the Vice Presi-
dent or when he shall exercise the Office of the President of the United
States." It is very difficult to argue that a person designated Vice
President by Congress, or selected in any way other than by the pro-
cedures outlined in amendments 12 and 22 can be, the President of the
Senate.
• One of the principal reasons for filling the office of Vice President
when it becomes vacant is to permit the person next in line to become
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familiar with the problems he will face should he be called upon to act
as President, e.g., to serve on the National Security Council, head the
President's Committee on Equal Employment Opportunity, partici-
pate in Cabinet meetings and take part in other top-level discussions
which lead to national policy-making decisions. Those who consider
a law sufficient to provide for filling a Vice Presidential vacancy point
out that the Constitution says nothing about such duties and there is
therefore nothing to prevent Congress from assigning these duties to
the officer it designates as next in line in whatever Presidential suc-
cession law it enacts. Regardless of what office he held at the time of
his designation as Vice President, however, he would have a difficult
time carrying out the duties of both offices at the same time.
When, to all these weaknesses, one adds the fact that no matter

what laws Congress may write describing the duties of the officer it
designates to act as Vice President, the extent to which the President
takes him into his confidence or shares with him the deliberations lead-
ing to executive decisions is to be determined largely by the President
rather than by statute, practical necessity would seem to require not
only that the procedure for determining who fills the Vice-Presidency
when it becomes vacant be established by constitutional amendment
but that the President be given an active role in the procedure what-
ever it be.

Finally, as in the case of inability, the most persuasive argument
in favor of amending the Constitution is the division of authority con-
cerning the authority of Congress to act on this subject. With this
division in existence it would seem that any statute on the subject
would be open to criticism and challenge at a time when absolute
legitimacy was needed.

Imability
The proposal now being submitted is cast in the form of a con-

stitutional amendment for the reasons which have been outlined
earlier.

Article II, section 1, clause 5 of the Constitution is unclear on two
important points. The first is whether the "office" of the President
or the "powers and duties of the said office" devolve upon the Vice
President in the event of Presidential inability. The second is who
has the authority to determine what inability is, when it commences,
and when it terminates. Senate Joint Resolution 1 resolves both
questions.
The first section would affirm the historical practice by which a

Vice President has become President upon the death of the President,
further extending the practice to the continpncies of resignation or
removal from office. It separates the provisions relating to inability
from those relating to death, resignation, or removal, thereby elimi-
nating any ambiguity in the language of the present provision in
article II, section 1, clause 5.

Sections 3, 4, and 5 embrace the procedures for determining the
commencement and termination of Presidential inability.

Section 3 lends constitutional authority to the practice that has
heretofore been carried out by informal agreements between the
President and the person next in the line of succession. It makes clear
that the President may declare in writing his disability and that upon
such an occurrence the Vice President becomes Acting President.

ANALYSIS
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By establishing the title of Acting President the proposal makes
clear that it is not the 'office" but the "powers and duties of the
office" that devolve on!the Vice President and further clarifies the
status of the Vice President during the period when he is discharging
the powers and duties of a disabled President.

Section 4 is the first step, of two, that embraces the most difficult
problem of inability—the factual determination of whether or not
inability exists. Under this section, if a President does not declare
that an inability exists, the Vice President, if satisfied that the Presi-
dent is disabled shall, with the written approval of a majority of the
heads of the executive departments, assume the discharge of the
powers and duties of the'Office as Acting'President upon the transmis-
sion of such declaration to the Congress.
The final success of any constitutional arrangement to secure

continuity in cases of inability must depend upon public opinion with
a possession of a sense of "constitutional morality." Without such
a feeling of responsibility there can be no absolute guarantee against
usurpation. No mechanical or procedural solution will provide a
complete answer if one assumes hypothetical cases in which most of
the parties are rogues and in which no popular sense of constitutional
propriety exists. It seems necessary that an attitude be adopted that
presumes we shall always be dealing with "reasonable men" at the
highest governmental level. The combination of the judgment of the
Vice President and a majority of the Cabinet members appears to
furnish the most feasible formula without upsetting the fundamental
checks and balances between the executive, legislative, and judicial
branches. It would enable prompt action by the persons closest to the
President, both politically and physically, and presumably most
familiar with his condition. It is assumed that such decision would
be made only after adequate consultation with medical experts who
were intricately familiar with the President's physical and mental
condition.
There are many distinguished advocates for a specially constituted

group in the nature of a factfinding body to determine presidential
inability rather than the Cabinet. However, such a group would face
many dilemmas. If the President is so incapacitated that he cannot
declare his own inability the factual determination of inability would
be relatively simple. No need would exist for a special factfinding
body. Nor is a factfinding body necessary if the President can and
does declare his own inability. If, however, the President and those
around him differ as to whether he does suffer from an inability which
he is unwilling to admit, then a critical dispute exists. But this dis-
pute should not be determined by a special commission composed of
persons outside the executive branch. Such a commission rims a good
chance of coming out with a split decision. What would be the effect,
for example, if a commission of seven voted 4 to 3 that the Presi-
dent was fit and able to perform his Office? What power could he
exert during the rest of his term when, by common knowledge, a
change of one vote in the commission proceedings could yet deny him
the right to exercise the powers of his Office? If the vote were the
other way and the Vice President were installed as Acting President,
what powers could he exert when everyone would know that one vote
the other way could cause his summary removal from the exercise
of Presidential powers? If the man acting as President were placed
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in this awkward, completely untenable and impotent position, the
effect on domestic affairs would be bad enough; the effect on the in-
ternational position of the United States might well be catastrophic.
However, in the interest of providing flexibility for the future, the

amendment would authorize the Congress to designate a different body
if this were deemed desirable in light of subsequent experience.

Section 5 of the proposed amendment would permit the President
to resume the powers and duties of the office upon his transmission
to the President of the Senate and the Speaker of the House of Repre-
sentatives of his written declaration that no inability existed. How-
ever, should the Vice President and a majority of the principal officers
of the executive departments feel that the President is unable, then
they could prevent the President from resuming the powers and duties
of the office by transmitting their written declaration so stating to the
President of the Senate and the Speaker of the House of Represent-
atives within 2 days. Once the declaration of the President stating
no inability exists has been transmitted to the President of the Senate
and the Speaker of the House of Representatives, then the issue is
squarely joined. At this point the proposal recommends that the
Congress shall make the final determination on the existence of
inability. If the Congress determines by a two-thirds vote of both
Houses that the President is unable, then the Vice President continues
as Acting President. However, should the Congress fail in any man-
ner to cast a vote of two-thirds or more in both Houses supporting the
position that the President was unable to perform the powers and
duties of his office, then the President would resume the powers and
duties of the office. The recommendation for a vote of two-thirds
is in conformity with the provision of article I, section 3, clause 6, of
the Constitution relating to impeachments.
This proposal achieves the goal of an immediate original transfer

in Executive authority and the resumption of it in consonance both
with the original intent of the framers of the Constitution and with
the balance of powers among the three branches of our Government
which is the permanent strength of the Constitution.

Vacancies
Section 2 is intended to virtually assure us that the Nation will

always possess a Vice President. It would require a President to
nominate a person who meets the existing constitutional qualifications
to be Vice President whenever a vacancy occurred in that office.
The nominee would take office as Vice President once he had been
confirmed by a majority vote in both Houses of the Congress.
In considering this section of the proposal; it was observed that the

office of the Vice President has become one of the most important
positions in our country. The days are long past when it was largely
honorary and of little importance, as has been previously pointed out.
For more than a decade the Vice President has borne specific and
important responsibilities in the executive branch of Government.
He has come to share and participate in the executive functioning of
our Government, so that in the event of tragedy, there would be no
break in the informed exercise of executive authority. Never has
this been more adequately exemplified than by the uninterrupted
assumption of the Presidency by Lyndon B. Johnson.
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It is without contest that the procedure for the selection of a Vice
President must contemplate the assurance of a person who is com-
patible with the President. The importance of this compatibility
is recognized in the modern practice of both major political parties
in according the presidential candidate a voice in choosing his running
mate subject to convention approval. This proposal would permit
the President to choose his Vice President subject to congressional
approval. In this way the country would be assured of a Vice Presi-
dent of the same political party as the President, someone who would
presumably work in harmony with the basic policies of the President.

CONCLUSION

This amendment seeks to remove a vexatious constitutional prob-
lem from the realm of national concern. It seeks to concisely clarify
the ambiguities of the present provision in the Constitution. In so
doing, it recognizes the vast importance of the office involved, and the
necessity to maintain continuity of the Executive power of the United
States.
The committee approved this proposal after its subcommittee heard

testimony and received written statements from many distinguished
students on the subject. Last year the subcommittee also had the
benefit of considerable study reflected in congressional documents
previously published on this subject. In the light of all this material
and evidence, and for the fact that 76 Senators have sponsored Senate
Joint Resolution 1, the committee believes that a serious constitutional
gap exists with regard to Presidential inability and vacancies in the
office of the Vice President, and that the proposal which is now
presented is the best solution to the problem.

RECOMMENDATION

The committee, after considering the several proposals now pending
before it relating to the matter of Presidential inability, reports favor-
ably on Senate Joint Resolution 1 and recommends its submission to
the legislatures of the several States of the United States so that it
may become a part of the Constitution of the United States.

COMMITTEE AMENDMENTS TO SENATE JOINT RESOLUTION 1 SHOWING
OMISSIONS, NEW MATTER AND RETAINED WORDING

The committee amendments to the Senate joint resolution are shown
as follows: Provisions of the resolution as introduced which are
omitted are enclosed in black brackets, new matter is printed in italics,
provisions in which no change is proposed are shown in roman.

"Article—

SEC. 1. In case of the removal of the President from
office or of his death or resignation, the Vice President shall
become President.
SEC. 2. Whenever there is a vacancy in the office of the

Vice President, the President shall nominate a Vice President
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who shall take office upon confirmation by a majority vote
of both Houses of Congress.
SEC. 3. [If the President declares in writing] Whenever the

President transmits to the President of the Senate and the
Speaker of the House of Representatives his 'written declaration
that he is unable to discharge the powers and duties of his
Office, such powers and duties shall be discharged by the
Vice President as Acting President.
SEC. 4. [If the President does not so declare, and the]

Whenever the Vice President, [with the written concurrence
of] and a majority of the [heads] principal officers of the
executive departments or such other body as Congress may
by law provide, transmit (s] to the [Congress his] President
of the Senate and the Speaker of the House of Representatives
their written declaration that the President is unable to
discharge the powers and duties of his office, the Vice Presi-
dent shall immediately assume the powers and duties of
the office as Acting President.
SEC. 5. Whenever the President transmits to the [Con-

gress] President of the Senate and the Speaker of the House of
Representatives his written declaration that no inability
exists, he shall resume the powers and duties of his office
unless the Vice President, with the written concurrence of a
majority of the [heads] principal officers of the executive
departments or such other body as Congress may by law
provide, transmits within two days to the Congress his
written declaration that the President is unable to discharge
the powers and duties of his office. Thereupon Congress
[will] shall immediately proceed to decide the issue. If the
Congress determines by two-thirds vote of both Houses
that the President is unable to discharge the powers and
duties of the office, the Vice President shall continue to
discharge the same as Acting President; otherwise the
President shall resume the powers and duties of his office.
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INDIVIDUAL VIEWS OF
SENATOR EVERETT McKINLEY DIRKSEN

When the Congress considers amendments to the Constitution, it
deals not with the problems of today, or yesterday, or tomorrow, but
in terms of the grand sweep of our Nation's history and future. The
Constitution is the basic charter of our Government. It is appro-
priate to keep its function separate from the various laws we derive
from it, laws that are designed to meet specific problems as they may
arise. The Constitution must meet the test of time. It can do this
only if it provides the means by which the Congress may meet the
needs of the moment, not the solution to specific problems.
The questions of Presidential succession and Presidential inability

are not new to the Senate. It has been wrestling with them for many
years. Time and again it has tried its hand at contriving an amend-
ment to the Constitution to deal with the problems. But each time
when the Senate almost reaches a conclusion as to language for the
amendment it becomes aware that its labors have been so narrowly
directed to the problems arising out of particular events that it has
failed to think and write in the broad fundamental concepts which are
necessary to a constitutional amendment. And then, because it
realizes the dangers of a job half done, it does nothing at all.

Congress cannot go along that way any further. It must deal with
the problems of Presidential succession and Presidential inability by a,
constitutional amendment. It is necessary that the pertinent pro-
vision of the Constitution dealing with vacancy or inability, article
II, section 1, that reads as follows: •

In case of the Removal of the President from Office, or of
his Death, Resignation, or Inability to discharge the Powers
and Duties of the said Office, the Same shall devolve on the
Vice President, and the Congress may by law provide for the
Case of Removal, Death, Resignation or Inability, both of
the President and the Vice President, declaring what Officer
shall then act as President, and such Officer shall act accord-
ingly, until the Disability be removed, or a President shall
be elected.

be amended to clarify whether the devolution is of the Office of the
President or only of his powers and duties. Presumably it is the
former in the case of death or resignation and the latter in case of
inability. Be that as it may, it has been the uncertainty of con-
struction of this language that in the past has prevented Vice Presi-
dents from assuming authority during the periods of disability of
various Presidents. Next, it is essential that the Constitution provide
a means of dealing with the other matters encompassed in Senate
Joint Resolution 1. But the amendment should not deal with details.
They can be handled by statute and rightly should be.
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This solution was well laid out before this committee last year and 2
years ago by the then Deputy Attorney General of the United States,
Mr. Katzenbach. His entire statement in the 1963 hearings, in-
corporated again in the 1964 hearings, should be read by everyone who
is considering this problem. Let me only emphasize his concluding
thoughts:

Apart from the wisdom of loading the Constitution down
by writing detailed procedural and substantive provisions
into it has been questioned by many scholars and statesmen.
The framers of the Constitution saw the wisdom of using
broad and expanding concepts and principles that could be
adjusted to keep pace with current needs. The changes are
that supplemental legislation would be required in any event.
In addition, crucial and urgent new situations may arise
in the changing future—not covered by Senate Joint Reso-
lution 28 1—where it may be of importance that Congress,
with the President's approval, should be able to act promptly
without being required to resort to still another amend-
ment to the Constitution. Senate Joint Resolution 35 1
makes this possible; Senate Joint Resolution 28 does not.
Since it is difficult to foresee all of the possible circum-

stances in which the Presidential inability problem could
arise, we are opposed to any constitutional amendment
which attempts to solve all these questions by a series of
complex procedures. We think that the best solution to
the basic problems that remain would be a simple consti-
tutional amendment, such as Senate Joint Resolution 35,1
which treats the contingency of inability differently from
situations such as death, removal, or resignation, which
states that the Vice President in case of Presidential in-
ability succeeds only to the powers and duties of the Office
as Acting President and not to the Office itself, and which
declares that the commencement and termination of any
inability may be determined by such methods as Congress
by law shall provide. Such an amendment would supply
the flexibility which we think is indispensable and, at the
same time, put to rest what legal problems may exist under
the present provisions of the Constitution as supplemented
by practice and understanding.

Senate Joint Resolution 35, referred to by Mr. Katzenbach, now
the Attorney General, and modified in accordance with his suggestions
reads as follows:

Article—

In case of the removal of the President from office or of
his death or resignation, the said office shall devolve on the
Vice President, in case of the inability of the President to
discharge the powers and duties of the said office, the said
powers and duties shall devolve on the Vice President as
Acting President until the inability be removed. The Con-
gress may by law provide for the case of removal, death,
resignation or inability, both of the President and Vice

188th Cong.
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President, declaring what officer shall then be President,
or in case of inability, act as President, and such officer
shall be or act as President accordingly, until a President
shall be elected or, in case of inability, until the inability
shall be earlier removed. The commencement and termina-
tion of any inability may be determined by such method as
Congress shall by law provide.

I, therefore, propose that we adopt as a constitutional amendment
this proposal which not only bears the imprimatur of the two distin-
guished men who were then Members of the Senate, Senator Kefauver
and Senator Keating, but which was so persuasively supported by the
Attorney General. He has confirmed to me that he still holds those
views. And in his testimony this year he said only that he would
not insist on the preference he had expressed in the past.
But such a constitutional amendment would be only the beginning.

We must then prepare specific legislation to establish the mechanics
and the details of Presidential succession and inability. It could be
in much the same language as that proposed by the Senator from
Indiana for a constitutional amendment.

This course of actio# has one advantage above all others. It
removes the fear that we may embed in the Constitution procedures
which may not turn out to be workable. If they are in a statute we
can change them. If they become a part of the Constitution, it
would take another constitutional amendment to change them.
Indeed the events of the past few days have created a presumption

and perhaps a conclusive presumption that a constitutional amend-
ment in the form reported will be ill advised. In testimony before
the Committee on the Judiciary of the other body, the Attorney
General has given further indication of doubts he holds about the
adequacy of the language of Senate Joint Resolution 1. Is section 3
permitting ,the President to declare his inability if he transmits a
declaration in writing to the Senate and the House to be used when
the President is having a tooth pulled? Is it to be used when he is
out of the country on a visit to Mexico or to a NATO meeting, or
perhaps when he is in the air at any time? If so, then we have
imposed in the Constitution a very cumbersome procedure for him
to take back his powers and duties. We have provided the same
mechanics for an inability of a few minutes, or a few hours, as we
have for long periods of illness.
Then, too, as has been suggested by those who have studied Senate

Joint Resolution 1 in the form reported by the committee, there are
many things which are not covered by the detailed language of this
amendment which perhaps should be covered if we are going into such
detail instead of adopting broad constitutional language which can be
applied by statute to situations as they may arise. If one of the pur-
poses of the amendment is to provide to the greatest extent possible
for the filling of the Office of Vice President, have we done so? What
happens if the President is disabled for many months and the Vice
President assumes his powers and duties as Acting President? Can
he appoint a Vice President, or must that Office remain empty?
Surely there is as much chance that some ill may befall the mortal
who is Acting President due to the disability of the President as there
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would be if he succeeded to the Presidency upon the death of the
President. By moving into this area with a constitutional amend-
ment containing such specifics dealing with the one case we may have
foreclosed ourselves from dealing by statute with other parts of the
problem. On the other hand the broader language of Senate Joint
Resolution 35, 88th Congress, would permit us to deal with this whole
problem by statute.
And, let us never forget, that it is often argued that because situa-

tions of great variety and complexity may arise at any time in the
conduct of our foreign relations and in the administration of the laws
which we pass, we should not too tightly or too rigidly control the
exercise of discretion by those who must deal with the problems. But
by writing such specifics into the Constitution as are proposed by
Senate Joint Resolution 1 as reported, we are even more tightly and
more rigidly binding ourselves in dealing with the details of problems
of Presidential succession and inability.
We should certainly heed the wisdom of the Attorney General when

he testified on the merits of the various proposals last year and the year
before. And we should give thought to the implications of all the
assumptions the Attorney General felt constrained to make when he
testified this year. Let us see what he said:

First, I assume that in using the phrase "majority vote of
both Houses of Congress" in section 2, and "two-thirds vote
of both Houses" in section 5, what is meant is a majority and
two-thirds vote, respectively, of those Members in each House
present and voting, a quorum being present. This interpre-
tation would be consistent with longstanding precedent (see,
e.g., Missouri Pac. Ry. Co. v. Kansas, 248 U.S. 276 (1919)).

Second, I assume that the procedure established by section
5 for restoring the President to the powers and duties of his
office is applicable only to instances where the President has
been declared disabled without his consent, as provided in
section 4 and that, where the President has voluntarily
declared himself unable to act, in accordance with the proce-
dure established by section 3, he could restore himself imme-
diately to the powers and duties of his office by declaring in
writing that his inability has ended. The subcommittee may
wish to consider whether language to insure this interpreta-
tion should be added to section 3.
Third, I assume that even where disability was established

originally pursuant to section 4, the President could resume
the powers and duties of his Office immediately with the
concurrence of the Acting President, and would not be
obliged to await the expiration of the 2-day period
mentioned in section 5.
Fourth, I assume that transmission to the Congress of the

written declarations referred to in section 5 would, if Congress
were not then in session, operate to convene the Congress in
special session so that the matter could be immediately
resolved. In this regard, section 5 might be construed as
impliedly requiring the Acting President to convene a special
session in order to raise an issue as to the President's inability
pursuant to section 5.
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Further in this connection, I assume that the language used
in section 5 to the effect that Congress "will immediately
decide" the issue means that if a decision were not reached
by the Congress immediately, the powers and duties of the
Office would revert to the President. This construction is
sufficiently doubtful, however, and the term "immediately"
is sufficiently vague, that the subcommittee may wish to
consider adding certainty by including more precise language
in section 5 or by taking action looking toward the making
of appropriate provision in the rules of the House and Senate.
In my testimony during the hearings of 1963, I expressed

the view that the specific procedures for determining the
commencement and termination of the President's inability
should not be written into the Constitution, but instead
should be left to Congress so that the Constitution would
not be encumbered by detail.

The fact that we give heed and thought to these suggestions does
not mean that we do nothing about the problem of presidential
succession and disability. Indeed, we must do something. Let us
do it with the sweep of history in our mind and pen rather than the
shackles of specifics.

EVERETT MCKINLEY DIRKSEN.

54-563 0 - 75 - 16
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INDIVIDUAL VIEWS OF SENATOR ROMAN L. HRUSKA

Agreements devised by the President and his Vice President in past
administrations to cope with an inability crisis are not satisfactory
solutions. Recent history has also made us very much aware of the
need for filling the Office of Vice President when a vacancy arises.

It is abundantly clear that, rather than continue these informal
agreements, the only sound approach is the adoption of a constitu-
tional amendment.
The hearings, which have been held on this important subject in

recent years and in which this Senator has had the opportunity to
participate, have led me to prefer a different approach than the
present one. As in other legislative matters, the finished product
requires the refinement of individual preferences. In the spirit of
this simple reality, I shall support the proposed amendment. It is
my earnest hope that the Congress and the State legislatures will
approve and ratify it promptly. There is, however, one amendment
which I would urge, as discussed at a later point.
There are two major reasons for my acceptance of the proposed

amendment.
The first is the urgent need for a solution. Differences of opinion

in Congress have deprived us of a solution for far too long. It is
time that these constitutional shortcomings be met.

Secondly, the proposed language approaches the product which
would have resulted under the proposal which I had urged, so that
this amendment is acceptable.

Nevertheless, it is in order to state the bases of my earlier prefer-
ence and the preference of three Attorneys General.
The proposed amendment would distinguish the inability situation

from the three other contingencies of permanent nature; death, resig-
nation, and removal from office, and would recognize that, in the first
instance, the Vice President becomes Acting President only.
At this point, we encounter the first major difference of opinion.

Some would advocate spelling out the procedure for determining
inability within the language of the proposed amendment. I dis-
agree with the method of locking into the Constitution those pro-
cedures deemed appropriate today but which, in the light of greater
knowledge and experience may be found wanting tomorrow.
The preferred course would be for the amendment to authorize the

Congress to establish an appropriate procedure by law. This practice
parallels the situation of Presidential succession, wherein the power is
delineated by the Constitution but the detail is left for later deter-
mination.
I would also add one fundamental limitation to the process.
I refer to the doctrine of separation of powers. The maintenance

of the three distinct branches of Government, coequal in character,
has long been accepted as one of the most important safeguards for
the preservation of the Republic.
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The executive branch should determine the presence of and termina-
tion of the inability of the President. It is my view that a method
which would involve neither the judicial nor the legislative branch of
the Government would be the better course.
The determination of Presidential inability and its termination is

obviously a factual matter. No policy is involved. The issue is
simply whether a specific individual with certain physical, mental, or
emotional impairments possesses the ability to continue as the Chief
Executive or whether his infirmity is so serious and severe as to render
him incapable of executing the duties of his Office.

Injecting Congress into the factual question of inability does create
a secondary impeachment procedure, although limited, in which the
conduct of the President would not be the test.
The impeachment trial of President Andrew Johnson affords a

clear illustration of the dangers presented when Congress performs a
judicial function. The intrigue and interplay within the Congress
during the impeachment trial serves as a warning of clear and present
dangers which exist when Congress is called upon to consider where to
place the mantle of tl4.43 presidential powers.
An additional coMpelling argument for restricting this authority

to the executive branch is that this determination must be made with
a minimum of delay. Although this objection has been alleviated in
the present language, the executive branch is clearly best equipped to
respond promptly as well as effectively in the face of such a crisis.

Obviously, such a decision must rest on the relevant and reliable
facts regarding the President's physical or mental faculties. It must
be divorced from any thoughts• of political advantage, personal
prejudice, or other extraneous factors. Those possessing such firsthand
information about the Chief Executive, or most accessible to it on a
personal basis, are found within the executive branch and not else-
where.
We must be mindful that the President is chosen by the people

of the entire Nation. It is their wish and their right that he serve
as President for the term for which he was chosen. Every sensible and
sympathetic construction favoring his continued performance of
presidential duties should be accorded him. Indeed, were error to
be committed, it should be in favor of his continuation in office or,
were it interrupted by a disability, by his resumption of the office at
the earliest possible moment upon recovery. The members of the
executive branch are best situated to protect that interest.
What briefly has, been developed is the basis of my view that

Congress should not be injected! intoithe decision—making process in
cases of presidential inability or recovery.

Considerable reference has been made in the discussion of Senate
Joint Resolution 1 to the 76 cosponsors of the proposed resolution.
Cosponsorship of a proposal does not mean acceptance of detail and
the exact text. I am certain that cosponsors do not consider them-
selves bound by a proposal as introduced. Cosponsorship does not
indicate a desire to proceed without hearings, deliberation, and amend-
ments in committee as well as on the floor of the Senate. Refine-
ments made by the committee on this measure illustrate that whether
a proposal has a single sponsor or 99 cosponsors, it must be examined
in detail before it is considered by the Senate with a view to change
by amendment or substitution.
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The refinements that have been made on the original language of
Senate Joint Resolution 1 will clarify the detailed procedure to be
followed in a case of disability.
The role of Congress is narrow. It is as an appeal open to the

President from the decision of the Vice President and the members
of the Cabinet. It will be brought into the matter only in those
limited circumstances where the Vice President, with a majority of
the principal officers of the executive departments, and the President
disagree on the question of inability. It is important to note that
Congress will not have the power to initiate a challenge of the Presi-
dent's ability.
The procedure by which Congress shall act is properly left to later

determination within rules of each branch thereof. A point of possible
conflict is resolved in the understanding that Congress shall act as
separate bodies and within their respective rules.
The language that "* * * Congress shall immediately proceed to

decide the issue" leaves to Congress the determination of what, in
light of the circumstances then existing, must be examined in deciding
the issue. Thus, the matter will be examined on the evidence avail-
able. It is desirable that the matter be examined with a sympathetic
eye toward the President who, after all, is the choice of the electorate.
It is apparent that Senate Joint Resolution 1 does have aspects

which alleviate the dangers attendant to a crisis in presidential
inability. Nevertheless, it is felt by this member of the committee
that caution and restraint will be demanded should this inability
measure be called into application.
A time does arrive, however, when we must fill the vacuum. The

points which I have emphasized and previously insisted upon are
important; but having a solution at this point is more than important,
it is urgent. For this reason, I support Senate Joint Resolution 1
and urge its passage. I hope that it will be given expeditious approval
by the other body and early ratification by the required number of
States.

PROPOSED AMENDMENT

Section 5 gives the majority of the Cabinet and the Vice President
only 2 days in which to challenge the President's declaration that his
inability has terminated.
This is not enough time considering the gravity of the situation and

the circumstances which might exist.
In the discharge of their duties, members of the Cabinet often travel

widely. There are also long periods of time in which they may not
have had an opportunity to observe and visit with the President so as
to judge whether he has recovered sufficiently to resume his duties.
Such periods of inaccessibility might even be longer, in the event of the
President's illness.
The 2-day period should be extended to properly allow for these

factors. I urge amendment of this point to provide additional time.
ROMAN L. HRITSKA.
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89TH CONGRESS HOUSE OF REPRESENTATIVES REPORT
ist Session j- No. 203

PRESIDENTIAL INABILITY AND VACANCIES IN THE
OFFICE OF THE VICE PRESIDENT

MARCH 24, 1965.—Referred to the House Calendar and ordered to be printed

Mr. McCuLLocii, from the Committee on the Judiciary, submitted
the following

REPORT

[To accompany H.J. Res. 1]

The Committee on the Judiciary, to whom was referred the joint
resolution (H.J. Res. 1) proposing an amendment to the Constitution
of the United States relating to succession to the Presidency and
Vice-Presidency and to cases where the President is unable to dis-
charge the powers and duties of his office, having considered the same,
report favorably thereon with an amendment and recommend that
the joint resolution do pass.
The amendment is as follows:
Strike all after the enacting clause and insert in lieu thereof the

following:
That the following article is proposed as an amendment to the Constitution
of the United States, which shall be valid to all intents and purposes as part of
the Constitution when ratified by the legislatures of three-fourths of the several
States within seven years from the date of its submission by the Congress:

"Article —

"SECTION 1. In case of the removal of the President from office or of his death
or resignation, the Vice President shall become President.
"SEC. 2. Whenever there is a vacancy in the office of the Vice President, the

President shall nominate a Vice President who shall take office upon confirmation
by a majority vote of both Houses of Congress.
"SEc. 3. Whenever the President transmits to the President pro tempore of

the Senate and the Speaker of the House of Representatives his written declara-
tion that he is unable to discharge the powers and duties of his office, and until
he transmits a written declaration to the contrary, such powers and duties shall
be discharged by the Vice President as Acting President.
"SEC. 4. Whenever the Vice President and a majority of the principal officers

of the executive departments, or such other body as Congress may b-v law pro-
vide, transmit to the President pro tempore of the Senate and the Speaker of
the House of Representatives their written declaration that the President is
unable to discharge the powers and duties of his office, the Vice President shall
immediately assume the powers and duties of the office as Acting President.
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"Thereafter, when the President transmits to the President pro tempore of
the Senate and the Speaker of the House of Representatives his written declara-
tion that no inability exists, he shall resume the powers and duties of his office
unless the Vice President and a majority of the principal officers of the executive
departments, or such other body as Congress may by law provide, transmit within
two days to the President pro tempore of the Senate and the Speaker of the
House of Representatives their written declaration that the President is unable
to discharge the powers and duties of his office. Thereupon Congress shall decide
the issue, immediately assembling for that purpose if not in session. If the Con-
gress, within ten days after the receipt of the written declaration of the Vice
President and a majority of the principal officers of the executive departments,
or such other body as Congress may by law provide, determines by two-thirds
vote of both Houses that the President is unable to discharge the powers and
duties of the office, the Vice President shall continue to discharge the same as
Acting President; otherwise the President shall resume the powers and duties
of his office."

PURPOSE OF THE AMENDMENT

The principal purpose of the amendment is to distinguish between
inability voluntarily declared by the President himself and inability
declared without his consent. In the former case, the President can
resume his duties by making a simple declaration that the inability has
ceased; in the latter, the measure provides procedures for promptly
determining the presence or absence of inability when that issue is
present.
The amendment makes no changes in sections 1 and 2 of the consti-

tutional amendment proposed by House Joint Resolution 1 as intro-
duced; it does make changes in sections 3 and 4 and it eliminates
section 5 by merging the substance of that section with that of
section 4.
The changes made by the amendment in section 3 clarify the

procedure and clarify the consequences when the President himself
declares his inability to discharge the powers and duties of his office.
There are two: First, the amendment indicates the officials to whom
the President's written declaration of inability shall be transmitted,
namely the President pro tempore of the Senate and the Speaker
of the House of Representatives. The committee deemed it desirable
to add this specification which was absent from the joint resolution as
introduced. Second, the amendment makes clear that, in case of
such voluntary self-disqualification by the President, the President's
subsequent transmittal to the same officials of a written declaration
to the contrary, i.e., a written declaration that no inability exists,
terminates the Vice President's exercise of the Presidential powers
and duties, and that the President shall thereupon resume them.
In short, it is the intent of the committee that voluntary self-dis-
qualification by the President shall be terminated by the President's
own declaration that no inability exists, without further ado. To
permit the Vice President and the Cabinet to challenge such an
assertion of recovery might discourage a President from voluntarily
relinquishing his powers 

i 
in case of illness. The right of challenge

would be reserved for cases n which the Vice President and Cabinet,
without the President's consent, had found him unable to discharge
his powers and duties.

Sections 4 and 5 of the amendment proposed by House Joint Reso-
lution 1, as introduced, dealt respectively with the devolution upon
the Vice President, as Acting President, of the President's powers and
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duties pursuant to a declaration of his inability made by the Vice
President and other officials, and with the procedure upon subsequent
declaration by the President that no inability exists.
The amendment places the substance of former section 5 into section

4, in order to emphasize the committee's intent that the procedure
provided by former section 5 relates only to cases in which Presidential
inability has been declared by others than the President. Two identi-
cal changes are made in former sections 4 and 5. First, the term
"principal officers of the executive departments" is substituted for the
term "heads of the executive departments" to make it clearer that only
officials of Cabinet rank should participate in the decision as to whether
presidential inability exists. The substituted language follows more
closely article II, section 2, of the Constitution, which provides that
the President may require the opinion in light "of the principal officers
in each of the executive departments * * s." The intent of the com-
mittee is that the Presidential appointees who direct the 10 executive
departments named in 5 U.S.C. 1, or any executive department es-
tablished in the future, generally considered to comprise the Presi-
dent's Cabinet, would participate, with the Vice President, in deter-
mining inability. In case of the death, resignation, absence, or sick-
ness of the head of any executive department, the acting head of the
department would be authorized to participate in a presidential
inability determination.
The second change made in former sections 4 and 5 is to specify

the President pro tempore of the Senate and the Speaker of the House
of Representatives as the congressional officials to whom declaration
concerning Presidential inability shall be transmitted, as is done in
section 3.
The language of former section 5 of House Joint Resolution 1 is

further amended to make clear that if Congress is not in session at
the time of receipt by the President pro tempore of the Senate and
the Speaker of the House of Representatives of a written declaration
by the Vice President and a majority of the principal officers of the
executive departments contradicting a Presidential declaration that
no inability exists, Congress shall immediately assemble for the pur-
pose of deciding the issue. Finally, the language of former section 5
is further amended by providing that in such event the President shall
resume the powers and duties of his office unless the Congress within
10 days after receipt of such declaration of Presidential inability de-
determines by two-thirds vote of both Houses that the President is in
fact unable to discharge the powers and duties of his office.
The committee deems it essential in the interest of stability of

government to limit to the smallest possible period the time during
which the vital issue of the executive power can remain in doubt.
Under the bill, following a Presidential declaration that the disability
previously declared by others no longer exists, a challenge to such
declaration must be made within 2 days of its receipt by the heads of
the Houses of Congress and must be finally determined within the
following 10 days. Otherwise the President, having declared himself
able, will resume his powers and duties. An unlimited power in
Congress might afford an irresistible temptation to temporize
with respect to restoring the President's powers. In this highly
charged area there is no room for equivocation or delay.
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STATEMENT

For its report herein the committee adopts in substantial measure
the report of the Senate Committee on the Judiciary to accompany
Senate Joint Resolution 1, namely, Senate Report No. 66, 89th Con-
gress, 1st session:
The constitutional provisions
The Constitution of the United States, in article II, section 1,

clause 5, contains provisions relating to the continuity of the Executive
power at times of death, resignation, inability, or removal of a Presi-
dent. No replacement provision is made in the Constitution where a
vacancy occurs in the office of the Vice President. Article II, section
1, clause 5, reads as follows:

In Case of the Removal of the President from Office, or
at his Death, Resignation, or Inability to discharge the
Powers and Duties of the said Office, the same shall devolve
on the Vice President, and the Congress may by Law provide
for the Case of Removal, Death, Resignation, or Inability,
both of the President and Vice President, declaring what
Officer shall then act as President, and such Officer shall act
accordingly, until the Disability be removed, or a President
shall be elected.

This is the language of the Constitution as it was adopted by the
Constitutional Convention upon recommendation of the Committee
on Style. When this portion of the Constitution was submitted to
that Committee it read as follows:

In case of his (the President's) removal as aforesaid,
death, absence, resignation, or inability to discharge the
powers of duties of his office, the Vice President shall exer-
cise those powers and duties until another President be
chosen, or until the inability of the President be removed.
The Legislature may declare by law what officer of the

United. States shall act as President, in case of the death,
resignation, or disability of the President and Vice President;
and such officer shall act accordingly, until such disability
be removed, or a President shall be elected.

While the Committee on Style was given no authority to change
the substance of prior determinations of the Convention, it is clear
that this portion of the draft which that Committee ultimately
submitted was a considerable alteration of the proposal which the
Committee had received.

The inability clause and the Tyler precedent
The records of the Constitutional Convention do not contain any

explicit interpretation of the provisions as they relate to inability.
As a matter of fact, the records of the Convention contain only one
apparent reference to the aspects of this clause which deal with the
question of disability. It was Mr. John Dickinson, of Delaware, who,
on August 27, 1787, asked:

What is the extent of the term "disability" and who is to be
the judge of it? (Farrand, "Records of the Constitutional
Convention of 1787," vol. 2, p. 427.)
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The question is not answered so far as the records of the Convention
disclose.

It was not until 1841 that this clause of the Constitution was called
into question by the occurrence of one of the listed contingencies.
In that year President William Henry Harrison died, and Vice Presi-
dent John Tyler faced the determination as to whether, under this
provision of the Constitution, he must serve as Acting President or
whether he became the President of the United States. Vice President
Tyler gave answer by taking the oath as President of the United States.
While this evoked some protest at the time, noticeably that of Senator
William Allen, of Ohio, the Vice President (Tyler) was later recognized
by both Houses of Congress as President of the United States (Con-
gressional Globe, 27th Cong., 1st sess., vol. 10, pp. 3-5, May 31. 
June1, 1841).
This precedent of John Tyler has since been confirmed on seven

occasions when Vice Presidents have succeeded to the Presidency of
the United States by virtue of the death of the incumbent President.
Vice Presidents Fillmore, Johnson, Arthur, Theodore Roosevelt,
Coolidge, Truman, and Lyndon Johnson all became President in this
manner.
The acts of these Vice Presidents, and the acquiescence in, or

confirmation of, their acts by Congress have served to establish a
precedent that, in one of the contingencies under article II, section 1,
clause 5, that of death, the Vice President becomes President of the
United States.
The clause which provides for succession in case of death also

applies to succession in case of resignation, removal from office, or
inability. In all four contingencies, the Constitution states: "the
same shall devolve on the Vice President."
Thus it is said that whatever devolves upon the Vice President

upon death of the President, likewise devolves upon him by reason of
the resignation, inability, or removal from office of the President.
(Theodore Dwight, "Presidential Inability," North American Review,
vol. 133, p. 442 (1919).)
The Tyler precedent, therefore, has served to cause doubt on the

ability of an incapacitated President to resume the functions of his
office upon recovery. Professor Dwight, who later became president
of Yale University, found further basis for this argument in the fact
that the Constitution, while causing either the office, or the power and
duties of the office, to "devolve" upon the Vice President, is silent on
the return of the office or its functions to the President upon recovery.
Where both the President and Vice President are incapable of serving,
the Constitution grants Congress the power to declare what officer
shall act as President "until the disability is removed."

These considerations apparently moved persons such as Daniel
Webster

' 
who was Secretary of State when Tyler took office as Presi-

dent, to declare that the powers of the office are inseparable from the
office itself and that a recovered President could not displace a Vice
President who had assumed the prerogatives of the Presidency. This
interpretation gains support by implication from the language of
article I, section 3, clause 5, of the Constitution which provides that:

The Senate shall chuse their other Officers, and also a
President pro tempore, in the absence of the Vice President,
or when he shall exercise the office of President of the United
States. [Italic supplied.]
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The doubt engendered by precedent was so strong that on two
occasions in the history of the United States it has contributed materi-
ally to the failure of Vice Presidents to assume the office of President at
a time when a President was disabled. The first of these occasions
arose in 1881 when President Garfield fell victim of an assassin's
bullet. President Garfield lingered for some 80 days during which he
performed but one official act, the signing of an extradition paper.
There is little doubt but that there were pressing issues before the
executive department at that time which required the attention of a
Chief Executive. Commissions were to be issued to officers of the
United States. The foreign relations of this Nation required attention.
There was evidence of mail frauds involving officials of the Federal
Government. Yet only such business as could be disposed of by the
heads of Government departments, without Presidential supervision,
was handled. Vice President Arthur did not act. Respected legal
opinion of the day was divided upon the ability of the President to
resume the duties of his office should he recover. (See opinions of
Lyman Trumbull, Judge Thomas Cooley, Benjamin Butler, and Prof.
Theodore Dwight, "Presidential Inability, North American Review,"
vol. 133, pp. 417-446 (1881).)
The division of legal authority on this question apparently extended

to the Cabinet, for newspapers of that day, notably the New York
Herald, the New York Tribune, and the New York Times contain
accounts stating that the Cabinet considered the question of the
advisability of the Vice President acting during the period of the
President's incapacity. Four of the seven Cabinet members were
said to be of the opinion that there could be no temporary devolution
of Presidential power on the Vice President. This group reportedly
included the then Attorney General of the United States, Mr. Wayne
MacVeagh. All of Garfield's Cabinet were of the view that it would
be desirable for the Vice President to act but since they could not
agree upon the ability of the President to resume his office upon
recovery, and because the President's condition prevented them from
presenting the issue to him directly the matter was dropped.

It was not until President Woodrow Wilson suffered a severe stroke
in 1919 that the matter became one of pressing urgency again. This
damage to President Wilson's health came at a time when the struggle
concerning the position of the United States in the League of Nations
was at its height. Major matters of foreign policy such as the Shan-
tung Settlement were unresolved. The British Ambassador spent
4 months in Washington without being received by the President.
Twenty-eight acts of Congress became law without the President's
signature (Lindsay Rogers, "Presidential Inability, the Review,"
May 8, 1920; reprinted in 1958 hearings before Senate Subcommittee
on Constitutional Amendments, pp. 232-235). The President's
wife and a group of White House associates acted as a screening
board on decisions which could be submitted to the President without
impairment of his health. (See Edith Bolling Wilson, "My Memoirs,"
pp. 288-290; Hoover, "Forty-two Years in the White House," pp.
105-106; Tumulty, "Woodrow Wilson as I Know Him," pp. 437-438.)
As in 1881, the Cabinet considered the advisability of asking the

Vice President to act as President. This time, there was considerable
opposition to the adoption of such procedure on the part of assistants

the President. It has been reported by a Presidential secretary
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of that day that he reproached the Secretary of State for suggesting
such a possibility (Joseph P. Tumulty, "Woodrow Wilson as I Know
Him," pp. 443-444). Upon the President's ultimate recovery, the
President caused the displacement of the Secretary of State for
reasons of alleged disloyalty to the President (Tumulty, "Woodrow
Wilson as I Know Him, pp. 444-445).

• On three occasions during the Eisenhower administration, incidents
involving the physical health of the President served to focus attention
on the inability clause.

President Eisenhower became concerned about the gap in the
Constitution relative to Presidential inability, and he attempted to
reduce the hazards by means of an informal agreement with Vice
President Nixon. The agreement provided:

1. In the event of inability the President would, if possible,
so inform the Vice President, and the Vice President would serve
as Acting President, exercising the powers and duties of the
office until the inability had ended.

2. In the event of an inability which would prevent the
President from so communicating with the Vice President, the
Vice President, after such consultation as seems to him appro-
priate under the circumstances, would decide upon the devolu-
tion of the powers and duties of the office and would serve as
Acting President until the inability had ended.

3. The President, in either event, would determine when the
inability had ended and at that time would resume the full
exercise of the powers and duties of the office.

President Kennedy entered into a similar agreement with Vice
President Johnson as did President Johnson with Speaker John
McCormack and Vice President Hubert Humphrey. Such informal
agreements cannot be considered an adequate solution to the problem
because: (A) Their operation would differ according to the relation-
ship between the particular holders of the offices; (B) a private
agreement cannot give the Vice President clear authority to dis-
charge powers conferred on the President by the Constitution,
treaties, or statutes; (C) no provision is made for the situation in
which a dispute exists over whether or not the President is disabled.
Former Attorneys General Brownell and Roprs as well as Attorney
General Kennedy agree that the only definitive method to settle the
problem is by means of a constitutional amendment.

THE NEED FOR CHANGE

The historical review of the interpretation of article II, section 1,
clause 5, suggests the difficulties which it has already presented.
The language of the clause is unclear, its application uncertain. The
clause couples the contingencies of a permanent nature such as death,
resignation, or removal from office, with inability, a contingency
which may be temporary. It does not clearly commit the determi-
nation of inability to any individual or group, nor does it define
inability so that the existence of such a status may be open and
notorious. It leaves uncertain the capacity in which the Vice Presi-
dent acts during a period of inability of the President. It fails to
define the period during which the Vice President serves. It does
not specify that a recovered President may regain the prerogatives
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of his office if he has relinquished them. It fails to provide any
mechanism for determining whether a President has in fact recovered
from his inability, nor does it indicate how a President, who sought to
recover his prerogatives while still disabled, might be prevented from
doing so.
The resolution of these issues is imperative if continuity of Execu-

tive power is to be preserved with a minimum of turbulence at times
when a President is disabled. Continuity of Execirtive authority is
more important today than ever before. The concern which has been
manifested on previous occasions when a President was disabled, is
increased when the disability problem is weighed in the light of the
increased importance of the Office of the Presidency to the United
States and to the world.

This increased concern has in turn manifested an intensified exami-
nation of the adequacy of the provisions relating to the orderly transfer
of the functions of the Presidency. Such an examination is not
reassuring. The constitutional provision has not been utilized because
its procedures have not been clear. After 175 years of experience
with the Constitution the inability clause remains an untested pro
vision of uncertain application.

METHOD OF CHANGE

In previous instances in history when this question has arisen, one
of the major considerations has been whether Congress could con-
stitutionally proceed to resolve the problem by statute, or whether
an enabling constitutional amendment would be necessary. As early
as 1920, when the Committee on the Judiciary of the House of Rep-
resentatives, 66th Congress, 2d session, considered the problem,
Representatives Madden, Rogers, and McArthur took the position
that the matter of disability could be dealt with by statute without
an amendment to the Constitution, whereas Representative Fess
was of the opinion that Congress was not authorized to act under the
Constitution, and that an amendment would first have to be adopted
(hearings before the Committee on the Judiciary, House of Rep-
resentatives, February 26 and March 1, 1920). Through the years,
this controversy has increased in intensity among Congressmen and
constitutional scholars who have considered the Presidential inability
problem.
Those who feel that Congress does not have the authority to resolve

the matter by statute claim that the Constitution does not support a
reasonable inference that Congress is empowered to legislate. They
point out that article II, section 1, clause 5, of the Constitution author-
ized Congress to provide by statute for the case where both the Presi-
dent and Vice President are incapable of serving. By implication
Congress does not have the authority to legislate with regard to the
situation which concerns only a disabled President, with the Vice
President succeeding to his powers and duties. Apparently this is
the proper construction, because the first statute dealing with Presi-
dential succession under article II, section 1, clause 6, which was
enacted by contemporaries of the framers of the Constitution, did
not purport to establish succession in instances where the President
alone was disabled (act of March 1, 1792, 1 Stat. 239).
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Serious doubts have also been raised as to whether the "necessary
and proper" authority of article I, section 8, clause 18, gives the
Congress the power to legislate in this situation. The Constitution
does not vest any department or office with the power to determine
inability, or to decide the term during which the Vice President shall
act, or to determine whether and at what time the President may later
regain his prerogatives upon recovery. Thus it is difficult to argue
that article I, section 8, clause 18, gives the Congress the authority
to make all laws which shall be necessary and proper for carrying out
such powers.
In recent years, there seems to have been a strong shift of opinion

in favor of the proposition that a constitutional amendment is neces-
sary, and that a mere statute would not be adequate to solve the
problem. The last three Attorneys General who have testified on the
matter, Herbert Brownell, William P. Rogers, and Acting Attorney
General Nicholas deB. Katzenbach, have agreed an amendment is
necessary. In addition to the American Bar Association and the
American Association of Law Schools, the following organizations
have agreed an amendment is necessary: the State bar associations
of Arizona, Arkansas, California, Colorado, Connecticut, Hawaii,
Indiana, Iowa, Kansas, Louisiana, Michigan, Ohio, Rhode Island,
Texas Virginia, Vermont; and the bar associations of Denver, Colo.;
the District of Columbia; Dade County, Fla.; city of New York;
Passaic County, N.J.; Greensboro, N.C.; York County, Pa.; and
Milwaukee, Wis.
The most persuasive argument in favor of amending the Constitution

is that so many legal questions have been raised about the authority
of Congress to act on this subject without an amendment that any
statute on the subject would be open to criticism and challenge at
the most critical time—that is, either when a President had become
disabled, or when a President sought to recover his office. Under
these circumstances, there is an urgent need to adopt an amendment
which would distinctly enumerate the proceedings for determination
of the commencement and termination of disability.

Filling of vacancies in the office of the President
While the records of the Constitutional Convention disclosed

little insight on the framers' interpretation of the inability provisions
of the Constitution, they do reveal that wide disagreement prevailed
concerning whether or not a Vice President was needed. If he was
needed, what were to be his official duties, if any.
The creation of the office of Vice President came in the closing

days of the Constitutional Convention. Although such a position
was considered very early in the Convention, later proposals envisaged
the President of the Senate, the Chief Justice, and even a council of
advisers, as persons who would direct the executive branch should a
lapse of Executive authority come to pass.
On September 4, 1787, a Committee of Eleven, selected to deliberate

those portions of the Constitution which had been postponed, recom-
mended that an office of Vice President be created and that he be
elected with the President by an electoral college. On September 7,
1787, the Convention discussed the Vice-Presidency and the duties to
be performed by the occupant of the Office. Although much de-
liberation ensued regarding the official functions of the office, little
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thought seems to have been given to the succession of the Vice Presi-
dent to the office of President in case of the death of the President.
A committee, designated to revise the style of and arrange the

articles agreed to by the House, returned to Convention on September
12, 1787, a draft which for all practical purposes was to become the
Constitution of the United States. It contemplated two official
duties for the Vice President; (1) to preside over the Senate, in which
capacity he would vote when the Senate was "equally divided" and
open the certificates listing the votes of the presidential electors, and
(2) to discharge the powers and duties of the President in case of his
death, resignation, removal, or inability.

While the Constitution does not address itself in all cases to specifics
regarding the Vice President as was the case for the President, the
importance of the office in view of the Convention is made apparent
by article II, section 1, clause 3. This clause, the original provision
for the election of the President and the Vice President, made it clear
that it was designed to insure that the Vice President was a person
equal in stature to the President.
The intent of the Convention, however, was totally frustrated when

the electors began to distinguish between the two votes which article
II, section 1, clause 3 had bestowed upon them. This inherent defect
was made painfully apparent in the famous Jefferson-Burr election
contest of 1800, and in 1804 the 12th amendment modified the college
voting to prevent a reoccurrence of similar circumstances.
There is little doubt the 12th amendment removed a serious defect

from the Constitution. However, its passage, coupled with the
growing political practice of nominating Vice Presidents to appease
disappointed factions of the parties, began a decline that was in
ensuing years to mold the Vice-Presidency into an office of inferiority
and disparagement.

Fortunately, this century saw a gradual resurgence of the importance
of the Vice-Presidency. He has become a regular member of the
Cabinet, Chairman of the National Aeronautics and Space Council,
Chairman of the President's Committee on Equal Employment Op-
portunities, a member of the National Security Council, and a personal
envoy for the President. He has in the eyes of Government regained
much of the "equal stature" which the framers of the Constitution
contemplated he should entertain.

THE URGENCY OF AMENDMENT

The death of PI esident Kennedy and the accession of nesident
Johnson in 1963 pointed up once again the abyss which exists in the
executive branch when there is no incumbent Vice President. Sixteen
times the United States of America has been without a Vice President,
totaling 37 years during our history.
As has been pointed out, the Constitutional Convention in its

wisdom foresaw the need to have a qualified and able occupant of the
Vice President's office should the President die. They did not,
however, provide the mechanics whereby a Vice-Presidential vacancy
could be filled.
The considerations which enter into a determination of whether

provisions for filling the office of Vice President when it becomes
vacant should be made by simple legislation or require a constitutional
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amendment are similar to those which enter into the same kind of
determination about Presidential inability provisions. In both cases,
there is some opinion that Congress has authority to act. However,
the arguments that an amendment is necessary are strong and sup-
ported by many individuals. We must not gamble with the consti-
tutional legitimacy of our Nation's executive branch. When a
President or a Vice President of the United States assumes his office,
the entire Nation and the world must know without doubt that he
does so as a matter of right. Only a constitutional amendment can
supply the necessary air of legitimacy.
The argument that Congress can designate a Vice President by law

is at best a weak one. The power of Congress in this regard is meas-
ured principally by article II, section 1, clause 6, which states that—

the Congress may by law provide for the Case of Removal,
Death, Resignation, or Inability, both of the President and
Vice President, declaring what officer shall then act as Presi-
dent, and such officer shall act accordingly, until the
Disability be removed, or a President shall be elected.

This is not in specific terms a power to declare what officer shall be
Vice President. It is a power to declare upon what officer the duties
and powers of the office of President shall devolve when there is
neither President nor Vice President to act.
To stand by ready for the powers and duties of the Presidential

office to devolve upon him at the time of death or inability of the
President, is the principal constitutional function of the Vice President.
It is clear that Congress can designate the officer who is to perform
that function when the office of Vice President is vacant. Indeed
it has done so in each of the Presidential Succession Acts. Should
there be any more objection to designating that officer Vice President
than there is to designating as President the Vice President upon
whom devolve the powers and duties of a deceased President, for
which designation there is no specific constitutional authorization?
The answer to that question is "Yes." The Constitution has given

the Vice President another duty and sets forth specific instructions as
to who is to perform it in his absence. Article I, section 2, clause 4,
provides that the Vice President shall be the President of the Senate
and clause 5 provides that the Senate shall choose its other officers
including a "President pro Tempore, in the Absence of the Vice Presi-
dent or when he shall exercise the Office of the President of the United
States." It is very difficult to argue that a person designated Vice
President by Congress, or selected in any way other than by the pro-
cedures outlined in amendments 12 and 22, can be the President of the
Senate.
One of the principal reasons for filling the office of Vice President

when it becomes vacant is to permit the person next in line to become
familiar with the problems he will face should he be called upon to act
as President, e.g., to serve on the National Security Council, head the
President's Committee on Equal Employment Opportunity, partici-
pate in Cabinet meetings and take part in other top-level discussions
which lead to national policymaking decisions. Those who consider
a law sufficient to provide for filling a Vice Presidential vacancy point
out that the Constitution says nothing about such duties and there is
therefore nothing to prevent Congress from assigning these duties to



240

the officer it designates as next in line in whatever Presidential suc-
cessing law it enacts. Regardless of what office he held at the time of
his designation as Vice President, however, he would have a difficult
time carrying out the duties of both offices at the same time.
When, to all these weaknesses, one adds the fact that no matter

what laws Congress may write describing the duties of the officer it
designates to act as Vice President, the extent to which the President,
takes him into his confidence or shares with him the deliberations lead-
ing to executive decisions is to be determined largely by the President
rather than by statute, practical necessity would seem to require not
only that the procedure for determining who fills the Vice Presidency
when it becomes vacant be established by constitutional amendment
but that the President be given an active role in the procedure what-
ever it be.

Finally, as in the case of inability, the most persuasive argument in
favor of amending the Constitution is the division of authority con-
cerning the authority of Congress to act on this subject. With this
division in existence it would seem that any statute on the subject
would be open to criticism and challenge at a time when absolute
legitimacy was needed.

Inability
The proposal now being submitted is cast in the form of a con-

stitutional amendment for the reasons which have been outlined
earlier.

Artiole II, section 1, clause 5, of the Constitution is unclear on two
important points. The first is whether the "office" of the President
or the "powers and duties of the said office" devolve upon the Vice
President in the event of Presidential inability. The second is who
has the authority to determine what inability is, when it commences,
and when it terminates. Senate Joint Resolution 1 resolves both
questions.
The first section would affirm the historical practice by which a

Vice President has become President upon the death of the President,
further extending the practice to the contingencies of resignation or
removal from office. It separates the provisions relating to inability
from those relating to death, resignation, or removal, thereby elim-
inating any ambiguity in the language of the present provision in
article II, section 1, clause 5.

Sections 3 and 4 embrace the procedures for determining the com-
mencement and termination of Presidential inability.

Section 3 lends constitutional authority to the practice that has
heretofore been carried out by informal agreements between the
President and the person next in the line of succession. It makes clear
that the President may declare in writing his disability and that upon
such an occurrence the Vice President becomes Acting President.
By establishing the title of Acting President the proposal makes clear
that it is not the "office" but the "powers and duties of the office"
that devolve on the Vice President and further clarifies the status of
the Vice President during the period when he is discharging 'the
powers and duties of a disabled President.
The amendment to section 3 makes certain that in cases in which

a President himself declares his inability, the period of his disability
would be terminated by a simple Presidential notice to both Houses

ANALYSIS
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of Congress. To permit the Vice President and Cabinet to challenge
such an assertion of recovery might discourage a President from vol-
untarily relinquishing his powers in case of illness. The right of chal-
lenge would be reserved for cases in which the Vice President and
the Cabinet, without the President's consent, had found him linable
to discharge his powers and duties.

Section 4 of the proposed constitutional amendment deals with the
most difficult problem of inability—the factual determination of
whether or not inability exists. It provides that whenever the Vice
President and a majority of the principal officers of the executive
departments, or such other body as Congress may by law provide,
transmit to the President pro tempore of the Senate and the Speaker
of the House of Representatives their written declaration that the
President is unable to discharge the powers and duties of his office,
the Vice President shall immediately assume the powers and duties
of the office as Acting President.
The final success of any constitutional arrangement to secure

continuity in cases of inability must depend upon public opinion with
a possession of a sense of "constitutional morality." Without such
a feeling of responsibility there can be no absolute guarantee against
usurpation. No mechanical or procedural solution will provide a
complete answer if one assumes hypothetical cases in which most of
the parties are rogues and in which no popular sense of constitutional
propriety exists. It seems necessary that an attitude be adopted that
presumes we shall always be dealing with "reasonable men" at the
highest governmental level. The combination of the judgment of the
Vice President and a majority of the Cabinet members appears to
furnish the most feasible formula without upsetting the fundamental
checks and balances between the executive, legislative, and judicial
branches. It would enable prompt action by the persons closest to the
President, both politically and physically, and presumably most
familiar with his condition. It is assumed that such decision would
be made only after adequate consultation with medical experts who
were intricately familiar with the President's physical and mental
condition.
There are many distinguished advocates for a specially constituted

group in the nature of a factfinding body to determine presidential
inability rather than the Cabinet. However, such a group would face
many dilemmas. If the President is so incapacitated that he cannot
declare his own inability the factual determination of inability would
be relatively simple. No need would exist for a special factfinding
body. Nor is a factfinding body necessary if the President can and
does declare his own inability. If, however, the President and those
around him differ as to whether he does suffer from an inability which
he is unwilling to admit, then a critical dispute exists. But this dis-
pute should not be determined by a special commission composed of
persons outside the executive branch. Such a commission runs a good
chance of coming out with a split decision. What would be the effect,
for example, if a commission of seven.voted four to three that the Presi-
dent was fit and able to perform his office? What power could he
exert during the rest of his term when, by common knowledge, a
change of one vote in the commission proceedings could yet deny him
the right to exercise the powers of his office? If the vote were the
other way and the Vice President were installed as Acting President,

54-563 0 - 75 - 17
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what powers could he exert when everyone would know that one vote
the other way could cause his summary removal from the exercise
of Presidential powers? If the man acting as President were placed
in this awkward, completely untenable and impotent position, the
effect on domestic affairs would be bad enough; the effect on the in-
ternational position of the United States might well be catastrophic.
However, in the interest of providing flexibility for the future, the

amendment would authorize the Congress to designate a different body
if this were deemed desirable in light of subsequent experience.
The second paragraph of section 4 of the proposed amendment

would permit the President to resume the powers and duties of the
office upon his transmission to the President of the Senate and the
Speaker of the House of Representatives of his written declaration
that no inability existed. However, should the Vice President and
a majority of the principal officers of the executive departments feel
that the President is unable, then they could prevent the President
from resuming the powers and duties of the office by transmitting
their written declaration so stating to the President of the Senate and
the Speaker of the House of Representatives within 2 days. Once
the declaration of the President stating no inability exists has been
transmitted to the President of the Senate and the Speaker of the
House of Representatives, then the issue is squarely joined. At this
point the proposal recommends that the Congress shall make the
.final determination on the existence of inability. If within 10 days
the Congress determines by a two-thirds vote of both Houses that the
President is unable, then the Vice President continues as Acting
President. However, should the Congress fail in any manner to cast
a vote of two-thirds or more in both Houses supporting the position
that the President was unable to perform the powers and duties of
his office, then the President would resume after the expiration of
10 days the powers and duties of the office. The recommendation
for a vote of two-thirds is in conformity with the provision of article I,
section 3, clause 6, of the Constitution relating to impeachments.
The committee contemplates that votes taken pursuant to the pro-
visions of the proposed constitutional amendment will be conducted
in accordance with the rules of the House and Senate, respectively,
and that record votes may be taken when in conformity with such rules.

This proposal achieves the goal of an immediate original transfer
in Executive authority and the resumption of it in consonance both
with the original intent of the framers of the Constitution and with
the balance of powers among the three branches of our Government
which is the permanent strength of the Constitution.

Vacancies
Section 2 is intended to virtually assure us that the Nation will

always possess a Vice President. It would require a President to
nominate a person who meets the existing constitutional qualifications
to be Vice President whenever a vacancy occurred in that office.
The nominee would take office as Vice President once he has been
confirmed by a majority vote in both Houses of the Congress.
In considering this section of the proposal, it was observed that the

office of the Vice President has become one of the most important
positions in our country. The days are long past when it was largely
honorary and of little importance, as has been previously pointed out.
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For more than a decade the Vice President has borne specific and
important responsibilities in the executive, branch of Government.
He has come to share and participate in the executive functioning of
our Government, so that in the event of tragedy there would be no
break in the informed exercise of executive authority. Never has
this been more adequately exemplified than by the uninterrupted
assumption of the Presidency by Lyndon B. Johnson.

It is without contest that the procedure for the selection of a Vice
President must contemplate the assurance of a person who is com-
patible with the President. The importance of this compatability
is recognized in the modern practice of both major political parties
in according the presidential candidate a major voice in choosing his
running mate subject to convention approval. This proposal would
permit the President to choose his Vice President subject to congres-
sional approval. In this way the country would be assured of a Vice
President of the same political party as the President, someone who
would presumably work in harmony with the basic policies of the
President.
The committee recommends adoption of the joint resolution as

amended.

COMMITTEE AMENDMENTS TO HOUSE JOINT RESOLUTION 1 SHOWING
OMISSIONS, NEW MATTER, AND RETAINED WORDING

The committee amendments to the House joint resolution are
shown as follows: Provisions of the resolution as introduced which
are omitted are enclosed in black brackets, new matter is printed in
italic, provisions in which no change is proposed are shown in roman.

Article—

SECTION 1. In case of the removal of the President from
office or of his death or resignation, the Vice President shall
become President.
SEC. 2. Whenever there is a vacancy in the office of the

Vice President, the President shall nominate a Vice President
who shall take office upon confirmation by a majority vote
of both Houses of Congress.
SEC 3. [If the President declares in writing] Whenever the

President transmits to the President Pro Tern pore of the Senate
and the Speaker of the House of Representatives his written
declaration that he is unable to discharge the powers and
duties of his office, and until he transmits a written declaration
to the contrary, such powers and duties shall be discharged by
the Vice President as Acting President.
SEC. 4. [If the President does not so declare, and the Vice

President with the written concurrence of a majority of the
heads of the executive departments or such other body as
Congress may by law provide, transmits to the Congress his]
Whenever the Vice President and a majority of the principal
officers of the executive departments, or such other body as
Congress may by law provide, transmit to the President Pro
Tern pore of the Senate and the Speaker of the House of Rep-
resentatives their written declaration that the President is
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unable to discharge the powers and duties of his office, the
Vice President shall immediately assume the powers and
duties of the office as Acting President.
Iff [SEC. 5.] Thereafter, when[ever] the President transmits
to the [Congress] President Pro Tempore of the Senate and
the Speaker of the House of Representatives his written declara-
tion that no inability exists, he shall resume the powers and
duties of his office unless the Vice President, [with the
written concurrence of a majority of the heads of the execu-
tive departments or such other body as Congress may by law
provide, transmits within two days to the Congress his and
a majority of the principal officers of the executhe departments,
or such other body as Congress may by law prop ide, transmit
within two days to the President Pro Tempore of the Senate and
the Speaker of the House of Representatives their written
declaration that the President is unable to discharge the
powers and duties of his office. Thereupon Congress shall
[immediately] decide the issue, immediately assembling for
that purpose if not in session. If the Congress, within ten
days after the receipt of the written declaration of the Vice
President and a majority of the principal officers of the execu-
tive departments, or such other body as Congress may by law
provide, determines by two-thirds vote of both Houses that
the President is unable to discharge the powers and duties of
the office, the Vice President shall continue to discharge the
same as Acting President; otherwise the President shall
resume the powers and duties of his office.
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ADDITIONAL VIEWS OF REPRESENTATIVE
EDWARD HUTCHINSON

House Joint Resolution 1, as reported, would ratify the Tyler
precedent of succession to the office of President by the Vice President
upon the death of the President; it would provide for filling a vacancy
in the office of Vice President; and it would incorporate into the
Constitution a detailed procedure for the transfer of Executive power
from the President to the Vice President in times of the President's
inability to discharge the powers and duties of his office.

THE TYLER PRECEDENT

No reasonable question any longer exists about the constitutional
succession to the office of President by the Vice President upon the
death of the President. Vice President Tyler's claim to the office
as well as its powers and duties, upon the death of President W. H.
Harrison in 1841, has without exception been asserted on every
subsequent like occasion. The country would not now accept any
different construction of the constitutional provision, nor would any
different construction be warranted. There is no disagreement over
section 1 of House Joint Resolution 1. It makes clear that whenever
a vacancy in the office of President occurs, whether by removal, death
or resignation, the Vice President will assume the office as well as its
powers and duties.

FILLING A VICE-PRESIDENTIAL VACANCY

Section 2 of House Joint Resolution 1 would empower and direct
the President to nominate a Vice President when that office is vacant,
and the citizen so nominated would take office when confirmed by a
majority vote of both Houses of Congress.
While it is generally assumed each House would act separately,

the language employed requires a majority vote of both Houses, not
each House, to confirm. If, sometime in the future, pressure is brought
to bear for congressional confirmation in joint convention, as some
proponents of this measure now advocate, the language of section
2 may be construed to require only a majority of both Houses com-
bined, in that way diluting the vote of Senators. In my opinion,
this possibility would be lessened if the language directed the majority
vote in each House instead of a majority vote of both Houses.
Although the section is silent on the point, it is expected that the

majority vote required, so long as each House acts separately, is a
majority of the votes cast in each House, a quorum being present.
There is no requirement for a record vote, but one-fifth of those
present could require it. A secret ballot could not be ordered over
their objections.

Procedure for confirmation of nominations by the President by
both Houses is unique in our experience. All other appointments are
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submitted only to the Senate, for advice and consent. A good case
could be made for submission of this nomination to the Senate alone.
After all, the sole constitutional duty of the Vice President remains
that of President of the Senate; and within the purview of the Con-
stitution, the President, by nominating a Vice President, is choosing
their Presiding Officer. Senate approval of his nominee, as in the
case of other Presidential appointments, certainly would have been
thought sufficient in earlier periods of our history, and may be sufficient
today.
The case for Senate action alone also can be buttressed by an

analogy. In those cases where a Vice President is not elected, because
of a failure of a majority of the electoral vote, the Constitution
directs the Senate to elect one from the candidates who received the
two highest numbers.

Finally, in the case for Senate confirmation alone, it may be observed
that our constitutional processes for the selection of our Presidents
and Vice Presidents are Federal in nature. Presidential electors,
chosen in each State in such manner as the legislature may direct,
meet in their respective States and there cast the Totes to which their
State is entitled. The Senate, too, is a body Federal in nature. Each
State has an equal vote in the Senate. The Senate represents the
States in our legislative branch. It would be wholly consistent with
the preservation of the Federal structure if the Senate were vested
with power either to elect a Vice President to fill a vacancy, or to
advise and consent to the nomination of the President for that purpose.
Thus far in our history there has been a vacancy in the office of Vice

President during a part of 16 different terms. One vacancy was
caused by resignation of the Vice President. Seven died in office and
the other eight succeeded to the Presidency upon the death of the
President.
On those occasions when the Vice President's office becomes vacant

through removal, death, or resignation, it is possible that some division
in Congress might occur over confirmation of a President's nomination
of a successor. But on those occasions when. a vacancy is due to a
Vice President's succession to the Presidency, and the new President,
so recently a Vice President himself, is called upon to nominate
another, the temper of the country and of the Congress is likely to
be such as to make congressional confirmation of the appointment
pro forma. Under such circumstances, how meaningful really is the
function of congressional confirmation? The new President might
as well be empowered to appoint a new Vice President outright.

Consider the terrible pressures that will immediately come to bear
on a newly elevated President to choose a Vice President. No time
is specified within which the nomination must be made, but it would
be a mistake to believe the new President could relieve the pressure
by putting the matter off. As soon as he enters the presidential stage,
the new President will see prospective Vice Presidents and their sup-
porters in the wings. In addition to all of the other cares, duties,
and responsibilities thrust upon him, he will also have to deal with
those who aspire to the second highest office of the land—the largest
plum within his hands.
A better solution to the problem of succession to the office of Vice

President would be to provide that the holder of some other office in
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the administration should automatically succeed to the Vice-
Presidency.

It is hard enough for the country to go through the sad experience
of a change of administration at the time of the death of a President,
when the succession is automatic. That is the situation now and as
it has been. Since 1792 there has always been a known successor to
the office of President when there was no Vice President. But upon
the ratification of this proposed amendment, there will be an air of
uncertainty, at least for the time during which it takes a new President
to nominate and obtain confirmation of his choice—and this uncer-
tainty will be experienced at a time when the country can least bear it.

PRESIDENTIAL INABILITY

House Joint Resolution 1 would incorporate into the Constitution
a detailed procedure for the transfer of Executive power from the
President to the Vice President in times of the President's inability to
discharge the powers and duties of his office. Such transfer can occur
with the President's consent or over his protest. The language of the
resolution offers no hint that the determination of inability shall be
based on medical or psychiatric evidence. Instead, the determination
will be a political one; and here lies a danger in the proposal.
Words written into the Constitution in the past are now found to

have vested powers to extents and in ways not intended by their
authors. We should be extremely careful, lest we unwittingly pro-
vide tools of power we would ourselves oppose.
Do the provisions of section 4 of this resolution in effect create a

new way in which a President might be removed from office? Might
it be possible for a Vice President, sometime in the future, to form a
cabal with a majority of the President's Cabinet and size power from
him? Are we, by incorporating these words into the Constitution,
providing the machinery by which the stability of the office of Presi-
dent might be undermined? All it takes, under section 4, is for the
Vice President and a majority of the Cabinet to file their written
declaration of the President's inability with the President pro tempore
of the Senate and the Speaker of the House, and the Vice President
becomes Acting President. Then the President, dislodged by this
maneuver from his awesome powers, is put in the position of having
to win back his position by persuading Congress of his fitness. Here
again the decision will be a political one. There is no suggestion that
medical or psychiatric evidence even be considered. And, if an
unpopular President should fail to find support among at least a
third of the Senators and Representatives in Congress, he would
continue in name only, shorn of his powers and duties. He could
apparently make repeated attempts to regain the powers of his office
until his term expires. Would these circumstance lend stability to
the country or undermine it?
On the other hand, suppose an unpopular President is upheld by the

Congress with more than one-third, but less than a majority of the
Members sustaining his contention of ability to serve. Is it not
possible the same cabal might try again? The President would
break it up, if possible, by changes in his Cabinet, providing he could
win the advice and consent of the Senate for his new appointees, but
under such circumstances he might not obtain confirmation of his
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Cabinet changes. Would these circumstances tend to lend stability
to the Government or undermine it?

Other assumptions might be made to illustrate further how the
machinery we now offer the country might sometime be used by men
ambitious for power.
We should keep in mind that we are fashioning tools 'which could

be used to unsettle the stability of our Government while we mean to
promote it.

Section 4 is certainly not intended to provide the tools for power to
evil men. Its drafters had in mind an altogether different situation.
They suppose an ill President, physically unable to give his consent for
the assumption of power by the Vice President. Under these circum-
stances some alternative to his consent must be devised if the Govern-
ment is to carry on. Thereafter, when the President has recovered
sufficiently to resume his duties, or thinks he has, the drafters wanted
to be sure of machinery whereby he could recover his powers from Et
Vice President and Cabinet who might disagree with his own assess-
ment of recovery.
Supporters of this proposal call the power of public opinion to their

defense and say a Vice President and Cabinet would not dare seize
power from a President physically and mentally able, nor withhold
power from him once recovered. But public opinion can be molded,
and some Presidents in our history have been most unpopular in
office, and probably there will be some in the future.
There is no definition of inability or disability in the proposed

amendment, nor is there any provision for the definition of this term.
If there has existed an uncertainty of congressional power to define
it under existing constitutional provisions, it is clear Congress will be
without power to define an inability after House Joint Resolution 1
is incorporated into the Constitution.
The proposal will leave to the President in section 3, and to the

Vice President and Cabinet majority in section 4, complete power to
treat any condition or circumstance they choose as a disability. It is
even conceivable, though I hope not likely, that some President might
declare himself unable, and state no reason therefor (since no reason is
required by the language) in order to avoid responsibility for some
unpopular act, devolving the powers of his office upon the Vice
President for the time being to accomplish that purpose. After
ratification of House Joint Resolution 1, the Congress definitely
cannot define by law what constitutes Presidential disability. I think
a good case can be made to vest that power of definition in Congress.
Here would be another check and balance in our system, built in to
guard against abuse of power.

It was suggested in the hearings that the President might declare
his inability because of absence from the country. It seems unlikely
that he would do so because he would want to go abroad with full
powers of his office, as Presidents have done in the past. But members
should know that in the minds of some, the language of this proposal
will permit a future President to relieve himself of the burdens of his
office, at will, by a declaration of inability due to absence.
The provisions of House Joint Resolution 1 leave many questions

unresolved. For example, it does not address itself to the problem of
what happens if an Acting President suffers an inability. It overlooks
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the possibility of a Presidential inability at a time when there is no
Vice President, which might occur soon after a new President succeeded
to office and before he nominated a new Vice President. How could
the machinery of section 4 work then? Under the language of that
section, it would appear essential that there be a Vice President to
trigger the machinery of that section.
In my opinion it would be better to work out the answers to these

problems and others before submitting this proposed amendment for
ratification. There is no real urgency. We now have a Vice President,
and an executive understanding between him and the President on the
matter of Presidential disability. We should not rush this proposal
on its way until it is as perfect as we can make it. These other
problems will remain unsolved and those who are concerned about a
certainty of succession and ability will continue to press for further
amendments.

It will be tragic if we have unwittingly. deprived Congress of power
to move into any breach in the structure here being fashioned.

Respectfully submitted.
EDWARD HUTCHINSON.
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DISSENTING VIEWS OF REPRESENTATIVE CHARLES McC.
MATHIAS, JR.

I dissent from the views of the majority of the committee with
respect to the grant of power to the President to nominate his heir. I
oppose such power as being in conflict with the basic principles of the
Republic and the philosophy of the Constitution which tends to dis-
perse, rather than to centralize, power.
The Presidency has always been considered an elective office, but it

will not be purely elective if this amendment is adopted.
The Constitutional Convention, as we know it through Madison's

Journal, would surely have rejected an appointed Vice President on
grounds of principle alone. Modern conditions, while compelling,
do not dictate that we abandon principle when we provide a modern
method of succession.
The Constitution seeks means to interpose legal safeguards between

the weakness, the temptations, and the evil of men and the opportunity
to injure the state. We do the same in private life when we ask an
honest debtor to execute a mortgage or an honorable man to state his
promise or covenant in writing.
By permitting the President to name a Vice President, House Joint

Resolution 1 operates on the opposite principle, assuming that a
President will always be enlightened and disinterested in naming a
Vice President. While this optimism reflects well on the 20th Cen-
tury's opinion of itself in contrast to the pragmatic 18th century'
estimate of human frailty, it may not be a prudent basis for constitu-
tional law.

Congressional confirmation of a vice-presidential nominee would be
only a mild check and, in my judgment, would be a mere formality
in a period of national emotional stress. Most of us who were here
in the last dark days of November 1963 would confirm that almost
any such request made by President Johnson would have been favor-
ably received by the Congress in our desire to support and stabilize his
administration.

Giving the President exclusive power to nominate a Vice President
has been justified by a false analogy to the broad discretion allowed
modern presidential nominees to express a preference for their running
mates. But a presidential nominee and an incumbent President are
very different men—even if they inhabit the same mortal frame—and
they may be moved by very different motives. A President secure
in the White House will have undergone a metamorphosis from his
earlier self, insecurely and temporarily occupying the presidential
suite at the Blackstone or the Mark Hopkins during the climax of a
national convention.

If the presidential nominee really is allowed a personal choice of
running mates, he will seek a candidate to complement his own candi-
dacy and to strengthen the ticket. He will want an attractive,
vigorous, and patently able associate. The electability of the vice-
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presidential candidate is a form of accountability for the head of the
ticket. By way of example, recall the probable motives of Senator
John F. Kennedy in choosing Lyndon B. Johnson for his running
mate and consider whether the same motives would have been decisive
with President John F. Kennedy.

Furthermore, the analogy used to justify this amendment would
crystallize contemporary political custom into organic law. Current
practice at national political conventions and conventions themselves
are the creatures of custom only. Customs can and should change as
social, political and technological changes affect our way of living.
The Constitution cannot and should not be so flexible.
The public today is all too ready to impugn the motives of a

President dealing with his Vice President. It is hinted that a Presi-
dent is constantly tempted to relegate the Vice President to a subor-
dinate role in political life. If such motives are credible in daily
governmental relations, how much more would they be present in the
selection of an heir and successor.
Couple this consideration to the provisions of House Joint Resolu-

tion 1 with respect to Presidential inability and the considerations
that might move a President to nominate a respectable, but pallid,
Vice President. If the heir apparent is to gain certain powers of
deposition as well as natural succession, a President may indeed hesi-
tate in seeking a vigorous and aggressive Vice President. Such a
danger would not have escaped examination by the framers of the
Constitution and should be considered by those who propose to
.amend it.

CHARLES MCC. MATHIAS, Jr.



252

89TH CONGRESS t HOUSE OF REPRESENTATIVES j REPORT
1st Session f 1 No. 564

PRESIDENTIAL INABILITY AND VACANCIES IN THE
OFFICE OF THE VICE PRESIDENT

JUNE 30, 1965.—Ordered to be printed

Mr. CELLER, from the committee of conference, submitted the
following

CONFERENCE REPORT

[To accompany S.J. Res. 1]

The committee of conference on the disagreein votes of the two
Houses on the amendment of the House to the joint resolution (S.J.
Res. 1) proposing an amendment to the Constitution of the United
States relating to succession to the Presidency and Vice-Presidency
and to cases where the President is unable to discharge the powers
and duties of his office, having met, after full and free conference,
have agreed to recommend and do recommend to their respective
Houses as follows:
That the Senate recede from its disagreement to the amendment of

the House and agree to the same with an amendment as follows:
In lieu of the matter proposed to be inserted by the House amend-

ment insert the following:
That the following article is proposed as an amendment to the anstitu-

tion of the United Pates, which shall be valid to all irtents and purposes
as part of the Constitution when ratified by the lecislatvres of three fol rtl s
of the several States wit! in seven years fri,m tie date (1 its submission
by Cie Conv.ess:

"ARTICLE—

"SECTION 1. In case of the removal of the President from office or of his
death or resignation, the Vice President shall become President.
"SEC. 2. Whenever there is a vacancy in the office of the Vice President,

the President shall nominate a Vice President who shall take office upon
confirmation by a majority vote of both Houses of Congress.
"SEC. 3. Whenever the President transmits to the President pro tenjpore

of the Senate and the Speaker of the House of Representatives his written
declaration that he is unable to discharge the powers and duties of his
office, and until he transmits to them a written declaration to the contrary,
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such powers and duties shall be discharged by the Vice President as Acting
President.
"SEC. 4. Whenever the Vice President and a majority of either the prin-

cipal officers of the executive departments or of such other body as Congress
may by law provide, transmit to the President pro tempore of the Senate
and the Speaker of the House of Representatives their written declaration
that the President is unable to discharge the powers and duties of his
office, the Vice President shall immediately assume the powers and duties
of the office as Acting President.

"Thereafter, when the President transmits to the President pro tempore
of the Senate and the Speaker of the House of Representatives his written
declaration that no inability exists, he shall resume the powers and duties
of his office unless the Vice President and a majority of either the principal
officers of the executive department or of such other body as Congress may
by law provide, transmit within four days to the President pro tempore of
the Senate and the Speaker of the House of Representatives their written
dectaration that the President is unable to discharge the powers and duties
of his office. Thereupon Congress shall decide the issue, assembling
within forty-eight hours for that purpose if not in session. If the Con-
gress, within twenty-one days after receipt of the latter written declaration,
or, if Congress is not in session, within twenty-one days after Congress
is required to assemble, determines by two-thirds vote of both Houses
that the President is unable to discharge the powers and duties of his
office, the Vice President shall continue to discharge the same as Acting
President; otherwise, the President shall resume the powers and duties
of his office."
And the House agree to the same.

EMANUEL CELLER,
BYRON G. ROGERS,
JAMES C. GORMAN,
WILLIAM M. MCCULLOCH,
RICHARD H. POFF,

Managers on the Part of the House.
BIRCH E. BAYH, Jr.,
JAMES 0. EASTLAND,
SAM J. ERVIN, Jr.,
EVERETT M. DIRRSEN,
ROMAN L. HRUSRA,

Managers on the Part of the Senate.
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STATEMENT OF THE MANAGERS ON THE
PART OF THE HOUSE

The managers on the part of the House at the conference on the
disagreeing votes of the two Houses on the amendment of the House
to the bill (S.J. Res. 1) proposing an amendment to the Constitution
of the United States relating to succession to the Presidency and
Vice-Presidency and to cases where the President is unable to discharge
the powers and duties of his office, submit the following statement in
explanation of the effect of the action agreed upon by the conferees
and recommended in the accompanying conference report:
The House passed House Joint Resolution 1 and then substituted

the provisions it had adopted by striking out all after the enacting
clause and inserting all of its provisions in Senate Joint Resolution 1.
The Senate insisted upon its version and requested a conference; the
House then agreed to the conference. The conference report recom-
mends that the Senate recede from its disagreement to the House
amendment and agree to the same with an amendment, the amend-
ment being to insert in lieu of the matter inserted by the House
amendment the matter agreed to by the conferees and that the
House agree thereto.
In substance, the conference report contains substantially the

language of the House amendment with a few exceptions.
Sections 1 and 2 of the proposed constitutional amendment were not

in disagreement. However, in sections 3 and 4, the Senate provided
that the transmittal of the notification of a President's inability be to
the President of the Senate and the Speaker of the House of Repre-
sentatives. The House version provided that the transmittal be to
the President pro tempore of the Senate and the Speaker of the House
of Representatives. The conference report provides that the trans-
mittal be to the President pro tempore of the Senate and the Speaker
of the House of Representatives.
In section 3, the Senate provided that after receipt of the President's

written declaration of his inability that such powers and duties would
then be discharged by the Vice President as Acting President. The
House version provided the same provision except it added the clause
"and until he transmits a written declaration to the contrary". The
conference report adopts the House language with one minor change
for purposes of clarification by adding the phrase "to them", meaning
the President pro tempore of the Senate and the Speaker of the House.
The first paragraph of section 4, outside of adopting the language

of the House designating the recipient of the letter of transmittal be
the President pro tempore of the Senate and the Speaker of the House
of Representatives, minor change in language was made for purposes
of clarification.
In the Senate version there was a specific section; namely, section 5,

dealing with the procedure that when the President sent to the Con-
gress his written declaration that he was no longer disabled he could
resume the powers and duties of his office unless the Vice President
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and a majority of the principal officers of the executive departments,
or such other body as the Congress might by law provide, transmit
within 7 days to the designated officers of the Congress their written
declaration that the President is unable to discharge the powers and
duties of his office. Thereupon, the Congress would, immediately pro-
ceed to decide the issue. It further provided that if the Congress
determines by two-thirds vote of both Houses that the President is
unable to discharge the powers and duties of his office, the Vice Presi-
dent would continue to discharge the same as Acting President; other-
wise, the President would resume the powers and duties of his office.
The House version combined sections 4 and 5 into one section, now

section 4. Under the House version, the Vice President had 2 days
in which to decide whether or not to send a letter stating that he and
a majority of the officers of the executive departments, or such other
body as Congress may by law provide, that the President is unable to
discharge the powers and duties of his office. The conference report
provides that the period of time for the transmittal of the letter must
be within 4 days.
The Senate provision did not provide for the convening of the Con-

gress to decide this issue if it was not in session; the House provided
that the Congress must convene for this specific purpose of deciding
the issue within 48 hours after the receipt of the written declaration
that the President is still disabled. The conference report adopts
the language of the House.
The Senate provision placed no time limitation on the Congress for

determining whether or not the President was still disabled. The
House version provided that determination by the Congress must be
made within 10 days after the receipt of the written declaration of
the Vice President and a majority of the principal officers of the
executive departments, or such other body as Congress may by law
provide. The conference report adopts the principle of limiting the
period of time within which the Congress must determine the issue,
and while the House original version was 10 days and the Senate
version an unlimited period of time, the report requires a final deter-
mination within 21 days. The 21-day period, if the Congress is in
session, runs from the date of receipt of the letter. It further provides
that if the Congress is not in session the 21-day period runs from the
time that the Congress convenes.
A vote of less than two-thirds by either House would immediately

authorize the President to assume the powers and duties of his office.
EMANUEL CELLER,
BYRON G. ROGERS,
JAMES C. CORMAN,
WILLIAM M. MCCULLOCH,
RICHARD H. POFF,

Managers on the Part of the House.
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