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NOTE
On April 30, 1975, the Subcommittee on Transportation of the 

Committee on Public Works held a hearing the subject of which 
was Federal matching funds for highway construction. Certain 
witnesses at that hearing, because of their inability to appear at 
today’s hearing, were asked to express their views on the legis la­
tion being discussed today.

Copies of the above mentioned hearing may be obtained from 
the Senate Committee on Public Works.

(in)
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RESPO NS IBI LIT Y FOR PRE PAR ATIO N OF ENV IRO N­MENTAL IMPACT STATEMENTS
MONDAY, MAY 5, 1975

U.S . S e n a t e ,
J o in t  S u b com m it tees of  t h e  

S e n a t e  P ublic  W or ks  C o m m it t ee  an d  t h e
C om m it t ee  on  I nte rio r  and  I nsu la r  A ffa ir s ,

Was king  on, D.C.
The joint subcommittees  met at  9 :30 a.m., pu rsu an t t o call,  in room 

4200, Dirksen Senat e Office Bu ild ing , Hon. Lloyd M. Ben tsen , Jr .,  
pre sid ing .

Members of the P ublic  Works  Committee  pr es en t: Sen ato rs B entsen, 
Baker , Buckley, and Staf ford .

Member of the In te rior and  In su la r Affai rs Com mitt ee presen t: 
Senator  Haskel l.

Sena tor  H a skell [pr esi din g] . The jo in t heari ng  of the  Subcom ­
mit tee on Tr an spor tatio n of the  P ublic  W ork s Co mmittee  an d the E n­
vironment and  Land Resources Subcomm ittee of  the  I nt er io r C om mit­
tee on H .R.  3130 and H.R . 3787 will commence.

Se na tor  Ben tsen , of  the Public Work s Com mitt ee, will be ch air ing  
th is he ari ng  with  me today,  but  he is n ot her e yet. So we wi ll begin . I 
would like to ask Sena tor  S tafford if he has a s tatement  th at  he  wo uld 
care  to make.

OPEN ING STATEMENT OF HON. ROBERT T. STAFFORD, U.S. SENATOR 
FROM THE  STATE OF VERMONT

Sena tor  S ta ff or d. Thank you, Mr. Chairman. I do have  a br ief 
sta tem ent  as  th e rank ing minority  member o f th e T ranspo rta tio n Su b­
committee.

The or igina l impetus for  these  hearings was a U.S . di str ic t co ur t 
decision en joinin g a highway pro jec t in my State  of Vermon t. The 
effect of  the decision by the  U .S. Second Ci rcu it Court  of  Appea ls a f­
firm ing the  injuncti on  was to ha lt ma jor  h igh way con stru ctio n in the  
three  States o f Verm ont , New Y ork , an d Connecticut.

On Th ursday , anoth er U.S.  Ap pea ls Co ur t in the  Seventh  Ci rcu it 
han ded  down an opin ion,  as I underst and it, which  agrees wi th the  
holding in th e second  circuit.

The cou rts in these decisions have rul ed th at  a Federal  agency 
itself—in th is case, the Federal High wa y Ad minist rat ion—m ust  pr e­
pare the  env ironm ental imp act  sta tem ent required by the  Na tional 
En vir onme nta l Policy Act. Un de r cu rre nt  procedures, the  State s do 
the  in itial  prep arat ion of sta tem ent s and  modify  them  in accord­
ance with FH W A direct ion.

(1)
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The  quest ion of  p rim ary concern to  m embers of the Tr an sp or ta tio n 
Subc omm ittee  here today is the  degree to which  c ur rent  FH W A  pr o­
cedu res con form to the policy un de rly ing NEPA .

I f  we are  satisfied th at  these procedures, when  properl y imple ­
mented,  c arry  o ut  the in tent  of  N EPA , w’e would l ike  to  make certa in 
th at  the re is lan guage in the  law assurin g th at  pro jec ts prop erl y 
app rov ed under thes e proc edures wil l no t be enjoined by the  courts.

If  these  procedures are  not con sist ent  wi th the  Na tional En vi ro n­
men tal Pol icy Act , we perha ps will  need to make clear wh at process 
would  be accep table.

Members of the  En vir onme nt and La nd  Resources  Subcommitt ee 
will  be view ing the  issue from  a b roader perspec tive . They will  be re ­
sponsible  for ins ur ing th at  leg isla tive  act ion , if necessary , does not 
weaken the  pro tec tion afforded  by N EPA  fo r all  Federal  o r fed era lly  
assis ted projects.

Members o f the T ranspo rta tio n Subcom mitt ee h eard test imo ny from  
Governor  Tiem ann  la st Wednesday. He  sa id th at  in  his  op inion, in the  
opinion of the  U .S. Co urt s of Appea ls in five cir cui ts, and  in t he  view 
of the  Counc il on En vir onme nta l Qu ali ty,  the env ironmental proce­
dur es of the  Fe de ral  Highwa y Ad minist ra tio n meet N EPA  req uir e­
ments.

I t  is my hope th at  witnesses tod ay will  resp ond  to FH W A ’s pos i­
tion . I f  be tte r imp lem entatio n of ex ist ing  procedures is fe lt to  be 
needed, th at  is one th ing . I f  the  procedures them selves are  believed 
to be deficient,  th at  is  something  else.

There  is one point , closer t o my own St at e’s problem, which I  wish  
to make:  No lan guage under con sidera tion  by eit he r subcomm ittee  
would li ft  the  injunction  on the  pro jec t on U.S . Rou te 7 ne ar  Be n­
nin gto n, Vt.  T here were  ot her bases f or  the inj unction  tha n sim ply  the 
issue of dele gat ion  of  preparati on  of  the  impact sta tem ent . The St ate 
and  the  Fe de ral  High wa y Ad mi nis tra tio n, in any  even t, will  have 
to sat isfy th at  di str ic t cou rt th at  o ther cr ite ria  have been met  in order 
th at  the  injuncti on  be lifted.

I look fo rw ard to he ari ng  f rom  our knowledgeable  witnesses. W ith  
thei r help I am certa in we can see t hat  orde rly  progress in hig hw ay 
con stru ctio n—and othe r area s of Fe de ral end eavor—continues with ­
out  sacrific ing pro tec tion of the envi ronment.

Th ank you very much , M r. Chairma n.

OPENING  STATEMENT OF HON. LLOYD BENTSEN, U.S. SENATOR 
FROM THE STATE OF TEXAS

Sena tor  Bentsen [pres idi ng ]. Tha nk  you very much, Mr. Cha ir ­
man. I am pleased to  chair  th is he ar ing wi th my dis tinguished col­
leagu e, Sena tor  H ask ell , o f Colo rado , a nd  to  cons ider the se two House  
bill s be fore  us. I don’t look at  th is as a confr on tat ion , bu t r at he r t ry in g 
to accompli sh the  objec tives  of protec tin g the env ironment  and also 
servin g society t hrou gh  the  com plet ion of  th is  pro jec t.

Of  course  it  aris es out  of the  decis ion of the Second Ci rcu it Co urt  
on Rou te 7. and we know it isn ’t necessa rily  the  legi sla tive  direct ion , 
but  it  may  be an admi nis tra tiv e direct ion  th at  is needed here because 
some o f th e ambig uit ies  and reg ula tion, and  p erh aps in th e legi sla tion, 
too.
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I don’t believe tha t we come with any preconceived ideas as to what 
the solution is, but rather seeking answers and then trying to make 
the just determination of what can be done. I think i t has much more 
far-reaching implications than just the court’s decision on Route 7.

Therefore, we are looking forward  to having the testimony on it.
[H.R. 3130 and H.R. 3787 follow:]

94th  CONGRESS I  I
iots““o» H. K. 3130

IN  TH E SE NA TE  OF THE UNIT ED  ST AT ES

April 22 (legis lative  day, April 21), 1975 
Read twice and  refe rred  to the Committee on Inter ior  and Insu lar  Affa irs

*

AN ACT
To amend the National Env ironmental  Policy Act  of 1969 in 

orde r to clarify the procedures  there in with respect to the 
prep ara tion  of environm ental  impact statements.

1 Be  it enacted by the Senate and House  of Bepresenta-

2 lives of the Unit ed States of America in Congress assembled,

3 Th at section 102 of the National Env ironmental  Pol icy Ac t

4 of 1969  (42 U.S.C. 4332) is amended—

5 (1) by inse rting “ ( a ) ” immediate ly after “Sec.

6 102 .” ; and

7 (2) by adding at  the end thereof  the following

8 new subsection:

9 “ (b) A stat ement  prep ared aft er Ja nu ar y 1, 1970,

10 shal l not be deemed to be  legally insufficient solely by reason

II
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2

1 of hav ing been prepared by a State  agency or  official if the

2 responsible Fed era l official furnishes guidance and part ici-

3 pates in such preparation and independently evaluates such

4 statement p rio r to its approval  and adoption.  Thi s procedure.

5 shall not relieve the Fed eral  official of his responsibilities

6 for the scope, objectiv ity, and content of the statement , nor

7 of any  other  responsibi lities under this Act.”

Passed the House of Representat ives April 21, 1975.

W. PA T JE NN IN GS ,
Clerk.

At tes t:
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94th CONGRESS I T  T >  r x  b w  z m wh. R. 3787

IN  THE SENATE OE T HE UNITED STATES
April 22 (legis lative  day, April 21), 1975

Read twice and refe rred  to the Committees on Inter ior an d Insular Affairs and 
Pub lic Works join tly  by unanimous consent

AN ACT
To ame nd section  109 of title 23, United  States  Code, relating’ 

to the  p repa ration of ce rtain statements on h igh way projects 
in  the States of N ew York, Vermon t, and Connecticut.

1 He it enacted by the Sena te and  House of Representor

2 tives of the Unit ed States o f Americ a in Congress assembled,

3 Th at subsection (h) of section 109 of tit le 23, United  States

4 Code, is amended by adding a t the end thereof  the fo llowing:

5 “A ny  detailed statement requi red by section 102 (2) (C) of

6 the National Environmen tal Policy Act  of 1969 for any

7 Eederal -aid  highway project  in the States of New  York,
*

° Vermon t, and Connecticut which was prepared  by the State  

9 on or  afte r Janu ary 1, 1970, and which after  analysi s and 

evalua tion has been adop ted or is hereafte r adopted by  the

II
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2

1 Secretary of Transpo rtation shall be deemed a state ment

2 prep ared by the Sec reta ry of Transpo rtat ion for the pur-

3 poses of the  National Environm enta l Policy Act  of 1969.” .

Passed the House  of Representatives Apr il 21, 1975.

At tes t: W. PA T JE NN IN GS ,
Clerk.

Senator Bentsen. The first witness I want to call is the  Honorable 
Russell W. Peterson, Chairman, Council on Environmental Quality.

STATEMENT OF RUSSELL W. PETERSON, CHAIRMAN, COUNCIL ON 
ENVIRONMENTAL QUALITY

Mr. Peterson. Good morning, Mr. Chairman, and members of the 
committee. I appreciate the opportunity  to appear  before you today 
to discuss the provisions of the two bills, H.R. 3130 and H.R. 3787.

At the outset, 1 would like to state tha t the  administration is inter­
ested in maintaining the substantive integri ty of the environmental 
impact statement process, while assuring tha t its administra tion by 
all agencies is efficient and trouble free.

NEPA is 5 years old now, and by nearly all accounts, its provisions 
for environmental impact statements have become an accepted and 
increasingly integrated par t of the decisionmaking processes of the 
Federal agencies.

This is not to say tha t problems do not occasionally arise. It  is such 
a problem of implementation that  brings us here today.

At issue in the second circuit court case, which led to our hearing 
here today was, among other things, the degree of Federal agency 
involvement in the preparat ion of an environmental impact statement 
for a portion of the reconstruction of Route 7. The court held, on this 
issue, that  genuine Federal preparat ion was required by NEPA and 
proceeded to find tha t such a test had not been met by the Federal 
Highway Administration.

At the same time the court quoted with approval long-standing pro ­
visions in the guidelines of the Council on Environmental Quality, 
which permit  the Federal agency to rely on materials supplied by an 
applicant, but submitted to an independent evaluation by the Federal 
agency.

In a note the court quotes the CEQ as saying t ha t such materials 
could be submitted by an applicant in the form of an EIS .

The Conservation Society  case will soon be before the Supreme 
Court on a petition of cert iorari by the Solicitor General. Meanwhile, 
a debate has arisen over the impact of the opinion. Some, inc luding 
the Department of Transportation,  believe tha t the decision disap­
proves existing guidelines and establishes for the three States of the 
second circuit a new burden of Federal responsibility.
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Others, inc lud ing  the  Council , believe th at  the  decision  uph old s 
exist ing  man ageable  guidel ines and  procedures establ ished by CE Q 
and FH W A  and uphe ld in several  o ther  cir cui ts, bu t simp ly finds that  
certa in un de rly ing  princi ple s were not resp ected in the fac ts of these 
cases.

In  short , t here is a debate ove r wh eth er the  opin ion  changes  th e law 
for Federal  actions  in these  three State s, or  finds th at the  fac ts in 
thi s case do not su pp or t general ly acce pted  legal requ irem ents.

Be th at  as it may,  the  Reg ional Adm in ist ra to r of  FH W A  called a 
ha lt to fu rthe r processing o f t he  signific ant  nu mber of major  highway 
pro jec ts in New Y ork , Con nec ticu t, an d V erm ont .

The impact of  his act ion  on those concerned about unemployment  
problem s in an alread y suf fer ing  const ruc tion indu str y in the thr ee  
Sta tes  was imm ediate  and un de rst an dably dis tressing.

Soon therea fte r, a nu mber o f Congre ssmen from  affected distr ic ts i n­
troduc ed leg isla tion to cla rif y the law and overt urn tho se po rtion s of  
the  C onservat ion  So cie ty  case, which led to the  orde r by FH W A  to 
stop  pro cessing  highway projec ts.

Those bill s served as a b asis fo r t he  legi sla tion  befo re you tod ay.
Soon af te r the prob lems re su lti ng  from  th e decision  in t he  Conserv a­

tion S oc iet y case were brou gh t to ou r att en tio n, we sough t imm ediate  
remedies th at  could  overcom e the need  to ha lt  pro jec ts th at wou ld 
otherwise meet all requirements fo r fun ding  by FHW A.

In  pa rt icul ar , we at tem pte d to  develop  workable a dm in ist ra tiv e so lu­
tion s oy su ggest ing  changes  in DO T and FH W A  procedu res  wh ich we 
believe  wou ld pe rm it c ont inued processing of h igh way p rojec ts in  com­
plia nce  wi th the  co ur t’s opinion w ith ou t re qu iring  a signif ica nt increase 
in FH W A  manpo wer devoted to prep arat ion of im pact sta tem ents.

Direct ives were sent  from  FH W A ’s centr al office to  the  Reg ional 
Adm inist ra tor and  the affec ted State s, prov idi ng  gui del ines unde r 
which the p roce ssing of  some proje cts  could co ntinue.

When these bills  were being  deb ated in the  House, it  sho uld  be 
poi nted out , fu rthe r effor ts were made by the  a pp ro pr ia te  com mitt ees 
to design an ad mi nis tra tio n solu tion . But the  DO T pos itio n was th at  
an ad min ist ra tiv e solu tion  w’as insuffic ient to  overcome the req uir e­
men ts fo r genuine Federal  pr ep ar at io n called fo r in the  o pinion.

As a resu lt of thes e ef forts , pro gre ss w’as made in th e House  on two 
bills . H.R.  3787, a bill  to ame nd the  Hi gh wa y Act appro ved by the  
Public Work s Com mittee, and H.R.  3130, a bil l to amend  N E PA  ap ­
proved  by the Com mitt ee on Merc hant Marine  a nd  F isheries.

In  b oth  cases, the  committee effo rt w as to  c larif y the  l aw and to  as ­
sure  th at  the lon gst andin g E IS  pra ctices  developed by FH W A  and  
support ed  by CE Q guide line s could be ca rried  out  in every Sta te.  
Ne ith er bill  would lessen the  role  of the  Fe deral  agen cy to assure  t he 
adequac y or  accuracy of  the sta tem en t in terms  of scope, objec tiv ity , 
and con tent .

I  w ould  like  to  summarize fo r you th is  m orn ing  a numb er of  p oin ts 
con cerning the  tw’o bills  befo re us.

Fi rs t, it is the  pos ition of the  ad min ist ra tio n th at  H .R . 3130 should 
be enacted  as the  only  acceptable  resolu tion  of th is  general  prob lem. 
Th is p osit ion  is based on a n um ber  of r ea so ns :

1. H.R. 3130 pro vides be tte r assurance  o f an u nd im ini shed  s tand ar d 
of Fe de ral  responsibil ity  in the  E IS  process. I t specific ally  cal ls fo r



8

the  Federal  official to guide and  pa rti cip ate  in the prep arat ion of  the 
E IS . CE Q notes t hat  H.R. 3787 calls  f or  a nalysis an d eva lua tion , bu t 
does not specifically call for gu idan ce and pa rti cipa tio n.  These new c ri­
teria  in H.R . 3787 for def inin g the Federal  officials’ NEPA  responsi­
bi lity would  pro bab ly inv ite  a dditio nal lit iga tio n.

2. H.R . 3130 app lies to al l S tat es  and estab lishes a u nif orm s tate ment 
of congress iona l inte nt.  H.R . 3787 applie s to  only t hree  St ate s and does 
no thing  to pre vent fu ture  inco nsis tent  ad jud ica tio n in othe r circuits . 
The esta blis hment  o f a special rule for  one cir cu it also establishes the  
pre sum ption  th at  the  law in  othe r circ uits  is dif ferent , thu s ex ace rba ting 
any  confusion among th e ci rcuits.

3. H.R. 3130 app lies  to all Federal  g rant s to  S ta te agencies, whereas 
H.R.  3787 is lim ited  to appli cat ion  to FH W A projec ts. As Congress 
moves to  cla rif y the  law  with  respec t to Federal  a nd  S ta te  respons ibil i­
ties  for the  prep arat ion of impac t sta tem ents, it  shou ld do so with re ­
spec t to all g rant s to  S ta te  agencies.

Second, I  should  po int out th at  bo th the Hou se committee  report and 
CE Q agree  tha t H.R.  3130 shou ld be li mi ted  to  g ra nt  r ecipients  which 
are  St ate government  agencies operati ng  th roug ho ut  the Sta te.  To 
quote f rom  the House  committ ee r eport ,

The language, “Sta te agencies and officials” refe rs to those officials to whom the 
tas k of preparing state men ts has been appropr iate ly designated at  the present 
time. In no case would H.R. 3130 permit delegation to any Sta te agency lacking 
sufficient resources, personnel, and  interdisc iplinary experti se to prepare an EIS 
th at  meets the requi rements of NEPA. The bill is not intended to address prac­
tices of Fede ral agencies which involve any  public or private enti ties other than  
Statewide  agencies.

While such e nti ties can also do  much of the wo rk o f br inging  toge the r 
ma ter ial s fo r im pac t sta tem ent s, we should be p ar tic ul ar ly  carefu l when 
prep arat ion respon sib ilit ies  are  assigned to wa ter  dis tri cts , sewer  au ­
tho rit ies , a irpo rt  au tho rit ies , publ ic u tili tie s, and o ther  sim ila r ent itie s, 
when  they are  special purpose limited  juris dic tio n ent itie s wi tho ut 
sta tew ide  dut ies  and responsibili ties . We believe we should follow 
closely the lang uag e o f the House  comm ittee  repo rt,  and we concu r in i t 
from a, policy s tan dpoin t.

Thi rd , I wish to re ite ra te th at  ne ith er H.R.  3130 n or  H.R.  3787, i f 
the y were enacted , would in the  opinion  of  the Council  on En vi ron­
menta l Qu ali ty reduce the  r esp ons ibil ity fo r completeness, obj ect ivi ty, 
an d accu racy  o f environm ental imp act  sta tem ent s plac ed by NEPA  on 
the ap prop ria te  Federal  official. Nor  would it  in any  way reduce his  
responsibil ity  to mo dify , relocate,  o r reject  any  pro jec t in response to 
the a nalysis provided in th e imp act  statement  o r th e com ments rece ived 
on i t.

We believe  th is leg islation will res tate wh at we have  all along be­
lieved a nd ex pressed in our  guid elines an d p roc edu res  were the du ties  of 
NEPA  on all of us to  im prov e Feder al dec isionma king .

Senator  B bntsen. Than k you, Mr. Pet erson.
You say it is th e DO T’s pos ition  tha t it had to be corrected  by  legis ­

lat ion . Do you agree with th at , th at  it  cou ld no t have been done  by 
ad mi nis tra tiv e action ?

Mr. P eterson. Or ig inal ly , we co nten ded  th at  it  cou ld be done by ad ­
mi nis tra tiv e action, bu t DO T and  CE Q fai led  to agree wi th DO T on 
wh at t ha t a dm inist rat ive  pro cedure  wou ld be.



Seco nd, in the  in ter im , some othe r court  dec isions have passed on  the 
issue and add  to  the  confusion. Thus,  we now believe th at leg isla tion  
such as H .R. 3130 is des irab le.

Se na tor B entsen. Mr. P ete rso n, some environmenta l groups say th at  
an  env ironm ental im pact sta tem ent sub mi tted by the  Highwa y De­
pa rtm en t would hav e some sel f-serv ing  assum ptions in it. Do you 
agree wi th th at  ?

Mr. P eterson. I th in k it  certa inly could, bu t I  believe the  mecha­
nism s which we ha ve pro vid ed in our  guidelin es and  w hich  have  been 
pra cticed by FH W A  aro un d the  cou ntry and , app rov ed by several 
court s p rov ides  for  ad equ ate  an d th oro ugh involvement  of  the  Federa l 
agen cy, which  would check some b ias in State-prep ared  documents.

Se na tor  B entsen . Ad equ ate  sa feg uards  an d checks, do you believe ?
Mr.  P eterson. Yes;  we th ink so.
Se na tor  B entsen . We h ad  a s tatement  las t week made t o us  conc ern­

ing the  environm ental impact sta tem ent s i n Ca lif ornia, and wh at t hey 
were  cos ting  each year . The  figure g iven  to us  wras a sho cking figure and  
one I  find very difficult to  believe.

I will get  some more  just ificatio n on it  a nd backup . They were  te ll­
ing  us th at it  was cos ting  appro xim ate ly $50 m illion a year  in dir ec t 
costs fo r en vironmenta l imp act stat ements .

Do you th in k there  is any  reasonable jus tifi cat ion  fo r such nu m­
bers and  if  those num bers are  tru e, we have  got to find a be tte r way 
mechanical ly of  doing  the  job on these env ironm ental impact 
stat eme nts.

Mr. P eterson. I  do no t know wh at th at  pa rt icul ar  number ref ers 
to. So  I  can not comment on it  dire ctly .

Se na tor  Bentsen . T hey told  me th at w’as the  dir ec t cost inc lud ing  
court  costs, I  am sure.

Mr. P eterson. T th in k t ha t m any  tim es when peop le ad d up th e costs  
of  im pac t s tatement s, the y include th e costs o f d oing some of  th e p lan­
ning  and  staff jobs  which the y had been doing  in the  pas t and which 
are essentia l to  the decisionmaking . Ce rta inl y, it  would seem unwise 
for me, for any decisio nmaker,  to p roceed w ith ou t ad equate ly c ons ider­
ing  the impact of his  decision. Tha t to me is an int egral  p ar t o f th e d e­
cisi onm aking wh eth er you are in Fe de ral, Sta te,  or local gov ernment 
or  in the  pr ivat e sector. Bu t when you add up  all the  costs of  g et tin g 
the  fa cts  re la tin g to  the im pac t of yo ur  decis ion, and then say that  they 
were all  caused by NEPA , I th ink t hat  is a n impro per  use o f s tat istics.

Sena tor  Bent sen . We had one Gover nor testi fy  before  us th at  on 
the  loca tion  of the bridge th at  the y were  t ry in g to pu t it  th roug h one 
are a and  th at  had two eagles th at  were nesting  there  and so the y 
wouldn’t l et  the m pu t i t t hro ugh.

They offered to build a new nest or a new house  for the eagles, bu t 
the y would n’t agre e to that . Fi na lly , they  spent $4 m illion reloca ting 
the  bri dge and he swore up  and  down in his  t est imo ny th at  th at was 
because o f the two eagles ; $2 million an eagle? Tt seems to  me that  you 
mi gh t say th at  the  taxp ay er  was g iven  the bi rd.

Mr. P eterson. I th ink , as T am sure you ap pre cia te,  that  many people 
who are  opposed to some opera tion like  to find rid icu lous examples.

Se na tor  Bentsen . Th at  real ly is a ridiculous ex ample, i sn’t it  ? Those 
th ings  sho uld n’t happen .
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Mr. P eterson. Usually the  tim ing o f such  constru ctio n p roject s, ov er 
the few weeks when the eagle is  on th e ne st, cou ld take  care of the p rob­
lem wi tho ut reloca ting eit he r the  h igh way or  th e nest.

I wou ld th ink the exam ple given was one which typifie s effo rts to 
dis cre dit  the process,  and  does not  bear any rel ati on  to  th e average  
case.

Se na tor  B entsen. P eop le who carry  out tha t kind  of  an acti on dis ­
cre dit  the process . Tha t is why  we have to get  some judg men t in the  
appli ca tio n of these things . Any one who would allow  th at  kin d of a 
rid icu lous result , th e taxpaye rs get  quite a backlash.  I t hu rts t he  whole 
env ironm ental pro gram.

Mr. P eterson. My point. Mr.  Chairma n, is t ha t it is har d to believe 
th at  an eag le’s nest alone, led to the  relocation of a h igh way project .

Se na tor  B entsen. Tha t is wh at the Gov ernor t esti fied  b efor e us last  
week in o ur  committee. W ere  you th ere  ?

Se na tor  Stafford. Yes.
Senator  Bentsen. So all T am cal ling fo r is some jud gm ent and  

reason ing  in the  appli cat ion  of  these rules. Oth erw ise, we hu rt  the  
en tire en vironm ental pro gra m.

Mr. P eterson. I th ink it  is im po rta nt  th at  we get  the ha rd  fac ts 
beh ind  each  of the  cases, so th at  the  decisionmaker knows what he is 
doin g, knows  the impac t of h is decision, and bases h is decision on i nf or ­
mation  s how ing th e prob lems t hat  can arise. He must ana lyze al te rn a­
tive ways  th e pro jec t can be ca rried  o ut so t ha t he has  th e o pp or tuni ty  
to make th e bes t decision.

Some of  the  decisionmakers continue to figh t th is process of  using 
the  impact sta tem ent , lo okin g a t it mainly  as a drud ge ry—a job which 
needs  to be done. They do not look at  it as an im po rta nt  asse t to the  
dec isionmaking process.

We are  makin g headway th roug ho ut  th e country and  p eop le are  be­
ginn ing to real ize thi s is an asset,  no t a handica p, in im prov ing  t he ir  
decisionmaking .

Se na tor  Bentsen . I t  is an asse t if  you do it  pr op er ly  and exp edi ­
tiou sly  and use some jud gm ent in t he  process . Then  it is an  asset.

Mr. P eterson. I  agree w ith  you.
Se na tor  Bentsen . Sen ato r Ha ske ll ?
Se na tor  H askell. I would like  to comment on Go ver nor Mande l’s 

observa tion . It  is p re tty  h ar d fo r me to believe anybody w ould  be fool ­
ish enough to re loca te a  hig hway because o f an eag le’s nest. I  would like 
to know—I  am sure  G ove rno r Mandel di dn ’t know of  h is own knowl­
edge—who told Governor  Mandel  and  who told the person  th at  told 
Gover nor Mandel and  who to ld that  person.

It  is a lit tle  ha rd  fo r me to dis cre dit  the Go ver nor’s state ment. I am 
sure he said it in all sincer ity , bu t we may be re ve rti ng  to h ear say  upo n 
hea rsay . I would hope  any way if  anybody is doing  th at  we ought to 
find ou t about  it  and do somethin g about  it.

Let me ask you th is : I am told th at  the  words used in H.R.  3130— 
“f urn ish es g uidance an d p ar tic ipates ”—are lif ted  f rom  ce rta in jud icial 
decis ions, whereas the  w ord s used in the  o the r bil l, H.R.  3787—“af te r 
ana lys is and  evalu ation”—would require  a fu rther  definitio n.

Is  th at a fact o r not?
Mr. P eterson. Yes. Th at  is the  reason why we believe th at  pa s­

sage  o f H.R.  3787 w ould alm ost  ce rta inly lead t o ad dit ion al lit iga tion.
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to c larify  the meaning of its terms. Not only are the words in H.R. 
3130 backed up by previous court discussions, but some of its terms 
are used in our guidelines and procedures for the preparation  of impact 
statements.

Senator Haskell. Another thing tha t I am told tha t H.R. 3787 
basically deals with one region of the  country, one Federal program, 
and one Federal agency; whereas, H.R. 3130 has a greater universality. 
Is th at also a fact  ?

Mr. P eterson. Tha t is true.
Senator Haskell. I t would occur to me tha t when we are addressing 

NEP A procedures, we should not sacrifice the very important at tribute 
of NEPA —its universality, the fact that  its application is general and 
tha t there are not separate procedures for individual Federal programs. 
In tha t part icula r regard—I don’t know about other regards—it 
appears to me tha t H.R. 3130 takes the better approach. Would tha t 
be your conclusion ?

Mr. P eterson. Tha t is our conclusion. Yes, sir.
Senator Haskell. I don’t think  I  have any furth er questions a t the 

moment, Mr. Chairman.
Senator B entsen. Senator Stafford.
Senator Stafford. Thank you, Mr. Chairman.
Governor, if these joint  subcommittees in their wisdom try  to reach 

a Solomon-like resolution of the problem and pass out both of the bills, 
I would guess tha t you would recommend 3787 be amended so th at it 
applied on a national basis, rath er than  to  the  three  States named in 
the bill at the present time. Would that be correct?

Mr. Peterson. We are opposed—that is, the administration  is 
opposed—to H.R. 3787 and suppor ts and encourages your support of 
H.R. 3130. O f course, one way to amend H.R. 3787 would be to make 
it identical to H.R. 3130.

Senator Stafford. T hat  even occurred to the committee. We thank 
you. We wanted to clarify tha t.

Have you had an opportunity, Governor, to review the  decisions in 
the Seventh C ircuit Court of Appeals in Swain  v. Brine, gar \

Mr. Peterson. I have just received a very brief report  on it from my 
general counsel this morning.

Senator Stafford. I s there anything in tha t decision which changes 
the position of the Council on Environmental Quality ?

Mr. P eterson. No. It  only makes us interested in having some legis­
lation rather than  waiting for an administrative procedure which we 
originally  thought would be adequate to  cover the  matter.

Senator Stafford. That was to have been my next question. Then 
for emphasis the CEQ recommends a legislative rather than  an ad­
ministrative solution to this problem?

Mr. P eterson. Yes.
Senator Stafford. If  a legislative solution is adopted is it your 

position tha t there should be a limitation on the type of agencies 
granted authority to prepare in itial environmental impact statements?

Mr. P eterson. Yes. As I pointed out in my testimony, we th ink 
that the discussion in the report of the House committee calling for 
limitation to certain statewide agencies is a desirable one.

The reason for th at is that the other agencies may rarely be involved

54-0 37 0  - 75  - 2
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wit h impac t sta tem ents, like once every 5 yea rs or so. Thus,  the y do 
not have  the ex per tise to  do the job p rop erly.

Sena tor  Stafford. T o come back  fo r emphasi s, would it be the  rec ­
omm endation of  the  admi nis tra tio n th at  H.R. 3130 be the bill  fo r 
th at  and H.R. 3787 be amended  to be subs tan tia lly  identic al to H.R.  
3130?

Mr.  P eterson. Yes, s ir, H.R . 3130.
Se na tor  Stafford. Tha nk  you very much.
Th an k you, Mr. Chairm an.
Se na tor  B entsen. Th an k you, Sen ator.
Se na tor  B uckley.
Senator  Buckley . Th ank you, Mr. Chairman.
Th ank you fo r yo ur sta tem ent , M r. Pete rson .
I would like  to  v oluntee r the  view t hat  even if the  lang uage of H .R.  

3787 were made iden tica l wi th the  lang uag e of H.R . 3130 t hat  H.R . 
3130 rem ains pre ferable. H.R . 3187 in effect involves a special modi­
fication of  NEPA  outside  of NEP A. I th ink it con tinues along the  
trad iti on  th at  I th ink is a be tte r one of leg islating  exceptions, legis­
la tin g special inte res ts, specia l pu rposes, a nd modifications.

Sometimes it has  even been done  in San  Antonio, Tex. , I believe.
Se na tor  Bentsen. I t isn ’t a matt er  of res tor ing  equity , fo r th e Fe d­

era l Government  ha d no business in it.
Se na tor  B uckley. Bu t H.R. 3130 affects the  generic NEPA  leg isla ­

tio n and I th ink th at  we must alw ays  be open to improv ing  NEP A. 
To fu rthe r clar ify  fo r my own underst andin g of  y our underst andin g 
of the  imp act  o f H .R.  3130, it will not weaken in any  r espect the  effec­
tiveness of NEPA  ?

Mr. P eterson. No ; it will not. It  jus t res tates wh at has been pr ac ­
ticed and  recommended.

Senator  Buckley . I t in effect affirms how most cir cu it cou rts have  
been in terp re tin g the  law?

Mr. P eterson. Yes, s ir.
Sena tor  Buckley. Wo uld  it  also be fa ir  to say  th at  although the  

rep ort , the  bil l its elf  as sub mit ted , does not  speci fy sta tew ide  agencies, 
th is concept, however, is su pport ed  in the  repo rt langua ge,  and the  r e­
po rt language  does not always  p rove  to be the  practic e ? But  i t is my 
un de rst andin g th a t there is no thi ng  in 3130 th at  would  impe de the  
ab ilit y of C EQ  to  insist on sta tewide.

Mr. P eterson. T ha t is rig ht ; th at  is ou r underst andin g, too.
Sena tor  Buckley. S o t hat  th is is new langua ge bu t doesn’t  m odify  

either th e prac tice or  the  effectiveness of t his  legi sla tion ?
Mr. P eterson. Yes, sir .
Senator  Buckley . Th is is not  affected one way or  anoth er  by the  

pro tec tion  of  the two eagles.
I have  some sy mp ath y f or  the eag les, I  migh t say.
Th an k you very  much.
Se na tor  Bentsen . Sen ato r Stafford .
Senator  Stafford. .Tust so we un de rst and. G ove rnor—in the  ultima te 

result  in leg isla tion  in som eth ing  like  H.R.  3130, tha t wou ld not  re­
solve the inj unction  th at  is pe nding  in connection w ith the  Be nning ton , 
Vt. , case, would it?

Mr. P eterson. Excuse me ; I  di dn ’t  hea r all y our quest ion.
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Se na tor  Stafford. I n the  even t som eth ing  lik e H .R . 3130 evolves a s 
the leg isla tive  p rodu ct of  congres sion al acti on,  such leg isla tion becom­
ing  the law would not of itself  disso lve the injuncti on  which is cu r­
ren tly  pe nd ing  in th e cases in V erm ont, would  it  ?

Mr. P eterson. No. I t is my un de rst an ding  it  pro bably  would not 
affec t the  outcome on the  one proje ct which was enjoi ned; ne ith er  
would 3787. I t  would affect  the  va lid ity  of  the  s tatem ent on the othe r 
proje ct in t hat  case.

Sena tor  Stafford. Tha nk  you very  much.
Senator  B entsen . Sena tor  Ha ske ll.
Sena tor  H askell. I  am to ld, Gov ernor, th at last week Mr. Tie mann,  

who is t he  A dm in ist ra to r o f FH W A, ind ica ted  s up po rt fo r both bil ls 
and I ju st  w an t t o underscore so th e reco rd is c lea r wh at th e admi nis ­
trat io n’s recommendation is.

He  said he support ed  both bill s. Is  th at the official a dm inist ra tio n 
viewpoin t as  you previously  arti cu la ted  ?

zi Mr.  P eterson. W e had a n um ber of mee ting s on thi s wi thin the ad ­
mi nistr ati on . T he  la st  one was on Fr iday , in which it  was decided t hat  
the  a dm in ist ra tio n’s posit ion was to  su pp or t H.R.  3130 as the only  a c­
cep tab le resolu tion  of  thi s gen era l prob lem, and to oppose H.R.  3787.

Se na tor  H askell. Tha nk  you , Gov ernor. I th in k th at  m akes  i t very 
clea r.

I  have  sa id I pr ef er  H.R.  3130’s more univ ersal app roach.  How ever, 
T perso nally , and I th in k maybe oth ers , would like to  know wh at  
Federal  p rog ram s m igh t be affected, as sum ing  we choose to re po rt H .R. 
3130. I won der  i f it would be possib le on  pr et ty  s ho rt notice to s upply  
fo r the record wh at pro gra ms  mi gh t be affected ?

Mr.  P eterson. Yes. There  are  tw o othe r Fe de ral agenc ies th at now 
have program s where impac t sta tem ents might  be fac ili ta ted by  h av ­
ing sta tew ide  agencies pa rt ic ipate in the prep arat ion.  Tho se are  cer ­
ta in  Law Enforce me nt Ass istance Ad minist ra tio n pro gra ms , and cer ­
ta in  B ure au of  O utd oor R ecr eat ion  p rogra ms —grant s t o State s u nd er  
the  La nd  and W at er  Conservat ion  Fun d Act.

To o ur pre sen t know ledge, th ose  are th e only  ones o the r tha n H ig h­
way Ad mi nis tra tio n.

Se na tor  H askell. T hank  you, Governor .
Th an k you, M r. Chairma n.
Sena tor  Bentsen . T ha nk  y ou very much, Gov ernor, fo r yo ur  t es ti­

mony.
> We  will  call  on Congres sma n La Fa lce at  th is  time. We  are  very

pleased to  have you thi s m orn ing , Co ngressm an.

STATEM ENT OF HON. JOHN J. LaFA LCE, A RE PRESEN TA TIV E IN  
* CONGRESS FROM THE STATE OF NE W YORK

Mr. L aF alce. Than k you, Mr.  C hairm an.
I t  is indeed  a n honor to be here  tod ay  d ur ing your  d eliber ations on 

H.R.  3787 and H.R.  3130.1 know your  tim e is l imited and y ou r li st of  
witnesses is long, so I  w ill tr y  to be b rie f.

In  the  House  I support ed  both H. R.  3787 a nd  H.R.  3130, b oth  of  
which were designed, in diff erent ways, to accompl ish the same goal : 
to enable  const ruc tion workers  in New Yo rk,  Connec ticu t, and Ver-
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mont to get back to work on highway projects which had been put in 
jeopardy by a court decision.

My reason for supporting both bills was tha t I felt the goal to  be 
accomplished—to insure tha t these three  States got th eir f air  share of 
Federa l highway funds and tha t they could spend them as rapidly as 
practicable—was paramount, and the legislative vehicle used to reach 
it was of lesser importance. I s till th ink this way, and i f in your judg­
ment one of these bills can become law more quickly than  the other 
then that’s the bill which I support.

But if they are likely to move a t an equal rate of speed, then I do 
believe then one of them, H.R. 3130, is somewhat better in terms of its 
long-term effects. You will hear la ter in th is hearing detailed reasons 
why a solution is needed, and I will not go into that , but I will devote rthe remainder of my remarks to the reasons why I  believe H.R. 3130 
is a better approach.

H.R. 3130 applies to all 50 S tates ; H.R. 3787 only 3. This would be 
fine for New York, but it leaves open the question for  similar court de- 
cisions elsewhere. I  think national legislation should apply nationally.

H.R. 3130 applies to all Federa l agencies; H.R. 3787 only to the 
Highway Administration. It  would be ironic if we made it possible 
for highway funds to be used and then, the next day, similar  road­
blocks arose in other important programs. I  think that the rules under 
which environmental impact statements are prepared should apply 
with reasonable consistency to all Federal agencies.

Finally , H.R. 3787 could be read to change, substantially, previous 
practices of the Highway Administration—and, I suspect, many other 
agencies. This is because H.R. 3787 only requires Federal involvement 
with, and analysis of, environmental impact statements after they have 
been prepared by the State agency.

Yet the present practice has been to have Federal officials involved 
all along the way, providing guidance and counsel to the State person­
nel who were preparing it. This, to me, is a better approach more likely 
to address and respond to environmental questions.

To the extent tha t H.R. 3130 restates previous practice, which it  is 
intended to do, it  is more precise than H.R. 3787 and less subject to 

' misinterpretation.
Gentlemen, I urge you to evaluate these bills carefully but as ex­

peditiously as you can. The more quickly Congress acts, the more 
quickly the States of New York, Connecticut, and Vermont will be able 
to provide more jobs for their hardpressed construction workers. And *
that  will be one step toward  the national economic recovery we all so 
desperately desire.

Thank  you again, Mr. Chairman.
Senator Bentsex. Congressman, w’e are told that , from the time *

they sta rt applying for  highway construction jobs to the time the work 
actually starts,  takes  about 7 years. There a re all kinds of additional  
problems, escalations of costs.

We are getting some backlash on environmental impact statements 
because they say they add to the time. Wouldn’t it be a lot better to go 
along with H.R. 3130, as you say, where we have the Federal Govern­
ment involved all the way in helping to draw those guidelines?
Wouldn’t that  be much more expeditious? Wouldn’t we save time in
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ge tting  our environ menta l impact  sta tem ent s by imp lem ent ing  them  in 
th at  manner, ra th er  than  le tti ng  the  State  agency go on and  
then  a t a  later  tim e have the Federal  G overnment  ge t involved a nd  say 
you did  hi s one w rong ?

Mr.  L aF alce. I  would suggest thi s, Senator.  F ir st , I do w an t to  em­
pha size t he  point  th at  H .R.  3130 codifies th e e xis ting practic e in all 50 
Sta tes , a t le ast  the  exis ting prac tice p rior  to the second cir cu it decision. 
I t  seems to me th at  if  one agency, a Federal  agency, is invo lved  in a 
pro jec t, it  is much more like ly to have rend ered th at  ty pe  o f guidan ce 
which is going  to  perm it it to  give a quick , favora ble  decision th an  i t 
would be if  they  ha dn ’t been invo lved  from  the  beg inn ing  and  h ad  to 
look at  it  anew and they  migh t more likely have d ifficul ties with it.

Se na tor  B entsen. Yes, th e p oint  be ing t hat  I  feel very s tro ng ly th at  
we ha ve to  pu rsue and  im plement the  en vironmenta l im pact sta tem ent  
bu t I  wa nt it done in t he most expeditious  and effective m anner as we 
can. I t  seems where  we a re a par t of th at  p rocess fro m the beg inning  
th at  it works much be tte r an d saves time.

Mr. L aF alce. Yes.
Se na tor  Bentsen. Sen ato r Ha ske ll.
Se na tor  H askell. C ongressman , th an k you very much for ap pe ar­

ing.  I  find the  logic of  your  sta tem ent  overwhelming.  So I  hav e no 
ques tions .

Se na tor  Bentsen. Sena tor  Stafford.
Se na tor  S tafford. Th an k you very  much, Mr.  Chairman.
Mr. LaFalce , I wa nt to join  in the  welcome to you here. We a pp re­

cia te your  sta tem ent . Confess ing ignoran ce on my pa rt , wh at par t of  
New Yo rk S ta te  do you repr ese nt ?

Mr. LaF alce. I  rep res ent the  36th Congres sional Di str ict , Senator,  
the coun ties of  Orleans and Niagara , par t of  the  co unties of  E rie  a nd 
Monroe.

Se na tor  Stafford. Have any  projects  been ha lted, any Federa l h ig h­
way pro jec ts been halted, in you r di str ic t as a r esult  o f th e decision in 
the  second c irc uit  cou rt ?

Mr. LaF alce. Th ere  ce rta inly have been p rojects h alte d. Tha t is  the  
reason I  au tho red  H. R.  3130.

Se na tor  Stafford. We have  a ce rta in  com munity  of  in ter es t the n, 
Congressman. W e ap pre cia te your being here .

Se na tor  Bentsen . Sen ato r Leah y ?
Senator  Leahy . No, than k you, Mr . Chairm an.
Senator  Bentsen . Sen ato r Buckley.
Se na tor  Buckley. Tha nk  you, Mr. Ch airma n.
F ir st  of  all,  I would like to congrat ula te Mr. La Fa lce’s leadership  

in th is mat te r and I  am gla d he favors  H.R.  3130 because it  makes 
more  sense  e nvironm entally in t erms of na tional policy .

Is  it your  underst andin g, Con gressman, th at  as the  Con serv ation 
Society decis ion affects only  pro jec ts in Vermont t hat  th e ado ption o f 
H.R . 3130 which in effect, as you say,  would—recog niz ing  exi stin g 
practic e—w ould  the refore  forc e to co ur t the  pro jec ts in New York 
St ate assum ing  tha t the  p rocedu res  follow ed in New Yo rk S ta te  were 
pr et ty  well c omparable to  those followed  elsewhere in th e co untry?

In  othe r words, the bas ic process was sound ?
Mr. L aF alce. Yes. I  don’t t hi nk  th ere  would  be any  question. Th at  

is why we have the  signo ff on all of  the  ind ividuals  concerned  on



16

H.R.  3130, both the  ind ividuals  from the  hig hway departm en ts and 
env ironmentalis ts.

Se na tor  Buckley. I make the po int  because Go ver nor Peterson,  
whom you hear d te sti fy , po inted out  that  it is not enti rely c lear whether  
the  second circuit was objec ting  to the  process inv olv ing  coopera tion  
with the State s or whether they were say ing  t hat  in a pa rt icul ar  in­
stan ce in Ver mont the  State did  no t or the  Fe de ral Government  did 
not hav e sufficient p rep ara tio n.

Mr. L aF alce. As I  rea d the  court decision and as I  looked at  t he  
process invo lved, i t seemed to me t ha t the  only way the court  decision 
could be read was requir ement  of Federal  prep arat ion as opposed to 
St ate prep arati on , because the  F edera l invo lvement in th at  pa rti cu la r 
case was ve ry gre at.  I nd iv idua ls from the  Federa l High wa y Adminis ­
trat io n had  gone out  a coup le o f tim es a week to consult with  th e State  
rep resentativ es. The y had in itiall y rejected  the  S ta te E IS , at leas t th e 
d ra ft  of it. I t was n’t un til  it  was redone and  the n given appro va l by 
the  Federal  Government  th at  all signs were go. I t  was then th at  the  
cour t action was bro ught.  I t  was th at  long  process inv olv ing  Fed era l 
pa rti cip ati on  from the  begin nin g which was rejected by the second 
circuit.

Sena tor  Buckley . Than k you very much.
Sena tor  Bentsen. Th an k you very  much , Congressman, fo r your 

test imo ny.  I t  wi ll be he lpful.
Senator  Buckley . Mr. Chairma n, I had  hoped th at  Mayor  M ar ­

tin ell i of Yonkers , N.Y.,  would be able to be here  t o testi fy  reg arding  
th is  l egislat ion.  Un fortu na tel y,  schedul ing  p roblems  have made it im­
possible fo r him  to do so.

How ever , the  mayor has pre pared  a wr itten  sta tem ent exp ressing 
his  concerns  ab out  the im po rta nt  issues which we are  d iscussing tod ay.  
I  w ould ask, Mr. Ch air ma n, th at  his tho ug ht fu l rem ark s be pr in ted in 
the  h earin g record.

Senator  Bentsen. Wi thou t objection.
[Th e sta tem ent re ferre d to fo llo ws :]

Statement of Hon. Angelo R. Martinelli, Mayor, Yonkers, N.Y.

Honorable members of the  Public Works Committee and the Int eri or Commit­
tee of the  United States Se na te: I deeply r egr et that  I am unabl e to be w ith you 
in person today  to delive r my remar ks. However, I app recia te the  effort made by 
Senat or Buckley towa rds th at  end, and the opportuni ty to prese nt a wri tten  
state ment .

I deliver  this sta tem ent today in two different roles. Fir st, as the mayor  of 
the  fou rth larg est  city in the  Sta te of New York, charged  with  promoting the 
general  welfare of my const ituen ts. Second, as the chairm an of LIBRA—For a 
Balance d Economy, a group of Yonkers’ labor,  ind ustr y, and consumer leade rs 
dedicated to t he main tenan ce of a c ompetitive  economy in my city.

My rema rks are  aimed at  the specific pligh t of Yonkers. It  is ther e where my 
exper tise lies. The legisla tion which you are  consideri ng today can have an 
enormous beneficial impact on my city.

Topographica lly, Yonkers is divided along north- south lines of high ridges 
between the Hudson Rive r Valley, the Nepperh an Rive r Valley, and the  Bronx 
River  Valley. These ridges have histo rical ly presen ted a great problem for those 
atte mpt ing east-w est trav el.

The Centra l Business Dis trict  of Yonkers is located in the  ex treme west of the 
city, in the  Hudson River  Valley. Fo r many yea rs it has been the intent  of the 
City of Yonkers to redevelop this  downtown core. Huge urban  renewal  proje cts 
now p rovide housing for  those who, it was felt, would need living space when the



most imp orta nt pa rt of this  redevelopment effort moved ahead . This vit al cog i n 
the redevelopment progr am was the  majo r ar te ria l program which, for  the  firs t 
time, would allow easy access to the downtown core from the  othe r sections of 
the city.

Today, we have the  housing necessary to reloc ate those  displaced by the  
ar teria l program, but we do not have  the arterials . These roads  are  absolute ly 
vita l to the redevelopment effort.

It  is necessary, especial ly in thes e trying  economic times,  for munic ipali ties to 
stri ve to expand the ir tax  base. Gladston e Associates, of Washington, D.C. has 
projected tax  revenues  for the redevelop ment program which they consider to be 
economically feasible to be up to $5.1 million, af ter  deduct ing debt service on 
necess ary public cap ital  improvement. I do not have to expla in to  you the  tre ­
mendous impact  of such revenu es on a city with a year ly budget of $120 million.

I believe th at  my point is clear. In the City of Yonkers, the legisla tion you are  
consider ing today is absolutely vital. The art eri als  which have been s talle d by the  
Circ uit Court ’s decision in Conservation  Society of Sout hern  Vermont, et al vs. 
Secreta ry of T ranspo rtat ion  will have a criti cal impact  on th e C ity of Yonkers. We 
have been wait ing for thes e ar ter ial s for  over twenty-five years. We have the  
housin g rea dy for those who will have to be relocated.

I canno t stan d idly by and allow the  roads  of Yonkers th at  are already  con­
stru cted  to become jammed with economic refugees. At the  recen t Economic Im­
pact  Hearings sponsored by LIBRA—For  A B alanced  Economy, the  pres iden t of 
the operating enginee rs thre aten ed to cut  down trees  across all majo r highways. 
He said, “If my people can ’t  work, no one will get to work.” I tell  you this  to 
illus tra te the  seriousness of t his  mat ter.

The  action you tak e on this  legislation  means jobs for thou sand s of cons truc­
tion workers. Were this hear ing held in the City of Yonkers, I could promise  you 
that  the  hall would be packed with people whose very livelihood depend on the 
resu lt of your  deliberations.  The Yonkers ar teria l system was stalle d once before 
for environme ntal reasons. It  is unconsciona ble to compound this delay. You must 
take swi ft action  to allow our people to work and to reap th e pote ntia l benefits 
from the completion of these roads. We c anno t afford to wai t ano the r three years 
for Federal Environm ental  Imp act State ments. This cons truct ion means jobs. If 
you are  prepared  to appropriate $1 billion for public service jobs, can you not 
enact  this  legisla tion to put  our cons truct ion workers back at  thei r tra de ?

Consider the positive, long range  impl ications of this legisla tion for  t he City of 
Yonkers as just one case in point. I submit to you th at  a positive vote on thi s 
legislat ion which would allow sta tes  to pre par e Environm ental Imp act Sta te­
ments is not a vote agai nst our environ ment. It  is a vote to help our citize ns help 
themselves  out of the ir cur ren t dire  economic str ait s, and  to help  our citie s 
expand  the ir tax base.

Senator Bentsen. Is Mr. Donald Lynch here? Mr. Lynch, if you 
would step forward, please.

Mr. Lynch is the executive director of the Connecticut Construction 
Industries Association.

STAT EMENT OF DON LYNCH, EXECUTIVE  DIRECTOR , CONNECTICUT 
CONSTRUCTION INDU STRIE S ASSOCIATION

Mr. Lynch. Th ank you, Senator. I appreciate being here today.
The Connecticut Construction Indus tries Association is a statewide 

association whose membership includes business and industry in the 
State representing over 60,000 Connecticut residents involved directly 
and indirectly in the various aspects of the construction indust ry and 
those industr ies allied to construction.

The C.C.T.A. stands ready to support immediate action on highway 
construction and mass transi t based on sound planning and determ ina­
tion of the needs and desires of the public, conservation of energy, 
efficiency, and economic benefits to th e State and its residents.
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We ap pe ar  he re to day, b efor e th is committee , to s trongly urg e f av or ­
able acti on on H.R.  3878 or H.R . 3130. Spe edy  passage of ei ther  of 
these  bill s mean s much needed jobs fo r the  con stru ctio n worke rs of 
Connec ticu t, jobs fo r support ive  employees, and an economic boost 
for t he  ent ire  S ta te  o f Connect icut.

The purp ose  of  such  a bil l appear s to  be the  elim ina tion  of  a wastefu l 
and  ar bi trar y technica lity  which req uir es FH W A employees, ra th er  
than  St ate d ep ar tm en t of tran sp or ta tio n employees , to p repa re  env iro n­
menta l impact s tate ments . Speedy, fa vorab le action on e ith er  bill is our 
prime  need.

Const ruc tion period,  in the  S ta te  o f Con nec ticu t a nd New En glan d,  
goes fro m about March to Novem ber. We are  mov ing into th at  con­
struc tio n p eri od  w ith  no  new p roj ects ava ilable.

Spe edy  pa ssage of e ith er  bill will no t in  any way affect  the  ecological 
or env ironm ental impac t of con stru ctio n projec ts on the su rro un ding  
are a in a ny m ann er,  shape, o r fo rm.

Speedy  pas sage of  eit he r bill will no t cause any  dam age  to, bu t 
ra th er  w ill ass ist ou r efforts to imp rov e our environm ent  and ecology.

In  view o f th e f ac t th at  the environm ental imp act sta tem ents a re now 
and  a lwa ys have  been prepare d by th e State  de pa rtm en t of  tra ns po rta­
tion in eve ry State  th roug ho ut  the  Un ited State s of Am eric a, and  in 
view of the  fac t that  the  F H W A does not have the  money no r per son ­
nel to p repa re  the  E IS , speedy  passage  of  eith er bi ll will pre vent a ll th e 
unnecessary costs and  red tape  involved in the  creation o f a  brand new 
Fe de ral bureau cra cy which will only  dupli ca te the ex ist ing  State  
agencies.

Spe edy  passage of  e ith er  b ill will pe rm it Connect icu t t o commence 
con struct ion  of  man y nece ssary and  appro ved  pro jec ts th at  comply 
wi th all  sub stantive NEPA  requ irem ents .

Spe edy  passage  o f e ith er  bi ll will pre ven t the  costs o f these  p roject s 
fro m continuing  to rise and will  stop  the  co sts of  pa rt ia lly  completed 
jobs from  continu ing  to m oun t.

Speedy passage of eit he r bill will perm it Conne ctic ut, New York, 
and Vermon t to be tre ate d on a pa rit y wi th the  othe r 47 State s of the  
Nat ion .

Accor ding to the Conne ctic ut De pa rtm en t of La bo r sta tis tic s as of 
Ja nu ar y 1975, there are  60,000 con struct ion  worke rs in the  State , 
40,000 of  which are  employed and  20,000 of  which are  unem ployed.

The  tot al une mployment of the  St ate of  Con nec ticu t is ap prox i­
mately 147,900 as of March  30. 1975, an increase  of  10,800 from the  
end of Fe brua ry . Th is figure will con tinu e to incre ase, and  the unem-  
plovment  pro jec tions fo r the const ruc tion indu str y are  very bleak .

Various fac tors hav e combined to br ing about th is depressed con di­
tion in the  con struct ion  ind us try , bu t the cr ud es t blow of all was the 
decision of the  U.S . Court  of Appea ls, Second Circu it, in Conserva­
tion So cie ty o f Souther n. Ve rm on t v. Volpe , which  held th at  envir on ­
men tal imp act  sta tem ent s th at  are  req uir ed under the  Na tional  E n ­
vironm ental Po licy Act must  be prepared  by the  Federal  High wa y 
Ad mi nis tra tio n ra th er  than the  S tate.

Th is decision caused the FH W A to a dm inist ra tiv ely impose a freeze 
on all pro jec t appro vals fo r th e F edera l aid  h igh way prog ram—except 
fo r minor pro jec ts—only in Conne ctic ut. New York,  and  Vermont .
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FH W A  specified it  will not act on requests fo r appro va l of  pre­
lim ina ry  engin eer ing  au tho rizations fo r app rov al of preli mi na ry  en­
gin eer ing  au tho rizations or p lans, specifications or  estimates , or  rig hts - 
of-w’ay acquisi tions, nor would it tak e any oth er step in the  process  
of  developing hig hway pro jects.

Connecticut, known as the  Const itu tion Sta te,  has  always  been a 
leader , b ut  C onnecticut does n ot enjo y being one of  th e selec t m ino rity  
of three  Sta tes , namely,  New York, Vermon t, and Con nec ticu t, ou t o f 
all 50 State s of these  Un ited Sta tes , where th is freeze on highway 
pro jec ts is cau sing layoffs and  the  stop page of  need ed con struction 
because of pro cedura l technica lity .

The Fif th  C ircuit , E ig hth Ci rcu it,  N inth Ci rcu it, and T en th Ci rcu it 
Co ur ts of Appea ls c overing  29 S tat es  have ruled th at  S ta te  au tho rit ies  
may  p rep are  enviro nmental impac t statem ents . [E xh ib it A.]

As fa r as we can determ ine , 18 State s in the  firs t, th ird , four th , 
six th and  seventh  cir cuits  have  not  ru led  on th is  issue.

The citizens of Con nec ticu t, New York,  and Vermont have pa id 
th ei r sha re of the  hig hw ay taxes, yet  the y are  the  outcasts  as fa r as 
Federal  Highwa y Fu nd s are  concerned.

The  release of $2 bil lion by Pres iden t Fo rd  in ten din g to stim ula te 
the  nat ion al economy in a posit ive ma nner meant  absolutely zero as 
fa r as pu tti ng  people  back to wrork  in Conne ctic ut is concerned .

The  freeze  in Conne ctic ut froze  50 p rojects wi th an estimated  to ta l 
constru ctio n cost of  $1,008,037,000. [E xh ib it B.]

Jobwise, thi s $1,008,037,000 means 35,000 d ire ct and  35,000 ind ire ct 
indu str y jobs, and  it  is fa ir  to say th at  an addit ion al 70,000 jobs 
wou ld be deve loped in the  towns and cities from these  con stru ctio n 
projects .

Eig ht  of  the projec ts, estimated to  cost in  excess o f $35 mi llion, have 
alr eady  been completely designed wi th con stru ctio n scheduled to st ar t 
in 1975 a nd  call fo r about 2,500 jobs  and a weekly payro ll of close t o 
$875,000.

Fiv e more  pro jec ts, estimat ed to cost in excess of $128 million, are  
pa rt ia lly  designed. This gro up  of  13 pro jec ts wi th a to tal  cost of 
$164,398,000 is alread y fun ded  and would gen era te over 10,000 jobs. 
Con nec ticu t wa nts  these job s; Conne ctic ut needs these  jobs, and red-  
tap e is c ert ain ly  no reason  to deny these jobs.

The Connect icu t State  Labor De pa rtm en t indicates a St ate unem­
ployment  rat e of 9.9 pe rcen t and  it is rising.  [E xh ib it C.]

In  eastern  Con nec ticu t th e unemployment  ra te is close to  20 pe rcen t. 
In  th at  are a over  $200 mil lion  of  hig hw ay con stru ctio n is affected. 
Ag ain , th is means 14,000 jobs.

W ith in  the Second Congres sional Di str ict  the  fol low ing  two con­
struc tio n pro jec ts, one large,  one sma ll, could pro vid e alm ost  imme­
diate  em ploy me nt : Pr oiec t 160-101, $1.2 mil lion , 50 percen t design 
complete, town of Willi ng ton , an d pro jec t 76-89, $36.4 mill ion,  8.8 
miles,  1-86 , Slater  Roa d to Dobson Road, Man chester -Vernon .

W ith in  the Sixth  Con gressional Distr ict , rep res en tin g the  second 
most  depressed area, those proje cts  th at  are 100 per cent design com­
ple ted  wfith con stru ctio n scheduled for 1975 are  as fol low s: Proje ct  
131-116, 2.2 miles,  rur al- sec ondarv road , $2.4 mil lion , No rth  of WB  
exi t ram p, 1-84 to Mid dle  St ree t, South ing ton , neg ativ e impact stat e-
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ment, a nd  p rojec t 96-114, 3.8 miles , $10.3 mil lion , Phi lo  C ur tis  Ro ad to 
Icha bu t Roa d, New tow n-Southbu ry.

W ith in  the  three  m ost depressed lab or ma rke t a rea s o f Connec ticu t, 
namely, Dan ielson,  which  has 16.8 p erc ent unem ployed, New Br ita in , 
which acco unts  fo r 11.9 per cen t unemployed, and  Br istol,  which has 
15.6 percen t unemployed, the re are  h igh way pro jec ts, lar ge  and  small , 
th at  could be sta rte d now if  the  technica lity  ha lti ng  the  pro jec ts is 
correcte d.

A sli gh t crack has appeare d in the  freeze, bu t only  a c rack , and no 
const ruc tion and no jobs have sur faced.

Based on a mem orandum  of  F eb ru ary 28 issued by the  FH W A Re­
gional  Ad minist rat or , the  Federal  divi sion al eng ineer in H ar tfor d,  
Conn ., is cu rre ntl y reviewing his files with the in ten t of  reques ting  
appro va l fro m FH W A regi ona l office to proceed wi th proje ct actions 
where env ironmental impac t sta tem ent s have  been prep ared  and  sub­
mi tte d by the  C onnecticut De pa rtm en t o f T ranspo rta tio n.

It  is  my underst andin g th at  he, the  Fed era l div isio nal  e nginee r, has 
made a review and  is pre sen tly  reques ting  a pprov al to move ahead on 
three  p roje cts . There  is no assu rance, however, t hat  these pro jec ts will 
not  end up  in  court ac tion.

The  delay th at  is now bein g encountered is no t only was tefu l of 
energy,  but  it  is also  causing more ai r pollu tion . M any  of these pr ojects  
th at  are now frozen are  des igne d to correct serio us deficienc ies in our 
road system th at  pre sen tly  cause traffic jams, stop-a nd-go  traffic, and  
uns afe  d riv ing conditions.

Const ruc tion  delays  al so add to  cost. Ou r record s ind ica te th at  con­
struc tio n costs are  ris ing  at  about 30 percent  pe r yea r. A mill ion-dol-  
la r job  s topped  th is year  w ill cost $1,330,000 ne xt year when it sta rts , 
and  Con nec ticu t, like all othe r div isions of gov ernment, is in no pos i­
tion to abso rb th is increased cost.

Th e only  possible reas on to have Federal  ra th er  th an  State  em ploy­
ees p rep are  t he  environm ental impac t sta tem ent s wou ld be th at  State  
employees are  e ith er  dishones t or  incom pete nt when com pared to Fe d­
era l employees. Th is is n ot only s tup id,  but  i t is a  vicious  sl ur  on dedi­
cated State  o f Connecticut employees.

Passage of  ei the r b ill will no t adversely affect the  en viro nment . The 
checks and coun terch ecks , th e regula tion s, the  sta nd ard s, the reviews 
by  go vernment  agenc ies, a nd  the public , sti ll rem ain  as is, no change.

H.R.  3787 a nd H.R.  3130 concern them selves wi th only  au tho rsh ip 
of  the  environmental im pact s tatement  (E IS ).

Because N EPA  specifically  vests fina l res ponsibil ity  for  content , ob­
jec tiv ity , an d so fo rth , w ith  the F edera l G ove rnm ent , and because final 
responsibil ity  will rem ain  with FH W A  unde r th is  leg isla tion , I  feel 
sure  passage  will no t in  an y way chip a way  at  any of the  env ironmental 
safegu ards.

Quite to the  contr ary , env iron menta l concerns  a re more  l ikely to be 
reflected in the  State  agency havin g intim ate  famili ar ity  with local 
circumstances.

As T sta ted  in my ope ning sta tem ent , we urg e speedy appro val of  
eit he r bill . Chief lv fo r much needed jobs, bu t also because there  is no 
logical reason why such a mea ning less  tec hni cal ity  should no t be 
corrected.
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I would like to add tha t the Connecticut Assembly Senate on Thur s­
day last week passed a resolution which states in part, “urging Con­
gress to amend the National Environmental Policy Act to permit  
States to prepare an environmental impact statement subject to  Fed­
eral approval.”

Thank you, Senator.
[Exhib its appended to Mr. Lynch’s statement follow:]

Exhibit A

States in Fed eral  court  circuits  wher e the court  of appeal s has ruled  th at  Sta te 
author itie s can prepare environm ental  impact state ments

Fif th Circuit,  Alabama,  Florida, Georgia, Louisiana, Mississippi, Tex as ; Fin ish  
Allatoon a's In ters ta te  Right, Inc. v. Volpe, 484 F 2d, 638.

Eigh th Circuit,  Arka nsas , Iowa, Minnesota, Missouri, Nebrask a, North  D akota , 
South Dako ta ; Iow a Citizens for  E nvironm enta l Quality, Inc. v. Volpe, 489 F 2d, 
aff'g 367, F Supp 633.

Tenth Circuit,  Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming; 
Citizens Environm ental Council v. Volpe, 484 F 2d 870, aff’g 364 F Supp 286.

The Ninth Circuit Cour t of Appeals has  held th at  a fede ral agency could 
employ consultan ts to prepare an EIS, indic ating  th at  it would agree with  the 
Fif th, Eighth  and Tenth Circui ts. The Ninth  Circuit includes, Alaska, Arizona, 
Califo rnia, Idaho, Montana , Nevada, Oregon, Washin gton, Guam, H aw ai i; Life 
of the  Land v. Brinegur,  485  F  2d 460.

The above list includes 29 state s. The Second Circ uit includes thr ee stat es. 
There are  18 sta tes  in circ uits  which—so far as our  resea rch can determine— 
have not ruled  on this issue. These are the  Fir st, Third , Fou rth, Sixth and 
Seventh Circuits.

If the Supreme Court affirms the  Second Circ uit decision in Conserv ation
Society of South ern Vermont v. Vol pe,----- F 2 d ------ , af f’g 362 F Supp 627, then,
of course, all fifty sta tes  would be affected just as New York, Vermont and 
Connecticut a re now affected.
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EXHIBIT C.—CONNECTICUT UNEMPLOYMENT (STATE LABOR DEPARTMENT, MARCH 1975)

Area
Total

Percent unemployed

4

Ansonia ........
Br idge po rt ..
Br istol..........
D a nbu ry .. ..
Dan ie lson ...
H a rt fo rd .. ..
Me riden___
Midd letown. 
New Br ita in.  
New Haven. . 
New London. 
N o rw a lk .. ..  
S ta m fo rd ... . 
Tor rin gt on ..  
Waterbu ry .. 
Willima nt ic. . 
N o rw ic h .. ..

Total State unemployment:
February.......................
March ...........................

15.4 4, 200
11.4 20, 000
15.6 5,100
9.8 7,100

16.8 4, 500
7.9 25, 500

11.5 7, 000
10.5 6, 000
11.9 6.600
9.4 16,800
6.0 4, 000
8.8 5, 200
6.8 6, 700

13.0 5, 300
12.4 13, 200
7.5 2, 500

10.1 3, 200

9.5 137,100
9.9 147, 900

Note: March 1975, of 60,000 const ruction workers, weekly payroll  of approximately  $20,000,000: 40,000 now employed, 
20,000 unemployed.

Sena tor  Bentsen. Th an k you very  much. Se na tor Haske ll wil l 
pres ide.

Senator  H askell [p re sidi ng ]. I have no ques tions . I t  is a very  well 
prepare d sta tem ent . All  you  w an t is to ge t to  w ork , I ga the r.

Mr. Lynch . Ri gh t, s ir, speed righ t aw ay.
Senator  H askell. I  have no questions. I  th ink we a re all cog nizant  

of  th e necess ity of  speed. Tim e i s of  th e essence in  thi s case.
Sena tor  Sta ffo rd ?
Sena tor  S tafford. Tha nk  you, Mr. Chairma n.
Mr. Lynch , in lig ht  o f your tes timony  of the froz en highway con­

struc tio n jobs  in Con nec ticu t, has  the  sit ua tio n changed at  all in the 
last few months? Are all of the  proje cts  we discu ssed  ea rlier  sti ll 
froz en ?

Mr. Lynch . I  would say  they are  in the process of unfreezing  four  
or  five p ro jec ts;  I know the y have been reviewed.  I know the  design 
has  been complete. I know  they are  some place in the  pipeline. Bu t 
the y hav en’t been advertis ed  as  const ruc tion  pro jec ts yet.

Sena tor  Stafford. Do you believe tha t,  in gen era l, en vironmenta l r e­
quirem ents should be relaxe d at  a tim e of  hig h unemploym ent?

Mr. Lynch . Sp eakin g fo r mysel f, I  would have to say no.
Senator  Stafford. Th is  Senator  won ’t  disagr ee wi th you on th at  

answer  at  all.
But  a n im po rtan t fact  is t hat  one  o f our pr incipa l prob lems  in thi s 

cou ntry is c ur rent  unem ploy men t.
Mr. L ynch . Very  definite ly, sir.
Sena tor  Stafford. We need to have a balanc e betw een prote cti ng  the  

env ironm ent  and ge tting  people back to work.  Is  t hat  co rrec t?
Mr. L ynch . I  concur, s ir.
Sena tor  Stafford. Tha nk  you very much. T ha nk  you, Mr . Ch airma n.
Sena tor  H askell. Se na tor  Lea hy ?
Sena tor  Leahy. T ha nk  you, Mr. Chairma n. As I  am no t a member 

of th is committ ee I appre cia te a chance to  s it in on some o f the  h ea r­
ings. I will  no t have  ques tions . Th e se nior  Sen ator  from V erm ont , Sen-
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ator Stafford, is a  member of this committee. I know he has been fol­
lowing the hearings  extremely close.

It  is my intention subsequent to the hearing to spend quite some little 
time with the senior Senator in get ting his views of  the matter. But 
I appreciate the opportunity to be here this morning.

Senator Haskell. Senator Buckley ?
Senator B uckley. Thank you, Mr. Chairman.
Thank you, sir, for your statement. I  think i t is complete. I  think i t 

presents the arguments fairly. I am delighted tha t you personally take 
the position tha t we don’t weaken our environmental protections, but 
rather see if there are technicalities as you describe them, that stand in 
the way of moving forward with needed construction.

I think this is the perspective we need to follow.
Senator Haskell. Mr. Lynch, were you here by any chance when 

Governor Peterson was testifying ?
Mr. Lynch. Yes, Senator.
Senator H askell. He expressed the concern th at I happen to share. .

This relates to H.R. 3787; that  is, that the language is ambiguous and, 
therefore, may lead to more litigat ion, whereas the language of 3130 
has had traditional interpretation already and would not lead to more 
litigation.

Is this a concern you share by any chance ?
Mr. Lynch. Senator, I am concerned.
Senator Haskell. Th at is a good answer. Thank you very much.
[A statement from the Connecticut Citizen Action Group fo llows:]

Connecticut Citizen  Action Group,
Ha rtfo rd,  Conn., May 12, 1975.

Senator J ennings Randolph,
Chairma n, Sena te P ublic  Works Committee,
Washington,  D.C.

Dear Senator Randolph : Enclosed is a copy of a communication sent  to 
Senator Ribicoff in refere nce to HR 3787 and HR 3130.

We respectfully reque st th at  this  communica tion be made pa rt of the  Senate 
Public Works Committee record on these bills.

We would also apprecia te your making the  enclosed memo p art  of the record 
as well.

Very truly yours,
Marc Cap la n, Director, 

i
Connecticut Citizen Action Group,

Ha rtfo rd,  Conn., May 6, 1975.
Sena tor Abraham Ribicoff,
Washington, D.C. ♦

• Dear Senator Ribicoff : As you know, the House of Representatives on 
April 21 passed two bills amending  the  National  Envir onme ntal Policy Act 
(NEP A)  and Title 23 of the U.S. Code. The bills were passed in reaction to the 
December 11 “Rt. 7” 2nd Circ uit Court  decision and the Fede ral Highway 
Adm inist ratio n’s subsequ ent decision to hold up all federally  aided highway *
proje cts in Vermont, New York and Connecticut. The general feeling among 
propon ents of the measures is that  such legislation is necessary in order to 
releas e funds  for  highway proje cts frozen by FHWA. A maj or fac tor  behind this  
legisla tion has  been the  problem of unemployment among constru ction workers.

There  appears  to be a widespread misu nderstand ing abou t the cur ren t sta tus  
of federal ly-aided highway  projects and what  effect the two bills will have on 
the  court  decision and FHWA’s inte rpre tation of it. Fir st, the  frequent ly made 
claim tha t 50 proje cts in Connecticut worth one billion dolla rs are  being held 
up is at best misleading and at  worst delib erate  falsification aimed at  weakening  
NEPA. (See  enclosure for a detai led breakdown of thes e figures.)  These two
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bills, if passed, will not pu t a single construction work er back to work immedi­
ately. As noted in the  enclosure, all highway projects  slated for construct ion 
this  y ear  have a lrea dy received appro val by FHWA ’s Division Engineer. Fur the r, 
the injunction s halt ing the  const ruction of 1-291 and pa rts  of Rt. 7 will not  be 
lifte d by the passage  of the legisla tion since both the 1-291 and the Rt. 7 in­
junctions  ar e not based solely on the EIS  a uthorship  issue.

Passage of these  bills is tota lly unjustif ied. Any real  or imagined  problems 
crea ted by the court  decision can be taken care of adm inist rativ ely. FHWA 
should revise its  procedu res to comply with the court decision or appeal the 
decision to the Supreme Court. There  is sufficient time  for projects projec ted 
for constru ction far in the futur e to be brought into line  wi th the cou rt’s decision.

It  would be a  serious  mis take  to tam per with NEPA—an act  tha t has  proven 
its  worth  in safe guar ding  our environ ment—in the mistaken  belief th at  as a 
result jobs will be created. We urge you to res ist efforts  to bulldoze these bills 
through Congress.

9  Very tru ly yours,
Marc Caplan, Director.

May 12, 1975.
Re testimony of Don Lynch, Execu tive Secre tary of the Connect icut Construc- 

-f  tion  Industr ies Association , in suppo rt of changes in the  Natio nal Envi ron­
menta l Policy Act (H R 3787 and HR 3 130 ) on May 5, 197 5.

T o: Members of th e Senat e Public W orks a nd Int erior Committees.
From : Connecticut Citizen Action Group.

This  memo is to corr ect cer tain mislead ing stat eme nts in Mr. Lynch’s testi ­
mony. Fir st, some b ack gro und :

On December 11, 1974, the 2nd Circ ut Court of Appeals upheld a lower cou rt 
rulin g in the case of Conservation Society of Vermont vs. Volpe—the Rt. 7 
case. Under Federal Highway  Adm inist ratio n (FH WA)  guidelines, the Rt. 7 
proposal was perm itted  to be subm itted  for appro val in segments with envir on­
mental impact stat eme nts on each segment prepared  by the  state s. The Court  
ruled th at  under  the National Envi ronm ental  Policy Act (N EP A) , the fede ral 
government  and not the  sta tes  had  to wri te the impact stat eme nts and th at  an 
enviro nmental impact stat ement  had to be prepared  on the  ent ire  Rt. 7 corr idor 
from Norwalk to Vermont.

On Jan uary 2, Rober t Kirby, Regional FHWA Admin istrator directed th at  
no furth er  projec t appro vals be given for proje cts requ iring  envir onmental im­
pact state men ts (E IS ) or negat ive declarati ons until he issued furth er guide­
lines (Ex hib it A) . Subsequent to this directive, Donato Altobelli, FHWA 
Division Engineer in Connecticut drew up a list  of 50 projects  affected by 
Kirb y’s directiv e with an estim ated  tota l cost of approxim ately  one billion 
dollars . On Jan ua ry 29, Kirby  sent  ano ther  memo to his division engineeers in 
Vermont, Connecticut and New York limit ing the “freeze” to those proj ects  re­
quir ing EIS’s. In addi tion he outlined wha t could and could not be auth orized 
(Exh ibi t B) . On Feb ruary 28, Kirby sent still  ano ther memo to his division en­
gineers  outlining conditions under which projects not specifically involved in 
the  “ Rt. 7” case could be a pproved  (Exh ibi t C ).

Attac hed to Mr. Lynch’s testim ony is the Altobelli list  of 50 projects . As will 
* be shown, this  lis t is out-of-date . In his testimony, Mr. Lynch refe rs to the first

thir teen projects on the  Altobelli list—eight  of them completely designed and 
estim ated  to cost approxim ately  $35 million and five partia lly  designed and est i­
mated  to cost $128 million. He implies th at  only passag e of HR 3787 or HR 3130  
will free  these proje cts for  construction . The following breakdo wn of the  13 

4 projects shows th at  this is not the  case.
1-0. six projects—those which have only a nega tive decl arat ion  ra ther  tha n an 

EIS—were autho rized  by the Janu ary 29 Kirby memo. See also Exhib it D : 
Feb. 13 Altobelli memo. In partic ula r, proje ct No. 131 -116 (R t. 229, Southing ton)  
mentioned specifically in Mt. Lynch’s testimony as being held up was adve rtised 
for bid on April 23. See Exh ibit  E. Also, proj ect  No. 160 -101 (Wil lington res t a re a)  
mentioned by Lynch is  expected to be advertised by June .

7. Project No. 151-1 30 (R t. 262, Wa terbury/ Ply mo uth ) received PS&E appro val 
previous  to Dec. 11. 1974 and the ref ore  is  not under freeze. See E xhib its B an d D. 
Advert ising is expected by June.

8. Proj ect No. 9 2-16 2 (Bo ulev ard  Bridge, New H ave n) has  been given appro val 
pur sua nt to the  Feb. 28 Kirby memo. See also  E xhi bit  F  for the  specific appr oval. 
Advertising is expected by June.

54 -037  0  -  75 - 3
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9-10. Project Nos. 96-114 and 96-115 (1-84, NeWtown/Southbury) have been 
given approva l pur sua nt to the Feb. 28 Kirby memo. See Exhibit G. Advertising  
is expected by June.

11. Project No. 76-89, mentioned by Lynch has, according to the Conn. Depar t­
ment of Tran sportat ion, an estimated construction da te of 1979. 107 of 116 prop­
ertie s remain  to  be acquired.

12. Project No. 105-30 (new bridge over Conn. Rive r) estim ated const ruction 
date listed as 1977, is currently  being reevaluated by ConnDOT because of local 
opposition.

13. Project No. 124-112 (Rt. 8, Seymour to Naugatuck) is not yet a federa l 
aid project. Anticipated advertising date is 11/76. However 77 out of 77 propert ies 
have yet  to be acquired.

In conclusion, all  highway projects slated for construction  this  year  have  al­
ready received approval by FHWA. Passage of these bills in order to pu t con­
struction  workers back to w’ork, as Mr. Lynch argues , is tota lly unnecessary.

For your inform ation,  the following is a summary of the 50 projec ts on the 
Altobelli list.
Fi fty  projects $1 billion

Projects  Requir ing Only Negat ive Declarations .—Released from “freeze” by 
Jan uary 29 memo; 13 projec ts, cost of $21,369,000.
Projects requiring environmental impact statem ents

Estimated construction date

Estimated 
Number of cost

projects (thou sand s)

1975 >.............................................................................................................................................
1976 ...............................................................................................................................................
1977 ................................................................................................................................................
1978 and later...............................................................................................................................

4 $23,908
5 136,470
8 235,268

15 444,921

1 All approved for construction as shown.

Inters tat e projects Nos. 93-74 and 51-130, estim ated  cost $73,125,000 and Rt. 7 
projects Nos. 102-125 and 161-86, 87, 193 estim ated  cost $72,976,000 a re halte d 
by court injunction s and  will not be affected by the proposed changes in NEPA.

The 50th project (Nos. 164-134, 135), widening of 1-91 from Rt. 75 to the Conn.
River Bridge had no est imated cost.

Pur sua nt to the Feb. 28 Kirby memo, Mr. Altobell i h as requested  approval for 
project Nos. 146-99, 146-100 and 142-110—widening of 1-86 from Vernon to Ash­
ford, estimated cost, approximately $80 million, construction  date 1977. See 
Exhibit H.

EX HIBIT  A

Memorandu m

J A N U A R Y  2,  1 975

Subject: Conservation Socie ty of Southern  Vermont, Inc. v. Volpe and Vermont
Natural  Resources Council, Inc. v. Rrincgar; Pro ject and EIS  approvals not ♦
in conformity with thi s Second Circuit Decision

From : Robert  E. Kirby, Regional Federal Highway Administ rator , Delmar, N.Y.
To: Mr. D. J. Altobelli, Division Engineer,  Hartfo rd,  Conn., Mr. V. E. Taylor,

Division Engineer,  Albany, N.Y., Mr. D. B. Kelley, Division Engineer, Mont­
pelier, Vt.

This is to confirm our telephone conversation of Jan uary 2, 1975. On Decem­
ber 11, 1974 the United States Court of Appeals for the  Second Circuit, which in­
cludes the States of Connecticut, New York and Vermont, held that  both dr af t 
and final environmental statements must be prepared by the  Federa l Adminis­
trat ion , and not by the  States,  and that  an overall corridor EIS must  be pre ­
pared  where there is expectation that  the enti re corr idor will be improved to a 
superhighway. It  also  indicated tha t, where PS&E approval was given prior to it s 
decision, the  decision as to whether or not an injunction should issue would be 
made by the dis trict courts on a case-by-case basis.

In view of the court’s decision, no project approvals should be taken and no 
draf t EIS’s or negat ive declarations should be signed in your State unti l you 
receive fur the r guidelines from this  office. We expect to issue these  guidelines 
w’ithin the next few weeks.
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EX HIBIT B

Memorandum

JA NUARY 2 9 , 19 7 5

Subject: Conserva tion Society of South ern Vermont, Inc. and Vermont Na tur al 
Resources Council, Inc., cases Pro ject and EIS  Approval Not in Conformity 
With This Second Circuit Decision.

From : Robert E. Kirby, Regional Federal Highway  Admin istra tor, Delmar, N.Y. 
To: Mr. D. J. Altobelli, Division Engineer, Har tfor d, Conn., Mr. V. E. Taylor, 

Division Engineer,  Albany, N.Y., Mr. D. B. Kelley, Division Engineer, Mont­
pelier, Vt.

As a resu lt of the above decision in the Second Circuit, we reque sted on Ja nu ­
ary  2, 1975 that  no furth er projec t appr ovals be given for projects requ iring an 
EIS  or negative decla ration and th at  no EI S’s or  n egative declarati ons be signed 
in your Divisions unt il you receive fu rth er  guidelines from this office. A fter  con­
sultatio n with  the Washington office, we have developed the following guidelines 
which sup ersede  the  in struc tions  given on J anuary 2.

For purposes of this  memorandum the  term ‘“EIS” does not include negative  
declar ation.

1. Proj ects  where no EIS  is required  under the provisions of FHPM 7-7 -2 
(issu ed December 3 0,1 97 4) (23  CFR Pa rt  7 71 ), because they a re determined  to be 
non-major actions, may be advance d in the  normal manner, even if an EIS 
or negative declarati on was previously  pre pare d u nder the  provisions of the form er 
PPM 90-1.

2. Proj ects  for  th e development of environm ental inform ation  or  for pr elim inary 
engineering, which is normal ly done p rior  to the prep arat ion of a  Dr aft  EIS, may 
be au thorized. This inform ation could be used by the FHWA to develop an EIS, 
if it is determ ined th at  we must do so. Th e Vermont case implies th at  Sta tes may 
prepare environmental assessm ents or repo rts for FHWA’s use in prep arin g 
EI S’s.

3. Right-of-w’ay autho rizat ions,  except for acquisit ions, may be continued.
4. Constr uction  projects where the ini tia l PS&E appro val for  basic cons truc­

tion (drain age  and gra din g) was given prio r to December 11, 1974 and adv erti se­
ment for bids were made within a reaso nable time the rea fte r may be advanced 
and fu rth er PS&E approvals, where requi red, may be given to bring the highw ay 
project to completion.

5. Hardshi p acquisi tion and protec tive buying cases where approval  was prev i­
ously given may be advanced  in the normal manner. On projects where  general 
auth oriz atio n for right-of-way acquisition has not been given, fu rth er  reque sts 
for hard ship  and protective buying shal l be subm itted  to the Regional office for 
prio r approval .

The following projects may not be approved for Fede ral funding.
1. Prel iminary engineer ing projec ts for the  writ ing  of Dr aft  or Final EI S’s.
2. Ini tia l basic constru ction proje cts or right-of-way acquis ition projects where 

PS&E approval or auth oriz atio n to proceed was not given pri or to December 11, 
1974 where a Draft  o r Fina l EIS is required under FHPM 7-7- 2.

3. Location and/or  design approvals may not be given on proje cts which re­
quire  an  EIS, even i f the F inal  E IS has been approved.

No D raf t or Final EIS prepared  by a Sta te may be approved by FHWA. How­
ever, it is not envisioned tha t ongoing projects for the prep arat ion of a dr af t or 
final enviro nmental repor t must be term inate d, since the information to be gat h­
ered will probably have future  u tility .

EX HIBIT C

Memorandum

FEBRUARY  2 8 , 1975
Su bje ct: Pro ject  Approval.
From : Robert  E. Kirby, Regional Fede ral Highway Adm inist rator, Delmar, N.Y. 
To : Division Engineer Victor E. Taylo r, Albany, N.Y. (0 6- 36 ).

Division Engineer David B. Kelley. Montpelier, Vt. (0 1- 50 ).
Division Engineer Donato J. Altobelli, Ha rtfo rd,  Conn. (0 1- 09 ).

I have reviewed the rest rict ions  placed on project appr ovals in your Sta te by 
my Jan ua ry 29, 1975 memorandum. I have concluded th at  projec ts not specifically
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involved in the  South ern Vermont case may be approved where urgently needed 
to immediately forw ard the project if the following conditions, in addit ion to 
those in FH PM 7-7- 2, are  m et :

1. The FHWA has made “its  own evaluation of the  environmenta l issues and 
tak en responsibility for the scope and c ontent of th e d raft and final enviro nmental 
stat eme nt.” CEQ G uidelines 40 C FR 1500 .7(c ).

2. An EIS, if physically wri tten  by FHWA, would have been subs tanti ally the  
same or a paraph rase  of th e document w ritten by th e State.

3. Review of development of the draft  and final EIS  indicates such s ubst antiv e 
direc tion by FHWA to w arr ant it being considered a n FHWA document

Proj ects  meeting the above crit eria can only be approved by me on a case by 
case basis. A fac tual repo rt and your recommendation on acceptan ce or rejectio n 
of the  EIS under these cri ter ia shall be made to me in rela tion  to each projec t 
sought to be advanced by the State.

EXH IBIT  D

Memorandum

FEBRUARY 13 , 19 75

Su bje ct: Evalu ation  of Federal-aid  Projects in relat ions  to Route 7 Court Deci­
sion and FHPM 7-7-2.

Fr om : D. J. Altobelli, Division Engineer, Federal Highway  Adm inistration,  H ar t­
ford, Conn.

T o: Mr. Joseph B. Burns, Commissioner, Departm ent of Tra nsp orta tion , W ethers­
field, Conn.

We have evalu ated antic ipate d Federal- aid projects in rela tion  to FHPM 7-7 -2 
(Env ironmen tal Impact and Related Statem ents, 12- 30 -74 ) and the guidelines 
for processing projects in accordan ce with the Route 7 Circuit Court decisions. 
Shown in the attachm ents  a re the  projects by categories of ac tion which may now 
be t aken.

I. Non-Major Fede ral Actions (See attached  List  I ).  The  projects in this cate ­
gory have been determ ined to be non-major action s according to the crit eria in 
FHPM  7-7- 2, and these proje cts may now be advanced in the normal manner 
with out the need for an environmental  stateme nt or a negative declar ation.  We 
will still require evidence th at  the  ai r quality and wat er quali ty perm it require­
ments  of the ConnDEP have been fulfilled before the projects are  adver tized for 
construction. Noise pollution must also be e valuated  as inst ructed in PPM 90-2.

II.  Proj ects  with Negative Decla rations (See  a ttac hed  List  I I ).  Projects which 
have or will need a negat ive decla ration may proceed according  to normal Fed­
eral- aid procedures. Air, water and noise will be analy zed in the negative  de clara ­
tions  and the require d p ermits handled as described in “I” above.

III. Proj ects  with Previous PS&E Approval (See atta che d List  I I I ).  These 
projects have had PS&E approval before December 11, 1974 and may be adve r­
tized  fo r con struction witho ut fur the r delay.

IV. Proje cts Requi ring Environmen tal Impac t Statements (See  a ttac hed  List 
IV ).  The projects listed  requ ire a complete environme ntal state men t in accord­
ance with FHPM 7-7 -2  and may be advanced  only to the  next step requiring  a 
Fed eral  approval. Fed eral  a pproval will be forthcoming  only aft er a resolution of 
the  Route 7 court decision.

V. Special Cases (See  attached List V) . There are several projects which we 
are  eval uatin g fu rth er  before a course of action can be determined. You will be 
advised  of our decision on these projec ts soon.

Public  hear ing requi rements for Federal proje cts are  to be found in FHPM 
7- 7- 5 (Public  H earings and Location/Design Approval, 12 /30/74 ). When a public 
hea ring  is needed the envir onmental consequences of the proje ct should be pre­
sented  and described  in a draft /fin al EIS, dr af t negat ive declar ation,  or an en­
vironmenta l summary. A summa ry would be appropr iate  in the  case of a proje ct 
determined to be a non-major Federal action, or one in which the major/non-  
ma jor  decision is in doubt.

The projec ts shown in the attachm ents  to this  memo we re take n from the  FA 
Fund s Programing  Report  (B-Schedules) and may not be all-inclusive. We 
would be pleased to discuss and evaluate  any addi tiona l proje cts th at  you may 
propose as Federa l-aid.

Attachm ents.



LI ST  I.— PROJECTS WHICH ARE  NONM AJOR FEDE RA L AC TIO NS

State No. Federal No. Description Rema rks

Prim ary:

82-170...............
.. . F- G M F( 2) ._ ..............
. .  F- RF -000 S(6) ............

Secondary :
5 6 -1 4 6 .. .. .. .. . . .  S U -1 6 1 .. .. ...............

Urban extension:
BWU-47 (11)..............

. .  BWUS-139( 7)______

. .  BW U-B WR F-5 9(9 )._.
Various..............
42-195................

. .  U-OO OS(9) .. . . ..........

. .  U- RF -46(33 )..............
36-125................ . .  U-1 43.........................

Intersta te:
Vario us............... . .  l-0 00 S( 9) ....... ...........

I-OOOS(16).................
63-307................ . .  1-84-3(126)6 1______
170-147_______ . .  l- G M I( l) ................
104-134 1-95-3 (27)81..............
160-101 _____ . .  1—86—2< ) ..................
34-128................ . .  1-84 -1(25)1................
58-166________ . .  1-95-4(58 )98_______

1-84-4(87 )88_______
1-84-2(106)3 7............

75-9 1..................
9 2 -1 7 2 .. ..........

. .  1-95-2(15 )66_______

152- 91_______
63-30 8............... MT- 106 3....................
76-126_______ MT- 1076 .................
92-211_______ MT-1092....................
135-124______ MT-11 35 ...................
135-123............. MG-87 98__________

Economic growth
center:

1 0 7 -8 7 .. ......... . .  DP F—163(4 )________
107-87........... . ..  DPF—163(5 ).. _ _........

Roadside ob sta cle :1

82-1 67............... . .  RO S............................
63-30 1............... . .  R O S . . . .....................
126-111......... .
42-4 H02 ______

. .  RO S......... ...................

19-4H01.............
34-4H01 ______
53- 133 ............... . RO S-4 6( 34 ).. ............

High hazard:
36-124 . .  HHS-143(13)_______
51-174____ ..  HHS—165 (1)_______
128-9 3 ............. . HHS 8(2 ). _..........
125-112.............. H H S -5 8 (6 ). .. ...........

Statewide geodetic sur vey..........................................
Revised exit number system......................................

Greenwich, Glenville St ...............................................

Beacon Fall s, bikew ay................................................
Waterbury, bikeway....... ............................................
New Haven, bikeway ...................................................
Carpool lots..................................................................
East Hartford-Marlborough, Rt. 2..............................
Derby-W est Haven, Rt. 34 sign s.......................... ......

Carpool lo ts..................................................................
Greater Htfd. safety, phot ogra mmetry ._..................
Htfd., Broad St. ramp..................................................
Geodetic su rve y............................................................
Old Lyme-Waterford....................................................
Willington, rest area....................................................
Danbury sew er.............................................................
Groton, fixed objects...................................................
Mansfield......................................................................
Waterbury, fencing ............. .......................................
Madison-Westbrook, barr iers .....................................
New H aven- East Haven, Route 80.............................
Waterford, Route 156..................................................
Hartford— being requested by cit y.............................
Manchester— being requested by town......................
New Haven, TO PIC S...................................................
Stamfo rd, TO PIC S.......................................................
Stamford, Elm St. RR UP............................................

PE.

PE.
PE.
PE.
Force acct.

Southb ury-Oxford SS R  468.........................................
Southbury-Oxford SS R 468....................................

Middletown, Route 9 ...................................................
Hartford-East  Hartford, Route 2................................
Shelto n-Der by, Route 8 ...............................................
East Hartford-Norwich, Route 2 .................................
Broo klyn -Kill ington, Route 6 ......................................
Danbury, Route 7.........................................................
Glastonbury, Route 2...................................................

Derby, Route 34...........................................................
Farmington, Route 6..................................................
Sim sbury, Route 167...................................................
Sharon, Route 7...........................................................

1 Generally all projects to eliminate roadside obstacles will be nonmajor.

LI ST  II .— PR OJECTS WHICH REQ UIR E NE GA TIV E DE CL AR AT IONS

State No. Federal No.

Prim ary:
105-131................ . F- FG -1 3( 1) ................

Urban exten sion:
92-162............... . .  U-UG -55 (8) _______

Interstate:
155-90............... . .  1-84-3(127)57............

Rural prim ary:
. BW RF- 57(17) ............

137-92............... . .  RF-16 2.......................
Rural  secondary:

139-76............... . . .  RS...............................
128-97............... . . .  R S________________
128-90.......... . . .  RS...............................

Urban syst ems :
17-92.................. . .  M . . . . . .  ..  . . . . .
17-96_________ . .  M-812 5......................
135-110.............. . .  M-1135.......................
58-158________. . .  M-105 8.......................
155-94........... .. . . .  M-8453 .......................
10 2-1 66 ............ . . .  M-870 4.......................
63-26 7............... . .  M . . . _______ _____
148-61.............. .. . .  M. . .
88-80____ ____ .. . M-813 0.......................

Description

Old Sa ybrook , Route 1..........................

New Haven, Boulevard  Brid ge............

West Hartford at T rout Broo k..............

Essex-Haddam,  bikeway .......................
Stonington, Route 78............................

Suffield, Route 190...............................
Sim sbu ry,  Route 185............................
Sim sbu ry,  Route 185.............................

Bristol, South S t................................... .
Bristol, Maple S t....................................
Stam ford, 1-way system...................... .
Groton, Beach Pond R d .......................
West Hartford, South Main S t..............
Norwalk, Ely Ave.................... ..............
Hartford, Incinerator Rd...................... .
Wallingford, S.R . 706............................
New Brit ain , Eddy Clove r Boulevard

Force acct. 
PE.
PE.
PE.

ROW/constr.

ROW.

Utility .

Force acct.

Remarks

Historic land.

ROW/constr.
4(f ), ROW/constr. 
4(f ), ROW/co<istr.

4(f ).
4(f ).

4(f ).
4(f ).

4(f ).
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LI S T I I I. — P R E VI O U S L Y A P P R O V E D P. S. & E.

St at e  N o.  F e d er al N o. D e s cri pti o n R e m ar k s

S e c o n d ar y :
1 5 1- 1 3 0...................

Ur b a n e xt e n si o n:
8 8 7- 5 0 5...................

R ur al s e c o n d ar y:
1 3 1 - 1 1 6...................

P a v e m e nt m ar k i n g:
7 3 - 1 3 3 ......................
8 5- 9 6 ........................

I nt e r st a t e:
1 5 5- 9 8......................
5 8 - 1 6 4 ......................
4 4 - 1 0 0 ......................
9 2 - 2 1 3 ......................
7 9 - 1 2 3 ......................
6 3 - 2 9 3 .....................
3 4 - 1 4 9 .. ..................
9 6 - 1 2 9 ......................
1 3 1 - 1 2 0....................
6 3 - 2 9 4 .. ..................

S U - R S- 1 5 8( 1 >........... . W a t er b ur y - Pl y m o ut h _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .............  O ct. 3 0 , 1 9 7 4.

B W U- 2 7 ( 5 )................ .  N e w H a v e n, bi k e w a y................................ _ _ _ _ _ _ _ _ _  N o v. 1 5, 1 9 7 4.

R S- 1 6 O < 1) a n d ( 2 ) . . . S o ut hi n gt o n, R o ut e 2 2 9 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ..................  J u n e 2 5, 1 9 7 4.

P M S - 3 0 7 3( l)............
P M S- 3 O 8 5 < 1).......... -

.  Lit c h fi el d _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

.  M o n t vill e _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
....................  N o v. 2 6 , 1 9 7 4.
_ _ _ _ _ _ _ _ _  D e c. 6, 1 9 7 4.

1 —8 4 —3( 1 2 5)...............
1 —9 5 —4( 5 5) _ _ _ _ _ _ _ _
1 - 9 5- 3( 2 6 ).............
1 - 9 1- 1( 6 6 ).................
1 - 9 1- 2( 5 7 ).................
1 - 9 1- 3( 7 0 ).................
1- 8 4 - 1 ( 3 4) .................
1- 8 4 - 2 ( 9 7) _ _ _ _ _ _ _ _
1- 8 4 - 3 ( 1 1 8 ) _ _ _ _ _ _ _
1- 8 4 - 4 ( 8 3) _ _ _ _ _ _ _ _

. W e st H artf o r d, pl a nti n g _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

.  Gr ot o n- St o ni n g t o n, III.’ . ........................ ..

.  E a st L y m e- W at e rf o r d........ ...........................

.  N e w H a v e n - M e ri d e n, si g n s _ _ _ _ _ _ _ _ _ _ _ _

.  M er i d e n- H art f or d, si g n s _ _ _ _ _ _ _ _ _ _ _ _ _ _
. H ar tf or d- E nfi e l d, si g n s................................
.  D a n b ur y, si g n s _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
.  N e wt o w n- S o ut hi n gt o n, si g n s _ _ _ _ _ _ _
. S o ut hi n g t o n - H a rtf o r d _ _ _ _ _ _ _ _ _ _   . .   .
.  H ar tf or J - E a s t H a rtf or d _ _ _ _ _ _ _ _ _  .

.................    A u g. 1 2. 1 9 7 4,

.................    S e p. 1 9, 1 9 7 4.

.................   N o v. 8, 1 9 7 4.

...............    M a y 2 3, 1 9 7 4.
..................  M a y 2 3, 1 9 7 4.

_ _ _ _ _ _ _ _ _   M a y 2 3, 1 9 7 4.
_ _ _ _ _ _ _ _ _   M a y 2 3, 1 9 7 4.
_ _ _ _ _ _ _ _ _   M a y 2 3 , 1 9 7 4.
............    J u n e 2 1, 1 9 7 4.
.................... J u n e 2 1, 1 9 7 4.

♦

E X HI B I T E

D e p a r t m e n t  o f  Tr a n s p o r t a ti o n , 2 4 Wo l c o t t  Hi l l Ro a d , 
W e t h e r s fi e l d , Co n n e c ti c u t  

N oti c e t o C o ntr a ct ors

S e al e d bi ds f or t h e c o nstr u cti o n of t h e f oll o wi n g pr oj e cts will b e r e c ei v e d t y 
t h e C o m missi o n er of Tr a ns p ort a ti o n i n R o o m 1 4 8 at: 2 4 W ol c ott Hill R o a d, 
W et h ersfi el d, C o n n e cti c ut u ntil 2 : O O p. m., W e d n es d a y, M a y 1 4, 1 9 7 5, aft e r w hi c h 
ti m e t h e y will b e p u bli cl y o p e n e d a n d r e a d.

f e d e r a l  ai d  p r oj e c t s
F e d er al Ai d, N o. M - 8 0 9 1( 2 )

T o w n of E nfi el d, } 8- 1 1 8. — A b o ut 1 3, 4 0 0 L. F. of T w o C o urs e Bit u mi n o us C o n ­
cr et e R e c o n str u cti o n of S o ut h R o a d fr o m R o ut e 5 e ast erl y t o H a z ar d A v e n a e 
i n cl u di n g gr a di n g, dr ai n a g e, tr affi c c o ntr ol si g n als, si g ns a n d m ar ki n g s. E n gi ­
n e er —J. S. Hir d, Dis tri c t I, R o c k y Hill.
F e d er al Ai d N o. R S - 1 6 0 (l)

T o w n of S o ut hi n gt o n, 1 8 1- 1 1 6. — A b o ut 1 1, 4 5 0 L. F. of T w o C o urs e Bit u mi n o us 
C o n cr et e R e c o n str u cti o n of R o ut e 2 2 9 fr o m t h e vi ci nit y of 1- 8 4 n ort h erl y t o 
Mi d dl e Str e et i n cl u di n g Tr affi c C o ntr ol, Si g ni n g a n d P a v e m e nt M ar ki n gs. E n gi ­
n e er —J. S. H ir d, Dis tri c t I, R o c k y Hill.

T h e D e p a rt m e nt of Tr a ns p o rt ati o n, h er e b y n otifi es all bi d d er s t h at it will 
affir m ati v el y i ns u r e t h at i n a n y c o ntr a ct e nt e r e d i nt o p ur s u a nt t o t his a d v erti s e ­
m e nt, mi n orit y b usi n es s e nt e r pris es will b e aff or d e d f ull o p p ort u nit y t o s u b mit 
bi ds i n r es p o ns e t o t hi s i n vit ati o n a n d will n ot b e d is cri m i n at e d a g a i nst o n t h e 
gr o u n ds of r a c e, c ol or, or n ati o n al ori gi n i n c o nsi d er ati o n f or a n a w ar d.

N ot e. — All pr o s p e cti v e bi d d ers m ust h a v e o n fil e, p ri o r t o r e c ei vi n g bi d pr o p os al 
d o c u m e nts, c ertifi c ati o n f or m C M 3 2- 3 4. T his f or m is a v ail a bl e i n R o o m 1 5 0, 
D e p a rt m e n t of Tr a ns p ort a ti o n Offi ce B uil di n g, 2 4 W ol c ott Hill R o a d, W et h er s ­
fi el d, C o n n e cti c ut.

S T A T E P R OJ E C T

T o w n of Bri d g e p ort, 1 5- 1 0 1. — A b o ut 1 1 4 6 L. F. of T w o C o urs e Bit u mi n o us 
C o n cr et e P a vi n g o n N. B. a n d S. B. R el o c at e d W a t er Str e et a n d l o c al r o a ds i n ­
cl u di n g gr a di n g a n d dr ai n a g e. E n gi n e er — W. E. D el a h a nt y, Distri ct 3, N e w H a v e n.

T O W N AI D P R OJ E C T

T o w n of C ol c h est er, 2 8- 1 4 6. — Bri d g e R e pl a c e m e nt o n Ri v er R o a d. E n gi n e er — 
J os e p h D’ A q uil a, D istri ct 2, N or wi c h.

Pri or t o r e c ei vi n g bi d pr o p os al d o c u m e nts o n a n y pr oj e ct, f or m E. O. 3- 1 m ust 
b e s u b mitt e d.

*

*



The minimum rat es of wages to be paid labo r of the  variou s classifica tions shall be in  accordance with current schedule of wages establ ished by the  Sta te Labor Commissioner, a s provided in the  General Sta tutes of Connecticut, as revised.
Plan s and Specifications for the above projects may be examined  in Room 150, Depa rtment of Transporta tion  Office Building, 24 Wolcott Hill Road, Wethers­field, and in the Dis tric t Offices in which the  proje cts are  located. All proposals  must be obtain ed in Wethersfield. In order to avoid alte rati ons , correct ions, or eras ures two (2 ) proposals  will be issued to each bidder. Only one proposal will be deposited in the bid box.
Note.—Small-sized plans, appr oxim ately  one-half original scale are  available as well as the full-sized plans. Con tract ors may purch ase eith er or both at  prices listed  below at Room 150, Departm ent of Tra nsp orta tion  Office Building, upon payment by check made payable to Treasu rer,  Sta te of Connecticut,  and there  will be no refund.

COST OF PLANS

Cost

Small-size 
Conn, sales 

tax Total

Regular-size
Conn, sales

Project Cost tax Total

$12 .9 9__________ $.91 $1 3.90 48-118 $48. 64 $3 .41 $5 2.0513.5 5................ ........ .9 5 14.50 131 -116 50 .70 3. 55 54 .252.01 ...................... .. ____  .14 2.15 15-101 7. 52 .5 3 8 .0 51.12............................. .........  .0 8 1.20 28-146 4.21 .2 9 4 .5 0

All bidders are  required to inform themselv es fully of the conditions rela ting  to the const ruction and labor under  which the work will be or is now being per­formed and  the contrac tor must employ, as fa r as possible, such methods and means in the carrying out of this work as will not cause inte rruptio n or int er­ference w ith any oth er contra ctor.
Note.—Surety Company Bond, on form furn ishe d by t he Depa rtme nt of Tr an s­porta tion,  for at  leas t one-third of the  amo unt of the bid, must accompany each proposal, certified check will not be accepted. The Commissioner of Tra nsp ort a­tion reserves the ri ght  to rejec t any and all bids.

EX HI BI T F

Memor andu m 
A PR IL  2 , 1 9 7 5

Subjec t: FHW A-C ON N-E IS-72-05-F , Pro ject appro vals per Regional Adminis­trat or ’s Memo of 2/28/75, Route 40—Boulev ard Bridge, New Haven.Fr om : Robert E. Kirby, Regional Federal Highw ay Adm inist rator, Delmar, N.Y.
To : Mr. D. J . Altobelli, Division Engineer,  Hartfo rd,  Conn.

Your memorandum of March 13, 1075 requesting  aut hor ity  to appro ve a PS&E and author ize construction  has  been found to contain  adequate  justi ficat ion to advance th is project and you are gran ted such au tho rity .
Our review furth er indicates tha t:
(1 ) You assume the  responsibility for  the scope and content of the dr af t and final EIS .
(2 ) Had the  document been prepa red by FHWA, it would have been a pa ra ­phase  of the  document w ritten by the State .
(3 ) Sub stan tial  inp ut and direction was given by FHWA dur ing the  develop­ment of th e documents.

EX HIBIT G

Memorandum

APR IL  9 , 1 9 7 5

Subject: FH WA- CO NN -EI S-7 1-0 7-F ; 1- 84 -2 (4 4)  15 and R FI -8 4- 2( 90 )1 7,  In ­ter sta te 84, Newtown to Southbury.
Fr om : Robert E. Kirby, Regional Fed eral  Highway Adm inist rator, Delma r, N.Y. T o: Mr. D. J. Altobelli, Division Engineer, Ha rtfo rd,  Conn.

Your memorandum of March 13, 1975 docume nts th at  sub stantial input and directio n to the  pre paratio n of both the  Dr af t and Fin al EIS  was given by your



office. In  addition, you have  a ssumed the responsibility for the  scope and content 
of th at  statement , and found th at  if writ ten by FHWA, it  would have been es­
sen tial ly the same. We there fore,  concur in your reque st to advance  this section 
of I nte rst ate  84 in a  no rmal manner .

EX HIB IT H

Memorandum

MARCH 7, 19 75

Re Proje ct Approvals, Route 7, Southern Vt. Case.
T o : D. J. Altobelli, Division Engineer, Har tford, Conn.
Fr om : Mr. Rober t E. Kirby, Regional Fede ral Highway Adm inist rator, Delmar,

N.Y.
In accordance with your  memorandum dated  February 28, 1975, on proje ct ap­

provals, we are  submitting  the  following record with  our recommendations for 
you r review and ac tio n: *

1. Background
Pro ject Descrip tion

The project unde r review is 1-86  between Vernon and Ashford. This projec t 
provides for the  u pgrad ing along existing location of a 4-lane  limited  access ex- 
pressw ay to a six and eight-la ne Inter sta te facility. The proj ect is 17 miles long. *
On the north it  ties into a 7 mile project  which is und er construct ion. To the 
south it  ties into a 3 mile project which has final EIS  in the Region awa iting  
some add itional ai r study analy sis. The projec t u nder review provides 16 miles at  
six lanes  and  1 mile at  eight lane s.

EI S Processing
The draft  EIS was circu lated  on March 10, 1972. The final EIS was submit ted 

by the Division Office to the Regional Office on Feb rua ry 15, 1973. It  was ap­
proved by the  Regional Office on August 20, 1973 and finally concurre d in and 
approved by the Secre tary on April 30, 1974. Pleas e note this project included 
a 4 (f ) and require d the Secreta ry’s specific approv al.

Significant Environm ental Issu es
Air Quali ty-El’A and DEP are concerned a bout the relat ionsh ip of this project 

to the Tra nspo rtation Control Strategy. The Sta te has  not  developed, nor has EPA 
approved a tran spo rtat ion  contro l strategy for the  Ha rtfo rd area.  Since this  
proj ect is still  under design, we have agreed th at  even though the final EIS has  
been approved, it  would not be advanced to construction unti l we received the 
indirect source permit. We have been meeting with DEP, and have reached ten ta­
tive  agreeme nt th at  1-86 from Massachusett s Line to downtown Hartfo rd will be 
included in Sta te Implementation  Plan  as being consistent.

4 (/ ) Lands
The project required the takin g of six acres  of land  from Nipmuch Sta te 

Forest . To mitig ate this impact, the Sta te DOT has  agreed to tra nsf er 28 acres  
to Sta te Departmen t of Environmen tal Protection.

Proj ect Sta tus
This  project is unde r design. Design approv al was given on Jun e 14, 1974. «

Authorizat ion to proceed with  acquisi tion of tota l takes was given on Septem­
ber 30, 1974. We a ntic ipat e receiving a request for pa rti al  takes July  1975, and a 
request fo r P.S. & E. approva l in December 1975.

2. Report on Approval Cri teria +

A. The Division Office of FHWA  has made an  evalua tion  of the environm ental 
issues and taken  responsibility  for the  scope and content of the  draf t. On 
October 5, 1971 the division office staff met with C.A. Maguire, the  cons ultan t 
working on t he DEIS,  to discuss content and Scope of  Statement . A copy of these 
minutes are included, and marke d as Attachmen t A. Examp les of the type of 
comment and direct ion given by the Division involved altern ates to be studied, 
are as to be inves tigated, scope of environmenta l issues, etc. In addition , the 
division engineer will not cle ar the document for circulat ion unless he accepts 
responsib ility for it s Scope and  Content.

In regard s to the final, th e following documents clea rly indicate F HWA actions  
to accept responsibility for the Sope aud Content of th e final EIS :
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1. Memorandum dated 3/2 7/7 2 from  R. O. subm itting DEIS comments— 
Attachment B.

2. Memorandum dated  5/1 6/7 2 from D. O. to  R. O. discussing comments received 
from BI‘A—Attac hmen t C.

3. Area Engineer Bailey ’s updated  review notes of dr af t final EIS — 
Attachm ent D.

4. Memorandum dated 2 /15 /73  tr ansm itti ng  FEI S recommending approva l. Also 
discusses inte rim  review procedure—A ttac hment E-

B. Our record clearly  indic ates th at  this EIS  if physically wri tten  by FHWA 
would have been s ubst anti ally  the same or a par aph ras e of the documen t wri tten  
by th e State . This  conclusion is supported by the following:

1. I nst ruc tion s were given to the  Sta te on w hat should be inclu ded in EIS.
2. Reviews were made of prel imin ary draf ts of both DEIS and FEIS.
3. Meetings were held at our request where decisions were made on responses 

to comments, an d steps  to miti gate  har m—See memoran dum to Fi le dated 
March 29, 19 73  on 4 (f ) question—Attachm ent F.

4. F inal ly, the  division office did cle ar the document for review, and recommend 
appro val of FEIS.

C. We have  reviewed the development of the dr af t EIS  and final EIS  and the 
record indicate s subs tant ive direct ion by FHWA which wa rra nts  it being con­
sidered  an FHWA document. This conclusion is supported by the  following:

1. Reviews were made of both preli minary dr af t EIS, and final EIS.
2. Meetings were held to provide instruc tion  and direction to both consulta nt 

and Sta te in pre paratio n of documents.
3. Int ern al reviews were made of dr af t and final EIS by pertin ent  division 

staff  offices to as sure an interdiscipl inar y review of the  documents.
4. Meetings were held with outside agencies to discuss methods to mitigate  

enviro nmental consequences and ga the r data for inclusion in EIS  documents.
In summary, we are satisfied th at  the  record for thi s proje ct clearl y indicates 

th at  the division office has accepted  respon sibil ity for the scope and conte nt of 
the  FE IS.  The documents, if  prep ared  by us, would be s ubs tant ially the same as 
the  pres ent document, and th at  the re was extens ive FHWA direc tion and 
involvement  in pre paratio n of th e DEI S and FEIS.

I recommend th at  I be gra nted  autho rity to advance thi s pro ject  in the normal 
manner.

Senator Haskell. Our next witnesses are a panel, Harvey Carter 
of the Conservation Society of Southern Vermont; Len Arrow, direc­
tor, Highway Action Coalition; Sarah Chasis, staff attorney, Natural Resources Defense Council.

Senator  Stafford. Mr. Chairman, if you would indulge me fo r just 
a second, I would like to personally, as one of Vermont’s Senators, 
welcome Mr. Carter  here. He is a distinguished lawyer from Benning­ton, Vt. which is about 50 miles south of the city in which I was born and grew up.

He has played a distinguished role in environmental causes in Ver­mont. We are very happy to welcome him and his colleagues here this morning.
Senator  L eaiiy. I, Mr. Chairman, would cer tainly want to echo the words of Senator Stafford.
Senator Haskell. We are very pleased to have you. I notice the young man in the room observing his father tes tify. It  is nice to have your son here, too. Go ahead.

STATEMENT OF HARVEY CARTER, ATTORNEY, CONSERVATION 
SOCIETY OF SOUTHERN VERMONT

Mr. Carter. Thank you very’ much, Mr. Chairman. Thank  you, Senator Stafford, Senator Leahy.
I appreciate this opportuni ty to testify  on H.R. 3130 and H.R. 3787. 

I have served as one of the lawyers in the Conservation Society case
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and speak today in beha lf of  the ind ividual pla int iffs in th at  case an d 
fo r many oth er res ide nts  of  Ver mont, New York,  New Ha mp shire , 
Con nec ticu t, and  Massachusett s.

I understand also th at  the  Highwa y Act ion  Coalit ion  and the  
Na tural Resources Defense  Council which Ms. Cha sis  rep resents join  
in th is stat ement .

At the t ime  of  N E PA ’s passage in 1969, the  two ch ief Sen ate  spokes­
men on beh alf  of the  act , Senator  Muskie and Sena tor  Jac kso n, 
stressed  the  necess ity fo r legi slat ion which would force Federal  agen­
cies to develop env ironm ental exp erti se and evince genuine  envir on ­
men tal concern.

Mr. J ackson. Mr. Pres iden t, the substance of these two initi al title s of the 
Senate  version of S. 1075 is not  included in  the House version. There are, in 
addition, a number of differences between Title II I of the  Senate version, esta b­
lishing a Board of Environmental Quality Advisors and calling for an annua l 
environm ental qual ity rei>ort to the Congress, and the sim ilar  House provisions.

Titles  I and II of the Sena te version iierform two functions which a re essential 
for the realiz ation  of a sound natio nal environmental policy.

The first of these funct ions is the stat eme nt of policies and broad goals to 
guide Federal decision-makers. The sta tem ent will repre sent the first compre­
hensive enuncia tion of national  concern f or environme ntal quality.

The second function is t he  provision of autho rity and directio n which will per­
mit the policies set  fort h in the  act  to become a  real working pa rt of all the 
acti vities of all Federal agencies and programs.

There are  about 80 maj or Federa l agencies with programs  underw ay which 
affect the qual ity of the human environment. If  an environmental  policy is 
to become more than rheto ric, and if the studi es and advice of any high level, 
advisory group are  to be tran sla ted  into action, each of these agencies must 
be enabled and directed to part icip ate in activ e and objective-oriented envir on­
mental management. Concern for environmental  quality  must be made pa rt of 
every phase of Federal action.

* * * * * * *
Mr. Muskie. . . . Sections 102 and 103, and I thin k section 105, contain  langua ge 

designed by the Senate Committee on Int eri or and Ins ula r Affairs to apply 
strong pressures  on those agencies tha t have an impa ct on the environ ment—the  
Bureau  of Public Roads, for  example, the Atomic Energy Commission, and 
others.

This strong langua ge in that  section is intended to bring press ure on those 
agencies to become environm ent conscious, to brin g pressure upon them to 
respond to the  needs of environmental  qual ity, to brin g press ure upon them to 
develop legislat ion to deal with those cases where  the ir legislat ive aut hor ity  
does not enable them to respond to these  values  effectively, and to reor ient 
them towar d a  consciousness of an d sensitivity to th e enviro nment.

Mr. Carter. From  my readin g of  the leg islative his tor y and from  
the  clea r language  of  section 102(2 ) (C) Congres s envisioned the  
preparati on  of env iron menta l impac t sta tem ents by responsible Fe d­
eral  officials as the  pr inc ipa l process by which Federal  agenc ies 
would (1) deve lop agency exp ert ise  in env ironm ental matt ers and , 
(2) inform  them selves of  the  env ironm ental and social consequences 
of the ir  propo sed actions.

The second cir cu it cor rec tly con stru ed the  lang uage o f the act  when 
it  he ld, in  Conservat ion  Society—as I un de rst an d it  ha s been follow ed 
by the seventh  cir cu it, also, las t We dnesd ay—th at  NEPA  places a 
nond elegable  du ty  on the responsible Federal  official to prepare en ­
vironmenta l impac t stat ements . And the  second circuit is n ot alone  in 
thi s view.

In  my sta tem ent I notice the  di st rict  court  in Wisconsin rul ed in 
addit ion  to  th e second ci rcu it. In  1972 a U .S.  di str ic t court  in  Wiscon-



sin rul ed  “i t is the Federal  agen cy which mu st pr ep are the  impac t 
sta tem ent and  balance  the  projec t’s wo rth  in lig ht  of the envir on ­
menta l consequences .” (Norths ide  Tenants  v. Volpe , 346 F.  Supp. 244, 
248, E .D. Wis . 1972.)

An d recent ly the  U.S.  Dist ric t Co ur t fo r New Ha mpshir e, in the  
Fra nco nia  N otc h case, enjo ined fu rther  construct ion  on In te rs ta te  93 
in pa rt  on the  gro und that  the  resp ons ible  Federal  agen cy had not  
prepare d the env ironm ental im pact sta tem ent or evaluated the pro ­
posed majo r Fe de ral  action . The bil l te nd s t o r ein force t he  notion that  
NEPA 's concerns are merely a pro cedural  checkli st an d no t un de r­
lying  policies  which mus t permeate  an agency ’s consciousness and  
be me aning ful ly incorp ora ted  into its  dec isio nmaking process.

Moreove r, H .R. 3130 blu rs the  ext rem ely  im porta nt req uir ement th at  
Federal  agencies cond uct an object ive  env ironm ental eva lua tion.

In  bo th Con servati on Society and  Fr an co nia Notch, Ve rm ont and  
New Ha mp shire , respectively , ha d absolut ely com mit ted  th ei r State  
hig hw ay departm en ts to the  const ruc tion of Rou te 7 a nd  1-93.

I t was, theref ore , imposs ible fo r th e S ta te  highway departm en ts con­
sis ten tly  to, on the one han d, implement a State ma ndate d acti on and , 
on the oth er,  effectuate th e polic ies o f NEPA .

Are we to cede to inh ere ntly biased State agencies, w hethe r in h igh­
way con stru ctio n or oth er majo r areas of Fe deral  ac tiv ity , th e pow er 
to commit mil lion s in Fe deral  m oneys to  project s w hich  m ay not se rve 
the  en vironm ental and  social goals N EPA  seeks to es tab lish ?

Ad dit ion all y, in Vermo nt a t least, the  man  who wou ld be charg ed 
with pr ep ar ing the impac t sta tem ent unde r H.R. 3130, Commissio ner 
Jo hn  Gray , has  been quo ted in newspaper accounts  th a t passage of  
these bil ls quite clearly  ind ica tes  th at Congress favors  pr ogres s on the  
const ruc tion of  Route  7.

Can  any  member of  t he public  reason ably expect th at  the Vermont 
High wa y De partm ent will now objectively and fa ith fu lly  ca rry  out  
the  con gres sion al manda te ?

Fu rth ermore, H.R . 3130 wi ll o nly serve to  in hibi t m eanin gfu l p ublic 
pa rti cipa tio n in the  impac t sta tem ent process.  In  rev iew ing  dra ft  
impac t s tat em ents:  How will mem bers of the  public , and  for  t ha t mat­
ter , com mentin g Federal  agenc ies, det erm ine  w hethe r a self- intere sted 
State  agency or  the  dis intere sted Fe de ral  agency has  prep ared  a sec­
tio n o f the  d ra ft  impact  sta tem ent?

Wi ll State agencies be forced to disclose thei r biases, and if  so, how?
W ill  the pub lic, oth er Fe de ral agenc ies, indeed the  FH W A, in re ­

view ing dra ft  impac t sta tem ents, know whether environmenta l value 
jud gm ents o r soc ial ca lcul i reflec t S ta te  dec isions or Fe de ral  decisions?

In  othe r wo rds : How will dr af t env ironm ental impac t sta tem ent s, 
unles s the y are  p rep ared  by  t he  r espo nsib le Fe de ral  official, assu re the  
pub lic and o ther  Fe deral  ag encie s th at  in fac t the Fed eral  agency made 
the  in iti al  cri tic al env ironm ental decisions?

W ith ou t exhaus tive disc losu re within the  imp act  s tatem ent, all oc at­
ing  specific responsibil ity  for  in itial dec isio nmaking be tween S ta te  and  
Fe de ral  officials, the public  a nd  othe r Federal  agenc ies may  be forc ed 
to rep eat ed l itiga tio n in o rder  to discover whethe r the r espons ible  Fe d­
era l official has  fully  acq uit ted  his  miss ion un de r NEPA .

Fina lly , the  Federal  Hi gh wa y Adm inist ra tio n tak es  the positi on 
th at  its  ex ist ing  proced ures , codified in  23 Code Fe d. Reg. 771 c om port 
wi th H.R.  3130.
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On Apr il 7, 1975, before the House Pu bl ic Work s Com mittee, Gov ­
ern or  Tiemann,  the  FH W A  Ad minist ra tor , re ferre d to these pro ce­
dures  when he tes tifi ed:

We already critically  review and, where necessary, change and supplement 
EI S’s; we only adopt an EIS  as our own when we are  fully satisfied  that  it 
accurately, adequately, and without bias presents the environmental impact of a proposed project.

In  both the  Conserv ation Socie ty and  Fra nc onia  No tch  cases the 
Fe de ral High wa y Ad mi nis tra tio n ma int ain ed  th at  they had scrupu ­
lous ly adher ed to these p rocedures ; yet,  in  both  cases, t he  courts fou nd 
th at  the F H W A ha d merely rub ber  stam ped  S tat e-a uth ore d E IS ’s an d 
in both cases FH W A  had  fai led  t o note  o r e xam ine th e bro ader envi­
ron menta l an d social im pac ts of  its  prop osed act ions.

The  bro ader social  and env iron menta l impac ts th at  FH W A fai led  •
to consider, no tw ith sta nd ing its st rict  adheren ce to  t he procedures to 
which Gov ernor Tiemann  ref err ed , inc lud e: (1) Fa ilu re  to conside r 
secondary land-use  im pacts ; (2) fa ilu re  t o do any  cost-benefit stu dy ;
(3) fai lur e to conside r alt ern ati ves; and (4) fai lure  to examine the  rconsequences of i ts actions on  pub lic parklan ds  as required by  23 U.S .C.
138, th e Prote cti on  of  Pu bl ic Pa rk land s Act .

Pr inc ipal  a mong th e fai lur es  of  F H W A  to car ry  out N E PA ’s goals, 
however, was its  fa ilu re  to examine the  fu ll scope of proposed in te r­
sta te highway con stru ctio n by the  State s of  Connec ticu t, Massachu ­
sett s, and  Ver mont abo ut which only FH W A  had  full knowledge .

The  respons ible Fe deral  official was w illi ng  to p ermit State h igh way 
dep artme nts  t o underta ke  segm ent-b y-segment ana lys is and const ruc ­
tion witho ut the  comprehensive environm ental and social r eview  cal led 
fo r by NEP A.

In  the Na tional  Tran spor tatio n Ac t Congres s has  cal led  fo r th e 
developmen t of a comprehensiv e na tio na l tran sp or ta tio n policy .

I submit  th at  we can not  make me ani ngful  tran sp or ta tio n decisions 
or  develop an intell ige nt national  tra ns po rta tio n policy if  we adop t 
now a policy  of tu rn in g over to three  S tat es  the considera tion  of  in cre ­
men tal highway constru ctio n.

The De pa rtm en t of  Tr an spor ta tio n is the only  agency to ca rry  out 
th is functio n, and NEPA , pa rti cu larly  section 102, plays a cri tica l role  
in helpin g it to develop an intell igent national  tran sp or ta tio n policy .

In  its  repo rt accompan ying the bil l th at became NEPA , the Com ­
mit tee  on In te rior  and I ns ul ar  A ffai rs st a te d :

To remedy present shortcomings in the legis lative foundation of exist ing pro­grams, and to establish  action-forcing procedures which will help to insu re that  *the policies enunc iated in Section 101 are  implemented. Section 102 authorizes and directs th at  the exist ing body of Federal law, regula tion, and policy be 
interpre ted and administe red to the fulle st extent  possible in accordance with the policies set forth in this  act.

In  the  rep or t, the comm ittee  a lso noted th at  “ if  th e proposal is con­
sidered to  have  [a sign ific ant ] effect, the n th e recomm endation or  
rep or t s up po rti ng  the p roposa l mus t include  sta tem ent s by th e r esp on­
sible official o f certain  f indings . . . ” The  re po rt fu rthe r no tes “ the  com­
mit tee expects th at  each agency  will dil igen tly  purs ue  th is review . .

Mr. Ch airma n, the  decisions by the second cir cu it and  the di str ict  
cou rts of  Wis consin and  New Ha mpshir e fu lly  and  fa ith fu lly  ca rry  
out  th is congressional  intent .
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The FH W A  now seeks rel ief  from its  du ties to pr ep are impac t 
sta tem ents, pr inc ipall y on the  ground  th at  the  second cir cuit decision 
has  ha lte d all  hig hway con stru ctio n in Con nec ticu t, New York,  and  
Vermon t.

Any fa ir  rea din g of  the  second ci rcui t’s decision will  not  supp or t 
FH W A ’s posi tion . The cour t’s opin ion  does not  go to all  pro jec ts as 
FH W A maintain s. The  c ourt was very car efu l to note  t hat  a vio lation 
of NEPA  does not of righ t en tit le pla int iff s to injunctive  reli ef.

In  the companion case decided with Con servat ion  S ocie ty, the  cour t 
found th at  a tr ia l court  ret ain ed equ itab le discre tion to  deny  injun c­
tive reli ef, no tw ith sta nd ing N EPA  vio lations . Accor dingly , hig hway 
proje cts  whi ch hav e ins ign ific ant  env ironm ent al effects, whi ch serve

• a pressurin g and ov err iding  pub lic need, and which hav e been ad ­
vanced to a po int  where env ironm ent al review cann ot be tho roug h and  
meani ngful , are  no t affected by the  second c irc ui t’s nond elegat ion  ru le. 
To my knowledge , FH W A has  not inventoried the  pro jec ts in Ver-

• mon t, Connec ticu t, and New Yo rk  to  dete rmine  wh ich,  i f any, of  these 
pro jec ts m eet these cri ter ia.

In  fac t, in response to FH W A ’s freeze orde r we pe titi oned  them  
on Fe br ua ry  17 for rul em aking  in accorda nce wi th the second cir cu it 
decision. To date, FH W A has  ta ken no act ion  to  establis h rul em aking  
procedures. It  is our v iew th at  rulem aking  would  enable all pa rti es  in  
int ere st to  i de nt ify  those  h igh wa y construction  p rojec ts in  th e second 
cir cu it which meet the cou rt’s exem ptio n test.

I t would appear th at  FH W A  has  s ought congressional rel ief  wi th­
out fu lly  explo rin g ava ilable  ad minist ra tiv e remedies which might 
unburde n them from N EPA  responsibil itie s wi th resp ect  to specific 
pro jec ts du ring  the  coming con struct ion  season.

Moreover, since it has alr eady  been jud icially det erm ine d th at  some 
pro jec ts, such as Route 7 in Vermont, 1-291 in Con nec ticu t, and F ra n­
conia  Notch in New Ha mp shire , have serious env ironm ent al conse­
quences which have not  been prop erl y assessed, passage of ei ther  b ill 
would ap pe ar  to  p lace Congress’ im pr im atur  on hig hw ay construct ion  
act ivi ties which obviously  war ra nt  the  most serious and thou gh tfu l 
reexam ina tion and  ana lys is by Federal  decisionmakers.

It  c lea rly  follow s tha t in ur ging  pa ssage of these  b ills  F H W A  m ust 
assume th at  hig hway con stru ctio n pro jec ts, now dela yed  by court  in ­
jun ction , have no serious env ironm ent al consequences. Th is sim ply  is 
not the  case. I shou ld point out there  are  othe r serious  issues in these

• cases which will dela y adv ancement  of  these pro jec ts, even if  these 
bill s are  passed .

Un de r NEPA  a Federal  agen cy can not avoid hi ring  ade quate  s taff  
to prepare imp act  s tatemen ts. Such a staff should  a lre ady ex ist  w ith in 

< the  F edera l Highwa y Ad minist ra tio n,  i f i t has  f ai th fu lly  followed  the
express ion of congressional  in tent  in the  r ep or t acco mp any ing  N EPA .

In  th at  rep or t, the  commit tee cle arly sta tes  t ha t “Federal  agencies 
[must ] include, as par t of th ei r ex ist ing  p rogra ms  and th ei r ongoing 
act ivi ties, certa in env iron menta l man agemen t fun ctions which will  be 
necessary to support  the  polic ies establ ished by th is  ac t.” Am ong  the  
fun ctions which  th e repo rt expected Fe de ral  agen cies  to  und ert ake are 
the  fo llowing:
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(A ) To conduct inves tigat ions and resea rch rela ting  to ecological systems and environmental quality. It  is intended that  such activitie s will be undertak en by each agency when its  act ivit ies would have an adverse impact on an ecological system or on the  qua lity o f the  environment.
* * • • * • »

(E)  To utilize ecological information in the  planning and development of resource-oriented projects . Each agency which studies, proposes, constructs , or operates projects having  resource management implica tions is autho rized  and directed to consider the effects upon ecological systems  to be a pa rt of the analyses governing its actions and to study such effects as pa rt of its  data  collection.
It  seems all too clear th at  ILK. 3787 an d II. IL  3130 are  designed to 

relieve, in whole o r in  p ar t, FH W A (an d oth er agencies which alr ead y 
prepare thei r own impact sta tem ents) , of these vital and  im po rta nt  functions.

Moreover, the  second circuit was not unreasonable in def inin g the  
lim its of nondele gable Feder al responsibi litie s. It  specif ically  held 
that  Feder al agenc ies may rely upon  field research  a nd fac tua l stud ies cond ucted by State agencies .

It  i s gen era lly  recognized  th at  such  field work and fac tfin din g con­
sti tu te  the bu lk of the tim e and  expe nse involved in an ade quate  
env ironmen tal assessment,  and  the  delega tion  of these  fun ctions to 
State  agencies, which is, I stress, pe rm itted  by the  second cir cu it 
decisions, relieves Fe de ral  agencies of  burdens which do no t affec t thei r ro les as in iti al  decisionmakers.

It  is clea r, however , that the prep arat ion of  imp act  sta tem ent s is 
the very process by which the responsible Feder al official inform s h im­
self  and  th roug h which  he reaches  and expresses c ritic al env ironmental and  social value judgments.

Th at  rem ains  the  sole resp ons ibil ity of the  Federal  decisionma ker  
und er the  second cir cuit rule. By pre clu din g sel f-in tere sted State  
agencies from dra ft in g impact sta tem ents, the  second cir cu it has 
pro perly  foreclosed the  op portu nit y for them  to frame  issues, weigh  
values and  e stab lish  emphasi s, and  so in tru de  into the dec isionma king  role.

Consequently , in det erm ining  which env ironmental values are  im­
po rta nt , the  Federal  decisionmaker is not  vulnerable to ma nip ula tion by self -in terested State  agencies and  gen uine Fed era l prep arat ion 
crea tes a pre sum ption  of reg ulari ty which reassure s both  the  pub lic 
and oth er Federal  agenc ies and  obviates lit iga tio n in ord er to  de ter­
mine the exte nt of  Fed era l pa rti cip ati on .

Mr. Cha i rman,  the  FH W A is pre ma tur e in seeking cong ressional  
reli ef from the  require ments of NEP A. As I noted earlie r, it  has 
admi nis tra tiv e rulem aking remed ies availabl e to it by which it can 
ide nti fy fo r all intere ste d parties those pro jec ts which, unde r the 
second circui t rule , can proceed  to const ruc tion thi s year and  pro vide 
publ ic employm ent.

Ad dit ion ally, it has  not exhausted its jud icial remed ies on the  legal 
issues at  stake. Since it has ava ilab le to it adequa te admi nis tra tiv e 
remedies which will insu re the  pro tec tion of env iron menta l values in 
those cases where such values  pla y a majo r ro le, while, a t the same time, 
adv anc ing  pro jec ts which will provide emp loym ent and  needed pub lic 
improve men ts, I sugg est that  the  FH W A ’s pro per foru m is the  
Sup rem e C ourt of  the Un ited Sta tes.
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I  have been info rme d by i ts counsel th at  it  has reque sted  the S olicitor 
Gen era l to file a wr it of  c er tio ra ri,  alt hough no wr it to  d ate  has  been 
dock eted , some 5 m onths a ft er  the second c ircuit  decision.

Fi na lly , 1 th ink it is genera lly  well recognized th at  no  one  expec ted 
Federal  agencies to imp lem ent  N E PA ’s bro ad and compreh ensive 
policy goa ls overn igh t. Hu nd reds  of  sui ts have  been brou gh t under 
the  act,  scores of them  directed  as were Franconia Notch an d Con­
ser vation Society , at  the  issue of  wh eth er the  Federal  Hi gh wa y Ad- 
mination of  one of these issues: The exten t to which the respons ible

I t has  taken time a nd money to  sort ou t m any of  the  questions  which 
NEPA  gave  rise to. And we are  now approach ing  a judic ial  de ter­
minat ion  of  one of these issues: The ex ten t to which the resp ons ible  
official m ust  invo lve him self in the  prep arat ion of im pact sta tem ents.

* Sinc e the re is no com pel ling  need fo r congressional int erv ention 
now, I respectfully sub mit th at  the  jud icia l process sho uld  be pe r­
mi tted to  work its his tor ic fun ction . Un fortu na tely , H.R.  3130 does 
lit tle  to  c larif y the un de rly ing d isp ute  addresse d by th e second ci rcu it,

* the  two distr ict  cou rts which have support ed  its rat iona le or the four  
circuits  contra.

Inste ad , it ten ds to  m udd y once again  the  issue o f d egre e o f Fe de ral  
pa rti cipa tio n and to re tu rn  us to  th e very sta te of  u nc er tain ty  that  the  
second ci rcu it sou ght  to avoid . I f  the  publ ic a nd other F edera l agencies 
are  not able  to assume genuine  pr ep arat ion of impac t sta tem ents bv 
respons ible  Federal  officials, the  only way they can det erm ine  the  
ex ten t of  Federal  pa rti cip ati on  is by fu rthe r recourse to the cour ts.

Such a remedy is into lerable, not only for  its  im pact on the cou rt 
system but  also its impac t in ter ms of  cost to the  public and  Fe de ral  
agencies and  poten tial  unnecessary delay of fed era lly  assi sted  or 
licensed pro jec ts. As such , H.R.  3130 rep resent s an ll th -h our blow  to 
the c larif ying  process afforded by jud ici al review.

In  closing. Mr. Chairma n, let me implo re you, the  Se na tor s presen t 
here to da y and  th e S ena te as a whole, n ot  to permit d amage to  N E PA ’s 
goals on accoun t o f the p rem atu re  fal se ala rm  created by  F H W A ’s own 
admi nis tra tiv e inac tion .

The court s are not insensit ive to the  need fo r public emp loym ent 
on pub lic works pro jec ts which  have  lit tle  o r no env ironm ental conse­
quences. The FH W A  has ava ilab le to it ap prop riate ad minist ra tiv e 
procedures fo r pro tec tin g the  env ironm ent , where it need s to be pr o­
tect ed and pro vid ing  employme nt, where env ironm ental and social 
issues a re insignificant.

* It  has  a forum to decide  the legal con trov ersy rais ed by the conflic t 
between the  second circui t and  oth er circ uits . The leg islation  befo re 
you will weaken what the  Di str ict  of Colu mbia cir cuit, in the la nd ­
ma rk Calve rt Cli ffs  case, desc ribed as the  “ly nchp in” of  the act. It

* seems such a shame to permit a Federal  agency to so a rti fic ial ly str uc ­
tu re  the  course of events , by admin ist ra tiv e ma nip ula tio n or  inac tion, 
th at  th e C ongress  of the Un ited State s sh ould  feel  com pelled to  weaken 
a sta tu te  which has  play ed, and should  con tinu e to pla y, such a vi tal  
and  im po rta nt  role in Federal  poli cy decisions in th is cou ntry.

Th an k you.
Sena tor  H askell. Th an k you,  Mr. Ca rte r. Do your associates hav e 

sep ara te s tatem ents or  do they jo in in yours ?
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STAT EMEN T OF SA RAH CHASIS, ESQ., STA FF ATTORNEY, NATIONA L 
RESOURCES DEF ENS E COUNCIL, INC.

Ms. Ciiasis . Yes. I welcome the  o pp or tuni ty  to tes tify. I am speak ­
ing  on be ha lf o f th e Na tion al Resources  Defense Council  and  a num ber  
of env ironmental gro ups throug ho ut  C onnect icut , Massachusetts , and  
Vermont , who  join ed NRDC as amicus cur iae  befo re the  seventh  
cir cu it in  the  Ro ute  7 decision.

I  join  in Mr. Car te r’s st ate ment, and have the  fol low ing  to add .
Th e Natural  Resources Defense Council and  the  othe r gro ups fo r 

whom I  speak are  adam antly  opposed to passage of either H.R.  3787 
or H.R . 3130. The Nation al En vironme nta l Pol icy  Act is t he  b edro ck 
o,f Federal  env ironmental law and reg ula tio n because it  expan ds 
the  mandate  of every Federal  agen cy and make  env ironm ental con- •
sidera tion a  pa rt  of each agency’s analy sis  and  review.

The basic  polic ies beh ind the  act encourage objective , rat iona l 
planning  and  the  wise uti lization  of the  Na tio n’s resources. The 
mechanism to insure  the  inc orp ora tion of such polic ies in Fe de ral  de- «
cisionm aking is the  requirement  th at  the  responsible Federal  official 
make a det ailed stat ement  on any  proposal for majo r Federal  action 
which will  sig nif icantly  affect th e environment.

Th is crucial  mechanis m and  the  purpo ses  it  is designed to achieve 
are  undercu t by the  dele gation of responsibil ity  fo r E IS  prep arat ion 
to an ap pl ican t fo r Feder al fun ds,  licenses  or  app rov als , a practic e 
which both b ills  sanc tion to v arying  degrees.

The  fac t th at  dele gat ion  of prep arati on  is to the  St ate agency does 
not  make the  th re at  to NEPA  any  less gre at.  An E IS  prepared  by a 
State DO T, fo r exam ple, is likely to reflect  the  sel f-serv ing  assump­
tion s which exis t by vir tue  o f the  fac t th at  t he  State  h igh way de pa rt ­
ment’s func tion is to bu ild  highways.

Th is po ten tia l fo r bias  is vas tly increased where  the  State  hi gh ­
way de pa rtm en t is cha rged  with the  leg isla tive  ma ndate  to build  
the  pa rti cu la r hig hw ay segment as is the  practic e in many Sta tes , 
inc lud ing  Ver mont a nd  New Y ork.

Delegat ion of  resp ons ibil ity to the  State  agency violates  the policies 
beh ind  NEPA  not only because of the  po ten tia l for bias  created, bu t 
because  such delega tion  makes  it impossible fo r the  responsible Fe d­
era l official to fulfi ll his du ty to conside r env ironm ental fac tor s at 
every  stage of th e decis ionmak ing process.

The  E IS  exists  to prod uce an enlightened  dec isionma king  process 
ra th er  t ha n a mechanical  burea ucrat ic exerc ise in dr af ting  a nd  filing «
pap ers.  In  addit ion , only  the  Federal  agen cy can prop er ly  ana lyze  
a proje ct’s in ters ta te  signif icance , its  impac ts which extend  beyo nd 
a pa rti cu la r St at e’s juri sd ict ion , alt ern ati ves of a regional cha rac ter , 
energy,  tran sp or ta tio n and  land use issues which have na tio na l *
implica tions.

Most  im po rta nt ly,  only the  Fe de ral  agency can determ ine  com­
pliance  with othe r Federal  laws. For  these reasons, H.R . 3787 and  
H.R . 3130 pose serio us th reats to the  Na tional  En vironme nta l Policy  
Act.

Moreover, H.R. 3787 rep resents th e k ind  of  special exception le gis la­
tion  which  sets  a dangero us precedent  fo r the  piecem eal undermining
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of NEPA  pro gra m by prog ram , agen cy by agency. I t  also places the  
three  State s in a preferen tia l pos ition wi th resp ect  to  the othe r State s 
in th e country .

H.R . 3130 is a b roa d amend ment to NEPA  and as such is even more 
dan gero us. Th is is tru e because of  the delegat ion  of  N EPA  respo nsibil ­
ity  which it sanctions and also because , if  passed , it wou ld be the  very 
firs t d ire ct a me ndment to the  National En vironm en tal  Po licy  Act. T he  
doo r to  other a men dments  w’ould be th rown  open.

H.R . 3130 will affect dram aticall y NEPA  pro ced ures in numerous 
agenc ies and programs. For example, if  the  Powe r Autho rit y of the 
St ate of New York (P A SN Y ) which  is a s tatewide  agency, wanted to 
build a nucle ar powe rpl ant, the  nucle ar reg ulato ry  commission  could 
allow  them  to  prep are the env ironm ental impact sta tem ent . Th is is

• co nt rary  to the  pre sen t pro ced ure s which th at  agen cy follow s. As al ­
rea dy  d iscussed, the re is no reason fo r d ist ingu ish ing  a S ta te  app lic an t 
from a pr ivate appli can t.

Passa ge  of  H.R . 3130 will lead  to yea rs of lit igat ion to  determ ine
« the meaning of the  requirement s of Federal  “gu ida nce ,” “p ar tic ip a­

tio n” and “in dep end ent  evalu ation .” Thus,  i t will not e xpedi te NEPA  
procedu res.

Fu rth ermore,  it  wil l no t expedit e proje cts  in th e th ree S tates  affected 
by the  Rou te 7 decision.  Few  of the  State  prep ared  E IS ’s could  meet 
the  s tand ards  set the rein. Th ere fore,  we would have an amend ment to 
N EPA  which would  have  been need lessly made in ter ms  of accom­
pli sh ing the ob jectives sought.

Th e most pow erful of  the arg um ents pu t fo rw ard for passage of 
ei ther  bi ll is th at  construct ion  jobs now held  u p will be p roduced. But  
the re has  been no showin g—a nd th is  is mos t i mpo rta nt  to  underl ine — 
th at  a sig nif icant n um ber  of h igh wa y p rojects in  the  three  St ates  which 
would othe rwise be unde r con struction or imminen t to  con stru ctio n 
have been held up solely by reason  of the dec ision.

Fi rs t,  as fa r as can be as cer tained , p rojec ts in Con nec ticu t. Verm ont, 
and New York are  ei ther  proce eding as planned,  are held u p b y reason 
of  c our t injunction  not solely  rel ate d to the  issue of del ega tion, or are  
so fa r back  in the  plan ning  process th at  the y will be unaf fected in 
terms  of p roducin g jobs by passage of  eith er  bill.

Ag ain , the  e nvi ronment is be ing  used as the  scapeg oat  fo r pro jec ts 
which are  stop ped  fo r othe r reasons. Second, any  signif ica nt slow­
down which has r esu lted  is due to admi nis tra tiv e acti on ra th er  th an  to  
the  c our t decision.

* Fa ilu re  to  rea d the decis ion sensibly and  work it  ou t ad m in is tra­
tively  has been the  policy which FH W A has  followed.  Rat he r than  
establ ish  admi nis tra tiv e road blocks  program s and projec ts can  and 
sho uld  be processed pu rsua nt  to  t he  three  cr ite ria which FH W A  h as  
establ ished in its  m emorandu m of  F eb ru ary 26, which is app ended to  
my  wr itt en  testimony.

Th us  admi nistr at ive mea ns of  deali ng  with the  problem can  serve  
while final reso luti on of the  issues occurs in the U .S.  Sup rem e Court .

In  conclu sion, t remendo us pol icy sacrif ices will be made by passage 
of  ei ther  bi ll. FH W A , an agen cy which has time and ag ain att em pted  
to sh irk  i ts N EPA  respons ibil itie s, should not be allowed  to bene fit b y

54 -037  0  - 75 - 4
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its recalci trance and  have  N EPA  underm ined as it  applies t o the  F ed ­
eral hig hway ai r pro gra m,  the  largest public  works program  in the  
cou ntry, and in nu merous  oth er programs.

Ju dicial  a nd admi nis tra tiv e remed ies fo r the  cu rre nt  s itu ati on  exist. 
The sooner Congress  def eats both  bills, the  soone r the  jud ici al and 
admi nis tra tiv e remed ies wi ll be called into pl ay.

A signif icant numb er of  jobs  will no t be  crea ted  now by pas sage o f 
eit he r bill.

Sen ators, I call on you to hold  o versight hearings of FH W A ’s com­
pliance  with  NEPA . I also wish to say th at  pr io r to passage of any  
legi slat ion I would hope  th at  there would  be fu rthe r exp loratio n of 
the  issues th an  these br ief  hea rings could al low.

Thank you very much.
Senator H askell. Thank  you very much.
[Th e wr itte n sta tem ent  from  the Na tural Resources  Defense Coun­

cil. Inc., follo ws: ]

*
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I .  INTRODUCTION

T h is  s ta te m e n t i s  made on b e h a lf  o f th e  N a tu ra l R es ourc es  
D ef en se  C o u n c il , I n c . (NRDC) and a num ber  o f  e n v ir o n m en ta l gro ups 
th ro u g h o u t C o n n e c ti c u t,  M a ss ac h u se tt s and  V er m on t. Th es e 
o rg a n iz a ti o n s  ha ve  be en  re q u e ste d  to  a p p ea r and  p r e s e n t te s ti m o n y  
by  th e  S en ate  Co mmi tte e on P u b li c  Works and  th e  S en ate  Co mm ittee  
on I n t e r i o r  and  I n s u l a r  A f f a ir s  in  c o n n e c ti o n  w it h  H.R. 37 87  
and  H. R.  3 1 3 0 . NRDC i s  a n a ti o n a l  n o n - p r o f i t  e n v ir o n m en ta l 
law  o r g a n iz a t io n  w hi ch  has  be en  in v o lv e d  in  nu mero us  c ases 
i n t e r p r e t i n g  NEPA. (A f u l l e r  d e s c r ip t io n  o f  NRDC's a c t i v i t i e s  
i s  ap pe nd ed  to  t h i s  s ta te m e n t ).  In  th e  c o n te x t o f  th e s e  a c t i v i t i e s ,
NRDC f i l e d  a b r i e f  am ic us  c u r ia e  on b e h a lf  o f i t s e l f  and  e le v e n
o th e r  e n v ir o n m e n ta l g ro ups in  C o n se rv a ti o n  S o c ie ty  o f S o u th ern
Vermo nt v . S e c r e ta r y  o f  T r a n s p o rta ti o n  b e fo re  b o th  th e  d i s t r i c t
and  a p p e l la te  c o u r t s . B ec au se  o f th e s e  in v o lv e m e n ts , NRDC *
i s  w e ll  q u a l i f i e d  to  a d d re s s  many o f th e  i s s u e s  r a is e d  by  th e
pro pose d l e g i s l a t i o n .

The e n v ir o n m e n ta l gr oups on b e h a lf  o f whom t h i s  s ta te m e n t 
i s  made a re  ad am an tl y  op po se d to  p a ss a g e  o f  e i t h e r  H.R . 37 87
o r H. R.  3 1 3 0 . T h is  p o s i t io n  i s  n o t ta k e n  w it h o u t s e n s i t i v i t y  *
to  th e  p r e s e n t ec on om ic  s i t u a t i o n  and th e  ne ed  f o r  jo b s .
P ass ag e  o f e i t h e r  b i l l  wo uld  r e s u l t  in  tr em en dous p o li c y  
s a c r i f i c e s  in  r e tu r n  f o r  e x tr e m e ly  e lu s iv e  ec on om ic  b e n e f i t s .
The c o s ts  o f  p a ss a g e  a r e  c le a r  — th e  b a s ic  p o l i c i e s  o f th e  
N a ti o n a l E n v ir o n m en ta l P o li c y  Ac t w hi ch  pr om ot e o b je c t iv e , 
r a t i o n a l  d e c is io n -m a k in g  and  th e  w is e e x p e n d it u re  o f  fu n d s w i l l  
be  uncB imin ed. The b e n e f i t s  of p a ss a g e  w i l l  be  m in im al  f o r  th e r e  
i s  no e v id e n ce  t h a t ' a  s i g n i f i c a n t  nu mb er o f  c o n s t r u c t io n  jo b s 
w i l l  r e s u l t  in  th e  n e a r  f u t u r e .

Any ne ed  f o r  c l a r i f i c a t i o n  o f th e  F e d e ra l High way A dm in is­
t r a t i o n  (FHWA) r e s p o n s i b i l i t i e s  under  NEPA ca n be  re s o lv e d  by  
a p p e a l to  th e  U nit ed  S ta te s  Suprem e C o u rt . In  th e  m ea nt im e,  
th e  slo w- do wn  o f hi gh way  p r o je c ts  in  New Y or k,  C o n n e c ti cu t and  
Ve rm ont  ca n be  en de d a d m i n is t r a t iv e ly  j u s t  as i t  was c re a te d  
a d m i n i s t r a t i v e l y .

FHWAj whi ch  has  a tt e m p te d  to  b y p ass  i t s  NEPA r e s p o n s i b i l i t i e s  
and , by  i t s  own r i g i d  n on-c om pli ance  w it h  th e  la w , c re a te d  a  ro a d ­
b lo c k  sh ould  n o t now b e n e f i t  from  i t s  a c t i o n s . R a th e r , C on gr es s 
sh ould  hold  o v e r s ig h t  h e a ri n g s  on FHWA's co m pli an ce  w it h  NEPA.
No l e g i s l a t i o n  sh ould  ev en  be c o n s id e re d  u n t i l  th e r e  h as be en  
much f u l l e r  e x p lo r a ti o n  o f th e  I s s u e s  th a n  th e s e  b r i e f  h e a r in g s  
ca n p ro v id e .

J u d i c ia l  and  a d m in is t r a t iv e  p ro c e d u re s  e x i s t  f o r  r e s o lu t io n  
o f th e  p r e s e n t  s i t u a t i o n .  FHWA, how ev er , w i l l  n o t u t i l i z e  th e  
a v a i la b le  p ro c e d u re s  u n t i l  C on gr es s mak es c l e a r  t h a t  H. R.  37 87  
and  H.R. 3 1 30  w i l l  n o t be p a s s e d . Th us C o n g re ss io n a l d e f e a t 
o f b o th  b i l l s  i s  im p e ra ti v e .

S p e c if ic  o b je c t io n s  to  th e  two b i l l s  a re  d e ta i le d  bel ow . •
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I I .  H.R.  3787

H.R. 3787 , th ough  in  fo rm  an  amendment to  th e  F e d e ra l -  
a id  Highway A c t,  r e p re s e n ts  a m aj or  amendmen t t o  NEPA, f o r  an y 
s i g n i f i c a n t  ch an ge  in  th e  way NEPA i s  im pl em en ted in  th e  h ig h ­
way are n a  c o n s t i t u t e s  a m aj or  ch an ge  in  th e  sc op e and t h r u s t  
o f th e  A c t.  T h is  p o in t  i s  und ers co re d  by two  f a c t s .  F i r s t ,  
over th e  l a s t  dec ad e th e  f e d e r a l  high way  pr og ra m  has be en  th e  
b ig g e s t  and  mos t p e rv a s iv e  o f  a l l  th e  p u b li c  wo rks pr og ra m s 
in  th e  c o u n tr y . L i t e r a l l y  b i l l i o n s  o f  d o l l a r s  a re  a n n u a ll y  
poure d i n to  hi gh way  c o n s tru c t io n  whi ch  ta k e s  p la c e  in  every  
re g io n  and s t a t e  o f  th e  n a ti o n  w it h  im m ed ia te  and d ra m a ti c

* co nse quen ces  on  th e  l iv e s  o f ev e ry  Amer ican  c i t i z e n .  No o th e r  
pr og ra m  s in c e  th e  Se cond  World War has do ne  so  much to  ch an ge  
o u r p h y s ic a l  la n d sca p e  — b o th  in  in f lu e n c in g  th e  p la c e s  t h a t  
a re  a c c e s s ib le  to  an  in c r e a s in g ly  m obil e p o p u la ti o n  and  in  
in f lu e n c in g  th e  lo c a t io n  o f  our ho mes , jo b s  and r e c r e a t io n  and 
th u s  o u r e n t i r e  p a t t e r n  o f  l i v i n g .  T h is  i s  a pr og ra m  w it h  th e

♦ mos t p ro fo und  en v ir o n m en ta l im p ac t.

The f i r s t  f a c t  i s  r e f l e c te d  in  th e  se cond: in  ea ch  of 
th e  l a s t  fo u r  y e a rs  th e  D ep ar tm en t o f  T ra n s p o r ta ti o n  has  bee n 
th e  f e d e r a l  ag en cy  f i l i n g  th e  g r e a t e s t  numb er o f  en v ir o n m en ta l 
im pact s ta te m e n ts  w it h  th e  CEQ. T h is  i s  a s  i t  sh ould  b e .
Th ose h av in g  th e  g r e a t e s t  e f f e c t  on  th e  en vir onm en t sh ould  be  
under  g r e a t e s t  s c r u t in y  and  re vie w  by  CEQ, th(e e n v ir o n m e n ta ll y  
i n te r e s t e d  a g e n c ie s  and p r iv a te  g ro u p s . H.R.  37 87 , t h e r e f o r e ,  
mu st be  ap pro ac hed  as an  amendment to  NEPA.

A. S p e c ia l E x cep ti o n  L e g is la t io n  which  Un de rm ines
Uni fo rm  A p p li c a ti o n  o f  NEPA

The  b i l l  c r e a te s  a s p e c ia l  e x c e p ti o n  to  NEPA f o r  h ig h ­
way pr og ra m s in  New York,  Ve rmont and C o n n e c ti c u t.  Such 
p ie cem eal e ro s io n  o f NEPA i s  un wise and  s e t s  a bad  p re ce d en t 
f o r  o th e r  a g e n c ie s  and pro gra m s.  In  a d d i t io n ,  th e  l e g i s l a ­
t io n  p u ts  th e  th r e e  s t a t e s  in  a p r e f e r e n t i a l  p o s i t io n  w it h  
r e s p e c t  to  a l l  o th e r  s t a t e s  in  th e  c o u n tr y . No f e d e r a l  c o u r t 
has  sa n c ti o n ed  wh at  H.R.  3787 s a n c ti o n s , na mely d e le g a t io n  o f 
im pac t s ta te m e n t p re p a r a ti o n  to  th e  s t a t e s .  A ll  c o u r ts  have  
re q u ir e d  s i g n i f i c a n t  f e d e r a l  in vo lv em en t in  EIS p r e p a r a t io n , 
ea ch  dra w in g th e  l in e  on wh at  c o n s t i t u t e s  s u f f i c i e n t  in v o lv e ­
ment a t  d i f f e r e n t  p o in ts .  Thu s th ough th e  s ta te d  in te n t  of 
th e  b i l l  i s  t o  r e l i e v e  th e  th re e  s t a t e s  o f  th e  p o s i t io n  th e y  
c la im  to  ha ve  bee n p la ced  in  by  th e  d e c is io n  in  C o n se rv a ti o n  
S o c ie ty  o f S o u th e rn  Vermont  v . S e c r e ta r y , r e l a t i v e  to  o th e r  
s t a t e s ,  th e  b i l l  en ds  up by  s e t t i n g  a lo o s e r  s ta n d a rd  f o r  th e  
th re e  s t a t e s  th a n  e x i s t s  e ls ew h e re .

B. J u d i c ia l  and  A d m in is tr a ti v e  Re med ies E x is t

S p e c ia l l e g i s l a t i o n  i s  n o t ne ed ed  f o r  th e  th r e e  s t a t e s .  
The  q u e s ti o n  o f FHWA's r e s p o n s i b i l i t i e s  under NEPA, which
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has  bee n an sw er ed  d i f f e r e n t l y  by  c o u r ts  ar ou nd  th e  c o u n tr y ,
ca n be  re so lv e d  on ce  and  f o r  a l l  by  FHWA's ap p ea l o f  th e
C o n se rv a ti o n  S o c ie ty  case  to  th e  U .S . Sup rem e C o u rt . (By
i t s  own a c t io n  th e  ag en cy  has  so  f a r  d e la y ed  su ch  an  a p p e a l. )
In  th e  m ea nt im e,  th e  p ro c e ss in g  o f p r o j e c ts  in  th e  th re e
s t a t e s  ne ed  n o t be  d ra m a ti c a l ly  h a l t e d ,  b u t r a th e r  ca n be
moved a lo n g  th ro u g h  a d m in is t r a t iv e  a c t io n .

A c r i t i c a l  p o in t mu st be  ma de. The Second C ir c u i t  d id  
n o t p u t a s to p  to  th e  p ro c e s s in g  o f  high way  p r o je c ts  in  th e  
th re e  s t a t e s .  R a th e r t h i s  was do ne  i n t i a l l y  by FHWA in  an  
o v e rly  bro ad  re a d in g  o f th e  d e c is io n . FHWA's a d m in is t r a t iv e  
ro ad b lo ck  o f p r o je c ts  was su b se q u e n tl y  m o d if ie d . Now p r o je c ts  
in  th e  th r e e  s t a t e s ,  n o t s p e c i f i c a l l y  in v o lv ed  in  th e  C onse rv a- *
t lo n  S o c ie ty  c a s e , may be  p ro c essed  on a case  by  case  b a s i s ,  
p ro v id ed  th e y  s a t i s f y  th e  fo ll o w in g  c o n d it io n s :

1 . The FHWA has  made " i t s  own e v a lu a t io n  o f  th e
en v ir o n m en ta l i s s u e s  and ta k e n  r e s p o n s i b i l i t y  *
f o r  th e  sc op e and c o n te n t o f  th e  d r a f t  and  
f i n a l  en v ir o n m en ta l s ta te m e n t ."  CEQ G u id e li n e s ,
40  CFR 1 5 0 0 .7 (c ) .

2 . An E IS , i f  p h y s ic a l ly  w r i t te n  by  FHWA, would  
ha ve  bee n s u b s ta n t i a l ly  th e  same o r a p a ra ­
p h ra se  o f  th e  do cu men t w r i t te n  by  th e  S ta te .

3 . Revie w o f  de ve lo pm en t o f  th e  d r a f t  and  f i n a l  
EIS in d ic a te s  su ch  s u b s ta n t iv e  d i r e c t i o n  by 
FHWA to  w a rr an t i t  b e in g  c o n s id e re d  an  FHWA 
docu m en t.

(S ee  a tt a c h e d  FHWA memorandum o f F eb ru a ry  26, 1 9 75 .)

In  a d d i t io n ,  FHWA ha s in d ic a te d  t h a t  FHWA p e rso n n e l 
in  th e  th r e e  s t a t e s  a re  p r e s e n t ly  w ork in g to  comp ly w it h  th e  
c o u r t o r d e r . (S ee  a tt a c h e d  l e t t e r  from  FHWA to  Ha rvey  
C a r te r , Ma rch  2 8 , 1975.) Thus a d m in is t r a t iv e  p ro ced u re s e x i s t  
f o r  th e  p ro c e s s in g  o f  im pa ct  s ta te m e n ts  and  p r o j e c t s .

C. A S ig n i f ic a n t  Number o f  Jo bs Would Not  Be C re ate d
in  th e  Nea r fu tu r e

The most p o w erf u l ar gu m en t t h a t  th e  FHWA and  th e  s t a t e  
DOT'S use  to  fo rc e  pass ag e  i s  t h a t  th e  d e c is io n  c u ts  in to  
s o re ly  ne ed ed  c o n s tru c t io n  jo b s . Ho we ver, no  s t a t e  DOT ha s 
come fo rw ard  w it h  ev id ence  to  show t h a t  a s i g n i f i c a n t  num ber  
o f  p r o je c ts  p la nned  f o r  c o n s t r u c t io n  in  th e  th r e e  s t a t e s  
d u rin g  1975  a re  st opped by  re a so n  o f  th e  c o u r t d e c is io n , and  
th e r e f o r e  t h a t  a s i g n i f i c a n t  numb er o f nee de d jo b s  ha ve  
bee n l o s t .  The  s t a t e  DOT'S ha ve  o b fu sc a te d  t h i s  f a c t .  T h e ir  
l i s t s  o f  p r o j e c ts  a ll e d g e d ly  st opped  by  th e  C o n se rv a ti o n  «
S o c ie ty  d e c is io n  c o n ta in :
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-  p r o je c ts  so  f a r  bac k in  th e  p la n n in g  p ro c e ss  
t h a t  th ey  wo uld  n o t be  p ro d u c in g  c o n s t r u c t io n  jo b s  f o r  a lo ng  ti m e  an yw ay ;

-  p r o je c ts  whi ch  a re  under  c o u r t  in ju n c t io n  and 
th e r e f o r e  cou ld  n o t p ro ceed  to  c o n s t r u c t io n  anyw ay;

-  p r o je c ts  whi ch  a re  op po se d by  c i t y  o r  lo c a l  
go ve rn men t o r whi ch  ha ve  been  dr op pe d f o r  w ho ll y  u n re la te d  re a so n s .

• Below i s  a summ ary o f  th e  s i t u a t i o n  in  th e  th r e e  s t a t e s  a s  ca n  b e s t  be  d e te rm in e d .

1 . In  Ver m on t:

t  a . The  Rou te  7 c o n s tru c t io n  from  B ennin g to n  to
M an ch es te r was h a lt e d  n o t o n ly  b ecause  o f  im pro per  d e le g a t io n , b u t becau se  th e  S e c re ta ry  o f  T ra n s ­
p o r ta t io n  f a i l e d  to  make th e  r e q u i s i t e  4 ( f )  f i n d ­in g s  re g a rd in g  in c u r s io n  on p u b li c  p a rk la n d s , and  
beca use  th e  EIS f a i l e d  to  c o n ta in  an  ad eq u a te  c o s t /  b e n e f i t  a n a ly s i s .

b . The b a la n ce  o f  Rou te  7 i s  n o t e n jo in e d , b u t i s  y e a rs  away  from  c o n s t r u c t io n .

c . The "B en nin gto n B e l t l in e "  (a  Rou te  7 -  Rou te  9 
c o n n ec to r)  i s  under c o u r t  in ju n c t io n  becau se  no im pac t s ta te m e n t was  p re p a re d .

d . P o r ti o n s  o f  Rou te  2 n e a r S t .  Jo hnsb ury  a re  
en jo in e d  b ecause  no  im pac t s ta te m e n t was p re p a re d .

e . I n t e r s t a t e  93 was e n jo in e d  becau se  o f  i t s  obv io us r e la t i o n s h ip  to  th e  lo c a t io n  o f  th e  I - 9 3 / I - 9 1  i n t e r ­ch an ge  and th e  l ik e l ih o o d  o f  c o n s tru c t io n  o f 1- 93  th ro u g h  F ra n co n ia  Notch  in  New H am ps hi re .

f .  1- 91  c o n s t r u c t io n  i s  p ro c ee d in g  a p ace .

A cco rd in g to  V erm ont's  c o n tr ib u t io n  to  th e  "19 74 
N a ti o n a l T ra n s p o r ta ti o n  S tu dy" and V erm ont' s 197 4 " P r i o r i t i e s  f o r  th e  P ri m ary  Syst em ,"  co m p le ti o n  o f th e  
I n t e r s t a t e s ,  im pr ov em en t o f Rou te  2 from  M o n tp e li e r to  S t .  Jo hnsb ury , and a l t e r a t i o n  o f  Rou te  7 fro m M as sa ­
c h u s e t t s  to  B u r li n g to n  a re  V erm ont' s h ig h e s t  c o n s t ru c ­t i o n  p r i o r i t i e s  a t  t h i s  ti m e , and th e  p r in c ip a l  fo cu s• o f  th e  S t a t e 's  a t t e n t i o n .  I f  th e  p ro pose d l e g i s l a t i o n  wer e p ass ed  to m or ro w , i t  wo uld n o t en ab le  an y g r e a te r  
am ount o f c o n s t ru c t io n  on an y o f  th e s e  ro u te s  to  go fo rw a rd . A ll  a re  e i t h e r  under c o n s t r u c t io n  w it h o u t

5
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h in d ra n c e , y e a rs  away fro m c o n s tru c t io n  f o r  p la n n in g  
o r l o g i s t i c a l  re a s o n s , o r en jo in ed  f o r  re a so n s  n o t 
s o le ly  r e la te d  to  th e  d e le g a ti o n  i s s u e .

2 . In  C o n n e c ti c u t:

P u t t in g  a s id e  th o se  p r o je c ts  w hi ch  a re  e n jo in e d  on 
o th e r  is s u e s  (R ou te  7 and  1 -2 9 1 ) , th e r e  i s  n o th in g  
sc hedule d  f o r  c o n s tru c t io n  in  C a le ndar 1975  th a t  ha s 
be en  s to p p ed . The t o t a l  c o n s t ru c t io n  p la nned  f o r  
1975 ($ 2 3 .9M) a p p ea rs  to  be  p ro c ee d in g  a s p la n n e d :

a . P r o je c t  No. 92 -1 62  (B ri dge in  New Ha ven)  has  *
r e c e n t ly  been  c o m p le te ly  appro ved  f o r  c o n s t r u c t io n .
($7M)

b . P r o je c t  No. 96 -1 14  (u p g ra d in g  o f 1 -8 4 ) ha s
r e c e n t ly  bee n co m p le te ly  ap pr oved  f o r  c o n s t r u c t io n .  *
($ 1 0 .5M)

c . P r o je c t  No. 96 -1 15  ha s r e c e n t ly  be en  co m p le te ly  
ap pro ved  f o r  c o n s t r u c t io n .  ($5.7 M)

d . P r o je c t  No. 15 1- 13 0 ( r e c o n s t r u c t io n  o f  Rou te  26 
in  W at er bury ) i s  p ro c ee d in g . ($ 827 ,0 00)

3 . In  New Y ork :

The l i s t  o f  p r o j e c ts  c o n ta in ed  in  th e  p re s s  r e le a s e  
is su e d  by  Com m ission er  S ch u le r on A p r il  7 , 197 5 in c lu d e s  
su ch  p r o j e c ts  as th e  W es ts id e Highwa y, whi ch  i s  in  l i t i ­
g a ti o n  and y e a rs  from  c o n s t r u c t io n ;  se gm en ts  o f 1 -8 8 , 1- 39 0 
and 1-5 90 and th e  S ou th ern  T ie r  Exp re ss way  whi ch  a re  
under  c o u r t i n ju n c t io n ;  th e  W hi te  P la in s  a r t e r i a l  f e e d e r , 
a p r o je c t  a p p a re n tl y  w ithd ra w n by  th e  W hi te  P la in s  C it y  
C o u n c il ; Oc ean  Pa rk way , a p r o je c t  whi ch  th e  C it y  o f New 
Yo rk i s  f i g h t in g .  The se  a re  o n ly  a few  ex am pl es  o f th e  
s t a t e ' s  m is re p re s e n ta t io n s . Mos t im p o r ta n tl y , th e  l i s t  
does  not i s o l a t e  th o se  p r o je c ts  w hic h , ex cep t f o r  th e  
C o n se rv a ti o n  S o c ie ty  d e c is io n , wo uld  be  under c o n s tr u c ­
t io n  o r im minen t to  c o n s tru c t io n .

In  o rd e r  to  se e c le a r l y  th ro u g h  to  th e  s t a t e s '  ar gu m en ts  
re g a rd in g  jo b  l o s s ,  i t  sh ould  be  d e te rm in ed  wha t p r o je c ts  
whi ch  would  o th e rw is e  be  go in g to  c o n s t r u c t io n  i n  th e  nex t 
s ix  mo nth s a re  h e ld  up s o le ly  beca use  o f th e  Rou te  7 d e c is io n .
In  a d d i t io n ,  th e  num ber  o f  jo b s  eac h su ch  p r o j e c t  w i l l  g e n e ra te  
sh ou ld  be  s p e l le d  o u t .  T h is  l a t t e r  f ig u r e  wo uld  be  mo st 
t e l l i n g .  For ex am ple , f o r  th e  $ 3 5 .M b e in g  ex pe nd ed  on co n­
s t r u c t i o n  o f  Rou te  7 (n o r th  o f Dan bu ry , C o n n e c ti c u t) , o n ly  «
te n  p e rc e n t w i l l  go t o  pa y s a l a r i e s .  Of th e  re m a in d e r,  15 
p e rc e n t go es  f o r  r ig h t- o f -w a y  a c q u i s i t io n  and 75  p e rc e n t fo r  
eq ui pm en t and  m a te r i a l .

/»
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I I I .  H.R. 313 0

H. R.  3130  i s  more b ro a d ly  base d  th a n  H.R. 37 87 . In  one 
r e s p e c t ,  t h e r e f o r e ,  i t  i s  a l e s s  o f f e n s iv e  b i l l  s in c e  i t  i s  
n o t th e  k in d  o f s p e c ia l  e x c e p ti o n  l e g i s l a t i o n  whi ch  r e s u l t s  
in  p ie cem eal underm in in g o f  NEPA. But  f o r  th e  same re a so n , 
i t  i s  much more  th r e a te n in g .  I f  p a s se d , i t  would  be  th e  
f i r s t  amendment to  NEPA and wo uld  wo rk m aj or ch an ges  in  th e  
p o l i c i e s  u n d e r ly in g  th e  A ct.  The b i l l  i s  a p p li c a b le  n a ti o n w id e  
and , mos t im p o r ta n tl y , a f f e c t s  n o t o n ly  high way  pro gra m s,  b u t 
a l l  pr og ra m s in  w hi ch  a s t a t e  ag en cy  i s  an  a p p li c a n t  f o r  
f e d e r a l  fu n d s , l i c e n s e s ,  o r  a p p ro v a ls . I t  would  r e s u l t  in

* a m aj or r e v is io n  o f  NEPA p ro c ed u re s  a s a p p li e d  to  nu merou s 
pr og ra m s and a g e n c ie s .

A. F e d e ra l P re p a ra t io n  o f Im pac t S ta te m en ts  i s  E s s e n t ia l
to  HEpA'----- -------------------  ------------------------------------

* P r e p a ra t io n  o f  im pac t s ta te m e n ts  by  th e  f e d e r a l  ag en cy  
i t s e l f  i s  th e  o n ly  way to  "en su re  t h a t  eac h ag en cy  d e c is io n ­
ma ker has  b e fo re  him  and ta k e s  i n to  p ro p e r  acco u n t a l l  p o s s i ­
b le  ap p ro ach es to  a p a r t i c u l a r  p r o j e c t  . . . ."  C a lv e r t C l i f f s ' 
C o o rd in a ti n g  Co mmi tte e v . AEC, 4^9 F .2 d  11 09 , 111 4’ (D.C. 1971 J , 
c e r t , d e n ie d , 404 U.S. 9^2 (1 9 7 2 ).  I t  i s  th e  o n ly  way in  whi ch  
th e  f e d e r a l  ag en cy  i t s e l f  ca n "g iv e  s e r io u s  w eig h t to  e n v ir o n ­
m en ta l f a c to r s  in  ma king  d i s c r e t i o n a r y  c h o ic e s "  and en su re  t h a t  
th e  EIS i s  more  th a n  a "mere  to k en  e f f o r t . "  Monroe Cou nty 
C o n se rv a ti o n  C o u n c il  v . V olp e,  U72 F .2 d  b93» 697 (2d C ir . 19 72 ) 
NEPA p la c e s  upo n th e  f e d e r a l  ag en cy , n o t th e  c o n te s ta n ts  o f 
l ic e n s e  a p p l i c a t io n s ,  th e  burd en  o f r e p re s e n t in g  th e  p u b li c  
i n t e r e s t  in  th e  en v ir o n m en t.  I t  was  f o r  t h i s  re aso n  t h a t  in  
an  e a r l i e r  case  th e  U nit ed  S ta te s  C ourt  o f  A ppea ls  f o r  th e  
Se co nd  C i r c u i t  h e ld  t h a t  th e  d e ta i le d  s ta te m e n t re q u ir e d  by  
§ 102(2 )( C ) must be  p re p are d  by  th e  F e d e ra l Powe r Co mm iss ion  
("FP C")  i t s e l f  w it h  th e  a c tu a l  wo rk to  be  do ne  by  th e  FP C 's  
own s t a f f .  The re a so n s  o f  p o l ic y  f o r  fo ll o w in g  t h i s  app ro ach  
wer e c l e a r l y  e n u n c ia te d :

"The  d anger o f  th e  p ro ced u re  [w her eb y th e  
A p p li c a n t wo uld  p re p a re  th e  E IS ] , and  one  
o bv io us sh o rt com in g  i s  th e  p o t e n t i a l ,  i f  
n o t l ik e l ih o o d ,  t h a t  th e  a p p l i c a n t 's  
s ta te m e n t w i l l  be  bas ed  up on  s e l f - s e r v in g  
ass u m p ti o n  .. ." G re e n e  Cou nty P la n n in g  
Boa rd  v . FPC,  F.2 d 412 , '420 (2d C ir .
1 9 7 2 ),  c e r t ,  d e n ie d , 40 9 U .S . 84 9 (1 9 7 2 ).

T her e i s  a b s o lu te ly  no re aso n  why a s t a t e  a p p li c a n t  
whi ch  i s  se e k in g  f e d e r a l  fu n d s , l i c e n s e s  o r a p p ro v a ls  i s  

» l i k e l y  t o  p re p a re  a more o b je c t iv e  im pac t s ta te m e n t o r one
l e s s  f u l l  o f " s e l f - s e r v in g  ass u m p ti o n s"  th a n  a p r iv a te  a p p l i ­
c a n t .  In  th e  hi gh way  c o n te x t , th e  p o t e n t i a l  t h a t  th e  EIS

5
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w i l l  r e f l e c t  s e l f - s e r v in g  ass um pti ons e x i s t s  by  v i r tu e  o f th e  
f a c t  t h a t  i t  i s  th e  s t a t e  hig hw ay  d e p a r tm e n t' s  fu n c ti o n  to  
b u i ld  hig hw ay s.  T h is  p o t e n t i a l  f o r  b ia s  i s  v a s t ly  in c re a s e d  
whe re  th e  s t a t e  high way  depar tm ent i s  ch ar ged  w it h  a l e g i s ­
l a t i v e  manda te  t o  c o n s tru c t  th e  p a r t i c u l a r  high way  segm en t 
a t  i s s u e .  (New Yo rk and Vermont  DOT'S do fu n c ti o n  p u rs u a n t 
to  su ch  m an d a te s .)  D e le g a ti o n  o f  p r e p a ra ti o n  o f  th e  EIS i s  
th u s  b o ld ly  c o n tr a ry  t o  th e  p u rp o se s o f NEPA.

The d e le g a t io n  o f  r e s p o n s ib i l i t y  to  th e  s t a t e  ag en cy  
v io la t e s  th e  p o li c y  beh in d  NEPA, n o t o n ly  because  o f  th e  
p o t e n t i a l  f o r  b ia s  t h a t  i s  c re a te d  by  su ch  d e le g a t io n , bu t
b ecause  su ch  d e le g a t io n  makes i t  im p o ss ib le  f o r  th e  r e s p o n s i-  *
b le  f e d e r a l  ag en cy  t o  f u l f i l l  i t s  d u ty  to  c o n s id e r  e n v ir o n ­
m en ta l f a c to r s  a t  e v e ry  s ta g e  o f th e  dec is io n m ak in g  p ro c e ss .
Greene Co un ty  P la n n in g  Bo ard v . FPC, 455 F. 2d  412. 42 0.
(2d  C ir . 1 9 /2 ) , c e r t , d e n ie d . ,  40 9 u . S . 849 (1 9 7 2 ),  c i t i n g  
C a lv e r t C l i f f s ' .  TEe EI S re q u ir em en t e x i s t s  to  in duce  an
e n li g h te n e d  d ec is io n m ak in g  p ro c e ss  r a th e r  th an  a m ec han ic al  +
b u re a u c ra t ic  e x e rc is e  in  'd r a f t i n g  and f i l i n g "  p a p e rs . The
p u rp o se s o f th e  EIS a re  th u s  f r u s t r a t e d  whe re  th e  f e d e r a l
ag en cy  ne ed  o n ly  " p a r t i c ip a t e "  and  p ro v id e  g u id ance  in  EIS
p re p a r a t io n ,  a v e ry  am bigu ou s s ta n d a rd  whi ch  w i l l  ta k e  y e a rs
of l i t i g a t i o n  to  d e f in e .

On ly th e  f e d e r a l  ag en cy  re s p o n s ib le  f o r  an  a c t io n  i s  in  
a p o s i t io n  to  p ro p e r ly  an aly ze  th e  p r o j e c t 's  i n t e r s t a t e  s i g ­
n i f ic a n c e ,  th e  im pacts  which  ex te nd  beyond  a s t a t e ' s  j u r i s ­
d i c t i o n ,  a l t e r n a t i v e s  o f a re g io n a l  c h a r a c te r ,  and  energ y  
and  la nd  us e i s s u e s  which  ha ve  n a t io n a l  im p l ic a t io n s . Most  
im p o r ta n tl y , o n ly  th e  f e d e r a l  ag en cy  ca n a s su re  co m plian ce  
w it h  th e  re q u ir e m e n ts  o f o th e r  f e d e r a l  s t a t u t e s ,  fo r  ex am ple ,
S e c ti o n  4 ( f )  o f  th e  Dep ar tm en t o f T r a n s p o r ta ti o n  Ac t and 
S e c ti o n  134 o f  th e  F e d e ra l Aid  Hig hway A ct .

I t  see ms  s e l f - e v id e n t  t h a t  an  i n t e r s t a t e  high wa y sh ould  
be  re vie w ed  and an a ly zed  by th e  f e d e r a l  gover nm en t.  T h is  i s  
so  n o t o n ly  b ecau se  f e d e r a l  fu nds a re  a t  s ta k e  and  because  th e  
p r o je c t  i s  f o r  th e  b e n e f i t  o f a l l  Amer ican  c i t i z e n s ,  b u t a ls o  
b ecause  i t  wo uld  be  in a p p ro p r ia te  t o  ha ve  on e s t a t e  ma kin g 
d e c is io n s  on  dev el opm en t in  a n o th e r  s t a t e .  I s  Vermont  to  make 
th e  ju dg men t on  whe re  th e  ro ad  i s  to  go in  M ass ach u se tt s and  
C o n n ec ti cu t?  I s  C o n n ec ti cu t to  be  a ll ow ed  to  go fo rw ar d w it h  
c o n s t r u c t io n  t h a t  e f f e c t i v e ly  d i c t a t e s  to  M ass ach u se tt s wh at 
s o r t  o f f a c i l i t i e s  and ro ad  c o n s t r u c t io n  pr og ram  i t  mu st un d er­
ta k e ?  By s a n c ti o n in g  s t a t e  p re p a r a ti o n  of im pact s ta te m e n ts , 
p r e c i s e ly  t h a t  r e s u l t  would  be  en co u ra g ed .

B. P ass age  W il l Not  R e su lt  in  th e  B e n e f i ts  Cl aimed

For th e  same re a so n s  t h a t  p a ss ag e  o f H.R . 3787 w i l l  n o t *
im m edia te ly  p ro duce jo b s , th e re  i s  no  ev id en ce  t h a t  pass age  

o f  t h i s  t h i s  b i l l  w i l l  c r e a te  th e  em ploy ment c la im ed .

0



(See H-C above.)  M or eo ve r,  th e  re q u ir e m e n ts  o f  f e d e r a l  g u id an c e , 
p a r t i c i p a t i o n  and in d ep en d en t e v a lu a t io n  w i l l  r e s u l t  in  e x te n ­
s iv e  l i t i g a t i o n  whi ch  cou ld  ho ld  p r o j e c t s  up ev en  lo n g e r .
S in ce  th e r e  i s  a t  p re s e n t  an  o p p o r tu n it y  to  ha ve  th e  U .S . 
Sup rem e C ourt  re so lv e  on ce  an d f o r  a l l  th e  is s u e  o f  th e  l e v e l  
o f f e d e r a l  in vo lv em en t in  EIS p r e p a r a ti o n  re q u ir e d  by  NEPA, 
why a ll o w  t h i s  o p p o r tu n it y  to  p a ss  in  fa v o r  o f  p a s s in g  a b i l l  
w hi ch  w i l l  si m ply  enco ura ge more  y e a rs  o f  l i t i g a t i o n .

Nor w i l l  H.R.  3130  p ro v id e  th e  r e l i e f  so ught f o r  h ig h ­
way p r o j e c t s  in  th e  th r e e  s t a t e s  a f f e c te d  by th e  C o n se rv a ti o n  
S o c ie ty  c a s e . The b i l l  s e t s  s ta n d a rd s  whi ch  few o f th e  p re s e n t  
s t a te - p r e p a r e d  E IS 's  cou ld  m ee t.  Th us  pass ag e  o f th e  b i l l  
w i l l  n o t rem edy th e  p re s e n t  s i t u a t i o n  whi ch  has  le d  to  th e  
tr em en dous p re s s u re s  on  C ongre ss  t o  a c t ,  b u t w i l l  r e s u l t  in  
tr em en dous s a c r i f i c e s  to  NEPA, n e e d le s s ly  made.

C. The  NEPA P ro ced u re s f o r  Many Pr og ra m s and A gen ci es
Would  Be Ch an ge ?

H.R . 3130  a p p li e s  to  an y pr ogra m  in  whi ch  a s t a t e  ag en cy  
i s  an  a p p l ic a n t  f o r  f e d e r a l  fu n d s , l ic e n s e s  o r  a p p ro v a ls .
T h is  m ea ns , f o r  in s ta n c e ,  t h a t  i f  th e  Pow er A u th o r it y  o f  th e  
S ta te  o f  New Yo rk  (PASNY) a p p l ie s  t o  th e  N ucle ar R e g u la to ry  
Co mm iss ion  (NRC) f o r  a l ic e n s e  t o  b u i ld  a n u c le a r  po we r p l a n t ,  
i t  can  p re p a re  i t s  own EIS . T h is  i s  in  d i r e c t  c o n tr a v e n ­
t i o n  o f c u r re n t  NRC p ro c e d u re s . Su ch  a ch an ge  i s  t o t a l l y  
u n j u s t i f i e d ,  in  te rm s o f  NEPA's b a s ic  p o l i c i e s ,  as much in  
o th e r  pro gr am s as in  th e  f e d e r a l - a id  high way  pr og ra m  i f  no t 
more so .

IV . The  Im port ance  o f th e  N a ti o n a l E nvir onm en ta l P o li c y  Ac t

The  N a ti o n a l E nv ir onm en ta l P o l ic y  Act  i s  th e  bed ro ck  
o f  f e d e r a l  e n v ir o n m en ta l law and r e g u la t io n  because  i t  ex pa nd s 
th e  m an da te  o f  ev ery  f e d e r a l  ag en cy  and makes en v ir o n m en ta l 
c o n s id e r a t io n  an  i n t e g r a l  p a r t  o f each  a g e n c y 's  a n a ly s i s  and  
re v ie w . The  Ac t n e c e s s a r i ly  r e q u ir e s  t h a t  ti m e be  ta k e n  in  
o rd e r  to  co mply w it h  i t s  m an da te  o f r a t i o n a l  d e c is io n m ak in g , 
b u t th e  h i s t o r y  o f th e  Ac t sho ws t h a t  t h i s  co u rs e  i s  a w is e 
o ne . The s u b s ta n t iv e  b e n e f i t s  b ro u g h t by  th e  Ac t a re  le g io n  
and co u ld  make a h i s to r y  o f  th e  im p o rt an ce  o f  en v ir o n m en ta l 
c o n s id e r a ti o n s  in  f e d e r a l  p o li cy m ak in g .

T hat  pass ag e  o f e i t h e r  H.R . 3787  o r H.R. 3130 would  
s e r io u s ly  un de rm in e b a s ic  p o l i c i e s  and p u rp o se s o f  th e  Act  
i s  c l e a r .  N e it h e r  b i l l  sh ould  be  e n a c te d .
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C O P Y

P r o je c t  A pp ro va l F eb . 2 6 , 19 75

C h ie f C ou ns el

Mr. R ober t E.  K ir by
R eg io n al F e d e ra l Highwa y A d m in is tr a to r  

0 1 - 0 0  D el m ar , New Yo rk

Le s Lamm ha s ap pr oved  th e  fo ll o w in g  memorandum:

SUBJECT: P r o j e c t  A pp ro va l 
FROM: R o b ert  E.  Kirby-RFHWA 
TO: D iv is io n  E n g in eers

V ic to r  E.  T a y lo r , A lb an y,  New Yo rk (0 1 - 3 6 )
Da vid B. K e ll e y , M o n tp e li e r , Ve rm ont (0 1 - 0 5 ) 

Don at o J .  A l t o b e l l i ,  H a r t fo r d , C o n n e c ti c u t (0 1 - 0 9 )

I  ha ve  re vi ew ed  th e  r e s t r i c t i o n s  p la c e d  on p r o je c t  a p p ro v a ls  in  
your S ta te  by  my Ja n u a ry  2 9 , 1 9 7 5 , memo randu m. I  ha ve  co ncl uded  
t h a t  p r o j e c ts  n o t s p e c i f i c a l l y  in v o lv e d  in  th e  S o u th ern  Ve rm ont  
c a s e  may be  ap pr ov ed  wh ere  u r g e n tl y  ne ed ed  t o  im m ed ia te ly  fo rw ar d  
th e  p r o je c t  i f  th e  fo ll o w in g  c o n d it io n s , in  a d d it io n  to  th o se  in  
FHFM 7 - 7 - 2 , a re  me t:

1 . The FHWA has  made " i t s  own e v a lu a t io n  o f th e  en v ir o n m en ta l 
i s s u e s  and  ta k e n  r e s p o n s i b i l i t y  f o r  th e  sc op e and  c o n te n t 
o f  th e  d r a f t  and  f i n a l  e n v ir o n m e n ta l s ta te m e n t. "  CEQ 
G u id e li n e s , 4 0  CFR 1 5 0 0 . 7 ( c ) .

2 . An E IS , i f  p h y s ic a l ly  w r i t te n  by  FHWA, wo uld  ha ve  be en  
s u b s t a n t i a l l y  th e  same o r  a p a ra p h ra s e  o f th e  do cu me nt 
w r i t te n  by  th e  S ta te .

3 . Re vie w of de ve lo pm en t o f  th e  d r a f t  and f i n a l  EIS  in d ic a te s  
su ch  s u b s ta n t iv e  d i r e c t i o n  by  FHWA to  w a rr an t i t  b e in g  
c o n s id e re d  an  FHWA do cu m en t.

P r o j e c t s  m ee ti n g  th e  ab ov e c r i t e r i a  ca n o n ly  be  ap pr ov ed  by  me 
on  a c a s e  by  case  b a s i s .  A f a c t u a l  r e p o r t  and  your recom me nda ­
t io n  on a c c e p ta n c e  o r r e je c t i o n  o f th e  EIS  under  th e s e  c r i t e r i a  
s h a l l  be made to  me in  r e l a t i o n  t o  eac h  p r o j e c t  so ught to  be  
ad va nc ed  by  th e  S t a te .

(S ig n e d )

Dav id  E.  W el ls

*

C O P Y
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115 E l m  S t r e e t
B e n n in g to n , V e r m o n t  05 20 1

D e a r  M r .  C a r t e r :

T h e  S e c r e t a r y  h a s  a s k e d  m e  to  r e s p o n d  to  y o u r  l e t t e r  o f 
F e b r u a r y  17 to  h im  a n d  F e d e r a l  H ig h w a y  A d m in is t r a to r  
N o r b e r t  T . T ie m a n n , c o n c e rn in g  th e  S e c o n d  C i r c u i t  o p in io n  
in  C o n s e r v a t io n  S o c ie ty  o f S o u th e rn  V e rm o n t v . S e c r e t a r y  of  
T r a n s p o r t a t i o n , 508 F .  2d  927 (2 d  C i r .  1974 ), b e c a u s e  th e  
l i t i g a t i o n  h a s  n o t y e t  b e e n  c o n c lu d e d . Y o u r l e t t e r  w a s  
a c k n o w le d g e d  F e b r u a r y  24  by  th e  E x e c u ti v e  S e c r e t a r y .

I t  i s  a p p a r e n t  f r o m  y o u r  l e t t e r  th a t  y o u  m is a p p r e h e n d  b o th  th e  
F e d e r a l  H ig h w a y  A d m in i s t r a t i o n 's  o v e r a l l  p r o g r a m  a n d  i t s  
p o li c y  o n  p r o j e c t  a p p r o v a l s  in  th e  S e c o n d  C i r c u i t .  I h a v e  
e n c lo s e d  a  c o p y  o f th e  FH W A  R e g io n a l A d m in i s t r a to r 's  
J a n u a r y  29  m e m o r a n d u m  to  h is  d iv i s io n  e n g in e e r s  in  
C o n n e c ti c u t,  N ew  Y o rk , a n d  V e r m o n t .  A s you  c a n  s e e  f r o m  
th e  d o c u m e n t,  i t  d id  n o t b r in g  a l l  p r o j e c t s  to  a  h a l t .  I t  o n ly  
d i r e c t e d  th a t n e w  p r o j e c t s  th a t r e q u i r e  e n v i ro n m e n ta l  im p a c t  
s t a t e m e n t s  n o t b e  a p p r o v e d  u n t i l  w e  h a d  w o rk e d  o u t th e  
im p a c t  o f th e  S e c o n d  C i r c u i t 's  o p in io n . I  th in k  yo u  w i l l  a g r e e  
th a t  th a t  d e c i s io n  a t  l e a s t  c a s t  d o u b t u p o n  th e  im p a c t  s t a t e m e n t s  
n o w  in  p r o c e s s  th a t  w e r e  p r e p a r e d  by  s t a t e  h ig h w a y  a g e n c ie s  
u n d e r  FH W A  g u id a n c e .

W e h a v e  n o t u n d e r ta k e n  to  a l t e r  o u r  p r o c e d u r e s  in  r e s p o n s e  to  
th e  C o n s e r v a t io n  S o c ie ty  c a s e  b e c a u s e  o f i t s  l im i t e d  a p p l ic a b i l i ty .  
A s  y o u  k n o w , f iv e  o th e r  c i r c u i t  c o u r t s  h a v e  r e a d i e d  o p p o s it e  
d e c i s io n s  on  th e  i s s u e .  W e a r e  c o n v in c e d  th a t th e  S e c o n d  
C i r c u i t 's  d e c i s io n  i s  w ro n g , a n d  h a v e  a s k e d  th e  S o l i c i to r  G e n e r a l  
to  f i l e  a  p e ti t io n  f o r  c e r t i o r a r i  in  th e  S u p re m e  C o u r t .  T h e  
C o n g r e s s  h a s  a l s o  r e a c t e d  to  th e  s i tu a t io n .  O n M a r c h  5,  w e
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t e s t i f i e d  g e n e  ra l ly  in  s u p p o r t o f le g i s la t i v e  r e l i e f  f r o m  th e  c n v .- t’ s 
m a n d a te  b e fo re  th e  S u b c o m m it te e  on  S u r f a c e  T r a n s p o r ta t io n  o f th e  
H o u se  C o m m it te e  on  P u b li c  W o rk s  a n d  T r a n s p o r ta t io n .

E v e n  if  w e h a d  c h a n g e d  o u r p r o c e d u r e s ,  im p a c t  s ta t e m e n ts  c o u ld  
n o t b e  p r e p a r e d  o v e rn ig h t,  w h e th e r  by  th e  s t a t e s  o r  th e  f e d e r a l  
g o v e rn m e n t.  T h e y  ta k e  a s  lo n g  a s  a  y e a r  o r  m o r e  to  p r e p a r e  a n d  
c i r c u l a t e .  T h u s  w e do  n o t h a v e  ti m e  to  r e d o  th e  im p a c t s t a t e m e n t s  
th a t  w o u ld  h a v e  b e e n  a p p ro v e d  o v e r  th e  n e x t  s ix  m o n th s  o r  so  
w it h o u t d e la y in g  th e  p r o je c ts  in v o lv e d . I d o n 't  know  w h a t you w o u ld  
s u 8 6 e s t  w e  do  o th e r  th a n  w it h h o ld  a p p ro v a ls  o f p r o je c t s ,  th e  im p a c t  
s t a t e m e n ts  fo r  w h ic h  a p p e a r  to  be le g a ll y  in v a li d .

In  th e  m e a n t im e ,  FH W A  p e r s o n n e l  in  th e  th r e e  s t a t e s  w il l be  
w o rk in g  to  c o m p ly  w it h  th e  c o u r t  o r d e r ,  e v e n  th o u g h  w e th in k  th e  
r e s u l t s  d u p li c a ti v e  an d  w a s te fu l.  T h e  F e d e r a l  H ig hw ay  A d m in is t r a t io n  
i s ,  h o w e v e r , t r e a t in g  y o u r l e t t e r  a s  a  f o r m a l  p e ti ti o n  fo r  r u le m a k in g ,  
a n d  yo u  sh o u ld  h e a r  f r o m  th e  C h ie f  C o u n se l so o n .

*

►

S in c e r e ly ,

R o d n ey  E . E a s t e r  /

E n c lo s u r e

«

»
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Addendum

The N a tu ra l R eso urc es  D ef en se  C o u n c il  i s  a n a t io n a l  
n o n - p r o f i t  en v ir o n m en ta l law  o rg a n iz a t io n , in c o rp o ra te d  and  
e x i s t i n g  under  th e  la w s of th e  S ta te  o f New Yor k,  w it h  i t s  
p r in c ip a l  o f f i c e  a t  15 West 4 4 th  S t r e e t ,  New Yor k,  New York 
10 03 6.  NRDC a ls o  has  o f f i c e s  a t  917 15 th  S tr e e t, N .W .,  
W as hin gto n, D. C. 20 005 and a t  66 4 H am il to n Av en ue , P a lo  A lt o  
C a l i f o r n ia  94 30 1.  NRDC se eks to  pr om ot e i t s  g o a ls  o f e n v ir o n  
m en ta l p r o te c t io n  and n a tu r a l  re so u rc e  p r e s e r v a t io n  th ro u g h  
m o n it o ri n g  th e  com pli an ce o f f e d e r a l  a g e n c ie s  w it h  e n v ir o n ­
m en ta l p r o te c t io n  laws and th ro u g h  l e g a l  a c t io n  in  t e s t  c a se s  
o f  n a t io n a l  s i g n i f ic a n c e .  NRDC has  been  in v o lv e d  in  nu mero us  
c a se s  i n t e r p r e t i n g  th e  N a ti o n a l E n v ir onm en ta l P o li c y  A c t.

*
NRDC has n a t i o n a l ly  over 12 ,0 00  me mb ers . I t s  m aj or  

in vo lv em en ts  ha ve  been  in  th e  a re a s  o f  a i r  p o l lu t i o n ,  w ate r 
p o l lu t i o n ,  n u c le a r  s a f e ty ,  n o is e , ma ss t r a n s i t ,  n a t io n a l  
F o re s t manag em en t, s t r i p  m in in g and st re am  c h a n n e li z a t io n .

♦

r
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Senator Haskell. Mr. Arrow, do you have a statement ?

STATEMENT OF LEONARD ARROW, DIRECTOR , HIG HW AY  
ACTION COALITION

Mr. Arrow. I have a prepared statement which I will submit for the 
record.

Senator Haskell. It  will be received.
FThe statement appears at p. 66.]
Mr. Arrow. One of the advantages I think of going through  it on 

the panel is pre tty much everybody covered what I wanted to  say. I  
wanted to make one very brief point. There is a subtle distinction being 
made about the way in which Federal Highway Administra tion can tadequately implement NEPA by an independent analysis and review 
of the State-prepared  impact statements.

The problem with that  situation is basically tha t a Federal decision 
based on the State-prepared impact statement will depend on large 
degree upon the FHWA reviewers’ knowledge of the particular 
project.

Impacts discussed in the E IS  may not include all impacts the road 
would have as has been found in a number of tr ial courts and that  in 
itself leads to a situation in which the analysis presented to the review­
ing Federal people is colored.

We had th is problem illustrated as a result of the court t rial  in the 
case of Environmeriial Dejense n. Volpe in the  State  of Pennsylvania.
The plaintiffs in that case deposed the former Director of the Office of 
Environmental Impact of DOT, Mr. Oscar Gray, who was Director of 
that office from 1968 to May of 1970. In his affidavit, Mr. Gray stated 
that  he was unaware of several factors which he would have considered 
relevant in his advice to the Secretary of Transportation on a pa r­
ticular road project and he was unaware of those aspects of tha t 
decision because the routine sources of information considered them 
irrelevant for purposes of the decision.

In other words, as impact statements go through the line and each 
person higher up on the stage reviews them and cuts out things  th at 
he believes to be irrelevant, the final document tha t is placed before 
the Federal Highway Administration and the Secretary’s Office in 
Washington may not include everything  tha t they consider relevant 
to making the decision. That is the only other point I wanted to make.

Senator Haskell. Thank you. «
Mr. Carter, can you, succinctly as possible, tell me what the hold­

ing was in the case?
Mr. Carter. The court held tha t the responsible Federal official must 

prepare, draft an environmental impact statement while he may rely h
upon factfinding, factual studies bv the State agency, which is in the  
best opposition to do that  kind of work, go through the process of 
preparing the statement, reaching critical judgments during tha t 
process, imposing his own social calculae upon the facts th at are pre­
sented to him and in turn  then circulat ing his judgments to the public 
and other Federal agencies for comment.

It is absolutely essential to carry ing out the underlying policy of 
NEPA.
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Senator Haskell. In other words, in your opinion, and you were 
the lawyer for the plaintiff, so you ought to know: In your opinion 
the holding of the court was that the responsible Federal official must 
prepare the environmental impact statement?

Mr. Carter. Yes, sir.
Senator ITaskell. I realize you don’t like either one of the bills. 

But you find one less objectionable than the other?
Mr. Carter. No, Senator, I do not.
Senator ITaskell. You find them both equally objectionable?
Mr. Carter. I  believe they both strike at the very hear t of the  pol­

icies of the Congress which, in mv view, were very important public 
policies that the Congress enunciated in 1969.

Senator Haskell. Then I would gather—I am going to read from 
H.R. 3130, the last sentence: “This procedure shall not relieve the 
Federal official of his responsibilities for the scope, objectivity, and 
content of the statement.” You find that -----

Mr. Carter. I have that language before me.
Senator ITaskell. You find that objectionable for the reason that?
Mr. Carter. Two reasons: Firs t of all. because the Federal official 

has not gone through the process of takin g the facts and compiling 
them and imposing his own judgments upon them. He has got some­
body else’s judgments before him;

Second, because there is no way that  I can find out or any other 
member of the public can find out whether a State or Federal offi­
cial is speaking;

Third, because if this language were to be interpreted literally , 
perhaps by the courts, it would simply replicate the impact statement 
requirements.

Are we to have in those instances where a self-interested biased 
State agency prepares an impact statement, another statement pre­
pared by the Federal official? It just doesn’t make any sense. Th at is 
why I  think it was clearly the intent of Congress that the responsible 
Federal official should go through this process.

Senator Haskell. All right, sir. I get your viewpoint. As I would 
view it, and correct me i f you find me in error, even if H.R. 3130 were 
adopted the courts could still find the impact statement inadequate 
and issue the necessary injunctive relief. Could you concur in that?

Mr. Carter. Absolutely, because the Conservation Society has and 
the Franconia Notch case, this type of procedure was adhered to by 
the Federal decisionmaker. In both cases, notwithstanding that these 
procedures were adhered to, as Governor Tiemann testified to, in both 
these cases, the court said the Federal official did nothing but rubber- 
stamp the State-prepared FIS.  He missed a couple of very terrib ly 
important issues.

Senator Haskell. Mr. Carter, so I make myself clear, even if  H.R.  
3130 became law, it would be my view—I would like to get your 
thoughts—that  a court could still review any given environmental 
impact statement, find it inadequate and therefore give injunctive 
relief.

Mr. Carter. That  is correct. Senator.
Senator, may I just amplify that quickly bv saying th at the reason 

for the second circuit ’s rationale was basically that it wished not to

54-037 0  - 75 - 5
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have  to  have  the  p ubl ic always  have recourse to the  c our ts to find out
wheth er to  do the reviews process.

The  second circui t wanted to create a pre sum ption of regu larit y,  if
you will,  upon which the  public and o ther  F edera l agencies could rely
in reviewing impact stateme nts.  Here we are in a sense cre ati ng  a
pres umptio n of irr eg ular ity . How are we to know  when State bias
has  crept in if the  State  in fact pre pares  the  impac t sta tem ent?

Senator  H askell. Of  course I  would point out,  Mr. Ca rte r, th at  any
agency has  its bias. The Fed era l Highwa y Ad mi nis tra tio n also shares
a bias  tow ard  hig hw ays; the  De partm ent of Defense  when  the y pr e­
pare th ei r impac t sta tem ent s obviously have a bias.

T don’t know th at  we can keep bias  out of these  thin gs.  Tt is jus t
whether the  bias  is ignored. tMr. Carter. The Secre tary of Tr an spor ta tio n must finally app rove
imp act  stat eme nts.  T th ink.  Sen ato r, if  the  State agency has  been
manda ted  by a leg islatu re to construct Route 7 it is ask ing  a grea t
deal of  anybody to believe  t ha t th at  imp act  sta tem ent  is not  going  to  *
reflect bi as when i t comes th rou gh  the  process.

The  Secre tary of Tr an spor tat ion  isn ’t in a pos ition to see w het her  
in the  Route 7 corridor, which passes  throug h Conn ecticut,  Massa­
chusetts , and Vermo nt, a highway is wha t is needed. He  is in the  
posi tion  to find out wheth er it needs  modal tra nspo rta tio n.  Tt is not  
the State  of  Vermon t th at  shou ld be makin g these decisions.

Senator  H askell. T appre cia te that . My only  poin t was th at  any  
given  Feder al agency has  its bias, presum ably the  De pa rtm en t of 
Tran spor tat ion has  a bias  as well. I may have more questions. I  think  
I see your point. But af te r the oth er Senator s ask quest ions, I may 
come back. Se na tor  S tafford?

Sena tor  Stafford. Th an k you, Mr. Chairma n. T want to com pli­
ment Mr. Ca rte r and  his colleagues on thei r tho rou gh  stat eme nts.

I a lso was  going into  the  m att er of whethe r or not th e F H W A wa sn’t 
also possibly biased in highway ma tte rs since  it is under direct ive  
to at least expend Fed era l moneys in the  constru ctio n of highways , 
but th at  has been covered. So I won’t go in to i t f ur ther .

Mr. Ca rte r, do you believe that any  le gis lat ive  solution  wh ich migh t 
be taken in th is a rea  sho uld be natio nwide  in scope?

Mr. Carter. Yes, I  do. Senator .
Senator Stafford. Your col leagues  would agree with t ha t, T assume.

So any  bill that  is targe ted  only  on two  or  three  State s would be a 
mistake. Miss Chasis,  is th at  correct ? «

Ms. C iiasis. I th ink you are  caught between two prob lem areas, 
one is t hi s kind of special excep tion leg isla tion which  T th ink sets an 
extreme ly bad precedent , a nd the  o the r which is the broad ame ndm ent  
to NEPA , which is app lica ble  not only to hig hway pro gra ms  bu t to *
all pro gra ms  where a sta tew ide  agency is an appli can t.

Fo r the  same reasons that  the bro ad amendment is pre ferable and  
it is not the  special  exception legi slat ion,  it is a lso going to affect and  
und ercut N EPA  in a much broad er fashion.

Senator  Stafford. Tn Governor Tiem ann’s test imo ny befo re thi s 
subcommittee,  he ind ica ted  th at  1,800 to 2,000 new employees would 
be required at the  Feder al level if  FH W A were to do all of the  wor k 
on prep ar ing env ironm ental stateme nts.
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Would you agree with that  figure?
Mr. Arrow. I am just not exactly sure of the number of people 

they would have to hire. It seems to me there is very little  difference 
between staff which can adequately analyze a document prepared by 
the State and a staff which can adequately draw its own document 
from factual information given to it bv the State.

There is very little difference. If  they have to hire 1,000 people to 
comply with the second circuit court’s decision, then they must p re­
pare their  own, then it seems to me they have an inadequate staff to 
review the impact statements that they are getting now.

Senator Stafford. Mr. Carter and your colleagues, in your opinion 
can language be devised which would rat ify FHWA ’s existing direc­
tives as codified in the Code of Federal Regulations?

♦ Mr. Carter. I think, Senator, as somebody who has a little ex­
perience in legislative draf ting, that I would have to agree that  
language could be written tha t would accomplish our goal. Whether 
that is a wise policy decision is something else again. I don’t think it

* is because the Federal Highway Administra tion, all Federal 
agencies—I have been litigating highway cases for 3 years now— 
has consistently either misinterpreted the congressional mandate in 
NEP A or I  must conclude deliberately sought to thwar t the fact that  
it could permeate.

It has always looked at itself as a funding agency to  pass through  
funds to States. That part icula r function, it seems to me, is codified 
in present Federal Highway Administration regulations or at least 
the bias is there that  they really are just passing through money to 
construct State projects and the States are the initial decisionmakers.

I think NEPA says that the Federal official must be the initial 
decisionmaker.

Senator Stafford. If  FHWA  had played a significant role in the 
preparat ion of the EIS statement in the Conservation case, itself, 
and had on its own earlier studies made the ultimate evaluation of 
the statement, then I gather  that tha t case might have come out dif ­
ferently than it did.

Mr. Carter. It might very well because Judge Oaks did find tha t 
they had rubberstamped the State EIS . If  they did  th at they in effect 
probably prepared thei r own EIS.  We were getting down to allocating 
very small periods of time since the bulk of the time is involved in 
factfinding and doing the factual studies.

The process, the intellectual process of prepar ing an impact state­
ment and going through the weighing process, it seems to me, ought 
to remain exclusively with the Federal official. T hat  is what NEP A 
is about. It is supposed to make these people think in those terms. 

x  Senator Stafford. It has been said tha t both of these bills, rathe r
than weakening NEPA, are merely a restatement of a Federal policy 
tha t already exists. I gather  that  you and your colleagues would not 
agree with that  statement.

Mr. Carter. Not if I  correctly read the report that accompanied the 
bill that became NEPA where such language is bring ing pressure on 
Federal agencies, making them think of what they are doing in en­
vironmental terms. That requires a process, if you will, and the 
Congress, it seems to me, said in preparing  the impact statement  is 
the process by which the Federal official does his thinking.
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I t is how he arr ive s at  his conclusions. Tha t is why  I th ink it is 
ter rib ly im po rta nt  th at  ne ither one of these  bill s pass.

Senator  Stafford. A vote on both  of the  bill s now before these two 
subcommittees  in the  House was a ra th er  lopside d one in favor,  wi th 
many Congressmen havin g strong env ironm ental records voting in 
fav or of t he  bill. Is  th at  an  indication,  do you believe, t ha t the e nv iro n­
men tal issues he re are no t as pro fou nd as you and  yo ur colleagues have 
advised thi s subcomm ittee?

Mr. Carter. Senator,  I don’t mean to try to in terp re t, for exam ple, 
what Repre sen tative Ot tin ge r, who is now as an env ironm entalis t did,  
bu t I th ink from  rea din g t he floor debate, he made a calcu lated policy  
decision th at  he  would vote for  the one th at  was specia l inte rest  legi s­
lat ion  because he d id not want to ruin the  f abric  o f NEP A, th e under­
lyi ng  policy  of NEPA . «

I  believe I have been info rme d ther e were a nu mb er o f Congressmen  
who got tog eth er and  faced with  havin g to take the  least pa latabl e or 
the  more pa latable of two  objectionable  alt ern atives they made that  
decision . * +

Toby  Moffett did  it from Connec ticu t as well.
Ms. C iiasis. I  th ink a trem endo us pressure has  been placed on both 

Houses of Congress  by the  con struction ind us try , the State  I)O T's , 
and  FH W A, by thei r claim  that  a s igni ficant num ber  of con struction 
jobs would be for thc om ing  thi s season, but  fo r thi s decision. I th ink 
thi s argum ent , which  is an abso lutely pow erfu l one, is being used to 
undercut NE PA .

I th ink th at  very  close exa min atio n of it, in fac t how man y jobs are 
going to be gene rate d, if e ither o f these bi lls pass, has to be underta ken .
1 th ink th at  th at  was really the  reason th at  votes were so 
overw helming.

Mr. Arrow. I would like  to po int  ou t th at  in Governor  Tiem ann’s 
test imony before the  Hou se Merchan t Marine  Committee he listed in 
the test imo ny a series  of pro jec ts which FH W A  m ain tained would be 
.advanced du rin g the  constru ctio n season, upcoming in three Sta tes  
involved.

The  to tal  fo r those projects, which was appro xim ate ly $2,750 bi l­
lion, and I was in tri gu ed  to note th at  $1,285 bill ion of th at  was for  
right-of- way acquisi tion  on a singl e pro jec t in New York City .

I don’t see how r igh t-o f-w ay si tua tion is going  to p roduce th at  many 
constru ctio n jobs.

Senator  Stafford. I don’t know how they got th at  much money 
away  from  the  rest  of New En gland and New York. Th ank you. «

Senator  H askell. S enato r Buck ley.
Senator  Buckley . Mr. Ca rte r, you and  your  associates have pre­

sented very  t ho ug ht fu l statements. I th ink th at  much of the  questions 
th at  I would have asked have been covered alr eady  by my colleagues. *
You are  concerned, Mr.  Ca rte r, wi th the  need for Fed era l pa rt ic ip a­
tion  in the pro ced ure ; II.R.  3130 sta tes  th at , specifically , it is the re­
spo nsibil ity  of  the  F edera l official to furni sh  guida nce  and pa rti cip ate s 
in the  prepara tio n and  ind epende ntly  evaluates.

Doesn’t that  mean  th at  there will lie a responsible Federal  official 
invo lvem ent from  the  v ery  beginning in prep arat ion of the da ta?

Mr. Carter. P re pa ra tio n it seems to me and independe nt eva lua tion 
is some saf eguard,  Se nator , but  ag ain , I  do n’t mean  to be sp lit tin g hair s
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necessari ly. I f  t hey  are  goin g to rea lly  me an ing ful ly do th at , why  not 
pre pare the  imp act  sta tem ent? Why  not tak e the  fac tua l studies done  
by the  St ate hig hw ay departm en ts and withou t fac ing  the  po ten tia l 
of havin g your  decision by pa rti cipa tin g with them in the  dec ision­
making process, bein g interlock ably colo red by the presence  of the 
State  officials, why n ot do i t in dependently  completely  ?

It  make s sense to me. If  you are  going  t o spen d the  tim e to do th is 
me aning ful ly and  t ho ug ht fu lly , go th roug h that  indepe ndent  tho ug ht  
process,  I can  ha rd ly  t hink  o f one th at  is be tte r th an  t he  p repa ra tio n 
of an imp act  sta tem ent with the  c rit er ia  th at  Congress  has laid down.

Sena tor  B uckley. There are those who claim  t ha t pe rha ps  th e State  
au tho rit ies  do have  some jud gm ents th at  are pro bab ly use ful  for  
Federal  officials to have.

* Mr. Carter. There  is no thing  th at  says  the  Federal  decisionma ker  
ca n' t call upon the  S tat e au thor ity  to  express its decision. In  fac t, t hat  
is what the fun ction  of  the  d ra ft  im pact sta tem ent  is, to give  every ­
body  an op po rtu ni ty  to comment upo n it. Tha t is the ap pr op riat e

■* level of  th e process a t which the  S ta te  highwa y agency should  be com­
menting upo n the imp act  sta tem en t; ma king  its  views known so that 
the y can  be resp onded to  and incorporate d in, in wh ate ver  way  a Federal  decisionma ker  th inks  is im po rta nt  in the fina l im pa ct  
sta tem ent .

Sena tor  Buckley. In  effect, you are sayin g th at  H.R . 3130 is supe r­fluous because it will not c hange th ing s?
Mr. Carter. I am not  say ing  th at . I t  will  change things. I  th in k 

what it does is i t m udd ies the  water. I like,  as a l awy er, to hav e th ings  
clearly set fo rth  so th at  people un de rst and wh at the  rules  of t he  game 
are. Th is crea tes a si tua tion, in which it seems to  me, a lmo st impossible 
fo r any  reasonable man  to sit  down wi th an impact sta tem en t and 
know when he is ge tting  State comments and  when he is ge tti ng  
Federal  comments, when he is ge tti ng  the  decis ions th at  have been 
made by the  responsible Federal  official or by somebody in the State highway departm en t.

I f  he has a d ra ft  impac t sta tem ent th at  has  the  St ate comm ents 
app end ed to it, af te r it  has gone throug h the  review process, the n he 
knows what eve rybody ’s at tit ud es  are. There  is no way th at  I  can, as a 
reaso nable man , look at  a dr af t impact sta tem ent th at  is jo in tly  pr e­
pared , if you wil l, and know when  th at  inte rlocka ble  c olor ing, if  you 
will , of the  State  decisionmaker has  cre pt  into  the  impac t sta tem ent . 
I ju st  ca n’t do it. The only way I can find out , perha ps,  is by br inging

* a law sui t and deposing eve rybo dy who is invo lved  in the process of  
pr ep ar ing the  imp act s tate ment. I find th at  a n into lera ble  s ituation .

Se na tor  Buckley . I th ink the  th rust  of your  tes timony  was to the 
effect tha t F H W A  ha d, in fac t, fai led  in its  respo nsibili ties  and o blig a-* tions down the line.

Doesn't  th is  suggest  that  we should make sure th at  FH W A  and 
oth er Federal  agenc ies, in fac t, dis cha rge  th ei r responsibil itie s un de r 
NEPA  an d. in effect, th is amen dment will chan ge tha t?

Mr. Carter. I t will cod ify the fai lures  because th is is p reci sely  wh at 
FH W A said and  I was counsel in the  Franconia  case, also,  said th at 
they scrupu lously  adh ere  to th is review process.  Yet we hav e cou rts,  
not ius t J ud ge  O aks,  b ut jud ges  in  othe r cou rts rep eat edly sayin g th is

« State  im nac t sta tem ent . The biases a re th ere .



64

It  sticks out all over the place. You haven’t considered major issues 
tha t are set out in the language of the act, such as secondary land use 
impacts, a lternatives, sedimentation, and so forth. So, in effect what 
Congress is doing, it seems to me, if it passes this language, is codifying 
the failures of FHW A, adequately implementing not only what the 
courts but, I hope, the Congress feels is its policy when it enacted 
NEPA.

Senator Buckley. I would not interpret any legislation as approv­
ing necessarily of the impact statement.

Mr. Carter. No. The  problem is the process that led to the prepara­
tion of the impact statement is this process and the impact statement, 
itself, speaks for itself. Unfortunately, I don't have a copy with me, 
but Judge Oaks appended certain portions of it.

This was afte r the scrupulous review by FHW A. This language *
does codify that.

Senator Buckley. Except that I think, at least I concluded from 
your testimony that FHWA still scrupulously studies.

Mr. Carter. The court didn 't find that. The court found tha t, in ef- ►
feet, the procedures as they were implemented were tantamount to a 
rubberstamp. I suppose I am saying I am tryin g to look into a man’s 
mind.

It  seems to me the proper response so this is say to FHWA you must 
do your own impact statements. That way the public has an assurance 
tha t you are really going through this process and you are really doing 
it in good faith, rathe r than just buying what the State represents to 
you.

Senator Buckley. Turning  to another area, you speak on page 12 of 
your testimony—don’t mean to not go to the other witnesses if they 
want to contribute something—you say that the FHW A has present 
author ity to distinguish those projects clearly within the meaning of 
the second circuit rule and those projects th at could proceed and p ro­
vide employment, and so on.

Do you have any feel for what percentage of the existing projects 
could be proceeded with ?

Mr. Carter. No. T don’t.
Ms. Ctiasis. I think that, along this line, there was testimony from 

Mr. Lynch that in Connecticut, anyway, three projects had been found 
initially bv the Regional Administra tor to comply with certain crite ria 
with which FH WA has set to review project by project, EI S by EIS, 
to determine compliance, the  adminis trative mechanism does exist for 
projects to move ahead. «

Senator Buckley. Thank you.
Do I judge that any of you disagree with Governor Peterson’s state­

ment that the provisions of IT.R. 3130. if enacted, would not make a 
substantive change in Federal policies, guidelines, or in NEPA itself? >

Mr. Carter. I do disagree. I  do think it makes a profound change.
Again, it is a subtle one. I suppose, but Congress it seemed to me really 
wished the Federal decisionmaker to have some process that it must 
follow in order to accomplish two underlying rules in the act, one to 
develop its own in-house expertise to use that  phrase ; force i t to do 
th a t: second, to expose itself through review by other agencies and the 
public to the kind of intellectual process that it went through in talking
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abo ut the  specific cr ite ria  th at  the act  sets out as ma ndato ry fo r the purposes o f an impact stat ement .
I do th ink th at  the re is a subtle butter fly  im po rta nt  dis tinction be­

tween wha t I tho ught Congress wanted to  accomplish in 1969 and what  
the adm ini stration  ap pa rent ly  now th ink s Congress intended.

Senator  B uckley. I s the re some merit in t he pro posit ion  th at  S tat es  
should be encoura ged to develop th ei r own env ironm ental impac t experti se?

Mr.  Carter. The re certa inl y is mer it. In  Vermont, at  leas t, I  am 
pro ud to  say that  we have some l and ma rk leg isla tion th at  forces State  
agenc ies to  take a  look at the  en viro nmental impacts . It  is a ques tion of 
decisionmaking.  The  act  is qui te clear th at  the  in iti al  dec isionmaker 
should  be a Fed era l official if  it is a federa lly  assisted p roject.

I th ink at  t his  p oin t we ar e ge tting  in to an area where I feel as Ms. 
Cha sis th at  I would  have quite a great  deal  to  s ay in ove rsig ht he ar ­
ings on NEPA  and  the  Fe deral  Highway Ad minist rat ion and  oth er 
Fe de ral  agencies ab out  how th is  act is  being im plem ente d by them, how 
much o f an  im pac t i t has had. I th ink  it is a shame in a sense to  ge t th e 
spec ial, in the  na tur e of special -intere st leg isla tion , or  in the al te rn a­
tive in H.R . 3130, so methin g that fun dame nta lly  changes  something 
th at  is very  im po rta nt  in the  act wi tho ut havin g gone th roug h the  
rigoro us process of sub jec ting myself and  the  members of my repr e­
sen tat ive  body to a lot of differen t th ing s on NEPA  and  how it  has  
worked and how it should work in the  futur e.

Se na tor  Buckley . Tha nk  you ve ry much.
Th an k you , Mr. C hai rman.
Senator  H askell. Tha nk  you. Mr. Ca rte r.
When does th e tim e ex pir e for  the ap pli cat ion  of  cer tio rari ?
Mr.  Carter. Saturda y.
Se na tor  H askell. Thi s Saturda y ?
Mr. Carter. Yes. The Solic ito r jus t ruled and  Ju sti ce  Ma rshall  

gr an ted a 60-day extension. It  is my un de rst an din g of the  rule s of 
pra ctice that  th e G overnment is ent itle d to a r ig ht  of 60-day exten sion.

I t  is not en titl ed  to  a fu rthe r extension. The mat ter will eit he r be 
take n up on ce rtiorar i bv the  court based upon  an appli cat ion  or will 
lx* filed by the  end of th is week, I suspect, or it will become decisive  
in the  second circ uit.  Maybe they will choose to tak e up the  seventh 
cir cu it decision. I don’t know.

Se na tor  H askell. Th an k you.
Se na tor  Buck ley ?
Se na tor  Buckley. M r. Chairma n, my att en tio n is called to a pa ra ­

gr ap h in Ms. Chasi s ful l sta tem ent . I tho ught th at  I  would ask he r to 
elaborate on it  because  it ref ers  to a sta tem ent  issued by the  nex t 
witness. It  re fer s to New York.

In  New Yo rk: The lis t of  pro jec ts con tain ed in the  press release 
issued by Com miss ioner Schuler  on Ap ril  7, 1975, includes such pr oj ­
ects as the  Wes t Side  Hi ghwa y, which is in lit iga tio n and  y ears from  
constru ction ; segm ents  of  1-88,  1-390 and  1-590 and the  South ern  
Ti er  E xpres sway which are unde r cour t in jun cti on ; the W hit e Pla ins  
ar te rial  feeder, a pro jec t appa rentl y wi thd raw n by the  White Plain s 
city co un cil ; Ocean Pa rkwa y,  a pro jec t which  the  city of New York 
is fig htin g. These are on ly a few exam ples  of the  S ta te ’s mis repr esenta-
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tions. Most importantly , the list does not isolate those projects which, 
except for the Conservation Society decision, would be under construc­
tion or imminent to construction.

I wonder if you might elaborate.
Ms. Chasis. There were listed something on the order of 45 projects.

It  was made to appear as though—and not for the Conservation 
Society decision—all of these projects would be moving to construc­
tion in this next construction year and providing a significant number 
of construction jobs.

The fact is that  many are far hack in the planning process. If  the 
legislation were passed tomorrow, construction jobs would not be 
produced.

Then going down the list, it includes various segments, as I  pointed tout under a court injunction, some projects which apparen tly have 
been dropped or there is contention between the locality and the 
State as to, and the Feds, as to whether the project will proceed. So 
T think there has to he a very close examination of the projects that 
the States are coming in, claiming that they are being s topped be­
cause I th ink this is creating a tremendous amount of pressure for the 
Congress to act.

T think it may, to some extent, be baseless.
Senator Buckley. Thank you very much.
Senator Haskell. Thank you, Ms. Chasis and gentlemen. We ap­

preciate it very much, indeed.
[Mr.A! •row’sstatement follows:]

Stat ement  of Leonard Arrow, D irector, H ighw ay  Action Coal ition

Mr. Chairman and members of the Com mitte e:
I am Leonard Arrow, Director  of the Highway Action Coalition. The Coalition 

is comprised of local and nationa l citizens groups in terested  in fede ral tra nspo rta ­
tion policy and how it affects the environmental , energy and economic well being 
of the country. A great deal of our work concerns itse lf with the  Department of 
Transporta tion 's (DDT) implementation of sta tutes which affect the transpo rta ­
tion decision-making process, and citizen rights  and responsibili ties under that  
process. Today I am a lso representing Environmental Action, the  Sierra Club and 
Friends of the Earth , all of whom are  members of the Coalition and who are  
par ticu larly interested  in these  hear ings because of the effect the proposed leg isla­
tion would have on the Natio nal Environmental  Policy Act (NEPA).

These hearin gs concern themselves with the appl icability  and implementation 
of NEPA in the decision-making process which decides whether or not fede ral 
funds will be used in the  construction of highways.  NEPA is partic ula rly  im­
por tant  to the highway program, and transp ortation in general, because tra ns ­
portation systems, the ir development and modal make-up are the core of any «
community or sta te developmental decisions. Th e type of transpor tation system a 
community develops has subs tant ial impact  on i ts economic growth, its land  use 
patt erns, and its environmental quality.

Recognizing these  facts,  Congress has  over the  years placed specific responsi­
bilities on the DOT to consider the impacts that  h ighway proposals  will have on »
a community. With the passage  of NEPA, Congress formalized requi rements 
that  federa l agencies consider environmental impacts of proposed actions, 
alte rna tive s to those action s and methods of minimiz ing a proposed action’s im­
pact on the  environment.

Recent judic ial construction  of NEPA's requirements, par ticula rly  the Second 
Circuit Court of Appeals decision in Conservation Society of Southern Vermont
v. Sec retary  of Tra nsp ortation , — F.2 d----- 7ERC1237 (2d Cir., 1 2/11 /74) , and
how they r ela te to FHWA’s procedures concerning approval  of proposed highway 
construction have now resulted in the formulation of a question that  Congress is 
being asked to answer . Tha t question i s : Should the  FIIWA be allowed to
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delegate the respo nsibi lity for pre par ing environm enta l impa ct sta tem ents to the  
sta tes ? We believe th e answer  is no.

NEPA’s role in the  federa l decision-making process is clear. It  is designed  to 
require th at  fede ral decision-makers art icu lat e the  reasons  unde rlying a decision 
and through the  impact statement, provide  to the  public and other inte rest ed 
government  agencies  a description of the environm ental  impact a decision will 
have. Through the requi rement th at  alt ern atives to action s be studied, NEPA 
also forces fede ral agencies to consider methods of ach ieving  a sta ted  goal beyond 
the one being proposed, as well as whe ther  or not the goal itse lf is a wort hwh ile 
one given identi fiable benefits and envi ronm ental costs.

The infusion of NEPA into the decision-m aking process of the  FHWA  and the  
DOT has been a long and difficult task. This  is tru e not because NEPA  is in 
any way difficult to unde rstan d, but ra ther  because the  decision- making process 
of the  FHWA is, to put it mildly, complex.

Most of FHWA’s procedures are  conta ined in various regu latio ns which cover 
seven voluminous volumes of mate rial.  Unti l recently, these regu lations were  n ot 

« published  in the Code of Federal Regulat ions, and in fact, unt il 1972, they were
gener ally una vaila ble to the public at  large. Even in 1972, the  only reason they 
became available was because they were inse rted  in the  Congressional Record 
by Congressman Dingell. Furth er,  as lawy ers Rober t Kennan and  Ronald  
Peters on wrote  in the  En viron mental Law Re po rte r:

4 “Even af te r one obta ins copies, the operatin g procedures are  difficult to in­
terp ret.  Many term s are  not defined, and some are  used with  obviously different 
meaning in diffe rent contexts. Some operatin g procedures sti ll app arently  in 
force have not been revised or updated for fifteen year s.”

“A ‘pro ject ’ may ref er to variou s items of work and wha teve r leng ths of a 
highway as are  useful or convenien t in obta ining the appro vals necessary  for 
federal reimbursement. A ‘proj ect’ may ref er to various items of work, such as 
planning, surveying, right-of-w ay acquis ition, demolition, gradin g, paving, etc. 
But  a ‘proj ect’ may als o re fer to work on various  len gths of a highway.”

Besides the  complexity of the process of constructin g a fed era l highway, 
another  reason  th at  the  issue of who should be prep arin g highway-rela ted im­
pact  statem ents  is only now being discussed  is t ha t the  very na tur e of the FHWA  
decision-making process has worked to limit  virt ual ly all review of the  sub­
stan tive  issues surro unding the impact of the highway, and i nste ad conc entr ated  
on the more techn ical aspects  of highw ay construction. Furth er,  the entire  
process depends upon a sta te action  to get it  sta rted.

Federal highway law explici tly sta tes  : “The aut hor ization  of the  a ppropr iation 
of Federal fund s or the ir avai labi lity  for expend itur e unde r this cha pte r sha ll 
in no way infr inge  on the sovereign rights  of the  States to determin e which 
projects shall  be fede rally  financed. T he provisions of this cha pter  provide  for a 
fede ral assisted  Sta te program.” 23 U.S.C. sec. 145

Thus, sta tes  are  responsible for developing constructio n proposals thro ugh ­
out the ent ire process of road construction . From the  time th at  a “corrido r” is 
placed on a “Fed eral- aid system” to the time th at  actual  cons truct ion is begun, 
the sta te is the  in itiato r of action. Fed eral  review of such proposals for  the  pu r­
pose of giving the sta te  auth oriz atio n to proceed to the next  stage  of develop­
ment is, for the most par t, contingent upon a finding th at  the  sta te has complied 
with various procedures, general in nat ure , designed to insu re th at  sta nd ard s 
rela ting  to the  engine ering and design of the  highway have been met. Until  the

* implem entatio n of NEPA (in  combina tion with  sim ilar  requ irem ents now con­
taine d in highw ay law ) to consider environm ental impacts of the  proposed con­
struc tion, the  question  of extr insic  impacts of a proposed highway on the  com­
munity were vir tua lly ignored, except for those impacts  which can rea list ica lly  
be called benefits.

* With  the enactment  of NEPA, the  FHW A’s respon sibility  to look at  the  nega­
tive  aspects  of proposed highway construct ion was formalized. Fur the r, DOT 
would be responsible for  the consid eratio n of m atters  of subst ance when deciding  
whet her or not to sanction construction , including decisions as to whethe r an 
alte rna tive mode of tran spo rtat ion would bet ter  suit  the needs of the  affected 
area,  and the  so called “do noth ing” altern ative  which requ ires FHWA to 
examine  severa l basic assum ptions  conta ined in any decision to seek new high­
way constru ction. However, FHWA has  not responsibly  implemented NEPA. 
Ra the r tha n performing  its duti es under NEPA—by itself  prepar ing  impact  
stateme nts on Federal projects—it attempt ed to delegate all respo nsibi lity to

54 -037  0  -  75 - 6



68

applicants for federal action, namely the sta te highway departments. It  was 
precisely this activity  tha t this  committee would rat ify  if it approved H.R. 3787 
or any similar legislation.

We do not believe tha t FHWA should be allowed to delegate the prepa ration 
of impact statements to the  sta te highway depar tments. We believe that  state  
highway departments are  “app lican ts” in the sense employed by the  Second 
Circuit in Oreene C ounty Planning Board v F.P.C. In that  case the cour t ruled 
that  when the Federal Power Commission reviewed and circu lated  an EIS pre­
pared by a sta te agency i t :

“Abdicated a significant par t of its responsibility by substi tuting the statem ent 
for its  own. The Commission appears  to be content to collate the  comments of 
other  federal agencies, its  own staff  and the intervenors and  once again to act 
as an umpire. The danger of this  procedure, and one obvious shortcoming, is the 
poten tial, if not likelihood, t ha t the  applicant’s statemen t will be based upon self- 
serving assumptions.” 455 F. 2d 112 (2d Cir. 1972), Cert, denied, 409 U.S. 849 
(1972).

In the Conservation Socie ty case, the defen dants attempted to distinguish  »
NEPA delegation of highway impact state ments as being different from that  
which the court  found in Oreene County by portraying sta te  highway dep art­
ments as not being an “ap plican t” for  Federal approval.

The dis tric t court  he ld : In Vermont, at least, the Vermont Highway Depart­
ment has the duty, as testified to by speaker of th e House Kennedy and by Com- ►
missioner of Highways Gray, to follow legislat ive mandate in regard to pro-
I>osed highway construction, and the construction here contemplated was legis­
latively mandated in 1968. Thus, it is impossible for the Vermont Highway De­
par tme nt not to be an advocate of legislatively mandated construction and still  
act consistently with its duty as a sta te agency. This  being true, delegation of 
the  preparation of an EIS to the VHD ra ises the danger t ha t the  EIS will reflect 
“self-serving assum ptions” and brings  the case direc tly with in Oreene County.
362 F. Supp.-----------(D. Vt. 1973)

We believe that  the  court in Conservation Socie ty has identified a basic prob­
lem with delegation of impact stateme nt preparation. All sta te highway dep art ­
ments are  given mandates by sta te  legis latures and executive officers. As the 
proposers of road construction, it is their duty  to act as an advocate before the 
DOT. Failure to do so would necessar ily place them in conflict with clearly 
defined s tate  policy. Thus, if such practices are  sanctioned by the committee, the 
self-serving nature of impact statements that  the court  has rightly  been con­
cerned about will continue to be present in impact stateme nts prepared by the 
state.

The FHWA has a different mandate than  the state s. FHWA is not given the 
responsibility  to cons truct  any par ticu lar road. This  mandate  from Congress 
is to insure  that  state  proposed actions  are  funded only when the stan dards for 
such construction that  Congress has enacted are  met. NEPA is one of these 
stan dards.

The distinc tion is not as subtle  a s it may fi rst appear . Federal decisions based 
upon a state -prepared impact statement will depend in large  degree, on the 
FHWA reviewers’ knowledge of the par ticu lar project . Impacts discussed in the  
EIS  may not include all the  impac ts the road would have, a situa tion which in 
itse lf colors any  analysis that  could be done. Furtherm ore,  who could point out to 
Federal  reviewers that  something w as amiss?  wOne example of this problem has been illu stra ted  as a resu lt of court  action.
In the  case of Environmental Defense Fund v. Volpe, plain tiffs  deposed Oscar 
Gray, who was the directo r of the Office of Environmental  Impact in DOT from 
December, 1968 to May, 1970. In an affidavit, Mr. Gray stat ed th at  he was 
unaware of several factors  which would have been considered relev ant in ad- *
vising  the Secre tary of Tran sportat ion on a par ticula r road project  because 
rout ine sources of information considered them irre leva nt for the purj»ose of the 
decision. Clearly, then, in order for the impact  stat eme nt to be an accurate 
and objective consideration  of the  proposed project, the ear lies t possible federal 
intervention  in the process is needed.

It  has been alleged that  cur ren t procedures of FHWA mitigate  this  problem 
by the existence of the public hear ing process, a t which local citizens and public 
officials can seek to point out error and poor analysis, and in fact  to introduce 
material s which would recti fy (or  a t leas t notify  federa l officials of) deficiencies 
in a state-prepared impact statem ent. Such requirements  however, force the



69

public to should er the burden of proof, and  in fact, in a number  of cases, go 
out and do the  analy sis tha t NEPA clear ly places upon the responsib le fede ral 
official.

Finally , we recognize tha t unde r cur ren t procedures the sta te  is responsible  
for the plannin g of highway systems, and  tha t NEVA is inextrica bly linked to 
the planning process. On tha t basis, it is said, the sta tes  are in a position to do 
the best job. We disagree. The fac t that  FHWA does not questio n the substan- 
tiv ity of  sta te plans  is something tha t we believe to be con trar y to the federal 
policies in energy and enviro nmental areas. If  our tran spo rta tion systems are  to 
be coordinated  and developed in a manner consis tent with nat ional goals, then 
the Federal government  must insu re tha t such sta te actions do in fac t comply 
with those goals. NEPA is one tool for accomplishing tha t goal. It is one of the 
few decision-making procedures which requires the bureaucracy to determine  
prio rities, study  alte rnat ives  and arr ive  at  decisions which are  consis tent with 
national policies. At a time when the country is faced with the  need to de­
term ine such priorit ies, par ticula rly  in the  a rea  of energy consumption, I believe

* It would be unfor tun ate  for this  Committee to recommend to the  Congress that  
the  responsibility  for implementing this  tool be given to the very sta te agencies 
whose prio ritie s must be examined.

Senator Haskell. Our next witness is Hon. Ray Schuler, Com-
« missioner of New York Department of Transportation.

STATEMENT OF HON. RAY SCHULER, COMMISSIONER, NE W YORK 
DEPART MENT OF TRANSPORTATIO N

Mr. Schuler. Thank you very much, Mr. Chairman. I also ap­
preciate the efforts that you have made to adjust your schedules here 
to accommodate a group of us arriving  together in Washington for 
other efforts tha t we are making here.

I have submitted to your committee copies of my formal statement.
Senator H askell. That  will be reproduced, of course.
[The statement appears a t p. T9.J
Mr. Schuler. I  would prefer to use my time to make an informal 

statement and then be available to you to answer questions.
I would like to thank, also, Senator Stafford and, of course, our 

Senator from New York, Senator Buckley.
I know t hat  the three of us over many years here have been joined 

in a most important  effort in working for the passage of the National 
Environmental Policy Act. While I am here today representing Gov­
ernor Carey—I am the commissioner of transporta tion for New York 
State—I am also speaking for him on behalf of his other concerns; 
social, economic, and environmental. I will try to address my answers 
from that  broad context.

* As you know, New York State led the way in the  effort toward pro­
viding environmental protection in the advancement of its public 
works projects and very specifically played a most active role in 
developing a system within our State tha t provides for a cross-

* exchange of data among our  various agencies, such as conservation, 
commerce, and agriculture  and markets where we use the expertise of 
many agencies to review projects.

This happened long before we had a national environmental policy 
act. As a matte r of fact, these methods and procedures and memos of 
understanding were by Executive order, and made par t of the full 
weight of law in our State. I t is on that basis that we have progressed 
our projects.
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I t  was from th at  base th at  we w orked n ationally to help br ing  ab out  
a na tio na l environm ental policy  act  for many reasons .

Fi rs t,  we knew th at  the  goa ls were des irab le fo r ou r Sta te,  fo r the  
reg ion  and  f or  th e Nation . Also , because as we adva nced our projec ts, 
we wou ld advance  them in a sim ila r ma nner as did  othe r State s and  
keep New York State  economical ly com peti tive  in the marketpla ce.

So we w ere long advocates and  workers on behalf of th is pro gra m,  
th is  policy, th is act. Se na tor  Buck ley has  been a leadin g advocate  
in ou r own S ta te  for th is  kind of  a program .

Governor  Carey , who tod ay  s its as a Governor , was a Congressman 
I worked  with when we were lobbying  here  in Wash ing ton  on th at  
act,  no t jus t for the  New Yo rk  region, bu t fo r the  en tir e country .

As I  said,  I  will rep res ent the Gov erno r tod ay  answering ques tions  
across a lon g ran ge o f concerns.

I  would  like  to  t ake  a minute to exp lain  our role wi th the DO T. I t  
is pro bab ly the  most comprehensive de pa rtm en t of tra ns po rta tio n 
in the Nat ion.  We have  wi thi n one house the plan ning  respon sib ility, 
the  promot iona l responsibil ity , the  develop men t responsibil ity , and  
the  economic reg ula tion responsibil ity  fo r all modes and  phases of 
tra nspo rta tio n.  Th is is the  only  State  in the  Na tion where it is done 
th is  way.

We have,  since 1967, had in law, the  req uir ement fo r to tal  tr an s­
po rta tio n pla nning , both  public  a nd pr iva te,  and  the abili ty to br ing  
about those  policy changes by use of both ou r capit al pro gra ms , our 
operat ing  program s, an d our  regulatory  pro grams.

We adm ini ste r not ju st  a highway pro gra m,  but  we have the ability 
to  move and  opera te in all modes of  tra ns po rta tio n.  We own and  
opera te a c anal system . W e have  h isto ric  legislation  t hat  provides for 
the owning and op erat ing of  ra ilro ad systems in  ou r State .

In  add itio n, we provide the  pro gra ms  fo r the  tr an si t capit al con­
str uc tio n in the  city  of New York and  it is th roug h our  agency th at  
we provide the  op erat ing assistance  fo r runn ing th e subw ay systems 
and th e com muter rail  systems in New Y ork  State .

Th is was followed with your his tor ic leg isla tion of las t yea r, S. 
386, which now is in ou r S ta te—a Federa l, Sta te,  and  local pro gra m.

So I don't , even as a commissioner of tra ns po rta tio n,  sit  here with 
a narrow view of a sing le mode, nor  is ou r St ate agency constru cted 
th at  way, developed th at  way, no r is th at  its  policy.

As a m att er  o f f act , when I accepted the  role  of being commissioner 
fo r tra nspo rta tio n in New Yor k State  un de r Governor  Roc kefelle r, 
I  sa id that  I would work to  cre ate  a r espo nsive a nd  responsib le agency 
fo r tra ns po rta tio n,  th at  I  would be responsive to  each region of our 
St ate and  all its needs and responsible in us ing  our great resources, 
the lan d, the  air , the water , and im po rta nt ly,  ou r tax dollars.

I  have con tinu ed th at  phi loso phy  unde r Gover nor Wil son  and  I 
am pleased to say th at  Governor  Carey  asked me to rem ain  as com­
miss ioner of tra ns po rta tio n.  I am now serving  him. So I now have 
worked dir ect ly fo r three  Governo rs as comm issioner, and  under a 
four th . Governor  Har rim an , who was Gover nor when I  sta rte d my 
career  in the  St ate  governm ent.

So i t is from a b roa d view th at  I  speak a nd  work as a commissioner 
of  transpo rta tio n.
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We have  ha d an open process in ou r Sta te.  We have  been an advo­
cat e fo r it  and from the  conceptual  stages  of  a proje ct,  the process 
is open wi th pa rti cipa tio n by citizens and com munity  groups  from 
throug ho ut  our  Sta te.

Ad dit ion all y, in all  o f o ur pro jec ts today, we move w ith  a  tas k force  
which includes  citizen  rep res entat ion  at  the  tab le and as pa rt  of the  
ear ly pol icymakin g and develop men t process fo r tran sp or ta tio n.

Th is has  worked well and  we i nte nd  to con tinu e to do th is in all of 
ou r projects .

Th is open process is a good example of the work we are  doing  in 
develop ing  tran sp or ta tio n pro jec ts in a way  th at  will  enhance and  
complem ent o ur  great er  program , and we are  ex ten din g th at  in to  oth er 
areas o f o ur Sta te.

As I  s aid, we have worked fo r and in su pp or t of th is act. Go ver nor 
Car ey worked fo r it  and advocated it. I know th at  you two worked 
fo r it  and  s up po rte d it as Sen ators. We don’t w ant  to dim ini sh in any  
way the goal  of NEPA , the  role of  t hi s act,  b ut  we must seek leg isla­
tive c lar ific atio n due  to  th e ineq uiti es t hat  a re now being caused in o ur  
pro gra m,  not ju st  in  our  St ate , but we believe it  will  have an im pact in 
man y o the r regions  of  the coun try.

We also don’t wa nt an ad minist ra tiv e proce ss to  solve the  problem  
th at  we a re now’ fac ing  because it  was the  ad minist ra tiv e process th at  
got us in to the prob lem th at  we are  in today.

I t was by an admi nis tra tiv e decis ion th at  we were told th at  on cer ­
ta in  pro jec ts w’e should  p rep are  E IS ’s, and on o the r p roject s w’e sho uld 
not  prepare  them,  and on those  we should  do ai r qu ali ty stud ies , and  
oth ers  we s hou ld not.

Th is is why w’e a re seek ing the  leg islation to clar ify  wrho may , who 
shou ld, who sha ll prepare env ironm ental imp act  sta tem ents wi thi n 
the  c onstrain ts of the  respon sib ility res tin g wi th the  F edera l agencies.

In  our State  we have  follo wed  eve ry law’, rule , procedure , process , 
IM  a nd PP M , issued  to  us by the  Fe de ral  Government  in ad min ist er ­
ing  t he  Na tional Envir onme nta l Policy  Act.

I w’ould  like  to say th at  it has  led to to tal  confusion. I t has led to 
ino rdi na te dela y. I t  has led to  de lays in  advancin g needed pro jec ts. We 
have  followed these admi nis tra tiv e ord ers  as they have  been imposed 
to a po int  th at  w’e a re now’ prac tic all y stopped in meetin g the  respon­
sib ilit ies  th at  we have, specif ically  in our hig hway mode.

As I said , in follow ing  our process,  we followed  th e d irectiv es o f th e 
Fe de ral  Government . One th in g I wou ld like  to make clear is th at  
we are  tryi ng  to respond  to communities.

I t  is not a bias  tow ard  hig hw ays t ha t lead s us to tr y  to bu ild  hi gh ­
way  fac ilit ies . We have  in ou r State , besides ou r five majo r urban 
are as of  Buffalo, Rochester, Syr acuse,  Alb any , and of course Metr o­
po lita n New York,  many urb an are as w’here ove r the las t 10 to  15 
yea rs we worke d in coopera tion  wi th the  local gov ernments to  develop 
urb an renew’al areas and  to pro vide ar te ria l access to those  urban re ­
newa l areas so th at  they could  be open ed up , so th at  the y could  be 
redeveloped, so t ha t hou sing and  job  op po rtu ni tie s could be pro vid ed 
fo r communit ies who wanted to re bui ld.

We  s tarte d the  process o f p roviding  those art er ia ls,  p re -N EPA , and 
into the  N EPA  p eriod  a nd now in the  cur rent  process t hat  we have.



I would  like  you to know th at  a t th is tim e we have spent the  las t 3 
yea rs ca tch ing  u p wi th,  a nd pr ep ar ing fed era lly  imposed requests  fo r 
env ironmental impac t stat eme nts to serve commun ities  like Yonkers , 
New burg h, Beacon, W hit e P lains , King ston, Elmi ra,  Cornin g, O gdens ­
bur g, Ut ica , and on throug h our no rth  country , in Wate rtown , across  
the top  of the  State to  Plat tsb urgh , where the  communities  have  al ­
read y tor n down pa rts  o f t he ir downtow n areas. They are  w ait ing  for 
us to p rov ide  the  arte ria l access to  reuse  them and  we are s topped  while 
we are pr ep ar ing en viro nmental impac t statem ents .

We have  now prepare d those  e nvi ron menta l impact sta tem ent s and 
we are  submi tting  them in dr af ts  to  th e Federal  process. We are  aga in 
impacte d because we have an a dm ini str ati ve  decision  th at  impac ts these 
projec ts, wi th the  p oss ibil ity th at  we may be go ing  back to st ar t aga in 
to have some o the r process imposed to prepare us to  advance them .

I would like some o f you—I know the  Se na tor  does th is reg ularl y— 
to go back to Wellsville,  N.Y., and  tell  Mayor  Ga rdner, who is the 
current pre sident  of  our State  Conference of  Mayors, the  Wellsv ille 
art er ia l, which is alr ead y tw o- thi rds con stru cted, to provide a bypass 
of downtow n Wellsv ille , a commun ity th at  was devasta tingly  hit  by 
the storm Agnes in 1972, and where every Federal  official from  the  
Presi dent of the  Un ite d Sta tes  on down went to and prom ised ass ist­
ance and  help  in speeding up pro jec ts th at  they needed to rebuild, I 
would  like you to now go back to t he  m ayo r o f W ellsv ille and  tell him 
he m ust wait  whi le we find a  new process to develop an env ironmental 
imp act  sta tem ent . He has now wai ted fo r 2 yea rs while we pre pared  
one and moved it t hrou gh  the  Federa l process, only to have it ret urned 
to do some addit ion al ai r q uality  studie s. Now T have to go back to t he  mayor  and say :

Well, we should not have been preparing  these environmenta l impact sta te­ments. The second circuit has ruled they should be prepared by the  Federal Gov­ernment. So we will now stand by and wait  while the  Federal bureaucracy plays catchup for 3 yea rs and prepares your impact statement.
Th is is r epe ated thr oughou t ou r State  in man y, many pro jects.
As a mat ter of fac t, in my own home town of Kings ton , N.Y., we 

convinced the  mayor th at  we could  help him  in his urb an renew al 
pro jec ts by l oca ting  ou r a rte ria l to serve the  community. I t was agreed  
to. W e sta rte d work.

In  the  process of doing t his  he placed a cit y hal l in th is urb an re­
newal area to show a commitm ent to urb an renewal , and  we are  now 
some 12 yea rs lat er  sti ll try in g to advance the  art er ia l to serve th at  
area.

We have  rece ntly  completed  the  env ironm ental imp act  sta tem ent . 
Now we are faced with a court  decision th at  says  t ha t env ironmental 
impact sta tem ent  may  n ot stand  f or  that  p roj ect and  sh ould  have been 
pre pared  by t he Fe de ral Governm ent.

I th ink t he dela ys are  not needed in t hi s instance. We are  not t alking  
abou t pro jec ts th at  are  not needed. We are  not ta lk ing about crea tin g 
jobs fo r the  con stru ctio n ind ust ry.  We are ta lk ing abou t prov idi ng  
services to com munities who have  been wa iting  for 10-12 yea rs for 
these  pro jec ts to be developed and  plac ed on the  gro und and  be pu t 
into  use.

It  is not  fo r con stru ctio n jobs tod ay, but  it is for the  fu ture  of  our  
Sta te,  for the  fu ture  of  these commun ities , fo r thei r fu tur e jobs, bu t 
also fo r thei r social,  economic, and  env ironm ental well-be ing.
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I mentioned the Wellsville example. Had  the other one-third of the 
arteria l project been completed it would have provided the embank­
ment to protect Wellsville from the devastating flood. It  may be of 
interest to you to know that , speaking of Wellsville, we already own 
all of the rights-of-way. I t has already been cleared.

I am sure that  the  mayor must think  I am out of my mind when I 
go back to his community and tell him th at we are still doing an en­
vironmental impact statement and nowT th at it is completed it must be 
redone by another agency while he waits for the rest of the one-third 
of th at arterial.

In summing up, I  would like to just  say th at we don’t want NEP A 
destroyed, changed, revised, or diluted in any way. But we do need 
clarification of the language as to who should, and who should not, be 
prepa ring these statements.

We are not seeking any more administrative  relief. We have already 
had enough of the IN E’s, the PPM ’s, and the system, and the process 
on how to develop the advanced projects to the process that we have 
today.

I have heard some testimony concerning projects in New York Sta te 
and those that are or are not impacted. For  th e record, and it is in­
cluded in my statement, and I will have amended to it a list of 
projects, that there are some 77 projects with a value of $1,275 billion, 
with 78,000 jobs a t stake in those projects tha t will be and are being 
impacted by th is court decision.

If  any Federal official comes to this  table  and tells you tha t he can 
simply pick this up and do the work, he must keep in mind that he has 
a tremendous backlog to start with. We have been doing these for more 
than 3 years and these statements would not be used today.

So I ask that  you give, as you are, very careful consideration to the 
bills before you, to provide us the clarification and language tha t we 
need so that we can have an orderly process, but not to, at the same 
time that you do this, throw out the act, dilute i t or destroy it, because 
we not only believe in it, but we have fought for it and we think  we 
need it.

Thank you very much.
Senator Stafford [presiding]. Thank you very much, Air. Schuler, 

for a very good statement, very helpful to both of the subcommittees 
which are meeting joint ly this morning on the two bills tha t have come 
over from the House.

I gather  from what you say tha t you consider a legislative solution 
to the problems which are being faced to be a desirable one?

Mr. Schuler. Yes, I  do, Senator. I cannot speak clearly enough on 
this issue. We have had enough of the administra tive relief. We need 
clarification in language. We need it clarified in law so that  we can 
end the continuing proliferat ion of interpre tations as to what was 
meant by the act.

Senator Stafford. Incidental ly, do you want your full statement  to 
be made a part of the record here ?

Mr. Schuler. Yes, Senator, I would request it  be made a pa rt of the  
record with the attachments.

Senator Stafford. Without objection, it will be and any additions  
to it you care to make in terms of listing projects in New York, will 
also be made a part of the record. [See p. 79.]
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Th an k you very  much.
Se na tor  Stafford. Have you had  a chance to examine H.R.  3130, and 

II. R. 3787, the  two bil ls which  passed the  House and came to the 
Senate ?

Mr. Schuler. Yes, we have.
Se na tor  Stafford. Do you have a preference  between the  two?
Mr. Schuler. Senator.  1 would like to a gain speak very  clearly, t ha t 

the  Gove rno r an d I, and  I rep ort  now for  the  Gove rno r, that  as a Mem­
ber  o f thi s Congress  he would not assume to tell  you which law would 
be best o r act would  be best to be passed.

We need clari fica tion  in the law. We would d efe r to you in  the  matter 
of  how to best cla rify it. Both of these bills  will provide clar ifica tion  
as p er ta ins  to Xew York . But you may find i t more des irab le to  addres s 
the  problem  in its bro ader context  of all of the State s because while 
it may  solve our immedia te prob lem,  it may extend  itse lf across  the  
region and across the country.

Se na tor  Stafford. We won 't i nte rpret  it a s any  a tte mp t on you r p ar t 
to tell  us what  to do. If  I ask you if you pr ef er  a nat ion al solu tion  to 
one which would impa ct only on th ree  or  fo ur  St ate s?

Mr. Schuler. Yes. We support  both b ills a nd  would accep t a nat ion al 
solu tion  provided it clearly  cont inues to insure  that  the  Feder al re ­
spo nsibil ity  is in clud ed and  I know that  y our nat ional legi sla tion  does 
pro vide fo r that.

Se na tor  Stafford. In your  wr itten  sta tem ent you seem to say th at  
FIIW A  does work closely with  the Sta tes  in the  p repa ra tio n of imp act  
sta tem ents for h ighway s, pa rti cu larly  you r S tate.

I)o you feel that  the Feder al agency has a soun d basis  for an inde ­
pen dent eva luat ion  o f the  pro jec ts proposed based upon its assoc iation 
in p rep arati on  of the s tatements?

Mr. Schuler. Yes. Senator , we in our  St ate—I cannot  testi fy  for 
how the division and regional offices may oper ate  ou tside o f ou r region,  
but within our region the re is close pa rti cip ati on  with  us t hrou gh  all 
of the steps in the  prep arat ion,  the da ta collection  per iod , the  open 
review process, the  pub lica tion per iod , the meetin g with local officials.

There  is tha t invo lvement. I do think  t ha t not only  are  they pa rt ic i­
pa tor y with  us, but th at  fu rthe r t he independe nt review can take  place 
because  it can take  place  by oth er than  those  who are doi ng the 
pa rti cipa tin g.

I don't  consider the re is an  i n-b uil t bias in th is mat ter anym ore than  
the re would be in the  decision process for an att orney who is prep ar ing 
a legal case. l ie  is l ooking to prepare the best possible case as  he sees it 
from  the  fac ts in fro nt  of him. li e  calls  all the  fac ts as we do in our  
projects .

1 he d ay of the  compulsive  concrete pro gra m has  ended. It  has ended 
in all of our State s and  it has  pa rti cu larly  ended in Xew York Sta te, 
where our own env ironm ental action plan which  by way, was cited as 
one of the  best in the  Na tion, is used for Federal  aid  as well as Sta te 
pro jec ts where that  k ind  of  a process does take  place .

Se na tor  Stafford. Federa l Highwa y Ad minist ra tio n claims th at  it  
would have to hire  some 2,000 new people  to prepare  env ironmental 
imp act  sta tem ents unles s the  legi slat ion pending  before these subcom-
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mittees is enacted, that it would delay projects long beyond the aver­
age 7-year period that they now take.

I)o yon accept the FHWA ’s evaluation •
Mr. Schuler. With due respect to Governor I iemann and his es­

timate as to the number of  people that would be required to prepare 
and make review of the FIS 's, I think 2,000 is an underestimate of the 
requirements for the Federal bureaucracy to handle this, because in our 
own State in the last 3 years, we have more than 2.000 people involved 
in the data collection, the involvement, preparat ion, or advancement 
of the environmental impact statements.

I will be happy to furnish to you a letter which I hied with the 
appropriate  House committees which details the numbers of people 
we have had involved in this process.

I don't think that 2.000 would provide the catchup that would be 
needed in this process if we were to turn around today and follow the 
dictates that they be prepared by the Federal agency without our 
participation.

Senator Stafford. Thank you. If you will furnish  that letter to  this 
committee and our companion committee, we would appreciate it.

Senator Buckley?
Senator Buckley. Thank you.
I welcome you to this hearing. I think  your presentation is a very 

thoughtful  one. Obviously the second circuit decision has presented 
very practical problems that you have to cope with. Nonetheless, if I 
may, I would like to ask you a question perhaps theoretically.

If  the decision hadn't  come about or if we were start ing from scratch 
with NEP A, where will you prefer to see the responsibility for the 
preparation of the impact statements. State and Federal ?

Mr. Schuler. I  believe the way that  we have been proceeding where 
the State  is doing the basic data collection, the basic drafting prepara­
tion has been proper and I think that th is is an effective way to advance 
this kind of a program because theoretically I  think it is impor tant to 
keep in mind that this  is a Federal aid program.

This highway program is not, nor was i t ever, conceived to be a 
Federal program. We do see the inter-state program as being of na­
tional significance. But I think how and where we proceed between 
Belvedere and Jericho is not an issue of national significance, pro­
vided we do it within the constraints of national guidelines tha t do 
have some national significance.

But we have wandered from the days in the concept of this being 
Federal aid, a Federal-a id program, and we are more and more in a 
Federal program of highway building and highway projects. I  think 
it is time that we as States and our Representatives in Washington, 
star t looking a t : Do we really want a Federal highway program or 
should we not return to the days of the concept of it being a Federal 
aid prograrp ?

But in view of the fact that this is a Federal aid program. I believe 
preparation by the States of data is proper, it could work tha t way, 
but it should not in any wav be done to remove the responsibility in 
the Federal agency, because I think that  was your intent—that the 
Federal agencies act responsibly in this program.
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As a mat ter  of  fac t, if  I might  just  throw  in fo r you a c omment on 
th at , several of the  active env iron menta l agencies in our State  have  
made it very clea r th at  they prefer  the  St ate to prepare the envir on ­
men tal impac t s tatem ent fo r we ar e not only  c loser to  th e scene, to  t he 
gro und, b ut  we are more responsive  to the  people  in  th ei r comm unit ies, 
and fu rth er , th at  they are ge tting  a be tte r prod uc t than  if  it  were 
imposed or  made a pa rt of the  Federal b ureauc racy.

Se na tor  B uckley. Y ou po inted out at  the o utse t, comm issioner, t hat  
we have a unique situa tio n in New Yor k in th at  th e tra ns po rta tio n 
departm ent is fa r more  comprehensive  and is des igned to tak e into 
con side ration the full  impact  of its activ ities . This  is, of  course, n ot tr ue  
of most o the r States.

Mr.  Ca rte r, whose tes timony  I believe you heard , made a point  of 
the  fac t that  the  Vermon t Leg islatu re had  ma ndate d constru ctio n of 
a certa in highway and th at  und er those  circ ums tanc es one could  not  
expect a tot all y uncolored  view poin t in the  prep arat ion of  the imp act  
sta tem ent .

Wo uld  you care to comment on tha t?
Mr. Sciiuler. Yes ; I would. We have man y highways , as a mat ter  

of fac t, a total system  legi slated in our State law.  Th is does not,  
tho ugh, prec lude  the  process through which we also go in response to  
State  law of coordin atio n with all of the  o ther agencies involved who 
hav e a special  interest, whe ther it be environmenta l conservation or 
ag ric ult ure and marke ts, no r the  fact that  we advance our  pro jec ts in 
coo pera tion  and con sul tati on with the local gov ernments and  local 
autho riti es,  nor  the fact th at  in the pla nn ing process in New York 
State  we have an open process with both local officials and citizens at 
the  table  w ith us in the  development o f our  projects .

I th ink I need not go into some of those pro jec ts in our State , but  
specif ically  were legi slated to be b uil t, wherein  our develop men t p roc ­
ess these  projec ts were eit he r aban doned, shelved or  not produced on 
the ground.

Sena tor  Buckley . Would  it be you r jud gm ent  th at  under the  la n­
gua ge of 1I.R. 3130, which stipu lates th at  the  responsible  Federal  
official fur nis h guidance and  pa rti cip ate  in such preparati on  and  in ­
dep end ent ly eva luate, th at  that  would provide CE Q and  the Federal  
au tho rit ies  w ith the ab ilit y to make judgment  as betw een the  Vermont 
sit ua tio n ?

Mr. Sciiuler. Senator . T would hope  th at  it would. I would  th ink 
th at  it would  be and  it certa inl y should be because t he  decisio nma king  
as you move throu gh  the  process always becomes more and more re­
moved from those people who are prep ar ing the  data, analy zin g it and  
makin g recommendations on it.

Tf not,  we will come to  a poin t in tim e tha t it would be expected  th at  
the  Secre tary of Tr an spor tat ion go out  in each State and  count traffic 
and  measure noise, decibels and  so on, in orde r fo r him to make a 
decision .

Th is resp ons ibil ity of pr eparati on  and its accumulation  of d ata  a nd 
so on has to lx1 moved throug h a process fo r review and independent 
deci sionmak ing.

T th ink  the  bill th at  you have  under con sidera tion  would provide 
fo r that  kind of a pro tect ion .
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Senator Buckley. You made a s trong plea fo r cer tain clarification 
for getting away from the adminis trative regulations to something
that  is crystal-clear. e .

Mr. Carter  argues tha t the second circuit decision accomplished pre­
cisely that, in th at the alternatives tha t we are now considering will 
give'rise to furth er muddying or further litigation,  because we would 
open up explicitly the whole line of investigation as to whether or not 
the responsible Federal official is in fact furnishing adequate facts. 
Would you care to comment on that?

Mr. Schuler. 1 might ask you to eliminate the law. I f Mr. Carter 
is here, I am sure he will take it as a kind reference. My problem is tha t 
there will always be interpretations made. But in this particular in­
stance, the law is drawn in a way tha t has left it open for question and 
all we are asking is that it be settled as to who to do it.

T could even accept as a program administrator your decision to 
tignten the law right down and specifically say th at the Secretary of 
Transportation physically prepare it so long as we come to point 
tha t we know who is responsible.

I am not asking for that action. I t would be very helpfu l to  us in 
law to have it clarified, have tha t responsibility clarified.

I am sure there will be furth er questions and interpretations about 
it as our  American legal process works its natura l course. Certainly 
there will be questions about it.

I don’t mean to be light about passing this off, but we have been at  
work earnestly prepar ing environmental impact statements for 3 
years; if we don’t get clarification in language those impact statements 
may have no value and the process may have to star t over again.

I don’t want to go back to Kingston and Wellsville and Elm ira, and 
Amsterdam and Ogdensburg and tell these communities who have 
worked with us for several years p reparing these tha t all of tha t was 
a game and tha t now you may start  over as soon as the Federal organi­
zation develops its bureaucracy and comes around and starts develop­
ing its studies and its plans.

Senator Buckley. That  is why I phrased my first question in the 
abstract because you do have practical problems, as you point  out. But 
in the abstract you are asking for certainty, whether it be Federal 
responsibility or the State responsibility initially, although you have 
opted in favor of the State approach ?

Mr. Schuler. I believe it is the Federal responsibility, Senator, for 
the preparation, involvement and the having of environmental impact 
statements tha t in no way should the Federal Government be absolved 
from this, but that it can be accomplished by having the States prepare  
and submit, that  there should lx? Federal participa tion in tha t as we 
have it.

There should be Federal review and there should be Federal ap­
proval if  we are going to continue the program as we have been having 
the program over the last several years.

Senator Buckley. In their  testimony, both Ms. Chasis and Mr. 
Carter stated that  within the existing FIIWA  authority and within 
the meaning of the second circuit decision it would be possible to sort 
out the pending projects and determine that  a large number of them
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may proceed because they do not involve serious environmental
problems.

Have you explored this with KHWA ?
Mr. Schuler. Yes, Senator. 1 welcome that statement in the ir testi­

mony very much for the reason tha t I already have been advised 
by several attorneys th at they intend to take our projects to the second 
circuit to seek an injunction to stop the program.

It  has directly come from a representative of the  National Defense 
Council who advised me tha t he is opposed to highway building, 
period, tha t there should be no more highways built in America, 
tha t i t is part  of the national policy there should be no more highways 
built.

I asked him if he would like to go to Wellsville or Kingston and 9tell the locality who are waiting to rebuild their communities that 
tha t is truly his position. I doubt that  he will.

So I think that  this question of reviewing the challenge comes to 
the heart  of whether the facility is needed, and we make tha t in a ,
clear and good judgment to proceed, but not to use the process though 
tha t what is the desirable project to serve a locality and procedurally 
there has not been a case in New York S tate decided on its  merits.

Everyone of the projects stopped in New York are stopped on a 
procedural question. We haven't tried any yet on procedural merit, 
on the merits themselves.

I heard the testimony earlier,  th at I am making misrepresentations 
about projects that  are impacted and maybe I am anticipating a 
question of the Senator. But that list is legitimate, it represents those 
projects tha t are impacted by this decision and very specifically I 
will talk about West Side Highway where we have completed an 
environmental impact statement, a draft, tha t is this high. It  was 
fully participated in daily by the Federal Highway Administra tion 
with the Governor and the mayor working with our steering com­
mittee for the project which includes all of the community boards of 
the entire West Side of Manhattan, where the community boards, 
through which GO percent of the groups passes and supports the 
project, that  a dra ft environmental impact statement prepared, we 
are now at  the process of sending that  for location approval if the 
Vermont division impacts that.

Tha t is one of the reasons why the West Side Highway project is 
not moving today and on the litigation  questions, yes. We are in 
litigation and the points that have been raised in tha t litigation are »
being addressed point by point as they should be, and that process 
should be there.

But we don’t need to fur ther  complex the system by now saying this 
EI S or this draf t should go back to star t and be prepared by a •
Federal agency.

Senator Buckley. Thank you very much.
Senator Stafford. Thank you very much, commissioner. We ap­

preciate your help.
We will now call the next witness.
Mr. Schuler. Thank you very much. Senator.
[Mr. Schuler’s statement and attachment follows:]
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Senator Bentsen, members of the Subcommittee:

Speaking for Governor Carey, may I say that we appreciate the opportunity to
testify before the Subcommittee on the issues which have lead to the legisla- »
tion you are considering. The issues are very important to us in New York 
State. So too are the solutions which may be developed to meet them.

I am here today to plead New York ’s case for legislative relief from an
intolerable situation. I am here as Governor Carey's spokesman. He has asked *•
me to speak to the Issues of environmental protection, energy conservation, 
economic development and the other factors and considerations that surround 
the questions raised by the decision of the Second Circuit Court in the 
Southern Vermont case as well as the issue of the impacts of the decision on the 
State's highway program and employment.

I can speak to this broad range of issues because of the day-to-day involve­
ment we have in addressing the natural and human factors influencing and
influenced by our transportation programs, which cover all modes of transporta­
tion. My agency is responsible for a precedent-breaking rail preservation
program, a program of operating assistance to bus lines, subways and commuter
railroads throughout the State, including metropolitan New York City, providing
capital funds for buses and other transit and commuter facilities we regulate
common carriers, operate a canal system and plan and help fund an aviation
development program. Under State law, we have the responsibility for balanced
transportation policy and planning and the coordination of the development of
transportation facilities and services. Included in our responsibilities is
that to build and maintain highways.

Obviously, such a broad transportation program has wide impact on the State's
social and physical development. We deal constantly with questions revolving
around the role of transportation in fostering social well-being, supporting
economic growth, conserving energy and protecting the environment. We address
such questions with confidence because we have the capacity and capability -
as well as the responsibility - to combine the provision and support of both
public and private transportation facilities and systems with their economic
and safety regulation. No other transportation agency in the country has this
broad span of authority and responsibility.

<r
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The legal setting of my department Is not the only - or even the principal - 
reason for our deep Involvement in the environment surrounding transportation. 
Long before the National Environmental Policy Act was adopted, we had formal 
interagency memoranda of understanding with New York's departments of environ­
mental conservation and agriculture and markets as well as with the office of 
parks and recreation and the public service commission to ensure that trans­
portation projects were subjected to expert examination and review from the 
initial planning stages to the operation of those projects once they were 
built.

»

From the very beginning, I set the goals for my department to be responsive 
and responsible. We've opened the transportation decision-making process to 
everyone with a legitimate interest. Local citizens, officials and environmental 
leaders sit with us at the table. Our planning process and our environmental 
action plan are models for others. As a matter of record, our environmental 
action plan has been cited as the best in the Nation. Typical of our activity 
is our program for the five million acre Adirondack Park. We set up the 
Adirondack Highway Council with local participation and the partnership of 
the Adirondack Park Agency, the Department of Environmental Conservation, the 
Public Service Commission and outside environmental organization to coordinate 
efforts to preserve the Adirondack environmental value and to enhance and 
preserve scenic and recreational values in the Park wherever this can be done 
without environmental damage.

The environmental movement is one of the bright lights in our society today.
What we already have accomplished is significant; the potential for the future 
is Immeasurable. Much of the success in last year's passage of New York's Rail 
Preservation Bond Act belongs to the environmental groups from all over the 
State who joined with me to get our the railroad story to the voters the rail­
roads' contribution to our environment, economy, and energy needs.

On the national scene, New York fought for passage of NEPA. Governor Carey, 
then Congressman Carey fought for it. Our Congressional Delegation supported 
it. My department and I foughtfor it. We not only saw a need for environmental 
action at a national scale and were concerned about active protection of our 
environment, we also had a selfish reason. We wanted effective and uniform 
standards and processes across the country which would not only do the job 
needed to be done, but also to prevent New York State from being put at a dis­
advantage because its environmental program might be stronger and more vigilant 
than those in other states competing with us for economic development.

And yet, the environmental movement is threatened today and New York is dis­
advantaged despite the fact that NEPA is on the books. It is not that NEPA 
is at fault. NEPA is good legislation. In my view, NEPA is intended to reform 
the way Federal agencies develop and implement their programs and projects to 
insure that there is real and substantive evaluation of possible environmental 
consequences of Federal actions before decisions are made. With the wide 
range of Federal actions, NEPA became, necessarily a statute of broad scope 
with general language. Unfortunately, this has invited litigation and hair­
splitting judicial interpretations. All too often a well-conceived approach 
to achieve the goals of NEPA has been wrecked by interpretations of form.
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Our problems stem from the way in which NEPA has been interpreted by the 
Federal executive agencies and the Courts. The complex and time-consuming 
procedural process that has been promulgated and the rulings that have been 
made on NEPA by the various Federal district and circuit courts have lead to 
frustrations, delays and confusion of public purpose. The environment is 
threatened not only by the oil drillers, the developers and the highway 
builders who are being kept under control by NEPA but also by the administra­
tion of this core legislation, the National Environmental Policy Act. We 
have reached a point where some would throw out the environmental baby with 
the administrative mess.

We must not destroy NEPA; nor must we let it die in a sea of judicial rulings 
and counter-rulings. What we must do is to make clear what the law means.
We are looking for procedural clarification to put New York State on the same 
footing as the rest of the Nation outside of the Second Circuit Court. What 
we don't want is a change or dilution of NEPA. On this issue Governor Carey 
said, "...I strongly urge the Congress to adopt the necessary legislative 
language that provides for our dual objectives of continuing to protect the 
environment while allowing New York State to prepare environmental impact 
statements for Federal review and approval."

There are those who say that if the problem is in administration of the law, 
then administrative change will clear everything up. So far, this has not been 
the case. Administrative tinkering has only made things worse.

The New York State Department of Transportation has followed every directive 
and ruling by the Council on Environmental Quality and the United States 
Department of Transportation and the Federal Highway Administration in the 
development of highwway projects. We have dotted every "i" and crossed every 
"t" - not just once but often, as changing administrative procedures have 
required. Through all the procedural memoranda and instructional memoranda 
and their amendments, revisions and corrections, we have tried to stay abreast 
of the shifting highway program procedures, including the essential environmental 
component. And when we've found ourselves in Court, we have followed the 
court orders even though they were not all consistent. Throughout all of this 
we have tried to meet the highway needs of our people, but the recent Second 
Circuit Court decision has frustrated even that objective. This decision is 
penalizing not only the transportation program in New York State, but also the 
taxpayers of the State. They are being unfairly singled out for penalty because 
of a Court action to which they were not even a party and where they did not 
have an opportunity to be heard. We should not be faulted for having followed 
Federal rules and regulations.

At no step in the entire process did the Federal Highway Administration leave 
us to our own devices. At every step they did their work and met their 
responsibilities. New York State has a great volume of complicated, difficult 
and important projects to build. Because of this the Regional Office of the 
Federal Highway Administration has been staffed with diligent, talented people.
As a result, there has been extended and substantial involvement in the 
environmental impact statement preparation for our highway-environment program,
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we understand to a greater extent than in any other Federal highway Region.

An example of thia Federal follow-through is the Poughkeepsie East-West 
Arterial.

Over a period of slightly less than two years, my Department prepared and the 
Federal Highway Administration reviewed, participated with us and commented 
on:

- a pre Draft Environmental Impact Statement

- an "Advance" copy of the Draft Environmental
4 Impact Statement

- the Draft Environmental Impact Statement

- comments by others on the Draft Environmental Impact
a Statement

- three separate progress reviews on the preparation of 
the Final Environmental Impact Statement

- the Final Environmental Impact Statement

At this point, the Federal Highway Administration has discontinued processing of the Final Environmental Impact Statement as a result of the Southern 
Vermont decision. Two years' work is gone and a needed, publicly desired 
project which is the keystone to the community's urban renewal and redevelop­
ment program is stopped. Under the Court's ruling the project must now retrace 
its steps through a Federally executed environmental process. Who can tell 
how much these delays will cost in dollars, adverse environmental impact, 
highway safety, community disruption, lost opportunities for community 
development - not to mention the costs of inflation? And the irony is, the 
Federal product will probably be exactly the same as the already completed 
Federal-State product.

Our experience with Interstate Route 88 between Binghamton and the Capital 
District is an example of the penalities of leadership. We launched this 
project long before NEPA came into existence. Nonetheless, we employed an 
environmental assessment at least as rigorous as NEPA requires. Through 
our memoranda of understanding with the Departments of Environmental Conserva­
tion and Agriculture and Markets and the Division of Parks and Recreation we 
were able to insure the effective cooperation of these expert agencies in the 
review of the proposed project. When we went to the Federal Highway Administra­
tion, they told us that no environmental impact statement was required. Later, 
we supplied them with an Environmental Reassessment as part of their process for pre-NEPA projects.

After construction work was well underway, a legal action resulted in the 
Federal District Court enjoining any further Federal funds for the project.
On two sections of the route the Court subsequently relented somewhat to permit 
the closing out of projects that were already more than 90 percent complete

54-0 37  0  - 75  - 7
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after we testified that the injunction would cost New York State taxpayers 
almost $5 million.

Construction of two other sections were terminated at a point of more than 
30 percent completion. We've spent $15.7 million for construction of these 
half completed sections of highway that have no functional use to anyone.
The cost and claims in terminating this work total $10 million, not counting 
the continuing environmental cost of unprotected slopes and grades, and the 
lack of a needed, safe, and economic new route.

With the Second Circuit Court decision, we go back to the beginning again.
How long it will take and what the costs will be we do not know. What we 
do know is that communities all along the route are stymied in their develop­
ment plans and the outmoded highway in the corridor continues as a safety 
risk for travelers. More than 10,000 people have petitioned us to resume work.

Our initial proposal for 1-88 was for an environmental impact statement for 
the entire route from one end to the other. By no means do we favor a 
piecemeal approach to environmental analysis. The Federal government, however, 
required that we break the route into three segments. We complied, performing 
special analyses for specific localities and prbblems.

This conflict is highlighted in the case of the Southern Tier Expressway, a 
noninterstate route across the southern portion of the State. The project 
predated NEPA and, although specifically exempted from the environmental 
impact statement requirement by the Federal Highway Administration, was brought 
into Federal court on account of environmental procedures. At the District 
Court, we were directed to prepare a restricted, segmented impact statement 
for that part of the route crossing Chatuauqua Lake on a bridge. However, 
in complying, we have initiated an environmental impact statement for 85 
miles of the Southern Tier Expressway route instead of preparing an impact 
statement for the bridge itself, as the Court mandated. We are paying $950,000 
for a single Environmental Impact Statement where the new highway within the 
corridor which is half built to where we had already performed an Environmental 
Reassessments. Yet, in the Southern Vermont Case, the Second Circuit Court 
ruled against segmented environmental impact statements. We agree fully with 
the Circuit Court on this point. New York State is opposed to the segmented, 
piecemeal approach.

The larger issue, however, is the matter of Federal responsibility for prepara­
tion of the environmental impact statement. As you know, five Circuit Courts 
have found that states may prepare environmental impact statements in the 
first instante with the Federal agency having responsibility for the scope, 
objectivity and adequacy of the statements while the Second Circuit Court alone 
holds otherwise. It ruled that only the Federal agency is to prepare the 
statements.

This ruling has horrendous effects on the communities of New York State.



How would you like to go back to the pleasant little village of Wellsville 
in the southwestern portion of the State and tell them that the projects 
promised them by everyone from the President on down must wait for an addi­
tional Indefinite number of years?

Prior to 1970, we had built more than half of a new arterial route for 
Wellsville in conformance with State environmental requirements. The remainder of the arterial was designed to provide flood protection for the Village.
We acquired the rights-of-way and had it cleared. However, when NEPA was 
passed, because it applied retroactively to projects already underway we 
were required to prepare an impact statement for the remaining unconstructed portion of the route. While the statement was in preparation, Tropical Storm 
Agnes hit the Southern Tier in 1972. A part of Wellsville was wiped out by 
the storm. A part of their only hospital - Jones Memorial - was destroyed.Part of the effort to rebuild - and part of the assistance promised - was the building of the remaining half of the arterial system to be located along the 
river. It would provide both transportation and flood control. Today, however, there still is no road, despite the fact that all the right-of-way 
has been acquired and cleared.

We completed the required environmental impact statement, forwarded it to 
the Federal government and then had it returned with the order that we conduct 
an air quality study. Anyone who has been in the Southern Tier counties of New York knows that the air in Wellsville has to be about the cleanest in 
the State. The arterial would have made it even cleaner by taking trucks and cars off the downtown streets with their stop-and-go driving. Nonetheless, 
we undertook the air quality study.

But now the Court tells Wellsville to wait its turn for a Federal repeat of 
the work that has been done. Wellsville would have to wait its turn, as well 
as many other communities also held up by the decision, while the Federal Highway Administration staffs up to do the environmental field work and analyses already completed by the State in addition to its usual review functions.

In Elmira, the same storm washed out the bridges over the Chemung River. Those bridges are not yet rebuilt because, although there was the possibility to 
exempt them from the environmental impact statement requirements because of the 
emergency of rebuilding after the flood, as is permitted by NEPA, it was not granted. I am talking here about a community that literally pulled itself out of the mud of that flood by its own bootstraps, but cannot finish the job 
because of the Federal procedures.

On the shores of Lake Erie, the City of Buffalo is also having problems. The 
East-West Arterial there has been planned for years, and those in the path of the proposed highway know it. So they have neglected their property in 
anticipation of its being purchased by the State. But the environmental impact 
statement has not been approved, and we can purchase no right-of-way because it has not been approved. Meanwhile, the local environment continues to 
deteriorate as a consequence, and the local residents are resenful of the 
failure of government to act decisively and in timely fashion.
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And in my hometown of Kingston, urban renewal was undertaken in conjunction 
with a planned arterial. But the environmental impact statement for the 
arterial is not being processed by the Federal Highway Administration and 
the urban renewal program is stopped in its tracks.

No matter what progress we were able to achieve, the Court decision wipes 
it out and returns the projects to the starting line.

It is not just Poughkeepsie, Wellsville, Elmira, Buffalo and Kingston. There 
are priority needed projects in Syracuse, Rochester, Jamestown, Niagara Falls, 
Albany, Schenectady, Troy, Little Falls, Co ming, Hornell, Yonkers, Newburgh, 
Binghamton and New York City. Gloversville, Amsterdam, Ithaca, Canandaigua, 
Olean, Salamanca, Dunkirk, Potsdam, Ogdensburg, While Plains, Beacon, Oneonta 
and in Nassau and Suffolk counties are also waiting for arterial projects.

The decision of the Second Circuit Court is blocking $1,275 billion in 
construction in New York State for the next two years. When one evaluates all 
of the projects affected by this decision, that is where we have either 
completed or are preparing environmental impact statements, we are talking 
about $3.3 billion.

In these days of recession, the decision means the loss of 122,000 construc­
tion jobs and 300,000 jobs in all industries and businesses. It also means 
the waste of millions of State and Federal taxpayer dollars for studies and 
reports which will have to be repeated, not counting the inflationary cost 
of delay on these projects.

I want to submit for the record, a detailed listing of those projects in 
New York State affected by the decision and their status. It documents the 
enormous impact of the Second Circuit Court decision on New York State.

Since 1970 we have been at work preparing environmental impact statements.
We estimate their cost at some $9 million, involving more than 200 projects.
You may be hearing from other witnesses that these situations can be cleared 
up by administrative actions. Well, we have been following those administrative 
actions to begin with and look where it has brought us. Through administrative 
action we were advised that environmental impact statements were not needed 
for projects that had passed the point of Federal approval. And through 
subsequent administrative actions we were told that the statements were re­
quired. Then we were told to do them for segments, then for complete lengths.
We can no longer depend on administrative action. We need clarification that 
will stand the test of time. We need clarification so that we can get on with 
the process to protect the environment and to meet our transportation goals.

Thank you, I will be happy to respond to your questions.
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PROJECTS AFFECTED BY THE VERMONT COURT DECISION
F i s c a l  Y ea r 75 -7 6

NYSDOT
Reg io n*

2

D e s c r ip t io n

R t.  5 Amste rdam  E-W A r t e r i a l  
(C a ro l in e  S t .- W a ll  S t r e e t )

C ost
in  M il li o n s

$ 3 .0

S ta tu s

W il l need  an  appro ved  
N eg a ti v e  D e c la r a ti o n  
by  9 /7 5  f o r  c o n t r a c t  
l e t t i n g .

4 13 90  & 1590, R o c h e s te r  O u te r 
Lo op , W in to n R d .- L eh ig h
V a ll e y  RR

$54 .9 W il l need  an  appro ved 
FEIS by  8 /7 5  f o r  
re s u b m is s io n  f o r  d e s ig n  
a p p ro v a l in  co m p li an ce  
o f F e d e ra l  C o u rt  o f 
A p p ea ls  D e c is io n .

4 13 90 , Gen es ee  Expwy.  R o ch es te r 
O u te r Loo p- E . H e n r ie t ta

$17.7 W il l nee d an  appro ved  
FEI S by  6 /7 5  fo r  
r e s u b m is s io n  f o r  d e s ig n  
a p p ro v a l in  co m p li an ce  
o f  F e d e ra l C o u rt  o f  
A p p ea ls  D e c is io n .

4 13 90 , G en es ee  Exp wy.  NYS 
Th ru way -E . H e n r ie t t a

$23. 4 W il l nee d  an  appro ved  
FEI S by  6 /7 5  fo r  
re s u b m is s io n  f o r  d e s ig n  
a p p ro v a l in  co m p li an ce  
o f  F e d e ra l  C ourt  of 
A ppea ls  D e c is io n .

4 1390 , Gen es ee  Exp w y. , R t.  
251-NYS Th ruw ay

$10.4 Have FEIS by  NYSDOT 
a p p ro v e d . Need d e s ig n  
a p p ro v a l by  8 /7 5 .

4 R t.  104 , Ir o n d eq u o it -W ay n e
Co.  L in e R 250-t o  Co . L in e

$7 .1 Hav e FEIS by  NYSDOT 
a p p ro v e d . Need PS&E 
a p p ro v a l by  12/7 5  f o r  
c o n t r a c t  l e t t i n g .

5 U n iv e r s i ty  A ccess  Road & 
C o n s t ru c t io n  to  V in eyard

$1 .2 W il l nee d FEIS o r  
n e g a ti v e  d e c la r a t i o n  
appro ved  by  3 /7 6  f o r  
d e s ig n  a p p ro v a l .

5 R t.  6 0 , Ja m es to w n N-S A r t.
S.  Main an d A ll e n  S t s .

$3 .3 W il l ne ed  FEI S o r  
n e g a ti v e  d e c la r a t i o n
appro ved  fo r  r i g h t  o f  way 
a c q u i s i t i o n .  FE IS to  be  
su b m it te d  in  1 m on th .

*New York S t a te  D epart m ent o f  T r a n s p o r ta t io n  R eg io n s, se e  l a s t  pa ge  
f o r  map sh ow in g R e g io n a l b o u n d a r ie s . A p r i l  4 ,  1975



F is c a l Year 75 -76 (C ont. )

NYSDOT
Reg ion D esc ri p ti on Co at S ta tu s

5 N ia ga ra  F a l l s , LaS al le
A r t . ,  S ec t.  3

$0 .1 Have FEIS by NYSDOT 
ap pr ov ed . Need PS&E 
ap pro val  fo r  c o n tr a c t 
l e t t i n g  10/ 75.

5 R t.  39 4,  Ja m es to wn- A sh vi lle $1 .2 Have FEIS by NYSDOT 
ap pro ve d. Need PS&E 
ap pro val  fo r  c o n tr a c t 
l e t t i n g  8 /7 5 .

6 CR 9,  Sci o- K ni gh t Cre ek 
(B ridg e ov er  Genesee R iv er )

$0 .9 W il l ne ed  an  ap prov ed  
FEIS by 12 /7 5 fo r  des ig n  
appro val.

6 R ts . 17 & 19 , W e ll sv il le  
A r te r ia l

$4 .4 W il l need  an  appr ov ed  
FEIS as  soo n as  p o s s ib le  
PS&E appro val by 2 /7 6 . 
FEIS i s  subm it te d .

7 R t.  11 , R ic hv il le -R ed  Rock 
C ro ss in g

$6 .9 Have FEIS by NYSDOT 
ap pr ov ed . Need PS&E 
ap pro val  by 10 /75  fo r 
c o n tr a c t l e t t i n g .

8 1- 68 4,  In te rc han ge (Gold ens 
Bridg e)

$2 .5 Le t 3 /2 0 /7 5 , su b je c t to  
p o ss ib le  in te ru p ti o n .

8 Pou gh ke ep sie E-W A r te r i a l
N-S A r t . ,  New Market  S tr e e t 
and  Ha milt on  S tr e e t

$4 .5 W il l need  an  approv ed  
FEIS as  soo n as  p o s s ib le  
fo r  r ig h t of way 
a c q u is it io n . PS&E by 
12 /75  fo r  c o n tr a c t 
l e t t i n g .  FEIS i s  
su b m it te d .

8 Kings ton N-S A r te r ia l ,
Brid ge  ov er  Ron dan t Creek

$6 .0 W il l need  an  ap pr ov ed
FEIS by 4 /7 5  fo r  des ig n  
app ro va l.  Need PS&E 
ap pro val  by 12 /75 fo r 
c o n tr a c t l e t t i n g .
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Fiscal Year 75-76 (Cont.)

NYSDOT
Region Description Cost

8 Yonkers, Nepperhan Arterial $4.4
Walsh Rd. to Lake Ave.

9 1-88 E. Worcester-Richmondville $23.0

Status

Will need an approved 
FEIS by 3/76 for design 
approval.

Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 2/76 
for contract letting.

1-88 Worcester-E. Worcester $21.4 Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 8/75 
for contract letting.

*

9 1-88, Sanitaria Springs- $20.5
Harpersville

9 1-88 Cobleskill-Shad Point $19.4

Will need an approved 
FEIS by 11/75 for PS&E 
approval to let contract.

Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 1/76 for 
contract letting.

1-88, Schenevus-Worcester $16.5 Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 7/75 
for contract letting.

9 1-88, CR 47-Colliersville $16.3 Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 5/75 
for contract letting.

9 1-88, Colliersville-Maryland $14.9

______________________  April 4, 1975

Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 5/75 for

___________ con tract le11lng._________
*
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Fiscal Year 75-76 (Cont.)

NYSDOT
Region

9

Description Cost

$12.6

Status

Have FEIS by NYSDOT 
approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 9/75 for 
contract letting.

1-88, Schenevus-Schoharie Co.
Line

1
9 1-88, Richmondville-Cobleskill $10.0 Have FEIS by NYSDOT 

approved. Need 
authorization to acquire 
right of way now. Need 
PS&E approval by 1/76 for 
contract letting.

•R 9 Rts. 28 & 23, Oneonta Art.
So. City Line-Chestnut St.

$5.0 Will need an approved
FEIS as soon as possible 
for right of way 
acquisition. DEIS 80Z 
complete.

10 Ocean Pkwy. $15.0 Will need an approved 
negative declaration by 
9/75 for PS&E approval 
to let contract.

10 Westside Hwy.
(Miscellaneous Const.)

Total Projects Fiscal Year 75-76

$10.0

$336.5

Will need an approved
FEIS by fall '75 for
PS&E approval to let 
contract.
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F is c a l Year 76-77

-5 -

NYSDOT
Regio n D escri p ti o n Co st S ta tu s

1 1- 78 7,  Ho os ick  S t.  Brid ge $3 1.7 W il l need  an  ap prov ed  
FEIS by 8/75  fo r des ig n  
app ro v a l.

1 1- 87 , A lt . 7, In te rc han ge $1 0.7 W il l nee d an ap prov ed  
FEIS by 12 /76 fo r 
c o n tr a c t l e t t i n g .

1 A lt . 7 , 1-8 7 to  1-787 $1 3.5 W il l need  an  approv ed  
FEIS by 12 /76 fo r 
c o n tr a c t l e t t i n g .

1 1-8 8 S ch oh ar le /S ch en ec ta dy
Co. Li ne  -  Quaker S tr e e t

$1 4.0 Have FEIS by NYSDOT 
ap pr ov ed . Need des ig n  
ap pro val  8 /7 5 .

2 R t.  5 , Amsterdam N-S A r te r ia l $5 .7 W il l need  an  appr ov ed  
neg a ti v e  d e c la ra ti o n  
by 4/ 76  fo r  c o n tr a c t 
l e t t i n g .

2 Rt. 49 & 365, R t.  233 Juncti on $1 3.0 Have FEIS by NYSDOT 
ap pr ov ed . Need PS&E 
12 /76 fo r  co n tr a c t 
l e t t i n g .

3 1- 48 1,  F o rr e s t In te rc han ge 
J o n e s v il le  Rd.

$3 0. 6 Have FEIS by NYSDOT 
ap pr ov ed . Need PS&E 
2/76  fo r  c o n tr ac t 
l e t t i n g .

3 1- 81 , Par k S tr e e t -  No rth  end $2 1.0 W il l ne ed  an  ap prov ed  
FEIS by  9/ 75  fo r desi gn  
ap p ro v a l.

4 1- 39 0,  Genesee Expwy. D ansv il le  
R t.  258

$2 7.2 Have FEIS by NYSDOT 
ap pr ov ed . Need PS&E 
ap pr ov al  by 3/76  fo r 
co n tr a c t le t t i n g .

4 1- 39 0,  Ge nes ee Exp wy., R t. 258-  
R t. 408

$1 5.5 Have FEIS by NYSDOT 
ap pr ov ed . Need des ig n  
ap pr ov al  9 /7 5 .

• a in ns
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Fis ca l Year 76-77 (Con t.)

NYSDOT
Region Des cr ip tio n Cost St at us

4 1-390,  Genesee Expwy. Rt . 408- 
Rt.  20A

$24.0 Have FEIS by NYSDOT 
app rov ed. Need de sig n 
ap pro va l 9/7 5.

4 1-390,  Genesee Expwy., $22.2
Rt . 20A -  Rt.  20

Have FEIS by NYSDOT 
app rov ed. Need de sig n 
ap prov al  6/7 5.

t 1-3 90,  Genesee Expwy. Rt . 20- $23.9
Rt . 251

R

Have FEIS by NYSDOT 
appro ved. Need de sig n 
ap prov al  as  soon as 
poss ib le .

4 Ro che ste r Outer Loop - $12 .0 Will need  an approved
Ridge Rd. Loop. Rt.  47 FEIS by 9/75  fo r PS&E 

ap pro va l to  le t  co ntr ac t

4 Rt.  104, Irondequoit-W ayne  Co. 
Line  co ntr ac t 3

$10.6 Have FEIS by NYSDOT 
app roved.  Need PS&E 
ap prov al  by 3/76  fo r 
contr act le tt in g .

4 Rt . 5 & 20, Canandaigua
S.W. Connector

$9 .0 Have FEIS by NYSDOT
app rov ed. Need PS&E 
ap pro va l by 1/76 fo r 
contr act le tt in g .

5 Rt . 31, Ward Road-Town Line $1.8
Road

Will  need an approved 
FEIS by 5/76 fo r de sig n 
ap prov al .

5 Niagara  F a ll s , La Sa lle  Art. $6.9 Have FEIS by NYSDOT
5th -  10th approved . Need PS&E 

12/76 fo r co ntr ac t 
le tt in g .

*

5 Sou thern Tie r Expressway $33.0
Rt.  219,  Town of  Allegany

Will need an approved 
FEIS about 20 months 
a f te r  con su ltan t agreement  
app rov ed. (As of  th is  
da te  FHWA has  not  approved 
agre ement fo r FEIS .)
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Fiscal Year 76-77 (Cont.)

NYSDOT
Region Description Cost

5 Southern Tier Expressway $13.6
Salamanca-East City Line 
Rt. 219

Status

Will need an approved 
FEIS about 20 months after 
consultant agreement ap­
proved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

Southern Tier Expressway $7.8
Rt. 219-Town of Allegany

Will need an approved 
FEIS about 20 months after 
consultant agreement ap­
proved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

Southern Tier Expressway $18.6
Salamanca-West City Line- 
East City Line

Will need an approved 
FEIS about 20 months after 
consultant agreement ap­
proved . (As of this 
date FHWA has not approved 
agreement for FEIS.)

Rt. 62 Hamburg-No. Collins $.5
5

Will need an approved 
negative declaration by 
12/75 for design 
approval.

5 Rt. 277, Union Rd. Genesee $6.6
St., Wehrle Drive

Have a negative declara­
tion by NYSDOT approved. 
Need PS&E by 7/76 for 
contract letting.

5 Southern Tier Expressway $28.5
Sherman-Stowe I

Will need an approved 
FEIS about 20 months 
after consultant agreement 
approved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

5 Southern Tier 
Sherman-Stowe

Expressway
II

$9.7 Will need an approved
FEIS about 20 months
after consultant agreement
approved. (As of this
date FHWA has not approved
agreement for FEIS.)

«

o n
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Fiscal Year 76-77 (Cont.)

Description Cost

Southern Tier Expressway $26.6
Stowe-Bemus Point II 
(Bridge Superstructure)

Status

Will need an approved 
FEIS about 20 months after 
consultant agreement 
approved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

Southern Tier Expressway 
Pa. State Line-Sherman II

$8.7 Will need an approved 
FEIS about 20 months after 
consultant agreement 
approved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

Southern Tier Expressway $1.0
Bemus Point Int.

Will need an approved 
FEIS about 20 months after 
consultant agreement 
approved. (As of this 
date FHWA has not approved 
agreement for FEIS.)

Rts. 21 & 36, Hornell Arterial $10.2 Have FEIS by NYSDOT 
approved. Need PS6E 
by 10/76 for contract 
letting.

Rt. 14 4 328, Elmira, 
Washington Ave. Overpass

$1.6 Have FEIS by NYSDOT 
approved. Need design 
approval 10/75.

Elmira N-S Arterial, Penn. 
Ave. Washington Ave. (Center 
Section)

$6.0 Have FEIS by NYSDOT 
approved. Need design 
approval as soon as 
possible.

Rt. 11 Eotsdam Relief Route $7.9 Will need an approved 
FEIS by 7/75 for design 
approval.

Ogdensburg Arterial $4.7 Have FEIS by NYSDOT 
approved. Need design 
approval by 11/75.

l ^ r < 1  A 1 0 7 ^
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F is c a l Ye ar 76-77 (C on e. )

NYSDOT
Regio n D escri p ti o n Cost S ta tu s

8 Po ug hk ee ps ie  E-W A r te r ia l 
Market  & Ha milt on  S tr e e ts  
B urn et t Bl vd .

$2 4.6 W il l need  an  approv ed
FEIS as  soo n as  p o ss ib le  
fo r r ig h t  of way 
a c q u is it io n . PS&E 
ap pro val  by 3/77  fo r 
c o n tr a c t l e t t i n g .  FEIS 
is  subn ti tt ed .

8 K in gs to n N-S A r te r ia l
Broadway, P ort  Even R t.  32

$1 9.8 W il l need  an approved
FEIS by 4/75  fo r  des ig n 
app ro val.

8 R t.  9,  F is h k i l l  V il la g e ,
R t.  1-8 4 -  N. V il la g e  Li ne

$8 .8 Have FEIS by NYSDOT 
ap pro ved . Need PS&E 
ap pro val  by 1/7 6 fo r 
c o n tr a c t l e t t i n g .

8 1- 84 , New burg h-Beacon Br. $9 8.3 W il l need  an approv ed
FEIS by 8/ 75  fo r des ig n  
ap p ro v a l.

8 R t.  59 , Spr in g V al le y Bypass $26.7 W il l need  an ap prov ed
FEIS by 8 /7 6 , fo r 
desi gn  app ro val.

8 Yo nke rs Ne ppe rhan Ave. $11.8 W il l nee d approv ed  FEIS 
by 3/ 76  fo r des ig n  
app ro va l.

8 Wh ite  P la in s , A r te r ia l
Fe ed er

$1 3.3 W il l need  an  ap prov ed
FEIS fo r  c o n tr a c t le t t in g ,  
The l e t t i n g  da te  i s  
pe nd in g re s o lu ti o n  of  
schedu le .

9 1- 88 . Shad P o in t-  C en tr a l 
Br idge

$1 6.9 Have FEIS by NYSDOT 
ap pro ve d.  Need des ig n  
ap pro val  8 /7 5 .

9 1- 88 , C en tr a l B ridg e-  
Sc he ne ctad y Co. Li ne

$5 .6 Have FEIS by NYSDOT 
ap pro ved . Need des ig n  
appro val 8 /7 5 .

A 1Q 7S



Fiscal Year 76-77 (Cont.)

NYSDOT
Region Description Cost Status

9 CR 7, Roscoe-Downsville $1.4 Will need an approved
FEIS by 5/76 for PS&E 
approval to let contract.

10 West Side Highway $200.0 Will need an approved
FEIS by fall '75 for 
design approval.

10 1-678, Van Wyck Expwy.
150th Street, Entrance 
to JFK Airport

$8.2 Will need an approved
FEIS by 8/76 for design 
approval.

10 Route 27, Sunrise Highway 
Ext. Brentwood Road-Wheeler

$25.2
St.

Will need an approved
FEIS as soon as 
possible for ROW 
acquisition authorization

Total Projects Fiscal Year 76-77 $938.7

Total Projects Two Fiscal Years $]275.2
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Se na tor  S tafford. The Ch ai r will  i nv ite  th e comm issioner  fr om  th e 
St ate of  Vermont,  Jo hn  Gray , to come to  the  stand.

Th e Cha ir  will  comment t hat in  t he  early  hi sto ry  o f th is  N at ion if  
the  jur isd ict ion  of  the  C olony of  New Yo rk ha d been  im posed on th e 
set tle rs eas t of  Lake Cham pla in,  th a t Com missioner Schu ler  would 
have spoken fo r the  a rea which is now Vermo nt. Bu t s ince th at  d id n’t 
happen, Ve rm ont became a St at e and it  has its  own commiss ioner.

Mr . Gray , we welcome you here.

STAT EMENT OF HON. JOHN GRAY, COMMISSIONER, VERMONT 
HIG HW AY  DEP ART MEN T

Mr. Gray. Th an k you very muc h, Senator.  I  appre cia te th is  opp or ­
tuni ty  to  app ea r before t hi s jo in t m eet ing  of  the Sen ate Pu bl ic  Work s 
Com mit tee and th e Sen ate I nt er io r Comm ittee.

As you  know, if  i t ha dn ’t been fo r th e St ate of  V erm ont th e othe r 
13 Stat es  w ouldn ’t have  somebody to join in 1791,1 would like  to add  
to your comment.

I  have  p repa red a s tatem ent which I  w ill ask be in tro duced  in to t he  
reco rd tog eth er w ith  its  amendments.

Sena tor  Stafford. W ith ou t objection, it will be included in the  
record.

TThe s tatem ent appears  on p. 104.]
Mr. Gray. I  would also like  to som ewh at inform ally cover p ar ticu ­

la r aspects th at  I  was asked  to  cover o r suggested  th at  I  m ig ht  wa nt  to 
discuss at  m y app ear anc e here tod ay.

Sena tor  Stafford. The Ch air inv ites you to proceed in whate ver  
way you wish.

Mr.  Gray. T he proposed leg isla tion of H.B . 3130 an d H.R.  3787 in  
its  na rro wer  view do no t in  our judg me nt  in Ve rm ont weaken the 
in tent  o r the con stru ctio n of  the  Na tional  En vironm en tal  Po licy Ac t 
of  1969. I know  as  you are  aware , Se na tor Sta ffo rd,  th a t Gover nor 
Salm on would no t s up po rt any  l egislation  that would have  a  w eaken­
ing  effect on th is  very  im po rta nt  pol icy  and na tio na l concern.

As you know  an d as T believe most of  t he  N ation  knows, Ve rm ont 
has  been ri ght up amo ng the  leade rs wi th rega rd  to  the env ironm ent al 
legisla tion , pa rti cu larly  with act  250 in its development  pl an ning  
efforts.

We  intend to  con tinu e th is  pa rt ic ul ar  process because it  is in  ou r 
inte res t. It  is in the  interest of  everyone and it should be done in the  
dem ocratic  manner .

We  believe, however , th at th is  leg islation  does righ tful ly  c la ri fy  a 
section of law,  o f NEPA . th at  has  been int erprete d by vario us  courts 
in dif ferent  ma nners  and by various int ere sts  to  mee t th ei r own 
inte res ts.

The  proposed legisla tion  would most like ly insure  th at  the  people 
most knowledgeable  in the matter s th at  affec t a St ate an d th e are a 
would be t he  ones who would dra w up the area  environm ental  impa ct  
sta tem ent a nd  i t would also h ave  an a pp ro pr ia te  level  o f in pu t as well 
as  cons ide rat ion  by  the responsible F ed eral officials.

T would call to the  committ ee’s att en tio n th at  Ju dg e Oaks in his  
Op ini on ’ rega rd ing the St at e o f Verm on t, H ig hw ay  De pa rtm en t

54 -03 7 0  -  75 - 8
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and the Secre tary of Tra nsp ortation  v. The  Conservation  So cie ty of  
So uthe rn  Vermont, th at  he ind icated some alt erna tiv e methods of  
overcom ing the st ri ct  in ter preta tio n th at he was placin g on the  act  
sho uld  be taken.

He  sta ted  on page 9 o f his  “O pin ion ” when  speak ing  o f his  in te r­
pretat ion that  FH W A  must pr epare the E I S :

This  is, however, an argument to take to the  Congress seeking eithe r more 
fund s for the Federal agency operations, a change in NEPA to permit such dele­
gatio n or the  simple authority  to use its  exist ing funds in the preliminary ex­
perimentat ion of the environmenta l impacts at  the early  stages of the  Federal - 
Sta te highway planning.

So rig ht  in the  “ Op ini on” by  Judg e Oak s him sel f is th e suggestion  
th at  th is action and th is  conside ration befo re you tod ay  and under 
con sidera tion  is a prop er st ep to take.

I don ’t  know whether th at  has been brou gh t ou t befo re or  n ot, bu t 
I  wou ld like to  make it a mat ter of the  ind ividual record.

In  the lateness of my arriv al here because of the  air lines which I 
must be accommodated by, I have heard  the word “bias” used to  a con­
side rable exte nt.

I would  challenge  most a nybody tha t any  co nsideratio n where j ud g­
ment is conce rned,  even of the  most objective  typ e, th at  some bias  
does not creep  in. One ma n’s bias is anoth er man’s pro fou nd judgment.

I th ink  it depends on which side of the  fence you look at  and  when 
you weigh all of the  fac tors , t ha t th is is the real mea ning, t ha t you get 
51 percen t or more on the  side of one th ing , the n in ou r democra tic 
process it is the  one to follow.

The  comm ittee asked that  I speak to the  ques tion of whether leg is­
lation or  admi nis tra tiv e decision  is the  most ap prop ria te  course to 
follow.

I th ink as the  first  po int my quote  from Ju dg e Oaks  would seem to 
indica te that  legi sla tion  would be the  most ap prop ria te  course  of 
action. I t was also sugg ested that I discuss the  relativ e merits  between 
II.R.  3787 and H.R.  3130. W hile  both  are sim ila r in intent and  solely 
serve the  pu rposes of  cla rif ying  N EPA , th e H .R . 3787 is a n arrow  p ro ­
vision which  amends the Fed era l Highwa y Act  while  II.R.  3130 is 
broade r and much more exten sive in t hat  it clar ities , I believe, beyond 
reasonab le doubt of reasonab le men. the  in ten t of the  Congress in the  
passa ge of the Na tional  Environme nta l Pol icy  Act of 1969.

H.R. 3787 app lies only  to the hig hw ay pro jec ts while  II.R.  3130 
would cover  m any  o the r area s which eit he r shou ld o r do have  en vir on ­
mental imp act  sta tem ent s require d to be sub mitted  befo re Federal  
fun ds and  public investm ent is made  in those pa rti cu la r projects .

H.R . 3130 would have the  me rit  of cons istency where H.R . 3787 
might not.

I believe in the  Ho using  and  Ur ba n Development Act  of 1974, in 
one section there of  th e delegation is made  completely to the  appli can t 
agency for  the content and  the  complet ion of t he e nvi ronmenta l impac t 
stat ement . Th is is inconsis tent with the  cu rre nt  prac tices th at  are 
bein g followed.

So on balance it would appear th at  II.R.  3130 would be the  be tte r 
solution  and  tha t H.R . 3787 while if  it were pu t on the books, it migh t 
provide an avenue of unwa rra nte d and unneede d and  unnecessary li ti ­
gat ion  and  at tem pts at lit iga tio n by intere sted par ties .
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There  is a  suggestio n in the  tes timony  befo re the  House Com mitt ee 
on Pub lic Works  that  the  problem  faced  by Ver mont, Connecticu t, 
and  New Yor k could  be resolved admi nis tra tiv ely  and th at  the  deci ­
sion of the  second cir cuit court of  appeals  can be reconciled  with 
those  in five oth er cir cuits  whose decis ions uph eld  the  pro cedure  of 
prep arat ion of  dr af t environmenta l impac t sta tem ents by the  indi ­
vid ual  Sta tes.

I would like  to believe th at  th is could  be done, bu t my common-  
sense t ells  me differen tly.

Ad minist rat ive resolution  wou ld requ ire th at  dif ferent  ind ividuals  
with diff eren t concerns, va ry ing int ere sts  and  div erg en t purposes 
in te rp re t the  same law, rule or  reg ula tion exactly  al ike;  chances of 
th is accomp lishmen t are  remo te, indeed , unless you hold to the propo-

* sit ion th at  why don’t you fello ws be reaso nable and see th ings  my
way ? \

More serio usly , a rule  can be cha llen ged  th roug h the  process of 
lit igat ion and all to the  de trime nt  of the  taxp ay er  who has  alread y 
been beleaguere d alm ost beyond all belief .

If  the admi nis tra tiv e solu tion  call ed for  by the Fe de ral  Highwa y 
Ad minist ra tio n to redo  environmenta l impac t sta tem ents alr ead y 
complete d or nearly completed , we wo uld have  the e xt raordina ry  de lay 
of  time, the  unnecessary expend itu re of money to say no thing  of 
pro bab ly staffing up the  Federal  organiz ation  beyond the  ques tion  of 
reasonableness when oth er ade quate  fac ilit ies  and  resources could do 
the  job a nd are  alread y p resent  on the  site.

In  th is respect I concur  most he ar til y with  the  commen ts of  Com­
miss ioner Schuler  of the  St ate of  New York.

The  cou rts have  long held  th at —I am quoting  from Ju dg e Oaks’ 
decision in the second circui t court—“to the ex ten t reg ula tions  of 
any Federal  agency  do not i mplem ent  congressional  policy, compliance 
with  the  agency’s reg ula tions will n ot sati sfy  N EPA .”

Tha t quote is from , as I have  ind ica ted , the  Conse ma tion So cie ty  
of  S ou thern Ve rmont v. Secre tar y of  Tra nsporta tion on pag e 934 o f 
508 F. 2927.

I t  ind ica tes  th at  unless cong ressiona l in ten t is cle ar the  c ourts  will  
make th ei r own inter preta tio n.  Thus,  no ad minist ra tiv e acti on can 
pos itively cure  the  dif fer ing  views  of the second cir cu it court  with 
the  five othe r circui t cou rts which hav e held  jus t to the  opposite.

I have cons iderably  m ore in my prepare d sta tem ent , Mr. Chairma n. 
I would point  out th at  I believe  t hat  ther e is one phras e in H.R. 3130

♦ which says pa rti cip ate s in section  prepa ra tio n,  spe aking  to the F HW A.
Th at  in itself  is somewhat ambiguous. I am conv inced  th at  the  

essentia l benefit would accrue to the  lang uag e and  to the  meaning of 
th is ph ras e if  it was given unquali fied  c la rit y incapable  of  mis under-

• sta nd ing, eit he r throu gh  any  rep or t th at  might be issued with reg ard 
to th is leg isla tion  or any  dia log  t hat  might be held  in the  committees 
and  the  jo in t committee delib era tion s.

I would suggest th at  wording  migh t be som eth ing  along the line  
that  t ha t phras e could n ot be in terp re ted so narro wly th at  a conc lusion 
would be reached  th at  the  word  “p ar tic ip ate’’ would res ult  in the 
requirement  th at  the Feder al Highwa y Ad minist rat ion or  th e Fe de ral  
agency in the case of H.R . 3130 shou ld prep are the  en tir e sta tem ent .



102

I wish to th an k the  chairm an and  the  dis tinguished sen ior  Senator  
from  Vermo nt, mv frie nd, Bob Sta ffo rd,  for  allowing me to appear 
here  today.  I would now att em pt  to answer  any  questions th at  you 
might have.

Senator  Stafford. Both  the  subcomm ittee s th at  are jo int ly ho lding  
these hearings app rec iate your coming down here,  Commissioner. The 
Ch air  can say th at  he  ta kes  j ud icial notice of the  tra ve lin g conditio ns 
since he came down last  nig ht th roug h the  same kind  of weather you 
came down throug h th is mornin g.

Ou r ai r tra ns po rt,  our fav ori te air line, was qui te late in ge tting  
into  Washington  last n igh t.

Mr. Gray. We hope with  ou r new agency of tra ns po rta tio n in the  
State  of Ver mont that  perha ps  we can make  some improve men ts.

Sena tor  Stafford. Comm ission er, attach ed to  yo ur sta tem ent , which 
is now a pa rt  o f the  record of  these hearings, are some let ters . One is 
from  t he Governor  to Hon. Jame s Jef fords,  who is a U.S.  Repre sen ta­
tive  from Vermon t.

Can you say, as a member of the Gov ernors admi nis tra tio n, what 
his posit ion is wi th respect to H .R. 3130,3787 ?

Mr. Gray. I believe the Go ver nor’s position  is that  the  pre ferabl e 
route would be H.R . 3130 because it does speak to the  Na tional  Env i­
ronmen tal Pol icy  Act in which he has  great  concern. As you know, 
Senator,  he is ch airman of the  N atio nal  Gov ernors Conferenc e’s Com­
mit tee on Na tural  Resources . As such, thi s is a mat ter  of pr im ary 
concern  to him.

Sena tor  Stafford. In his  le tte r of Fe brua ry  22 to Congressman 
Jeffords,  he says, “Clar ify ing  lan guage —r efer rin g here to H .R.  3130— 
does not in my judgment  imp inge  upon the  pro per and bala nced con­
sidera tion which  sho uld and m ust he given to  leg itim ate  en vironm ental 
concerns . In  fac t, I believe that  the  clar ify ing langua ge as presented 
in II.R.  3130 will stre ngthe n the  concern and  abilit ies  of responsible 
Federal  officials." Does he continue to h old  th at  view ?

Mr. G ray. He does, sir.
Se na tor  Stafford. I) o you sha re it ?
Mr. G ray. I share  it who lehe artedly.
Sena tor  S tafford. An ea rlier  witness h as testif ied th at  several pr oj ­

ects given high pr io rit y by the  St ate of Ver mont cannot proce ed be­
cause of injunctions issued fo r reasons oth er than  impermissib le 
delega tion  of  impac t stat eme nt preparati on .

Are there  othe r pro jects which could  proceed but  fo r the  court 
decision  in  the  second c ircuit?

Mr. Gray. T he court decision  wi th reg ard to the  second circuit up ­
held  t he in jun cti on  on cer tain  pro jec ts between Bennington and  Man­
chester. There  are  oth er pro jec ts which have been held  up by ad ­
mi nis tra tiv e decision and the  Federal  hig hway decision  pe nd ing  ou t­
come o f the  decision in the Second Ci rcui t Court  of Appeals .

Senator  Stafford. Could you est ima te the  num ber of proje cts  in 
Vermont  which you could have  under way, say, in the  next 6 m onths 
hut for the  decision in Con servat ion  Socie ty  v. Secre tar y of  
T reim por tat ion  ?

Mr. Gray. We will have ha d several proje cts  completed  by  th is  time,  
if  it ha dn ’t been fo r th at  decision. We would be able to have some o f
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our other ones, such as the very serious condition we have in Milton 
and Colchester with regard to the bridge and the route tha t connects 
our Grand Isle County with the rest of the State.

Undoubtedly this 2-year delay has put a serious crimp in the abi lity 
of the appointed officials of the S tate to car ry out the mandate of the 
people. So, altogether too long, people have been complaining that the 
appointed officials are making decisions th at can’t serve the needs of 
the electorate. We would like the opportunity to do so if some of these 
procedural barriers  were removed.

Senator Stafford. Whether or not either of the hillq h e f ^ r o  n ?  i s  
enacted, will there not still  be certa in requirements that your depart­
ment must comply with in order for the court to dissolve the liijunc- 

. tion on the Route 7 project between Bennington and Manchester?
Mr. Gray. We stand in the situation here, Mr. Chairman, of  having 

an adequate EI S prepared for those part icula r projects from Ben­
nington to Manchester, up through Sunderland. Judge Oaks, in his

* opinion, opined tha t they were adequate. But they were not prepared 
by the Federal Highway people. Therefore, they were substantively 
adequate but procedurally wrong.

Senator Stafford. He made that specific finding?
Mr. Gray. There is a specific finding in his decision.
Senator Stafford. So the statements were adequate, but not pre­

pared bv the right  agency in the judgment of the court.
Mr. Gray. I  hat is correct, sir. This has jus t about the same type of 

a situation as if  you were t rying to have a Hemingway “ Farewell to 
Arms” written by a John Steinbeck. You might get a little  different 
wording but the cast of characters would remain the same.

Senator Stafford. We were told bv the Federal Highway Admin­
istration last week that by the end of fiscal year—June 30,1975—Ver­
mont will have obligated more Federal aid to highway funds than it 
was originally scheduled to operate, based on administrat ive limi ta­
tions imposed last July. I s this correct?

Mr. Gray. We have used up all of our apportionment, Senator. We 
are looking for more any place we can get it. But this injunction is 
holding up sorely needed construction in the southwestern par t of the 
State which, as you know, in your days as attorney general. Governor, 
and your illustrious congressional career, tha t those are sorely needed.

Senator Stafford. How much more would you be able to obligate 
as a result of the second circuit’s decision i f resolved?

« Mr. Gray. We will be able to use our prim ary funds. We first would
have to get a lifting of the injunction.

Senator Stafford. Commissioner, personally, and for both of the 
subcommittees, I want to express our appreciation to you for coming

• and helping us in our deliberations this morning.
Thank you very much.
Mr. Gray. Thank you very much. Senator.
[Mr. Gray’s written statement follows:]
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Prepared Statement of Commissioner J ohn T.  Gray

I am John  T. Gray, Commissioner of Highways  for the  Sta te of Vermont. 
My purpose here before this  Committee today is to speak for Vermont in sup­
por t of the  inte nt and principles behind H.R. 3787 introduc ed in the  U.S. House 
of Representatives on Febr uary  27, 1975 by the Honorab le Jam es J. Howard. 
My appe aran ce here today has  the suppor t and backing also of the Honorable 
Thomas P. Salmon, Governor of our State. Accordingly, my rem arks  reflect his 
opinions and concerns over the  ma tte r which the introduced legislation is de­
signed to eith er alleviate  or eliminate. This concern of Governor Salmon’s must 
be weighted with the fact th at  he is Chairman of the National Governors’ Con­
ference Committee on Natural Resources.

It  is my unde rstan ding th at  the purposes and intent  of H.R. 3787 are  es­
sentially consiste nt with other legislat ive proposals which have been submitted 
on the  general subject. I refer to H.R. 3128 introduc ed by the Honorable  Jack  
Kemp on Febr uary  13, 1975; H.R. 3129 also introdu ced by R epresenta tive Kemp 
on Feb rua ry 13, 1975, and H.R. 3130 introduced in the House of Repre sentat ives 
Feb rua ry 13, 1975 by the Honorable John  J . LaFalce.

The earl iest  possible relief  from the  legal and procedural entangleme nts which 
snar l and  hu rt the  capab ility of the State s to make sorely needed highway 
improvem ents is of vita l importan ce. In Vermont, planned improvements to 
Route U.S. 7 in pa rtic ula r and  throughou t the State in general  are  being delayed 
with  the  resultant  continuance of hazardous conditions and the  otherwise avoid­
able construction  cost increases. Immediate relief  is of such maj or imi>ortance 
that  Governor Salmon sta ted  his strong suppo rt for  the provisions of H.R. 
3130 in a communication date d February 27, 1975 to the Honora ble Jame s M. 
Jeffords , U.S. Represent ative  from Vermont. I have atta ched for your informa­
tion and balanced conside ration a copy of this communication to Representa­
tive Jeffords.

The puri>ose of the legisla tion appe ars to be the expression , in clea r and 
specific terms, of the inte nt of the Congress as to the public agency responsible 
for the  prep arat ion of an enviro nmental impact state men t requ ired  by the Na­
tional Environmen tal Policy Act of 19(59. It would also clar ify the  congressional 
inte nt regar ding the app ropriate federal level of approv al as well as the scoi>e 
of an environmental  impact  stateme nt in terms of area of coverage. Clarifica­
tion of these issues is para mount to the  orderly progress of highway capit al 
investment in Vermont and I surmise the same to be tru e in many other, if not 
all, Sta tes in our Union. It  is hard  to conceive that  the U.S. Congress in its wis­
dom and  will expressed in the language of the National Environme ntal Policy 
Act ever envisioned the use of the  content of th at  Act as a means and tool to 
delay sorely needed public and priv ate capit al improvements by procedural 
means. It  would certa inly appear more proper th at  the inte nt of Congress must 
have been to insur e th at  adequ ate, proper and sufficient consid eration  would 
be given to legitimate  environmenta l concerns in concert with balanced delibera­
tions  on the economic benefits which would accrue  from plann ed improvements.

We believe the legislation would not weaken NEPA but  merely clar ify a sec­
tion of the law th at  has been interpre ted by variou s cour ts in differ ent manners. 
We believe the proposed legisla tion would not only clar ify but insu re th at  the 
people most knowledgeable of an are a would be the  ones to d raw  up the environ­
menta l impact statement . Of course, the EIS  would be drawn up unde r the 
guidanc e of the law and the rules  laid down by CEQ and FIIWA.

We would like to point out th at  in the southe rn Vermont case which is the 
case which has triggered thi s controversy, there  is no questio n of adequacy of the 
environmenta l review. Judg e Oakes on page 13 of his Opinion ruled tha t the 
EIS  prepa red by the Vermont Sta te Highway Depa rtme nt in cooperation with 
FHWA “. ..  evidences good fait h consideration of the enviro nmental values in­
volved insofar as they rela te to the par ticu lar segment of road contemplated.” 
His concern was the str ict  inte rpre tation of the law that  the  impact statement  
must be prepared by the Federal Agency who holds the  purse strings . He not only 
ruled  tha t environmenta l matters had been considered but went furth er  and on 
page 24 expressed an opinion as to the need for  the  co nstru ction  in saying “. . . in 
respe ct to the Bennington-Manchester segment and the  c onstruction  of two lanes 
there of (here by expressly found to be needed for local purp oses ) . . . ”

So we have here a road th at  has  been expressly found to be needed and the 
environmenta l mat ters  considered in good fait h and yet we are  unable to build



it. Furt herm ore,  a stra w vote recen tly taken on Town Meeting Day showed over­
whelmingly that  the jieople in the  towns involved are  in favor of the  road as 
proposed. The bill tha t is being considered  would make it possible to proceed. 
It may be pointed out tha t Judg e Oakes in his Opinion indica ted some alte rna te 
methods of overcoming the str ict  interp reta tion  he felt he must place upon the 
Act. He s tate d on page 9  of his Opinion when speaking to his interp reta tion tha t 
FHYV A must prejmre  the  EIS . “This  is, however, an argu men t to tak e to Congress, 
seeking eith er more funds  for the conduct of the Fede ral Agency operatio ns, a 
change in NEPA to permit such delegation , o r th e simple authority  to  use its e xis t­
ing funds in the prelim inary explo ration  of environmenta l impacts  at  the early 
stage s of Federal -Sta te highway plann ing.” Since the  Sta tes are  charge d with 
the planning, design, construction  and mainte nance of highways  within thei r 
boundaries any solution othe r tha n the  delegation proposed in the  Bill under 
cons iderat ion would be a duplic ation of effort and waste of resources.

An a ddit iona l i>oint should be made with regard to Judge  O akes’ Findings. This 
is repre sente d by language on pages 24 through 27 relat ive to a “4 (f ) stat ement” 
of the Department of Transporta tion  Act of 1966. The Court  found th at  § 4 (f ) 
had not been complied with by the Depa rtme nt of Highways. However, the  Cour t 
did not enjoin  the project on this  basis but ra ther  state d, “Since a new EIS  is 
ordered in any event, there  should be ample time and oppo rtunity to purs ue all 
§ 4 (f ) procedures.” (Pa ge 27 ). Initi ally  it was felt that  the are a in question was 
not of significance. This  determinati on was based on letters from the Fore st Super­
visor (copies att ac he d).  Since Judg e Oakes’ decision, atte mp ts to comply with 
§ 4 (f ) have been carr ied on. This  has  been complicated by the tra nsfer  and 
replacem ent of the Forest Supervisor and delays  in reaching agreement as to pro ­
cedure s between the Departmen t of Agriculture and the Departm ent of Trans-  
l>ortation. The attached lett er date d March 28, 1975 shows the present sta tus  of 
this mat ter. There will be no delay in advan cing the enjoined proje cts to con­
structio n because of the  4 (f ) requirement .

Vermont is in full and enth usiasti c supp ort of the legisla tion unde r considera­
tion here today for three  ad ditio nal basic reasons. The first  and most predom inant 
and imp orta nt reason is th at removal of the procedural bars to sorely needed h igh­
way construction in Vermont and the Nation  is a definite anti-recession  measure. 
Vermont builds and refur bishe s a great majorit y of its  highway construction  
throu gh contrac t construction. Such activ ity is at a low ebb in Vermont today 
because of the vagar ies over the fu ture  an d general depressed economic condition 
of our country. Vermont has at  the  cur ren t moment an unemployment  rat e of 
10.3%. In Bennington County where the planned highway improvem ent to Route 
U.S. 7 a re prim arily  located, the unemployment rat e is 13%. The hardes t hit seg­
ment of Vermont unemployment rest s in the contrac t construction  indus try. In 
Janu ary 1973, contrac t construction employed 8,250 people in Vermont. This 
employment level shrunk  in Jan uary 1974 to 7,600 and this past  Jan uar y, it 
declined furth er to 6,050. The i>eak months for highway construction in Vermont 
are usual ly J uly  and August. Employment levels in this  part icu lar  indu strial facet of labor  during those peak months declined from a level approxim ating  12,500 in 
1973 to 10,500 in 1974.

Unemployment in the const ruction trades  is approaching  50%  in Vermont. 
There are  25 Vermont contract ors looking for work and could hire an estim ated 
5.000 out of a 10,000 -12,000  work force. There is every reason to believe t ha t only 
relief  through the expeditious passage  of II.R. 3787 would be of major assis tance 
in reducing  this  grim unemployment pict ure in the cons truct ion industry.  It  
should also be pointed out th at  in the usual  situatio n one job in construction 
eith er generates  o r increases two other rela ted jobs in services and supplies  a reas  
of the privat e sector of the economy.

Specifically early  passage of H.R. 3787 would result in the  expeditious move­
ment towards  constru ction of .$46.4 million of sorely needed and long awaited 
highway  improvements in Vermont, a maj ority  of which are  located in the  Ben­nington County a rea.

The second addition al point is the  ma tter of individual St ate ’s rights  in the 
question of who should prepare an enviro nmental impact stat eme nt and the  scope 
of that  state men t in terms of coverage. Ever  since the  adven t of federal aid for 
highwa ys in 1916, the role of the federal government  has been one of financial 
aid. The decision of where  t ha t aid would be applied on the Federal Aid System in 
any  Sta te rested with the Sta te officials. T he federa l agency could effectively de­
cide t he highway and transj>o rtation projects to be accomplished with fede ral aid 
in any Sta te if they  were to be the  dete rmi nan t of whe ther  an environme ntal



106

impact s tatem ent is necessary and also if  th at  st atem ent reached a “build ” or “no- 
build” decision. The transf er of such a decision process from the State level to the  
federal government would go a very long way toward the destructio n of the  c ur­
rent high level of excellent F ederal-State relat ionsh ip a s i t p erta ins  to federa l a id 
for highways and transpor tation.

Complaints are  heard  in Vermont today tha t highway officials are not elected 
and thu s decisions rela ting  to highways are being made by individuals  not respon­
sive to the will of the people. In effect, the second cir cuit  court decision that  the 
environmental impact stat eme nt must he made at  the Fede ral level is cen tral iza­
tion of that  function at a level in government almost total ly unfami liar  with local 
conditions, economies, desires  and problems.

As stated in my Statem ent before the House Public Works Subcommittee on 
March 5,1975 in suppor t of this proposed legislation, the third point is the ma tter  
of consistency. The Housing and Community Development Act of 1974 (Public 
Law 93-383) provides in Section 104(h) tha t the Secre tary of Housing and Urban 
Development may, subject to certa in certifications, delegate  h is responsibility for 
environmental impact stateme nt procedures and processes to fund applicants.  ♦
This  proposed law would not proceed, in my judgment, as f ar  as the determinat ion 
author ity  alrea dy provided by the Congress to the  Departmen t of Housing and 
Urban  Development. It  provides that  the Secretary of Transporta tion  may use 
the exper tise found in the States to develop and prepare adequate  environmental  
impact sta tements. I believe this  to be a sound and entire ly proper course of action r

following the principle of the economic use of  knowledgeable resources to accom­
plish a desired and necessary a dminis trat ive procedure.

In summary, enactment  of th is Resolution into law will not affect the ecological 
or environmental  impact of enjoined construction projects on the surrounding 
are a in any delete rious manner or way. It is believed ra ther  tha t the construc­
tion of these projects expedit iously will enhance the abil ity of everyone using 
thi s transporta tion  corridor to enjoy more fully its  na tural attr ibutes.

Passage of this Resolution  would not adverse ly affect any of the purposes and 
policies of the Nationa l Environmenta l Policy Act but clarifies the Congressional 
inte nt and permits orderly and needed progress.

Passage of this Resolution will have a sound element for checks and balances 
which should be in place to insu re tha t a vocal minority  with  a blind devotion to 
an unproved cause can’t do irre parable  damage to a  tran spo rtat ion  system which 
is the  life blood of all of the  nation , our Sta te and the  economy.

Ear ly passage  of the Resolution will assu re that  those most knowledgeable on 
environmental ma tters associated  with economic improvement and enhancement 
will he permitted  to part icip ate  in the v ital process.

Early passage  of this Resolution  should resu lt in less cost since delay is r esu lt­
ing in price increases of labor, mate rial and lost time, as well as exist ing safety 
hazards  to the  trave ling public.

Ear ly passage  of this  Resolution will enable the Sta te of Vermont to fulfill its 
promises to the people of southwestern  Vermont who have waited patie ntly  for 
many years and impa tient ly for the past  two years for  this  urgently required 
faci lity as one means of improving their way of life.

Finally,  early passage of th is Resolution is considered to be a very positive a nt i­
recession measure which is sorely  needed in Vermont.

The repu tation of the Sta te of Vermont in its actions taken  and  underway to 
enhance its environment is well known. Please assist us in this ma tter through 
favorable consideration and report on House Resolution 3787. 4

Thank you very much and I would be pleased to reply to any questions  which 
you might have.

U.S. Depa rtm ent of Agricultu re,
Green Mou nt ain N ational F orest,

Rutland, Vt., December 23,1970.
Com missi on er  of H ig hw ay s,
Sta te of Vermont,
Montpelier, Vt.

The present plans for lands within the Forest proclamation boundary and ad ja­
cent to the proposed rout ing of the relocated U.S. 7, between Bennington and 
Shaftsburv. should they be acquired for National Forest purposes, are for tim ­
ber production, watershed protection and rela ted activi ties. There are no recrea­
tion fac ilitie s contemplated.



As has been previously discussed with  your Plan ning  and Right-of-W ay Divi­
sions, we are desirous  tha t consideration be given towa rd provid ing suita ble 
access e ither to or across the new highway for fut ure  access to the  lands eas t of 
the new route  so th at  they may be proper ly managed  in accord ance with  the ir 
intended uses.

If we can be of f ur the r assis tanc e in this  m atte r, please advise.
F loyd J. Marita, For est Supervisor.

U.S. Department of Agriculture,
Green Mountain National F orest,

Rutl and,  Vt., May 19, 1970.
Mr. J ohn T. Gray,
Commissioner, Depa rtment of Highicays, Sta te of Vermont, Montpelie r, Vt. 

Thank you for  your let ter  of May 14, 1970.
We are  in agreem ent with the location of the  proposed new routing  of U.S. 

7 as has been presen ted at  the various hear ings  held by your  depa rtme nt.
As has  been sta ted  previously, our  concern is th at  we contin ue to be advised 

of final design governing access poin ts th at  affect future  access to National 
Forest lands. Your offer towa rd coordination of right-of-way widt hs when they 
become availa ble, is appreciated.

J ohn E. Alcock, For est  Supervisor.

U.S. Department of Agriculture,
Green Mountain National Forest,

Rutl and,  Vt., May 15,1 972.
Commissioner of Highways 
Sta te of Vermont, Montpelier, Vt.

The present plans  for lands  within the  For est  Procla mation  Boundar y should 
these lands  be a cquire d for National  For est purposes, and the exis ting  Natio nal 
Fore st lands, adjacent to the planne d rout ing of the  relocat ion of U.S. Route  7 
between Bennington and Manchester, are  for timbe r production, wate rshed 
protectio n and related activi ties.

Floyd J. Marita, For est  Superv isor.

U.S. Department of Agriculture,
Green Mountain National F orest,

Rutl and,  Vt., Febru ary  11, 1971.
Commissioner of Highways,
Sta te of Vermont, Montpelier, Vt.

The pres ent plans  for lands  within the For est Proclama tion Bound ary and 
adja cent to the  planne d routin g of the reloca tion of U.S. Route 7 between 
Bennington and Manchester, should they be acquir ed for National  For est  pur­
poses, are  for timb er production, watershed  protection and rela ted activ ities.

Floyd J. Marita, For est Supervisor.

State of Vermont, Executive Chamber,
Montpelier , Vt., Feb rua ry 27,197 5.

Hon. J ames M. J effords,
U.S. Repr esenta tive, 501 Cannon Building, Washington, D.C.

Dear J im : I note tha t Rep resentati ve Joh n J. LaF alce  has intro duce d H.R. 
3130 in the House of Represent atives on Feb rua ry 13, 1975. Its sta ted  purpose 
is to amend the National Environm ental Policy Act of 1969 to provide  clari fi­
cation of procedures establis hed rela tive  to the prepar atio n of environme ntal 
Impact state ments.

The ear lies t possible relie f from the  Court  Orders bar ring the  delivery of 
sorely needed improvements to Route  7 in southwestern  Vermont is paramo unt  
to the  heal th, welfare , safety , social betterm ent and economy of th at  are a of 
our State. The clari fying languag e does not, in my judgm ent, impinge upon the 
oroper and balanced  consideration which should and must be given to legiti-
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mate enviro nmental concerns. In fact, I believe th at  the  clar ifying langua ge as 
presen ted in II.R. 3130 will stren gthe n the concern and abil ities  of responsible 
Federal  officials.

I will sincerely appreciate your early  and continued suppo rt for the expedi­
tious enactment into law of this impo rtant  legislation. I am taking the liberty 
of advis ing Senators Stafford  and Leahy of my i>osition by copies of thi s letter 
to them.

Sincerely,
T ho ma s P. Salm on .

U nited Stat es Depa rtm ent  of Agric ulture ,
Green Mou nt ain Nationa l F orest ,

Rutland, Vt., March 28,1975.
Stat e of Verm ont ,
Depar tment of Highways
Montpelier, Vt.
(At tention  of Mr. A rthu r J. Goss.)

Dear Mr. Goss : We are  in the process of reviewing the documents  needed to 
make the  4 (f ) determination  for this project. Advice ha s been received from our 
Washington  Office rel atin g to t he wording of the st atement and also the procedure 
to ar riv e a t the proper  sta tement.

I expect tha t the deter mination  state men t will be prep ared  by May 1, 1975 
for tra nsm itta l to the Regional Federal Highway Administra tion.

L. Kent  May s, Jr. , Forest  Supervisor.

Senator Stafford. At this point, the joint meeting is dissolved and 
the Subcommittee on Transportation will stand adjourned, pending 
call of the Chair.

[Whereupon, at 12:20 p.m., the subcommittee recessed, to reconvene 
subject to the call of the Chair.]

[The opinion in the case of Conservation Society  v. Secretary of 
Transportation and statements from the Sierr a Club and the AFL- 
CIO follow:]

CONSERVATION SOCIETY v. SECRETARY

OPINIO N

U .8 . COURT OF APPEA LS SECOND CIRCUIT

t The Conservat ion Society of Southern Vermont, In c. ; Bernard  G. Winslow,
Leon R. Eldred, Anstiss H. Eldred and Wallace E. Van Keuren, individu ally and 
as members of The Conservation Society of Southern Vermo nt; Lawrence  Wasco 
and Ruth Wa sco; and The Vermont Association of Railway Passen gers v. Secre­
tar y of Tran sportat ion ; II. James Wallace, Fra nk A. Balch, Henry O. Angell, 4
Robert. S. Bigelow, and H. Gordon Smith, in the ir capac ities as members of the 
Vermont. S tate  Highway Board ; John T. Gray, Commissioner of Highways, Sta te 
of Vermont, and David B. Kelley, Division Engineer, Federal Highway Admin­
ist rat ion  ; The Vermont Natura l Resources Council, Inc., Catherine  Beattie,  
individuall y and as a member of the Vermont Na tur al Resources Council, Inc., >
Citizen s Asking for Reconsiderat ion of Route  2, and  Leslie A. P arker, individually 
and as a member of Citizens Asking for Reconsid eration of Route 2 v. Claude S.
Brine gar, Secre tary of Transpo rtat ion,  David B. Kelley, Division Engineer,
Federal Highway Administra tion,  H. James Wallace, Fra nk S. Balch. Henry  O.
Angell, Robert S. Bigelow, and William Costa, in the ir capacities  as members of 
The Vermont State Highway Board, and John T. Gray, Commissioner of High-
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ways, Sta te of Vermont;  Town of St. John sbury, intervenor-Appel lee, Nos. 73-  
2029, 74-216 8, and 73-27 15, December 11, 1974.

Land
1. Federa l, state, and local regulation—Tran spo rtat ion —Highways (§ 8. 35 3)

Federal, state , and local regula tion—Ad ministra tive agencies—Proc edure  before 
agencies (§  8.621)

Federal-aid  highw ay’s environmental  impact stat eme nt that  was prepared by 
Vermont Highway Depa rtment and merely reviewed by F eder al Highway  Admin­
istratio n does not sati sfy  National Envi ronm ental  Policy Act, since NEPA re­
quires direc t prep arat ion, rat her  than  perfu nctory review, by concerned fede ral 
agency.

2. Federal, stat e, and local regulation—Tran spo rtat ion —Highways (§ 8. 35 3)

* Federa l, state , and local regula tion—Ad ministrat ive agencies—Procedure before
agencies (§ 8.621 )

Fede ral dis tric t court did  not abuse i ts discretion in re quiring Fede ral Highway 
Administra tion (FH WA)  to prepare separat e National Environmental Policy Act 

i  environmenta l impact state men t on en tire  280-mile federal-aid  highway corridor,
even though most of corridor is only in planning stage and even though FHWA 
already is prep aring impact state men t on i ndividual 20-mile p roject segment.

3. Fede ral stat e, and local regula tion—Tr ans por tation—Highways (§ 8. 35 3)

Liability by indu stry —Construction (§ 11 .2 0)

Court  jurisdic tion  and procedure—Injunc tion s (§ 15.71)

Federal dis trict court  did not abuse its discret ion in refus ing to enjoin con­
struc tion of federal-aid  highway interchan ge that  is nearl y completed and th at  
is needed to dive rt heavy traffic from adjoining town, even though Fede ral High­
way Adm inist ratio n’s environme ntal impact state men t violated Natio nal Envir on­
menta l Policy Act by failin g to consider alt ern ative of not building  interchange . 

Sta tutes
Fed era l—Nationa l Environmental Policy Act (§95 .011 )

Federal—F ederal-Aid Highway Act (§ 95.051)

Construed.
Consolidated review of two judgm ents from the  U.S. Dis tric t Court  for the 

Dis tric t of Vermont, one judgm ent requ iring  Fede ral Highway  Administ ration 
prep arat ion of an environmental  impact stateme nt (5  ERC 1683 ) and the othe r 
judgm ent denying an injunc tion halt ing const ruction of a feder al-aid  highway 
project.

Judgments affirmed.
Harvey  D. Carter, Jr„  and R. Paul Wickes, of Williams, Witten,  Ca rter & 

_ Wickes, Bennington, V t.; Haynes  N. Johnson, of Bryan, Parmelee, Johnso n &
Bollinger, Stamfo rd, Conn.; and Frederick  Pope, Jr.,  Bratt lebor o, Vt., for 
appellees in No. 73-2 699  and  ap pella nt in No. 74-2168.

Rober t C. Schwartz, ass ista nt attorney  general, Montpelier, V t.; George W. F. 
Cook, U.S. attorney , and William B. Gray, ass istant U.S. attor ney,  Rutl and,  V t. ;

•  Wallace H. Johnson,  a ssi sta nt attorney  general, Edmund B. Clark  and Kenneth A. 
Rubin, Dep artm ent of Justic e, Washington, D.C., for appella nts in No. 73-2699 
and appellees in No. 74-2168.

J. G. Speth and Edwa rd L. Strohbehn, Jr. , Washington, and Sar ah Chasis, 
Angus MacBeth. William F. Morrill, and John Souwine, New York, N.Y., for 
amicus curiae  N atural Resources Defense Council.

Edwa rd R. Zuccaro, of Witte rs, Zuccaro, Willis & Lium, St. John sbury, Vt., 
for intervenor-appellee.
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Full  Tex t of Opinion
Before Moore, Mulligan and Adams,* Circuit Judges.

Adams, Circuit Ju dg e:
Two cases are consolidated for appeal here because they presen t an ident ical issue, namely, whether this Circu it adheres to the holding of Greene County Planning Board v. Federal Power Commission,* 1 2 that  an environmental  impact stateme nt (EIS)  sufficient to satis fy the requirements of the National Environ­mental Policy Act 3 must he prepared by the responsible federa l agency. We reaffirm th at  Greene County r emains the  law of th is Circui t,3 and that  the Federa l Highway Administra tion (FHW A) must formulate  and prepare its own impact  state men t to assess the environmental  effects of proposed federally-funded high ­way projects.

I. Background.
Objections by environmental groups to proposed Vermont highway construction have  generated both these cases, and the defendants in each include the s tat e and fede ral highway officials.4 5 *
In Conservation Society of Southern Vermont v. Secretary  of Transportation,  improvement was planned  for a twenty-mile segment of U.S. Route 7 between Bennington and Manchester, Vermont. The dis tric t court, Circuit  Judge  Oakes sitt ing by designation, gran ted a permanen t injunction  in 1972 against proceeding with construction pending compliance with the mandate  of  NEl’A.8 In 1973, the 

federal defendants, asse rting  procedural  and subs tantive compliance with NEPA, moved to dissolve the Route 7 injunction. That motion was denied. Federal pa r­ticipat ion in preparat ion of the EIS, Judge Oakes concluded, was scant, perfunc­tory and insufficient to sati sfy the procedures of NEPA as that  Act was interpre ted in Greene County*
Judge Okes found that  the ultim ate conversion of the Route 7 corridor into a divided limited-access superhighway through Connecticut,  Massachusetts and Vermont is not the subject  of an existing federal plan. However, he found that  it is nonetheless seen by the respective sta te highway departm ents  as  a goal “possi­

ble of accomplishment with legislative and fede ral approva l over a long-range period of time, with federal approva l taking place on an ad hoc basis at the divi­
sion engineer level.” 362 F.Supp. at 636. The dis tric t court determined that  the FHWA has knowledge of  each s tat e’s planning process and acts in a “partner ship” with the officials of each sta te respectively. Conversion of isolated  portions of 
Route 7 into a superhighway, the court stated, will produce greater  traffic, thus creat ing synergistic pres sure  for furth er construction to connect the newly ex­panded sections.

The d istr ict court there fore  held tha t before the contemplated construction was undertaken , a comprehensive exploration  into the environmental impact of de­
velopment alte rna tive s t hrough the 280 mile corridor was called for. Judge Oakes concluded tha t there  was justif ication for his order both under  NEl’A and under  
the Intergovernmental Cooperation Act of 1968.7 This appeal by defen dants followed.

♦Of the T hir d  Circu it  Cou rt  of  Ap pea ls, si tt in g  hv de sign at ion.1 455 F.2 d 412 13 ER C 15951 (2d  C ir .) , cer t, de fied  409  U.S. 849  (1 97 2) .2 42  U.S.C. 8 4321 et  seq.  (197 3)  (N EP A).3 C ontra . L if e of  th e Lan d v. Hr ine gar, 485  F.2d  4G0 [5 ER C 178 0] (9 th  Cir . 19 73 ),cert,  denied , 42 US LW  3595 [0 ER C 1012] (A pr il 22,  197 4) ; Ci tiz en s Env iron m en ta l Co uncil  v. Vo lpe , 484 F.2d  870 [5 ERC  1989] (1 0t h Cir . 19 73 ), cer t, denied , 42 USLW  358 4 [0 ER C 1440]  (A pr il 15. 197 4) : Iowa  Ci tiz en s fo r E nv iron m en ta l Qua lit y,  Inc . v. Vo lpe , 487 F.2d  849 ffi ERC 1088] (8 th  Cir. 1973) ; Fin ish Alla to on a’s In te rs ta te  R ig ht , Inc.  v. Hr ine gar, 484 F.2d  038 (5 th  Ci r. 1973) ; M ov em en t Aga in st  Des truc tio n v. Vo lpe , ------ F .2 d -------- (4 th  Cir .. Ma rch  19, 197 4).
4 The  Town  of St.  Jo hn sb ur y is  th e de fe nd an t- in te rv en or  in Ver m on t Nat ur al  Resources Council . In  bo th  cas es br ie fs  by am ici  cu ria e ha ve  been filed an d cons idere d.5 343 F. Sup p. 701 f4 ER C 122 0] (D.  Vt. 1972 ). Th e ho ld ing th a t th er e had been non- co mplian ce  w ith 8 4 (f) , D ep ar tm en t of T ra nsp ort at io n  Ac t of 1900 . 47 U.S.C . 8 16 53(f ),  wh ich  ser ved  as  a ba sis fo r the or ig inal  in ju nc tion , is  no t qu es tio ne d in th is  appeal.• “ Th ere is  no in di ca tion  wha tsoe ve r th a t FH WA  or  an y of  it s em plo yee s con ceived , w ro te  or even ed ite d an y sect ion of  or pa ssag e in  th e E IS .”  362  F.  Sup p. 627, 632  [5 ERC 10831 (D. Vt. 1973).
In  co ntr as t to  th e pr oc ed ur al  sh or tcom ing of th e  EIS , th e d is tr ic t co ur t foun d th a t su bst an tive ly  th e EIS  wa s ad eq ua te . Th ere is  no ap pe al  fro m th is  as pe ct  of th e d is tr ic t co ur t opinio n.
7 42  U.S.C . § 4321(b ),  (e ) (1 97 3) .
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In the companion case, Vermont Natural Resources Council v. Brinegar, an 
appeal is taken  by environmentalist -plaintiffs  from rulings of Dis tric t Judge 
Coffrin on severa l issues rela ting to a proposed construction  denominated the 
Sleepers River Interchange.8 The interchange, to be located in St. Johnsbury, 
Vermont, would provide a highway connection for motorists between U.S. Route 2 
(an east-west road) and Inters tat e 1-91 (a north-south roa d).  Without the int er­
change, those who wished to transf er from one highway to the other would have 
to leave the highway and pass through the narrow stre ets  of St. Johnsbury . The 
two principal roadways, Route 2 and 1-91, ar e presently under construction; the 
sole project at issue before th is Court is the proposed interchange.

As envisaged, building  the St. Johnsbu ry interchan ge would require the  chan­
nelization 8 of approxima tely one mile of Sleepers River. The envi ronmentalists 
sought to enjoin the  project  because of alleged fai lures by defendan ts to comply 
with federa l law. They allege procedural and substan tive  violat ions of NEPA 
§ 102(2) ( c) .10 They contended before the tri al  court, and  here, th at  the dra ft 

> and final EIS  were prepared by the sta te agency ra ther  than  by the federa l
agency and observed tha t, contrary  to sta tute, the EIS  did not consider alt ern a­
tives to the construc tion. While conceding cer tain  shortcomings in the EIS, 
the  dis tric t court  found the const ruction essen tial and declined to issue an 
injunction. Noncompliance with the permit requirements of the Federal Water 

5 Pollution  Control Act of 197211 is also pressed on this appeal  as  grounds for
enjoining fu rth er work on the in terchange. The dis tric t court found that  plaintiff s 
could not maintain such cause of action because they had not satisfied a  s ixty-day 
notice requirement establ ished by the Pollution Control Act as a precondi tion 
to sui t.12

// . The “Responsib le Official” to Prepare the EIS.
Consideration of environmental  factors  in p lanning major federal projects has 

been deemed a high national priori ty. The duty  of a federal agency under NEPA 
is to produce, as pa rt of a dete rmination  whe ther  to proceed with  a projec t, a 
detached  and comprehensive analysis of the impact on the environment of such 
projec t.13

Sec. 102. Th e Co ng ress  au th or iz es  an d di re ct s th a t to  th e fu llest  ex te n t possi ble  : . . . 
(2 ) al l agen cies  of th e Fe de ra l Gov ernm en t sh al l—

♦ ♦ *

(C) includ e in  ev ery re co mmen da tio n or re port  on pr op os al s fo r le gi sl at io n an d 
ot he r m aj or  Fe de ra l ac tion s sign ifi ca nt ly  af fect ing th e qu al ity of th e hu m an  en vi ro n­
men t, a de ta iled  st at em en t by th e re sp on sible offic ial on —

(i ) th e en vi ro nm en ta l im pa ct  of th e prop osed  ac tio n,
(11) an y ad ve rse en vi ro nm en ta l eff ec ts which  ca nn ot  be av oide d sh ou ld  th e 

pr op os al  be im plem en ted ,
(i ll ) a lt e rn a ti ves to  the pro po sed ac tion ,
(i v)  th e re la tions hi p betwe en loca l sh ort -t er m  uses  of m an ’s en vi ro nm en t an d 

th e m ai nt en an ce  a nd  en ha nc em en t of long -te rm  pr od uc tivi ty , an d
(v ) an y ir re ve rs ib le  an d ir re tr ie vab le  co m m itm en ts  of re so ur ce s wh ich wo uld 

be inv olved in  th e pro posed  ac tion  shou ld  it  be im plem en ted .
P ri o r to mak ing an y de ta iled  st at em en t,  th e re sp on sibl e Fed er al  official sh al l co ns ul t 

w ith an d ob ta in  th e co mments of an y Fed er al  agency wh ich  ha s ju ri sd ic tion  by law 
or  spec ial ex pe rt is e w ith re sp ec t to  an y en vi ro nm en ta l im pa ct  inv olved. Copie s of 
such  st a te m ent an d th e comments an d views  of  th e ap pro pri at e Fed er al , S ta te , an d 
loc al agencie s, wh ich  ar e au th or iz ed  to  deve lop an d en force en vi ro nm en ta l st andard s 

I  sh al l be mad e av ai la bl e to th e Pre si den t,  th e Co un cil  on E nv iron m en ta l Q ua li ty  an d to
th e pu bl ic as  prov ided  by se ct ion 552  of ti tl e  5, Uni ted S ta te s Code, an d sh al l 
acco mpa ny  th e pr op os al  th ro ug h th e ex is ting ag en cy  rev iew  pro ces s.

8 n . Vt. . Civ. No. 74 -1 49 , or de r en te re d Aug.  16, 197 4, op ini on  filed Aug . 21, 197 4 
(Co ffr in.  J .) . Th e d is tr ic t co ur t in effe ct bi fu rc at ed  th e  proc ee ding s to  en ab le speedy  di sp os i­
tio n of th e Slee pe rs  River  In te rc ha nge  co nt ro ve rs y,  de sign ated  a m att er of  “c on side rabl e 
ur ge nc y. ”

By or de r da te d Aug . 26, 1974.  a st av  pe nd ing ap pe al  wa s iss ued by a pa ne l of  th is  
Circu it purs uan t to F.R.  App . Pro c. 8. Th e st ay  was  dissolve d by th e  p re se nt pa ne l, in  an  

O**t. 23. 1974.
0 C ha nn el izat io n o f  a st re am , in th e co nt ex t em plo yed he re , invo lves  th e cr ea tion  of  an  

ar ti fi ci al  st re am  bed an d dive rs ion of a st re am  fro m it s n a tu ra l co ur se  to  th e  co ns truc te d 
w ater way . Fr om  pe rspe ct ives  of en gine er ing,  eco logy an d ae st het ic s,  cl ea rl y a br oa d 
sp ec tru m is  compreh en de d in th e te rm  “c ha nne li za tion .”

1O42 T’.S.C. 8 4 3 3 2 (2 )(C)  (1 97 3) .
" 4 2  U.S.C. 8 1311. 1344 (Sup p. 1974).
12 A cla im under  th e Fe de ra l Ri ve rs  an d H ar bo rs  Ac t, 33 U.S .C. § § 403 , 407 (1 97 0) , 

re jected  by th e co urt  belo w, wa s no t pu rsue d in th is  an pe al .
13 42  U.S.C. § 4332 (2 ) (C ).  NE PA Se cti on  10 2( 2)  ( C ),  prov ides  i n fu ll :



In Greene County, supra,  the New York Power  Authority, in accordance with 
the regula tions of the Federal Power Commission, prepared and filed with 
the Commission an impact state ment to accompany an application for a new 
power line. The Commission reviewed and circu lated  the  statement th at  had 
l»een prepared  by the Autho rity, a sta te agency, in alleged satis facti on of its 
duty under NEPA. Chief Judge  Kaufman held th at  in so doing, the Fede ral 
Commission:

abdicated a significant  part of its responsibility  by subs titu ting  the sta te­
ment of [th e sta te agency] for its own. The Commission api>ears to be con­
tent  to collate the comments of other  federal agencies, its own staff and the 
interv enors  and once again to act as an umpire. The danger of this  pro­
cedure, and one obvious shortcoming, is the potential, if not likelihood, tha t 
the applica nt’s stateme nt will be based upon self-serving assumptions.14 

NEPA, Chief Judge  Kaufman stated , “explici tly requires the [fe deral ] agency’s 
own detailed stat ement’’ o f th e expected environmental  impact of a major  federa l 
action. 15 The Act places “prim ary and nondelegable respo nsibili ty” for pre para­
tion of the  EIS on the federal agency.1’ Accordingly, Greene County held tha t, 
to the extent regula tion of the Federal  Power Commission did not implement 
Congressional policy, compliance with the Commission’s regulations would not 
satis fy NEPA.

[1 ] In the highway cases present ly before us, the FHWA  is the initial decision 
maker under  the Act. While  it does not plan, design or construct highways, 
FHWA decides whet her the commitment of millions of dollars of federa l money 
should be allocated to specific highway projects . Accordingly, having carefully 
considered the Act, the regulation s and precedent , we conclude that  FHWA is 
in the best position to weigh the costs to the environ ment and the benefits hoped 
for from the projec t and then to reach, as it must, a decision based on “its own 
evalua tion of the  environmental issues.” 17

A sta te agency is estab lished  to pursu e defined sta te goals. In attempt ing to 
secure federal approval of a project, "self-serving assum ptions” may ineluctably 
color a sta te agency’s prese ntation of the enviro nmental dat a or influence its 
final recommendation. Transposing  the federal duty to prepare the EIS  to a 
sta te agency is thus unlikely to result in as  d ispassion ate an appraisa l of en viron­
mental considerations as the  federal agency itse lf could produce. Judg e Oakes 
declared th a t:

[T ]h e Vermont Highway  Department has the duty  . . .  to follow legislat ive 
manda te in regard to proposed highway construction, and the construction 
here contempla ted [Route 7] was legislatively  mand ated in 1968. Thus, it is 
impossible for the  Vermont Highway Departm ent not to be an advocat e of 
legislatively mandated construction and still act consis tently with its duty 
as a sta te agency.18

Requiring str ict  adhere nce to the Greene County rule would provide a clear 
and effective means to obtain  an objective, comprehensive EIS. Furt herm ore,  the 
beneficial effects of such a n approach are  s ubstanti al.

[A pp ro pr ia te  agency regula tions on EIS  author ship . . . would shif t the 
initi al burden of monitoring compliance with this aspect  of NEPA to the 
agencies themselves, while faci lita ting  ulti ma te judi cial evalua tion of such 
compliance. . . . [T ]h e case-by-case approach . . . tend s to encourage even more 
NEPA litiga tion, while at  the same time increa sing the chance tha t a legally 
insufficient E IS might for lack of l itiga tion  become the basis for federal deci­
sions made in ignorance of poten tially disa stro us environm ental conse­
quences.19

Lodging prim ary responsibility  with the federal agencies would clar ify defini­
tively the respective roles of agency and court in effect uating  the Congressional 
purposes. By assu ring  unambiguous rules, judi cial intru sion  into what are  in 
essence agency d eterm inati ons will be avoided wherever possible.20

14 455 F.2d  a t 420  (foo tn ot es  om it te d) .
15 Zd. n t 421 (emph as is ori g in al ).
>• Zd. a t 420.
17 C oun cil on E nv iron m en ta l Qua li ty  (CE Q) Gu idel ines , 38 Fed. Reg. 20553 (1 97 3) .18 362 F. Supp. a t 631.
, B Z—2.9Z IV hvf 4 m ’m v. Rurwa, 372 F. Supp.  223, 246 , n.7 2 [6 ER C 127 5] (D. Conn. 197 41.  appeal file d No. 74 -1 54 5 (2d Cir. Feb . 7, 1974 ).20 See, Natural  Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 [3 ERC 1558] (D.C. Cir. 1972).



F a r th e r  li ti gati on  be fo re  t h is  Cou rt shou ld  he  rend er ed  un ne ce ss ar y,  or  a t le ast  
ke pt  to a min im um , re ga rd in g w he th er  " sign if ican t fe de ra l par ti c ip ati on  or  su b­
st an ti a l in te ra cti on” be tween fe de ra l an d st a te  ag encie s sa ti sf y NEP A re qu ir e­
me nts . N ot hing  sh ort  of  "g en ui ne ” “  fe der al  p re para ti on  of th e E IS  ac co rd s w ith  

Greene Co un ty.
The  in te rp re ta ti on  of  th e st a tu te  by th e Co uncil  on Env iron m en ta l Q ua lit y,  

CEQ , ha s been ex pres sly acco mmod ate d to th e  Greene Cou nty re su lt .22 The  CEQ 
gu idel ines  pr es en tly  r e a d :

§ 7 (c ).  W he re  la  fe de ra l]  agency  re lie s on an  ap pl ic an t to  su bm it in it ia l 
en vi ro nm en ta l in fo rm at io n,  th e ag ency  shou ld  ass is t th e ap plica nt by outl in ­
ing  th e ty pe s of  in fo rm at io n re qu ired . In  al l cases,  th e ag en cy  shou ld  m ak e  
it s ow n ev alua tio n o f th e en vi ro nm en ta l issu es  and ta ke  re sp on sibi li ty  fo r 
th e sco pe  and  co nt en t o f dra ft  and fina l en vi ro nm en ta l st ate m en ts .23 

I t is ob jec ted th a t a st ri nge nt ru le  re qu ir in g FH W A  pre para ti on  of  th e  E IS  is  
un m an ag ea bl e from  a pr ac tica l view po in t. Upo n ca re fu l review , howe ver, it  
would  ap pear th a t th e  pro blem s en ta il ed  in co nfor ming to  Gr eene  Cou nt y are  
tractable.®*

It  is  co nten de d th a t th e FH W A has  no t been inv olve d in pl an nin g a part ic u la r 
pr oj ec t fro m th e ea rl ie st  sta ge s, an d th us does no t ha ve  th e advan ta ge of  in fo r­
mat io n av ai la bl e to  th e st at e.  Thi s ha nd ic ap  is  mi nimize d ho we ve r, fo r th e CEQ  
gu idel ines  ex pl ic itl y pr es er ve  suf fic ien t fle xibi lit y fo r th e  fe de ra l agency  to  so lic it 
an d in te gra te  in fo rm at io n fro m st a te  ag en cies .26 Su re ly  th ere  is no reas on  to  los e 
th e benefit  of  an y wo rk don e by th e st a te  du ri ng in it ia l ex pl or at io n in to  p ro je ct  
po ss ib ili tie s p ri o r to  fe de ra l invo lvem en t.

Tur ni ng  now  to  th e ca ses be fo re  th e Cou rt,  in Co nserva tio n So ci et y o f So ut he rn  
Ve rm on t, we aff irm th e ju dg m en t of Ju dge Oa ke s th a t th e re quis it e E IS  be 
pr ep ar ed  by the FH WA,  th e re sp on sibl e fe der al  agency. The  in ju nc tion  pro hib it ­
ing  co ns truc tion  of Rou te  7 will  co ntinue  unti l th e re qu is ite E IS  is pre par ed  in 
co mp lia nc e with  th e d is tr ic t co urt  or de r.

In  Ver mon t N at ur al  Re source s Co uncil  a sig ni fic an tly  di ff er en t fa c tu a l co nt ex t 
is pr es en ted.  To th e ex te nt th a t th e  d is tr ic t co urt  qu es tio ne d th e n ee d fo r FH W A 
comp lia nce w ith  Green e Cou nty,  it s op inion is no t su st ai ne d.  B ut th e d is tr ic t 
co ur t as ce rt ai ned  th a t,  in an y ev en t, se ve ra l fa ct ual  co ns id er at io ns  comb ine d to 
ju st if y  w ith ho ld in g an  in ju nc tio n.  Sinc e we  ha ve  reso lve d th a t th e  d is tr ic t co urt  
did no t ab us e it s di sc re tio n in m ak in g it s de te rm in at io n,  we aff irm  th e re su lt  
reac he d below  on th is  po in t.2®

n  362 F. Sup p. a t 632.
22 38 Fed . Reg. 108 56.  1086 5 (197 3)  (s ta te m ent ac co mpa ny ing prop osed  gu id el in es  fo r 

th e pre par at io n  of an  EIS  ; comments to  8 7 ( d ) ).
23 Fe d. Reg. 20550,  205 53 (1 97 3) , cod ified as 40  CF R 8 15 00 .7(c ) em ph as is  ad de d) . Th e 

gu idel ines  do pe rm it  “ the use [a ft er review ] of in it ia l in fo rm at io n fu rn is he d by an  ap ­
plica nt  i n th e form  of  an E IS ."  38 Fed. Reg. 10865.

Th e CEQ pu bl ish ed  FH WA  Po licy an d Pro ce du re  Mem orandu m (P PM ) 90 -1  tw o ye ar s 
pri or  to  is su an ce  of it s revised gu idel ines  (102 M on ito r, Vol. 1, No. 9, Oct . 19 71 ). Suc h 
ea rl ie r pu bl icat io n doe s no t prov ide evide nce th a t CEQ  pr es en tly ap pr ov es  th e pr oc ed ures  
ou tli ne d in  PP M 90—1. Th e mo re lik ely  in fe re nc e is  th a t th e 1973  gu id el in es  we re  in tend ed  
by CEQ to  st im ula te  agency  revi sio n of in te rn al  pr oc ed ures  in co ns is te nt  w ith ju dic ia l an d 
CEQ in te rp re ta ti ons of th e Act.

24 Sho rtag es  of bo th ge ne ra l an d ex pe rt  pe rson ne l ar e cit ed . Ho we ver, we  ag re e w ith th e 
d is tr ic t co ur t in  So ut he rn  Ve rm on t th a t th is  dif fic ul ty  is be st  ad dr es se d to  Co ngres s. 362 
F. Sup p. a t 361. Tes tim on y on be ha lf  of th e  Vermon t Hi gh wa y D ep ar tm en t in di ca te d th a t 
th e FH WA al re ad y ab so rbs th a t sh ar e of th e co st  of E IS  pre par at io n  co m m en su ra te  w ith 
it s under w ri ting  of co ns truc tion  co sts. I t  ha s bee n sugg es ted th a t st a te s m ig ht  be asked 
to  co nt in ue  to  pa y th ei r porio n of co st s wh en th e FH WA  pr ep ar es  th e EIS . No fin an cial  
co nst ra in ts  oper at in g on FHWA  would  th us ha m pe r th ei r ab il ity to pr ep ar e th e EIS . See 
Co mm ent, T he  In dep en de nt  Offices A pp ro pr ia tion s Ac t of 1952 ; Wh o Sh ou ld Pay  fo r th e 
Im pa ct  S ta te m en t,  3 E.L .R.  100 59 (197 3)  ; Co mm ent, More on th e In de pe nd en t Offices 
A pp ro pri at io ns Act  of  1952 , 3 E.L.R.  100 86 (1 97 3) . Th e Su prem e Cou rt  re ce nt ly  ap pr ov ed  
n fee as se ss m en t by a fede ra l agency un de r th e A pp ro pr ia tion s Act . N at io na l Cab le Te le­
vi sion  As so c. , Inc.  v. Un ite d S ta te s,  4 2 U.S .L.W . 430 6 ( M arch  4, 1974).

28 N otes  22, 23,  supra.
24 I t wo uld  ap pea r th n t th e d is tr ic t co urt  wa s moved  in part  a t le as t by  w hat  it  pe rceive d 

as  sign if ican t fede ra l in te ra ct io n in  th e p re par at io n  of th e EIS . In  co ntr ad is ti nct io n  to  
Co ns er va tio n So ci et y.  Ju dg e Cof frin  foun d th a t fe de ra l- st at e co op er at ion wa s “m uch mo re 
ex tens ive.” Sl ip  Op inion 15. Fe de ra l review  of th e  d ra ft  E IS  wa s desc rib ed  as  “s ea rc hi ng .” 
Slip Op inion a t 12. In  ad di tio n,  fede ra l ag en cy  co nt ri bu tion s in co rp or at ed  in to  th e final 
E IS  we re  fou nd  to  be su bst an ti al .

While th e level of invo lvem en t de sc rib ed  does no t re ac h th e st andar d  reaff irm ed by th is  
Cou rt  to da y.  Ju dge Co ffr ln 's fin din gs in th is  re ga rd  he lp su st ai n  hi s decis ion no t to  en jo in  
co nst ru ct io n in  th e  Sle epers Ri ve r case  un ti l a pr op er ly  pr ep ar ed  E IS  is  av ai labl e.



In determining whether to issue an injunction aga ins t proceeding with the 
Sleepers River Interchange,  Judge Coffrin found tha t the equit ies largely favored 
the defendants  under the circumstances  of this case. The cou rt pointed to  the late  
stage  reached by the genera l construction program,”  10 th e very strong con sidera­
tions  of public safety urged by St. Johnsbury into whose str eet s the 1-91 highway 
traffic must otherw ise empty, and to the urgency attending completion of this 
project .

Although the procedural requirements of NEPA must  be followed scrupu­
lously 28 and cost or delay will not alone jus tify  non-compliance with the Act,2® 
where the equitie s require , it remains within  the  sound discret ion of a dis tric t 
court to decline an injunct ion, even where deviat ions from prescribed NEPA 
procedures have occurred .30 We cannot conclude, based on its fac tua l dete rmina­
tions  and its  weighing of the equities, that  the dis tric t court  abused its discret ion 
in refusing to enjoin construction  of the  Sleepers River Inte rchange.
/ / / . EI S for  the Route 7 Corridor

The defendants appeal from the portion of the  order in Conservation Society  of  
Southern  Vermont tha t, within six months from issuance by the  FHWA of the 
project EIS, an EIS concerning development of transportatio n systems in the  
ent ire 2S0 mile Route 7 corr idor must be preiiared.31

Although no plan t presently exists  for cons truct ing a Route 7 superhighway 
through Connecticut, Massachuse tts and Vermont, the dis tric t court made pa r­
ticu lar  findings indic ating  a long range goal of superh ighway construction by the 
respective sta tes and the federal government, acting in par tnership.22 Develoie 
ment is apparently forseen as the piecemeal connection of smalle r segments, 
each considered on an ad hoc basis. It appeared tha t the  EIIWA would not con­
side r a comprehensive corridor- long EIS necessary because the highway as an 
entity would never be charac terized as a “major Federal action.” 33 Judge  Oakes 
emphasized the undesirable consequences if each isolated increment is approved 
in ignorance both of the cumulative environmental  impact of f ragmented growth 
and of major tran spo rtat ion  al tern ativ es that  might  be planned in lieu of h ighway 
construction .34

The government advances the contention that  the scope of the EIS required by 
the dis tric t court is excessive, first, in view of the nonexis tence of any present 
plans to build the three-state highway, and second, in l ight of the relatively small 
portion  of road reviewed here.”

Under the facts as found, we would not dis turb  the dis tric t court's conclusion 
tha t an ultmate Route 7 superhighway is the expec tation of sta te agencies with 
the knowledge and cooperation  of the federal government. We thus  must reach 
the  second issue, whether it was beyond the sound exerc ise of discretion of the 
dis tric t court to order an EIS  considerably gre ate r in scope than the specific 
project  before the agency at this time.

Support for the order below may be found  in NEI’A, which provides tha t the 
EIS  consider the relat ion between short and long term uses of the environment, 
especially where “irrev ersib le and irret rievable  commitments of resources” will 
follow from approva l of the proposed propect.38 NEPA also requires tha t federal

27 D esig n ap pr ov al  fo r th e 1-9 1 co ns truc tion  wa s pri or  to  Feb. 1, 1971 . 1-9 1 co ns truc tion  
In Ve rm on t wa s in  it s fin al ph ase. Even as  to  th e in te rc ha ng e pr oj ec t nt  iss ue  here,  land  
ac qu is iti on  lia s been complete d, co ntr ac ts  have  been aw ar de d an d co ns truc tion  ha s beg un.  
Sl in  O pin ion  5-6 . 22.  n .l .

m  C alv er t Cl iff s’ Co or dina tin g Com mitt ee  \ . AEC , 449  F.2d  110 9 [2 ER C 17791 (D.C . Cir.  
19711 ; Greene Co un ty , snnr a : C ity of  Ne w Yo rk  v. Un ite d S ta te s,  344 F. Su pp . 929  [4 ER C 
1646] (E.D.  N.Y. 1972) (3 -ju dg e co ur t, Frien dl y,  J .) .

22 C alvert Cl iff s’, sn nra ; Green Cou nty, su pra ; E nv ir on m en ta l De fen se  Fu nd , In c.  v. 
Fr oe hlke . 47 7 F.2d  1033 (5 ERC 131 3] (8 th  Cir . 197 3).

30 In Greene Co un ty , th e co ur t he ld th a t as to  ce rt ai n po rt io ns  of  th e pow er lin e co ns truc ­
tio n,  “ [T ]h er e can  be no qu es tio n th a t the Comm iss ion  fa ile d to  com ply  with NE PA . . . . 
Nev er theles s we find no co mpe lling  ba sis fo r hal ting  co ns truc tion of th e lin es  so fa r [80%  ] 
ad va nc ed  . . .” 455 F.2d  a t 424—25. See  also Env iron m en ta l De fen se  Fu nd , In c.  v. 
Fro eh lke.  477  F.2d  1033  [5 ER C 131 3] (8 th  Cir. 19 73 ), an d ca se s ci ted  ther ein.31 362 F. Su pp  a t 638.

32 Id , a t 636.
33 42  U.S.C.  $ 4 3 3 2 (2 )( c) .
31 T he  de fe nd an ts  would  ca st  th is  de te rm in at io n by th e d is tr ic t co ur t as  an  in trusi on  

in to  FH1VA de cision mak ing in co ns is te nt  with  the lim ite d sco pe of rev iew  afford ed su b­
st an ti ve m at te rs . Th e fa ilure  of  th e  FHWA  to  prov ide an y  im pa ct  st at em en t re ga rd in g 
th e en ti re ty  of w ha t th e d is tr ic t co ur t fou nd  to  be an  ong oin g, al be it  piecem eal  deve lop­
men t is no t so sh el te red fro m ju di ci al  rev iew . S cie n ti st s’ In s ti tu te  fo r Pu bli c In fo rm ati on , 
Inc . v. A.E .C.. 481 F.2d  1079  [5 ER C 14181 1D.C Cir.  197 3) : Nat ur al  Re sources De fen se  
Co uncil  Inc . v. Mo rton. 458 F.2 d 827 13 ER C 155 8] (D.C. Cir . 197 2) : City o f Ne w Yo rk  
v. Un ite d Sta te s ( H i .  344 F.Su pp . 929 [4 ER C 1646] (E.D.  N.Y. 19721 (3 -ju dg e cou rt ).  

Th e Ben ning ton- M an ch es te r Rou te  7 pr oj ec t is ap pr ox im at el y 20 mi les  in leng th .33 42  U.S.C. $ 43 32 (2 ) (C ) (l v ),  (v ).  t r  ,  b
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agencies “recognize the world-wide and long-range cha rac ter  of environmental problems." 17 For  consideration  of environmental factors  “to the ful lest  extent possible”, CEQ requires review “beginning at the ear lies t possible point.” 38 CEQ reminds agencies tha t, to be meaningful, impact stat eme nts "are  to serve as the means for assess ing the environmental impact of proposed agency actions, rat her than as a justi ficat ion for decisions already’ made.” 38
The appropriateness of ordering impact statements for entire  development programs when a proposal before an agency concerns only one por tion of a more massive undertaking is not a novel issue in the  c ou rts .40 In Scientist s' In sti tu te  for Publio In formation v. AEC,*1 the plain tiffs  sought to force AEC to prepare an EIS regarding a liquid metal fas t breeder reac tor program to develop fuel for nuclea r powered electr ic genera tors. The AEC conceded tha t at  some futur e time prior to the construction of gene rator plan ts an EIS  would be required, but the agency ascertained administ ratively that  the program, still  in the  resea rch and development stages, was not ripe for prep arat ion of an EIS.  The Court of Ap­peals for the  Dis tric t of Columbia disagreed. It reasoned that  developments present ly occurr ing required the “irreversib le and irre trievab le commitments  of resources," and that  these commitments themselves  would curta il subsequent broad-scale assessment of alte rna tive s.43

Judge  Oakes was equally concerned with the irre trievab le commitment of federal funds to local highway projects without early  atte ntio n to possible al te r­natives to highway development. Furtherm ore,  in con tras t to the situatio n in Scientists' Insti tute  where it was clear  that  an EIS  would be forthcoming at some time covering the reac tor program, in the  Route 7 case it appears  that  no overall impact stat eme nt is likely to emerge spontaneously from the FHWA.
1 he Bennington-Manchester Road is admitted ly a project  with local utili ty. Accordingly, the government  asse rts th at  by submi tting an EIS for this segment compliance is establ ished with the NEPA mandate  to consider the environment from a broad perspective. Tin* FIIWA guidelines themselves would seem to answer this contention. Guidelines in the scope of an EIS provide :

The highway section included in an environmental state men t should be as  long as prac ticab le to permit consideratio n of environmental ma tters on a 
broad scope. If possible, the highway section should be of sub stan tial  length tha t wou'd normal ly be included in a mult i-year highway improvement program.43

[2] Upon careful consideration  of the  facts, and with a sensit ive eye to the options often imperceptibly foreclosed by fragm ented  growth,  we conclude that  the legislation, the regulations and precedent appear to afford ample basis for  Judge Oakes’ determination .43* The court  thus did not abuse its discre tion in con-

i

0

w 42 U.S.C. 5 43 32 (2 ) (E ).  Th e Sen ate re por t ac co mpa ny ing NE PA  st a te s ex pr es sly th a t one fu nc tion  of  the Ac t is  to  pr ev en t decis ion mak in g th a t af fects  th e en vi ro nm en t to  t«ke  pla ce  "in sm all  hu t ste ad y in cr em en ts  wh ich  pe rp et uat e ra th er th an  av oid the rec og ­nized m is ta ke s of  pr ev ious  decade s.”  S. Rep. No. 91-296. 91 st  Cong., 1s t Sess 5 (1 96 9) .3,1 F ed. Reg. 108 56.  10865 (19731.
38 Fed.  Reg. 205 50.  205 52 (1 97 3) . 40 C.F .R.  8 15 00 .2 (a ) m an da te s th a t “ in al l ca ses pr io r to  agency de cision " a de ta ile d EIS  is  ne ce ssary.  Cou rt s al so  ha ve  requ ire d im pac t st at em en ts  pri or to  decision -m ak ing by agencie s. Ca lver t Cl iff s, su nr a,  de sc rib ed  ta rd y  co ns id erat io n of en vi ro nm en ta l fa ct or s ns a "h ol low ex erci se ." 449  F.2d  a t 1128.See als o Arl in gt on  Co al ition  on Tra ns po rt at io n  v. Vo lpe,  458 F.2d  1323  (3  ER C 19951 (4 th  C ir .) . ce rt , den ied . 409  U.S. 1000 (1 97 2)  : Citi ze ns  Env ’l Counc il v. Vo lpe  364 F.Su pp . 286. 293-94 (4 ER C 19701 (D. K an .) , af f’d. 484  F.2d  870  (5 ER C 1989] (1 0t h Cir . 19 73 ), cer t, de nied  42 TTSLW 3584 (Anri ! 15. 1974) : Citi ze ns  fo r Cle an A ir  v. Cor ps of  En gin eers . 349 F. Su pp . 696.  708 (4 ER C 14561 (S .D  N.V. 1972).40 T he re la te d qu es tio n of  ar ti fici al  divi sio n of  a pr oj ec t in to  sm al le r se gm en ts fo r ap ­pr ov al  is cons idered  in  In di an  Lo ok ou t Alli an ce  v. Vo lpe . 484 F.2 d 11 [5 ER C 17491 tS th  Cir.  19 73 ), an d Nam ed  In di vi du al  Me mb ers  v. Tex as  H ig hw ay  Itep t..  446  F. 2d  1013  (2 ER C 18711 (5 th  Cir . 19 71 ), cer t, denie d.  406 U.S. 933 f 1972). Th e te st  fo r w he th er  an is ol at ed  high way  segm en t is th e pr op er  su bj ec t of an  E IS  ap pe ar s to  be w he th er  th e se gm en t has  an  in de pe nd en t u ti li ty , w he th er  it  ha s logica l fu nc tion al  te rm in i PP M  90 -1  8 3 (a ).
41 481 F.2d  10 79  r5  E R C  141 8]  (D .C. Cir . 19 73 ).

827 ^TxV s^ C  Cff °1972TMrCea D eJen*e C o u n c tt > I n c  v - Morton, 458 F.2d“43 P PM  90 -1  116.’° r. . .
4 * In  a re ce nt  pe r cu riam  op ini on , th is  C ir cu it  affi rmed a d is tr ic t co urt  det er m in at io n  re la ting  to  a po rt io n of  th e Ro ute 7 co rr id or  be tween  D an bu ry  an d New Mi lfo rd . Co nn ec ti-  cu t. Cfffgews for Ra lan ced E nv iron m en t an d Tra ns po rtat ion' , Inc . v. Volpe , sl ip  op. 544 9 f6 ER C 20891 (2d Cir . Se pt . 16. 1974 ). In th a t ca se  th e d is tr ic t co ur t de al t sol elv  with th e  q’lPs tion of w het he r or  no t th er e wa s fe de ra l ac tion  in  th e co ns truct io n of th e Dan bu rv - New  Mi lfo rd  po rt io n of  Rou te  7 : it  did  no t co ns ider  th e  iss ue  of th e  ne ce ss ity  fo r an  E IS  co ve rin g th e en ti re  co rr id or . Thu s,  th e affirmance  by th is  Cou rt  of  Ju dge New man ’s spe cific fin din g does no t pr ec lude , an d is un af fected  by.  th e pr es en t af fir man ce  of Ju dg e Oa kes ge ne ra l fin din gs .

54-037 0  - 75 - 9



116

eluding that  the time was appropria te for early, comprehensive and meaningful 
consideration of the environmental impact of an alte rna tive to continued high­
way expansion in the  Route 7 corridor.4*
IV. Consideration of A ltern ative s at Sleepers Rive r

An at tack was leveled by p laintiff s in Vermont Natural Resources on the sub­
stan tive  adequacy of the EIS  for the Sleepers River  interchange because the 
EIS did not consider, as required by NEl’A, other  route locations or the alt er­
native of abandoning the project.45 NEPA’s m andate is clear that  agencies must 
accord thorough heed to the environmental  impact  of reasonably available op­
tions prior  to a formal determ ination to pursue a course of ac tion.40 While con­
sideration  of every conceivable alternativ e is not necessary, “what is required 
is information sufficient to permit a reasoned choice of alternativ es. . . ." 47 Gen­
erally  an EIS must consider the possibility of doing nothing as well as various 
ways to achieve a certa in end.48

The EIS here, in violation of NEl ’A, did not include a discussion of the en­
vironmental impact of not building the Sleepers River  Interchange. Despite this 4
failure, a constella tion of facts  contributed  to the dis tric t Court’s conclusion
that  no injunc tive relief was warranted in this  case. Plain tiffs contend that  a
clear  violation of NEl’A justified injunc tive relief against defendants  pending
compliance with the  sta tute. Ordinarily, we would not take  issue with a rule
tha t, where othe r things are  equal, a clear  viola tion of a sta tut e embodying a f
strong nation al policy m erits injunc tive relief. But in this case the d ist ric t court
found tha t the equi ties clearly and strongly favored the defendan ts.

Three  grounds, each supported by the record, provided  the bas is fo r the d istr ict 
court’s result. We need not decide today whether  fewer  than the sum of these 
would jus tify  withholding injunct ive relief, for here  all were present.

First, the dis tric t court  found that  the general 1-91 highway project  and the 
Sleepers River Inte rchange were at an advanced stage  of completion. 1-91 when 
complete will provide highway transportat ion in Vermont from the Massachu­
setts  border north to Canada. Most of the  construct ion phase is ended and all but 
24 miles of 1-91 are  in service in Vermont.48 The 1-91 portion to be serviced by 
the interchange was almost finished, and the  interchange was found necessary 
to provide adequate access to 1-91. The land acquis ition program for the inter­
change right  of way was accomplished. Cont racts  had been le t and construction 
had begun except for ac tual  diversion of the river bed.50

Second, grantin g an injunction appeared unjus tified where the  outcome was 
virtually undisputed, where  the affected resource  was not “so environmenta lly 
unique [as to require] any special consideratio n,” 51 and where extens ive and 
thoughtful consideration had been given to mitiga ting  the adverse environmental

44 S inc e we affirm th e d is tr ic t co urt ’s re qu irem en t of  a co rri do r- long  E IS  based on 
NE PA . we do no t reac h th e qu es tio n w he th er  such  or de r m ig ht  be bo tto med  on th e ad d i­
tio na l ba sis as se rt ed  by th e  d is tr ic t co ur t, na mely , th e In te rg ov er nm en ta l Co op erat ion Ac t 
of 1968. 42 U.S.C. 8 4231 (1 97 3) .

45 The  EIS  sh al l in clud e a de ta ile d st at em en t of “a ny  ad ve rse en vi ro nm en ta l effect s 
wh ich  ca nno t be avoid ed  shou ld  the nrop os al  be im plem en ted,” as  wel l as  “a lt er nat iv es  to  
the pro po sed ac tion. ” 42 U.S .C. 8 43.3 2(2) (C).

All fede ra l agen cies  ar e re qu ire d to  “s tudy , develop  an d de sc rib e ap pro pri at e a lt e rn ati ves 
to recomm ended co urses of ac tio n in an y prop os al  wh ich  inv olv es un reso lved  conf lic ts 
co nc erning  a lt er nat iv e us es  of av ai labl e re so ur ce s.” 42 U.S.C . 8 43 32 (2 ) (D ).  See also 
S. Ren. No. 91-290, 91 st  Cong. . 1s t Sess.  21.

48 C iti ze ns  Envi ro nm en ta l Counc il v. Volne , 484 F.2 d 870  [5 ER C 19891 (lO tli  Cir. L
19 73 ), cer t, de nied  42 USIAV 3584 (A pr il 15, 1974) : Mo nro e Cou nty Co ns erva tio n 
Council  Inc . v. Vo lpe . 472  F.2d  693 [4 ER C 188 0] (2d  Cir . 197 2) : N at ur al  Re sources 
De fen se  Cou nci l, Inc.  v. Morton.  458  F.2d  827 [3 ER C 155 8] (D.C . Cir . 197 2) ; Co m­
m it te e fo r Nuc lear  Res po ns ib ili ty , Inc.  v. Sea borg, 463  F.2d  783  [3 ER C 1126 ] (D.C.
Cir  1971).

47 N atu ra l Re sources Defen se  Co uncil , Inc . v. M or ton,  su pr a.  (
48 M onroe  C ou nt y Co ns er va tio n Counc il. In c. , supra.
40 I t wa s st a te d  n t or al  ar gu m en t w ithou t co ntr ad ic tion  th a t ap pr ox im at el y 80 % , or  

3.900 feet  of  th e 4.800 fo ot -lo ng  ch an ne liza tion  of  Slee pe rs  Ri ve r wa s a tt ri bu ta b le  to  th e 
1-91 co ns truc tion  to  wh ich  no oh iec tio ns  ar e ra ise d.

“ The  la te  stag e a t wh ich  th is  co ns truc tion  ha s been subjec ted to  at ta ck  prov ides  a 
viv id con tr ast  to  th e si tu at io n  in So ut he rn  Ver mon t,  th e comp an ion case  here,  wh ere th e 
d is tr ic t co ur t orde red ea rl y  co nt em plat ion of  al te rn at iv es , De rm itt ing a mo re mea ning fu l 
ap pr ai sa l. Gre ene  Co un ty , su pra ; A rl in gt on  Co al ition  on Tr an sp or ta tion , su pra ; Ca lver t 
Cli tfu’ . sur>r a.

C1 D ist . Cou rt  sl ip  op inion a t 24. The  Cou rt  no ted th a t al th ou gh  six  a lt e rn ati ve  ro ut es  
we re sugges ted  In th e final E IS  fo r th e re m ai ni ng  24 mile s of  1-9 1, al l co nt aine d iden tica l 
pl an s fo r th e Sleepe rs Riv er  In te rcha ng e.
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consequences of the project. Thus, the  cour t found that  the inte rchange was  es­
sential “for the benefit of the traveling public and the  effective util izat ion of 
1-91” “ as well as for the safety and general welfare  of the citizenry  of St. 
Johnsbury. Elimination of the interchange, the  cour t found, was “a very remote 
possibi lity” 63 and alte rna tive  proposals were “impossible to reali stically  imple­
ment because of adverse ter ra in. ” 64 Further,  in prep aring plans for the  actual  
construction, exhaust ive efforts had been expended to preserve the ecological 
value of the river, notwithstanding the  chan nel iza tion"

Third,  Judge Coffrin found that  the  heavy damage to defendan ts to be ex­
pected from an injunction mili tated  ag ainst its issue. Delay and concom itant cost 
increases would not alone jus tify  noncompliance with the  Act.69 Here, however, 
the  cour t found that  until  the interchan ge was complete the town bore an “im­
permissibly heavy traffic burden,” 67 compromising the quality of life in the  town 
and the safe ty of its inhabitan ts. Also, construction  would provide jobs in an 
area of high unemployment.68 On the other hand,  the delay occasioned by an in­

ti junc tion would be especially costly because of the curtailed construct ion season
in northern  Vermont, which would, in  effect, postpone the  job an ent ire year, al­
though a f ar  shorte r period might be required to comply with NEPA.

[3] The dis trict cour t gave the  above reasons for withholding  injunctive re­
lief notw ithstanding the violation of NEPA in regard to  contemplation of al- 

f  tern atives in the EIS for the Sleepers River Interchange. When a ll the  pertinent
facts are  considered, we cannot say the dis trict court  abused its discre tion in 
so deciding.68

V. The Federal Water Pollution Control Ac t Claim
The plaintiffs in Vermont Natural  Resources  Council also contend th at  the 

dis trict court erred  by concluding it lacked juri sdic tion  to entertain  a claim that  
defe ndants’ chann elization of Sleepers Rive r violated the Fede ral Water Pollu ­
tion Control Act (FWPCA) Amendments of 1972." The court concluded t ha t only 
by waiting sixty  days  af ter  giving notice to t he  adm inis trator, the state, and the 
alleged violator  as required by the st at u te 91 could plaintiffs obtain  review of the 
defe ndants’ actions.

M  I d. a t 23.
M /d . a t 24.
54 I d.  a t 19.
“  Id . a t 21 -2 4.  In  th e co urse  of rev iew  pr io r to is su an ce  of th e final EIS , th er e ha d been 

mee tin gs  with th e U.S. D ep ar tm en t of  In te ri o r Fis h & W ild lif e Se rvi ce an d th e Vermon t 
Fi sh  & Game Dep ar tm en t. Many as pe ct s of  co nst ru ct io n we re ta ilore d to In co rp or at e su g­
ge st ions  to  al le via te  th e en vi ro nm en ta l im pa ct  of  ch an ne liza tion , di rected  to  flood co nt ro l 
an d th e pre se rv at io n of the fish ing , re cr ea tion al  an d ae st he ti c va lu e of  the st re am . Some 
of th e mod ifi ca tio ns  inv olv ed pl ac ing a n a tu ra l bo ulde r fill in th e ch an ne l, de si gn at in g th e 
ste ep ne ss  of  th e ba nk s an d the de pth of  th e ch an ne l, an d p la n ti ng  shad e tr ee s to  kee p dow n 
w at er  te m per at ure , to ho ld the soi l an d to  pr om ot e th e gr ow th  of  ot he r ve ge ta tio n.

56 G reene Cou nty,  su pra ; Ca lve rt Cl iff s’, supra.
67 S lip  op in ion a t 18.
58 Id . a t 35. Thi s would  ap pe ar  to  be of no consequence if  th e u lt im at e ou tco me we re  in 

su bst an ti al  do ub t, but such  wa s no t foun d to  be th e case .
M  A berdeen & Ro ck fish RR . Co. v. Stu den ts  Ch al leng ing Reg ul at or y Age nc y Pr oc eeding s 

(S C R A P ), 409 U.S. 1207 , 1218 [4 ERC . 136 9] (197 2)  (B ur ge r, C.J ., s it ti n g  as  C ir cu it  
Ju st ic e) .

60 33  U.S.C . S 1251 et  seq. (Su pp . 1974).
Secti on  1311 (a ) pr ov id es :

Ex ce pt  in co mpl ianc e with  th is  se ct ion an d [s ec tio n 134 4] of  th is  ti tl e,  th e di sc ha rg e 
4 of  an y po ll u ta n t by an y pe rso n sh al l be  un lawfu l.

Secti on  13 44 (a ) s ta te s :
(a ) The  Sec re ta ry  of  th e Arm y, ac ting th ro ug h th e Ch ief  of Eng in ee rs , may  iss ue  
pe rm its , a ft e r no tic e an d op po rtun ity  fo r pu bl ic he ar in gs  fo r th e di sc ha rg e of dred ge d 
or  fill m at er ia l in to  th e na viga bl e w at er s a t spe cif ied  d isp os al  sit es .

“P o ll u ta n t” is defined  in  33 U.S.C. § 13 62 (6 ) to  in clud e dredged spoil , roc k, an d sa nd . 
'J 81 33 U.S.C. S 13 65 (a ) re ad s in per ti nen t p a r t :

[A ]n y ci tize n may com mence  a civ il ac tion  on hi s own be ha lf—
(1) agai nst  an y pe rso n (i nc lu di ng  (i ) th e Uni ted Sta te s,  an d (i i)  an y o th er  

go ve rn m en ta l in st ru m en ta li ty  or  agency  to  th e ex te nt  pe rm itt ed  by th e el ev en th  
am en dm en t to  th e Con st itut io n) who  is all eged  to  be in vi ol at io n of (A ) an  
eff luent st andard  or  lim itat io n un de r th is  ch ap te r.  . . .

* * *
33 U.S.C. § 13 65 (b ) re ad s :

No ac tion  may  be com mence d :
(1 ) un der  su bs ec tio n (a )(1 )  of th is  se ct io n—
(A) p ri o r to  si xt y da ys  aft er  th e p la in ti ff  ha s giv en no tice  of  th e al lege d vi ol at io n 

(i t of  th e A dm in is tr at or , (i i)  to  th e S ta te  in which  th e all eged  vi ol at io n oc cu rs , an d  
(i ii ) to  an y all eg ed  vi ol at or of th e st andard , li m itat io n , or  orde r. . . .
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After careful consideration we are  not persuaded th at  Congress intended the 
sixty-day notice provision to erect an absolute har rie r to ear lie r sui t by private 
citizens under  the FWPCA.* * * § ** * * §§ However, we decline  to remand the case for a de­
termination of the  merits of plaintiff 's claims. Assuming arguendo that  the  dis­
trict court had jurisdic tion 03 over the  FWPCA claims and, assuming furth er that  
a stre am channel ization project such as the one here would requi re a permit 
under the  Act, we would not employ the equitable powers available  to thi s Court 
to enjoin furth er construction  of the Sleepers River Inte rcha nge unt il such a 
permit is obtained. As alre adj’ pointed out, gran ting  such an injunction  would 
cause serious harm and inconvenience both to St. Johnsbury  and to the general 
travelling public. The purposes which would be served by enjoining construction  
at  this  late date  are simply not sufficiently weighty to balance the  injury which 
furth er delays would cause.

Accordingly, the judgment of the  dis tric t court  in each of these cases will be 
affirmed.

National Association of Counties,
Washington, D.C., May 8, 1975.

Hon. Lloyd M. Bentsen,
Subcommittee on Transportation, Senate Committee on Public Works, 
Washington, D.C.

Dear Senator Bentsen : Enclosed is a state ment of the Natio nal Association 
of Counties for considera tion by the Senate Public Works Subcommittee on 
Tran sportat ion (and the Senate Inte rior  Subcommittee on Environment and 
Land Resources) in connection with  H.R. 3130 and H.R. 3787, rela ting to sta te 
par ticipation  in the prep arat ion of environmental  impact statements.

We hope our comments will be helpful to the  Subcommittees. Please let me 
know if we can provide additional information or assistance.

Sincerely,
R al ph  L. T abor,

Director, Federal Affairs.
82 S ee N atu ra l Re sou rce s De fen se  Counc il, Inc. v. Tra in , Dk t. No. 74-1 433  (D.C. Cir .

Dee. 5, 1974). Ord in ar ily,  th e 60-day  no tic e pr ov isi on s m ust  be ad he re d to  pri or to in it ia ­
tion  of su it  un de r th e FW I’CA. Th e pu rpose of the 60-da y no tic e pr oc ed ur e of S 1365 is 
to  prov ide th e A dm in is tr at or tim e to laun ch  go ve rn m en ta l en fo rcem en t of th e FW PCA in 
lieu of en fo rcem en t th ro ug h pri vat e ci tiz en s su its.  Se e Sen . Rep. No. 92-414, 92nd  Cong.,
1s t Sess ., 79 -80(19 71 ) ; 1972  U.S. Code  Cong. § Ad. New s 3668, 3745.

Ho wever , a cra bb ed  co ns truc tion  of § 1365 which  wo uld  el ev at e th e 60-da y ru le  to  the 
po sit ion of an  ab so lu te  bar ri er  to  ea rl ie r su it  fa il s to  ac co un t fo r § 13 65 (e ), which  
pr eserve s all  pri vat e ri gh ts  to su e fo r re lie f un de r an y s ta tu te  or com mon  law . Mo re­
ov er , a rev iew  of th e legi slat iv e,  h is to ry  of §1365  an d it s pr ot ot yp e,  § 304 of the Clean 
Ai r Ac t, su pp or ts  th e co nc lusio n th a t the pr ov isi on s fo r ob ta in in g ju di ci al  rev iew  se t 
fo rt h  in § 1365  we re no t in te nd ed  to  el im in at e av en ue s pr ev ious ly  av ai labl e to  ci tiz en s 
se ek ing en fo rcem en t of th e Ac t bu t we re  ra th er in tend ed  to  prov ide ci tiz en s with  an  ad di­
ti onal  rem edy . Section  304  of th e  Cle an  Air  Act, 42  U.S.C. §§185 7h et  seq., wa s th e 
model  for the ci tiz en  su it  prov isi on  of  the FW PC A,  an d is su bs ta nt ia lly  id en tic al  to
§ 505  of th e FW PCA. See Sen.  Comm, on Pu bl ic  Works  (L ib ra ry  of  Co ngres s) A Le gi sla ­
ti ve H is to ry  of th e Fed er al  W at er  Pol lu tio n Co nt ro l Ac t Am en dm en ts of 1972,  93 rd  Cong..
1s t Sess. (.Tan. 197 3) (2 vo ls .) , a t  820. 1497. Se e Sen.  Comm, on Pu bl ic Wo rks . A Le gis­
la tive H is to ry  of th e Cl ean Ai r Am endm en ts of 1970,  93 rd  Cong. , 2d Sess. (J an . 197 4)
(2 vo ls .) a t 436-39.

Al thou gh  it  ap pe ar s th a t no co urt  ha s ex pr es sly ru led on w he th er  the § 505 proc ed ure 
is th e ex clu siv e mean s of  ob ta in in g rev iew  of agency ac tion  un de r the FW PC A, d is tr ic t |
co urt s have  in  fa ct  ex ercised iu ri sd ic tion over FW PCA claims ba se d on ot he r ju ri sd ic tion al
st a tu te s.  See  e.g. . Sc en ic  Hu dson  Pr es erva tio n Co nfe rence v. C all aw ay, ------  F. Su pp . ------ ,
6 ER C 1241 (S.D . N.Y. 19 73 ), af f’d 6 ERC 1767 (2d Ci r. 197 4) (e st ab lish in g ju ri sd ic tion  
to  gra n t pe rm an en t an d in in net iv e re lief  fo r all eged  vi ol at io n of § 404 of  FWPCA un de r 
28 U.S.C.  § 1331 an d th e AP A, 5 U.S.C.  §§ 70 1- 06 ) ; N at ur al  Resources De fens e Counc il,
Inc.  v. Quarles,  ------  F. Su pn . ------- (Civi l No. 1629 -73. D. D.C.. Feb  1. 1974). See also .
C it y of  Hi gh land  Pa rk  v. Tr ain.  ------  F.S up p. ------ . 6 ER C 1464 (N.D . Ill. 19 74 ). in '
wh ich  th e co ur t he ld th a t it  ha d ju ri sd ic tion  un de r 28 U.S.C. § 1331 to  rev iew  th e fa ilur e 
of  th e EPA A dm in is tr at or to  pr om ulga te  re gu la tion s in co nf orm ity  with th e Cle an Air 
Ac t. 42 U.S.C.  §§ 1857 et  seq.

Abb ot t La bo ra torie s v. Gar dn er  an no un ce s th e st andard  to  be ap pl ie d:
[J ju d ic ia l review  of  a final age ncy ac tion  by an  ag gr ieve d perso n wil l no t be cu t 

off un less  th er e is pe rs ua si ve  reason  to bel ieve th a t suc h was  the pu rpose of Congres s.
387 U.S. 136, 140 (1 96 7) . See also PRW  St oc k Ex ch an ge , Inc. v. SE C.  485 F.2d  718  (3d  
Cir . 1973).

Sin ce a “p er su as ive re as on ” does no t ap pe ar  in  th is  cas e, th e  no tic e re qu irem en ts  of 
§ 505  would  no t op er at e as  a to ta l ju ris dic tion al  ba r to  en te rt a in in g  pl ai nt if fs ’ cla im.

83 P la in ti ff s as se rt  th a t th e d is tr ic t co ur t ha d ju ri sd ic tion  to  rev iew  un de r ei th er  th e 
fede ra l qu es tio n st a tu te , 28 U.S .C. § 1331, or  th e A dm in is tr at iv e Proce du re  Act, 5 U.S.C .
§§ 701-0 6.



Statement  of the National Association of Counties

This stateme nt is submit ted by the National  Association of Counties  (NACo),  
the only organization repre senting county government at the  nationa l level. 
The purpose of our state men t is to supp ort passag e of H.R. 3787 and H.R. 3130.

At a meeting on April 23-24 , 1975, the NACo Transporta tion  Steering Com­
mittee  adopted a resolution  supporting both bills. We believe H.R. 3130  is 
needed to clari fy legislat ive inten t regarding the adm inis trat ion of the Natio nal 
Environmental Policy Act of 1969 (NE PA ) nationwide and across all federal 
grant- in-aid programs. In the event that  consideration  of the  broad  issues 
involved in amending NEPA might prevent speedy action on H.R. 3130, we 
suppor t immedia te passage of H.R. 3787 to provide relief  for Connecticut, New 
York, Vermont, and other sta tes where  litigation  is delaying highway con­
struc tion  as a resu lt of the decision of the Second Circu it Court  of Appeals in 
the case of Conserva tion Society of Sout hern  Vermont v. Secreta ry of 
Tran spor tatio n.

NACo strongly supports federa l programs aimed at  preserving  and prote cting  
this nat ion ’s environm ent and na tur al resources. We believe, however, th at  the  
adm inis trat ion of such program s should be undertak en by that  level of gov­
ernment with  the capacity  to adm inis ter them, which is closest to the problem 
and the concerned citizens. Our platform, as it deals with  the environ ment, 
st at es :

“We feel that  the majo r role of the fede ral government in protectin g the 
environm ent is in the fields of researc h, technical and financial assistan ce and 
setti ng of uniform  minimum stan dar ds rela ted to public heal th and the quality  
of the  enviro nment  . . .”

NACo’s Transp orta tion  Steering  Committee adopted a resolut ion passed  by t he 
County Supervisor’s Association of Calif ornia . The resolution sugges ts even 
gre ate r .reliance on sta te  and local involvement than  is called for by the pending 
legislation. This  resolution, which ou tlines general principles to be followed in any 
program of assis tance to st ate  or local govern ment, recom mends:

The federal and sta te governments should develop broad-b rush proce dural  
guidelines and general post-au dit compliance procedu res under which fede ral and 
sta te funds could be u tilized with fewer adm inistra tive regula tio ns;

There  should be federal certificat ion and acceptance of st ate, city an d/or  county 
sta nda rds  a nd requirements for purpose s of meeting a ll facets of f eder al requ ire­
ments, including environmenta l reviews  . . .

NACo believes that  the process which the Federal Highway Adm inist ratio n 
(FH WA ) has developed for preparing  the Envir onme ntal Impact Stateme nt 
(E IS ) is a step in the righ t direction.  The FHWA process involves fede ral dis­
tri ct  engineers directly  in the development of the EIS by local and sta te  officials. 
The par ticip ation  of sta te and local agencies in this  process should be enco uraged 
and strengthened, towa rd the end contemplated in our Steerin g Committee reso­
lution. To clar ify the confusion created by the Cour t decision, legislative  action  
is u rgent ly needed.

H.R. 3130 would grea tly relieve the curre nt and possible fut ure  confusion. We 
suppor t extension of this clarification to programs  beyond the  immediate case 
involving a highway in Verm ont County government throughou t the  United 
States is genera lly involved, not only in the feder al-aid  highway program, but  is 
frequently the recipi ent of gra nts  from othe r federal agencies potentially  affected 
by the court decision. Our member counties are  g rantees of the Law Enforcement 
Assistance Agency, (De par tme nt of J us tic e),  Bure au of Outdoor Recre ation (De­
par tme nt of the In te rio r),  Department of Heal th, Educat ion, and Welf are (p ar ­
ticu larly  for hosp itals  and healt h-rel ated  pro gra ms ), Environmental Prote ction  
Agency, Housing  a nd Urban Development, D epar tmen t of Agriculture, and other s 
which involve par ticipat ion  and join t effort by f ederal and sta te agencies in ca r­
rying  out  of NEPA-imposed requirem ents.

Unless H.R. 3130 is passed in the nea r futu re, unnece ssary and unrea sonable 
delays in the  cons truct ion of projects unde r these progra ms will resu lt. This 
would mean undue delay in providing needed services to our citizens, along with 
exace rbation of unemployme nt in the construction industry,  which is alre ady  so 
har d-h it by recession.

If the Vermont court  decision is not overturned  by legislative  clarif icatio n of 
NEPA, the opinion may stand that  Federal agencies must perform the  ent ire



impact analysi s, even when the same informa tion is alrea dy put  togeth er by the 
rele van t sta te agency, which is closer to the area and genera lly more knowledge­

able about  poten tial enviro nmenta l concerns.
As testimony in heari ngs before the Committees has  alre ady suggested, the 

FHWA  has conservatively estim ated tha t 2,00 0 to 3,00 0 addi tional feder al em­
ployees would be needed if FHWA were to unde rtake  the  complete pre paratio n of 
the EIS.  It is likely that  proje cts long delayed while sta te agencies geared up to 
perform the EIS analy sis would be delayed for two or more addition al years  if 
legisla tive clarificat ion is not adopted. Fur ther , the  e xistin g sta te review process, 
which has been unde rtake n at a direc t cost of $50  million to one sta te (Ca lifo r­
nia ) for highway proje cts alone, would be unnecess arily duplicated.. We believe 
such a situ ation would be intole rable to our members, as public officials, as well 
as to you as members of the Congress.

Sierra Club,
Washington, D.C., May 7 ,19 75 .

Hon. J ennings Randolph,
Chairm an, Senat e P ublic Works Committee,
Washingto n, D.C.

Dear Senator Randolph : P lease make this let ter  a pa rt of the hear ing record 
on H.R. 313 0 and H.R. 3787 , bills to clarify the responsibi lities  of Fede ral and 
sta te  officials for the prep arat ion of evironmenta l impact  state men ts on majo r 
Fed eral actions  under the  N ationa l Environm ental Policy Act.

I would like to commend the tw’o committees on holding these he ari ng s; how­
ever, I strongly believe that  insufficient time has  been allot ted. More hearin gs 
need to be held to inves tigat e the  broad implicat ions of the legislation, especially 
H.R. 3130. The pressu res for fas t action on the bills has  been artiflcally create d 
by t he Departmen t of Tran spo rtat ion. I urg e you to sep ara te fact from fiction with 
respect to these pressu res and to take  the time necessary for a thorough review 
of the impact of this legislati on upon the Nation al Envir onme ntal Policy Act and 
upon Federa l p rograms an d age ncies affected by th e l egislation.

As I state d in the House hearin gs, we believe th at  the legislati on is unneces­
sary  ; the situ ation  can be take n care of by Adm inist rativ e remedy. We oppose 
H.R. 378 7 because it tac itly  sanction s “segme ntatio n” of NEPA state men ts for 
mul ti-st ate projec ts and because it provides a special exemption for one Feder al 
agency. We oppose H.R. 313 0 because it would apply to any “stat e agency or offi­
cial .” Its  applica tion to all federal programs in which a sta te  agency is an appl i­
can t for federa l funds, licenses, or approva ls has  not been thoroughly considered 
and is fa r too broad.

More heari ngs in Washing ton are  necessary to h ear  from othe r F edera l agencies 
which could be affected by the  bills. Field heari ngs would be highly desira ble to 
receive inform ation about the perform ance of local officials in prepa ring enviro n­
mental  impact state ments. We hope you will delay any immedia te action on th ese 
bills and schedule a dditi onal  hear ings  a s soon a s possible.

Sincerely,
Linda M. Billings, Washington Representative.



121

TESTIMONY OF

ROBERT A. GEORGINE
PRESIDENT

BUILDING AND CONSTRUCTION TRADES DEPARTMENT, AFL-CIO
ON

H.R. 3787 AND H.R. 3130

> BEFORE JOINT HEARING OF THE

SENATE PUBLIC WORKS SUBCOMMITTEE ON TRANSPORTATION
1 AND

SENATE COMMITTEE ON INTERIOR

MAY 5, 1975
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While America is in a recession, the construction industry 
is in a severe and protracted depression. The plight of the 
construction industry stems from a set of deliberate policies 
designed to fight inflation with recession.

The simple truth is that over the past eighteen months, the 
Federal Reserve Board, the Office of Management and Budget, and 
the Council of Economic Advisers have pursued policies designed 
to bring inflation under control by choking the construction 
industry through high interest-tight money policies, by freezing 
many housing construction programs, by cutting back on the other 
federal construction programs, and by defiantly impounding many 
billions of dollars of funds contrary tc the intent of Congress.

Beyond doubt, the construction industry has borne an 
unfair and disproportionate burden in the Administration's 
discredited strategy of balancing the budget.

In short, the construction industry - the nation's largest 
industry - its bellwether of prosperity - has been the principal 
victim of governmental action.

The most recently available statistics give little reason 
to expect anything better in 1975. Unemployment for the month of 
April in the construction industry reached a staggering 19.3 
percent, when seasonally adjusted. This translates into 832,000 
unemployed construction workers.

The construction industry has been laboring under double­
digit unemployment for ten consecutive months.

These* figures, however, are only an average. In Connecticut 
for example, unemployment is 23%, it is 26% in Vermont and 30%
in New York.
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Even worse, unemployment is a lengthening problem. The 
number of workers idled for twenty weeks or more is over 225,000.

Underemployment is an equally grave problem. *
According to Labor Department studies, the average fulltime 

(more than 700 hours) construction employee works an average 
of 1,200 hours at his trade each year—  at least 800 hours less 
than the average industrial worker. The past year has seen the 
average number of hours worked per week by a construction worker 
consistently decline. Due to the scarcity of work, many local 
unions are being forced to adopt shorter work weeks. Nevertheless, 
these workers are counted as employed.

The building industry is suffering. Skilled tradesmen, 
discouraged by the impossibility of finding work, are simply 
deserting the industry. By putting the building industry back 
on its feet, we can halt this attrition and make use of some of 
this country's most skilled and productive workers.

High construction unemployment is a tremendous cost to the 
entire economy.

It has been estimated that each additional percentage point 
in unemployment costs the Federal Treasury 14 billion dollars in 
lost revenue and 2 billion dollars in unemployment compensation 
payments. It is readily apparent that over 850,000 unemployed 
construction workers are costing the Federal Government alone 

billions upon billions of dollars.
Furthermore, when we add the multiplier effect of unemployment 

in related and other industries caused by the depression in 
construction, the total unemployment comes to nearly three million 
people. This is over one-third of the nation's total unemployment



and clearly demonstrates that the depressed construction industry 
is only fueling this country's overall unemployment problem.

The human cost of unemployment is incalculable and cries out 
for attention.

For the old, unemployment is a constant, demeaning, self- 
confidence destroying worry.

Economic predictions for 1975 anticipate further increases 
of joblessness to higher and higher levels. The only disagreement 
among responsible observers is the level of unemployment the nation 
will experience.

These are clearly times to forge new programs to aid the 
jobless and guarantee that existing programs are maintained and 
strengthened. However, a recent U. S. Court of Appeals ruling 
has effectively shut-down highway construction in three states, 
a decision which can only heighten construction unemployment in 
these areas.

On December 11, 1974, the U. S. Court of Appeals for the 
Second Circuit in the case of Conservation Society of Southern 
Vermont vs. Secretary of Transportation, et al, held that the 
Federal Highway Authority must formulate and prepare its own impact 
statement to assess the environmental effects of proposed federally 
funded highway projects.

This ruling has had the effect of stopping any new highway 
projects in the three States within the jurisdiction of the second 
circuit, namely, Vermont, Connecticut, and New York.

Due to the current national effort during this period of 
recession, with spiraling unemployment, to provide jobs within 
the construction industry, Congressman Howard of New Jersey



introduced H. R. 3787 to amend Section 109 of Title 23, United 
States Code which would remove the restraint imposed by the
Vermont Case.

The second circuit decision has imposed a standard for the 
preparation of environmental impact statements more rigid than 
those required in a majority of States.

The bill, H.R. 3787, if passed would enable the Secretary of 
Transportation to adopt as his own any environmental impact 
statement prepared by the State. It leaves to the Secretary the 
final decision as to how extensive an environmental study has to 
be in order to conform with the intent and purpose of the National 
Environmental Policy Act.

No single group of Americans is more concerned with creating 
and preserving a harmonious environment for all Americans than 
union building tradesmen.

Building tradesmen deserve and desire a safe and healthy 
working environment as they build America.

Consequently, our record in supporting the environment is 
second to none. The Building and Construction Trades Department 
actively supported the original Federal Pollution Control Act 
of 1948, the 1956 amendments, the Clean Air Amendments of 1972, 
the National Environmental Policy Act of 1969, and sections of 
other federal statutes, such as the Housing Act, the Ocean 
Dredging Act, and the Flood Control law, which contain environmental 
requirements.

In short, the Department is prepared to support any necessary 
proposals which will provide an orderly system to protect tie



environment, while taking into account the need to fulfill our 
national needs and maintain our economic well-being.

The Department is deeply troubled by the manner in which 
environmental statutes are being abused in practice. We are 
concerned:

That the interests of the tradesmen who build America are 
being totally shunted aside;

That construction programs vital to this nation's present 
and future well-being are being destroyed;

That litigation on technicalities rather than substance is 
rapidly becoming the order of the day;

That there are interminable delays;
That there is no finality, no orderly regulatory scheme, 

but a multiplicity of laws, regulations, administrative agencies, 
public bodies, forms, and actions where far too often, a premium 
is placed upon the ingenuity of counsel in raising yet another 
technical issue rather than the merits of the action itself.

The recent decision of the Second Circuit Court of Appeals 
affecting over 80 scheduled construction undertakings was based 
purely upon a technicality and illustrates our frustration.
There, contrary to four other appellate courts, the second 
circuit held that the federal agency must prepare its own environmental 
impact statement, rather than rely upon a state statement, which 
was not challenged on its merits.

The Building and Construction Trades Department urges that



the Congress, before it enacts any further environmental legislation, 
thoroughly review the entire environmental program, to the end 
that an orderly federal system be developed to replace the present 
hodge-podge programs. Such a program should establish a single, 
orderly, decision-making process that would provide for environmental 
impact at the earliest possible planning stage, and final termination. 

In the interval, the Department urges speedy passage of H.R.
3787.

There has to be a compromise between those who would not 
disturb a single leaf on a beautiful tree or build a power plant 
on a single river or lay a pipeline through a single valley and 
those who would build and construct without any regard for the 
change they might be wreaking.

In addition to H.R. 3787, Congressman Howard has also 
introduced H.R. 3130, which this committee is considering.
This bill would permit an increase in the Federal matching share for 
Federal-aid highways and certain mass transit projects approved 
during the period February 12, 1975 to the end of this fiscal year. 
These increases could be up to 100 percent Federal share to be 
advanced to a State, upon request, from a State’s existing Federal 
apportionment. In return, the State must agree to pay back such 
increases to the Federal Government by December 31, 1976. Failure 
on the part of any State to honor this commitment would result in 
the withholding of future Federal-aid project approvals in the State.

Mr. Chairman, this bill offers a solution to problems many States 
are presently experiencing in meeting the matching requirements 
for the construction of Federal-aid highways. As you know, the
President on February 12 of this year suddently released $2 billion
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in impounded highway funds to provide a stimulus to our declining 
economy. The States, of course, did not anticipate this release, 
and many States are simply unable to meet the additional requirements 
for State matching. In order to meet the goal of obligating the 
entire $2 billion before the end of the fiscal year, I believe we 
must relax temporarily the matching requirement. Any increases 
advanced to a State for this purpose would be paid back to the 
Federal Government.

The Department sincerely urges both committees and the 
Senate to support both of these important measures to provide jobs 
and to stimulate our declining economy.
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