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COST ACCOUNTING STANDARDS, WAIVERS, AND
COMPLIANCE

WEDNESDAY, AUGUST 20, 1975

U.S. SENATE,
JOINT COMMITTEE ON DEFENSE PRODUCTION,

Washington, D.C.
The Joint Committee met at 10 a.m., pursuant to call, in room 5302,

Dirksen Senate Office Building, Senator William Proxmire (Vice
Chairman of the Joint Committee) presiding.
Present: 'Senators Proxmire and Sparkman.
Senator PROXMIRE. The Joint Committee will come to order.
Today's hearings have been called to inquire into the circumstances

surrounding the recent request of the Department of Defense to ex-
empt the United States Steel Corp. from the Government's uniform
cost accounting regulations.
The Joint Committee is interested in looking into this request for a

waiver, not as an isolated instance, but as a reflection in general of
the Defense Department and contractor compliance with the Cost Ac-
counting Standards.
The legislation establishing uniform Cost Accounting Standards and

a board to administer them developed in the Senate Banking Com-
mittee of which I am chairman and which is kind, of a parent com-
mittee of the Joint Committee on Defense Production. We had a long
fight over these Standards and it took months to get the Banking Com-
mittee—and then the Senate and House—to adopt the Cost Accounting
Standards legislation and to get the President to sign it into law. But
it is now the law of the land.
Admiral Rickover and Elmer Stoats, the Comptroller General,

played the significant roles in persuading the committee and the Con-
gress to adopt uniform standards. It's interesting that they were the
two men that pushed it so hard because some people argue that the
uniform standards are detrimental to the Defense Department, 'detri-
mental to the defense industry, and detrimental to the national secu-
rity. Admiral Rickover is an expert on procurement. He is perhap
the most brilliant advocate of effective procurement that the Armed
Forces have produced in a long time. Elmer Staats, who was first
appointed to high Government office by President Truman, is
recognized by us all as a man of great integrity and great competence.
Now why ,did we adopt the uniform standards? Because we became

convinced that the lack of uniformity in reporting costs made it im-
- possible to determine what the costs—especially of military procure-
ment—were to the Federal Government.

(1)
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Admiral Rickover estimated that this failure to insist on uniform,
accountability was costing the Government $2 billion a year, and in all
of our testimony no one contradicted him.

Obviously it is tempting for defense contractors, on a cost-plus con-
tract or any contract in which costs determine what the Government
pays them, to charge 'as much of their overhead and other costs as they
can get away with and without uniform Cost Accounting Standards
they can and, in fact, for years did get away with plenty. That defense
contractors would resist Cost Accounting Standards that cost them bil-
lions and seek waivers if they could get them is as sure and predictable
as the morning sunrise.
Whether these Cost Accounting Standards do, in fact, save the tax-

payer a billion or two or three a year, they are also essential as a
matter of plain and simple fairness among all contractors. Without
uniformity some contractors would be treated far better than others.
The Standards have brought a degree of integrity to Government pro-
curement that it sorely needed.
Now with this background consider what we are up against in this

hearing.
If a company as large and powerful as United States Steel could

flatly refuse to comply with the Standards, the precedent would be-
' devastating. The Board and its Standards would be dead.

It is to the great credit of this Board—of all its distinguished mem-
bers—that they stood up to two of the most powerful institutions in
the country, United States Steel and the Department of Defense,
and that they refused to waive the Standards and stood fast. I think
if we examine the membership of this Board we can see that these
aren't a group of all-out liberals or radicals or people who are criti-
cal of defense. It consists of Elmer Staats, whom I have already
mentioned; Herman Bevis, the former senior partner of Price-
Waterhouse, a very distinguished accounting firm; Robert Mautz,
partner of Ernst & Ernst, who has a similar background and quali-
fications in accounting; Terence E. McClary, the Assistant Secre-
tary of Defense (Comptroller) ; and John M. Walker, of Texas In-
struments, a defense contractor.

Let's make it clear this is not a matter of showing disrespect for
United States Steel or the Defense Department or of the profit sys-
tem. The Board consists of five men, all of whom fully recognize
the vital importance of profits—good profits for a prosperous de-
fense industry and the necessity of a strong defense industry to our
national security.
It is my understanding that, after intensive discussions with the

Board, United States Steel has found it possible to comply with uni-
form Cost Accounting Standards on the contracts at issue. These con-
tracts are vital to the Navy's new submarine programs and I want to
congratulate the representatives of United States Steel for the steps
they have taken so far toward overcoming their earlier objections to
these cost standards. However, as I read the letter, which is the only
document that we have indicating compliance, I don't see that it
means much and it may mean nothing. I'm going to read it at the con-
clusion of my remarks in just a minute.
It is important, however, that we make a public record of these

developments.
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In this same connection, it is my hope also to examine certain of the
contract-related programs being undertaken by the Department of
Defense under the general heading of "Improving Relations Between
DOD and Industry." Included in this package are proposed changes
in source selection procedures, manpower reductions in the Defense
Contract Audit Agency, accelerated progress payments to industry,
faster settlement of contractors' claims, fewer audits of contracts
and contract performance, higher dollar thresholds for contracts
that may allow contractors to escape statutory labor requirements,
and a series of profitability studies to determine whether contractors
are making too small a profit.
In these matters, I share the concern of Defense Department offi-

cials who wish to avoid undue erosion of our industrial base. Yet we
need to be on guard against excessive inflation of our already swollen
military budget, and to protect the integrity of our contracts and the
defense contracting business. •
An objective, equitable, and aboveboard contracting procedure and

the industry information which will allow for a fair determination of
costs and profits are essential to the safeguarding of the public
purse. We need to insure that the current concern for contractor
profits in the defense industry is not merely the result of the develop-
ment of more lucrative profit margins in other markets, especially
overseas markets.
• Today's hearing will begin with the testimony of Mr. Arthur
Schoenhaut, Executive Secretary of the Cost Accounting Standards
Board. He will be followed by Dr. John Bennett, Acting Assistant
Secretary of Defense for Installations and Logistics, whose office has
a primary interest in defense production and in the integrity of the.
contracting process.

Before you testify, Mr. Schoenhaut, I'd like to read the letter I
mentioned earlier because this letter seems to me to leave considerable
question as to the extent to which United States Steel has in fact
agreed to comply. This is a letter from the Vice President and Comp-
troller of United States Steel Corp., Mr. B. D. Smith, dated August
15, to Mr. Arthur Schoenhaut, Executive Secretary of the Cost
Standards Board.
[Letter follows:]

UNITED STATES STEEL CORP.,
Pittsburgh, Pa., August 15, 1975.

Mr. ARTHUR SCHOENHAUT,
Executive .Secretary, Cost Accounting Standards Board,
Washington, D.C.
DEAR Mn. SCHOENHAUT : Based upon our extensive discussions with you and

the several members of your staff and the DCAA audit representatives in our
meetings here in Pittsburgh during the past two days, we are presently of the
opinion that our long established standard cost accounting system, as presently
constituted and structured, provides the basis for compliance with Cost Account-
ing Standards at any of our affected profit centers performing contracts or
subcontracts to which such standards are applicable and not otherwise ex-
eluded or exempted from compliance by applicable law or regulations.
We intend to comply with applicable requirements of the Cost Accounting

Standards Board in any appropriate instance where statutory or regulatory
exemptions are not available in connection with contracts or subcontracts ac-
cepted by U.S. Steel. As we have previously informed you, U.S. Steel has as-
sured Electric Boat that there will be no delay in meeting our delivery promises
because of any possible problems in working out the applicability of Cost
Accounting Standards.
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We appreciate the time and effort expended by you and your associates in
meeting with us here in Pittsburgh the last two days and also in our earlier
meetings in Washington. We believe our discussions have been very helpful in
our having a better understanding of the requirements of these Standards and
to the satisfactory resolution of the matter.

Very truly yours,
B. D. SMITH.

Now that letter seems to be an agreement to comply,with the Stand-
ards. I get the feeling, however, that it's kind of like the recommenda-
tion that Senator George Aiken made in the Senate for the benefit of
President Nixon or President Johnson at the time that the Vietnam
war—I think, as a matter of fact it goes back to 1966 when the war was
not going too well. What Senator Aiken said essentially was: "Why
don't we simply declare that we won and get out?"
I have a feeling here that what United States Steel has done is say

they are not going to do much about their present accounting system
or changing their cost methods to make them comply to the uniform
system required by the Board because in their view they comply
now. Therefore, in their view they are complying and therefore there's
no problem. Now I hope that I misunderstand this. I hope that what
I have just said is not the case, but I think there's nothing in this
letter to indicate that there's going to be an effective compliance by
United States Steel.
I would hope this morning, Mr. Schoenhaut, that you can indicate

how effective this compliance is and where the teeth are to make sure
we have the compliance.
Now if you would introduce the gentlemen who are with you and

proceed. As I think you understand, we hope you can confine your
remarks to 10 minutes or so and then we can have some questions.

STATEMENT OF ARTHUR SCHOENHAUT, EXECUTIVE SECRETARY,
COST ACCOUNTING STANDARDS BOARD, ACCOMPANIED BY
HARRY VAN CLEVE, GENERAL COUNSEL, AND WILLIAM
PARKER, PROJECT DIRECTOR

Mr. SCHOENHAUT. Thank you, Mr. Chairman.
On my left is Harry Van Cleve, General Counsel of the Board, and

on my right is William Parker, a project director for the Board.
We are pleased to appear before you today to discuss the Cost Ac-

counting Standards Board's recent decision to deny the request by
the Department of Defense that the Board waive its requirements with
respect to five proposed subcontracts to be awarded to the United
State Steel Corp. The subcontracts would be awarded by the Electric
Boat Division of General Dynamics Corp., a Navy prime contractor
for construction of nuclear-powered submarines.
The Cost Accounting Standards Board was established as an agent

of the Congress by Public Law 91-379, enacted on August 15, 1970.
The Board's primary functions under that law are: (1) To promul-
gate Cost Accounting Standards designed to achieve uniformity and
consistency in the cost accounting principles followed by defense con-
tractors and subcontractors and (2) To develop regulations under
which such contractors and subcontractors shall be required, as a
condition of contracting, to disclose in writing their cost accounting
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practices. Ten Cost Accounting Standards have been promulgated by

the Board and two additional proposed standards have been pub-

lished in the Federal Register as exposure rafts for public comment.

In addition, the Board has issued a disclosure statement that must

be filed with procurement agencies by those companies which received

annual prime contract awards of negotiated defense contracts totaling

more than $10 million. The filing requirement was recently extended

to cover companies who receive more than $10 million of both nego-

tiated prime contracts and subcontracts during fiscal year 1976.

The Board is authorized to prescribe rules and regulations exempt-

ing from the requirements of Public Law 91-379 such classes or

categories of defense contractors or subcontractors when it determines,

on the basis of size of the contracts involved or for other reasons, that

exemption is appropriate. Acting within the scope of this authority, the

Board prescribed rules for the submission of requests for waiver of its

requirements, recognizing that circumstances could arise when it

might be impractical to apply Cost Accounting Standards or to require

disclosure of cost accounting practices.
One of the rules pertaining to waiver of Board requirements cover-

ing contracts or subcontracts with domestic concerns is set forth in

4 CFR 331.30(c) (1).
In summary, the rule provides that a request for waiver from the

relevant Federal agency must be supported by—
(1) An unequivocal statement of the proposed contractor's

refusal to accept Cost Accounting Standards:
(2) Information concerning any prior acceptance of the Cost

Accounting Standards Contract Clause by the proposed
contractor;
(3) Data regarding the dollar amount of the proposed award

and other awards during the past 3 years;
(4) A statement that no other satisfactory source is available;

(5) A statement of alternative methods of fulfilling the
agency's needs that were considered and the reasons for their
rejection; and
(6) A statement of the steps being taken by the agency to estab-

lish another source of supply for the future.
These requirements, we believe, tend to make both the prospective

contractor or subcontractor and the Government seek agreement on
the inclusion of the Cost Accounting Standards Contract Clause in the
contract or subcontract being negotiated or to find other means of
establishing the reasonableness of prices being negotiated before com-
ing to the Board to obtain a waiver of Board requirements.
I might note here that on two occasions in the past, the Department

of Defense—DoD—has urged the Cost Accounting Standards Board
to delegate to it the authority to grant waivers on individual contracts
on the grounds that such a delegation would permit more expeditious
processing of waiver requests. The Board declined to delegate the
waiver authority to DoD because it believes it should retain control
over a matter as important as total deletion from a contract of the
requirement that a contractor comply with Board requirements.

Also, the Board's retention of its waiver authority has not unduly
delayed action on waiver requests. The Board has been able to consider
and take action on each waiver request by the need date specified in
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the request, even though in some cases the procurement situation was
urgent. It seems fair to conclude that since the Department of Defense
supported the request for the United States Steel waiver, it would have
granted the waiver had it the authority to do so. For the reasons that
I will discuss, the Board concluded that the granting of such a waiver
would be inappropriate.
Because of the restrictions upon the granting of waivers, requests

for waiver have been relatively infrequent. In the 4 years that the
Board has been operating, 11 waivers have been granted to U.S.
domestic contractors and all of these were on contracts of under $1
million. Based on information furnished by the requesting Govern-
ment agency, each of the waivers granted was judged to be one-time—
or at least very infrequent—procurements from the company involved;
they involved a procurement from a sole source; and the urgency
and essentiality of the procurement precluded any alternative to mak-
ing the proposed contract.
In addition, there were 32 waivers granted to foreign contractors

and foreign governments who objected to following both U.S. regula-
tions and those of the foreign country, and for whom circumstances
were cited similar to those cited with respect to domestic contractors;
that is, sole source and essentiality of the procurement.
The Board denied nine agency requests for waiver, including the

most recent denial of an application for waiver in connection with
United States Steel subcontracts, because the need for the waiver had
not been fully demonstrated or granting the waiver would set a prece-
dent for substantial departure from the Board's statutory objectives
of uniformity and consistency.
It was clear from the Department of Defense waiver request to the

Board that United States Steel had unequivocally refused to accept
the Cost Accounting Standards Clause in subcontracts with the Elec-
tric Boat Division of General Dynamics, the Navy's prime contractor.
The stated reasons for a corporate decision that United States Steel
would not accept Board requirements are that (1) only one-half of 1
percent of its business is Government related; (2) the imposition of
Standards would require possibly far-reaching changes to its very
elaborate accounting system, "the consequences of which cannot be
fully evaluated at this time"; and (3) the Law is unreasonable when
applied to this business situation.
Apparently, there was no effort made to analyze the impact or merit

of Cost Accounting Standards. It appears that United States Steel
concluded that it is satisfied with the accounting practices it has al-
ready devised for its commercial business and that the volume of Gov-
ernment business does not justify the possible consequences of comply-
ing with Cost Accounting Standards.

Since its inception, the Board has vigorously encouraged the co-
operation of all those who might be concerned with the impact of Cost
Accounting Standards. The Board has urged industry and others
knowledgeable in the area of cost accounting to participate in the
Board's research process. There are now more than 1,700 organiza-
tions and individuals to which Board questionnaires, proposals, and
promulgations are regularly mailed for comment, testing, and evalu-
ation. The assistance of these organizations and individuals constitutes
an: integral part of the Board's research process.
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• United States Steel generally has not participated in the Board'sresearch process. To the limited extent that comments have been re-ceived, the essence of those comments has been accommodated in Stand-ards and regulations promulgated by the Board. The company has notresponded to most of the research questionnaires or exposure drafts ofStandards published in the Federal Register for comment. Thus, theBoard was not in a position to know -whether compliance with CostAccounting Standards would require possibly far-reaching changes toUnited States Steel's cost accounting system.
In this regard, the Board, by letter dated November 20, 1972, advisedUnited States Steel of its concern about the company's decision not toparticipate in a research questionnaire seeking information on com-pany practices and views on the use of standard costs in various indus-tries. Companies psing continuous-flow manufacturing techniques,which include the use of standard costs, responded to the question-naire. United States Steel did not respond to the Board's letter ofNovember 20, 1972.
The total amount of United States Steel subcontracts for which a.waiver was requested by DoD on July 15, 1975, is almost $7 million.Had the Beard granted the waiver, this action would have been thelargest dollar volume of contracts that the Board authorized to beperformed in the United States without the application of Board re-quirements. To grant a waiver on these subcontracts would representa substantial impairment of the Board's basic efforts to assure uni-formity and consistency. It seems clear that approval of the waiverwould have led to future DoD waiver requests for United States Steelcontracts and might well have encouraged waiver requests on behalfof other companies in similar situations. The basic statutory objec-tives of obtaining increased uniformity and consistency in the pricing,administration, and settlement. of negotiated defense contracts andsubcontracts would have been seriously undermined. The denial of thewaiver request by the Board was, therefore, in consonance with itsresponsibilities under Public Law 91-379.
Since the Board's July 28 denial of the request for waiver, we havemet several times with representatives of United States Steel to dis-cuss acceptance of the Cost Accounting Standards contract clause andcompliance with Board requirements. In its July 15 request forwaiver, the Department of Defense identified one prime contract for$736,000 with United States Steel which included the contract clause.However, representatives of United States Steel identified four ad-ditional piime contracts and two subcontracts, aggregating about$72,5 million, which were awarded in calendar years 1972 and 1973and which contained the contract clause.
United States Steel believes that it complied with the Cost Account-ing Standards Board requirements then in effect in performing onthese contracts. We were also advised by United States Steel that nineadditional negotiated subcontractors totaling about $6.2 million wereaccepted in 1974 and 1975 conditioned on waiver of the contract clause.However, DoD has not requested the Board to waive its requirementsfor these procurements and the subcontracts should contain the clause.In our meeting with United States Steel representatives we discussedin some detail United States Steel's cost accounting system at theplants that produce steel for the Department of Defense and whether
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that system can be adapted to comply with 
Cost Accounting Standards.

We have been advised by United State
s Steel that it is now of the

opinion that its cost accounting system, as 
presently constituted, pro-

vides the basis for compliance with Cost A
ccounting Standards at any

of its profit centers performing contract
s or subcontracts to which

such Standards are applicable. Also, Uni
ted States Steel intends to

comply with the Board's Standards, rules, 
and regulations in those

procurements where compliance is required.

That completes our statement, Mr. Chairman
. We would be pleased

to respond to questions the Joint Committ
ee may have.

[Prepared statement of Mr. Schoenhaut follows:
]

STATEMENT OF ARTHUR SCHOENHAUT, EXEC
UTIVE SECRETARY, COST ACCOUNTING

STANDARDS BOARD

We are pleased to appear before you
 today to discuss the Cost Accounting

Standards Board's recent decision to den
y the request by the Department of De-

fense that the Board waive its re
quirements with respect to five proposed

subcontracts to be awarded to the United 
States Steel Corporation. The subcon-

tracts would be awarded by the Electric
 Boat Division of General Dynamics

Corporation, a Navy prime contractor f
or construction of nuclear-powered sub-

marines.
The Cost Accounting Standards Board w

as established as an agent of the

Congress by Public Law 91-379, enacted on A
ugust 15, 1970. The Board's primary

functions under that Law are (1) to promulga
te Cost Accounting Standards de-

signed to achieve uniformity and consisten
cy in the cost accounting principles

followed by defense contractors and subc
ontractors and (2) to develop regu-

lations under which such contractors and subco
ntractors shall be required, as

a condition of contracting, to disclose in writi
ng their cost accounting practices.

Ten Cost Accounting Standards have been prom
ulgated by the Board and two

additional proposed Standards have been publi
shed in the Federal Register as

exposure drafts for public comment. In additio
n, the Board has issued a Dis-

closure Statement that must be filed with proc
urement agencies by those com-

panies which received annual prime contract awar
ds of negotiated defense con-

tracts totaling more than $10 million. The. filin
g requirement was recently ex-

tended to cover companies who receive more tha
n $10 million of both negotiated

prime contracts and subcontracts during fiscal yea
r 1976.

The Board is authorized to prescribe rules and
 regulations exempting from

the requirements of Public Law 91-379 such class
es or categories of defense

contractors or subcontractors as it determines on
 the basis of size of the con-

tracts involved or otherwise that exemption is appr
opriate. Acting within the

scope of this authority, the Board prescribed rule
s for the submission of re-

quests for waiver of its requirements, recognizin
g that circumstances could

arise when it might be impractical to apply Cost
 Accounting Standards or to

require disclosure of cost accounting practices.

REQUIREMENTS COVERING WAIVER REQUESTS

One of the rules pertaining to waiver of Board requir
ements covering con-

tracts or subcontracts with domestic concerns is set for
th in 4 CFR 331.30 ( c ), (1 ) .

In summary, the rule provides that a request for waiver f
rom the relevant

Federal agency must be supported by:

1. An unequivocal statement of the proposed contractor'
s refusal to accept

Cost Accounting Standards.
2. Information concerning any prior acceptance of the Cost Acco

unting Stand-

ards Contract Clause by the proposed contractor.

3. Data regarding the dollar amount of the proposed award an
d other awards

during the past 3 years.
4. A statement that no other satisfactory source is available.

5. A statement of alternative methods of fulfilling the agen
cy's needs that

were considered and the reasons for their rejection.

6. A statement of the steps being taken by the agency to establ
ish another

source of supply for the future.
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These requirements, we believe, tend to make both the prospective contractor
or subcontractor and the Government seek agreement on the inclusion of the
Cost Accounting Standards Contract Clause in the contract or subcontract being
negotiated or to find other means of establishing the reasonableness of prices being
negotiated before coming to the Board to obtain a waiver of Board requirements.
I might note here that on two occasions in the past, the Department of Defense

(DoD) has urged the Cost Accounting Standards Board to delegate to it the
authority to grant waivers on individual contracts on the grounds that such a
delegation would permit more expeditious processing of waiver requests. The
Board declined to delegate the waiver authority to DOD because it believes it
should retain control over a matter as important as total deletion from a con-
tract of •the requirement that a contractor comply with Board requirements.
Also, the Board's retention of its waiver authority has not unduly delayed action
on waiver requests. The Board has been able to consider and take action on
each waiver request by the need date specified in the request, even though in
some cases the procurement situation was urgent. It seems fair to conclude that
since the Department of Defense supported the request for the U.S. Steel waiver,
it would have granted the waiver had it the authority to do so. For the reasons
that I will discuss, the Board concluded that the granting of such a waiver would
be inappropriate.

WAIVERS GRANTED

Because of the restrictions upon the granting of waivers, requests for waiver
have been relatively infrequent. In the 4 years that the Board has been operating
11 waivers have been granted to U.S. domestic contractors and all of these were
on contracts of under $1 million. Based on information furnished by the re-
questing Government agency, each of the waivers granted was judged to be one-
time—or at least very infrequent—procurements from the company involved;
they involved a procurement from a sole source; and the urgency and essentiality
of the procurement precluded any alternative to making the proposed contract.
In addition, there were 32 waivers granted to foreign contractors and foreign
governments who objected to following both U.S. regulations and those of the
foreign country, and for whom circumstances were cited similar to those cited
with respect to domestic contractors, i.e., sole source and essentiality of the
procurement.

WAIVERS DENIED

The Board denied nine agency requests for waiver, including the most recent,
denial of an application for waiver in connection with United States Steel sub-
contracts, because the need for the waiver had not been fully demonstrated or
granting the waiver would set a precedent for substantial departure from the
Board's statutory objectives of uniformity and consistency.
Denial of waiver request involving United States Steel
It was clear from the Department of Defense waiver request to the Board

that United States Steel had unequivocally refused to accept the Cost Account-
ing Standards Clause in subcontracts with the Electric Boat Division of Gen-
eral Dynamics, the Navy's prime contractor. The stated reasons for a corporate
decision that United States Steel would not accept Board requirements are
that (1) only 1/2 of one percent of its business is Government related; (2) the
imposition of Standards would require possibly far-reaching changes to its very
elaborate acounting system, "the consequences of which cannot be fully evalu-
ated at this time"; and (3) the Law is unreasonable when applied to this busi-
ness situation. Apparently, there was no effort made to analyze the impact or
merit of Cost Accounting Standards. It appears that United States Steel con-
cluded that it is satisfied with the accounting practices it has already devised
for its commercial business and that the volume of Government business does not
justify the possible consequences of complying with Cost Accounting Standards.

Since its inception, the Board has vigorously encouraged the cooperation of all
those who might be concerned with the impact of Cost Accounting Standards. The
Board has urged industry and others knowledgeable in the area of cost account-
ing to participate in the Board's research process. There are now more than
1,700 organizations and individuals' to which Board questionnaires, proposals,
and promulgations are regularly mailed for comment, testing and evaluation.
The assistance of these organizations and individuals constitutes an integral
part of the Board's research process:
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United States Steel generally has not participated in the Board's res
earch

process. To the limited extent that comments have been received, the essence

of those comments has been accommodated in Standards and regulations prom
ul-

gated by the Board. The company has not responded to most of the resea
rch

questionnaires or exposure drafts of Standards published in the Federal Regis
ter

for comment. Thus, the Board was not in a position to know whether compliance

with Cost Accounting Standards would require possibly far-reaching changes to

United States Steel's cost accounting system. In this regard, the Board, by 
let-

ter dated November 20, 1972, advised United States Steel of its concern about the

company's decision not to participate in a research questionnaire seeking infor-

mation on company practices and views on the use of standard costs in various

industries. Companies using continuous-flow manufacturing techniques, which

include the use of standard costs, responded to the questionnaire. United States

Steel did not respond to the Board's letter of November 20, 1972.

The total amount of United States Steel subcontracts for which a waiver was

requested by DoD on July 15, 1975, is almost $7 million. Had the Board granted

the waiver, this action would have been the largest dollar volume of contracts

that the Board authorized to be performed in the United States without the

application of Board requirements. To grant a waiver on these subcontracts

would represent a substantial impairment of the Board's basic efforts to assure

uniformity and consistency. It seems clear that approval of the waiver would

have led to future DoD waiver requests for United States Steel contracts and

might well have encouraged waiver requests on behalf of other companies in

similar situations. The basic statutory objectives of obtaining increased uni-

formity and consistency in the pricing, administration and settlement of negoti-

ated defense contracts and subcontracts would have been seriously undermined.

The denial of the waiver request by the Board was, therefore, in consonance with

its responsibilities under Public Law 91-379.
Since the Board's July 28 denial of the request for waiver, we have met

several times with representatives of United States Steel to discuss acceptance

of the Cast Accounting Standards contract clause and compliance with Board

requirements. In its July 15 request for waiver the Department of Defense

identified one prime contract for $736,000 with United States Steel which in-

cluded the contract clause. However, representatives of United States Steel

identified four additional prime contracts and two subcontracts, aggregating

about $72.5 million, which were awarded in calendar years 1972 and 1973 and

which contained the contract clause. United States Steel believes that it com-

plied with the Cost Accounting Standards Board requirements then in effect in

performing on these contracts. We were also advised by United States Steel that

nine additional negotiated subcontracts totaling about $6.2 million were accepted

in 1974 and 1975 conditioned on waiver of the contract douse. However, DoD

has not requested the Board to waive its requirements for these procurements

and the subcontracts should contain the clause.
In our meetings with United States Steel representatives we discussed in some

detail United States Steel's cost accounting system at the plants that produce

steel for the Department of Defense and whether that system can be adapted to

comply with Cost Accounting Standards. We have been advised by United

States Steel that it is now of the opinion that its cost accounting system, as

presently constituted, provides the basis for compliance with Cost Accounting

Standards at any of its profit centers performing contracts or subcontracts to

which such Standards are applicable. Also, United States Steel intends to comply

with Board's Standards, rules, and regulations in those procurements where

compliance is required.
That completes our statement, Mr. Chairman. We would be pleased to respond

to questions the Committee may have.

Senator PRoxivriRE. Mr. Schoenhaut, would you tell the Joint Com-
mittee who in general is responsible for monitoring compliance with
the Cost Accounting Standards?
Mr. SCHOENHAUT. Yes, sir. The basic audit is made by the Defense

Contract Audit Agency, and the General Accounting Office will, from
time to time, review the adequacy of the audit made and the enforce-
ment of Standards by the procurempt officials of the Defense De-
partment.
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Senator PROXMIRE. Now, does the Cost Accounting Standards Board
require or have the authority to require any reports on compliance
with Cost Accounting Standards?
Mr. SCHOENHAUT. Yes, sir. We have asked the Government agencies

involved to report to us annually as of the close of each calendar year,
on the effectiveness of Standards and whether they have any sugges-
tions for improvement to those Standards.
Senator PROXMIRE. Does the Board have any information on which

contracts contain Cost Accounting Standards and which do not? Or
does the Board keep records on which contracts should contain Cost
Accounting Standards and which should not?
Mr. SCHOENHAUT. We get copies of a report that is produced by

the Defense Department that shows which prime contracts that have
been negotiated should contain the Cost Accounting Standards clause.
Unfortunately, the Government doesn't have very much information
on which subcontracts should contain the clause.
Senator PROXMIRE. You see, one of the difficulties

' 
I think, to the

committee the public, and the taxpayer, is that it seems that the
Defense Department, at least in this particular case and I am sure
in other cases, too, doesn't have the same affection for Cost Accounting
Standards and uniformity as you do, or it would seem to me as the law
requires. What I am trying to say is that the Defense Department
is soft on enforcing the Cost Accounting Standards.
I am just wondering if you have the capacity to determine whether

or not that enforcement is accurate and consistent?
Mr. SCHOENHAUT. Yes, sir, Mr. Chairman. The Defense Depart-

ment and all other agencies that are applying Cost Accounting Stand-
ards report to us in these annual reports on violations of the Standards
and the disclosure requirement.
Senator PROXMIRE. Are you confident that their report is complete

and accurate and you can rely on it?
Mr. SCHOENHAUT. I would think that the report of violations is

probably correct, to the best of their ability. The solutions to some
of these violations or settlement of the violations is somewhat more
obscure. For example, in the reports received for calendar year 1974,
the Defense Department reported that there were 92 contractors who
failed to follow their disclosed accounting practices and there were
423 violations of promulgated Standards. Now it is unclear what dis-
position was made of those violations. ( See exhibit 12, p. 192.)
Senator PROXMIRE. What is unclear?
Mr. SCHOENHAUT. We don't know what disposition was ultimately

made of those violations. There were a large number of violations and
we are trying to get the Defense Department to tell us what the situa-
tion is with respect to settling those violations. Were they indeed
violations?
Senator PROXMIRE. Why should there be any problem? Why

shouldn't the Defense Department simply tell you?
Mr. SCHOENHAUT. There is often disagreement between the Defense

Department and the contractor on whether in fact there has been a
violation and there is also disagreement on what the cost impact of
a violation might be. These are the kinds of items that are being
negotiated between the two.

63-923-76 2
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Senator PROXMIRE. This law was passed 5 years ago. What does the
record show on the violations and on enforcement?
Mr. SCHOENHATIT. The record shows 
Senator PROXMIRE. You tell us there is a large number of violations,

but you don't know what disposition is made, what effective enforce-
ment is achieved?
Mr. SOHOENHAUT. That's correct.
Senator PROXMIRE. Shouldn't we just require a change in the law

so that you have that information, so you do know?
Mr. SOHOENHAUT. Well, the Defense Department recently issued a

regulation that we think may well accomplish getting some of these
violations resolved and determining the cost impact that might be in-
volved. They are now requiring within certain time frames, that con-
tractors furnish them with the cost impact of reported violations and
the administrative contracting officer in each case is supposed to make
a determination of whether he agrees there was a violation or not and
whether he agrees with the cost impact statement.
Senator PROXMIRE. What penalties are there for violations?
Mr. SCHOENHAITT. Refund to the Government of any excess pay-

ments on a particular contract with interest not to exceed 7 percent.
Senator PROXMIRE. That is a pretty mild penalty, these days, with

the prime rate at 71/2 percent. It is a pretty good deal. It seems to me
there is a strong incentive for violating.
Mr. iSCHOENHAUT. That is the penalty provision in the law. It is

really not a penalty, Mr. Chairman.
Senator PROXMIRE. Who makes the final determination of the viola-

tion?
Mr. SCHOENHAITT. The administrative contracting officer.
Senator PROXMIRE. The Defense Department does?
Mr. SCHOENHAUT. Yes, sir. On the basis of—well, he considers the

recommendations of a Defense Contract Audit Agency audit report.
Senator PROXMIRE. At the very least, it seems to me you should have

the full information so that you know what the disposition of these
violations is, that we have a record of it, and we know about it. Second-
ly, I would also feel that we ought to very seriously consider whether
or not we ought to increase the penalties. Thirdly, I think there is
some question as to whether or not the Defense Department, in the
present circumstances, should have the full enforcement capability or
whether there shouldn't be some way of seeing penalties are being en-
forced.

Let me get into the United States Steel situation. I read that letter.
As I say, I think that letter leaves a lot of blanks.
What does this agreement in the letter pledge the United States Steel

to do in specific terms? What are they obliged to do?
Mr. SCHOENHAIrT. They agree that their system can be adapted to

comply with Standards and they agree they will comply with Stand-
ards wherever they are required.
Senator PROXMI'RE. Well, does that satisfy you?
Mr. SCHOENHATJT. Yes, sir. We listened to them. This was the first

time that we learned very much about what the United States Steel
Corp. does. Based on the explanations they gave us, and based on our
explanations to the United States Steel representatives as to what is
required by Standards, they felt they could comply.
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Senator PROXMIRE. Now does this mean that they will have to make
their reports on their specific costs, the proportion of overhead that is
applicable and their other elements of cost, in accordance with your
own requirements, and that they will make such reports?
Mr. SCHOENHAUT. Yes, sir. They have a very sophisticated standard

cost accounting system that is readily adaptable to almost all of the
requirements we have issued. There will be some minor changes, I
think, that they may have to make and they consider them minor.
The important thing here is that I think United States Steel didn't

understand what is required by these Standards and how readily their
system could adapt to the Standards. The outgrowth of this should be
that United States Steel will furnish cost and pricing data to the De-
fense Department on these subcontracts 

Senator PROXMIRE. Let me just interrupt to say I don't understand
why United States Steel, with its very great capability, didn't under-
stand this. They have been operating under these Standards for several
years. We have all kinds of cases in which, as we are going to point out
in a minute, in which United States Steel has been subject to these
Standards. Five years now this has been the law of the land. Why don't
they understand this?
Mr. ScHoENHA-crr. Well, it's been our experience, Mr. Chairman,

with some companies, that until we have an opportunity to sit down
with them and explain the Standards and review their system with
them, that they just think they can't comply, that major revisions will
be required.

Senator PROXMIRE. Over all these years has United States Steel
taken the position that you should not sit down with them to explain
this situation to them?
Mr. Scnomsrm-cyr. Yes, sir. United States Steel, was what I would

characterize as wholly uncooperative until very recently.
Senator PROXMIRE. By "very recently," you mean this letter of Au-

(rust 15 or the discussions in the last few weeks just before that letter?
Mr. SCHOENHATIT. Yes, sir. I think as a consequence of the Board's

denial and the interest of this committee, United States Steel was
willing to sit down and talk with us.
Senator PROXMIRE. Until that time, with all the contracts they had—

it is a small part of their business, but still it is a large number of
contracts and a substantial amount of money—they simply had taken
the position that there was no way they could comply with their com-
plicated accounting system?
Mr. SCHOENHATIT. That's correct.
Senator PROX2/IIRE. Then you sat down with them in the last couple

weeks;  now they find there is no real problem?
Mr. SCHOENHAITT. That's correct.
Senator PROXMIRE. And you are satisfied that is the case?
Mr. SCHOENEIATJT. Based on what they told us, I am satisfied that is

the case.
Senator PROXMIRE. Now have other steel companies acted the same

way?
Mr. SCHOENHAUT. Generally not. One steel company has not com-

mented very extensively on any of our proposals. Another one has

commented on almost every proposal. I think it varies, Mr. Chairman.
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Senator PROXMIRE. Then United States Steel has rejected CostStandards out of hand without inquiring into them; is that right?
Mr. SCHOENHAUT. This is how I would characterize it; yes, sir.
Senator PROXMIRE. Now they say "We intend to comply with appli-cable requirements of the Cost Accounting Standards Board in anyappropriate instance where statutory or regulatory exemptions arenot available in connection with contracts or subcontracts accepted byUnited States Steel." •
Who determines what is an "appropriate instance"? Would they orwould you or would the Defense Department?
Mr. SCHOENHAUT. The Defense Department would make the deter-mination.
Senator PROXMIRE. And the Defense Department wanted a waiver

before. Are we vulnerable to a decision by the Defense Department
that it wouldn't be "appropriate" to comply with Cost AccountingStandards, and under those circumstances, would they find an exemp-tion or an effective waiver?
Mr. SCHOENHAUT. I am not sure what the Defense Departmentwould do, Mr. Chairman. The law has two basic exemptions in it. Thecontracts and subcontracts are exempt if the prices are based on sub-stantial sales to the public—catalog or market prices of items sold insubstantial quantities to the general public.
The other exemption is that the price of the contract or subcontractis set by law or regulation.
Senator PROXMIRE. So you think that that is so clear and obviousand distinct that there is no problem, at least in knowing whethercompliance was secured or not; is that right?
What I am concerned about is that the way this letter reads, I havethe feeling, as I tried to say in my opening remarks, United StatesSteel might simply say, "We are complying," and then not comply.Mr. SCHOENHAUT. We had no reason to believe that, Mr. Chairman.Based on our discussion with them, it was clear that they can complywherever they are required, and that they will comply wherever theyare required to do so.
Senator PROXMIRE. All right. I have more questions.
Senator Sparkman.
Senator SPARKMAN. Thank you very much. I am sorry I was nothere for your opening statement, but I have read it. It seems to be avery clear, persuasive presentation. I must confess that I am some-what confused about this.
Now, Mr. Schoenhaut, do I understand that your statement is tothe effect that you think the relationship between your bureau andUnited States Steel now is in a good condition?
Mr. SCHOENHAUT. Yes, sir. They were most cooperative when wefinally got them to sit down and talk with us.
Senator SPARKMAN. And you are agreeable with the letter that thechairman referred to? You think that clearly states the situation?Mr. SCHOENHAUT. The way I would interpret the letter is that theywill comply wherever required by law and that they will have noproblem in complying.
Senator SPARKMAN. Well, now, when you say "when required bylaw," are there exemptions or waivers in the law, or is it supposed tobe applicable to everybody?
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Mr. SCHOENHAUT. It is supposed to be applicable to everybody, butthe law does grant the Board authority to consider giving waivers orexemptions for certain classes and categories of contracts.Senator SPARKMAN. But that would be determined by your Board?Mr. SCHOENHAUT. Yes, sir.
Senator SPARKMAN. Did I understand you to say that the DefenseDepartment at times exempts them on certain contracts? How can theydo that without referring it to the Board?
Mr. SCHOENHAUT. The law also contains a statutory exemptionthat a contractor or subcontractor can be exempted from Standards ifthe price is based on catalog or market prices for sales in substan-tial quantities to the public.
Also, advertised bid procurements would be exempt and not cov-ered by the Standards.
Senator SPARKMAN.. Well, do these cases in which United StatesSteel did not cooperate with you in the past come under that ex-emption in the statute?
Mr. SCHOENHAUT. The Navy tells us that those orders did not comeunder the exemption in the statute. We have been able to piece togethernow that there are some 19 orders in all for HY-80 steel, totalingabout $18,400,000 that were placed by the General Dynamics Corp.,that should have contained the Cost Accounting Standards clause. Theorders were accepted by United States Steel, conditioned on the De-fense Department obtaining a waiver of compliance with Standards.Senator SPARKMAN. Well, did the. Defense Department obtain suchwaivers?
Mr. SCHOENHAUT. No, sir. The first request we received was forthe five waivers that we addressed in our statement.
Senator SPARKMAN. Well, thank you very much.
Senator PROXMIRE. Mr. ,Schoenhaut, in the view of the Board, asyou understand it, was there any deficiency in the request for thewaivers submitted by the Department of Defense on behalf of UnitedStates Steel? Did it meet adequately all the criteria which you setforth for such a request in your written testimony?
Mr. SCHOENHAUT. Yes, sir. It met the regulation precisely.Senator PROXMIRE. Now what responsibility does the Defense De-partment have in reviewing the merits of the contractor's request fora waiver from Cost Accounting Standards requirements? Should sucha review include a thorough investigation of all the prior contractswhen a manufacturer requests a waiver?
Mr. SCHOENHAUT. I would think so. We have a requirement that theyfurnish us data on what the situation has been with respect to thecontract awards made in the prior 3 fiscal years.
Senator PROXIYIIRE. Now the reason I asked that is in your writtenstatement you mentioned a number of prime military contracts ofUnited States Steel which the firm alleges contained the Cost Account-ing Standards clause. I believe the dollar volume for these contracts in.fiscal years 1972 and 1973 was $73 million, roughly. The Defense De-partment waiver request identifies a single United States Steel Corp.,contract containing a Cost Accounting Standards clause, yet in its De-cember letter refusing to sign a contract with Electric Boat Co., thesteel company said, and I quote, "We have not accepted any contractscontaining the Cost Accounting Standards clause." And that it has,
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and I quote, "consistently taken this same position with respect
 to

contracts."
There seems to be a clear conflict on the facts. Did, in fact, United

States Steel accept the Cost Accounting Standards clause in the
 past

or not, with the one exception you made?
Mr. SCHOENHAUT. They advised us that they did and, as I just in

di-

cated to Senator Sparkman, based on information supplied by Unit
ed

States Steel and information gathered by the Defense Contract A
udit

Agency, we have now identified 19 orders for steel totaling about

$18,400,000 that were accepted by United States Steel, on the condition

that a waiver request would be sought by the Defense Department a
nd

obtained.
Senator PROXMIRE. That is what I expected you to respond, but I'd

like you to explain, if you can, or help me understand, if possible—we

have the president of United States Steel testifying here tomorrow

and he, of course, will be the man to answer that question, but maybe

you can help us get a better understanding before he answers about 

ithe assertion n this December letter that United States Steel has not

accepted any contracts containing the Cost Accounting Standards

clause. Is that just a misstatement?
Mr. SCHOENHAUT. I would think so, based on the information given

to us by United States Steel. We have no direct knowledge ourselves.

We haven't looked at any of these contracts.
Senator PROXMIRE. There is no way you can characterize these con-

tracts that we have referred to, as not having a Cost Accounting Stand-

ards clause? They all have the Cost Accounting Standards clause; is

that correct?
Mr. SCHOENHAUT. That is what United States Steel told us, yes, sir.

Senator PROXMIRE. Although in the letter they deny it?
Mr. ScHoENHAur. Well, I think you are reading from the Defense

Department letter, if I am correct. The letter from the Defense De-

partment—
Senator PROXMIRE. I am referring here to a letter by United

States Steel refusing to sign a contract with Electric Boat, and the

steel company itself in that letter said, and I quote, "We have not ac-

cepted any contracts containing the Cost Accounting Standards

clause."
Mr. SCHOENHAUT. We don't have that letter, Mr. Chairman.
Senator PROXMIRE. I have the letter here. It is dated December 13,

1974. It is signed by Mr. H. C. Haase, Vice-President of Staff Services-

Accounting, of United States Steel Corp. He says, and I quote:

As further clarification of our position regarding nonacceptance of the C
6st

Accounting Standards clause, we have not accepted any contracts con
taining the

Cost Accounting Standards clause and the requirement to file cost ac
counting

disclosure statements. We have consistently taken this same position wit
h re-

spect to requests for inclusion of the Cost Accounting Standards clause and
 Dis-

closure Statement requirements in subcontracts placed by other customers u
nder

government prime contracts as well as under prime contracts placed di
rectly

by other Government agencies such as the Defense Construction Supply Cente
r,

Aberdeen Proving Grounds and others. (Complete letter, p. 126.)

This is a letter by the United States Steel Corp., not the Defense

Department, and this was their assertion on December 13, 1974.
Mr. SCHOENHAUT. We don't have that letter. The Defense Depart-

ment identified one contract by the American Bridge Division of
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United States Steel which had accepted the clause and I thought that
was what you were reading from.
Senator PROXMIRE. At any rate, that assertion is contradicted by

the facts which you firmly believe?
Mr. SCHOENHAUT. It is contradicted by the facts we obtained from

United States Steel during our visit in Pittsburgh. Again, we have no
direct knowledge of what is in those contracts.
Senator PROXMIRE. Now; you knew in -advance from the Defense

Department, I take it, of the prior acceptance by United States Steel of
the Cost Accounting Standards clause;  is that right?
Mr. SCHOENHAUT. In one prime contract.
Senator PROXMIRE. But only in one prime contract?
Mr. SCHOENHAUT. Yes, sir.
Senator PROXMIRE. Should not the Defense Department assert any

prior cases of acceptance and bring them to your attention before for-
warding a waiver request?
Mr. SCHOENHAUT. Yes, sir. That is a specific requirement of our

regulation.
Senator PROXMIRE. Well, the Defense Department then did not com-

ply with that requirement; is that right?
Mr. SCHOENHAUT. That is right, sir.
Senator PROXMIRE. Have they made any explanation to you as to

why they didn't comply?
Mr. SCHOENHAUT. No. We met with them last week, I believe it

was, and asked them to tell us what the situation was with respect to
all negotiated prime contracts and subcontracts awarded since Octo-
ber 1, 1972, which is the date on which the Cost Accounting Standards
contract clause first had to be included in these contracts and subcon-
tracts. The only information we have been able to 0-et is some infor-
mation furnished by the Defense Contract Audit Agency which I
referred to earlier which, when taken with the information supplied
by United States Steel, indicates that there are now 19 orders for steel
for Electric Boat Co. totaling $18,400,000 that do not include the
clause.
Senator PROXMIRE. When did you find out about these 19 orders

from the Defense Department?
Mr. SCHOENHAUT. Some of the information came from United States

Steel when we were in Pittsburgh. We asked them to identify them,
and then some of the information came to us yesterday from the De-
fense Contract Audit Agency.

Senator PROXMIRE. Have waivers been sent over to the cost account-
ing standards board for these 19 orders?
Mr. SCHOENHAUT. No sir.
Senator PRoximra. Now this seems very troublesome to me in view

of the fact that the Defense Department will have the job of assuring
compliance with this agreement, and in view of the fact that the De-
fense Department submitted its original waiver request without inves-
tigating its merits. Are not we back where we started on this issue?
What assurance do we have that the Defense Department will not just
accept at face value any contracting claim for relief from Cost Ac-
counting Standards?
Mr. SCHOENHAUT. The only way they can make the case for relief is

to document a case of an exemption under the provision in our law.
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Senatbr PROXMIRE. Well, yes, but they were supposed to provide

you with this information before and didn't do it; is that correct or
not?
Mr. SCHOENHAUT. That is correct.
Senator PROXMIRE. How do we know they won't follow the same

course in the future? What I am saying is in this case, I don't want
to be unfair to the Defense Department—and Mr. Bennett of the De-
fense Department is going to testify this morning right after you—
but it seems to me the Defense Department is kind of a patsy in this
case. We don't have an awful lot of confidence in their enforcing the
law on the basis of the record that has been made so far this morning
with respect to this particular matter.
Do you have any suggestions as to what we could do about that?
Mr. SCHOENHAUT. I think the best thing that perhaps can be done

would be for this committee to ask the General Accounting Office to
review the situation with respect to United States Steel and get them to
report to the committee on anything that has happened in the past or
anything that might happen in the future.
Senator PROXMIRE. It is an excellent suggestion. We will follow up

on it. Have you any information as to why the request for a waiver
from Cost Accounting Standards took so long to reach the Board after
it was first filed by United States Steel? They filed this request, I
understand, in December of last year and apparently it reached the
Board only in mid-summer.
Mr. SCHOENHAUT. They told us in Pittsburgh that they filed the

request back in May 1974.
Senator PROXMIRE. May. That is even worse. They filed it more than

a year before you got it?
Mr. SCHOENHAUT. That is correct. We got it, I think, on July 14 and

were asked to come to a decision by the end of the month.
Senator PROXMIRE. And you did?
Mr. SCHOENHAUT. Yes, sir.
Senator PROXMIRE. So the holdup in this whole thing has been in the

Defense Department?
Mr. SCHOENHATIT. Either the Defense Department, Electric Boat, or

United States Steel; I don't know Where the holdup was.
Senator PROXMIRE. You tell us, based on what they told you, and as-

suming what they said is correct, that in May United States Steel made
a request for a waiver. It was at the latest in December. At any rate,
there was a long holdup in the Defense Department?
Mr. SCHOENHAUT. United States Steel also told us there were some

defects in the information supplied by the Defense Department to us
concerning the situation with respect to United States Steel.

Senator PROXMIRE. Now from your written testimony, there emerges
what looks to me like a settled United States Steel policy of noncoop-
eration with the Cost Accounting Standards Board. The Defense
Department waiver request also details a continuing problem with this
particular contractor, especially with regard to cost and pricing data
under the Truth-in-Negotiations Act?
Could you give us some further picture, from your vantage point as

Executive Secretary of the Board, as to this steel company's coopera-
tion with the Board as to matters aside from the one at hand?
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Mr. SCHOENHAUT. We have no knowledge with respect to anything
else except Cost Accounting Standards, Mr. Chairman.

Senator PROXMIRE. You don't have any knowledge on Truth-in-
Negotiations?
Mr. SCHOENHAUT. As we testified, United States Steel did fail to

respond to our request for completion of questionnaires and to com-
ment on exposure drafts and the like, but it is all in connection with
Cost Accounting Standards.

Senator PROXMIRE. In view of that uncooperative attitude that you
have cited, what assurance do you have that we won't meet the same
problem again in the future on new contracts or contract renewals? It
is true that they now have sat down with you for the first time. It, is
true they indicate they are going to comply, but on the basis of their
record, what likelihood is it that there will be cooperation?
Mr. SCHOENHAITT. Only their verbal agreement to cooperate. We

recently cited to the representatives of United States Steel their lack
of cooperation in the past and how they could indeed benefit from coop-
erating. It is very hard to write these Cost Accounting Standards in a
way that would preclude an administrative nightmare if the com-
panies won't tell you what they are doing. We made that point clear
to United States Steel, and I think they understand it.

Senator PROXMIRE. That is an excellent point. Nothing is more frus-
trating for a business than to have an accounting procedure you have to
comply with which is complex and time consuming and difficult, and
it is bound to be that way unless all parties cooperate and sit down and
work these things out so they ;thoroughly understand each other.
To your knowledge, what is the status as of today of the five sub-

contracts that were the subject of the waiver request? Has United
States Steel now signed these subcontracts with the Electric Boat CO. ?
Do you anticipate they will do so? Will the contracts require any mod-
ification of the Cost Accounting Standards contract clause before
signature?
Mr. SCHOENHAUT. Our understanding when we left Pittsburgh was

that they would have no trouble signing the subcontracts with the
inclusion of the Cost Accounting Standards clause. There was a prob-
lem on one of the subcontracts with the specifications for air flasks.
According to United States Steel, they hadn't received the Navy
specifications for these air flasks, but except for that problem 

Senator PROXMIRE. SO it will be awaiting specifications?
Mr. SCHOENHAUT. Yes, sir.
Senator PROXMIRE. That was on one of the five contracts?
Mr. SCHOENHAUT. Yes, sir. And as soon as we got back from Pitts-

burgh, we called the Defense Department and asked them to go ahead
and try to process the procurements, and our understanding is that they
are trying to process the procurements.

Senator PROXMIRE. SO, as far as you know, it is proceeding in good
order. Will you be notified when the contracts are signed?
Mr. SCHOENHAUT. I guess not, sir.
Senator PROXMIRE. Well, we will do our best to see that the com-

mittee is notified.
Do you have any notion of how long it would take United States

Steel to comply with the Cost Accounting Standards in the case of
these five subcontracts?
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Mr. SCHOENHAUT. Well, at the beginning of our discussions with
them, they thought it would take them 12 to 18 months to convert their
system to comply. We told them that we thought it might take more
like 12 to 18 days. Based on our discussions with them, we think we
were right, that it will not take very long at all.
Senator PROXMIRE. Then the widespread reports of a heavy admin-

istrative burden resulting from Cost Accounting Standards seem to
have little basis in fact. If the time-to-comply period will be as brief
as you believe-12 to 18 days—doesn't that suggest that no serious ef-
fort was ever made by the firm to investigate the implications of com-
pliance for its accounting practices?
Mr. SCHOENHAUT. I think that's correct, Mr. Chairman. Based on

our discussions with them, they didn't really know what we require.
Senator ProxmiRE. It looks like a smokescreen to simply avoid mak-

ing the reports on their costs and their profits.
In connection with the contracts for which waivers were formally

requested, was shipment of the products required held back or halted
at any time on any of the contracts?
Mr. SCHOENHAUT. United States Steel told us that they never

stopped producing and shipping the steel and making all the delivery
dates, and based on the discussions with them and the people from the
Navy, that is probably correct.
Senator PROXMIRE. That is reassuring.
There was no hold up, then, no delay in the delivery of the steel?
Mr. SCHOENHAUT. This was what we were told and the Navy agreed

with that.
Senator PROXMIRE. If the key factor in initiating a waiver request is

a manufacturer's refusal to accept Cost Accounting Standards, how
unequivocal does this refusal have to be? For example, if a company
accepts the Cost Accounting Standards clause on some contracts, re-
fuses to accept it on others and continues to deliver the goods without
any contract in other cases, that puncture the notion of adamant
rejection? This would seem to be the case in the United States Steel
Corp.
Mr. VAN CLEVE. Yes; I think it would, Mr. Chairman. Our regula-

tion requires that the refusal has to be unqualified. Where the company
has already accepted the clause in prior 'contracts, it seems th me very
hard to say that there is an unqualified refusal. They have surely ac-
ceptAd the clause in prior contracts, it seems to me very hard to say
that there is an unqualified refusal. They have surely accepted the
clause and complied with Standards in some cases. When they come
along later on and say they don't intend to now under any circum-
stances whatever, I think we have to ask the question whether they
could not, in fact, comply in the future as they have done in the past.

Senator PROXMIRE. I think that is a good point. It is particularly
appropriate here where the only reason given, the principal reason,
at least—by United States Steel for not complying is that they had an
elaborate accounting system, which made it very hard to use the kind
of standard you have.
Now, if they can do it in several cases—and we have developed the

fact that they appear to have done so; at least they have had the Cost
Accounting Standards clause in their previous contracts—it is very
difficult to understand why they can't do it in this case.
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Mr. VAN CLEVE. Yes
' 

sir.
Senator PROXMIRE. Now you mention in your written statement,

Mr. Schoenhaut, cases where you have granted exemptions to the CAS
clause for compelling reasons. Are there currently before the Board
any pending requests for waivers or exemptions? If so, would you tell

us about them, briefly?
Mr. SCHOENHAITT. Yes, sir. We have a request for exemption from

the Aluminum Co. of America and we have a meeting with them on
September 11 to see if there isn't some misunderstanding on their part

as to what is required by these Standards and whether they can readily
comply with the Standards.
Senator PROXMIRE. How big a contract is this, roughly?
Mr. SCHOENHALIT. Well, it would be a total exemption for all their

business, most of which is subcontract business, and I don't know the
amount of dollars that might be involved.
Senator PROXMIRE. This is a total exemption for all their business?
Mr. SCHOENHALTT. Yes, sir. But please understand, Mr. Chair-

man 
Senator PROXMIRE. Is this on the grounds they do a small part of

their business with the Government and that their accounting system
is complex, which were the grounds that United States Steel cited?
Mr. SCHOENHAITT. Yes, sir; essentially the same grounds. But they

have accepted Standards, as we understand it, and accepted the clause
in every contract where they have been required to accept them.

Senator PROXMIRE. So they have accepted Standards in the past?
Mr. SCHOENHAUT. Yes, sir.
Senator PROXMIRE. Yet they are asking a waiver now?
Mr. SCHOENHAITT. They believe that there are some administrative

problems with complying with some of the Standards that have been
promulgated by the Board and they believe that there will be many
more problems in complying with future Standards.
Senator PROXMIRE. Did the Defense Department support that re-

quest for a waiver?
Mr. SCHOENHATJT. Not yet, sir. It is a request for an exemption that

comes direct from the company to the Board and does not have to go
through the Defense Department. We have now gone back to the
Defense Department to try to find out whether they know whether
ALCOA was a sole source in any particular procurement or whether
they may be a sole source of future procurements and whether or not
they support the request for exemption.

Senator PROXMIRE. Did ALCOA cite United States Steel as a
precedent in any way?
Mr. SCHOENHAlTr. No, sir.
Senator PROXMIRE. No argument that if United States Steel could do

it, why shouldn't they?
Mr. SCHOENHAITT. No, sir.
Senator SPARKMAN. Mr. Chairman, I am going to have to leave.

I have an 11 o'clock appointment. I wish very much I could stay to
hear the testimony of the Defense Department, but I will read the
transcript in the morning, and I do plan to be here wain tomorrow.
Senator PROXMIRE. Are the aluminum contracts military contracts;

and, if so, for what program? Do you have the information on that?



22

Mr. SCHOENHAUT. I believe they are primarily military contracts or
subcontracts.

Senator PROXMIRE. Do you know what program they are for?
Mr. SCHOENHAUT. No, sir.
Senator PROXMIRE. What service branch are they for, Army, Navy,

Air Force?
Mr. VAN CLEVE. We don't know, Senator, but its probably pre-

dominantly Air Force.
Senator PROXMIRE. Well, if you could supply us—for the record—

whatever information you have we can get some detail on this and
we'd be very interested in having it.
Mr. VAN CLEVE. We'd be glad to.
Senator PROXMIRE. Could you provide information as to the size

of the contract, what service and project it's for, and the companies
involved?
Mr. VAN CLEVE. Yes sir. ( See exhibit 1 on p. 100.)
Senator PROXMIRE. *ell, thank you very much, Mr. Schoenhaut and

gentlemen. We will have additional questions for the record, includ-
ing a history of the Cost Accounting Standards Board's difficulties
with United States Steel and a list of all violations of all Cost
Accounting Standards as known by the Board. We'd like that history.
(See exhibit 2 on p. 111.)
The next witness this morning is John Bennett, Acting Assistant

Secretary of Defense, Installations and Logistics.
Dr. Bennett, we are pleased you could attend today. I know it caused

some dislocation of your schedule. We will proceed under the same
ground rules. Your statement is accepted for the record and you will
have 10 minutes or so to summarize its main points. You may wish
to cover some of the points in the United States Steel case which Mr.
Schoenhaut and I have just discussed and you might want to identify
the gentleman who is with you.

STATEMENT OF JOHN BENNETT, ACTING ASSISTANT SECRETARY
OF DEFENSE, INSTALLATIONS AND LOGISTICS, ACCOMPANIED BY
DALE R. BABIONE, DEPUTY ASSISTANT SECRETARY OF DEFENSE
FOR PROCUREMENT

Dr. BENNETT. Mr. Chairman, I have brought with me today Mr. Dale
Babione, who is the Deputy Assistant Secretary of Defense for Pro-
curement. He has the primary responsibility in this area and, with
your permission and in order to be responsive as possible, I think we'd
like to both try to answer your questions.
Senator PROXMIRE. Fine. It would be very helpful. We are happy

to have Mr. Babione with us.
Dr. BENNETT. I don't intend to read my statement. I'd like to just

highlight it as you have requested.
The Department of Defense has supported the need for Cost Ac-

counting Standards and is providing substantial assistance to insure
successful implementation. We have taken a number of actions to
implement the Cost Accounting Standards and these are outlined for
your information in the formal statement.
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I have also outlined' the Department of Defense policy prior to the
Cost Accounting Standards because I think it shows the degree of
flexibility that existed and the ways we were attempting to reduce
the administrative burden of the cost principles. However, the system
did have some significant problems in that it was difficult to negotiate
contract prices based on a contractor's cost where each contractor's
accounting system was unique and subject to rapid changes. I believe
this is one of the reasons that Cost Accounting Standards were
adopted.
When the Cost Accounting Standards became effective, the flex-

ibility of the contractors to change accounting practices was reduced
and contract administration and audit workload were increased signifi-
cantly. Today approximately 275 man-years are required by DoD
to administer this program. This is a rather significant workload. The
rigidity of Cost Accounting Standards and its application to contrac-
tors plus the understandable caution of our contracting officers in.
resolving issues have served to create extremely complex administra-
tive problems. The extent of the administrative problems are outlined
for your information in the formal statement.

Additional policy guidance—we are developing together with train-
ing and experience—should alleviate many of these administrative
problems and we will continue to seek improvement in our administra-
tive practices.
There are also a number of Cost Accounting Standards application

problems. One of these occurs when a supplier adamantly refuses to
accept the contract containing the CAS clause. Fortunately, this hap-
pens very infrequently, but when it does and the firm is the only one
which can provide a particular product or service we find ourselves in
-a situation that almost defies solution. It must first be recognized that
we do all possible to convince a contractor that he should accept the
clause and that we cannot contract unless he does. This often fails
because the contractor is aware that we can request a waiver of the
requirement. We are not the court of last resort. When driven to this
action we do request waivers because frankly we feel we have no other
course of action. We have most difficulty with foreign companies. They
are usually nonreceptive to the Cost Accounting Standard provisions
which to them represent regulatory provisions of a foreign government.
In addition, the lack of an exemption for firm fixed price contracts

awarded on the basis of price competition is not appropriate in our
opinion.
A fourth application problem has to do with the need for further

clarifications
' 

interpretations, and definitions from the Cost Account-,
ing Standards Board.
Each of the four areas are discussed in the formal statement to-

gether with recommendations for exempting certain contractors and
revising certain CAS regulations. DoD has underway additional
actions to improve the Cost Accounting Standard administration.

First, we have recently established a central working group to en-
lance response to Cost Accounting Standards problems. The intent
here is to furnish a quick reaction to field problems and to make policy
people available to field personnel for consultation and assistance.
This working group will be supervised by a Cost Accounting Stand-
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ards steering committee consisting of the Assistan
t Secretary of

Defense (Comptroller) , the Military Department Inst
allations and

Logistics Secretaries, and the Director of the Defense Supply

Agency.
Second, a Cost Accounting Standard training program

 at Fort Lee,

Va., will continue to train contracting officers, pr
ice analysts

' 
and

auditors. Our plan is to train approximately 150 peo
ple in fiscal

year 1976.
Third, in view of our significant resource investment i

n implement-

ing the Cost Accounting Standards we wish to 
insure that the

methodology being employed is cost beneficial to the DoD
. We have

initiated a study to look into this area.
Mr. Chairman, in summary, we believe that DoD is fu

lfilling its

responsibilities in the implementation and administration
 of Cost

Accounting Standards. The problem is, basically, one of 
struggling

with a new and complex program. We have been workin
g and will

continue to work to develop solutions for overcoming the
 difficulties

we are experiencing.
That concludes my statement and we are available for you

r questions

now, sir.
[Prepared statement of Dr. Bennett follows:]

STATEMENT OF DR. JOHN J. BENNETT, ACTING ASSI
STANT SECRETARY OF DEFENSE

( INSTALLATIONS AND LOGISTICS)

Mr. Chairman and Members of the Committee: I am 
pleased to appear before

this Committee today to discuss our experiences in 
the implementation of the

Cost Accounting Standards (CAS) Rules and Regu
lations. The Department of

Defense (DOD) has supported the need for Cost Accou
nting Standards and is

providing substantial assistance to ensure successful i
mplementation.

In these remarks I would like to address five major area
s pertinent to these

hearings. These are:
1. DOD Actions to Implement CAS.
2. DOD Policy Prior to CAS.
3. CAS Administrative Problems.
4. CAS Application Problems.
5. Actions to Improve CAS Administration.

DOD ACTIONS TO IMPLEMENT CAS

Since the inception of CAS we have been aware that the ne
w standards and

regulations would require a special start-up effort to assure 
proper implementa-

tion and administration, and I would like to enumerate some o
f the actions we

have taken.
To assume adequate coordination, the CAS Board Staff has been

 provided full

access to all our personnel to assist in the development of new stand
ards. We have

utilized the Armed Services Procurement Regulation (ASPR)
 Committee and

other top policy personnel on a priority basis to respond to propose
d CAS promul-

gations. In the Defense Contract Audit Agency (DCAA) a CA
S Branch was

established to provide guidance to field audit activities and to ass
ist the CAS

Board staff in its various studies. Special management emphasis has
 been estab-

lished to implement each standard in DOD contract administrative or
ganizations.

Together with the CAS Board staff we prepared and conducted a seri
es of CAS

training seminars for Government personnel all across the nation. In
 addition,

other special training seminars have been conducted by the Defense C
ontract

Audit Agency, The Defense Contract Administration Services, (DCAS), an
d the

Air Force. Finally, a two-week training course was developed and is curr
ently

in operation at the Army Logistics Management Center, Ft. Lee, Virgin
ia, to pro.

vide intensive CAS training to DOD personnel.
We have also recognized the need for additional personnel to administe

r the

CAS program. Since 1973 many additional personnel have been authorize
d for

DCAA and DCAS who have the bulk of the administrative work load. Field 
ac-
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tivities have estimated that in Fiscal Year 1975 more than 275 man-years have
been devoted to the administration of CAS.
In short, Mr. Chairman, the DOD has been diligent in its efforts to get CAS

off to a good start.
DOD POLICY PRIOR TO CAS

At this point I would like to discuss the procurement environment that ex-
isted prior to CAS. I believe this will help in understanding the effect of the
change that took place when CAS came on the scene.
Prior to CAS, DOD addressed cost allocation through its ASPR cost principles

Contractors were required to follow "Generally Accepted Accounting Practices"
as promulgated by the American Institute of Certified Public Accountants
(AICPA) and other recognized authorities which have, for many years, formed
the basis for accounting in the United .States. Other ASPR guidance dealt with
direct and indirect costs and some cost principles contained specific provisions
on cost allocation. Examples are Independent Research & Development (IR&D ),
Bid and Proposal (B&P) compensation for personal services, and depreciation.
Cost principles permitted flexibility in accounting practices, and voluntary

changes in contractors' practices could be .accommodated with a minimum of
administrative effort. Resultant contract cost increases and decreases were re-
viewed by auditors and contracting officers and judgments made as to the over-
all impact. Usually, the changes were phased in with no requirement to amend
existing contracts, and the degree of formal review and documentation was -
minimized.
Thus, we did not lack for rules on cost allocation, but we had nowhere near the

detail or number of rules that are evolving under the Cost Accounting Standards.
New ASPR rules were only applied to new contracts beginning at some future

period to minimize administrative work load. We have found that, by delaying
the effectivity date, usually to coincide with the start of a future fiscal year of
the individual contractors, both contractors and DOD procurement personnel
have had time to assess the effect of the new rule and plan mutually acceptable
adjustments to the contractor's accounting practices so that the change could
be smoothly integrated. Since the change only affected new contracts, the impact
was gradual as old contracts phased out and new contracts took their place.
Finally, temporary deviations were granted by the DOD to deal with unusual
problems.
The point I would make is that there was a high degree of flexibility that ex-

isted prior to CAS. In addition, our procedures allowed us to minimize the admin-
istrative effort required of contractor and Government personnel in dealing withthe effect of accounting system changes. However, the system did have somesignificant problems in that it was difficult to negotiate contract prices based on acontractor's cost where each contractor's accounting system was unique and sub-
ject to rapid changes.

CAS ADMINISTRATIVE PROBLEMS

When CAS became effective the flexibility of contractors to change accountingpractices was reduced. A much more formal procedure is required when anychanges are made.
A contractor subject to CAS must now submit a very detailed disclosure state-

ment describing the accounting practices he uses. Once this is placed on record,he must follow those detailed practices in full or be in violation of the CASregulations. If he desires to change a practice, it must be submitted to the ad-ministrative contracting officer for review together with a detailed analysis ofthe cost impact on a contract-by-contract basis. Contractors have told us that theeffort involved in this procedure, when a large number of contracts are involved,is so onerous that they are reluctant to make changes voluntarily, even thoughthe changes may be desirable improvements that are supported by the auditorand contracting officer. Our experience thus far indicates that preparation ofcontract impact data by the contractor, review by the auditor and contractingofficer and subsequent negotiation of contract adjustments can truly be an under-taking of major proportions. We are also concerned that even though the impactmay not be significant, a formal review and documentation is required.Under present regulations, any change in accounting practices, whether volun-tary or based on a new standard, requires the contractor to analyze the impacton all CAS covered contracts and subcontracts. Some of these may be fixed-price,some incentive and some cost type. Each is affected in a different way by a change
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in cost allocation. For a major contractor with several hun
dred contracts, this

review can become an enormous undertaking. Subsequent mod
ification of all these

• contracts involving many fund citations of different mili
tary departments and

even other agencies further exacerbates the problem. Moreo
ver, the lack of

precedents and experience to guide contracting officers and c
ontractors in the

settlement of CAS issues causes delays and additional work a
s the participants

seek solutions to new problems.
The rigidity of CAS in its application to contractors plus the 

understandable

caution of our contracting officers in resolving issues have ser
ved to create ex-

tremely complex administrative problems. Additional policy guida
nce and train-

ing which we are developing, together with experience, shoul
d alleviate many

of these, but we shall continue to seek improvement in
 our administrative

practices.
CAS APPLICATION PROBLEMS

I would like to turn now to the problem we face when a supp
lier adamantly

refuses to accept a contract containing the CAS clause. Fortu
nately, this happens

very infrequently; but when it does, and the firm is the only one 
which can pro-

vide a particular product or service, we find ourselves in a situ
ation that almost

defies solution. It must first be recognized that we do all possibl
e to convince a

contractor that he should accept the clause and that we ca
nnot contract unless

he does. This often fails because the contractor is aware that
 we can request a

waiver of the CAS requirement. When driven to this action we r
equest waivers

because, frankly, we have no other course of action. Some have 
suggested that

we immediately invoke the provisions of the Defense Production
 Act which would

require a contractor to perform. However, the DOD has serious doub
t that this is

a workable solution. The Cost Accounting Standards Law prev
ents us from con-

tracting without inclusion of the CAS clause or obtaining a wa
iver, and without

a contract there is no basis for the Government to take deliver
y and pay for the

needed supplies even if ordered under the Defense Production
 Act. It is our

understanding that the Director, Office of Preparedness, Genera
l Services Admin-

istration, has stated in his letter of 17 July 1975 that refusa
l to comply with

the Cost Accounting Standards cannot be considered a refusal 
to produce under

a priority order.
We have also had difficulty with foreign companies. They 

are usually non-

receptive to the CAS provisions which, to them, represent regu
latory provisions

of a foreign Government. From a practical standpoint, we have
 no leverage to

require acceptance of CAS by foreign contractors with which we 
are required to

contract.
In addition, the lack of an exemption for firm fixed-price contract

s awarded on

the basis of price competition is not appropriate in our opinion. T
here are situa-

tions where formal advertising cannot be used, but award is bas
ed on price

competition and cost data is not needed. Such contracts should
 be exempt on

the same basis as advertised awards. This would also serve to brin
g the admin-

istration of CAS closer to the procedures of Public Law 87-653.

As CAS evolves, we believe it should have primary applicati
on to large de-

fense contractors. It is essential that such contractors be the main c
oncern since

most Defense dollars are spent with such companies. On the other
 hand, other

companies, some very large, whose primary business is with non-
Defense cus-

tomers are oriented to different types of accounting methods, becau
se their pro-

duction methods are different from those in Defense industry, or the
ir customers

do not require the type of cost data desired by Government procuri
ng activities.

These companies often resist CAS and refuse to change their account
ing systems

to conform to the Standards. Even when they accept CAS, they oft
en do not

change their accounting practices but simply keep separate records fo
r the few

CAS contracts they have. In some cases they have indicated an inten
tion to with-

draw from Defense 'business. We are concerned that this not lead t
o reduced

competition or less qualified suppliers.

ACTIONS TO IMPROVE CAS ADMINISTRATION

The DOD is currently taking a number of actions which we believe will
 con-

tribute to improving CAS implementation.

1. Establishment of a central group to enhance response to CAS problems

This operation has just been established to focus high level attention on CA
S

problems. There is a working group 'made up of representatives from
 top level
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policy offices of the Military Services, Defense Contract Administration Serv-
ices, and Defense Contract Audit Agency. Under the chairmanship of an Office
of the Assistant Secretary of Defense ( Installations & Logistics) representative,
this group will actively seek out CAS administration problems and provide
interim guidance and assistance to field activities. The intent here is to furnish
a quick reaction to field problems and to make policy people available to field
personnel for consultation and assistance. The working group will set up a
reporting and tracking system, will publish instructional material, and will
initiate proposals for changes in ASPR. The groupwill also be responsible for
evaluation of field practices and expediting the processing of CAS actions, ASPR
policy, and CAS regulations and will establish a hot-line service for field organi-
zations. All this will be under the overall guidance of a CAS Steering Committee
consisting of the Assistant Secretary of Defense (Comptroller), the Military
Department Installations and Logistics Secretaries, and the Director, Defense
Supply Agency. I will chair this Committee.

2. Training program
Our CAS training program at Fort Lee will continue to train contracting

officers, price analysts, and auditors. Our plan is to train approximately 150
people in FY 1976. We see this as an on-going program that will be necessary as
long as new standards continue to be published.

3. Cost effectiveness study
In view of our significant resource investment in implementing the Cost Ac-

counting Standards, we wish to ensure that the methodology being employed is
cost beneficial to the DOD. Also, some contractors have indicated that the current
approach in applying CAS standards may be more costly than the benefits
derived. In an effort to get a better understanding of the cost effectiveness
problem, we have recently established a study project which has been assigned
to the Army Logistics Management Center at Fort Lee, Virginia. We expect this
work to be completed within the next few months and are hopeful that it will
produce information and recommendations for revising our administrative prac-
tices, or even the CAS Board rules and regulations.

4. Ememptions and other changes
There are four areas where exemptions and other changes in CAS implemen-

tation should be considered. On 12 March 1975, we wrote the CAS Board to
request their consideration of establishing an exemption for any contractor's
profit center with less than 5 per cent defense work. In our view, it is unrealistic
to expect a contractor to agree to follow CAS regulations which will increase his
administrative cost, require changes in his accounting practices, and eliminate
his flexibility to make accounting system changes to accommodate a very minor
part of his total sales. His reaction is likely to be an uneconomic decision to
segregate defense work or discontinue taking defense contracts. The CAS Board
is currently reviewing this proposal.
In addition to the 5 per cent exemption, we are also preparing requests to the

Board to exempt foreign prime and subcontractors, and firm fixed-price con-
tracts awarded on the basis of price competition.
The fourth area is the need for further clarifications, interpretations, and

definitions from the CAS Board. For example, it is suggested that the Board
define the term "cost accounting practices", interpret the meaning of "increased
costs", and indicate the latitude allowed in the application of offsets in contract
price adjustments. We expect to work closely with the Board in developing these
definitions and interpretations.
In summary, we believe DOD is fulfilling its responsibilities in the implemen-

tation and administration of Cost Accounting Standards. The problem is basically
one of struggling with a new and complex program. We have been working and
will continue to work to develop solutions for overcoming the difficulties we are
experiencing.
This completes my statement, and I will be glad to answer any questions you

may have at this time.

Senator PROXMIRE. Well, thank you, Dr. Bennett. Mr. Babione,
we are very happy to have both of you gentlemen.
As you might conjecture, Dr. Bennett, I have the feeling from

having heard the previous witness and having looked at the record

63-923 76 3
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that—having the DoD enforce the Cost Accounting Standards
Board—is about as close to having the fox guard the chicken as I
have ever 'seen. It seems to me that old fox has 'a mouth now just
dripping with chicken feathers. The DoD has a record here of great
sympathy for the defense ,contractor, a willingness it seems to go ttlong
requesting waivers when the case was not justifiable, a failure to give
the Cost Accounting Standards Board the information they need and
the documentation they need and the facts they need. I just wonder if
you can help us explain how the Defense Department really views i,ts
role with respect to the Cost Accounting Standards Board.
You have given us some detail on it. I'd like you to express the

attitude the DoD has now This is a law that has been passed. It's
been in effect for 5 years. It's the law of the land.' How do you justify
the kind of record which has been portrayed in the preceding hour'?
Dr. Bhici.rETT. Well, I think I can understand how you perceive that

we're soft on implementation and administration of Cost Accounting
Standards, but I don't think that's completely so. I think the fact
that we have these numbers of violations that have , been detected
is a real indicator that we are on the firing line trying ,to administer
and trying to implement this system. That's one aspect.
SenatOrPROXMIRE. You don't have any information though given

to the Cost Accounting Standards Board about 'what you're doing
about those 423 violations of promulgated standards and 92 failures
to follow disclosed accounting practices.
Dr. BENNEW. We have been reporting on an annual basis. We are

now, through the new CAS steering- committee and working group,
initiating procedures to report on a monthly basis. We recognize that
the reporting of this has not been as good as• it could be and we are
taking steps to correct the problem. I think it's incorrect, however, to
assume that because the violations are not reported to the Cost Ac-
counting Standards Board that they ,are not adequately settled in
accordance with our responsibility and in aecordance with the law.
I don't think that follows, sir.

Senator PRoxivium. Well, one great difficulty here is that there's an
understandable and to some 'extent an appropriate concern by the
DoD for defense contractors, for their well-being and health. That's
good. We need a profitable and prosperous defense industry. But we
also need to carry out the law rigorously and to, see that ,the costs in
a contract are honestly and fully reported and reported with the
uniformity that makes that report meaningful and understandable.
Here the record is very bad as far as the Defense 'Department is
concerned.
Dr. BENNETT. I don't think it is very bad.
Senator PROXMIRE. Well, there are 423 violations. Now you have

failed to report what the disposition has been either to the Cost Ac-
counting Standards Board or anybody else as far as I know. Have you
made a report to the Armed Services Committee or the Appropria-
tions Committee or any other agency outside of the Defense
Department?
Dr. BENNETT. No • but you have asked that the GAO look into this.

The GAO is presently conducting, has. conducted a study for the Cost
Accounting Standards Board and has prepared preliminary draft
material for a report. I think when it comes to your attention you will
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find that they say that our administrative contracting officers and our
auditors are carryinc, out their full responsibilities very conscientiously
and to the letter of the law.
Now this doesn't mean that there are not some poor judgments that

occur. It doesn't mean that we are not going to make mistakes. It
doesn't mean that we don't have problems. ,

Senator, PRoxmTnE. Here we have a law where you have hundreds
of violations and the only penalty for the violation is that they have to
reimburse for the excessive payment that's been made with interest
of 7 percent. Now that seems to me to be wholly inadequate. It seems
to me it provides an .incentive .for violation. 1N`o , 1, you might not be
Caught. If you are, then you're ahead maybe millions of dollars. No.
2, if you are caught, great, ,you only have to pay an interest that's
below market.
Dr. BENNETT. I think you're making an assumption that a violation

has a cOst attached to, it. Many of them do not have costs attached to
them.
Senator :PROXMIRE. I'm sure if you have 423 violations some of

them do have costs attached to them.
Dr. BENNETT. I think some do, yes, but most of the violations are

inadvertent violations.
Senator PROXMIRE. I 'think that's the .case. I don't want to give the

impression that every defense contractor, is looking for a way to evade
the law, but there is a clear opportunity and a lack of effective .penalty
and provision to see that the law is abided by and it Seems to me that
the taxpayer probably is losing millions of dollars here.,
Dr. BENNETT. I think that that's a legitimate question to answer

and I would think that you would want the Cost Accounting Stand-
ards Board to tell you what the cost-benefits of implementing this Jaw
are and what the losses are and so forth. We have attempted to do this.
I think from my understanding-, the Cost Accounting Standards
Board has also attempted to do this, but neither one of us has been
able to get adequate information.
Senator PROX1VIIRE. One of the difficulties is I get the impression

from reading your statement, Dr. Bennett, that you feel as many con-
tractors undoubtedly feel, that compliance is very costly. However,
I got the impression from listening to the previous expert witness
that compliance is usually not costly, that compliance in the case of
United States Steel, for example, is something they can do without
any big revision of their 'accounting system. It can be done—at low
cost—if they will sit down and talk with the Cost Accounting Stand-
ards Board and work something out.
On the basis of the testimony we ,had before—and as I said, its

never been denied—we lose about $2 'billion ,a year by not havino-
uniform accounting standards. Now that may, be wrong. It may be
a billion or a billion and a half, but it's a whale of a Iota, Money and
the notion that the costs are greater than that 'on the basis of any
record I have seen seems to be a very weak argument. `
Dr. BENNETT. Our concern is for the 275 man-years that we spend.

That's a pretty significant cost to us.
Senator PROXMIRE. HOW much?
Dr. BENNETT. 275 man-years. We don't know and neither does the

Cost Accounting Standards Board know what the cost is to a con-
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tractor to implement this and the scene is rapidly changing. First there

were two Cost Accounting Standards then there were four and now

there are nine. Soon there will be 11. The costs are going up. Cost

Accounting Standard 409 will create additional administrative work

load for the contractors.
Now the contractors tell us that implementation of these Standards

is going to entail a very significant cost. We ought to know these costs.

The Cost Accounting Standards Board ought to know this, but we

don't know it, sir.
Senator PROXMIRE. On the basis of Admiral Rickover's $2 billion

estimate—and that was 5 years ago and things are much more costly

now with inflation and everything—the 275 man-years I estimated

at $20,000 a man-year would be $5.5 million. The ratio therefore would

be 400-to-1 benefit-cost ratio. I'd sure like to make that kind of invest-

ment. You get your money back each day; 400 to 1 means you can

get better than 100 percent return every single day of the year. Very

few investments you can make are comparable to that.
Now maybe that's wrong. Maybe it's not a $2 billion saving. Maybe

it's a billion or a half a billion. Whatever it is, you have to go a Iong

way down the scale before you fail to get a very, very favorable benefit!

cost ratio.
Dr. BENNETT. I'd be happy to share that with you if we could split

it. It certainly sounds like a good factor or a good return. I don't

think, however, that the DoD is thwarting implementation of the

Cost Accounting Standards.
Senator PROXMIRE. You see, what concerns me, Dr. Bennett, is that

frankly the father of this, like the father of the nuclear submarine,

is the same person. It's Admiral Rickover. Admiral Rickover believes,

as you know, in a strong defense industry. He believes in strong de-

fense. He is not a critic of the Defense Department. He doesn't believe
in a weak defense. He called for uniform cost accounting standards
and he made the estimate of the $2 billion a year loss.
On the basis of that, I just wish there were more people in the

Defense Department that had the same kind of zeal for getting your
money's worth that Admiral Rickover has demonstrated. I think we'd
have a far better defense operation. I get the picture here that there's
-a real softness with respect to vigorous enforcement.

If there are real costs, aren't they break-in costs that will drop away
when uniform Standards are in effect across the board ?
Dr. BENNETT. I think there is a considerable amount of start-up costs,

but I believe that there will always be certain costs to the Government
in terms of auditing, in terms of contracting, in terms of any account-
ing change, because we must document and audit each accounting
change and then that accounting change must be compared for a cost
impact on every contract that's outstanding. That's, a considerable
workload to do that. A similar type workload will exist with the con-
tractor; but you're right, there are a lot of start-up costs and once
CAS becomes a standard operating procedure, normal practice, a good
portion of those costs will drop off.
Senator PROXMIRE. Now Id me go back to a statement that you made

indicating how very difficu lt it is for the Defense Department to get
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compliance. This is one of the most troublesome elements of your
presentation.
You say in your prepared statement,
It must first be recognized that we do all possible to convince a contractor that

he should accept the clause—the Cost Accounting Standards clause and we
cannot contract unless he does. This often fails because the contractor is aware
that we can request a waiver of the CAS requirement. When driven •to this
action, we request waivers because, frankly, we have no other course of
action. Some have suggested that we immediately invoke the provisions of the
Defense Production Act which would require a contractor to perform. However,
the DOD has serious doubt that this is a workable solution.

You (To on to say why.
NowI discussed this with my staff and when I read your statement

I was rather sympathetic with your view. I thought maybe the Defense
Department was in a dilemma, maybe the contractors had them over
a barrel, maybe if a contactor refused tp abide by the Cost Accounting
Standards there's nothing DoD can do except request a waiver. But I
am persuaded by my staff's research that this isn't the case. They tell
me under the Defense Production Act you can require performance
and, indeed, if you can't we'd better change the law because if we ever
get a situation in this country where a defense contractor can just
defy the law and blackmail the Federal Government into going along
with that failure to comply with the law, then it seems to me that we
are in a really desperate position.
The research shows that we can mandate compliance by a contractor

through using the Defense Production Act and simply requiring it to
perform that has been done in wartime. The President still has that
emergency power. The Defense Production Act provides that emer-
gency power and we can require performance by a contractor if we
need it such as we needed steel for submarines in the United States
Steel case.
Dr. BENNETT. 1 wish I was as certain as your staff is that that can

be done. Our discussions with General Bray—and we have had a series
of letters from him and I think you have copies of these letters 
Senator PROXMIRE. I do have, and the copy of the letter I have says

exactly the opposite of what you say in your statement.
Dr. BENNETT. I don't think so.
Senator PROXMIRE. I'm going to get the letter and read it to you and

it's an absolute contradiction.
Dr. BENNETT. Well, we have had some additional telephone con-

versations with him and his interpretation is that you can direct
delivery of items but you can't direct that contractors comply with the
Cost Accounting Standards.
Senator PROXMIRE. I'll read what you say in your "statement and

then I'll read what General Bray said in his letter to me. You say:
The Cost Accounting Standards Law prevents us from contracting without

inclusion of the CAS clause or obtaining a waiver, and without a contract there
Is no basis for the government to take delivery and pay for the needed supplies
even if ordered under the Defense Production Act. It is our understanding that
the Director, Office of Preparedness, General Services Administration, has stated
in his letter of 17 July 1975 that refusal to comply with the Cost Accounting
Standards cannot be considered a refusal to produce under a priority order.
Now that letter of July 17 says: "Dear Mr. Chairman"—it's ad-

dressed to me and it says as follows:
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I have eamined the DPS Regulation 1 and the Defense Production Act to

determine whether the Regulation provides a basis for a defense contractor to

refuse a rated order if the order contains provisions required by law that the

contractor does not choose to accept. In my view, the DPS's regulation does not

provide a basis for such a refusal.

(For complete letter, see exhibit 3 at p. 117.)
Mr. BAMONE. Mr. Chairman, the interpretation there is that re-

fusal of the order means delivery of the item. Sure, you can require
the contractor to deliver the item

' 
but the terms and conditions that

go with it are a separate matter which he discusses in the sentence on
page 2. He's making a distinction between the requirement to have
a contractor deliver a product or service and also requiring the con-
tractor to accept terms and conditions that .are unique to the DoD.
What he's saying is that you can force United States Steel to give
you the steel, but you can't force them to take the CAS clause. The
dilemma with that is there's no way for the DoD to, accept delivery
without a contract. There's no Way for us to pay on that contract
without including the clause because the clause is required by law.

. So, therefore, how do we accept delivery, even though the con-
tractor Will deliyer without a contract if necessary, and still comply
.with the law?
, Senator PROXMIRE. Well, we have had some instances in the past.
I can recall a confrontation between the Federal Government and
Montgomery Ward in 1943 when the Government required compli-
ance to the extent of picking up the chairman of the board of Mont7
gomery. Ward and carrying him right out Of the building in order to
require them to. act.
Now you say that particular terms and conditions cannot be en-

forced and without a contract you don't have a basis for that. I under-
stand that. What I'm saying; however, is that you can require per-
formance and you can require that in this case the steel be delivered
to Electric Boat by . United States Steel. •
Mr. i3ABIONE. We have to go further than that, Mr. Chairman. We

have to provide a basis for the Government to accept it and we can't
accept it without a contract and we can't have u contract without the
clause.

Senatpr PROXMIRE. Then are you saying, we have a situation in this
country where industry can simply defy the Federal Government
and can frustrate our defense effort. Say you have a sole source. We
have many situations like this and the sole source says, "We are just
not going to give you the steel. We are not going to give you the
chemicals you need for a particular missile." Does that mean the
Government is helpless? We can't defend ourselves?
. Mr. BABIONE. What we're saying is: our counsel has reviewed this
in some depth and in their best judgment, General Bray is saying
there is a distinction between requiring a. contractor to perform and
requiring him to accept certain terms and conditions in a Contract.
Now it's feasible or maybe conceivable that General Bray could

redefine the 'regulations under the act to include CAS terms and condi-
tions, but all we're saying here is, the letter does not say that. ThE
letter says that be is not including CAS terms and conditions as a
part of his interpretation of what is required by the act.
Senator PROXMIRE. Well, at any .rate, the letter is very clear in that

sentence that I read that the DoD can require performance, and you
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say that in order to make that effective yob. have to have additional
authority?
Mr. BABIONE. Yes, sir.
Senator PROXMIRE. All right. That's a problem for the Congress then.
Dr. BENNETT. We were prepared to use the Defense Production Act

when United States Steel contested, but there are differences of opinion
and interpretation and our legal interpretation is that unle§s General
Bray was prepared to make the interpretation that it did inClude the
contractual provisions, we could not 'use the Defense Production Act.
But we were going to take that step. We were prepared to take that
step.

Senator PROXMIRE. Do you have the authority under Public Law
85-804?
Mr. BABIONE. Yes; in Certain respects. To what part are you talking

about?
Senator PROXMIRE. That's Public Law 85-801 and I quote:
The President may authorize, any department or agency of the Government

which exercises functions in connection with the national defense, acting in
accordance with regulations prescribed by the President for the protection of the
Government, to enter into contracts or into amendments or modifications of
contracts heretofore or hereafter _made and to make advance payments thereon,
without regard to other provisions of law relating to the making, performance,
amendment, or modification of contracts.

Mr. BABIONE. My only answer to that is that our legal people 
Senator PROXMIRE. "Without regard to other provisions of law relat-

ing to the making, performance, amendment, or modification of
contracts."
Mr. BABIONE. Yes, sir. Our legal people have looked into this and

as far as they can determine at this time—they are still researching
it—they know of no way under the current law or any of the laws—and
I assume that includes Public Law 85-804.

Senator PROXMIRE. This is a gray area. The only way to get confirma-
tion of the law is to get a test case. Have you tried that route?
Dr. BENNETT. We were, about to try it with United States Steel.

That was our route to go. We have not tried that route..
Senator PROXMIRE. It's hard to tell until you do, or we have the

option, as I said, of having Congress pass a new law. Anyway, we
shouldn't throw in the towel until we've tried it.
Dr. 'BENNETT. No: I would concur with that.
Senator PROXMIRE. United States Steel says it's delivering needed

steel without a contract and ha s been for some time. Is it being paid or
are we getting steel on the cuff?
Mr. BABIONE. I can't answer that. I don't know specifically, what

particular subcontract they're 'talking about or what particular -de-
livery time frame they're talking- about, but that's been United: States
Steel's position all along. "We will deliver. We won't hold you up, but
we won't take the clause." And our position is how can we accept
delivery if we don't have a contract? That's not legal, and to have a
contract we have to include the clause. '

Senator PROXMIRE. This isn't a theory. This is a fact. They have been
doing this now for some time. Apparently they have been paid for it
and they have been proceeding without a contract.
• Mr. BABIONE. Well, there are a number of subcontracts and that goes
back to your original point, some of which require the CAS clause,
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some of which may not because they were exempt due to adequate
price competition. This is a CAS exemption for subcontracts, if the
bids are for identical items. I think that was sort of a general statement
they made to assure the committee and the public that they were not
holding up any vitally needed supplies.
Senator PROXMIRE. Don't you know what you're getting from United

States Steel on which contract'? Don't you have that information?
Doesn't DoD know?
Dr. BENNETT. The U.S. Navy knows and we have asked the Navy

to look into this particular problem. The Navy is contract adminis-
trator for the Trident submarine and Electric Boat.

Senator PROXMIRE. In the DoD letter to the Cost Accounting Stand-
ards Board I understand it was said that steel was being held up.
Mr. BABIONE. I think that's also true. You see, the problem with this

is 
Senator PROXMIRE. Are you sure that's true? Because that's been

denied by United States Steel.
Mr. BABIONE. Let me put it this way. We are basing our statement

on information supplied by the Navy which we have accepted at face
value.
Senator PROXMIRE. Do you have that in writing?
Mr. BABIONE. From the Navy? Yes, sir.
Senator PROXMIRE. Will you furnish that information to the

committee?
Mr. BABIONE. The information that was in the request for the waiver

was prepared by the Navy.
Senator PROXMIRE. Can you give us the information from the Navy?
Mr. BABIONE. Yes, sir.
Senator PROXMIRE. We want the letter signed.
Mr. BABIONE. Whatever documentation exists we will furnish it.

(See exhibit 4 at p. 123.)
Senator PROXMIRE. IS there any reason in particular, Dr. Bennett,

why your request for a waiver cited only one case when the company
says it has accepted several contracts with this clause?
Mr. BABIONE. We have been working with the CAS Board but the

CAS Board determines what information is to be supplied. We would
not argue that their instructions appear to include both prime con-
tracts and subcontracts, but it's my understanding that we have told
the CAS Board our data bank does not include subcontract award in-
formation. Thus our information on subcontracts is quite limited. We
must depend on the vendor involved to supply this information. We do
supply information on prime contracts where that information is
readily available.
Our understanding is that this has been an acceptable practice. Now

that doesn't mean that what we did was not incomplete. We should
have better information on CAS covered subcontracts and should
provide it to the Board. We believe we can and should do a better job
in the future.

SenfJor PROXMIRE. I understand United States Steel says there are
several situations in which they have accepted the Cost Accounting
Standards clause.
Mr. BABIONE. We would have to ask the Navy for that information,

Mr. Chairman, and provide it for the record, (see exhibit 5 at p. 128) .
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Senator PROXMIRE. The situations go back, I understand, to 1972 or
1973. It goes back several years. Doesn't neglecting to mention the
additional acceptances put the Cost Accounting Standards Board in
a situation where they are t7ing to make a decision without the in-
formation they need? If CAS knew that there had been acceptances
before it would be much less likely to grant the waiver. By DoD con-
cealing this or by not revealing it, it seems to me the Board is mis-
informed and therefore it is much more likely to go along on the waiver
to the detriment of the taxpayer and probably to the detriment of the
whole system. Once you give a waiver of this kind to a company as
visible as 'United States Steel in this important a case, you can kiss
the Cost Accounting Standards goodby.
Mr. BABIONE. That's certainly no attempt on the part of DoD to

conceal anything, Mr. Chairman. The file did contain, as was indicated,
at least one case where the contractor has previously accepted the CAS
clause and that usually is the basis under which the CAS Board reacts,
even if there's only been one case. The number of cases only changes
the degree. There was no attempt to indicate or mislead the Board
there had not been any. It might have been a poor job in accumulating
the facts and presenting the case.

Senator PROXMIRE. Mr. Schoenhaut has just told us about 19 sub-
contracts for special steel required of United States Steel by General
Dynamics. The value is about $18 million. These subcontracts are
conditional upon waiver of Cost Accounting Standards.
Has the DoD requested a waiver on these.?
Mr. BABIONE. No. The DoD has requested no waiver on any of these

subcontracts that have been discussed.
Senator PROXMIRE. Why not?
Mr. BABIONE. We asked the Navy to check them out. I don't believe

that all 19 cases were ones that had conditional terms on them. Some
of them were subcontracts through Newport News. Some of them
were subcontracts with Electric Boat. Some of them had price com-
petition. Some of them did not. And we have to sort them all out.
Senator PROXMIRE. Do you know at present whether a waiver will

be requested or a waiver request will be forwarded in vie* of the
United States Steel agreement?
Mr. BABIONE. We certainly do not intend to ask for any waiver un-

less it's determined to be absolutely necessary and appropriate under
the circumstances.

Senator PROXMIRE. In view of the fact we have this agreement now
in the Electric Boat case 
Mr. BABIONE. There shouldn't be any.
Senator PROXMIRE. I don't see any basis for a new request. From

what they have said, as far as their accounting system is concerned,
they can comply.
Mr. BABIONE. There shouldn't be.
Senator PROXMIRE. Now, in the case of United States Steel, DoD

recommended that the Cost Accountincr Standards Board waive the
Standards. The Board, however, denied the waiver request and sub-
semiently obtained United States Steel's agreement to comply.
United States Steel now admits tb t its present accounting system

is comnatible with Cost Aecountirl p• Stand rds. Now, this raises in my
mind the question again of the chicken and the fox and the henhouse,
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as to how hard the DoD really tried to implement and enforce the
Cost Accounting Standards requirements.

Historically, DoD support of the Cost Accowithlg Standards has
ranged from lukewarm to. outright opposition,
Dr. BENNETT. I think first on we have to recognize there have only

been four waivers requested in the last year. I think the other aspect
of it is that in the case of contractors who refused to provide for the
Cost Accounting Standards, it's not a question that they can't comply
with it. It's a ,question that they don't agree with the need, and there
isn't anything that the DoD, other than through persuasion, can do
to convince them, that that need exists and that they should- comply.
Senator PROXMIRE. All right. Let me proceed along that line. You

say that there's not much the Defense Department can, do if they have
that attitude. What efforts in fact has the Defense Department made
to, obtain United, States Steel's compliance? Which senior Navy and
Defense officials by name took time to intervene directly and personally
with United States Steel in this case ? What was the name and posi-
tion of the most senior United States Steel executive contacted? Can
you provide that for the record and provide all correspondence or
exchange between the Defense Department and United States Steel in
attempting to obtain compliance?
Mr. BABIONE. Yes, sir.
Senator PROXMIRE. Can you give us orally now what this, amounted

to?
Mr. BABIONE. The Assistant Secretary of the Navy, Mr., Bowers, was

intimately involved and intimately aware of the situation
' 
and he was

the person who forwarded the request for waiver to Dr. Bennett's
office.
Dr, BENNETT. And at the lower
Senator PROXMIRE. Wait a minute. You say he was intimately in-

volved and concerned and forwarded the request to Dr. Bennett's of-
fice. What I'm talking about is what effort was really made by request-
ing United States Steel , to comply and giving them the strong argu-
ment that they should comply?
Mr. BABIONE. We'll have to obtain that from the Navy and furnish

it for the record. (See exhibit 6 at p. 129.).,
Senator Senator PROXMIRE. You don't ha,ve any evidence that was done?
Dr. BENNETT. We . have some evidence. Officials under Admiral

Michaelis, the Navy Materiel Command, were in contact and did ac-
tually talk beyond the working level with United States Steel.
Senator PROX1VIIRE. Dr. Bennett, it seems to me in view of the serious-

ness of this—with the steel absolutely essential for 14 vital sub-
marines—that Secretary of Defense Schlesinger should get the head
of -United States Steel on the phone and say. "We mean business on
this. This is very vital to the defense of the United States," rather than
have somebody in the Navy maybe ,talk to somebody in the Defense
Department., There seems to be no real effort to secure compliance.
Dr. BENNETT. We believe that that should occur and we believe

that it's a Navy responsibility to do that, and we, think that perhaps
it hasn't been at the highest level but that this kind of dialog with
United States Steel has gone on.

Senator PROXMIRE. Why haqn't it been at the highest level? Does
Secretary Schlesinger know .about this? Did he know about it?
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Dr, BENNETT. Secretary Schlesinger has not been involved with
this, but Deputy Secretau Clements has been involved;

..Senathr .PROXINTIRE. Why not ?
Dr. BENNETT. Because of the division of the workload between

Secretary Schlesinger and Secretary Clements.
Senator PROXMIRE. What has Clements done?
'Dr. BENNETT. He's monitored this through .discussions that I have
had with him. .He knew that I was coming over. He knew what I Would, t, •
.be saying.

Senator PROXMIRE. .Has. he talked to anybody iat United States
Steel? .•
Dr. BENNETT. Ile didn't have to talk to anybody at United StateS

because We Jul talk to people at United States Steel.
Senator PROXMIRE. There was a•long period 'and they Were adamant,

md it looked like you would 'get no steel ',without violating- the laW,
,and if Deputy 'Secretary Clements is the top Defense Department
official in this regard, it seems to me at the, very least he should have

United States Steel and said, "Let'S get with it
Dr: BENNETT. We weren't aware of this particular problem with

United .States Steel until it was brought to, our attention. The Navy
attempted to .solve the problem with' United States Steel,. as the re-
sponsible agent.

Senator PROXMIRE, Dr.. Bennett, you're the chief honcho in the cost
accounting in the Defense Department ?
Dr. BENXETT. That's right.
senator PEoNAHEE. It seems to me you certainly should have been

Rei)t: informed of something as important as this.
Dr. BENNETT. We• have -administrative problems here, Mr. Chair-

man, and this is. one :of the basic reasons, we have established this
steering committee now and the working group so that we can have
closer dialogue and closer contact, closer mOnitorship of what's going. .OD in this 'area.
Senator PROXMIRE. Why ,did you lia,ve 'that reclueSt for a waiver

from United States Steel before you for a year? We had testimony
this morning that, you had the request from May of 1974 until Mid-
July of 1975 before it was forwarded on to the Cost .Aecounting
Standards Board so that they could act on it one way or the other.
Dr. BENNETT. We had the request for just several days' in the Office

of the Secretary of Defense. I have no knowledge of why, the Navy
had it for so long: I think the reason is that they were attempting
to work, the problem out with Electric Boat and with United States
Steel.
Senator PROX1VIIRE. I can't understand why that would take. an

.entire year. It seems. to me it would take • a part of ,a day. United
States Steel's position ' was ethphat.ic and clear on this. They said,
"No; we're not •goino, to comply." They ,never took time opportunity
to sit clown with and talk with the Cost Accounting Standards Board
people.
Dr BENNETT. If you'd like-, we Could look into it and try to get

something.for the record. (See exhibit 7 at p. 130.)
Senator PROXMIRE. We'd like to get as Much information on that

as we can because it 'seems there was a lack of compliance:
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Now, is it your view that the Defense Department has no role to
play in assessing the validity of a corporation's request of a waiver
from Cost Accounting Standards. The Defense Department should
have a role in this area, _ should it not?
Dr. BENNETT. Yes; 1 think so.
Senator PROXMIRE. Do you think that was done in the case of

United States Steel?
Dr. BENNETT. I don't know whether you're asking whether that

should be done at the Office of the Secretary of Defense. The answer
to that is that it is delegated down the line to what we call an admin-
istrative contracting officer who works directly with the contractor
and with the auditor who is also usually at a plant location.

Senator PROXMIRE. Dr. Bennett, have you or any of your staff had
a chance to review the August 15 letter of agreement which I read
at the beginning of the hearing this morning from United States
Steel Corp. to Mr. Arthur Schoenhaut with respect to compliance
on the Cost Accounting Standards?
Dr. BENNETT. Yes; we have had a chance. Mr. Babione and his

st a if have.
Senator PROXMIRE. Have you any thoughts as to what this agreement

requires of the Defense Department in terms of monitoring and assur-
ing compliance?
Mr. BABIONE. I called Mr. Smith to be sure I didn't misunderstand

his letter, and the best way I can explain it is our interpretation is
that except for the four well-known exemptions in the Cost Account-
ing Standards law which are advertised procurement, catalog price,
market price, price based on law or regulation, that if they did not
qualify for, any of those, that they would comply.
Now the final decision on that, of course, would be within the De-

fense Department, as it has been in any other particular application,
and the fact that we have asked for a waiver in the case of United
States Steel shows that we didn't think the five purchase orders qualify
under any of those four exemptions. Otherwise we wouldn't have asked
for the waiver in the first place.
So, to answer your question, I would expect complete`compliance.
Senator PROXMIRE. Has the Defense Department ever in the past

refused to forward a company's request for a waiver to the Cost Ac-
counting Standards Board or is it your practice to forward any request
that was sought?
Mr. BABIONE. I have only been here since September.
Senator PROXMIRE. Well, first let's start with your experience. In

your experience, has the Defense Department forwarded the request
for a waiver in all cases?
Mr. BABIONE. I can't think of any. We are only talking about four

that have been submitted.
Senator PROXMIRE. Well, now, you have been here since last Septem-

ber, less than a year.. Is there somebody in the room who's been
here longer who can tell us what the record has been over the past 4
years?
Mr. BABIONE. Could we provide that for the record, Mr. Chairman?

(See exhibit 8 at p. 134.)
Senator PROXMIRE. All right.
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Do you have any general views which you would like to express of
the Board's denial of your request for the agreement with United
States Steel that you haven't expressed so far?
Dr. BENNETT. No, Mr. Chairman.
Senator PROXMIRE. Now I understand that there are currently five

specific orders involving United States Steel that were the subject of
the Defense Department waiver request. Now that United States Steel
has agreed to comply with Cost Accounting Standards, I'd like the fol-
lowing information regarding each of the five orders in question.

First, has United States Steel signed a contract containing the Cost
Accounting Standards requirement? Do you know that?
Dr. BENNETT. We don't know this, but we would assume that the

answer is "No," in these five particular cases. We will get that informa-
tion and provide it for the record. (See exhibit 9, p. 134 and exhibit
23, p. 259.) '

Senator PROXMIRE. When do you expect that they would sign the
contract?
Mr. BABIONE. I can't answer that, Mr. Chairman.
Senator PROXMIRE. What would be a logical time? This letter is

dated August'15. That was 5 days ago.
Mr. BABIONE. It should be -signed in whatever the minimum lead

time for production is, between the date of the award and the delivery
date.
Senator PROXMIRE. When would that be?
Mr. BABIONE. I don't have the dates on which the deliveries are to

be made on these particular purchase orders.
Senator PROXMIRE. Do you expect to have it in the next month or

two?
Mr. BABIONE. I would expect the whole thing to be resolved within

90 days.
Senator PROXMIRE. Have you pricing data for each of these orders

as required by the Truth-in-Negotiations Act?
Mr. BABIONE. My understanding is that in discussions with the

Navy that United States Steel indicated it was going to provide all nec-
essary cost data under Public Law 87-653 at the Christy Park Works
for the air flask work. This is about $5.4 million of the total of $7
million and relates to purchase orders 5077 and 5235.
At the other two locations the contractor claimed that he was en-

titled to an exemption from Public Law 91-379 and Public Law
87453. Obviously, the Navy did not agree since they processed the
waiver.
Senator PROXMIRE. Will you provide the committee staff with a copy

of the signed purchase orders in question when they are 'available?
Mr. BABIONE. Yes, sir.
Senator PROXMIRE. Has the Defense Department obtained United

States Steel's agreement to provide certified cost and pricing data re-
quired by the Truth-in-Negotiations Act in any future procurements?
Mr. BABIONE. I didn't understand the question, Mr. Chairman.
Senator PROXMIRE. Well, we have settled the Electric Boat—these

five cases. What I'm talking about now is United States Steel's attitude
toward future procurements. Having discussed this situation with
the Cost Accounting Standards Board a,nd having reconciled it in
this particular instance, does this have any bearing on future procure-
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inents ? Has United State's Steel indicated that under these circum-
stances they will comply in the future?
Mr. BABIONE. Well, it's my understanding in the discussions that

I have had with United States Steel with Mr. Smith of United States
Steel they Will comply in the future and that -we also assume—and I
made this point very clear to him—that if he's going to comply with
the Cost Accounting Standards clause it also means he's going to
comply -with 'Public Law 87-653, even though the letter doesn't say
that.

Senator PROXMIRE. What's that again?
Mr. BABIONE. The Truth-in-Negotiations Ad, is Public Law 87-653

whereas the CAS law is Public Law 91-379.
.‘ Senator PRoxithi4E. So to date they haven't indicated' whether they
will or not?
Mr. BABIONE. Mr. Smith indicated verbally to me that they would.
Senator PROXMIRE. That be would. Very good.
I'm curious to know, Dr. Bennett, why the request of the waiver on

behalf of United States Steel was forwarded to the Cost Accounting
Standards Board in mid-July when the ;company claims it first asked
for this waiver last winter. Can you give us any further information
on that?
Dr. BENNETT. No, I can't, Mr. Chairman. We'll have to research

it with the Navy and find out. We will furnish this to you for the
record.
Senator PROXMIRE. Wand you submit for the record a copy of your

request to the Cost Accounting Standards Board for a waiver of the
contract clause? (See exhibit 10 at p. 136.)
Dr. BENNETT. Yes,
Senator PROXMIRE. I believe this request contains considerable in-

formation regarding. prior lack .of cooperation with the Defense De-
partment by United States Steel and. other companies, especially in
regard to provisions of cost and pricing data under the Truth-in-
-Negotiations Act.
Would you explain why this information is germane to the present

request for a waiver from Cost Accounting Standards?
Mr. BABIONE. No particular reason other than to give the Board the

most complete picture we had as to what the situation was.
Senator PROXMIRE. Well, I think it's a good thing. I'm glad you

provided it. I think it is essential.
In your written statement, Dr. Bennett, you went to some pains

to point out Cost Accounting Standards are more trouble than they
are worth. It's my understanding that the Defense Department has
as one of their management objectives reducing the impact of these
accounting Standards on the Defense contractors. Mr. Schoenhaut has
testified these Standards can be accommodated by industry without
working a hardship.
Is it possible that the Defense Department is too quickly accepting

at face value the contractor claims that these Standards cause account-
ing headaches? Have you done any studies of your own on these
claims? Are they available for the record?
Dr. BENNETT. Our management objective is to streamline the admin-

istrative procedures within the Defense Department to minimize
the administrative costs and the delays and administrative problems
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that we Ave. Mr. Schoenhaut did talk in terms of the new directive
that we put out in March and how he expected this to improve the
situation and cut the time delay down, cut the numbers of times papers
go back and forth.

Senator PROXMIRE. And you agree with that?
Dr. BENNETT. Yes, sir.
Mr. BABIONE. The objective is not to do away with the Cost Account-

ing Standards, but to administer them in the most efficient way.
Senator PROXMIRE. You said the new directive?
Mr. BABIONE. There's a Defense procurement circular revising the

armed services regulation which was put out last March. That was
DPC 74-5.

Senator PROXMIRE. Will you provide that Thr the record? We'd
like very much to have that. (See exhibit 11 at p. 142.)
Mr. BABIONE'. Yes, sir.
Senator PROXMIRE. Several months ago the Defense Department

requested a waiver of Cost Accounting Standards on behalf of the
Mobil Oil Corp. The Board declined to grant .the waiver. Sub-
sequently, Mobil agreed to comply with the Cost Accounting Stand-
ards.
We now appear to have repeated the situation with United States

Steel. In both cases there were contentions by the contractors that
their accounting systems could not accommodate Cost Accounting
Standards. In both cases it was determined not to be the case.
What steps did the Defense' Department take before the waiver

request to determine the accuracy of contractor contentions that their
accounting systems could not accommodate CAS and were these
efforts ineffective ? '
Mr. BABIONE. The Mobil case was a procurement handled by the

Defense Supply Agency and there were several meetings with the
Agency in an attempt to explain to the Mobil people very specifically
what was required and how it could be accommodated. CAS Board
representatives were included in one of these meetings. Mobil always
chose to say they couldn't conform to the Cost Accounting Standards.
We have interpreted that to mean they wouldn't conform to the Cost
Accounting Standards, but either way, We were faced with the same
problem.
Senator PROXMIRE. In both cases the Defense Department accepted

the position of the contractor, and passed it on. In both cases the Cost
Accounting Standards Board' resisted and in both cases the Cost
Accounting Standards Board prevailed and found out that after
all there's no real problem. ,
Dr. BEN,NETT. I think in the Mobil case you will find that the Cost

Accounting Standards Board did work with the Defense Supply
Agency (DA) in trying tO convince the Mobil people before the
paperwork came forward that they could comply.
Senator PROXMIRE. Who did this?
Dr. BENNTrr. The Cost Accounting Standards Board staff.
Mr. BABIONE. Mr. Schoenhaut's people.
Dr. BENNETT. In the Mobil case they were working with the DSA

and Mobil to try to convince Mobil that they could comply.
Senator PROXMIRE. Well, this is the kind of thing that I wish the

Defense Department would do more of. I notice in your Management
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Objective Number 8 you have here an Action Number 10,Cost Ac-
counting Standards [reading] "and to relieve contractors of unneces-
sary restraints of their accounting practices." You go on to say, "The
directorate for procurement policy has for some time been seeking
to have contractors relieved of the requirement to comply with Cost
Accounting Standards rules and regulations when the amount of De-
fense work for the contractor is minimal as compared to his other
business,"—would this apply to people like United States Steel and
Mobil?
Mr. BABIONE. No, it would not apply to the United States Steel case,

Mr. Chairman. Five percent—all we are trying to do in the adminis-
trations of the law is figure out a way of having a de minimus rule
that considers the cost-benefit relationship of CAS compliance. We
have suggested and the Board is now reviewing our proposal for
exempting contractor's profit centers Which would have less than 5
percent defense business.
Now there would also be a dollar ceiling depending on the size of

the profit center. Large companies have many profit centers and each
would be considered. That ceiling dollar amount could be any arbi-
trary number chosen. There have been several numbers discussed in
the Defense Department and with the Board.
In the case of United States Steel, a 5-percent rule would not have

excluded the Christy Park Works which has the $5.4 million portion
or the main part of the requirement being discussed here. The Defense
Department views the current $500,000 exemption rule as a very low
rule under which almost no company or division is excluded. We are
just looking for a more efficient way of implementing the Standards
than the $500,000 rule. We are not talking about exemptions affecting
more than a minor amount of defense dollars.
Senator PROXMIRE. I hope you proceed 'with as much information

as possible. I think we have learned this morning that the Cost Ac-
counting Standards Board has made a very good case that oftentimes
compliance isn't costly and it isn't difficult. Even on contracts as small
as $100,000 or $50,000 it's conceivable that it might be no harder to
comply than not to comply. I think we have to have some kind of a
case, some kind of a record based on actual experience, not just pick a
figure out of the air and say we're going to have the exemptions for
contracts smaller than that figure.
Mr. BABIONE. The Board is studying it.
Senator PROXMIRE. I hope we can get a report on that so we can

follow it.
The Defense Department furthermore, in instituting its program

to improve relations between the Department and private industry,
made a recommendation that the authority to waive the require-
ments of Cost Accounting Standards be delegated from the Board
to the procuring agency, including the Department of Defense. Now
this is said to be necessary in order to make consideration of waivers
requests more timely.
Now there are several reasons why I think this would be disastrous,

especially in view of the record we have made here this morning. I
understand the Board has acted very quickly on such requests. Fur-
thermore, we have this case of United States Steel where the Navy
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and the Defense Department had the request for more than a year
and it was a matter of days after the Cost Accounting Standards
Board got it that they acted.
Now let me ask in connection with this, does the Defense Depart-

ment continue to advocate that waiver authority should be delegated
by the Board to the procuring agencies?
Dr. BENNETT. No. That's not an active letter any longer but I think

you should recognize 
Senator PROXMIRE. It's not an active letter any longer.?
Dr. BENNETT. That's not an active request on the part of the Defense

Department.
Senator PROXMIRE. You're no longer requesting it?
Dr. BENNETT. That's right. We have asked for the 5-percent waiver

from the Cost Accounting Standards ,Board. We would like to bring
to your attention the way the process is set up.
The Defense Department does not have the clout or the persuasion

to convince these companies with the waiver authority sitting at the
Cost Accounting Standards Board. What we are essentially doing is
exhausting, the waiver route so, if we have to apply the Defense Pro-
duction Act or whatever, we can do that. We know informally from
talking to these companies that they are not going to accept the Office
of the Secretary of Defense saying, ‘,'We are not going to grant the
waiver." They are going to insist that it go to the highest authority
and that authority rests with the Cost Accounting Standards Board
and not with the Department of Defense.

It's our feeling that the United States Steel backed down on this
because of the unfavorable publicity and that's the clout that you
have, sir.
Senator PROXMIRE. That unfavorable publicity couldn't have been

developed if the Defense Department had handled it by themselves.
If the recourse to the Cost Accounting Standards Board didn't exist,
the Joint Committee would have had no opportunity to get into it,
and there wouldn't have been any compliance. And, in my view, the
Cost Accounting Standards Board would be dead. Once you make
that kind of exception it's very hard to resist. You can imagine how
firms in the State of Wisconsin would feel if United States Steel were
able to get an exemption.
Dr. BENNETT. I'm not arguing, sir, with the fact that this is the

way that it's set up and it does accomplish the purpose. My point is
that we don't have the authority or the clout because the appeal goes
higher than us in all cases. Companies know that the appeal goes to
the Cost Accounting Standards Board and they have told us so.
Senator PROXMIRE. Does the Defense Department advocate that the

Board should be relocated in the executive branch as the Department
argued when this was an issue several years ago?
Dr. BENNETT. Our office doesn't have a position on that. If you'd

like us to provide one for you we can. We hadn't considered it.
Senator PROXMIRE. Well, that was the DoD position, as I recall;

when we passed the legislation. We insisted that it be in the GAO and
it seems that's been a good idea.
Dr. BENNETT. We do have the separation of responsibility for sup-

plies from the authority to contract in the case a Cost Accounting
Standards.

63-923-76-----4
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Senator PROXMIRE. We have one good example with respect to the

Cost Accounting Standards Board and with respect to this particular
instance of the United States Steel case.
What's been the Defense Department's experience with the time-

liness of Cost Accounting Standards Board actions on other waiver

requests?
Dr. BENNETT. Very good. There has been no concern on our part

about the responsiveness of the Cost Accounting Standards Board. I
think we are more 'concerned with the -fact that the administrative
contracting officer, who is the contracting official, does not have
the authority in order to get compliance with the Cost Accounting
Standards and this then comes up through the hierarchy of the services
DepartMent of Defense and the Cost Accounting Standards Board.
This is an administrative cost.
Senator PROXMIRE. Now if the Defense Contract Audit Agency is

reduced or merged with the Defense Contract AdministratiOn Service,
won't the ability of the Defense Department to insure cost accounting
compliance be seriously impaired?
Mr. BABTONE. I assume you're talking about the proposed merger

recommended by the Commission on Government Procurement. We
have taken the position that we are opposed to merging the Defense
Contract Audit Agency with Defense Contract Administration Serv-
ices. We ,forwarded that position as an official position several montlis
ago.
Senator PROXMIRE. The Cost Accounting Standards Board legisla-

tion is not the only legislation which provides for exemptions from
its cost disclosure requirements. The Truth-in-Negotiations Act pro-
vides for exemptions from such disclosures which are similar to those
of CAS and apply in .circumstances where there are catalog or market
prices or prices set by law or regulation. I haven't heard how the
United States Steel procurements were handled with regard to the
requirements of the Truth-in-Negotiations Act, although I would
suspect the company should have been required to submit the cost
breakdowns. Why not?
Mr. BABIONE. This is the same question you asked earlier, Mr.

Chairman, when I indicated to you that on the air flask which com-
prises two of the five purchase orders and the predominant amount
of the money, $5.4 million, the contractor did agree informally to
provide the cost data in accordance with Public Law 87-653. This
agreement was prior to the time when the impasse developed on the
inclusion of the Cost Accounting, Standards of Public Law 91-379.
So United States Steel was complying, in that instance, and it has
indicated it will in the future.
Senator PROXMIRE. Can you provide for the record a summary of

how many of these 500 Cost Standard violations were investigated?
How many were settled and what were the penalties assessed in each
one?
• ,Mr. BABIONE. Yes, sir; we can do that. I'd like to indicate that ac-
cording to the report that I was looking at there are not 500 still
pending. There were 500 that occurred during a calendar year of
which all but 200 were resolved. But we will provide that information
to you.
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Senator PROXMIRE. Well, give us a statistical breakdown of rdsolved
and unresolved and so forth. (See exhibit 12 at p. 192.)
Mr. BABIONE. Yes, sir.
Senator PROXMIRE. Gentlemen, I want to conclude by saying that

I think that the record that we have made this morning has made
it very clear that the Cost Accounting Standards have been violated
a number of times in the past. We have a record here that shows
that the Cost Accounting Standards Board has been prompt and
effective in securing compliance. We have a record that indicates that
compliance in several cases has been achieved without significant cost
or great cost and probably at very small cost, and we have a record
also which indicates that one way or another, for one reason or another,
the Defense Department has not been rigorous in enforcing Cost
Accounting Standards and in reporting fully to the Cost Accounting
Standards Board the violations and the details of the violations.
I feel very strongly, as an author of this bill, and as vice chairman

of the Joint Committee which is responsible for oversight, that this
law be carried out fully. I'm convinced, as Admiral Rickover indi-
cated, that full compliance with this law would save an enormous
amount of money for the taxpayer and would improve the integrity
of the procurement process. -
I'm happy to see that you're engaging in some activity in the De-

fense Department to instruct people in how to carry out the Cost
Accounting Standards program but I'm very hopeful that we can make
far greater progress in the future. I am also anxious to see that we
make sure that under no circumstances can the defense of this country
be denied-itS‘ full strength on the grounds that there is not the author-
ity in law to require a contractor to perform. One way or another, if
there is that loophole in the law, that weakness in the law, we have to
strengthen it and correct it. We'd like very much to get your assistance
in doing that.
Thank you very much.
The hearings are recessed until tomorrow at 10 o'clock in this room.
[Whereupon, at 12:15 p.m., the hearing was recessed to reconvene at

10 a.m. Wednesday, August 21, 1975.]
(Additional questions for Dr. Bennett and answers supplied for the

record, exhibit 20, p. 215.)
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COST ACCOUNTING STANDARDS, WAIVERS, AND

COMPLIANCE

WEDNESDAY, AUGUST 21, 1975

U.S. CONGRESS,
JOINT COMMITTEE ON DEFENSE 

PRODUCTION,TV ash,ington,D.C.
The Joint Committee met at 10:10 a.m., pursuant to recess, in room

5302, Dirksen Senate Office Building, Senator William Proxmire (vice
chairman of the Joint Committee) presiding.

Present: Senators Proxmire and Sparkman.
Senator PROXMIRE. The Joint Committee will come to order.
We are resuming hearings this morning on Defense Department

and defense industry compliance with Cost Accounting Standards.
Yesterday the Joint Committee heard testimony from Arthur Schoen-
haut, Executive Secretary of the Cost Accounting Standards Board,
and from Dr. John Bennett, Acting Assistant Secretary of Defense for
Installations and Logistics.
This morning we will be privileged to hear from Mr. David Rode-

rick, the President of United States Steel Corp., and from Adm.
Hyman G. Rickover, Deputy Director for Nuclear Propulsion in the
Naval Sea Systems Command and, I might say, the prime force behind
the institution of Cost Accounting Standards.
A great deal is at stake here. We have a clash between the law that

requires contractors to comply with uniform accounting standards
backed up by the Cost Accounting Standards Board that has shown
its determination to uphold the law and the power of one of the
nation's biggest corporations, United States Steel. United States
Steel is backed up by the most powerful agency in our Government,
the Defense Department, which has been fighting for an exemption.
In an immediate and material sense a great deal is at stake, too. If

the United States Steel Corp. were granted a waiver on a multi-mil-
lion dollar contract of steel for submarines vital to our defense, what
possible 0-rounds would remain for the Board to insist on compliance
with the law by any other firm? And the collapse of uniform Cost
Accounting Standards could cost the Government and the American
taxpayer literally billions of dollars a year.
While it is true that the instant defiance by United States Steel seems

to have been settled, the assault on the Board seems to be just begin-
ning. The Board's ability to resist the assault now underway will
represent a very considerable test.
The Joint Committee's inquiry is not limited to the recent case of a

request for a waiver from these Standards for United States Steel.
This is not an isolated case. Rather, it may be the opening salvo in a

(47)
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major assault on Cost Accounting Standards by a large segment of
basic industry.
Mr. Schcenhaut in his testimony yesterday mentioned several other

requests for waivers or exemptions pending before the Cost Account-

ing Standards Board or expected to come before the Board in the
near future. Among the companies seeking waivers or exemptions are

such primary produCers as Ingersoll-Rand, the Aluminum Co: of

America, and Ladish Steel Co. of Milwaukee in my home state.
In addition, we understand that General Dynamics has been unable

to complete 19 orders with United_Staetes Steel totaling over $18 mil-

lion in value because of big steel's refusal to accept the Cost Account-
ing Standards contract clause. These include the five subcontracts on
which a waiver was recently refused by the Cost Accounting Stand-

ards Board.
The testimony yesterday revealed what I can only characterize as a

tepid attitude on the part of the Department of Defense toward re-
quiring firms to accept and live up to these Cost Accounting Standards
and similar provisions. Although the Cost -Accounting Standards
Board has the authority to make final deterrhinations on technical
questions relating to the Standards, it is ultimately the procurement
agencies themselves which must insure that the Standards are adhered
to and that all contracts requiring such Standards contain them.
Thus, I think there is some cause for alarm when we view the record

of the Defense Department in this area. Its track record overall, and
particularly its actions in the present United State§ .Steel case, leave
quite a few questions about its willingness to act with vigor and
determination.
As I pointed out yesterday, these Cost Accounting Standards are

among the very few ways we have Of insuring that public money is
spent wisely and fairly. They require that companies tell the Gov-
ernment how they determine their prices on contracts where there is
no competitive bidding.
• It is the clear duty of all public officials wild are involved- with
contracts and procurement to insure full compliance with these Stand-
ards. That is the point of these hearings.
Our first witness today will be, as I said, Mr. David Roderick. Mr.

Roderick became the president of United States Steel on the first of
this month after serving as chairman of the company's finance com-
mittee. -
Mr: Roderick, come forward, sir.

STATEMENT OF DAVID M. RODERICK, PRESIDENT, 'UNITED STATES

STEEL CORP., ACCOMPANIED BY R. L. WATTS, SENIOR GENERAL

ATTORNEY, AND B. D. SMITH, VICE PRESIDENT AND COMP-

TROLLER

Mr. RODERICK. Thank vou, Senator Proxmire.
Senator PROXMIRE. We hope, Mr. Roderick. that your accession to

the presidency of United States Steel presages a new era of company-
Government cooperation. And I hope that the agreement that was
worked out last week is the first step in that direction, though I feel
I should point out that the agreement appears to be a very heavily
qualified and tentative step in that direction.
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In accordance with committee rules, Mr. Roderick, I will ask you to
spend 10 minutes summarizing your written testimony. After that we
will proceed to questions. .
If you would introduce the gentlemen who are with you this morn-

ing, we would appreciate it. .
Mr. RODERICK. Thank you, Senator.
I am David M. Roderick, -President of United States Steel Corp.

With me today are Mr. R. L. Watts Senior General Attorney, and Mr.
B. D. Smith, Vice President and .Comptroller of United States Steel.
Both of these gentlemen have, been deeply involved ,in this immediate
problem.
I appreciate this opportunity to appear before ‘.you and clarify

United State's Steel position in this matter of a request for waiver of
the application of Cost Accounting Standards to the small amount of
our 'defense business involved - •

First, let me cite a few facts. United States Steel is not primarily a
defense contractor. Defense production is a de minimis 'amount of our
total business. In 1974 United States Steel shipped 25.7 million tons
of steel products. Our total sales and revenues were $9 billion. Of this
total nearly $8 billion was revenues from the, sale of steel products.
The principal defense products .we.sell currently are plates and air

flasks used in the submarine program. These air flasks are fabricated
from alloy pipe of the same steel grade made for other commercial
customers.
During 1974 the alloy' pipe for air flasks amounted to less than 200

tons or approximately one-tenth of 1 percent of our total alloy pipe and
tubing tonnage. These air flasks are produced at our Christy Park
Works at McKeesport, Pa. Although the volume of this business
will vary widely depending on defense requirements, currently it is
running at about 10 percent of this plant's business.
The other principal product is nickel-chrome-moly plates produced

in what is known as the HY series. Some of these plates are fabri-
cated by other companies into components for the submarines. Our
sales of the HY series plates in 1974 were about 11,000 tons or less
than one-third of 1 percent of our plate business. In terms of revenues
HY series plate represented less than 1 percent of . our total plate
revenues. Revenues from HY plates produced at Homstead, Pa., our
principal HY series..producer, represent less than 1.5. percent of the
total sales cif this plant in 1974. . •
Primarily, in view of these facts, we decided in 1974 to seek a

waiver of the Cost Accounting Standards on a number of subcontracts
with Electric Boat. Another consideration underlying our request
was the question of our ability to comply with the existing and pros-
pective Cost Accounting Standards.
We have an excellent, well engineered standard cost system de-

veloped over . many years. It is. designed to meet, and it does meet,
our business needs for cost information, .for operating control, and
for planning purposes. With the small amount of defense business
we have it did not seem prudent to commit ourselves to standards yet
to come which might require an overhaul of the system to meet the
requirements, particularly if required to accommodate business that
is not all that attractive operationally, or financially.
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So in May 1974, following the Cost Accounting Standards Board

change in the threshold for filing of disclosure statements, we re-

quested Electric Boat to obtain an exemption. Discussions on this

matter occurred over the next several months. Our letter, dated De-

cember 13, 1974, asked Electric Boat to request a waiver and con-

tained, as required by Government regulations, an unequivocal

statement that we refuse to accept contracts containing the cost ac-

counting clause.
Let me emphatically state that this was only a refusal to contractu-

ally accept the Cost Accounting requirements. Let me also state un-

equivocally that United States Steel has continued to produce and

ship the steels for the submarine program required by the prime

contractor, Electric Boat. In fact, we have already produced some

material and scheduled others for production needed for delivery

later this year against two pending orders.
These orders cannot be formally acknowledged until the detail

specifications have been finalized by Electric Boat. Some of the de-

sign features have not yet been worked out. Nevertheless, we expect
to meet Electric Boat delivery requirements on these orders.
Returning to the matter of our waiver request, the Department of

Defense submission to the Cost Accounting Standards Board was
dated July 14, 1975—more than 6 months after our December 13,
1974, request. We were not consulted as to the facts alleged in the
Department of Defense request.
Frankly we were surprised to hear on July 31 of this year by your

public release, Senator, that the waiver request had been denied. I
would like to emphasize again that throughout this entire period we
have continued, and are continuing, to 'produce and ship the Navy
requirements.
We believe the record of these hearings should contain the facts

and, accordingly, request your approval to include in the record an
analysis of the information submitted by the Defense Department in
its request for the waiver.

Senator PROXMIRE. Yes, we are happy to do this and without objec-
tion we will include that in the record.
Mr. RODERICK. Thank you very much. (See exhibit 13 at p. 192.)
We were informed by Electric Boat on August 1, 1975, that the re-

quested waiver had been denied. United States Steel notified Electric
Boat on August 7, 1975, as follows, and I quote:

Re your telegraph of August 1. This morning we met with Elmer B. Staats,

Chairman of the Cost Accounting Standards Board, and members of his staff,

with regard to its denial of our request. We are advised there will be a further

meeting to seek a solution to this problem satisfactory to all concerned.
You may be assured that there will be no delay in meeting our delivery promises

on your orders on our books. We would suggest your technical representatives

advi§e us as promptly as possible final specifications to apply to the orders you
have indicated you wish to place with us for the flasks for your submarine pro-

gram so that they may be processed to meet your delivery requirements.

I request that a copy of this telegram be entered into the record.
(See exhibit 14 at p. 194.)'

Senator PRoxyTRE. Yes: that will be done, Mr. Roderick.
Mr. RODERICK. Thank vou.
Representatives of United States Steel met on Thursday, Au-

gust 7, 1975, with Mr. Staats and representatives of the Cost
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AccountingStandards Board staff to clarify to them United States
Steel's position since the presentation to the CAS Board was mis-
leading. We met again on Tuesday, August 12, with the Board staff,
representatives of the Navy and the Defense Department. On Thurs-
day and Friday, August 14 and 15, we met with the Board's staff
and representatives of the Defense Contract Audit Agency, and re-
viewed in detail our cost system and the problems of complying with
CAS standards.
Out of these meetings have come clarification and understanding of

the Cost Accounting Standards as they relate to United States Steel's
longstanding, well-engineered standard cost system. After these re-
views we stated our position in our August 15, 1975, letter to the Cost
Accounting Standards Board, which you read into the record yester-
day, Senator, but we request that it be entered into the record with our
other exhibits. (See exhibit 15 at p. 194,)

Senator PROX1VIIRE. Without objection.
Mr. RODERICK. To us the aspects underlying these hearings appear

to be threefold:
First, there has been a concern that United States Steel might cut

off shipments of products needed for the submarine program. As I
have pointed out, we have not done so and have no intention of doing
so. It is not fair in our opinion to characterize that our request for a
waiver—"has attempted to blackmail the Navy"—by the withholding
of supply. Our actions categorically refute this charge.
The second concern seems to be that United States Steel is now the

sole source of supply for certain submarine requirements. This concern
is also without merit. It may be true, as stated by the Department of
Defense, that Electric Boat received no other offers in its solicitation
for the purchase orders listed in the waiver request. However, I find it
difficult to understand bow the procurement of these products under
the present conditions of depressed demand and unemployment has
reached the point of dependence upon a sole source of supply, particu-
larly for HY-80 plate. The existence of at least three sources capable
of supplying this product is a long-established, well-demonstrated
fact, and I am sure additional plate producers have, or could develop,
such capability.
It seems to me that the policies and procedures for defense procure-

ment of steel, as well as many other products of American industry,
should be directed toward developing and attracting competition from
a number of sources, both as a matter of national security as well as
sound long-range economics.

Perhaps there are some defense items Mat can only be supplied
by a sole source, but I seriously doubt that submarine toroid rings,
for example, is one of them. In the past, Newport News Shipbuilding
& Dry Dock Co. has fabricated the toroid rings for its own construction
of submarines. I understand also that Electric Boat has directly
subcontracted the fabrication of toroid rings of the Trident submarine
to Chicag,6 Bridge & Iron Co. without United States Steel's con-
t rs ctu al involvement.
Thus, past history indicates several possibilities of Electric Boat

subcontracting some of its toroid ring requirements to companies
other than United States Steel.
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In short, it just doesn't seem realistic to contend that United States
Steel has to be a sole source supplier of either toroid rings or HY-80
plates. The objective of maximizing competition should be vigorously
pursued in all defense procurements and I firmly believe that competi-
tive bidding, rather than negotiation of price based on costs, will, in
the long run, produce the lowest cost of national defense.
In the case of the air flasks there is no problem in obtaining the

steel for them in that it is a widely used commercial grade. For
example, last year over 90 percent of our shipments of this grade of
steel went to commercial customers. While we apparently presently
are the only fabricator of this steel into submarine air flasks, the
Department of Defense request for our waiver acknowledges interest
on the part of one other fabricator. However, this other prospective
source was dismissed because of the company's lack of experience and
much higher bid than United States Steel.
Unfortunately, such rationale would only perpetuate the dependency

of the submarine program on our aging Christy Park operation. I
believe the Department of Defense can and should focus on the devel-
opment of competing sources of supply for air flask fabrication.
The third concern has to do with the often repeated but untrue

allegations of illegal pricing of HY-80 that are once again being
made by the Department of Defense in its request for the waiver.
We once again categorically deny these charges.
Some seem to forget that all we are dealing with are allegations

which have not now or ever in the pat been sustained. As the Depart-
ment of Defense knows and admits, this charge was exhaustively looked
into by the Federal Trade Commission in the late 1960's and no evi-
dence of unlawful practices was found. A new attempt to substantiate
these allegations is now being 'made by the Federal Trade Commis-
sion in a pending lawsuit that relates to compliance with a 1951
consent decree issued by that agency.
Let me conclude these remarks with a few summary observations.
The Department of Defense alleges that since the enactment of the

Truth-in-Negotiations Act of 1962 "* * * there has been a continuing
problem involving the inability of the Navy and its prime contractor
to obtain cost or pricing data from United States Steel Corp."
As noted in exhibit 13, our record in this regard refutes this charge.
As to our actions in the past, year, we requested a waiver of the

Cost Accounting Standards clause in accordance with the procedure
required by the regulations. We assumed that in giving the CASB the
authority to grant exemptions to Standards, the Congress -was indi-
cating its desire that the Standards be applied in a reasonable and
sensible manner.
We continue to feel that it is reasonable and sensible to exempt

contracts where there is clear evidence—as there is with these sub-
contracts of competing sources of supply; or where—as is true here—
a de minimus amount of the successful bidder's overall business is
involved. Failure to recognize these principles can only tend to di-
minish rather than enlarge the choices of supply available to the De-
fense Department. But let me again say, Senator, we did not stop pro-
duction nor stop shipments of any critical materials to the Navy, nor
do we intend to.
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United States Steel has had a long history of working very closely
with the Defense Department in helping with both technical problems
and the supply of materials. Our posture has always been one of
rendering assistance to the nation's defense effort and our vast research
facilities provide a continuing source of cooperative effort in this
regard. Our record in this overall area should be one for which we
receive commendation and not public criticism.
Thank you, Senator, and I would be very pleased along with my

associates to answer any questions or offer any clarifications.
[Prepared statement of Mr. Roderick follows:]

STATEMENT OF DAVID M. RODERICK, PRESIDENT OF UNITED STATES STEEL CORPORA-
TION, BEFORE THE JOINT COMMITTEE ON DEFENSE PRODUCTION, AUGUST 21, 1975

My name is David M. Roderick, President of United States Steel Corporation.
With me today are Mr. R. L. Watts, Senior General Attorney, and Mr. B. D.
Smith, Vice President and Comptroller, of U.S. Steel.
I appreciate this opportunity to appear before you and clarify U.S. Steel's

position in this matter of a request for waiver of the application of Cost Account-
ing Standards to the small amount of our defense business involved.

First, let me cite a few facts. U.S. Steel is not primarily a defense contractor.
Defense production is a de-minimus amount of our total business. In 1974, U.S.
Steel shipped 25.7 million tons of steel products. Our total sales and revenues
were $9 billion. Of this total, nearly $8 billion was revenues from the sale of steel
products. The principal defense products we sell currently are plates and air
flasks used in the submarine program. These air flasks are fabricated from alloy
pipe of the same steel grade made for other commercial customers. During 1974,
the alloy pipe for air flasks amounted to less than 200 tons or approximately
1/10 of 1% of our total alloy pipe and tubing tonnage. These air flasks are pro-
duced at our Christy Park Works at McKeesport, Pennsylvania. Although the
volume of this business will vary widely depending on defense requirements,
currently it is running about 10% of this plant's sales.
The other principal product is nickel-chrome-moly plates produced in what is

known as the HY series. Some of these plates are fabricated by other companies
into components of the submarines. Our sales of the HY series plates in 1974
were about 11,000 tons or less than 1/3 of 1% of our total plate tonnage. In terms
of revenues, HY series plate represented less than 1% of our total plate revenues.
Revenues from HY plates produced at Homestead, Pennsylvania—our principal
HY series producer—represent less than 11A% of the total sales of this plant in
1974.
Primarly, in view of these facts, we decided in 1974 to seek a waiver of the

Cost, Accounting Standards on a number of subcontracts with Electric Boat. An-
other consideration underlying our request was the question of our ability to
comply with the existing and prospective Cost Accounting Standards. We have
an excellent, well engineered standard cost system developed over many years.
It is designed to meet, and it does meet, our business needs for cost information,
for operating control, and for planning purposes. With the small amount of de-
fense business we have, it did not seem prudent to commit ourselves to standards
Vet to come which might require an overhaul of the system to meet the require-
ments, particularly if required to accommodate business that is not all that
attractive operationally or financially.
So in May 1974, following the Cost Accounting Standards Board change in the

threshold for filing of disclosure statements, we requested Electric Boat to obtain
an exemption. Discussions on this matter occurred over the next few months.
Our letter dated December 13, 1974, asked Electric Boat to request a waiver and
contained, as required by the government regulations, an "unequivocal" state-
ment that we refuse to accept contracts containing the cost accounting clause.
Let me state emphatically that this was only a refusal to contractually accept

the Cost Accounting Standards requirements. Let me also state unequivocally
that U.S. Steel has continued to produce and ship the steels for the submarine
program required by the prime contractor, Electric Boat.
In fact, we have already produced some material and scheduled others for

production needed for delivery later this year against two pending orders. These
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orders cannot be formally acknowledged until the detail specifications have been
finalized by Electric Boat. Some of the design features have not yet been worked
out. Nevertheless, we expect to meet Electric Boat delivery requirements on
these orders.
Returning to the matter of our waiver request, the Department of Defense

submission to the Cost Accounting Standards Board was dated July 14, 1975—
more than six months after our December 13, 1974 request. We were not con-
sulted as to the facts alleged in the Department of Defense request. Frankly, we
were surprised to hear on July 31, 1975, by Senator Proxmire's release that the
waiver request had been denied.
I would like to emphasize again that throughout this entire period we have

continued, and are continuing, to produce and ship the Navy requirements.
We believe the record of these hearings should contain the facts and, accord-

ingly, request your approval to include in the record an analysis of the informa-
tion submitted by the Defense Department in its request for the waiver. This
attachment is marked as Exhibit 13.
We were informed by Electric Boat on August 1, 1975, that the requested

waiver had been denied. U. S. Steel notified Electric Boat on August 7, 1975 as
follows, and I quote :'
"Re your telegraph of August 1. This morning we met with Elmer B. Staats,

Chairman of the Cost Accounting Standards Board, and members of his staff,
with regard to its denial of our request. We are advised there will be a further
meeting to seek a solution to this problem satisfactory to all concerned. You
may be assured that there will be no delay in meeting our delivery promises on
your orders on our books. We would suggest your technical representatives
advise us as promptly as possible final specifications to apply to the orders you
have indicated you wish to place with us for the flasks for your submarine pro-
gram so that they may be processed to meet your delivery requirements."
I request that a copy of this telegram be entered into the record as Exhibit 14.
Representatives of U. S. Steel met on Thursday, August 7, with Mr. Staats

and representatives of the Cost Accounting Standards Board staff to clarify
to them. U. S. Steel's position since the presentation to the CAS Board was mis-
leading. We met again on Tuesday, August 12, with the Board staff, representa-
tives of the Navy and the Defense Department. On Thursday and Friday,
August 14 and 15, we met with the Board's staff and representatives of the
Defense Contract Audit Agency, and reviewed in detail our cost system and the
problems of complying with standards.
Out of these meetings have come clarification and understanding of the Cost

Accounting Standards as they relate to U. S. Steel's longstanding, well engi-
neered standard cost system.

After these reviews, we stated in part in our August 15, 1975 letter to the Cost
Accounting Standards Board:
"We intend to comply with applicable requirements of the Cost Accounting

Standards Board in any appropriate instance where statutory or regulatory
exemptions are not available in connection with contracts or subcontracts ac-
cepted by U. S. Steel. As we have previously informed you, U. S. Steel has
assured Electric Boat that there will be no delay in meeting our delivery
promises because of any possible problems in working out the applicabili
of Cost Accounting Standards."

This letter deals with one aspect of the subject matter of these hearings, and
we request that it be entered into the record as Exhibit 15.
To us, the aspects underlying these hearings appear to be threefold:
First, there has been a concern that U.S. Steel might cut off shipments of

products needed for the submarine program. As I have pointed out, we have
not done so and have no intention of doing so. It is not fair to characterize that
our request for a waiver—quote--has attempted to blackmail the Navy—un-
quote—by the withholding of supply. Our actions categorically refute this charge.
The second concern seems to be that U.S. Steel is now the sole source of supply

for certain submarine requirements. This concern is also without merit. It may
be true, as stated by Department of Defense, that Electric Boat received no
other offers in its solicitation for the purchase orders listed in the waiver re-
quest. However, I find it difficult to understand how the procurement of these
products under the present conditions of depressed demand and unemployment
has reached the point of dependence upon a sole source of supply—particularly
for HY-80 plate. The existence of at least three sources capable of supplying this
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product is a long established, well demonstrated fact, and I am sure additionalplate producers have, or could develop, such capability.
It seems to me that the policies and procedures for defense procurement ofsteel, as well as many other products of American industry, should be directedtoward developing and attracting competition from a number of sources—bothas a matter of national security as well as sound long range economics.Perhaps there are some defense items that can only be supplied by a solesource, but I seriously doubt that submarine toroid rings, for example, is oneof them. In the past Newport News Shipbuilding and Dry Dock Company hasfabricated the toroid rings for its own construction of submarines. I understandalso that Electric Boat has directly subcontracted the fabrication of toroidrings of the Trident submarine to Chicago Bridge and Iron Company withoutU.S. Steel contractual involvement.
In the 1960's, we understand that Lukens Steel Company bid competitivelyagainst U.S. Steel for toroid rings, and on different occasions they were awardedcontracts for performing all of the work in-house or by subcontracting withNewport News or with Chicago Bridge and Iron Company. Thus past historyindicates several possibilities of Electric Boat subcontracting some of its toroidring requirements to companies other than U.S. Steel.
In short, it just doesn't seem realistic to contend that U.S. Sted has to bethe sole source. supplier of either toroid rings or HY-80 plates. Perhaps thereshould be more effort by the Department of Defense to coordinate• procurements,or at least conduct the necessary missionary work, to assure the availability ofmultiple sources for response to the solicitation of bids for these products. Theobjective of maximizing competition should be vigorously pursued in all defenseprocurements, and I firmly believe that competitive bidding, rather than nego-tiation of price based on costs, will in the long run produce the lowest cost of na-tional defense.
In the case of the air flasks, there is no problem in obtaining the steel for themas it is a widely used commercial grade. For example, last year over 90% ofour shipments of this grade of steel went to commercial customers. While weapparently presently are the only fabricator of this steel into submarine airflasks at present, the Department of Defense request for our waiver acknowl-edges interest on the part of one other fabricator—Taylor Forge Company. How-ever, this prospective source was dismissed because of the company's lack ofexperience and much higher bid than that of U.S. Steel. Unfortunately, suchrationale would only perpetuate the dependency of the submarine program onour aging Christy Park operation. I believe the Department of Defense can andshould focus on the development of competing sources of supply for air flaskfabrication.
The third concern has to do with the often repeated but untrue allegations ofillegal pricing of HY-80 that are once again being made by the Department ofDefense in its request for the waiver.
We once again categorically deny these charges. Some seem to forget that allwe are dealing with are allegations which have not now or ever in the past beensustained. As the Department of Defense knows and admits, this charge was ex-haustively looked into by the Federal Trade Commission in the late 1960's andno evidence of unlawful practices was found. A new attempt to substantiatethese' allegations is now being made by the Federal Trade Commission in apending lawsuit that relates to compliance with a 1951 consent order issued bythat agency.
Let me conclude these remarks with a few summary observations.The Department of Defense alleges that since the enactment of the Truth-in-Negotiation Act of 1962 "... there has been a continuing problem involving theinability of the Navy and its prime contractor to obtain cost or pricing datafrom United States Steel Corporation."
As noted in Exhibit A, our record in this regard refutes this charge.As to our actions in the past year, we requested a waiver of the Cost AccountingStandards clause in accordance with the procedure required by regulations. Weassumed that in giving the CASB the authority to grant exemptions to standards,the Congress was indicating its desire that the standards be applied in a reason-able and sensible manner. We continue to feel that it is reasonable and sensibleto exempt contracts where there is clear evidence—as there is with these sub-contracts of competing sources of supply; or where—as is true here—a de-minimus amount of the successful bidder's overall business is involved. Failure
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to recognize these principles can only tend to diminish rather than enlarge the
choices of supply available to the Defense Department. But let me again say,
we did not stop production, nor stop shipments, nor do we intend to.
U.S. Steel has had a long history of working very closely with the Defense

Department in helping with both technical problems and the supply of materials.
Our posture has always been one of rendering assistance to the Nation's defense
effort. Our vast research facilities provide a continuing source of cooperative
effort in this regard. Our record in this overall area should be one for which
we receive commendation and not public criticism.
Thank you.

• Senator PROXMIRE. Thank you very much for a strong and clear state-
ment, Mr. Roderick. I think your statement and the statements that
preceded you demonstrate the great value of public hearings in getting
both sides and hearing differing views. Because your statement does
conflict on several significant points with that given the committee
from witnesses of the Department of Defense, I am unable to say who
may be correct in each area, but I am strongly of the opinion that
neither you nor the Department of Defense has told all of the story
on each of the points in contention.
Without the full story I don't believe that the committee can hope

to make a determination as to proper enforcement and compliance
with Cost Accounting Standards and similar provisions of the law,
but I am prepared to keep these hearings open until we have reached a
satisfactory understanding. I hope we can proceed today in a manner
that will bring out all the facts in the situation and will thoroughly
ventilate the position of the parties concerned.
In this context I would like to read a very specific question.
In your testimony and in exhibit 13 you are at some pains to point

out that United States Steel may not be the sole source for certain steel
products required for our submarine programs, although the alter-
natives may be highly conjectural. Yet, on the other hand, last
December you requested a waiver from the Cost Accounting Standards
on one of the criteria, which is that the supplier be the only source for
the needed product.
This is a primary requirement for approval of a waiver request.

Either you were wrong in requesting that waiver because you were not
the sole source, as you maintain this morning, or you were right and
what you told us this morning is somehow in error.
Can you explain this discrepancy between your waiver request

and your testimony right now ?
Mr. RODERICK. Certainly, Senator, I would be very pleased to. .
No. 1, the waiver request that we made, it is very difficult for us

when we are bidding on a job, for example to really know if other
people are bidding on that job. For example, when we bid on a job
dealing wih HY-80 steel we know of at least three other sources that
are capable of bidding. However, when our contractor tells us that
we have been the only bid received, we assume that that is right.
I can't explain why we would be the only bidder in those situations

and I would think that in today's environment of high unemployment
and people looking for business it is almost inconceivable to mo in the
case of HY-80 why we wobld be the sole source.
The toroid rings, I think I pointed that out. We really perform no

function in the toroid rings at all other than to supply the steel. That
contention in my opinion, that Chicago Bridge & Iron would not issue
or do this work for others, is clearly not founded.
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They are doing the work for Electric Boat currently directly. They
have done the work for others, Newport News has done it direetly
themselves. The only function we have to play in the construction
of toroid rings is to supply the HY-80 steel. So we are obviously not
the sole source there other than supplying the steel, even though the
record indicates that we have been 
Senator PROXMIRE' . If you are not the sole source, then you don't

qualify for a waiver, Mr. Roderick.
Mr. RODERICK. We believed, Senator, that in each case we asked for

the waiver—when we initiated the waiver, it is primarily, of cburse,
over the air flask. The air flask, as you know, is not made of HY-80.
We readily have indicated that apparently we are the sole source of

supply on the air flask and we don't think we should be. We know other
people are capable of supplying those air flasks, but they are all being
placed on our Christy Works facility.
So we are a sole source in that case and our waiver request certainly

reflects those orders on Christy Park.
Now, if in addition no other bid is received, we are again the sole

source, Senator. But it doesn't mean that we are the sole capable
source. It merely means that bids have not been received from other
pebple, which makes us the sole source under the regulations.
Senator PROXMIRE. At the time you requested the waiver you knew

you were the sole source. That is the. contracts were let to United
States Steel far prior to December 1974 when the waiver was re-
quested. So that the possible competition later on was not relevant, is
that riglA ?
Mr. RODERICK. I don't know whether I understand your point,

Senator.
Senator PROXMIRE. Well, by the time that you requested the

waiver 
Mr. RODERICK. In December.
Senator PROXMIRE [continuing]. The only source available to Elec-

tric Boat and to the Navy of the kind of steel needed for construction of
these submarines was from United States Steel Corp. at that time.
That is why you were the sole source?
Mr. RODERICK. That's right, it is our miderstandingthat apparently

other people did not bid on that HY-80, which again makes us the
sole source on that bid, but not the sole source capable.
Senator PROXMIRE. You knew at that time. You had the contract.

You had not signed it but you had the contract.
Mr. RODERICK. That is right. We accepted the order for delivery

subject to the granting of a waiver of the Cost Accounting Standards.
And we made deliveries in the interim.
Senator PROXMIRE. My point is you had the Defense Department and

Electric Boat over a barrel.
Mr, RODERICK. I don't know what you mean by "over a barrel."
Senator PROXMIRE. They either agreed to go along with your request

for a waiving of the requirements to comply with CAS, or you were at
least in the position to deny them having steel which they need to con-
struct the submarines.
Mr. RODERICK. We would be in a position to do that, Senator.
Senator PROXMIRE. That is right.
Mr. RODERICK. I think the important thing is that we did not do that.



58

Senator PROXMIRE. Well, that is something We have to develop later

on.
Mr. RODERICK. We are continuing to process orders that we cur-

rently have and we are actively soliciting orders. As a matter of fact,

if you know of any Defense Department requirement, we would be

delighted if you would• send them to us, we are looking for business.

We are not trying to avoid business.
Senator PROXMIRE. At the time of the waiver request, you were the

sole sogrce, that's the point.
Mr. RODERICK. To our belief on air flasks there is no question about

that. On HY-80 we have to assume that no other person bid and, there-

fore, we would be the sole source.
Senator PROXMIRE. On HY-80, 80 percent of that capacity is pro-

duced by United States Steel, and I understand that the Defense

Department is already buying most of the rest of HY-80 ; there wasn't

the amount available to secure it. To say there are other sources may

be technically accurate but misleading inasmuch as the supply wasn't

adequate.
Mr. RODERICK. Senator, I think the statistics that may be misleading

are your 80 percent.
From what we can see of HY-80—and this is a difficult thing to get

your arms around—we think the total market for that steel is some-

where in the neighborhood of 23,000 to maybe 30,000 tons a year.
We think that if some of these other competitors of ours would

desire to take more of this business they could supply more. As a matter

of fact, our commercial intelligence indicates that we probably don't
supply more than 50 percent of the HY-80 plate currently. Asa matter

of fact, we doubt if we necessarily even supply as much as 50 percent.
Senator PROXMIRE. At any rate there is a point of difference in your

testimony. You were the sole source; the basis for your request of a
waiver was that you were the sole source and at the time the waiver
was requested you were in fact the sole source and you were in a posi-
tion to make a demand for exemption or waiver from the CAS stand-
ards with considerable power.
Mr. RODERICK. A request.
Senator PROXMIRE. Let me move to some other points. Let me turn

to the agreement of last week. The letter from Mr. Smith of United
States Steel to Mr. Schoenhaut seems to make three points as follows:

First, United States Steel's accounting system is compatible with
current Cost Accounting Standards requirements.
Second, United States Steel will comply with applicable Cost

Accounting Standards;
And third, United States Steel will make Electric Boat deliveries

without delay.
Is that a fair summary of the letter, Mr. Roderick. Would you like

me to repeat the three points ? (Complete letter, exhibit 15, p. 194.)
Mr. RODERICK. No I believe that is a good summary of it, and I

think an accurate summary.
Senator PROXMIRE. Is it your belief and intention that the corpora-

tion will honor and live up to these pledges reserving your right to
consider future Standards on their merits?
Mr. RODERICK. Yes.
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Senator PROXMIRE. What bothers me about the letter is this. It reads
like a State Department position paper, frankly—heavy on the paper
but light on the position. Let me be specific.
Mr. Smith, when you say we are presently of the opinion

' 
does that

mean your opinion may change next week or next month. You say
"presently?"
Mr. SMITH. It was not intended to iinply any change at all, sir.
Senator PROXMIRE. Why did you use that terminology?
Mr. SMITH. It is examining it in light of the facts available to us

and the standards that exist at this time. We would have to look at
each one as they are promulgated to see what position we would take.

Senator PROXMIRE. You would have to look at each one as promul-
gated?
Mr. SMITH. Each of the new Standards coming out.
Senator PROXMIRE. Any new Standards.
Mr. SMITH. Yes.
Senator PROXMIRE. When you say that Cost Accounting Standards

are compatible with our accounting system "as presently constituted
and structured," does that mean that next year you will reconstitute
and restructure your system and forget about the Cost Accounting
Standards in the contracts? •
Mr. SMITH. No,sir. It means that the system that we now have is

compatible with the requirements of Cost Accounting Standards.
Senator PROXMIRE. Does that mean that if the Cost Accounting

Standards change—and I would understand that—you would have to
take another look and your position would be proper in doing so? But
can I assume that you are not hedging this so that you would change
your own Standards and, therefore say that it was not compatible?
Mr. SMITH. There is no hedge intended at all in that, sir.
Senator PROXMIRE. All right.
Now, when you say you intend to comply with applicable require-

ments "in any appropriate instance," does that mean that you are
reserving judgment about compliance, applicability and appropriate-
ness of the current Standards?
Mr. SMITH. No, sir we are reserving judgment as to whether or not

a specific contract actually require S the Cost Accounting Standards
clause. We don't always know that. We are dependent upon the prime
contractor.
Mr. RODERICK. Again, Senator, I think it is very important to point

out that under all conditions the Cost Accounting Standards do not
apply and we really have to work jointly with the contractor to find
out really where they do apply and what we have done, what we are
doing as we had done yesterday, we have made an arrangement with
Electric Boat to sit down with them, hopefully tomorrow or Monday,
to go through each of these contracts and where it is deemed, where
the facts are there that we as a matter of law and regulations are
subject to the Standards, we are going to comply. It is a matter of law.
It is also part of our purchase order acceptance.
Senator PROXMIRE. I think I understand what you and Mr. Smtih

have just told me. This would apply strictly to changes that might be
made in the future in the Cost Accounting Standards offered by the
Government. But you wouldn't alter your Standards and then say that

63-923-76 5
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you would not longer comply, because of your own United States Steel
standards being different.
Mr. RODERICK. Our standard cost system is one that we have had for

many years and the only reason we really modify it is to constantly
keep it up to date for current operating practice and current 
Senator PROXMIRE. This seems to button it up about as firmly as

you can as far as the United States Steel providing two things, (1) the
steel to the Electric Boat for these submarines (2) compliance with
the Cost Accounting Standards in connection with that particular con-
tract. Is that right?
Mr. RODERICK. That is right, Senator.
Senator PROXMIRE. When you say "there will be no delay in meet-

ing our delivery promises because of any possible problems in work-
ing out applicability of Cost Accounting Standards," does that mean
you will continue to deliver steel without delay?
Mr. RODERICK. Yes, we have—where we have accepted orders sub-

ject to the Cost Accounting Standards clause—continued to deliver on
those contracts, Senator.
On the contracts that are pending, the only thing that is holding

them up is not the applicability of the Cost Accounting Standards on
these three sets of submarines. Our problem is getting the final speci-
fications pinned down with Electric Boat and when that is done and
we have had people meeting with them as recently as last week, we
would then be in a position to finalize our quote and accept the order
and, naturally, with that order accept the Cost Accounting Standards
applicable to it.
So in the interim—and I think this is important, I understand your

concern and the concern of the Navy—but we are not even waiting for
the receipt of the order in its final form. We have gone ahead and had
the steel necessary to comply with those orders or to complete those
orders, that steel has been rolled at our McKeesport plant. It has been
delivered to Christy Park and it is sitting there waiting to be proc-
essed, even though we don't have an order. But we are actively trying
to finalize those orders so we can get it into our production schedule.
Senator PROXMIRE. Further, in regard to your assurances to Electric

Boat, does this mean that you have signed or will soon sign the five
subcontracts for which a waiver was requested leaving aside the mat-
ter of specifications for the moment?
Mr. RODERICK. I think, Senator, if you wish, I could read this. It is

a very short telegram we sent them yesterday. I think it will clarify
that point for you.

Senator PROXMIRE. All right.
Mr. RODERICK. They had sent us a telegram asking us if we could

categorically accept on the nine orders that we had, if we would
accept the Cost Accounting Standards. This is our reply:
In respect to your telegrams of August 19 and 20, we shall be happy to have

our representatives sit down with you and any other parties who should be
present at your earliest opportunity to determine the applicability of the Cost
Accounting Standards Board and the Truth-in-Negotiation Act requirements to
each of the orders listed in your telegram of August 19th. As you no doubt know,
our standard form of order acknowledgement provides "any clause required to be
included in a contract of this type by any applicable law or administrative regu-
lation having the effect of law shall be deemed to be incorporated herein."
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In other words, it is incorporated in our acceptance automatically.
Accordingly, we shall accept the requirements of the Cost Accounting Stand-

ards Board and the Truth-in-Negotiation Act requirements on any order on
which they are in fact applicable.

Senator PROXMIRE. Well, that—the way you read that and with
your skilled emphasis, I think it sounds awfully good.
Mr. RODERICK. It is good.
Senator PROXMIRE. And it may be very good. But let me go back a

little bit about the language that still seems to be a very considerable
hedge.
You say having indicated in your previous communication to Mr.

Schoenhaut, Mr. Smith's letter, that you are ready to proceed 
Mr. RODERICK. Yes.
Senator PROXMIRE. You now say that you will be happy to have,

your representatives sit down with other parties who should be present
at your earliest opportunity to determine the applicability of the Cost
Accounting Standards Board and Truth-in-Negotiation Act require-
ments.
Mr. RODERICK. Yes, for example 
Senator PROXMIRE. That seems to me to be still giving you a very

considerable out.
Mr. RODERICK. Not really, Senator. The only purpose of this is we

don't want to agree to comply where the Cost Accounting Standards
clearly do not apply. For example we need to clarify with our con-
tractor whether we were the sole bidder, whether there were competi-
tive bids, because they are the only ones who can tell us that. We don't
know in these cases. So our sole purpose is that if they apply, we cer-
tainly intend to comply. We are not trying to hedge.
One example, one of—two of their orders deal with, according to our

information at this point, regular carbon plate. It is a catalog item.
We are sure they received other bids on this. We assume that we were
granted that order on the basis of competitive bidding of a catalog
item.
In this case the CAS would probably not apply. Now, that is all we

are trying to clarify, that where it applies there is no question or no
intent to be cute or clever on our part, we are going to go ahead and
we are going to comply.
We really—I would be very happy to do this, Senator, on the five

orders that—I don't know whether five you refer to—but on all of the
orders that we have with Electric Boat pending following our meeting
with them, and we will do that as soon as they are ready to do that,
hopefully, as far as we are concerned, tomorrow is not too soon, we
will be very happy to give your committee a report of just exactly what
conclusions were reached on each of those orders. I am sure on the
orders that you have in mind, there is little doubt in my mind that the
Cost Accounting Standards will apply and we will comply.

Senator PROXMIRE. Mr. Roderick, I understand why a businessman
who has the enormous responsibility you have for such a very im-
portant corporation has to he extremely careful and cautious. But I
wonder how far we can go? Here is a situation where you have made
this agreement, moved into it, a year ago. Eight months ago in Decem-
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ber the waiver was filed. As a matter of fact, in May it was originally
requested.
Mr. RODERICK. That is correct, sir.
Senator PROXMIRE. And you have been dealing with this situation

for a long, long time and yet you can't tell us unequivocally that you
will go ahead and agree to sign the contract and abide by the Cost
Accounting Standards required for this contract. It seems to me you
would be in a position just to tell us.
Mr. RODERICK. I don't think 
Senator PROXMIRE. Without reservation.
Mr. RODERICK. There is no reservation at all. Where the Cost Ac-

counting Standards apply, we are going to—
Senator PROXMIRE. You should know whether they apply or not now.

Don't you think they apply?
Mr. RODERICK. Our problem is, Senator, that we can't determine that

unilaterally. We only know that we bid. Now there are other circum-
stances, if there are other bidders and it is competitive bid and it was
issued on the basis of price, the Cost Accounting Standards do not
apply. We don't know that. We have to sit down with Electric Boat and
make that determination.
When you say we have had a year to ferret this out, we applied for

this exemption back in December, as you say, really back in May. Very
honestly, we thought such a de minimus part of our business is defense
oriented that the waiver would be granted. When we see now that it
is not, naturally, we will do whatever is necessary to, No. 1, make good
on the orders we have received, comply on those orders that we have
received, and to do whatever is necessary working with Electric Boat,
with the Navy, with the Defense Department, with your committee,
or any other person that is involved, and we are going to comply with
the regulations as we always have.
Senator PROXMIRE. Let me see whether I can clear up this matter with

some straightforward questions.
First, United States Steel has now signed formal contracts on the

items in question. Does each of the five contracts contain the Cost
Accounting Standards clause?
Mr. RODERICK. Each contract we have been asked to sign, we have

signed up to this point or accepted—we don't really sign them, we
accept them—but we have made them subject to the granting of the
waiver.
Since we have been denied the waiver I don't believe there have been

any contracts that have been accepted subsequent to that date. We
have several pending, Senator, and there is no doubt on those pending
ones, two very major ones dealing with the flasks, the Cost Accounting
Standards will apply and we will accept that order saying that we will
comply, but we can't accept the order until we finalize the specifications.
That is all that is holding it up.
Senator PROXMIRE. SO I have your unequivocal statement that the

purchase orders consummated will contain the Cost Accounting Stand-
ards clause?
Mr. RODERICK. I would say no question about it, where they are

applicable.
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Senator PROXMIRE. In a sense these are all noncompetitive procure-
ments. But has United States Steel provided certified price and costing
data required by the Truth-in-Negotiations Act?
Mr. RODERICK. Anywhere where we would be required to furnish the

cost data with their negotiated bids we naturally would supply that
cost information. We would have no reason not to. We have in the
past. For many, many years we have supplied data on any contract
requiring the cost information.
Senator PROXMIRE. Then I have your firm, unequivocal agreement

that you have done so in the past, that you will do so this time, and
that you will do so in the future procurements of this kind?
Mr. RODERICK. On any negotiated contract, no question about it,

Senator, where required to do so.
Senator PROXMIRE. IS it your position that you can accept the current

Cost Accounting Standards for air flask work done at your Christy
Park plant?
Mr. RODERICK. Yes. We think that that is no problem. We have

worked very closely with the Cost Accounting Standards Board and
we have worked with the Navy audit people in Pittsburgh and we
feel that that can be worked out and would be a very satisfactory
solution for all involved.

Senator PROXMIRE. Lastly, is it your position that you will accept
the current Cost Accounting Standards for the HY-80 steelplate work
done at your Homestead plant?
Mr. RODERICK. Yes, we think we can work that out without major

problems.
Senator PROXMIRE. Would you give the same assurances in sworn

testimony at some future date?
Mr. RODERICK. If you desire us to do so, Senator, why, we will be

very happy to. Any statement we make, obviously, will be equally
truthful under oath or not under oath.
Senator PROXMIRE. Thank you.
Now, prior to your meetings earlier this month with the Cost Ac-

counting Board, United States Steel had taken the position that Cost
Accounting Standards were ,not compatible with your accounting sys-
tem. After meeting with the board's staff, you agreed that you could
implement the Standards.
In my opinion the Cost Accounting Standards Board has bent over

backwards to explain its Standards and solicit comments from indus-
try and make itself available to discuss specific problems. How can you
explain the repeated refusals of United States Steel to comply with
the Standards to the point of refusing to accept contracts and asking
the Defense Department for support of your waiver request when you
have not even taken the trouble to find out what was involved in
complying with the Standards until now?
Mr. RODERICK. Senator, what we have done in the early stages of

individual Standards, since, we are not a defense contractor, since less
than one-half of 1 percent of our business is concerned with defense
contracting, we did not feel that we should take in that area an active
part in developing those regulations and individual Standards. We
felt that a waiver was an appropriate thing in those cases and we have
not actively participated.
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Now that our waiver has been denied you can be sure that on each
individual Standard in the future we will take a very active part even
though we again do not feel that we are overly qualified in this area
in that we are not really a defense contractor. This is not really our
cup of tea.
Senator PROXMIRE. Well, No. 1, I understand that the Cost Account-

ing Standards Board says they get good cooperation with other large
firms with a small percentage of defense work and that United States
Steel's lack of cooperation was conspicuous.
You see, I am not asking that you participate in the formulation

of these Standards. What I am asking is that you, when asked to com-
ply, find out whether it would be a fact that You would have to modify
your accounting system as you allege before you seek a waiver or
refusal.
Now, once you sat down for a few days, had your experts sit for a

little while with the Cost Accounting Standards Board, you found
it was not much of a problem. The question is—although it isn't a very
big part of your business, nevertheless it is important to the defense
of this country, and it involves millions of dollars—why couldn't you
have determined that without having this long, long period of seeking
a waiver and of keeping the Defense Department and the people who
wanted to construct the submarines, in considerable doubt?
Mr. RODERICK. Senator, I really don't think we have kept them in

very much doubt as far as the supply of the materials they needed.
It certainly was not our intention nor will it be our intention in the
future to ever obstruct in any way the development of these Standards
and I am sure in retrospect if each party in this total proceeding were
to have all the information on hand that we have today, I am sure that
the problem could have been handled in a more expeditious manner.
We make note of your comment.
Senator PROXMIRE. One of the discrepancies which I find trouble-

some in this is that United States Steel says it accepts contracts with
Cost Accounting Standards and sometimes it says the opposite. I will
quote from your December 13 letter from your vice president, Mr.
Haase, and I quote. He writes:
* * * we have not accepted any contracts containing the cost accounting stand-

ards clause and the requirement to file cost accounting disclosure statements. We
have consistently—

It says "consistently"—
taken this same position with respect to requests for inclusion of the cost ac-
counting standards clause and disclosure statement requirements in subcontracts
placed by other customers under government prime contracts, as well as under
prime contracts, placed by such as the Defense Construction Supply Center, Aber-
deen Proving Grounds and others.

But the Defense Department waiver request cites a contract with
your American Bridge Division containing the clause, and yesterday
Mr. Schoenhaut told us he was informed by your people in Pittsburgh
of numerous other prime and steel contracts containing the clause.
In your testimony you emphasize the firm's "refusal to contractually

accept the CAS reartirements"—whatever that means. Is this another
case of having it both ways?
Mr. RODERICK. Not really, Senator. I think we deal with many, many

orders. There is no question that I think in one or two cases in different
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divisions that we did have an acceptance of the cost accounting re-
quirements. Where it was accepted, I am sure they complied fully. But
our position has been that really in the defense-oriented area that for
Christy Park, for these flasks, for the HY-80, that it would be in the
best interests of the parties if we were not required to comply with
those Standards from an administrative point of view.
Our waiver was just very simple in that regard. We accepted orders

all during this period but merely subject to the granting of the waiver
as provided by the administrative procedul.es.
Senator PROXMIRE. Yesterday, we had testimony of Mr. Schoenhaut

that in 1972 and 1973, you had some $77 million of contracts, with a
Cost Accounting Standards clause in it.
Mr. RODERICK. That is right.
Senator PROXMIRE. That is a lot of money. It may not be a lot in view

of your sales but it would still represent, it seems to me, a position
which would directly contradict your statement, the statement of Mr.
Haase, that United States Steel has consistently, I just quoted that, has 
consistently taken the same position with respect to not including Cost
Accounting Standards clauses.
Mr. RODERICK. That particular contract, Senator, that made up the

preponderance of the $77 million, was a bomb contract, as you know,
both the Berwick plant and Christy Park. It was specifically a bomb
contract.
What we did at that time and during that period of time, there were

only one or two Standards that existed under the Cost Accounting
Standards Board. They were Standards that gave us no problem at
that point, where we thought that our system was compatible with
those Standards and we really had no problem in complying at that
point. It was the later Standards that we became concerned that maybe
they would be inconsistent or were inconsistent with our standard cost
system and we in effect changed our position to one that we sought a
waiver ultimately on in 1974, as the regulations changed, too, the
threshold requirements and so forth.
Senator PROXMIRE. I can see why you are the president of one of the

biggest corporations in the country. You are an extraordinarily skilled
person and your responses are very impressive. But it comes right down
to the fact that Mr. Haase was just plain wrong. That statement was
in error.
Mr. RODERICK. He said we have never accepted them, in that state-

ment. That is not accurate and I would agree with your point.
Senator PROXMIRE. That is what he said. "We have not accepted any

contracts containing * "," and we just pointed to the $77 million
contract.
Mr. RODERICK. I would have no quarrel with your bringing that to

our attention.
Senator PROXMIRE. To your knowledge have you or any other offi-

cials of United States Steel received any encouragement or indication
of support for your waiver request from the Defense Department,
Dod ?
Mr. RODERICK. No; actually, Senator, when we applied for this all

of our contacts, I think without exception were just back to Electric
Boat. In other words, we applied to Electric Boat. From there they
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processed it with the Navy, the Defense Department, and we really
didn't even see the submission until after the fact.
Senator PROXMIRE. Then let me ask you about this: were you ever

contacted personally or to your knowledge was any other senior official
of United States Steel contacted by any official of the Navy or Depart-
ment of Defense in an effort to obtain your agreement to comply with
these Standards before the waiver was submitted to the Board on
July 14?
Mr. RODERICK. Senator, I can only again speak for myself in my role

at that time, which was chairman of the finance committee; the answer
is no.

Senator PROXMIRE. Let me ask the gentlemen with you who have
been intimately involved with it.
Mr. RODERICK. I would let them answer for themselves.
Senator PROXMIRE. Fine.
Mr. Smith?
Mr. SMITH. The only call I am aware of after we submitted the re-

quest for waiver was a call from some admiral, I don't recall his name.
It didn't come to me and I heard of it.

Senator PROXMIRE. It wasn't Rickover was it? [Laughter.]
Mr. SMITH. No, sir.
Senator PROXMIRE. You would recall that?
Mr. SMITH. I would recall that. Asking Mr. Haase for a further ex-

planation of the letter of December 14, that is the only 
Senator PROXMIRE. Further explanation was all that was requested.
Mr. SMITH. Yes.
Senator PROXMIRE. Mr. Watts?

- Mr. WATTS. I am aware of no such requests or contacts personally.
Senator PROXMIRE. That doesn't speak well for the Defense Depart-

ment in my view. You requested a waiver, and it would seem to me
they ought to really go to bat and find out whether or not you could
justify it. They should find out whether there was merit or no merit
to it. They should explain why you should comply. I think it is an
indication—perhaps, the most spectacular indication we have had
yet in these hearings—of the failure of the Defense Department to
comply with the law, with the act.
Mr. Roderick, have you contacted any members of the CASB, its

staff or officials of the Defense Department prior to the meetings of
this August, with a view toward examining how Cost Accounting
Standards might affect your operation?
Mr. RODERICK. Again, I can speak for myself, Senator, and I would

say that I did not. I have not talked to any of the individual members.
Again, once our request for waiver was filed.
I will again let Mr. Smith answer for himself.
Senator PROXMIRE. Mr. Smith?
Mr. SMITH. The only contact that I recall having had with the

Standards Board was a phonecall with Mr. Schoenhaut, I believe in
1971 or 1972, relative to the Standard Cost Standard that was being
promulgated.

Senator PROXMIRE. Did you initiate that call or did he?
Mr. SMITH. I may have as a result of a letter from Mr. Schoenhaut

to Mr. Speer I believe it was at that time.
Senator PROXMIRE. Mr. Watts?
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Mr. WATTS. I again am aware of no contacts with them. There mayhave been contacts by-
Senator PROXMIRE. Gentlemen, here is the problem. After all, it is. very important to the defense of this country that we get the best

product we can at the lowest possible _cost. United States Steel wasin the best position to do it. You are a superlative firm, you havebeen a low cost and reliable supplier. You asked, as you say, you areanxious to sell to the Defense Department. But rather than take the
initiative to find out how you could comply and whether the Cost Ac-counting Standards required were something that would be expensiveand costly and inefficient, you simply requested a waiver. It is hardfor me to understand why you would have this kind of weak and un-enthusiastic interest in providing the steel to defend our country, ifnecessary.
Mr. RODERICK. Well, we have never, let's say, lacked an interest insupplying the steel for the defense requirements of the country,Senator.
Senator PROXMIRE. But if the standards requirements were an ob-stacle in the way of it, I don't understand why you didn't make an ef-fort to find out how you could comply with them efficiently. Cer-tainly, if you were selling to some other customer, to General Motors,and they had some requirements that seemed to be in conflict withwhat you had done in the past, I am sure you would put a top man towork right away to see how you could meet their requirements.Mr. RODERICK. I would say, Senator, that General Motors may bemore than one-half of 1 percent of our total business. So you may beright. [Laughter.]
Senator PROXMIRE. Well. I don't want to be unfair to you, Mr. Rod-erick, but I think you would agree that Providing for the defense ofour country is more important than providing for even General Motors.

While the dollars may not be as big, the importance of providing
for the defense, I am sure, is far more important to you as a patriotic
American.
Mr. RODERICK. We have no quarrel with that at all and we have

never stopped supplying that requirement.
Senator PROXMIRE. You never stopped but the point is you have

never taken the initiative. You have never really forcefully tried to do
your best to meet the requirements of law and to comply as efficiently
and as quickly as you can.
Mr. RODERICK. We felt, Senator, as we indicated in our opening

remarks, that really the Cost Accounting Standards since it is one-half
of 1 percent of our business, there is much talk Of a 5-percent cor-
ridor exemption. but we felt in our case as not being a defense contract
or, in our view, that the best thing for all parties was merely to grant
a waiver and we would continue to supply the steel as we have in the
past.
Senator PROXMIRE. So you sat there without a contract since May

1974, as I understand it, which was the beginning of your request for
waiver, and without a contract for some 14 months 
Mr. RODERICK. No, sir. We were not without a contract. We accepted

all those contracts subject to the granting of waiver. It has not been
Errsnfed. We still have a contract. We are going to be required to
eornPi y.
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Senator PROXMIRE. You didn't sign it.
Mr. RODERICK. But we will comply. So we have not in any way-

turned business away. We have not refused or hesitated to solicit busi-
ness. So this thing has not been an obstacle in my opinion to the total
defense effort.
Senator PROXMIRE. Can you give us any information on your com-

pany's plans regarding 19 contracts with General Dynamics, which
Mr. Schoenhaut mentioned yesterday? There are the steel plate con-
tracts aggregating $18.4 million, which have been contingent on a
waiver of the Cost Accounting Standards in the wake of the Standards
Board. In the wake of last week's agreement are you planning to
withdraw the waiver contingency?
Mr. RODERICK. We will have no option whatever. The bulk of those

orders have been filled, the steel delivered. They are probably in
place in certain submarines. Where we have to furnish the data there
is no question we will furnish it.

Senator PROXMIRE. So you will agree to abide by the Cost Accounting
Standards clause in that case?
Mr. RODERICK. No question about it.
Senator PROXMIRE. You have taken strong issue with my statement

that U.S. Steel was holding steel shipments as hostage in return
for waiver of Cost Accounting Standards.
Mr. RODERICK. Yes; we felt that was a poor choice of language,

Senator.
Senator PROXMIRE. All right, well, I think it might have been an

accurate choice. At the time I was in possession of the waiver request
from the Department of Defense which strongly implies that some
shipments had been curtailed or halted. Subsequently, your corpora-
tion released a statement that said U.S. Steel was currently making
deliveries of the steel. Now this is a rather coy phrase. Can you tell me
unequivocally that none of the shipments of the steel products sought
under the Electric Boat orders were curtailed, interrupted, delayed,
terminated, reduced or withheld during the period from May 1974
up to the present?
Mr. RODERICK. I would say categorically we have not withheld any

deliveries or delayed in any way the processing of any orders in our
possession. Absolutely, we have not.

Senator PROXMIRE. Now let me read the DoD request. It says
deliveries under this purchase order were originally scheduled to, com-
mence December 1974. Although the plate was put into production,
deliveries were not commenced until March 1975. However, all remain-
ing steel nlate for the lead submarine has now been shipped. The pur-
chase order for the SSN-688 class covers the full quantity of plate
needed for the 11 submarines covered by the prime contract. It is under-
stood that the plate for 11/2 ship sets has been fabricated and delivered.
although the purchase order calls for deliveries of significant quan-
tities every 3 to 4 months with completion schedules for November
1977. Electric Boat does not know whether U.S. Steel will resume
del ver; Ps.
Mr. RODERICK. I would recommend, Senator, that since the Defense

Department has made that statement, that you have to ask them to
explain it.
We will be happy to file with your committee—we have records

here that clearly show that we have made uninterrupted shipments of
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HY-80 steel each month this year, each month last year. If there
would be any delay it would be a production bottleneck of some de
minimus portion of the order that occurs in the normal course of
business. We have continued to deliver. We have never stopped de-
livering. We will gladly file with your committee the exact status of
each order that we have, the deliveries that we have made under each
order that we have, and I am sure when you see that you will be com-
pletely satisfied that we have not withheld delivery and then I think
you will have to ask someone in the Defense Department for their ex-
planation of that statement. It is not an accurate statement in our
opinion.
Senator PROXMIRE. Well, yesterday the Defense Department testi-

fied that they had been informed by the Navy, which was in a posi-
tion to know, they felt, that deliveries had been delayed, had been late,
had been held up.
You are saying this morning that that testimony is in error, is that

correct?
Mr. RODERICK. Yes, sir. I think that indications were that they were

held up because of this cost accounting. I am saying this 
Senator PROXMIRE. No, no, wait a minute. Let me make these two

separate. It is hard to attribute motivation. I just want to know
whether these were held up.
Mr. RODERICK. No.
Senator PROXMIRE. They were not held up?
Mr. RODERICK. Let me again say this and I say it categorically, that

there was no effort at any time either in our Homestead works or Gary
works, to delay any shipments to the Navy of HY-80 plate or HY-100
plate other than a delay that would be caused by, let's say, factors be-
yond our control in the production cycle or something of that nature.
Senator PROXMIRE. Were there factors beyond your control that

caused delay in these cases?
Mr. RODERICK. We would have to review each case, Senator. I would

say it would be normal where you have an order for literally thou-
sands of individual plates that maybe on 2 percent of them or 5 per-
cent of them you may deliver late for one reason or another. Some-
times customer changes and specifications, sometimes you get a bad
heat in your production facilities and you have to rerun that heat.
Those things are perfectly normal.
But I would say generally speaking, and I went out to Christy Park

to assure myself personally this week, that we were not going to run
late on these critical applications of the flasks, for example, and I am
completely satisfied that the first requirement, as I recall, is in Febru-
ary 1976 for one set of these flasks. It is our intention to deliver three
of them this year.
So we are Rot trying to—keep in mind we are dealing with a, cus-

tomer. We are not trying to withhold steel or delay shipments. We
are trying to take an order and deliver that order as quickly and as
expeditiously as we possibly can.

Senator PROXMIRE. It was the customer that made the observation
that the steel was delayed. Now will you do this for the record? Will
you provide in detail the schedule of shipments to Electric Boat and
the actual shipments made by month?
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Mr. RODERICK. In other words, the promised date and the date of

actual delivery?
Senator PROXMIRE. That's right, and the delivery.
Mr. RODERICK. I would be happy to.
Senator PROXMIRE. And any changes in schedule that may have

taken place in that period.
Mr. RODERICK. Yes I would be happy to do that. (See exhibit 17

at p. 197.)
Senator PROXMIRE. Now you have been shipping all these products

to Electric Boat and other prime contractors without a contract. How

are you being paid?
Mr. RODERICK. To my knowledge we are being paid based on the

terms of our order acceptance which in our standard terms is really 30

days, and to my knowledge we are being paid on time in compliance

with our acceptance.
Senator PROXMIRE. Don't you have to have a firm contract to be paid

by the Federal Government or one of its subcontractors?
Mr. RODERICK. I can't answer that. You would have to talk to one of

the Government lawyers on that, Senator.
Senator PROXMIRE. At any rate you are not providing steel on the

cuff?
Mr. RODERICK. That is not our custom and I am sure we are not doing

it here.
Senator PROXMIRE. Mr. Watts, are you a company lawyer qualified

to tell us about that?
Mr. WATTS. I do not believe that I am qualified—you are asking do

we have to have a firm fixed-price contract?
Senator PROXMIRE. I am asking, do you have to have a contract that

is signed to be paid by the Federal Government or by one of the sub-
contractors?
Mr. WATTS. If the contract is directly with the Federal Government,

yes, we need to have a signed contract.
Senator PROXMIRE. ou don't have that and you have been paid

apparently, is this a violation of the law?
Mr. WATTS. What we are talking about here, I believe, are contracts

not directly with the Federal Government but contracts or orders
entered by subcontractors or orders that are entered by a prime con-
tractor with the Federal Government, so that the orders to us are
not—

Senator PROXMIRE. So it is your understanding that if the Federal
Government makes a contract with a prime contractor and pays that
prime contractor probably in progress payments, then the prime con-
tractor can turn around and make payments to a subcontractor with-
out a contract, using the Federal money to make the payments?
Mr. WATTS. I am not qualified to answer that question..
Mr. RODERICK. I think that would take someone in the Government

to answer that.
We should clarify, Senator, when we say we are working without a

contract, in effect it is my understanding that when we get an order
from Electric Boat, that in effect they ask us to produce and supply
certain materials. We 'acknowledge that in our regular acknowledge-
ment form and that, in effect, is a contract as far as we are concerned.
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So when you say "without a contract," we feel that we have contractsin each of these instances. They were subject to the granting of thewaiver. We also have a standard clause that indicates that all of our
acceptances will comply with all regulations of the Government.
Now the regulations permitted us to ask for a waiver. Our waiverwas denied, so therefore all of these contracts are in place, and as far

as we are concerned valid contracts. So I—_when you say you have nocontract, I don't quite understand what you mean. We feel we have acontract. We feel we have some completed ones. We feel we have somein process. We feel we are in the process of negotiating some additionalones.
Senator PROXMIRE. Now, if there have been no delays, curtailments,reductions or interruptions in provision of the required product, thenwhy did United States Steel find it necessary to send Electric Boatthe telegram of August 7 (exhibit 14) , assuring them there would beno delays in meeting delivery schedules?
Mr. RODERICK. Well, because we were asked to give that assuranceand we were happy to do so. There had not been any delay on our partand we were assuring them of that.
Senator PROXMIRE. You were asked to give that assurance. Was thatin Electric Boat's August 1 telegram?
Mr. RODERICK. I would have to look at that. In addition to tele-grams, we have had phone conversations with them. What they werespecifically concerned about are these two rather major pending ordersfor these air flasks, of which they want the first complete set deliveredby February 1976.
As I indicated, even though we do not have the order yet because thespecifications have not been finalized, we have rolled the steel on thecuff. It has been delivered to Christy Park. We are waiting to fabricate,and we were merely again assuring them that even though we have notbeen able to finalize those orders, there will be no delay in meeting theirdelivery requirements, which in that case is February 1976, and ourobjective is to deliver in the fourth quarter.
Senator PROXMIRE. Why did it take 6 days to respond to ElectricBoat's telegram when all it requested was assurances that productionwas continuing? Why couldn't that have been done immediately?Mr. RODERICK. I think that Electric Boat's communication was sentout on the 1st. I forgot whether it was a Friday or not. I think maybeit was.
I believe it came into our hands—it was sent to our chief executiveofficer, Ed Speer. When he received it, I think it was probably the fol-lowing Monday. We immediately started to check to see if there hadbeen any delays or any problems and as soon as we clarified that therewere no delays on our part nor intended on our part, we issued thatassurance.
So I think we acted rather expeditiously.
Senator PROXMIRE. Your statement was made available to me, and Istudied it, and Dr. Bennett's waiver request also. Regarding your con-tention that United States Steel is not the sole source for the productsin question—toroid rings, HY-80 steelplate, and HY-80—it is my un-derstanding that United States Steel is the de facto sole source for airflasks and HY-80 steelplate in view of the limited capacity and in-adequate fabricating facilities, by other manufacturers.

63-923 0 - 76 - 6



72

Can you give me any strong reason for believing that your proposed
alternatives are in truth not costly or unrealistic?
Mr. RODERICK. I don't think they are unrealistic at all. On HY-80

I would assume that other major producers could produce this material.
Several people have produced it and gone out of business, but they have
the capability. So I think there could be multiple sources, Senator, for
HY-80. I have no reservation on that.
On the air flask, Senator, we have to be realistic. At the moment I

don't think there are any other contractors that we are aware of that
could meet the immediate delivery requirements of the Navy for
either the Trident series of the SSN-688 other than Christy Park. But
what we do feel very strongly is that—we believe in competition. We
don't like to get into a sole source position.
I was just reading in People's magazine a little writeup on yourself,

Senator, that you indicate that when you start swimming laps and
somebody is swimming alongside of you, you swim a little harder.
Well, we do the same thing in business.
We thrive on competition and we don't like to be sole source and

what we say is we encourage the Defense Department to create other
.sources of supply because long term the best interests of the Defense
Department will be served when there is active competition rather
than sole source suppliers. That is really our position.
Senator PROXMIRE. Well, I certainly agree and I think everybody

who is interested in the public interest would agree wholeheartedly
that military procurements should be held in such a way as to develop
competition and encourage the maximum competition. I have criticized
the Department of Defense again and again on the fact that only 10
percent of defense procurement in the past several years has been by ad-
vertised competitive bid.
But in view of the price-fixing lawsuit now in progress, what con-

fidences can we have in the integrity of the competitive bidding on
steel products?
Mr. RODERICK. Well, Senator, again I think my comments ad-

dressed that question. I think you are undoubtedly referring to the
HY-80. We have, of course

' 
categorically denied that accusation. It is

purely an allegation. It has been thoroughly examined one time by the
FTC and they found no foundation for the allegation.
They have again reopened it. These are unproven charges, they are

purely allegations and to our best knowledge there is absolutely no
foundation for those charges whatever.

Senator PROXMIRE. Of course, there is a strong difference of opinion
on this. The Federal Government felt strongly enough about this to
take you to court. The fact is that United States Steel does produce
the overwhelming amount of HY-80 steel, as I understand it.
You have a commanding position. If you make that competitive,

then the bulk of awards would go at your price to United States Steel
without requiring you to submit under the Truth-in-Negotiations Act
the cost and pricing data which would put us in a position to know
whether we were getting the product at a fair price and reasonable
price.
Mr. RODERICK. All of our prices are fair and reasonable, Senator.
Senator PROXMIRE. I think it is also fair to point out that United

States Steel has been a major defense supplier in the past and might
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well be again under conditions like those of the Vietnam War. Forexample, as recently as fiscal year 1973 United States Steel was one ofthe major producers of bomb bodies for demolition bombs, doing $64million worth of business in that year alone.
Can you say what part of the reduction of your defense business isattributable to the end of hostilities in Southeast Asia?
Mr. RODERICK. I would say the bomb business has completely gone,Senator. I believe it finalized n 1974. There might have been $100,0013i 

or something coming into 1975. That really was the preponderance ofthe business.
So in those years where we were at Christy Park and Berwick maybegoing at the rate of S40 or $50 million a year, I will say that thedefense-oriented business now is more typically in the range of—atChristy Park where we are talkina

* 
about these bombs—would be prob-ably closer to something along $3 or $4 million a year, a more typicalsituation.

So in answer to your question, the preponderance of the business wehave had in recent years has now disappeared and, in fact, the bomblines have been removed or are in the process of being removed.
Senator PROXMIRE. Can you tell us the total amount of United States

Steel's defense business, prime contract and subcontract, for calendar
year 1975? It is lacking in your testimony.
Mr. RODERICK. We certainly can supply that information. I don't

believe we have it with us.
Senator PROXMIRE. 1974, excuse me, last year.
Mr. RODERICK. We can supply that plus any that we have in 1975and we will put that in the record. ( See exhibit 18 at p. 198.)
Senator PROXMIRE. Can you give me an estimate of what that

would be?
Mr. RODERICK. I don't want to be misleading in any way, Senator,but just off the top of my head I would say probably in 1974, oh, some-where in the neighborhood of $5 to $10 million, and I would assumethat maybe this year somewhere in that same category.
Senator PROXMIRE. You are talking about prime and subcontracts?
Mr. RODERICK. Yes, for the defense effort you refer to or are you talk-

ing about total Government contracts?
Senator PROXMIRE. Well, for the defense effort.
Mr. RODERICK. I would say for the defense effort, again off the top

of my head, that is the range.
Now, what we will do and be very happy to do, Senator, we will giveyou the exact amount of the invoicing to—
Senator PROXMIRE. I think you would want to look at that again, be-

cause that $4 or $5 million seems to conflict with testimony that we have
on what you are supplying to not only Electric Boat, but also to Gen-
eral Dynamics and—
Mr. RODERICK. General Dynamics is Electric Boat, Senator. They are

the same.
Senator PROXMIRE. I had another General Dynamics contract in

mind. It could be multiyear, of course.
- Mr. RODERICK. I would again think those numbers are approximately
correct. As I recall, I said $5 to $10 million, but we will glady furnish
that data, Senator. There is no problem there at all. We will send that
to your office.
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Senator PROXMIRE. I have one final question now and I am sure you

will want to address it because I think you are well qualified to do so.

Your reaction, Mr. Roderick, to the Defense Department's charges

of a lack of cooperation is interesting.
I have had compiled a chronology of problems with United States

Steel, going back to 1951. It runs over three pages of highlights and

includes implications and verifications of collusion in bidding and
steel price setting, alleged violations of consent decrees, refusals to

provide cost and price data on contracts where it was required.
Not all of these charges have been verified, as you say, partly, I think,

because of poor followup by the Defense Department and other Gov-
ernment agencies. But it is hard to escape the conclusion that this most
recent episode is anything more than another chapter in the effort to
escape Government regulations and statutes designed to protect the

public purchases.
Can you give us another explanation for this consistent theme in

Government's dealings with United States Steel or are you the victims
of a conspiracy?
Mr. RODERICK. I can't say there is any conspiracy at all, Senator.

There certainly is not on our part. We feel and we must be realistic,
that anybody you are doing business with, you are always going to
develop misunderstandings as well as understandings.
I would say that our effort in the defense area has been basically, as

far as we are concerned, always one of cooperation, to furnish the steels

that are needed or the materials that are needed for the defense effort.
I think with the long history of United States Steel, for example,

the HY-80, the very steel that we are being criticized for, was devel-
oped by United States Steel Corporation for the Navy. We specifically
developed that, the HY-100 was developed, and we are developing
others such as HY-130. So we have constantly worked with the de-
fense effort. We have worked with them on the bomb lines, production
of bombs. We have worked with them on the submarine program.
We have had research contracts. We currently have research con-

tracts with the Army, Navy, Air Force. We are improving the steels
that they are using, and the applicability of those steels to specific
applications.
So I think that, again, although you may have three pages of—a

part of which—a large part of which are unfounded allegations in my
opinion, I am sure I could create a book that would be listing many
cases of extreme cooperation between the defense effort of this country
and the people of the United States Steel.
Senator PROXMIRE. Well, now, in fairness to you and to United

States Steel, Mr. Roderick, I will be happy to make this chronology
available to you and you can comment for the record in any detail you
wish 
Mr. RODERICK. I would appreciate that.
Senator PROXMIRE [continuing]. To rebut these charges. This will be

made available also to the press for their information.
(See exhibit 19 at p. 213.)
Senator PROXMIRE. Mr. Roderick, Mr. Smith, Mr. Watts, I thank you

very much for your testimony. You have been responsive and strong
and helpful witnesses this morning. Although there is an area of very,
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very strong disagreement, nevertheless, I think you have been a very
helpful witness, Mr. Roderick.
Thank you very much.
Mr. RODEIUCK. Thank you very much.
Senator PROXMIRE. Our next witness is Admiral Rickover, Deputy

Director for Nuclear Propulsion, Naval Sea Systems Command, and.
Director of the Division of Naval Reactors, U.S. Energy and Develop-
ment Administration.
We are all aware of Admiral Rickover's contributions to this coun-

try as the father of the nuclear Navy, as an outstanding engineer, ad-
ministrator, authority on education, and intellectual in the true sense
of the word. It was Admiral Rickover who first highlighted the need
for Cost Accounting Standards in defense contracting. Largely at his
instigation legislation was introduced and subsequently enacted es-
tablishing the Cost Accounting Standards Board, and of course it is
the application and effectiveness of that law which is the subject of
these hearings now.
Admiral Rickover has made great contributions in maintaining

a strong national defense. At the same time we should be just as
aware of his efforts to protect the taxpayers' interests. I know of no
one else in the Defense Department who believes as strongly as he
does that Government officials have the responsibility to spend tax-
payers' money as if it were their own.
Admiral, your philosophy does not always find favor with industry

or with your superiors in the Government, but it does with the Ameri-
can people and I hope that you will keep it up.
Through the years Congress has called on Admiral Rickover time

and time again to share with us his insight into many of the problems
facing Government. In over a half century's service to the nation, he
has accumulated experience in dealing with contractors that, to my
knowledge, is unmatched anywhere else in Government.
In these hearings we are focusing on the problems of enforcing Cost

Accounting Standards. Admiral Rickover has been in a unique posi-
tion to observe defense procurement on a firsthand basis day to day
during his 25-year tenure as head of the Naval Nuclear Propulsion
program and prior to that as head of the Bureau of Ships Electrical
Section during World War II.
Admiral, the rules of the Joint Committee require that each witness

limit his spoken testimony to 10 minutes. After that we would like
to obtain your views about the United States Steel situation and about
the broader issues of assuring compliance with Cost Accounting
Standards.
You may proceed, sir.

STATEMENT OF ADM. H. G. RICKOVER, DEPUTY DIRECTOR FOR
NUCLEAR PROPULSION, NAVAL SEA SYSTEMS COMMAND, AND
DIRECTOR, DIVISION OF NAVAL REACTORS, U.S. ENERGY RE-
SEARCH AND DEVELOPMENT ADMINISTRATION

Admiral RICKOVER. Thank you Mr. Chairman, for your very kind
words.
I am about to read a statement before the committee, but before I

begin, I would like to say that the Department of Defense concurs in
my statement—I am sorry, I should say "approved."



76

I welcome this opportunity to appear before you in connection with

Cost Accounting Standards and their application to Government pro-

curements. The Cost Accounting Standards Board recently turned

down a request submitted by the Department of Defense on behalf of

the United States Steel Corporation for a waiver of Cost Accounting

Standards. The Board's action has focused attention on the criteria

by which waivers are granted to procurement laws and regulations.

I understand that within the past week United States Steel has

stated in writing that it can and will comply with Cost Accounting

Standards whenever these Standards are applicable to their contracts,

in accordance with the law and the regulations of the board. Hope-

fully this action by United States Steel will prompt other contractors,

who have been resisting the Standards, to accept them.
The problem is not limited to the United States Steel situation.

Ingersoll-Rand, a supplier of submarine pumps, and the Ladish Com-

pany, a forging vendor, are also seeking waivers under threat of not

accepting vital defense orders. Since these two contractors are in a

sole-source position, they have the ability to disrupt Navy ship con-

struction by making acceptance of defense work conditional upon

waiver of Cost Accounting Standards.
There are other, more subtle ways of frustrating the law, and the

committee should be aware of them. For example, United States Steel's

agreement with the Board is carefully worded to emphasize United

States Steel's willingness to comply when such Standards are ap-

plicable to their contracts. That word "applicable" is a very im-

portant word, Mr. Chairman, as I will demonstrate.
Some defense contractors contend they will comply with all laws

and regulations and then try to exploit loopholes in the applicability
of these laws and regulations to argue that, in their case, the law does
not apply. Moreover, it is not uncommon for Government officials to
endorse such liberal interpretations with the result that, in practical
terms, the contractor succeeds in circumventing the law.
Mr. Chairman, the clause I am about to read is contained, to the

best of my knowledge, in all contracts with the Government accepted
by United States Steel and possibly all the company's other contracts
as well.
Paragraph 11 from the United States Steel standard order acknowl-

edgement form reads as follows:

No terms or conditions, other than those stated herein, and no agreement

or understanding, oral or written, in any way purporting to modify these terms

and conditions shall be binding on Seller rthat is United States Steel] unless

hereafter made in writing and signed by its authorized representative. Accept-

ance of the products sold hereunder shall constitute assent to these conditions

and Seller hereby objects to and rejects any and all additional or different

terms proposed by Buyer, whether contained in Buyer's purchasing or shipping

release forms or elsewhere. All proposals, negotiations, and representations,

if any, made prior and with reference hereto are merged herein.

The significance of this clause results from the fact that United
States Steel does not sign contracts, but simply "accepts" them and
only then under the terms of the disclaimer I have just read. Ap-
parently, no formal contract is signed by both United States Steel and
its customers. Instead, the company issues an acceptance form, attaches
its own terms and conditions, and proceeds with performance. There-
fore, it appears that United States Steel agrees only to the terms
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of its own acceptance, and not to the terms of contracts issued to them.As a result, I doubt that any contracts with United States Steel arelegally enforceable since the parties never agree on contract terms.I hope you appreciate what I am saying, Mr. Chairman, because Iunderstand you have received unconditional agreement from UnitedStates Steel regarding compliance with Cost Accounting Standards. Itherefore recommend you ask United States Steel whether they willsign contracts which include a Cost Accounting Standards clause andwhich are binding or whether their promise to comply is in factnegated by the disclaimer I have just read.
Senator PROXMIRE. An excellent suggestion and we will certainlyfollow up on that. (See correspondence beginning on p. 202.)Admiral RICKOVER. Thank you, sir. I will now continue.Many contractors have used these tactics to evade the Truth-in-Negotiations Act. This act was passed more than a decade ago. Itrequires contractors to provide cost or pricing data in circumstanceswhere there is little or no competition, and the Government needssuch information in order to negotiate a fair and reasonable contractprice.
Some contractors refuse to comply with the Truth-in-NegotiationsAct. In some industries virtually all companies successfully defyits requirements. Computer manufacturers, steel and nickel suppliers,forging companies, tire, ball bearing manufacturers, and communica-tions industries are among those who have not complied.In terms of Truth-in-Negotiations, contractors have argued thatthere is adequate competition where only a few bids were submittedand these were widely disparate. Conversely, they will claim that"competition" exists even in cases where contractors have establisheda pattern of submitting identical bids.

- This has been happening since the early 1960's with Navy procure-ments involving United States Steel. Yet two audits conducted by theGeneral Accounting Office, first in 1965 and later in 1972, both indi-cated that adequate competition did not exist and that cost and pricingdata was required.
United States Steel would not provide the data, however, and theDepartment of Defense refused to get involved. This left the Navy tosolve its own problems with noncompliant contractors.At this point I would like to give you the definition of the word"competition" as interpreted by United States Steel. The followingstatement was made by the then chairman of the board of UnitedStates Steel, Roger Blough, on August 12, 1957, in testimony beforethe Kefauver Subcommittee on Antitrust and Monopoly. I will referto these hearings later on.
My concept is that a price that matches another price is a competitive price.If you don't choose to accept that concept, then of course you don't accept it.In the steel industry we know it is so. . . I say the buyer has more choice whenthe other fellow's price matches our price.
That is a verbatim statement made by the chairman of the boardof United States Steel in defining the term "competition" as understoodby United States Steel and others in the steel industry. I think thisinterpretation is worthy of your attention today.
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Senator PROXMIRE. In other words, where the buyer has no option
on price, where he has no choice, where there is no lower or higher
bidder, they say that is real competition.
Admiral RICBOVER. That is correct. That is true competition in

accordance with the United States Steel lexicon. They must have made
up a dictionary of their own.
Now, let me give you an example of the kind of competition that

goes on in the steel industry.
In December 1969 and January 1970 I reported to my superiors

that in the case of HY-80 steel plate, bids were received from
United States Steel and Lukens such that when freight costs from
the steel plants to the shipyard were added to quoted prices, the prices
were identical. It seems to me that identical pricing such as this is
more an example of cooperation than of competition.
In another case involving high-tensile steel, steel companies quoted

identical prices before transportation costs were added. The customer
then purchased the steel on a sole-source basis from the nearest sup-
plier without soliciting other bids. Again, it is hard for me to view
identical prices as competition.
I am giving you examples of real life practice in contrast to the kind

of competition described by the spokesmen for United States Steel.
Contractors have also insisted that the Truth-in-Negotiations Act

does not apply to their contracts because of the exemption provided
for items involving standard catalog prices, even though the Govern-
ment is the only customer.
I am sure you understand the catalog concept. Once a price is pub-

lished in the catalog, some contractors say this is the competitive price.
You are supposed to conclude that many people are buying the item.
But some contractors take an item which the Government alone buys
and include it in their catalogs and say: "Now we have competition."
We call it competition, hence it is competition.
But it looks like a duck, it walks like a duck, it quacks like a duck, it

is in competition. It is easy to publish a price in a catalog, and the fact
that it appears there is no assurance the price is reasonable.
Another device for circumventing the law is illustrated by the sit-

uation several years ago when a shipbuilder purchased $3.4 million
dollars of steel on a sole-source basis by issuing 1,200 individual pur-
chase orders. In that way, no single order was greater than the $100,000
threshold which determines whether the contractor must submit cost
or  pricing data.
What it boils down to is this: Some contractors are willing to accept

Government work for which they do not have to submit cost or pricing
data, but refuse to accept Government work when the data is required.
Many of these contractors go to virtually any length in order to stretch
the requirements of the law so that it will not apply to their procure-
ments.

Contractors are not solely to blame. Sometimes Government person-
nel try to avoid the problem of getting certified cost or pricing data
from contractors who refuse to provide it. The limited number of re-
quests for waivers of the requirements of the Truth-in-Negotiations
Act indicates that some Government procurement people may be mak-
ing questionable determinations that the law does not apply, rather
than report problems of noncompliance to their superiors.
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Even in the few cases where noncompliance is brought to the atten-
tion of higher authorities, there has been little success in obtaining the
required cost breakdowns. In one case a subcontractor agreed to pro-
vide cost data only if he was given the order under risk-free, cost-type
contract terms. Senior Government officials succumbed to these terms.
While the letter of the law was met, the spirit and content were not.

In my opinion Congress did not intend that the Truth-in-Negotiations
Act result in increases in the Government's risk.
The same potential for circumvention of the law for Truth-in-Nego-

tiations also exist with Cost Accounting Standards. The law applies
only to noncompetitive situations where the assurances of fair price
provided by an open market do not exist.
The regulations which implement Cost Accounting Standards pro-

vide for other exemptions as well. In fact, the Standards do not apply
to several entire categories of negotiated contracts. These categories
include the procurement of commercial items sold in substantial quan-
tities to the general public and for which catalog or market prices
exist. Also, the Standards do not apply to the procurement of items for
which prices are set by law or regulation, nor to certain contracts
awarded under 'small business and labor surplus area programs.
If the exemptions are abused, it may become necessary to rescind

them altogether. In the meantime, requests for waiver of the Standards
must be carefully evaluated and those without merit refused. Procur-
ing agencies must be more than just forwarding agents for contractors
who demand waivers. Within 2 weeks after receipt of the United States
Steel waiver request, the Cost Accounting Standards Board obtained
United States Steel's agreement to "comply" with the Standards. I
would like to add that the word "comply' is still in quotation marks.
The question arises, why was the Defense Department unable to re-
solve the problem without referring it to the Board ?
The point is that waivers and exemptions are just that—exceptions

to the rule. This point must be clearly understood both by contractors
and procurement officials, if Cost Accounting Standards and other pro-
curement safeguards are to be effective.
There are constant pressures to relax criteria for waivers. In the

case of Cost Accounting Standards, it has been suggested that waiver
authority be granted to the Defense Department. In the case of the
Truth-in-Negotiations Act, the Armed Services Procurement Regula-
tions Committee is currently considering a proposal to delegate waiver
authority from the Assistant Secretary level to the procurement activ-
ities. In my opinion, such delegations of authority would tend to
undermine current safeguards.
When they are confronted by a supplier who refuses to comply

with procurement regulations, some procuring agencies consider they
have no recourse except to seek waivers. I believe there is recourse
under the Defense Production Act in such cases. This act clearly
recognizes the authority of the Government to direct contractors to
perform defense work. Such directed orders obviously must include
all other applicable provisions of law including Cost Accounting

'Standards and Truth-in-Negotiations.
I have the following recommendations to insure that laws enacted

by Congress and the regulations which implement these laws are
applied in accordance with congressional intent:
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1. Requirements of laws and regulations should be waived only
in extraordinary circumstances. Waivers should not be granted simply
by virtue of a contractor's influence or economic clout, or because
he has only a modest volume of Government business and finds ap-
plication of the law inconvenient.
2. Procuring agencies, including the Department of Defense,

should insure that their procedures for monitoring compliance with
procurement regulations are strict enough to insure that the exemp-
tions provided under the laws and regulations will not be abused.
Emphasis should be placed on how exemptions already provided are
interpreted and applied. The agencies should insure that procurement
officials do not abuse exemptions provided by laws or regulations.

3. An independent agency, such as the General Accounting Office,
should periodically perform an audit to insure that agency procedures
for compliance with these laws and regulations are adequate and
that the agencies are complying with their own procedures. The GAO
should report its findings to Congress, and Congress should require
procuring agencies to identify corrective action and a schedule for
implementing such action.

4. Procuring agencies should use the Defense Production Act, if
necessary, to obtain performance on defense orders. Sole-source con-
tractors should not be allowed to exploit their position to avoid com-
plying with procurement laws and regulations.
Mr. Chairman, the apparent resolution between United States Steel

and the Cost Accounting Standards Board is encouraging. I hope it
will be honored in good faith by United States Steel. However, the
problem of obtaining compliance with the requirements of Cost Ac-
counting Standards and other laws and regulations is still with us.
Some contractors are trying to have the requirements of the law

waived. Based on my experience, I expect requests for waivers will
continue. To discourage such requests and enforce procurement laws
and regulations, procurement authorities must insure that the ap-
parent success of the Board in the case of United States Steel is not
subsequently negated by liberal interpretations of adequate com-
petition, catalog or market prices, and so on.
The issue is the administration of these laws and regulations. Con-

gress in exercising its oversight function should require that procur-
ing agencies administer these laws and regulations equitably and that
all contractors receive equal treatment, without regard to extraneous
considerations such as influence or economic leverage exercised by the
contractor.
Today, more than ever before, it is important that high officials

and the institutions for which they are responsible set the moral tone
for our people. Business permeates our lives. It depends, more than
most activities, upon respect for law. Therefore, it is reckless of busi-
ness leaders to take refuge in legal exemptions that may give them
short-term profit but weaken the moral fiber of our society.
Law is no substitute for justice.
That is the end of my statement.
[Prepared statement of Admiral Rickover follows:]
(This statement reflects the views of the author and does not necessarily

reflect the views of the Secretary of the Navy or the Department of the Navy.)
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STATEMENT TO JOINT COMMITTEE ON DEFENSE PRODUCTION, CONGRESS OF THE
UNITED STATES, CONCERNING "COST ACCOUNTING STANDARDS IN GOVERNMENT
CONTRACTING"

(By Admiral H. G. Rickover, USN)

I welcome this opportunity to appear before you in connection with Cost
Accounting Standards and their application to Government procurements. The
Cost Accounting Standards Board recently turned down a request submitted
by the Department of Defense on behalf of the United States Steel Corporation
for a Waiver of Cost Accounting Standards. The Board's action has focused
attention on the criteria by which waivers are granted to procurement laws and
regulations.
I understand that within the past week, U.S. Steel has stated in writing that

it can and will comply with Cost Accounting Standards whenever these Stand-
ards are applicable to their contracts, in accordance with the law and the
regulations of the Board. Hopefully, this action by U.S. Steel will prompt other
contractors, who have been resisting the Standards, to accept them.
The problem is not limited to the U.S. Steel situation. Ingersoll-Rand, a sup-

plier of submarine pumps, and the Ladish Company, a forging vendor, are also
seeking waivers under threat of not accepting vital defense orders. Since these
two contractors are in a sole source position, they have the ability to disrupt
Navy ship construction, by making acceptance of defense work conditional upon
waiver of cost accounting standards.
There are other

' 
more subtle ways of frustrating the law, and the Committee

should be aware of them. For example, U.S. Steel's agreement with the Board
is carefully worded to emphasize U.S. Steel's willingness to comply when such
standards are applicable to their contracts. Some defense contractors contend
they will comply with all laws and regulations, and then try to exploit loopholes
in the applicability of these laws and regulations to argue that, in their case,
the law does not apply. Moreover, it is uncommon for Government officials
to endorse such liberal interpretations with the result that, in practical terms,
the contractor succeeds in circumventing the law.
Many contractors have used these tactics to evade the requirements of the

Truth-in-Negotiations Act. This Act was passed more than a decade ago. It
requires contractors to provide cost or pricing data in circumstances where there
is little or no competition, and the Government needs such information in order
to negotiate a fair and reasonable contract price.
Some contractors refuse to comply with the Truth-in-Negotiations Act. In

some industries, virtually all companies successfully defy its requirements. Com-
puter manufacturers, steel and nickel suppliers, forging companies, tire, ball
bearing manufacturers, and communications industries are among those who do
not comply.
In terms of Truth-in-Negotiations, contractors have argued that there is ade-

quate competition where only a few bids were submitted and these were widely
disparate. Conversely, they will claim that "competition" exists even in cases
where contractors have established a pattern of submitting identical bids. This
has been happening since the early 1960's with Navy procurements involving U.S.
Steel. Yet, two audits conducted by the General Accounting Office, first in 1965,
later in 1972, both indicated that adequate competition did not exist and that
cost and pricing data was required. U.S. Steel would not provide the data, how-
ever, and the Department of Defense refused to get involved. This left the Navy
to solve its own problems with non-compliant contractors.

Contractors have also insisted that the Truth-in-Negotiations Act does not
apply to their contracts because of the exemption provided for items involving
standard catalog prices, even though the Government is the only customer. It is
easy to publish a price in a catalog, and the fact that it appears there is no
assurance the price is reasonable.
Another device for circumventing the law is illustrated by the situation sev-

eral years ago when a shipbuilder purchased $3.4 million of steel on a sole source
basis by issuing 1,200 individual purchase orders. In that way, no single order
was greater than the $100,000 threshold which determines whether the contractor
must submit cost or pricing data.
What it boils down to is this: some contractors are willing to accept Govern-

ment work for which they do not have to submit cost or pricing data, but refuse
to accept Government work when the data is required. Many of these contractors



82

go to virtually any length in order to stretch the requirements of the law such

that it will not apply to their procurements.
Contractors are not solely to blame. Sometimes, Government personnel try to

avoid the problem of getting certified cost or pricing data from contractors who
refuse to provide it. The limited number of requests for waivers of the require-
ments of the Truth-in-Negotiations Act indicates that some Government procure-
ment people may be making questionable determinations that the law does not

apply, rather than report problems of non-compliance to their superiors.
Even in the few cases where non-compliance is brought to the attention of

higher authorities, there has been little success in obtaining the required cost
breakdowns. In one case, a subcontractor agreed to provide cost data only if he
was given the order under risk-free, cast-type contract terms. Senior Govern-
ment officials succumbed to these terms. While the letter of the law was met, its
spirit and content were not. In my opinion, Congress did not intend that the
Truth-in-Negotiations Act result in increases in the Government's ristc.
The same potential for circumvention of the law for Truth-in-Negotiations also

exists with Cost Accounting Standards. The law applies only to non-competitive
situations where the assurances of fair price provided by an open market do not
exist. The regulations which implement Cost Accounting Standards provide for
other exemptions as well. In fact, the standards do not apply to several entire
categories of negotiated contracts. These categories include the procurement of
commercial items sold in substantial quantities to the general public and for
which catalog or market prices exist. Also, the Standards do not apply to the
procurement of items for which prices are set by law or regulation, nor to cer-
tain contracts awarded under small business and labor surplus area programs.

If the exemptions are abused, it may become necessary to rescind them alto-
gether. In the meantime, requests for waiver of the Standards must be carefully
evaluated and those without merit refused. Procuring agencies must be more
than just forwarding agents for contractors who demand waivers. Within two
weeks after receipt of the U.S. Steel waiver request, the Cost Accounting Stand-
ards Board obtained U.S. Steel's agreement to comply with the Standards. The
qustion arises—why was the Defense Department unable to resolve the problem
without referring it to the Board?
The point is that waivers and exemptions are just that—exceptions to the rule.

This point must be clearly understood both by contractors and procurement offi-
cials if Cost Accounting Standards and other procurement safeguards are to be
effective.
There are constant pressures to relax criteria for waivers. In the case of Cost

Accounting Standards, it has been suggested that waiver authority be granted
to the Defense Department. In the case of the Truth-in-Negotiations Act, the
Armed Services Procurement Regulation Committee is currently considering a
proposal to delegate waiver authority from the Assistant Secretary level to the
procurement activities. In my opinion, such delegations of authority would tend
to undermine current safeguards.
When they are confronted by a supplier who refuses to comply with procure-

ment regulations, soi;ne procuring agencies consider they have no recourse except
to seek waivers. I believe there is recourse under the Defense Production Act in
such cases. This Act clearly provides the authority for the Government to direct
contractors to perform defense work. Such directed orders obviously must in-
clude all other applicable provisions of law including Cost Accounting Standards
and Truth-in-Negotiations.
I have the following recommendations to insure that laws enacted by Congress

and the regulations which implement these laws are applied in accordance with
Congressional intent:
(1) Requirements of laws and regulations should be waived only in extraordi-

nary circumstances. Waivers should not be granted simply by virtue of a con-
tractor's influence or economic clout, or because he has only a modest volume of
Government business and finds application of the law inconvenient.
(2) Procuring agencies, including the Department of Defense, should insure

that their procedures for monitoring compliance with procurement regulations
are strict enough to insure that the exemptions provided under the laws and regu-
lations will not be abused. Emphasis should be placed on how exemptions already
provided are interpreted and applied. The agencies should ensure that procure-
ment officials do not abuse exemptions provided by laws or regulations.
(3) An independent agency, such as the General Accounting Office, should

periodically perform an audit to insure that agency procedures for compliance
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with these laws and regulations are adequate and that the agencies are comply-
ing with their own procedures. The GAO should report its findings to Congress,
and Congress should require procuring agencies to identify corrective action
and a schedule for implementing such action.
(4) Procuring agencies should use the Defense Production Act, if necessary,

to obtain performance on defense orders. Sole source contractors should not be
allowed to exploit their position to avoid complying with procurement laws
and regulations.
Mr. Chairman, the apparent resolution between U.S. Steel and the Cost Ac-

counting Standards Board is encouraging. I hope it will be honored in good
faith by U.S. Steel. However, the problem of obtaining compliance with the
requirements of Cost Accounting Standards and other laws and regulations is
still with us. Some contractors are trying to have the requirements of the law
waived. Based on my experience, I expect requests for waivers will continue. To
discourage such requests and enforce procurement laws and regulations, pro-
curement authorities must ensure that the apparent success of the board in the
case of U.S. Steel is not subsequently negated by liberal interpretations of ade-
quate competition, catalog or market prices, and so on.
The issue is the administration of these laws and regulations. Congress, in

exercising its oversight function, should require that procuring agencies ad-
minister these laws and regulations equitably and that all contractors receive
equal treatment, without regard to extraneous considerations such as influence
or economic leverage exercise by the contractor.
Today, more than ever before, it is important that high officials and the

institutions for which they are responsible set the moral tone for our people.
Business permeates our lives. It depends, more than most activities, upon re-
spect for law. Therefore, it is reckless of business leaders to take refuge in
legal exemptions that may give them short term profit but weaken the moral
fiber of our society. Law is no substitute for justice.

Senator PROXMIRE. Thank you very, very much, Admiral Rickover.
You have made an excellent statement. Also for the fact that you
have been able to get approval from the Defense Department for your
statement.

Tell me a little bit about that. You said it was not concurrence, but
approval. What is the difference?
Admiral RICKOVER. You mean about the terms of the United States

Steel contracts?
Senator PROXMIRE. When you came up this morning, you said you

were presenting the statement this morning and that it had gone
through the Defense Department and they had approved it. First you
said concurrence" and then you said, no, it was "approval." It is
interesting to us because I think the position of the Defense Depart-
ment on this is very, very important.
Admiral RICKOVER. I cannot answer for the Defense Department.

That word was carefully chosen and 
Senator PROXMIRE. TO use the word "approval"?
Admiral RICKOVER. I received approval to make this statement.
Senator PROXMIRE. That you could make the statement. Does that

mean they approve the substance of your statement?
Admiral RICKOVER. No, sir.
Senator PROXMIRE. I am glad to get that distinction.
Admiral RICKOVER. I hope you are not as naive as that, Mr. Chair-

man.
Senator PROXMIRE. Well, I may be pretty naive.
Admiral RICKOVER. Well, you appear naive, but I do not think

you are. I think your looks are deceptive.
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Senator PROXMIRE. I was hoping that this would have been quite
a breakthrough if we could get the Defense Department to approve
a statement like this. In any event 
Admiral RICKOVER. Let me illustrate how an agreement in principle

such as that offered by United States Steel, may in actual practice turn
out to be worthless. In 1972, a shipbuilder obtained United States
Steel's agreement to furnish cost data under the Truth-in-Negotiations
Act. Since the procurement was urgent, the shipbuilder placed the
order before the cost data was audited. However, the shipbuilder sought
to protect the Government's interest by providing in the contract with

United States Steel that the contract price was the maximum and was
to be negotiated downward based on audit of United States Steel's

cost data.
Subsequently the shipbuilder received the audit report which

showed that United States Steel's profit on the order was 39 percent.

Further
' 

the audit reported that over one-third of the costs were for
material bought by one division of United States Steel from another
division of United States Steel at market prices which included more

profit for United States Steel. This is, in effect, a pyramiding of

profits for one company.
Based on these audit results, the agreement, and the contract, the

shipbuilder requested a price reduction from United States Steel. The

shipbuilder initially suggested that only 8 percent profit was reason-

able, but later offered 17 percent.
United States Steel responded to both requests by stating that:

As we have stated to you in the past on such occasions, our prices are not

subject to change on the basis of audit by the Government. Therefore, we 
must

decline your request to reduce our prices.

Thus, the agreement to a maximum price subject to further negotia-
tion was made worthless by the company's refusal to lower its prices.

Now, I think it would also be appropriate to read you a summary

of the Kefauver report regarding pricing practices in the steel indus-

try. I knew Senator Kefauver and I followed the hearings he chaired

for the Senate Subcommittee on Anti-Trust and Monopoly. In fact,

when his report was issued in 1958, I read all four volumes on the steel

industry. This subcommittee's work impressed me very much.
Here are a few of the committee's conclusions.

Outside of natural monopilies which are regulated in the public interest, 
the

political philosophy which governs this economy rests upon the concept of 
com-

petition. The theory is that free play of competitive forces provides the 
best

method of making prices properly responsive to changes in market condit
ions

and is thus the best way of assuring a proper allocation and use of resou
rces.

It is apparent that, in a number of important respects, the characteristics 
of

the steel industry are quite different from those associated with the economi
c

models on which competitive theory was originally based. Notable among thes
e

differences are the high levels of concentration in the market, the long-establishe
d

practice of price leadership which appears to operate just as effectively whe
n

prices are increased as when they are reduced; the relative absence of 
new-

comers; the historical use of elaborate pricing systems which have produce
d

complete identity of given prices at any given point of destination and so on.

Of even greater importance is the insensitivity of the industry's prices 
to

changes in market conditions. Indeed, it is more than just insensitivity. Sinc
e

World War II prices have moved on a number of occasions in the opposit
e

direction to that which would have been indicated by the changes in demand
.

Thus, the steel price index continued its virtually unbroken rise even 
when
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demand and production declined (as they did in 1949, 1954, and 1957). It also
continued its climb even when unit labor costs declined (as they did in 1950
and 1955). No matter what the change in cost or demand, steel prices since 1947
have moved steadily an regularly in only one direction, upward * * *
In many industries, prices may move contrary to the directions indicated by

the changes in market conditions without causing any substantial injury to the
public interest. But this is not true of steel, which is the underpinning of our
entire economy. When the price of steel goes up, the inevitable tendency is for
steel-consuming industries to raise their prices. To the extent the demand in the
steel-consuming industries is responsive to changes in prices, the higher prices
will tend to reduce their sales, their output, their employment, and also their
demand for steel. Faced with a decline in demand, the steel companies can be
expected to reduce their output, which would cause their overhead costs to be
spread over a lesser number of units, resulting in higher total unit costs. This,
in turn, may provide a rationale for still further price increases. In this way a
vicious cycle of price increase, lower demand, and higher unit costs may be set
in motion.
In an administered price industry such as steel there is no built-in mechanism

which would automatically bring such a cycle to a halt. If recourse is taken to
fiscal and monetary measures, employment may be restored, but only at a con-
stantly higher level of prices * * *

In summary, the subcommittee found that the steel industry, led
by United States Steel, distorted the normal market economic rules of
supply and demand by artificiallyadministering their prices. The net
result is disruption in the economy, inflation accompanied by declin-
ing demand and rising unemployment, and the anticompetitive pric-
ing policies of the steel industry are responsible.

Senator PROXMIRE. That was 1958, 17 years ago. It is a very, very
accurate description of what has happened in the past couple years.

Admiral RICKOVER. And I have another statement I would want
to 
Senator PROXMIRE. Before you get to that, let me point out that

last year, I would say from May of 1973 until May 1974, the steel
prices increased 45 percent in 1 year, by far the biggest increase in
a single year in our history.
The biggest increase previously was in 1947, about 21 percent. This

was because of the colossal power of United States Steel, the fact that
it is the price leader and that it took advantage of the demand situa-
tion to push their price up.
Now, what you point out in quoting Senator Kefauver is that it

always goes one way. It never goes down. At the present time we have
a weak demand for steel. They are operating below 80 percent capac-
ity. Yet, what is the situation? They are putting prices up again.

It never goes down, it always goes up. We had hearings before the
Joint Economic Committee last year; no justification for the price
increase was shown. I think the price increases were twice as great as
their cost increases.
So there is no question that this remarkable statement that you have

read to us from Senator Kefauver of 17 years ago has indicated the
course of steel now. Now the great weakness is that that philosophy and
power are spreading to other industries. We are getting it in aluminum,
in chemicals, we are getting it in automobiles. They are increasing
their prices with a weak demand. It is one of the things that is affect-
ing our economy and driving us toward double-digit inflation.
Admiral RICKOVER. As you know, I am a student of history. In my

view, one interesting aspect of -history concerns the relationship be-
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tween industry and other institutions in social organizations. For
example, the corporate state established by Mussolini in the 1920's was
comprised of three units: a federation of employers, a labor syndicate,
and government representation, which was supposed to safeguard the
interests of society. Thus, industry constituted one branch of govern-
ment. In the United States, we define the state in terms of the execu-
tive, the legislative, and the judiciary. Yet today, corporations in this
country have become the equivalent of a fourth branch of Government,
but one without responsibilities. This vast power of corporations is not
readily apparent to the public.
I might ask, sir, why do you permit this situation to persist? You

are a representative of the people. Congress makes the laws. The
executive branch may not carry out the laws which you enact, but
there is nothing to stop you from making laws that can be carried
out. That is your job.

Therefore, I can accuse you of not doing your job.
Senator PROXMIRE. I assume you are making that accusation in a

collective sense, of the U.S. Senate.
Admiral RICKOVER. Oh, yes, sir. However, I understand no Senator

publicly criticizes his colleagues. Therefore, you have to accept this
censure yourself. Otherwise you might be considered disloyal to the
Senate, sir.

Senator PROXMIRE. Did you want to read another statement?
Admiral RICKOVER. Excuse me, sir, you understand the spirit in

which I say this?
Senator PROXMIRE. Of course.
Admiral RICKOVER. And I 
Senator PROXMIRE. You are about the only witness I know who can

insult the chairman and get away with it.
Admiral RICKOVER. I am not insulting you, sir. I think you are a

great guy. I know I can deal with you on equal hunian terms and speak
candidly. No one instructs me what to say, as you well know.
Senator PROXMIRE. And no one can soften an insult more artfully

than you can.
Admiral RICKOVER. I did not mean my comments as an insult, sir.
Senator PROXMIRE. All right.
Admiral RICKOVER. I have a chronology of United States Steel rela-

tions with the Navy which may help shed light on the matters under
discussion. In 1947, HY-80 steel was developed by United States Steel
under a Navy research program. United States Steel was the first
producer.
In 1951 the Federal Trade Commission issued a consent decree pro-

viding that United States Steel Corp. and other steel producers should
cease from entering into understandings and agreements—certain col-
lusive pricing practices—including the use of pricing formulas which
produce identical delivered costs.
In 1960 Lukens and United States Steel started listing steel prices

as part of their price catalogs. In 1962 the Truth-in-Negotiations Act
was passed.
Between 1961 and 1964 the Navy sent a series of letters to the Fed-

eral Trade Commission reporting the receipt of identical bids from
United States Steel and Lukens Steel on orders for HY-80 steel, a
specialty steel used almost exclusively in Navy ships.
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The two companies priced their offers in such a way that when
delivery costs to the shipyard are included, the prices from both are
identical.
The Navy received no answer from the Federal Trade Commission.

Mind you, this is 13 years after the Federal Trade Commission had
issued a consent decree.
I believe the consent part of it by United States Steel was something

on the order of: "If we consider we are breaking the law, we will
stop." In other words, they chose, as they always do, to have their
determination of the law as the final one. I think this is an issue which
you understand.
On June 28, 1965, the General Accounting Office issued a report

stating that during a period of 1960 to 1964, United States Steel and
Lukens quoted identical prices for HY-80. The GAO also found that
the Navy did not obtain cost and pricing data as required by the
Truth-in-Negotiations Act on purchases of HY-80 steel.
The GAO concluded that, since the two suppliers quoted identical

prices there was not adequate competition on the steel procurements.
The GAO recommended that the Navy obtain cost and pricing data
on future steel purchases.
In response to the GAO report the Navy promised the GAO that

cost and pricing data would be obtained on future orders of HY-80
steel.
From 1965 on, the Navy and its shipbuilders have been unsuccess-

ful in repeated attempts to obtain cost and pricing data on procure-
ments of HY-80 steel. United States Steel, Lukens Steel, Armco Steel,
and Bethlehem Steel all refused to provide the data.
In 1967, the Defense Supply Agency, which also purchases HY-80

steel, reported to the GAO that it has obtained effective competition in
purchasing of steel and, therefore, it would not require cost and pricing
data from steel suppliers.
In December 1969 and January 1970, in two memoranda to the Com-

mander, Naval Ship Systems Command, I reported on the purchase
of HY-80 and another specialty steel, HY-100, at the Newport News
Shipbuilding Co. The suppliers quoted prices according to a formula
which makes delivered costs identical. Although the shipyard pur-
chased several million dollars' worth annually, it did not obtain cost
and pricing data.
In January 1970, the Commander, Naval Ship Systems Command,

reported that he agreed with the basic facts in my reports. He directed
a review of the situation and stated that in the future the Navy will
consent to Newport News steel procurements only after reasonable
assurance of compliance with the Truth-in-Negotiations Act and
Armed Services Procurement Regulations.
On March 17, 1970, the Commander, Naval Materiel Command, his

boss, reported that there was not sufficient indication that HY-80 and
HY-100 prices were reasonable because delivered prices were identical.
He authorized placement of contracts without cost data, to meet emer-
gency requirements.
From January 1970 through April 1970, Newport News attempted

to obtain cost data on sales of HY-80 and HY-100 steel. The compa-
nies refused. They pointed out that the Defense Supply Agency had
determined in 1967 that cost data need not be furnished on these pro-

63-923 0 - 76 - 7
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curements and that the Navy requests for such information on Navy
procurements were unwarranted.
On August 18, 1970, Senator Proxmire asked the GAO to investi-

gate the procurement practices and cost controls at private shipyards
which have large Navy ship construction contracts. He specifically
requested a review of the shipyards implementation of the Truth-in-
Negotiations Act.
This is 5 years ago, sir.
On October 13, 1970, I wrote to the Commander, Naval Ship Sys-

tems Command, stating there had been no change in the situation in
the 10 months since his reports were prepared and I urged prompt
action.
On November 23, 1970, the Assistant Secretary of the Navy,

requested Department of Defense assistance in obtaining cost and pric-
ing data for procurements of HY-80 and HY-100 steel.
On February 10, 1971, the Assistant Deputy Secretary of Defense

replied that the Navy's problems in dealing with the steel companies
should be resolved by the Navy. The Department of Defense would not
become involved.
On March 12, 1971, the Navy General Counsel wrote to the Federal

Trade Commission. He stated that the Navy shipbuilders were still
receiving identical bids from suppliers of specialty steels. He
requested an answer to the Navy's letters to the FTC in 1961 to 1964.
Mind you, FTC issued a consent decree in 1951, but by 1971 the Navy

was still having problems on steel purchases. Maybe the Commission
was preoccupied with the fair pricing of toys, pantyhose, brassieres,
or some other product and did not have time to get to this issue.
In 1971, the Assistant Secretary of the Navy again wrote the Depart-

ment of Defense, pointing out that the Navy did not have the economic
leverage to convince the steel companies to comply with the law.
On March 25, 1971, the Navy asked the General Accounting Office to

audit the steel company's production costs for HY-80 and HY-100
steel.
On April 9, 1971, the Assistant Secretary of Defense replied to the

Navy. He reiterated that the steel problem was the Navy's problem.
However, he agreed to talk it over with naval officials when he got a
chance.
In December 1971, the Federal Trade Commission began an investi-

gation into charges of collusive bidding practices of HY-80 and
HY-100.
On July 7, 1972, a GAO report verified the findings of my 1969 and

1970 reports and confirmed that the findings of the 1965 GAO audit
were still valid.
In 1974 the FTC charged Lukens and United States Steel with vio-

lation of the 1951 consent decree. That is hardly a marvelous accom-
plishment considering that more than a decade had passed since the
Navy first reported its problems on steel procurements to the
Commission.
Now that same situation is still going on.
You know, I am getting on in age. I very much doubt in my life-

time--possibly in the lifetime of your children—that you will get
United States Steel to comply with the law. I do not blame you, Mr.
Chairman, because no one else has been able to succeed in this task.
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Perhaps Congress should frankly recognize that we have companies
in the United States which put themselves above the law. Then we
could appoint an Ambassador to these organizations and even try to
negotiate something like a SALT agreement with the steel companies
or other such companies that are large and influential enough to
evade the law succesfully.
So long as the executive branch will not enforce the law, so long as

Congress tolerates the situation I see no other recourse.
Senator PROXMIRE. Well, I think—go ahead.
Admiral RICKOVER. If you do not mind, sir, I would like to make a

philosophical observation.
Senator PROXMIRE. I have some questions I would like to ask you.
Admiral RICKOVER. How much time do I have?
Senator PROXMIRE. Well, I want you to take whatever time you

require.
Admiral RICKOVER. I would like to make some analogies, sir.
I think the United States is faced with the greatest crisis it has

ever faced, including the Civil War, because slavery was on the way
out anyway. The problem of slavery would have been resolved with or
without war. We were about the last country to permit slavery and
as a result of various economic and trade conditions, it was bound to
dissolve in time.
But the energy situation is unique in our history. As you know, I

am not a newcomer to the problem. In testimony before the Congress
over 20 years ago, I was pointing out the problem.
The energy situation is a complex crisis. It is not being handled

properly because it is difficult to persuade people who are accustomed
to an easy way of living to support the necessary legislation which
would curtail their activities. Many Americans do not accept the
fact that unless something drastic is done now, we will be out of oil
in about 25 years.
Some will argue that we will have oil from coal or shale, or point

to fusion power. But these developments are far distant and their
costs will be tremendous. Therefore, whether in terms of industry,
labor, or government, it is time the country got together and realized
the dire situation we face. Instead we waste our time bickering among
ourselves, as we are doing here today. Rather than working on 'clever
ways around the law, officials of United States Steel should be finding
better ways of making steel. There is more important work to do.
An analogous situation existed in France just before the revolution

in 1789. The country was on the verge of bankruptcy and this dilemma
forced the King to convene the Estates-General, the three-part legis-
lature of feudal France consisting of representatives of the clergy,
the nobility, and the "third estate," composed of the people at large.
The King had not convened the Estates-General in 150 years but in
no other way could he obtain the moneys needed to run France.
Feudal law severely restricted the King's taxing power, limiting
it to his personal domain—never more than a relatively small part of
the entire realm. To obtain additional funds, he needed the consent
of the Estates-General and this was rarely given without the exaction
of concessions limiting royal power. This is what happened on the
eve of the French Revolution.
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Reflecting feudal privilege, the three estates had equal voting
power, even though the bulk of the people was represented in the
third estate. In 1789, the third estate was, however, no longer willing
to put up with this inequality. It demanded and obtained voting
power equal to that of the two other estates combined, whereupon
these refused to sit jointly. The result was that the third estate—
which represented 96 percent of the electorate who paid nearly all of
the taxes—proclaimed itself the national assembly and this in turn
led to the revolution.
I think we are in a similarly fragmented situation right now. Why

should we have to spend our time jousting with one or more large
corporations who choose to be above the law instead of solving more
fundamental problems?
I would like to call on business leaders who are supposed to have

imagination, to do something more constructive.
Instead, many businessmen seem consumed by self-interest. I am

reminded of the grandson of John Quincy Adams who, looking back
on a lifetime of association with other businessmen, expressed his
disillusion with the world of trade and commerce. Around 1880, he
noted of businessmen, "Not one that I have ever known would I care
to meet again, either in this world or the next, nor is one of them as-
sociated in my mind with the idea of humor, thought or refinement."
Mr. Chairman, I would like to see a change in this image of busi-

nessmen, but such a change will depend upon reforms within the
business community itself. Until then, public trust in business will
continue to diminish. In 1966, the Harris Poll reported that 55 per-
cent of those questioned expressed a great deal of confidence in the
people running our major companies. But by the fall of 1974, this
level of public confidence had fallen to 21 percent—the greatest de-
cline of any of the major institutions whose image was evaluated by
the poll.
Those in our country who receive its greatest benefits, who enjoy

high salaries, and other guaranteed benefits, should not take so much
advantage of their position for strictly monetary or any other personal
gain. The ordinary man with a family of four or five is the one whose
children fight our wars. He has to pay his income taxes. But the
business people have large salaries, expense accounts, retirement bene-
fits, and so on. Yet they are still out after more money. What good
is all this wealth unless they can use it in the life hereafter? I per-
sonally doubt money will be of much use where they are going.
At this point, sir, I am finished with my philosophy and I will try

to answer your questions.
Senator PROXMIRE. Thank you, sir. I am happy that you took the

time to go into that, because I think the impromptu case you made is
just devastating.
The data you supplied are a comprehensive indictment of the policies

of United States Steel to prevent competition, and engaging in price
fixing. It stands in some contrast to the statements of Mr. Roderick
this morning, and I quote one short paragraph from his statement:
Perhaps there should be more effort by the Department of Defense to coordi-

nate procurements or at least conduct the necessary missionary work, to assure
the availability of multiple sources for response to the solicitation of bids for
these products. The objective of maximizing competition should be vigorously
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pursued in all defense procurements, and I firmly believe that competitive
bidding, rather than negotiation of price based on costs, will in the long run
produce the lowest cost of national defense.

Admiral RICKOVER. I thoroughly agree with that statement, provid-
ing there is true competition.

Senator PROXMIRE. Well, so do I.
Admiral RICKOVER. Then why are you questioning me about it?
Senator PROXMIRE. Well, I am asking. you how you would reconcile

that with the record of United States Steel?
Admiral RICKOVER. I would say, actions speak louder than words,

sir.
Senator PROXMIRE. Very good.
Now, Admiral, I have voiced skepticism about the agreement with

United States Steel on the Cost Accounting Standards contained in
United States Steel's letter, which you are familiar with, to Mr.
Schoenhaut, of August 15. (Letter, exhibit 15.)
Admiral RICKOVER. Yes, and I picked out the keyword "applicable."
Senator PROXMIRE. As you see, it is complicated and left me with

questions as to whether they will comply. Do you know of previous
agreements in complying with procurement regulations?
Admiral RicKovER All I know about United States Steel is that they

have never agreed to any competitive situation except as defined by
Roger Blough, their previous chairman of the board. It is based on the
notion that competition exists when United States Steel says competi-
tion exists.

Senator PROXMIRE. In their relationship with the Navy, and with
you and your procurement in the Navy, was effective compliance
achieved?
Admiral RICKOVER. Well, what I have found in the Defense Depart-

ment is that the officials will not stand up to this issue.
Senator PROXMIRE. Why?
Admiral RICKOVER. Well, I was waiting for that.
As a matter of philosophy, the Department and the Navy get busi-

ness people to run the civilian element, that is, the Secretaries and
various Assistant and Under Secretaries, and their sentiments often
favor the industry viewpoint. I am not arguing about civilian control
of the military.
I am a complete and firm believer in civilian control of the military.

But you must remember the statement made by Charles E. Wilson of
General Motors, when he became Secretary of Defense. He said, "What
is good for General Motors is good for the United States."
That was not a bad statement if people understand his philosophy. 

iHere is a man who was brought up n business, and honestly believed
that what was good for General Motors was good for general defense.
There is a logical tendency among government officials who have a
business orientation to lean over backward for business and to feel
they are responsible for the welfare of business.
They want to be sure of a secure industrial base. I understand that.

But at the same time these officials should understand that their job,
when they assumed that oath of office, is to protect the public interest
and execute the laws of the United States. They are no longer
businessmen.
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I very much doubt whether you can take a mature man over 30 years
old and get him to change his views. Therefore, civil service people
with longstanding government experience should be promoted to these
jobs rather than businessmen who stay for a few years and then return
to the private sector.
This is the real issue. Too many Government officials concern them-

selves with the welfare of business rather than the Government's
welfare.
You are familiar with the case of citizens who are sent abroad to

represent us in foreign countries. Pretty soon they refer to the host
nation as "my country" and they become representatives of these
foreign countries to the United States rather than representatives of
the United States to these foreign nations. They are always concern-
ing themselves with the welfare of the countries to which they are
accredited rather than with the welfare of the United States. Similar-
ly, some Defense officials seem more concerned with the problems of
industry than with protecting the interests of the public at large. I
am not imputing any evil intentions here. I am simply making an
observation.
As for the case of United States Steel honoring its agreement, you

must remember the clause I read previously. This clause states that
regardless of what is written in the contract, only United States Steel's
terms cited in their standard acceptance form apply. If the buyer
allows this final United States Steel clause to stand, United States
Steel becomes the final arbiter of what the contract says rather than
the contract itself defining the agreements of the parties. Once you
accept the material you have no legal standing.
Another example of United States Steel's honoring agreements is

the case I mentioned earlier—where the company refused to negotiate
a lower price when a Government audit showed the company would
be making a 39 percent profit—far greater than allowed by Govern-
ment regulations. There you are. We just cannot do anything with
United States Steel.
Senator PROXMIRE. Let me follow up on that. I think one of the

most interesting revelations that has been made or analysis that has
been made, because it was your perception that made it available to the
committee, was the fact that they do accept the contract and not sign
the contract. This is a very interesting departure. It seems to give
them a way of technically avoiding accountability for contract pro-
visions.
Admiral RICKOVER. That is why I ended my speech with the state-

ment, "Law is no substitute for justice."
Senator PROXMIRE. Right. Now, by accepting the contract and not

signing it, your position is that United States Steel avoids compliance
with any terms, laws, or regulations it chooFes not to observe; is that
right?
Admiral RICKOVER. That is my opinion.
Senator PROXMIRE. Does it require legislation to mandate that con-

tractors and subcontractors sign contracts?
Admiral RICKOVER. That may be necessary. It is possible that we

have never had any legal contracts with United States Steel in the
past.
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Senator PROXMIRE. It seems to me this practice could spread. I don't
know why any other business couldn't do it.
Admiral RICKOVER. They may find out about it from this hearing.

Maybe they do not know about it yet. This hearing may be a very
bad thing.
Senator PROXMIRE. Not if we act on it, if we proceed to change the

law so we will require a signature.
Admiral RICKOVER. I would strongly recommend corrective action.

Take the Truth-in-Negotiations Act. That act was not intended to cost
the government more money; it was to apply to noncompetitive pro-
curement situations. When you enact a law of that kind, you should
expect it to be strictly enforced. If you find that you are not getting
strict enforcement, corrective action is needed.
I think the whole relationship between Government agencies and

contractors may require some sort of. an ethical code. I do not know
what you would call it, but such a code could be the subject of
legislation.
I think the time is right to develop such a code, because people in

this country are more aware than ever of the dire situation we face
today. .
Senator PROXMIRE. Admiral, as an expert on Navy procurement

you are in a position perhaps to help us on this. We have gotten a
very vigorous argument by Mr. Roderick that United States Steel
has been very cooperative in the instant case involving the Connecticut
shipbuilding firm. We have gotten the Defense Department to say
they are uncooperative. Who is right?
Admiral RICKOVER. The Defense Department. You can cooperate

with United States Steel so long as you do all the cooperating.
Senator PROXMIRE. You think that is so in this case?
Admiral RICKOVER. Yes; when people talk of cooperation, it is-
Senator PROXMIRE. We do have an apparent situation in which

United States Steel has agreed to abide by the Cost Accounting Stand-
ards of the law and they did go that far. You regard that not as evi-
dence of cooperation?
Admiral RICKOVER. I know of no legal contracts which bind United

States Steel to this agreement.
Senator PROXMIRE. Because it is not a legal contract. I see.
Admiral RICKOVER. Not legal. I think this may be how they will get

around the Federal Trade Commission consent order. I do not know
all that has happened on this issue since 1951, but I do know that
United States Steel has lots of lawyers and certainly any lawyer
worth his salt can figure out words which negate the intent of anylaw. I think you may find that the key to many problems with
that is a factor which should be considered in any legislation that youare thinking about.
In the present case I would suggest that you address a letter to the

United States Steel Corp. and point out these problems. When thecompany agrees to something, get it in writing and make it con-
tractually binding.
Senator PROXMIRE. All right.
Admiral RICKOVER. And, do not simply take the company's word forit, sir.
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I do not want to impugn the integrity of Mr. Roderick. But Mr.
Roderick has taken over a company which has been traditionally run
this way. His job is to make money for the stockholders, and as much
as he can. If does not make enough money, the company will hire
somebody else who can.
Senator PROXMIRE. When the Deputy Assistant Secretary of De-

fense for Procurement, Mr. Babione, testified yesterday, he stated that
he felt United States Steel could make arrangements to sign the five
subcontracts with Eelectric Boat within 90 days.
No. 1, you say—and I take it on the basis of the testimony we have

from Mr. Roderick this morning; it is his position, too—that this will
not be signed. It will be accepted within 90 days.
Admiral RICKOVER. That is right. Furthermore, I could ask this

question: Why 90 days?
Senator PROXMIRE. I was going to ask you that. Is it realistic?
Admiral RICKOVER. If they mean what they say, why wait 90 days?
Senator PROXMIRE. That wasn't Mr. Roderick's position. It was the

Defense Department's position. They said it would be 90 days. Now,
should it be within 30 days, do you feel?
Admiral RICKOVER. Since the company says they are manufacturing

the steel, and I believe they are, and since they have agreed to comply
with the law, then why don't they sign the contract now, not 90 days
from now?

Senator PROXMIRE. I would like to raise another issue that came up
in testimony yesterday. Last month I asked General Bray of the Fed-
eral Preparedness Agency whether contractors could refuse to accept
a defense-rated order if it contained provisions which the contractor
did not like. (Letter, exhibit 3, p. 117.)
On July 17, General Bray replied by letter to my query and the

letter has been circulated to the services and throughout the Depart-
ment of Defense. I feel that General Bray was quite definite and forth-
right in replying that the Defense Production Act and implementing
regulations do not provide a basis for such a refusal. Yet yesterday we
were told that the Defense Department interprets the letter in exactly
the opposite way.
Do you think the Defense Department is correct that industry can re-

fuse a defense-rated order and there is no power to compel perform-
ance?

Admiral RICKOVER. No, sir, I have read General Bray's letter, It is
a very carefully engineered letter, which is typical of that comes out
of the Department of Commerce.
Senator PROXMIRE. Department of Commerce?
Admiral RICKOVER. No, General Bray is in the Federal Prepared-

ness Agency which joins the Department of Commerce in administer-
ing the Defense Production Act.
I have had experience with the Department of Commerce in con-

nection with another important contract that was holding up the de-
sign and construction of a submarine. As a matter of fact, in terms of
assistance on that problem, the Departinent of Commerce was about
as useful to us as a lighthouse without a light. I would place no credence
in the Department of Commerce from what I have seen of past actions
and I think General Bray should be asked to make his letter more de-
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finitive. I think it is subject to interpretation. In my opinion, however,
his letter says that the Defense Production Act can be used to require
a contractor to accept and perform contracts; that such contracts must
include all clauses required by law or regulation; but that if a con-
tractor subsequently fails to comply with such clauses, laws or regula-
tions, it is up to the procurement agency to take legal action to enforce
the contract.
Senator PROXMIRE. Which actions do you think should be imposed

on contractors when they seek to avoid Government standards by re-
fusing to sign contracts or refusing to provide essential hardware?
Admiral RICKOVER. The only recourse is what would you do with a

man who refuses to pay income taxes or comply with any other law?
I would put him in jail.
Senator PROXMIRE. What I am getting at, you see, is that the De-

fense Department says they have not the power to compel them to per-
form.
Admiral RICKOVER. If the Defense Department wanted to take ac-

tion, they could. But the letter is broad enough so that if you do not
want to take action you can always find some clause which gets you off
the hook. I think it is entirely a case of policy in the Defense Depart-
ment.
Senator PROXMIRE. There is another provision in the law 
Admiral RICKOVER. I have something else to add, sir.
Senator PROXMIRE. Go right ahead.
Admiral RICKOVER. The Defense Production Act already provides

fines and penalties for contractors who do not comply with provisions
of the law. Also Senator Jackson has attached a rider to the fiscal
year 1976 DOD Appropriation Act which I understand provides fur-
ther penalties for contractors who refuse to provide the Armed Serv-
ices with petroleum products. This rider stipulates that mandatory
orders for petroleum products must be accepted on terms consistent
with applicable procurement regulations and these would include Cost
Accounting Standards and the requirements of Truth-in-Negotiations.
Congress should consider broadening this legislation to apply to all
defense procurements.
Senator PROXMIRE. The other provision I would like to mention is

the provision for exemptions and waivers. As we have seen in the case
before us, there is the possibility that a sole source contractor can ob-
tain a waiver or exemption from Cost Accounting Standards by simply
refusing to supply urgently needed military goods. This may be a
built-in invitation to blackmail. What I would like to know is what
other remedies you have to suggest or do we need to alter the legisla-
tion?
Admiral RICKOVER. One remedy I see of course, is that the Defense

Department could use the Defense Production Act. The only necessity
there is to clear up General Bray's letter to have it carry out the intent
of the law, which is to take care of that very situation.
If you have a sole-source contract and the vendor refuses to per-

form the work and comply with all procurement laws and regulations,
you make the language of the law so simple that it cannot be misinter-
preted.
Senator PROXMIRE. Neither the cost accounting legislation nor the

Truth-in-Negotiations Act are applicable to standard commercial ar-
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tides sold in substantial quantities to the general public. Is there any
way that HY-80 steel could conceivably fall into that category?
Admiral RICKOVER. No, sir, there is not. HY-80 is a highly special-

ized steel which has characteristics which are too costly for most
commercial uses. It has a military value as well as a value in some
laboratory situations. I doubt such specialty steel will ever be sold
commercially in significant quantities. It was developed by the Navy
for naval use and practically all of it is used by the Navy.
Senator PROXMIRE. Mr. Roderick suggested that the Defense De-

partment avoid sole source procurements by stimulating more
capacity?
Admiral RICKOVER. What difference would that make? We would

still have to go to another steel company. Then we might find out by
some chance that all four or five companies bid identical prices. I have
tried to make a mathematical computation of how it could be that steel
companies for a whole year could submit the same price on everything.
There are many variables in such a computation but I have roughly
gauged the probability at about 1 in 65 billion.
Senator PROXMIRE. Without conspiracy?
Admiral RICKOVER. You can call it conspiracy; you are in the Con-

gress, in the legislative branch. I am in the executive branch and I can-
not. But I will consider your definitions. [Laughter.]

Senator PROXMIRE. On page 2 of your statement you mention Inger-
soll-Rand and Ladish. Incidentally, Ladish is a company in my State.
It is in Milwaukee. I have gone there many times to shake hands with
the workers. I have admiration for their management and the good
job they are doing.
Admiral RICKOVER. I see their lobbyist is here, too.
Senator PROXMIRE. Is their lobbyist here? I didn't know that. I am

proud of Ladish, though, and the excellent work they are doing.
Mr. Roderick maintained it to be ill-advised to use that similar lan-

guage in the United States Steel case. Admiral, you are closer to this
problem than I am. Is "threat" too strong a word for what is taking
place in these cases?
Admiral RICKOVER. No.
Senator PROXMIRE. If your word couldn't be heard, it was "no"?
Admiral RICKOVER. The word is "no," sir.
Senator PROXMIRE. I think the testimony yesterday brought out,

perhaps indirectly, that there is a certain problem insuring that the
Cost Accounting Standards will be adequately enforced when appli-
cable. In view of the Defense Department's management objective
calling for action to reduce the impact of the Standards, this problem
is larger and more immediate. Do you have any suggestions as to how
compliance can be regularly enforced?

Admiral RICKOVER. Well, here is what I said in my statement: "An
independent agency such as the General Accounting Office should peri-
odically perform an audit to insure that agency procedures for com-
pliance with these laws and regulations"—that includes Cost Account-
ing Standards as well as the Truth-in-Negotiations Act—"are adequate
and that the agencies are complying with their own procedures. The
GAO should report its findings to Congress and Congress should re-
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quire procuring agencies to identify corrective action and a schedule
for implementing such action."
I also said in my recommendations in my prepared statement that:

"Procuring agencies, including the Department of Defense, should
insure that their procedures for monitoring compliance with procure-
ment regulations are strict enough to insure that the exemptions pro-
vided under the laws and regulations will not be abused. Emphasis
should be placed on how exemptions already provided are interpreted
and applied. The actions should insure that procurement officials do not
abuse exemptions provided by law or regulation."

Senator PROXMIRE. OK.
Admiral RICKOVER. I think at this point, sir, it is really up to Con-

gress to strengthen the law.
Senator PROXMIRE. Admiral, I would like to conclude these hearings.

You have been a very helpful and extraordinarily useful witness, as
always. But I would conclude these hearings by making a final state-
ment that is final except for any word you would like to add after I
finish.
At the end of 2 days of hearings on the issue of whether United States

Steel and other companies are willing to comply with the Cost Ac-
counting Standards, there are a number of conclusions which can be
made.

First and foremost, I am struck with the alacrity with which United
States Steel and the Department of Defense, in particular, said they
were able to solve this problem after it received a certain notoriety.
Sunlight and public disclosure are great disinfectants. Of course, this
may last as long as the sun stays out.
In addition, we have found out certain other things.
After years of either failing to comply with the Standards or asser-

tions that they will not or cannot comply with the Standards, United
States Steel has now, so they say, found it quite simple and quite easy
to meet the Standards and in this case familiarity has not bred con-
tempt but easy acceptance.
It is a fair statement, I believe, to say that the Department of De-

fense has been lax in its job of enforcement and compliance. Unlike
their actions in other areas—such as their proven effectiveness in get-
ting their way with Congress—in the carrying out and enforcement of
the Cost Accounting Standards the posture, of the Department of De-
fense can best be categorized as "shy" and "retiring."
In fact, there has been a spectacular failure to fight for compliance

with the law. In addition to the easy manner in which compliance and
enforcement has been treated, it is clear that there is a great void in our
knowledge about enforcement.
How much compliance is there? What are the facts? How many cases

have there been?
Our hearings have also indicated that much tougher sanctions are

needed for Cost Accounting Standards violations. The present penal-
ties of merely having to pay back excess payments plus 7 percent inter-
est is an invitation to lawbreaking. If the law is broken a company
most likely—with the easy enforcement policy of the DoI—would not
be caught. If it is caught, it merely gets a below-market rate
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loan—a 7-percent loan at a time when the prime rate is much higher
than that, and rising.
We have learned about the waiver authority. In my view it would be

a mistake to delegate it to the Department of Defense. It would be a
worse mistake if it were delegated down the chain of command to a
minor official in the field. Such authority should be granted in only rare
instances and in exceptional and unusual circumstances by people in
the highest echelons of authority. This is no function for minor civil
servants.
We have also found that exceptions could become the rule.
The view of the Department of Defense is that since the administra-

tive procedures have not been exhausted until a waiver claim has been
submitted and acted upon, it is their duty to recommend a waiver in
each case where a big company insists upon it.
There are two final points I want to make.
One,I think it is clear that there is now a concerted effort brewingon

the part of industry and the Defense Department to cripple the Cost
Accounting Standards requirements. Big companies are routinely
seeking waivers. The DoD spinelessly forwards them. We now have
further evidence that, as a part of their "management by objectives"
program, the DoD is seeking further exceptions.
While these hearings may have nipped this initial effort in the bud,

we must be vigilant against further encroachments. The difference be-
tween the tough attitude—even swashbuckling attitude that many told
us United States Steel took at the beginning and as Admiral Rickover
detailed in his history of United States Steel actions—as compared
with their public attitude of compliance and reasonableness today,
should warn us as to what will happen in the future.
For that reason this committee will keep its guard up and its record

open and its oversight function in full gear.
Finally, we have here an unresolved conflict in testimony between

United States Steel Corp. and the Defense Department over whether
or not United States Steel used blackmail tactics and threatened to
withhold its defense products from the Government, or whether, as
its chief officer has stated today, the company met order after order
on a timely basis with neither any threats of refusal to deliver or any
actual failure to deliver in a timely way.
That issue is in direct conflict and remains to be settled. Both can-

not be right and we will be keeping our record open for further deter-
mination in that regard. Either side may be right or wrong.
Admiral, is there anything you would like to add?
Admiral RICKOVER. Yes, sir.
I deeply appreciate this opportunity to talk with the Joint Com-

mittee. As you know, I personally feel deeply about the perils facing
this country, not only in a military sense but, even more importantly,
in economic, cultural, and spirtual ways. I am troubled about our
Nation's future.
Therefore, I welcome the opportunity to talk to Members of Con-

gress, particularly people such as yourself. I want to thank you very
much for this opportunity, sir.
I also would like to add that I listened carefully to what you have

said, particularly in your summation. You have a thorough under-
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standing of the situation. Your remark about the sun being a strong
distinfectant is particularly appropriate.
In this case, you are the sun, and you must keep on shining.
United States Steel has stated they will comply with the law. I

merely quote the Bible, "By their deeds shall you know them."
Thank you, sir.
Senator PROXMIRE. Thank you very much, Admiral.
The Joint Committee will stand in recess, and the record will re-

main open for the time being.
[Whereupon, the committee was recessed at 12:45 p.m. to reconvene

at the call of the Chair.]
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EXHIBIT 1

COST ACCOUNTING STANDARDS BOARD
441 G STREET, N. W.

WASHINGTON, D.C. 20548
Telephone: (202) 386-6213

ELMER B. STAATS
Chairman

HERMAN W. BEVIS

ROBERT K. MAUTZ

TERENCE E. MeCLARY

JOHN M. WALKER

Senator William Proxmire, Vice Chairman
Joint Committee on Defense Production
United States Congress
Washington, D.C. 20510

\ Dear Mr. Chairman:

ARTHUR SCHOENHAUT
Executive Secretary

August 29, 1975

At the conclusion of my testimony on August 20, 1975, during the
Hearing of the Joint Committee on Defense Production on Cost Accounting
Standards, waivers, and compliance, you asked me to supply information
on the exemption request submitted to the Cost Accounting Standards
Board by the Aluminum Company of America.

I enclose two letters to me from the Aluminum Company of America,
dated June 30, 1975, and August 28, 1975. The June 30 letter requests
an exemption for all prime contract and subcontract awards made to the
Aluminum Company of America. The later letter provides, in support of
that request, the detailed information which you itemized on August 20.

The Cost Accounting Standards Board has not yet placed this exemp-
tion request on its agenda for Board consideration.

Sincerely yours,

67,1 1..4.Jee

Arthur Schoenhaut
Executive Secretary

Enclosures
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ALUMINUM COMPANY OF AMERICA

ALCOA BUILDING, PITTSBURGH, PENNSYLVANIA 15219

D. J. MAHRER, Senior Assistant Controller

June 30, 1975

Mr. Arthur Schoenhaut, Executive Secretary

Cost Accounting Standards Board

441 G Street, N. W.

Washington, D.C. 20548

Dear Art:

ALCOA

Messrs. Lersch, Hartman, Manfred and I wish to thank you and the

CASB staff for giving us the opportunity to exchange thoughts with you

relative to the position of Alcoa in the government procurement/CAS

picture. We feel that such an exchange is beneficial to both parties

even though we may not reach agreement in all issues.

As we explained, we had thought that with the increase in the threshold

dollar value of an order subject to CAS we might be exempt from the

Board's requirements, but we now find that with the receipt of some

customer purchase orders in excess of the threshold amount, and the

proposed inclusion of subcontracts in the Disclosure Statement require-

ment threshold base, we must continue our efforts to obtain an exemption

or waiver from the requirements of Cost Accounting Standards.

We hope that we conveyed to you and the staff our concern over the

situation that we find ourselves in -- or that situation that we think

may tend to come about. It is our basic contention, that to change a

system we have "tailor made" to our own operational needs in order

to accommodate requirements peculiar to a small fraction of the

business, has no economic or other advantage that can justify such a

change. As you consider our case for exemption/waiver we wish you

to remember some of the points we brought out during our meeting --

among them:

Our Total Cost Type Prime Contracts in CY 1974 were

valued at $640, 000 and were all performed at our

Research Laboratories. We have no "cost type"

business in our common production facilities.
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. Our parent company business (A. C.O.A.) subject to
renegotiation (in 1974) was $129.4 million or 6.4% of
our sales.

▪ Our business subject to PL 87-653 -- based on awards
in CY 1974 was $7.9 million 0.4% of our sales.

• Our business that carries a CAS clause (whether or not
it is a bona fide flowdown) based on CY 1974 awards is
$25.5 million or 1.3% of our sales. This CAS covered
business is in eight product lines at seven locations,
where it represents between 0.1% and 11.4% of these
product sales.

. We have no facilities that are devoted to government
business alone. Our business, subject to renegotiation,
PL 87-653 and CAS, is commingled with our commercial
business and produced on the same common facilities used
to produce our basic mill shapes.

. We use a "sidebar" system of memo records to accommodate
our PL 87-653, ASPR XV and CAS covered business.

We have 72 people at 56 sales office locations abstracting an
average 160,000 customer purchase orders per year, entering
200,000 sales orders from those P.O. 's for over 400,000
order items. Orders with CAS clauses included in the 160,000
are estimated as less than 500 in number.

In summary, the Cost Accounting Standards Board and its staff are now
exploring areas and writing standards that impinge on our basic accounting
bookkeeping systems. The day is fast approaching or is here when memo 
records or "sidebar" accounting treatment will not enable us to comply with
the rules and we will have to expand to a third system or restructure our
basic system. We see no benefit from our position in adopting CASB
standards. However, if we must conform, it is our management's intent
to recover any CAS expense or effort by increasing the prices charged for
those items which carry a CAS obligation. Thus, the end result to the
government would be opposite to that contemplated by the legislation which
established the Cost Accounting Standards Board. As you pointed out, our
alternative to conforming and quoting higher prices is to decline to accept
business which carries a CAS obligation. If we drop out of this marketplace -
the end result again would be higher prices to government. Not participating
in CAS type business bothers our sense of good citizenship and is a position
of last recourse.
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We would appreciate your giving our request for exemption/waiver from
CASB requirements your earliest possible consideration since we feel that
we can no longer delay our recommendations to our management in this
area.

Very truly yours,

alLmi

DJM:dw

63-923 0 - 76 - 8
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ALUMINUM CC.)MPANY OF AMERICA

ALCOA BUILDING, PITTSBURGH, PENNSYLVANIA 152I9

D. J. MAI-MEP., Sonic, Ass;stant Coce

August 28, 1975

Mr. Arthur Schoenhaut
Executive Secretary
Cost Accounting Standards Board
441 G Street, N.W., Room 4836
Washington, D. C.. 20548

Dear Mr. Schoenhaut:

ALCOA

This letter is in response to your request for additional
information so you can provide, for the record, answers to
some questions asked by Senator Proxmire on August 20 in a
hearing of the Joint Committee on Defense Production. You
will probably want to submit this letter and an earlier one
dated June 30, 1975 for that purpose.

We trust that Senator Proxmire is aware that no particular
contracts are involved in Aluminum Company of America's (Alcoa)
request for an exemption, which is in accordance with the
legislation which established the Cost Accounting Standards
Board. The statute authorizes the Board to exempt "classes
or categories of defense contractors or subcontractors" as
the Board may consider appropriate. The legislation also
instructs the Board to "take into account the probable costs
of implementation compared to the probable benefits."

Alcoa is a predominantly commercial company with estimated
sales subject to Cost Accounting Standards (CAS) amounting to
less than one-half of 17 of total sales. Practically all of
these are subcontracts for basic mill shapes -- castings,
extrusions, forgings, plate, sheet, etc. made on the same
facilities as are used for commercial business. We do not
make subassemblies, assemblies, systems, or other complex
items purchased by the government. As we have advised you
on various occasions, our cost accounting system is specifi-
cally designed to provide management with information which
it needs for cost and operating control and other internal
purposes. Adoption of CAS would not replace this system but,
based on our interpretation of standards proposed and promulgated,
would require another system. Because of the unavoidable
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comingling of commercial and government business, we visualize
incurring high costs for this small amount of business in
order to conform, so it seems reasonable and proper for Alcoa
to solicit an exemption as provided for in the statute.

The provision for exemption written into the statute appears
to support the concern of Congress that CAS would be applied
to "classes or categories of defense contractors or subcontractors"
in situations where it would not be appropriate. From the time
Cost Accounting Standards were first issued, Alcoa felt that
basic material suppliers such as itself .did not make items of
the type which the Congress had in mind when it provided for
CAS. Accordingly, Alcoa has been discussing the subject of
an exemption with members of the CASB staff since 1971. The
latest activities consist of our meeting with you and other
members of the staff on June 25, 1975, my letter of June 30,
1975 reiterating some of the reasons why we think we should
be exempt, and the upcoming meeting in Pittsburgh on September 11.

To respond to questions asked you by Senator Proxmire concerning
our request for an exemption, you requested an analysis of data
contained in my letter of June 30 to you. In it, we said that,
for calendar year 1974, we had awards of $25.5 million which
carried a CAS clause regardless of whether it was a bona fide
flowdown of this obligation to us as a subcontractor. As stated
in our comments in connection with the proposed Disclosure
Statement threshold, we have observed that customers who have
prime contracts or higher-tier subcontracts with a CAS obligation
routinely include a similar requirement in their orders or
subcontracts placed with suppliers, even where such a requirement
is not applicable. Examples are purchase orders where the total
amount is less than $100,000; a catalog or market price is
involved; the subcontract is under an advertised prime contract;
or the award is competitive. Under any of these circumstances,
CAS, by statute, does not apply. .

A new internal technique was instituted July 1 of this year to
screen orders received by Alcoa. This was done only to more
positively identify orders subject to CAS and eliminate those
which improperly state it is applicable; this screening procedure
serves no other purpose. Cost of operating the system has not
been established, but it does represent still more government
burden for Alcoa and, in some cases, our customers.

You will be interested in learning that, for the se,en weeks
this new screening technique has been in operation, we have not
received one prime or subcontract which is subject to CAS. We
realize this is only a very limited period of time, but in our
business, we have a fairly steady flow of orders and so consider
this lack of orders subject to CAS to be rather significant as
it demonstrates how little of our business is government-related.
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In an effort to demonstrate that all orders w
e receive bearing

a CAS obligation are not really subject to CAS, we made a
 study

of the previously mentioned $25.5 million of awards for c
alendar

year 1974 which carried this clause to identify those for which

we submitted cost breakdowns as required by P.L. 87-653. Shown

below are the results. We believe compliance with P.L. 37-653

is a better indicator of our CAS exposure than the mere reference

to a CAS requirement on a customer purchase order. This latter

category is the one for Fhich we are also providing a further
analysis showing our customers (who maybe the prime contractor,
although we cannot readily establish this fact), the relevant
government agencies, and the Alcoa plants involved.

Product Line or Service
Alleged To Be Subject to CAS

Total aubject

Subcontracts

(Estimated on Basis of 1974
Contract Awards)

8.4

Million $

0Sheet and Plate
Extruded Products 3.0 0.5
Forgings 2.9 2.9

Wire, Rod and Bar 1.2 0
Premium Castings 1.0 1.0
Drawn Tube 0.7 0

Rivets and Fasteners 0.4 0
Ingot 0.1 0

17.7 4.4

Prime Contracts

Repair of Government-Owned,
Company-Operated Facility
(Air Force) 7.7* 7.7*
Extruded Products (Naval
Supply Center) 0 . 1 0
Total /375 12.1

* A one-time repair contract unrelated to product sales.
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Delivery was made from the following Alcoa plants:

Million $ 

Cleveland, OH
Corona, CA
Lafayette, IN
Vernon, CA

2.0
1.0
0.5
0.9 
4.4

Alcoa customers for these product lines were:

Million $

The Bendix Corporation 0.3
Cessna Aircraft Company 0.5
B. F. Goodrich 0.1
Grumman Aerospace Corporation 1.0
Kennedy Van Saun Corporation 0.3
LTV Aerospace 1.4
The Marquardt Company 0.4
Northrup Corporation 0.1
Sikorsky Aircraft 0.1
United Technologies Corporation 0.2

The government agencies involved were:

Million $

Air Force 0.9
Army 2.1
Navy 1.4

4.4

I hope this will provide the information requested by the Senator.

Very truly yours,

NO'4147
D. Mahrer

/bjr
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COST ACCOUNTING STANDARDS BOARD
441 G STREET, N. W.

WASHINGTON, D.C. 20548
Telephone: (202) 386-6213

ELMER B. STAATS
Chairman

HERMAN W. BEVIS

ROBERT K. MAUTZ

TERENCE E. MoCLARY

JOHN M. WALKER

October 1, 1975

The Honorable William Proxmire
Vice Chairman
Joint Committee on Defense Production
United States Congress
Washington, D.C. 20510

Dear Mr. Chairman:

ARTHUR SCHOENHAUT

Executive Secretary

Enclosed for inclusion in the record of hearings on

August 20, 1975, before the Joint Committee on Defense Production

is a letter dated September 26, 1975, from the Aluminum Company

of America (Alcoa).

During my testimony on August 20, 1975, I referred to a forth-

coming meeting with Alcoa to discuss its request dated June 30,

1975, for an exemption from Cost Accounting Standards Board require-

ments. The enclosed letter from Alcoa indicates that with a minor

modification in its accounting system, it can comply with all of

the Standards, rules and regulations that have been promulgated

by the Board with little administrative effort. Accordingly,

Alcoa has advised us that its request for a specific company

exemption be considered withdrawn.

Sincerely yours,

&tz
Arthur Schoenhaut
Executive Secretary

Enclosure
(As stated)
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ALUMINUM COMPAI.,IY OF AMERICA,

ALCOA BUiL:2.11'10, PITTSBURG!•!, PENNSYLVA1'.11A 15 219

D. J.

September 26, 1975

Mr. Arthur Schoenhaut, Executive Secretary
Cost Accounting Standards Board
441 G Street, N.W.
Washington, DC 20548

Dear Mr. Schoenhaut:

We were pleased to. meet with you, other members of the Cost Accounting Standards
Board staff, and Defense Contract Audit Agency (DCAA) representatives in Pittsburgh
on September 11 and 12, 1975 This was the most recent cooperative activity between
Alcoa and the Board, which has included comments submitted by Alcoa on proposed
standards, discussions, and both plant and headquarters visits by the staff.

As a result of this meeting, we recognize that an area of our accounting systeto
would result in noncompliance with CAS 407. You agreed, and DCAA concurred from
an audit standpoint, that the noncompliance could be eliminated by not including
standard cost variances in contract proposals and by making available analyses of
prior year standard cost variances. This change in our system has been made with
little administrative effort. While there were several other areas of technical
deviation, we indicated that these deviations had little or no effect on prices
for government business subject to Cost Accounting Standards. You agreed that
no change need be made in our system as long as the effects of these deviations
remain immaterial. DCAA concurred from an audit standpoint. With the referenced
modification made, we understand our accounting system as described to you at the
meeting will account for costs in a manner which complies with currently promul-
gated Cost Accounting Standards in all important aspects.

On this basis, we now agree that there would be little administrative effort
required to comply with the standards that have been issued to date. AccordinLly,
our request for a specific company exemption is not necessary at this time, and
you are advised that the request be considered withdrawn. We hope that studies
by the Cost Accounting Standards Board now in progress relative to possible
modifications of the existing exemption levels will result in changes that will
provide a class exemption that would encompass Alcoa's modest amount
business now subject to Cost Accounting Standards which, as you know, is primarily
firm fixed price.
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We appreciate the time and interest which you, your associates, and the DCAA

representatives gave to our problems. We believe that we now have a better

understanding of the promulgated Cost Accounting Standards. You can be assured

we will continue our active participation in future work of the Cost Accounting

Standards Board.

Yours very truly,

e
te/7 e

cc: Bernard B. Lynn

Headquarter s-DCAA
Cameron Station

Alexandria, VA 22314

Norbert Kubczak
Defense Contract Audit Agency

527 South LaSalle Street

Chicago, IL 60605

E. W. Ochsenhirt

Defense Contract Audit Agency

1217 Federal Building

Pittsburgh, PA 15222
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EXHIBIT 2

COST ACCOUNTING STANDARDS BOARD
441 G STREET, N. W.

WASHINGTON, D.C. 20548
Telephone: (202) 386-6213

ELMER B. STAATS
Chairmen

HERMAN W. BEVIS

ROBERT K. HAUTE

TERENCE E. IleCLARY

JOHN M. WALKER

September 9, 1975

The Honorable William Proxmire
United States Senate

Dear Senator Proxmire:

ARTHUR SCHOENHAUT
Executive Secretary

During the hearings on August 20, 1975, before the Joint Committee
on Defense Production, you requested that we provide certain information
for the record. You asked for a history of the Cost Accounting Standards
Board's difficulties with U. S. Steel and a list of all violations known
to us of Board requirements by contractors.

We have an extensive list of companies, individuals, and professional,
accounting and industry associations who assist us in our research in
the development of Standards. At various stages during this development,
we obtain responses from many of these individuals and organizations to
questionnaires, issues papers, preliminary drafts of Standards and the
initial publication of a proposed Standard in the Federal Register. Thus,
interested parties have several opportunities to participate in our research
process and to comment on our materials.

Following is a tabulation showing for each Standard that has been
proposed or issued by the Board the extent of U. S. Steel's participation
in our research process.

CAS 401--CONSISTENCY IN ESTIMATING, ACCUMULATING AND REPORTING
COSTS - No response.

CAS 402--CONSISTENCY IN ALLOCATING COSTS INCURRED FOR THE SAME
PURPOSE - No response.

CAS 403--ALLOCATION OF HOME OFFICE EXPENSES TO SEGMENTS - No response.
By letter of June 9, 1975, U. S. Steel refused to provide
statistical information desired by us in considering the
extension of the application of this Standard.
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CAS 404--CAPITALIZATION OF TANGIBLE ASSETS - No response.

CAS 405--ACCOUNTING FOR UNALLOWABLE COSTS - No response.

CAS 406--COST ACCOUNTING PERIOD - No response.

CAS 407--USE OF STANDARD COSTS FOR DIRECT MATERIAL AND DIRECT
LABOR - No response. By letter of September 27, 1972,
U. S. Steel refused to respond to our questionnaire
concerning Standard Cost Systems. We repeated our request
by letter of November 20, 1972, to U. S. Steel, but this
letter was never answered; a copy of our letter is enclosed.

CAS 408--ACCOUNTING FOR COSTS OF COMPENSATED PERSONAL ABSENCE -
No response.

CAS 409--DEPRECIATION OF TANGIBLE CAPITAL ASSETS - Responded to
preliminary draft Standard on May 4, 1973.

CAS 410--ALLOCATION OF BUSINESS UNIT GENERAL AND ADMINISTRATIVE
EXPENSE TO FINAL COST OBJECTIVES - No response.

CAS 411--ACCOUNTING FOR ACQUISITION COSTS OF MATERIAL - Responded
to initial Federal Register publication by letter dated
January 30, 1975.

CAS 412--COMPOSITION AND MEASUREMENT OF PENSION COST - No response.

U. S. Steel, like other companies, is also given an opportunity

to comment on our proposed regulations and other information solicited

by us in our work, in addition to our research on possible Cost

Accounting Standards. On August 5, 1973, U. S. Steel responded to

a proposal published in the Federal Register to reduce the requirement

for filing Disclosure Statements from 30 million to $10 million of

negotiated awards in prior years. Also, in 1974 we requested sales

data from many companies for use in our study for a possible exemption

from Standards based on sales. U. S. Steel participated in this study

and furnished us the requested sales data.

In the few instances that U. S. Steel did provide us with their

comments, we have made revisions to our material which, in our view,

accommodated many of the points they raised.

With respect to violations of Standards known by the Board, we

receive annual reports containing this kind of information on a calendar
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year basis from all relevant Government agencies. The bulk of any
violations would be included in the Department of Defense (DOD) report,
since DOD reports any violation found for all contractors for which it has
audit cognizance. Thus, DOD statistics include reported violations for
any contractor it audits who is also performing under NASA or AEC contracts.
The violations reported to us by DOD for the past two calendar years
are as follows:

Violations of
Calendar Year Total Disclosed Practices Standards

1973 364 67 297

1974 515 92 423

DOD does not report the disposition made of the reported violations.

I trust that the above information is responsive to your request.
We will be pleased to provide you with any additional information you
may desire.

Sincerely yours,

Arthur choenhaut
Executive Secretary

Enclosure
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COST ACCOUNTING STANDARDS BOARD
441 G STREET, N. W.

WASHINGTON, D.C. 20548
Telephone: (202) 386-6213

ELMER B. STAATS
Chairman

HERMAN W. BEVIS

ROBERT K. MAUTZ

TERENCE E. MeCLARY

JOHN M. WALKER

Mr. Edgar B. Speer, President
United States Steel Corporation
71 Broadway
New York, New York 10006

ARTHUR SCHOENHAUT
Executive Secretary

November 20, 1972

Dear Mr. Speer:

The purpose of this letter is to advise you of our concern that the
United States Steel Corporation apparently has decided not to participate
In a research questionnaire distributed by the Cost Accounting Standards
Board seeking information on company practices and views on the use of
standard costs in various industries.

We fully recognize that the decision as to whether or not to partic-
ipate in this research effort, or for that matter, in any of the Board's
studies to develop Cost Accounting Standards, rests solely with each com-
pany. In this instance, we are concerned that adequate consideration nay
not have been given by the U.S. Steel Corporation to the mutual advantages
to be gained by its participation in this project.

The development of a Cost Accounting Standard on the subject of the
use of standard costs that would properly recognize the needs of basic
materials producers, among others, requires that the accounting practices
and views of such manufacturing companies be considered, particularly
companies such as U.S. Steel, which use standard costs extensively in
their operations. Also, one of the means available to the Board and its
staff to evaluate the need for any exemptions from individual standards
for particular classes or categories of contractors is the research ,
accomplished through such means as this questionnaire..

A summary of our efforts to obtain U.S. Steel's participation in this
project may be of interest to you.
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One hundred and nineteen companies were sent our questionnaire on
Standard Costs on August 7. U.S. Steel was included in this solicita-
tion on two counts: Mr. Ben F. Holcomb of your company requested that
he receive all CASB staff research material, and U.S. Steel is known to
use standard costs in its steel producing operations. The companies
receiving the questionnaire were asked to submit their responses by
September 15.

On September 12, Mr. Holcomb telephoned Mr. William Parker, a MB
staff Project Director, to request additional time to respond to the
questionnaire beyond the due date. Mr. Holcomb explained that U.S. Steel
needed additional time to be certain its response to the questionnaire
explained clearly how standard costs are used by the company, particularly
in its product manufacturing operations. Mr. Parker advised Mr. Holcomb
that we had no objection to the requested delay.

On September 27, we received a letter from Mr. Holcomb (enclosed)
stating that, "We have elected after careful deliberation not to fill out
the questionnaire." The remainder of the letter advances various reasons
why this decision was reached by U.S. Steel. We were somewhat puzzled by
several of the reasons given by Mr. Holcomb.

For example, Mr. Holcomb states that the questionnaire is designed
primarily for a contract cost accounting system and, therefore, U.S. Steel's
response would be limited and would not provide us with the full story for
research purposes. The questionnaire purposely was not designed for any
one type of accounting system. Not one of the severa-T—Professional account-
ing association committees, individual consultants, or Board members who
reviewed the questionnaire in draft form believed that it was directed to
a particular accounting system. Moreover, we have received adequate
responses from a number of basic material industry companies, including
three steel producers. Also, our responses to date shew, as we expected,
that only a very limited number of contractors who employ a contract or
job order system utilize standard costs in their operations.

Mr. Holcomb's letter also cited as a reason for not responding the
fact that at U.S. Steel commercial and defense materials are produced
interchangeably and it is not practicable to identify or accumulate by
projects or contracts. There is nothing stated or implied in the ques-
tionnaire which would indicate that we are advocating or considering a
proposed Standard which would require actual cost identification of ipdi-
vidual products, projects, or contracts.

In light of the above, Mr. Parker tried to telephone Mr. Holcomb
imediately after receipt of the September 27 letter, but we learned that
Mr. Holcomb would be on vacation until October 16. At my direction,
Mr. Parker thereupon called Mr. Bracey Smith, Vice President and Controller
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of U.S. Steel. Mr. Parker outlined our policy of attempting to obtain
maxialm participation from industry in our studies and said that we were
someihat concerned with U.S. Steel's reasons for deciding not to partic-
ipate in this particular peoject. Mr. Smith agreed to look into the
mater and to have someone contact us.

On October 17, Mr. Holcorb called Mr. Parker to discuss further our
questionnaire on Standard Costs. Dr. David H. Li of our staff partici-
pated in this conference call. The conversation dealt primarily with
Mr. Holcomb's inquiry as to the meaning of two questions and how they
are related to U.S. Steel's use of standard cost. We advised Mr. Holcomb
that where he believes the phraseology of any question to be unclear, he
need only indicate his interpretation of the question and answer it
accordingly.

The conversation ended with Mr. Holcomb's stating that he would
either (1) fill out the questionnaire in preliminary form and send it to
us, (2) invite us to visit in Pittsburgh and discuss this questionnaire,
or (3) fill out the questionnaire and invite us to visit him and discuss
U.S. Steel's response to the questionnaire. Mr. Holcomb stated that U.S.
Steel's standard cost system is one of the best in the steel industry.

To date we have not had any further communication from Mr. Holcomb
nor any one else at U.S. Steel.

Although a timely response to the questionnaire is no longer possible,
we still believe it is important to obtain the input ffem U.S. Steel in our
consideration of an appropriate cost accounting standard on this subject.
From its earliest meetings, the Cost Accounting Standards Board determined
that the establishment of Standards would be, to the extent the Board could
make it so, an endeavor that would seek the cooperation of all those who
would be concerned with the Standards. To this end, the Board has vigor-
ously urged indstry and others knowledgeable in the area of cost account-
ing to assist the Board as much as possible. I believe that those contrac-
tors who have worked with the Board's staff in the development of Standards
have found us receptive in trying to understand the contractors' points of
view.

It is in furtherance of this Board policy and in consideration of your
company's expertise in the subject, that I am making this additional effort
to solicit your aid in obtaining the cooperation of U.S. Steel.

Sincerely yours,-

Arthur Scioenhaut
Executive Secretary

Enclosure-

cc: Reading, Subject, Chron., Mr. Parker

WP/ap
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EXHIBIT 3

UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION
WASHINGTON. DC 20405

FEDERAL PREPAREDNESS AGENCY

"an. 1 7 "t375

Honorable William Proxmire
Chairman
Committee on Banking, Housing
and Urban Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

This is in reference to your letter of July 3, 1975,
discussing DPS Regulation 1, its relationship to the
Defense Production Act, and requesting my views on three
specific questions.

I have examined DPS Regulation 1 and the Defense Production
Act to determine whether the Regulation provides a basis
for a defense contractor to refuse a rated order if the
order contains provisions required by law that the contractor
does not choose to accept. In my view the DPS Regulation
does not provide a basis for such a refusal.

There is nothing explicit in the Regulation that allows
a contractor to disregard applicable regulations and
statutes, nor do I find anything implicit, especially
in section 18, which might afford a contractor the basis
for refusing an order because it requires compliance with
provisions of law the contractor dislikes.

In section 18(a) of DPS Regulation 1, the Department of
Commerce is implementing sections 704 and 707 of the
Defense Production Act. The former grants authority to
issue rules, regulations and orders necessary or appro-
priate to effectuate the provisions of the Act, while the
latter prohibits discrimination against priority orders
or contracts by the imposition of higher prices or by
imposing terms and conditions on priority orders different
from those customarily accompanying non-rated comparable
orders or contracts.

,•Keep Freedom in Tour Future With U.S. Savings Bonds
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The reasons enumerated in section 18 why a supplier may

reject a rated order are an attempt to incorporate
certain trade practices and customary ways of doing
business which would otherwise make acceptance of rated
orders unreasonable. In my opinion, section 18 of DPS
Regulation 1 was not intended to provide a legal basis
for a contractor to refuse a priority order because the

contract contains other required provisions of law which

the contractor dislikes.

We have recently been requested to provide guidance where

a defense contractor was willing to continue delivery

pursuant to rated orders but did not wish to comply with
cost accounting standards imposed on him under section 719
of the Act. Our opinion was that we have authority under
Title I to require acceptance and performance of orders
considered necessary or appropriate to promote the
national defense and to take appropriate action where
there is no compliance with a rated order. However, we
did not view refusal to comply with cost accounting standards

as a refusal to produce under a priority order. That
issue thus was one for resolution between the supplier,
the procuring agency, and the Cost Accounting Standards
Board.

Our response in the negative to your first question
makes answers to your second and third questions unnecessary.
Please let me know if I can be of further assistance to
you in this matter.

Since ely,

LE LI . RAY, J
Director
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•41. • Om( .

J1 S•f

  D • D10.•

—Senole
COroimiTT-CF HOUS1n+G URBAN/ AFrAIRS

WAS/-11,,G7 ON. D.C. 20310

July 3, 1975

Gen. Leslie W. Bray, Jr.
Director, Office of.Preparedness
General Services Administration
Washington, D. C. 20405

Dear General Bray:

As you know, the Senate Committee on Banking,
Housing and Urban Affairs is holding hearings during
July to consider the extension of the Defense Pro-
duction Act.

As a follow-up to earlier hearings on the Defense
Priorities System, I would like to deal briefly with
the problem of sole-source defense contractors who
refuse to accept defense orders if they are required
to comply with various statutes.

You may have read some of the recent press accounts
describing how a major U.S. oil company refused to
provide oil to the military if the company were required
to comply with the Cost Accounting Standards--something
they are required by law to do. Similar situations
have arisen in the case of the Truth-In-Negotiations
Act.

In sole-source situations, or when all contractors
in a particular industry take a unified position in
opposition to these requirements, the Government ends
up in the position of having to compromise its own
laws or risk doing without essential military supplies.
Neither alternative is acceptable.

To preclude situations -where contractors refuse to
provide supplies or services needed for national defense,
the Defense Production Act gives the President authority
to require performance of orders required for national

63-923 0 - 76 - 9
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defense. By Executive Order, the President's authority and

responsibilities under the Act have been assigned to your

office, which in turn has delegated certain administrative

responsibilities to the Department of Commerce.

The Act specifically provides:

"The President is hereby authorized (1) to require

that performance under contracts or orders (other than
contracts of employment) which he deems necessary or
appropriate to promote the national defense shall take

priority over performance under any other contract or
order, and, for the purpose of assuring such priority,

to require acceptance and performance of such contracts

or orders in preference to other contracts or orders

by any person he finds to be capable of their performance,

and (2) to allocate materials and facilities in such

manner, upon such conditions, and to such extent as

he shall deem necessary or apprOpriate to promote the

national defense."

It further goes on to say that:

"No person shall discriminate against orders or contrac
ts

to which priority is assigned...by charging higher p
rices

or by imposing different terms and conditions for such

orders or contracts than for other generally comparable

orders or contracts or in any other manner."

Moreover, the Act prescribes that criminal penalties can be

levied in cases where contractors willfully violate any provision

of the law or regulation.

However, it appears that in promulgating implementing

regulations, the Department of Commerce has clouded the

issue. DPS regulation fl, as revised, dated July 1, 1974,

states under Section 18:

"A supplier may reject a rated order in the following

cases... (1) if the person seeking to place the order

is unwilling or unable to meet the supplier's regularly

established terms of sale or payment."

Armed with that regulation, a contractor might argue that

if his preferred terms and conditions of sale do not include

requirements concerning Equal Employment Opportunity, Labor

Standards, Renegotiation, Truth-In-Negotiations, Cost A
ccounting

Standards, Anti-Kickback Act, and so on, then the contracto
r

has the right to refuse the order, even when the supplies a
nd

services are essential to national defense and he is the on
ly

contractor who can provide them.



121

Implicit in the Government's authority to direct
the acceptance and performance of defense orders is that
these orders must comply with applicable laws and
regulations. I find nothing in .the Defense Production _
Act itself that would indicate to the contrary. Thus,'
it appears that in this regard DPS Regulation W1 goes •
well beyond authorities provided in the Act by establishing
separate categories of Government contracts where statutory
requirements need not be met. Here DPS Regulation ill
appears to vitiate the objective of the DPA, which is to
obtain the performance of national defense contracts and
orders.

I do not see how Congress can tolerate a situation
wherein large contractors can effectively blackmail the
_Government on items needed for national defense, refusing
to accept orders on contracts with statutory provisions
which they find inconvenient. The fact that many corpo-
rations have great economic leverage in dealing with the
Government should not be reason for them to be excused

from complying with laws that are applied to all other
defense contractors.

I realize that I am raising this issue, which came

to my attention through recent hearings in the House of
Representatives, rather late in terms of the July 7th
hearings on the Defense Production Act. However, I feel
that the matter is of such importance that we should take
up this contradiction between the provisions of the Act
and the implementing regulations at the earliest possible
opportunity.

Therefore, I would appreciate your being prepared to
respond in the hearings to the following questions:

a. Do you consider that DPS regulations allow a
defense contractor to refuse acceptance of a rated
purchase order on the basis that it contains provisions
required by law or regulation which he does not choose
to accept?

b. If the answer to (a) above is yes, how are
procuring activities expected to get the supplies and
services they need under the Defense Production Act and

still comply with applicable procurement statutes and

regulations?
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c. What is the legal authority, if any, for
issuing a regulation that would have the effect of

excusing contractors from complying with applicable

statutory requirements on rated orders?

Your consistent willingness to assist the Congress

in other matters is greatly appreciated and I hope you

will be able to continue helping us sort out these
issues in the present case.

Sincerely,

William Prexmire/t-,,
Chairman



123

[EXHIBIT 4]

DEPARTMENT OF THE NAVY,
NAVAL SEA SYSTEMS COMMAND,

-Washington, D.C., March 4,1975.
From: Commander, Naval Sea Systems Command.
To: Chief of Naval Material (MAT 021).
Subject: Request for waiver of the Cost Accounting Standards clause.
Enclosures: (1) Request for waiver of Cost Accounting Standards clause for the

U.S. Steel Corporation on Electric Boat Division orders for SSN 688 and
TRIDENT class submarine construction steel plate and air flasks; SUPSHIP
Groton ltr ser 410-151C. (2) Supporting information for Cost Accounting
Standards waiver request.

1. By enclosure (1), the Supervisor of Shipbuilding, Conversion and Repair,
Groton, Connecticut, proposed that the Cost Accounting Standards Clause be
waived for the U.S. Steel Corporation whose subcontracts with the Electric
Boat Division of General Dynamics Corporation provide critical support for
the SSN 688 and TRIDENT Class Submarine Construction Projects.

2. This Command concurs with this proposal and, in accordance with ASPR
Appendix 0, requests that the requirement for Cost Accounting Standards be
waived on U.S. Steel subcontracts with Electric Boat for SSN 688 and TRIDENT
Submarine construction contracts. Enclosure (2) is forwarded in support of this
request.

3. U.S. Steel is the sole source for steel, high-pressure air flasks and the primary
producer of HY-80 steel plate used in building nuclear submarines. Unless the
Government grants a waiver for CAS requirements, U.S. Steel indicates that
it will refuse all purchase orders for the flasks. Because these flasks are critically
needed to maintain timely delivery of the SSN 688 Class submarines, an ex-
peditious ruling on this request is urgently needed.

GERALD MCBRIDE,
Deputy Commander for Contracts (Actg).

SUPERVISOR OF SHIPBUILDING,
CONVERSION AND REPAIR, USN,
Groton, Conn., February 11, 1975.

From: Supervisor of shipbuilding, conversion and repair ,USN, Groton.
: Commander, Naval Sea Systems Command (SEA 0222).

Subject: Request for blanket waiver of Cost Accounting Standards requirements
for U.S. Steel Corporation on Electric Boat Division orders for steel plate
and high pressure air flasks.

Reference: (a) NAVSEA memorandum Ser 810 of August 21, 1974, (b) SUP-
SHIP, Groton ltr Ser 412-1047C of July 31, 1974.

Enclosure: (1) Electric Boat Division ltr to SUPSHIP, Groton of February 5,
1975, same subject, with enclosures thereto.

1. Electric Boat Division, by enclosure (1), has requested the Contracting
Officer's assistance in obtaining a Blanket Waiver of the Cost Accounting Stand-
ards (CAS) requirements for purchase orders placed with the U.S. Steel Cor-
poration. This request follows Electric Boat Division's reopening of discussions
with the U.S. Steel Corporation at the Corporate Office executive level, as sug-
gested by reference (a), and the vendor's reaffirmation of his policy of not
complying with CAS requirements, as evidenced by enclosure (2) to enclosure (1).

2. Based on the information contained in enclosure (1) and that previously
furnished by reference (b), this office considers that the Contractor has taken
all possible action to obtain compliance with CAS requirements for Purchase
orders placed with the U.S. Steel Corporation. As indicated in enclosure (1) to
reference (b), U.S. Steel is Electric Boat's sole source for timely supplies of
HY-80 Steel Plate and High Pressure Air Flasks needed for both the SSN 688
Class and TRIDENT shipbuilding programs. Accordingly, this office requests
NAVSEA's assistance in obtaining U.S. Steel's agreement to comply with CAS
requirements. In the event that such agreement cannot be obtained, it is recom-
mended that the Electric Boat request for a Blanket Waiver be processed through
appropriate channels to the Cost Accounting Standards Board for action.

E. B. HARSHBARGER.
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GENERAL DYNAMICS,

ELECTKC BOAT DIVISION,
Groton, Conn., February 5, 1975.

Subject: Request for blanket waiver of Cost Accounting Standards requirem
ents

for U.S. Steel Corporation on Electric Boat Division orders for steel plate

and high pressure air flasks.
Reference: (a) Electric Boat Division request for waiver, dated July 26, 1974

.

(b) SupShip letter, Ser 412-1095C, dated August 22, 1974.

Enclosures: (1) Report of trip to U.S. Steel on December 3 and 4 1974, by D. H.

Painter and R. W. Hudson. (2) U.S. Steel Corporation, letter dated Decem-

ber 13, 1974 from H. C. Haase, Vice President. (3) Information required by

DPC 122.
SUPERVISOR OF SHIPBUILDING
Conversion and Repair, USN
Groton, Conn.
Attention: Code 401.

SIB: Electric Boat Division requested the Contracting Officer's assistance 
in

obtaining a Blanket Waiver of the Cost Accounting Standards requirem
ents for

U.S. Steel Corporation in Reference (a).
SupShip, in Reference (b), refused to support a waiver and suggested th

at

Electric Boat Division reopen discussions with U.S. Steel Corporation
 at the

Corporate Office executive level.
Electric Boat Division has followed SupShip's suggestion. Mr. D. H. Pai

nter,

Director of Procurement, and Mr. R. W. Hudson, Steel Buyer, visited the Un
ited

States Steel Corporate Offices in Pittsburgh, Pennsylvania on Decembe
r 3 and

4, 1974. The meetings on December 4 were concerned with Cost Accounting St
and-

ards and DD Form 633 requirements. The results of the meeting with U.
S. Steel,

Sales, Accounting, and Legal Executives are summarized in the Trip Repo
rt ( See

Enclosure (1 ) ).
Subsequently, a statement of U.S. Steel's position was set forth in a lett

er

from Mr. H. C. Haase, U.S. Steel's Vice President of Staff Services and Acco
unt-

ing, dated December 13, 1974 ( See Enclosure (2 ) ). In this statement, 
U.S.

Steel states that their sales under Government Prime Contracts and Sub
con-

tracts are less than 1/2 of 1 percent of their total annual sales. Under t
hese

circumstances, they consider the added administrative costs to be unwarranted
.

They have not accepted any contracts from Government Agencies or Govern-

ment Contractors containing the Cost Accounting Standards Clause and 
will

not accept any such orders. Therefore, your assistance in obtaining a waiver o
f

the Cost Accounting Standards requirements is again requested.

Enclosure (3) contains basic information as required by DPC 122.

Very truly yours,
D. H. PAINTER,

Director of Procurement.
TRIP REPORT

Date of trip: December 3, 1974 and December 4, 1974.

Place visited: U.S. Steel Corporate offices, Pittsburgh, Pa.

Personnel present: December 3, 1974.
U.S. Steel—D. L. Armstrong, VP sales, Eastern Steel Div.; J. W. Seel, market

manager sales, Eastern Steel Div.; H. B. Montross, Jr., assistant marke
t

manager, plate sales, Eastern Steel Div.; H. V. Joyce, assistant manager sales
;

J. Weafer, assistant manager sales, Boston office.
General Dynamics—Corporate Office: J. Kane, Corp. director of materia

l;

E. Gray, Corp. mgr. of procurement control.
Quincy Division: J. Gilliland, special assistant to general manager; E. Barn-

ing, manager of purchasing.
Electric Boat Division: D. Painter, director of procurement; R. Hudson,

steel buyer.
Purpose of visit: To discuss forecasted steel requirements.

DISCUSSION

The meeting took place in the Eastern Sales Conference Room and Mr. Kane

led the discussion. Mr. Kane outlined the corporate-wide employment and sales

background and outlook for 1975 and beyond. He explained that the re
ason
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for the meeting was our concern, especially Quincy, with availability of enough
plate to satisfy our needs.
Mr. Painter discussed Electric Boat Division's position and pointed out that

we had been successful in placing all 4Q74 and 1Q75 requirements and are now
preparing to place 2Q75 orders. Mr. Montross pointed out that Electric Boat
Division had given U.S. Steel only the unattractive carbon steel tonnage and
asked if we would consider a more favorable mix in the future. Mr. Painter
agreed to send U.S. Steel a copy of our 1975 carbon requirements as we now
know them for U.S. Steel review and comments. U.S. Steel indicated that they
were still seeking HY-80 tonnage and would quote on any HY-80 requirements.
Mr. Banning and Mr. Gilliland explained Quincy's position of not having

a rating, other than their first three (3) ships, and not having sufficient supply
of plate to cover their needs. They requested that U.S. 'Steel consider a monthly
allocation to Quincy for the next few years. No final decision was made but
U.S. Steel appeared reluctant to take any Quincy tonnage.
Mr. Kane showed a film of General Dynamics Division activities and then

a general discussion took place. Mr. Armstrong outlined U.S. 'Steels position
and pointed out that they sorely lacked expansion necessary to cope with
today's increased demand. The meeting ended with no formal commitment
from U.S. Steel to increase General Dynamics allocations, nor did they refuse
to do so.

CONCLUSIONS

It was apparent that both Corporations have problems unique to the times
and both are aware of and understand the other's problems. The general feeling
was that U.S. Steel would be more co-operative and helpful in the future but
no commitments were made by them.

COST MEETING DISCUSSIONS

Electric Boat Division and U.S. Steel people discussed several other topics
as follows:

1. The coal strike has definitely curtailed operations at certain mills. At
present, the plate mills are still running at full production. Some sheet mills
are completely closed. A shortage of natural gas this winter would also have
an adverse effect on production although many facilities are able to convert
to oil.

2. Electric Boat Division requested assistance in obtaining more HY-80
barstock since U.S. Steel is sole source and is not supplying sufficient tonnage
for present needs. U.S. Steel stated that this was not an attractive item as
various sizes were produced at different mills and Electric Boat Division
quantities were often small. It was agreed that Electric Boat Division would
develop a two (2) year total requirement and submit it to U.S. Steel for
review.

3. The Gary mill HY-80 production stoppage was discussed at length. U.S.
Steel stated that Gary had been experiencing a multitude of problems and had
been operating at a loss for some time. To recover they are discontinuing several
product lines and HY-80 is especially troublesome. They advised that they
were reviewing the situation again as a result of Mr. Pierce's letter to Mr.
Speer. Electric Boat Division suggested that the Government might wish to
buy several shipsets of wide plates (5-688 and 9 TRIDENT) at one time for
delivery now and to be used on future ships. This would avoid a re-design.
U.S. Steel agreed to consider this approach and Electric Boat Division agreed
to develop a list of all wide plates (over 147") currently in 688 and TRIDENT.
Personnel present: December 4, 1974.
U.S. Steel—D. Law, legal; D. Deedy, accounting; C. Ray, legal; J. Weafer,

Boston sales • H. Joyce, Pittsburgh sales.
Electric Boat Division—D. Painter, director of procurement; R. Hudson,

senior technician buyer.
Purpose of visit: To discuss Cost Accounting Standard and DD-633 problems.

DISCUSSIONS

(1) Cost Accounting Standards—U.S. 'Steel has refused to submit a disclosure
statement as required by the Uniform Cost Accounting 'Standards Regulations
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(CAS). Electric Boat Division attempted to get a waiver but SupShip, Groto
n,

would not approve the request.
U.S. Steel advised that only 1/2(70 of their business is government related.

 In

order to set up the necessary accounting systems they estimated it would e
at

up approximately 10 year's profit of government related sales. They consid
er

this a poor business practice and will not comply. They have taken this pos
i-

tion with all other customers, including government agencies.

They indicated a movement is taking place in Congress to relieve this require-

ment from producers such as U.S. Steel, who have only a small percentage 
of

their business government related.
U.S. Steel will prepare a letter to Electric Boat Division stating their position

on this matter, which will be resubmitted to SupShip, Groton with another

request for waiver.
(2) DD-633—U.S. Steel had refused to submit DD-633's on air flask orders

unless specifically requested by the Navy to do so. They have always submitted

them to SupShip, Groton, in the past with the provision that SupShip did not

disclose the information to Electric Boat Division
U.S. Steel advised that they feel that the execution of DD-633's, submitting

to subsequent audits, and disputes of cost elements with the auditors to be ti
me

consuming and extensive to them, especially since they will not adjust costs

regardless of audit results. They are willing to comply, however, but want

SupShip to make the request just to be certain that it was truly required.

Since the question of DD-633's and Cost Accounting Standards are inter-re-

lated, U.S. Steel prefers to defer the DD-633 problem until the CAS problem is

resolved.
Conclusion: U.S. Steel is firm in their position, but cooperative and sympa-

thetic to Electric Boat Division's position. They are anxious to resolve the CAS

problem and will submit any back-up data we request.
R. HUDSON,

Senior Technical Buyer.
D. H. PAINTER,

Director of Procurement.

UNITED STATES STEEL CORP.,
Pittsburgh, Pa., December 13, 1974.

ELECTRIC BOAT DIVISION
GENERAL DYNAMICS CORP.
Groton, Conn.
Attention: Mr. Don H. Painter, Director of Procurement.

Re: Cost Accounting Standards and Cost Disclosure Statement (Form DD 633)

requirements. E. B. Division-purchase order subcontracts K7039-801; K5077-

771 and all negotiated subcontracts in excess of $100,000.

This letter is furnished pursuant to your company's request as made during

the December 4, 1974 meeting between our respective representatives and is in

reaffirmation of our position as previously stated in our letter of June 5, 1974

to your company.
Please be advised that the Cost Accounting Standards clause and the require-

ment for furnishing a Disclosure Statement are not acceptable to U.S. Steel

Corporation in connection with the subject purchase order subcontracts or any

other negotiated subcontracts in excess of $100,000.00 awarded by your company.

We must decline to accept any subcontracts containing the Cost Accounting

Standards and Disclosure Statement requirements and request that your com-

pany obtain a waiver as is provided in the regulations. Our reasons for our posi-

tion are based on the two following factors:
(1) The administrative burden would be grossly disproportionate to the bene-

fits which could be expected. Based on current activity levels, U.S. Steel's sales

under Government contracts and subcontracts of the type which might be con-

sidered subject to these requirements represent less than one-half of 1% of our

total annual sales. If forced to revise our present cost system or maintain a set of

supplementary records to comply with cost accounting standards, a significant

cost burden would be placed on the relatively limited products sold to the Govern-

ment, directly or indirectly.
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(2) Failure to grant an exemption may disrupt and may even prevent the or-
derly and economical acquisition on a timely basis of supplies essential to your
company to meet the needs of the Government.
As further clarification of our position regarding non-acceptance of the Cost

Accounting Standards clause, we have not accepted any contracts containing
the Cost Accounting Standards clause and the requirement to file Cost Account-
ing Disclosure Statements. We have consistently taken this same position with
respect to requests for inclusion of the Cost Accounting Standards clause and
Disclosure Statement requirements in subcontracts placed by other customers
under government prime contracts as well as under prime contracts placed
directly by other Government agencies such as the Defense Construction Supply
Center, Aberdeen Proving Grounds and others.

Very truly yours,
H. C. HAASE,

Vice President, Staff Services-Acoonnang.
Enclosure (3).

Subject: U.S. Steel Corporation, Request for waiver of Cost Accounting Stand-
ards requirements information required by DPC 122.

1. A blanket waiver is requested.
2. Current subcontracts subject to cost accounting standards are:

K-7039-801, HY-80 steel plate, TRIDENT $141,587.92
K-5065-700, HY-80 steel plate, SSN 688 II 457,954.92
K-5056-700, Toroid ring segments, SSN 668 II 1,019,518.20
K-5077-701, Air flasks, SSN 688 II 4, 581,566.00
K-5235-102, Air flasks, SSN 688 II 780,494.00

3. The proposed subcontractor unequivocally refuses to accept a contract con-
taining Cost Accounting Standards requirements. (Ref: U.S. Steel letter, dated
December 13, 1974)

4. The proposed subcontractor states they have not accepted any Prime Con-
tracts or Subcontracts from Government Agencies or Prime Contractors con-
taining the Cost Accounting Standards requirements.

5. No other source of supply exists to satisfy Electric Boat Division needs in
a timely manner.

a. U.S. Steel is the only feasible source for High Pressure Air Flasks. Ex-
tensive investigation has failed to develop a feasible alternate source.

b. U.S. Steel is one of only three steel mills producing HY-80 Steel Plate. The
others are Lukens Steel and ARMCO Steel. Bethlehem Steel is also a qualified
source, but is not producing HY-80. Due to the needs of the Shipbuilding Pro-
gram and the current steel shortage and allocation system, steel must be pur-
chased from all three sources. The orders are subject to Cost Accounting Stand-
ards are those on which no other bids were received.

6. Awards to U.S. Steel in previous years have been:

1971  $2,984,030
1972  4,260,225
1973  1,288,859
1974 (estimated) 7,755,000

SUPPORTING INFORMATION FOR THE U.S. STEEL CORPORATIION REQUEST FOR COST
ACCOUNTING STANDARDS WAIVER

1. U.S. Steel Corporation is the primary producer of HY-80 steel and high
pressure steel air flasks, basic materials in the fabrication of nuclear submarines,
and a subcontractor of the Electric Boat Division of General Dynamics Corpora-
tion which is under contract with the Naval Sea Systems Command to construct
SSN 688 and TRIDENT Class submarines.

2. U.S. Steel has unequivocally and repeatedly refused to accept subcontracts
containing the Cost Accounting Standards Clause. The vendor claims that its
Government contract business is so small, one half of one per cent of total reve-
nues, that to set up the necessary accounting systems "would eat up approxi-
mately ten years' profit of Government related sales."

3. Because of this corporate policy, U.S. Steel has never entered into any
contract with the Government or a Government prime contractor which includes
the CAS clause.
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4. Current subcontracts which would be subject to Cost Accounting Standards
in this case are:

K-7039-801, HY-80 steel plate, TRIDENT $141,587.92
K-5056-700, Toroid ring segments, SSN 668 1,019,518.20
K-5065-700, HY-80 steel plate, SSN 688 457,954.92
K-5077-710, Air flasks, SSN 688 4,581,566.00
K-5235-102, Air flasks, SSN 688 780,494.00

Total  6,981,121.04

5. Awards to U.S. Steel in previous years have totalled:

1971  $2,984,030
1972  4,260,225
1973  1,288,859
1974 (estimated) 7,755,000

6. No other source for HY-80 steel and high pressure steel air flasks can fill
Electric Boat Division's construction requirements in a timely manner. Only
three companies (Lukens Steel, ARMCO Steel, and U.S. Steel) presently produce
HY-80 steel, and, due to the current shipbuilding program needs, nation-wide
steel shortage and allocation system, steel must be purchased from all three
sources. Only U.S. Steel can produce the high pressure air flasks required for
submarines.

7. A fourth HY-80 source, Bethlehem Steel, is qualified but has stopped HY-80
production. Until such time as additional sources or additional producer capa-
bilities are developed, alternate methods of fulfilling the projects needs will not
exist.

8. HY-80 steel and steel, high-pressure air flasks are infrequently manufac-
tured, non-commercial materials demanding the highest standards of quality.
As a result, other sources are reluctant to enter production and U.S. Steel is
not eager to remain an active producer.
9. U.S. Steel, the sole source for the steel air flasks, has refused to accept the

purchase orders for the air flasks unless the Government waives the CAS re-
quirements. Any delay beyond mid-March 1975 in starting production on the
flasks will have a direct negative impact on the timely delivery of the second
flight of SSN 688 Class submarines. Accordingly, an expeditious resolution of
this matter is necessary to avoid seriously damaging the construction program.
Enclosure (2).

[ExHIBIT 5]

CONTRACTS AND SUBCONTRACTS WHERE U.S. STEEL HAS ACCEPTED OAS CLAUSE

It is understood that U.S. Steel has accepted the CAS Clause in six contracts/
subcontracts:

1. Contract awarded 28 September 1972. U.S. Army contract for artillery
shells. Total value $7.641M. Performed at U.S. Steel's Berwick plant. Contract
has been completed.

2. Subcontract awarded 13 October 1972. Prime contractor was Boeing Aero-
space, Air Force contract for personnel access hatch covers for missile silos.
Performed by U.S. Steel's American Bridge Division. Total value $1.955M. Sub-
contract was completed in October 1974.

3. Contract awarded 30 March 1973. U.S. Navy Contract for bomb bodies.
Total value $53.188M. Performed at U.S. Steel's Christy Park plant. Contract
has been completed.
4. Contract awarded 16 August 1973. U.S. Navy contract for antenna repairs.

Total value $1.024M. Performed by U.S. Steel American Bridge Division. Con-
tract has been completed.

5. Contract awarded 27 November 1973. Same product and plant as No. 1. Total
value $6.750M. Contract has been completed.
6. Subcontract awarded 4 December 1973. Same as No. 2. Total value $1.975M.

Subcontract will be completed during August 1975.
Note: Information provided by U.S. Steel Headquarters, Pittsburgh, Pa., to

DoD.
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[EXHIBIT 6]

DIRECT CONTACTS BETWEEN OFFICIALS OF THE U.S. NAVY AND U.S. STEEL IN
CONNECTION WITH THE APPPLICATION OF CAS TO CERTAIN SUBCONTRACTS

The Navy has maintained the policy of dealing directly with the prime con-
tractor, Electric Boat Division, General Dynamics (EB), and avoiding direct
communication with the subcontractor (U.S. Steel). This policy is dictated by
the terms and conditions of the contract wherein the prime contractor is re-
sponsible for the performance and legal/contractual compliances of the subcon-
tractor. When it became apparent that EB had exhausted all efforts to obtain
compliance from U.S. Steel, the following direct communications occurred be-
tween U.S. Navy officials and corporate personnel of U.S. Steel:

1. Early April 1975.—Phone conversation between Mr. M. G. Ward (NAVSEA
Contracts Directorate) and Mr. H. C. Haase ( Vice President for Staff Services
and Accounting, U.S. Steel), subj : U.S. Steel compliance with CAS.

2. August 4, 1975.—Phone conversation between CAPT W. J. Ryan (Director
of Procurement, OASN (I&L) ), and Mr. Andrew Staursky (U.tS. Steel Corporate
Headquarters), subj : Query as to appropriate contact point in U.S. Steel for dis-
cussions concerning CAS case.

3. August 6, 1975.—Phone conversation between CAPT W. J. Ryan and Mr. H.
Roderick (President of U.S. Steel), subj : apprise the company of circumstances
confronting the Navy.

4. August 12, 1975.—Meeting at offices of CASB attended by the following
persons Ray Ganem, Corporate Acctg., U.S. Steel; Bob Schell, Christy Park
Wks., U.S. Steel; CAPT W. J. Ryan, Office of Assistant Sec. ( I&L ), Department
of the Navy; George W. Markey, Jr., Office of the General Counsel, Department
of the Navy; CAPT E. M. Peebles, TRIDENT Project, NAVSEA, Department of
the Navy; CAPT T. M. Hopkins, SSN-6880L Project, NAVSEA, Department of
the Navy; Bracy Smith, Vice President and Comptroller, U.S. Steel; Robert I.
Watts, General Attorney, U.S. Steel; Dale R. Babione, OSD (I&L) Procurement.
Department of Defense; Daniel J. Deady, Corporate Accounting, U.S. Steel;
Charles A. Rea, Attorney, U.S. Steel; Arthur Schoenhaut, Executive Secretary,
Cost Accounting Standards Board; William Parker, Project Director, Cost Ac-
counting Standards Board; J. Jett McCormick, Assistant General Counsel, Cost
Accounting Standards Board.

5. August 19, 1975.—Phone conversation between Mr. E. J. Williamson (Deputy
Director of Procurement, OASN (I&L) and Mr. Bracy Smith ( Vice President
and Comptroller of U.S. Steel), subj : Request for information concerning pur-
chase orders issued by EB to U.S. Steel.

DIRECT CONTACTS BETWEEN OSD OFFICIALS AND U.S. STEEL OFFICIALS

1. August 12, 1975.—Meeting at Offices of CAS Board attended by Mr. Dale
R. Babione and several U.S. Steel officials.

2. August 19, 1975.—Telephone call from Mr. Dale R. Babione to Mr. B. D,
Smith, Vice President and Comptroller, U.S. Steel to verify fact that U.S. Steel
had agreed to accept the required CAS clauses.
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EXHIBIT 7

APPLICATION OF CAS TO 
ELECTRIC BOAT DIVISION, GENERAL DYNAMICS 

SUBCONTRACTS WITH U.S. STEEL 
CHRONOLOGY OF EVENTS 

1. 14 May 1974 - Electric Boat Division, General
Dynamics (EB) letter to U.S. Steel explaining require-
ments of CAS and that CAS was mandatory for certain
purchase orders.

2. 5 June 1974 - U.S. Steel (Richard Ray, Service
Representative) letter. to EB (Mr. J. E. Riordan, Chief of
Procurement, Special Programs), re: P.O. K7039-801 refusing
to accept CAS.

3. 26 July 1974 - EB letter to U.S. Navy Supervisor of
Shipbuilding, Conversion, and Repair (SUPSHIP) Groton (Code
401) requesting CAS waiver for U.S. Steel.

4. 31 July 1974 - SUPSHIP Groton (CDR Harshberger)
letter to Naval Sea Systems Command (NAVSEA) requesting
waiver of CAS for U.S. Steel.

5. 19 August 1974 - Phone conversation between NAVSEA
Contracts Directorate (LCDR VanNess) and Policy Branch, Naval
Material Command (NAVMAT) (Mr. Adelson), re: No domestic
firm to date had been granted a waiver to the filing of a
disclosure statement.

6. 20 August 1974 - Rhone conversation between NAVSEA
Contracts Directorate (Mr. Wosciechowski) and Defense Contract
Administration Services District (DCASD) Pittsburgh (Mr. Nanrey),
re: U.S. Steel has not filed disclosure statement.

7. 20 August 1974 - Phone conversation between NAVSEA
Contracts Directorate (LCDR VanNess) and SUPSHIP Groton
(CDR Harshberger), re: SUPSHIP Groton advised to tell EB
to attempt to obtain CAS compliance from U.S. Steel.

8. 22 August 1974 - SUPSHIP Groton (Mr. H. J. Dubicki)
letter to EB (Mr. D. H. Painter, Director of Procurement),
re: SUPSHIP Groton can not support CAS waiver request until
matter has been pursued with U.S. Steel at highest levels of
management.

9. 3-4 December 1974 - EB and U.S. Steel meeting at
U.S. Steel Corporate Offices in Pittsburgh, PA.
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10. 13 December 1974 - U.S. Steel (Mr. H. C. Haase,
Vice President for Staff Services and Accounting) letter
to EB (Mr. D. H. Painter), re: Detailed refusal of CAS.

11. 5 February 1975 - EB (Mr. Painter) letter to
SUPSHIP Groton (Code 401), re: Requests CAS waiver for
U.S. Steel and provides supporting information.

12. 11 February 1975 - SUPSHIP Groton (CDR Harshberger)
letter to NAVSEA Contracts Directorate, re: Request for
CAS waiver, enclosing EB letter of 5 February 1975.

13. 4 March 1975 - NAVSEA (Mr. Gerald McBride, Deputy
Commander for Contracts (Acting)) letter to Policy Branch,
NAVMAT, re: Rqqaest for waiver of CAS.

14. 6 March 1975 - CNM (ADM Kidd) Memorandum to Deputy
Chief of Naval Material (Procurement and Production), re:
Keep CNM advised of action taken on CAS waiver. CNM requests
full compliance with regulations in force regarding CAS
waivers.

15. 12 March 1975 - NAVMAT Policy Branch (Mr. Adelson)/
U.S. Navy Office of General Counsel (OGC) (Mr. Markey)
Memorandum to NAVSEA, re: Requests answers to eight specific
questions in regard to waiver request and requests past
correspondence.

16. 27 March 1975 - NAVSEA Contracts Directorate
(Mr. M. G. Ward) letter to NAVMAT Policy Branch, re:
Response to 12 March 1975 memorandum.

17. 10 April 1975 - Status Report from NAVMAT Policy
Branch (CAPT Peterson) to DCNM(P&P) (RADM Evans), re:
Waiver request held pending further information from NAVSEA.

18. Early April 1975 - Phone conversation between
Mr. M. G. Ward (NAVSEA Contracts Directorate) and U.S.
Steel (Mr. H. C. Haase), re: U.S. Steel compliance with
CAS.

19. 15 April 1975 - NAVSEA Contracts Directorate
(Mr. M. G. Ward) letter to DCNM(P&P), re: Additional
information on waiver request.

20. 22 April 1975 - Phone conversation between OGC
(Mr. Markey) and NAVSEA Contracts Directorate (Mr. Ward),
re: Request answers to 16 specific questions on waiver
request.
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21. 23 April 1975 - NAVSEA Contracts Directorate

(Mr. Ward) memorandum to DCNM(P&P), re: Response to

questions posed by OGC on 22 April 1975.

22. 22 May 1975 - NAVSEA Contracts Directorate

(LT Morgan) memorandum to OGC (Mr. Markey), re:

Supplementary information on waiver request.

23. 3 June 1975 - NAVMAT Memorandum to ASN(I&L),

re: Forwarding of U.S. Steel CAS waiver request.

24. 16 June 1975 - ASN(I&L) Memorandum to ASD(I&L),

re: Forwarding U.S. Steel CAS waiver request.

25. 15 July 1975 - ASD(I&L) letter to CAS Board

forwarding U.S. Steel Case.

26. 18 July 1975 - NAVSEA Memorandum to ASN(I&L) via

NAVMAT, re: Seeking assistance of Department of Commerce.

27. 23 July 1975 - CNM Endorsement on NAVSEA Memorandum

of 18 July 1975.

28. 28 July 1975 - CAS Board letter denying U.S. Steel

CAS waiver request.

29. 31 July 1975 - ASN(I&L) Memorandum to NAVSEA via

CNM, re: Compliance with CAS.

30. 4 August 1975 - Phone conversation between CAPT W. J.

Ryan (Director of Procurement, OASN(I&L)) and Mr. Andrew

Staursky (U.S. Steel Corporate Headquarters), re: Query

as to appropriate contact point in U.S. Steel for discussions

concerning CAS case.

31. 6 August 1975 - Phone conversation between CAPT W. J.

Ryan (OASN(I&L)) and Mr. H. Roderick (President, U.S. Steel),

re: Apprise company of circumstances confronting the Navy.

32. 12 August 1975 - Meeting at offices of CAS Board.

Attendees are listed on Attachment A.

33. 19 August 1975 - Phone conversation between Mr. E. J.

Williamson (Deputy Director of Procurement, OASN(I&L) and

Mr. Bracy Smith (Vice President and Comptroller, U.S. Steel),

re: Request for Information concerning purchase orders

issued by EB to U.S. Steel.
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Ray G: .em, Corporate Acctg., U. S. Steel
Bob Schell, Christy Park Wks., U. S. Steel
Capt. W. J. Ryan, Office of Assistant Sec. (I&L), Department of the Navy
George W. Markey, Jr., Office of the General Counsel, Department of the Navy
Capt. E. M. Peebles, TRIDENT Project, NAVSEA, Department of the Navy
Capt. T. M. Hopkins, SSN 688CL Project, NAVSEA, Department of the Navy
Bracy Smith, Vice President and Comptroller, U. S. Steel
Robert L. Watts, General Attorney, U. S. Steel
Dale R. Babione, OSD (I&L) Procurement, Department of Defense
Daniel J. Deady, Corporate Accounting, U. S. Steel
Charles A. Rea, Attorney, U. S. Steel
Arthur Schoenhaut, Executive Secretary, Cost Accounting Standards Boar
William Parker, Project Director, Cost Accounting Standards Board
J. Jett McCormick, Assistant General Counsel, Cost Accounting Standards Board
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EXHIBIT 8

OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D. C 20301

OISTIGLATtONS ANIS LOGISTICS

8 SEP 1975

Honorable William Proxmire
Vice Chairman, Joint Committee
on Defense Production

Congress of the United States
Washington, D. C. 20510

Dear Senator Proxmire:

At the hearings held on August 20, 1975 before the Joint Committee
on Defense Production and the Senate Committee on Banking, Housing,
and Urban Affairs, you asked that we provide an identification of any
request for Cost Accounting Standard (CAS) waiver that was not sub-
mitted to the Cost Accounting Standard Board (CASB). Since the
period involved extended over the past four years, which is prior to
Dr. Bennett or myself taking our present positions, we agreed to
submit this information for the record.

Twenty two waiver requests were received by the Office of the Secretary
of Defense and subsequently returned to the Defense component without
action. One of these was forwarded to the Board in error and then

• withdrawn, but the other cases were never submitted. All cases in-

volved oil companies one of which was a foreign corporation. CAS did
not apply to this foreign procurement. The other cases were resolved when
the oil companies agreed to release sales data. This, together with other

• data established a market price for the supplies required and CAS was
therefore not applicable to the procurement actions. We believe that the

oil companies changed their position and agreed to furnish their data

-because of a rule change, that the Federal Energy Administration (FEA)

• promulgated as a result of Department of Defense action with FEA.

Sincerely yours,

C?. 7244°
DALE R. BABIONE
Deputy Assistant Secretary

of Defense (Procurement)
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EXHIBIT 9

DEPARTMENT OF THE NAVY

OFFICE OF THE ASSISTANT SECRETARY

(INSTALLATIONS AND LOGISTICS)

WASHINGTON. D. C. 20360

29 August 1975

MEMORANDUM FOR THE DEPUTY ASSISTANT SECRETARY OF DEFENSE
(PROCUREMENT)

Subj: Information for the Congressional Record

Mr. Jarrett of your staff called me this afternoon
and requested that the Navy provide certain information
required for insertion in the Congressional record in
connection with the 20 August 1975 hearings on Cost
Accounting Standards. Specifically, in lines 14 through
16 on page 79, Senator Proxmire requested that the tom-
mittee staff be provided copies of the signed purchase
orders in question when they are available."

I have contacted the ACO (SUPSHIP Groton) and
determined that copies of the signed purchase orders,
in their final form, are not yet available. I will
provide them to you when they are available -- sometime
after 8 September.

Very respectfully,

CAPT, SC, USN

See Exhibit 23 at page 259.

63-923 0 - 76 - 10
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[EXHIBIT 1 0 ]

ASSISTANT SECRETARY OF DEFENSE,
Washington, D.C., July 14, 1975.

Hon. ELMER B. ST.AATS,
Chairman, Cost Accounting Standards Board,
Waskington, D.C.
DEAR Mn. STAATS : Pursuant to 4 CFR 331.30 it is requested that waivers of the

Cost Accounting Standards clause be approved for five subcontracts with United

Steel Corporation. The attached paper provides information required under 4 CFR

331.30(c) (I) as well as a description of the procurement situation existing at

this time.
We would appreciate receiving a response from the CAS Board by the end of

July 1975.
Sincerely,

JOHN J. BENNETT,
Acting Assistant Secretary of Defense (Installations and Logistics).

Attachment.
In compliance with 4 CFR 331.30(c) (1), the following information is sub-

mitted:
a. Subcontractor Refusal. For the reasons hereinafter indicated in (h) (1)

below, United States Steel Corporation has adamantly refused to accept the Cost
Accounting Standards clause in a number of subcontracts involving the construc-
tion of nuclear submarines for the Naval Sea Systems Command, by General
Dynamics, Electric Boat Division, as prime contractor. Pertinent details of the
relevant contractual arrangements are also set forth below.

b. Prior Acceptance of CAS Clause. Information recently coming to our atten-
tion shows that American Bridge Division of U.S. Steel Corporation accepted
prime contract N-00025-74-c-0005 dated 16 August 1973 with the CAS clause.
This contract was for repair of a 1200 foot VLF antenna that was in danger of
collapse. The initial award was for $439,500 and final price was $736,000.

c. Identification of Subcontracts. The subcontracts here involved fall into three
categories.
(1) The first of these involves the following two proposed subcontracts under

prime contract N00024-74-C-0206, valued at $769,923,000, for the construction of
eleven SSN 688 Class submarines:

Air flasks, P.O. No. K-5077-701  $4, 581, 566
Air flasks, P.O. No. K-5235-102  780, 494

Both of these proposed subcontracts have been unconditionally refused by
United States Steel pending a satisfactory resolution of the CAS problem.
(2) The second category involves one subcontract, under the above SSN 688

prime contract, which was accepted by United States Steel on condition that a
CAS waiver be obtained. This subcontract, upon which there has been some per-
formance, is as follows:

Toroid rings, P.O. No. K-5056-700  $1, 019, 518

(3) The third category involves two subcontracts for IIY-80 steel plate which
were accepted by United States Steel on condition that a CAS waiver be obtained.
One of them is under the above SSN 688 prime contract; and the other is under
prime contract N00024-75-C-2014, valued at $759,200,000, for development and
construction of the lead Trident submarine and two follow boats. They are
identified as follows:

SSN 688, P.O. K-5065-700  $457, 955
Trident, P.O. K-7039-801  141, 580

The purchase order for the Trident covers only the lead submarine and is
needed to supplement initial quantities of HY-80 steel plate bought under long
lead time authority prior to the effective date of the Cost Accounting Standards
clause and some quantity of such plate already in stock at Electric Boat. De-
liveries under this purchase order were originally scheduled to commence in
December, 1974. Although the plate was put into production, deliveries were not
commenced until March 1975. However, all remaining steel plate for the lead sub-
marine has now been shipped. The purchase order for the SSN 688 Class covers
the full quantity of plate needed for the eleven submarines covered by the prime
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contract. It is understood that plate for one and one half shipsets has been fabri-
cated and delivered. Although the purchase order calls for deliveries of significant
quantities every three to four months, with completion scheduled for November,
1977, Electric Boat does not know when United States Steel will resume
deliveries.

d. Prior Prime Contract Awards. The totals of all Department of Defense prime
contracts with United States Steel during the three prior fiscal years and for the
first eight months of FY 1975 are as follows:

1972   $18, 763, 000
1973  71, 714,000
1974   15, 850, 000
1975 (first 8 months)  4, 968, 000

e. Nonavailability of Other Sources. No other source is available to satisfy the
Government's needs on a timely basis for HY-80 steel plate. The same is true for
the toroid rings and the air flasks, both of which are made from HY-80 steel.
(1) Steel Plate. Although both Lukens Steel Company and Armco Steel Cor-

poration have a present capability to produce HY-80 steel, their combined
capacity is only about 20% that of United States Steel. They were, nevertheless,
solicited by Electric Boat for the above purchase orders but did not submit
offers. It is understood that both Lukens and Armco have a backlog of rated
orders for HY-80 steel to cover ship overhauls and new construction in various
Navy and commercial shipyards, which will take longer than two years to fill.
These orders have been placed through the Defense Industrial Supply Center
and it is understood that none of them involves an amount exceeding $100,000;
and, so far, the acceptance of CAS has not surfaced as an issue with either of
these companies. Although the Trident carries a DX priority rating, which
would come ahead of other rated orders including the DO rating applicable to
the SSN 688 contract, it would not be feasible for either of these sources to fill
the Trident requirements for HY-80 steel plate in the wider (147" or wider)
widths. Armco has never produced plate in the wider bands and has no facilities
for such production. Although Lukens has produced plate in the wider bands,
it has not done so in recent years. It has an old 186" plant not now in use and
is now interested in producing only the narrow plate. Electric Boat recently
explored the possibility of obtaining wide HY-80 plate from Lukens in order
to ease pressure under the Trident contract. However, this possibility was ruled
out by Electric Boat because it was anticipated that use of the old plant would
result in a greatly increased risk of rejection which Electric Boat was unwilling
to assure because of the potential adverse impact on the Trident delivery
schedule. A further complicating factor was Lukens' unwillingness to undertake
this production unless it received protection from the cost impact of the in-
creased rejection rate. Bethlehem Steel Corporation is the only other concern
that has produced HY-80 steel plate, but it left the entire field of high yield
steel products over eight years ago because of a number of factors including
low demand and high environmental protection costs. In view of the nationwide
steel shortage and allocation system, it is necessary to utilize all three of the
currently availabe sources of HY-80 plate to satisfy the Navy's overall ship-
building program.
(2) Air Flasks. Electric Boat has advised that the development of capability

in this area would require skilled metal workers and welders, the necessary
experience, and unique tooling and facilities involving a major investment. To
date, only United States Steel has manufactured these flasks which are very
large high pressure steel bottles made of HY-80 steel and are sub-safe com-
ponents. Several companies, including Lukens, Armco, and Taylor Forge. were
considered to be capable of developing flask manufacturing capability and were
solicited by Electric Boat. While bomb bodies are manufactured similarly and
in the past smaller flasks have been made by converting bomb bodies, flasks
for the Trident and 688 submarines are much larger and have tighter specifica-
tions than any bomb ever built in any quantity. Lukens and Armco elected not
to bid 'because of lack of interest in developing a capability. Taylor bid but its
bid was 83% higher than that of United States Steel. Because of Taylor's com-
plete lack of experience in the field and its unreasonable price, Electric Boat
did not consider the Taylor bid realistic. Moreover, since both of the bids
received were for prices in effect at the time of delivery, Electric Boat properly
did not consider that the subcontracts awarded to United States Steel could be
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considered as coming within the exception to the term "negotiated subcontract",
as defined in 4 CFR 331.20(f) ; and, thus, the imposition of the Cost Accounting
Standards is mandatory unless a waiver is granted.
(3) Toroid Rings. The toroid rings are a part of the HY-80 steel skeleton of

the submarine and are used to join the cylindrical portion of the inner pressure
hull to the conical portion. The production of these rings requires a large
capital investment for initial manufacture and extensive machining. Only
Chicago Bridge and Iron Corporation, Boston, MA., has the necessary casting
facility and machining capability to make these rings. It performs this work
under a second-tier subconLract with United States Steel which furnishes the
required HY-80 steel. This second-tier contractor has refused to perform this
work for the other producers of HY-80 steel or any organization other than
United States Steel.

1. Current Alternative Considerations.
(1) United States Steel, because of a reduced demand in recent years coupled

with environmental impact problems, has decided to cease production of wide
plate at its Gary, Indiana, plant. Since it is not feasible to fill the existing
Trident wide plate requirement for the two follow ships from any other source,
it appears that it will be necessary to permit substitution of 112 inch HY-80
steel plate for the wide plate. Since this revision opens up the possibility of
Lukens and Armco being considered as sources for this requirement, Electric
Boat anticipates soliciting them along with United States Steel for this purpose.
If either Lukens or Armco should receive an award, the highest (DX) priority
rating assigned to the Trident will cause delayed deliveries on other orders
which these concerns have already received for other priority requirements. Fur-
thermore, it is not kown whether Lukens or Armco will be any more receptive
to the Cost Accounting Standards than United States Steel. Based on past his-
tory, as recounted in h. (2) to (5) below, it would be surprising if they were.
In order to meet the mandatory delivery date of April 1980, it will be necessary
for all deliveries of HY-80 plate for the second submarine to be completed by
early Spring 1976. The corresponding deadlines for the third submarine are
eight months after those for the second submarine. In order to meet the manda-
tory delivery schedule for the two follow submarines, Electric Boat plans to
make an award of a subcontract, following resolicitation, by August 1975. The
estimated cost of this proposed procurement is $350,000.
(2) As indicated in e. (2) and e. (3) above, there appear to be no practical

alternatives for meeting the current requirements of the Trident and SSN 688
contracts regarding air flasks and toroid rings.

g. Future Procurements. On the basis of current knowledge, the Navy has
little prospect of breaking away from major reliance on United States Steel in
regard to the construction of nuclear submarines and other major Naval vessels,
even though it should become possible to introduce additional sources or increase
procurement from existing sources for one or more of the items involved.
(1) HY-80 Steel Plate. There is no reasonable prospect of establishing addi-

tional sources of supply for future procurements of HY-80 steel plate. For exam-
ple, Bethlehem has recently reaffirmed prior information that it is unlikely to
be interested in again producing HY-80 steel plate even though it now has avail-
able a basic oxygen furnace, employing a recently developed process which would
permit production of HY-80 steel within EPA standards without incurring sig-
nificant additional costs. While Bethlehem indicated that year-round production
of HY-80 would be profitable, the quantities covered by the Navy's anticipated
annual demand would require only a few days of unprofitable production even if
Bethlehem received every award. Under these circumstances, it would, of course,
be untimely to attempt to ascertain Bethlehem's attitude regarding the Cost
Accounting Standards. Accordingly, and notwithstanding the reduction in the
mandatory width of HY-80 steel plate for the two follow boats under the Trident
contract and the consequent possible consideration of Lukens and Armco for this
revised requirement, primary reliance on United States Steel will still be required
for major shipbuilding programs and, particularly, for those calling for tight
delivery schedules, such as the Trident and the SSN 688.
(2) Air Flasks. Since neither Lukens nor Armco appear to be interested in

producing the air flasks and, with the single exception indicated in e. (2) above,
bomb body and other manufacturers have not expressed an interest, it would be
unrealistic to anticipate the establishment of any additional sources of supply
for this item on future procurements.
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(3) Toroid Rings. In regard to the toroid rings, the question of obtaining this
item by prime contract or direct first tier subcontract will be reexamined; how-
ever, it should be recalled that HY-80 steel from which they are manufactured
will have to come from United States Steel unless Chicago Bridge and Iron
Corporation can be induced to change its existing policy and Lukens or Armco
is otherwise able to supply the steel.
h. Other Background Information.
(1) Subcontractors Position. The United States Steel position in refusing to

accept the Cost Accounting Standards clause is stated as follows:
(a) Only 1/2% of its business is Government related.
(b) It presently has a very elaborate standardized corporate accounting

system. The imposition of the specific Cost Accounting Standards would require
possibly far-reaching changes to the accounting system, the consequences of
which cannot fully be evaluated at this time. The volume of Government business
does not justify the possible consequences.
(c) The law is unreasonable when applied to this business situation.
(d) This is a fully considered corporate position relative to the Cost Account-

ing Standards.
(2) Noncompetitive Practices; Cease and Desist Order. The steel industry

has had a long history of noncompetitive practices, including the identical mill
pricing of alloy steels. As a result, the Federal Trade Commission, on August 10,
1951, acting under the Federal Trade Commission Act, as amended (15 U.S.C.
§§ 41-58), issued its "Report, Findings as to the Facts, and Order" to cease and
desist from price fixing practices in a proceeding wherein American Iron and
Steel Institute, the four steel companies discussed herein, and many other steel
companies, as defendants, were charged with violating •Section 5(a) of the
Federal Trade Commission Act, as amended (15 U.S.C. Section 45(a) ). The
Commission's report, findings, and order (issued as a consent order), is reported
in 48 F.T.C. 139, et seq.
(3) Refusal to Furnish Cost or Pricing Data; 1965 GAO Report. Since the

enactment of the Truth-in-Negotiations Act (P.L. 87-653, 10 U.S.C. § 2306(f) ),
there has been a continuing problem involving the inability of the Navy and its
prime contractors to obtain cost or pricing data from United States Steel
Corporation and Lukens Steel Company, as well as other steel companies. A
GAO Report to the Congress of the United States B-148772, dated June 28,
1965, OSD Case No. 2119) covered the five-year review of procurements by the
Navy and its prime contractors, valued at about $106 million, in support of the
construction of nuclear Submarines and other Navy vessels. The report dis-
closed that, on the basis of costs incurred, profits by United States Steel were
14.5 percent and by Lukens, 27 percent. The Navy's reply to this report states
that it had regularly reported the pattern of identical pricing to the Department
of Justice and the Federal Trade Commission. It also called attention to the
fact that the Attorney General's report entitled "Identical Bidding in Public
Procurement", dated July 1964, and covering calendar year 1962 purchases,
reflects (in Table I, on page 13) the Federal Supply Classification Product
Categories which most frequently experienced identical bidding; and the top
item on the list is "Plate Sheet and Strip, Iron and Steel". •The Navy noted
that it was making this observation to suggest the possible need for Govern-
ment-wide attention. It was also noted that, since the jurisdiction of the Depart-
ment of Justice and the Federal Trade Commission overlaps to some extent in the
antitrust field, it had been agreed between these agencies that the Federal Trade
Commission would pursue the matter. Although the reply further stated that
the Navy would make every effort to obtain certified cost or pricing data, neither
the Navy nor its prime contractors have been able to obtain such data.
(4) 1972 GAO Report. A further GAO Report (B-148722, dated July 7, 1972,

OSD Case #3499), points out refusals to furnish cost or pricing data for HY-
80 steel by Armco and Bethlehem as well as a continuation of the refusals by
United States Steel and Lukens. It is further reported that, although mandatory
orders could be issued under the Defense Production Act, neither that Act nor
any other existing law compelled the furnishing of cost or pricing data to es-
tablish the reasonableness of the prices for products furnished under such or-
ders. Attention is also called to the Navy's correspondence with the Federal
Trade Commission relating to enforcement of the 1951 cease and desist order.
Initially, the Commission investigation stemming from a 1964 Navy letter re-
sulted in an opinion that there was insufficient evidence to prove a conspiracy
in the submission of bids for HY-80 steel plate. However, following a further
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Navy letter in 1971, the Commission reopened the matter to determine whether
there had been a violation of the 1951 order.
(5) Suit to Enforce Cease and Desist Order. On June 18, 1974, the Federal

Trade Commission instituted a suit under Section 16(b) of the Federal Trade
Commission Act, as amended (15 U.S.C. § 56(b) ) against both United States
Steel and Lukens; and, pursuant to Sections 5(1) and 5(m) of said Act, as
amended (15 U.S.C. §§ 45(1) and 45(m) ), it is seeking a permanent injunction
to enforce the 1951 cease and desist order and exact civil penalties, which could
amount to as much as $10,000 per day, for violations of said order allegedly
extending over a period of at least five years. The complaint specifically alleges
that both companies, in seeking subcontracts for HY-80 and HY-100 steel plate
from Newport News Shipbuilding and Dry Dock Company "employed pricing
and freight factors so as to insure that their bids were identical"; and it further
alleges that, "pursuant to arrangements with and cooperation of Newport",
these companies were permitted to "adjust said bids up or down after original
submission so as to insure price identity and maintenance and the avoidance
of pricing differentials on HY-80 and HY-100". This case is currently pending
in the United States District Court for the District of Columbia, as Civil Action
No. 74-926.

AUGUST 1, 1975.

MEMORANDUM FOR THE ASSISTANT SECRETARY OF NAVY (INSTALLATIONS AND
LOGISTICS)

Subject, Request for Waiver of Cost Accounting Standards Clause for U.S.
Steel Corporation (N-75-17).

Your request for Cost Accounting Standard waiver to place five subcontracts
with U.S. Steel has been denied by the Cost Accounting 'Standards Board. A
copy of the Board's letter dated July 28, 1975 denying the waiver is attached.
Please advise us of the impact of this denial and the alternative actions the

Navy is taking.
Attachment.

JOHN J. BENNETT,
Acting Assistant Secretary of Defense.

COST ACCOUNTING STANDARDS BOARD,
Washington, D.C., July 28, 1975.

DT. JOHN J. BENNE'TT,
Acting Assistant Secretary of Defense (UL), Department of Defense,
Washington, D.C.
DEAR DR. BENNErr : This is in response to your letter of July 14, 1975, (N-75-

17) which requested that waivers of the Cost Accounting Standards clause be
approved for five subcontracts with United States Steel Corporation. The sub-
contracts, which are for air flasks, toroid rings and steel plate of HY-80 steel,
are to be awarded under prime contracts for submarine construction placed
by the U.S. Navy with the Electric Boat Division of General Dynamics Cor-
poration.
The Board may grant exemptions and waivers to its requirements upon its

determination that such exemptions and waivers are "appropriate and con-
sistent with the purposes sought to be achieved" by Public Law 91-379. One
of those purposes is "to achieve uniformity and consistency in the cost-account-
ing principles followed by defense contractors and subcontractors under Federal
contracts." Any exemption or waiver which the Board determines to grant
derogates from the purpose of consistency and uniformity. So long as waivers
have been seldom sought and granted only in unusual situations, the Board's
actions, while not promoting uniformity and consistency, have been appropriate
to the purposes of P.L. 91-379.
To grant the waiver requested for U.S. Steel might well encourage waiver

requests by others in similar situations. If the Board were to grant such waivers,
that could lead to the establishment of a commercially powerful group of in-
dustries who would be sole source suppliers of essential defense products, but who
would have succeeded in gaining exemption from the 'CAS clause. On the other
hand there would also exist a substantial group of contractors, in many cases
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also sole sources, who do accept the CAS requirements, to some extent because
members of the latter group are dependent on Government business for con-
tinued existence. This situation would create a substantial departure from the
statutory objectives of uniformity and consistency and would indicate that such
waivers are not the kind contemplated by P.L. 91-379. In view of the foregoing
and after considering the information furnished in support of the request for
waivers for the U.S. Steel subcontracts, the Board has concluded that the request
must be denied.

Sincerely yours,
ARTHUR SCHOENHAUT,

Executive Secretary.
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4 MARCH 1975

EXHIBIT 11

DEFENSE PROCUREMENT CIRCULAR
NUMBER 74-5

This Defense Procurement Circular is issued by direction of the Assist-
ant Secretary of Defense (Installations and Logistics) pursuant to the
authority contained in 5 U. S. Code 301, 10 U. S. Code 2202, DOD Direc-
tive No. 4105.30, and ASPR 1-106.

All Armed Services Procurement Regulation material and other directive
material published herein is effective upon receipt except as otherwise
indicated.

Unless otherwise indicated in the introductory language preceding an
item, each item in this Circular shall remain in effect until the ef-
fective date of that subsequent ASPR revision which incorporates the
item, or until specifically canceled.

Reproduction authorized.

CONTENTS

Item Title Page 

Margin Rule on Replacement Pages 1
II Minimum Bid Acceptance Period 2
III Cost Accounting Standards 2
IV Government Procurement Quality Assurance (PQA)

For Low Cost, Commercial or Off-The-Shelf Items 2
V Pen & Ink Changes (Computer Software) 2

ITEM I -- MARGIN RULE ON REPLACEMENT PAGES

The margin rule in the right-hand margin of
replacement pages indicates material which is new in
this DPC and in previous DFCs published since the
July 1974 Edition of ASPR.
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ITEM II — MINIMUM BID ACCEPTANCE PERIOD

In order to assure that a minimum bid acceptance period is clearly
specified when considered necessary, 2-201(a)Sec.C(xviii) and 2-201(b)(xii) are
revised as shown on the attached replacement. pages. In addition, 7-2003.26 is
deleted.
Replacement pages: 2: 6 , 2: 7 , 2:11, 2: 12 , and 7:506

ITEM III — COST ACCOUNTING STANDARDS

Problems have been encountered by both Government and contractor per-
sonnel in the administration of the Cost Accounting Standards Board rules and
regulations, particularly in the execution of contract adjustments required by the
Cost Accounting Standards clause. As a result, guidance has been developed to
assist operating personnel.

A new clause, "Administration of Cost Accounting Standards"
(7-104.83(b)), has been developed for inclusion in all contracts that contain the
"Cost Accounting Standards" clause (7-104.83(a)). The new clause prescribes
procedures to be followed at both the prime contract and subcontract level, in ex-
ecuting contract adjustments that incorporate changes in cost accounting prac-
tices resulting from new standards, voluntary changes, and noncompliances. In
addition, ASPR Section III, Part 12, has been expanded to establish internal
procedures to be followed by activities in administering actions required by the
clause.
Replacement pages: 3:61, 3:69, 3:177 thru 3:191,

7:127 thru 7:128-A, 7:521, 7:522, 20:26

* * *

ITEM IV — GOVERNMENT PROCUREMENT QUALITY ASSURANCE FOR
LOW COST, COMMERCIAL OR OFF-THE-SHELF ITEMS

ASPR revisions are published to implement changes required by item XIV -

of DPC 74-3.
Revised pages: 1:173, 3:89, 14:1 thru 14:4, 14:8, 

14:9

ITEM V — PEN AND INK CHANGES

Rights in Technical Data and Computer Software.

To conform to the changes made as a result

of Item XVII of DPC 74-3:
In the following listed paragraphs, change the phrase "Rights in Technical

Data" to "Rights in Technical Data and Computer Software" and change the
clause dates to: 1975 MAR.

7-104.9(j) (page 7:44)
7-104.9(1) (page 7:44)
7-104.9(p) — clause paragraphs (a), (b), and (e)(2)

(page 7:46)
9-503(a) (page 9:50)
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DPC 74-5 4 MARCH 1975

1:173
GENERAL PROVISIONS

Part 12—Specifications, Plans, and Drawings

1-1201 General.
(a) Plans, drawings, specifications or purchase descriptions for procurements

shall state only the actual minimum needs of the Government and describe the
supplies and services in a manner which will encourage maximum competition
and eliminate, insofar as possible, any restrictive features which might limit ac-
ceptable offers to one supplier's product, or the products of a relatively few sup-
pliers. Items to be procured shall be described by reference to the applicable
specifications or by a description containing the necessary requirements. When
specifications are cited, all amendments or revisions thereof, applicable to the
procurement, should be identified and the identification shall include the dates
thereof. Drawings and data furnished with solicitations shall be clear and legible.

(b) Many specifications cover several grades or types, and provide for
several options in methods of inspection, etc. When such specifications are used,
the solicitation shall state specifically the grade, type, or method of inspection,
etc., on which bids or offers are to be based.

1-1202 Mandatory Specifications.
(a) Except as provided in (b) below, the following specifications are manda-

tory, for use by the Department of Defense in the procurement of supplies and
services covered by such specifications:

(i) Federal specifications, unless determined by the Department of
Defense to be inapplicable for its use;

(ii) Military specifications approved by the Department of Defense for
its use; and

(iii) Industry documents adopted by the Department of Defense as listed
in the Department of Defense Index of Specifications and Standards.

(b) Federal and Military specifications need not be used for the following un-
less required by Departmental instructions:

(i) purchase of items for authorized resale except military clothing;
(ii) purchases for construction when nationally-recognized industry and

technical source specifications and standards are available (see
18-107); or

(iii) purchase of items in an amount not to exceed $10,000 (multiple
small purchases of less than $10,000 of the same item shall not be
made for the purpose of avoiding the use of Federal or Military
specifications).

(c) Unless required by Departmental instructions, Federal and Military
specifications need not be prepared for use in the below listed procurement ac-
tions; however, existing Federal and Military specifications, and adopted industry
documents to the extent that they are applicable to the item or service required,
shall be used for:

(i) purchase incident to research and development;
(ii) purchase of items for test or evaluation;
(iii) purchase of laboratory test equipment for use by Government

laboratories;
(iv) purchase of one-time procurement items; or

( v ) purchase of items-

1-1202
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( A) for which it is impracticable or uneconomical to prepare a
specification (Repetitive use of a purchase description contain-
ing the essential characteristics of a specification will be con-
strued as evidence of improper use of this exception.); or

(B) when the purchase involves an item which is the product of
private development and the provisions of 1-304 are complied
with.

(d) If it is determined, in accordance with the procedures established under
the Defense Standardization Program by the Assistant Secretary of Defense
(Installations and Logistics), that the specifications listed in (a) above do not
meet the particular or essential needs of a bureau, service, or command, then
(except as provided in (b) and (c) above) applicable amendments, revisions or
new specifications (interim Federal or limited coordination Military) shall be im-
mediately prepared and used.

(e) When a specification is found to be defective, and it is necessary to make
interim corrections to the specification to effect a procurement, the activity
authorizing the corrections shall take immediate action to advise the specification
preparing activity of the changes required.

1-1203 Availability of Specifications, Standards, Plans and Drawings.
1-1203.1 General. Each solicitation shall be accompanied with the applicable

specifications, standards, plans, drawings, descriptions and any other pertinent
documents, or shall state where such documents may be obtained or examined, in
accordance with this paragraph. In the case of specifications and drawings availa-
ble from the purchasing office, the solicitation should identify as precisely as
possible the responsible individual's name and title, address and room number, of-
fice symbol, and telephone number, for purposes of facilitating and expediting
requirements for documents or for examination of such documents.

1-1203.2 Specifications and Standards Listed in the DODISS and Data Item
Description Listed in the TD-3.

(a) A Department of Defense Single Stock Point (DODSSP) has been
established at the Naval Publications and Forms Center in Philadelphia for un-
classified Federal, Military and other specifications and standards (including com-
mercial) listed in the ,Department of Defense Index of Specifications and Stan-
dards (DODISS) and data item descriptions listed in the Department of Defense
Index of Data Item Descriptions (TD-3). Except as provided in (b) below, such
specifications, standards, and descriptions normally will not be furnished with the
solicitation; but the solicitation shall contain the provision in 7-2003.8.

(b) Specifications and Standards listed in the DODISS (excluding commer-
cial) and Data Items listed in the TD-3 may be furnished with the solicitation
when:

(i) the nature and complexity of the item are such that furnishing with
the solicitation is necessary to enable prospective contractors to
make a competent initial evaluation of the solicitation;

(ii) in the judgment of the contracting officer, it would be impracticable
for prospective contractors to obtain the specifications, standards
and descriptions from the DODSSP in time to respond to the solicita-
tion; e.g., urgency of the procurement, isolated geographical area, or
other cogent reason; or

1-1203.2
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(viii) any requirement for prior testing and qualification of a product,
when the item to be purchased is on a qualified products list (see
Section I, Part 11);

(ix) when the contract is for the purchase of a patented item for which
the Government is a licensee (1-304.3), include the provision in
7-2003.15;

(x) when shipping weights and dimensions are required to evaluate of-
fers as to transportation costs (see 19-210), a provision substantially
as in 7-2003.16 shall be included in the solicitation, except that the
paragraph relating to the Government's estimated weights and
dimensions may be omitted when such estimates cannot reasonably
be developed and the file is documented accordingly, prior to the is-
suance of the solicitation. Solicitations omitting the paragraph relat-
ing to the Government's estimated weights and dimensions shall state
that the failure to furnish guaranteed shipping weights and dimen-
sions will render offers nonresponsive, unless.the contracting officer
determines that the shipping weights and dimensions involved would
clearly not affect the standing of the bids. To aid in computing a
reduction when the contractor exceeds the guaranteed maximum(s),
the award document will show the weight(s) and dimensions used in
the evaluation.

(xi) when a solicitation may result in an f.o.b. origin contract and the
item to be purchased is new to the supply system, nonstandard, or a
modification of previously shipped item such that a different freight
classification may apply (e.g., contains new materials, ingredients,
changed weight, cube, configuration, etc.) (see 19-202(b)), insert
the provision in 7-2003.17;

(xii) when bids are to be solicited f.o.b. origin only and when it is desired
that a bidder be permitted to offer commercial transit credits (see
19-206(b)), insert the provision in 7-2003.18;

(xiii) when the contract is to include the clause in 7-104.70 and when it is
believed that a prospective contractor is likely to include in his f.o.b.
origin price a contingent amount to compensate for what may be for
him an extremely unfavorable routing condition which the Govern-
ment has the option to specify at the time of shipment (see
19-208.2(b)), insert a provision substantially as in 7-2003.19;

(xiv) when supplies are to be delivered outside of the United States and
more than one United States port of loading meets the eligibility
criteria applicable to the nature and quantity of the supplies for
movement to the overseas destination (see 19-208.1(b) and
I9-213.1(d)), insert the provision in 7-2003.20;

( xv) When the proposed procurement consists of a partial set-aside for
LSA firms (ASPR 1-706.7 or 1-804.1) or a partial set-aside for
small business firms (ASPR 1-706.6) the clause in 7-2003.21; shall
be included in Section B.

2-201(a) Sec. B
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SECTION C - Instructions, Conditions and Notices to Bidders.
(i) Standard Form 33A (Solicitation Instructions and Conditions); alter-

natively, SF 33A may be incorporated by reference to the form

name, number, and edition date;
(ii) permission, if any, to submit telegraphic bids (see 2-202.2);

(iii) permission, if any, to submit alternate bids, including alternate

materials or designs (see 1-1207);
(iv) if no award will be made for less than the full quantities advertised, a

statement to that effect;
(v) if award is to be made by specified groups of items or in the ag-

gregate, a statement to that effect;
(vi) bid guarantee, performance bond, and payment bond requirements,

if any (see Section X, Part 1); if a bid bond or other form of bid

guarantee is required, the solicitation shall include the provisions

required by 10-102.4;
(vii) directions for obtaining copies of any documents, such as plans,

drawings, and specifications, which have been incorporated by

reference (see 1-1203);
(viii) any applicable requirements for samples or descriptive literature (see

2-202.4 and 2-202.5);
(ix) if the contract is to be conditioned on the availability of funds, in-

clude one of the clauses in 7-104.91;

(x) in accordance with 7-2003.14(a), the notice of Pre-award on Site

Equal Opportunity Review set forth therein;

(xi) if the contract involves performance of services on a Government in-

stallation, the provision in 7-2003.39;

(xii) if the contract is for multi-year procurement, the provisions required

by 1-322.2(c) or 1-322.7(b);

(xiii) in accordance with 6-1104, the United States-owned foreign cur-

rency provision set forth therein;

(xiv) any applicable Service Contract Act wage determinations of the

Secretary of Labor (see Section XII, Part 10);

(xv) when provision for progress payments is to be included in the invita-

tion for bids, the notice in E-504.4 and, if appropriate, the notice in

E-504.3;
(xvi) description of the procedures to be followed in obtaining permission

to use Government production and research property (see Section

XIII, Parts 4 and 5);
(xvii) invitations for bid which will result in the placement of rated orders

or Authorized Controlled Material Orders (see 1-307) shall contain

the clause in 7-2003.22;
(xviii) when considered necessary to stipulate a minimum acceptance

period:
(A) Insert the stipulated number of calendar days in the blank pro-

vided in the 'Offer' portion of the SF 33, strike the.phrase '(60

calendar days unless a different period is inserted by the of-

2-201(a) Sec. C
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feror)', and add the following at the end of the statement: ̀(See
Section C (insert paragraph number))'.

(B) Include in Section C of the solicitation a provision substantially
as follows:

MINIMUM ACCEPTANCE PERIOD (1975 MAR)
Offerors allowing less than the number of

calendar days specified in the 'Offer' portion of SF 33 for acceptance by the Govern-
ment will be rejected as nonresponsive.

(End of provision)

(xix) when the contract is to contain a first article approval clause, the
statement required by 1-1903;

(xx) any applicable notices of small business or labor surplus area set-
asides (see 1-706.6 and 1-804.2);

(xxi) the applicable small business size standard and product classification
(see 1-701 and 1-703);

(xxii) in accordance with 1-1208, the Government Surplus clause in
7-104.49;

(xxiii) in accordance with 1-1208, the New Material clause in 7-104.48;
(xxiv) if the procurement is by baiter, the provision in 4-503.5;
(xxv) any offer by the Government to provide Government production and

research property for the performance of the contract, and any spe-
cial provisions relating thereto (see Section XIII, Part 3) (see, for ex-
ample, 13-202(b));

(xxvi) when clause 7-104.62 is included in the contract and Appendix I,
Table 2, does not list addresses of the required special distribution
recipients, the applicable names and addresses shall be included in
this Section C. The purchasing office issuing the contract shall in-
clude, referencing the line item as necessary, the addresses of the
status control activity/inventory manager, and, if applicable, the
processing purchasing office, cited in the Military Interdepartmental
Purchase Request (MIPR).

(xxvii) the provision in 7-2003.10 when a "brand name or equal" item is
being procured;

(xxviii) in unusual cases, where bidders are required to have special techni-
cal qualifications due to the complexity of the equipment being
purchased or for some other special reason, a statement of such
qualifications;

(xxix) Reserved.
(xxx) if the contract is to contain the Safety Precautions for Ammunition

and Explosives clause prescribed by 7-104.79, a specific list of any
of the mandatory requirements of DOD 4145.26M which are being
waived;

(xxxi) Reserved.
(xxxii) when the contract is expected to contain requirements for provi-

sioned items, include the information prescribed in 4-302.1;
( xxxiii) for procurements involving Foreign Military Sales (FMS) or Military

Assistance Program (MAP) (Grant Aid), enter the special markings,
the applicable FMS country and case identifier or MAP Record Con-
trol/Program/Directive Number identifier to permit the contractor to
comply with Appendix 1-301 Block 16 (12);

2-201(a) Sec. C
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(xxxiv) Reserved;
(xxxv) Reserved;
(xxxvi) the Late Bids provision in 7-2002.2 (this replaces paragraphs 7 and

8 of SF 33A);
(xxxvii) if the contract is for supplies purchased for resale, include the clause

in 7-104.88;
(xxxviii) for procurement involving Industrial Preparedness Production

Planning, see 1-2206;
(xxxix) if the solicitation is to include an Industrial Preparedness Production

Planning line item, the provision in 7-2003.69 will be included;
(xl) in accordance with 3-213.4, insert the Notice of Possible Stan-

dardization provision in 7-2003.38;
(xli) if international air transportation of personnel and cargo is possible

during the performance of the contract, the clause in 7-104.95; and
(xlii) the Order of Precedence provision in 7-2003.41 (this replaces para-

graph 19 of SF 33A);
SECTION D - Evaluation Factors for Award.

(i) a statement of the exact basis upon which bids will be evaluated and
award made, to include any Government costs or expenditures
(other than bid prices) to be added or deducted, or any provisions
for escalation as factors for evaluation. (The amount of any royalty
payable under the royalty sharing provisions of a previously accepted
value engineering change proposal incorporated in the solicitation
will be considered in evaluating offers when the value engineering
change is one of two or more acceptable alternatives under the sol-
icitation.) See also 1-304.3.

(ii) if the solicitation contains an economic price adjustment clause, the
provision in 7-2003.23(a);

(iii) when the contracting officer determines that it is necessary to con-
sider the advantages or disadvantages to the Government that might
result from making more than one award (multiple awards) (see
2-407.5(iii)), the provision in 7-2003.23(b);

(iv) discount provisions (see 2-407.3);
(v) when bids (or proposals) are to be solicited f.o.b. origin only and

when requirement exists for transit arrangements at transit point(s)
in the United States (excluding Alaska and Hawaii) (see 19-206(a)),

the provision in 7-2003.23(c);
(vi) to establish the means the Government will use in f.o.b. origin sol-

icitations in applying transportation costs for evaluation (see
19-208.2(c)), the provision in 7-2003.23(d) (which may be

modified to accommodate other methods of transportation);
(vii) when the exact destination is not known (see 19-208.4(a)), the

provision in 7-2003.24(a);
(viii) when the exact destination is not known (see 19-208.4(a)), or when

f.o.b. origin contracts may result (see 19-209), the provision in
7-2003.24(b);

(ix) when the supplies may be purchased f.o.b. origin (see 19-212), the
provision in 7-2003.24(c);

2-201(a) Sec. D
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cy schedules, work statements, specifications, special requirements,
or other documents too lengthy to be conveniently written into the
invitation proper).

(b) Construction Contracts. For construction contracts, the invitation for bids
shall contain the following information if applicable to the procurement involved
(see also 16-401.2).

(i) invitation number;
(ii) name and address of issuing activity;
(iii) date of issuance;
(iv) date, hour, and place of opening. See 2-202.1 concerning bidding

time. Prevailing local time shall be used. Timing by the 24—hour
clock shall not be used except where customary in the industry. The
exact location of the bid depository, including the room and building
numbers, and a statement that handcarried bids must be deposited
therein;

(v) number of pages;
(vi) requisition or other purchase authority and appropriation and ac-

counting data;
(vii) a brief description of the work to be performed. Reference to specifi-

cations shall include identification of all amendments or revisions
thereof, applicable to the procurement and dates of both the specifi-
cations and the revisions (see 1-1201). Such description shall
comply with Section 1, Part 12, relating to specifications;

(viii) the time of performance (see 18-105);
(ix) permission, if any, to submit telegraphic bids (see 2-202.2);
(x) permission, if any, to submit alternate bids, including alternate

materials or designs (see 1-1207);
(xi) bid guarantee, performance bond, and payment bond requirements,

if any (see Section X, Part 1; 16-401.2(c)(iii)(1); and 18-801). If a
bid bond or other form of bid guarantee is required, follow the in-
structions in 10-102.4;

(xii) When considered necessary to stipulate a minimum acceptance
period:
(A) Insert the stipulated number of calendar days* in the blank pro-

vided in the 'Bid' portion of SF 19, strike the phrase ̀ (30 days
unless a different period is inserted); and add the following at
the end of the statement: ̀ (See paragraph  ** of the in-
vitation for bids)'. When SF 21 is used, insert the stipulated
number of calendar days* in the blank provided on the reverse
of the form, strike the phrase ̀ (   calendar days unless a dif-
ferent period be inserted by the bidder)' and add the following
at the end of the statement: ̀ (See paragraph  ** of the
invitation for bids)'.

*A 30—day bid acceptance period is normal, but may be less, and
in unusual circumstances a period 01 60 days may be specified.
** Identify specific paragraph in the invitation for bids which
includes the provision in (13) below.

(B) Include a provision in the invitation for bids substantially as fol-
lows:

2-201(b)

ARMED SERVICES PROCUREMENT REGULATION



151

2:12
DPC 74-5 4 MARCH 1975

PROCUREMENT BY FORMAL ADVERTISING

MINIMUM ACCEPTANCE PERIOD (1975 MAR)
Bids allowing less than the number of

calendar days specified in the 'Bid' portion of SF 19 (or on the reverse of SF 21 as
applicable) for acceptance by the Government will be rejected as nonresponsive.

(End of provision) -
( xiii ) any authorized special provisions, necessary for the particular

procurement, relating to such matters as progress payments (see Ap-
pendix E, E-504), patent rights (see 18-908), liquidated damages,
profit limitations, Buy American Act (see 7-2003.65), procurement
by barter (see 4-503.5), etc.;

(xiv) such general contract provisions or conditions as are required by law
or by this Regulation;

(xv) any applicable wage determinations of the Secretary of Labor;
(xvi) a statement of the exact basis upon which bids will be evaluated and

award made; to include any Government costs or expenditures
(other than bid prices) to be added or deducted, or any provision for
escalation as factors for evaluation (see 18-201). (The amount of
any royalty payable under the royalty sharing provisions of a previ-
ously accepted value engineering change proposal incorporated in
the solicitation will be considered in evaluating offers when the value
engineering change is one of two or more acceptable alternatives
under the solicitation.) See also 1-304.3.

(xvii) when considered necessary by the contracting officer to prevent
practices prejudicial to fair and open competition, such as improper
kinds of multiple bidding, a requirement that each bidder submit
with his bid an affidavit concerning his affiliation with other con-
cerns. To accomplish the foregoing, the provision in 7-2003.12 shall
be included in the invitation for bids. Failure to furnish the affidavit
with the bid shall be treated as a minor informality or irregularity
(see 2-405);

(xviii) directions for obtaining copies of any documents, such as plans,
drawings, and specifications, as well as information as to charge, if
any, to be made for drawings and specifications (see
16-401.2(c)(iii) (2)(B));

(xix) in accordance with 6-1104, the United States owned foreign cur-
rency provisions in 7-2003.62;

(xx) information regarding bidding material which shall include Instruc-
tions to Bidders, the Bid Form, the Contract Form, the General
Provisions, any conditions, the specifications and drawings (see
1-1203);

(xxi) if the contract is to be conditioned on the availability of funds, a
clear statement of such condition (see 1-318);

(xxii) a statement that prospective bidders may submit inquiries by writing

or calling (collect calls not accepted). Mr. (insert name and address;
telephone area code, number, and extension);

(xxiii) a statement that prospective bidders should indicate in the bid the

address to which payment should be mailed, if such address is dif-

ferent from that shown for the bidder;
(xxiv) invitations for bids which will result in the placement of rated orders

or Authorized Controlled Material Orders (see 1-307) shall contain

the clause in 7-2003.22;
(xxv) unless exempted by 12-805 from inclusion of the Equal Opportunity

clause—
(A) on the face page or cover sheet of the solicitation, the notices in

7-2003.14(b); and
2-201(b)
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(B) BUY AMERICAN CERTIFICATE

The offeror/quoter hereby certifies that each end product, except the end products listed

below, is a domestic source end product (as defined in the clause entitled "Buy American Act");

and that components of unknown origin have been considered to have been mined, produced, or

manufactured outside the United States.
Excluded End .Products 
Country of Origin  

(vi) a statement requesting the prospective offeror or quoter to list the

names and telephone numbers of persons authorized to conduct

negotiations;
(vii) where Standard Form 33 (Solicitation, Offer, and Award) is not

used, a statement that prospective offerors/quoters should indicate in

the offer/quotation the address to which payment should be mailed,

if such address is different from that shown for the offeror/quoter.

(Contracting Officers shall include this information in all resultant

contracts which are to be administered by a Defense Contract Ad-

ministration Services Regional Office.);
(viii) unless exempted by 12-805 from inclusion of the Equal Opportunity

clause, the provisions in 7-2003.14(b)( 1), (2) and (3);

(ix) the clause in 7-2003.13 shall be included in Requests for Proposals

which do not involve set-asides for labor surplus area concerns;

(x) a requirement that the proposal or quotation state the intended place

of performance, including the street address, and the names and ad-

dresses of owner and operator of producing facilities, if other than

offeror or quoter, when it is reasonably anticipated that such facili-

ties will be used in the performance of the contract;

(xi) if the contract is for the Military Assistance Program, the certificate

in 7-2003.50;
(xii) if the contract is a supply or service contract pursuant to the Balance

of Payments Program, the certificate in 7-2003.52;

(xiii) a request that prospective offerors or quoters state whether, to their

knowledge, the procurement involves the acquisition of Government

production and research property, the disposal of which may be

restricted by patent or other rights (see 13-307(b));

(xiv) when the delivery of technical data is required, the provision in

7-2003.66 shall be inserted;
(xv) the appropriate transportation solicitation provisions as required by

2-201(a)Sec.B(x) through (xiv);
(xvi) (A) in accordance with 3-1203(a), insert the provision

in 7-2003.67(a);
(B) in accordance with 3-1204, insert the provision

in 7-2003.67(b);
(C) in accordance with 3-1213( a), insert the provision in

7-2003.67(c);
(xvii) any requirement for royalty information to be furnished with the

offer or quotation (see 9-110(a));

3-50 1 (b)Sec. B (xvii)
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( xviii) when neither Standard Form 33 (Solicitation, Offer and Award) nor
Standard Form 18 (Request for Quotations) is used, a requirement
for inclusion of "county" as part of quoter's/offeror's address will be
inserted;

(xix) when the contract is for the purchase of a patented item for which
the Government is a licensee (1-304.3), the provisiqn in 7-2003.15;

(xx) when the proposed procurement consists of a partial set-aside for
LSA firms (ASPR 1-706.7 or 1-804.1) or a partial set-aside for
small business firms (ASPR 1-706.6), the clause in 7-2003.21 shall
be included.

SECTION C Instructions, Conditions and Notices to Offerors/Quoters
(i) when Standard Form 33 is used, it shall be accompanied by Standard

Form 33A (Solicitation Instructions and Conditions); alternatively,
SF33A may be incorporated by reference to the form name, number
and edition date;

(ii) type of contract contemplated, together with type of repricing, and
economic price adjustment, if any;

(iii) when telegraphic offers are authorized, a provision similar to that in
7-2003.29;

(iv) permission, if any, to submit alternate offers, including alternate
materials or designs (see 1-1207);

( v) if no award will be made for less than the full quantities solicited, a
statement to that effect;

(vi) if award is to be made by specified groups of items or in the ag-
gregate, a statement to that effect;

(vii) bid guarantee, performance bond and payment bond requirements, if
any (see Section X, Part I). If a bid bond or other form of bid
guarantee is required, the solicitation shall include the provision in
7-2003.25;

(viii) directions for obtaining copies of any documents, such as plans,
drawings and specifications, which have been incorporated by
reference (see 1-1203);

(ix) information as to requirements for a Certificate of Current Cost or
Pricing Data (see 3-807);

(x) any requirements for samples or descriptive literature (for defini-
tions, see 2-202.4 and 2-202.5(a), respectively);

(xi) if the contract is to be conditioned on the availability of funds, in-
clude one of the clauses in 7-104.91;

(xii) when Standard Form 33 is not used, consistent with 3-805.1(a)(v)
notice to all offerors that award may be made without discussion of
proposals;

(xiii) if the contract involves performance of services on a Government in-
stallation, the provision in 7-2003.39;

(xiv) if the contract is for multi-year procurement, the provisions required
by 1-322.2(c)or I-322.7(b);

(xv) in accordance with 6-1104, the United States-owned foreign cur-
rency provision in 7-2003.62;

(xvi) any progress payments provisions (see Appendix E);
(xvii) any applicable Service Contract Act wage determinations of the

Secretary of Labor (see Section XII, Part 10);
(xviii) solicitations which will result in the placement of rated orders or

Authorized Controlled Material Orders (see 1-307) shall contain the

clause in 7-2003.22;

3-501 (b)Sec.0
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(xxxviii) unless exempted by 12-805 from inclusion of the Equal Opportunity

clause—
(A) on the face or cover sheet of the solicitation, the Affirmative

Action and Nonsegregated Facilities notices in 7-2003.14(b);

and
(B) the applicable Equal Opportunity Notices and Certification

provisions in 7-2003.14(b);

(xxxix) the applicable small business size standard (see 1-701 and 1-703);

pending revision of the October 1969 edition of Standard Form 19B,

Representations and Certifications, substitute $5,000,000 for

$7,500,000 in paragraph 1 when the procurement is for dredging;

(xl) in accordance with 1-332, the appropriate clause(s) on Minority I

Business Enterprises (see 7-104.36(a));

(xli) if pursuant to 1-1504(c), (d) or (e), options are to be evaluated for

award, the applicable Evaluation of Options provision shall be in-

serted;
(xlii) Reserved; •
(xliii) any requirement for royalty information to be furnished with the

offer, proposal or quotation (see 9-110(a));

(xliv) when the contract is for the purchase of a patented item for which

the Government is a licensee (1-304.3), include the provision in

7-2003.15;
(xlv) a statement on the first sheet or on a cover sheet of the Request for

Proposals that:

PROPOSALS MUST SET FORTH FULL, ACCURATE, AND COMPLETE INFOR-

MATION AS REQUIRED BY THIS REQUEST FOR PROPOSAL (INCLUDING

ATTACHMENTS). THE PENALTY FOR MAKING FALSE STATEMENTS IN

PROPOSALS IS PRESCRIBED IN 18 U.S.C. 1001.

(xlvi) a statement of arangements to be made for inspecting the site, in-

cluding designation of the person or persons, if any, with whom such

arrangements may be made and who will answer questions or furnish

information;
(xlvii) information which may affect performance of the work such as bor-

ing samples, original boring logs, etc.;

(xlviii) information as to what utilities the Government will furnish during

construction, when the contracting officer determines that any new

utilities are adequate for the needs of both the Government and the

contractor (See 7-603.30.);

(xlix) Reserved;
(1) Reserved;
(Ii) (A) in accordance with 3-1203(a), insert the provision in 7-2003.67(a);

(B) in accordance with 3-1204, insert the provision in 7-2003.67( b);
(C) in accordance with 3-1213(a), insert the provision in

7-2003.67(c);
(Iii) the Late Technical Proposals provision in 7-2002.3, or the Late

Proposals provision in 7-2002.4, (these replace paragraphs 7 and 8
of SF 22);

MO if international air transportation of personnel and cargo is possible
during performance of the contract, the clause in 7-104.95.

(liv) the Contingent Fee provision in 7-2002.1 shall be substituted for
paragraph 2 of SF 19-B;

3-501(c)( I iv)
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(d) Oral solicitations shall be in accordance with the following:
(i) Oral solicitations are authorized for small purchases (see Section III

Part 6, and for the procurement of perishable subsistence.
(ii) Oral solicitations, other than those described in (i) above, also are

authorized in cases where the processing of a written solicitation
would delay the furnishing of the supplies or services to the detri-
ment of the Government. Examples of such circumstances may in-
clude those listed in 3-202.2. However, oral solicitation is not to he
considered justified solely because a high Issue Priority Designator
has been assigned to the requirement. In addition to other applicable
documentation requirements (see 1-308), the record of contract ac-
tions above shall include a resume of the circumstances which
justified use of an oral solicitation, item description, quantity, delive-
ries required, sources solicited, prices quoted (including name of in-
dividual contacted), date and time contacted, and the solicitation
number (see 20-203) provided the prospective sources. Should the
issuance of the resulting contractual instrument he unduly delayed,
the contract file shall be documented to describe the reasons for the
delay and justify award based upon the oral solicitation.

(iii) Use of oral solicitation does not relieve the contracting officer from
complying with other applicable portions of this Regulation, e.g., the
appropriate requirements of (b) above, post-award notice of offerors
(see 3-508.3), price negotiation policies and techniques (see Section
III, Part 8), and submission of same terms and conditions to all of-
ferors.

3-502 Solicitation for Informational or Planning Purposes. Sec 1-309.
3-503 Bidders Mailing Lists. Bidders mailing lists for negotiated procure-

ments shall be established, maintained, and utilized in accordance With 2-205.
3-504 Pre-proposal Conferences.
3-504.1 General.
(a) The pre-proposal conference is a procedure which may be used,

generally in complex negotiated procurements, as a means of briefing prospective
offerors after a solicitation has been issued but before offers or proposals are
prepared.

(b) Such a conference permits the Government to explain or clarify com-
plicated specifications and requirements to interested firms. It may also be used
to provide an opportunity for interested firms to examine a model of the equip-
ment being procured, where for reasons such as security or limited quantities,
such model can only be shown at a specific time and location.

3-504.2 Procedure.
(a) Where it is determined to be in the best interests of the Government to

hold a pre-proposal conference, the contracting officer shall make the necessary
arrangements and shall notify all those to whom solicitations have been issued as
to the time, place, and general nature of the proposed conference. Such a deter-
mination may be made as a result of questions and problems raised by prospective
offerors. Adequate notice shall be given to prospective offerors so that all who
wish to may arrange for representation. The notice shall define as explicitly as
possible the nature and scope of the conference. If time permits, prospective of-
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(ii) Standard Form 36 (Continuation Sheet) provides additional space or

a blank sheet of paper may be used;
(iii) DD Form 1155c-1 (Commissary Continuation Sheet) (for use on

optional basis), provides columns suited for commissary procure-

ments; and
(iv) Standard Form 30 (Amendment of Solicitation/Modification of Con-

tract) shall be used in all modifications to DD Form 1155 (see

3-608.4).
The foregoing forms may be used as snap-out manifold forms, as cut sheets, or as

reproducible masters. In addition, DD Form 1155r or DD Form 1155r-1 may be

printed on the reverse of DD Form 1155.

(b) Conditions for Use.
(1) Use as a Purchase Order of Not More Than $2,500 in the United States,

its Possessions, and Puerto Rico. DD Form 1155 is authorized for negotiated

purchases of not more than $2,500 within the United States, its possessions, and

Puerto Rico, provided:
(i) The procurement is unclassified, except that DD Form 1155 may be

used for classified procurements if:
(A) the Military Security Requirements clause in 7-104.12 is in-

serted in the Schedule;
(B) DD Form 254 (Contract Security Classification Specification)

(see 16-811) is incorporated in the purchase order; and

(C) the contractor's acceptance of the purchase order is obtained by

use of DD Form 1155r at the time of issuance of the order.

(ii) No clause covering the subject matter of any clause set forth in this

Regulation, other than clauses set forth on DD Form 1155r and

clauses referred to in (iii) through (xviii) below, in 3-608.3,

3-608.4, 14-302, 14-303, 14-304, and 14-306(c) are to be used.

(iii) When the contract specifies the delivery of data, the clauses in

7-104.9 shall be added as appropriate in accordance with the in-

structions contained in Section 1X„ Parts 2, 5, or 6.

(iv) When required by Section VI, Part 4, the clause set forth in 6-403

shall be added.
(v) When required, the Extent of Quantity Variation clause set forth in

1-325 shall be added.
(vi) When required by Section IV, Part 6, Humane Slaughter of

Livestock, the procedures set forth in 4-604 shall be followed.

(vii) The Material Inspection and Receiving Report (M1RR) clause shall

be inserted in the Schedule as provided by 7-104.62 when the

purchase is to be assigned to another activity for administration. The

clause may also be inserted when otherwise desired by the purchase

office.
(viii) When Government property having an acquisition cost in excess of

$25,000 is to be furnished (for use in performance of contract or for

repair), the appropriate Government Property clause or clauses in

7-104.24 shall be inserted in the Schedule. When Government pro-

perty having an acquisition cost not in excess of $25,000 is to be

3-608.2
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furnished for use in performance of the contract or for repair, the
Government-Furnished Property (Short Form) clause in 7-104.24(f)
shall be inserted in the Schedule; provided that use of the clause shall
be optional when the acquisition cost of property furnished for repair
is not in excess of $2,500. When a Government Property clause is in-
serted in the Schedule, the contractor's signature shall be obtained
on DD Form 1155r.

(ix) When the contract is for Military Assistance Program items, the
"United States Products (Military Assistance Program)" certificate
and cluse (see 6-703.3 and 6-703.4) shall be inserted in the
Schedule, and Clause 6 of the General Provisions (Foreign Supplies)
deleted. In addition, the contractor's signature shall be obtained on
DD Form 1155r.

(x) When more than standard commercial preservation, packaging,
packing and marking is required, the appropriate clause in 7-104.67
may be used.

(xi) The clauses in 7-104.48 and 7-104.49 may be used in accordance
with the provisions of 1-1208.

(xii) When the contract is for mortuary services:
(A) the following clauses shall be inserted in the Schedule—

( I) the Specification clause in 7-1201.4;
(II) the Delivery and Performance clause in 7-1201.7;
(III) the Subcontracting clause in 7-1201.8;
(IV) the Inspection clause in 7-1902.4;
(V) the Professional Requirements clause in 7-1201.11;
(VI) the Facility Requirements clause in 7-1201.12; and
(VII) the Preparation History clause in 7-1201.13;

(B) the Additional Default Provision clause in 7-1201.9 shall be in-
serted in the Schedule, with the following substitution for para-
graph (a) and the first sentence of paragraph (b) of that clause:

(a) This clause supplements the "Termination for Default" clause of this con-
tract.

(b) This contract may be-terminated for default by written notice if during the
performance of this contract:

(C) The Changes clause in 7-1902.2 shall be substituted for para-
graph 17 of the Additional General Provisions on DD Form
1155r.

(xiii) When required by Section VI, Part 8, the clause in 7-2003.53 shall
be added.

(xiv) When required by Section I, Part 3, the clause in 7-104.59 shall be
added.

(xv) When required by Section XII, Part 10, the clause in 7-1903.41(b)
shall be added.

(xvi) When required by 19-213.2, the clause in 7-104.74 shall be added.
(xvii) In accordance with 1-330, the clause in 7-104.45(a) or 7-1912 may

be inserted.
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Part 12—Cost Accounting Standards

3-1200 Cost Accounting Standards.

3-1201 General. Public Law 91-379, 50 U.S.C. App. 2168, as implemented

by the Cost Accounting Standards Board (see Appendix 0) requires the develop-

ment of Cost Accounting Standards to be used in connection with negotiated na-

tional defense contracts and disclosure of cost accounting practices to be used in

such contracts.
3-1202 Definitions. When used in this Part, the words and terms defined in

Appendix 0 shall have the meanings set forth therein. In addition, the words and

terms defined in this paragraph shall have the meanings set forth below:

(i) "Net awards" means the obligated value of negotiated national

defense prime contracts, awarded in the reporting period, minus

cancellations, terminations, and other credit transactions relat-

ing thereto.
(ii) "Company" includes all divisions, subsidiaries, and affiliates of

the contractor under common control.
3-1203 Prime Contractor Disclosure Statement(s).
(a) Solicitation Notice. The notice entitled Disclosure Statement—Cost Ac-

counting Practices and Certification in 7-2003.67(a) shall be inserted in all sol-

icitations which are likely to result in a negotiated contract exceeding $100,000,

except when the price is (i) based on established catalog or market prices of com-

mercial items sold in substantial quantities to the general public, or (ii) set by law

or regulation. The notice shall not be inserted if the method of procurement util-

ized is:
(1) Small Business Restricted Advertising (1-706.5(b) or

1-706.7(c)).
(2) Partial Small Business Set-Aside (1-706.6).

(3) Labor Surplus Area Set-Aside (See 1-804).

The notice should also be excluded from solicitations sent to the Canadian Com-

mercial Corporation, or solicitations which will result in contracts executed and

performed in their entirety outside the United States, its territories and posses-

sions.
(b) Pre-Award Submission of Disclosure Statement(s). Each offeror sub-

mitting an offer which could result in a negotiated contract exceeding $100,000

shall furnish copies of his Disclosure Statement(s) to the offices listed in para-

graph (c) below concurrently with the submission of his proposal to the PCO ex-

cept when the offeror has executed the Certificate of Monetary Exemption or the

Certificate of Previously Submitted Disclosure Statement (see 7-2003.67(a)).

More than one Disclosure Statement may be required in connection with the

award of a contract (see paragraph 351.40(a) of Appendix 0). Award of a con-

tract shall not be made until a determination has been made by the cognizant

ACO that a Disclosure Statement is adequate (see 3-1205(b) ) unless, in order to

protect the interests of the Government, the PCO waives this requirement. In this

event, a determination shall be made as soon after award as possible.

(c) Distribution of Disclosure Statement(s). The offeror shall distribute his

Disclosure Statement(s) as follows:

3-1203
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(i) Original and one copy to the cognizant Contract Administration
Office (Attn: ACO) (see DoD Directory of Contract Adminis-
tration Components DoD 4105.59H) unless otherwise specified
in accordance with 3-1208(c);

(ii) one copy to the cognizant contract auditor;
and

(iii) one copy to the Cost Accounting Standards Board,
441 G Street, N.W., Washington, D. C. 20548, within 10 days
after the determination of adequacy pursuant to 3-1205(b).

(d) Post-Award Submission of Disclosure Statement(s). Post-award submission
of Disclosure Statement(s) may be authorized only when the PCO has made a
written determination that such authorization is essential (i) to the national
defense, (ii) because of the public exigency, or (iii) to avoid undue hardship.
Each determination shall set forth facts which clearly support the determination
to authorize post-award submission, and a copy of the determination shall be in-
cluded in the contract file. Authorization issued pursuant to this paragraph shall
specify the period of time, not to exceed 90 days after contract award, within
which disclosure must be made.

(e) Determination of Secretary That It Is Impractical To Secure Disclosure
Statement(s). If the Assistant Secretary (Installations and Logistics) for a Military
Department or the Director for the Defense Supply Agency, the Defense Commu-
nications Agency, the Defense Nuclear Agency, or the Defense Mapping Agency
determines that it is impractical to secure the Disclosure Statement(s) in ac-
cordance with the clause in 7-104.83(a) and this Part, he may authorize award of
such contract without obtaining such Statement(s). This authority shall not be
delegated. He shall, within 30 days thereafter, submit a report to the Cost Ac-
counting Standards Board, setting forth all material facts.

(f) Privileged and Confidential Information in Disclosure Statement(s). If the
offeror or contractor notifies the contracting officer that the Disclosure State-
ment contains trade secrets and commercial or financial information which is
privileged and confidential, the Disclosure Statement will be protected and will
not be released outside the Government (see paragraph (a)(1) of the Cost Ac-
counting Standards clause in 7-104.83(a)).

(g) Amendment of Disclosure Statements. Amendments of a Disclosure State-
ment after contract award shall be processed in accordance with paragraph
351.120 of Appendix 0,3-1205( d ), and 3-1207.

3-1204 Contract Clauses.
(a) The clauses in 7-104.83 shall be inserted in all negotiated contracts ex-

ceeding $100,000, except when the price is based on established catalog or mar-
ket prices of commercial items sold in substantial quantities to the general public
or is set by law or regulation. In addition to the foregoing exceptions, the clause
shall not be included in the following contracts:

(i) contracts awarded pursuant to Small Business Restricted Ad-
vertising (see 1-706.5(b) and 1-706.7(c));

(ii) contracts awarded pursuant to Partial Small Business Set-Aside
(see 1-706.6);

(iii) contracts awarded pursuant to the authority of Section 8(a) of
the Small Business Act (15 U.S.C. 637(a) (see 1-705.5));
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(iv) contracts awarded pursuant to the Labor Surplus Area Set-
Aside Procedure (1-804);

( v) contracts for which the Cost Accounting Standards Board has
approved a waiver or exemption pursuant tto Paragraph 331.30
of Appendix 0; or

(vi) contracts which are executed and performed in their entirety
outside the United States, its territories and possessions.

(b) Consistent with (v) above, the Cost Accounting Standards Board has
provided for the exemption of contracts of $500,000 or less under certain circum-
stances. Section 331.30( b)(8) of Appendix 0 prescribes the circumstances under
which such an exemption is applicable. In order to effectively administer the
requirements of that Section, the solicitation notice in 7-2003.67( b) shall be in-
serted in all solicitations requiring the inclusion of the solicitation notice in
7-2003.67(a).

3-1205 Review of Prime Contractor Disclosure Statements and Changed
Practices.

(a) ACO and Auditor Support Responsibility. When DoD has contract ad-
ministration cognizance of a contractor, required Disclosure Statements will be
reviewed by the cognizant ACO and auditor for all Government agencies includ-
ing, but not limited to, DoD, NASA, AEC, and GSA.

(b) Determination of Adequacy. The cognizant contract auditor shall perform
an initial review of a Disclosure Statement to ascertain whether it adequately
describes the offeror's cost accounting practices. In order to be deemed adequate,
the Disclosure Statement must be current, accurate, and complete. Upon comple-
tion of this initial review the results shall be reported to the ACO. When the ACO
determines that adequate disclosure has not been made, he shall identify the areas
of inadequacy and request a revised Statement and so advise the auditor and
PCO. When the ACO determines that the Disclosure Statement is adequate, he
shall notify the offeror in writing with a copy to the auditor and the PCO. Notifi-
cation of adequacy or inadequacy shall normally be made within 30 days after
receipt of a Disclosure Statement by the ACO. In addition, the notice shall state
that a disclosed practice shall not, by virtue of such disclosure, be deemed to be a
proper, approved, or agreed to practice for pricing proposals or accumulating and
reporting contract performance cost data. The contract may be awarded when it
is determined that an adequate disclosure has been made (see 3-1203( b)).

(c) Determination of Compliance. Subsequent to the issuance of the above
notification, a more detailed review of the Disclosure Statement shall be made by
the auditor to ascertain whether the disclosed practices are in compliance with
Cost Accounting Standards and, for DoD procurements, with Section XV; the au-
ditor shall advise the ACO of his findings. The ACO shall take action regarding
noncompliance with Cost Accounting Standards in accordance with 3-1212. A
revised Disclosure Statement may be required. In addition, adjustment of the
prime contract price or cost allowance in accordance with 3-1207(b) may be
required. Noncompliance with Section XV shall be processed separately in ac-
cordance with normal administrative practices.

(d) Review of Changed Practices.
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(1) When a change to disclosed practices is proposed or required, a
description of the changed practices shall be distributed in accordance with
3-1203(c). The cognizant contract auditor shall review the changed practices for
adequacy and compliance (as defined in (b) and (c) above) concurrently. Upon
completion of the review, the results shall be reported to the ACO. When the
ACO determines that the changed practices are adequate and in compliance, he
shall so notify the contractor with a copy to the auditor.

(2) When the ACO determines that the description of the changed prac-
tices is not adequate, or the changed practices are not in compliance, he shall
identify the deficiencies and so notify the contractor with a copy to the auditor.
This notice shall require the contractor to advise the ACO and the auditor of the
corrective action that has been taken or is to be taken. Resubmission of the
changed practices will be required. In the event the contractor has submitted an
adequate description of the changed practices but these practices are determined
to be in noncompliance and the contractor does not agree, the ACO shall issue an
adequacy determination with the stipulation that if those changed practices are
implemented for the purpose of pricing or costing Government contracts, the
contractor shall be considered in noncompliance and the ACO shall take action
in accordance with 3-1212.

(3) When a change to established (nondisclosed) practices is proposed or
required, it shall be processed in accordance with (1) and (2) above except that
no submission is required to be made to the Cost Accounting Standards Board.

3-1206 Subcontractor Disclosure Statements.
(a) Disclosure Statements furnished by a subcontractor pursuant to the Cost

Accounting Standards clause, should, except as provided in (b) or (c) below, be
submitted to the prime contractor or higher tier subcontractor.

(b) A subcontractor may satisfy the requirement to submit Disclosure State-
ment(s) by identifying to the prime contractor or higher tier subcontractor the
ACO to whom his Disclosure Statement was previously submitted.

(c) When a subcontractor considers that his Disclosure Statement contains
information that is privileged and confidential, he may, with the approval of the
prime contractor, submit it direct to the ACO and auditor having cognizance of
the prime contractor's facility. The prime contractor ACO shall furnish copies to
the ACO and auditor cognizant of the subcontractor for use in administration of
the Cost Accounting Standards Clause.

(d) Post-award submission of the subcontractor's Disclosure Statement (see
3-1203(d)) must be approved by the ACO having cognizance of the prime con-
tractor.

(e) A determination that it is impractical to secure a subcontractor's Disclo-

sure Statement must be made in accordance with 3-1203(e).
3-1207 Contract Price Adjustments.
(a) Modifications to Disclosure Statements or Established Practices. Paragraph

(a)(4) of the Cost Accounting Standards clause (7-104.83(a)) provides for ad-

justment of contract price under certain circumstances. The cognizant ACO is

responsible for obtaining the contractor's cost impact proposal and for the con-

duct of all negotiations of such adjustments to all Government prime contracts.
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(b) Failure to Comply With Cost Accounting Standards Clause. Paragraph
(a)(5) of the Cost Accounting Standards clause ( ASPR 7-104.83(a)) provides
for an adjustment of the prime contract price or cost allowance, as appropriate, if
the contractor or a subcontractor fails to comply with an applicable cost account-
ing standard or fails to follow any disclosed accounting practice and such failure
results in any increased cost paid by the Government. The cognizant contract au-
ditor shall be responsible for the conduct of audits as necessary to disclose such
failures. The cognizant ACO shall negotiate all resultant prime contract adjust-
ments, including applicable interest.

(c) Conduct of Negotiations and Execution of Supplemental Agreements. The
cognizant ACO shall require the contractor to include in the cost impact
proposal, proposals for adjustment to subcontracts containing the Cost Account-
ing Standards clause. Negotiations pursuant to (a) and (b) above shall be con-
ducted on behalf of all Government agencies including, but not limited to, DoD,
NASA, AEC, and GSA. As part of these negotiations the ACO shall also deter-
mine the effect of the change in accounting practices on each subcontract being
performed by the contractor and containing the Cost Accounting Standards
clause. The ACO shall invite purchasing offices to participate in negotiations of
adjustments when the price of any of their contracts will be increased or
decreased by $10,000 or more. At the conclusion of negotiations the following
actions shall be taken by the ACO:

(i) Execute supplemental agreements to DoD prime contracts. If
additional funds are required, request them from the ap-
propriate PCO.

(ii) Prepare a negotiation memorandum in accordance with 3-811.
This negotiation memorandum is of particular importance in
that it will be used in reviewing the effectiveness of Cost Ac-
counting Standards, Rules and Regulations. Copies of the
memorandum shall be furnished to cognizant auditors and con-
tracting officers of other agencies which have prime contracts
affected by the negotiation. Such other agencies shall execute
supplemental agreements in the amounts negotiated.

3-1208 Assignment of Contract Administration Responsibility.
(a) When DoD has contract administration cognizance of a contractor facili-

ty, the Administrative Contracting Officer (ACO) cognizant of the facility shall
be responsible for performance of the functions in 1-406(c)(lix) through (lxii)
notwithstanding retention of responsibility by the purchasing office for adminis-
tration of the contract or specific functions thereunder (see Section XX, Part 7).
The cognizant ACO shall perform the functions cited above in I-406(c) for DoD
and all other Government agencies having contracts at that facility (NASA, AEC,
GSA, etc.).

(b) When a purchasing office retains responsibility for administration of a
contract containing the Cost Accounting Standards clause (7-104.83(a)), the
procuring contracting officer shall forward one copy of the contract to the con-
tract administration office cognizant of the contractor's facility (see DoD
4105.59H). The following notation will be inserted in bold print on the face of
the contract:

"FOR COST ACCOUNTING STANDARDS
ADMINISTRATION ONLY"
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(c) in some instances the contracting officer cognizant of a contractor facili-
ty will be the representative of a Government agency other than DoD. A list of
such assignments will be published from time to time in Defense Procurement

Circulars. When prime contract awards are to be made to such contractors, Item

1 of the solicitation provision in 7-2003.67(a) shall be modified by deleting the
words "see DoD Directory of Contract Administration Components (DoD
4105.59H)" and inserting the appropriate address. The PCO shall assure that
when a contract containing the Cost Accounting Standards clause (7-104.83(a))

is awarded to a contractor whose facility is under the cognizance of a non-DoD
organization, that a copy of such contract, stamped as indicated in (b) above, is
forwarded to the contract administration office of the cognizant agency if the
contract is not assigned for field administration. That contracting officer will per-
form the functions in 1-406(c)(lix) through (lxii) for DoD.

3-1209 Additional Documentation. The ACO shall prepare a memorandum
indicating action taken on advisory audit reports which do not result in contract
price adjustments.

3-1210 Cost Accounting Standards Board Report.
(a) An annual report is required to be furnished to the Cost Accounting

Standards Board (CASB) by the DoD and other Government agencies within 120

days after the close of each calendar year to provide the CASB with information

to assess the effectiveness of the CASB publications and to reveal problem areas
requiring new or revised Standards, Rules, and Regulations. The DoD report will

include information for all affected contracts, including other Federal agencies'

contracts, for which DoD has cognizance. The first report will cover the six-

month period ending December 31, 1972. Subsequent reports will cover the full
calendar year. RCS DD-I&L(A)1222 is assigned to this reporting requirement.

(b) Each affected Contract Administration Office and Defense Contract

Audit Agency (DCAA) activity shall collect and report the information outlined

in (c) below. Comments requested in (c)(8) should also be furnished by purchas-

ing activities. Each Military Department and affected Defense agency shall review

reports originating within their Departments and forward a consolidated report to

OASD(I&L)(PP) within 60 days following the end of each calendar year. DCAA

activities will only report items as noted in (c)(5) below.

(c) Information to be Included in the Report to the CASB.

( I ) Disclosure Statement Reviews for Adequacy
Initial Submissions Due to

Submissions Changed Practices

Number of statements reviewed:

Number of statements returned to
contractors due to inadequacy:

Number of inadequate entries for
each statement item:

Item Number  

Item Number  
(continue us required)
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This portion of the report is intended to show the number of Disclosure State-

ments from prime contracts that have been reviewed by the cognizant ACO and

the number that were found to be inadequate and returned to the contractor.

Resubmissions will not be counted. Informal discussions with contractors con-

cerning their Disclosure Statements and voluntary corrections furnished by con-

tractors shall not be reported.
(2) Noncompliance with Disclosed Practices and Standards. Number of

Noncompliance Determinations Issued During the Year.

Preaward
Performance
Total

Noncompliances reported will include only those cases where the prime or sub-
contractor has been formally notified by the ACO. Each formal determination of
noncompliance will be counted only once irrespective of the number of disclosed
practices or Standards involved. If a formal determination of noncompliance in-
volves one or more contracts or proposals, the determination shall be reported
only once. A determination which involves both proposals and performance on
existing contracts or disclosed practices and performance on existing contracts
shall be reported as a performance determination only.

(3) Number of Disclosed Practices and Cost Accounting Standards Involved
in the Noncompliance Determinations Issued During the Year.

Disclosed Practices
Item No. 
Item No. 

(Continue as required)

Total Number of Disclosed Practices Involved
Less: Number Also Involving Standards

Total Number Involving Disclosed Practices Only

Cost Accounting Standards
4 CFR 401
4 CFR 402
4 CFR 403
4 CFR 404
4 CFR 405
4 CFR 406
4 CFR 407

(Other Standards when issued)
Total Number of Cost Accounting

Standards Involved

Preaward Performance
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This part of the report will give a numeric count of the disclosed practices and
Cost Accounting Standards by Disclosure Statement item number and Standard,
respectively, involved in the noncompliance determinations issued during the
year. Each Disclosure Statement item number and each Standard for each issue
cited in the noncompliance determination will be identified and counted. The fol-
lowing two examples illustrate how the noncompliance determination should be
counted.

EXAMPLE 1. An ACO receives an audit report on a proposal indicating a
noncompliance with Standard 402 and Item 3.2.3. of the contractor's Disclosure
Statement. The ACO makes a determination of noncompliance. The ACO should
record a noncompliance with Item 3.2.3. of disclosed practices under the
preaward column. He should also include the noncompliance in the totals under
"Less: Number Also Involving Standards." In addition, he should record a non-
compliance with Standard 402 in the preaward column.

EXAMPLE 2. An ACO receives an audit report on a contract containing
the Cost Accounting Standards clause indicating two instances of noncompliance
with Standard 401 in the accounting practices of the contractor with regard to
travel expenses and freight expenses. The ACO makes a determination of non-
compliance on both issues. The ACO should record the noncompliances by in-
dicating two in the count of the noncompliances with Standard 401.

(4) Disposition of Noncompliance Determinations During the Year.

Total Noncompliance Determinations
Issued During the Year

Plus: Total Noncompliance Determinations
Open - Beginning of Year

Minus: Total Noncompliance Determinations
Closed During the Year:

Through Resolution
Through Nonacceptance of Proposal

Equals: Total Noncompliance Determinations
Open - End of Year

Preaward Performance

This part of the report will account for the disposition of noncompliance deter-
minations. Noncompliance determinations which did not result in the award of a
Cost Accounting Standards covered contract will be reported as closed during the
year through nonacceptance of the proposal. Noncompliance determinations in-
volving more than one Disclosure Statement item or Standard will be reported as
closed only when all such issues have been resolved.

(5) Increased Costs Recovered Through Noncompliance Determinations
Closed During the Year.
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Number Increased Costs Recovered

3:185

Type
Preaward
Performance

Total

This part of the report is to show the increased costs recovered through the
resolution of noncompliance determinations for the year. The total number
shown above should agree with the Total Noncompliance Determinations Closed
During the Year through Resolution as reported in (4) above. For proposal non-
compliance, increased costs recovered is taken to mean the difference between
an original proposal and a revised one submitted to correct the noncompliance. It
shall also include any amounts recovered as indicated by the Pricing Negotiation
Memorandum (PNM) required to be furnished by the PCO pursuant to 3-811.

(6) Substance of Determinations of Noncompliance With CASB Standards.
This part of the report will consist of a summary of the noncompliances with

CASB Standards cited in the ACO's determinations. Determinations which cite
substantially the same manner of noncompliance will be reported only once. Each
entry should state the substance of the noncomplaince being reported and should
be grouped with other noncompliances relating to the same Standard, e.g.,

4 CFR 401
(State substance of first noncompliance)

(Continue for each additional noncompliance)

Only those noncompliances cited by ACOs in determinations which have been
furnished to contractors in writing shall be included in the report. Contract ad-
ministration activities will furnish the data required for (2) through (6) of this re-
port.

(7) Equitable Adjustments.
This part of the report is to show for each Federal agency the number and

value of equitable adjustments completed during the reporting period cbvering
new Standards which resulted in cost increases and the number and value of
equitable adjustments which resulted in Cost decreases. A separate report will be
prepared for each Standard. In addition, when the equitable adjustments involve
more than one Standard, an additional consolidated report will be prepared citing
the Standards involved. The final result of each negotiated agreement will be
shown as a net increase or decrease for each agency affected.

Standard (Cite Standard or Standards Involved)

Cost Increase Cost Decrease
Number of Number of
Negotiated Total Negotiated Total

Federal Agency Agreements Dollars Agreements Dollars
DOD
NASA
GSA
(Etc.)
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The following two examples indicate how the reports received from the individual
ACO's will be consolidated:

EXAMPLE 1. One ACO reports a negotiated agreement with a contractor
to recognize Standard 4 CFR 403. Numerous contracts of DoD and NASA are in-
volved. Some NASA contracts are increased, others are decreased for a net
decrease to NASA of $100,000. In the case of DoD there is a net increase of
$85,000. A second ACO reports a negotiated agreement involving 4 CFR 403 in
which there is a net increase to NASA of $90,000 and a net decrease to DoD of
$90,000. In a third negotiated agreement an ACO reports a decrease to NASA of
$10,000 and an increase to DoD of $10,000. No other negotiated agreements in-
volving only 4 CFR 403 are reported.

Using the above format, Standard 4 CFR 403 would be cited. For DoD,
under the Heading "Cost Increase," the figure "2" would be inserted together
with the dollar figure of "$95,000" ($85,000 plus $10,000). Under the "Cost
Decrease" the figure "1" would be inserted as well as the dollar figure of
"$90,000." For NASA the figure "1" would be shown under "Cost Increase"
together with "$90,000." Under "Cost Decrease" the figure "2" would be shown
along with "$110,000."

EXAMPLE 2. One ACO reports a negotiated agreement involving Stan-
dards 4 CFR 403 and 4 CFR 404. There is a net increase to DoD of $25,000, a
decrease to NASA of $15,000, and a decrease to AEC of $5,000. A second ACO
reports a negotiated agreement involving 4 CFR 404 and 4 CFR 405. There is a
net decrease to DoD of $20,000 and a decrease to NASA of $10,000. A third
ACO reports a negotiated agreement involving 4 CFR 403 and 4 CFR 405. There
is a net decrease to DoD of $10,000 and an increase to AEC of $15,000.

Using the above format, Standards 4 CFR 403, 404, and 405 would be
cited. For DoD the figures under "Cost Increase" would be "1" and "$25,000"
respectively. The figures under "Cost Decrease" would be "2" and "$30,000."
For NASA the figure "0" would be inserted for both the numbers and dollars
under "Cost Increase." The "Cost Decrease" figures would be "2" and
"$25,000." For AEC under "Cost Increase" the figures would be "1" and
"$15,000." The figures under "Cost Decrease" would be "1" and "$5,000."

(8) Comments on CASB Promulgations.
a. Comment on the effect of the Disclosure Statement require-

ment and Standards issued with respect to:
I. Contractors' proposals.
2. Cost estimation.
3. Contract negotiation.
4. Contract administration.
5. Audits of contract proposals.
6. Audits of incurred costs.

Comments shall deal with the effect of CASB publications both individually and
in total. For example, there may be improvements noted in contractors' proposals
or there may be information now required that is not useful or necessary. Corn-
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ments of any other type may be furnished. Contract administration and purchas-

ing activities shall provide comments for items / through 4. DCAA shall provide
comments for items 5 and 6.

b. Suggestions and recommendations for revising CASB Stan-
dards, Rules, or Regulations to:
1. Improve their effectiveness.
2. Facilitate the conduct of negotiations.
3. Facilitate the effectiveness of the procurement func-

tion.
4. Facilitate the effectiveness of the audit function.

All information required to be furnished under this paragraph (5) involves per-
sonal opinion and judgment. However, to the extent possible each comment or
recommendation should be substantiated through use of examples and actual data
to support the logic of the suggestions and recommendations. Contract adminis-

.tration and purchasing activities shall provide comments for items 1 through 4.
(9) Docket Numbers of Dispute Cases Involving Cost Accounting Standards

Board Promulgations.

ABSCA Docket Numbers New Cases Old Cases Taken to Court
of All Open Cases of Claims

In the first column list the docket number of all appeals cases that are before the
Armed Services Board of Contract Appeals (ASBCA). For those cases that were
assigned docket numbers in the period covered by the report, place an "x" in the
column under New Cases. Other cases carried over from previous periods will be
marked with an "x" under Old Cases. When a contractor has taken an appeal to
the Court of Claims, an "x" will be placed in that column.

3-1211 Waiver of Cost Accounting Standards, Rules and Regulations. In
some instances contractors or subcontractors may refuse to accept all or part of
the provisions of the Cost Accounting Standards clause in 7-104.83(a). If the
PCO determines that it is impractical to obtain the materials, supplies or services
from any other source, he shall prepare the documentation required by Paragraph
331.30(c) of Appendix 0 together with information indicating the date by which
a reply is needed to meet the contract placement date. Data required by
331.30(c)( 1 )( iii) and 331.30(c)(2)(i) of Appendix 0 is available from the DD
350 Data Bank and may be obtained by contacting the Procurement and
Economic Information Division, OASD(C), Washington, D. C. 20301, or calling
202-697-5619. This documentation and information shall be forwarded through
channels to the Office of the Assistant Secretary of Defense (I&L) PP, Washing-
ton, D. C. 20301. When a waiver is being requested for substantially the same
product or service from the same contractor for which a waiver has previously
been granted by the Cost Accounting Standards Board, such request for waiver
and its documentation may be submitted directly to the Chairman, Cost Account-
ing Standards Board, by the Assistant Secretary (I&L) for a Military Department
or the Director of the Defense Supply Agency.
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3-1212 Administration of Noncompliance Issues.

(a) Initial Finding of Compliance or Noncompliance. The ACO shall, upon
receipt of a noncompliance report from the auditor, make an initial finding of
compliance or noncompliance within 15 days and advise the auditor.

(b) Notification to Contractor. If an initial finding of noncompliance is made,
the ACO shall immediately notify the contractor in writing of the exact nature of
the noncompliance and request him, within 30 days, to agree or submit reasons
why he considers his existing practices are in compliance.

(c) Agreement of Contractor. If the contractor agrees, he shall:
(i) correct the noncompliance; and
(ii) submit the information required by paragraph (a) of the Administra-

tion of Cost Accounting Standards clause (7-104.83( b )).
(d) Review of Contractor Change. Upon receipt of the information required

in (c) above indicating agreement with the noncompliance, the ACO shall review
the accounting change for adequacy and compliance concurrently in accordance
with 3-1205(d). Upon completion of the review indicating that the change is both
adequate and in compliance, the contractor shall be notified and requested to
submit the cost impact proposal required pursuant to paragraph (b) of the Ad-
ministration of Cost Accounting Standards clause (7-104.83(b)). It shall be in
sufficient detail to permit evaluation and negotiation of the cost impact upon
each contract and subcontract containing the Cost Accounting Standards clause.
It shall contain as a minimum the following information:

(i) identification of all contracts and subcontracts containing the Cost
Accounting Standards clause; and

(ii) the effect on each contract and subcontract from the date of failure
to comply until the noncompliance is corrected.

(e) Receipt of Cost Impact Proposal. Upon receipt of an acceptable proposal
from the contractor, the ACO shall promptly analyze the proposal with the
assistance of the auditor and negotiate the contract price adjustments pursuant to
3-1207.

(f) Failure to Submit Cost Impact Proposal. If the contractor fails to furnish
the cost impact proposal in the form and time specified, the ACO shall take ac-
tion in accordance with paragraph (h) below.

(g) Disagreement of Contractor. The ACO shall review the contractor's sub-

mission in (b) above and make a determination of compliance or noncompliance.

(h) Decision of Contracting Officer.
(1) If the ACO makes a determination of compliance, he shall notify the

Contractor with a copy to the auditor.
(2) If the ACO makes a determination of noncompliance, or if the con-

tractor fails to furnish the cost impact proposal, the ACO, with the assistance of

the auditor shall estimate the cost impact of the noncompliance on contracts and

subcontracts containing the Cost Accounting Standards clause.

(3) If the ACO's estimate indicates increased costs to the Government, he

shall notify the contractor and request agreement as to the cost or price adjust-

ment, together with any applicable interest. The contractor shall also be advised

that in the event no agreement on the cost or price adjustment is reached within

20 days, action may be taken in accordance with paragraph (b) of the Cost Ac-

counting Standards clause (7-104.83(a)). If the ACO subsequently takes such ac-
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tion, he shall also consider appropriate action to protect the interests of the

Government, pursuant to Appendix E, Part 6, with respect to the amount thus de-

manded from the contractor.
(4) If the ACO's estimate indicates there are no increased costs as a result

of the noncompliance, and the contractor refuses to take corrective action, the

ACO shall notify the contractor in writing that he is in noncompliance, that cor-

rective action should be taken, and that if such noncompliance subsequently
results in increased costs to the Government, the provisions of the Cost Account-
ing Standards clause shall be enforced.

3-1213 Administration of Equitable Adjustments for New Standards.
(a) Additional Solicitation Notice. Those solicitations required by 3-1203(a)

to include the solicitation notice in 7-2003.67(a) shall also include the notice en-
titled Additional Cost Accounting Standards Applicable to Existing Contracts in
7-2003.67(c). The PCO shall assure that the contractor's response to the notice
is made known to the ACO. This may be accomplished by attaching a copy of the
response to the copy of the contract provided the ACO.

(b) Requirement for Equitable Adjustment. Contracts and subcontracts con-
taining the Cost Accounting Standards clause (7-104.83(a)) may require equita-
ble adjustment to comply with new cost accounting standards. Such adjustments
are limited to contracts and subcontracts awarded prior to the effective date of
each new standard. A new standard becomes applicable prospectively to these
contracts and subcontracts when a new contract or subcontract containing the
clause is awarded on or after the effective date of such new standard. Contractors
are encouraged to submit to the ACO any change in accounting practice in an-
ticipation of complying with a new standard as soon as practicable after the new
standard has been finally promulgated by the Cost Accounting Standards Board.
Equitable adjustment is limited to those circumstances when a change in cost ac-
counting practices is required to implement a new standard.

(c) Review of Contractor Change. Upon receipt of information required pur-
suant to paragraph (a) of the Administration of Cost Accounting Standards
clause (7-104.83(b)) from the contractor indicating an accounting change is
required to comply with a new standard, the ACO shall review the proposed
change concurrently for adequacy and compliance in accordance with
3-1205(d). Upon completion of the review indicating that the change is both
adequate and in compliance, the contractor shall be notified and requested to
submit the cost impact proposal required pursuant to paragraph (b) of the Ad-
ministration of Cost Accounting Standards clause (7-104.83(b)). It shall be in
sufficient detail to permit evaluation and negotiation of the cost impact upon
each contract and subcontract containing the Cost Accounting Starniards clause.
It shall contain as a minimum the following information:

(i) identification of each additional standard, together with contract and
subcontracts containing the Cost Accounting Standards clause hav-
ing an award date prior to the effective date of such standard; and

(ii) the effect on each contract and subcontact from the date the
contractor is required to follow the standard until completion of the
contract or subcontract.
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(d) Receipt of Cost Impact Proposal. Upon receipt of an acceptable proposal
from the contractor, the ACO shall promptly analyze the proposal with the
assistance of the auditor and negotiate the contract price adjustments pursuant to
3-1207.

(e) Fdilure to Submit Cost Impact Proposal orReach Agreement Concerning
Cost Impact.

( I ) If the contractor does not submit a proposal in the form and time
specified or if the parties fail to agree concerning the cost impact, the ACO, with
the assistance of the auditor, shall estimate the cost impact on contracts and sub-
contracts containing the Cost Accounting Standards clause.

(2) Upon completion of the estimate indicating the effect on contract
costs, the ACO shall request agreement from the contractor as to the cost or
price adjustment. The contractor shall also be advised that in the event no agree-
ment on the cost or price adjustment is reached within 20 days, action may be
taken in accordance with the Disputes clause of the contract. If the ACO issues a
unilateral determination under the Disputes clause, he shall consider appropriate
action to protect the interests of the Government, with respect to the amount de-
manded from the contractor, pursuant to Appendix E, Part 6.

3-1214 Administration of Voluntary Changes.
(a) Notification of Proposed Change. When a contractor who has contracts

or subcontracts containing the Cost Accounting Standards clause (7-104.83(a))
plans to make a voluntary change to an accounting practice, he must submit the
information required by paragraph (a) of the Administration of Cost Accounting
Standards clause ( 7-104.83( b ) ).

(b) Review of Contractor Change. Upon receipt of the information required
in (a) above, the ACO shall review the accounting change concurrently for
adequacy and compliance in accordance with 3-1205(d). Upon completion of
the review indicating that the change is both adequate and in compliance, the
contractor shall be notified and requested to furnish the cost impact proposal
required pursuant to paragraph (b) of the Administration of Cost Accounting
Standards clause (7-104.83(b)). It shall be in sufficient detail to permit evalua-

tion and negotiation of the cost impact upon each contract and subcontract con-
taining the Cost Accounting Standards clause. It shall contain as a minimum the

following information:
(i) identification of all contracts and subcontracts containing the Cost

Accounting Standards clause; and
(ii) the effect on each contract and subcontract from the effective date

of the proposed change until completion of the contract or subcon-
tract.

(c) Receipt of Cost Impact Proposal. Upon receipt of an acceptable proposal

from the contractor, the ACO shall promptly analyze the proposal with the

assistance of the auditor for purposes of determining whether or not the proposed

change will result in increased costs being paid by the United States. In consider-

ing the proposed adjustments to subcontracts containing the Cost Accounting

Standards clause for the purposes of determining whether increased cost to the

United States will result from the change, the ACO shall not consider the effect of

the proposed adjustments upon the prime contracts and subcontracts under which
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the subcontracts were entered into. If the ACO determines that the proposed ad-
justments will not result in an increase in the aggregate cost to be paid under the
contracts and subcontracts, containing the Cost Accounting Standards clause, he
shall promptly negotiate the contract price adjustments pursuant to 3-1207. If the
ACO determines that the proposed adjustments will result in an increase in the
aggregate cost to be paid under the contracts and subcontracts containing the
Cost Accounting Standards clause, he shall so notify the contractor and advise
him that the proposed change will not be recognized unless an agreement can be
reached which will prevent an increase in the aggregate cost to be paid under
such contracts and subcontracts.

(d) Failure to Submit Cost Impact Proposal or Reach Agreement Concerning
Cost Impact.

(1) If the contractor does not submit a proposal in the form and time
specified or if the parties fail to agree concerning the cost impact, the ACO, with
the assistance of the auditor, shall estimate the cost impact on contracts and sub-
contracts containing the Cost Accounting Standards clause.

(2) Upon completion of the estimate indicating the effect on contract
costs, the ACO shall request agreement from the contractor as to the cost or
price adjustment. The contractor shall also be advised that in the event no agree-
ment on the cost or price adjustment is reached within 20 days, action may be
taken in accordance with the Disputes clause of the contract. If the ACO issues a
unilateral determination under the Disputes clause, he shall consider appropriate
action to protect the interests of the Government, with respect to the amount de-
manded from the contractor, pursuant to Appendix E, Part 6.
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on the amount of the claim finally determined owed by the Government shall be payable to the

Contractor. Such interest shall be at the rate established by the Secretary of the Treasury pur-

suant to Public Law 92-41; 85 STAT 97 for the Renegotiation Board from the date the Contrac-

tor furnishes to the Contracting Officer his written appeal pursuant to the DISPUTES clause of

this contract, to the date of (i) a final judgment by a court of competent jurisdiction, or (ii) mail-

ing to the Contractor of a supplemental agreement for -execution either confirming completed

negotiations between the parties or carrying out a decision of a Board of Cohtract Appeals.

(h) Notwithstanding (a) above, (i) interest shall be applied only from the date payment was

due, if such date is later than the filing of appeal; and (ii) interest shall not be paid for any period

of time that the Contracting Officer determines the Contractor has unduly delayed in pursuing his

remedies before a Board of Contract Appeals or a court of competent jurisdiction.

(End of clause)

7-104.83 Cost Accounting Standards.
(a) In accordance with 3-1204, insert the following clause:

COST ACCOUNTING STANDARDS (1975 FEB)

(a) Unless the Cost Accounting Standards Board has prescribed rules or regulations exempt-

ing the Contractor or this contract from standards, rules, and regulations promulgated pursuant to

50 U.S.C. App. 2168 (Public Law 91-379, August 15,1970), the Contractor, in connection with
this contract shall:
(I) By submission of a Disclosure Statement, disclose in writing his cost accounting practices as

required by regulations of the Cost Accounting Standards Board. The required disclosures must

be made prior to contract award unless the Contracting Officer provides a written notice to the
Contractor authorizing post-award submission in accordance with regulations of the Cost Ac-

counting Standards Board. The practices disclosed for this contract shall be the same as the prac-

tices currently disclosed and applied on all other contracts and subcontracts being performed by

the Contractor and which contain this Cost Accounting Standards clause. If the Contractor has

notified the Contracting Officer that the Disclosure Statement contains trade secrets and com-

mercial or financial information which is privileged and confidential, the Disclosure Statement

will be protected and will not be released outside the Government.

(2) Follow consistently the cost accounting practices disclosed pursuant to (1) above in accu-

mulating and reporting contract performance cost data concerning this contract. If any change in

disclosed practices is made for purposes of any contract or subcontract subject to Cost Account-

ing Standards Board requirements, the change must be applied prospectively to this contract, and

the Disclosure Statement must be amended accordingly. If the contract price or cost allowance of

this contract is affected by such changes, adjustment shall be-made in accordance with subpara-

graph (a)(4) or (a)(5) below, as appropriate.
(3) Comply with all Cost Accounting Standards in effect on the date of award of this contract

or if the Contractor has submitted cost or pricing data, on the date of final agreement on price as

shown on the Contractor's signed certificate of current cost or pricing data. The Contractor shall

also comply with any Cost Accounting Standard which hereafter becomes applicable to a con-

tract or subcontract of the Contractor. Such compliance shall be required prospectively from the

date of applicability to such contract or subcontract.

(4)( A ) Agree to an equitable adjustment as provided in the changes clause of this contract if

the contract cost is affected by a change which, pursuant to (3) above, the contractor is required

to make to his established cost accounting practices whether such practices are covered by a Dis-

closure Statement or not.
( B) Negotiate with the Contracting Officer to determine the terms and conditions under which

a change to either a disclosed cost accounting practice or an established cost accounting practice,

other than a change under (4)(A) above, may be made. A change to a practice may be proposed

by either the Government or the Contractor, provided, however, that no agreement may be made

under this provision that will increase costs paid by the United States.

(5) Agree to an adjustment of the contract price or cost allowance, as appropriate, if he or a

subcontractor fails to comply with an applicable Cost Accounting Standard or to follow any prac-
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tice disclosed pursuant to subparagraphs (a)(1) and (a)(2) above and such failure results in any

increased costs paid by the United States. Such adjustment shall provide for recovery of the in-

creased costs to the United States together with interest thereon computed at the rate determined

by the Secretary of the Treasury pursuant to Public Law 92-41, 85 STAT. 97, or seven percent

(7%) per annum, whichever is less, from the time the payment by the United States was made to

the time the adjustment is effected.

(b) If the parties fail to agree whether the Contractor or a subcontractor has complied with

an applicable Cost Accounting Standard, rule, or regulation of the Cost Accounting Standards

Board and as to any cost adjustment demanded by the United States, such failure to agree shall be

a dispute concerning a question of fact within the meaning of the disputes clause of this contract.

(c) The Contractor shall permit any authorized representatives of the head of the agency, of

the Cost Accounting Standards Board, or of the Comptroller General of the United States to ex-

amine and make copies of any documents, papers, or records relating to compliance with the

requirements of this clause.

(d) The Contractor shall include in all negotiated subcontracts which he enters into the sub-

stance of this clause except paragraph (b), and shall require such inclusion in all other subcon-

tracts of any tier, except that this requirement shall apply only to negotiated subcontracts in ex-

cess of $100,000 where the price negotiated is not based on:

(i) established catalog or market prices of commercial items sold in substantial

quantities to the general public, or

(ii) prices set by law or regulation and except that the requirement shall not apply to

negotiated subcontracts otherwise exempt from the requirement to accept the

Cost Accounting Standards clause by reason of Section 331.30(b) of Title 4

Code of Federal Regulations (4 CFR 331.30(b)).

NOTE: (I) Subcontractors shall be required to submit their Disclosure Statements to the

Contractor. However, if a subcontractor has previously submitted his Disclosure Statement to a

Government Administrative Contracting Officer (ACO) he may satisfy that requirement by certi-

fying to the Contractor the date of such Statement and the address of the ACO.

(2) In any case where a subcontractor determines that the Disclosure Statement information

is privileged and confidential and declines to provide it to his Contractor or higher tier subcon-

tractor, the Contractor may authorize direct submission of that subcontractor's Disclosure State-

ment to the same Government offices to which the Contractor was required to make submission

of his Disclosure Statement. Such authorization shall in no way relieve the Contractor of liability

as provided in paragraph (a)(5) of this clause. In view of the foregoing and since the contract

may be subject to adjustment under this clause by reason of any failure to comply with rules,

regulations, and Standards of the Cost Accounting Standards Board in connection with covered

subcontracts, it is expected that the Contractor may wish to include a clause in each such subcon-

tract requiring the subcontractor to appropriately indemnify the Contractor. However, the inclu-

sion of such a clause and the terms thereof are matters for negotiation and agreement between

the Contractor and the subcontractor, provided that they do not conflict with the duties of the

Contractor under its contract with the Government. It is also expected that any subcontractor

subject to such indemnification will generally require substantially similar indemnification to be

submitted by his subcontractors.

(e) The terms defined in Section 331.20 of Part 331 of Title 4, Code of Federal Regulations

(4 CFR 331.20) shall have the same meanings herein. As there defined, "negotiated subcontract"

means "any subcontract except a firm fixed-price subcontract made by a Contractor or subcon-

tractor after receiving offers from at least two firms not associated with each other or such Con-

tractor or subcontractor, providing ( I ) the solicitation to all competing firms is identical, (2)

price is the only consideration in selecting the subcontractor from among the competing firms sol-

icited, and (3) the lowest offer received in compliance with the solicitation from among those sol-

icited is accepted."
(End of clause)

(b) Administration of Cost Accounting Standards. In accordance with 3-1204,

insert the following clause.
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ADMINISTRATION OF COST ACCOUNTING STANDARDS (1975 MAR)

For the purpose of administering Cost Accounting Standards requirements under this contract,
the Contractor shall:
(a) Submit to the cognizant Contracting Officer a description of the accounting change and the

general dollar magnitude of the change to reflect the sum of all increases and the sum of all
decreases for all contracts containing the Cost Accounting Standards clause (7-104.83(a)):

(i) for any change in cost accounting practices required to comply with a new Cost Ac-
counting Standard in accordance with paragraphs (a)(3) and (a)(4)( A ) of the clause
of this contract entitled "Cost Accounting Standards" within sixty (60) days (or such
other date as may be mutually agreed to) after award of a contract requiring such
change;

(ii) for any change to cost accounting practices proposed in accordance with paragraph
(a)(4)(B) of the clause of this contract entitled "Cost Accounting Standards" not less
than sixty (60) days (or such other date as may be mutually agreed to) prior to the
effective date of the proposed change; or •

(iii) for any failure to comply with an applicable Cost Accounting Standard or to follow a
disclosed practice as contemplated by paragraph (a)(5) of the clause of this contract
entitled "Cost Accounting Standards" within sixty (60) days (or such other date as
may be mutually agreed to) after the date of agreement of such noncompliance by
the Contractor.

(b) Submit a cost impact proposal in the form and manner specified by the cognizant Contract-
ing Officer within sixty (60) days (or such other date as may be mutually agreed to) after the date
of determination of the adequacy and compliance of a change submitted pursuant to (a)(i),
or (iii) above.
(c) Agree to appropriate contract and subcontract amendments to reflect adjustments

established in accordance with paragraphs (a)(4) and (a)(5) of the clause of this contract enti-
tled "Cost Accounting Standards."
(d) Include the substance of this clause in all negotiated subcontracts containing the clause en-

titled "Cost Accounting Standards." In addition, include a provision in these subcontracts which
will require such subcontractors, within thirty (30) days after receipt of award, to submit the fol-
lowing information to the Contract Administration Office cognizant of the subcontractor's facili-
ty.

( I ) Subcontractor's name and subcontract number.
(2) Dollar amount and date of award.
(3) Name of Contractor making the award.
(4) A statement as to whether the subcontractor has made or proposes to make any

changes to accounting practices that affect prime contracts or subcontracts con-
taining the Cost Accounting Standards clause unless such changes have already
been reported. If award of the subcontract results in making a Cost Accounting
Standard(s) effective for the first time, this shall also be reported.

(e) In the event an adjustment is required to be made to any subcontract hereunder, notify the
Contracting Officer in writing of such adjustment and agree to an adjustment in the price or esti-
mated cost and fee of this contract, as appropriate, based upon the adjustment established under
the subcontract. Such notice shall be given within thirty (30) days after receipt of the proposed
subcontract adjustment, and shall include a proposal for adjustment to such higher tier subcon-
tract or prime contract as appropriate.
(f) When the Cost Accounting Standards clause and this clause are included in subcontracts, the

term "Contracting Officer" shall be suitably altered to identify the purchaser.
(End of clause)

7-104.84 Fast Payment Procedure.
(a) In accordance with 3-606.3, the following clause shall be used in small

purchases:

(The next page is 7:129)
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SHIPPING POINT(S) USED IN EVALUATION OF F.O.B. ORIGIN BIDS (OR PROPOSALS)

(1968 JUN)

A. If more than one shipping point or plant is designated by the bidder (or offeror) and

he fails to indicate the quantity per shipping point or plant prior to bid opening (or

the closing date specified for receipt of proposals), the Government will evaluate the

bid (or proposal) on the basis of delivery of the entire quantity from the point or

plant where cost of transportation is most favorable to the Government.

B. If the bidder (or offeror), prior to bid opening (or the closing date specified for

receipt of proposals), fails to indicate any shipping point or plant, the Government

will evaluate the bid (or proposal) on the basis of delivery from the plant at which

the contract will be performed, as indicated in the bid or proposal. If no such plant is

indicated in the bid (or proposal), then the bid (or proposal) will be evaluated on the

basis of delivery from the Contractor's business address indicated on Standard Form

33 or other bid (proposal) form.

C. If the bidder (or offeror) utilizes a shipping point other than that which has been

used by the Government as a basis for the evaluation of bids (or proposals), any in-

crease of transportation costs shall be borne by the Contractor and any savings shall

revert to the Government.

(End of provision)

(d) FOB Origin and/or Destination. In accordance with 2-201(a)Sec.D(x), I

insert the following provision.

F.O.B. ORIGIN AND/OR DESTINATION (1968 JUN)

Bids (Offers) are invited on the basis of both, f.o.b, origin and f.o.b, destination, and the

Government will award on such basis as the Contracting Officer determines to be most ad-

vantageous to the Government. A bid (An offer) on the basis of f.o.b. origin only or f.o.b.

destination only is acceptable, but will be evaluated only on the basis submitted.

(End of provision)

7-2003.25 Bid Guarantee. The following provision shall be included in sol-

icitations in accordance with 10-102.4.

BID GUARANTEE (1964 JUN)

Where a bid guarantee is required by the invitation for bids, failure to furnish a bid guarantee

in the proper form and amount, by the time set for opening of bids, may be cause for rejection of

the bid.
A bid guarantee shall be in the form of a firm commitment, such as a bid bond, postal money

order, certified check, cashier's check, irrevocable letter of credit or, in accordance with Treasu-

ry Department regulations, certain bonds or notes of the United States. Bid guarantees, other

than bid bonds, will be returned (a) to unsuccessful bidders as soon as practicable after the open-

ing of bids, and (b) to the successful bidder upon execution of such further contractual docu-

ments and bonds as may be required by the bid as accepted.

If the successful bidder, upon acceptance of his bid by the Government within the period

specified therein for acceptance (sixty days if no period is specified) fails to execute such further

contractual documents, if any, and give such bond(s) as may be required by the terms of the bid

as accepted within the time specified (ten days if no period is specified) after receipt of the forms

by him, his contract may be terminated for default. In such event he shall be liable for any cost of

procuring the work which exceeds the amount of his bid, and the bid guarantee shall be available

toward offsetting such difference.

(End of provision)

7-2003.25
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7-2003.26 Reserved.

7-2003.27 Cost Limitation. In accordance with 2-201( b )( xxx) or
3-501(c)(xxv), insert the following provision.

COST LIMITATION (1974 APR)

A bid which does not contain separate bid prices for the items identified as subject to a cost
limitation may be considered nonresponsive. A bidder by signing his bid certifies that each price
bid on items subject to a cost limitation includes an appropriate apportionment of all applicable
estimated costs, direct and indirect, as well as overhead and profit. Bids may be rejected which (i)
have been 'materially unbalanced for the purpose of bringing affected items within cost limita-
tions, or (ii) exceed the cost limitations unless such limitations have been waived by the Assistant
Secretary of Defense (Installations and Logistics) prior to award.

(End of provision)

7-2003.28 Additive or Deductive Items. In accordance with 2-201(b)(xli), in-
sert a provision substantially as follows.

ADDITIVE OR DEDUCTIVE ITEMS (1968 APR)

The low bidder for purposes of award shall be the conforming responsible bidder offering the
low aggregate amount for the first or base bid item, plus or minus (in the order of priority listed in
the schedule) those additive or deductive bid items providing the most features of the work within
the funds determined by the Government to be available before bids are opened. If addition of
another bid item in the listed order of priority would make the award exceed such funds for all
bidders, it shall be skipped and the next subsequent additive bid item in a lower amount shall be
added if award thereon can be made within such funds. For example, when the amount available
is $100,000 and a bidder's base bid and four successive additives are $85,000, $10,000, $8,000,
$6,000 and $4,000, the aggregate amount of the bid for purposes of award would be $99,000 for
the base bid plus the first and fourth additives, the second and third additives being skipped
because each of them would cause the aggregate bid to exceed $100,000. In any case all bids
shall be evaluated on the basis of the same additive or deductive bid items, determined as above
provided. The listed order of priority need be followed only for determining the low bidder. After
determination of the low bidder as stated, award in the best interests of the Government may be
made to him on his base bid and any combination of his additive or deductive bid for which funds
arc determined to be available at the time of the award, provided that award on such combination
of bid items does not exceed the amount offered by any other conforming responsible bidder for
the same combination of bid items.

(End of provision)

7-2003.29 Telegraphic Bids. In accordance with 2-202.2, and
3-501(b)Sec.C(iii), insert the following provision.

7-2003.29
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Date of Disclosure Statement(s):  
Name(s) and Address(es) of Cognizant

ACO(s) where filed: 
The offeror further certifies that practices used in estimating costs in pricing this proposal are
consistent with the cost accounting practices disclosed in the Disclosure Statement(s).

1)11. CERTIFICATE OF MONETARY EXEMPTION
The offeror hereby certifies that, together with all divisions, subsidiaries, and affiliates under

common control, he did not receive net awards of negotiated national defense prime contracts
totaling more than $30,000,000 in Federal Fiscal Year 1971 or net awards of negotiated national
defense prime contracts of the type which are subject to Cost Accounting Standards totaling
more than $10,000,000 in either Federal Fiscal Year 1972 or 1973.

0111. CERTIFICATE OF PREVIOUSLY SUBMITTED DISCLOSURE STATEMENT(S)
The offeror hereby certifies that the Disclosure Statement(s) were filed as follows:

Date of Disclosure Statement(s): 
Name(s) and Address(es) of Cognizant

ACO(s) where filed:  
The offeror further certifies that practices used in estimating costs in pricing this proposal are
consistent with the cost accounting practices disclosed in the Disclosure Statement(s).

(End of provision)

(b) Cost Accounting Standards - Exemption for Contracts of $500,000 or Less.
In accordance with 3-1204, insert the following provision.

COST ACCOUNTING STANDARDS - EXEMPTiON FOR CONTRACTS OF $500,000 OR LESS
(1975 MAR)

If this proposal is expected to result in the award of a contract of $500,000 or less, the offeror
shall indicate whether the exemption to the Cost Accounting Standards clause (7-104.83(a))
under the provisions of 4 CFR 331.30(b)(8) is claimed. Failure to check the box below shall
mean that the resultant contract is subject to the Cost Accounting Standards clause or that the of-
feror elects to comply with such clause.

( ) The offeror hereby claims an exemption from the Cost Accounting Standards clause under
the provisions of 4 CFR 331.30(b)(8) and certifies that he has received notification of final ac-
ceptance of all deliverable items on (i) all prime contracts or subcontracts in excess of $500,000
which contain the Cost Accounting Standards clause, and (ii) all prime contracts or subcontracts
of $500,000 or less awarded after January I, 1975 which contain the Cost Accounting Standards
clause. The offeror further certifies he will immediately notify the Contracting Officer in writing

in the event he is awarded any other contract or subcontract containing the Cost Accounting
Standards clause subsequent to the date of this certificate but prior to the date of any award
resulting from this proposal.

(End of provision)

(c) In accordance with 3-1213(a), insert the following provision in all sol-
icitations containing the clause in 7-2003.67(a).

ADDITIONAL COST ACCOUNTING STANDARDS APPLICABLE TO EXISTING CON-
TRACTS (1975 MAR)

The offeror shall indicate below whether award of the contemplated contract would, in ac-
cordance with paragraph ( a )(3) of the Cost Accounting Standards clause ( 7-104.83( a ))/require a
change in his established cost accounting practices affecting existing contracts and subcontracts.

( )YES ( )NO

7-2 003.67
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NOTE: If the offeror has checked "yes" above, and is awarded the contemplated contract, he will

be required to comply with the Administration of Cost Accounting Standards clause

(7-I04.83(b)).
(End of provision)

7-2003.68 Industrial Preparedness Production Planning. In accordance with

3-501(b)Sec.C(xlvii), insert the following provision.

INDUSTRIAL PREPAREDNESS PRODUCTION PLANNING (1974 APR)

This solicitation includes an item for industrial planning in support of the Industrial

Preparedness Production Planning program. Offerors are cautioned to carefully review Section E

of the Schedule and the attached Industrial Preparedness Program Planning Exhibit. Failure to

propose on the Industrial Preparedness Production Planning line item set forth in the Schedule

may result in rejection of the proposal.
(End of provision)

7-2003.69 Industrial Preparedness Production Planning. In accordance with

2-20I(a)Sec.C(xxxix), insert the following provision.

INDUSTRIAL PREPAREDNESS PRODUCTION PLANNING (1974 APR)

This solicitation includes an item for industrial planning in support of the Industrial

Preparedness Production Planning program. Bidders are cautioned to carefully review Section E

of the Schedule and the attached Industrial Preparedness Production Planning Exhibit or At-

tachment. Failure to bid on the Industrial Preparedness Production Planning line item set forth in

the Schedule may result in rejection of the bid.

(End of provision)

7-2003.70 Evaluation of Transportation Costs. In accordance with

19-208.4(b), insert the following provision.

EVALUATION OF TRANSPORTATION COSTS (1974 APR)

Costs of transporting supplies to be delivered under this contract will not be an evaluation fac-

tor for award.
(End of provision)

7-2003.70

ARMED SERVICES PROCUREMENT REGULATION



180

DPC 74-5 4 MARCH 1975

14:1

SECTION XIV

PROCUREMENT QUALITY ASSURANCE

14-000 Scope of Section. This Section prescribes policies and procedures (i)
to assure that supplies and services procured by the Department of Defense con-
form to the quality and quantity set forth in the contract and (ii) for the ac-
ceptance functions associated therewith.

14-001 Definitions. As used in this Section, the words and terms described in
this paragraph shall have the meanings set forth below.

14-001.1 Government Procurement Quality Assurance means the Govern-
ment function by which the Government determines whether a contractor has ful-
filled his contract obligations pertaining to quality and quantity. This function is
related to and generally precedes the act of acceptance as defined in 14-001.6
below.

14-001.2 Contract Quality Requirements means the detailed requisites for
quality incumbent on the contractor, consisting of (i) all quality requirements
contained in a contract; and ( ii) the detailed contractual requisites provided by
14-101 incumbent on the contractor to substantiate conformance of product or
service to quality requirements of the contract.

14-001.3 Inspection means the examination and testing of supplies or ser-
vices (including, when appropriate, raw materials, components, and intermediate
assemblies) to determine whether they conform to contract requirements.

14-001.4 Testing is an element of inspection and generally denotes the deter-
mination by technical means of the properties or elements of supplies, or com-
ponents thereof, including functional operation, and involves the application of
established scientific principles and procedures.

14-001.5 Subcontractor means any supplier, distributor, vendor, or firm
which furnished supplies or services to or for a prime contractor or another sub-
contractor.

14-001.6 Acceptance means the act of an authorized representative of the
Government by which the Government assumes for itself, or as agent of another,
ownership of existing and identified supplies tendered or approves specific ser-
vices rendered, as partial or complete performance of the contract on the part of
the contractor.

14-001.7 Off-The-Shelf Item means an item produced and placed in stock by
a contractor prior to the contractor receiving orders or contracts for the sale of
the item. The contractor may produce the items to either commercial or milita-
ry/federal item specifications or descriptions. Off-the-shelf items include items
stocked by distributors for which Government contracts may be received.

14-001.7
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Part 1—General

14-101 Types of Contract Quality Requirements. There are five basic catego-

ries of contract coverage for assuring conformance of products or services to con-

tract requirements: (a) not including any specific quality requirement in the con-

tract, in which case the Government does not perform any procurement quality

assurance actions at source, but instead relies on the contractor's internal control

to obtain the supplies or services specified in the contract; (b) contractor respon-

sibility provisions ( 14-101.1 ); ( c ) standard inspection requirement ( 14-101.2 );

(d) MIL-I-45208 Inspection System Requirement (14-101.3); and, (e) MIL-

0-9858 Quality Program Requirement (14-101.4). MIL-I-45208, Inspection

System Requirement, or MIL-Q-9858, Quality Program Requirement., shall not

be specified for off-the-shelf items.
14-101.1 Contractor Responsibility Provisions, making the contractor respon-

sible for the inspection and test of products before offering them to the Govern-

ment, are effected by:
(i) citing in the contract Federal-Military Specifications which contain a

"Responsibility for Inspection" clause in Section 4, "Quality As-

surance Provisions" of the Specifications;
(ii) citing in the contract Federal-Military drawings which carry a note

relative to the contractor's responsibility for inspection and test and

(iii) including the clause in 7-103.24 in the contract.

14-101.2 Standard Inspection Requirement is a requirement that the contrac-

tor maintain an inspection system acceptable to the Government. This require-

ment is included in the standard inspection clauses (see, for example, paragraph

(e) of the Inspection clause in 7-103.5(a)) and is not further defined by a

Government specification. This requirement is appropriate when for reasons of

practicability (e.g., purchase of a commercial item) or because of the nature of

the supplies (i.e., the item serves a function that is not materially or consequen-

tially related to military operations), it is not considered necessary to describe

further what constitutes an acceptable inspection system.
14-101.3 Inspection System Requirement is a requirement, in addition to the

Standard Inspection Requirement, that the contractor establish and maintain an

inspection system in accordance with a Government specification. This require-

ment shall be referenced in contracts when technical requirements are such as to

require control of quality by in-process as well as final end item inspection, in-

cluding control of such elements of the manufacturing process as measuring and

testing equipment, drawings and changes, inspection, documentation and records.

The objectives and essential elements of an inspection system are prescribed in

MIL-I-45208, which shall be referenced in contracts when an inspection system

requirement has been established.
14-101.4 Quality Program Requirement is a requirement, in addition to the

Standard Inspection Requirement, that the contractor establish and maintain a

quality program in accordance with a Government specification. Such a require-

ment shall be established when the technical requirements of the contract are

such as to require control of work operations, in-process controls, and inspection,

as well as attention to other factors (e.g., organization, planning, work instruc-

14-101.4
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tions, documentation control, advanced metrology). The objectives and essential
elements of a quality program are prescribed in MIL-Q-9858 which shall be
referenced in contracts when a quality program requirement has been established.

14-101.5 Criteria for Applying Contract Quality Requirements.
(a) Suggested aids in proper selection of contract quality requirements:

(i) Classification by type of contract quality requirement:
(A) No Specific Contract Quality Requirement. Generally used in

purchases under Section III, Part 6, where there is no specific
obligation on the contractor for the performance of inspection
and no Government procurement quality assurance actions can
be performed at source.

(B) Contractor Responsibility Clause. (See 14-101.1.) Use of this
requirement alone is restricted to purchases under Section III,
Part 6.

(C) Standard Inspection Requirement. (See 14-101.2.) Must be used
on all fixed price supply contracts over $10,000. It may be used
alone or in conjunction with Contractor Responsibility clause on
purchases under Section III, Part 6. It must be used with the
MIL-I-45208 and MIL-Q-9858.

(D) MIL-I-45208 and MIL-Q-9858. (See 14-101.3 and 14-101.4.)
Technical personnel shall be consulted before including one of
these specifications in a contract.

(ii) Classification by contract item technical description:
(A) Commercial (catalogs, drawings, industrial standards).
(B) Military-Federal (drawings, specifications).
(C) Off-the-shelf (See 14-001.7)

(iii) Classification by type of items:
(A) Complex items have quality characteristics, not wholly visible in

the end item, for which contractual conformance must progres-
sively be established through precise measurements, tests and
controls accomplished during purchasing, manufacturing, as-
sembly, and functional operations either as an individual item or
in conjunction with other items.

(B) Noncomplex items have quality characteristics for which simple
measurement and test of the end item is sufficient to determine
conformance to contract requirements.

(iv) Classification by type of application:
(A) Critical. A critical application of an item is one in which the

failure of the item could injure personnel or jeopardize a milita-
ry mission. Critical items may be either:
(i) peculiar, meaning items which have only one application, or
(ii) common, meaning items which have multiple applications.

Whether peculiar or common, purchases of critical items must have
contract quality requirements.
(B) Noncritical. A noncritical application is any application which is

not critical. Noncritical items may also be either peculiar or
common.

14-101.5
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(b) Application of the Criteria. Decisions must be made as
item is off-the-shelf, or commercial or Military-Federal, complex
and whether its application is critical or noncritical, peculiar or
these decisions are made, the table below will indicate the proper
requirement.

to whether the
or noncomplex
common. Once
contract quality

Item
Technical
Description Kind of Item Application

Type of Contract
Quality Requirement

Commercial Noncomplex Noncritical 14-101(a)
Common

Commercial Noncomplex Noncritical 14-101(a)
Peculiar

Commercial Noncomplex Critical 14-101(c)

Commercial Complex Noncritical 14-101(a)
Common

Commercial Complex Noncritical 14-101(c)
Peculiar

Commercial Complex Critical 14-101(d)

Military-Federal Noncomplex Noncritical 14-101(c)
Common

Military-Federal Noncomplex Noncritical 14-101(c)
Peculiar

Military-Federal Noncomplex Critical 14-101(d)

Military-Federal Complex Noncritical 14-101(c)
Common

Military-Federal Complex Noncritical 14-101 ( d)
Peculiar

Military-Federal Complex Critical 14-101(e)

Off-the-Shelf All Noncritical 14-101(a)

Off-the-Shelf All Critical 14-101(c)

(c) The table in (b) above is intended for use as a guide in selecting the con-
tract quality requirement normally considered appropriate for the given item
criteria. However, where circumstances warrant, a contract quality requirement
of a greater or lesser degree than that arrived at through use of this table may be
specified by the PCO except for off-the-shelf items as defined in 14-001.7.

14-102 Responsibilities of the Contractor.
(a) The contractor is responsible for carrying out his obligations as set forth

in the terms and conditions of the contract and in the applicable specifications.
Most Department of Defense contracts include, or reference, standard require-
ments, such as those in general provisions, special clauses for an inspection
system or quality program, and performance and product specification require-

14-102
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ments. The contractor is responsible for controlling product quality and for offer-

ing to the Government for acceptance only those supplies and services that con-

form to contract requirements and, when required, for maintaining and furnishing

substantiating evidence of this conformance.

(b) The control of quality by the contractor may relate to, but is not limited

to:
(i) manufacturing processes, to assure that the product is produced in

accordance with technical requirements;

(ii) drawings, specifications, and engineering changes, to assure that

manufacturing methods and operations reflect technical require-

ments;
(iii) testing and examination, to assure that practices and equipment pro-

vide the means for optimum evaluation of characteristics subjected

to inspection;
(iv) reliability and maintainability assessment (life, endurance, and con-

tinued readiness);
(v) fabrication and delivery of products to assure that only conforming

products are tendered to the Government;

(vi) technical documentation, including drawings, specifications, hand-

books, manuals, and other technical publications; and

(vii) preservation, packaging, packing and marking.
14-103 Responsibilities of the Government. The Government shall determine

the type and extent of Government procurement quality assurance actions

required, based upon the particular procurement. These actions may include:

(i) inspection of supplies and services;
(ii) review of the contractor's inspection system, quality program, or of

any other meanr, employed by the contractor to control quality and

to comply with contract requirements;
(iii) maintenance of Government records to reflect actions, deficiencies,

and corrective measures; and
(iv) review and evaluation of quality information, including reports from

the user, to initiate required corrective actions or to adjust Govern-

ment procurement quality assurance actions.

14-103.1 Subcontracts. Government procurement quality assurance at sub-

contractor's plants shall be performed only when necessary to assist the contract

administration office cognizant at the prime contractor's plant. Paragraph 14-407

provides guidance on Government procurement quality assurance actions at the

subcontract level.
14-103.2 Specialized Inspections Reserved to the Government. Although con-

tracts generally require that contractors are responsible for performing inspection

prior to submitting supplies to the Government, there are situations when con-

tracts will provide for specialized inspections to be performed solely by the

Government. Among situations for which specialized Government inspection is

required are the following:
(i) test requirements necessitate the use of specialized test equipment or

facilities not ordinarily available in suppliers' plants or commercial

laboratories (e.g., ballistic testing of ammunition, unusual environ-

mental tests, or simulated service tests); or

( ii) the contract requires Government testing for first article approval

(see Section I, Part 19).

14-103.2
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Part 2—Responsibilities of Government Organizations

14-201 Organization Responsible for Technical Requirements.
(a) The activity responsible for technical requirements (e.g., specifications,

drawings and standards) is responsible for prescribing inspection, testing, or other
contract quality requirements that are essential to assure the integrity of products
and services.

(b) To the extent feasible, alternative but substantially equivalent inspection
methods shall be provided in order to obtain wide competition and low cost. Con-
tractor-recommended alternatives may be authorized when in the interest of the
Government and after approval by the activity responsible for technical require-
ments.

(c) The activity responsible for technical requirements may also prepare in-
structions regarding the type and extent of Government inspections pertaining to
contracts for specific supplies or services that are complex or for which unusual
requirements have been established. Such instructions shall be kept to a minimum
taking into account the policy contained in I4-403(a). Normally, issuance of
these instructions will not be appropriate for standard commercial items except
when items having critical characteristics are being purchased. After issuance of
these instructions, production problems, product-oriented visits, user experience
and input from the contract administration office shall be analyzed periodically to
determine whether conditions warrant a change in type and extent of the inspec-
tion requirements. Such analysis may result in decreasing or increasing Govern-
ment inspection. These instructions shall be prepared on a contract-by-contract
basis and shall not be issued:

(i) as a substitute for incomplete contract quality requirements;
(ii) where the contract does not impose equal or greater inspection

requirements on the contractor;
(iii) encompassing broad or general designations such as "all require-

ments," "all characteristics," or "all characteristics in the classifica-
tion of defects;"

(iv) on routine administrative procedures; or
(v) specifying continued inspection requirements when statistically

sound sampling will provide an adequate degree of protection.
(d) In the preparation of such instructions, the technical activity shall con-

sider, to the extent available and applicable, such factors as:
(i) the past quality history of the contractor;
(ii) the criticality of the materiel procured in relation to its ultimate use

considering such factors as reliability, safety and interchangeability;
(iii) problems encountered in the development of the product;
(iv) problems encountered in the acquisition of the same or similar

materiel;
(v) previously generated feedback data from receiving, testing or using

activities; and
(vi) other contractor's experience in overcoming manufacturing

problems.

14-201
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When knowledge of the determining factors, which resulted in the requirement
for Government inspection, would be useful to the contract administration office
in performing the procurement quality assurance function, these factors should be
provided to the contract administration office.

14-202 Purchasing Office.
(a) The purchasing office is responsible after coordinating, where necessary,

with the technical activity for contractually formalizing requirements for quality
and, within the provisions of 14-201(c), issuing Government inspection instruc-
tions to the contract administration office. The purchasing office shall include, in
each solicitation and resultant contract, by contract clause, exhibit or specifica-
tion reference, appropriate requirements for the contractor's control of quality
for the supplies or services to be procured (see 14-302 through 14-304).

(b) The purchasing office may conduct, in conjunction where necessary, with
the activity responsible for technical requirements, product-oriented surveys and
evaluations to determine the adequacy of the technical requirements relating to
quality and product conformance to design intent. The purchasing office may ar-
range with the contract administration office to participate in pre-award surveys,
post-award, and pre-production conferences, and first article testing. The
purchasing office may aid the contract administration office in the transition from
research and development to production, aid the technical activity in improving
the quality requirements in contracts when first designated for competitive
procurement, and aid in ascertaining the source of difficulties associated with
user experience reports.

14-203 Contract Administration Office.
(a) Except as otherwise specified in the contract, the contract administration

office cognizant at a plant is responsible for the performance of Government
procurement quality assurance actions. The contract administration office shall
verify that the contractor has fulfilled contract quality requirements. It is the con-
tract administration office responsibility to develop and apply effective and effi-
cient procedures for Government procurement quality assurance. The contract
administration office shall perform specific Government inspection actions when
these actions are required in writing by the purchasing office. In implementing
written Government inspection instructions, the contract administration office
shall review these instructions and when appropriate, make recommendations to
the purchasing office for their improvement in terms of both technical effective-
ness and cost, particularly with respect to the utilization of Department of
Defense personnel, equipment, and facilities. Written Government inspection in-
structions shall be continued on schedule as prescribed until the recommendation
has been acted upon. The purchasing office is obligated to take appropriate ac-
tion on such recommendation.

(b) The contract administration office shall report to the purchasing office
any observed deficiencies in design or technical requirements, including contract
quality requirements, and recommend necessary changes to the contract, specifi-
cations, or other requirements which will provide more effective operations or
eliminate unnecessary costs.

14-203
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Part 3—Contract Provisions

14-301 Quality Assurance Clauses.
(a) The appropriate clauses referenced in 14-302 through 14-304 shall be

inserted in contracts other than those entered into by use of DD Form 1155,
Order for Supplies and Services/Request for Quotations (see Section III, Part 6).

(b) In purchases made by use of DD Form 1155 there is a requirement for
the contractor to perform inspection; however, the nature of the item may make
it desirable in exceptional cases to include other clauses listed in 14-302 through
14-304.

14-302 Standard Inspection Clauses. Where inspection is sufficient to assure
that the supplies and services conform to contract requirements (see 14-101.2),
the appropriate standard inspection clause prescribed in the listing below shall be
inserted in the contract:

(i) 7-103.24 and 7-103.5(a), (b) or (c);
(ii) 7-203.5(a);
(iii) 7-302.4(a) or (b);
(iv) 7-402.5(a)(1) or (3);
(v) 7-402.5(b);
(vi) 7-602.10(a);
(vii) 7-602.11;
(viii) 7-702.6;
(ix) 7-703.6;
(x) 7-704.8;
(xi) 7-901.21; or
(xii) 7-1902.4 or 7-1909.5.

14-303 Inspection System Requirements. When the technical requirements of
the contract are such as to require control of quality by in-process as well as final
end item inspection, including control of such elements of the manufacturing
process as measuring and testing equipment, drawings and changes, inspection,
documentation, and records, the appropriate inspection system clause listed
below, referencing the latest revision of MIL-I-45208, shall be used:

(i) 7-103.5(a), (b) or (c); 7-103.24 and 7-104.33;
(ii) 7-203.5(a) and (b);
(iii) 7-302.4(a) or (b) and (c);
(iv) 7-402.5(a)(1) or (3) and (c);
(v) 7-402.5(b) and (c);
(vi) 7-602.10(a) and (b); .
(vii) 7-703.44; or
(viii) 7-901.21 and 7-901.25.

14-304 Quality Program Requirements.
(a) When the technical requirements of the contract are such as to require

control of work operations, in-process controls, inspections and tests, as well as
attention to other factors (e.g., organization, planning, work instructions, docu-
mentation control, advanced metrology), the appropriate clause listed below,
referencing the latest revision of MIL-Q-9858, shall be used. This paragraph does
not apply to construction contracts.

14-304
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(i) 7-103.5(a), (b) or (c); 7-103.24 and 7-104.28;

(ii) 7-203.5(a) and 7-204.10;
(iii) 7-302.4(a) or (b) and 7-303.15;
(iv) 7-402.5(a)( 1) or (3) and 7-403.15;
( v ) 7-402.5(b) and 7-403.15; or
(vi) 7-901.21 and 7-901.26.

(b) The contracting officer may delete nonapplicable portions of MIL-
O-9858 in contracts for material maintenance.

14-305 Places of Performance of Government Procurement Quality As-
surance Actions.

14-305.1 General. Each contract shall designate the place or places where
the Government reserves the right to perform those procurement quality as-
surance actions that it considers necessary to determine that supplies and services
conform to contract requirements. Where the contract provides for Government
procurement quality assurance actions at source, the place or places designated
for such actions may not be changed without authorization of the contracting of-
ficer.

14-305.2 Government Procurement Quality Assurance at Source.
(a) When a contract requires the contractor to establish and maintain an in-

spection system or a quality program in accordance with 14-101.3 or 14-101.4,
Government procurement quality assurance actions generally shall be performed
at source.

(b) In addition to (a) above, Government procurement quality assurance ac-
tions shall be performed at source where:

(i) performance of such actions at any other point would require
uneconomical disassembly or destructive testing;

(ii) special instruments, gauges, or facilities required for performance of
such actions are available only at source;

(iii) performance of such actions at any other point would destroy or
require the replacement of costly special packing and packaging;

(iv) Government procurement quality assurance during performance is
essential; or

(v) supplies are destined for points of embarkation for overseas ship-
ment (except as provided in 3-606.2, 14-305.3(b), and 14-306(c)).

(c) Where the contract provides for the performance of Government
procurement quality assurance actions at source, these actions shall be taken at
such times and places (including any stage in the manufacturing process at both
the contractor's and his subcontractor's plants) as may be necessary to determine
conformance to contract requirements. In the event that it is in the best interest
of the Government to authorize shipment before all Government procurement
quality assurance actions can be taken at source, the contract shall be modified to

14-305.2

ARMED SERVICES PROCUREMENT REGULATION



189

14:10 1 July 1974

PROCUREMENT QUALITY ASSURANCE

the extent appropriate prior to shipment, if delivery is f.o.b. origin, (i) to make
the delivery term f.o.b. destination or otherwise to make the contractor responsi-
ble for risk of loss or damage in transit, and (ii) where delivery remains f.o.b.
origin, to require the contractor to reimburse the Government for the cost of
shipping and other expenses incurred by the Government in the event of rejection
at destination.

14-305.3 Government Procurement Quality Assurance at Destination.
(a) Government procurement quality assurance actions that can be per-

formed at destination are normally limited to inspection of supplies. For many
procurements, such inspection by the Government is sufficient. Supplies shall be
inspected by the Government at destination when:

(i) they are purchased "off-the-shelf" and do not require technical in-
spection or no direct contract quality requirement is specified
(14-101.5);

(ii) necessary testing equipment is located only at destination;
(iii) perishable subsistence supplies are purchased within the United

States, except that perishable subsistence supplies destined for over-
seas shipment will normally be inspected for condition and quantity
at points of embarkation;

(iv) brand name items are purchased for authorized resale, except that
where supplies are destined for direct overseas shipment, inspection
(and acceptance) will be made by the contracting officer or the offi-
cial charged with such responsibility on the basis of a tally sheet
evidencing receipt of shipment signed by the port transportation of-
ficer or other designated official at the transshipment point; or

(v) otherwise determined to be in the best interest of the Government.
(b) In no event shall a contract provide for Government inspection at a port

of embarkation when the supplies are destined for overseas shipment, unless the
contracting officer first determines that inspection functions can be provided at
such destination. Similarly, overseas inspection shall not be required for supplies
shipped from the United States except in unusual circumstances—as, for example,
where inspection overseas is essential in conjunction with installation, operation,
or other use of the supplies or equipment—and then only when the contracting
officer first determines that inspection can be performed, or makes necessary ar-
rangements for its performance, overseas.

14-306 Acceptance of Supplies or Services.
(a) Acceptance of supplies or services is the responsibility of the activity to

which the function is assigned by the purchasing office. When a Government ac-
tivity uses services of another Government activity or department for the purpose
of acceptance, acceptance by the other activity or department is binding upon the
activity for which the services are performed. Unless there are valid reasons to
the contrary, acceptance shall be at origin (see 19-104).
( b) Depending upon the provisions of the contract, acceptance may be ef-

fected prior to, at the time of, or after delivery. Acceptance shall ordinarily be
evidenced by execution of an acceptance certificate on the applicable inspection
and receiving report form (DD Form 250, DD Form 1155, or Standard Form 44).
When acceptance is accomplished at a point other than destination, supplies can-

14-306
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20-401 Distribution of Procurement Documents.
(a) Except as provided in (f) below, the basic contract and all modifications

thereto shall receive the same distribution.
(b) The contracting officer executing a contract or modification is responsi-

ble for complete distribution of the document within ten working days after ex-
ecution. The purchasing office shall, upon assignment of the contract, furnish the
contract administration office the contract distribution list and shall provide
changes to the list as they occur.

(c) Except as provided in this paragraph and in (d)(i)(C) below, the procur-
ing contracting officer shall maintain the original executed procurement docu-
ment in the official contract file. The original of each modification executed by
the ACO or TCO shall be provided to the PCO. Unless otherwise directed by the
Department concerned, the original executed copies of orders under Basic Order-
ing Agreements (3-410.2) and the original executed provisioning orders
(4-302.2) shall be maintained by the office issuing the orders.

(d) Except as provided in (f) below, copies of contracts .(including agree-
ments) and modifications shall be distributed as specified below:

(i) one signed copy or one reproduced copy of the signed contract and
each modification thereto to:
( A) the contractor (this copy shall be stamped "Duplicate

Original");
( B) the contract administration office;
(C) the payment office, except the original executed order and, as

required by Departmental regulations, additional copies of a
purchase order for open market purchases of $2,500 or less,
delivery order(s), and Federal Supply Schedule orders, and each
modification thereto shall be distributed to the payment office.
For those assigned to DCAS, only the original executed order is
required which shall be sent directly to the DCAS payment of-
fice (not with the CAO copies);

(D) each accounting and finance office (funding office) whose funds
are cited in the contract;

(ii) in addition to the distribution in (i) above, additional copies shall be
distributed as follows:
( A) four copies to the contract administration office (distribution

shall be effected simultaneously with the copy furnished in
(d)(i)(B) above;

(B) one copy to each consignee indicated in the contract (a trans-
shipping terminal is not a consignee);

(C) one copy to the appropriate transportation office when required
by 19-402 and additional copies as required by Departmental
regulations;

(D) ten copies to the MIPR initiating activity in the case of coor-
dinated procurement;

20-401
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(E) two copies directly to the contract administration office cogni-
zant of each manufacturing location where contract administra-
tion services will be required (see DoD Directory of Contract
Administration Services Components 4105.59H), when adminis-
tration of the contract is performed at other than the place of
manufacture;

(F) one copy of each of the following type contracts and of each
modification thereto to the appropriate Defense Contract Audit
Agency (DCAA) field audit office (listed in the DCAA Directo-
ry—Headquarters and Field Offices):
(I) cost reimbursement; time and materials, or labor-hour con-

tract;
(II) fixed price contract with redetermination, incentive,

economic price adjustment or cost allowability provisions;
(III) any other contract which requires audit service
(if there is a question as to the appropriate DCAA field audit of-
fice, contracting officers may request the assistance of the
DCAA procurement liaison auditor or the nearest DCAA field
audit office); and

(G) one copy to the CAO ADP point, except when the DODAAD
code (see DoD Directory 4105.59H) is the same as that of
either the CAO or payment office.

(e) When a payment office is added to an existing contract by modification,
a copy of the basic contract and prior modifications shall be furnished to such of-
fice. When a contract administration office, an accounting and finance office
(funding office), a consignee or other activity is added by a modification, the con-
tracting officer shall determine the extent to which each activity is concerned
with the basic contract and modifications and make distribution accordingly.

(f) Distribution of modifications issued pursuant to 20-204.3(a)( ii)(11) and
20-204.4( b)( ii) may be limited to the following:

( i) Contractor;
(ii) Receiving Activity;
(iii) Contract Administration Office;
(iv) Payment Office;
( v) CAO ADP point in accordance with (d)(ii)(G) above.

(g) Reserved.
(h) When the purchasing office retains responsibility for administration of a

contract containing the Cost Accounting Standards clause (7-104.83(a)), one
copy of the contract shall be forwarded to the Contract Administration Office
(Attn: ACO) cognizant of the contractor's facility (see DoD Directory
4105.59H). The following notation will be inserted in bold print on the face of
the contract: "FOR COST ACCOUNTING STANDARDS ADMINISTRATION
ONLY". (See 3-1208 (c) for contracts at facilities under the cognizance of a
non- DoD organization'

* U $ GOVERNMENT PRINTING OFFICE: 1975-581-531/S-5 3-I

20-401
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[EXHIBIT 12]

STATISTICAL BREAKDOWN OF RESOLVED AND UNRESOLVED REPORTED CASES OF
CAS NONCOMPLIANCES [ Supplied by DoD]

During the hearing on Cost Accounting Standards (CAS) held on August 20,
1975, Dr. Bennett was requested to supply information as to the status of the

CAS noncompliances we reported to the CAS Board on May 1, 1975. That report

covered calendar year 1974 and is in compliance with the Board's requirements.

Our May 1 report showed 423 cases of noncompliance with Cost Accounting

Standards and 90 additional noncornpliances with contractors' disclosure state-

ments—a total of 513. We have since learned that the total should be revised

to 506 due to errors in reporting.
Of the 506 noncompliances reported, 276 were discovered on proposals sub-

mitted by contractors. The remaining 230 involved existing contracts. We have

determined that 189 of the proposal noncompliances have been resolved, but

we have not attempted to determine the cost recovery because:
1. Until a proposal is accepted and a contract is awarded, expenditures are not

made and there is no cost to recover.
2. Correction of the proposal to eliminate the noncompliance might increase

or decrease the proposal price, but the actual effect on the final negotiated price

would be difficult to establish and separate from the effect of other negotiable

factors.
3. Very often the proposal is not accepted and award is to another contractor.

Although there are 87 proposal noncompliances that are not reported as

settled we do not consider it likely that many are still open. Our reporting sys-

tem presently does not provide for reporting when these cases are settled since

they must be resolved, with rare exception, prior to contract placement. More

importantly, no action can be taken on proposals that are rejected and it is

likely that many of the open cases are in this category.

Of the 230 noncompliances involving existing contracts our review shows

that 177 have been resolved leaving 53 cases still open. Only 6 of the 177 cases

had a material impact on contract costs resulting in recovery of $163,296 by

the DoD. No cost impact information is available for the 53 open cases since

they are still not settled.

[EXHIBIT 13

COMMENTS ON INFORMATION SUBMITTED BY DEPARTMENT OF DEFENSE IN REQUEST
FOR WAIVER

[By U.S. Steel Corporation]

1. The list of five specified subcontracts involved in the Department of Defense
request included two subcontracts, covering 11 shipsets of Air Flasks, with the
following statement:
"Both of these proposed subcontracts have been unconditionally refused by

United States Steel pending a satisfactory resolution of the CAS problem."
The facts of the matter are that the design features necessary for order

acceptance are still being worked out by Electric Boat. These orders are not

formally acknowledged pending finalization of detailed specifications. Preliminary
design drawings of the end fittings were received from Electric Boat July 23,
1975, from which final drawings must be prepared and submitted to Electric
Boat for approval, and orientation of the fittings in the flasks has not been
resolved by Electric Boat. Revised design of the top and bottom assembly must
also be finalized and entered into the specifications.
Meanwhile, the pipe was ordered and received for 3 complete shipsets at

U.S. Steel's fabricating plant (Christy Park Works) ; the pipe for three addi-
tional shipsets was ordered from the U.S. Steel producing mill; and we have
been endeavoring to arrange the mill rolling schedule to provide the pipe for 3
more shipsets before the end of this year. Similarly, orders were placed with
Edgewater Steel Corporation for the foundation rings, bearing block rings and
skirts for all eleven shipsets. While the first shipset was requested from Elec-
tric Boat by February 1, 1976, we scheduled production and shipment of the
first three finished shipsets by the end of this year. Clearly, we took no action
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to hold these defense products 'hostage", as our procedure of requesting the
waiver of cost accounting standards has recently been characterized.
2. With respect to the third subcontract listed in the waiver request, which is

for 22 Toroid Rings for the SN 688 submarines (i.e., eleven shipsets), the De-
partment of Defense acknowledged that there has been "some performance",
which would imply something less than full performance. This subcontract called
for staggered deliveries starting with two rings in April, 1975, and four more
from August to December, 1975; four rings in the year 1976; and the remaining
twelve rings in 1977 and 1978. The first two rings were promised for April, 1975
and were shipped on schedule, which of course is actually full performance
through July.

Steel for the remsining four rings scheduled this year was produced and
shipped to our subcontractor, the Chicago Bridge and Iron Corporation, for
fabrication into these rings. The schedule for completion of these four rings
has been under continuing renegotiation, so as to accommodate Electric Boat's
recent request to advance a December delivery to shipment prior to one previ-
ously scheduled for August. Thus the facts are that we have been continuing
our endeavors to improve deliveries for the customer—not cut them off to force
a waiver of the cost accounting standards. We understand that Chicago Bridge
and Iron directly subcontracted with Electric Boat for fabrication of the rings
for the lead Trident submarine, whereas the Department of Defense waiver
request noted only that this subcontractor "... has refused to perform this work
for the other producers of HY-80 steel or any organization other than United
States Steel.' (Underline added)

3. The remaining two subcontracts listed in the waiver request were for HY-80 plate. The smallest of the two orders ($141,588 of miscellaneous plate itemsfor the lead Trident submarine) was acknowledged to be completed. The largerof the two orders covers 680 bons of 5" thick plates for Transition Rings. Theserings, in their assembled form, adjoin the aforementioned toroid rings in theeleven SN 688 submarine hull structures. Electric Boat subcontracted with New-port News Shipbuilding and Drydock Co., for the fabrication of these rings.Since the initial toroid ring shipments were scheduled for April, 1975, shipmentof the transition ring plates for Newport News fabrication of the initial transi-tion ring shipset was made several months earlier. Mill orders for the follow-onplate requirements for succeeding submarines were also entered, production isin process and some was recently shipped. However, the Department of Defensewaiver request commented that "... Electric Boat does not know when UnitedStates Steel will resume deliveries."
4. The Department of Defense request for waiver stated:
"No other source is available to satisfy the Government's needs on a timelybasis for HY-80 steel plate. The same is true for toroid rings and the air flasks,both of which are made from HY-80 steel."
Actually the air flasks for the SN 688 submarine are made from the same com-mercial grade of steel as our Chrome-Moly P-22 pipe; not HY-80, which is aNickel-Chrome-Moly steel produced to different mechanical property specifica-tions. With further procurement of air flasks for the submarine program yet tocome, we would doubt that the other bidder for SN 688 submarine air flasks(Taylor Forge Company) is the only potential alternate for USS Christy Parkproduction of these items, just as the capability for production of bomb bodiesin the 1960's was developed by a number of companies.
With respect to HY-80 plate, U.S. Steel has not been the sole source for sup-plying the Government's needs for this product, and we find it difficult to under-stand the contention that this product cannot now be obtained from the otherexisting sources particularly under present conditions of generally depresseddemand and unemployment. With respect to toroid rings, past and recent historysuggests a variety of multiple source opportunities for procurement of thesefabricated products. U.S. Steel could supply the fabricators with some, all, orpart of the HY-80 steel required—however this goes in competitive bidding—just as we are prepared to compete with the existing and potential suppliers forall other HY-80 plates needed for the submarine program.5. The Department of Defense request for waiver included a number of rep-resentation and allegations of illegal pricing and non-compliance with the 1962Truth in Negotiations Act. As noted in the Statement to which this is appended.proof of U.S. Steel non-compliance with the applicable laws and regulations hasbeen conspicuously lacking, and the only instance in which any of the allega-
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tions cited by the Department of Defense have been brought to litigation is in

a suit presently pending that relates to compliance with a 1951 consent order

issued by the Federal Trade Commission.
The Department of Defense request for waiver included allegation that since

enactment of the Truth in Negotiations Act "...there has been a continuing

problem involving the inability of the Navy and its prime contractors to obtain

cost or pricing data from United States Steel Corporation, ..". There was no

mention of the facts of the matter, which are as follows:
a. Prior to 1965, the Department of, Defense purchased HY-80 by advertised

procurement, which by law precluded the request for cost or pricing data.

b. In late 1964, the Navy adopted a GAO recommendation to negotiate HY-80

contracts. U.S. Steel received its first solicitation under the new policy at the

close of 1964 and promptly responded with submission of the costs required, and

thereafter continued to submit costs as required for HY-80 negotiated contract

pricing proposals.
c. Although the waiver request further noted a 1972 report of "continuation of

the refusals by Unted 'States Steel" (to supply costs) the facts are that U.S. Steel

consistently submitted its costs for negotiated HY-80 contracts whenever re-

quired to do so under the law. We made a number of cost submissions to the con-

tracting officers involved and to the Defense Contract Audit Agency for nego-

tiated subcontracts over the period that HY-80 procurement were negotiated,

commencing at the end of 1964 and continuing 'through early 1968.
d. In 1968 the Defense Industrial Supply 'Center (Defense Supply Agency) de-

cided that 'adequate competition had been clearly established in the procurement

of HY-80 and HY-100 steel, and since then has purchased the plates by advertised

procurement which eliminated the requirements for submitting cost data. In fact,

we are presently in the process of developing a bid to be submitted by August 26,

1975, in response to an advertised solicitation by this government agency for 144

tons of HY-80 plate.

[Eximurr 14]

AUGUST 7, 1975.
D. H. PAINTER,
Director of Procurement, Electric Boat Division, EBOAT ADM GRON, Groton,

Conn.
Re your telegraph of August 1. This morning we met with Elmer B. Staats,

Chairman of the Cost Accounting Standards Board, and members of his staff,

with regard to its denial of our request. We are advised there will be a further

meeting to seek a solution to this problem satisfactory to all concerned.
You may be assured that there will be no delay in meeting our delivery promises

on your orders on our books. We would suggest your technical representatives

advise us as promptly as possible final specifications to apply to the orders you

have indicated you wish to place with us for the flasks for your submarine pro-

gram so that they may be processed to meet your delivery requirements.
E. B. SPEER,

Chairman, United States Steel Corporation.

[EXHIBIT 15]

UNITED STATES STEEL, CORP.,
Pittsburgh, Pa., August 15, 1975.

Mr. ARTHUR SCHOENHAUT,
Ewecutfve Secretary, Cost Accounting Standards Board,
Washington, D.C.
DEAR MR. SCHOENHAUT : Based upon our extensive discussions with you and

the several members of your staff and the DCAA audit representatives in our
meetings here in Pittsburgh during the past two days, we are presently of the
opinion that our long established standard cost accounting system, as presently
constituted and structured, provides the basis for compliance with 'Cost Account-
ing Standards at any of our affected profit centers performing contracts or sub-
contracts to which such standards are applicable and not otherwise excluded or
exempted from compliance by applicable law or regulations.
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We intend to comply with applicable requirements of the Cost Accounting
Standards Board in any appropriate instance where statutory or regulatory
exemptions are not available in connection with contracts or subcontracts ac-
cepted by U.S. Steel. As we have previously informed you, U.S. Steel has assured
Electric Boat that there will be no delay in meeting our delivery promises because
of any possible problems in working out the applicability of Cost Accounting
Standards.
We appreciate the time and effort expended by you and your associates in

meeting with us here in Pittsburgh the last two days and also in our earlier meet-
ings in Washington. We believe our discussions have been very helpful in our
having a better understanding of the requirements of these standards and to the
satisfactory resolution of the matter.

Very truly yours,
BRACY D. SMITH,

Vice President and Comptroller.
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EXHIBIT 16

UNITED STATES STEEL CORPORATION
Eastern Steel Division
Boston District Sales Office

June 5, 1974

Electric Boat Division
General Dynamics Corporation
Dept. 630--Procurement
Groton, Connecticut 06340

Attention: Mr. J. E. Riordan
Chief of Procurement, Special Programs

Gentlemen:

Subject: Purchase Order K7039-801 

We have reviewed your letter of May 14, 1974, and have

subsequently received your purchase order K7039-801. We

bid these items based on the U.S. Steel Conditions of Sale

with no requirement for the filing of a disclosure state-

ment or the applicability for Cost Accounting Standards.We

are unable to agree to accept the applicability of the

disclosure statement or thc Cost Accounting Standards.

Since the avoidance of these requirements is totally
within your control in subcontracting, as stated in your

letter, it was anticipated that you would take such steps.

As you have indicated that these are now mandatory require-

ments for this order and since we can not agree to the
requirements, we can not accept or enter this order at this

time. Any order must be based exclusively on the U.S. Steel

Conditions of Sale. If you do not desire to do business on

this basis, please withdraw your purchase order. If we do

not hear from you within 10 days we will assume that you
desire to do business exclusively on the U.S. Steel Conditions
and we will accordingly enter the order on that basis.

Very truly yours,

UNITED STATES STEEL CORPORATION

Richard W. Ray
Service Representative

RWR:ae
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EXHIBIT 17

U. S. Steel Corporation Shipments vs. Exhibit E
Mill Schedule on Electric Boat Orders 

For purposes of continuity, in responding to the above matter, we have developed com-
parisons between shipments and mill schedule for the same group of orders which were
reviewed with Electric Boat on August 27, 1975 for determination of cost accounting
standards' applicability. This affected group is comprised of 20 orders, including
three proposed orders for air flasks which have not yet been finalized. The compari-
son for the remaining 17 orders appears below.

The data under the heading "Mill Schedule" represent the shipment schedule developed
at the time of order entry and acknowledgment. The actual tonnages shipped are listed
under the heading "Tons Shipped". The differences result from many factors including
revisions in the schedule to accommodate the customer's needs for advancing or defer-
ring shipments, production problems in the producing plant such as bad heats, equip-
ment breakdowns, rolling delays, pieces failing to pass inspection, fuel shortages,
strikes such as the coal miners' walkout in late 1974, and lack of scheduling flexi-
bility in a peak steel demand period.

While some percentage of shipments were delayed by reason of the above factors, the
existence or extent of late shipments cannot be established simply by comparing the
columns headed "Tons Shipped" with the column headed "Mill Schedule". Our tracking
system does not currently provide periodic order status and determination of whether
a particular item actually was late would require a manual examination and analysis
not only of each order, but of individual items within each order as to any changes and
reasons therefor. Each order is typically made up of many individual items. One order
totaling 4,100 tons, for example, was made up of 2,900 items. The magnitude of this
task of manually recreating the entire history of schedule revisions precludes its com-
pletion in any reasonable period of time.

Production problems and the necessary rescheduling of output are normal occurrences in
a process such as steel manufacturing and affect schedules for commercial customers as
well as government prime or subcontracts.

The table demonstrates a history of uninterrupted shipments of materials required for
the defense effort throughout the period when our waiver request was being processed.
From May 1974 through July 1975 shipments averaged 457 tons per month. We emphasize
once again that delivery delays and rescheduling resulted from the type occurrences
described above and did not in any way result from U. S. Steel's request for a waiver
from cost accounting standards.

Mill Schedule Tons Shipped
Year Month Tons Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec
1974 Jan 104

Feb 628 316
Mar 771 907
,Apr 469 260
May 666 339
June 422 300
July 657 586
Aug 272 268
Sept 136 191
Oct 267 517
Nov 406 435
Dec 1,074 657

1974 Total 5,768 4,880
1975 Jan 67 439

Feb 555 238
Mar 736 916
Apr 228 332
May 509 655
June 107 567
July 285 421
Aug 65 176

1975 ToDate 2,552 3,744
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EXHIBIT 18

Urtited
States
25Y1F45(
CorporatiOn
1625 K STREET, N. W.
WASHINGTON, D. C. 20006

September 5, 1975

The Honorable
William Proxmire
Vice Chairman
Joint Committee on Defense Production

Congress of the United States

Senate Office Building Annex, A-419

110 D Street, N.E.
Washington, D. C. 20510

Dear Senator Proxmire:

As requested during Mr. David M. Roderick's appearance before the

Joint Committee on Defense Production on August 21, 1975, enclosed are

additional reports for the record concerning (1) Cost Accounting Standards'

applicability to the designated Electric Boat purchase orders referred to

in such proceedings and (2) U. S. Steel's Federal government sales during

1974, totaling $47.2 million. Excluding bomb body and shell contracts,

our Christy Park defense related business during 1974 totaled $3.4 million.

These documents have been marked Exhibits "D" and "F" respectively and

are submitted for inclusion in the record as attachments to Mr. Roderick's

transcript of remarks to the Committee. We would be pleased to have data

regarding U. S. Steel's Federal government sales supplied for 1975 should

that information subsequently be required for Committee purposes.

We are proceeding with development of the requested report concerning

U. S. Steel's delivery performance under Electric Boat orders during the

period concurrent with the pendency of U. S. Steel's waiver request, and

will furnish such report for inclusion in the record promptly upon our

completion of such report which will be marked Exhibit "E".

We, of course, also intend to submit for the record our comments

regarding the Navy's chronology of alleged problems with U. S. Steel, and

appreciate your consideration in according U. S. Steel the opportunity to

present its position in such regard.

Sincerely,

Enclosure
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Exhibit D

Electric Boat Division General Dynamics Corporation
Purchase Orders re Applicability of Cost Accounting Standards

On August 27, 1975 representatives of United States Steel Corporation
(U. S. Steel) and Electric Boat Division, General Dynamics Corporation (Electric
Boat) held a meeting at Electric Boat's Groton, Connecticut offices for purpose
of determining applicability of Cost Accounting Standards and resolution of certain
other matters relative to 20 outstanding Electric Boat purchase orders with U. S.
Steel involving their procurement of steel materials commonly known as air cylinders
(or flasks), toroid rings, HY-80 plates and certain other items for the Navy
submarine program. The orders involved (and which were considered in such regard)
included 3 proposed orders for air cylinders which were in the process of being
finalized as to specifications and price.

Based upon the results of such meeting, United States Steel Corporation
will accept and comply with Cost Accounting Standards on the following Electric
Boat purchase orders and will comply with Truth In Negotiations Act requirements
as applicable to such orders with respect to providing certified cost or pricing
data. The orders to which the above indicated requirements shall apply are:

E.B. Purchase Order No, Steel Material

K5077-701 Air Flasks
K5235-102
K7253-501
K7039-801 HY-80 Plates
K5065-700
K7176-801
J7248-801
K7267-801
J7073-801
A7013-803
K5056-700 Toroid Rings

For any of the above orders which are presently unacknowledged, U. S. Steel will
furnish Electric Boat our signed acknowledgment form containing an express statement
of U. S. Steel's acceptance of Cost Accounting Standards on such orders and of
compliance with Truth In Negotiations Act requirements as applicable thereto.
With respect to any such previously acknowledged orders, we will provide a
supplementary signed acknowledgment form for purpose of confirming our express
acceptance of such requirements.

From review of information available during such meeting, our respective
representatives were of the opinion that the remaining Electric Boat orders in
question (as enumerated below) involved subcontracts of the type which were not
subject to the foregoing requirements by applicable law or regulations.

For example, 3 of the remaining orders involved procurement of
basically commercial grades of carbon plate material of a type which the parties
believed qualify for catalog price exemption under the governing law and regulations.
Electric Boat requested and U. S. Steel agreed to submit Department of Defense Form
DD633-7 to implement an exemption request for these particular orders, as follows:

63-923 0 - 76 - 14
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E.B. Purchase Order No. Steel Material

K6126-350
K7119-801
J611-350

Carbon Plates

The following orders as placed by Electric Boat were identified as

involving purchase amounts under $100,000, which is below the requisite threshold

level for applicability of the requirements in question. These particular orders

are:

E.B. Purchase Order No. Steel Material

K7234-803
K7275-001

HY-80 Plates

The following orders were identified by Electric Boat as involving their

procurement of material for inventory replacement not specifically designated for

use on any specific government contract, which were accordingly considered as

constituting orders not covered by the requirements in question:

E.B. Purchase Order No. Steel Material

K325-609
K219-605
K7221-803
A129-607

HY-80 Plates

In the event it is appropriately determined that any of the above
enumerated orders are deemed subject to CAS or other applicable requirements,
U. S. Steel will, of course, comply.
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U. S. Steel Corporation
Government Sales*

1974 $47,210,000

*Based on prime and subcontract renegotiable sales
which are predominantly defense business.
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SEPTEMBER 29, 1975.
Mr. DAVID M. RODERICK,
President, United States Steel Corp., 600 Grant Street,
Pittsburgh, Pa.
DEAR MR. RODERICK : I have received your firm's letter dated September 5, 1975,

signed by William G. Whyte, Vice President of the U.S. Steel Corporation, fur-
nishing additional information in elaboration of your testimony before the Joint
Committee on Defense Production on August 21, 1975.
Exhibit D thereto states that U.S. Steel will accept and comply with Cost

Accounting Standards on eleven of twenty orders discussed with Electric Boat;

that you question whether or not the law requires Cost Accounting Standards on
the remaining nine orders; but that, if it is determined that any of these nine
orders are subject to Cost Accounting Standards or other applicable require-
ments, U.S. Steel will comply.
I am encouraged by the position U.S. Steel has taken in unequivocally accept-

ing Cost Accounting Standards requirements and trust that U.S. Steel will, as a
matter of policy, continue to accept these requirements in future Government

contracts and subcontracts.
Exhibit D also states that U.S. Steel will comply with Truth-in-Negotiations

Act requirements, but adds the words "as applicable to such orders." Would you
please give me your unqualified assurance that U.S. Steel will accept and comply

with the Truth-in-Negotiations Act requirements as well as Cost Accounting

Standards for these non-competitive orders?
I am also concerned about the U.S. Steel practice of "accepting" rather than

signing contracts. As I understand the practice, a contractor such as Electric

Boat sends U.S. Steel a contract which includes or specifically cites buyer's terms

and conditions, including mandatory government requirements. Rather than sign-

ing the contract or negotiating a resolution where there are differences, U.S.

Steel sends back a "standard acknowledgement form" which confirms the order,

but states:
"No terms or conditions other than those stated herein and no agreement or

understanding, oral or written, in any way purporting to modify these terms

and conditions shall be binding on Seller unless hereafter made in writing and

signed by its authorized representative. Acceptance of the products hereunder

shall constitute assent to these conditions and Seller hereby objects to and rejects

any and all additional or different terms proposed by Buyer, whether contained

in Buyer's purchasing or shipping release forms or elsewhere. All proposals,

negotiations, and representations, if any, made prior and with reference hereto

are merged herein."
Your company's practice of "accepting" rather than signing contracts raises

the question of whether or not a legally-binding agreement immediately comes

into being. This issue is further complicated by the above-quoted provision in

your "standard acknowledgement form," which may, in fact, represent a counter-

offer.
To clear up this matter, I would appreciate U.S. Steel Corporation's legal

opinion on the attached questions.
I am not asking for an elaborate defense of the U.S. steel practice. Instead,

I would like to have the requested legal opinion and your personal assurance

that the company is dealing in good faith with the government and its con-

tractors—and that you will evidence this good faith by signing unconditionally

contracts containing the clauses required by law or regulation. Otherwise, there

would persist in my mind the question of whether or not U.S. Steel is complying

with all applicable laws and regulations required for government contracts.

I appreciate the cooperation you have evidenced so far in accepting Cost Ac-

counting Standards requirements. I trust that you will continue in this vein with

regard to the issues I have raised in this letter.
Sincerely,

WILLIAM PROXMIRE, Vice Chairman.

Attachment
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QUESTIONS REGARDING U.S. STEEL'S ORDER ACKNOWLEDGEMENTS

1. Is U.S. Steel's standard acknowledgement form deemed
to constitute a contract (when combined with buyer's order),
a contract acceptance, a counter-offer, or merely a confirm-
ation of receipt?

2. Do the terms and conditions in U.S. Steel's order ac-
knowledgement form nullify any contradictory terms and condi-
tions in the purchase order sent to U.S. Steel by the buyer?

3. Are terms or conditions included in the buyer's pur-
chase order but not included in U.S. Steel's order acknowledge-
ment form nullified?

4. Specifically, does the statement on the obverse of
the standard acknowledgement form to the effect that the order
is accepted "subject exclusively to the conditions of this
acknowledgement including those on the reverse hereof" nullify
any contradictory terms of stipulations stated or implied in
the buyer's order?

5. What kind of written statement would U.S. Steel con-
sider signing as meeting the requirements of condition 11 on
the reverse of the standard acknowledgement form?

6. To the extent there are differences between the terms
and conditions of the buyer's purchase order and the terms and
conditions in U.S. Steel's standard acknowledgement form,
would there be a legally binding contract during performance
of the order and prior to delivery and acceptance of the goods?

7. If so, what terms and conditions would govern--the
buyer's or U.S. Steel's -- and why?

8. What is the effect of condition 11 on required Cost
Accounting Standards or Truth-in-Negotiations Act clauses?

9. What is the legal effect of the condition 11 state-
ment that " All proposals, negotiations and representations,
if any, made prior and with reference hereto are merged here-
in"?

10. What mechanism, legal or otherwise, if any exists to
resolve differences between buyer's purchase order and U.S.
Steel's standard order acknowledgement form?

11. The U.S. Steel's standard acknowledgement form ap-
pears to state in condition 11 that the firm has received an
order and that receipt of the goods by the buyer constitutes
agreement to U.S. Steel terms as set forth in the acknowledge-
ment form. Do you agree? If not, what is your interpretation
of this provision and why?
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12. Condition 12 of U.S. Steel's standard acknowledgement
form states:

"Any clause required to be included in a contract of
this type by an applicable law or administrative
regulation having the effect of law shall be deemed
to be incorporated herein."

Does this language bar U.S. Steel from successfully
contesting the applicability of any law or administrative
regulation having the effect of law subsequent to U.S.
Steel's acknowledgement of any given order?

13. Which condition--eleven, disclaiming terms or
conditions not made in writing and signed by a company
representative or twelve, deeming any legally required
clause to be incorporated--is considered applicable
to clauses required in government contracts and especially
to the Cost Accounting Standards Act or the Truth-in-
Negotiations Act clauses?

14. How does condition 12 incorporating any
applicable law or administrative regulation having the
effect of law in a "contract of this type" affect the state-
ment in condition 11 that no terms or conditions are bind-
ing on seller unless made in writing and signed by seller's
authorized representative? Is this not a circular process
of accepting incorporation and disclaiming incorporation
of clauses required by law? Does condition 11 nullify
condition 12?

15. When condition 12 refers to a "contract of this
type" is it referring to U.S. Steel's standard acknqwledge-
form?

16. If'hcceptance" of a contract or a purchase order
is deemed by U.S. Steel to be equivalent to signing a con-
tract, then why does U.S. Steel not sign contracts?

17. How is either party able to administer a contract
properly when there is no clear understanding at the outset
as to which laws and regulations are applicable to the
work in question? Is not this provision 12 itself suffi-
ciently vague to raise questions regarding the overall
enforceability of the contract?

18. Are all U.S. Steel customer orders accepted
with the same standard acknowledgement form 1:vith the same
terms and conditions? Are there customers with whom
U.S. Steel negotiates terms and conditions or contracts
on a different basis?
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D. M. RODERICK
PRESIDENT

Ithkeel
States
Steel
Corporation
600 GRANT STREET
PITTSBURGH, PENNSYLVANIA 15230

November 11, 1975

tp.

The Honorable William Proxmire
United States Senate
Washington, D. C. 20510

Dear Senator Proxmire:

This will acknowledge your letter of September 29 in regard
to application of the Cost Accounting Standards and the Truth-in-
Negotiations Act requirements to the orders received by U. S. Steel
from Electric Boat which were identified in the attachment to our
Mr. Whyte's letter to you of September 5.

r??

As indicated in your letter, the commitment in the referenced
attachment was to comply with the Truth-in-Negotiations Act require-
ments "as applicable to such orders" and you have requested our
"unqualified assurance" that U. S. Steel will accept and comply with the
Truth-in-Negotiations Act requirements, as well as Cost Accounting
Standards, for "these non-competitive orders."

As you are aware, by its own terms, the Truth-in-Negotiations
Act does not apply to procurements of materials, inter alia, where the
price negotiated is based on adequate price competition, or where the
price is an established catalog or market price of commercial items which
are sold to the public in substantial quantities. Our reference to "as
applicable" had obvious reference to these exemptions, on the assumption
that you did not intend a standard of compliance for U. S. Steel different
from that established by Congress in the subject Act. This will inform
you that no exemption under the Truth-in-Negotiations Act will be claimed
for any of the Electric Boat orders identified in the above-mentioned
attachment to Mr. Whyte's letter of September 5. I can assure you also
that we will comply with the Truth-in-Negotiations Act with respect to any
future orders which are not exempt under the statute.
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Your letter and its attachments raise a number of questions

regarding our contracting forms and procedures. The forms and pro-

cedures utilized in connection with the Electric Boat orders are our

standard commercial forms and procedures.

Like any major commercial enterprise, U. S. Steel enters

into thousands of commercial transactions every month, with hundreds

of different customers. Price, delivery, warranty and other basic

provisions governing these transactions must be clarified and estab-

lished. Quite apart from problems such as efficient service, added
costs and potentially illegal discrimination, it obviously would be
totally impracticable for U. S. Steel, or its customers, to negotiate
individual terms and conditions for each transaction. For these reasons
standard procedures and terms and conditions of sale have been
developed and are customarily utilized as a matter of practical necessity.
However, when it is in the mutual best interest of both parties, for
example when there are repetitive transactions under similar circum-
stances with a single customer, we may undertake to negotiate mutually
acceptable terms and conditions applicable to such orders. As a matter
of interest, we have been negotiating mutually acceptable terms and con-
ditions with Electric Boat.

The U. S. Steel standard procedures and terms and conditions
reflect our best judgment based upon long experience as to the optimum
format to assure expeditious, fair and uniform dealing with our many
customers, both large and small, and we believe the minimal difficulty
and litigation we have experienced confirms these judgments. I think it
is clear also that we could not afford commercially to utilize standard
contract provisions which did not meet with general acceptance.

To be sure, we frequently encounter purchasing forms sub-
mitted by customers, which pose the type of questions enumerated in the
attachments to your letter. In fact, as I am sure you are aware, while
the Uniform Commercial Code, and particularly Section 2-207, is directed
toward resolving the so-called "battle of the forms," many interesting
legal questions remain and these have been the subject of much legal com-
ment. F9r your possible interest, a list of relevant articles is attached.
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I have discussed with our Law Department your request for
"Ti. S. Steel Corporation's legal opinion on the attached questions."
They point out that a legal opinion can be developed only in relation to
all of the relevant facts of a particular transaction, and that the facts
going to make up the type of situations envisaged by the questions you
have asked may vary significantly from transaction to transaction.
Further, of course, interpretations of the applicable law may vary,
and legal opinions also may vary depending upon the state in which the
questions were litigated. In view of these circumstances our lawyers
do not believe it is possible to provide a meaningful response to the
questions attached with your letter. However, they would be glad to
discuss the above aspects or any of the questions with you or your desig-
nee. If you believe this would be helpful, I would suggest you directly
contact Mr. Marion G. Heatwole, our General Counsel, to make appro-
priate arrangements. Mr. Heatwole's telephone number is (412) 433-1117.

Sincerely,

Attachment
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LIST OF ARTICLES 

Lipman, On Winning the Battle of the Forms: An Analysis of Section 2-207

of the Uniform Commercial Code, 24 Bus. Law 789 (1969)

Hawkland, The Buyer's Purchase Order Under The Uniform Commercial Code,

The Practical Lawyer, Vol. II, No. 3, p. 25 (1965)

Davenport, How to Handle Sale of Goods: The Problem of Conflicting

Purchase Orders and Acceptances and New Concepts in Contract Law, 19 Bus

Law 75 (1963)

Weeks, "Battle of the Forms" Under the UCC, 52 ILL BJ 660 (1964)

Note, Contract Draftsmanship Under Article Two of the UCC, 112 U Pa L

Rev 554 (1964)

Note, Nonconforming Acceptances Under Section 2-207 of the UCC: An End

to the Battle of Forms, 30 U Chi L Rev 540 (1963)

Note, The UCC and Contract Law: Some Selected Problems, 105 U Pa L Rev

836, 853 (1957)

Note, Sales--Offeree's Response Materially Altering an Offer Solely to

Offeror's Disadvantage Is an Acceptance Conditional on Offeree's Assent

to the Additional Terms Under Section 2-207 of the UCC, 111 U Pa L Rev 132

(1962)

Murray, Intention over Terms: An exploration of U.C.C. §2-207 and New

Section 60, Restatement of Contracts, 37 FORD. L. REV. 317; 332-34 (1969)

Note, Contracts: Sale of Goods: Acceptance of Offer: Additional or Differ-

ent Terms: Section 2-207, UCC: Section 84-a, N.Y. Personal Property Law,

46 Cornell LQ 308, 316 (1961)

Note, UCC: Variation Between Offer and Acceptance under Section 2-207,

1962 Duke L J 613

Note, UCC Section 2-207 and the "Counter Offer": Acceptance Unlimited?,

57 NW L Rev 427, 480 (1962)

1 W. Hawkland, A Transactional Guide to the Uniform Commercial Code

§ 1.090303 (1964)

Murray, The Realism of Behaviorism Under the Uniform Commercial Code,

51 Ore. L. Rev. 269,285 (1972)

Phalan, Uniform Commercial Code - Sales - Inadvertent Acceptance of

Buyers' Terms, 62 Dick. L: Rev. 171 (1958)

Resnick, Conflicting Boiler - Plate - Effect of the Uniform Commercial

Code, 18 Bus. Law 401 (1963)

Tisdale, Impact of the Uniform Commercial Code on the Law of Contracts,

39 N.D. L. Rev. 7, 24 (1963)
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wow, rATIMAN. TES.. CHAIRMAN

Lax.* MA-1,10.14, MO.
HENRI. S. REIMS,

GARRY DROWN. MICH.

ALJERT W. JOHNSON. 84.

Confirms of tbe Einiteb etatto
JOINT COMMITTEE ON DEFENSE PRODUCTION

(CREATED PURSUANT To Pon.. L. 774, 814T Conio14848)

WASHINGTON. D.C. 70510

December 16, 1975

Mr. David M. Roderick, President
United States Steel Corporation
600 Grant Street
Pittsburgh, Pennsylvania 15230

Dear Mr. Roderick:

1975.

EITLLIAM PROXMIRE, WIS.. VICE CHAIRMAN
JONN PARKE., Al-A.
HARRISON A. WILLIAMS. JR., N.J.
JOHN TOWER. TEX.
EDWARD W. SIROOKE. MAME

This is in response to your letter of November 11,

I am pleased to have your assurance that no exemp-
tions to the Truth-in-Negotiations Act will be claimed
by U.S. Steel on the Electric Boat orders identified
in our earlier correspondence. I also am encouraged
by your commitment to comply with the Act on future
orders. I remain concerned, however, that these
commitments may be meaningless in view of U.S. Steel's
practice of "accepting" contracts subject only to
U.S. Steel's terms and conditions rather than signing
contracts in which both parties agree to applicable
terms and conditions. My letter of September 29th
requested answers to a number of questions regarding
the legal implications of the manner in which U.S. Steel
enters contracts. My concern was thatgovernment con-
tracts and subcontracts with U.S. Steel might be un-
enforceable since it seemed questionable that your
practice resulted in a true meeting of the minds. If
these contracts are unenforceable, I question the value
of your commitments to accept contracts with Cost
Accounting Standards and Truth-in-Negotiations require-
ments.

My letter afforded you the opportunity to reassure
me on this simple issue--the legality and enforceability
of contracts and subcontracts 'with U.S. Steel. Your
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Your response declines to address the issue. Instead,
you advise that your lawyers do not believe it is possible
to provide a meaningful response to the questions because
"a legal opinion can be developed only in relation to all
the relevant facts of a particular transaction." Further,
the lengthy justification of your practice as "commercially
acceptable" does not seem to me to be relevant in the con-
text of government procurement where buyers have an affirm-
ative obligation to insure that certain requirements of
federal law are enforced. Finally, the literature referred
to in the attachment to your letter in connection with
Section 2-207 of the Uniform Commercial Code only heightens
my concern that contracts entered in accordance with your
standard practice may be unenforceable.

Since I believe it is crucial for the government to
understand the contractual basis on which its work is '
being performed at U.S. Steel, and since your lawyers
need a "particular transaction" to render a meaningful and
definitive legal opinion, I would appreciate your address-
ing my Questions in the context of any or all of the
Electric Boat procurements which were the subject of our
earlier hearings.

Of course, if you will give me your personal assurance
that in selling to the government or its contractors
U.S. Steel will contract on the basis of signed, bilateral
agreements which contain the provisions required by appli-
cable laws and regulations, the legal opinion would not be
needed.

I would like to see this matter resolved promptly.
Please advise me within two weeks of the date of this letter
whether you will agree to contract in the future on the basis
of bilateral contracts, signed by both parties and con-
taining all provisions required by laws and regulations.
If you are unwilling to provide this assurance, please
furnish the legal analysis. In the absence of a satis-
factory resolution of this problem, I intend to ask the
help of the General Accounting Office in pursuing this mat-
ter and providing recommendations.

Sincerely,

William Proxmire
Vice-Chairman
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D. M. RODERICK
PRESIOENT

The Honorable William Proxmire
United States Senate
Washington, D.C. 20510

Dear Senator Proxmire:

united
States
S'teet

137;e7... - • •t_oreor
600 GRANT STREET
PITTSBURGH, PENNSYLVANIA 15230

December 31, 1975

This is in response to your letter dated December 16 which was
not received here until December 22, 1975.

If I fully understand your position, you are concerned specifically
that government contracts and subcontracts with United States Steel Corpora—
tion contain all of the provisions required by applicable laws and regulations
and that such contracts are legally binding and enforceable. In your view,
the use of "bilateral contracts, signed by both parties" would accomplish those
objectives.

Our standard terms and conditions of sale expressly incorporate all
clauses required to be included by applicable law or regulation, and I can,
therefore, give you our unqualified assurance that all such provisions are
included in our government contracts and subcontracts.

I can assure you also as to the legality and enforceability of con—
tracts and subcontracts with U. S. Steel and to my knowledge we have never
contended otherwise. Further, since the above—mentioned incorporation by
reference provisions is part of our own standard terms and conditions, there
can be no question but that clauses required to be included by law or applicable
regulation will be part of each government contract or subcontract with U. S.
Steel, and will be legally binding and enforceable.

As to the routine use of signed bilateral contracts, United States
Steel consistently strives to reduce-costs and increase productivity. Two
areas where we have experienced success have been reduction of unnecessary
paperwork and reduction of inefficient utilization of personnel. If it were
necessary for us to negotiate the terms and conditions of each sale, reduce the
agreement to writing, and then have both parties formally sign the agreement,
we would not only reduce our efficiency and productivity and increase paperwork,
but we would greatly increase the risk of delay in production and delivery of
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The Honorable William Proxmire - 2 -
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December 31, 1975

the products. From our experience, it has been extremely difficult and
time consuming to negotiate final detailed agreement on terms and conditions
and secure from both buyer and seller all required internal clearances in
order that bilateral contracts can be signed. Pertinently, the Uniform
Commercial Code not only does not require such a bilateral, signed contract,
but it fully recognizes that commercial transactions for the purchase and
sale of goods need not be on the basis of such a signed agreement by pro-
viding the mechanism for determining applicable terms and conditions if the
parties have not both signed the same paper. Certainly, the Government
Priorities System that controls the sale of urgently required controlled
materials, such as steel products, would not permit the delays that wculd
be encountered during the bilateral negotiation of each sales transaction.
For these reasons, we trust you can appreciate our reluctance to agree to a
program that requires a signed bilateral agreement in all situations,
especially since all required clauses have been incorporated into the agree-
ment. In this connection, as I earlier informed you, where there are repeti-
tive ordering circumstances, we do attempt to negotiate mutually agreeable
terms and conditions and have been negotiating with Electric Boat to this

end.

I believe this letter provides the assurance you request with respect
to our government contracts and subcontracts. If, however, any uncertainty
remains, since these are essentially legal questions I again suggest that the
matter be discussed by you or your designee with our lawyers, and that you
directly contact Mr. Marion G. Heatwole, our General Counsel, to make appro-
priate arrangements.

Sincerely,

e'
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[EXHIBIT 19]

CHRONOLOGY OF NAVY'S DEALINGS WITH STEEL COMPANIES ON PURCHASES OF
SPECIALTY STEELS

1947—HY 80 developed under Navy research program. U.S. Steel was first
producer.
1951—The Federal Trade Commission issued a consent decree providing that

U.S. Steel Corporation and other steel producers should cease certain collu-
sive pricing practices, including the use of pricing formulas which produce
identical delivered costs.
1960—Lukens and U.S. Steel started listing steel prices as part of their price

catalogues.
1962—Truth-in-Negotiations Act passed.
1961-1964 The Navy Department sent a series of letters to the Federal Trade

Commission reporting the receipt of identical bids from U.S. Steel and Lukens
Steel on orders for HY 80 steel, a special steel used almost excusively on Navy
ships. The two companies priced their offers in such a way that, when delivery
costs to the shipyard are included, the prices from both are identical. The Navy
receives no answer from the Federal Trade Commission.
January 28, 1965—The General Accounting Office issued a report stating that

during the period 1960-1964, U.S. Steel and Lukens quoted identical prices for
HY 80. The GAO also found that the Navy did not obtain cost and pricing
data, as required by the Truth-in-Negotiations Act, on purchases of HY 80 steel.
The GAO concluded that since the two suppliers quoted identical prices, there
was not adequate competition on these procurements. The GAO recommended
that the Navy obtain cost and pricing data on future steel procurements.
1965—The Navy promised the GAO that cost and pricing data would be ob-

tained on future orders of HY 80 steel.
1965-1969—The Navy and its shipbuilders were unsuccessful in repeated at-

tempts to obtain cost and pricing on procurements of HY 80 steel. U.S. Steel,
Lukens Steel, Armco Steel, and Bethlehem Steel all refused to provide the
data.
1967—The Defense Supply Agency, which also purchases HY 80 steel, reported

to the GAO that it has obtained effective competition on purchases of the steel,
and therefore it will not request cost and pricing data from steel suppliers.
December 1960-January 1970—[In two memoranda to the] is informed Com-

mander, Naval Ship Systems Command, [Admiral Rickover reported] on the
purchase of BY 80 and another specialty steel, BY 100 at Newport News Ship-
building and Dry Dock C'ompany. The steel suppliers quoted prices according to
a formula which makes the delivered costs identical. Although the shipyard
purchased several million dollars worth of specialty steels annually, it did not
obtain cost data in accordance with the Truth-in-Negotiations. The Commander,
Naval Ship Systems Command reported that he agrees with these Phasic facts"
in Admiral Rickover's] reports. He directed a review of the situation and states
that, in the future, the Navy will not consent to Newport News' steel procure-
ments unless cost data have been obtained.
March 17, 1970—The Commander, Naval Material Command, reported that

steel companies still refuse to provide cost data on Navy and Newport News pur-
chase orders. He authorized the placement of purchase orders without cost data
in order to meet emergency requirements.

April-May 1970—Newport News formally requested the steel companies to
provide cost data on sales of HY 80 and HY 100 steel. The companies refused.
They pointed out that the Defense Supply Agency determined in 1967 that cost
data need not be furnished on its procurements, and thus the Navy was in no
position to request such data on Navy procurements.
August 18, 1970—[ Senator Proxmire asked the] GAO asked to investigate

procurement practices and cost controls at private shipyards which have large
Navy ship construction contracts. He specifically requested a review of the
shipyard's implementation of the Truth-in-Negotiations Act.

October 13, 1970—[Admiral Rickover wrote to the] Commander, Naval Ship
Systems Command, is urged to take prompt action because [stating that] there
has been no change in the situation in the 10 months since his reports of Jan-
uary, 1970. [were prepared, and urging prompt action.]
November 25, 1970—The Assistant Secretary of the Navy requested Depart-

ment of Defense assistance in obtaining cost and pricing data on procurements
of HY 80 and HY 100 Steel.
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February 10, 1971—The Assistant Deputy Secretary of Defense replied that

the Navy's problems in dealing with the steel companies should be resolved by

the Navy. The Department of Defense will not become involved.
March 12, 1971—The Navy General Counsel wrote to the Federal Trade Com-

mission. He stated that Navy shipbuilders are still receiving identical bids

from suppliers of specialty steels. He requested an answer to the Navy's letters

to the FTC in 1961-64.
March 25, 1971—The Assistant Secretary of the Navy again wrote the De-

partment of Defense, pointing out again that the Navy does not have enough

economic leverage to convince the steel companies to comply with the law.

March 25, 1971—The Navy asked the General Accounting Office to audit the

steel companies' production costs for HY-80 and HY-100 steel.

April 9, 1971—The Assistant Secretary of Defense replied to the Navy. He

reiterates that the steel problem is the Navy's problem. However, he agreed to

talk it over with Navy officials when he gets a chance.
December 1917—FTC began an investigation into charges of collusive bidding

practices of HY-80 and HY-100.
July 7, 1972—GAO report verified findings of 1969-70 Rickover reports as well

as the findings of 1965 GAO report.
June 18, 1974—FTC charges Lukens and U.S. Steel with violating a 1951 FTC

order prohibiting them from price fixing.
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EXHIBIT 20
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eongre55 of tbe Uniteb atatt5s
JOINT COMMITTEE ON DEFENSE PRODUCTION

(CREATED i.LIRSLIANT TO MUSLIC LAW 774, ST CONGRESS)

WASHINGTON, D C. 20510

September 5, 1975

Hon. John Bennett
Acting Assistant Secretary of Defense (I & L)
3E808 The Pentagon
Washington, D. C. 20301

Dear Dr. Bennett:

I wish to thank you for your appearance last
month before the Joint Committee on Defense Production.
Your testimony will be most helpful to the Committee
in its efforts to ensure the fullest compliance with
the Cost Accounting Standards provisions of the De-
fense Production Act.

There are, however, a number of issues which were
raised in your statement and in your testimony and
which time did not permit us to discuss at length. I
have developed a list of questions on these subjects
and I would appreciate your earliest response to these
queries so that we may include them in the record of
the hearings.

In addition, I would appreciate your providing,
or obtaining from counsel, a detailed opinion as to
why "DoD has serious doubt" that the provisions of the
Defense Production Act could effectively be invoked to
require contractor performance on contracts or orders
containing Cost Accounting Standards.

It is my understanding, based on the July 17
letter from the Director of the Federal Preparedness
Agency, General Leslie Bray, that he has the authority,
under the Act, to enforce performance on defense-rated
contracts and orders but that enforcement of compliance
with the Cost Accounting Standards is the responsibility
of the procuring agency. This, I take it, is merely a

63-923 0 - 76 - 15
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division of responsibility and a legitimate one, but
it is not to be taken in any way as eroding the
President's power to command full performance of all
provisions of contracts related to the national defense.

One of the most fundamental functions of a govern-
ment based on law is to enforce valid coniracts;failure
to carry out this fuaction would seriously impair the
legal underpinning of our society. I believe it is
an especially serious matter when the government is
unable, or gives the appearance of being unable, to
enforce its own contracts. You will understand, there-
fore, why I view this as a matter of paramount impor-
tance. If there are deficiencies in the Defense Pro-
duction Act in this regard, the Joint Committee will
clearly want to consider taking remedial legislative
action.

Sincerely,

William Proxmire
Vice-Chairman
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Additional Questions for Assistant Secretary of Defense John Bennett

1. Who are the DoD employees engaged in conducting the
CAS training course at Ft. Lee, Virginia? How many of the 2-week
training courses were scheduled to be offered in FY 1975? Were
all of these courses actually held? Assuming that the 150
persons which you contemplate training in FY 1976 constitute four
2-week training courses, is this an adequate number of courses,
or have other considerations caused a reduction in the optimum
number of courses to be offered? Are there no more than 150
DoD personnel a year whose performance could be improved by
attending the 2-week CAS training program?

2. Who are the DoD employees at Ft. Lee who are conducting
the cost effectiveness study? Are these the same persons who
would otherwise be training DoD personnel in CAS administration?
If so, do you regard the cost effectiveness study as more important
than training DoD personnel in CAS matters?

5. What is the methodology of the cost effectiveness study
itself? How does it intend to measure benefits derived from
Standards? Doesn't the DoD's failure to date to measure the
cost impact of hundreds of reported CAS violations suggest that
the measurement of benefits will be difficult?

4. With respect to your statement that 275 man-years were

estimated to have been devoted in FY 1975 to CAS administration,
please specify the actual number of positions authorized by
DoD and filled by DCAA and DCAS in FY 1974 and in FY 1975 by
employees whose work has been the administration of CAS. How
many of these positions are new positions and how many are
partial or total reassignment of existing personnel?

5. Please identify the contractors who have told DoD that
because of the requirements of P.L. 91-379, they are reluctant
to make cost accounting changes voluntarily, even though the
changes may be desirable improvements that are supported by the
auditor and contracting officer. What have been the circumstances

involved in these cases?

6. How many cost impact statements did DoD receive from
contractors prior to issuance of DPC 74-5? How many after its
issuance? Isn't it reasonable to assume that the time needed

for preparation and review of these statements will be less and

less as both contractors and Government gain experience with

them? In light of the CASB comments on materiality, why do

you believe that formal review and documentation are required in
cases of insignificant cost impact?
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7. Specifically, what does the DoD do to convince an

unwilling contractor to accept the CAS clause? Have you asked

contractors to demonstrate the changes which would be required

in their current accounting systems in order to comply? Have

you sought the help of the CASB Staff experts in any such

meetings?

8. Please identify those companies which you state often

resist CAS and refuse to change their accounting systems to
conform to Standards. Has DoD worked with these companies
to determine how much, if any change in their accounting
systems would be necessary to conform to CAS?

9. Has any company which has indicated an intention of
withdrawing from defense business actually done so? Which are

the companies? Have any of them been sole source suppliers
to the DoD? If so, what steps has DoD taken as a consequence?
Which companies have indicated an intention of withdrawing?

10. With respect to the DoD recommendation of March 12, 1975,

to the CASB that it establish a 5 percent of sales exemption
from CAS, what data did DoD have and what were its recommendations
to the CASB on the following issues inherent in that recommendation:

(a) the definition of "sales";; (b) whether "sales" should be
determined every year, or as an average of several years; (c) the
definition of "profit center," especially in view of the possi-
bility of corporate reorganizations; (d) the proper treatment
of any problems of the profit center whose sales or Government
business, or both, fluctuate annually in such a way as to result
in coverage in certain years and non-coverage in other years;
(e) how soon after expiration of the measurement period a firm
would be requred to accept the CAS clause, or would be exempt
from its inclusion; (f) how DoD would ascertain the accuracy
of any calimed exemptions; and (g) the degree, if any, of
anticipated resistence by firms to Government audit of the
claimed total sales of their profit centers?

11. Does your proposal for an outright exemption for all
foreign prime and subcontract awards indicate DoD dissatis-
faction with the proposals now being finalized by the CASB
withthe U.K. Government, looking to disclusure and consistent
use of existing cost accounting practices by U.K. firms? Would
not the proposals for U.K. firms provide for many of the bene-
fits to the DoD of P.L. 91-379, which outright exemption would
wholly forego?

12. Was the recent establishment of the central group to
respond to CAS problems made by the DoD at its own initiative,
or was the central group established as a result of recommen-
dations in the draft GAO report, urging to DoD the need for such
a group?
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13. You say (p. 2) that DoD has been diligent in its
efforts to get CAS off to a good start. Nevertheless, in an
attachment to a 1974 memorandum to the Deputy Secretary of Defense,
signed by one of your predecessors, Mr. A.I.Mendolia, serving
as one of a high-level DoD committee looking into restoration
of faith in contracting with DoD, the Cost Accounting Standards
Act is identified as one of a number of laws whose require-
ments are redundant, difficult or burdensome to administer,out
of proportion to accrued benefits, or contain overly restrictive
dollar thresholds. How do you -reconcile your statement with
Mr. Mendolia's 1974 memorandum?

14. Can you determine and provide for the record infor-
mation as to whether United States Steel at any time terminated,
suspended, curtailed, interrupted, withheld,reduced, or slowed
shipments of HY-80 steel, air flasks or toroid rings to the
Electric Boat Division of General Dynamics under any of the
five contracts or orders that were the subject of your waiver
request of July 1975, as was suggesed in that request?

15. Does the Electric Boat Co. now have signed, valid con-
tracts with the U.S. Steel Corporation for the provision of
this steel plate, air flasks and toroid rings? Do each of
these contracts contain the Cost Accounting Standards? If not,
why?

16. Can the government enforce the inclusion of Cost
Accounting Standards on subcontracts or orders between a prime
_contractor and a subcontractor? If so, how? Can the govern-
ment direct a prime contractor to withhold payment of funds
to a subLontractor who does not comply with government-required
contract provisions?
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ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D.C. 20301

INSTALLATIONS AND LOGISTICS

2 OCT 1975
Honorable William Proxmire
Vice Chairman, Joint Committee
on Defense Production

Congress of the United States
Washington, D. C. 20510

Dear Senator Proxmire:

This is in response to your letter of September 5, 1975. You referred
to my testimony before the Joint Com.mittee on Defense Production and
asked for an explanation of my statement to the effect that we doubted
that we could immediately invoke the provisions of the Defense
Production Act to require a contractor to comply with the cost
accounting standards.

The Department of Defense does not have the authority under the Defense
Production Act to force a supplier to enter into a contract with us.
We must rely upon the prospective contractor's willingness to contract.
Where a supplier refuses to enter into a contract, we must look to the
Commerce Department's Bureau of Domestic Commerce to require
the supplier to accept the contract under Title I of the Defense Production
Act.

General Bray in his letter to you dated July 17, 1975 stated that the
Federal Preparedness Agency had authority to require acceptance of
a contract under Title I but that it did not view refusal to comply
with cost accounting standards as a refusal to produce under a rated
order." That issue, he said, would have to be resolved between the
supplier, the procuring agency and the CAS Board.

We agree that once we have a contract, the procuring agency is responsible
for enforcing compliance with its terms, including the requirements of
the Cost Accounting Standards clause. However, we must look to the
Department of Commerce to require the supplier to accept the contract
which contains the Cost Accounting Standards clause. Absent a contract
there is no means whereby the procuring agency can enforce compliance
with Cost Accounting Standards.
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General Bray also states that in his opinion section 18(a) of DPS
Regulation 1 was not intended to provide a legal basis for a contractor
to refuse a priority order because the contract contains required
provisions of law which the contractor dislikes. We believe that
the wording of that regulation is at odds with its intent as stated by
General Bray. It appears, therefore, if the regulation is to be
applied in cases where a contractor refuses to accept the CAS
clauses, a change in the regulation will be required.

I would like to take this opportunity to enlist your assistance in having
the Cost Accounting Standards Board favorably consider a de minimus 
rule for applying the requirements of PL 91-379. As I stated in my
testimony on August 20, 1975, it is unrealistic to expect a contractor
to agree to follow Cost Accounting Standards regulations which will
increase his administrative cost, require changes in his accounting
practices, and eliminate his flexibility to make accounting system
changes to accommodate a very minor part of his total sales. We
believe that a major portion of our implementation problems are
concerned with this class of contractor because they simply cannot
understand our lack of concern with materiality. Such a de minimus 
rule should free up resources that can best be used to assure compli-
ance where the impact is significant. In a similar vein we will shortly
request exemptions for firm fixed price contracts awarded on the
basis of negotiated price competition and for contracts placed with
foreign firms. We believe you could greatly aid us with improved
implementation if you support these actions.

The answers to your other questions are set forth on the attachment
to this letter.

Since rely,

J. BENNETT

ing A stant Secretary of Defense

(Installations and Logistics)

Enclosures
a/s
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1. Who are the DoD employees engaged in conducting the CAS training

course at Ft. Lee, Virginia? How many of the 2-week training courses

were scheduled to be offered in FY 1975? Were all of these courses

actually held? Assuming that the 150 persons which you contemplate

training in FY 1976 constitute four 2-week training courses, is this

an adequate number of courses, or have other considerations caused

a reduction in the optimum number of courses to be offered? Are

there no more than 150 DoD personnel a year whose performance could

be improved by attending the 2-week CAS training program?

The individuals now conducting the CAS course at the Army Logistics

Management Center, Ft. Lee, Virginia are as follows: Mr. Edward

J. Barrett, Mr. John H. Green, Jr., Mr. David C. ReIly, and Mr.

Steven C. Van Voorhees.

In FY 1975 there were ten courses originally scheduled. Six courses,

with a total of 206 students, were conducted, and four were cancelled.

With respect to FY 1976, nine classes are presently scheduled and

it is expected that 324 students will be trained. In consideration of

the number of personnel that can reasonably be released. from regular

duties at one time for CAS training and the facilities and training

personnel available we believe the rate of training is appropriate.
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2. Who are the DoD employees at Ft. Lee who are conducting the
cost effectiveness study? Are these he same persons who would
otherwise be training DoD personnel in CAS administration? If so,
do you regard the cost effectiveness study as more important than
training DoD personnel in CAS matters?

We have not yet identified the specific individuals who will conduct the

.cost effectiveness study. We do not plan to use the same people who

are conducting the training course. The training people will con-

tribute by providing advice and other consulting services, but classes

will be conducted on a full schedule.
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3. What is the methodology of the cost effectiveness study itself? How
does it intend to measure benefits derived from Standards? Doesn't the
DoD's failure to date to measure the cost impact of hundreds of reported
CAS violations suggest that the measurement of benefits will be difficult?

The exact methodology and plans for this study are still under development.

However, there are many areas where, we believe, quantitative measure-

ments can be made. In some areas only qualitative measurements can be

made. For example, resources used to administer CAS, and costs recovered

as a result of CAS can be documented, but the value of improved visibility

of a contractor's accounting system, as a result of the CAS required dis-

closure statement, can only be expressed in qualitative terms.
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4. With respect to your statement that 275 man years were estimated
to have been devoted in FY 1975 to CAS administration, please specify
the actual number of positions authorized by DoD and filled by DCAA.
and DCAS in FY 1974 and in FY 1975 by employees whose work has
been the administration of CAS. How many of these positions are new
positions and how many are partial or total reassignment of existing
personnel?

We have discussed this question with the Committee staff to obtain

clarification of the data desired. As a result, we understand you

desire to know how many new spaces were authorized die to Cost

Accounting Standards, and how many man hours were employed on

administration of Cost Accounting Standards. Exhibit A, attached,

shows the new spaces authorized. Exhibit B shows the man years

estimated to have been used.

In the statement we indicated "more than 275 man years have been

devoted to the administration of CAS." This did not include the

Headquarters man years of DCAA, time spent by personnel of OSD,

and recognizes that the man years reported are in most cases a

best estimate.
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* *

EXHIBIT A

NEW MANPOWER SPACES AUTHORIZED DUE TO
COST ACCOUNTING STANDARDS

• Carryover from

DCAA DCAS

FY 1974 FY 1975 FY 1974 FY 1975

prior year 0 36 63 , 129

Increase (decrease)
for year 36* (11)** 66*** 45

Total 36 25 129 174

Includes 69 originally approved less 33 reduction due to Congressional
Budget cut.

Includes restoration of the 33 reduction from FY 1974 less a reduction
of 44 due to OSD "10-20-30 reduction" program.

*** Spaces not released to field organizations until March 1974.
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EXHIBIT B 

ESTIMATED MANPOWER USED BY DOD IN ADMINISTRATION
.OF COST ACCOUNTING STANDARDS

(MAN YEARS)

FY 74

ARMY NAVY AT DSA DCAS DCAA . TOTAL

Buying 2.6 6.0 3.7 12.3
Offices

Administration
Offices

.9 4.5 19.7 86.4 111.5

Headquarters .4 1.0 1.7 .1 2.0 6.0 11.2

Audit 125.0 125.0

3.9 11.5 25.1 .1 88.4 131.0 260.0

'Y 75
Buying
Of 3.3 5.5 3.7 12.5

Administration
Offices 1.5 5.5 22.0 120.6 149.6

Headquarters .4 1.0 2.0 .1 2.0 6.0 11.5

Audit 112.0 112.0

5.2 12.0 27.7 .1 122.6 118.0 285.6



228

5. Please identify the contractors who have told DoD that

because of the requirements of P. L. 91-379, they are reluctant

to make cost accounting changes voluntarily, even though the

changes may be desirable improvements that are supported by the

auditor and contracting officer. What have been the circumstances

involved in these cases?

Contractors have not gone 'on record that they would not make

voluntary accounting changes, but they have informally indicated

on numerous occasions that the requirements to submit voluminous

contract cost impact data, the extensive negotiation requirements,

the administrative effort required to amend contracts and the CAS

regulation preventing recovery of increased costs not fully offset

by decreases in other CAS contracts make voluntary changes

undesirable. It would be unrealistic to believe that contractors

will not seriously weigh the impact of all these factors before making

any voluntary changes.

We also believe that one aspect of this problem is the fact that contractors

are reluctant to make voluntary changes until they are aware of all of

the Standards that will be issued. Otherwise, a possible voluntary change

will be made which within a short period might be at odds with a new

standard which would force another change. All changes whether

voluntary or mandatory require the expenditure of resources. We find

most contractors unwilling to make voluntary changes when there is a •

potential that such an effort may be overcome by later standards.
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6. How many cost impact statements did DoD receive from con-
tractors prior to issuance of DPC 74-5? How many after its issuance?
Isn't it reasonable to assume that the time needed for preparation and
review of these statements will be less and less as both contractors
and Government gain experience with them? In light of the CASB
comments on materiality, why do you believe that formal review and
documentation are required in cases of insignificaht cost impact?

The DoD Cost Accounting Standards reporting system, which was

developed in coordination with the CAS Board staff, provides for

reporting the number of noncompliances with disclosed practices and

Standards issued and the number disposed of during the year. It does

not provide for reporting the number of cost impact statements received.

An impact statement may cover more than one noncompliance as well

as accounting changes and therefore cannot be related to the number

of noncompliances. Prior to DPC 74-5 which was issued March 4, 1975

there was no contract clause which contractually required a contractor

to submit a cost impact statement when an accounting change was to

be made. DPC 74-5 included a new contract clause on "Administration

of Cost Accounting Standards" to be incorporated in new contracts

issued which requires a contractor to submit a description of the

accounting change as well as a cost impact proposal.

Although the DoD reporting system for CAS does not cover the number

of cost impact statements received, through inquiries we have found

that approximately 245 were received from July 1, 1974 to March 31,

1975 and approximately 71 were received from April 1, 1975 to June 30,
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1975. We are not able to determine how many of these were received

as a direct result of the new clause contained in DPC 74-5. A con-

tractor must review and document the effect of an accounting change

before there can be a determination of whether the impact is significant

or insignificant. The depth and extent of the Government's review of

a contractor's cost impact statement will be influenced by the cost

impact on Government contracts. We agree that where it is evident

that the cost impact is insignificant only a limited review would normally

be made. It is reasonable to assume that the time expended in the

preparation and review of cost impact statements will decline as more

experience is gained. However, the extent of the decline may not be

sufficient to have a material impact on workload.
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7. Specifically,' what does the DoD do to convince an unwilling con-
tractor to accept the CAS clause? Have you asked contractors to
demonstrate the changes which would be required in their cuprent
accounting systems in order to comply? Have you sought the help
of the CASB staff experts in any such meetings?

8. Please identify those companies which you state often resist CAS
and refuse to change their accounting systems to conform to Standards.
Has DoD worked with these companies to determine how much, if
any change in their accounting systems would be necessary to conform
to CAS?

9. Has any company which has indicated an intention of withdrawing
from defense business actually done so? Which are the companies?
Have any of them been sole source suppliers to the DoD? If so, what
steps has DoD taken as a consequence? Which companies have indicated
an intention of withdrawing?

You have asked a series of 3 interrelated question identified as number

7, 8 and 9, which we feel must be answered together. Basically they

inquire as to what does DoD do to convince a resisting contractor to

accept the CAS clause including seeking help of the CASB experts

(7), which companies resist CAS (8), and what companies have indicated

an intention to withdraw from Government Business due to CAS (9).

There are a few contractors whom we have not been successful in

convencing to accept the clause, and who indicate that they will with-

draw from government business. Other contractors have indicated

reluctance to accept the clause and are still exploring the problem.

In other cases of resistance, we have, through consulation, fear of -

bad publicity, or persuation, been successful in obtaining acceptance

of the clause.

63-923 0 - 76 - 16
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When the problem cannot be solved at the local level, and we have no

other course of action readily apparent to obtain the supplies, the case

is elevated for consideration by higher authority. We have a few such

cases now, and examples of these are set forth below.

As to requesting CASB assistance, we have on some occasions discussed

cases with the CASB staff. However, we have not maintained any

records to reveal the extent of their involvement or frequency. We

feel that they could supply you with that data.

The following cases do not include those where a waiver was sought and

obtained. Most cases where a waiver was obtained are foreign con-

tractors. Also, some contractors such as Alcoa, have appealed

directly to the CASB and we have no way of having a complete list of

these.

The cases presently before us and recently handled are as follows:

a. E. I. duPont de Nemours and Company, Inc.
Freon Products Division
Wilmington, Delaware 19898

Dupont has refused to accept the CAS clause as they feel it is not

applicable to their sales. It is DSA's position that if adequate price

competition exists and this is relied on to determine that the price
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is fair and reas'onable, the award is made on the basis of competition

regardless of the possible existence of a catalog or market price.

Dupont's position is that the interpretation leads to an unwarranted

elimination of the catalog or market price exemption. Of course,

the regulation provides that if a catalog or market, price is established,

the CAS clause is not. required. This problem will be further reviewed

to determine the proper interpretation of the regulation.

b. Caterpillar Tractor Company
Industrial Division
Defense Products Department
Peoria, Illinois 616 02

(1) There was a requirement for five road graders which

had not been produced before, but which Caterpillar stated were to be

commercial items.

(2) The items were to be sold to Venezuela under the Foreign

Military Sales program and Caterpillar was considered sole source.

(3) In the opinion of DoD, there was no catalog or market

price. However, the company refused to comply with CAS require-

ments.

(4) A request for waiver of Cost Accounting Standards was

denied by the CAS Board.

(5) Purchase request was cancelled as nonprocurable.

In addition Caterpillar is a proposed subcontractor with Hughes

Aircraft Company under the U.S. Roland Missile System. They have

indicated they will not accept a government contract with the CAS clause.
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The Army is exploring the matter with the Hughes Company seeking

an alternate for the procurement.

c. Ingersoll Rand Corporation
Cameron Pump Division
Phillipsburg, New Jersey 08865

It is corporate policy to reject any CAS clause. Currently Ingersoll

Rand is trying to show that catalog or market prices exi,st for several

items procured by DSA. Further discussions will be held with the

company. In addition, Ingersoll Rand has stated to the Navy its intent

to withdraw from Defense Business but the company has yet to actually

effect such a withdrawal. It has a sole source position for certain

products and the Navy is currently examining other-sources that

could be qualified for these products.

d. Gulf Oil Trading Company
Gulf Building
Pittsburgh, Pennsylvania 15230

As in the case of duPont cited above, Gulf is questioning the need of the

CAS clause in price competitive procurements if catalog or market

prices also exist. Gulf has formally protested this interpretation to

the GAO.

e. H. F. Oliufulagid
Sudurlandsbraut 18
Reykjavik, Iceland

This company is foreign owned and contracts are awarded to them for

overseas performance. 'They refused to accept the CAS clause.

Contracts were then awarded overseas for overseas performance and

were not subject to the CAS clause.
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f. One cOntractor, the Ladish Company, has informally indicated

that it may withdraw a proposal for a subcontract with Martin Marietta

under the Titan III program. Ladish Company is a sole source sub-

contractor for rocket motor forgings used on both Titan III and

Minuteman III programs. Since this was an informal indication to

the prime contractor the Air Force has taken no action as yet.

g. A recent problem developed with purchase of fuel for foreign

use from a foreign Shell affiliate. A New York sales company, Asiatic

Shell, normally negotiates such contracts, and subcontracts to the

foreign affiliate. The foreign Shell subcontractor refused to discuss

or accept CAS and we requested a waiver for this subcontractor. The

waiver was denied, leaving us with no practical alternative source

of supply. The procurement was only completed after Asiatic Shell

withdrew and permitted direct contracting with the foreign subsidiary.

Since this transaction was completed entirely overseas it was outside

the purview of the CAS law and CAS is not applicable.
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10. With respect to the DoD recommendation of March 12, 1975 to the

CASB that it establish a 5 percent of sales exemption from CAS, what

data did DoD have and what were its recommendations to the CASB on

the following issues inherent in that recommendation: (a) the definition

of "sales"; (b) whether "sales" should be determined every year, or as

an average of several years; (c) the definition of "profit center", especially

in view of the possibility of corporate reorganizations; (d) the proper

treatment of any problems of the profit center whose sales or Government

business, or both, fluctuate annually in such a way as to result in coverage

in certain years and non-coverage in other years; (e) how soon after

expiration of the measurement period a firm would be required to accept

the CAS clause, or would be exempt from its inclusion; (f) how DoD would

ascertain the accuracy of any claimed exemptions; and (g)'the degree, if

any, of anticipated resistence by firms to Government audit of the claimed

total sales of their profit centers?

The questions presented are similar to those posed by the CAS Board when

they discussed the 5% sales extensions some months ago. As we advised

the CAS representatives, we do not believe the problems inherent in the

questions present serious obstacles, and they are surely no more difficult

than those faced in the preparation of the standards themselves. In most

cases there are several acceptable solutions. Among suggestions we made

were the following: (a) Definition of sales. We would suggest that any

definition which is in accordance with accepted accounting practices and

IRS regulations would probably be acceptable if it is consistently followed.

(b) Compute sales each year or average several years' sales. Either

procedure would probably be satisfactory. Other alternatives are also

available such as requiring CAS in all contracts for two years following

any year in which CAS sales exceeded 5%. (c) Profit centers vs reorgani-

zations. It has been suggested that contractors would reorganize and

create new profit centers to avoid over running the 5% threshold at any

one profit center. We believe reorganization for such a purpose would
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seldom occur. It seems doubtful that contractors would disrupt their

operations by moving operations from one location to another from one

set of managers to another just to avoid CAS. If CAS is that onerous it

seems more probable they would simply refuse CAS business. Moreover,

this approach would seldom be possible for defense .contractors who have

relatively major defense business. (d)  Contractors with fkuctuating CAS 

sales. We see no problems here. The contracts written in years when

the contractor is subject to CAS would include the CAS clause. Contracts

written in other years would not. Any resultant mixture of CAS and non-

CAS contracts is no different than the current situation where every

contractor with CAS contracts also has non-CAS government contracts.

(e) Timing for accepting CAS clause after measurement. Assuming it

would take 90 days to make the measurement after the close of a contractor's

fiscal year, contracts written for the following 12 months, two years or

other selected time period would be subject to CAS. If the beginning and

end of the CAS covered period did not coincide with the contractor's

fiscal yeal:, such difference in timing would make no difference as to the

applicability of the clause. (f) & (g) Accuracy of claim exemptions.

Contractors would be required to submit detailed data to support the

exemption claim. This would be similar to present procedures for claiming

CWAS exemptions. Such claims would be subject to DCAA audit and if

audit is refused by the contractor, exemptions would not be granted. Based

on our experience in reviewing commercial exemptions under PL 87-653

and qualification applications under Contractor Weighted Average Share in
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Cost Risk, both of which require similar types of audit verification, we

do not anticipate significant resistance to government audit of profit

centers.
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11. Does your proposal for an outright exemption for all foreign
prime and subcontract awards indicate DoD dissatisfaction with the
proposals now being finalized by the CASB with the U.K. Government,
looking to disclosure and consistent use of existing cost accounting
practices by U.K. firms? Would not the proposals for U.K. firms
provide for many of the benefits to the DoD of PL 91-379, which
outright exemption would wholly forego?

Our thinking at this time is not to request the CAS Board to provide

an outright exemption for foreign contractor unless there is no other

way to obtain the supplies involved. In some cases, foreign con-

tractors may agree to accept some part of the CAS regulations. In

these instances, complete exemption is not necessary. In other

cases, a complete exemption is the only alternative. We have no

objection to having the CASB develop such an arrangement. However,

pending the time such agreements are worked out, a general exemption

would be appropriate so that orderly procurement action can proceed.

It must be recognized that the Department of Defense has no means

of forcing foreign contractors to perform or in many cases to assuring

that they adhere to the side agreements made.
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12. Was the recent establishment of the central group to respond to CAS

problems made by the DoD at its own initiative, or was the central group

established as a result of recommendations in the draft GAO report,

urging to DoD the need for such a group?

Establishment of a top level policy group to provide special guidance and

assistance to field personnel has been discussed several times in the

past months. The final determination to establish such an organization

was strongly influenced by the recommendations of the GAO.
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13. You say (p. 2) that DoD has been diligent in its efforts to get CAS off
to a good start. Nevertheless, in an attachment to a 1974 memorandum to
the Deputy Secretary of Defense, signed by one of your predecessors,
Mr. A. I. Mendolia, serving as one of a high-level DoD committee looking
into restoration of faith in contracting with DoD, the Cost Accounting
Standards Act is identified as one of a number of laws whose requirements
are redundant, difficult or burdensome to administer, out of proportion to
accrued benefits, or contain overly restrictive dollar thresholds. How do
you reconcile your statement with Mr. Mend°Ha's 1974 memorandum?

We do not believe that there is any conflict between our statement before

the hearings and the position of Mr. A. I. Mend°lia in his 1974 memorandum.

We believe it is obvious from all the evidence that the CASB rules, regulations

and standards have imposed a new era of administration problems for DoD.

DoD did react to the requirements of the law.
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14. Can you determine and provide for the record information as to
whether United States Steel at any time terminated, suspended,
curtailed, interrupted, withheld, reduced, or slowed shipments of
HY-80 steel, air flasks or toroid rings to the Electric Boat Division
of General Dynamics under any of the five contracts or orders that
were the subject of your waiver request of July 1975, as was suggested
in that request?

The Navy has provided the status of these orders as shown on the

attached pages. The Navy also advises that the delays on these orders

to date have not affected the scheduled deliveries of ships under Navy

shipbuilding contracts.
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P.O. No. K 7039-801 

This order calls for twenty-three items of HY-80 steel
plate for the TRIDENT lead submarine. U.S. Steel promised
shipment (on its own acknowledgement form) beginning in Sep-
tember 1974 and completing in December 1974. None of the items
was shipped in September 1974; and eight entire items and three
partial items, shipped after December 1974, were late from one
to seven months. In addition, one entire item and part of
another item, both delivered in July 1975, were found unaccept-
able and rejected and have not yet been redelivered.

P.O. No. K 5065-700 

This order calls for eleven shipsets consisting of two
items each of HY-80 steel plate for the SSN 688 Class submarine.

a. As to Item 1, U.S. Steel promised shipment (on its
own acknowledgement form) for only eight shipsets under a schedule
calling for two shipsets each in December 1974, and August,
September, and November 1975. No shipping dates have yet been
furnished for the remaining three shipsets. Only one of the two
shipsets of Item 1 (consisting of two plates), scheduled to be
shipped in December 1974, was shipped on time. One of the two
plates for the second shipset was not delivered until June 1975;
and the second plate has not yet been delivered. U.S. Steel
advised on July 29, 1975 that a small section of the second plate
had been ground down below the minimum acceptable thickness in
order to remove an imperfection. On September 2, 1975, Electric
Boat advised that it was willing to undertake weld repair of this
plate after delivery and charge the cost to U.S. Steel. Pre-
sumably, delivery of this plate will now be made. Shipments of
two shipsets, scheduled for August 1975, have not yet been
received.

b. As to Item 2, U.S. Steel promised shipment (on its
own acknowledgement form) for only ten of the eleven required
shipsets under a schedule calling for two shipsets each, in
November and December 1974, and in August, September, and October
1975. Shipment of two of the four shipsets scheduled for 1974
were delayed; one of these was not received until August 1975;
and only a part of the other has now been received, and this not
until September 1975. None of the remaining shipsets have yet
been received.

P.O. No. K 5056-700

This order calls for eleven shipsets consisting of two items
each of toroid rings for the SSN 688 Class submarine.
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•

a. Ap to Item 1, U.S. Steel promised shipment (on
its own acknowledgement form) on only five of the shipsets
under a schedule calling for one each in March, August, October,
and December 1975, and February 1976. To date only the March
shipment has been received. The August shipment has now been
promised for November 1975. The remaining three shipsets for
which a shipping date has been promised presumably will be late.
No promised delivery date has yet been received for the re-
maining six shipsets.

b. As to Item 2, U.S. Steel promised shipment (on its
own acknowledgement form) for only five shipsets calling for one
each in March, August, September, and December 1975. Only the
March shipment has been received. The August shipment has been
promised for September and the September shipment for October
1975. No promised shipment dates have yet been received for the
remaining six shipsets.

P.O. No. K 5077-701 issued October 1974 
P.O. No. K 5235-102 issued December 1974 

These purchase orders, each calling for eleven shipsets of
air flasks for the SSN 688 Class submarine, have not yet been
formally acknowledged by U.S. Steel. Accordingly, they do not
now contain promised deliveries. However, U.S. Steel has orally
advised that shipment of one shipset will be made in February
1976.
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15. Does the Electric Boat Co. now have signed, valid contracts with the
U.S. Steel Corporation for the provision of this steel plate, air flasks and
toioid rings? Do each of these contracts contain the Cost Accounting
Standards? If not, why?

DoD has previously provided for the record a memorandum from Captain

W. J. Ryan for the Deputy Assistant Secretary of Defense (Procurement)

dated 29 August 1975 advising that the signed purchase orders, in their

final form, were not yet available, they will be provided. OSD will

forward the orders to the committee as soon as received from the Navy.
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16. Can the government enforce the inclusion of Cost Accounting Standards
on subcontracts or orders between a prime contractor and a subcontractor?

If so, how? Can the government direct a prime contractor to withhold
payment of funds to a subcontractor who does not comply with government-
required contract provisions?

The clause prescribed the CAS Board for securing the prime contractor's

agreement to comply with cost accounting standards provides that the con-

tractor shall include the same clause in its subcontracts. klowever, when

speaking to enforcement of CAS requirements in subcontract (as in prime

contract) situations it is necessary to distinguish the prospective subcon-

tractor who will not agree to accept a subcontract with a CAS clause from

the subcontractor who will not honor the terms of the contract he has agreed

to.

Where a prospective subcontractor refuses to accept a subcontract with the

CAS clause the prime contractor may (a) find another source, if possible,

(b) attempt to persuade the subcontractor to voluntarily comply or (c) attempt

through the Government to force compliance through the Defense Production

Act. As with prime contracts there is some question whether the Federal

Preparedness Agency and the Department of Commerce will use the Defense

Production Act for this type of enforcement.

If the subcontractor has accepted a subcontract including the clause whereby

it agrees to comply with cost accounting standards but the subcontractor

fails to honor that agreement, the clause itself permits certain adjustments

in the price of the subcontract. A clause prescribed for inclusion in the
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prime contract provides procedures for passing any adjustment in the

subcontract on to the Government.

63-923 0 - 76 - 17
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PATMAN. TEX.. ONAINNIAN
..4.5.454, K. Dut.uv48, MO.
HENRY O. NMI'. WIS.
GARRY SNOW, PRIM
ALBERT W. JOHNSON. PA-

EXHIBIT 21

Congrefscs of Me Ziniteb 'tate5
JOINT COMMITTEE ON DEFENSE PRODUCTION

(CREATED Purmuourr To Puauc LAW 774, SIST CONGRESS)

WASHINGTON, D.C. 20510

September 8, 1975

The Honorable James R Schlesinger
Secretary of Defense
Room 3E880, Pentagon
Washington, D. C. 20301

WRJJAM PROXMIRE, W1S.. VICE CHAIRMAN
JOHN MAN. ALA.
HARRISON A- N.J.
JOHN TOWS, TEX.
EDWARD W. SNOOK, MASS.

Dear Mr. Secretary:

On August 20-21, 1975, I chaired hearings of the
Joint Committee on Defense Production in connection
with a recent request submitted by the Department of
Defense on behalf of the United States Steel Corpora-
tion for waiver of Cost Accounting Standards. One
item that disturbed me a great deal was the casual
attitude the Defense Department took with regard to
enforcing Cost Accounting Standards. In the case of
U.S. Steel, for instance, the Defense Department for-
warded a waiver request to the Cost Accounting
Standards Board. Mr. David M. Roderick, President of
U.S. Steel, testified that no one in the Department
of Defense personally contacted him or any other senior
official of U.S. Steel at any time regarding U.S. Steel's
position on the issue of Cost Accounting Standards.
Yet, two weeks after the request for waiver was sub-
mitted, the Cost Accounting Standards Board got
U.S. Steel to reverse its prior position and agree
that they could and would comply with Cost Accounting
Standards.

Over the years, the Defense Department also has
taken a similar attitude toward obtaining defense con-
tractors' compliance with the Truth-in-Negotiations
Act. For example, the record shows that the Depart-
ment of Defense twice declined to assist the Navy in
obtaining U.S. Steel complaince with the Truth-in-
Negotiations Act on the basis that U.S. Steel's refusal
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to comply was a "Navy Problem." Many other firms have
not been required to comply with the Act.

I now understand that the Armed Services Procure-
ment Regulations(ASPR) Committee is considering a pro-
posal to further downgrade the Truth-in-Negotiations
Act by delegating authority to waive its requirements,
in the case of subcontracts, from the Assistant Secre-
tary level to procurement activities.

In my opinion, any downgrading of the waiver
authority would be a mistake. If the Defense Depart-
ment is serious about enforcing the Truth-in-Negoti-
ations Act it must be willing to throw the weight of
the military services behind the effort. Individual
procuring activities can rarely muster sufficient
leverage to obtain compliance from large firms. Waivers
should be sought only in exceptional circumstances.
Therefore, consideration of such requests would not
place too great an administrative burden on senior
government officials. In addition, centralized
handling of waiver requests should promote consistency
and equity in their disposition.

It is the responsibility of senior government
officials to enforce legislation enacted by Congress.
If the authority to waive requirements of the law is
abused, it may be necessary to rescind such waiver
authority altogether or to restrict by law those who
may exercise it.

I would appreciate your personal assurance that
the Department of Defense will actively enforce the
Truth-in-Negotiations Act and that waiver authority
under the Act will not be delegated below the Assis-
tant Secretary level.

Sincerely,

William Proxmire
Vice-Chairman

cc: Chairman Wright Patman
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THE DEPUTY SECRETARY OF DEFENSE

WASHINGTON, D. C. 20301

OCT 7 1975

Honorable William Proxmire

Vice Chairman, Joint Committee
on Defense Production

Congress of the United States

Washington, D. C. 20510

Dear Senator Proxmire:

This is in reply to your letter of September 8, 1975 to Secretary

Schlesinger concerning the hearings which you chaired on August 20-21,

1975. Secretary Schlesinger has asked that I reply for him. Your

letter includes several matters which I will address separately herein.

I can assure you that the Department of Defense does not take a casual

attitude toward enforcing cost accounting standards or any other

legislation. We believe our record is good in assuring compliance

with all laws enacted. Many of the laws that have been passed to aid

in better contracting followed the development of similar regulations

or policies by the DoD. The "Truth In Negotiation Act", PL 87-653

is a prime example. Also, we contributed heavily to the feasibility

study leading to the passage of PL 91-379, and endorsed its passage.

The DoD has devoted substantial resources to the implementation

of these standards, including the interpretation and promulgation of

guidance on the standards, training of pers—mel and daily activities

of our buying, contract administration, and audit personnel. The

enforcement of the standards has been timely and thorough. We will

continue to seek ways to improve DoD procedures covering the

standards, including the processing of waivers.

On 12 March 1975, we wrote the CAS Board to request their considera-

tion of establishing an exemption of any contractoris profit center with

less than 5 per cent defense work. In our view, it is unrealistic to

expect a contractor to agree to follow CAS regulations which will

4.60051104,
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increase his administrative cost, require changes in his accounting
practices, and eliminate his flexibility to make accounting system
changes to accommodate a very minor part of his total sales. His
reaction is likely to be an uneconomic decision to segregate defense
work or discontinue taking defense contracts. The CAS Board is
currently reviewing this proposal.

In addition to the 5 percent exemption, we are also preparing to request
the Board to exempt foreign prime and subcontractors and tlIV'exempt
firm fixed-price contracts awarded on the basis of negotiated price
competition. The reasons for making such a request were clearly set
forth in Dr. Bennett's testimony on August 20, 1975. I would like to
solicit your support in aiding us to achieve these revisions which we
believe will make it easier to implement this law without destroying
the intent.

With regard to the Truth In Negotiations Act, D°D's implementation
thereof has been effective over many years. Our records indicate
that in the instances referred to in your letter involving U.S. Steel,
our action was to require the Navy to exhaust all possibilities available
to it to resolve the situation before referring the matter to OSD. This
is a proper management action.

We currently have under review the implementation of the Truth In
Negotiations Act. Currently, authority to waive the requirements of
the Act exists at the level of the Assistant Secretary (Installations and
Logistics) in the Military Departments, with authority delegated to
Heads of Procuring Activities overseas to execute waivers wl-e re a
foreign supplier is involved. We intend to make a further delegation
in cases of subcontracts of $1,000,000 or less to the Head of a Procuring
Agency (HPA) who we believe can best assess the situation without
undue administrative processing. We do not believe this delegation in
any way downgrades the DoD implementation of the Act. Our experience
shows that the cases involved are for the most part technical compliance
matters, not reluctance on the part of the subcontractor to comply.
The price to be paid by DoD is seldom if ever at issue. As an example,
we may decide to make a final follow-on buy of a few additional systems.
The pricing of some subcontracts may be only the extrapolation of
prices from earlier buys provided there is no break in production.
Although we would obtain certified cost or pricing data from the
prime, it simply may be too costly to require every subcontractor
to produce similar data. We believe that more economical compliance
with PL 87-653 can be achieved by this policy change.
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I do appreciate your deep concern with both the Truth in Negotiation

Act and the Cost Accounting Standards Act in view of your personal

involvement in previous hearings. I can assure you that DoD has

and will continue to administer these laws to the best of our ability.

We do not believe that either law can be effectively administered

without an understanding and appreciation of special circumstances

which can arise in the otherwise normal procurement process. We

believe that the intent of both laws is sound and we are dedicated to

carrying out the intent of each.

Sincerely,
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[EXHIBIT 221

SEPTEMBER 8, 1975.
Hon. ELMER STAATS,
Chairman, Cost Accounting Standards Board, Washington, D.C.
DEAR Mn. STAATS : I have recently received from the National Security

Industrial Association a statement of their position with regard to Cost Account-
ing Standards. The Association submitted its views for inclusion in the record
of the Joint Committee's hearings on August 20th and 21st.
I am forwarding the N.S.I.A.'s position statement as a matter which the Board

may wish to take into account in its deliberations. If you or the Board should
care to comment for the record on the proposals or representations made by the
National Security Industrial Association, the hearing record will be held open
pending your reply.
With kindest regards and best wishes, I am

Sincerely,
WRIGHT PATMAN,

Chairman.
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onionfil SECURITY MUSHIER ossonnion
Rational Headquarters
Union Trust Building, Suite 700

15th and H Streets, N.W.
Washington, D.C. 20005

Telephone. (202) 393-3620

W. L. Clark
Chairman, Board of Trustees

David Westermann
Vice Chamnan, Board of Trust.,
Chown., Execurivr Commater

T. J. Murrm
VICO Chetrman
E XICUCI kW COMM, tree

J. M. Lyle
Pmsahmt

4 September 1975

The Honorable
Wright Patman
Chairman, Joint Committee on Defense Production

U. S. Senate
Senate Office Building, Annex 3, Room A-419

Washington, D. C. 20510

Dear Mr. Chairman:

The National Security Industrial Association appreciates the opportunity to

submit for the record its views on certain issues raised in the Committee's

hearings held on 20 August 1975 on compliance with cost accounting standards.

NSIA is a non-profit association of approximately two hundred fifty American

industrial and research companies of various types and sizes, from large to

small, representing all segments of an industry which provides products and

services to the United States Government. The Association's essential purpose

is to foster an effective working relationship and good two-way communications

between the Government and the industry in the interest of the national security.

We feel that the basic question involved here is not whether any company whose

services or products are essential to the defense effort can thereby obtain

exemption from fair conditions of doing business with the Government, but rather

whether Government regulation of private industry doing business with the

Government shall be allowed to become so onerous that it is no longer economic

for a company to compete for Government business under the terms and conditions

related to that business.

The question of the reasonableness and fairness of regulations applicable to

Government business is especially pertinent when such regulations are applicable

to only a minor portion of the company operations, but require changes in basic

company systems for the management of the preponderance of its business otherwise

not subject to such regulations. A prime example of this is the case where,

by acceptance of one contract subject to the Cost Accounting Standards (negotiated

contract in excess of $500,000) a contractor operation doing hundreds of millions

of dollars of commercial business would find itself obliged either to:

a. Revise its entire cost accounting system to comply with the regula-

tions and cost accounting standards applicable to the one relatively

insignificant contract, or
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b. Maintain an extra separate cost accounting system relative to the
one contract.

Where neither of the above choices are economically justified as they relate
to a decision whether to compete for the contract, a prudent management will
under such circumstances reach a decision not to compete for nor accept such
a contract.

The particular situation examined in the hearings is illustrative of many
similar instances where American industry is faced with the question, not
whether it will wilfully and unjustifiably withhold its services and products
from the Government, but whether, because of the special burden of unique
and onerous regulations imposed on such business, it is economically feasible
to offer its products or services under those conditions.

The members of NSIA are deeply concerned with the trend toward over-regulation
of defense contractors which is.

a. Imposing unnecessary and unique costs on industry, and thereby
driving up the costs of defense and lowering the quantity and
quality of defense products and services obtainable for each of the
taxpayers dollars.

b. Reducing the willingness of many (in many cases, the more competent
and conscientiously managed) companies to enter the Government business
market, and thereby eliminating much effective competition, to the
Government's disadvantage.

c. Eroding away the industrial base of companies skilled in producing for
the unique requirements of the Government, especially in defense, so
that in times of a national emergency the nation's ability to respond
to the emergency would be seriously impaired.

We note from the testimony of the DoD witness, Dr. John J. Bennett, that DoD
field activity for the administration of CAS in Fiscal year 1975 was estimated
at 275 man-years, a very substantial amount when converted to dollars along
with attendant support costs. This does not include the administrative costs
of other Government agencies involved in CAS. We estimate that industry
administrative costs are at least three or four times more. We see this excessive
burden increasing rather than decreasing and we see no corresponding benefit
other than certain intangibles and unquantifiable improvements mentioned in the
CASB Annual Report to Congress.

In order to lessen this undue burden, we agree in general with the simplifying
and clarifying measures suggested by Dr. Bennett on pages 11 and 12 of his
statement, but in a broader vein we suggest again that the Committee weigh
carefully the eyes-growing accumulation of special costs related to doing
business with the Government as a result of over-regulation in many areas. It
is the total of all such burdens, now augmented by the addition of excessive
implementation costs for Cost Accounting STandards, that is leading competent
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and desirable contractors to wonder whether doing business with the Government
is a rational choice in the interest of their stockholders or for their
survival in the free economy in which lies their primary responsibility.

Sincerely,

J. M. LYLE
President

JML/B/ac



257

COST ACCOUNTING STANDARDS BOARD
441 G STREET, N.W.

WASHINGTON, D.C. 20548
3

ARTHUR SCHOENHAUT
Executive Secretary

September 18, 1975

The Honorable Wright Patman
Chairman
Joint Committee on Defense Production
Congress of the United States

Dear Mr. Chairman:

Thank you for the invitation in your letter of September 8, 1975,
to comment on the statement of position submitted to you by the National
Security Industrial Association, for inclusion in the record of the Joint
Committee on Defense Production's hearings on August 20 and 21.

The Statement submitted by the Executive Secretary of the Cost Ac-
counting Standards Board and his testimony at the hearing on August 20
address many of the matters raised in the NSIA statement.

The Board is concerned that its requirements not add unduly to what
Admiral Lyle refers to as the special burden of unique and onerous regula-
tions imposed on business. In the case of U. S. Steel Corporation and the
Aluminum Company of America, two companies mentioned at the August 20
hearing, meetings between CASB staff members and responsible officials of
those companies have resulted in agreement by those officials with our
conclusion that neither company would be required to make any substantial
adjustment in its existing cost accounting practices in order to comply
with the requirements of the CASB. It has, indeed, been our experience
that when responsible company officials address themselves to specific
CASB requirements, they very often conclude that little or no change in
their existing cost accounting practices would be required to achieve
compliance with those regulations.

The Board is also concerned that the amount of man-hours required for
administration of CAS matters in the Government and by defense contractors
not be disproportionate to the benefits derived from use of Standards.
Government estimates of man-years have not, to date, been verified. The
Board heard testimony at its Evaluation Conference in Chicago on June 11,
1975, from industry spokesmen that administrative costs in industry would
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be, as Admiral Lyle states, three or four times as much as Government

administrative costs. No support for those estimates was provided to
the Board at the Evaluation Conference and while we have tried, we have
not been successful since that time in obtaining data to support the
estimates.

Sincerely yours,

4.444 LA 11/,-
Chairman
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