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CRUDE OIL PRICI NG  COMP LIANC E PROBLEMS
TH UR SD AY , NO VE MB ER  11, 197 6

4  H ouse of R epresenta tives,
Com mit tee  on I nter stat e and F oreign  Comm erce,

Subc ommit tee  on E nergy and P ower ,
Washin gto n, D.C.

* The subcom mit tee met , pu rsua nt  to  notice , at  10 a.m., in  room  2123,
Ra yb urn House  Office Bu ild ing,  Ho n. Jo hn  I). Dingell , chairma n, 
pre sid ing .

Mr. D ingell . The  sub com mit tee will come to order .
To day the subcom mit tee wil l examine acti ons  ta ke n by the Fe de ral 

En ergy  Ad minist ra tio n to imple me nt the  pr ici ng  requir ement s of  the  
En ergy  Policy and Conse rva tion Ac t (E PCA ) as pa rt  of its  con tin u­
ing  overs igh t on matter s un de r its  jur isd ict ion. In  its  essentia l term s, 
th at  ac t pro vided a 40 mo nth  prog ram which gave rec ognit ion  to the 
jus tifi cat ion  and need fo r fu tu re  pr ice  in creases tem pered  by a pro ce­
dur e whi ch allow s these  in crea ses to be absorbed by the econom y w ith ­
out und ue economic dis rupti on .

Th e un de rly ing policy was to  prov ide  a  means of we aning  the  N a­
tio n from a low cost energ y based  economy to one based upon sub ­
stan tia lly  high er  cost  ene rgy . Th e mechanism selec ted was to  estab­
lish  as the ben chm ark  fo r regu la tory  pur poses  a “w eig hte d avera ge” 
or  “composit e” price in iti al ly  set a t $7.66 pe r ba rre l fo r domestic  oil 
pro ductio n.

The Pr es iden t was au tho riz ed , with in  c er tai n lim its , to  increase t he 
composi te pr ice  to  accoun t fo r inf lat ion —an d the reb y maintain the 
composi te pr ice  in rea l do lla r ter ms—and  to  pro vide an ince ntiv e to 
increase pro duction. W ithi n th at framewo rk,  the  Pr es id en t was to 
have regu la tory  flex ibil ity to  c ra ft  and admi nis ter  a pr ice  reg ulato ry  
prog ram  which  opt imizes the ince ntiv es fo r inv estment in domestic  
pro duction  wi thi n the co ns tra in ts of  the  composi te lim ita tio ns . Ou r 
hope  was th at  a stable  reg ulato ry  str uc ture  would evolve upon  which 

< both pro ducer s and consumers could rely and emp loy as a basis  fo r
economic p lan nin g.

Th e pr ic ing regime n of  EPC A  has now been in effect  fo r rou gh ly 
thr ee  ca len da r quarters . In  general . I believe the ac t has worked well 
to re ta rd  the inf lat ion ary  sp ira l which  h ad  beset the economy in 1975 
and ha d been a conside rab le cause of  the recession. Pr ices  of  ene rgy  
and  othe r consumer goods beg an to  stabili ze du ring  the firs t qu ar te r 
of 1976. C orr esp ondin gly , the  gross  na tio na l prod uc t rose at  a n ann ual 
ra te  of 7.2 percent , eviden cing bro ad-based economic r ecovery.

While many fac tor s c on tribu ted  to  the  im provem ent  in o ur  economic 
circ umstan ce, it  is ab un da nt ly  cle ar th at the  stabil iza tio n of dom estic  
cru de oil prices  p lay ed a  m ajor  ro le in he lpi ng  to  re sto re th is  N at ion’s 

(1)
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economic health. Th at this  was accomplished without retarding  domes­tic production, drill ing activity or exploratory development evidences the merit of the program.
Nonetheless, although the basic objectives of the oil p ricing policies of EPC A appear  to have been accomplished, th at is not to say th at the program has proceeded without difficulty. As the testimony we hear today will indicate, significant problems have evolved. The Fed­eral Energy Administration  badly missed the initial composite re­quirement of $7.66 a barrel, and to repair the mistakes of the first several months of the program FEA has imposed a freeze on the up­ward adjustment of domestic oil prices since June of this year.Current estimates indicate tha t the freeze will be required to remain in effect at least unti l February of next year to recover fully  the over­charges which occurred in the first 6 months of the program. More­over, regulatory actions taken in August have exacerbated the com- *pliance problem and may compel the continuance of a freeze on prices until October of 1977.
Alternatively, FEA has told us that a price rollback in upper ti er oil may be required to restore the regulatory program to compliance with the statutory requirements of  EPCA . Significantly, we are also told tha t the data  upon which such a decision must be based will not be complete until the end of this calendar year. Thus, the decision of what corrective action is to be taken will pass to the new administra­tion.
The Chair  is very much concerned that,  by tha t date, the  data will show th at the program is so far out of compliance that only Hobson’s choices are available and congressional rel ief may be necessary. I am concerned th at the new administration  will inherit a compliance pro­gram badly in need of repair.
FEA has only begun to inquire into producer compliance with price regulations, afte r over 3 years of price controls. If  the preliminary indications reflect the norm, violations appear to be pervasive and the aggregate amount of overcharges which have occurred may be meas­ured in the hundreds of millions or even billions of dollars.
Let me add parenthetically tha t I do not wish to s tart  th is hearing on a contentious note. I fully appreciate tha t this  industry is complex and dynamic. Any regulatory program will encounter significant problems. Our effort today is not to place blame or find fau lt; rath er *it is to fully set out on the record the steps which have been taken by FEA and thei r effects as a means of gaining from thei r experience a measure of the  legacy which this  administ ration will pass on to  the -next.
Now I  am pleased to recognize Mr. John Hill, Deputy A dministra­tor of FEA , to proceed with his testimony. I welcome*those who ac­company him at the witness table.
Mr. Ilil l, if you would identify yourself and your associates for purposes of the record, we will be most pleased to  receive your state­ment.



STATEMENT OE HON. JOHN A. HILL, DEPUTY ADMINISTRATOR, 
FEDERAL ENERGY ADMINISTRATION, ACCOMPANIED BY JOHN 
D. CHRISTIE,  ASSISTANT ADMINISTRATOR, OFFICE OF ENERGY 
INFORMATION AND ANALYSIS; GORMAN C. SMITH, ASSISTANT 
ADMINISTRATOR, OFFICE OF REGULATORY PROGRAMS; AND 

DAVID G. WILSON, DEPUTY GENERAL COUNSEL

Mr. Hill. Thank you, Mr. Chairman.
On my left is John Christie, Assistant Administrator, Office of

Energy Information and Analysis. On my immediate righ t is Gor­
man Smith, Assistant  Administrator for Regulatory Programs and 
on his right  is Mr. David Wilson, Deputy General Counsel of FEA 
for Regulatory Programs.

We appreciate  the opportunity, Mr. Chairman, to appear before the 
subcommittee today to review for  the  subcommittee F EA ’s implemen­
tation of the Energy Policy and Conservation Act and the Energy 
Conservation and Production Act crude oil pricing provisions. In my 
brief statement I will describe our initial implementation of the EPCA 
pricing provisions, the results of that in itial implementation, the effects 
of the provisions mandated by the ECP A enacted in August, our cur­
rent projections as to  the extent of compliance with E PCA  provisions 
as of January 31,1977, and our options with respect to the compliance 
issue.

Before I read my statement, Mr. Chairman, I would like the record 
to show my resignation from F EA  has been announced effective tomor­
row and I have discussed my appearance before this  committee with 
our General Counsel and with you and it was agreed that my departure  
from FEA  would not in any way bear on either the quality of my 
comments or the sense in which they are taken. I would like for the 
record to show that.

Mr. D ingell. 1 would like to join  you in having the record demon­
strate that. We have had a lengthy discussion on the matter and at no 
time did I indicate other than full approval  of your appearance here. 
As a matte r of fact, I am satisfied tha t you are a man of sufficient 
integr ity tha t questions of conflict of interest would not in any event 
arise.

I might also add that it is with a measure of sorrow that  as your 
friend and admirer I see you leaving government service. I must con­
fess that, given all the circumstances' th at afflict those who serve in 
government today, I can well unders tand your departure and I only 
express to you my warm personal good wishes as you go into employ­
ment in the private sector. I wish you success.

Mr. Hill. Thank you. Mr. Chairman.
Mr. Chairman, you will recall that during the deliberations of the 

Conference Committee that led up to enactment of the EPC A there 
was extensive consideration of the data on which FEA estimates of 
crude oil prices and production were based. The statu tory composite
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price was, in fac t, ul tim ate ly  deriv ed from such estim ates . T he sources 
of  the d ata,  the  a ssumption s used in  the ca lculations , the ba sis f or  those 
assumptio ns, and  the  res ul tin g estimates  were described in detai l in a 
series of let ter s to the ap prop ria te  com mit tee ch airman.

In  pa rt icul ar  three let ter s tre ate d these issues in sub stanti al detai l. 
They were a l et ter of November 18, 1975, from  A dm in ist ra to r Z arb  to  
Ch air ma n Stag ge rs and Vice Ch air ma n Jackson of the  Conference  
Com mittee, and  two let ter s from Adm in is trator  Zarb to  the  Cha ir ­
man  of the  Senate Committee on In te rior  and  In su la r Affair s da ted  
December 6 and December  15, 1975, res pond ing  to let ter s from the 
Ch air ma n da ted  November 24 and  December 8, 1975, respectively . 
Copies of these let ter s have  been pro vid ed separat ely  to  the committ ee 
and  w ith  yo ur permis sion  could be in cluded  in  th e reco rd at  th is  point .

Mr. D ingell. I  t hi nk  th at  is en tirely  a pp ropr ia te  and wi thout objec­
tio n the docu ments r eferred to will  a pp ea r in  the record fol low ing  your sta tem ent [seep.  13].

Mr. H ill . In  sum ma ry,  Mr. Ch airma n, th is  correspo nden ce sta ted  
F E A ’s bes t es timate  that  the composite price  of dom estically p rod uce d 
crude oil under reg ula tio ns  in effect pr io r to imp lem entatio n of  the 
EPC A  in Ja nuar y 1976 would be $8.75 p er  barr el.  Th is est imate  was  der ived from fo ur  oth er  est im ates :

Fi rs t, 60 percent of domestic pro duction  was at  tha t tim e subjec t to price cont rols at the  $5.25 lev el ;
Second, price con tro lled crude oil sold fo r an average  pric e of  $5.25 pe r b arr e l;
Th ird , t he rem ain ing 40 percent  o f domestic p rod uct ion  was n ot  then sub ject  to price c on tro ls;  and
Fo ur th , uncon tro lled domestic  pro duction would have  sold fo r an 

ave rage  pr ice  of  about  $14 pe r ba rre l in Ja nu ar y 1976.
I t was also po inted ou t th a t :
Fi rs t, pr io r to  enactm ent  of the  EPC A, FEA  collec ted da ta on its 

form 90 only f rom  prod uce rs of new an d released crude  o il ;
Second, prices fo r th is  pro ductio n were not subject  to con trol s and  

were  ris ing du ring  the  per iod  in ques tion  in response to the  imposi­
tio n of  the  import fees and  O PE C pr ice inc rea ses;

Th ird , the re were sign ificant  lag  time in coll ect ing  and ev alu ati ng  the d a ta ; and
Fo ur th , whi le est imates of Ja nu ar y 1976 uncon tro lled prices  were 

necessarily based on pro jec tions of tre nd s and could  not  have been 
expected  to  be prec ise, nevertheles s th ese  es timates were the  best av ai l­able  at  the  time.

FEA 's  impleme nta tion of the EPC A pr ici ng  provisions  was ap ­
proached in three  stages  from  th is da ta base. The first stag e, effective 
Fe br ua ry  1, 1976, as req uir ed by the  EPC A, was to esta blis h price 
con trols on all dom estic pro duction in a ma nner th at  was intend ed 
to result  in a weighted ave rage first sale price—composite  price— for 
Fe br ua ry  1976 of  $7.66 pe r bar rel  na tionally . The second stage pr o­
vided fo r escalat ion of  t hat  composite  pric e beg inn ing  in March 1976 
acc ord ing  to the  applicab le EP CA prov isions. The reg ulato ry  pr o­
visions ado pted in both  of  these stag es were app licabl e to all domestic  
cru de oil pro duc tion. Th e t hi rd  stage  was in tended  to  con side r th e need 
fo r addit ion al produc tio n incentives fo r certa in unusu ally hig h-cost  
domestic  pro duction  such as th at  from te rt ia ry  recovery, deep horizons , offshore leases an d th e like.



After publication of a proposed rulemaking and extensive evalua­
tion of the comments received on that proposal, FEA adopted a two 
tier  crude oil pricing system applicable to all first sales of domestic 
crude oil, designed to achieve a weighted average first sale price of 
$7.66 per barrel in February  1976. This action was known as the first 
stage and became effective February 1, 1976. Lower tier crude 
oil was comprised of what had been previously price-controlled do­
mestic production—old crude oil—and was estimated to be 60 per­
cent of all domestic production. The February 1976 prices for the 
lower tier were continued at the ir J anu ary  1976 levels, then estimated 
by FEA to average $5.25 per barrel nationally.

Upper tier crude oil was comprised of domestic production t hat  had 
been free of price controls prior  to February 1, 1976—new, released, 
and st ripper well crude oil—and was estimated a t tha t time to account 
for 40 percent of total  domestic production. To achieve compliance 
with the statuto ry composite price of $7.66 per barrel in February 
1976, FEA adopted a pricing mechanism designed to result in an 
average upper tier price in February of $11.28 per barrel nationally. 
To establish the upper tier price in a manner tha t permitted easy 
reference to publicly available data so as to facilitate  both voluntary 
compliance and FEA audits, we decided that the price should be set 
with reference to the  highest posted price in  the applicable field as of 
September 30,1975.

FE A did not have available direct information on the highest posted 
price in each field and the associated volumes of upper tier crude oil 
from each field that  would have been required to calculate the neces­
sary adjustment with any precision. Therefore, FEA estimated the 
average of the highest postings in each field by computing the ari th­
metic mean of actual transaction prices fo r uncontrolled crude oil for 
the months of September and October 1975. As pointed out earlier, 
prices for uncontrolled domestic production were rising during  this 
period and the procedure described was deemed the best available to 
estimate the average of  the highest postings in each field on Septem­
ber 30,1975.

The average of actual transactions for September and October 1975 
for new and released oil as reported to FEA  on its form 90 was $12.60 
per barrel. Thus, the  price of upper tier crude oil for February 1976 
was established by regulation as the highest posted price in the field 
on September 30, 1975. minus $1.32 per barrel as a means of achieving 
an average  upper tier first sale price of $11.28 for Februa ry 1976.

In sum, FEA used the best estimates available to it at the time and 
the same ones used in the Conference Committee deliberations to try 
to achieve an actual composite price for the first sale of domestic 
crude oil in February 1976 of $7.66 per barrel.

In  its second stage rulemaking, effective March 1,1976, FEA appl ied 
the maximum escalator available under the EPC A provisions equally 
to both upper and lower tiers, again afte r publication of a proposed 
rulemaking  and evaluation of all the comments received thereon. In 
conjunction with this rulemaking FE A published a schedule of pro­
jected increments to upper and lower t ier ceiling prices established 
in the first stage rulemaking. Again, the  estimates of 60 percent lower 
tier  and 40 percent upper tier ratios for total domestic production 
were used in the computation of this schedule.
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The implementation of the EPCA pricing provisions required for the first time that FEA collect and maintain precise first sale data for all volumes and prices of domestic crude oil production. Accord­ingly, F EA developed and promulgated form P-124-M -O and began to collect data from the first purchasers of crude oil on the quantities sold and prices paid for the first sale of domestic production. Data  from this system gave FEA  for the first time the capability to measure rath er than to estimate the quantities sold and prices paid so tha t FEA  could fully comply with’the EPCA crude oil pricing requirements.There is, however, a 90 day lag involved in the collection, analysis, and final certification of the data. Sixty days of this lag are for the certification of quantities and prices of crude oil as upper tier  or stripper well oil as allowed for in FE A regulations. This delay enables first purchasers to accumulate information on all of their  transac­tions for the month of measurement with sufficient precision to be able to certify accurately the necessary data to FEA. The remainder of the time or 30 days is consumed in collecting and processing the data.In early June preliminary data for February disclosed actual share of lower and upper tier  domestic production and actual prices for both lower and upper t ier production that differed from the estimates used in establishing the lower and upper tier  ceiling prices in the first stage rulemaking. The specifics of these variations  are set out in my letter of June  1G, 1976, to you, Mr. Chairman. W ith your permission I would also like to include a copy of that letter in the record.Mr. Dingell. Withou t objection, so ordered [see p. 68].Mr. H ill. These preliminary data disclosed that  the actual first sale price for domestic crude oil for Janu ary  1976 prior to the im­plementation of EPC A regulations had been $8.63 per barrel and the February 1976 composite price for domestic production was $7.80 per barrel, or 14 cents per barrel higher than the target of $7.66 in­tended by the new regulations . Actual prices were $5.07 per barrel for lower tier domestic production—as opposed to the earlier estimate of $5.25—and were $11.47 per barrel for upper tier production— rath er than the estimated $11.28. Also, the share of lower tier domestic production was actually 57.1 percent in February rather than the estimated 60 percent, while the share of upper tier production was 42.9 percent instead of the estimated 40 percent.
The combination of these variations resulted in an actual composite price for Februa ry that  exceeded the statutory composite price of $7.66. In  my June 16 lett er I stated tha t we would make compensating adjustments  for this overage as required by the EPC A but that  we were reluctant to do so on the basis of a single month’s data , especially since our early experience pointed to the possibility of significant variations in the  relative shares of lower and upper tier volumes from month to month.
Late r in June, afte r more complete data for Februa ry were available, FE A learned that  the actual composite price for February 1976 had been $7.87. Also in late June preliminary data for March became available. These indicated a decline in the composite price to $7.79 per barrel but also made it clear that corrective action had become necessary to assure compliance with the EPC A provisions.Consequently, effective July  1, 1976, FEA froze prices at their June 1976 levels for the months of July  and August. Our intention was to collect additional data during those months before making a decision
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on whether a continuation of the price freeze would be sufficient to 
assure compliance with EPCA or whether a price rollback would 
be required.

In August 1976, af ter collecting and evaluating the additional data  
for April and May, FE A extended the crude oil price freeze through 
November 30, 1976. Before discussing that extension, though, I would 
like to point out some other factors which have recently affected the 
composite price. In August the Energy  Conservation and Production 
Act (EC PA) became law. With respect to crude oil pricing the ECP A 
exempted strip per well production from price controls and called

* for an imputed price for stripper well production of $11.63 per barrel— 
escalated of course according to explicit provisions in ECPA—to be 
used in computing the actual composite price.

The ECPA also provided FE A with the author ity to escalate the 
v  composite price at a full 10 percent per year, regardless of the actual

value of the GNP deflator. This provision was included to  give F EA  
the flexibility to deal with certain crude oil pricing issues—for 
example, certain low-gravity crude oil and certain high-cost crude 
oil—that had been contemplated in FE A’s thi rd stage rulemaking. 
Accordingly, effective September 1,1976, FEA exempted str ipper well 
production from price controls and, effective October 1, 1976, FE A 
adopted upward adjustments  in the gravi ty price differentials for 
certain heavy crude oils.

The ECPA also changed the basis for qualification as a strip per 
well proper ty from the preceding calendar year to the preceding 
12 months. This resulted in an immediate one time shift  from lower 
tier  to exempt status for a number of properties for which the 12- 
month period had expired during the first 9 months of 1976. U nder 
the previous law’ all of these properties would have been required 
to wait until Jan uary 1977 to qualify for stripper well status. More­
over, a number of other properties qualified effective September 1 
tha t had maintained marginal production levels during consecutive 
12-month periods tha t did not happen to correspond to a calendar 
year.

Final ly, on August  20, 1976, the FE A issued a Notice entitled 
“Clarifications to Mandatory Petroleum Price Regulations App li­
cable to Domestic Crude Oil” setting  forth FE A’s conclusions with

• respect to a number of issues th at had arisen in connection with our 
implementation of the crude oil pricing policy of the EPCA.

Perhaps the most significant issue which FE A sought to resolve 
was the  proper application of the definition of property which, for 

a purposes of FE A price regulations, is the basic building block of the
two tier price system. As conceived by the Cost of Living Council 
(CLC) in August 1973 and carried forward by FEO  and FEA , the 
two ti er price system is designed to reward  producers that  increased 
production levels over base period volumes with higher price levels 
for incremental production.

Determinat ions of incremental production are made on a prope rty 
by property basis. Thus, for example, if a producer has a property 
which produces 500 barrels of crude oil in the current month and if 
tha t prope rty produced and sold 350 barrels  of crude oil in the base 
period, the producer may sell in the current month 150 barrel s of 
crude oil as new crude oil at a price not to exceed the upper  tier  ceiling 
price.
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Depending upon what is determined to be the property,  the volume of increased production from th at property might vary significantly. Tt is imperative, of course, to use the same concept of property for both the  base period and the current period in order to measure accu­rately increased production levels.
Since the definition of property was first adopted by CLC in August 1973, i t has provided tha t property is the right which arises from a lease or from a fee interest to produce domestic crude oil. This defini­tion remains substantively unchanged today. However, in the rule- making proceeding which culminated in the August 20 notice, FEA  attempted to accomplish basically two objectives.Firs t, FE A sought to clarify  for producers what the proper in ter­pretat ion of the definition should have been for the past 3 years. Second, FE A sought to reevaluate the definition itself in order to insure tha t the incentives intended under the two t ier pricing  system operate more effectively during the remainder of the program man­dated bv E PCA. Let me be a l ittle bit more specific about these two objectives of the rulemaking.
FE A believes that  the proper ty definition needed clarification be­cause it became apparent in the implementation of the EPCA tha t producers had adopted many differing interpre tations  of the defini­tion. This is probably due in our mind primar ily to the extremely complex nature of the interests under which oil and gas have tra di ­tionally been produced. Accordingly, when producers were required in a short period of time in August 1973 to make property determina­tions in order to adapt to the then unfamilia r two tier  price system, it is not surpri sing tha t many producers made those determinations according to systems that closely fit their  historical and tradit ional  methods of accounting, or I might add methods tha t corresponded to State regulatory requirements.
Tn setting forth  the clarifications, FE A sought to arrive at the most reasonable interpretation tha t did not frustrate or take advan­tage of the incentives of the two tier  system and in a manner tha t FEA believes was equitable to as many as possible of those concerned. Moreover, the clarifications of past interpretations are limited only to those classifications made by producers on a traditional and his­torical basis—no others. Since these clarifications concern historical treatment of properties for purposes of determining new and old crude oil. the effect of these clarifications on the composite price was expected to be minimal.
On the other  hand, had FEA insisted upon a very strict, mechanical interpretation of the definition with regard to historical indust ry practice and to the pr imary purpose of the definition as the foundation of the  two t ier price incentive system, i t is certain that recalculations hv so many producers would have undermined the basic assumptions of the  composite price structure  itself. For example, the preliminary estimates of 60 percent old crude oil were based, of course, upon F EA  reports from property classifications made, for the most part,  upon the historical methods approved by the clarifications.With  respect to  the amendments to the proper ty definition which became effective September 1, 1976, FEA  concluded that  while the concept employed by the Cost of L iving Council may have been well suited to achieve the incentives offered under that temporary program,
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the lon ger  ter m prog ram  conte mp lated unde r EPC A  call ed fo r a 
ree valua tion of  the  CLC incent ive  system . Specifically, the  na tu ra l 
rat es  of  re ser voir decline  make it  difficult over the  long term to pro vid e 
ade qua te incent ives  unles s produc tio n increases, like  economic dec i­
sions, can be mea sured on a res erv oir -by -re ser voir basis .

In  sum, F E A  endeavored by th is  acti on to clar ify a definitio n 
which, because  of the  com plexity  of  the  sit ua tio n it was inte nded 
to add ress, ha d become con fused and was difficult to ap ply,  let  alone 
enforce, wi tho ut fu rther  cla rifi cat ion . Th is was done , we believe, in 
the mos t equ itable  ma nner poss ible un de r the  circums tanc es. At the  
same tim e, effective pro spe ctively fro m September 1. 1976, F E A  pr o­
vided an op tional met hod  fo r 'mak ing prop er ty  de ter mi na tio ns  to 
insure  th at  the max imu m incent ives to domestic  pro du cti on  wou ld 
be pre served  th roug ho ut  the rem ain de r of cru de oil pric e controls.

As I have  said , Mr.  Ch air man , in late Au gust FE A  ha d availabl e 
da ta  on act ual pro duction  and prices  throu gh  May  1976 f rom  its  new 
repo rti ng  system. These da ta  disclosed  t ha t the  actual  composi te price 
fo r Apr il had been $7.86 pe r ba rre l and fo r May  and had been $7.89 
pe r barr el.  T hey  al so disclosed an unexpe cted decline in  the pro duction  
of up pe r tier  c rude oil and a la rg er  than  expected decl ine in th e pr o­
duc tion  of lower tier  crude oil. These figures varied from mo nth  to 
month  by amoun ts th at  pre clu ded the  identi ficatio n of any  reli able 
trends. Moreover, as the y covered only the  first  4 months of the  pr o­
gra m,  th ey  were insufficient as a ba sis fo r reli able  projections  of  f utur e 
changes in t he  rat io  of u pp er  and lower tie r prod uct ion .

Accor din gly , based  on the  best est imate s we could make with the 
ava ilab le da ta,  F EA  p roject ed th at  c on tinuation of the  freeze  on  cru de 
oil prices  a t least throug h Nov emb er was  requi red . In  fac t, whi le pr o­
ject ions  at  th at  time in dic ate d th at  excess receip ts cou ld have  been el im­
ina ted  by December , the  va ria bi lit y in the da ta  was  such  th at  the  
recovery  could have  occ urred one mo nth  ea rli er  o r some mo nth s later.  
Thus,  given the  sta tus of  the  inform ation  ava ilab le, there  was not a 
firm bas is a t t ha t t ime f or  ex ten ding  the  freeze throu gh  D ecember 1976.

Accor din gly , on Au gust 31, FE A  exte nde d the  freeze on dom estic  
crude oil prices  th roug h Nov ember  30, 1976, at whi ch time da ta 
th roug h Septemb er wou ld be ava ilable  t o provide the  b asi s fo r a deci ­
sion as to wh at fu rthe r act ion , i f any , would  be r equir ed to  as sure com­
pliance  with  the  EPC A.

At  presen t we have  availabl e only preli minary da ta  fo r Septemb er 
1976. Co mplete  da ta fo r S eptem ber will not be av aila ble  unt il la te r th is 
month , and repo rt ing first pu rch asers  have un til  the  end of December 
to make final ad jus tm en ts to it before  the y ce rti fy  it. Thus,  final Se p­
tem ber  da ta will not be ava ilab le fo r more than  a mo nth  fro m now. 
Based on ou r exper ience to date,  f inal pric e da ta fo r a mo nth  can va ry 
from prel im inary resu lts  by se vera l cents pe r bar rel .

The  prel im inary Septe mb er da ta  disclose  th at  the  com bined effects 
of the  change in st ripp er  well  qua lificat ion  include d in the  EC PA  and 
the  change  in the  prop er ty  def ina tion issued bq FEA  on Au gust 20, 
1976. are  on the  orde r of  a 2.3 percen tage point  sh ift  from low er tie r 
to up pe r tie r and st ripp er  pro duction . The sha re of up pe r ti er crud e 
oil is 1.2 percentage points high er  and  t he sha re of st ripp er  well c rude 
oil is  1.1 percentage  po int s hi gh er  than  it was fo r Au gust.
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It  also appears, based upon a prel iminary review of his torical data, tha t 0.5 to 1 percentage point of the total  shift  may be attribu ted to the reclassification to stripper oil and about 0.2 percentage point to the normal decline in production of old oil. Thus, about 1 to 1.5 percentage points may be attr ibutable  to the redefinition of proper ty in terms of the shift from lower to upper tier oil.
I must emphasize tha t we a re not yet in a position to conclude tha t this will be the final magnitude involved and that we will not know for sure what the  exact shift was for September unti l sometime in late December. Thus, extreme caution should be used in drawing any con­clusions from such preliminary data.
Our current projections, subject to revision as more data are avail­able, disclose tha t if the 2.3 percentage point shift from lower tier  to upper ti er production occurs and the existing price freeze is continued, estimated cumulative excess receipts as of Janu ary 31, 1977, would approximate $230 million which is less than 1 percent of the total dollar volume of transactions  involved in the first sale of crude oil during  the period since February 1,1976.
We do have available to us three principal options which we believe may be appropriate to deal wth th is issue of excess receipts. First, we could impose a price rollback of the required amount, estimated on the basis of 1 month’s data t hat  are not yet final, on upper tie r product ion for the months of December and J anuary  to  eliminate excess receipts by Janu ary  31. The rollback would probably most appropriate ly be imposed on upper tier prices because producers of upper tier crude oil have been the recipients of the excess receipts. Equity considerations argue against taking revenues from lower tier producers to eliminate excess receipts that  have gone to upper tier  producers.Even if there were no decline in upper tier production as a conse­quence of the price rollback, the rollback would have to be about $1.40 per barrel for th is two month period. In  fact, since this rollback would represent about 15 percent of the revenues of the producers affected during tha t period, the most likely consequence would be a substantial decline in production as producers waited for the price freeze to expire and for price escalations to resume with February 1977 production.Moreover, the larger  the rollback imposed, the greate r is the incen­tive to withold production for the rollback period, and the more dis­ruption would occur in domestic production activities. For example, if upper tier production were to decline 10 percent in response to such a rollback, the amount of reduced production would be about 270,000 barrels per day for the 2 months involved. We are, of course, reluc­tant to take such drastic action on the basis of preliminary and incom­plete information, especially in view of the fact that any decline in domestic production would be made up by increased imports at  sub­stantia lly higher prices.

A second alternative is to propose to the Congress an energy action under the provisions of the EPC A that  would grant a one-time increase in the composite price for Jan uary 1977 sufficient to account for the excess receipts projected to exist at tha t time and to continue the freeze on actual prices through the end of January. This would amount to requesting a one-time increase in the legal composite price for  Jan ­uary 1977 onlv of about 90 cents per barrel.
Dealing with unforeseen developments of this sort was one of the principal reasons as you will recall, Mr. Chairman, for including in the
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EPC A the au thor ity  fo r the F E A  Adm in is tra to r to pro pose to  the 
Congres s ch anges in the  esca lator provis ions every 90 days . Dur in g th e 
Conference Com mit tee de libera tions , there were extens ive  discussions 
con cerning the need fo r such  f lex ibi lity  in tryi ng  to  a dm inist er  a com­
plicated  reg ulato ry  p ro gram  o f t he  m agnit ude invo lved in the EP CA. 
Th is appro ach would hav e the  ad va nta ge  of avoid ing  any  disru pt ion 
to domestic pro duction  but  wou ld also p rev ent consumers f rom  ga ini ng  
the benefits  afforded  by reco very  of the  excess rece ipts .

A th ird option would  be to  e xtend the  cu rre nt price freeze  th roug h 
December 1976 to acc um ula te as much  ac tua l da ta as possible on the  
quali ties invo lved  and  then  to impose wh ate ver r ollbac k on up pe r t ie r 
prices wou ld be req uir ed fo r the  per iod  Ja nu ar y 1977 t hrou gh  Ju ly  
1977 to  assu re the  reco very no la te r th an  Ju ly  31. 19<7, of all excess 
rece ipts . A t p res ent i t would a pp ea r no such rol lback would be re quired 
if the  prel im inary Septe mb er result s are conf irmed by la te r da ta.  
Un de r these con ditions , a conti nuati on  o f the  freeze th roug h Ja nu ar y 
1977 should res ult  in the reco very  of  some $70 million more t ha n excess 
receip ts af te r accou nting f or  t he  i mpact  on the  composi te price of  th e 
st ripp er  wTell exemption  a nd  the Oc tober 1,1976, ad jus tm en ts t o h eavy 
crude oil g ravi ty  dif ferent ials.

How ever, it would be ext rem ely  unwise to make a decis ion now on 
the basis of preli minary res ult s fo r 1 mon th. More com plete da ta  fo r 
September and da ta  fo r subsequen t mo nth s could well show th at a 
rol lback o ver  the  pe riod in qu est ion  would be required.

In  any  even t, th is  ap pro ach wou ld have  the  ad vanta ge  of ass ur ing  
collection  of  excess receip ts as conte mp lated in the  EPC A  and would 
avo id any  disru pt ive  effect on dom estic  c rud e oil pro duction . The sole 
disadvan tag e would be the  delay of some 4 mo nth s beyond Ja nu ar y 
1977 in rec ove ring all of the $152 mil lion  of  excess receip ts accumu­
lated  du ring  the pe riod Fe br ua ry  th roug h Ju ly  1976 and a d elay un til  
Ju ne  o r J uly  1977 in the recovery  o f t hose excess  rece ipt s accu mulate d 
du ring  the  period A ugust 1976 th roug h Ja nu ar y 1977. This  delay could 
be acc epted, howeve r, in  re cog niti on of t h e :

Small ma gnitude  of the  excess receip ts cu rre nt ly  proje cte d to  exi st 
on Ja nuar y 31, 1977, com par ed to the to tal  volume of tra nsac tio ns  
invo lved  (less t ha n 1 p erc en t) ;

The difficu lty invo lved  in pr ojec tin g the  num erous qu an tit ies th at  
affect th is  magnitude w ith  p reci sion ;

The inte nt of  the  EPC A  pric in g pro visio ns ; and
The benefits of avoid ing  the  d isr up tiv e effects of a large,  te mpo rary  

price rollback.
An y excess receip ts acc umula ted  du rin g the  per iod  since Ju ly  1976 

wou ld be f ul ly  e lim ina ted  in  the next corre spondin g 6 m onth per iod  as 
req uir ed b y th e EPC A were  th is a pproa ch  to be se lected.

One othe r con sidera tion, Mr. Ch air man , is th at  even wi th no action 
the  p roject ed excess receip ts as of  J an uar y 31, 1977, a re less t ha n ha lf 
of  the pro jec ted  re funds expect ed fro m crude oil p rod ucers  fo r th e year 
ending; on t ha t date . Based on ou r ex per ienc e to  date  in  a ud its  of  crude  
oil p rod uce rs,  we expect to recover ove r $500 mil lion  in overc har ges  for  
the  perio d in qu estion. We have been unable to  co mplete ma ny o f t hese  
au di ts pe nd ing  the  cla rif ica tion of th e pr op er ty  def ini tion, bu t the y 
are  now in process.
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Whil e thi s amoun t rep resent s only abou t 2 perc ent o f t he volume of  
lan sacti ons invo lved , it is nonetheless gr ea te r than  the  pro jec ted  amoun t o f excess receipts  as o f Ja nu ar y 31,1977. T hus, one cou ld arg ue 
i . i t  the ap prop ria te  way  to  pro tec t consumers’ int ere sts  is to ge t re ­

fund s f rom  those pro ducer s who have v iolated the  r egu lations . I f  th ev ha d not vio lated the  reg ula tions,  we would  n ot be ou t of sync with the 
composi te price. W bil e it sti ll will be some time before the  am ounts  in \o  le d are  collected,  our remedies incl ude  re fund ing not  only  the amoun t of the  viola tion but intere st the reo n fo r the  perio d in ques tion.

lus,  consum ers intere sts  would be pro tec ted  by th is  approach.
It  is our cu rre nt  in ten tio n to review l ater  th is mo nth  th e most recent  

( a a av aila ble  to us and to make  a t th at  time  a decision on the ap pr o­pr ia te  course of ac tion . 1
Mr. Ch airma n, th is conc ludes  my form al sta tem ent . My colleagues 

and J would be pleased to ans wer a ny qu estions  tha t the  subcom mittee may have

*

[Te stim ony  resumes on p. 73.]
[The lett ers  and  at tac hm en ts refe rre d to  fo llo w:]

«
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w r i t t e n  by  J .  H i l l ,  n o . c o n t r o l . EX C C  Io m n u n  r e c  v i u

2.
FEDERAL ENERGY  ADM INISTRATION  

WASHINGTON. DC . SM6I
G -

- OFFICE OF THE AD MIN IST RATOR

-

Novem ber  1 8 , 19 75

H onora ble  H a rle y  0 . S t a g g e r s ,  Ch ai rm an  <4 n
H on ora ble  He nry M. J a c k s o n , V ic e -C h a ir m a n  • .
C o n fe r e e s  on  S . 622  (H .R . 70 14 )
W ash in gto n , D .C . 20 510

Dea r Mr . Chai rm en : . . .*' • . •

T h ere  a o p e a rs  to  h ave  b een  a m is u n d e rsta n d in g  a b o u t th e  b a s i s  
f o r  th a  f i g u r e s  u se d  i n  c a l c u l a t i n g  th e  d o m e sti c  c o m p o s it e  
cru d e  o i l  p r ic e  in  th e  r e c e n t  c o n fe r e n c e  a e l i a e r a t i o n s  on  tn e  
e n e r g y  b i l l .  I r e g r e t  an y c o n fu s io n  an d w ou ld  l i x e  to  c l a r i x i  

th e  xi'JUxS G UCC-.  .

FEA s t a f f  w or ke d c l o s e l y  th ro u g h o u t th e  c o n fe r e n c e  w it h  C o m m it te e  

s t a f f  an d a tt e m p te d  to  u s e  t h e  sam e p r ic e  a ssu m p ti o n s a s  t e  
Co mm itt ee ’ . The c u r r e n t  d o m e s tic  e n e r g y  c r u c e  o n  p r i c e  s u p p l ie d  
by F E ^ t o  th e  Com m itte e w as  5 8 .7 5  p e r  b a r r e l  T h is  p r i c e  i s  

a ls o  th e  o r i c e  as su m ed  by FEA in  a l l  in t e r n a l  c a l c u l a t i o n s  an d 

e v a lu a t io n s  o f  a l t e r n a t i v e  p r i c i n g  p r o p o s a ls .

W hile i t  i s  r e c o g n iz e d  t h a t  $ 8 .7 5  i s  o n ly  an  e s t im a t e d  c o m p o s it e  
n r ic «  we b e l i e v e  t h a t  i t  i s  th e  b e s t  e s t im a t e  to  u s e  f o r  p la n n in g  
£ d  a s s e s s in g  a l t e r n a t i v e  p o l i c i e s  Th e 6 8 .7 5 f i g u r e  n ep en o s upor.  
a numb er o f  a ssu m p ti o n s in c lu d in g  t h e  p r i c e s  Ox o ld  o i l  an d 
p r e s e n t ly  u n c o n tr o ll e d  o i l ,  an d th e  p r e s e n t  r a t i o  o f  o Id  o i l  t o  

new  o i l .  B eca u se  o f  th e  la g  ti m e i n  d a ta  ^ e s  ’
o n ly  e s t im a te  c u r r e n t  p r i c e s  r a t h e r  th an  u t i l i s e  a c t u a l  ^ u r e s .  
Th e a c t u a l  c u r r e n t  d o m e sti c  p r i c e  c o u ld  oe a s  much “ * “ “ * * £  
c e n ts  d i f f e r e n t  fr om  t h e  e s t im a t e d  $ 8 .7 5  f i g u r e  in  ® ^ h
d ep en d in g  on  th e e s t im a t e s  u s e d . H ow ev er , we c o n s id e r  tn e  $ 8 .7 5  

p r i c e  a v a l i d  p r i c e  f o r  p u r p o s e s  o .  c a l c u l a t i o n  an d i t  - 
by o u r s t a f f s  c o n s i s t e n t l y  on  a l l  th e  a l t e r n a t i v e s  e v a l u a t e d .

*>

8 4 -8 24  0  -  77 - 2
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I  sh o u ld  a l s o  p o in t  o u t t h a t  w h i le  a r o l lb a c k  o f  $ 8 .7 5  to  
$7.6 6 p er b a r r e l  i s  a r e d u c t io n  o f  $ 1.0 9  p er b a r r e l  in  th e  
co m p o sit e  d o m e stic  cru d e  o i l  p r i c e ,  su ch  a r e d u c t io n  w i l l  
n o t n e c e s s a r i l y  o c c u r  in  r e t a i l  p ro d u c t p r i c e s  du e to  a 
v a r i e t y  o f  m ark et an d r e g u la t o r y  c o n d it i o n s .

I  h ave  a p p r e c ia te d  th e  o p p o r t u n ity  t o  w ork  w it h  you  as , we.  
t r y  to  f i n a l i z e  an  e n e rg y  co m pro m is e an d lo o k  fo rw a rd  to  
c o n ti n u e d  c l o s e  c o o p e r a t io n .

A
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FEDERAL ENERGY ADMINISTRATION  
WASHINGTON. l it 20-161

December 6, 1975
OF PICT O f T i l t  A DM IX I'T HAIO *- .

Honorable Henry M. Jackson '
Chairman, Committee on Interior 

and Insular Affairs
United States Senate 
Washington, D.C. 20510 
Dear Mr. Chairman:
Thank you for your letter of November 24, 1975, regarding 
the numerical parameters of the domestic oil price policy 
agreed to by the Conference Committee as a part of the 
“Energy Policy and Conservation Act." This letter answers the questions you asked.
You state that questions have arisen concerning the price levels for crude oil which currently prevail in the United 
States and the relationship of those price levels to the oil 
pricing policy adopted by the Conference Committee. In my 
view, these questions have arisen because the news articles 
you refer to have not adequately dealt with the distinction 
between the price figures that have consistently been used for policy planning purposes and the various and understandably 
different price figures that are estimated to prevail on any given day.
The fundamental point in this regard, and one that has been 
well understood by all concerned with the detailed consideration of alternative oil pricing policies, is that for purposes of 
evaluating such alternatives a crude oil average price
figure representing FEA' s best judgment as to what an average crude oil price would be, assuming continuation of the 
present program, has been used. This approach is obviously 
the only rational basis upon which to base a policy decision on whether an alternative to the present program should be adopted.
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The actual daily average price for domestic crude oil, on the other hand, has been in a continuous state of transition since February 1 , 1 975, in respon.se to a Sl.CO per barrel increase on that date in the fee applied to imported crude oil, a further $1.00 per barrel increase in that fee on June 1, 1975, and the increase in OPEC prices that was announced in October, 1975. z
Thus, the projected domestic crude oil average price for purposes of policy planning lias remained essentially the same throughout the period of time that alternative price policies have been analyzed and debated, while the actualdaily average price (which is not available except as an ♦'estimate), has undoubtedly been increasing from month to month. This is illustrated, for example, by the October 30,1975 document that you refer to in your letter, which listed a domestic crude oi) price of $8.75 in a table under a column headed "Average Current Price/bbl." That this was a price expressly intended to be used for policy planning purposes as the price that would obtain assuming continuation of the current program is demonstrated by the November 10,1975 document, also referred to in your letter, which compared the projected price effects of alternative price policies and which listed the domestic composite price under "current controls" at the end of January 1, 1976 as $8.75 per barrel.
It is therefore important to note that the extent to which the oil pricing policy adopted by the Conference Committee will result in price rollbacks at the crude oil level cannot be determined exclusively by reference to what the actual daily average price was in November or is in December (if those figures were presently known), or by reference to the price used for policy planning purposes by FEA. Rather, the actual amount of any rollback under the oil pricing policy adopted by the Conference Committee would be determined by the difference between the actual crude oil average price being charged in the month prior to the month in which the requirements of the new legislation were implemented, and the average price charged pursuant to those requirements.For the reasons set forth in detail below, we are confident

e

*
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t h a t  th e  f i g u r e s  t h a t  h a v e  B ee n u se d  f o r  p o l i c y  p la n n in g  
p u rp o se s-  r e p r e s e n t  a r e a s o n a b le  an d c o n s e r v a t i v e  a p p r o x im a t io n  
o f  th e  p r i c e  l e v e l s  t h a t  w o u ld  o b t a in  f o r  d o m e s t ic  c r u d e  o i l  
in  th e  p r o x im a te  f u t u r e ,  w e re  th e  p r e s e n t  p ro gra m  to  bo  
c o n t in u e d .

L e t  me a l s o  r e s p o n d  a s  a  p r e l i m i n a r y  m a t t e r  t o  t h e  g e n e r a l  
i s s u e ,  r a i s e d  t h r o u g h o u t  y o u r  l e t t e r ,  o f  t h e  r e l i a b i l i t y  o f  
th e  d a t a  p r o v id e d  t h e  C o n f e r e n c e  C o m m it te e  b y  FE A.  A s t h i s  
l e t t e r  w i l l  s e t  o u t  in  c o n s i d e r a b l e  d e t a i l ,  a l l  t h e  in fo r m a t io n  
p r o v id e d  th e  C o n f e r e n c e  C o m m it te e  w as  w i t h o u t  e x c e p t i o n  w h at 
we r e g a r d e d  t o  be th e  m ost  r e l i a b l e  in f o r m a t io n  a v a i l a b l e  to  
FEA a t  th e  t im e . I t  w as  th e  sa me in f o r m a t io n  in  e v e r y  c a s e  
t h a t  FEA w as  u s in g  i n t e r n a l l y ,  w it h  o t h e r  F e d e r a l  a g e n c i e s  
an d w ith  th e  W h it e  H ou se  f o r  p u r p o s e s  o f  p o l i c y  e v a l u a t i o n .

Yo u c o r r e c t l y  r e f e r  t o  t h e  h i g h l y  co m p le x  n a t u r e  o f  t h i s  
i s s u e .  I  b e l i e v e  t h a t  t h i s  c o m p le x i t y ,  t o g e t h e r  w it h  som e 
u n f o r t u n a t e  s t a t e m e n t s  mad e b y  p e r s o n s  a p p a r e n t l y  u n aw are  o f  
th e  c o m p l e x i t i e s  i n v o l v e d ,  i s  r e s p o n s i b l e  f o r  t h e  a p p a r e n t  
m is u n d e r s ta n d in g s  t o  w h ic h  y o u r  l e t t e r  r e f e r s .

One k ey  e le m e n t  in  t h i s  c o m p le x i t y  i s  th e  p o s s i b l e  f a i l u r e  
t o  d i s t i n g u i s h  b e tw e e n  e s t i m a t e s  o f  " c u r r e n t "  d a t a  an d th e  
l a t e s t ,  o r  " c u r r e n t , "  p u b l is h e d  s e r i e s  o f  d a t a  c o l l e c t e d  
s e v e r a l  m on th s e a r l i e r  th a n  th e  d a t e  o f  p u b l i c a t i o n .  As  in  
any s i m i l a r  e n d e a v o r  ( e . g . , m ea su re m en t o f  th e  G r o s s  N a t io n a l  
P r o d u c t ) , a c t u a l  m ea su re m e n ts  o f  r e c o r d e d  e x p e r ie n c e  a r e  
s im p ly  n o t  a v a i l a b l e  on  a r e a l  t im e  b a s i s .  A s s e t  o u t  in  
d e t a i l  b e lo w , t h e r e  i s  t y p i c a l l y  a la g  o f  a t  l e a s t  90 d a y s  
in  m ost  o f  F E A 's  d a t a  s e r i e s  b e tw e e n  th e  ti m e  a p a r t i c u l a r  
p r i c e  i s  c h a r g e d  in  th e  m a r k e t p la c e  an d t h e  ti m e i t  i s  
r e p o r t e d  t o  FE A,  p r o c e s s e d ,  t a b u l a t e d ,  an d ina de  a v a i l a b l e  
f o r  u s e .

A se co n d  k ey  e le m e n t  i s  t h a t  th e  F E A 's  d a t a  s e r i e s  w e re  
d e v e lo p e d  f o r  th e  a d m i n i s t r a t i o n  o f  e x i s t i n g  p ro g ra m s an d t o  
f u l f i l l  F E A 's  r e p o r t i n g  r e s p o n s i b i l i t i e s  u n d e r  e x i s t i n g  
l e g i s l a t i o n .  Th e im p le m e n ta t io n  o f  a w e ig h t e d  a v e r a g e  p r i c e  
c o n c e p t  f o r  d o m e s t ic  c r u d e  o i l  l i k e  t h a t  a d o p te d  by th e  
C o n f e r e n c e  C o m m it te e  w i l l  r e q u i r e  m or e p r e c i s e  d a t a  s e r i e s  
t a i l o r e d  t o  t h a t  p r o g ra m .
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Accordingly, any estimates of "current" prices must necessarilybe just that— estimates. We attempted to make this factclear to the Committee staff on numerous occasions, and,indeed, thought that it was obvious to everyone concerned inany event. I regret any misunderstandings that may havearisen in this regard and sincerely believe that throughoutthis entire process FEA has made every effort to be completelyopen and candid with all concerned, as it has been in all ofits dealings with the Congress.
Finally, your letter refers to information supposedlysupplied to the press by unnamed "FEA sources" which tendsto contradict the FEA-supplied estimates on which the Committeerelied. I do not know who those alleged sources were or how *they arrived at their figures. They were not acting undermy authority or direction. I have no idea of what data theywere relying upon or how reliable that data was. I can onlysay that 1 tend to discount the reliability of those figuresbecause they do not agree with the figures arrived at by the •*professionals on my staff who have access to the most recent information available and in whose judgment on such matters I have complete confidence.
Your letter posed six sets of questions, more detailedanswers to which are as.follows:
"I. Information and data currently in possession of FEA with respect to/

"A. the percentage of domestic crude oil production sold at controlled and uncontrolled prices;1'
(See Enclosure 1 for a detailed response.)

Briefly, FEA collects information on this question from twoFEA data systems, which information is supplemented by otherdata. As the basis for its published data series, FEAobtains data monthly from the Bureau of Mines on total crudeoil production in the United States. It also collectsmonthly data on FEA Form 90, directly from producers of"new" and "released" oil, on the amount of oil produced bythem and the prices at which it is sold. FEA also obtainsannually an estimate of total stripper well production madeby the Interstate Oil Compact Commission and the NationalStripper Well Association.
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Using these three data series, the sura of new, released, and 
stripper- production is subtracted from the Bureau of Nines 
report of total production to generate an estimate of crude 
oil production subject to price controls.
Since November 1974 FEA has also collected from refiners, on 
a slightly different time sequence, similar information as 
part of the data collection necessary for the administration 
of FEA's old crude oil entitlements program. Each refiner 
reports monthly its crude oil receipts for the preceding 
month in three categories: price controlled "old" oil; new, 
released, and stripper crude oil (i.e., domestic production 
not subject to price controls); and imported crude oil.
This data is then tabulated during the following month for 
use in calculating that month's entitlement list.
The data available from these two series are shown at 
Enclosure 1.
An important point that emerges from an examination of 
Enclosure.1 is that the two FEA measurement systems generate 
slightly different results on a monthly basis. This is to 
be expected as they are measuring slightly different quantities 
in a differing time sequence (production at the lease vs. 
crude oil receipts at refineries) by different methods. 
Nonetheless, the two methods do generate results that 
correspond quite closely, lending added confidence to the 
validity of the data.

ZAs indicated by both methods, the ratio of controlled to 
uncontrolled production varies slightly from month to month. 
However, it is clear from Enclosure 1 that the planning 
figure of 60 percent of domestic production being price 
controlled that has been used in all FEA's calculations 
supplied to the Conference Committee is approximately the 
median within this month-to-month variability. The most 
recent data available to the agency (i.e., the most recent 
four months of entitlements data) confirms this belief.
It should also be noted, based on the discussion contained 
in Enclosure 2, that this 60 percent figure would most 
likely prove to be a conservatively high estimate of what 
the percentage of price controlled crude oil will be in 
January or February of 1976, when the weighted average
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price program adopted by the Committee would go into effect.This is so because during the first quarter of 1972 there existed certain production constraints in major producing fields which were removed during the second quarter of that year and which resulted in significantly higher production for the balance of the year. Assuming, therefore, a continuation of our current crude oil pricing regulations, the percentage of old oil during the first quarter of the next two years can be expected to average between four to six percentage points below the percentage of old oil produced during the last quarter of the proceeding years. This, combined with what appears to be a gradual downward movement in the domestic old oil ratio, resulting' from natural production decline, demonstrates that the estimate of 60 percent used by FEA is a reasonable and conservative method of reflecting current domestic crude oil pricing trends and produces a weighted average price estimate that is -conservatively on the high side for the purposes for which it was used by the Committee.

"D. domestic crude oil prices at the wellhead 
(controlled and uncontrolled crude oil)"

First sale prices for old crude oil are fixed by regulation at the.highest May 15, 1973, posted price for that grade of crude oil at that field plus $1.35 per barrel. See 10 C.F.R. §212.73. Some low-quality price-controlled oil sells for as little'as $3.50 per barrel; other high-grade crudes sell for as much as $7.00 per barrel, depending on the May 15, 1973 posted price.
The estimate of an average price of $5.25 per barrel for price controlled crude oil was made by the Cost of Living Council, which first promulgated the old o)l ceiling price rule, in the manner described in Enclosure 2. Since legal maximum prices have not changed, this estimate has been carried forward and used consistently by FEA in all its estimates of average prices. FEA's published data series have shown this average price for each month since their inception.

There has never been any legal, regulatory, policy, or planning requirement to have an exact measurement of the average "wellhead price" of price-controlled crude oil.The FEA Form 90 collects data from producers of new
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and released oil, and, incidental to that collection, also 
obtains information on controlled oil prices for properties 
that also produce new and released oil, but the reliability 
of this data has never been checked, nor has it been used by 
FEA for any purpose.
Prices of domestic crude production not subject to price 
controls are collected monthly by FEA on'the FEA Form 90 
from producers of new and released oil. These average 
prices arc then compared with advertised postings of major 
purchasers and prices reported in trade journals. Average 
prices ranging from $9.02 per barrel in January 1974 to a 
preliminary estimate based on incomplete reports cf $12.46 
per barrel in September 1974 (prior to the announcement of 
the OPEC price increase, which of course influences the 
price of domestic uncontrolled oil) are shown at Enclosure 2.

"C. the refiner acquisition cost of crude petroleum
(average cost of domestic crude petroleum, imported 
crude petroleum, and a composite acquisition 
cost);"

(See Enclosure 3 for detailed answer.)
FEA obtains a monthly report from each refiner on the 
acquisition cost of both domestic and imported crude oil.
This report, which is subject to FEA audits, is the basis 
for the refiner's allowable cost pass-through under FEA's 
price regulations. The latest month for which full data are 
available, August 1975, prior to the October OPEC price 
increase of ten percent, reflects a reported average cost of 
domestic crude oil of $8.48 per barrel, an average landed 
cost of imported crude oil of $14.25 per barrel, and an 
average composite cost of $10.81 per barrel.

"D. the estimated landed cost of crude petroleum 
from selected countries."

(Detailed data are shown at Enclosure 4.)



It is important to note that' the data at Enclosure 4 do not include any supplemental fees ($1.00 per barrel from February 1975 through I-lay 1975, and $2.00 per barrel from June 1975 to the present).
"II. Estimates of current price levels"
Detailed estimates are provided at Enclosure 6 together with the assumptions underlying those estimates. Estimates of "current" prices depend on two major considerations: the rate at which OPEC posted price increases are reflected in actual prices charged for imported oil and the rate at which prices for domestic crude production not subject to price controls increase to reflect increases in the cost of imported crude oil.

The key point is that under a set of entirely reasonable assumptions, prices for imported and uncontrolled domestic production could well go higher than figures used in FEA's policy planning, which were provided to the Conference Committee.staff. FEA has in every instance, however, used what in its judgment was the best available estimate of the relevant price levels.
"III. FEA estimates transmitted to the Conferees"
The assumptions associated with and bases for estimates provided the Conference Committee staff are set out in detail in Enclosure 5 in answer to the previous questions.As stated above, they were in every instance the best estimates FEA was able to make given uncertainties involved. Moreover, these were the same estimates being used by FEA to evaluate the impact of different proposals and being provided by FEA to other elements of the Executive Branch of the Government.
Briefly, the estimates provided the Conference Committee staff all derive from four key parameters:

(1) Price-controlled oil represents 60 percent of domestic production.
(2) The average price of price-controlled domestic production'is $5.25 per barrel.
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(3) ’ The'average price of domestic production not 
subject to price controls would be $14.00 per barrel by 
January 1976.

(4) The average price of imported crude oil would be 
$15.00 per barrel by January 1976.

The basis for the first two parameters is set out above and 
in more detail in Enclosures 1 and 2.

The basis for the third parameter is the fact that uncontrolled 
domestic crude oil sold at an average of $11.28 per barrel 
in January, and although prices have been in transition 
since that date, they can reasonably be assumed to reflect 
at present, or in the proximate future, the $2.00 per barrel 
supplemental fees imposed since then, plus 81 cents per 
barrel as an estimate of the effect of the October OPEC 
price increase for a total of $14.09 per barrel. This 
estimate was then rounded down to $14.00 per barrel for use 
in calculating the estimates provided the Conference Committee 
staff. Although 81 cents per barrel was attributed to the 
OPEC price increase, that increase, if fully effective, 
would range from a low of $1.13 per barrel to a high of 
$1.58 per barrel, with.an estimated average of about $1.25 
per barrel.

Please note that a different set of assumptions could therefore 
have produced-an entirely reasonable estimate of as much as 
$14.53 per barrel ($11.28 + $2.00 fees + $1.25 OPEC increase). 
For reasons detailed in the enclosure, we used what we 
believed to be a more nearly correct and lower value.
The fourth estimate was generated in the s.. r.e way--to the 
January 1975 average price of $12.77 per barrel for imported 
crude was added $2.00 per barrel to account for the impact 
of the supplemental fees and 81 cents per barrel as an 
estimate of the effect of the October OPEC increase. This 
figure was even more conservatively rounded down to $15.00.
January 1975 values were used as the starting point for 
these last two calculations because these are most recent 
actual data values free of the influence of (1) the supplemental
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fees first imposed on February 1, 1975, and (2) the effect of the October 1975 OPEC price increase. We. have learned that the price of uncontrolled domestic crude responds slowly— over a period of four to six months--to the price of imported crude. The landed price of imported crude also changes monthly in response primarily to changes in tanker rates and the mix of imports by quality and country of origin. '
Accordingly, the price series for uncontrolled domestic production from February 1975 forward is a "moving target" that is clearly going in the direction of imported crude prices but with lags in timing that cannot be measured precisely nor estimated with any precision.
While later data were available for the .landed price of imported crude (see Enclosure 4), the same methodology for estimating the $15.00 price was used for consistency and to assure that comparisons made in using the parameters would b~ based on truly comparable estimates. Moreover, the latest available data were chocked to assure that they were not inconsistent with the approach used in -generating the estimates. Since they were not, the estimating procedure outlined here was used.
"IV. Administration of the Energy Policy and Conservation Act"

FEA views the "average domestic composite price" or "national weighted average price" for crude oil as the sum of all domestic crude oil production multiplied by the first sale price of that production divided by the total amount of domestic production. In the case of inter-affiliate transfers rather than arms-length transactions, regulations would specify the method for establishing a price that would be used as the equivalent of the first sale price.
FEA recommends that the legislation specify a "first sale" price (with discretion in the President to impute, in a 
manner to be specified by regulation, an equivalent price for inter-affiliate transfers), rather than a "wellhead" price, because of the lack of precision in the latter term.The first sale price, which is currently the price to which FEA's current ceiling price rules apply, is the price
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charged in the first transfer for value by t.he producer or 
royalty owner, which transfer usually but not always occurs 
at or near the wellhead. The term "wellhead price," on the 
other hand, while sometimes loosely used as a synonym for 
first sale price (including in one of FEA's published data 
series), is not currently a precise regulatory term. The 
injection of this new term into the statute could result in 
its being construed as requiring that, for purposes of 
calculating the weighted average price, the President would 
have to impute a price at the wellhead in all instances 
where the actual first sale does not occur at that point.
Any such requirement that a price different from that to 
which ceiling prices must necessarily apply be used to 
calculate weighted average prices would create an administrative 
nightmare for no apparent purpose.
It should be noted that use of an imputed “wellhead" price 
for purposes of making the weighted average price calculation 
would not result in lower product prices than would result 
if the first sale price were used. Indeed, the effect is 
likely to’be the opposite. The first sale price for crude 
oil may in some instances include costs for transportation 
and other services (which presumably would -be excluded from 
"wellhead" prices). If only imputed wellhead prices were 
used in arriving at the maximum weighted average price, 
these transportation and other costs would be added to the 
maximum, thus increasing the input costs to refiners and 
allowable product prices to consumers.
Finally, it should be noted that the estimar.es that were 
before the Conference Committee in its deliberations were 
all based on first sale, rather than imputed "wellhead," figures.

FEA is now considering three alternative data systems for 
directly measuring first sale prices for domestic production 
and has not yet decided which would be most appropriate. An 
expanded discussion of the alternatives now being evaluated is at Enclosure 7.
"V. Recent estimates by 'FEA sources'"
As set out.above, I have no way of knowing the basis for the 
estimates attributed to such "sources," or even if such 
sources actually provided the estimates attributed to them.
I do know that no responsible FEA official who was authorized 
to speak for the agency has provided such estimates and that 
at no time has FEA used for policy planning purposes any 
estimates other than those provided the Conferees.
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" V I . Con su m er  b e n e f i t  o f  a  r o l l b a c k  in  c r u d e  o i l  p r i c e s "

T h e re  h a v e  b e en  some a p p a r e n t  m is u n d e r s ta n d in g s  on  th e  p a r t  o f  som e p e o p le  on  th e  am ou nt  an d t im in g  o f  th e  p o t e n t i a l  
p r o d u c t  p r i c e  r e d u c t i o n s  t h a t  w o u ld  be  g e n e r a t e d  by th e  r o l l b a c k .  I am h ap p y t o  h av e  t h i s  o p p o r t u n i t y  t o  a tte m p t  t o  c l a r i f y  th e  m a t t e r .

One e s t im a t e  o f  th e  am ou nt  by w h ic h  th e  b i l l  w ou ld  c a u s e  a 
r o l l b a c k  in  p r i c e s  t o  th e  con su m er t h a t  w as  o f t e n  q u o te d  a t  th e  t im e  o f  th e  C o m m it te e 's  d e l i b e r a t i o n s  w as  a p p r o x im a t e ly  3 .5  c e n t s  p e r  g a l l o n .  W h il e  t h a t  e s t i m a t e  i s  f a i r l y  c l o s e  
t o  o u r  e s t i m a t e  o f  w h at th e  t o t a l  p o t e n t i a l  r e d u c t i o n  w ou ld  be i f  o n ly  p r o d u c t s  r e f i n e d  in  U .S . r e f i n e r i e s  w ere  c o n s id e r e d ,  i t  d id  n o t  t a k e  i n t o  a c c o u n t  p r o d u c t  im p o r t s ,  n a t u r a l  g a s  
l i q u i d s  p r o d u c t io n  o r  volu m e e x p a n s io n  th r o u g h  th e  r e f i n e r y  
p r o c e s s .  B ase d  on  p r i c e s  o f  $ 5 .2 5  f o r  th e  60 p e r c e n t  o f  
d o m e s t ic  p r o d u c t io n  t h a t  i s  p r i c e  c o n t r o l l e d ,  $ 14 .0 0  f o r  o t h e r  d o m e s t ic  p r o d u c t io n ,  an d $ 15 .0 0  f o r  im p o rte d  c r u d e , 
th e  c o m p o s it e  p r i c e  f o r  d o m e s t ic  p r o d u c t io n  i s :

.6  ($ 5 .2 5 )  + .4  ($ 14 .0 0 ) = $ 8 .7 5  p e r  b a r r e l

Th e c o m p o s it e  p r i c e  f o r  a l l  c r u d e  ru n s  to  r e f i n e r i e s  (8 .5  
m i l l i o n  b a r r e l s  p e r  d a y  o f  d o m e s t ic  p r o d u c t  i on  an d 3 .9  
m i l l i o n  b a r r e l s  p e r  d a y  o f  im p o r ts )  i s  a p p r o x im a t e ly :

( 8 .5  ($ 8 .7 5 )  + 3 .9  ($ 1 5 .0 0 )]  7 1 2 .4  -  $ 1 0 .7 2  p e r  b a r r e l

I f  d o m e s t ic  c r u d e  i s  r o l l e d  b a c k  t o  $ 7 .6 6  p e r  b a r r e l  an d th e  im p o rt  f e e  i s  re m o ved , th e  new  c o m p o s it e  p r i c e  o f  
c r u d e  ru n s  t o  r e f i n e r i e s  w o u ld  be a b o u t :

( 8 .5  ($ 7. ,6 6) + 3 .9  ($ 1 3 .0 0 )]  7 1 2 .4  = $ 9 .3 4  p e r  b a r r e l

T h is  r e p r e s e n t s  a r e d u c t i o n  o f  $ 1 .3 8  p e r  42 g a l l o n  b a r r e l ,  
o r  a b o u t  3 .3  c e n t s  p e r  g a l l o n  f o r  p r o d u c t s  r e f i n e d  in  U .S . r e f i n e r i e s .

In  th e  p e r io d  A u g u s t  19 74  th ro u g h  J u ly  19 7 5  th e  U .S .
co ns um ed  an  a v e r a g e  o f  1 6 .6  m i l l i o n  b a r r e l s  p e r  d ay  c f  
r e f i n e d  p r o d u c t s .  H ow ever,  o n ly  1 2 .4  m i l l i o n  b a r r e l s  p e r 
d a y  o f  t h a t  am ou nt  in v o lv e d  p r o d u c t s  r e f i n e d  in  th e  U .S .
Th e re m a in d e r  was  ma de up  o f  p r o d u c t  im p o r t s ,  n a t u r a l  g a s  
l i q u i d  p r o d u c t s  p r o d u c e d  a t  g a s  p l a n t s ,  p r i c e s  o f  w h ic h
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will not bo affected by lowering domestic crude prices, 
and refinery volume expansion. Accordingly, when these 
considerations are included, as they must be, the maximum 
effect on domestic product prices will be about:

3.3 cents per gallon (12.4 i- 16.6) = 2.5 cents per gallon
The question of how fast this decrease will flow through to 
ultimate consumers depends more on market conditions than on 
law or FEA regulations. Under Section 4(b)(2)(A) of the 
Emergency Petroleum Allocation Act companies are authorized 
to pass through to consumers increased costs of crude oil, 
but FEA regulations interacting with market conditions have 
prevented them from doing so on a current basis. As of 
November 1, 1975, refiners collectively had unrecovered 
crude oil cost increases of about $1.4 billion that they 
were authorized to recoup in higher prices but had as yet 
been unable to recoup because of the competitive pressures of the marketplace.
These "banks" of unrecovered costs are not equally distributed 
among all refiners. Most are held by refiners who had 
higher than average feedstock costs before FEA*s old crude 
oil entitlements program began operating. Accordingly, some 
refiners who currently have little or no banked costs 
because they have been passing through increased crude oil 
costs on a current basis will be required to pass on immediately 
in product prices any reduction in their average crude 
feedstock costs caused by this bill. In a market characterized 
by plentiful supplies of product, this mandatory reduction 
in prices by some refiners will place substantial competitive 
pressures on other refiners to meet these lower prices so as 
to preserve their market shares and their volumes of sales.
The exact timing and extent of price reductions therefore 
simply cannot be predicted with any degree of confidence.
They depend on the individual business decisions of literally 
thousands of refiners, distributors, and retailers of 
petroleum pro d u c t s E a c h  is caught between two conflicting 
motivations: trying to collect as much as nossible of any
increased costs not yet recovered, versus the need to meet 
competition so as to keep volume and market share up. 
Profit-maximizing behavior for each company will be different depending on its own circumstances.



The  g e n e r a l  d i r e c t i o n  o f  th e  f o r c e s  a t  w ork  i s  c l e a r .
C u r r e n t l y ,  p r o d u c t  m a r k e ts  a r e  c h a r a c t e r i z e d  by  p l e n t i f u l  
s u p p l i e s  an d p r i c e s  b e lo w  t h o s e  a l l o w a b l e  u n d er e x i s t i n g  la w  
an d r e g u l a t i o n s .  F o r th o s e  r e f i n e r s  w i t h o u t  " b a n k s "  o f  
u n r e c o v e r e d  p r o d u c t  c o s t s ,  r e g u l a t i o n s  w i l l  f o r c e  lo w e r  
p r i c e s  e a r l y ,  t h e r e b y  im p a r t in g  do wnw ar d p r e s s u r e  on  a l l  
m a rk e t p r i c e s .  How f a s t  t h a t  f lo w - t h r o u g h  w i l l  b e , on  w h ic h  
p r o d u c t s  i t  w i l l  o c c u r  an d in  w h at am ounts  w i l l  be d e te r m in e d  
e n t i r e l y  by th e  i n t e r a c t i o n  o f  s u p p ly  an d dema nd  in  th e  
m a r k e t p la c e  s o  lo n g  a s  p r i c e s  a r e  b e lo w  l e g a l  l i m i t s .

R e g a r d le s s  o f  th e  r a t e  a t  w h ic h  th e  c o s t  r e d u c t i o n s  f lo w  
th r o u g h  in  lo w e r  p r i c e s  to  c o n s u m e r s , th e  C o n f e r e e s  may r e s t  
a s s u r e d  t h a t  t h e i r  a c t i o n s ,  i f  e n a c t e d  by t h e  C o n g r e s s  an d 
s ig n e d  by t h e  P r e s i d e n t ,  s h o u ld  r e s u l t  in  a s a v in g s  to  
co n su m e rs  o f  a b o u t  2 .5  c e n t s  p e r  g a l l o n  on  p e tr o le u m  p r o d u c t s .  
T h e se  s a v i n g s ,  h o w e v e r , w i l l  n o t  n e c e s s a r i l y  be  e v id e n c e d  by  
a c t u a l  an d im m e d ia te  d e c r e a s e s  fr om  c u r r e n t  p r o d u c t  p r i c e  
l e v e l s  a t  th e  p o i n t  o f  f i n a l  p u r c h a s e .  T h ey w i l l  a l s o  be  
e v id e n c e d  -by a r e d u c t i o n  in  p r i c e s  i n  f u t u r e  m on th s a s  a 
r e s u l t  o f  th e  im m e d ia te  r e d u c t i o n  in  th e  am ou nt o f  c o s t s  
t h a t  r e f i n e r s  an d r e s e l l e r s  w i l l  h a v e  a v a i l a b l e  f o r  p a s s th r o u g h  
t o  co n su m e rs  in  t h o s e  f u t u r e  m o n th s. T h u s , p r i c e s  w i l l  be  
l e s s  in  f u t u r e  m onth s th an  th e y  o t h e r w is e  w o u ld  h av e  been  
u n d er a c o n t i n u a t i o n  o f  th e  p r e s e n t  p ro g ra m . Th e co m bin ed  
e f f e c t  o f  th e  o p e r a t i o n  o f  FEA r e g u l a t i o n s  an d c o m p e t i t io n  
in  th e  m a r k e t p la c e  s h o u ld  a s s u r e  t h a t  co n su m e rs  w i l l  r e a p  
th e  f u l l  b e n e f i t  o f  t h e  r o l l b a c k  on e way  o r  t h e  o t h e r .  Wha t 
c a n n o t  b e s p e c i f i e d  w it h  an y p r e c i s i o n  i s  e x a c t l y  how t h a t  
b e n e f i t  w i l l  b e d i s t r i b u t e d  o v e r  t im e  an d among  th e  p r o d u c ts  c o v e r e d  by  p r i c e  r e g u l a t i o n s .

Th e a n a l y s i s  s e t  o u t  a b o v e  i s  c o n s i s t e n t  wj th  t h a t  d e v e lo p e d  
by  FEA in  i t s  e v a l u a t i o n  o f  th e  P r e s i d e n t 's  39 -m onth  d e c o n t r o l  
p r o p o s a l ,  a s  s e t  o u t  in  mor e d e t a i l  in  E n c lo s u r e  8.  T h is  
p r o p o s a l  s p o k e  o f  a r a n g e  o f  e x p e c te d  r e d u c t i o n s  in  o v e r a l l  
p r o d u c t  p r i c e s  b e lo w  w h at th e y  w o u ld  h a v e  b e en  in  th e  a b s e n c e  
o f  t h e  p r o p o s a l ,  an d w as  made b e f o r e  th e  r e c e n t  OPEC p r i c e  
i n c r e a s e .  The u n c e r t a i n t i e s  s e t  o u t  a b o v e  c a u s e d  t h a t  r a n g e  
t o  b e  s t a t e d  a s  " b e tw e e n  - 0 . 5  c e n t s  an d - 1 . 5  c e n t s  p e r  g a l l o n . "

FEA w as  c a r e f u l  t o  p o i n t  o u t  in  i t s  e v a l u a t i o n  o f  th e  39- 
mon th  d e c o n t r o l  p r o p o s a l  th e  c o n t i n g e n t  n a t u r e  o f  th e  
e x t e n t  an d t im in g  o f  c r u d e  o i l  c o s t s  b e in g  r e f l e c t e d  in
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market prices-, and the reasons for the uncertainties necessarily 
associated with the estimates. Our motive was to avoid 
giving rise to expectations that might not be fulfilled.

In the case of the Conference Committee Agreement, we would 
expect the range of price reduction to be from -1.0 cents 
to -2.5 cents, depending on particular market forces operating 
for each product and each company involved. Although it is 
impossible to predict with any degree of certainty, it seems 
likely that these reductions would begin to appear noticeably 
in the marketplace within several months after the effective 
date of the rollback in domestic.crude oil prices.
I trust this letter is responsive to your questions. If I 
may be of further assistance, please let me know.

Sincerely,

Enclosures

8 4 -8 24  0  - 7 7 - 3

Z FraFrank G. Zarb 
Administrator
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PERCENTAGE OF DOMESTIC CRUDE OIL PRODUCTION 
SOLD AT CONTROLLED AND UNCONTROLLED PRICES

The data are derived from four sources: (1) Form FEA-P-102, (2) Form FEA-90, (3) Bureau of Minos, Mineral Industry Surveys, and (4) The National Stripper Kell Survey.
The most current source of this data comes from FEA's 
entitlements program (Form FEA-P-102). The purpose of the entitlements data is to assure that old oil is equally dis­
tributed amonq all domestic refiners in such a fashion as to minimize the cost disparities caused solely by the two-tier pricing system and to permit a more competitive environment within the refining, wholesale and retail sectors of the 
industry. These reports detail the volume of all crude oil used by refiners, of old oil, uncontrolled domestic oil and 
imported oil. This is a census figure in that all refiners are required to report all crude oil receipts. The old oil receipts percentage of total domestic oil at the refinery is:

November 1974 
December 1974 
January 1975 
February 1975 
March 1975 
April 1975 
May 1975 
June 1975 
July,'1975 
August 1975 
September 1975

65.3%
66.2%
58.4%
58.4%
58.5%
59.9%
69.5%
60.1%
60.2%
60.7%
61.8%

Additionally, FEA maintains another data base which captures similar information from producers as opposed to refiners.This data lags behind entitlements data. Data applicable to new and released oil is derived from FEA Form 90. This form collects data on a lease basis from over 600 respondents which produce new oil. This is not a census figure, since not all producers report, but the companies that do account for 
approximately 87 percent of total production in the United States. Stripper well production data is estimated from an annual survey conducted by the National Stripper Well 
Association and the Interstate Oil Compact Commission. Volumes of oil in each of the three categories are then compared to the total domestic production during the relevant period in order to produce the percentage splits. This is the source of the data which is included in FEA's Monthly Energy Report. The 
most recent month for which this infomation is available is



March, 1575, and the percentage of old oil to total domestic 
production is 60%. Specifically, this data is:

1974

1975

Controlled UncontrolledOld Oil New Oil Released Stripper
January 60 17 10 13February 62 15 10 13March 60 16 11 13April 60 16 11 13May 62 15 10 13June 63 15 9 13July 64 15 9 12August 66 14 8 12September 67 13 8 12October 66 14 8 12November 67 13 8 12December 66 14 8 12

‘January 58 19 10 12‘February 61 17 9 12March 60 18 10 12

*Total docs not add to 100 due to rounding
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Enclosure 2

; DOMESTIC CRUDE OIL PRICES AT THE WELLHEAD 
(CONTROLLED AND UNCONTROLLED CRUDE OIL)

The estimate of $5.25 per barrel as the average wellhead price of controlled oil was derived from an examination of representative crude oils by the Cost of Living Council and has been carried over to the FEA and is generally used in all its published data. More specifically, in March 1973, crude oil prices for 34° API crudes were approximately $3.65/bbl. In the following four months typical market prices for that quality of crude increased twice by increments of about $.25 and $.35, respectively, bringing the total to about $4.25/bbl when the Cost of Living Council issued its Phase IV regulations in August of 1973. At that time the Cost of Living Council established the maximum price at which old oil could be sold as the May 15, 1973, posted price in the applicable field plus $.35 per barrel. It then adjusted the price of all old oil upward by $1.00 on December 18 of that year, which accounts for the current $5.25 per barrel estimate. A precise average controlled oil price, on the other hand, has never been determined by the FEA, because old oil prices have remained frozen since December 18, 1973 and because there has been no regulatory need for a more precise figure. While the FEA Form 90 collects some data on old oil prices, that form covers only those producers that also produce new and released oil.
The price of old oil varies from field to field, depending on the May 15, 1973 posted price in that field for the grade and quality of crude oil concerned, and may be as low as $3.50 a barrel and as high as $7 a barrel. These price differentials reflect the different values of crude oils depending upon their yield characteristics and other relevant factors. It is important to note that although the ceiling price of controlled oil has been frozen for nearly two 
years, the average price of all controlled oil undoubtedly varies slightly from month to month as a function of the mix of types of crude oil selling at controlled prices.
In conjunction with the second reporting system outlined in Enclosure 1, FEA requires reports on its Form 90 of pricing data from all properties which have produced new and released oil. In addition to being subject to FEA audits, the



reliability of  these price reports is te sted by comparison 
with advertised price posting of selected cru de oil purchasers 
and prices reported in trade journals (i.o., Platts Oilgra m).

The FEA's bes t es ti mat e,  determined in this 
domestic crude oil prices pe r barrel at  the 
January 1974 is:

ma nn er , of 
wellhead since

Ol d
New and 
Released

1974 January $5. 25 $9 .8 2
February 5.25 9.87
March 5.25 9.88
April 5.25 9.88
May 5.25 9.88
Ju ne 5.25 9.95-
July 5. 25 9.95
August 5.25 9.98
September 5.25 10 .1 0
October 5.25 10.74
November 5.25 10 .9 0
December 5.25 11 .0 8

1975 January 5.25 11.2 8
February 5.25 11.3 9
March 5.25 11.4 7
April
May x

5.25 11.64
5.25 11.6 9

Jun e 5.25 11 .7 3
July 5.25 12.3 0
August 5. 25 12.3 8
September 5.25 12.4 6*

Preliminary figure based on  early repo rt s.



Enclosure 3

REFINER ACQUISITION COST OF CRUDE PETROLEUM
Refiner acquisition costs arc derived from mandatory reports (Form FEO-96) submitted directly to the FEA by all refiners (155 reports). These figures represent the average cost of crude oil purchased by refiners which they may pass through to their purchasers in the form of price increases. Refiners report their purchases of domestic and imported 

crude oil separately. These costs include not only the acquisition cost but the cost of transporting the oil into the refiner's inventory and the supplemental import fees. These data are subject to audit by full-time onsite FEA auditors at the largest 30 refiners to determine whether there have been violations of FE.A pricing regulations. However, the FEA's data on average crude oil costs, which is normally published 30 days after the end of the reporting period, is usually based upon FEO-96 reports that have not yet been audited by that time.
Refiner acquisition costs of crude petroleum for 

January, 1974, through September, 1975 were as follows:

Domestic Imported* Composite
January $6.72 $ 9.59 $ 7.4 6February 7.08 12.45 8.57March 7.05 12.73 8.68April / 7.21 12.72 9.13May 7.26 13.02 9.44June 7.20 13.06 9.45July 7.19 12.75 9.30August 7.20 12.68 9.17September 7.18 12.53 9.13October 7.26 12.44 9.22November 7.46 12.53 9.41December 7.39 12.82 9.28



C o m p o sit eD o m e s ti c Im p o r te d
19 75 J a n u a ry $ 7 .7 8 $ 1 2 .7 7

F e b ru a ry 8 .2 9 1 3 .0 5M ar ch 8 .3 8 1 3 .2 8A p r i l 8 .2 3 1 3 .2 6May 8 .3 3 1 3 .2 7
J u n e 8 .3 3 14 :' i5
J u l y 8 .3 7 1 4 .0 3A u g u s t 8 .4 8 1 4 .2 5
S e p te m b e r 8 .4 9 “ 1 4 .0 4 “

$ 9 .4 3  
1 0 .0 9  

9 .9 1  
9 .8 3  
9 .7 9  

1 0 .3 3  
1 0 .5 7  
1 0 .8 1  
1 0 .7 9 * *

*T he  r e f i n e r  a c q u i s i t i o n  c o s t  o f  im p o r te d  c ru d e  p e tro le u m  
i s  tl ie  a v e r a g e  la n d e d  c o s t  o f  im p o r te d  c ru d e  p e t r o le u m  t o  th e  
r e f i n e r  an d r e p r e s e n t s  t h e  am ount w h ic h  may be  p a s s e d  on  t o  
t h e  c o n s u m e r . I t  i n c lu d e s  t r a n s p o r t a t i o n  c o s t s  an d f e e s ,  
and  any  o t h e r  c o s t s  i n c u r r e d  i n  p u r c h a s in g  an d s h ip p in g  
c ru d e  o i l  to  t h e  U .S . B e fo re  M arc h , 1 9 7 5 , th e  e s t im a te d  
la n d e d  c o s t  o f  im p o r te d  c r u d e  p e t r o le u m  fr om  s e l e c t e d  
c o u n t r i e s ,  d id  n o t  r e p r e s e n t  t h e  t o t a l  c o s t  o f  a l l  im p o r te d  
c r u d e .  im p o r te d  c ru d e  c o s t s  to  U .S . co m pa ny -o w ne d r e f i n e r i e s  
i n  th e  C a r ib b e a n  w ere  n o t  i n c lu d e d  in  t h e  la n d e d  c o s t ,  and  
c o s t s  o f  c ru d e  p e t r o le u m  fr om  c o u n t r i e s  w h ic h  e x p o r t  o n ly  
s m a ll  a m o u n ts  t o  th e  U .S . w ere  a l s o  e x c lu d e d . B e g in n in g  
in  M ar ch  c o v e r a g e  was  ex p a n d e d  t o  i n c l u d e  U .S . co m pa ny -o w ne d 
r e f i n e r i e s  in  t h e  C a r ib b e a n .

‘ ‘ P r e l im in a r y D a ta
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Enclosure 4

, ESTIMATED LANDED COST OF IMPORTED CRUDE 
1 PETROLEUM FROM SELECTED COUNTRIES

Beginning in March 1975, the estimated landed cost of 
imported crude from selected countries has been developed 
from data on import purchases reported to the FEA on Form 
FEA F-701 by all importers who import more than 500,000 
barrels a month. Prior to March, 1975, the TEA Form 1001 
was the source of this data. The estimated costs are a 
weighted average, by volume, of landed costs, and do not 
contain the supplemental import fees that were imposed 
during 1975. Verification of data for individual companies 
submitted on Form FEA F-701 is subject to audit by the FEA, 
which audit has begun and will continue. The data are also 
compared to those from traditionally recognized trade sources, 
i.e., Petroleum Intelligence Weekly, Middle East Economic 
Survey, the Petroleum Economist, and Platt's Oilgram, to 
generally verify their accuracy.

These data'are published 45 days after the end of the 
reporting period.

The most recent estimated landed costs of imported crude 
petroleum from selected countries are as follows:

Sau di U A
Alger ia Canada

/
indoncua Iran

Do llars i)

Nige ria

er barre l

Arab ia Em ira rc i V cncju t

97 3 NA 6 37 6 42 . 6 37 8 54 5 49 NA 6 70
1974 J.inu.VY I NA  • 6 70 NA 8 53 12 13 NA NA 10 78

f  r | |» t i j i y •' -N A  • • 10 90 NA 17 11 ,2  74 NA NA 11 31
March ' NA 11.14 17 13 13 07 , 3  7 6 NA NA 11 78
Api. l 13 G3 11 0? 1? 49 17 33 13 67 1 1 59 NA 11 38
May m  r>7 11 4 7 1? 95 ,3  34 13 83 11 53 NA 11 78
June 14 4T 17 56 13 21 13 44 13 03 11 37 13 06 10 39
Ju ly 13 65 17 65 1.3 77 ,3 0 7 ,7  75 1 1 97 1? 34 10 64
Auq ifM 1.1 96 1? 49 14 3?. 17 31 12 70 ,7  16 ,2  69 11 70
Sep tember 13 i n 17 51 - 13 42 1 1 3 7 ,7  23 1 1 45 NA 1 ,0 1
Oc tob er 13 70 17 53  ' 14 74 12 07 ,7  1? 11 51 ,7  34 ,0  05
tJ o /r rn b rr 13 43 1? 33 13.45 12.15 12 33 1? 15 , 3 54 11 15
December 13 03 17.15 14.15 11.63 ,7  88 ,1 .7 5 14 59 11.37

197 5 January 17.72 17.43 13 30 17.11 1? 07 1? 07 13 14 1 1.37
’ * February 12 1.1 12 15 13.52 11.66 1? 18 11.94 12 67 11.56
* ’ March 12 46 12 79 13 94 12 0 3 17.56 11.78 13 40 11.66
’ ’ A pri l 12 36 12.95 13.71 12.34 1? 46 12.16 ,2  55 11 61

May 12.41 17.03 13 71 11.93 17.34 12.27 13.29 ’ 1.54
* ’ June 12.37 11.90 13.73 12.51 12.49 11.93 12.48 11.51



Enclosure 5

ORIGIN OF ESTIMATE PROVIDED CONFERENCE COMMITTEE STAFF
The following factors were used in preparing estimates furnished the- Conference Committee staff and in all of FEA's calculations evaluating the effects of various proposals.

(1) Percentage of domestic crude production subject to price controls: 60 percent.
The derivation of this estimate is outlined in Enclosure 1.

(2) Average price of domestic crude production subject to price controls: $5.25 per barrel.
The derivation of this estimate is outlined in Enclosure 2.

(3, Average price of domestic crude production not subject to price controls: $14.00.
This, latter estimate is based on FEA's best judgment of the trends in the market for domestic oil not subject to price controls.

These estimates were necessarily subject to a range of uncertainty. To minimize that uncertainty, FEA took as the baseline for developing the estimates the January 1975 price of domestic oil not subject to price controls of $11.28 per barrel. This is the most recent reported figure that is free of the "market lag" influences of the supplemental fee additions of February 1, 1975 and June 1, 1975, and the OPEC price increase of October 1975.
Then, it was assumed, based on experience with the $1.00 fee imposed February 1, 1975, that the full effect of the second $1.00 fee imposed effective June 1, 1975, would be reflected in domestic uncontrolled oil prices by approximately January 1976. This produced an estimate of $13.28 per barrel for uncontrolled domestic prices in that month, exclusive of any effect of the OPEC October price increase.
The amount of that increase agreed to at the October meeting of OPEC was 10 percent. Posted prices before the increase ranged from $11.30 per barrel for Arabian light to $15.80 per barrel for Libyan sweet. Thus, a 10 percent increase in postings ranges from $1.13 to $1.58, with a
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c o n s e r v a t i v e l y  e s t im a t e d  a v e r a g e  o f  S I . 25 p e r  b a r r e l  b a s e d  
on  th e  p o s s i b i l i t y  t h a t  th e  m ix  o f  v a r i o u s  k in d s  o f  c r u d e  
fr om  d i f f e r e n t  c o u n t r i e s  o f  o r i g i n  w i l l  b e  w e ig h te d  s l i g h t l y  
to w ard  th e  l o w e r - p r i c e d  c r u d e s .  A d d in g  t h i s  i n c r e a s e  t o  th e  
$ 13 .2 8  p e r  b a r r e l  e s t i m a t e  d e r i v e d  a b o v e  g e n e r a t e s  an  
e s t i m a t e  t h a t  th e  p r i c e  o f  d o m e s t ic  u n c o n t r o l le d  c r u d e  c o u ld  
r i s e  t o  a s  mu ch a s  $ 1 4 .5 3  p e r  b a r r e l .

H ow ever,  in  e a r l y  N ov em be r t h e r e  w as  l i m i t e d  in fo r m a t io n  
a v a i l a b l e  t o  i n d i c a t e  t h a t  n o t  a l l  OPEC c o u n t r i e s  w e re  in  
f a c t  p o s t i n g  t h e  f u l l  10  p e r c e n t  i n c r e a s e s .  B ase d  on  su ch  
d a ta  a s  w e re  a v a i l a b l e  a t  th e  t im e , FEA e s t im a t e d  t h a t  th e  
i n c r e a s e s  t o  b e  e x p e c te d  d u r in g  th e  r e m a in d e r  o f  19 7 5  w o u ld  
am ou nt  to  a p p r o x im a t e ly  e i g h t  p e r c e n t .  M o r e o v e r , t h e r e  w as  
som e e v id e n c e  t h a t  e ve n  t h e s e  p o s t i n g s  w e re  b e in g  sh ad e d  in  
som e c a s e s .  T h u s , t o  e s t i m a t e  th e  t o t a l  d o l l a r  im p a c t  o f  
th e  an n o u n ced  i n c r e a s e ,  th e  FEA s t a f f  u sed  an  e s t im a t e  o f  91  
c e n t s  p e r  b a r r e l  a s  th e  am ou nt o f  t h e  i n c r e a s e  t o  be e x p e c te d  
on  th e  a v e r a g e  f o r  th e  r e m a in d e r  o f  1 9 7 5 .

A d d in g  t h i s  81  c e n t s  to  th e  $ 1 3 .2 8  p r i c e  d e r iv e d  a b o v e  
g e n e r a t e d  an  e s t i m a t e  o f  $ 1 4 .0 9  p e r  b a r r e l  f o r  d o m e s t ic  
c r u d e  n o t s u b j e c t  t o  p r i c e  c o n t r o l s .  T h i s . f i g u r e  was  
c o n s e r v a t i v e l y  ro u n d ed  dow n t o  th e  $ 14 .0 0  p e r  b a r r e l  e s t i m a t e  
u se d  f o r  a l l  F E A 's  c a l c u l a t i o n s .

(4 ) P r i c e  o f  im p o rte d  c r u d e  o i l :  $ 15 .0 0  p e r  b a r r e l .

T h is  e s t i m a t e  i s  b a s e d  on  th e  J a n u a r y  19 7 5  v a lu e  o f  
$ 1 2 .7 7  p e r  b a r r e l  a s  th e  l a s t  v a lu e  b e f o r e  th e  im p o s i t io n  o f  
th e  s u p p le m e n ta l f e e s  an d t h e  OPEC O c to b e r  p r i c e  i n c r e a s e .
To  t h i s  am ou nt  w e re  add ed  $ 2 .0 0  f o r  th e  s u p p le m e n ta l f e e s  
an d th e  81  c e n t s  p e r  b a r r e l  e s t i m a t e  f o r  OPEC p r i c e  i n c r e a s e s  
in  1 9 7 5 , f o r  a t o t a l  o f  $ 1 5 .5 8  p e r  b a r r e l .  A g a in ,  b e c a u s e  
o f  th e  u n c e r t a i n t y  a s s o c i a t e d  w it h  t h e s e  e s t i m a t e s ,  t h i s  
e s t im a t e  w as  r e d u c e d  t o  $ 1 5 .0 0  f o r  p u rp o se ::  o f  c o m p u t a t io n s .
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Enclosure 6

ESTIMATES OF PRICE LEVELS BY MONTH

September 1975
Assume:

o Old Oil 60 percent of domestic production® Old Oil price $5.25 per barrel
o Uncontrolled oil price $12.56 per barrel. This price estimate is based on the new oil price as 

reported on Form FEA-90 for August, 1975, of $12.38 per barrel, plus an estimated increase of $.18 per barrel reflecting continuing upward 
adjustment in response to the $2.00 supplementary import fee. (Uncontrolled domestic prices rose a 
total of $1.10 per barrel in the seven-month period beginning in February, 1975, and are estimated to increase another $.90 in the five-month period of September, 1975, through January, 1976, to reflect the import fee.) 

o Total domestic production 8.5 MMB/D © Total crude oil imports 3.9 MMB/D 
o Imported crude oil price $14.18 per barrel. This price is based on the average import cost for the 

seven months of February, 1975, through August,1975, during which OPEC prices were relatively 
stable, and average monthly import costs as reported on FEA Form 96, exclusive of import fees, were between $12.05 and $12.28 per barrel.

Therefore, the composite price of crude oil would be determined as follows:

[5.25(8.5 x .6) + 12.56 (8.5 x .4) + 14.18 (3.9)] = $10.0612.4 — —
The domestic crude price would be:

[5.25(8.5 x .6) + 12.56 (8.5 x .4)] - $8.17
§75

October 1975

Assume t

• All assumptions except the two noted below are •identical to those set forth in the September calculations.
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o Uncontrolled oil price $12.94 per barrel. This 
represents an increase of $.38 per barrel over 
,the September estimate. It was included in 
1 recognition of a further $.18 response to the 
supplementary import fee and a $.20 increase as 
a partial response to the October OPEC price 
increase.

• Imported crude oil price $14.99 per barrel. This 
reflects an increase of $.81 per barrel over the 
September estimate and represents our best estimate 
of the short run magnitude of the October OPEC 
increase on imported crude prices.

Therefore, the composite price of crude oil would be calculated 
as follows:

($5.25(8.5 x .6) + 12.94 (0.5 x .4) + $14.99(3.9)] = $10.42
-----------------  T2.4

The average domestic crude price would be:
(5.25(8.5 x .6) + 12.94 (8.5 x .4)] = $8.37 

’ 8.5

Nov ember, December and January

Assume:
e  All assumptions applicable to October estimate 

remain except as provided below.
o Uncontrolled oil price $13.32 for November, $13.70 

for December, and $14.08 for January, reflecting 
monthly increments of $0.38 per barrel as set out 
in the assumptions for October.

Therefore, the composite price of crude oil in these months, 
calculated as above, would be:

November ....  $10.52
December ....  $10.63
January ....  $10.73

The average price of domestic crude would be:

November
December
January

$ 8.47 
$8.63 
$ 8.78



Enclosure 7

PROPOSED NEK DATA SERIES FOR CRUDE OIL PRICING POLICY

FEA is in the process of determining the most appropriate 
data series to use in the administration of a crude oil 
pricing policy based upon a weighted average first sale
c u r r e n t ° n d °m e s t i c  c r u d e  °il- Among the alternate currently being considered are:

1. Producer Reporting
This approach would involve the collection of data 

a r c Pr c "e n t n tive sample of producers under a new form fO r 1 ^°,d C t ?r m i n c  t h e  Prices and volumes of old and 
unccntroiled oil and thus provide the weights necessary for calculation of the domestic composite price.

2. Purchaser Reporting
, . All purchasers of crude oil directly from producers nnnid tb C  r e q a j;r a d  t o report under a new form and the producer 

operator would be required to certify old and new oil.
3 ' Refinery gate price less transportation cost proccd

_rilfln n i t h G  a v o r a 9e  f i r s t  sale price of domesticcrude oil by subtracting the average transportation cost per bairel (which would be determined under a new form) fromthe average cost of crude oil delivered to refineries (which is now compiled by FEA). nenes iwnicn



E n c lo s u r e  8

COMPARATIVE AN AL YS IS OF .39- MO4TH  PROGRAM IMPACT v s .  
EST IMA TES  PROVIDED CONFERENCE COMMITTEE STAFFI

The e c o n o m ic  im p a c t o f  t h e  P r e s i d e n t ' s  39-m onth  p h a s ed  d e c o n t r o l  
p ro gra m  w as  i s s u e d  by t h e  FEA on  J u l y  28, 1 9 7 5 . T h is  a n a l y s i s  
c o n t a in e d  t h e  r e s u l t s  o f  s o p h i s t i c a t e d  e c o n o m e t r ic  m o d e li n g , 
a n d , a l t h o u g h  th e  p r i c i n g  e n v ir o n m e n t  ha s. s u b s t a n t i a l l y  
ch a n g e d  d u r in g  th e  p a s t  f o u r  m o n th s , th e  d a t a  c o n t a in e d  in  
t h a t  r e p o r t  i s  r e m a r k a b ly  c o n s i s t e n t  w it h  th e  a b b r e v ia t e d  
a n a l y t i c a l  m e th o d o lo g y  p r e s e n t e d  t o  t h e  C o n f e r e n c e  C o m m it te e  
s t a f f .  F o r e x a m p le , th e  J u l y  28 a n a l y s i s  c o n t a in e d  a p r i c e  
p a th  f o r  c r u d e  o i l  w h ic h  r e f l e c t e d  F E A 's  e x p e c t a t i o n  o f  
a v e r a g e  c o s t s  ( d o m e s t ic  an d im p o r te d )  f o r  c r u d e  ru n s  in  
d o m e s t ic  r e f i n e r s .  A t  t h a t  t im e  i t  w as  p r o j e c t e d  t h a t  
a v e r a g e  c r u d e  c o s t s  w o u ld  b e $ 1 0 .5 6  in  th e  f o u r t h  q u a r t e r  o f  
19 7 5  a ssu m in g  a c o n t i n u a t i o n  o f  e x i s t i n g  p r i c e  c o n t r o l s .  
U n c o n t r o l l e d  d o m e s t ic  c r u d e  p r i c e s  w e re  p r o j e c t e d  t o  be  
$ 1 3 .5 0  w it h  o ld  o i l  a t  $ 5 .2 5  an d f o r e i g n  c r u d e  a t  $ 1 4 .5 0  p e r  
b a r r e l .  To t h e  e x t e n t  t h a t  t h e s e  p r i c e  e s t i m a t e s  w e re  ma de 
p r i o r  t o  t h e  r e c e n t  OPEC i n c r e a s e ,  i t  w ou ld  be a p p r o p r i a t e  
t o  a d j u s t  t h e  u n c o n t r o l l e d  o i l  p r i c e  upw ar d by th e  am ou nt  o f  
th e  OPEC i n c r e a s e  f o r  p u r p o s e s  o f  c u r r e n t  p r i c e  p r o j e c t i o n s .
An i n c r e a s e  in  th e  p r i c e  o f  im p o rte d  c r u d e  w i l l  a f f e c t  a b o u t  
60% o f  t h e  c r u d e  u se d  by d o m e s t ic  r e f i n e r s  by th e  am ou nt  o f  
th e  i n c r e a s e .  T h e r e f o r e ,  a o n e  d o l l a r  OPEC i n c r e a s e  t r a n s l a t e s  
i n t o  an  i n c r e a s e  o f  a p p r o x im a t e ly  60 c e n t s  in  t h e  c o m p o s it e  
c o s t  o f  c r u d e .

To  a d j u s t  th e  $ 1 0 .5 6  c o m p o s ite  f o u r t h  q u a r t e r  19 7 5  c r u d e  c o s t  
p r e d i c t e d  in  J u l y  f o r  t h e  OPEC i n c r e a s e  r e q u i r e s  a d d in g  
$ 0 .4 9  (0 .6  x $ 0 .8 1  = $ 0 ,4 86  = $ 0 .4 9 ) t o  t h a t  f i g u r e ,  f o r  an  
a d j u s t e d  e s t i m a t e  o f  $ 1 1 .0 5 .  T h is  co m o a re s  t o  th e  c u r r e n t  
e s t i m a t e  o f  $ 1 0 .7 3  f o r  J a n u a r y  1 9 7 6 . T h e se  e s t i m a t e s  a r e  
w i t h i n  a r e a s o n a b le  r a n g e  o f  on e a n o t h e r ,  c o n s i d e r i n g  th e  
u n c e r t a i n t i e s  i n v o l v e d ,  an d sh ow  t h a t  F E A 's  N ov em be r 19 7 5  
c a l c u l a t i o n s  w e re  c o n s i s t e n t  w i t h  i t s  J u l y  19 7 5  o n e s .

Th e e s t i m a t e s  c o n t a in e d  in  t h e  W h it e  H ou se  f a c t  s h e e t  o f  
J u l y  2 5 , 1 9 7 5 , s t a t e d  t h a t  d o m e s t ic  p r i c e s  w o u ld  d e c l i n e  by  
.5  c e n t s  t o  1 . 0  c e n t s  p e r  g a l l o n  b y  t h e  en d o f  1 9 7 5 . T h is  
e s t i m a t e  w as  b a s e d  on  t h e  f a c t  t h a t  t h e  39-m onth  p ro gra m  was  
t o  b e  im p le m e n te d  in  S e p te m b e r 19 7 5  an d w o u ld  h ave  r o l l e d  
b a c k  t h e  u n c o n t r o l l e d  d o m e s t ic  p r i c e  fr om  $ 1 3 .5 0  t o  an  i n i t i a l  
p r i c e  o f  $ 1 1 .5 0 .  By N ov em be r 19 7 5  t h i s  w o u ld  r e p r e s e n t  a 
r e d u c t i o n  o f  $ 1 .8 5  p e r  b a r r e l  in  w h at w o u ld  o t h e r w is e  h ave



been the price for uncontrolled domestic crude, since the 
price was to increase by $.05 per month beginning in 
September 1975. To the extent that this increment of oil 
represents about 20  ̂of total domestic demand, this would equal a reduction of approximately .6 cents per gallon 
after an appropriate reduction applicable' to the phased 
decontrol of old oil. Additionally, since this program was 
scheduled to be implemented in September the cushioning effect 
of banked costs was anticipated to have been neutralized by the end of the vear.
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December 15, 1975

Honorable Henry M. Jackson 
Chairman, Committee on Interior 

and Insular Affairs
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman:
This is in response to your letter of December 8, concerning 
my letter to you of December 6 on the oil price figures 
supplied by the Federal Energy Administration to the Conference 
Committee on S. 622, the "Energy Policy and Conservation 
Act. "
You have asked for further clarification of several issues 
first raised in your November 24 letter and discussed in my 
December 6 response, listing seven specific questions to be 
answered. These questions are addressed below in the order 
set fqrth in your most recent letter:

1. Estimated, recent and current prices of "old" oil.

As you know, first sale prices for "old" crude oil are fixed 
by regulation at the highest May 15, 1973, posted price for 
that grade of crude oil at that field, plus $1.35 per barrel. 
The range of prices is from about $3.50 to more than $7.00 
per barrel. The estimate of an average price of $5.25 per 
barrel for price-controlled crude oil was made by the Cost 
of Living Council, as indicated in my December 6 letter to 
you. FEA has used the $5.25 figure in all published data 
series and internal'.analyses.

As noted in my December 6 letter, there has never been any 
legal, regulatory, policy, or planning requirement 'to have 
an exact measurement of the average "wellhead price” of • 
price-controlled crude oil, and the FEA has collected such

8 4 -8 24  0 - 7 7 - 4
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data only on Forms CLC-90 and FEA-90 incidental to data collected for properties that also produce new and released oil. The "old" oil data so collected represents about 60 percent of total old oil production, and thus does not include about two million barrels per day. As I indicated in my previous letter to you, the reliability of this information has never been verified and, for the reasons set forth below, is subject to question. Therefore, this information has never been used by FEA for any purpose.
In view of the questions you raised concerning old crude oil prices in your letter of November 24, FEA data analysts have been examining carefully the data that has been collected on those prices by Form FEA-90, in an effort to determine whether that data could be used to provide an estimate of actual recent and current prices for all old crude oil. Although this analysis is still incomplete, it does not appear that the current Form FEA-90 data provides accurate information on old crude oil prices. I would like to outline briefly the problems we have encountered with this data.
Data on crude production and prices was first collected on the Cost of Living Council Form-90 issued in August 1973.Due to subsequent changes in the crude oil price regulations and certain technical deficiencies in the form, the data obtained from this form on old oil prices was never considered reliable nor used for any purpose. In recognition of the technical problems associated with Form CLC-90, FEA revised and reissued'this form as Form FEA-90. This revised form has been in use since January 1975, but it still does not have to be submitted by producers which produce only old oil.

Because there was never any need to compile the data on old ! oil prices collected on the CLC-90 and FEA-90 and becausethis data was known to be substantially incomplete in any event, this information was not a high priority item for computer processing. As of this date, therefore, the only old crude oil price data collected on Form FEA-90 which has been processed by computer is the data for January> 1975, and even that processing was completed after receipt of your November 24 letter. The data for February, 1975 is just now being entered into the computer for the first time. Since each monthly report involves some 30,000 separate leases,..the data is too voluminous for manual processing.



Our analysis of the information that has been produced by 
the computer processing of the January, 1975, old crude oil 
price data has just been completed during this past week.
This analysis has given us several bases for concluding that 
this data still is not reliable, notwithstanding the revisions 
in the Form 90. To begin with, there has been no effort to 
verify the reported information by comparison to reports 
filed with state agencies or with other existing sample 
data, as would be done if the information'were to be relied 
upon for any regulatory purpose. Also, anomalies in the 
data appear to have arisen from the fact that one of the 
entries called for by Form FEA-90 can be a negative number 
(Column D of Part XV, "Adjusted Total Production," which is 
"Total Production" minus "Current Cumulative Deficiency").
It appears that many of the respondents to the form were 
confused by this fact, thereby making their responses somewhat 
unreliable.
Finally, there are certain anomalies in the cumulative 
figures we have been able thus far to derive from the January, 
1975, Form FEA-90 data which suggest that the figures are 
unreliable. For example, the break-out of prices according 
to gravity shows, in some instances, significantly higher 
prices for lower valued low gravity crude oils than for 
higher valued high gravity crude oils in the same state,
Which, in general, cannot be an accurate reflection of 
actual price levels.
Enclosure 1 £t Tab A is a tabulation of old crude oil prices 
for January, 1975, which has been prepared from the Form 
FEA-90 data for the seven largest domestic producing regions 
(Texas, Louisiana, Offshore-Gulf of Mexico, California, 
Oklahoma, Wyoming, and New Mexico). This tabulation omits 
information from the smaller producing regions, where some 
of the anomalies referred to above were most apparent. The 
weighted average price for that amount of old oil produced 
. in these seven regions and reported on the Form FEA-90 is 
j $5.08 per barrel. I must again emphasize, however, that 
ithis number has been derived from an unvalidated, partial 
! sample, using a computer system that does not yet take 
■ account of reporting inconsistencies.

It is important to note that this $5.08 per barrel number 
has been derived solely in response to your letters of 
November 24 and December 8, and, therefore, was not available 
to me or members of the FEA staff at the time they were 
consulting with the Conference Committee staff on energy 
legislation. Furthermore, no other FEA data system collects



old oil'price data at the "wellhead." In connection with the crude oil entitlements program, FEA does collect price data for controlled old crude oil at the refinery gate (which includes transportation costs in undetermined amounts). The reported refiner acquisition costs, however, have varied by $.19 per barrel during the last year, ranging from $5.31 to $5.50 per barrel. This data is set forth in Enclosure 2 at Tab B. As noted in Enclosure 2 of my letter of December 6, fluctuations in actual average old crude oil prices are to be expected from month to month as a function of changes in the mix of types of crude oil selling at old oil prices.
It is clear that if the Energy Policy and Conservation Act becomes law, its implementation will require considerably different data collection and validation procedures. Until a new, reliable crude oil price data system is implemented (which will take at least until the middle of 1976) it is our intention to continue utilizing the figure of $5.25 per barrel as the best estimate of the weighted average old crude oil price, for purposes of devising a new crude oil price regulatory scheme which complies with the $7.66 per barrel maximum weighted average first sale price ceiling established in the Energy Policy and Conservation Act. We also intend to utilize the estimated 60/40 ratio of controlled to presently uncontrolled domestic crude oil for this purpose. Therefore, until our new data collection system is operative in mid-1976, no new FEA crude oil price regulatory scheme would allow a weighted average price for the presently uncontrolled clomestic crude oil to exceed $11.28 per barrel, except as allowed to be adjusted in accordance with the adjustment provisions of that Act.
As you have been careful to point out in your letters, and as I am well aware, the conferees arrived at the composite domestic crude oil price on precisely these assumptions, i.e., 60 percent of domestic crude oil to be sold at an average price of $5.25 per barrel and 40 percent of domestic crude oil to be sold at an average price of $11.28 per barrel. I want to emphasize again that I believe the estimate of 60 percent controlled domestic crude oil production at an average price of $5.25 per barrel was arrived at in a reasonable manner and yields a conservative result for planning purposes.



49

As I am sure you understand,'these estimates are closely 
related, ,'and the extent to which either estimate may prove 
to be inaccurate would have equally significant effects on 
the composite price of all domestic crude oil. And, if I 
correctly understand the concern you have expressed with 
respect to our estimates concerning the price and ratio of 
old crude oil, it is that when these values are actually 
measured they should not turn out to be such that they 
result in allowing a higher price for the presently uncontrolled 
component of domestic crude oil production than the $11.28 
per barrel figure that was contemplated by the Conference 
Committee. For reasons set forth more fully below, I 
believe it is highly unlikely that such a result could 
occur.
1 should first like to illustrate the relationship between 
old crude oil prices and the percentage of old crude oil 
under the composite domestic crude oil price policy.
Assuming that an average price of $11.28 per barrel is to be 
maintained for presently uncontrolled crude oil, a reduction 
of 1 percentage point in the ratio of old crude oil to other 
domestic oil actually produced would require a reduction in 
the ceiling price of old crude oil of more than $.10 per 
barrel in order to meet the $7.66 per barrel composite price 
limitation, as show in the following table:

Old crude oil ratio Old crude oil price
60% $5.25/bbl
59% $5.15/bbl
58% $5.04/bbl
57% $4.93/bbl
56% $4.82/bbl
55% $4.70/bbl

Of course, if in fact the old crude oil ratio becomes less 
than 60 percent, ceiling prices for old crude oil cannot as 
a practical matter be reduced below their current levels. 
The only other alternative is to establish ceiling prices 
for what is presently uncontrolled domestic production at levels below $11.28.
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As you know, we used 60 percent as the estimate of the old crude oil ratio in our analysis. As set forth in my letter of December 6, at pages 4-6 and in Enclosure 1, we indicated that the 60 percent figure was "approximately the median within [the actual! month-to-month variability," and that
"this 60 percent figure would most likely prove to be a conservatively high estimate of what the percentage of price controlled crude oil will be in January or February of 1976 . . . because during the first quarter of 1972 there existed certain production constraints in major producing fields which were removed during the second quarter of that year and which resulted in significantly higher production for the balance of the year."

We therefore stated that
"the percentage of old oil during the first quarter of the next two years can be expected to average between four to six percentage points below the percentage of old oil produced during the last quarter of the preceding year."

Since my letter of December 6, we have received data in connection with the entitlements program which shows that the actual old crude oil ratio for October, 1975, is 61.0%.As discussed more fully below in response to paragraph 2 of your letter, -'this leads us to believe that the old crude oil ratio for November and December of this year will be in the range of 61 to 62 percent, and, if the present crude oil price regulations remain in effect, the ratio in the first quarter of 1976 may therefore be significantly less than 60 percent. Indeed, it could well be, in light of this later information, that the ratio of old crude oil may never again be as high as our 60 percent planning figure after December of this year, since the decline in that ratio in the past few months appears to have been more significant than we anticipated. The data on which these conclusions are based is summarized for your convenience in Enclosure 3 at Tab C.
The point is simply that, even if the actual weighted average price of old crude oil is somewhat less than $5.25 in January 1976, it will be more than offset by the probability that the old oil ratio will be less than 60%. Thus, I am confident that, when the combined effect of the old oil price and
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ratio is .'actually measured, it will be reasonably close to 
our estimate and, in any event, will not be such as to 
result in higher prices for presently uncontrolled domestic 
crude oil than were contemplated by the Conference Committee.
2. FEA published data series for the percentage of old

oil and refiner acquisition costs for October through
December, 1975.

Price projections for October through January were provided 
in Enclosure 6 of my previous letter and represent FEA's 
best estimate for planning purposes of the distribution of 
controlled and uncontrolled domestic oil, as well as domestic 
composite prices, at the first sale level. Two assumptions 
underlying these price projections were that the percentage of old oil of domestic production is 60 percent and the 
weighted average first sale price of old oil is $5.25. As 
explained in my answer to your first question, these estimates 
were used because they were and still are the best available. We did not attempt to estimate actual percentages of old oil or refiner acquisition costs for the months of October 
through December as will be reported on Form FEA-P-102 and 
Form FEA-96, respectively.
Since my letter of December 6, we have prepared preliminary 
data for the month of October, which serve to update the 
information supplied on Enclosure 1 and 3 of that letter.
They are as follows:

Old oil receipts as a percentage of total domestic 
crude oil at the refinery (October, 1975): 61.0%.
Refiner acquisition cost of domestic crude oil 
(October, 1975): $8.59/bbl.
Refiner acquisition cost of imported crude oil 
(October, 1975): $14.66/bbl.
Refiner acquisition cost of all crude oil 
(October, 1975): $10.95/bbl. '

Our estimate of old crude oil as a percentage of all domestic crude oil for the months of November and December, 1975, is 61 to 62 percent.



This estimate is based on (1) the fact that the percentage of old oil has been approximately 61 percent for the four months of July through October, 1975; (2) the fact that the percentage determined through Form FEA-P-102 has generally parallelled that obtained through a combination of sources and published in the FEA's Monthly Energy Review, as set forth in Enclosure 1 of my December 6 letter; and (3) that although Form FEA-P-102 data is not available for the period of July through December, 1974, the data published in the Monthly Energy Review indicates that during that period, the level of old oil production remained relatively stable (an average of 66 percent). (See Enclosure 3 at Tab C.)
Accordingly, we would not expect the figures for November and December of 1975 to depart significantly from the figures for the preceding four months, except that the Form FEA-P- 102 data indicates that the December figure may be somewhat higher than the November figure.
Our estimate of refiner acquisition costs for November and December are as follows:

Estimated refiner acquisition cost of domestic crude oil (November, 1975): $8.69/bbl
(December, 1975): $8.85/bbl

Estimated refiner acquisition cost of imported crude oij. (November, 1975): $14.99/bbl
(December, 1975): $14.99/bbl

Estimated refiner acquisition cost of all crude oil (November, 1975): $10.67/bbl
(December, 1975): $10.78/bbl

These estimates are derived in part from the estimates set forth in Enclosure 6 of my December 6 letter with respect to estimated first sale or wellhead" prices of domestic crude oil and the estimated landed cost of imported crude oil for September 1975 through January 1976, which were as follows:
Domestic Wellhead Import Composite

September 8.17 14.18 10.06October 8. 37 14.99 10.42November 8.47 14.99 10.52December 8.63 14.99 10.63January 8.78 14.99 10.73
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Although the estimated first sale prices of domestic crude 
oil are ‘exclusive of transporation, the estimated monthly 
increments in the first sale price would also be reflected 
in higher refiner acquisition costs. Accordingly, the 
monthly increments in these estimated domestic first sale 
prices (increments of $.10 per barrel from October to 
November and $.16 per barrel from November to December) have 
been applied to the October refiner acquisition cost of 
$8.59 per barrel, to yield the estimated refiner acquisition 
cost of domestic crude oil for November of $8.69 per barrel 
and December of $8.85 per barrel. Landed costs of imported 
crude oil were previously estimated at $14.99 for the 
months of October through.January, and although our preliminary 
data indicate they reached a level of $14.66 for October, we 
continue to anticipate that imports will reach $14.99 for 
November and December.
3. Assumptions underlying price trajectories used to

analyze alternative price policies.
The assumptions associated with the table entitled "Domestic 
Composite Price," and the untitled graph attached to a 
document entitled "Amendment Proposal" which was submitted 
to the Committee staff on November 10, 1975,.were as follows:
For current controls:

o Old oil price $5.25 per barrel
Z

o Supplemental fee continued
o Total domestic crude oil production, MMB/D:

End of 1976............... 8.2
End of 1977............... 8.3

- End of 1978 and 40th month 9.5 
o Total old oil-production MMB/D:

End of 1976..............  4.7
End of 1977............... 4.3
End of 1978 and 40th month 4.0



o Uncontrolled domestic oil price
1/1/76 ................... $14.00
End of 1976................$15.42
End of 1977............... $16.15End of 1978................$17.70
End of 40 months......... $18.08

o Imported crude oil prices begin at $15.00 per barrel, including the supplemental fee, and increase by approximately seven percentage points per year.
For Immediate Decontrol

o All domestic crude oil production permitted to be sold at free market prices which were estimated to begin at $12.00 per barrel and increase by approximately seven percentage points per year.
o Assumes immediate removal of supplemental fees.

4• Data series FEA intends to use to administer TheEnergy Policy and Conservation Act.
The implementation of the Energy Policy and Conservation Act, if it becomes law, will require a completely new data collection and reporting system. At this point, we are still evaluating alternative ways to collect the data, with the major alternatives being producer reporting, purchaser reporting, and refinery acquisition cost and transportation cost reporting, as indicated in my letter of December 6. However, I have not reviewed the detailed proposals and have made no decisions. Obviously, we will chose whichever method is both administratively feasible and complies fully with the requirement of the Act that we rely on "valid and reliable information."
5. Sampling of data for September-November.
FEA's experience under the Emergency Petroleum Allocation Act has been that samplings of product cost data which are not verified as representative have tended to be only.rough reflections of what was ultimately contained in later reports During the Conference Committee deliberations on S. 622, FEA used $14.00 as the average uncontrolled oil price for purpose of estimating the domestic composite price and for evaluating
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alternative proposals. The*methodology used in these 
calculations was detailed in my previous letter. FEA staff 
has recently made random telephone inquiries concerning the 
uncontrolled price, but these inquiries were not structured 
in any sense and no conclusion could be drawn from them 
other than that prices were moving upward.
6. Estimates of price changes resulting from the Conference

Committee pricing policy and the impact of various
factors on such changes.

As set forth at page 12 of my December 6 letter, our estimate 
is that, when compared with prices that would have obtained 
under the current system of controls, domestic crude oil 
prices will be reduced from $8.75 per barrel to $7.66 per 
barrel —  a reduction of $1.09 per barrel, and that overall 
crude oil prices will be reduced from $10.72 per barrel to 
$9.34 per barrel —  a reduction of $1.38 per barrel.
We have further estimated, in the manner described in my 
December 6 letter, that this will translate into price 
reductions at the consumer level of from 1.0 to 2.5 cents 
per gallon.
(a) Effect of assumptions as to current domestic

crude oil prices on these estimates.
As we have indicated, the predicted level of domestic crude 
oil prices is' a function of three variables:

o the price of old crude oil, which we have estimated 
to be $5.25/bbl.

o the price of presently uncontrolled domestic
crude oil, which we have estimated to be $14.00/bbl.

o the percentage of domestic crude oil which is
old crude oil, which we have estimated to be 60%.

As the composite price of domestic crude oil is set at 
$7.66 under the oil pricing policy adopted by the* Conference 
Committee, the impact of differing assumptions with respect 
to the three variables above is simply that a price somewhat 
different from the $8.75 per barrel would obtain for domestic 
crude oil, were the present system of controls to be Continued
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I believe it is reasonable -to assume that the actual price 
of old crude oil could vary by as much as $.25 per barrel 
less than the estimated price of $5.25 per barrel; that the 
actual price of uncontrolled crude oil could vary by as much 
as $.50 per barrel higher or lower than the estimated price 
of $14.00 per barrel; and that the ratio of old crude oil 
could vary by as much as 5 percentage points lower than the 
estimate of 60 percent.

Using these margins of uncertainty, the price of domestic 
crude oil which would obtain if the present system of controls 
were to be continued, which we have estimated as $8.75 per 
barrel, could vary from a high of $9.41 per barrel to a low 
of $8.40 per barrel, as calculated below.
A comparative analysis has also been prepared for the 
overall price of crude oil, which adds import prices as a 
variable, and assumes that they could vary by as much as 
$.50 per barrel higher or lower than the estimated price of 
$15.00 per barrel. This analysis indicates that the overall 
price of crude oil, which we have estimated as $10.72 per 
barrel, could range from $10.33 per barrel to $11.33 per 
barrel. Obviously, it is most unlikely that all of the 
variables concerned would converge at the high or at the low 
side of our estimates, and we remain convinced that our 
estimates of $8.75 per barrel for domestic crude oil and 
$10.72 per barrel for all crude oil are reasonable. These 
analyses use the same methodology and should be compared 
with the analysis set forth in Enclosure 6 to my letter of 
December 6.

Domestic Crude Oil
o Low range

January 1976 price estimate contained in 
December 6, 1975 letter $8.75

- If old oil price is $5.00 instead of $5.25

.15
If $13.50 is used as the price of uncontrolled 
domestic crude oil

c n ,8.5 X .4, _.50 ( 8.5 $.20 . 2C

»



Lowest estimated price* for domestic crude oil 
in January 1976 ...............................

The complete formula would be:
$8.40

o High range
5.00 (8.5 X .6) + 13.50 (e.5 X .4) = $8.40 

8.5

January 1976 price estimate contained in 
December 6, 1975 letter

- If 55% old oil ratio used instead of 60%
i q  c v a c\ ,14.50 — 5.25.(8.5 X .05) (----- — ---- ) =  § > 4 6 3

- If $14.50 is used as the price for domestic
uncontrolled oil

. «  ,8 .5  X .4 5 ,  ,  $  1 B ,

Highest estimated price for domestic crude oil in January 1976 .......................

$8.75

+ .46

+ .19

$9.40
The complete formula would be:

5.25 (8.5 X .55) + 14.50 (8.5 X .45) = $9 41
8.5* The difference results from rounding of numbers.

All Crude Oil
o Low Range

- January 1976 price estimate contained in
December 6, 1975 letter $10.73

- If old oil price is $5.00 instead of $5.25
.25 (8.5 X .6

12.4 ) = $.103 - .10
If $13.50 is used as the uncontrolled price of domestic crude oil

•50 r2~.4 '4) = 137

If $14.50 is used as the price for imported crude oil

- .14



Lowest estimated price for all crude oil
;Ln January 1976 ...............' . . . •......... $10.33

The complete formula would be:
5. 00 (8.5 X .6) + 13.50 (8.5 X .4) -t- 14.50 (3.9) = $10.33 

12.4
o High range .

- January 1976 price estimate contained in
'December 6, 1975 letter $10.73

- If 55% old oil ratio used instead of 60%
14.50 - 5 25(8-5 X .05) 1 2 .4  ) = $-317 + .317

- If $14.50 is used as the price for domestic
uncontrolled oil 

,8.5 X .45.•4 2  (-- 1274— > = $-130 + .130
- If $15.50 is used as the price for importedcrude oil

cn ( 3.9l1274) = $-157 + .157

Highest estimated price for all crude oil
in Jarfuary 1976 ............................... $11.33

The complete formula would be:
5.25 (8,5 X .55) + 14.50 (8.5 X .45) + 15.50 (3.9) = $11 33 

1274
(b) [paragraph (c) in your November 24 letter]

Effect of removal of the $2.00 per barrelsupplemental .import fee.
The effect of removing the $2.00 per barrel supplemental fee would be to reduce the price of imported crude and all currently uncontrolled domestic crude by $2.00. For the
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composite price of all crude, the impact would be measured 
as follows:

2.00 (8* 1 2 *4 : 4) +  2.00 (12"'4) = $1.18 per barrel less
than if the supplemental 
fee were to remain in 
effect, assuming a 60/40 
domestic old/uncontrolled 
oil distribution

(c) [paragraph (e) of your November 24 letter]
Influence of FEA regulations on reseller

* margins.
FEA pricing regulations provide for the passthrough of 
increased product costs and, subject to certain limitations, 
increased non-product costs by all marketers and retailers

• of covered petroleum products. Briefly, this is accomplished 
by comparing the cost of product in inventory on a base date 
(May 15, 1973) with current product costs, and permitting 
the difference to be added to May 15, 1973, selling prices. 
Non-product costs are those costs incurred by the marketer
or retailer other than the actual purchase price of the 
product and the additional cost, if any, of transporting it 
into inventory. Typical costs which would be included in 
this category would be labor, rent, utilities and other 
miscellaneous operating expenses. Such increased non­
product costs may be passed through only to the extent they 
do not exceeĉ , specified increments which have been determined 
by FEA, generally on a product-by-product basis and according 
to the level of distribution concerned.
FEA regulations have therefore operated to freeze gross 
margins at May 15, 1973 levels, with the only exception 
being increases deemed necessary to offset the effect of 
increased non-product costs. An examination of the available 
data applicable to retail gasoline sales tends to indicate 
that a very competitive environment exists which has restrained 
retailers from receiving the maximum price permitted in 
accord with current regulations. Specifically, in May 1973, 
the gross margin applicable to retail gasoline sales was 
approximately 7.3 cents per gallon. Current regulations 
permit an increase of 3 cents per gallon for non-product 
costs. However, the most recent data available (August 
1975) indicates that gross margins are 8.4 cents per gallon 
and therefore considerably below the maximum of about 10.3 
cents per gallon.
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To the extent that this data reflects considerable price pressure in the marketplace, it is reasonable to conclude that current margin controls at the retail gasoline level are having very little effect, because of the overriding effects of price competition. We believe this is a likely case for most of the major product categories with the possible exception of aviation fuel, of which only a small Po r tion is not sold directly by refiners. The impact of this situation on the question of how fast the decreases in crude oil prices will flow through to the ultimate consumers is identical to the impact of "banked costs" on this question • which is discussed in pages 13-14 of my December 6 letter.
6(d) [paragraph (f) of your November 24 letter] Effects of supply and demand of refined products.

Except for anticipated possible spot shortages of propane,current estimates project adequate supplies of principal «petroleum products in all regions of the country and levelsof product distribution, so that competitive forces shouldcontinue to operate to reduce consumer prices to reflectreduced crude oil acquisition costs.
(e) [paragraph (h) of your November 24 letter] The roleof relevant provisions of the Energy Policy andConservation Act, including the amendment to the pricingprovision offered by Senator Hartke.
As you know,/the Hartke amendment is embodied in section 401 of the conference substitute, which among other things adds a new section 9 to the Emergency Petroleum Allocation Act which provides in relevant part that FEA pricing regulations

"shall provide for a dollar-for-dollar pass-through in prices at all levels of distribution from the producer through the retail levels of decreases in the costs of crude oil, residual fuel oil, and refined petroleum products (including decreases in costs which result from [the rollback of the weighted average first sale price of domestic crude oil to $7.66 as required by the Conference Substitute])."

A
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We understand this provision to be essentially the obverse 
of section 4 (b)(2)(A) of the current Act, as amended by 
section'402(a) of the conference substitute, which provides 
in very similar language for a dollar-for-dollar passthrough 
of crude oil and product price increases. We have interpreted 
the latter provision in the past as requiring the FEA to 
permit sellers at least the opportunity to pass through all 
of their increases in the cost of crude oil or products 
incurred since the base date of May 15, 1973, even though 
market conditions may as a practical matter prevent the full 
passthrough of such increases. The courts have upheld this 
interpretation in several different cases. By the same 
token, we believe the new section 9 will require the FEA to 

> force commensurate reductions in a.seller's maximum lawful
selling prices if he enjoys a reduction in his crude oil or 
product costs.
Thus, for example, section 4 (b).(2) (A) requires the FEA to 
structure its pricing regulations so as to permit a seller 
who had a maximum lawful selling price of $.50 per gallon 
and who incurred an increased product cost of $.05 cents per 
gallon to increase his maximum lawful selling price to $.55.
As a practical matter, however, the seller may in fact be 
able to increase his actual selling price only from $.50 to, 
say, $.53 if he wants to remain competitive. Similarly, the 
new section 9 would require a seller who had a maximum 
lawful selling price of $.50 and a price decrease of $.05 
cents to reduce his maximum unlawful selling price to $.45. 
However, an actual price reduction of $.05 may not result 
if, for example, the seller was previously selling at $.48 
cents per gallon, despite a maximum lawful selling price of 
$.50, because of competitive conditions. The actual price 
reduction mandated by section 9 in such a situation would 
then be only $.03.
In addition, we do not interpret the new section 9 as 
prohibiting the passthrough of existing "banked costs” 
during the period that the conference substitute would 
require crude oil costs to be rolled back below existing 
levels. This is so because the conferees, in addition to 
adopting the Hartke amendment, adopted amendments to existing 
section 4(b)(2) which expressly recognize the right of 
sellers to pass through existing banked costs, subject to 
the limitation in the case of refiners that not more than 10 
percent of the amount of banked costs in existence as of 
January 31, 1976 can be passed through in any one month.

84-824 0 - 7 7 - 5
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See section 402. Thus, a firm that incurs a decrease in crude oil or product costs may be able temporarily to delay passing that decrease on to its customers if it has banked costs currently available to offset any reduction in prices that would otherwise be required by the Hartke amendment and market conditions will permit it to pass through those banked costs.
Our view of the proper interpretation of the Hartke amendment is in every respect consistent with the interpretation contained in the Joint Explanatory Statement of the Committee or Conference. That Statement says in relevant part:

The Conference Substitute required that decreases in a firm s cost of crude oil', residual fuel oil, or refined petroleum products be fully taken into account in computing that firm's maximum lawful selling prices."
" . . .  This provision of the Conference Substitute will help to assure that as much of the crude oil price reduction as is possible will be passed through the various levels of refining and distribution to the consumer level. Of course, it cannot realistically result in a full and immediate dollar-for-dollar reduction if that seller is already below its maximum lawful prices and if the Federal Energy Administration does notzalter the rules regarding so-called 'banked costs.'" S. Rep. No. 94-516, 94th Cong., 1st Sess., at 195 (Dec. 8, 1975)(emphasis in original).

Then, in order "to clarify the relationship between the passthrough in prices of cost decreases provisions of the Conference Substitute and the provisions on banked costs," the Joint Statement quotes at length and with apparent approvalt h S  d l s Vu s s i o n  contained in my letter to you of December 6 19/5 concerning our understanding of the likely passthrough of crude oil cost reductions in light of the interplay of the banked cost rules and existing market forces.
7 - Effects of 39-Month Program.
As you requested, I am enclosing an evaluation of theeconomic impact of the President's 39-month decontrol •proposal. It should be recognized that the analysis assumes continuation of the $2 import fee, world oil prices held
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constant, and a somewhat different short-term economic 
outlook (see Enclosure 4 at Tab D) .
I hope this letter properly addresses your concerns. X look 
forward to responding to any further questions you may have.

Sincerely,

G. Zarb
Administrator

Enclosures



64

O ld  O i l  P r i c e  a n d  P r o d u c t i o n  D a ta  
C o m p il e d  F ro m  t h e  J a n u a r y  1 9 7 5  Form  FE A -9 0

O ld  O i l  P r o d u c t i o n  

TEXAS

G r a v i t y  W e ig h te d  A v e r a g e
R a n g e  C e i l i n g  P r i c e

1 , 7 9 4 ,6 1 5  
4 ,1 2 6 ,3 5 7  
8 , 5 6 5 ,1 9 7  

1 4 ,1 5 0 ,4 3 3  
1 0 , 1 6 5 ,3 2 2

u n d e r  25  $ 5 .1 1
25  -  30  . 5 .0 5
3 0 - 3 4  5 .1 0
3 4 - 4 0  5 .2 1

a b o v e  40  5 .2 7

LO UISIA NA

3 ,0 8 6 ,6 8 8  
2 , 5 2 1 ,6 1 4  
3 , 1 9 7 ,0 1 8  
6 , 0 5 8 ,4 4 5  
3 , 2 4 2 ,6 2 5

u n d e r  25  $ 5 .1 0
25  -  30  5 .1 3
3 0  -  34  5 .1 9
3 4  -  40  5 .2 8

a b o v e  40  5 .3 2

OFF SHORE GULF OF MEXICO

1 , 1 3 7 ,1 6 3
6 0 3 ,4 8 3

2 , 0 0 1 ,2 2 6  
3 9 8 ,5 7 7  /

u n d e r  25  $ 5 .4 2
2 5  -  30  5 .1 2
3 0  -  3 4  5 .1 7
3 4  -  4 0 5 .2 5

a b o v e  40  5 .3 5

CA LIFO RN IA

5 , 1 8 2 ,5 5 8  
1 , 0 8 6 ,0 2 7  

3 4 6 ,6 1 5  
9 0 ,8 3 2  
5 8 ,4 6 6

u n d e r  25  $ 4 .0 2
25 -  30  4 .7 7
3 0  “  3 4  5 .0 4
3 4  -  4 0  5 .1 6

a b o v e  40  5 .0 6

OKLAHOMA

1 4 3 ,1 6 0
6 3 2 ,5 2 6
2 6 4 ,0 8 6

1 , 6 9 8 ,8 6 4
6 4 5 ,7 3 4

u n d e r  25  
25  -  30  
30  -  34  
34  -  40  

a b o v e  40

$ 5 .0 2
4 .8 0
4 .9 4
5 .1 0
5 .2 0



WYOMING .--------------i

2 ,5 5 1 ,2 6 0 u n d e r  25 $ 4 .4 8
5 4 9 ,5 6 0 25  -  30 4 .8 6
2 0 9 ,7 3 8 30 -  34 4 .9 1

1 , 7 9 2 ,1 9 6 34 -  40 5 .2 0
2 3 2 ,5 7 8 a b o v e  40 5 .2 1

NEW MEXICO

5 0 ,5 2 4 u n d e r  25 $ 4 .8 5
4 8 ,4 6 5 25  -  30 5 .0 2

3 3 0 ,8 0 2 30 -  34 5 .0 6
9 5 2 , 13 1 34 -  40 5 .1 9
9 7 3 ,1 5 5 a b o v e  40 5 .2 6

TOTAL FOR ABOVE SEVEN REGIONS

1 2 ,8 0 9 ,0 5 8 u n d e r  25 $ 4 .5 4
1 0 , 1 0 1 ,7 1 2 25  -  30 5 .0 3
1 3 ,5 1 6 ,9 3 9 30 -  34 5 .1 3
2 6 ,7 4 4 ,1 2 7 34 -  40 5 .2 3
1 5 , 7 1 6 ,4 5 7 a b o v e  40 5 .2 8

7 8 ,8 8 8 ,2 9 3 *  —  $ 5 .0 8

T h i s  f i g u r e  r e p r e s e n t s  50 .8 %  o f  a l l  o l d  o i l  p r o d u c t i o n  
i n  J a n u a r y  1 9 7 5 .
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Enclosure 2

. WEIGHTED AVERAGE REFINER ACQUISITION 
COST OF OLD CRUDE OIL (Form FEA-P-102-M-O)

1974 1975
JANUARY $5.50/bbl
FEBRUARY 5.40/bbl
MARCH 5.38/bbl
APRIL 5.35/bbl
MAY 5.37/bbl
JUNE- 5.35/bbl

5.31/bbl
5.33/bbl

JULY

AUGUST

SEPTEMBER
OCTOBER
NOVEMBER $5.36/bbl

5.33/bbl
5.31/bbl

DECEMBER /  5.44/bbl



Enclosure j

PERCENTAGE OF OLD OIL TO TOTAL DOMESTIC PRODUCTION

i
1974 1975

M.E.R.* FEA-P-102 M.E.R.* FEA-P-102
January 60% 58% 58.4%
February 62% 61% 58.4%
March 60% 60% 58.5%
April 60% 59.9%
May 62% 60.5%
June
July

August
September
October

November
December

63%
64%

66%
67%

66%

67%
X
66%

65.3%
66.2%

60.1%
60.2%

60.7%
61.8%

61.0%

* Data published in FEA's Monthly Energy Review, which is
derived from Form FEA-90 and from an annual survey conducted 
by the National Stripper Well Association and the Interstate 
Oil Compact Commission. (See Enclosure 1 of my December 6 
letter).
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n U i- K -u . E.M .av.'. a !  R ?,T! O.\
W A S H IN G T O N  P C

JUN 1 8 13/5
' “  OFFICE CF THE ADM iXSTRA TOR

Honorable John D. Dingell, Chairman Subcommittee on Energy and Power Committee on Interstate and 
Foreign Coamerce

House of Representatives 
Washington, D.C. 20515
Dear Mr. Chairman:

. ■L- ..

*

As I am aware of your continuing interest in domestic crude oil price levels, I want to apprise yon of the preliminary results or a Federal Energy Administration (FEA) survey of February 1976 first-sale prices of domestic crude oil.
As you know, the crude oil pricing policy adopted bv the Energy Policy and Conservation Act ("EFCA") includes the-.o j. j.GWj.ng piu v ibiunb :

a requirement that regulations be adopted not later than February 1, 1976 to limit the weichted average first sale-price ("composite price") for all'crude oil produced in the United States during that month to not more than $7.66 per barrel;

authority to provide limited monthly upward adjustments m  the xoregoing composite price of domestic crude oil to take into account the impact of inflation and as a production incentive; and

- a requirement that adjustments be made in the crude oil price regulations each six months to compensate for anv amount 05 which actual first sale prices of domestic crude oil exceed the composite price limitations, as adjusted, of r  n  P  F  P  r  1  '

On February 1, 1976, FEA adopted regulations result in a $7.66 per barrel composite Drice crude oil during February, 1976. ,FEA subsec regulations to provide for monthly increases

intended to 
for domesti 

uently adopt 
in crude oi

d
1
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prices bw-jir. ...i, . -o taxo _ntc account cl.-
impact of inflation and as a production incentive. A 
schedule of crude oil price adjustments (which is subject to 
such revisions in future months as may be necessary under 
the provisions or the EPCA) has beer, published for each 
month of the 40-ncnth period of crude oil price controls 
required by the SPCA.
As discussed in detail in my letters to Senator Jackson of 
December 6 and 15, 1975 (copies of which were printed in the 
Congressional Record), FEA had neither env precise data 
concerning domestic old crude oil first sale prices nor very 
recent data concerning new, released or stripper well lease 
first sale prices' at the time the EPCA was under consideration 
Accordingly, certain estimates were relied on in evaluating 
the crude oil pricing policy set forth in the EPCA. And, as 
I indicated would be the case, these sane estimates were 
subsequently used in formulating the regulations issued by 
FEA to implement the crude oil pricing policy of the EPCA.
X noted in my December letters that the implementation of a 
weighted average price concept for domestic crude oil would 
require more precise data series tailored to such a program. 
FEA has been developing such data series, and we have now
a  -i m o v  o  n v c i 'n o n  c  i  v o  a  1 4- o  m  lr *  K  c * - i  1 1 f u l l e r----- -3 ---------------------------------  --------- c ----------------------- - — f  — ---------- -  ------J

complete data.

In brief, these data indicate that the weighted average 
first-sale price for domestic crude oil for January 1976, 
prior to the EPCA regulations, was $8.63 per barrel. For 
February 1976, the composite price for domestic crude oil 
was $7.80 per barrel, or 14 cents higher than the target of 
$7.66 intended by the new regulations adopted to implement 
the EPCA composite price requirement.

The February data are still preliminary and until such 
factors as actual old crude oil production decline rates 
have been better ascertained, we believe it would be premature 
to reduce the crude oil prices set forth in the schedule 
which has been issued. We are trying to provide a maximum 
degree of price certainty to crude oil producers so as not 
to impede producer investment decisions regarding enhanced 
recovery projects, new drilling, and field development, all 
of which we believe to be price sensitive.
We will, of course, make compensating adjustments in the 
future as required by the SPCA. However, before making any 
such adjustments, it is essential that we verify the data
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i..e -------- ..  i  r; ..'?renc discrepancy between°u: earlier estimates and our preliminary actual first-sale price data are enumerated below’. For purposes of our rebruarv 1, 1976, crude oil price regulations FEA estimated that the average first-sale price of old crude oil was $5?25 per barrel ana that the September 30, 1975 average of hignest poste- prices of new, released and stripper well 
cruae o n  was $12.60 per barrel. Using the estimate that 60 Percent o. ccmestic crude oil production was old crude oil, and 40 percent was new, released and stripper well oil, the statutory composite price cf $7.66 was to be attained by reducing the price of upper tier (formerly new, released and stripper well) crude oil from $12.60 to $11.28 per barrel, a reduction of $1.32 per barrel. Thus, the $7.66 comoosite 

r e s u l t  according to the following formula:(.6) ($5.25) + (.4) ($11.28) = $7.66.
It now appears, based on the first results from a new FEA crude oil production and pricing report (FEA Form 124-M-O), that our estimates did not coincide with actual data for February with respect both to upper and lower tier crude oil fir s t-sale prices and with respect to their proportions of total domestic production.
Rather than our estimate of $5.25 per barrel, the actual average lower tier first-sale price in February aooears to have been $5.07 per barrel; the actual September 30, 1975 average of highest posted prices of upper tier crude oil 
appears to have been $12.79 per barrel rather than the FEA estimate of $12.60 per barrel (resulting in an actual unoer P “ C e ° f ? 1 1-4 7  l n February instead of $11.28 after'the $1.32 adjustment) ..
The Form 124-M-O data also indicate that the share of total domestic proauction represented by lower tier crude oil was actually 57.09 percent in February 1976 rather than the estimated 60 percent. The share of upper tier crude oil was ^nr nTS ? °n<5:'’n g ^^ higher than had been anticipated, actually 42.91 percent rather than the estimated 40 .percent.
As I noted in my December 15 letter, FEA's estimates of 60 percent old crude oil production at an average price of

3S r  b a r r e l  ’A’e r e  arrived at in a reasonable manner and yielded a conservative result for planning purposes. The close interrelationship of these estimates was also pointed ou.. In particular, it was noted that a reduction of one percentage point in the old crude oil ratio reouir^d a reduction of about ten cents per barrel in old‘crude oil
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was illuac-..-..t-c an a • •< crude oil ratio of 60 percent at 
an average price of $5.25 per barrel was equivalent to an 
old crude oil ratio of 57 percent at an average price of 
$4.93 per barrel.
I stated in my December 15 letter that even if the actual 
average price of old crude oil were somewhat less than $5.25 
per barrel, that fact would be more than offset by the 
probability that the old crude oil ratio would be less than 
60 percent. Even given the uncertainties existing at the 
time, I was confident that the combined effect of the old 
crude oil ratio and old crude oil prices, when actually 
measured, would be reasonably close to FEA's estimate and, 
in any event, would not be such as to result in higher 
prices for then uncontrolled crude oil than the $11.28 per 
barrel figure that was contemplated by the Conference 
Committee. This has proven to be the case.
The major reason that the actual composite price for February 
appears to have been $7.80 per barrel, rather than $7.66 per 
barrel, was our inability accurately to estimate the average 
of the highest posted prices on September 30, 1975 for crude 
oil that was then not subject to ceiling prices. Posted 
prices rather than prices charged in actual transactions 
were used as a  x e f e r e n c e  for establishing the new upper tier 
ceiling prices in order to avoid pricing disparities for 
crude oil of a particular grade being produced and sold from 
a particular field and to facilitate compliance and audit by 
establishing a single ceiling price rather than multiple 
prices for each grade of crude oil produced and sold from 
each field. Since no data on posted prices were available, 
we estimated that the average of September 30, 1975 postings 
would be approximately the average of the prices charged in 
actual transactions in September and October, 1975, as 
reflected in the data FEA then had available with respect to 
such transactions. This estimate was based on the theory 
that since prices of crude oil not subject to ceiling 
prices were moving upward, the average of the highest posted 
prices in effect on September 30 would be.higher than the 
average prices charged in actual transactions during that 
month. This proved to be correct, only the September 30 
postings appear to have exceeded September transaction 
prices by somewhat more than we anticipated.

The schedule of crude oil price adjustments issued by FEA 
and effective March 1, 1976, was, as noted above, predicated 
on the $5.25 and $11.28 prices and the 60/40 percent ratio.
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In  - c a - i .e a ,  *.,r upwa rd p r ic e  ad ju stm e n ts  i sbased on a projected national decline rate in old crude oil production ot eight percent annually. ><e do not yet know if this estimated decline rate or the assumed inflation rate will prove to be accurate. If the decline rate exceeds eight percent, this will iurtaer reduce the percentage of old crude oil and hence further limit the actual price increases which may be implemented under the EPCA*limitations on the composite first-sale price of domestic crude oil. On the other hand, if the actual decline rate in old crude oil production is less than the projected eight percent annually, this will tend to compensate for the higher than expected §7.80 per barrel initial composite price. We will need to accumulate several months of data before we can begin to assess what the actual decline rate will be, and we will then be able to compute more accurately the price adjustments necessary in subsequent periods to assure that the crude oil price provisions of the EPCA are- fully met.
In summary, we want you to be aware of the apparent 14 cents per barrel excess over the EPCA required composite first- sale price of $7.66 per barrel for domestically produced crude oil during February 1976 and to be assured that FEA will in the future make such adjustments in domestic crude m i  price levels as may be required to comport with the EPCA requirements. However, we do want to make such adjustments on the basis of as complete data as practicable so as to avoid the creation of any undue disincentives to domestic crude oil production.
If you have any questions about these matters, I would be pleased to respond.

Sincerely,

'John A. Hill
Acting Administrator



Mr. D ingell. The subcommittee thanks you for your statement and 
your assistance this morning.

The Ch air recognizes the gentleman from Texas, Mr. Eckhardt, for
questions. . , , i

Mr. E ckhardt. Mr. Hill, I would like first to get back to what you 
did in the very beginning in February  afte r the act was passed. On 
page 6 you say tha t you had estimated the average price of new oil 
at tha t time was $12.60 per barrel and in order to achieve the $11.28 
figure you needed a rollback of  $1.32 per barrel. Am I correct on that?

Mr. Hill. We had estimated from our data tha t the September- 
October 1975 price was $12.60 per barrel.

Mr. Eckhardt. Tha t is September-October?
Mr. H ill. 1975.
Mr. E ckhardt. 1975.
Mr. S mith. Mr. Ec khard t, i f I  could add a clarification, tha t $12.60 

was an average of the actual transaction prices.
Mr. Eckhardt. The average of actual transactions for September 

and October 1975 for new and released oil as reported  to FE A on its 
form 90 was $12.60 per barrel.

Mr. S mith . Yes, sir.
Mr. H ill. Yes, sir.
Mr. Eckhardt. So in order  to  achieve the $11.28 figure which you 

at tha t time thought was your  goal since you were assuming 40 per­
cent new oil and 60 percent old, your $11.28 figure in order  to be 
achieved based on September and  October 1975 information  was $1.32.

Mr. H ili.. Tha t is correct.
Mr. Eckhardt. But when you applied tha t you came out with the 

$11.47 figure ins tead of the $11.28 figure. In  other words, in  view of 
enlightened hindsight you might assume tha t there had been an 
increase in the price of the average transaction from September and 
October of 1975 to the time you applied it of approximately 19 cents.

Mr. S mith . No, sir.
Mr. Eckhardt. Tell me why not.
Mr. Smith. All right , sir. The regulation for the maximum price 

on what was then upper tier  oil was established with respect to the 
highest posted price in any field for tha t quality of oil t ha t existed 
on September 30,1975, and it was not established with respect to actual 
prices paid during tha t period. Now the reason for  that  was that in­
formation on actual prices paid is available only to the parties to the 
transact ion and sometime late r to FEA  so that  everybody-----

Mr. E ckhardt. If  you will pardon  me for a moment, I  am not t ry ­
ing to cast any blame on you for your calculations but let me ask you 
this simple question.

I  am not saying you had the informat ion to do so, but if you had 
applied a corrected figure of $1.51—in other words, if  you had rolled 
back the price of new oil by $1.51—you would have come out with 
$11.28.

Mr. Smith. Tha t is correct.
Mr. Eckhardt. Now there were several reasons why you didn ’t do 

that.
Mr. S mith. Yes.
Mr. E ckhardt. One is tha t there was some change which you could 

not altogether estimate between September and October 1975 and the 
time you applied  it. I guess tha t is the main reason, isn’t it?
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Mr. Smith . No, sir . Th e pr inc ipal difference , Air. Ec kh ardt , is t ha t du rin g the  per iod  in ques tion,  Sep tem ber  and Octo ber, pric es were ris ing fo r the oi l th at  w as then u nco ntrolled in response to t he  im posi­tio n of  t he  a dd ition al fees and it  took a whi le fo r t he act ual domestic  prices to  rise u p to th ose fee levels. There for e, t he  po stin gs in the  fie lds were being chang ed fro m tim e to tim e and the ave rage of  the  h igh est  posted prices in the field on Sep tem ber  30 were in fact  19 cen ts more th an  the  average of the tra nsact ion s for  2 mon ths.
We were  using  the  ave rag e of  the  tra nsact ion s, the  $12.60 figure, to tr y  to  make the best  estimate we could of  wh at the  h igh est  pos ted  price in the  field was on Sep tem ber  30. Th e difference  between those ac tua l tra nsac tio n ave rages and  wh at tu rned  o ut  to  be the  avera ge of  the  highest  postin gs was 19 cents  a barrel.
Mr. E ckhardt. I  see.
Mr. H ill . We had to  use the pos ting s, Mr. Ec kh ardt , so t hat  pr o­ducers would hav e an eas ily accessible re ferenc e point  in  te rms o f how to produc e th ei r crude since  they di dn ’t  hav e fu ll know ledge of  the tra nsac tio n prices no r did  the  FEA  fo r several months. I t  w as rea lly  the difference betw een th e posting  price  and the actual  tra nsac tio n pric es wh ich led to  tha t diff erentia l.
Mr. E ckhardt. H ow lon g did  it  take  you th en  to  find out ?Mr. D ingell. Would the gen tlem an from Texas  yield fo r a ques ­tion?
Mr. E ckhardt. Yes.
Mr. D ingell . The Ch ai r would like counsel to ask a question at th is  pa rt icul ar  point. W ould th e gentle man yield,  please ?Mr. E ckhardt. Yes.
Mr. Curtis. Ju st  on th is  p oin t, T underst and the reg ula tion as or ig ­ina lly  prop osed to tak e effect in Fe br ua ry  used a formu la based  upon actu al prices with the  subtr action of the  $1.32 and  when finally adopted  it  would bend th at  to  go fo r th e pos ted  pric es wi th th e ex­pla na tio n th at  you wanted to rely  on th at  formu la for those  fields fo r which the re were  n ot  tra nsac tio ns  o ccurr ing  as I  underst and it.Mr. Smith. That  was one reason, Mr.  Cu rt is ; there were  three othe rs. One  was we wante d the  reg ula tio n wr itten  with respec t to prices th at  were  general ly ava ilab le to  e verybody so t ha t the y wou ld know wha t the y were. In  oth er words, th e act ual posted prices in th e field were availabl e publi cly  and  pro ducer s had know ledge of those and  had easy access to those figures so th ey  wou ld know how to  figure th ei r price .
Second, we wanted to assu re th at  the  same gra de  of oil, the  same quali ty of oil from the  same field sold fo r the  same prices and the only  way to  do th at  was to wri te the  reg ula tio n with respect to the  hig hest posted pric e in the  field because in fac t du rin g th at  per iod  of time  the  tra nsac tio n prices could  hav e differed  between dif ferent  pa rti es  in the same field.
Fina lly , we w anted to peg  the reg ula tion t o the pos ted price th at  was publ icly  ava ilab le to faci lit ate our compliance actions  because it is much easi er to take a public lv ava ilab le figure th at  everybody know s and  a sing le figure  for the  f ield tha n it is to  have to work a compliance case b ran d new by r efe rence to the  t ran sacti ons o f the  parti es  invo lved  du ring  the per iod  in q uest ion.
So all  fo ur  of those reasons co ntr ibu ted  to th e change.
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Mr. Curtis. You also found it necessary to define what was to be 
the highest posted price in the field for regulatory purposes in August 
of this year, roughly 6 months afte r the program was in effect, on 
the basis that  there was not general industry  knowledge as to what 
would be the standard of measure of posted prices upon which they 
were to make their substractions to judge the permissible price.

Mr. W ilson. We had clarifications with respect to what a posting 
actually was, that is correct. One of the problems with the original 
proposals, how to set the upper tier  prices, was tha t we originally 
were under the impression t ha t there were not postings in many of 
these fields for some of these prices. We were subsequently informed 
that  there  were and more or less were informed of the inequities that  
would occur with two producers producing from two reservoirs receiv­
ing different prices and  we ought to go to a uniform rate as long as 
it is in the same field. T hat  is what we attempted to do. Subsequent 
questions came up as to exactly how the rules were applied. We col­
lected these from a number of parties, analyzed these and tried to 
clarify these in the August rulemaking.

Mr. Curtis. Well, was it your impression tha t the clarification was 
necessary because producers did not have a reliable and readily rec­
ognizable base upon which to evaluate the permissible price for upper 
tier oil?

Mr. Wilson. I t was necessary to evaluate exactly how our regula­
tions applied to postings. Postings are set fo rth in different manners. 
Sometimes there will be a general posting that  covers an entire field, 
sometimes there will be a separate posting within tha t field 
tha t covers a certain specific area and you have to determine which 
reference point you go to in looking to the highest posting and how 
this covers. There are a number of very detailed questions of tha t 
sort that  arose th at we obviously did  not anticipate  when we initially  
promulgated the regulations which we had to clarify to make certain 
tha t the system was working. I  suspect more will be coming up in the 
future.

Mr. Curtis. The only point I wanted to make is tha t your original 
formula is based on actual prices with the subtraction  of $1.32. As 
I understand it, when you actually promulgated the regulation you 
shifted the base to the highest posted price in the field and that formula 
states th at if there is no post ing then it is the highest posted price in 
the nearest field for the same quality  and grade of oil.

Mr. Wilson. Tha t is correct.
Mr. Curtis. Because you were going to the highest posted price, 

was it not predictable that  that would bias the prices all upward?
Mr. Wilson. That is why we took the average. The only data we 

had was with  respect to actual transactions in the months. Since we 
were using September 30 for the t ransaction da ta and we were moving 
to the highest price in the field, we knew tha t the transac tion data 
for September would be low and therefore the only estimate tha t we 
thought  we could make of this was to try to do an average on the 
theory that prices were moving up between September and October 
and therefore we would take an average of the actual transaction prices 
for September and October. When we did tha t we always assumed 
tha t we would be off to a certain extent.
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I should note that  actually there is some anomaly in the Februa ry data tha t came in that showed a 19 cent discrepancy as the March data subsequently showed. The March data went down very signifi­cantly for upper tier prices which indicated that there may be certain data  collection problems there which indicated we were much closer probably with the February data.
Air. Curtis: Thank you, Mr. Eckhardt.
Air. Eckhardt. Then whether there was fau lt involved or not, the calculation of how much to roll back, the price turned out to be 19 cents short of the amount necessary to come to the $11.28 price assuming that  the 60-40 ratio existed, is that  correct ? •Air. H ill. Tha t is right, sir.
Mr. E ckhardt. Now there is another thing that you discovered some­where down the line and tha t is that, at least according to the data that  you had available to you from the producers and from their organiza- *tions, the mix was different which of course would tend to bring down the price of new oil assuming a fixed price of old oil in order to ac­complish the final composite price of $7.66. Is tha t correct?
Air. H ill. AVould you repeat the latte r part of your question, Air.Eckhardt?
Air. Eckhardt. Well, let me just put it simply that you found that  lower tier domestic production was actually 57.1 percent in Februa ry rather than the estimated 60 percent while the share of upper tier production was 42.9 percent instead of the estimated 40 percent from the information that you then had from the industry.
Air. H ill. That  is correct, and the effect of that  was to make the composite price higher than it would have been if the 60—10 had been achieved.
Air. Eckhardt. That is right.  To put it another way, you would have had to reduce the price of upper tier oil in order to come within the maximum composite price of $7.66.
Air. H ill. That  is correct.
Air. Eckhardt. And you also found another thing  that apparently had been inaccurate in your estimates when you multiplied 40 percent times $11.28 and 60 percent times $5.25, and that is tha t your actual average price of old oil was $5.05 instead of $5.25, is that  right?Air. H ill. $5.07.
Air. Eckhardt. $5.07, is tha t correct ? *Air. Smith. No, sir. You are right  in that  the preliminary was $5.05 and later corrected to $5.07.
Air. Eckhardt. So $5.07 is the actual correction.
Air. Dingell. AVould the gentleman yield? *AATould I be correct in assuming it would be the other way around?Air. Hill. That  is r ight. The preliminary data indicated $5.07; it turned  out to be $5.05.
Air. E ckhardt. I see. Well, we will get this right  finally. I thought  it was $5.05. That is what it actually is.
So again not a ttempting to  attribute  blame, there were three sliding  figures that ultimately resulted in a wrong composite under the standards of the act.
Air. Hill. Tha t is correct.
Air. E ckhardt. One had to do with the estimate of the actual price of new oil and the level to which it had to be reduced in order to come to the result of $11.28 if tha t had been the correct result. Two,
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the  old  oil mix  was less th an  had been an tic ipa ted  which of course 
would ten d to bias  the  pric e up ward due  to the  mis take . Three , the  
pric e of  old  o il was ac tua lly  lower th an  you ha d thou gh t which would  
ten d to bias the figure d ownward . Those would be so mew hat off set ting 
but the  la tter  was not in as grea t a ma gnitude  as the second fac tor .

Now I note  in your tes tim ony th at  in ear ly Ju ne  you fou nd  out  
th at  you pro bably  were using d ata respecting  the mix  whi ch may no t 
have  been tru e da ta ; th at  is, th at  is the  time when you were shaken  
on the 60-40 question . T ha t was Jun e o f ------

Mr. H ill . 1976.
» Mr.  E ckhardt. 1976, this  las t Ju ne .

Mr.  H ill . Yes.
Mr.  E ckhardt. A t the  tim e the  act was being dr af te d aro und 

November of  the previous ye ar  1975 I seem to remember rum blings
• th at  the  60-40 rat io  was not  cor rec t. Did you hear an ythi ng  concern ­

ing  th at  at  th at  time  ?
Mr. H ill . There  was some discussion as to wh eth er or  no t the  

60-40 was a precise  num ber.
Mr.  E ckhardt. By the b eg inn ing  o f the  ye ar 1976 I seem to  re mem­

ber  the  oil indu str y say ing  th at  there was a considerably  grea ter 
amount of new oil th an  the 40 percen t. Do you rem ember  any in ­
dications from  the  indu str y a t t hat  tim e ?

Mr. H ill . We ha d some ind ica tions,  Mr. E ck ha rd t, f rom  the  indu str y 
th at  the y thou gh t th at  the  old oil mix  was lower  th an  wh at we were 
est imating. A t t hat  po int  no one had prec ise d ata . I th in k it w as la rgely  
a few large  pro ducer s who, on the  bas is of th ei r experience , th ou gh t 
th at  o ur  o ld oil mix  s hou ld be lower bu t there was also, I  th ink,  com­
plete agreem ent  th at  th at  ra tio  was sub jec t t o wide degrees  o f fluc tua­
tion on a mo nth -to-month basis.

Mr. E ckhardt. And th at  was also su bject to  fluctuat ion  wi th respsect  
to how th e oi l comp any  re po rt ing tre ated  i ts p roperti es  and  that  which 
was old or new oil from g iven  pr op ert ies , is th at  not corr ect !

Air. H ill . I  don’t t hink  t he re was much fluctuatio n in terms  o f how 
each com pan y defined  pr op er ty  du rin g th at  period. I  th in k the y all 
adopted  an in terp re ta tio n of pr op er ty  in Au gust of 1973 and pr et ty  
much  stayed with it. Th at  was not , in our mind,  the  reason  fo r the  
fluctuatio n in the  per cen tage volume of  o ld as com pared to new oil.

* Mr. E ckhardt. Now wi th resp ect  to  th e major  companies op era tin g 
in t he  Uni ted  State s—co mpa nies  lik e, fo r instan ce : E xxon, Gu lf,  T ex­
aco, Mobil,  et cet era —I wou ld assum e th at  those c ompanie s were com­
pe tin g w ith  each other an d were at tempt ing to  br ing in  new oil at  about 
the  same rate. They owned old oil prop er tie s and the y were br inging  
in new oil propert ies , so some sort of  estimate of th at  mix might  be 
arr ived  at  by th ose  co mpa nies ’ own est imates of th ei r old  and new oil. 
Wo uld  th at  not be a reasonab le a ssumption ?

Mr. H ill . I th ink so.
Air. E ckhardt. I s there  a ny  reason why Gu lf sho uld  be dif ferent  in 

its  ra tio  of old an d new oil th an  the  oth er  companies?
Air. H ill . I th in k so.
Air. E ckhardt. Ha s it been more  lackad ais ica l in prod uc ing new 

fields o r d id it hav e a gr ea te r bona nza  of o ld oil pr io r to the  en actment 
of reg ulati on  or  was there  any  real  d ifference in its  st ru ctur e and own­
ers hip  of oi l prod uction ?
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Mr. H ill . I th ink,  Mr.  Ec kh ardt , if  you look at  the  oil companies, 
the m ajo rs or  the  m edium sized companies, you will  see qui te a d iverse 
pa tte rn  of old and new oil th at  reflec ts his tor ica l business jud gm ents 
abo ut where to prod uce.  I t reflects those , e ith er  domes tica lly or  ab roa d 
and it reflects  t he capabil ity  of the  firm to lease on the OCS  some of 
th ei r dr ill ing cap abi liti es,  plus thei r ab ili ty  to pu t up the  large  bids. 
I t  reflects to  some degree  luck and chance.

Mr. E ckhardt. I  th ink we can pr et ty  well assum e t hat  th at  is tru e 
because  you have  got  seve ral companies that  deve loped  diffe ren tly  w ith  
a different  mix of p roduction  of OCS oi l and  overseas oil , et cetera. Bu t 
it  is tru e, is i t not , t hat  G ul f under its  calcula tions as t o wh at was old 
and  new oil in its  p rod uction calc ula ted  abo ut 20 percen t new oil, and  
pre sen tly  does, as opposed  to  abo ut 80 percen t old oil ?

Mr. H ill . I  would have to check th at  exa ct num ber  bu t I  th in k 
th at  is app rox im ate ly correct.

Mr. E ckhardt. H ave you checked  wi th any  of  the  companies with 
respect to th ei r calc ula tions respec ting  old  and new oil? I t  w ould seem 
to me t hat  you would wa nt to make some of  t hose checks as sor t of a 
tes t again st i nd us try’s general sta tem ent s ab out  the  mix.

Mr. H ill. I th in k we have  fa ir ly  good inf orma tio n on most of 
the companies alt ho ug h our da ta on the  mix comes from the  firs t 
purch ase rs of  cru de o il.

Mr. E ckhardt. E ssen tia lly  on the  basi s of fields, I assume.
Mr. H ill . T ha t is cor rect .
Mr. E ckhardt. Ra ther  than  on the  basis of  companies.
Mr. H ill. Yes.
Mr. E ckhardt. Because you  m ay have several  companies in a g iven  

field.
Mr. H ill . Yes. You may  have  some com panies sell ing  some to  the  

majors, some to the independe nts . You are  going  to have varia tions.  
Ou r da ta  is based on the inf orma tio n from the  first  purcha ser .

Mr. E ckhardt. Bu t if  we should find th at  Gul f has  a ce rta in  mix 
at  say aro und 20-80  new to old and  if  we should  make a check of 
oth er companies and we find th at  th ei r mix is somewhat in acco rd 
wi th th at , we w ould  ul tim ate ly  pe rhap s develop some skepticism  about 
the  oil com panies’ repo rts  as resp ects  old  and  new oil or  we wou ld 
develop some skeptic ism as to how they  are  ap plying  the  rul e wi th 
respect to p rop ert ies , would we not?

Mr. H ill. I  th ink,  Mr. Ec kh ardt , t hat  ou r experience  on th e r ela tive 
sha re of old and  new oil would just sim ply  indica te a lo t o f m onth-to - 
month va ria bi lit y.  It, w ould  indica te the  difficulty of tryi ng  to es tab ­
lish  eit he r a prec ise ra tio  or to proje ct th at  ra tio  over time.

Mr. E ckhardt. But  you don ’t tak e th ei r repo rts  wi th respec t to 
the  mixtu re of old and new oil wi th resp ect  to var iou s prop ert ies  on 
face v alue ; you check those, do you no t ?

Mr. H ill. That  is corr ect.  Ou r au di t prog ram  will certa inl y find 
if  someone is re po rt ing old oil as new and ch arging  accord ing ly. I t  
wil l also find the  reve rse if  the y have new oil and  are  repo rt ing it  
as lower tie r.

Mr. E ckhardt. I s it  t ru e t ha t your  aud it system has revea led th at in 
appro xim ate ly 50 percen t of the au di ts there have  been var iances  
in favo r of the  oil companies th at  is in favo r of  the  high er  pr ice d 
as opposed to  the lower ?
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Mr. Smith . In terms of the aud its of the crude producers completed 
to date, tha t is about right , Mr. Eckha rdt. Forty-nine percent has 
been the violation rate to date but tha t needs to be qualified in two 
respects: Fir st because of the complexities outside and second with 
respect to the property definition. As to the complex production 
patterns tha t are found in most major oil companies, we have been 
unable until the issuance of the clarifications to complete the crude 
production audit  at any major oil company. We have been hung 
up on the issues.

Mr. Eckhardt. In any case ?
Mr. Smith . In any major oil company, that  is right. The 49 percent 

therefore applies only to the smaller segment of independent crude 
producers where we have been able to complete our audits  under 
the previous rule.

Mr. Eckhardt. You have completed audits with respect to inde­
pendents but not with respect to any major at the present time?

Mr. Smith. And not with respect to large independents whose 
production patte rns run into the same kinds of interpreta tion diffi­
culties as those of the majors, that is right , sir.

The second qualification is tha t th at 49 percent figure must be taken 
in the context tha t some of it was very minor. We have had cases 
where several million dollars of transactions had occurred and we 
had $800 or $1,000 violations. Others have been very substantial in 
terms of several hundred thousand dollars, but overall in the inde­
pendent crude producers we have finished the rate of violations with 
respect to the transactions has run about IV2 percent.

Mr. D ingell. Would the gentleman yield?
Mr. E ckhardt. Surely.
Mr. Dingell. You have used a word tha t has different meanings 

in different contexts. You said “in the  independent crude producers .” 
For  the  purposes of our  discussion here, could you define those inde­
pendent crude producers, please. For  the second part, could you also 
tell us what you found with regard  to those who are not independent 
crude producers  ?

Mr. Smith. Yes, sir. An independent crude producer, Mr. Cha ir­
man, is a producer of crude oil, the operator  of a lease who is not 
affiliated with any refiner and therefore the oil moves from tha t 
production in a t least one arm’s length transaction before it gets to a 
refiner.

Mr. Dingell. With  regard  to those who do not fall within the 
universe just mentioned—in other words, those who are affiliated 
with the refiner—can you tell us what your findings are?

Mr. Smith . We have no findings based on completed audits, but 
based on audits in process, the estimate is tha t from that  group even 
afte r adjusting, now th at we can adjust for the interp retations issued 
in August, we expect to collect in excess of $500 million in terms of 
refunds on the classification of what will t urn  out to be old oil tha t 
has been classified and sold as new oil.

Mr. Dingell. Thank you.
Mr. Smith. Yes, sir.
Mr. Dingell. I thank the gentleman fo r yielding.
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Mr. Eckhardt. Now what do you intend to do, Mr. Hill, with respect to ret rieving the excessive cost figures that  have resulted from the wrongful reporting,  if anything?
Mr. Hill. What do you mean by wrongful reporting?Mr. Smith. You mean in violation of the regulation?Air. E ckhardt. Yes.
Mr. Dingell. If  the gentleman will yield, the Chair does observe that there are some small problems. Mr. Hill is leaving tomorrow7 and I am not sure tha t he can fairly give us an answer.Air. Eckhardt. I am sure that  is true . I am not asking Air. Hill,I am really asking what is the policy of the agency with respect to this question at the present time. I t may change very drastically in a short period of time.
Mr. Dingell. That is true. We will need to have fur ther  inquiry in to this matter in order to get a more precise answer. Now’ within those bounds the gentleman is of course free to ask the question, but I think  tha t th at question might best be definitively answered at some time in  the future.
Air. Eckhardt. Well, I think that  is true, Air. Chairman. I am simply trying to raise this point. It  seems to me that  if there  have been violations, the violations have been to the injury of other producers and to the advantage of a producer who is both in competition and who affects the average.
So to permit this to stand without some recertification it seems to me would create enormous inequity in the industry and I would assume tha t the agency, whoever it is headed by, will attempt to retrieve totally  the amount of  money that  was wrongfully paid. For  instance, it could do it by simply treatin g certain of the  new’ oil as old oil by a given producer who had wrongfully reported over an equal period to the time tha t an equal quantity with respect to the wrongful reporting in the past and I would assume that that would be within the authority of the agency without statutory change.
Air. Hill. That is correct. I think we have to break your question down or the possible actions in to a range of categories. We have no evidence to this date of wrongful reporting. We do have evidence of wrongful or erroneous classification of oil as lower tier  or upper tier.Air. Eckhardt. I understand.
Air. H ill. The indications are th at when the data is reported, it is accurate in terms of wdiat happened. Now what happened may have been in error. Our compliance program, Air. Ec khardt, is actively en­gaged in audit ing all of the producers to make sure th at they properly followed the regulations. As Air. Smith has indicated, from the audits tha t are underway to date  we probably are going to find something in the range of $500 million.
Air. Eckhardt. How much ?
Air. H ill. $500 million of overcharges which will be re turned back to the marketplace with interest.
Mr. E ckhardt. I s that  only with respect to  these independents in which the audit has been completed and would there be the possibility of an additional amount with respect to other audits in the majors?Air. Hill. This is just simply a projection we made based on the results of both the completed and preliminary audits to date. It won’t be any low’er than that , and it could turn out to be higher. I might also add that  it does include the majors. Besides individual producers
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bein g in compliance  with the reg ula tio ns , which pro blems will  be 
resolved th roug h a ref un d of any ove rcharges plu s int ere st,  there is 
also a secondary  problem  of the pro ducer who ap pr op riately or  cor ­
rec tly  redu ced  his  sale pric e bu t he sold ag ain st an FE A  refe renc e 
point th at  tu rned  out to be in er ro r vis-a -vis  t he  c omposite  price. The 
la tter  pa rt  of my tes tim ony weighs  out the seve ral options th at  the  
agency is conside ring to corre ct th a t pa rt ic ul ar  problem. You h ave  to 
tre at  separa tel y the  pro ducer i n vio lat ion  and the  pro ducer  who is n ot 
in vio lati on but is using  r efe rence po int s which have t urne d out to  be 
about a perce nta ge point  off.

r  Mr. D ingell. Would  the ge ntl eman yie ld a t th is  po int ?
Mr. E ckiiardt. Yes.
Mr. D ingell. I have some curiosity. Is  there  any  quest ion  wi th 

rega rd  to the fund am en tal  res ponsibi lity of the  ind ivi dual to com ply 
» wi th the  law as opposed  to the  question of  assessment of  in ter es t or

pen alti es?
Mr. H ill . There  is no question, M r. C ha irm an, ab out  the ind iv id ua l’s 

responsi bil ity  to com ply with the  law no r is t he re any  question about 
F E A ’s res ponsibi lity  to com ply wi th the law in ter ms  o f desig nin g a 
pro gra m th at  achieves th e co mposite price and corre cts  more ove rtime , 
eit he r ove rch arg es or  underch arg es,  again st th at  com pos ite price. 
There  are two  compliance pa rt s to th is prog ram a nd  th ere  is no  doubt 
in o ur m ind  th at  bo th pa rts  have to  be comp lied  wi th.

Mr. D ingell. I  am sure  we are  in agreem ent .
One po int th at  troubles  me is th at we might  have  to dis tin qu ish  in 

the  ins tance of the  producer func tio ning  a gainst  guide line s th at  have 
been inc orr ect ly conceived or dr af te d by FE A. We migh t hav e to di s­
cuss t he question of pen alt ies  bu t I do n’t t hink  the re is any qu estion of 
the  responsi bil ity , philosop hic ally spe aking, of the  producer to  the 
publ ic. No r is the re any  q uest ion,  I th ink,  w ith  reg ard to the  fact  th at  
fai rne ss to all pro ducer s requires th e law to be u nif orml y applied.

Mr. H ill . I  th in k th at  i s co rrec t and th at  it be so appli ed  wi th some 
degree of speed and efficiency because t he lon ger these vio lat ion s g o on 
the  more people in compliance are af fected .

Mr. Smit h . Mr. Ch air ma n, I th in k th at  is the key. You have id en ti­
fied the  key issue with respect to these proceedings.  Based on 
the inform ati on  ava ilable  to us, had all  pro ducers com plied wi th 

« the  in terp re ta tio n of the reg ula tio ns , we would not  be now proje cti ng
any  excess receip ts as of Ja nu ar y.  In  fact  we would hav e been 
recovered some tim e s ign ific ant ly e ar lie r, and we would  be in  a posi tion 
to resume  t he escala tion of the  composite pri ce under the pro vis ion s of  

* the  act pro bab ly befo re Ja nu ar y.  Based on the  es timates a vai lab le,  we
could  hav e done it some t ime  th is  m onth,  g iven  t he ma gnitude,  o r c er­
ta in ly  dur in g December.

One of the pr inc ipal considerat ion s in fash ionin g the ap pr op riat e 
remedy at  t hi s po int  is one of equ ity . Should one roll  back pric es fo r 
those  pro ducer s who have  complied with the reg ula tion or  s hou ld one 
pro tec t the  consum ers ' intere st by re qu iri ng  ref un ds  plus in ter es t on 
the amount of  the  overcharge fo r the  per iod  in ques tion.  The la tter  
app roa ch w ould  assure compliance not  on ly with the r egulati on s them ­
selves, bu t at the  same time  achieve ove rall  compliance wi th the com­
posi te pric e lim ita tio n. Our  da ta  show th at  the composi te price rule s, 
fo r all of th ei r ove rshooting in the first of  the  y ear , given the freez e,
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would have brought us into compliance with the overall EPCA pro­
visions had every individual producer complied with the regulations. 
The immediate thing tha t has to be done, without regard to a price roll­
back or something else, is to complete the crude producer audits  and 
require the appropriate  restitution for any who have misclassified the 
crude oil they have sold.

Mr. Dingell. Giving due consideration to whether the penalty 
should be applied to willfulness or negligence or innocent misreading 
of the regulations ?

Mr. Smith. Tha t is right. The issue of penalties is separate from 
rollbacks and interest on the amount of refund.

Mr. Dingell. Rollbacks and/or freezes?
Mr. Smith. I  am sorry.
Mr. Dingell. Rollbacks a nd/or freezes depending on the policy?
Mr. Smith. No, sir. I am speaking of the compliance policy with 

respect to an individual producer who if he has the financial resources 
is required to write a check to the approp riate party  for  the amount of 
overcharges. As Mr. Eckhardt indicated, in the case of some of the 
smaller producers who don’t have the financial resources, the remedy 
is to require them to charge a lower price for the appropriate period 
in question so that on balance they make up the amount of the over­
charge plus the interest on that amount during  the period. There is 
not any room for negotiation or adjustment, if you will, with respect 
to that  pa rt of the remedy. I f the consumer has been charged too much, 
he gets every dime of it  back plus in terest for the period the producer 
had it.

The question of penalities is a separate issue, judged on a case by 
case basis as to whether there  is any appearance of undue laxity with 
respect to complying with the regulations. Any evidence of willful 
intent to fail to comply with the regulations is investigated in detail 
and pursued with the Justice Department as a potential criminal 
action.

Mr. Dingell. I think  tha t two questions will arise at some future- 
time to which your  agency should be prepared to address itself. The 
first concerns the level of personnel that you have to carry out these 
functions. The second concerns the laying down of clear guidance on 
the points th at we have just been discussing so tha t all may know what 
the situation is. I  am not prepared to deal with them on Mr. Eckh ardt’s 
time but I would like you to be prepared to address them in future 
responses to the Chair.

The Chair  will transgress  fur ther  on the time of the gentleman from 
Texas to yield to counsel for  some questions here a t thi s time.

Mr. Curtis. Thank you, Mr. Chairman.
I would like to explore for a while questions related to the com­

pliance program. Firs t, are the audits tha t you referred to conducted 
for the full range of properties produced by a single producer or do 
you do it on a property by property basis?

Mr. Smith. In most cases they are conducted on the range of prope r­
ties managed by that individual producer, but if a producer operates a 
substantial number of properties, the audit may be conducted on some 
of those individual properties. In other words, we may close out the 
results fo r some subset of that  producer’s propert ies in one action and 
then come back and get the other properties in a separa te action, b ut
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the  major ity  of the  cases invo lve all  of the  prop ert ies  o f a pa rti cu la r 
producer.

Mr.  Curtis. The pric e control mechanism as appli ed  to  old oil 
derives  fro m Cost of Livin g Coun cil reg ula tio ns  which were  inc or­
porated  by F EO, l ater  to become F EA , a nd  have been in effect rou ghly 
since Au gu st of 1973. Those have rem ained subs tan tia lly  uncha nge d 
except as they may have va ried by the  new p rope rty  defini tion  adopte d 
by FEA  in Au gu st as I  und ers tan d it.

Mr. Smit h . One oth er change  was a dopte d in con jun ction  wi th th e 
fir st stage ru lem ak ing effective Fe br ua ry  1, 1976, hav ing  to  do wi th a 
modific ation o f the  specific mec hanism for  comp uting  the  base prod uc ­
tion con trol level and a pro vis ion  fo r th e adjus tm en t of the  base pro ­
duc tion  contro l level on a 6 mo nth  period , b ut  w ith  t hat  ex cep tion ------

Mr. Curtis. T ha t change also eliminated  the  release ba rre l concept.
• Mr. Smit h . Y es ; bu t th at  has to  do s imp ly with the  definition o f how 

much is  old oil. Once it is old  oil  yo ur  sta tem ent is c orre ct t hat i t is  sti ll 
CLC reg ula tion.

Mr. Curtis. Fo r record  pur poses  wou ld you describe wh at com­
pliance  a ctivit ies  were enga ged  in  f or  the 1973 pe riod by CLC or FE O  
in de ter mi nin g compliance  w ith  the  o ld oil pri ce  requi rem ents?

Mr. Smit h . I  would have  to do some researc h and  find th at  ou t fo r 
you, Mr. Cu rti s. I wou ld be g lad  to  do t hat an d su bmit i t f or  the reco rd. 
I am not perso nally  famili ar  w ith  i t. I can  tell you about FE O .

Mr. Curtis. Let ’s take  c ale nd ar ye ar  1974. Can  you tel l us the  n um ­
ber  of—first  of  all,  wh at i s the  universe o f p roduce rs ?

Mr.  Smith . Th ere  are  ap prox im ate ly 15,000 ind ependent crude 
producers.  Then of course the re are  110 or so refin ers ma ny of whom 
have some cru de pro duction. So the universe  is of the  refiners  who 
hav e some cru de  pro duction  of  som eth ing  like 85 and I will  get  you 
an exact numb er fo r the  record  and some 15,000 ind ependent crude 
producers.

Mr. Curtis . But  you have  ove r 15,000 crude producers . Can you 
tel l us for c ale nd ar year 1974 w hat numb er of  a ud its  were in iti at ed  by 
FE A ?

Mr. Smit h . I would like the  op po rtu ni ty  to clar ify  th is  fo r the 
reco rd, bu t to my know ledge none was completed du ring  calen dar 
year  1974.

6 Mr.  Curtis. H ow many were in iti at ed  in ca len dar year  1974?
Mr. Smit h . I believe we got  a few sta rte d in December , bu t no t 

more than  a ha lf  a dozen or  so in Oc tober 1974 or  Septemb er 1974. 
Wh en I assumed  my pre sen t position on an actin g basis , one of  the

* firs t acti ons  I took  was a red ire ction  of  what was the n F E A ’s com­
pliance  prog ram  inh eri ted  fro m the  IR S and pa rt  of  it fro m FE O .

Mr. Curtis. W ha t was the effect of  th at  redi rec tion in ca len da r year 
1975? Ju st  ha lf  a dozen  or  so au di ts  in iti ated  in ca len da r ye ar  1974 
of  the  in excess of  15,000 produc ers . In  1975 how many au di ts  were  
in itiate d?

Mr. Smit h . Ag ain  I will get you the specific figure in 1975. To  date 
as of  the f irst  of  November we ha ve closed 1,397.

Mr. Curtis . That  is the  first of  Novembe r of  1976 ?
Mr. Smit h . 1976, th at  is cor rec t. We  hav e completed and closed 

cases inv olv ing  1,397 pro ducer s and we now have 594 c rud e pro ducer 
cases open a nd  workin g. A numb er of  th ose , as I  ind ica ted , hav e been
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held up pending the clarifications of the regulations with respect 
to the  issues involved in their application to circumstances th at were 
not foreseen.

Mr. Curtis. Just so we avoid mixing the calendar years, is it your 
response that  you do not have the figures for the number of audits 
which were initiated in calendar year 1975 ?

Mr. Smith. I don’t have them available to me right  now. I have 
them available in our system and will certainly provide them for 
the record.

Mr. Curtis. Mr. Chairman, I wonder if  the record can be reserved 
for a breakdown for each of the calendar years 1973, 1974, 1975, and 
1976—the number of audits which were initiated, the number of aud its 
completed and the findings for the completed audits.

Mr. Dingell. I think tha t would be very helpful. Without objection, 
so ordered.

[The following information was received for the record:]
Audits Opened and Closed During 1974-1976

Responses to items a, b and d inc lude only inform ation  pertaining to independ­
ent crude oil p roducers .

(a) Number of audit s opened—1,894: January through December 1974, 119; 
Jan uar y through December 1975, 761; and Jan uary through September 1976, 
1,014.

(b) Number of aud its closed—1,283: Jan uary through December 1974, 24; 
Jan uary through December 1975, 444; and Jan uary through September 1976, 
815.

(c) Approximate size of producers in cases closed to da te : The information 
provided below is lvased upon a project conducted August 10, 1976, in which 
1974 Oil and Gas Reserves Survey volume data was made available for  crude 
producer cases ini tiat ed aft er July  1, 1974. The following information per tain s 
to only closed producer aud its during thi s period with reported volumes (501).

Selected  producer audits closed during  Ju ly 1, 797.) through August 10, 1976, 
classified by annual crude oil production

Annual production—volume, in barre ls:
1-10.000 ____________________________________________________  144
10-50,000 ___________________________________________________  142
50.000-100.000 ______________________________________________  74
100,000-500,000 _____________________________________________  99
500,000-over _______________________________________________  42

(d) Amount of settl eme nts—$13,986,598: Jan uary through December 1974, 
$48,815; January through December 1975, $4,246,688; and Jan uary through 
September  1976, $9,691,095.

Mr. Dingell. Afte r further scrutiny of the record and particularly 
of the response of FE A to the question of counsel, the Chair  may wish 
to ask some additional questions for some further information. I 
think  i t would be he lpful to know the amounts recovered, the penal­
ties and so forth. I would like to have some appreciation as to the 
size of the companies involved, the number of majors, and how many 
were just independent producers with out refining capabilities.

The Chair recognizes the gentleman.
Mr. H ill. Mr. Chairman, if I may, I also would like to provide 

for the record a narrat ive regarding the history of the compliance 
program. Ear ly in 1974 when FEO was using the Internal Revenue 
Service primarily during the embargo period, the principal focus 
of the  compliance people in the field was essentially gasoline retailers 
and heating oil dealers, because of the tremendous difficulties tha t
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were being experienced by our consumers both on the price side and 
on the allocation side. In late 1974 and 1975, the program began to 
shift to the large resellers, particularly of fuels to utilities  and large 
resellers of propane and heating oil, moving somewhat away from 
the retail sector.

By late 1975,1 think  a very robust compliance program had evolved 
covering all the sectors of the petroleum industry  in varying propor ­
tions. We discussed tha t somewhat with you last year, but we would 
like to put tha t as a par t of the record, too, to show this shif t and to 
give some indication as to how we are moving into the areas now tha t 

» we had not done before just  from a resource management point of
view.

Mr. Dingell. Mr. Hill, I think tha t would be helpful in terms 
of giving us perspective and giving the agency an opportuni ty to

* have a fair input into the hearing.
[The following statement was received for the record:]

H istory of Com plianc e P rogram

Crude oil prici ng contro ls were introd uced in 1973 with  the  passage of the  
Emergency Petroleum Allocation Act (E PA A) . The Fede ral Energy  Admin istra- 
iton (F EA ) is responsible for  both adm inis tering and enforcing  the  provisions 
of this Act, as well as  the  Energy  Policy and Conserva tion Act (EP CA ) of 
1975 and the  Energy Conservation  and  Produ ction  Act (EC PA ) of 1976. The 
underlying intent  of these  acts  is to moni tor and control crude  oil pric ing while 
still  encourag ing increased domestic crud e oil production. The FEA has  developed 
a set of regu lations which implem ent the  basic petroleum pricin g and alloca­
tion requirements of these  Acts.

Beginning with regu latio ns estab lishe d as a result of the Economic Stabiliza­
tion Act (ESA ) of 1970, as amended, and  c arri ed forw ard pur sua nt to the EPAA 
of 1973, crud e oil price  rules have employed the  concept of a “two-tier” price  
system. This  system provided  for a ceiling  price  on “old” oil (1972 production 
leve ls), but allowed “new” oil (t h at port ion of tota l production exceeding 
old oil levels) to be sold at  free ma rke t prices. In additio n, “rele ased ” oil could 
also be sold at  free  mar ket prices. "Released” oil is defined as a bar rel  of old 
oil from a cer tain  property th at  is released from the  ceiling price  rule  due to a 
new barrel of oil being produced from the same property.

On December 2 2,1 975 , the  P resi den t signed the  EPCA which both exten ded and 
significantly  amended the pricing regu latio ns of the EPAA. The EPCA provides 
for a 40-month  pricin g program beginning Feb ruary 1, 1976, with contro ls on all 
domestic crude oil production.

The previously price-controlled “old” crude oil, estim ated  to comprise 60 per-
* cent of all domestic production, was term ed “lower-tier” oil. “New” oil was 

refe rred  to as “upper tie r” oil. FEA ’s imple ment ation  of the EPCA pricin g pro­
visions was ap proached in th ree stages.

The first stage, which became effective Febru ary  1, 1976, was intend ed to resu lt 
in a maximum weighted  average first-sale price  ( “composite price ” ) of $7.66 per

* barr el for d omestic crude oil.
The second stage, which became effective March 1, 1976, implemented regula­

tions for upward adjustment of  the composite price. The regu lato ry provisions 
adopted in both these stages were applicable to all domestic crude  oil production.

In the thi rd stage, which is presently  being planned,  FEA will subm it to 
Congress just ifica tion  for increa ses in the composite price esca lator s. The third  
stage  will also consider the need for add itional incent ives for usua lly high-cost 
domestic produ ction methods such as terti ar y recovery, deep horizons, and  off­
shore  leases.

Prior to the  completion of action  on the  third  stage  implemen tation of the 
EPCA, Congress enacted the Energy Conservation and Produ ction  Act (EC PA ) 
on August 14, 1976. The ECPA gives high prio rity  to the implementation  of 
incentives for the  applic ation of “ter tia ry  enhanced recovery techn iques ” by 
removing the form er three perce nt lim itat ion upon the produ ction incentive 
adju stme nt. An additio nal fea ture of th e ECPA is th at  “s trip per  w ell” oil is  ag ain

84-8 24  0  -  77  - 6
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released from price controls . “Stripper well” oil had not been regu lated  under the  EPAA of  1973, but  had been controlled at  the upper tie r unde r the EPCA of 1975.
In the early days of the Program under IRS, compliance efforts focused on violations which were readi ly apparent,  easily remedied, and most often the  sub­jec t of consumer complaint. In other words, most of the effort was concentrated at  the  re tail  and wholesale levels.
In late  1974, the FEA institu ted  a substan tial  reordering of prio ritie s in its compliance program. Efforts  were redirected away from the retail  level and towards refiners and crude producers.
This redirection is demonstra ted by the following s tatistics. RARP staffing has increased from 64 on-site aud itors at the inception of FEA, June 26, 1974, to a presently authorized ceiling of 293 resident audi tors . Staffing in the Crude  Pro­duce r program has also increased from close to zero to almost 200 positions. In addition, the  number of audits opened in the Crude Prod ucer Program has  in­creased from 119 in 1974 to 1,014 in 1976.
Mr. Curtis. Let me return now to the current calendar year. Mr. 

Smith, you indicated you have completed 1,397 audits as I under ­
stood the figure. Now these audits that  have been completed were, 
as indicated in the previous response to Mr. Eckha rdt, generally 
speaking small and independent producers as distinguished from 
large independent producers and it is in these cases th at you found 
roughly a 49 percent noncompliance. I understand that  the range 
is significant. What is the cumulative dollar amount of overcharges involved in this noncompliance ?

Mr. Smith. The amount of the overcharges discovered in those 
cases is $12.5 million and that  represents P/2 percent  of the total dollar 
volume of the transactions  involved in those same audits.

Mr. Curtis. You have remaining open and not completed 594 audits. 
I take it that within this grouping are the audits of all the major oil companies.

Mr. Smith. Yes.
Mr. Curtis. Which I understand no one of which has been com­pleted.
Mr. Smith. Yes; and neither have the lareg independent producers. 

Mr. Curtis, if I could elaborate just a minute, our overall str at ­
egy for crude oil compliance is to get the biggest producers first 
because they account for most of the oil. In moving into the program, 
we ran into a number of the issues that had to await regulatory resolu­
tion and so were able to apply the existing regulations only in the 
case of the smaller producers. We continued the program by getting 
the largest of the smalls, if you will, bv trying to find as many 
as we could to whom we could apply the exist ing regulations. T hat is 
why the dispar ity between the results to date and what we expect to 
find when we get into the big volume producers.

Mr. Curtis. Well, I take it the numbers are tha t you have got audits 
either completed or outstanding on roughly 10 percent of the numbers 
of producers but a much more significant proportion of the oil in production.

Mr. Smith. Exactly.
Mr. Dixgell. I recognize the gentleman from Texas.
Mr. E ckhardt. I just wanted to clear this up. I assume th at these 

results you have got from the limited number of the audits projected 
out would give the $500 million in overcharges for the period in ques­
tion that Mr. Hill has referred to on page 22 of his testimony and 
I believe also Mr. Smith used that figure a moment ago in discussion with me.
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Mr. Smith. Yes, sir.
Mr. Eckiiardt. I guess it was Mr. Hill and I  think Mr. Smith made 

it clear that  tha t applied to both large and small companies, it is 
a projection of the whole field.

Mr. Smith. Yes, sir , and the projection on the large ones is based 
on the results of preliminary audits  to date. It  is more than  just a 
mathematical projection of the $12.5 million so far  across the total 
industry.

Mr. Curtis. Let me ask a few questions on that. You mentioned in 
response to an earlier question tha t with respect to producers who

* produce from a number of propert ies and especially in cases whole 
those properties are widely scattered throughout the country tha t 
you made complete audits in part.  Do you have part ial completions 
of the number of the remaining  594 and is that  the basis for your

* estimate of $500 million in overcharges ?
Mr. Smith. That is right, Mr. Curtis.
Mr. Curtis. These are partial  completions ?
Mr. Smith. I am sorry. When I say part ial completions I don’t 

mean we have completed par t of thei r properties. Wha t I mean is 
that  we have done a substantial amount of audit work, identified 
substantial divergencies in classification, and have adjusted  for the 
resolution of the outstanding issues in making this estimate. Based 
on the work done on those cases to date, our estimate is tha t we 
are going to get something in excess of $500 million. Frankly, the 
estimate by the auditors is substantially larger  than that . I have been 
burned often enough by that.  Auditors tend to get optimistic about 
the extent of the refund and I have reduced that.

Mr. Curtis. What is the est imate ?
Mr. Smith. They come a lot closer to $700 million, but I am only 

saying over $500 million.
Mr. Curtis. Are you reasonably confident that there is at least $500 

million ?
Mr. Smith. Yes; I am. I am confident there is more than that  

out there but I am not willing to go on the line as to exactly how 
much more at this point. I am confident that  there is at least tha t 
much and some more.

Mr. Curtis. Can you give us some estimate of whether the per-
* centage of violations—that is, 49 percent violations which you found 

with the small independent producers—is characteristic of the ongoing 
audits? Are you finding violations in 50 percent of the cases?

Mr. Smith. In  the 594 open cases ?
Mr. Curtis. Yes.
Mr. Smith. Well, all 594—no, that  is an overstatement. The vast 

majority  of the 594 are potential  violations which is why they are 
still open and have been held up. If  they had found out tha t there 
were not any violations, they would have been closed.

Mr. Curtis. So you have completed audits of 1,397.
Mr. Smith. That is right.
Mr. Curtis. Half of those have closed out with no violations shown.
Mr. Smith. That  is right.
Mr. Curtis. Ha lf have shown violations.
Mr. Smith. That is right.
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Mr. Curtis . In  the  aggre ga te amount of $12 mil lion , bu t as you 
po int ou t betw een 1 and 2 per cen t of  the  receip ts collec ted by the  
producers.

Mr. Smith. Yes.
Mr. Curtis. In  th is universe.
Mr. Smith. Yes.
Mr. Curtis. An d the  second univ erse  ou tst andin g which is 594, 

the reason fo r thei r noncomplet ion at th is da te is th at the vas t 
majo rity th en have  shown compliance problem s.

Mr. Smith. Th at  is rig ht .
Mr. Curtis. And  th at  th ei r noncompletion re lates to  a non compliance 

so th at  you migh t expect upwa rds of  70 or 80 percen t of those will 
tes t out as nonc ompliance.

Mr. Smith . E xa ctl y.  Tha t is exa ctly  rig ht .
Mr. D ingell. I am curious.  aMr. Curtis. W hic h means of the  10 percen t of pro duc ers  th at  you 

are  au di tin g you fou nd much more  th an  50 percen t in vio lation?
Mr. Smith . Yes.
Mr. Curtis. Mr . Hill  in response to the  reflective concern of  the  

chairma n of the  commit tee on the  need to pursu e with alac rit y the  
compliance program  men tioned th at  it must be appli ed  with speed 
and  efficiency because th ese are  long-standin g v iola tion s a nd the  lo nger 
the y exis t it becomes much  more difficult to  recoup the amoun t of  t he  
ove rcha rge because of cash flow problems,  reinve stm ent , et  cetera.  Now 
th at  th e so-cal led pr op er ty  d efin itional  problem s have  been dealt  wi th 
in the  ad minist ra tiv e finalit y, can you give the  committee a dat e 
when thes e ou tst an ding  audit s may  be completed?  Is  it wi thin the  
nex t couple months  ?

Mr. Smith. No ; it  is not wi thin the next coup le mon ths. We are  
ta lk ing ab out 6 to 9 months.

Mr. Curtis . Wh en is the  first  au di t likely  to be com pleted of a 
majo r oil comp any  ?

Mr. S mith. I  wou ld pre fer , Mr. Cu rtis, to provide the  ans wer 
fo r the  reco rd af te r con sul ting  in more  detail  with  my people on 
the  ind ividual sta tus of  the  audits.

Mr. Curtis. Mr. Ch airma n, I won der  if  the  reco rd might  be 
reserved  at  th is po int  for the  sta tus repo rt th at  Mr.  Sm ith  just 
desc ribed on each of the  audit s wi th a pro jec ted  complet ion date. *

Mr. D ingell . I think  th at  would be ve ry help ful.
[Th e fol low ing  inf orma tio n was received fo r the  re co rd :]

Status Report on Audits „
Compliance has given top prio rity  to completing  the open crude producer 

aud its of the  20 major oil companies. These companies account for approximately 
70 percen t of tota l domestic production.  These aud its were based on a sample  of 
the companies leases and cover the period from September 1973 to September  
1975. Much of the  a udit work at the major refiners is complete but the audit  re­
sults must be reevalua ted in light  of the prop erty  definition  clarification issued 
August 26, 1976. One must  under stand that  crude produc tion aud its at the majors 
are  ex tremely difficult because of the ir size. For  example, the largest number of 
leases operated by a major is over 8,000 whereas most independent crude pro­
ducers have less tha n two hundred lease holdings. Unti l this  first phase of aud its 
is completed and future  aud it requirements can be determined, it will not be 
possible to  project a completion date  of the audits of crude  holdings of the major 
oil companies.
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Mr. Dingell. I  am rather concerned about audits prepared with re­
spect to the majors because, as I gathe r it,  the audits are not all going 
forward.

Mr. Smith. They are now, Mr. Chairman. They are now in progress 
because we have been able to  resume them since the issuance of the 
proper ty definition in August.

Mr. Dingell. I think tha t would be very helpful for us to receive.
Mr. Smith. Mr. Chairman, I think  to give a balanced picture I 

should elaborate on my earl ier response to Mr. Curtis ' question about 
finding more than half of those we opened aud its on in violation. The 

w reason for that is tha t we have tried to carefully target the selection of
people for audit based on the  reports  available to u s; fo r example, an 
analysis of the FEA form 90's for people who show higher proportions 
of new oil and any other indications we can find. We have tried  to 

w target our audits  on those people who appear to be most likely in
violation. I t would be misleading in the extreme to generalize from the 
experience of these carefully  targeted audits to arr ive at a conclusion 
tha t well over ha lf of the 15,000 crude oil producers have in fact been 
in violation of the regulations. There is simply no basis for  that kind 
of a conclusion.

Mr. Curtis. Your targeted group shows much more than  hal f in 
violation.

Mr. S mith. Yes. The point is though the people we select are those 
who appea r to be most likely the violators so we have taken a very 
unrepresentat ive sample of the universe of 15,000 crude producers. 
We have looked at many more who showed no evidence at a very 
early pass tha t there would be any reason to suspect a violation at 
this time and never even considered them. The only point I want 
to make is tha t there is no basis whatsoever for coming to a con­
clusion that  hal f or more than  half  of all the  crude producers in the 
country have violated FE A’s regulations. We have selected here a 
sample of a little less than  10 percent of them, and tha t has been a 
sample tha t has been carefully  selected based on what we can know 
about the likelihood of a possible violation. Wc found more than 
half of tha t sample in violation which simply says we have had a 
reasonably good system for targetin g crude producer audits.

Mr. Dingell. I applaud that . You have indicated then tha t your 
« unrepresentative sample indicates tha t you have violation of 1 in 2

or 50 percent. I am advised here by Mr. Curtis that i t is bette r than 50 
percent.

Mr. Smith. Yes.
• Mr. H ill. To elaborate a lit tle bit more we have an internal system

in FE A where we take our past experience and look at situations 
which seem to lead to violations of the regulations. We take our data 
from the form 90 and determine tha t certain kinds of data images 
or reflections in the data also can lead to instances of higher violation 
in certain situations. We have done that  examination and picked 
those from this computer profile which indicate the most likelihood 
of violations. It is like the IRS system.

Mr. Smith. Mr. Chairman, if our targe ting system were good 
enough, we would show 100 percent violation or nearly  100 percent in 
those people selected for  audit.
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Mr. Dingell. I  appreciate that. What  we are really talking about then is the level of something on the order of 65 percent of your 10 percent sample.
Mr. Smith. Tha t is r ight. That should be taken as a confirmation that  our targeting system is working and helping us improve the efficiency of the program. It  should not be taken as a conclusion by any means tha t anything like tha t percentage of crude oil producers has in fact been violating FEA  regulations.
Mr. Dingell. I  am not drawing th at inference. As a matter of fact,  the next question I  propose to ask is what can you tell us about the 90-plus percent tha t you have not begun audi t on? Where do they fall as fa r as violation? Can you give us any appreciation on that?Mr. Smith. No, sir, I can’t. All I can tell you is-----
Mr. Dingell. You have made some projections of approximately $500 million in violations. Now is tha t just with regard to the 10 percent you have audited ?
Mr. Smith. Yes, sir.
Mr. Dingell. Or with regard to the industry as a whole?
Mr. S mith. Tha t is the 10 percent, by the evidence available to us, which appear to be most likely in violation. I  cannot tell you anything based on statistical results about the rest of the industry. I can tell you tha t a substantia l number of the remainder have gone through tha t target screening system and have not yet been selected because there was no evidence to lead us to think they would be high proba­bility violators. Tha t does not mean we can-----
Mr. Dingell. Wha t was the number of those that have gone through your screening system ?
Mr. Smith. I will have to get t ha t for the record.
Mr. Dingell. Would you, please.
Mr. Smith. Yes.
Mr. Dingell. Now, you have $500 million in violations with less than 10 percent of the industry involved. Admittedly, we are agreed tha t this is a high 10 percent or a 10 percent by reason of your pre­liminary screening. What can you tell us about the other 90-plus pe r­cent? Where do they fall and how much money is involved in the balance of the industry?
Mr. S mith. The answer is, Mr. Chairman, we cannot tell you any­thing  with certain ty about the remainder of the industry except that we can say tha t the probability  tha t the remainder of the indust ry would be in violation to this same extent is virtua lly zero.
Mr. Dingell. Vir tually  zero.
Mr. Smith . To the same extent. I grabbed the best targets, picked the cream off the top, went to work on them, and found that about 65 percent of them are in violation. Now I simply can’t tell you anyth ing with certainty about the remainder except that they present a less likely opportunity for violations than the ones we did pick.
Mr. Dingell. As a matter of fairness to those in the 10-percent, sample you are looking at, why don’t you go afte r the rest of the industry?
Mr. H ill. Let me take that.
Mr. Dtngell. You ought to figure out what their level of viola­tion is.
Mr. H ill. Mr. Chairman, when we submitted our budget last year 

we laid out to the appropriations committees the overall audit program
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indicating 10 categories, among them crude producers, refiners, and 
resellers, and the level of frequency on which audits would be per­
formed. I would be g lad to provide tha t to you and your stall for 
your information. It  is confidential information, but I think you 
will see tha t throughout the course of the program every crude 
producer will be audited. Some will be audited more frequently than 
others, but that  was all laid out in our budget justification.

Mr. Curtis. I do not understand tha t every producer will in fact 
be audited, is that correct ?

Mr. Hill. What is the frequency variations ?
* Mr. Smith. I will have to provide for the record the percentage 

of the total coverage involved. The concept, Mr. Chairman, was 
to first audit all refiner producers, both major and small refiners. 
All of them would be audited. That  accounts for about 65 percent of .

* the total production. Then for the remaining 35 percent of the total 
crude produced in the country, select 20 percent of the independent 
producers who accounted for the majori ty of the volume. This 20 
percent accounts for about 85 percent of that volume produced in 
the independent sector. Thousands of little guys account for the rest 
of it. The plan is to audit all of the 20 percent during the life of the 
regulatory program and then screen the remaining 12,000 or 13,000 
little ones through the targe ting system and audit as many of those 
who looked like potential violators as we could with the resources 
available.

Mr. D ingell. Can you tell us how many you requested in terms of 
numbers of auditors and how many you got ?

Mr. Smith. Yes, sir.
Mr. D ingell. Can you tell us how many ? Can you also tell us the  

frequency of audit  ? Furthermore, I  would like to know the difference 
between the numbers of audits you could have carried out with the 
personnel you requested and the number of audits you are carrying 
out with the number of auditors you actually got.

Mr. Dingell. Can you give us some appreciation of tha t now and 
a more definitive statement for the record ?

Mr. Smith. The President’s budget, Mr. Chairman, contained a 
request for 1,326 personnel in the compliance program, an increase 
of 263 over its authorized base staffing of the previous fiscal year.

* That  was for fiscal year 1977.
Mr. Dingell. That is what you requested ?
Mr. Smith. Yes, sir.
Mr. Dingell. 263 more.

* Mr. Smith. Yes.
Mr. Dingell. What was the number you had last year ?
Mr. S mith. The appropriations committees and the appropriations 

bill approved that  staffing level for the program, sir.
Mr. Dingell. They approved 263 ?
Mr. Smith. They approved 263 more for a total staff of 1,326.
Mr. Dingell. Of auditors ?
Mr. S mith. That is total staff in the compliance pro gra m; auditors, 

managers.
Air. Dingell. Secretaries, custodial employees, and tha t sort of 

thing?
Mr. Smith. Yes.
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Mr. D ingell. In  terms  o f enforcement  they may  be useful b u t ------
Mr.  Smith. They  are  necessary to sup port the  auditors, Mr.  Cha ir ­

man.
Mr.  H ill . Th at  is fiscal ye ar 1977.
Mr. D ingell . Sir?
Mr. H ill . Th at  is fiscal ye ar 1977.
Mr. D ingell. Can  you give us some appre cia tion of your requ est 

fo r 1978?
Mr. H ill . I canno t at thi s po int , Mr. Chairman.
Mr. D ingell . I th ink th at  would be he lpful.  Is  it too early  to give 

it?
Mr. H ill . Yes, sir.
Mr. Smith . The  Pres iden t has  no t ye t made  a decision on th e budget 

levels to r eque st f or  1978, Mr. Ch airma n.
Mr. D ingell. Can you give us some appre cia tion of how many 

of the  personnel you have  out lined to  us are  in fac t invo lved  in crude 
oil p ric ing an d th e crude oil p ric ing aud it ?

Mr. Smith. Yes, sir.  In  th e ma ter ial  th at  we will submit  in response  
to the  ea rli er  ques tion  by Mr. Cu rti s we will  outl ine and give  you a 
sum mary of the  distr ibu tio n of those personnel across  all 10 of the 
compliance program s th at  we are  op erat ing and  outlin e expli cit ly 
the  tot al numb er of personne l devoted  to  the  crude pro ducin g area .

Mr. Dingell. Could you give us also a horsebac k est imate  righ t 
now?

Mr. Smith . Mr.  Ch air ma n, it is on the orde r o f some 350. That  is to 
the bes t of my recollec tion, sir. Th at  is in the  independent cru de pr o­
ducer area . The ma jor s th at  acco unt fo r most of the  pro duction, the 
au di t of crude production in the ma jor s is i ncorp ora ted  as par t of the 
ong oing refinery  au di t pro gra m and the re are  no specific num bers of 
people de voted to th is. Th at  is simp ly a questi on of d ire cti ng  the e ffor ts 
of the  residen t teams in the  m ajo r refiners to  tha t pa rti cu la r area .

Mr. D ingell. A s opposed t o major  oil ref iners?
Mr. Smith. Yes.
Mr. D ingell. W e want to keep th at  st ra ig ht  because we somet imes 

use the  wo rds d iffere ntly a t di fferent  times.
The C ha ir is go ing  to y ield  back  to counsel.
Mr. Smit h . T ha t ma ter ial  will be pro vid ed  in detai l for the record , 

Mr. Chairma n.
[The fo llowing  informa tio n was received f or  the re co rd :]

Compliance staffing—fiscal year 1977 authorization
Prog ram:

Importers _________________________________________________  19
Crude oil resellers___________________________________________  18
Independent crude producers___________________________________ 336
M aj or  re fine rs ________________________________________________________ 337
Small refiners______________________________________________  52
NG L______________________________________________________ 99
Propane resellers____________________________________________  36
Propane retai lers____________________________________________  63
Res el le rs—O th er ______________________________________________________172
Retailers—Other __________________________________   32

Mr. Curtis. Ju st  to  summ arize, Mr. Sm ith , o f the  10 percent  tar ge ted 
audit s, as I un de rst and it the pro ducer subjec t to those audit s a ccounts  
fo r some 80 percent o f dom estic  production.
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Mr.  S mit h . That  is r ight .
Mr. Curtis . You believe  th at  you have  vio lat ion s of  th at  ta rgeted  

gro up  in excess of 50 pe rce nt,  you do n' t know how much, and th at  th e 
do lla r a mount s involved  a re ra ng in g between your cert ain  o r confident 
est imate  of  $500 mil lion—tha t is, in addit ion  to t he $12 mil lion  of those 
alr ead y com pleted—and cou ld ran ge  as hig h, based upo n yo ur  au di ­
to rs ’ es timates, as $700 million, th e b ulk  of t he money is  invo lved  in the  
594 cases which are yet to be com pleted and th at  you are  loo kin g fo r­
wa rd to a com plet ion da te of rou gh ly between the  next 6 to  9 m onths 
fo r th is  universe of uncomple ted  audit s. I f  your  au di ts  are  no t com­
ple ted  fo r the  rem ain ing  6 to 9 m onths , how can you tak e act ion  per- 

w spectively wi th resp ect  to  these pro ducer s which wou ld recover the
amount of the ove rage  in the prog ram which was suggested  in Mr. 
H il l’s st ate me nt any where  in the ne ar  t erm  ? Does th at  mean th at the 
reco very to the exten t th at  it exists  will  be defer red  un til  the end of

* 1977 th roug h 1978 ?
Mr. Smit h . The recovery  f rom  any  in div idu al pro ducer , M r. Cu rtis , 

has to  be de ferre d o f course u nt il t he  au di t is comple te an d the  rem edia l 
orde r is i ssued .

Mr. Curtis . Then I tak e it  th at  there  could  be an appea l fro m the 
rem edial orde r both in in tern al  review wi thi n FE A  and  then  court  
appeal ?

Mr. Smit h . Yes; t hose ar e possible .
Mr. Curtis. I s it  conceivable th at  th at  ma chine ry could get  us 

bevond the 40-m onth  c ontro l pe riod which would term inate in May  of  
1979?

Mr. Smit h . I don’t t hi nk  so. I  d on 't see th at  i t could  be th at way. I t  
is conce ivable if we went int o lit iga tio n on some of  the  points . Mr. 
Wi lson advises  me th at  the lit igat ion could well ext end  beyond th at  
per iod .

Mr. Curtis. Is n’t the re an ince ntiv e on the pa rt  of  producers  to in 
fac t l iti ga te  necessary m at ters  beyond the contro l period  ?

Mr. Smit h . I  am not su re because FEA  ha s the  autho ri ty  to  fa shion 
the  ap pr op riate remedy  even beyond the  con trolled  per iod . Th is is 
inc orp ora ted  in t he law i tse lf i n th e E PA A.

Mr. Curtis. The EPA A  would do th at  wi th respec t to these pr o­
duc ers  fo r a period  beyond th e co ntrol per iod  ?

Mr. Smit h . I f  it needed to , yes.
* Mr. Curtis. Both neces sitating  a blanket extens ion of  th at  con trol 

prog ram beyond the per iod , is  that  co rrect ?
Mr.  S mit h . Yes.
Mr. W ilson. Ye s; ou r savin gs clause  expressly  allows tha t.

* Mr.  Curtis. T ha t re cov ery  w ould be in some p eriod in 1979 or  1980.
Mr. W ilson. O f course  you wou ld have enormous mec hanical  prob ­

lems such as ev eryb ody is sell ing  crud e oil  at  th e m ark et price and some 
peop le sel ling below th at . You  wou ld alm ost  have to con tinue an 
ent itle me nts  program  or som eth ing  of th at  sort.

Mr. Curtis. T he redeem ing  g race of  the cu rre nt  prog ram is if  you 
compel  some pro ducer  to cla ssi fy his old oil in pr op or tio n to  the  
amoun t of the  past vio lati ons th at  the  e nti tlements  p rogram  equalizes  
the  refinery  level so tha t you do n't  get a pr eferred cus tom er prob lem, 
is th at  correc t ?

Mr. W ilson. That  is  rig ht .



Mr. D ingell. Am I fa ir  in in fe rr in g th at  the sta nd ard per iod  fo r 
audit , correc tion , and penalties, et cete ra, fo r those  in vio lation of the 
reg ula tions  will  be 6 to 9 months?

Mr. Smith . No, sir.
Mr. D ingell . Y ou h ave  in dicated th at  tha t would be the  case in con­

nect ion with these a pprox im ate ly 10 perc ent.
Mr. Smith. Tha t is rig ht . Th at  is the case wi th these open cases 

because these  are  the  larges t and mos t complex of the en tir e set of 
cases, Mr. C hairm an. T hat  is the  reason i t is go ing  to take  a s ubsta nti al 
amoun t of tim e to  complete them  even tho ugh we have  done  all  the  
work we could  do up to  th is p oint  on them .

Mr. D ingell . Y ou say the  l arg est  and mos t complex . The n, you are 
ta lk ing abou t the  larges t of your p rod uce rs or------

Mr. Smith . Bo th. Bo th the  largest pro ducer s and  t he  l arg est do lla r amoun ts involved, yes.
Mr. H ill. They will vary,  Mr. Ch airma n, from case to  case. Some of 

these  590 cases may be closed in the  n ex t seve ral weeks, some of them 
may no t be closed for 6 months, some 9 mo nths . Some will  be lit igated , 
some will  no t be lit iga ted . They  will  va ry int ern all y.

Mr. S mi th . The  6 to 9 mo nths  re ferre d to my estimate to wr ap  a ll of 
those up t ha t tur n ou t to have viola tion s, Mr. Chairm an.

Mr. D ingell. Mr. Cu rti s has  asked you fo r your  comm ents wi th 
respect to these v iolations overl appin g th e end of the  perio d fo r control 
set out in EP CA. I am troubled about thi s. Ar e you prepare d at  th is 
tim e to  make a ny recom men dations  about wha t we are  to  do if such an 
overla p does occur?  I t would seem to be p re tty  obvious  w hat t he  l egi s­
lat ive  in tent  was w ith  rega rd  to such vio lations . Maybe you would w ant  
to th ink abou t th at  and give us some su ggestions o r comments.

Mr. Smith. I  would prefe r to have a chance to study th at  a  lit tle  
bit  before we give  you an answer.

Mr. D ingell . I think  th at  would be f ai r to  all of us.
[The followin g in form ati on  was received f or  the  record :]

Statute s Under W h ic h  FE A’s Office of Com plianc e E nforces  P ricing , 
Allocation, R ecord Keepin g and Reporting  R ules

The FEA’s Office of Compliance presently enforces pricing, allocation, record keeping and reporting  rules which have the ir authorization in a number of st at ut es :
(1) Energy Conserva tion and Produc tion Act (P.L. 94-385, 8-14-76).(2) Federal Energy Administ ration Act of 1974 (P.L. 93-275, 5-7-74 as amended by P.L. 94-332. 6-30-76 and P.L. 94-385, 8-14-76).
(3) Emergency Petro leum Allocation Act of 1973 (P.L. 93-159, 11-27-73, as amended by P.L. 93-511, P.L. 94-99, P.L. 94-133, P.L. 94-163 and P.L. 94-385).(4) Emergency Petro leum Allocation Act of 1975 (P.L. 94-99, 9-29-75 as amended by P.L. 94-163).
(5) Economic Stabilization Act of 1970 (P.L. 91-379 as amended by P.L. 93-28 and P.L. 92-210)—incorporated , in par t, by reference in numbers 1, 3 and 4 above and by incorpora tion of rules issued p ursuan t to  the  ESA.
(6) Energy  Policy and Conservation Act (P.L. 94-163, 12-22-75 as amended by P.L. 94-385).
Mr. D ingell. Now T have a f ur th er  question . We have been addre ss­

ing  ourse lves to the  10 percent bein g audit ed . W ha t will tran sp ire 
with reg ard to the  othe r 90-plus percen t of the producers?  How are  
you going  to assu re th at  there  are  no vio lations in these inst ances 
if  you a re n ot au di tin g ?



95

Mr. Smith. We use the same approach the Internal Revenue Service 
uses, Mr. Chairman, and without  going into too much detail that is 
how we developed the  approach. A number of our people have come 
from the Internal Revenue Service plus we have worked with them 
in developing the approach to this program and the approach to 
the remainder of the universe. As to the large number of small p ro­
ducers who account for a small p art  of the production, the procedure 
will be to continue to screen the repor ting forms.

For example, on the P-124 tha t was instituted in conjunction wi th 
the first stage rulemaking to get the pricing  data, we have devised 

» a second stage of tha t form requiring more detailed reporting  by the
first purchaser  on a prope rty by property  basis from the people from 
whom he buys crude oil explicitly as an input  to the compliance target 
selection program for crude oil producers. In effect it will be used

* the same way as the 1040 is used by the  IRS. We will collect this data  
monthly and screen it, and when we see the right kinds of variations  or 
the righ t kinds of indicators we will select th at part icular small pro­
ducer for an audit.

Mr. Dingell. Am I fai r in saying tha t you propose to go through 
a pattern of screening through smaller and smaller mesh to try  and 
catch the violations in terms of descending order  of probabilities, of 
magnitude of money involved and of size of producers involved?

Mr. Smith. Well, the magnitude of the transactions involved, Mr. 
Chairman. In other words, there are two components to the program. 
The first is to assure compliance on a universe basis by tha t fraction 
of the universe including the major refiners and the large crude pro­
ducers who account for the majori ty of the production, and then 
to screen the remainder of the producers and devote the available 
resources to those who appear most likely to be in violation.

Mr. Dingell. Can you give us some appreciation of how long the 
screening will take?

Mr. Smith. Well, it will be a continuous process, Mr. Chairman, in 
the sense that the screening will go on continuously. We don't ever 
expect to audit every crude producer if  that is the sense of the chair­
man’s question. We don’t expect to audi t each of these 15,000 people 
nor do we deem it necessary to do so, sir.

Mr. D ingell. I  am only t ryin g to figure out how fa st you are going
* to get down toward the bottom and where you think the bottom 

is in terms of cost-effective auditing. Also, what will the unaudited 
residue be and why? I am not sure that  I have gotten answers on 
this matter.

* Mr. Smith. Yes, sir. I  think the  only thing  I can tell you, sir, is that 
we will go as far  as we can with the resources available and apply 
those resources to the producers who account for the largest amount 
of the volume. Given the ability  to conduct so many man-years of 
audits, we will see that those man-years go to those areas where it 
appears tha t the consumer may have been overcharged the largest 
amount. Tha t is the first criterion.

The second criterion which is the judgment of how far  one should 
go in a compliance program, is one that is resolved in the budget 
preparation  and appropriations process. I  can only assure the  chair­
man tha t I have always gone into tha t process on the high end of
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the scale and will continue to do so as long as I have the responsibility for submitting budgets.
In principle it would seem to me that  the easy criterion would be 

tha t as long as the program is a t least paying for itself in terms of 
refunds to consumers, i t is a program that  is worth its effort. Right 
now we have about a 5 to 1 ratio. We are getting  back not just in 
this program but in all 10 of our compliance programs, something 
close to $5 in terms of refunds, rollbacks and avoidance of potential 
overcharges to  consumers. We are getting about $5 for every dollar 
tha t we are spending on the program. Now unfortunately those don’t 
show up in an actual budget offset so i t is easier to convince some «people that  tha t is a good ratio than it is others.

Mr. Dtngell. Thank you.
Mr. Curtis.
Mr. Curtts. Thank you, Mr. Chairman. ♦
I would like to shift  to another aspect of the adminis tration of 

EPC A pric ing requirements. Just  to summarize the scenario of experi­
ence in adminis tering tha t program, the initial price regulations as 
Mr. Eckhardt pointed out missed the estimate of mix and missed the 
estimate of price on both the lower tie r of oil and the upper tier of 
oil creating a composite which was in excess of the statuto ry limit, 
tha t when that data  firmed up for you in June and FEA made the  
determination of the freeze which took effect July  1 and was as ini­
tially  proposed to remain in effect for 3 months and that had subse­
quently been extended for 3 additional months or 2 months.

Mr. Smith . Ju ly and August and then that was extended an addi­tional 3 months.
Mr. Curtis. At the time tha t FE A promulgated its regulations 

addressing the proper ty definition problem as well as the posted price 
clarification, et cetera, you had approximately $160 million in cumula­
tive overcharges resulting from the mix in the initial regulation, is 
tha t correct?

Mr. Smith. This is as of August ?
Mr. Curtis. In August when the regulation was promulgated, an 

overcharge that you were attempting to address by freezing the adjust­
ment on both lower and upper tier  prices and letting  the composite 
catch up which was moving by 10 percent.

Mr. Christie. The end of August the figure is about $160 million. *
In August, let me check and see what our projection was at tha t point 
in time.

Mr. Curtis. Well, in your September 28 letter to the committee 
you were showing preliminary data estimat ing $160 million in August. *Mr. Christie. Tha t was a projection, right.

Mr. Smith. It  turned  out to be $164 million on the basis of later  
data.

Mr. Curtis. As I  understand it the prospective change in the prop ­
erty definition which allows a calculation of the base period control 
level volumes to trea t separate reservoirs within the same proper ty 
for the first time in your regulatory  history, your preliminary data 
show that  tha t accounts for approximately a 1 to 1.5 percent shift  
from lower tier  to upper tier, is tha t correct ?

Mr. Smith. That is correct.
Mr. Curtis. A summary of your statement, Mr. Hill.
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Can  you give  us a do lla r value  on th at  ? Can  you exp ress th at  in 
do lla r terms  '?

Mr. C hristie. You mean th e di fference?
Mr. Curtis . H ow m uch is it valued  at ? I f  you get a 1 to  1.5 perc ent  

sh ift  fro m lower tie r to  up pe r tier , how  much fu rthe r ou t of compl iance 
with the  composite does th at  make you if th at  h olds?

Mr. Christie. L et me give you the  answ er. The difference  between 
a 1 percen t sh ift  and a 2 per cen t sh ift  in terms  of excess rec eip ts at  
the  end of J an uar y 1977 migh t be of the  or de r of $80 million—between 
$70 mil lion  and $80 mil lion  diffe rence at  the  end of Ja nu ar y.  Now

* it w ill v ary  fro m m onth to month .
Mr. C urtis . That  is $80 mill ion  a m onth ?
Mr.  Chri stie. N o ; th at  is to ta l cum ula tive by Ja nu ar y of  1977.
Mr. C urtis . By Jan uar y ?
Mr. Christie. Th at  is ri gh t ?
Mr. Curtis. Can you tel l us wh at figures you had to est imate  the  

impac t of the sh if t of lower tie r to up pe r tie r oil which wou ld result  
from the  change  in prop er ty  def ini tion  at  the  time you prom ulg ate d 
it in  Au gust ?

Mr. Smith . I ce rta inly  can,  Mr.  Cu rti s. We  ha d estimates  fro m as 
many people as though t the y knew how to add ress the  issue bu t we 
di dn ’t have any  specific inf orm ation .

Mr.  Curtis. You bas ical ly ha d no inform ati on , yet  you knew it 
would bias  the  composite?

Mr. Smith . The  direct ion  was  clea r, th at  is rig ht .
Mr. Curtis. Now in Fe br ua ry  of  1976 in implementing the  first  

stag e F EA  also co nsid ered  a t th at  t ime a redefin ition of prop er ty  and 
made  the fol low ing  sta tem en t:

Afte r considera tion of all the writte n and ora l comments submitted  in con­
nection with the first stage proceeding FEA determined  that  it was not possible 
at  that  time to eva luate with any degree of cer tain ty the effect on the propor­
tions of old, new and str ipp er well release crude oil that  would res ult  from 
a change in the basic property con cep t; accordingly, the reserv oir concept was 
not added to the definition of property .

App aren tly  in Au gust of th is year  you  sti ll had no means of 
evalu ati ng  the sh ift  th at  would occu r and yet you proceede d to 
pro mu lga te it  and th is was done  at a time when you were known 

4 to be cum ula tely  $160 mill ion out of  compliance.  Can you supp ly for
the com mit tee the rat iona le fo r taki ng  t hat step in the  absence of  in ­
forma tion d issu ade d you from  ta king  th at  step ?

Mr. H ill . M r. Cu rti s, let me bre ak  th at  into seve ral pa rts . I  th in k
• you have  to recognize  first  th at  the  whole prop er ty  def ini tion  issue 

was a question th at  took  a lit tle  ove r a ye ar  to eva luate. We  sta rte d 
th at  eva lua tion ea rly  or about mi-1975 and com pleted th at  effort in 
August o f th is  year .

The pr incipa l focus of th at  evalu ation  was to tr y  to de termine 
prob lems w ith  p ast  in ter pretat ions  o f the  p rope rty  defin ition or  a pp li ­
cations  in ter ms  of  th ei r imp act  on pro duction  and incent ives fo r 
pro ductio n an d the ease of ad min ist er ing the reg ula tor y com plia nce  
pro gra m.  We tr ied to develop a pr op er ty  definition which wou ld be 
not only easi ly appli ed  by those in the  field and  by FE A  audit ors, 
bu t also one th at  wou ld pro vide wi thin the  con tex t of  the composi te 
pric e a maximum incentiv e fo r p rod uct ion .

84-8 24  0  - 77 - 7
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The focus was on the theoretical side. We were unable throughout 
tha t period to determine or to collect data on exactly how much the 
shift from lower tier to upper tier might be. It  has been our experience 
tha t it is very hard  to predict those kinds of things in advance so 
you have to set up the regulatory program in terms of certain objec­
tives, in this case being to maximize production consistent with the 
composite price, then to collect the (lata once those interpretations 
are put  into the effect and to make any adjustments that are necessary 
once you have enough data. It is very hard to do tha t in advance.
The objective here again was to maximize production, not to change 
the ratio. We did have information tha t the shift  would be from <
lower to upper tier. Tha t was theoretical information and not hard  
data.

Mr. Curtis. Is it correct, Mr. Hill, tha t had the property  redefini­
tion not been promulgated tha t you would have recovered the overage f
by maintaining the freeze through the second 6 months had the overage 
occurred in the first 6 months ?

Mr. H ill. That  was our  projection, Mr. Curtis. At the same time 
I th ink-----

Mr. Curtis. Which is the statutory  requirement, is it not ?
Mr. H ill. Correct, but it was also our feeling tha t given some of 

the perverse incentives of the property  definition as it had been 
promulgated in August of 1973, it was more important,  since the 
property  definition is really the building block of the whole two tier 
regulatory program to establish an adequate property  definition and 
then to make whatever corrections were necessary to account for any 
excess receipts which resulted from tha t. In our minds, it would have 
been very detrimental to the long-term program in crude production 
to have avoided changing or improving the property  definition solely 
because of excess receipts.

Air. Smith. Let me also add-----
Mr. Curtis. Jus t one moment, Mr. Smith. Let me ask this.
If  you are evaluating the effects aft er the occurrence of the change 

in regulation, looking forward to making in the future whatever 
adjustment proves to be necessary, don’t you introduce an element 
of uncertainty in the regulations? Indeed, aren’t we speculating now 
tha t we will either need a legislative change adding 90 cents to the 
composite or effect a rollback in order to recover the overages in the *
beginning of next year? How does that fit with the objective of the 
act to set out a stabilized price structure over the 40-month period 
upon which producers may plan their  investment positions and con­
sumers may evaluate thei r consumption patterns  ? *

Mr. H ill. I think there is a great deal of uncertainty  associated 
with the whole composite price concept and its implementation un­
fortunately, but I think at the same time we have to recognize the 
tremendous importance, at least in terms of the overall regulatory 
program of having a robust and vigorous and good property defini­
tion. If  we would have tried in August or September to estimate what 
the impact might be, it is likely we would have been wrong so we 
would have made some p rior adjustment at the time we were making 
the change but then we would have had to come back again several 
months later and make a further adjustment. It  was our feeling t ha t 
it was better to have a one time adjustment, collect the data, feel
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confident about the im pa ct and make the ad justm en t once ins tea d 
of tryi ng  to pre dic t it and then  ha vin g to ad just ag ain  s everal months 
la te r to  co rrect the  error. So it was a m at ter of mi nim izing  uncer tain ty  
in a s itu ati on  we knew was goin g to  be uncer tain.

Mr . Curtis . I n ru lin g 1975-15 the Fe de ral En ergy  Ad minist ra tio n 
att em pted  t o lay to rest , as I un de rst an d it, the var iou s in terp re ta tiv e 
problem s th at  may  have  ari sen  in connection wi th the  pr op er ty  de­
finit ion.  In  August of  th is  ye ar  the reg ula tio n did  two th in gs : One, 
it made a perspectiv e cha nge in pr op er ty  def init ion  to incorporate  a 
res erv oir  concept and, two . it  re in ter preted  the  pr op er ty  def init ion  

> giving  ad mi nis tra tiv e fin ali ty to these in terp re ta tio ns  th ro ug h the
con trol per iod . Wa s the  re in te rp re ta tio n labe led “a dm in ist ra tiv e 
fin ali ty” an ov err uli ng  of the ru lin g of 1975-15 at  lea st in  pa rt?

Mr. W ilson. Possib ly in pa rt.  L et  me t ry  to e xp lai n the process th at  
we go throug h in one o f these  reg ula tions.  E ssen tia lly  you st ar t with a 
gen era l reg ula tio n whi ch is developed in the  bro ade st sort of concep­
tual  te rm s which is u sually d one on economic theory a nd  unf or tuna te ly  
at  the  time the Cost of  Living  Council  was do ing  many of t hese w ith ou t 
a g reat  deal of exp ert ise  in  the  in du str y.  You  then go ahead  and  t ry  to  
ap ply th at  reg ula tio n and you soon find th at  peop le come in and ask 
fo r gu idance  which  mea ns th a t you ha ve to s ta rt  is suing var iou s ru lin gs  
and  the  like  which in th e prod ucer  area I would say  the first  ru lin gs  
th at  we came ou t w ith  were ru lin gs  co nce rnin g s tr ip pe r well leases.

We also would run into othe r problems as the  com plia nce  effo rt 
wou ld s ta rt  ta ki ng  effect. The o ther  area in  which we ha d a g reat  degree 
of difficulty was wi th the n at ur al  g as liquid s where the  sam e p rod uce rs 
were  pr oduc ing  condensate  a nd  n atur al  ga s l iqu ids  and  w ere inqu iring  
exa ctly  how th at  was t reate d.  Since we had not  specifica lly set fo rth 
det ailed reg ula tions  in t hat  re ga rd , we had to  addre ss th at .

We  had a series of othe r ru lin gs  deali ng  wi th vario us  aspects of 
st ripp er  well produc tio n and othe r a spec ts o f c rude p rod uctio n. As t he  
com pliance  e ffort proceede d and more peop le came in, more questions 
were raised. We  began to see broade r issues th at  were  common to  a 
gr ea t numb er of peop le and th is  fina lly culminat ed in Au gu st 1975 b y 
issu ing  r ul ing 1975-15 which dealt  wi th a l arg e numb er of basic  i ssues 
wi th resp ect  to th e p ro pe rty  def init ion.

Once  you  do som eth ing  like thi s it in tu rn  raises new  issues, it bri ngs 
* new peop le in to see you , it  com munica tes to you more inf orma tio n

about the  indu str y,  it tel ls you how peop le have been op era tin g, how 
they have  been in te rp re tin g it. W ith  respect to man y o f our rulin gs , we 
get  subsequen t commen t on those rulings. We  go back a nd we readdre ss 

° them . S ome time s a fter  re conside ring we determ ine  that t he  f irst  rul ing
was no t legally  sufficient and we e ith er  resc ind portions of th at  ru lin g 
or  make changes. General ly we have not  done thi s. Us ua lly  rul ing s 
rea lly  are addres sin g new fields.

W ith  respec t to the  occurrences af te r we issued  ru ling  1975-15, we 
had a numb er of  people who came in and  t old us th a t rea lly  t hey ha d 
been in te rp re tin g the defi nition of  pr op er ty  to mean th at they  could  
use a r ese rvo ir basis a nd the y u rged  us  to a do pt  th at  de fin itio n of pr op ­
erty. We con side red th is  in the  firs t stage rulem aking and  dec ided  to 
rej ect  i t a t t hat  time because we were n ot  ce rta in  w ha t the  imp lications 
wou ld be.
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How ever, we con tinu ed to add ress the  issues t hat  had  come up  a fter  
th at  and th is again  culm ina ted  in a second interpretat ive ru lin g which 
was in the  p reamble of the  pr op er ty  def ini tion  rul em aking  on  Au gust 
20,1970. T his  interpreta tiv e ru lin g basical ly add ressed new issues, new 
areas which had no t been addressed in ru lin g 1975-15. I t  a lso pro spe c­
tively  ame nded the  definition of prop er ty  t o now sta te th at  you cou ld 
use a reserv oir  bas is fo r th is definition bu t t ha t ret roa ctivel y you could 
no t do th at  alt hough in certa in instanc es you could  use th ings  othe r 
th an  a s tri ct  in te rp re ta tio n which  would lim it it solely t o a  lease . S ince 
th at  time  we have rece ived addit ion al comm ent.

We are  now in the  process of com ing  out with a fu rthe r pro posed  rrul em aking  to  a ddres s a dditio nal are as in th is  field and I an tic ipate as 
the  compliance effo rt proceeds  an d we cover sets o f new problem  a rea s 
we will  have a ser ies o f rul ing s which  will have to  con tinue to  in te rp re t 
these. W ha t you do is so rt o f move f rom  one level to the next.  Y ou t ak e r
the  b roades t issues  fir st and  then af te r you cove r those you move down 
to the  n ext  level. You may try to give  some c lari fica tion s wi th resp ect 
to how you dea lt wi th the issues on the first level ove r the second level, 
the  second level ove r the  th ird level. We are  on about the  th ird level 
now and  I  am sure we will go on un til  such tim e as we have add ressed  
many more eit he r in terms  of  ru lin gs  which are  g ene rall y app licabl e 
or  in compliance cases where we just make a dete rmina tion w ith  res pec t 
to an i nd ividual who may have  a unique  prob lem.

Mr. Curtis . I  wou ld like to  ask  a series  o f questions on act ion  ta ken 
in Au gu st of th is ye ar  which  I do fo r the  purpose of eli cit ing  r eco rd 
sta tem ents, no t to imp ly cri tici sm or  q uib bling  with the  act ion  t ake n.

Th e 594 ongoing  au dit s yet to be com pleted you ind ica ted  in an 
ea rli er  response, M r. Sm ith , t hat  in essence these were held in abeyance  
pen din g the  fu rthe r definitio n of the prop er ty  concept to assist the  
audit ors in pro cee din g with the  audit  and  in th at  sense th is has  now 
been accompl ished, th at  those  au di ts will now proceed to com pletion , 
is th at  corr ect?

Mr. Smith. Th at  app lie d to the sub sta nti al num ber  of 594, not  neces­
sa rily to  all of  them.

Mr. Curtis. Now M r. W ilso n h as jus t noti fied us th at  you i nte nd  ye t 
a fu rthe r redefin ition of pr op er ty  as a proposed rulemaking. W ill  
th at -----

Mr. W ilson . E xcu se me. I t  i s not a redefin ition, Mr. Cu rtis. I t is a *
ru lin g as to th e cor rec t appli cat ion  o f th e def init ion  as  it was issued in 
August 1973.

Mr. Curtis . W ell,  when  it is supp lied ret roa ctive ly I tak e it  it has 
the  same effect as a rede fini tion . r

Mr. W ilson . We bas ica lly have to describe what th at  def init ion  
means, wh eth er it is a very bro ad one sentence defin ition . There  are  a 
very  gr ea t m any  fa ctu al definitions.

Mr.  Curtis . Wo uld  the 1974 au dit s be susp ended y et anew on this ?
Mr. W ilson. No.
Mr. Smit h . No. The work th at  is underway now is work th at  can 

proceed on some of the issues th at  were resolved by the  Au gust 19 
rul em aking  p roc eed ing  and some o f those  w ill be ab le t o be completed 
wi tho ut any  fu rthe r refe renc e to regu lator y issues. Others invo lve the 
kin ds of reg ulato ry  issues Mr. Wi lson described, and  fo r ones affec ted 
by those , th e w ork  wi ll proceed as f ar as i t can. Tha t is w hy we ar e tr y-



101

in g to  ge t the  k ind of ad di tio na l inform ation  t ha t Mr. Wi lson referre d 
to.

Some of those have been generated  by comm ents fro m the indu str y,  
others  have  been gen era ted  by ou r comp liance pro gra m.  W hen we and  
the y pa rti cipa ted in the  review of the August 19 rul em aking , there 
were  s till  unans wered  quest ions , which we mu st have  a ru ling  on or  a t 
leas t a de ter mi na tio n on a case-by-case bas is.

Mr. Curtis. N ow y our e stima te of  be tween  $500 m illion to $700 mil­
lion  in noncom plia nce  in the  remain ing 594 audit s, how was  th at  
affected by the  c lar ific ation r ul in g of th e a pp lic ab ili ty  o f t he  p ro pe rty  
concept ? Does th at  wipe  any  po rti on  of  th at  out or  is th at  a measure  
of vio lat ion  ove r and above wh at may have been involve d in those 
appli ca tio ns  of t he  p ro pe rty  def ini tion  ?

Mr. Sm it h . It  is  the  lat ter .
Mr. Curtis. D o you have any est imate  as to the  value in do lla rs  o f 

noncompliance which would have  been occasioned by a s tri ct  or  li tera l 
in te rp re ta tio n ap pli ca tio n of  the prop er ty  de fini tion  ha d you n ot made  
the cla rifi cat ion  ad jus tm en ts con tained  in your August relea se and  
appli ed  tho se wi th admi nistr at ive finali ty ?

Mr. Smit h . No ; I don’t have  one, Mr . C urt is.
Mr. Curtis. Do you have an  apprec iat ion  th at  they  may  be 

subs tan tia l?
Mr. Smit h . I would hav e to get  th e a ud ito rs to review th e i nd ivi du al 

cases to find out.  I  rea lly  would  not want to give an answer  since we 
did  not pe rm it the  in te rp re ta tio n to  apply  to res erv ations th at  
accounted fo r the bigges t p ar t o f the ele men ts involved. In  othe r words, 
ha d the in te rp re ta tio n pe rm itt ed  an ap pli ca tio n of the  res erv oir  con­
cep ts un de r the  or igi na l reg ula tio n, th at  would have accoun ted fo r a 
big  chu nk of the  estimate th at  is sti ll the re and I ju st  don’t hav e an 
estimate as to  wh at t he oth er p rov isions did .

Mr. Curtis. Yo ur  release seems to ind ica te th at sub sta nti al do lla rs 
are invo lved  by your  sta tem ent t hat  you r fa ilu re to do so co uld occasion 
eno rmo us cash flow problem s an d di srup tiv e effects in rec overing  t he  
amounts .

Mr. Sm it h . The most rig id  possib le in terp re ta tio n of th e reg ula tio n 
th at  ex iste d pr io r to Septemb er 1 wou ld hav e occasioned the recl assi fi­
cat ion  of  subs tan tia l volum es of  new oil and  the ref ore wou ld have 
involved a lot of money.  Th at  is t rue by definitio n bu t h ow much th at  
was I have no estim ate  of. As M r. Wi lson ind ica ted , the req uir em ent to  
adhere  to th at  kin d of a d efiniti on th at  would have  r equir ed a subs tan ­
tia l ch ange in the  accou nting pract ice s used by the ind us try  would h ave  
been h ard to ju st ify  on a ny grounds—equity , adm in ist ra tiv e f eas ibi lity  
and  p ar tic ul ar ly  in t erm s of its  effect on pro duction  an d those kin ds  of 
things.

Mr. Curtis. You say  in  the p rea mb le of t ha t release th at  F E A  rec og­
nizes the  s ubsta nti al relia nce  t ha t has been placed on th ese  d ete rm ina­
tions  by num erous parti es,  th at  there is no basi s fo r conclus ion in 
general  th a t such de termi na tio ns  were othe r t ha n good  fa ith at tempts 
to com ply wi th the  reg ula tion and th at  the re is subsantia l need fo r a 
measure of ad min ist ra tiv e fin ali ty to  a tta ch  t o as m any  o f these  d eter ­
minations  as possible so as to  avo id subsequen tly disru pt ive ret roac tiv e 
adjus tments.



102

Now in previo us discussions with the  committee and  spec ifica lly in 
a le tte r of  Septe mb er 23, 1976, to Ch air man  Din gel l, Mr. Za rb s tat ed  
th a t :

FEA has never—and never shall as long as I am Administ rator—permi tted  any 
firms to  be excused from compliance wi th our regulations merely on the  basis  th at  
a m isin terp reta tion  of the regula tions was made in good faith.

Ind eed  the re have  been seve ral cases in which FEA  has  rejected as 
a means  o f gr an ting  exceptions rel ief  th e m ere showing t hat  th ere was 
subs tan tia l reli ance or indeed good fa ith in terp re tatio n requ iring  
adheren ce to  the  cor rec t lit era l meaning of  the  reso lutio n. Does  your 
act ion  giving  ad minist ra tiv e finali ty here  conflict with th at  previous 
notion th at  the mere showin g of good fa ith or indeed as you say  h ere  
the absence o f sho win g th at  it was otherwise than  t ake n in good fa ith  
validate  the f ai lu re  to comply ?

Mr. W ilson. Le t me see if  I  could addre ss th at  one, Mr. Cu rtis . 
Basically , wi th respec t to rul ing s, wh at  we are  d oin g is tryi ng  to go 
back  and in te rp re t exis ting re gulat ion s. When we do th is we, o f course, 
have  to  do th is wi th full  d isclo sure  o f o ur  li tig at ion  p osture  as to what 
so rt of  i nter pr etat ion we defend  in cou rt rea liz ing  th at  many pa rti es  
may  be intere sted in lit igat ing th is sort  of ma tter. The  pro ducer s may  
be intere sted in lit ig at in g to the  extent  to which we t ry  to enforce an 
in te rp re ta tio n whi ch they  th ink is no t law ful . Consumers t hat  a re pur­
chasers  pu rcha sin g cru de oil may  wish to  lit iga te to the ex ten t they 
th ink we are a do pt ing an  i nt erpretat ion which is  not  sup porte d by  law.

So we have  to  w alk a tigh tro pe  th ere  and  make sure  we come up with 
som eth ing  th at  we can subsequen tly defend . Wh en we do th is  we 
bas ica lly go back  and  try  to say how wou ld a reaso nable man—given 
the  c ircu mstances and wh at we h ad  issued  and  s aid abo ut th is regu la­
tion  and th e pur poses  and int en t fo r wh ich it w as ad opted—hav e int er ­
prete d the  reg ula tion. Tha t is the  tes t we apply  wi th rega rd  to  the  
prop er  defini tion .

We look back  at  the  perio d of  t ime  in August 1973 when the def ini­
tion was firs t pro mu lga ted , the  fact  t ha t it was a very  s hort def init ion 
and  i t was not ar tic ulate d or  expla ined in g reater  de tail  ex cept  to  have 
exp lained  th at  it  was the basic bui ld ing block fo r the incentiv e sys tem,  
second, th at  it  wa s p ar t o f a t em po rary  economic stabiliz ation  p rogram  
in which the  indu str y th at  was  reg ula ted  was not expected  to dra st i­
cal ly have  to change it s me thod o f re cordke eping,  and thi rd , that  it  was 
prem ised  u pon  a compliance e ffort  b y t he Cost of Living  Council  to  be 
able to look to records tha t the  producers  would keep them selves such 
th at  we could go  in and  au di t the  en tir e system.

When we did  all th is and  when  we looked  at the  num erou s fac tual 
situa tio ns  th at  ha d arisen and listened to the  jus tificat ions th at  the 
var iou s mem bers  of  the  indu str y and  the var ious pro ducers ha d pu t 
fo rw ard as to why  th ey had  in terp re ted the  defin ition  in var iou s man ­
ners , we came up  with the  final cla rifi cat ions in August of  th is year.

W ith  respect to  ou r state ment about admi nis tra tiv e fi nal ity , w ha t we 
were ta lk ing abo ut in th at  rega rd  is the fac t th at  we have pro ducer s 
out  there  th at  are d oin g eve rything  across the  spectrum.  Wh en we came 
up  wi th ou r clarific ations, we discovered some were stil l not  in com­
plian ce. Even un de r those  clar ificatio ns,  bas ica lly pro ducer s had been 
using  a re ser voir defin ition  al l a long .

There  -were some oth er com panies which had in terp re ted the  d efin i­
tio n more st rict ly  and had str ic te r compliance. W ith  respec t t o those



103

companies we said  we were not go ing  to  allow these companies to 
go back and read just th ei r bill ings . We are say ing  we are  not going  
to  do th at  because  it would confuse the  system too much  and  to th at  
exten t we t ho ug ht  the re was a need fo r admi nistr at ive finalit y. Some  
people opera te in a manner th at  comp lies even more str ic tly  wi th 
the reg ula tions  t ha n subseque ntly  is d ete rmine d th at  i t was necessary .

Mr. H ill . Let  me add to th at , Mr. Cu rti s, in Mr. Za rb’s comment 
there  I  th ink you have  to dis tin gu ish  betw een situa tions  where F E A  
determ ines t hat  th e reg ula tion was clear and th at  ce rta in misi nterpre­
ta tio ns  of the  reg ula tio n were just im prop er  because of  the  guidan ce 
th at  FE A  had given . Tha t happens to be the case in the  question 
of  the n onpro duct cost pass throug h sequence, I t  was o ur  own d ete rm i­
na tio n from public  comments th at  in spi te of  the  fact  th at  people 
ha d used  d iffe rent  m ethods, o ur reg ula tio ns  ha d been c lear and  precise 
du ring  t hat  period.

They may  have been bad reg ula tions,  bu t nevertheles s the y were 
clear and prec ise and  hence no one, even if  it  were a bad  reg ula tio n, 
could be allow ed to lie rel ieved of any  com pliance  ob ligations; whereas 
in th is  case, the  pub lic heari ng  and the  comments, we th ink,  clearly 
ind ica te th at  the in itial in terp re ta tio n was  very bro ad and  there was 
a subs tan tia l difficul ty in  apply ing th at  to tho usands  and  thousa nds 
of  very unique situ atio ns.  I t was no t clear thr ou gh ou t th at  per iod  
exa ctly  wha t the  reg ula tion m ea nt ; i t was n ot  even clear to the reg u­
latory  agency itse lf. So we fra nk ly  see those as two very  sep ara te 
categories. I t has an awful lot to do wi th  the quali ty of ou r in st ru c­
tio ns  and  guide line  consis tency as ca rri ed  ou t in ou r compliance 
pro gra m.

Mr. Curtis. Mr.  H ill , thi s sounds like  a quarrelsome question and  
pe rhaps it  is bu t t he definitio n o f p ro pe rty , as you poi nted out , c learly 
is the  most  fun dame nta l aspect of the two  tier  pr ici ng  mechanism 
which has  been in effect since Au gust 1973. Is n ’t it  a lit tle  di stu rb ing 
th at  th at  definitio n was not clea r and prec ise to even FE A  as you 
ind ica te in Au gust 1976, 3 yea rs af te r the prog ram  has  been in 
effect?

Mr. H ill . Absolute ly, Mr. Cu rtis . When we sta rte d the  fu ll scale 
exa minat ion  of the  prop er ty  ques tion we nev er though t it wou ld 
take a year  to exp lore  it, to underst and it an d to pro mu lga te some 
final  int erpreta tio ns . The issues ju st  tu rned  out to be exce edingly 
complex, staff  resources limited , and it ju st  took th at  long . That  
was a mat te r of  grea t concern to us. We di dn ’t feel like  it  was  fa ir  
to  reg ula ted  ent itie s, no r to consumers or  anyone  else when you had 
th is  degree o f uncerta int y.

Some of these issues  are just so complex th at  you can’t resolve 
them overn igh t. We ten d to th ink we can when we s ta rt , b ut  they  f re ­
que ntly tu rn  ou t not to be that  way. We hav e had oth er cases. Un de r 
ou r reselle r rules we have  been wo rking  on those fo r several yea rs 
and you ju st  can ’t esta blis h these  th ings  w ith  any degree of  p reci sion  
very quickly , at  least in the complex cases. Th is  is very troublesome  
to  F EA .

Mr. Curtts. I t appeare d to me in  read ing ru lin g 1975-15 t hat  F E A  
at  least in 1975 was under the imp ress ion  th at  the  use of  the term 
“p ro pe rty” to describe the  lease or  fee in terest from  which the righ t 
to produc e aris es was a rea dily unde rst andable term upo n which
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records are kept and that  it was for th at very reason tha t i t was used in order to be an auditable and enforcible standard.
Mr. H ill. I think to some extent tha t is true but again we s tarted with a very broad and simple definition, but then you find tha t when you try  to apply these things in these complex cases, tremendous inequities arise.
Mr. Curtis. Let me try  to define it.
Mr. H ill. Then you start to try  to have rulings and interpreta tions to insure tha t people are treated fairly and equally under the regulations.
Mr. Curtis. Let me t ry and define it. Was the problem tha t the vstandard in general was working considerable inequities because of the vagaries of the various complicated producing interests or was it in fact understandable ?
Mr. H ill. I think it was fai rly understandable, the problem being rthat  when it  was applied to the vast matrix of crude oil proper ty it was highly inequitable. Then I think  the fact of th at inequity began to work back and make the original definition not very clear—that is, exactly what do you mean? Surely, the questions began to come.Is this the result you want when you have a 55,000 or 60,000 acre lease in Louisiana? Tha t is the most absurd thing in the world. I t is then those questions of inequity which begin to make your original defini­tion very vague and less acceptable and you need more language and clarification.
Mr. Curtis. The action taken in August to give administra tive finality to your clarification rulings was to deal with the inequities as occurred from the application of the standard .
Mr. H ill. No, sir.
Mr. Curtis. Or was it to deal with a misunders tanding as to what the standard was in the first place?
Mr. H ill. I think it was a combination of both, but there were some inequities which led to the lack of understanding and the need for clarification which became apparent as we tried to apply a very broad and general definition of property to a situation tha t just did not fit.
Mr. Curtis. T o the extent tha t it is based on inequities, doesn’t that have a classic exceptions type of approach ?
Mr. Wilson. Mr. Curtis, I think it is much better to view what was *done in August of this year, in contrast with ruling 1975-15, as just building upon th at earlie r ruling and addressing areas th at were not addressed by the earlier ruling in ligh t of information and furth er data tha t we obtained about how the industry operated. It did not reverse *the ruling of 1975-15; it basically addressed different areas th at subse­quently came to our attention as demanding clarification before our compliance effort could proceed.
The same thing has happened again since we issued that clarification in August. We have now had new questions come in as to what does this mean; statements such as we don't think  you were aware of this ad­ditional situation at the time you adopted the change in August. Therefore, we are going to have to come out with fur ther  rulings to address those issues and this will continue for some time unti l we have cleared up most of the major  areas. I think we are getting very close to tha t but it is a very, very complicated area to deal with.
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Mr. Dingell. I understand what you are saying  but I don’t get the  
impression, Mr. Wilson, that you are responding to the question.

Mr. Curtis' question is, does this constitute essentially an exception ?
Mr. Wilson. No, sir.
What wre are doing-----
Mr. Dingell. I don 't see how you can say it is not.
Mr. Wilson. W hat we are trying to do technically is state what the 

regulation has meant from the inception. We are not trying  to say the 
regulation meant a different thing and we are going back to retro ­
actively change it in a manner of class exception, nor are we saying that  
although i t meant th at, we are not going to enforce compliance with  it  
which is what a class exception is.

Mr. H ill. An exception is when the FEA  determines t ha t the  regu­
lation is valid, but tha t the application of tha t particular regulation  
in an individual  circumstance creates an undue hardship or cata­
strophic situa tion and the circumstances are such that  there is some re­
lief from th at part icular regulation demanded because of the fairness 
provisions of the EPCA and the FEAA.

Mr. D ingell. Are you then considering hardships in the ruling of 
August as opposed to your prior  statute ?

Mr. H ill. No, sir, Mr. Chairman. What we are t ryin g to do is to 
provide further  interpretation and clarification to what the proper ty 
definition meant. . . .

Mr. Dingell. Maybe we can find out how th at w’orked by inquiring.  
The first regulation treated properties, is tha t right?  All oil produced 
on the property , is tha t correct ?

Mr. Hill. Yes.
Mr. Dingell. And the second one broke it down and treated, different 

reservoirs on the property, is tha t right ?
Mr. Wilson. That is a prospective change.
Mr. Dingell. Pardon?
Mr. W ilson. We redefine the definition prospectively star ting  Sep­

tember 1, 1976, which accounts for the shif t in proportionate mix of 
old and new oil. Before tha t time we had not adopted a reservoir 
definition of property, all we had done was maintain the same def­
inition tha t was on the books since August 1973 and had gone into 
greater and greate r detail as to exactly what that  means as applied 
to the specific factual situations.

Mr. Dingell. I want to pursue this fur ther  but I will yield back 
to Mr. Curtis.

Mr. Curtis. I think  it was Mr. Hil l’s response which suggested that  
what you are attempting to do is to correct certain inequities in the 
application of the proper ty definition upon which people evidence 
some good faith  or at least there is no evidence that  they had not 
exercised good faith  rather than as Mr. Wilson is indica ting giving 
flesh to the original terms of the property definition and to state 
its specific application as a matter of intent of the original regula ­
tion rather than attempting to balance equities or inequities involved.

Mr. Wilson. If  I can respond to that , I think  what Mr. Hill  is 
tryin g to indicate about the equities of the situation is tha t 3 years 
down the road when you are t ryin g to interpret a definition, you must 
apply basically a reasonable test. You must look back and say how 
would a reasonable individual who is subject to those regulations have
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acted. This is the same test a court would apply in determining whether you are practically enforcing compliance for a certain interpretation.
If  you had interpreted tha t regulation within a week afte r the regulation was issued, you might have come up with an entirely different interpreta tion because you would not have had certain prob­lems until the passage of time. You basically have to look to all the factors t ha t a court would look to such as, is this  a reasonable i nter ­pretation of the agency now enforced upon this individual.
Mr. H ill. I was not meaning to imply inequities as we use it in our exceptions process but was merely try ing  to elaborate on the fact tha t as you go down the road of granting fu rthe r and furthe r inte rpreta tion and clarification you are tryin g to treat like situations  alike which is the basic definition of equity .In the exceptions process you are trying to accommodate the different situations and not the like situations and tha t is a hardsh ip kind of problem whereas this was not.
Mr. Dixgell. Am I  coming to the  wrong conclusion here ? I gather from Mr. Wilson’s comments th at the interpretation of August was rather different from the inte rpretat ion th at FE A put out in January.  Now, am I correct or incorrect on that ?
Mr. H ill. The basic property definition has not changed, Mr. Chair­man. We have just expanded and clarified the meaning. We have expanded the interpretation to take account of situations that we had to take account of. If  we had had perfect knowledge in August of 1975 and could have written the complete rule, we would have done it but w’e had to start and then get more specific.
Mr. Dixgell. Aren’t you in fact agreeing with me though? You seem to be going the long way around but I gather tha t you are agreeing with me.
Mr. H ill. 1 am not sure what I am agreeing to, Mr. Chairman.
I think this is generally the case in lots of regulatory situations including the IRS  where they are continually putting out interpre ta­tions regarding some rule established 3 and 4 years ago on how it  is to be treated.
Mr. Dixgell. The IRS  does most curious things from time to time, but we are not dealing with the IRS.
Mr. Curtis.
Mr. Curtis. Although the body of FEA regulations is rapid ly approaching the Treasury regulations.
Mr. H ill. I think  I started to use another example of the Federal Election Commission which started out with the separate regulations and they seem to expand and be more clear over time.
Mr. Curtis. Let me ask about your prospective change in the proper ­ty definition. Again in our ruling 1975-15 FE A makes this statement:
While the FEA recognizes that  various sta te  and othe r Federal  regu latory author ities may, for other purposes, have monitored produc tion levels on othe r bases (e.g., by physical boundaries or by producing formations or rese rvoirs) , it is necessary that  the price regula tions  embody a uniform concept, the  parameter of which can be readi ly applied  to a ll domestic production, regard less of v arying sta te classifications. For  thi s reason, FEA regu lations utilize  as a reference a property concept based upon the righ t to produce crude oil th at  can be readily identified for  all  producers.
It  was thought at tha t time th at it would be fundamenta l to vour compliance program. In August of this year you changed the defini­tion to resort to a reservoir definition which indeed incorporates the
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State  regulatory standards or records kept for tax purposes or what­
ever. Can you tell us why the shift in position and what implications 
does it hold for your ability in the future to determine compliance 
with the regulation which in 1975 you thought would make impossible 
your compliance ?

Mr. Smith. The principal reason for the shift, Mr. Curtis, was 
to create the maximum possible incentive under the limitations  of 
the EPCA pricing provisions for the production of domestic crude 
oil. . ,

Mr. Curtis. Excuse me, Mr. Smith. Just allow me a preference. 
I don’t quarrel in any way with moving to the reservoir concept, indeed 
when this committee was involved in an attempt to fashion a sta tutory  
price regulation there was a lot of interest and moving to a reservoir 
concept as one which provides more finely targeted incentives to 
production and makes more sense considering the realities of how 
oil is produced. This committee, like FEA in 1975, was dissuaded 
from doing tha t because of the adminis trative complexity.

Wha t I would like you to address is have you introduced ad­
minist rative complexity which in 1975 you felt would undercut your 
compliance effort and make unenforcible the regulation?

Mr. Smith . We have introduced additional adminis trative com­
plexity a fter a judgment t ha t based on the historical accounting prac­
tices because of the State regula tory provisions we could minimize 
the additional administrative complexity; that  is, we could st ill have 
a program tha t was enforcible and we were willing to trade off the 
increased burden of determining compliance in order to get the produc­
tion incentive impact of tha t . In 1975 we simply did not know as 
much as we had learned by August of 1976 about the ability to dist in­
guish among reservoirs under  the same piece of surface lana.

In the process of working this proper ty definition issue through 
this period, we learned more about how to make those distinctions 
and were persuaded tha t although there will be difficulties with them, 
there will be more sets of individual circumstances where the tradeoff 
in terms of the ability to assure compliance with the program was 
worth the added production incentive tha t would be generated by it. 
We learned this additional informat ion through  the process of two 
rule makings in which public hearings  were held and comments and 
testimony were received and through  additiona l research on the part of 
our own people. We just knew more in  August 1976 than we did this 
earlier  discussion was held in 1975.

Mr. Curtis. If  I understood you when you were talk ing about the 
tradeoff, your new standard  introduces vagaries tha t weaken the 
compliance program but you felt that  whatever loss of compliance 
value was justified by the production in incentive that you would obtain 
by making the change in definition, is that correct ?

Mr. Smith. I  would not like to accept the word “weaken,” b ut I 
would substitute “complicate.”

Mr. Dixgell. I would like to interject. You made a point of the 
complicated program tha t you already have resources to administer  
and in which you are now, according to the testimony earlier received, 
significantly behind. Now in the light  of those comments, how” am I 
to interpret the judicial complexities being any different than  weak­
ening?
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Mr . Smith . I th ink the ad dit ion al  com plexity  is an arg um ent fo r 
ad di tio na l resources to the  pro gra m,  not  an arg um ent for postp oning  
the  maxim iza tion o f pr oduction, Mr. Chai rman.

Mr . D ingell. I have a few comm ents on the  po int  you just made, 
Mr.  Sm ith . I have  alw ays  been in sym pathy  wi th your ge tting  the  
moneys that  you need fo r t hi s underta kin g. Have you asked fo r ad di ­tio na l personnel to ca rry  ou t th is addit ion al ad mi nis tra tiv e burde n 
and, if  so, how many fo r your  for thc om ing  budget yea r?

Mr. Smith. I am not  at  lib er ty to disclose  at th is time , Mr.  Ch ai r­man, the specific addit ion al request bu t the  ans wer to your ques tion  
is “Y es,” we have asked fo r addit ion al people in the  compliance prog ram in the  1978 budget and we have proposed a sup pleme nta l in th e compliance pro gra m.

Mr . D ingell. Have you requested  a sup plementa l ?
Mr. Smith. We have  proposed one to the Office of Manag ement  and Budget fo r our 1977 complian ce effor ts, Mr. Chairma n.
Air. D ingell. I t  would be most he lpf ul to have  these figures fo r 

the  reco rd because I  th in k th is very  di rec tly  imp inges upon the  
questions th at  Mr. Cu rti s has  been asking.  Is  the re any way the y could be made av aila ble  ?

Mr. H ill. Mr. Ch air ma n, under the  Bu dget Reform Act of 1974 
there was an agre eme nt between the  Congress  and  the Pres iden t th at  
th is inf orma tio n would not be made  ava ilab le un til  the  Pr es iden t’s budget had  been submitted to  the  Congress.

Mr.  D ingell. Tha t i s statutor y ?
Mr. H ill . This was  pa rt  o f the B udg et Reform A ct to my knowledge.
Mr.  Dingell. I  am goi ng to  d irect counsel to find out if the re is any  way  we could review  th at m ate ria l.
Mr . HiLL.We will  be gla d to  explore t hat  ourselves.
Mr.  Smith . Mr. Ch air man , I don ’t wa nt to leave an impression th at  we have serious ly cha nge d th e work  to be done in ad op tin g the new 

def ini tion  because it is keyed to the  hi sto rical pra ctices  in the  in dust ry ; 
in fac t, t ha t is where we g ot into a lo t of  trouble  in  th e first pa rt  o f the  
pro gra m,  by say ing  th at  th e r ecords were kep t on the  account ing  p rac­
tices of  the indu str y and in c onform ance to  st ate  re gulat ion s w hich did  
no t coincide with ou r ini tia l shot  at the  p rog ram . In  m any  respects the  
records wi ll be  seg regated. Th e clarific ation will preclude our audit ors 
fro m h av ing  to a ma lga ma te a reco rd from  a numb er o f d iffe rent  p laces to conform to ou r overal l.

Mr.  D ingell. Mr.  S mith , th at  ap pears  to be the  con troversy to which Mr. C ur tis  was all uding .
Mr. Curt is.
Mr.  Curtis. Tha nk  you, M r. C hai rman.
I  w ould  l ike to swi tch to a diff eren t sub ject  now and I  will be b rie f.

I  ou have ind ica ted , as I  un derst and it, th at  you might  seek a 90 cent  
ad dit ion  to the  composi te to  correc t th e overa ge and  a llow  th e prog ram  
to get  back on plan. Th is would be a one tim e ad jus tment. Is  th at  a cor rec t figure ?

Mr. H ill . That  is correct approx imate ly.
Mr.  Curtis. Now a 90 cent  addit ion  to the  composite  th at  would 

occur as w ould  be calcula ted  fo r Ja nu ar y,  a s I unde rst and, is roughly
II  per cen t additio n. Nine ty cen ts is 11 percen t o f th at  composite figure .Mr.  H ill . Th at  is righ t.
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Mr.  Curtis. Then  i f the  composi te were to  con tinu e to  increase by  the 
new composi te, were to  increase by 10 perc en t f or  1977, can you give  us  
an  idea of  how much th e overall  increase is  valued  throug h the  yea r?

Mr. Christie. T hat  requ est wou ld be fo r only 1 month  as I un de r­
sta nd  it,  fo r Jan ua ry , if  it was a p roposed reques t f or  an increase in t he  
com pos ite fo r 1 month.  It  is t he lega l lim it composite  only  and there 
wou ld be no------

Mr. H ill. The re tu rn  to the  or igi na l schedule  in Fe br ua ry  wi th 90 
cen ts over whate ver  th e num ber tu rn ed  out to be. I f  t hat  were  the  ap ­
pro ach  we were  tak ing,  it would be sim ply  fo r 1 month.

> Mr. Curtis. T he n it becomes kind  of  a fictional  value, does it  no t ?
I t  is a  fict iona l value  ?

Mr.  H ill . Yes.
Mr. C urtis . As I  u nders tan d the  te rm s of th e E mergency  Petrole um

•  Al location Act, as amended by EPC A, there is au thor ity  to seek an
ad jus tm en t to the  composite by inc rea sin g it in an am ount grea ter 
th an  10 p ercent  bu t the re is no au thor ity  by subm ission of  an ene rgy 
act ion  to ob tain an addit ion  to the  composi te, be it  fo r 1 mo nth  or 
some longer  per iod  of time.  That  wou ld requir e a leg isla tive  change. 
I  won der  if  your  tes timony  seemed to ap ply th at  you could sub mit 
an  energy  ac tion  for  th at  purpose .

Mr.  W ilson. Mr . Cu rtis , tec hnica lly  wh at  I th ink is unde r con­
sid era tio n if  an ene rgy  action is to be sub mi tted would be to calc ulat e 
th e ex ten t to which the  combined ad justm en t lim ita tio n wou ld have 
to be rai sed  for , say , a 1-month p eriod  an d the n come in and say th at  
we propose and we have increased the 10 per cent combined ad ju st ­
me nt  l im ita tio n to 95 percent  o r som eth ing  lik e t hat  f or  th e mo nth  o f 
Ja nuar y only, whate ver  the  am ount is. Tha t ends up giv ing  you 
enough  even when you con tinu e to free ze du ring  th at  mo nth  such 
as you the n offset the  overage  th at  you ha d in the  previous time. 
Mechanically  th at  would be the way  you  would accompl ish th at if 
you  were to do it. We a gree  th ere  is no  w ay we can come up and raise 
the composi te p rice itsel f.

Mr.  Curtis. Righ t. Then wh at you would  be req ues ting is a pe r­
cen tage increase to be in  effect fo r 1 month and you est imate —or wh at 
othe r per iod . I f  you did  it in 1 month , you wou ld est imate  th at  you 
w ould need a 95 pe rcent-----

i  Mr. Chr istie. It  would be la rg er  tha n tha t.
Mr. Curtis. L ar ge r th an  95. I t  is 104 percen t. D on’t you th in k t hat  is 

going  to be difficult to e xplain  ?
Th an k you,  Mr. Chairm an.  I  have  no fu rthe r questions .
Mr.  D ingell. The  C ha ir recognize s t he  gent lem an from Tex as,  Mr. 

Ec kh ardt .
Mr.  E ckiiardt. I  w ould l ike t o a sk a few questions about th is c hange 

of  prop er ty  definitio n in 1976 and  its  effect and abo ut the  only  way 
I  can do it  is by sort of ill us tra ting  it.

Mr. D ingell . I f  the  Ch ai r may in te rrup t th e ge ntle man fro m Texas, 
the Ch air has  got to ask this. Are  we goin g to get th is fo r the  reco rd ?

Mr.  E ckhardt. I underst and before  the  change a prop er ty  was 
general ly a geo graphical  area in which  pro duction existed  and in 
which pro duction  existed  in th e year 1972.

Mr.  W ilson. Th is was the issue at  ha nd , M r. E ck ha rd t. Th is i s what 
we resolved  in the ru lin g th at  came ou t in  Augus t.
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Mr.  E ckiiardt . Fo r instance, if  you had a well in th is  prop er ty  
[see fig. 1, well No. 1] th at  was tapp in g th is forma tion [see fig. 1, 
formation  A]  at,  say, 9,000 feet and if  th e base per iod  con trol  volume 
was 350 ba rre ls pe r day  and if th is well were pro ducin g at  th is 
tim e at  175 ba rre ls per day , o f c ourse all th at  would be old oil, would 
it  not ?

Now suppose there is also determ ine d to be anoth er geologic st ra ta  
in th is are a [see fig. 1, form ati on  B]  and under your  old rul e you 
would have a well th at  was bu ilt  af te r 1972 bu t in the  same prop er ty  
[see fig. 1, well No. 2] and  that  well is p roducin g anoth er 175 bar rel s. 
Now th at  would also be at  the old oil pric e, would it not?

Mr. Smit h . T ha t is righ t, s ir.
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Mr. Eckhardt. Now say this is at around 5,000 feet. Now under 
the new rule this could be treated as new oil, could it not?

Mr. Dixgell. Would the gentleman yield ?
Depending on the date the new well went in.
Mr. Eckhardt. No. I am asking suppose it goes in at some time after 

1972.
Mr. Wilson. It  depends on more complex factual circumstances, 

Mr. Eckhardt. If  th at situation  is one such as they had in Louisiana 
where they had very large trac ts and they had separate formations 
tha t were developed̂  at separate times although within each of those 
formations there were then any number of separate reservoirs such 
as you have—I am not sure whether you are drawing a formation or 
a reservoir up there, but in tha t situation we said we would treat the 
formation as being the righ t to produce which arises from the lease.

Mr. E ckhardt. But prio r to the change it would have been limited 
to the old rate, would it not ?

Mr. Wilson. We had not addressed these specific issues prio r to 
the clarifications issued in August. It  was not a change, it was a dif ­
ferent interpretation.

Mr. E ckhardt. Before that.
Mr. W ilson. People reported it in a ll different manners which was 

the problem because they were i nterpret ing it many different ways. 
Many people were interpreting it the way you are stating , others 
were interpre ting them totally differently.

Mr. E ckhardt. You had no definite rule, they could report i t eithe r 
way and you would accept tha t as valid either way they reported  i t ?

Mr. Dixgell. Would the gentleman yield? 1 think the gentleman 
is making an assumption. How would you have accepted it prior  
to the August 15 change? I think tha t is the proper question.

Mr. Eckhardt. Which would you have considered correct 
report ing ?

Mr. W ilson. If  there is a surface property lease there, the August 
change would have made no difference at all. Prospectively you could 
separate those two.

Mr. E ckhardt. I am not asking that . I am asking i f they  are  sepa­
rate formations, how would you the proper formation-----

Mr. W ilson. I f they are separate formations—and the formations 
have historical ly been—the August clarification said you could trea t 
those formations as separate properties,  that is correct.

Mr. Eckhardt. Prior to the August determination what was your 
rule ? What would you accept as proper reporting  ?

Mr. Wilson. We had bumped into those cases in the compliance 
effort and tha t had stopped the compliance people from proceeding.

Mr. E ckhardt. You had accepted either kind of reporting?
Mr. W ilson. We had not accepted or denied it. Basically they had 

come up and said, “We cannot continue and complete this compliance 
case until such time as you give us an interpreta tion.”

Mr. Eckhardt. But assuming tha t the producer in this  property 
treated  this as a separate formation [fig. 1] and therefore claimed the 
price of new oil, he would be making for the 175 barrels  here [fig. 1, 
well No. Il  $5.15 per barrel at about August and $11.60 here [fig. 1, 
well No. 21. Now I figure tha t would be a total of $2,931.25. On the 
other hand,  if he treated this  as a single property and fe lt th at the law
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so com pelled him to do, he would be sel ling his oil fo r $1,802. So you let him do it  e ith er  way and  ei ther  way was in compliance befo re the  change?
Mr. W ilson. No.
Mr. H ill . No. We  had not determ ine d wh at compliance was. They were act ua lly  int er pr et in g it them selves d iffe rent  ways  bu t we had  not det erm ined wh at the  proper in terp re ta tio n was and  the re were some peop le who------
Mr. E ckiiardt . Suppose Comp any  A ha d inter prete d the  rule  in such a  way th at  he  char ged  for  the  oil a to tal  o f $2,931.25 an d Com pany R cha rged $1,802.50. Subsequ ent to the  def init ion, the $2,931.25 would be proper.  A re you not  going to go back and  recover from  t hat  pa rt ic ­ular  producer th e difference between the  two  figures because you  a t th at time  also esta blis hed , did  you not , a provis ion  called ad minist ra tiv e finalit y w hich  would pre vent you from going behind  tha t dat e in orde r to collect the di fference be tween $2,931.25 and $1,802.50 ?
Mr. W n .sox.  Mr. Ec kh ardt , what we said  was compliance cases come to us  and they said, “W e have th is legal problem  as to how  we should be in te rp re tin g th is. " Th e comp anies  are argu ing and  makin g the  case they have correctly app lied the  defi nition, and  we are  not ce rta in  whether the y did . We  made the  de ter mi na tio n which was issued  in August and  th at  if  those were se parat e for ma tio ns—such as la rge lease in Louis iana th at  you could tre at  those  as sep ara te pro per ties. I f  there  were a com pan y th at  had not been tre at in g those as separat e pro perties pr io r to t ha t,  the  a dm ini str ati ve  finalit y provis ion  sa id th at th at  company ca nnot go  back a nd bill the  pu rch ase rs that  take c rude oil at  a diff erent pric e because he was not charging  th e ful l price th at  he would have been allowed  to under the  in ter pretat ion of  the rules th at  were a dopted in Augu st.
Mr. E ckiiardt. An d as a corol lary to th at  you would not go back  again st the  com pan y th at  did  trea t those as sep ara te pro perti es  and require them to tr ea t th at  as an overpaym ent  and  out  o f compliance?Mr. W ilson . No, because  we said t ha t was the cor rec t in terp re ta tio n of  the definition.
Mr. E ckiiardt . Rut  at  the  ea rli er  time, as I underst and, you had determ ined th at  such com plex ity of de terminin g th at  these are  sep ­ara te forma tions was not practical  fr om  an admi nis tra tiv e enforcemen t sta nd ard so you had general lv tre ated  thi s exception—a t least you ha d not agreed  th at  it was adm issible.

Mr. W ilson. Si r, th at is the  dis tinction  between a forma tion and  a reserv oir  wi thin a form ation . A form ati on  may be an en tire  field which may have  dif ferent  re servoirs .
Mr. E ckiiardt. Y ou s ay you ius t had none  p rior  to  th e t ime A ug us t of  1976?
Mr. W ilson. We  ha d not  spoken as an agency  and exp lain ed exa ctly  wha t was supposed  to  be done because we were in the process o f ac qu ir­ing  knowledge as to  exa ctly  the  typ es of fac tua l situa tio ns  th at  ope rated out t here,  how the people t reate d these p rop erti es.
Mr. E ckiiardt . Y ou were tel lin g c omp anie s t ha t they could opera te eit he r way  and you wou ld la te r m ake a dete rm ina tion of wheth er the y acted  r ight fu lly .
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Mr. W ilson. Si r, th at  is tru e of many of  ou r reg ula tions  un fo rtu­
na tely because it is a very com plic ated area. You pu t fo rth  gen era l 
regula tion s, you sub sequen tly lea rn th at  there are  invo lved  fac tual 
situa tions  which you the n must in te rp re t as to how those fal l wi thin 
the re gulatio ns.

Mr. E ckiiardt. Bu t the  com pany th at  opera ted  under wh at the y 
cons idered to be the lit eral  reg ula tion at  the  time and the ref ore only 
collec ted the  sm all er amount,  as you say,  could not  come back  and 
mak e any kin d of  ad jus tm en t to collec t the ad dit ion al  am ount;  the  
company th at  ha d collected the  la rg er  am ount could keep its  gains.

> Now it str ike s me th at  th at  is enormo usly inequi tab le because the
companies th at  were the  most scrupulo us with resp ect  to de ter mi nin g 
th at  a p rope rty  is w hat  a  p rope rty  ap pa rent ly  was at  th e tim e is simp ly 
out t hat  difference.

ft Mr. D ingell. Wou ld t he  gen tleman y ield  ?
Mr. E ckhardt. Sur ely .
Mr. D ingell. C an you give us any  apprec iat ion  of  how many com ­

pan ies in terp re ted  the  ru ling  one way and how ma ny in ter prete d it the 
oth er pr io r to the  time of  t he  rule s change  or  p rior  to  the time of  th e 
re in terp re ta tio n of  the rul es ?

Mr. W ilson . Ge neral ly,  we th ink ou r cla rificat ions in Au gust ba si­
cally accepted what the  in du st ry  ha d been d oin g in  general. Th ere  were 
some com pan ies th at were not  do ing  i t in th at  manne r. Tho se com pa­
nies  we said were not  go ing  to  be allowed to m ake an adjus tm en t except 
to the  extent  the y come in th roug h the  exceptions  process and show 
th at  it wou ld be an in equ ity .

Mr. D ingell . H ow was Gu lf deali ng  wi th it?  As I un de rst an d it, 
Gu lf was taking  the  in te rp re ta tio n th at  a prop er ty  con sti tuted  a geo­
gra ph ica l trac t on the gr ou nd  as oppose d t o dif ferent  r eservoir s.

Mr. W ilson. I am no t c ert ain  exac tly how Gu lf w as tr ea ting  its  defi ­
nit ion  of prop er ty . I know  th at  in the  comm ents in  the  ru lem aking s 
the y were conc erned abo ut the  fac t th at  we ha d under con sidera tion 
possibly going  so fa r as to say th at  you could use a res erv oir  as the 
prop er ty  which we did no t------

Mr. D ingell . Gul f was?
Mr. W ilson. Yes ; a nd  th at  was p rim ar ily  wha t the ir  comm ents  were 

addressed to. Th ey  s aid,  “You can not  do th at  because the  rule s do no t 
4 say th at ; we have  not been do ing  th at .” I  do not know how the y came

out in rela tion to  the clari fications that  were  ad opted.
Mr. D ingell. Can you sub mit  to us th e comm ents  f rom  the pro cee d­

ings which were adverse to  the in te rp re ta tio n th at  is now in force at  
FE  A with rega rd  to  thi s p ar ticu la r po int , please ?

Mr. W ilson. Cer tai nly .
Mr. D ingell. Cou ld you also give  us your  best  jud gm ent wi th  

rega rd  to  w hat  com pan ies are  adv ersely  affec ted by the  change? T hat  
may  be ra th er  d ifficult bu t we w ould  apprec iat e if  you would do yo ur  
best  on tha t.

[Testim ony  resu mes  on p. 124].
[The  fol low ing  ma teria l was received  for  the r ec or d:]

Using as the  crit erio n of “adversely” affected those firms filing w ith the  Office 
of Exceptions and Appeals, e ight applications under Section 212.72, regard ing th e 
proper ty clarifica tion, have  been received since August 26,1976.

84-8 24 0  -  77 - 8
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ANALYSIS OF ORAL PRESENTATIONS A.'D WRITTEN SUBMISSIONS Gil 
CLAR IFICA TION S TO MANDATORY PETROLEUM PRICE REGULATIONS 
APPLICAB LE TO D0NE 3TIC CRUDE O IL

FOREWORD

By n o t ic e  in  th e  Federa l.  R e g is te r ,  Volum e <1, Ko . 75 , o f  
A p r i l  16 , 197 6 th e  s u b je c t  P ro posed  R u le m akin g  and  P u b li c  H e a r in g  
was an nounced. R e g io n a l p u b l ic  h e a r in g s  were th e r e a f te r  h e ld  in  
D en ve r on  A p r i l  27 , 19 76 , and  in  D a ll e s  on  A p r i l  28 . N a t io n a l 
p u b l ic  h e a r in g s  wer e h e ld  in  W ash in g to n  on A p r i l  29 ana  30.

A t th e  p u b l ic  h e a r in g s  h e ld  in  D e n ve r,  D a ll a s ,  and  W a s h in g to n , *
a t o t a l  o f 54 o r a l  p re s e n ta t io n s  wer e made.  In  a d d i t io n ,  40 
w r i t t e n  s u b m is s io n s  wer e made. Bec au se  o f  d u p l ic a t io n  a t th e  
v a r io u s  h e a r in g  s i t e s  and beca us e o f  co m bine d p re s e n ta t io n s  
(w here  tw o o r mo re spe ake rs  p re s e n te d  th e  v ie w s  o f an a s s o c ia t io n )
th e  a c tu a l numb er o f co m m un ic a tions  ha s be en  e s ta b li s h e d  a t 04. f
By s o u rc e , p r e s e n ta t io n s  and s u b m is s io n s  w ere  as fo l lo w s :

In t e g r a te d  O i l  Com pa nies  22 
In d e p e n d e n t O i l  Com pa nies  40 
R o y a lt y  Ow ners 3 
S ta te  A gen c ie s  7 
In d e p e n d e n t R e f in e rs  6 
C ru de O i l  G a th e re rs  an d B uye rs  2 
Con su mer s Gro up s l  
C o n s u lt a n ts  2 
S h a le  O i l  Company  1

T o ta l  84

A ta b le  ha s been p re p a re d  and is  a tt a c h e d  w h ic h  l i s t s ,  
a lp h a b e t ic a l ly ,  th e  com pan ie s, a s s o c ia t io n s , and in d iv id u a ls  
w i t h in  ea ch  o f th e  ab ove c a te g o r ie s .  The ta b le  shows w h e th e r 
a w r i t t e n  o r  o r a l  s u b m is s io n  was made an d th e  p la c e  o f  d e l iv e r y .  
D u p li c a te  s u b m is s io n s  a re  sh ow n.  Th e s u b je c ts  d is c u s s e d  a re  
in d ic a te d  by  th e  fo l lo w in g  c e d in g  sys te m :

A. D e f in i t i o n  o f  P ro p e r ty

A 1 G e n e ra l r e s e r v o i r  appro ach to  DOP.
A 2 Use  o f s ta te  ag ency appro ved le a se  s u b d iv is io n s  and 

a g g re g a ti o n s  f o r  s e p a ra te  p ro p e r ty  d e s io n a t io n
A 3 T ra n s fe r  o f  Ba se  P ro d u c t io n  C o n t ro l L e v e l c a l ­

c u la t io n s  on en ha nc ed re c o v e ry  u n it s  fr o m  s e p a ra te  
p ro p e r ty  to  u n i t  t o t a l  b a s is
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B. D e f in i t i o n  o f  P o s te d  P r ic e

B 1 FEA d e f i n i t i o n  o f  f i e l d  and  a re a  p r ic e  p o s t in g  
p ro c e d u re s

B 2 Prem ium paym ents  ab ov e p o s te d  p r ic e

' C. S t r ip p e r  W e ll  Lease R u le s : C l a r i f i c a t i o n  o f
E x c lu s io n  o f N o n -A s s o c ia te d  Gas W e ll  C ondensa te

D. C e r t i f i c a t i o n  o f C ru de  O i l  S a le s  an d FEA P ro posed 
D ata  C o l le c t io n  Fo rm s

X. M is c e ll a n e o u s  comme nts  n o t w i t h in  sc op e o f h e a r in g s

Def  i n i t  io n  o f  P ro p e r ty

O f 22 in te g r a te d  o i l  comp any s u b m is s io n  to  th e  h e a r in g s ,  a l l  
d is c u s s e d  some p a r t  o f  th e  d e f i n i t i o n  o f o r o p e r ty  is s u e . Tw e lv e  
o f th e  22 d is c u s s e d  th e  t r a n s fe r  metho d and  t im e .o f  a d ju s t in g  fr o m  
s e p a ra te  p ro p e r ty  to  u n i t  t o t a l  Ba se  P ro d u c t io n  c o n t r o l  L e v e l (BPCL)  
The in d e p e n d e n t o p e ra to rs  w ere  a ls o  d e e p ly  concern ed  w i th  d e f i n i t i o n  
o f p r o p e r ty .  O ut  o f 40 re s p o n d e n ts , 35 comm ented  on th e  is s u e . A 
s m a ll e r  number o f th e  in d e p e n d e n t o i l  p ro d u c e rs  wer e concern ed  w it h  
th e  en ha nc ed  o i l  re c o v e ry  u n i t  d e f i n i t i o n  o f p r o p e r ty ;  o n ly  e ig h t  
o f th e  35 a ls o  d is c u s s e d  th a t  p a r t  o f th e  is s u e .

Se ve n s ta te  a g e n c ie s  re soond ed . A l l  wer e concern ed  o n ly  w i th  
th e  b a s ic  d e f i n i t i o n  o f p r o p e r ty  is s u e . Non e o f th e  se ve n com mented 
on BPCL a d ju s tm e n t on en hanced re c o v e ry  u n i t s .

T h re e  in d e p e n d e n t r e f i n e r s ,  one co ns um er  g ro u p , and  th re e  
c o n s u lt a n ts  a ls o  comm ented  on th e  d e f i n i t i o n  o f  p r o p e r ty  is s u e .

In  a l l ,  73 s u b m is s io n s  (o u t  o f a t o t a l  o f 84) wer e concern ed  
w i th  th e  d e f i n i t i o n  o f p r o p e r ty  is s u e . O n ly  22 o f th e  73, ho vz ev er , 
comm ented  on th e  enha nc ed o i l  re c o v e ry  u n i t  p a r t  o f th e  is s u e .

Of  th e  22 in te g r a te d  o i l  com panie s co m m en tin g on th e  
d e f i n i t i o n  o f p ro o e r ty  is s u e  a l l  e x c e p t one, d i r e c t l v  o r by  
in fe re n c e ,  s u p p o rt e d  th e  p r in c ip le  th a t  r e s e r v o i r  a c c o u n ti n g  
sh o u ld  be a ll o w e d  in  d e f in in g  p rc ro e r ty  and  in  Base P ro d u c ti o n  
C o n t ro l L e v e l (BPCL) d e te rm in a t io n s .  O n ly  se ve n o f th e  22 
co m panie s comm ented  d i r e c t l y  on th e  r e t r o a c t iv e  fe a tu re  o f  th e  
p ro p o s a l.  Th re e  com panie s made la u d i t o r v  comm ents and  s t r o n g ly  
im p li e d  th a t  th e y — an d p o s s ib ly  o th e r  o i l  p ro d u c e rs — had never 
con fo rm ed to  th e  p re s e n t FEA r e g u la t io n s .  Four com panie s 
s t r o n g ly  op po se d th e  r e t r o a c t iv e  fe a tu re  o f th e  p ro p o s a l and  
p o in te d  o u t th a t  i t  w ou ld  ca use trem endous b o okkeep in g  a d ju s tm e n ts  
and o i l  p r ic e  a d ju s tm e n ts . F u r th e r ,  r e t r o a c t iv e  o i l  pa ym en t 
c o r r e c t io n s  w ou ld  ba ck  up  in t o  p a s t c a lc u la t io n s  o f  th e  b u y / s e l l  
p ro g ra m  and w ou ld  ca use  r e c a lc u la t io n  o f  o i l  e n t it le m e n ts  fo r  
p r io r  y e a rs .
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N in e  o f th e  22 in te g r a te d  o i l  co m panie s fa v o re d  a ll o w in g  
s ta te  agen cy  ru le s  and  r e g u la t io n s  to  d e te rm in e  th e  s e p a ra te  r e s e r v o i r  d e f i n i t i o n .  (E ve n th o ugh  th e  ru le s  m ig h t n o t be 
c o n s is te n t  among th e  v a r io u s  s t a t e s ) .  One comp any s a id  th a t  th e  FEA s h o u ld  w r i t e  i t s  own c o n s is te n t  d e f i n i t i o n .  F iv e  
o f th e  com panie s fa v o re d  a l lo w in g  th e  com pa nies to  use 
“ h i s t o r i c a l  a c c o u n ti n g  e n t i t i e s "  ev en  when th e y  wen t be yo nd  any  s ta te - re c o g n iz e d  d iv i s io n  o f  a ba se  le a s e . The o th e r  
in te g r a te d  o i l  co m pa nies d id  n o t d is c u s s  t h is  fe a tu re  o f  th e  FEA .p ro n e s a l.

Th e s u b - is s u e  o f when and how to  t r a n s fe r  fr om  a le a s e -  
b y - le a s e  to  a u n i t  t o t a l  p ro c e d u re  f o r  BPCL c a lc u la t io n  dr ew  *comme nts fr o m  12 in te g ra te d  o i l  com pan ie s— and  a lm o s t as manyv a r ia t io n s .  I t  was su g g e s te d  th a t  th e  p o in t  o f s h i f t i n g  s h o u ld  be :

o When 15% o f  p ro pose d  in je c t i o n  w e l ls  had been
d r i l l e d  o r c o n v e rte d  Co When a "m a jo r p o r t io n "  o f th e  in v e s tm e n t had been made

o When th e  u n i t  f i r s t  showed p ro d u c t io n  re soonse 
o Two y e a rs  a f t e r  d a te  o f  u n i t i z a t i o n  
o D a te  o f  u n i t i z a t i o n
o A t  th e  o p t io n  o f th e  o p e ra t io n  ( i . e .  whe nev er  th e  

upper t i e r  o i l  f r a c t i o n  bec ame g re a te r  under a 
u n i t  b a s is  o f c a lc u la t io n )

S e v e ra l o f th e  in te g ra te d  o i l  com panie s w ante d th e  r u le  to  in c lu d e  p r o je c ts  as w e ll  as u n i t s .  T h is  w ould  a D p a re n tl y  in c lu d e  a d ja c e n t le a se s  under th e  c o n t r o l  o f on e’ o p e r a to r .
Th re e  in d e p e n d e n t o i l  p ro d u c e rs  a ls o  fa v o re d  t h is  a d d i t io n  to  th e  p ro pose d  r u le  m o d i f ic a t io n .

O f th e  40 re sp o n d in g  in d e p e n d e n t o i l  p ro d u c e rs  o r a s s o c ia ­t io n s  o f in d e p e n d e n t o i l  p ro d u c e rs , 35 com mente d on th e  
d e f i n i t i o n  o f  p ro p e r ty  is s u e ; 27 s u o p o rt e d  th e  p r in c ip le  th a t  
r e s e r v o ir  a c c o u n ti n g  s h o u ld  be a ll o w e d  in  d e f in in g  p r o p e r ty  
and  none  wer e op posed. Tw enty  o f th e  27 pro ceeded th e n  to  o ro pose  th a t  a fa rm ed o u t p o r t io n  o f  a r e s e r v o i r  w i t h in  a ba se  le a s e  (o r  p r o p e r ty )  sh o u ld  ha ve  s e p a ra te  p r o p e r ty  s ta tu s .

F o u rt e e n  in d e p e n d e n t o i l  p ro d u c e rs  o r a s s o c ia t io n  o f in d e p e n d e n t o i l  p ro d u c e rs  s u p p o rt e d  th e  id ea  th a t  s ta te  
r e g u la to r y  bo dy  d e f i n i t i o n  o f  s e p a ra te  r e s e r v o ir s  s h o u ld  be a ll o w e d . T h re e  o f them  s u p p o rt e d  th e  c r i n c io le  th a t  "e conom ic  in t e r e s t s "  in c lu d in g  a g g re g a te s  o f le a s e s  o r 'p a r t s  o f le a s e s  
as us ed  h i s t o r i c a l l y  by an o p e ra to r  s h o u ld  be a ll o w e d  s e p a ra te  p ro p e r ty  s ta t u s .

r



117

O n ly  e ig h t  o f th e  in d e p e n d e n ts  comm ented  on th e  
p ro c e d u re  fr o m  ch a n g in g  fr o m  le a r .e -b y - le a s e  to  u n i t  t o t a l  
metho d o f d e te rm in in g  EPCL. Two recomm ended ch a ng in g  
im m e d ia te ly  up on  u n i t i z a t i o n ,  tw o recomm ended ch a n g in g  
when th e  m a jo r i t y  o f i n je c t io n  w e l ls  w ere  c o n v e r te d ; on e 
recomm en de d ch a n g in g  when th e  p ro d u c t io n  tr e n d  had been  
re c o v e re d ; th re e  rec om me nded  a t  th e  o p t io n  o f  th e  u n i t  
o p e ra to r .  Two  r o y a l t y  ow ners  a ls o  s u p p o rt e d  th e  “ o p t io n  
o f th e  o p e ra to r "  m eth od .

S ta te  a g e n c ie s  u n a n im o u s ly  s u p p o rte d  th e  p r in c ip le  o f 
s e p a ra te  r e s e r v o i r  p r o p e r ty  d e f i n i t i o n .  The y a l l  e i t h e r  

> s u p p o rt e d  th e  id e a  th a t  s ta t e  r e g u la to r y  d e f i n i t i o n s  sh o u ld
be a cce p te d  o r ,  t a c t f u l l y ,  r e f r a in e d  fr o m  com ment on t h i s  p o in t .

In d e p e n d e n t r e f in e r s  and in d e p e n d e n t c o n s u lt a n ts  g e n e r a l ly  
oo po se d ch a n g in g  fr o m  th e  p re s e n t d e f i n i t i o n  o f p r o p e r ty .  Th e 
one co ns um er  g ro u p  v ig o r o u s ly  op posed change.

Th e re asons  adva nc ed  f o r  th e  v a r io u s  p o s it io n s  w ere  
d is a p p o in t ly  vague. P ro p o n e n ts  o f ch a n g in g  th e  d e f i n i t i o n  o f 
p r o p e r ty  g e n e r a l ly  s a id  i t  w ou ld  " in c r e a s e  p r o d u c t io n "  o r 
" a c c e le r a te  d r i l l i n g . "  O pponents  s a id  i t  w ou ld  le g i t im iz e  
p a s t D r ic in g  ab us es  o r in c re a s e  vo lu m e o f upper t i e r  o i l  w i th o u t  
n e c e s s a r i ly  in c re a s in g  t o t a l  c ru d e  o i l  p ro d u c t io n .  O pponents  
s a id  i t  w ou ld  a ls o  ca use  havoc in  p r ic in g  a d ju s tm e n ts  i f  i t  w ere  
made r e t r o a c t iv e .

D e f i n i t io n  o f  P o s ted P r ic e

Te n o u t o f  th e  22 in te g r a te d  o i l  co m panie s m aking s u b m is s io n s  
comm ented  on p o s te d  p r ic e s .  Se ve n o f  th e  te n  ex te n d e d  t h e i r  
re m ark s  to  co ve r pr em ium s and paym ents  ab ov e p o s te d  p r ic e .

O ut o f 40 re s p o n d in g  in d e p e n d e n t o i l  p ro d u c e rs , 21 comm ented  
on p o s te d  p r ic e s .  Of th e s e , 13 w ere  con ce rn e d  o n ly  w i th  th e  
p o s te d  p r ic e  d e f i n i t i o n ,  tw o w ere  co n ce rn e d  w i th  pr em ium s o r  
e x t r a  paym ents , and s ix  w ere  con ce rn e d  w i th  bo th  p a r ts  o f th e  
is s u e .

In d e p e n d e n t r e f in e r s  w ere  d e e p ly  concern ed  w it h  th e  is s u e , 
a l l  o f  th e  s ix  r e f in e r s  m akin g s u b m is s io n s  comm ented  on p o s te d  
p r ic e s  and th re e  o f them  a ls o  d is c u s s e d  pr em ium  paym ents .

,/■
In  g e n e ra l,  th e  in te g r a te d  o i l  com panie s and in d e o e n d e n t 

r e f in e r s  s t r o n g ly  s u p p o rt e d  th e  FEA p ro p o s a ls  a lt h o u g h  many 
w ante d a c le a r e r  d e f i n i t i o n  o f  such it e m s  as " f i e l d "  and “ a re a "  
The re s p o n d in g  in d e p e n d e n t p ro d u c e rs  a lm o s t u n a n im o u s ly  op oo se d 
th e  p ro p o se d  FEA d e f i n i t i o n  o f p o s te d  p r ic e ,  h o ld in g  th a t  
" a c tu a l  s a le s  p r ic e "  on S epte m ber 3U , 1975 s h o u ld  p r e v a i l .  The  
tw o c ru de  o i l  g a th e re rs  s p l i t  on th e  is s u e .

A
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I t  is  a p p a re n t t h a t  w id e sp re a d  b u y in g  o f cru de  o i l  by 
p r iv a te  n e g o t ia t io n s ,  a t s e c r e t l v - a r r i v e d - a t  te rm s , and  o f te n  
in c lu d in g  w hat c o u ld  be te rm ed '‘ p re m iu m s'1 was  ta k in g  p la c e  in  S ep te m ber,  1975. The in d e p e n d e n t p ro d u c e rs , on b a la n c e , 
w ere  th e  g a in e rs  in  th e  s i t u a t io n .

S t r ip p e £  W e ll  Lease R u le : No n -A ssoc ia t ed C ondensa te Ex c lu s ion

E le ve n  in te g ra te d  com pan ie s , 13 in d e p e n d e n t o i l  p ro d u c e rs  tw o in d e p e n d e n t r e f in e r s ,  one  co ns um er  g ro u p , and one co n­
s u l t a n t  g ro u p  comm ented  on th e  is s u e  o f s t r ip p e r  p ro d u c t io n  
e x c lu s io n  o f th e  n o n -a s s o c ia te d  le a s e h o ld  con densa te .

F iv e  o f th e  in te g ra te d  o i l  com pan ie s , one  in de pen den t 
r e f i n e r ,  th e  one  c o n s u lt a n t ,  and  th e  co ns um er  g ro up g e n e r a l ly  
s u p p o rt e d  th e  FEA p o s i t io n .  Com ments on how to  make th e  r u le  
more d e f i n i t i v e  w ere  a lm o s t c o m p le te ly  la c k in g .  S e v e ra l 
comm ented  th a t  th e  ru le s  was c le a r  en ou gh  now.

S ix  in te g r a te d  o i l  com pan ie s , a l l  13 o f  th e  in de p e n d e n t 
p ro d u c e rs , and on e o f th e  r e f in e r s  who  re sponded on th e  is s u e  d id  n o t ad d re ss  th e m se lv e s  to  d is c u s s in g  how to  make th e  r u le  
c le a r e r  and  mo re w o rk a b le . In s te a d  th e y  s a id  th e  ru le  was 
w ro ng , th a t  ga s w e l ls  p ro d u c in g  le s s  th a n  10 b a r re ls  o f le a s e  
con densa te  p e r da y sh o u ld  be re g a rd e d  as s t r ip p e r  w e l ls  and 
th a t  th e  co n densa te  sh o u ld  be q u a l i f i e d  to  be s o ld  a t upper 
t i e r  p r ic e s .  Th ey  recomm end th a t  th e  FEA ch an ge  p r ic in g  ru le s  to  a ll o w  t h i s .

C e r t i f i c a t io n  o f  P ro d u c t io n  and FEA P ro po se d F o rms

E ig h t  in te g r a te d  o i l  com pan ie s , e ig h t  in de p e n d e n t o i l  p ro  
d u c e rs , th re e  in d e p e n d e n t r e f in e r s ,  and  one c o n s u lt a n t  g ro up comm ented  on th e  is s u e .

On c e r t i f i c a t i o n  o f p ro d u c t io n ,  th e  in de p e n d e n t o i l  p ro ­d u c e rs , w i th  one  e x c e p t io n ,  w ante d p u rc h a s e r ( r e f in e r )  
c e r t i f i c a t i o n .  Th e o th e rs  a l l  w ante d p ro d u c e r c e r t i f i c a t i o n s .  
I t  was p o in te d  o u t by  s e v e ra l p ro p o n e n ts  o f  p ro d u ce r c e r t i -  
c a t io n  th a t  p ro d u c e rs  wer e th e  o n ly  on es  w i th  acc ess  to  some 
o f th e  re q u ir e d  in fo rm a t io n  and  th a t  some , o th e r  in fo rm a t io n  
th e  p ro d u c e rs  c la im e d  n o t to  ha ve  a v a il a b le  co u ld  be made 
a v a il a b le  g iv e n  a ti m e  la g .  In  o th e r  w o rd s , an a c c o u n ti n g  
sys te m  w ith  p ro d u c e r c e r t i f i c a t i o n  w ou ld  be needed bu t th a t  e i t h e r  a ti m e  la g  in  r e p o r t in g  o r a metho d o f c o r r e c t in g  
i n i t i a l  re p o r ts  w ou ld  a ls o  be re q u ir e d .

Se ve n in te g r a te d  o i l  com panie s and fo u r  in de pen den t o i l  
p ro d u c e rs  comm ented  on th e  FEA fo rm  P -1 2 4 -M -0 . A l l  com ments  
wer e a d v e rs e . G e n e ra ll y  th e  re sp o n d e n ts  in s is t e d  th a t  th e  da t.  
was n o t f u l l y  a v a il a b le  or th a t  i t  w ou ld  p la c e  an in t o le r a b le  bu rd en on th e  r e p o r t in g  o i l  com pan ie s .
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INTEGRATES O IL  CCAPAWIES

C ode
» um ber Compa ny dame

Ty pe  Wh ere
P r e s e n t a t i o n  P r e s e n te d  S u b je c ts

13 20 30 Amoco P ro o u c in g  Company Wr i t t e n
00 00 2 Amoco P ro o u c in g  Com pany W rit te n

18 20 32 A sh la n d  P e tr o le u m  Compa ny wr i t t e n
lb 2024 A t l a n t i c  R ic h f i e ld  Company w r i t t e n
18 20 28 bu rm ah  O il  an ti Gas  Com pan y W r i t te n
1820 54 C i t i e s  S e r v ic e  Company O ra l
18 20 12 C i t i e s  S e r v ic e  Com pany rtr  i t t e n
182035 C o n t in e n ta l  O il  Compa ny O ra l
18 20 25 C o n t in e n ta l  O i l  Com pany W ri t te n
18 20 42 Ex xo n Co mp any, U .S .A . O ra l
18 20 0? Ex xo n Co mp any, U .S .A . w r i t t e n
18 20 33 G e tt y  O il  Com pany W rit te n
18 20 33 G e tt y  O il  Com pany W rit te n
18 20 43 G u lf  O il  Co mp any, O .S . O ra l
18 20 26 G u lf  O il  Co mp an y, O .S . W r i t te n

9 Hu sky  O il  Compa ny O ra l
16 20 21 R e rr -h c G e e  O il  Com pany W rit te n
36 20 16 ii a ra th o n  O il  Compa ny Wr i t t e n
!>*SO19 ii o b il  O il  Com pany Wr i t t e n
J J l5 P n i i l i p s  P e tr o le u m  Co. W rit te n
16 20 52 S h e l l  O il  Com pany O ra l

00 00 9 •S k e l. ly  O il  Com pany W rit te n
18 20 08 S ta n d a rd  O il  C o .-  S o h io W rit te n
'6 2029 S ta r. o c rd  O il  Co.  -  C a l i f . W r it te n

13 Sun O il  Company O ra l
10 20 23 Ton nc co W rjt te n
1 8 2 0 <i 4 T e x a c o , I n c o r p o r a te d O ra l

00011 T e x a c o , In c o r p o r a te d wr i  t t e n
11 T e x a c o , I n c o r p o r a te d O ra l
02 T e x a c o , In c o r p o r a te d O ra l

16 2013 U nio n O il  Co.  o i  C a l i i . W r it te n

W ash in g to n
W ash in g to n
W as h in g to n
W as h in g to n
W as h in g to n
W as h in g to n
W ash in g to n
W ash in g to n
W ash in g to n
W as h in g to n
W as h in g to n
W as h in g to n
W as h in g to n
W as h in g to n
W asn in g to n
Den ve r
W as h in g to n
W as h in g to n
W ash in g to n
W ash in gto n
W as n in g to n
W as h in g to n
W as h in g to n
W ash in gto n
D a l la s
W as h in g to n
w a sn in g to n
w a s n in g to n
D a l ia s
Den ve r
W as h in g to n

A l, A 2 ,B l, C

A1,A2
A l t A2 t A3 t C 
A 1 ,A 2 ,a3, D  
A 1 ,A 2 ,£ ,C ,D

A l, A 3 ,C

A2,A3

A l, A 2 ,A 3,D
A 1 ,A 2 ,a 3 ,C ,D

A l, A 2 ,B ,C ,D
A2
A l,A 2, A 3
A l ,A 2 ,A 3 ,S i, £ z ,
, t l i A3 , b , C
A l, ." 2 ,b i , i>2 ,C ,D
Al  ,A 2 , b i
A l. L l
A 2, k  j  , D l, IS 2 , C 
A l, A 2 ,A 3 .C ,b  
A l, A 2 ,A 3,D  
A 2 ,A 3 ,b l, B 2

A l, A 2 ,b

>
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; DL Pl .uDCNT OIL  PRODUCERS OK ASSOCI/. TI CUS Or' INDEPENDENT OIL PRODUCERS

Code
Humber Com pany  Name Pre

Typ e
m e n ta t i o n

Wher e
P r e s e n te d S u b je c t

! 3 20 57 A s s o c ia t io n  o f  In d e p e n ­
d e n t W il co x O p e ra to rs O ra l W as h in g to n A1,A2

1 8 20 53 B e lr id g e . O il  Com pany & 
ti .I i.  W h i t t i e r  C o rp . O ra l W as h in g to n A 2

3 Bouca w O i l  Com pany O ra l D a l la s A1,A2
! b2038 C a ld w e ll  O il  and  Gas

Company W rit te n W as h in g to n El
0U0Q4 C a l i f o r n i a  In d e p e n d e n t 

P ro d u c e rs  A s s o c ia t io n W r it te n W as n in g to n A l , h l t 61
OOOuV C o a s ta l S t a t e s  N a tu ra l

Ga s Com pany
C o tt o n  P e tr o le u m  Company

W rit te n W as h in g to n A l,A 2 ,C
D3 O ra l D en ve r A 2 ,d l

DIO D av is  O il  Compa ny O ra l D en ve r A l, A 3 ,S
13 20 06 w il l ia m  l-i. P u l l e r W rit te n W as h in g to n A l,A 2 ,B
i. 820 13 G e n era l A m eri can  O il  Co . 

o f T exas W rit te n W as h in g to n A1,B2,C
D ll G ar y O p e ra ti n g  Com pany O ra l D en ver X

10 H e w it t and D oughert y O ra l D a l la s A2,A3
' 32003 H oust on  O il  and  h i n c r a l s W r i t te n W as h in g to n El
. r S e Hu nt  O il  Compa ny O ra l W as h in g to n A2,A3, C,D

I l l i n o i s  O il  an d Ga s A ss o c . O ra l W as h in g to n A l, A 3 ,b l, L 2 ,D
D5 In d e p e n d e n t P e tr o le u m

A ss o c , o f  m o u n ta in  S t a t e s O ra l Den ve r A, BI
! 6 20 40 In d e p e n d e n t O il  P ro d u c e rs  

T r i - S t a t e O ra l W as h in g to n A1,L1,C1 B2041 In d e p e n d e n t O il  P ro d u c e rs  
A s s o c ia t io n  o f  A m er ic a O ra l W as h in g to n A1,A2,C

I82U01 in e x c o  O il  Com pany h r i t t o n W as hin gto n A l, A 2 ,B l
D6 In te r-A .n e r  ic a n  P e tr o le u m O ra l Den ve r Al

16
C o rp o ra ti o n

J o n e s - 0 1L r ic n ,  I n c . O ra l D a ll a s X
00 00 3 K ansa s In d e p e n d e n t

P ro d u c e rs  A s s o c ia t io n 'W ri tt en W as h in g to n A 1,A 2,E 1,C ,D1

2 ,3 ,4

L ia is o n  C om m it te e  o f 
i n d u s t r y  A s s o c ia t io n s  
an d T .I .P .K .O . O ra l D«s 11  u S A 1,A 2, A 3, B 1, C1 62 051 Lon g L ea ch  D e p art m en t 
o f  O il  P r o p e r t i e s O ra l W as h in g to n A l , D1 6 20 14 L o u is ia n a  Lan a an d 
E x p lo r a t io n  Com pany W rit te n W ash in gto n A1,A2,E1 I20U5 r ic A ie s te r  F u e l Company W rit te n W ash in g to n A

14 iici 'io ra n E x p lo r a t io n O ra l L 31 1 c. S A1,A2
& On i i ia - C o n t in c n t  O il  an d

Gas A s s o c ia t io n Oi a l Dai  l a s A1,A 21 6 2.055 Oni o O il  ,111a was  Ar :;.o c. w r j t t e n W as h in g to n Al'‘5 3̂ 7 O il  In v e s tm e n t I n s t i t u t e h r i t t o n W ash in gto n A 1 ,A 2 , l«1 ,C ,D0 iiu U -i P e o p le s  o a s  Com pany h r i t t o n d a s h in g to n A1,C ,B  ,.16031 P la c i a  O il  Com pany I. '- i t t e n W as n in g to n x1 32 00 0 Q u in ta n a  P e tr o le u m  Company ' *r i t  te n W as h in g to n A l,?. 2
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Code Type Where
Number Comoany Name Presentation Presented Subject

17 Regal Petroleum Company Oral Dallas X
DI Rocky Mountain Oil ano

Gas Association Oral Denver Al,A2,A3,bl,C
12 Sante Fe Natural Resources Oral Dallas

uooua Sante Fe Natural Resources Wr itten Washington A2,A3,ol
132058 Small Froducers for Energy 

Indepenoence Oral Washington A1,A2,B1,C,D
i 82035 Small Producers for Energy 

Independence Written Washington
D7 Smitii-rancner Oral Denver B

00001 T-C Oil Company Written Washington A
J82uiO Texas Independent

Producers and Royalty 
Owners Oral Washington A2,A3,B2,C,D
(Note: See Liaison Committee of Industry Associations)

132010 Texas Pacific Oil Co. Inc. Written Washington A1,A2,B,C
iy Tipperary Oil ano Gas Co. Oral Dallas A1,A2

-

ROYALTY OWNERS OR ASSOCIATIONS

Coae Type where
Number Comoany Name Presentation Presented Subject

7 Glenn butler Oral Dallas A3
8 Ross Hemphill Oral Dallas X
9 Joe waoerry Oral Dallas A3

(Same as Glenn Butler.)

>
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government agencie s

Coue
Number

Type
comp any Name P r e s e n t a t i o n

Wh ere
P r e s e n te d Sub je

10 20 02 A rk a n sa s  O il  an d Gas 
Com m ission W rit te n W as h in g to n A2182004 C a l i f o r n i a  S t a t e  Lan us  
Com m ission W rit te n W ash in gto n A5 I n t e r s t a t e  O i l  Co mpa ct 
Com m ission O ra l D a ll a s A1,A 2182047 L o u is ia n a  S t a t e  M in era l 
B oa rd O ra l W as h in g to n A!8 20 54 L o u is ia n a  D ep art m e n t o f  
C o n s e rv a ti o n O ra l W as h in g to n A200 01 0 M is s i s s ip p i  S t a t e  O il  an d 
Gas b o a rd W rit te n W ash in gto n Al16 T e x a s , G o v e rn o rs  Ener gy  
A d v is o ry  C o u n c il O ra l D a l la s A1,A2

r
IHPEPEKDEtiT REFINERS

' >27
I 620 20

i 8 20 22
00006

182 017 
i 0 2056

F arm la nd  I n d u s t r i e s ,  I n c . 
In d e p e n d e n t R e f in e r s

W rit te n W as h in g to n B1,B2,D

A s s o c ia t io n  o f  A m er ic a wr i t t e n W ash in gto n B1,D2P e n n z o il  Com pany W rit te n W as h in g to n A l,  A2, >'.3 , DlP r id e  R e f in in g  Com pany Wri t t e n W as h in g to n A l , DlT eso ro  P e tr o le u m  Company w r i t t e n W as h in g to n A l, A2, D I, B2U n it e d  R e f in in g  Com pany O ra l W ash in gto n 131,C,D

1 0 20 45

D4

J 02034

'1(2 035
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A ta b le  h as be en  p re p a re d  and i s  a tt a c h e d  wnicu  l i s t s ,  
a lp n a o e t i c a l ly  th e  co m pan ie s,  a s s o c i a t i o n s ,  an u in d iv id u a ls  
w it h in  ea ch  or th e  ab ov e c a t e g o r i e s .  Tne t a b l e  sno ws  
•w ne tner  a w r i t te n  c r  o r a l  su b m is s io n  was  innue an o th e  
p la c e  of c e l i v e r y .  D u p li c a te  su b m is s io n s  a re  show n, The 
s u b je c t s  d is c u s se d  a r e  in d ic a te d  by ti le  to li o w in g  cod in g  
sy st em :

•A D e f in it io n  o f  P ro p e rty

A1 -  G e n e ra l.  R e se rv o ir  appro ac h  to  COP.
*  A2 -  Use o f s t a t e  ag en cy  ap pro ved  le a s e  su b ­

d iv i s io n s  t o r  s e p a ra te  p ro p e r ty  d e s ig n a ­
t io n .

A3 - T ra n s fe r  o f  Dace P ro d u c ti o n  C o n tr o l Lev el
1 c a l c u l a t i o n s  on  en han ce d re co v e ry  u n i t s

fro m s e p a ra te  p ro p e rty  to  u n i t  t o t a l  b a s i s .

B D e f in i t io n  of P ost ed  P r ic e

Li -  PEA d e f in i t i o n :  f i e l d  ano a re a  p o s ti n g  
p ro c e d u re s .

p.2 -  Premiu m pa ym en ts  ao ov e p o s te d  p r i c e .

C S t r ip p e r  w e ll  Lea se  L ure s:  C l a r i f i c a t i o n  of  
E x clu si o n  o f K en -A sso c ic tc d  Cos C e ll  Co nden­
s a te  .

D C e r t i f i c a t i o n  of Cru oe  Oxi  S a le s  an d PEA P ro ­
po se d D at a C o l le c ti o n  Fo rm s.

X M is ce ll an eo u s  Comm ents, wo t w ii zi in  Sc op e or 
L e a r in g s .
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Mr. Dingell. Would the gentleman from Texas permit just a fur­
ther  intrusion in his time?

Mr. Eckhardt. Yes.
Mr. D ingell. Let me read this. This is dated Thursday,  September 

4,1975, Federal Register Volume 40, No. 172, Ruling 1975-15.
While the  FEA recognizes that  various sta te  and othe r Fede ral regulatory author ities may, for  other purposes, have monitored product ion levels on othe r bases (e.g., by physical boundaries or by producing forma tions  or rese rvoirs) , it is necessary that  the  price regulations embody a uniform concept, the parameter of which can be readily  applied to a ll domestic production, regard less of varying  sta te classifications. For  thi s reason, FEA regulations utilize, as a reference, a 

proper ty concept, based upon the right to produce c rude  oil, that  can be readily identified for a ll producers.
That seems to be r ather at variance with the conclusion tha t you 

arrived at la ter in August of 1976. Can you give us a comment?
Mr. Wilson. I  th ink basically the situa tions th at we are addressing 

in Ruling 1975-15 varied from the situations  that we came across later; 
tha t we were again trying to say that we were not going all the way 
down to the  reservoir basis; tha t we had the most producers tha t can 
come in urging th at interpretation on us. We had not addressed some 
of these other situat ions such as exactly how the formations of Louisi­
ana had been trea ted, and once we learned more about those, basically 
we felt that they should be treated as separate properties.

Mr. D ingell. Well, you even went into the question of unitization 
and examples.

Now on the next page you have:
Production from more than  one reservoir  on a single property.  Because the property concept is based upon the right to produce crude  oil, whe ther  aris ing from a lease or from a fee interest, the existence of two or more sep ara te and dist inct reservoirs will not in i tself  crea te two or  more se parate  properties. The re­fore, for purposes of determ ining  BPCL, where a producer holds a single right to produce crude oil from two or more reservo irs, toge ther  the two or more rese r­voirs constitu te a single prop er ty; where there are separat e and dis tinc t righ ts to produce crude  oil from each reservoir, each reservoir  accordingly represen ts a di fferen t property.
So you did make a significant change in your regulation, did you not?
Mr. W ilson. No, sir. Basically we said tha t the main righ t to pro­

duce is usually the operating in terest that arises out of the lease that 
is granted in a legal context.

Mr. D ingell. What  you came out with is strik ingly different than 
the language I just read. Earl ier you said that i f you got a right to pro­
duce out of one reservoir-----

Mr. Wilson. That is prospectively.
Mr. Dingell. There are two properties.
Mr. H ill. Tha t is a change, Mr. Chairman, but that  is only a pros­

pective change looking forward from the August ru ling and not back­
wards.

Mr. Dingell. Well, I hear what you say, but I find myself hard  
put to be convinced.

I thank the gentleman for the transgression on his time.
Mr. Eckhardt. I  will ask a question about a slightly different situa­

tion. Let’s suppose you have a proper ty with a well on it which 
was operating in 1972. The base control period volume was 350 
barrels. The well runs through a formation to a deeper formation,
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again let’s say 5,000 feet and 9,000 feet [see fig. 2, well No. 1]. Now 
under your regulations which existed prio r to August if this well 
is producing, say, 175 barrels from this formation, this would be 
at the old oil price, would it not ?

I 2

Mr. E ckhardt. Now under the regulation prior  to August, suppose 
this is cut off [see fig. 2, point x] so as to draw from this formation 
[fig. 2, formation A] at 175 barrels per day. Would tha t be new or 
old oil under the prior ruling ?

Mr. W ilson. Both of these are under a single surface lease but 
you tell me they are separate reservoirs.
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Mr. Eckhardt. Separate formations.
Mr. Wilson. I don’t believe so. I am not a geologist but I think 

formations are large enough that  they are entire fields. You don’t 
really have one field on top of another field. You have reservoirs 
on top of each other.

Mr. Eckhardt. You never have one formation on top of another 
as, for instance, the formation that extends in like this [fig. 2, forma­
tion A] and another one that extends in like that [fig. 2, formal ion B] ?

Mr. Wilson. The factual situations involved in these things  are 
extremely complicated, I agree, in the legal relationships of these 
things. This is why we have had so much difficulty. |

Mr. Eckhardt. There may be some difficulty in determining what 
is a formation and what is a reservoir, is that correct ?

Mr. Wilson. Tha t is correct, sir.
Mr. Eckhardt. And tha t is the reason originally you didn’t pay f

much attention to this distinction, you simply said if it is a property  
in production in 1972 and if it covers a certain geographic territory, *
any production out of that  property, regardless of what formation 
it goes into, will be considered under the basic control period figure.
Isn’t tha t essentially what you did prior  to August ?

Mr. Wilson. We said the right to produce which derives from a 
lease or a fee interest. The right to produce may be an operating 
interest.

Mr. Eckhardt. I thought I noticed Mr. Smith nodding in assent 
to my question but I would like to know what the answer is in simple 
terms.

Mr. Dingell. The Chair has observed tha t nods do not show on 
the record.

Mr. Eckhardt. Tha t is the reason I would like to give him an 
opportunity to comment.

As I understand, before the August determination you had felt 
that it was quite difficult to make this determination with respect to  
formations within a given property  and generally interpreted the 
rule to mean tha t within a given proper ty whatever formation was 
struck the base control period amount would be governing and the 
mere assertion tha t a new formation was drilled into from tha t pro per­
ty would make no difference.

Mr. Wilson. I believe in the August clarifications the types of 9
formations tha t we were addressing were ones tha t were clearly 
separate, they are not smaller formations such as you were talking 
about. Obviously one of the things we have to do in further rule- 
making is try to separate out some of these as to how large a trac t 
you have to have, for instance, to gain the benefits.

Mr. Eckhardt. There is a difference between the formation and 
a reservoir which has to do with its size. If  it is a big reservoir, it 
is a formation, is that right  ?

Mr. Wilson. The difference between reservoirs and formations is 
one of the items we will be addressing in this next rulemaking.

Mr. Eckhardt. Have you decided what the difference is yet?
Mr. Wilson. It  is one of the things we will have to collect com­

ments on and get additional information as to how to make these 
distinctions.

Mr. Eckhardt. So each producer determines whether he is producing 
out of a new formation or producing out of a new reservoir and if
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he decides tha t he is producing out of a new formation he charges 
the new oil price and if he decides that he is producing out of a 
new reservoir he continues to charge the old oil price ?

Mr. W ilson. Prospectively, this problem has been eliminated since 
we have gone to a reservoir basis.

Mr. Eckhardt. But you have not determined what is a reservoir 
and what is a formation ?

Mr. Wilson. The lowest common denominator will be the reservoir. 
The formation will be larger than  the reservoir and will encompass 
a number of reservoirs.

Mr. Eckiiardt. How much larger?
Mr. Wilson. That  is the issue.
Mr. Eckiiardt. So he still determine whether it is a reservoir or 

formation and charges in accordance with his determination?
Mr. Smith. Mr. Eckiiardt, I think the key is prospectively. He 

does not care any more as long as it is at least a different reservoir. 
He can count production from those two separately.

Mr. Eckhardt. I would certainly care in this situation because 
if he is producing—I have calculated 175 barrels at $5.15 here (fig. 
2, point y) for a total of $901.25 and he can simply plug here (fig. 2, 
point x) and produce 175 barrels here (fig. 2, point z) at $11.60, he 
gets $2,030, under the present rule i f A and B are considered separate  
formations. But if these are considered as separate reservoirs, if he 
drills  another well (fig. 2, well No. 2) and continues to  produce the 
175 barrels  at 9,000 feet and the 175 barrels at 5,000 feet, he only 
gets $1,802.20. So he gets more money by plugging this well at this 
point if he can call this a formation instead of a reservoir than by 
continuing  to produce from both if both are considered reservoirs 
in the same formation. Now’ it seems to me it becomes extremely im­
portant to him whether it is a formation or a reservoir.

Mr. Dingell. Well, if the gentleman will yield, it also becomes 
impor tant as to the amount of oil recovered.

Mr. Eckiiardt. Sure. If  by producing 175 ba rrels from 5,000 feet 
and calling it a new reservoir you make more money than  if you 
produced 175 barrels from both places making a to tal of 350 barrels, 
you have a strong incentive to plug the lower formation, it would 
seem to me.

Mr. Wilson. The incentives tha t we are trying  to give, Mr. Eckhardt, 
are, of course, tha t you may have a separate reservoir there tha t 
formerly wras in the same unit tha t is defined as the property. If  
you had old oil on tha t property on a cumulative basis and you 
had a cumulative deficiency to overcome, there may be no incentive 
for drill ing a separate well down into tha t new reservoir. We are 
try ing  to eliminate that  and trea t the incentives for building that 
new- well and developing tha t new reservoir to get extra oil.

Mr. E ckhardt. Mr. Chairman, I think this is a rath er complicated 
issue and I don’t want to fur ther  belabor the record but I would like 
to ask unanimous consent to be permitted to place some calculations 
and illustra tions similar to those here presented in the record at the 
appropria te point.

Mr. Dingell. I  think that would be entirely appropria te. The Chair 
would request that the gentleman do that  in the appropriate fashion. 
Without objection, so ordered (see pp. 110,125).
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Mr. W ilson. We wou ld be very  ha ppy to sit down wi th Mr. Eck ha rd t at  any time  and  go over  thi s in much g reater  de tai l as to the  mechanics.Mr. E ckhardt. Tha nk  you, Mr. C hai rman.
Mr. D ingelll. Any question ?
I am just curious  abou t one phenomen on abo ut which I know only  very  lit tle  and  th at  is th is “behind  the  pip e” ma tter. Th at  is some­th ing th at  comes into play with  reg ard to na tur al gas, so th at  if vou dr ill  throug h two  diff erent forma tions or rese rvoi rs—a nd  you have  not  decided whether it is a forma tion or a rese rvo ir yet—you have  to  recover from the  bottom one first. Is  th at  corr ect?  I th ink the  purpose was to ge t all th at  you can ou t of the  lower one and  then come up and get  the  nex t hig her one. Or do you dra w from the  hig her reservoi r and  get  the  lower one la te r ?
Mr. W ilson. I th ink the  Sta tes  reg ulato ry  agencies may require that.  There  is no thing  in our  reg ula tions  th at  requ ires that.Mr. D ingell. A m I fa ir  in say ing  th at  you shou ld wi thd raw  first  from  the  one t ha t has th e grea ter  pressure? It  is a ll a m at ter  of assur­ing  th e grea ter possib le ult imate  recovery  o f petroleum from the site.Mr. Smi th . M r. C hairm an, my und ersta nd ing  is th at  those processes are reg ula ted  by the State  reg ula tor y agencies with a view to ma xi­mum conserv ation and assuring  t he max imum produc tion of those.  I am not  famili ar  wi th the  detaile d eng ine ering  requirements which of course  are  based on the geological chara cte ris tics of  the pa rti cu la r pro ducing zones in ques tion , bu t the rep resent ations to us in th is rulem aking are  that  the  State  reg ulato ry  agencies establ ish  the  requ irem ents more of th e na ture t ha t t he  chairma n h as r efe rre d t o w ith a view’ to maxim izing the  tot al recover}’ of the  reserves th at  are in place.
Mr. Chairma n, may  I  also add  one s uppleme nt?  You asked  me how many people we had  assig ned to the ind epe ndent  crude pro ducer  au di t pro gra m now. I estimated abo ut 350 and the  exac t num ber  is 336 for  fiscal ye ar 1977.
Mr. D ingell. Th at  is p re tty  close.
Any f ur th er  questions o r comments  ?
Gentlemen, we than k you. We have had a long and  difficult day. We a pprec iate yo ur  cour tesy  to the subcom mittee.
The  subcom mittee w ill stand adjo urn ed.
[Wher eup on, a t 1 :35 p.m. , the  subcommitt ee ad jou rne d.]
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