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REGULATIONS FOR THE EDUCATION AMENDMENTS
OF 1976

THURSDAY, DECEMBER 16, 1976

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON POSTSECONDARY EDUCATION

OF THE COMMITTEE ON EDUCATION AND LABOR,
Washington, D.0 .

The subcommittee met, pursuant to notice, at 10:15 a.m. in room
• 2175, Rayburn House Office Building, Hon. James G. O'Hara (chair-

man of the subcommittee) presiding.
Members present: Representatives O'Hara and Buchanan.
Staff present: Jim Harrison, staff director; Webster Buell, coun-

sel; Elnora Teets, clerk; and Robert Andringa, minority staff director.
Mr. O'HARA. The subcommittee will come to order.
I have been reviewing the history of my own tenure in this chair

within the last few weeks. I notice the first set of hearings that we
undertook after I became chairman of this subcommittee related to
the development and review of regulations by the U.S. Office of Edu-
cation. To be specific, there were 2 days of hearings to review the
first proposed family contribution schedule under the basic grant
program.
Those hearings had not been completed a week when we began 3

days of hearings on the regulations which had been proposed on the
implementation of section 1202 of the Higher Education Act.
It is appropriate, I think, for my chairmanship to end on the same

note as it began, that is, in the examination of rules and regulations
being promulgated for carrying out those responsibilities which are
imposed on the executive branch by statutory law.
My own views on the problems and dangers and temptations in-

volved in the administrative rulemaking are, I believe, fairly well-
known to most of the people in this room. I have a firm and unyield-
ing belief that article I, section I of the Constitution, when it puts
the lawmaking authority solely in the hands of the Congress, means
what it says, and even in those circumstances when it is truly
essential that regulations be written in order to make it possible to

• carry out the law, those regulations should be held to the minimum
required by the law.

Unfortunately, not all laws and certainly not all regulations are
written with that concept in mind. Whether the statute is a mere de-
scription of purpose and a broad grant of regulatory authority or a
carefully written and detailed set of legislative directions, it seems to
me that the history of the last several decades has been one of Execu-
tive inability to stop trying to improve on what the Congress has
written.
Now, I am not going to assert that you cannot improve on the work-

ings of the Congress, But I do believe that the executive branch lacks

(1)
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authority to do so, and when the Congress seems to fail to do what
they should have done, or what the Agency thinks they should have
done, or when the Congress seems to lack the insight or professional
expertise that it would have had if it had been chosen on the basis of
qualifications rather than electability, and when the Congress, because
of these flaws in its composition, comes up with solutions that the
experts consider to be bizarre, if not absurd, then there is a remedy
that does not lie in utilizing the regulation process in curing the effects
of the law. The remedy, of course, lies in requesting either an explana-
tion of or an amendment to the law.
I am very gratified (with some reservations), to hear that Secre-

tary Mathews changed the policy of his predecessor and has decided
to seek the views of the general public before freezing the proposed
regulations in a phraseology that he would then feel obliged to defend
against anything but the most minor modification.
That does reflect a very healthy step forward toward recognizing

that the public probably knows better than either the Congress or the
executive branch what is really wise and needed.
However, there remains, even in this new and more open process,

another concept to which Secretary Weinberger once gave voice in
this very room before this subcommittee which, I believe, lies at the
root of what is really wrong with the regulatory process. Secretary.
Weinberger, many of you will recall, in seeking to defend some regu-
lations that were being considered by this subcommittee, asserted
that it was his function—and I quote:

First, to interpret the intent of the Congress, and second, to accommodate the
concerns of a wide diversity of interest groups and individuals.

Mr. Pierce
' 

as guidance for you in your important work, as guid-
ance for the Office of Regulatory Review, in the hope of expressing
the views of a great many of my colleagues in this House, and as a
valedictory remark from my own career in the House, let me say this.
Mr. Weinberger was only half right.
It was his responsibility, just as it is yours, to follow the intent of

Congress. However, the accommodation of the concerns of a wide
variety of interest groups and individuals" is not the function of the
agencies of the executive branch. That kind of accommodation is an
excellent definition of what we are supposed to be doing in the legis-
lative process, and the Constitution entrusts that kind of accommo-
dation of interest and views to the hands of the Congress.
Now, with regard to specifics. The Education Amendments of 1976,

which became Public Law 94-482, contained a number of changes in
the law which changed existing language authorizing the Commis-
sioner or Secretary to make regulations. They changed that from
an authority to make regulations desirable for the attainment of the
purposes of the programs, to language authorizing the Commissioner
or the Secretary to make regulations solely to carry out what the
statute mandates. Information-gathering authority in several titles
is reduced from "such information as the Secretary shall see fit" to
"such information as is essential for the carrying out of this title."
I have read the notice of intent, and I must confess a certain disap-

pointment at finding nothing in that intent to indicate a decision of
whether the Department will seek out regulations that go beyond what

•
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is necessary, so that they may be eliminated in conformity with these
new, clear, legal restrictions on the Department's right to give a nickel
and ask for a dollar's worth of control in change.

It may, indeed, not be necessary for you to mention these issues in
the notice of intent, because the new statute does not leave you any
room to decide whether or not you will abolish regulations going
beyond the requirements of the statute.
In any event, I would like to know what you are doing about those

changes, what procedures you have set up, what your intentions are
with respect to those kinds of issues which certainly are reflected by
the Congress, and secondly, whether or not in your drafting of regu-
lations for the new provisions, substitute provisions, you are trying to
exercise the restraints of these changes in rulemaking authority that
have been suggested to you, and how you are going to go. about that.
So those are the things that we are concerned with today, and I

would like to call on William Pierce, Acting Executive Deputy Com-
mission of Education, to enlighten the subcommittee on what you are
doing and how you are going about it.

Incidentaly, this is not a hostile inquiry. I want you to know that.
I think that you are going in the right direction. I just want to make
sure that you are going far enough.

STATEMENT OF DR. WILLIAM PIERCE, ACTING EXECUTIVE

DEPUTY COMMISSIONER OF EDUCATION, U.S. OFFICE OF EDUCA-

TION, ACCOMPANIED BY DON WORTMAN, DIRECTOR, OFFICE OF

REGULATORY REVIEW; RICHARD HASTINGS, DEPUTY ASSIST-

ANT SECRETARY FOR LEGISLATION; AND THEODORE SKY, AS-

SISTANT GENERAL COUNSEL FOR EDUCATION, DEPARTMENT OF

HEALTH, EDUCATION, AND WELFARE

Mr. PIERCE. Thank you, Mr. Chairman.
We appreciate the fact that. we, this committee and the Office of

Education and the Department of Health, Education, and Welfare,
I think, are working toward the same goals. The means are perhaps
at issue today; how we arrive at those goals.
We would like to spend some time sharing with you our conception

of how we can best do that.
For the record, would it be helpful, Mr. Chairman, if I introduced

the people at this table?
Mr. O'HARA. Yes.
Mr. PIERCE. At my far left, Mr. Don Wortman, Director, Office of

Regulatory Review in the Secretary's Office; next to him is Mr. Rich-
ard Hastings, Deputy Assistant Secretary for Legislation; on my far
right, Mr. Ted Sky, Assistant General Counsel for Education for the
Department of Health, Education, and Welfare.
I have behind me people from the various programs for whom you

might have specific questions. I will introduce them at that time, if
that is all right, Mr. Chairman.
I would like to, if I may, spend just a moment describing for you,

Mr. Chairman, the approach that we have taken to try to carry out the
intentions of Congress over the past 2 years since you held that first
hearing.
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One of the things clear to us was that Congress felt that the Office
of Education and Department of Health, Education, an,d Welfare was
guilty of not promulgating rules and regulations in those programs
where they had no intent of asking for funds. It was Congress feeling
that that was an inappropriate behavior for the Office of Education
and HEW to engage in.
I think the Congressional Record makes it quite clear that you felt

that way, and we therefore have embarked upon a policy, and have a
procedure in place, where there will be regulations for every program
authorized by Congress, irrespective of the intent of the administra-
tion to request those funds.
Mr. O'HARA. If I may interrupt at this point, I want to commend

you for that. That is a point I should have made in my opening
remarks. I am very pleased about it.

Obviously, the way that government is working nowadays, the fact
that you had not promulgated regs made it difficult for the Congress
to arrive at an appropriations decision. In effect, you say we will not
promulgate the regs; therefore, Congress cannot appropriate funds,
which is fine with us, because we do not want to. Maybe it was not fine
with the Congress. I really think that your new position is a definite
step forward and I want to commend you for having made that deci-
sion. I hope that those regulations will be handled expeditiously,
although I understand that there is quite a bit of work to be done.
Mr. PIERCE. There is a lot of work for us, Mr. Chairman; in fact,

we have analyzed the different regulation packages within Public Law
94 182 and find that there are 44 separate regulation packages re-
quired in that legislation.
The Congress, also, in the last few years has spoken to the issue of

expediency that you mentioned and has said to us in legislative lan-
guage that we must provide final rules and regulations within 240
days. That is good news, certainly, for the people in the field. For us
who have to do that, maybe sometimes it is bad news, in the sense that
it puts us under a very, very tight timeframe.
As we listen and talk with the Secretary we sensed and understand

his concern with the regs writing process—which is that the regs are
too complex, too complicated, not clear; they are written in far too
legalistic language, they are not open to the public. The public has
not had, at least in the view of the public, in their perception, an
opportunity to have appropriate input into the rules and regulations
process.
On the 25th of July, the Secretary provided us with a directive that

suggested that there would be a new procedure to be put in place,
which required the publishing of the NOT you mentioned, which
never has been done; extended the public comment period from 30
days to 45 days for both the draft regs and the NOT; and it also
required public hearings with one exception that I will mention in a
moment.
We were then faced with what was, for us, somewhat of a dilemma:

that is, providing those final regs in 240 days and at the same time
opening up that process and writing more simplified regs, rules and
regulations. We put together a series of task forces in the Office of
Education, trained them, including lawyers, in how to write language
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that was easily read and understood. Our program people hopefully
have a better perception of what that means.
We drafted the NOI's and got them out. They are now in the field,

as you know. People are responding to them. We have not yet started
to write the draft regulations for any of these 45 programs and will
not until the final date of comment on the NOT is upon us.
Another thing that I think, Mr. Chairman, that we have dealt with

since you started holding these hearings and, in a sense, has exacer-
bated the whole problem that we both face, is that Congress was very
concerned, and rightly so, over the fact that we had guidelines that
were unpublished; we had program memoranda that were unpub-
lished and had never seen the light of day, in a sense. Congress said
to us: we want you to publish in the Federal Register all of the cri-
teria, anything that you use to make decisions for funding programs.
We want them to become a part of the rulemaking process.
So over the past few years we have done away with informal docu-

ments, informal criteria. All of that has now been put into the rules
and regulations process and is published in the Federal Register and.
says to the people who apply for the funds that Congress makes avail-
able to the Office of Education: these are the criteria upon which you
will be judged, nothing hidden under the table. You know what it is
that you can expect; you know what it is, in terms of funding criteria,
for example; you know what you will be judged on.
We think that is a positive move forward; Congress feels that it is a

positive more forward. That, in itself, makes it appear that the rules
and regulations and the process has become more cumbersome, because
we have flushed out a lot of things, and put them out in public.

Incidentally, Mr. Chairman, all of those regulations are being
looked at insofar as we can, and as we can, for their complexity and
whether or not they even neei to exist.
Mr. O'HARA. I was just going to make that point. I hope before you

go through the rulemaking process on these guidelines, informal office
memoranda and so forth, that you really try to come to a decision on
whether or not you need them.
Mr. PIERCE. I would mention on the NOT, the three NOI's that are

now out, we may not hayed one it in as precise a way as the Chairman
would have liked. We went through—and I have the record, if you
would like it—an underlined NOT that shows that in over 40 places
in those NOI's that we either directly or by inference asked the ques-
tion, do we need regs, do we need any specific things said about this
by the public who is reading this?
We believe that was an attempt to do what Congress wanted us

to do in Public Law 94-482 and in all of our regs process.
Our dilemma at the moment is that we have Public Law 94-482 and

the 44 packages that we must get out within 240 days. We have a
finite number of resources in which to do that. We do not, and have
not yet, embarked upon a massive review of those other regs that are
in place and are already out on the street. We plan to do that, insofar
as we possibly can, as we get through this 240 day time period.
In addition to those 44 rules and regulation packages in Public

Law 94 182, we have an additional 49 rules packages that pertain to
other pieces of legislation, or pertain to discretionary programs where
funding criteria has to be put before the public so that they can make
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application for those programs, so the total amount of work in terms
of rules and regulations that have to be put through the Office of
Education and the Department of Health, Education, and Welfare
number 93 different packages.
Those are ongoing activities in addition to the requirements under

Public Law 94-482.
The one point that I want to make sure that you know we agree

with, is that where you have limited the Commissioner's or Secre-
tary's regulatory authority in Public Law 94-482, that will be done
immediately in the 240 day process. The new rules and regs in those
areas where there are substantive rules and regs that must be written
for programs, title I and others, where that limitation is in the law,
will be immediatey accommodated.
When you see the final regs coming from the Secretary's office on

June 9—no later than June 9, or any of those time periods—then
you will see that we have accommodated in every place the law re-
quires, or the Congressional language in the hearings indicates to us
that that is what you had in mind.
Mr. O'HARA. That is very good. You are making a conscious recog•

nition of the impact of these kinds of changes. In those particular
packages where that impact is designed to be felt, you have tried
taking that into account.
Mr. PIERCE. Yes, sir, we are.
The problem the chairman faces, and the problem we face at the

moment is that we cannot prove that to you. Because we do not have
the draft rules out yet we cannot say to you, here, sir, is where we
did that. However, I can say to you, when those are written they will
be there, and we will have indeed taken that into consideration. We
have made a special effort and the process is in place which we hope
will see to it that we have done that in every place Congress intended.
Mr. O'HARA. I am very much encouraged by that. The only memo

that I have read—well, the only notice of intent that I have really
read—I have been aware of, but the only one that I really read was
November 29, and in here—before we get into that specific, let me say
this.
The philosophy of regulation writing—and I know I am talking

to a number of lawyers here—the philosophy of regulation writing
I think is one that sort of sets you on the wrong foot at the beginning.
In effect, what you do is you sit down and try to anticipate a question
that is going to arise; then you try to answer it with a regulation or
rule, and I think that every lawyer understands the problems asso-
ciated in trying to answer hypothetical questions without really know-
ing what the exact facts are, leaving no room for judgment or experi-
ence teaching you anything. So you end up trying to anticipate every
situation.
I recognize that a lot of the time it is the very ones who are com-

plaining about the complexity of the regulations make a major con-
tribution toward making them complex. They contact you and say,
"Say, under title I, continuing education, could we run a course in, let
us say, modern urban history, or something? Can you assure me that
I will not get in any trouble if we do it this particular way?" You
answer: "Well, you know you can read the law as well as I can."
"Listen, I have to be able to be absolutely certain that I will not

have any difficulty, so you go ahead and write a regulation that spells

•
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out yes we can, or no, we cannot. If we can, under what particular
circumstances we can." I recognize that you are being egged on to do
more by some of the very people that are complaining that you are
already doing too much.
I really think that you can be pioneers and say, look, we are

not going to write a regulation to cover every possible situation. We
are just going to sort of see how things develop and trust that educa-
tors can read and that the law is more or less understandable as it is.
I would like to call your attention to some of those things, in the

November 29 memo.
For example. In the community services and continuing education,

in the first place, at the top of the third column, page 52411, you are
asking, what types of programs can be offered under the rubric
of continuing education as defined by the law?
When you say, "by what standards should resource materials be

evaluated at State and local levels"; (3) "should there be a require-
ment that resource materials sharing be incorporated in every com-
munity service continuing ed program," I have a couple of objections
in there.
I am not sure that we really need a tight definition, in response to

your question, No. 1; and I think that when you start putting in tight
definitions you include and exclude. Maybe we should be a little more
flexible in there, and sort of leave the statute, and see what kinds of
things develop.
You know, I am not telling you what to do. I am saying that there

is another approach.
Second, this question, "should there be a requirement that a resource

material sharing plan be incorporated in every community service
continuing ed program?" I recall the statute, and it seems to me if the
Congress had meant that there be a requirement, that the Congress
would have said that there was a requirement, and that you should
not really be asking that question now. You should be asking about
how we should encourage it, not should we require it. Could I direct
your attention to that?
Mr. PIERCE. Yes, sir. The word "requirement" was an obviously bad

choice of words.• Our dilemma in this process, Mr. Chairman, is that this is the first
time we have experienced writing NOI's in response to the Secretary's
mandate and part of the process in writing NOI's and part of what
the Secretary asked us to do was to raise issues with people in the•
field and let them respond to those.
He also mandated and directed us to raise those issues in a neutral

way, and we went very painfully and painstakingly through the NOT
and tried to expunge from them any questions, or rephrase any ques-
tions, that were obviously biased in the way that they were stated and
not, indeed, a neutral question, or one that suggested that there ought
to be a requirement.
By reading the question, it was clear that the Office of Education

had already made a decision that there should be a requirement. We
did not do too well in some cases.
Our experience was limited, and the experience of the program

people is limited. We will get better at this process as we go along,
and you will find some of those questions, some of those issues raised,
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in every one of these NOI's. If we had sufficient time, we would not
have put them in there.
Let me remind you that we have 240 days in which to get out the

NOT, the draft regulations and the final regulations. and we were
under some very, very severe time limitations.
That is one response. Another response is that insofar as an issue is

neutral, the response to the first question that you read, for example:
what types of programs can be offered to the public under the rubric
of continuing education, we expect the public to respond to that. The
public may, indeed, respond the same way that you did. If they do,
then we will be guided by that, so that the NOT must be viewed as our
effort in getting an early reaction from the people.
How much do you want us to regulate? Would you prefer that we

keep things open and flexible, as open as they can possibly be? If you
say no, we know that we have a dilemma, and we knew that we had a
dilemma going into this whole process. The more you invite people to
respond, the more certain they are to respond to protect their interests.
That is the problem built into this whole process that we recognized in
the very beginning.
In the event that a great many people say that they want us to be

much more specific than we are inclined to be, and we are now being
directed by the Secretary to be, we at least know when the NPRM goes
out and is not specific, we can expect a great deal of anger and
righteous indignation. Without malice aforethought, we decided to
ignore the public's will from the standpoint that we wanted to keep it
simple and not address the issue that they asked us to address.
I do not know if that is an answer to your question, Mr. Chairman.

We face in a way the same dilemma you faced when you read these.
We think we are going to get better; we know we are going to get
better; our people are going to get better about writing a nondirective
statement or an issue.
The other thing I would like to point out is that the issues raised

here in the NOT will not necessarily reflect the way the draft regula-
tions will be written. They are simply questions, in a sense, thrown
out to the public, and people have an opportunity to respond. If we
get clear directions from the public, then that will guide us in writing
the regulations.
If we do not get clear directions, obviously we are going to have to

follow our own predilections, which is now to keep it simple, and cer-
tainly we have heard the admonition of Congress over the years not
to legislate through regulation.
Mr. O'HARA. What worries me, first about the definition. I accept

your answer about that. I personally do not think that you need much
definition. I think it would be a better decision on your part to sort of
go easy on the definition.
By the same token, I do not see anything wrong with your asking

the public what they think about that. I do not see anything wrong
with your asking the public by what standards should resource
materials sharing proposals be evaluated. That is OK.
I do really object to your asking the public and suggesting that it is

within your province to establish a requirement that resource material
sharing plans be incorporated. The Congress amended section 105(a)
(2). It reads: "Set forth comprehensive, coordinated statewide system
of community service programs under which funds may go to a State"

•
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and so forth. We just struck out "community service programs" and
changed it to "community service and continuing education pro-
grams." That is consistent with a change in that title, "including
resource material sharing."
I do not see the authority to require them. Even if you thought it

was a good idea, I do not think you could do it.
The last thing, right down at the bottom of that column, you ask

another question that I am a little concerned about. You say. how
should priorities be established for technical assistance along with the
three program objectives established by law, to wit, community serv-
ices, continuing education, resource material sharing.
I wish you used a different word than "priorities." That sort of says

you are going to make a decision that one is more important than the
other or more desirable. That is, again, the kind of decision the Con-
gress could have made and deliberately chose not to make for rather
important political reasons. If we insisted on trying to make that kind
of decision in the free-flow of legislative debates and consideration,
we would still be in conference.
You know, one of the ways that we managed to amend the title was

by not attempting to establish a set of priorities among these things.
If we had done that we really would have had a donnybrook on our
hands. We really do not mean for you fellows to go and lock yourself
in a closet and do it for us. We just sort of left that open.
Mr. PIERCE. I would like to say two things, if I may?
I would like to ask Dr. Spearman, Acting Deputy Commissioner

for Postsecondary Education to address both the questions. Also, I
think he would like to add to the question of the requirement of re-
source materials sharing plan.
I would remind the chairman only that the public and Congress and
HEW and our own people, for that matter, are going to respond to
those questions. The resounding answer may well be—and probably
will be—no, you do not even have the authority to do that, therefore
that will guide us. That question, in a sense, will be rendered academic.
People will say you cannot do that anyway. We will say that is right,
we could not, we will not.
The local people are faced with a further dilemma. That dilemma

is if we do not have a regulation, do not tell them specifically what
they can do in some instances, then the General Accountirig Office
comes in and finds that they have used their funds illegally. That, of
course, would put them in a terrible position. That is one of the rea-
sons that on the one hand they are saying, do not regulate and on the
other band saying, give us as many regulations as you possibly can to
protect us from another branch of government, right or wrong, and
that, I am sure you are aware of, is a part of the reason why that
schizophrenic kind of behavior exists on our part, as well as on the
part of the people in the field.
I would like now to ask Dr. Spearman to address himself to both of

those.
Mr: SPEARMAN. Mr. Chairman, I must admit that I agree with you

that the choice of the word requirement is probably inadvisable. I
am very much aware of the fact that you are addressing the broader
issue of writing regulations, but occasionally when we use terms that
are unacceptable, that there be a requirement in every community, we
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are not only addressing the regulation mechanism but are trying to
anticipate the status of the State's 55 jurisdictions which will ulti-
mately apply for this. They will be asking for us to specify in the
funding criteria, what kind of criteria, what kind of priority are we
going to place on this new provision. Is it primary or secondary? Be-
cause the Congress simply said you may establish a resource materialsharing program, people will be asking us, what does "may" mean?
How many points do I get for it?
What we are trying to do here is get some discussion of that issue.

Perhaps we should have restated that in such a way as to reassure you
that the NOT will not come out as a requirement.
With respect to the question that you raised in terms of how priori-

ties be established, here, again you get the whole problem of how you
divide the pot, given a certain finite appropriation, whatever the
amount. Our National Advisory Council constantly raises questions
with us. If you have a new provision in the law authorizing some of
the community service resources and things of this sort, how will we
provide for equitable distribution of the funds? Will you seek to
appropriate funds along those lines, placing equal emphasis on it?
Some of these questions occasionally are brought into play by that
kind of influence of the National Advisory Council.
Perhaps we did choose some unfortunate words in the NOT. We

need to get some of these issues out on the table.
Mr. O'HARA. If I may respond to that for a moment, it seems to me,

when you have a question of priorities as between three different pur-
poses or three different aspects of the same kind of a program which
the Congress has neglected to establish priorities, maybe the answer is
in considering which projects you are going to fund and which ones
you are not going to fund, instead of establishing priorities between
the three different types of programs perhaps the decisions on funding
should be made on the basis of which of these proposals seems to meet
the greatest need in that particular State or community in the best
way.
Indeed, you are going to have this State plan thing under section

105, the State is called upon to make same decisions of that kind, so I
think—you know, I guess what I am trying to say, the Congress, by
failing to establish priorities between these three things, by neglecting
to direct you to establish them, may have been saying, look, we do not
want to elevate one of these purposes over the other. We just think
that in connection with the States and the State plans what you ought
to be doing is funding what seems to be the most promising proposals
for any given area.
Do you get what I am trying to say?
Mr. SPEARMAN. Yes; I do.
Mr. O'HARA. Incidentally, I want to mention before you are per-

mitted to step down from the witness stand, I really appreciate the
help that you have given the committee and the subcommittee over the
years that I have been the chairman. You have been very helpful to us
in several capacities. I want to note that and get it on the record. I
only have 2 weeks left.
Mr. SPEARMAN. Thank you very much.
Mr. O'HARA. Let me continue on, if I can.
These comments are illustrative. I have not attempted to pick up
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everything in this proposal that concerns me, let me just pick out a
few.
Here we have this whole special services question, the services learn-

ing centers. Again, it is this priority business. If you get into page—
let me see-414 or 415, you asked in here somewhere 
Here we are, at the bottom of the middle of the column on page 414.

"The issues to be addressed are, should a priority be given to either
establishment and operation of new SLC's or the expansion activity?"
You know, without belaboring the point, the point I just made,

maybe what you just ought to do is see when the proposal comes in,
see if it meets a very great need, does it in an intelligent fashion,
whether it is a new one or an expansion of an old one.
If we intended to set up a priority, we would have set it up, you

know, and said so.
Mr. PIERCE. I wonder if I could ask a question that bothers all of

us, and I am sure that Congress is troubled by it as well. The dilemma
that we often face is between the authorizing level of the program and
the appropriated level of the program, where the authorized funds in
a program will be sufficient to do a great many things and the appro-
priated funds actually are very restricted and very limited.
What is the Commission of Education's role in trying to determine

priorities, given the fact that there are not enough funds to do all that
Congress intended, probably. Is there a responsibility with the advice
of people in the field to order the priorities and say, clearly Congress
said yes, you could have done a particular thing, given the needs of
the field, given your concerns in the field. As you list those things that
one might do with the funds, are there some things that fall lower on
that priority list that we can say, given the amount of funds available,
that is something that we are not going to look on with favor this year,
simply because we have to make those funds go as far as we possibly
can and to do with those funds as much as Congress intended, ac-
complish as much as we possibly can of what Congress intended?
I think that is a part of the dilemma, part of the reason why in these

NOI's we sometimes ask those kinds of questions or suggested there
are priorities; not because we do not understand Congress authorized
a certain activity. We recognize, given the funds available, there sim-
ply will not be enough money to go around.
Mr. O'HARA. It gets back to that point that I made earlier in our

discussion this morning. Everyone is looking to you for some guid-
ance. The State agencies tell us which ones of these are going to have
the highest priority. The applicants, they want to know; they do not
want to waste their time writing a proposal that will be of low
priority. They want to know what the high priorities are. They will
want some guidance from you, but I am just suggesting that when you
set up those sort of priority systems, that you are in the business of
legislating.
When the Congress fails in fact to set one up, maybe you ought to

say, "We are not going to set up a priority scheme. We are going to
examine each application. The ones that seem to be accomplishing the
most, giving the most bang for the buck, whatever, the ones that seem
to be best designed, the ones with the best chance of success, we are
going to try to make some suggestive judgments."
I recognize that the executive branch goes through great travail in
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your desire to avoid arbitrariness. You try to remove the judgment
factor as much as you can. That gets back to an old fight my staff
director remembers very well over the whole direction of the man-
power program when we wrote that act.
I tried to develop a system, and tried again last year in this commit-

tee, to develop a system where in awarding manpower program train-
ing grants and manpower program employment, public service em-
ployment contracts, that you had to have somebody in the region, or
whoever, responsible, who said, I. have looked these things over. This
one here seems to be the one that is best designed; therefore. I am
going to fund that one.
Somewhere

' 
there has to be some of that, rather than always trying

to do things by the book and writing a book that covers every possible
situation.
Would you like to comment on that?
Mr. SKY. Mr. Chairman, I very much appreciate the comments you

are making. I would like to emphasize the counterpressures that we
get from the client, the recipients of assistance, encouraging us to be
more specific in providing guidance. Indeed, when we prepare a regu-
lation, we go and discuss that regulation with recipient groups. Fre-
quently, the kind of reaction we get is not that it is too much, not that
you are overregulating, but give us guidance on this point and provide
a requirement with respect to this situation.
Or, as you describe, frequently we. will be asked to .interpret a regu-

lation, interpret a statute. Even when you provide those interpreta-
tions on an informal basis, once you do that and get a written inter-
pretation out the interpretation gets woven into the regulatory
process, gets picked up under section 431, so you have an increase in
the amount of regulation.
We have had the experience where we have tried to trim down regu-

lations and rely upon the statute, that some people react that you have
not said enough, you have not described enough about this particular
procedure. We get it from both directions.
I agree that we have to exercise restraint.
Secondly, I would like to add, we also have the element of the

courts. We read court cases where the courts not only encourage, but
direct us, to establish standards. We will find cases—not necessarily
involving the Office of Education—where the courts say, you are
obliged, as a matter of due process, to establish standards or criteria
for how you are going to allocate scarce resources, where your re-
sources are not sufficient to satisfy the needs of all the eligible groups,
all the eligible entities. You have an obligation to set out some stand-
ards for that.
Once you establish standards then, of course, you get into the regu-

latory process. I am not saying that we are obliged to set priorities
for every program, or priorities for certain activities, but where you
do have scarce resources, you get not only the request from the recip-
ient community, you also have the court saying to you, if you do not
state some type of standards, you may be in trouble.
For this purpose I will distinguish between two types of programs.

What I am describing is probably more pertinent to the type of pro-
gram that we call the discretionary project grant program where the
Commissioner has to make some determinations with respect to which
recipients will receive funds, and the amount of funds received; where
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there is grant competition. Distinguish that from the State-adminis-
tered program where the statute determines the distribution of funds
and how they are going to be used. Especially in those discretionary
programs, we are getting counterpressure from the recipient com-
munity and from the courts, and I think Congress has encouraged
this too. They have encouraged setting criteria.
Mr. O'HARA. As I say, we used to say, here in the United States, we

established a government of laws, not of men. Now I think you have
to modify that to say, we have established a government of laws, rules,
and regulations and guidelines, not of men.
It is all very nice to say you have a government of laws and not of

men but you have to have in there some judgmental factors, some way
of holding people responsible for the judgments they make whether
those judgments are arrived at properly or stupidly. Somewhere in
there, no matter how many regulations you write, you are never going
to completely succeed.
Let me take another program, in worse shape than yours: for ex-

ample, the Water Pollution Control Act, there is so much by rule,
regulation, guideline, memorandum that they cannot get rid of the
money that is appropriated. Not that there are not enough people
applying for it, but the process has become so muscle-bound they can-
not. They cannot follow their own regulations and get rid of the
money.
And here, with all the problems that we have with water quality in

this country, States are losing their allotments, did you know that,
for failure to use them. All the States have backlogs of projects, but
they cannot seem to get all the compliance done in time to get the
money, you know, and that is the situation we are getting into, I
think.
I think we have to strike a new balance here, a different point than

we have been striking, a need for definiteness, guidance, et cetera, and
the need for getting something done.
Mr. SKY. I am no authority on that act; I cannot comment on that.

I would certainly agree that we need to strike a new balance. I did not
mean to suggest that, in writing criteria for project grant programs,
we exclude every element of discretion. Indeed, from the standpoint
of my own perception, the criteria we write are generally broad, and
we leave considerable room for exercise of discretion to those called
upon to review the applications.
There are requirements that the law lays out, the courts lay out,

that we set out some framework where an applicant knows, generally
a speaking, the types of criteria and standards that are going to be

applied. There is a balance between completely unbridled discretion—
I would say regulations sometimes serve the purposes of confining
what would otherwise be unbridled discretion on the part of the regu-
latory agency—and trying to regulate every bit of the transaction.
Mr. O'HARA. I am going to rest for a minute and think of some new

questions and turn the questioning over to the gentleman from
Alabama.
Mr. BUCHANAN. Thank you, Mr. Chairman.
First of all, Mr. Chairman, I am constrained to say that I think you

have rendered significant service to the country over a period of time
in raising the kinds of questions that you are raising this morning. I
do not know whether my neighbor from Georgia is interested in what
I think or not, but he could do a good deal worse than putting the
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Chairman in charge of straightening out the bureaucracy in this whole
matter of regulative law.
I share your concern. Mr. Chairman. It seems to me that the NOI's,

from the point of view of getting everything out on the table, the
broadest kind of input inviting comment and questions well in ad-
vance may well be a commendable idea. I do wonder, from the dis-
cussion if it is likely to be the case, or may be the case, that the posting
of the 

dis-
cussion, 

would generate so many questions and ideas on so many
technical points that the end result will be that regulations will be
longer and more detailed than they have been before.
Would you comment on that?
Mr. PIERCE. Mr. Buchanan, we recognize that as a dilemma, and I

would like Mr. Wortman to respond to that.
Mr. WORTMAN. In our view, in terms of the Department, the con-

trary would be our concern. Even with the NOT opportunity, there is
a sufficient amount of cynicism about the credibility of the Federal
Government to really take people's comments seriously and incor-
porate them into the regulations.
My preliminary view about NOI's and public hearings are that we

probably will not get the response we would like to get, at least ini-
tially, until we once again prove to people that we are serious about
this and we are going to change our thinking as a result of the
comments.
I guess I come out in my experience with this with a judgment

different from yours as to what might happen.
Mr. BUCHANAN. I only raise the possibility; I do like the idea of

reaching out. Essentially, that is a good thing.
Mr. WORTMAN. Your judgment is as good as mine at this point. This

is all new to both of us. In terms of the social side of the judgment,
notice of intent has been used by the economic regulatory agencies
where they put their economic analysis on the record, for example, if
they are going to suggest that they undertake a new interstate trans-
portation area. They have done it historically.
For the social agencies like DOL, HUD, or ourselves, this is rather

innovative, what Secretary Mathews is doing.
Mr. PIERCE. May I add to that?
Dr. Spearman tells me that we have received two written comments

on the NOT under title I to date. The closing period is, I think, the
30th of this month. The response has not yet been the kind of thing
that would suggest to you or us that we are going to get a lot of sug-
gestions about ways that we could really tighten up the regulation.
Mr. BUCHANAN. Dr. Spearman, do you have further comment?
Mr. SPEARMAN. No; I have only received one comment on the service

learning centers. The closing date is the same. I brought it along with
me.
Mr. BUCHANAN. Dr. Spearman, I would echo, as a relative new-

comer to this committee, what the chairman has said concerning you.
I do not know whether the whole nature of the bureaucracy is going to
change in a month when we become the primary critics on this side of
the aisle instead of the defenders, in terms of administration policy. I
rather think that there are some things that, fortunately, do transcend
partisan considerations. Persons like yourself are one of them.
The problem that we discussed this morning is among those. It does

not change with administrations.
I wonder, on the subject of how specific you should be, if it would
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be possible to give guidelines without prescription by specific concrete
illustrations of what you can do without limiting what is permitted
to those things. For example, you may do one, two or three and be
specific in that way without being specific in terms of that being a
prescription that you must follow.
Mr. SKY. We have tried, as much as we can, to establish guidelines as

distinguished from regulations. We are talking about guidelines, not
in the sense of prescriptive regulatory matter, but guidelines that
give illustrations of what type of conduct will satisfy the requirement.
I think that is the direction in which we can go to an increasing
degree.
Mr. PIERCE. I think you will find that most of the regulations say

something like, funds can be used for, but not limited to, the following
things. We do attempt to give examples, but make it clear that we are
not making that a precise and finite set of criteria.
I would like to say, too, in that regard—although it has not been

mentioned up to this point, that one of the intents of the NOT was to
say to the public, we do not feel that we have identified all the issues
that you may want us to address. We encourage you to talk to us about
things that you have a particular concern for. Quite conceivably, we
will get some comments on how they are concerned about the rules
and regulations.
We will have an opportunity, I think, to sense better the pulse of

the people of the country than we have ever had before.
It is going to be interesting, Mr. Chairman, when we receive all of

the answers through this NOT process—as I said, we made reference in
over 40 places to the question "should there be regulation?" We are
going to look very closely at the responses to all of those to see what
the people are saying.
That will give us some more direction, some more guidance.
Mr. BUCHANAN. It would seem to me, notwithstanding what ever

cynicism there may be in the situation, that people will be well-advised
to respond. I would think, in those instances where this has happened,
and some good material has been received, if you have demonstrated
that you are taking this seriously, that something is coming of it, that
would stimulate further response down the road.
To be on the safe side, if I were in a position where it made some

substantial difference to an institution I might represent that. I would
take the risk of commenting and make my input, rather than not.
I hope business will pick up.
Mr. WORTMAN. I hope so, too. We had a mixed show. We have had

some good results. On home health, participation was very good. How-
ever, Bruce Cardwell, Commissioner for the Social Security Adminis-
tration, reported back to the secretary the other morning that the
three hearings he held across the Nation on the confidentiality were
not well-attended. He was disappointed. He wondered whether it was
his fault. He was going through a period of self-examination on that.
Mr. BUCHANAN, Mr. Chairman, there have been an increasing num-

ber of statements and articles within the academic community on the
problem of the burden of regulation, Federal regulation, and the price
tag. I wonder if I could have your permission—there are several such
articles that I would like to include in the record.
Mr. O'HARA. Without objection, so ordered. I think they would be

a useful addition.
(The articles referred to follow:)
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FEDERALISM AND THE UNIVERSITIES:
THE BALANCE SHIFTS

by Chester E. Finn, Jr.

"All democratic regimes," James Q. Wilson re-
minds us, "tend to shift resources from the private
to the public sector and to enlarge the size of the
administrative component of government." The
federal nature of the United States has encouraged
a further tendency to shift resources to the nation-
al government and expand, its bureaucracies so as
to regulate the flow of resources back to the di-
verse clienteles that lay claim to them.
As the nation begins its third century, higher

education, a genuine if limited federal client, finds
itself beset on all sides by the vexing consequences
of its government entanglements. Academic self-
government is increasingly hard to vouchsafe
against the assaults of the modern welfare state.
But the current distempers in higher education

are too easily diagnosed as Virtue defiled, an aca-
demic Adam lately tempted by the wiles of a fed-
eral Eve into a purgatory of affirmative action,
Title IX, and the Buckley Amendment. What is
remarkable is that higher education—intimately
involved with the federal government for de-
cades—has had much to do with setting the terms
of that relationship. Indeed, if there is cause for
anxiety today it is not simply the rather sudden
advent of obnoxious forms of federal regulation. It
is that we too easily overlook the menacing cracks
that have begun to appear in three "understand-
ings" through which higher education has, for
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nearly a quarter century, enjoyed extraordinary
freedom to make decisions on behalf of the govern.
ment. I refer to the federal use of the accreditation
system as a principal means of determining which
postsecondary institutions may participate in cer-
tain federal programs; to the use of private needs
analysis systems to decide which students receive
financial aid and in what amounts; and to the use
of peer review in its many variations as a key
mechanism by which the government decides
which scholars shall obtain research funds.
Each of these three major arrangements began

in the fifties. Each sprang from Washington's de-
sire to farm out onerous tasks it was ill-equipped
to handle directly, and from the academy's desire
to maintain the greatest possible control over de-
cisions affecting it. And each is now thretened
both by increasing federal demands on the one
hand and the higher education community's fail-
ure to strengthen and modernize its management
on the other. Should they continue to crumble,
they are virtually certain to be replaced by mech-
anisms designed and run by federal officials.

Senator Claiborne Pell, arguably the federal of-
ficial with the most influence over education laws,
is fond of remarking, "There is a great deal of
truth in the old adage, A-le who pays the piper
calls the tune.'" Although Yale's Kingman Brew-
ster may be justified in retorting, slogan for slo-
gan, that Washington seems to have adopted a
"now that I have bought the button, I have a
right to design the coat" approach, the fact re-
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mains that the higher education community has
heretofore enjoyed a remarkable degree of auton-
omous influence over those procedures by which it
receives federal moneys. If that autonomy seems
now to be eroding, the fault may not lie exclusive-
ly along the banks of the Potomac.

The Debate Over Accreditation

A decision by the federal government to put
money into higher education carries an obvious
yet weighty definitional problem: What is a col-
lege, and which institutions calling themselves
colleges shall be eligible for federal largesse?
Washington has never fully solved that problem,
but has finessed it by relying heavily on those pri-
vate and voluntary mechanisms through which
the higher education community seeks to define
its own membership. (For a thorough and insight-
ful account of this subject, see Harold Orlans, et
al., Private Accreditation and Public Eligibility.
Washington, D.C.: Office of Education, 1974.)
The Korean War version of the GI Bill required

the U.S. Commissioner of Education to develop
and maintain a list of accrediting agencies "which
he determines to be reliable authority as to the
quality of training offered by an educational in-
stitution." The list was not binding, but the law
nonetheless marked an important event: formal
recognition by Washington that accreditation by
a private agency was sufficient to make an educa-
tional institution eligible for receipt of public
funds.
The accrediting process received another infu-

sion of delegated power in 1958 when the National
Defense Education Act (NDEA) specified that one
of the definitions of an "institution of higher edu-
cation," for purposes of participation in NDEA
aid programs, was that it be "accredited by a na-
tionally recognized accrediting agency or associ-
ation." The commissioner again got the task of ac-
crediting the accreditors.
The general principle enunciated in these laws

has persisted to the present. Accreditation by an
approved association of neighbors or peers is one
of the ways—for most institutions, the only
way—of gaining access to many federal education
programs and the money funneled through them.
As programs proliferated and appropriations

soared, more students and more schools eyed the
benefits of participation. The universe of postsec-
ondary education expanded far beyond the tradi-
tional nonprofit colleges and universities, and
associations of correspondence schools, cosmetol-
ogy schools, and other newcomers began to apply
to the commissioner for recognition. As the
number and variety of accrediting bodies in-

creased, the Office of Education (OE), beginning
in the late sixties, tried to regulate their behavior.
These attempts pleased no one, but Washington
did not want to enter the business of evaluating
each institution, and found no clear alternative to
shoring up the accrediting system.
The system's weaknesses are legion. The most

acute center on the question of whether accredita-
tion—a system devised to attest to the education-
al quality and comparability of a school—has also
the capacity to protect students and taxpayers
against irregular business practices and to see
that neither is fleeced by bad operators.
Much of the current debate stems from the high

rate of default on federally guaranteed student
loans. When students enroll in a school that is eli-

gible for participation in the loan programs, take

out loans to pay their tuition, and then either drop
out or find the school collapsing under their feet,
they still have to repay that loan, or else the tax-

payer is liable under the guarantee arrangements.
A fair question, therefore, is whether the govern-
ment's standards for institutional eligibility are
adequate to filter out schools and colleges of un-

certain fiscal and educational reliability.
The increase in complaints from students alleg-

ing fraud, the unconscionable default rate, and the
corresponding increase in federal expenditures to
cover the guarantees have given Washington of-
ficials reason to believe the system has shortcom-
ings. Figures are elusive and controversial, but
the Office of Education admits that in fiscal 1975,
some 134,000 loans worth $134 million were in de-
fault and being paid off by the government.

Several remedies have been proposed. Repre-
sentative James G. O'Hara, chairman of the House
Subcommittee on Postsecondary Education, has
filed legislation, as has the Ford administration.
Without waiting for Congress, HEW promulgated
regulations for existing programs giving the com-
missioner sweeping authority to render individual
institutions ineligible for participation in the guar-
anteed loan program if they violate federal stan-
dards of behavior. Every college wishing to take
part in the program must now negotiate an agree-
ment with the Office of Education. Its require-
ments include a broad range of consumer protec-
tion provisions, specify stringent accounting pro-
cedure, and forbid the school to have too high a
dropout or default rate or to become excessively
dependent on federal loans as a source of income.
If the commissioner finds any of these stipulations
being violated, he can initiate steps to drop the in-
stitution from the list of eligible participants.
For all the cumbersome paperwork such pro-

cedures entail, these regulations set reasonable
standards for the government to employ against
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the political, fiscal, and human costs of fly-by-
night institutions, false advertising, overly zeal-
ous recruiting, and shoddy teaching. Indeed, one
might well wonder why they were so long in com-
ing. The explanation, of course, suggests a higher
order of difficulty: Since the fifties, the govern-
ment has tried to avoid evaluating individual in-
stitutions and has sought to leave initial eligibility
decisions and subsequent policing to the accred-
iting bodies.
Perhaps it had been an unreasonable expecta-

tion all along. The accrediting organizations never
embraced their delegated responsibility with
much enthusiasm; and as programs have grown
and proprietary and vocational schools have
gained access to them, the accrediting system has
failed to organize and conduct itself in ways cal-
culated to prevent the abuses and mishaps that
have become endemic. At the same time, accredi-
tation has also come under fire—Orlans's study
and the Second Newman Report are but two state-
ments of a widespread sentiment—for monopolis-
tic practices that discourage educational innova-
tion and promote dull uniformity.
These twin lines of attack add up to a stinging

critique of accreditation: While failing to protect
the taxpayer and the consumer from being ripped
off by irresponsible institutions, it has also
quashed educational diversity and reform. Many
will say that neither charge is fair and that cer-
tainly both could not be. But if true, one has little
alternative but to conclude that Washington
might as well get into the business of evaluating
each postsecondary institution that wants to par-
ticipate in federal programs, or else that some new
system be devised to take over this responsibility.
In effect, that is the message of the recent regula-
tions and proposed legislation: If the academy
cannot do it, the bureaucracy will.
Yet something of value may be lost. While one

may question the wisdom of the government's in-
itial decision to rely so heavily on the accredita-
tion process, it is not altogether clear that we will
benefit from leaving the definition of "college" to
the federal government. If Washington retrieves
its delegated power, and does so at a time when
eligibility for federal programs has steadily more
to do with the future fate of individual institu-
tions, a decade hence we may find ourselves wish-
ing the higher education community had tried
harder to evaluate its own members in ways at
once more stringent and less rigid.

The Question of Needs Analysis
If the first decision about a student aid program is
which colleges may participate, the next is which

26 Federalism and Universities

students qualify and how much money each may
receive. Needs analysis has become an incredibly
intricate business, though with the trappings of
uniform objectivity: The student's family fills out
a form requesting its income and resources, the fi-
nancial aid officer compares the bottom lines on
the form with published tables and finds in the ap-
propriate cells a statement of how much the family
should contribute and how much remaining
"need" the student then has for financial aid.
But the tables and calculations at the heart of

this procedure, while objective and evenhanded in
their application, are highly judgmental in their
construction. Someone has had to decide how
much a family that earns $14,000 a year and has
three children should be able to contribute toward
one's education at an institution costing 82,500-
6,000 a year. While individual colleges may
modify these tables or devise their own, the essen-
tial normative judgments that underlie most fi-
nancial aid decisions made on most American
campuses—including those governing the flow of
hundreds of millions of federal dollars—can be
traced to the calculations and convictions of the
two large voluntary organizations known as the
College Scholarship Service (or CSS, an offshoot
of the College Board) and the newer American Col-
lege Testing Program (ACT).
The NDEA student aid prograrnE of 1958 and

those enacted under the 1965 Higher Education
Act gave implicit sanction to these associations
when OE agreed that their tables could be used to
meet the federal objectives. The government was
thus able to sidestep the task of evaluating indi-
vidual students, and the two private organi7ations
flourished as a result of the broad perception that
a college employing their procedures was conform-
ing to federal requirements. Everyone, it would
seem, was reasonably pleased by the arrangement.
The 1972 Education Amendments changed this

in part, however, for the new Basic Educational
Opportunity Grants (BEOG) authorized by that
legislation was a different kind of program. Na-
tional in scope, BEOG is not administered by col-
leges and universities but directly by OE, which
devised its own needs-analysis tables based on the
criteria Congress stipulated. The Senate Labor
and Public Welfare Committee—a principal
source of the program—had insisted that "the
commissioner is not to adopt the schedule of either
the College Scholarship Service or the American
College Testing Student Need Analysis Service.
He must develop his own schedule...."
One reason for abandoning campus-based needs

analysis in the BEOG program was that, however
efficient it may have been at allocating funds
within a given college, it offered no satisfactory



19

4

•

way to divide the federal pie among competing in-
stitutions. Whatever the merit of a scholarship of-
ficer's technique for determining Johnny's and
Mary's relative need for aid, the private system on
which he based those judgments was of scant help
to Washington in evaluating the aggregate re-
quests from Amherst and Itasca State Junior Col-
lege. Hence, pressure built for a more uniform al-
ternative such as that mandated under the new
basic grants, run directly by the government and
with all its individual decisions in federal hands.
But the so-called "campus-based" programs—

Supplementary Grants, National Direct Student
Loans, and College Work-Study----continued much
as before, with college financial aid officers hand-
ing out Washington's money on the basis of tables
devised by CSS and ACT, or their own variants of
them. The 1972 Amendments did not alter private
control of those public programs. Indeed, some
observers have argued that by enacting the basic
grants program to provide low-income students
with access, and by leaving the three older pro-
grams securely in the hands of the colleges for
purposes of encouraging choice, Congress had ac-
tually strengthened the academy's ability to man-
ipulate federal funds according to its own lights.

If that were so in 1972, things had changed by
mid-1974 when CSS and ACT announced sweep-
ing revisions of their tables. A product of years of
competition within— and between—the two
organizations, the alterations had the effect of re-
ducing the contribution that would be expected
from families at most income levels. While billed
as an overdue response to the pressures of infla-
tion and recession on the disposable income of the
American family, the overall effect of these re-
visions was to make many middle-income families
newly eligible for assistance; to hike the amounts
of aid due virtually every student; to tell the indi-
vidual colleges that their scholarship resources
should be spread more widely (and less targeted
on students from the lowest income strata), and to
apply pressure on the federal government to in-
crease its student aid outlays to meet the larger
aggregate "need" the new tables generated.
There may indeed have been merit in changing

the "needs" criteria. Certainly the financial strain
on the middle-class family facing the costs of col-
lege commands concern. But the Ford administra-
tion saw these changes as a frontal attack on its
policy of targeting aid on the neediest, as well as
an unwanted source of pressure to provide addi-
tional student assistance funds and revise its
BEOG need schedules. Moreover, Washington of-
ficials were miffed because, they claim, these
changes were sprung on them without consulta-
tion or advance warning, and at a particularly

awkward time politically.
The administration struck back in the winter of

1975 by proposing new regulations for campus-
based aid programs to blunt the impact of the re-
cent alterations in the CSS and ACT contribution
schedules. The immediate effect of the HEW regu-
lations would have been to force the private needs
analysis systems to conform to federal notions of
who should get the money and how much families
should be expected to pay. The long-run effect,
however, would be a retrieval of the power Wash-
ington had delegated to the academy two decades
earlier.
A flurry of controversy led to congressional

hearings on the proposed regulations and to some
protracted negotiations among the Ford adminis-
tration, Representative O'Hara, CSS, ACT, and
the "Keppel Task Force," which was trying to im-
pose a measure of order on the procedures of the
entire chaotic student aid enterprise. The upshot
was a compromise in which CSS and ACT modi-
fied their tables and HEW agreed to let them be
used to determine family contributions and stu-
dent aid awards for the campus-based programs
for one more year. The government reserved sev-
eral key variables for further scrutiny. It also im-
posed a cost-of-living escalator as the only modi-
fication the needs analysis services would be al-
lowed to make in their contribution schedules in
future years, if they want to remain within the
commissioner's "benchmarks."
The freedom of the academy to parcel out the

taxpayer's money has thus been palpably con-
strained, although Washington has not —yet —
wholly federalized the process. It seems unlikely
that what one HEW official calls "the private
government" will soon recover the full preroga-
tives it once enjoyed in the student aid realm. A
more probable sequence will see a tendency to
force needs analysis into a unified national system
a la the BEOG program to carry out federal policy
priorities, employing private procedures only to
the extent that they are geared to those priorities
and behave accordingly.

The Future of Peer Review

The third great power entrusted to the academy
over the past two decades is that of helping the
bureaucracy decide which scientific research pro-
jects merit federal support. The details differ
among agencies, programs, and disciplines, of
course, and it is extravagant to speak of a unified
approach to the issue. But it is correct to say
that a very substantial part of federal outlays to
universities for research and development goes to
support projects that have passed muster before a
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jury of outside scholars called in to advise the gov-
ernment. In particular, most of the grants made
by the National Institutes of Health (NIH) and
the National Science Foundation (NSF) —agencies
that account for two thirds of total federal R&D
expenditures in colleges and universities— fund
proposals that have survived scrutiny by teams of
reviewers assembled from among the ranks of
leading American researchers.
Such procedures date back to the early fifties

and have since been adopted by such newer agen-
cies as the National Endowment for the Humani-
ties and the Fund for the Improvement of Post-
secondary Education. In its various manifesta-
tions, peer review has been of enormous help to of-
ficials charged with allocating sums among eager
claimants. In addition to lending timely and spe-
cialized expertise to program officers who could
not be expected to have it, peer review has injec-
ted a dose of quality control into these decisions
and has helped safeguard them against the intru-
sions of politics, favoritism, bureaucratic ennui,
and Potomac whimsy. At least, so its defenders
assert.
Not everyone likes peer review, or the panels of

readers, advisory committees, and consultants
serving the same purpose. Not surprisingly, some
of those who like it least are those unhappy with
its results. A common complaint is that peer re-
view has led to scientific inbreeding and logrolling
and to the concentration of federal R&D dollars in
those few institutions that supply most of the re-
viewers. The community colleges, for example,
charge that despite their vast and important role
in American higher education they are excluded
from the programs and agencies that rely on peer
review. Even if they engage in little basic re-
search, they do teach science and should have ac-
cess to these moneys. Four-year liberal arts col-
leges have begun to register similar complaints.

It is an indisputable fact that federal R&D
funds have been highly concentrated over the
years. Despite ups and downs in budgets and ap-
propriations, despite the emergence of new agen-
cies and the ever-changing priorities of federal sci-
entific support, the first 100 universities custom-
arily absorb about 85 percent of all federal R&D
money, and more than a quarter of it goes to the
top 10—a short and prestigious list that seldom
changes. The other 2,900 colleges and universities
divide the scraps that remain.
No federal enterprise that parcels out so much

money to so few beneficiaries can long remain im-
mune to populist pressures to broaden its base
and let more institutions and more parts of the
country obtain their share. Since at least the
Kennedy administration, the seeming monopoly
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of a few institutions and a few states over "qual-
ity" graduate training and research has troubled
Washington officials, and various measures,
notably the National Science Foundation's Sci-
ence Development Program, have sought to di-
versify funding patterns and build scientific
capacity at more institutions. Yet the bulk of the
federal R&D money continues to flow to the same
handful of universities.
Senator William Proxmire has led an attack on

the concentration of R&D funds in what he terms
the "academic oligarchy of large universities." On
the other side of Capitol Hill, Representative John
B. Conlan describes peer review procedures as "in-
cestuous," "an old boys' system," and "monopoly
grantsmanship." The issue, of course, is whether
funds are widely enough distributed, and whether
the peer review process impedes such distribution.
NSF has struck back with a bewildering array of
charts and statistics purporting to show that the
funds are reasonably parceled out across the na-
tion and that peer review is adequately decentral-
ized and participatory.

Simultaneously, another issue has erupted, old
and familiar but still capable of generating head-
lines for politicians and making life miserable for
bureaucrats: the accusation that research agen-
cies, in spite or because of their review and selec-
tion procedures, are pumping tax dollars into friv-
olous, offensive, or absurd projects. Proxmire's of-
fice periodically announces a Golden Fleece Award
to some grant or contract it has uncovered that in
its view egregiously wastes the taxpayer's money.
Senators Warren Magnuson and Joseph Biden
have made much of silly-sounding titles in lists of
projects funded by the National Institute of Edu-
cation and the Fund for the Improvement of Post-
secondary Education (see "Hard Times for Aca-
demic R&D," page 48).

Representatives Conlan and Robert E. Bauman
grew quite agitated about a grade school curricu-
lum project known as Man: A Course of Study
(MACOS), finding its content offensive and its
promotion under NSF auspices a threat to local
control of the schools (see "Science Policy,"
Change, June 1975). Paradoxically, this was an in-
stance where Conlan accused NSF of abusing its
own peer review process by whitewashing one re-
viewer's misgivings about the MACOS proposal.
But the remedy the House adopted would have
had a devastating effect on the foundation's over-
all autonomy, including its ability to fund peer-ap-
proved projects. In the "Bauman amendment" to
the NSF authorization bill, the House voted to re-
quire the foundation to submit to Congress lists of
all its proposed grants. Congress would then have
30 days to veto individual projects.
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This notion got nowhere in the Senate—even
Proxmire admitted that burdening Congress with
review of every NSF grant was not an optimal
remedy—and died in conference. But the point has
been made and, it would appear, heard "down-
town." Philip Handler, president of the National
Academy of Sciences, says that Proxmire's
"seemingly capricious behavior.. combined with
the action taken by the House constitutes the
wedge of a powerful threat to the operation of the
peer-review system of decision making." NSF
Director H. Guyford Stever said that the House
amendment was a "signal which all scientists
should heed" and the impression has begun to
spread in Washington that the NSF, in any case,
is scared and will henceforth conduct itself in ways
calculated to minimize this kind of congressional
criticism. For starters, it may begin to publish the
heretofore secret lists of names of reviewers (see
"Science Policy," September-November 1975).
Such a response is understandable. No federal

agency can confidently proceed on its accustomed
course after its director receives a letter from
George H. Mahon, the powerful House Appropri-
ations chairman, announcing that he is "sick and
tired of responding to correspondence from citi-
zens who are blaming Congress for some of the
idiotic things done by a few unstable people in the
executive branch" and warning, "If I discover
'damn fool' projects which have been approved by
the National Science Foundation, I am going to
try to cut millions of dollars out of your budget."
Some form of peer review will doubtless survive.

It is sensible and strategic, for the more recondite
the research the less likely is a civil servant to
trust—or be able to defend—his own judgment of
the merits of competing proposals. He has little
recourse but to retain some system in which
knowledgeable persons share in his decision and
protect him once it is made.
But the system seems destined to undergo pro-

found changes. The times will not readily condone
small fraternities dividing public money among
themselves, even in the name of science. It re-
mains to be seen how sweeping these changes will
be. At the very least they seem likely to tend to-
ward broader participation, greater intellectual
caution, enhanced political watchfulness, and a
larger and more diversified list of beneficiaries.
This new democratization will probably also be
slower, more cumbersome, and beset with appeals,
reviews, and litigation. The accustomed delega-
tion of governmental authority to the traditional
academic and scientific elite will be less generous,
and its processes and outcomes subject to more
scrutiny and reversal.

Is this a good thing? A decade hence will we feel

that the national interest has been well-served by
such procedures? Those who will conclude that the
nation's scientific and scholarly enterprise has
been weakened may want to ask whether these
developments were inevitable, or whether the
higher education community might have fore-
stalled them by acting differently when it enjoyed
that unstated yet extraordinary delegation of au-
thority manifested by the peer-review system.

Speculations About the Future
It will be said, perhaps fairly, that none of these
three "systems" was meant to discharge those
functions it is now being taxed for having failed to
carry out. Accreditation was a private club com-
petent to pass on its own candidates for member-
ship but scarcely equipped to police their handling
of the government's money and certainly not de-
signed to regulate profit-seeking institutions that
reject many of its norms. Needs analysis, as de-
veloped on the campuses and in their associations,
was intended to help college administrators gauge
the resources and needs of individual students
seeking admission, not to implement the govern-
ment's policy priorities and political decisions
about income distribution. Peer review was a form
of scientific quality control, not a way to distri-
bute federal funds among 3,000 postsecondary in-
stitutions or a means of tailoring project con-
tents—and titles—to popular and congressional
tastes. All three arrangements came into being at
a time when the postsecondary universe was
smaller and more homogeneous, when federal
funds for higher education were smaller in amount
and less important to the survival of colleges re-
ceiving them.-
Yet one can concede all that and still believe

that the academy might have reAli7ed that if it did
not adapt these systems to the changing condi-
tions in which they had to function it would one
day lose the significant advantages associated
with control over them. Few federal clienteles
have the opportunity to set the terms and condi-
tions by which their members obtain the govern-
ment's money. When the clientele is as obsessed
'with the importance of its freedom from federal
control—and as dependent on Washington for
funds—as higher education, it might be expected
to cherish that opportunity.
Such delegations of authority carried responsi-

bilities at once basic and subtle. They amounted
to a revocable public trust enduring only so long
as those to whom it was granted were able and
willing to accept its terms, both stated and implic-
it. Changing times unquestionably made those

(Continued on page 63)
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(Continued from page 29)

terms far more difficult to carry out.
Washington became a more demand-
ing taskmaster, while American
postsecondary education evolved
into a vast and unruly array of dis-
parate elements. For many reasons,
some of them good, the once warm
climate of mutual respect between
the capitol and the campus cooled to
one of suspicion and formality.
The systems of delegated auth-

ority were always fragile, more a pro-
duct of Washington's inability and
unwillingness to perform these func-
tions itself than of any conviction
that the scientific and higher educa-
tion communities had some right to
perform them. To endure in the face
of changing conditions and deter-
mined challenges, these arrange-

ments would have had to strengthen
and reform themselves, at once ac-
commodating the government's pol-
icy shifts and political needs while
displaying such a high degree of ef-
ficiency, integrity, and rigor that no
one could reasonably think they
might be carried out better if federal
officials had greater say in them.

Instead they persisted much as
they had, with little apparent recog-
nition by the leaders of American
higher education—the directors, as it
were, of the three systems—that, un-
changed, they would inevitably col-
lapse. That collapse would now ap-
pear to have begun, and the resultant
threat of increased federal control is
potentially at least as worrisome as
that posed by more overt forms of
campus regulation, though it is per-
haps less visible to the college presi-
dent or professor.
As a short-term political strategy,

higher education may preserve a
measure of autonomy in its manage-
ment of these systems by trying to
harmonize clashing melodies that
happen at the moment to have eager
audiences in Washington: the ad-
ministration's desire to shrink the
federal regulatory role, and congres-
sional mistrust of the executive
branch's ability to run things proper-
ly, especially in postsecondary edu-
cation.
Over the long haul, however, the

only way to arrest this deterioration
will be through reforms that restore
some of the confidence that must ac-
company delegated authority. But
even then there seems little chance of
returning to the status quo ante.
Reform will not come easily, for

American higher education today
spans so many competing elements
with differing perceptions of self-in-
terest that it is hard to pull them to-
gether on behalf of larger common
goals, particularly when tough de-
cisions and self-discipline are called
for. The astute leadership of the
American Council on Education
(ACE) may, however, be able to
mount such an effort to revamp and
shore up this trio of structures. At
the very least, it would include the
creation of a body, perhaps linked to
the new Council on Postsecondary
Accreditation, to monitor and police
the fiscal reliability of postsecondary
institutions and on whose seal of ap-
proval federal agencies can truly rely
in determining eligibility for govern-
ment programs.
The needs analysis services, more-

over, must have their fiduciary re-
sponsibility impressed upon them,
even to the extent of devising a two-
track system capable of conforming
to federal student aid priorities while
giving an honest estimate of stu-
dents' true needs for other purposes.
As for peer review, perhaps the ACE
and the National Academy of Sci-
ences can huddle with the appropri-
ate government officials and tailor a
set of guidelines that open up and de-
mocratize the selection of reviewers,
preserving essential principles of
merit in those programs that depend
on it, and moving toward simpler
formulas in those that do not.
None of these changes will be pain-

less, but the stakes are high enough
to justify the attempt. The alterna-
tive to vigorous effort by the higher
education community is to leave
Washington to its own devices. And
that is liable to result in arrange-
ments that will prove far less con-
genial to the academy. Higher educa-
tion has too large a stake in the
American future to surrender itself
to the mercies of a politicized and bu-
reaucratized government that can-
not—and should not be expected
to—comprehend the ancient values
of self-government. •
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The President's Report
1974- 1975

TO THE MEMBERS OF THE BOARD OF OVERSEERS

Llies and gentlemen, I have the honor to present

my annual report for 1974-75.

In my Commencement Day address last June, I

predicted that one of Harvard's greatest problems

in the next generation will involve its relationship

with the federal government. This statement de-

serves more of an explanation than I dared give to

the alumni who sat through a pouring rain to listen

to my remarks. All our graduates should under-

stand the course the government has been taking

toward higher education and the challengss that

these policies create for Harvard and for other

colleges and universiti..
Forty years ago, the federal government had

virtually no influence on higher education. Finan-

cial support w. negligible, and even such laws as

social security, workmen's compensation and un-

employment insurance were specifically written to

exempt educational institution, The Second World

Wu set the stage for a new era of federal influence

by dramatizing the importance of scientific dis-

covery to our national security. As the postwar

years went on, it grew increasingly clear that re-

iearch was critical to the welfare of society in ways

that 'test Its beyond military prep:redness. Knowl-

_edge alone could not resolve such pressing prob-

lems as crime, inflation, urban decay, population,

energy, cancer and other major diseases. But it was

also apparent that problems of this kind could not

be overcome without new' knowledge. As the prin-

cipal provider of research in our society, universities

came to be regardad vital national resource.

Accordingly, the government began to provide

growing amounts of money not only for the phys-

ical sciences but for biomedical research and even-

tually for the social sciences . well.
By the lam 'fifties, federal officials were paying

increasing attention to the role of colleges and

universities in educating the youth of the country.

The government saw a national interat in helping

universities train adequate numbers of new scien-

tists, scholars, teachers, foreign language specialists

and others with particular skills that were im-

portant to the nation's welfare. Washington also

began to appreciate rhe importance of extending

higher education to a larger segment of the young

population. In part, this attitude reflected 2n aware-

ness that an advanced society required a more

highly educated citizenry. But public officials also

realized that higher education had become the

gateway to almost all attractive careers. In 2 society

dedicated to equal opportunity', it was important

to offer evesy young person the chance to attend

college. Although the costs of college had tradi-

tionally been assumed by state governments and

parents, the benefits of higher education served

national needs as well. The sheer site of 2 younger

generation swelled by the postwar baby boom like-

wise created pressures for expansion beyond the

reach of traditional resources. Ass result, Congress

began to appropriate growing amounts of money,

first, to finance the construction of new facilities

and then to provide scholarships 2nd subsidized

loans to college students themselves.

jniversiries have traditionally played 2 further.

role in addition to educating the young and

supplying knowledge to resolve national problems.

Through research 2nd scholarship, they have helped

to diuover our past, preserve our culture, and en-

large our understanding of ourselves and the world

around is. These efforts enhance the quality and

vitality of the society, yielding benefits that even-

tually touch the lives and learning of students at

all levels of education and, indeed, of all human

beings who are interested in broadening their knowl-

edge and perspective. By the mid-sixties, the

government began to recognize these values by

providing support through new agencies such as

President Derek C. Bed

the National Endowment for the Humanities.

Government funds proved immensely useful in

helping higher education make more valuable con-

tributions to society. As federal support increased,

however, universities grew more and more de-

pendent on W.hington. During the early 'sixties,

an occasional trustee would discover that govern-

ment aid was eueeding a quarter or even a half of

his university's total budget and would warn of the

growing danger of federal influence. But deans and

presidents understood that there could be no turn-

ing back, for distinguished medical schools and

science departments simply could not exist without

government support. Although universities lost

some of their independence in the prose., few

educators were troubled so long . appropriations

rose year after year with so Its tangible ill effects.

Govermnent Influence on Universities

W ithin the last eight years, however, the

govemment has begun to exert is influence

in new WRVS to encourage colleges and universities

to conform to 2 variety of public policies. Some

of these efforts have merely taken the form of ex-

tending familiar pieces of social legislation, such as

workmen's compensation and unemployment in-

surance, to cover higher education. But the govern-

ment has recently acted in ways that strike morc

directly at the central academic functions of col-

leges and universities.
— Rules 112Vs been issued to regulate the internal

operations of educational institutions by requiring

them to grant equal admissions to women and

minority groups, to institute grievance procedures

in cases of alleged discrimination, and to open con-

fidential files for student inspection.

— Tax laws have been amended in way's that

affect the incentive to make charitable contribu-

tions to colleges and universities.

— The work of scientific investigators has been

regulated by restrictions affecting fetal research and

experimentation on human subjects.

— Rather than simply increase federal aid to 

versities, Congress has cut certain programs and

expanded others in way's that dramatize the power

of the purse to alter the shape and priorities of the

university.
— Congress has demonstrated that it is even pre-

pared to regulate the curriculdm. Although never

enacted into law, the House of Representatives

passed a bill in 1974 to induce all medical schools

to require every student to complete six weeks of

training in a health faCility situated in a medically

underserved area.
In retrospect, it is not surprising that the govern-

ment chose to play a stronger hand in influencing

higher cducation. If universititt accepted huge

sums in federal aid for reuarch and training, public

officials could not fail to pay attention to the way

in which the tax dollars were spent. If colleges and

universities employed many hundreds of thousands

of people, they could not expect to be free of

federal standards for protecting workers. If higher

education controlled the entry to most high-paying

careers in the society, the government w. bound

to make sure that access was not denied unfairly to

women ud minoritia.
Nevertheless, the rising ride of government in-

tervention h. begun to provoke serious concern

from many colleges and universities. Kingman

Brewster hss pointed to "a growing tendency for

the central government to use the spending power

to prescribe educational policies." In his colorful

phrase, the government has adopted a philosophy

best described as "now that I have bought the

button, I haves right to design the coat." Other

critics have complained of the mounting cous of

complying with federal regulations, especially at a

time when all educational institutions arc hard

pressed for funds to maintain essential academic

programs.
Government officials have also had some sharp

comments to make about the attitudes of college

and university spokesmen toward Washington.

Congressman John Brademas expressed these crit-

icisms well by calling for "a little more information

and a little less admonition from the higher educa-

tion community." Beneath these complaints lies a

deeper concern. The quality of government regula-

tion does not depend simply on the intelligence

and judgment of public officials but on the ade-

quacy of the information and advice that these

officials receive to assist them in their work. Ac-

cording to many critics, higher education has done

a poor job in meeting this responsibility.

It is important to examine these complaints and

consider how public officials should employ, their

powers over our colleges and universities. Federal

support has played an indispensable role in

strengthening higher education. Having given its

aid, the government is bound to continue exercising

supervision if only because higher education has

become so large and the functions it performs so

critical to the society. Yet precisely because these

functions 2re so important, it is vital that the govern-

ment use its powers wisely to protect the public

interest without weakening the institutions it seeks
to regulate.
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The Proper Role of Federal Regulation

W hen educators grumble about excessive
reg,ulation or criticize the costs of comply.-

ing with federal law, their complaints MUSE SCCIII
fatInliar to every businessman who has ever ex-
perienced the travails of government intervention.
In many ways, the complaints are similar. But it
would be unwise to dismi,n the concerns of higher
education as inevitable or routine. "Fhere arc
characteristics peculiar to colleges and universities
that create special problems in their dealings with
public officials. And it is essential that these char-
acteristics be understood if we are ever to define
thy proper role of government in the affairs of
higher education.
In an era of universal dissatisfaction. it is well

to begin bv pointing out that our system of higher
education, for all its faul., has emerged as the best
in thc world in the eyes of almost every qualified
observer. In terms of the quality of research. the
eniinence of our leading universities, the degree
of accc. afforded to all groups and income strata.
and thc responsiveness of the system to widely
varying student needs, higher education in this
countrv hnn no equal. Preeminence of this kind is
a precious 2.et. It is a status that cannot be claimed
for thc quality of our government service, thc
achievementn of primary and secondary education,
the performance of our labor unions or the record
of many of our other institutions. This does not
mean that our colleg. and universities rte perfect,
or even nearly so, nor can one claim that th.e
institutions should be immune from regulation.
But the quality of higher education does suggest
that public officials should take care to understand
the reasons for its success before tampering with
its operation.

tin clert that nmch of our progress in higher
education has been due to the impre.ive resources
devoted to the enterprise— the intellectual talents
of a large population; the influx of foreign scholars
fleeing oppres.on abroad; and the vast financial
contributions of philanthropists, corporations, foun-
dations, and, without doubt, the government itself.
At thc same time, certain qualities of structure and
governance have also played a significant role.

IYluch strength has come from the diversity of
our educational institutions. Unlike most other
countries, authority over our colleges and uni-
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versities has been widely distributed among so
states, many municipalities, and hundrcds of private
boards of trustees. This dispersion has fostered a
spirit of experimentation and initiative peculiarly
appropriate to the procenn of education. which is
always imperfect and constantly in nccd of adapt-
ing to new circums.nees. In a decentralized
system, our colleges and universities have likewise
been able to develop in different ways and take on
a variety of sizes, shapes and mi.ions. Such variety,
in turn, is ideally suited to a system that must ac-
commodate an enormous range of students of
differing abilities, interests and ambitions.

Higher education has also enjoyed a high degree
of autonomy in :flaking decisions important to the
educational process. Froni time to time, an over-
zealous board of trustees or state legislature has
intervened unwisely, but the widc dispersion of
authority has served to confine these aberrations to
a tiny segment of the systein. The importance that
educators place on autonomy and academic free-
dom rests on more than a natural desire to avoid
government interference. The critical decisions in
education are almost always shrouded in uncer-
tainty and depend much more on experience, judg-
ment and informed intuition than on logical
demonstration. On the whole, therefore, it is better
to leave such decisions to those whose judgment is
guided by experience. Decisions about the direc-
tion of research should be nit to individual in-
vestigators rather than deans; choosing neu faculty
members inn task more appropriate for professors
than trustees; student selection is best carried out
by an experienced admissions staff without dicta-
tion from alumni groups; and changtn in curriculum
involve decisions more appropriate for faculty com-
mittees than pr.idenrs. The success of our nmst
eminent institutions depends in large part on the
broad acceptance of this allocation of responsibility,.

I . The Hazards of Government Rule,

Because of the value of autonomy and diversity,
there are obvious cosrs in attempting to influence
universities through government niles. By limiting
the discretion of university personnel, rules di-
minish initiative 2nd experimentation. In addition,
rules involve a transfer of authority from educa-
tional institutions to public officiaLs. Since these
officials have less experience in educational :natters,

they are more likely to make mistak., and the
cost of these mistakes will be magnified enormously
by the power of the federal government to affect
al.,. the entire range of educational institutions.
Because regulations must be reasonably uniform in
nature, they also threaten to impinge upon the
diversity of the sy.stcm. It is almost impossible to
draft a single set of rul., however plausible, that
will fit the special circumstances of all the varied
inrtitutions that exist in this country. Moreover,
there are important distinctions that are simply too
controversial for the government to make. For
example, it is extremely awkward to offer any
special treannent bascd on the quality of particular
colleges and universitivn tnn matter by,, justifiable
such distinctions may be. The government may
act indirectly by offering scholarships to able nu-
dents and allowing them to take these funds to the
institution of their choice. An agency may also
ayvard research support to individual professors
based on the quality of their work, particularly if
it enlists outside experts to help in making its de-
cisions. But public officials find it difficult to make
rules that give preferred treatment to some institu-
tions because they are judgcd to be superior to
others in carrying out 2n important function. In
this sense, federal intervention can have a levelling
effect which fails to take due account of the special
contribution that particular institutions should make
in a diversified system.'
For the. reasons, the government would be wise

not to impose rules unless it is clear that significant
problems exist which cannot bc rectified by uni-
versities themselves or r.olvcd by subsidies,
incentives or other It,, drastic methods of inter-
vention. This principle applies with special force
to matte. essential to the educational process, such
as the admission of students, selection of faculty,
choice of curriculum and the conduct of research.

In the early years of govemment intervention,
federal officials tended to respect this principle.

Most of the regulation took the form of applying
familiar rules of accountability to the expenditure
of public funds or extending protective legislation,
such as workmen's compensation or unemployment
insurance, which affected matters outside the cen-
tral mission of the university. In recent years,
however, the government h. shown increasing
signs of acting in questionable ways to regulate the
principal academic functions of higher education.'
One illustration of this tendency occurred when

Senator jag:CS Buckley introduced 2n amendment
M '974 to enable students to examine their con-
fidential files, including letters of recommendation,
financial aid analyses, medical records and counsel-
ing data. Although the amendment reached far into
the internal affairs of universiti., it was offered
from the floor of the Senate and passed without
hearings, committee consideration, or even much

To a limited extent, the governrnent can provide for
B exibility by legislating in broad terms so as to give greater
authority to administrative officials to interpret the rules to
It the special needs of individual institutions. But subordi-
nates are no more able than their superiors to meke

cor-troversial decisions. Delegation of this kind also
leaves much greater authority to individual officials, and in-
vites even more detailed regulation over the affairs of each
institution. As a result, flexibility will often cause more
mistakes, less enbghtened decision making, and more com-
prehensive government supervision.

The government may regulate by prescribing manda-
tory rules or it mey specify requirements in the form of
conditions to thc rece, of federal funds. Being so de-
pendent on federal funds, educational institutions are under
enormous pressure to comply with such conditions so chat
the conditions have substantially the seine effect as manda-
tory rules.
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discussion among the Senators.
Under the original legislation, students were per-

mitted to see letters of recommendation previously.
written in confidence by faculty and acquaintances,
ar weU as psychiatric evaluations and confidential
letters from parents about their children. The law
even denied to parents the right to see their chil-
dren's grades without pcnnission of the student.

After long negotiation, the amendment was
eventually altered to cure soot of the worst prob-
lems. Even so, the bill has had an adverse effect on
colleges and universities. Admissions officers and
other officials must obtain a formal waiver from
students in order to solicit confidential letters of
recommendation or gain access to student records.
Where waivers arc not received for some reason
(and they are not in almost half the cases), letters
of recommendation have become blander and less
informative. A few school systems have even
forbidden teachers to write recommendations in
order to avoid any risk of controversy. The ruult
has been to force admissions officers into placing
more emphasis on tests and scores at the expense
of the subtler traits of character, motivation and
personality. To many experienced observe, this
trend is unfortunate, especially when one takes full
account of the limitations of grades and standardized
tests. Conceivably, these disadvantages are out-
weighed by protecting the student's privacy and
allowing him to examine his file to detect abuses.
Most educators would disagree. Yet the costs and
benefits of the amendment were never carefully
considered because no hearings were ever held to
receive testimony on the issue. In short, Congress
sets' fit to regulate the process of selecting students
without making any serious effort to discover
whether there were abuses sufficient to warrant
government intervention.

ikn other example of questionable rule making
occurred in the DcFunis litigation where only

•an evenly divided vote prevented the Supreme
Court from forbidding public institutions from
paying any attention to race in the admission of
minority students. Many colleges and universities
have choun to award some sort of preference to
minority students in admiarion to college and pro-
fessional school. Educators may. adopt this practice
because they feel that these students can make a
special contribution to a society where minorities
have been badly underrepresented to the profes
sions, or because they wish to compenarte for the
educational disadvantages experienced by many
racial minorities, or because the, feel that all their
students will benefit from studying and working
in an environment where a variety of racial back-
grounds are represented in the student body. One
may agree or diargree with these reasons. The
essential point is that the treatment of minority
applicants raises subtle issues about the purposes of
education and the ways in which admiarions policies
can contribute to the value of the educational ex-
perience for all students. These are complicated
matters that call for experimentation rather than
inflexible rules. They involve judgments that are
best left to the informed opinion of experienced
educators. For these reasons. it would be a grave
error for the judiciary to remove the subject from
those most qualified to judge by subjecting all
public institutions to a unifonn legal requirement.
There are other cases in which federal officials

have imposed rules to secure important social
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objectives without considering less intrtisive ways
of achieving their goals. One controversial example
involves the government's decision to require ebb-

plots for ueking out qualified women and
minority candidates for faculty positions. Higher
education can certainly be criticized for its past
record in thue areas. When the government acted,
however, strong pressures were already developing
on many campuses to devote more attention to hir-
ing women and minorities. There was also little
evidence to show that minority faculty were vic-
timized by systematic discrimination; careful studies
suggest that these professors were already receiving
larger salariu than white colleagues of comparable
background and experience. The real difficulty lay
in the acute shortage of black and Spanish armamed
Ph.D.'s who constituted (and still constitute) only
two perccnt of all Ph.D.'s. As for women, a better
case for discrimination could be made. But it W.
also apparent that women were handicapped because
the critical years for promotion occur at the One
in their lives when they are most burdened with
competing family responsibilities.
Under these circumstances, the government

would have dote better to explore alternative ways
of achieving its ends before imposing compre-
hensive regulations over the hiring of faculty. This
decision has lcd to the expenditure of many millions
of dollars in administrative costs while forcing
government officials into such detailed investiga-
tions that only a small fraction of all colleges and
universities have been carefully reviewed by HEW.
Thc results of this effort have been insubstantial.
According to a recent Carnegie study, the percent-
age of women employed in faculty positions across
the country has risen from tel pucent in 19.72 tO
14.1 percent in 1971 with virtually no increase in
the tenured ranks. Similarly, the proportion of mi-
nority faculty has grown but slightly since 1908.

Instead of making such a frontal attack, the
government might have begun by making funds
available for minority fellowships to produce more
Ph.D.'s, by encouraging progratns to enable women
with families to obtain greater opportunitiu for
research, and by developing better data to assist
universities in identifying promising women and
minority candidates. If these efforts proved un
availing, the govemment could then have inter-
vened to impose more direct regulation. But there
is a good chance that alternative measures would
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have done more to encourage the hiring of women
and minorities without the burdens and miarnder-
standings that the government has created in ex-
change for such meagre results.

Further examplu of unwise ntle making have
arisen in the course of the debate over health

manpower policies. Federal officials have been dis-
cussing ways of improving access to health care
by encouraging the training of more primary-care
physicians and by obtaining a more even geographic
distribution of doctors, especially in rural and inner-
city areas. To achieve these ends, Congress has
considered several bills which would condition
federal aid in such a way as to press medical schools
to require all (or, in some proposals, so percent) of
their medical students to take six weeks of training
in an underserved area. These bills proceed on the
assumption that more doctors will practice in un-
derserved areas if they have come to arch com-
munities for a brief period during their student
years. If enacted, the proposals will represent the
first attempt by the government to impose unifomi
rules on university curricula.
A rulc of this sort would place obvious burdens

on students, many of whom have no intention of
pursuing their profession in an underscrved com-
munity or practicing the type of medicine needed
in these areas. Because of these burdens, one would
expect that such requirements would have a com-
pelling justification. But there is no evidence that
students will alter their career plans on the basis
of a brief compulsory period of training. Indeed,
any educator will artut to the risks of trying to
generate enthusiasm for a program by imposing
it on students and requiring faculties to provide
the necessary instruction through the prearure of
the public purse. In addition, once the govern-
ment begins to regulate curricula to achieve social
objectives, it will not be easy to stop. When a
six-week training program fails to swell the ranks
of physicians seeking careers in underserved areas,
officials will be tempted to press for even longer
periods of training. If these measures prove un-
availing, Congress may direct its attention to the
adrniarions process on the appealing theory that
more doctors will take up practice in remote areas
if only the medical schools can be made to adrnit
more students from these regions. With each
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added step, new arvas of discretion will be en-
cumbered by inflexible rules imposed by public
officials, without experience in education, who
pursue initially plausible but ineffective schemes for
achieving social change.
A related proposal before the C.ongress would

induce each medicel school to set aside fifty percent
of its cc idencies for training in primary care. Since
the government is understandably reluctant to draw
controversial distinctions between schools, the
measure takes no account of the fact that differ,ee
institutions have very different capabilities. Sonic
medical schools can easily adapt and produce more
general practitioners. But other medical centers
have extremely distinguished programs emphssizing
sophisticated medical specialties. For these schools,
it is wasteful to ask that so large a fraction of post-
graduate training be set aside for primary care.
Moreover, there is as yet no agreed definition of
primary care itself. As a result, the current pro-
posals would provoke endless hours of debate,
followed by more detailed regulation to determine
which r.idencies are truly designed for primary
earn and which are merely programs for subspe-
cialty practice in pediatrics and internal medicine.

Still another proposal would empower the gov-
ernment to distribute residency slots geographically.
This measure would diminish the number of res-
idencies in regions of the countrv richly populated
with physicians and allocate them to areas of the
country that arc less well endowed. In so doing,
the propo.I would weaken many of the outstand-
ing residency programs in the country in the hope
that students who were forced re take their train-
ing in other regions would eventually decide to
practice in neighboring locations. Although the
effects of this proposal are severe, there is little
indication that it would achieve its hoped-for
effects. Evidence is available to show that doctors
are more likely to practice in the area where they
have taken their r.idency. But these doctors pre-
sumably applied for training in regions where they
already hoped to practice. There is no real show-
ing that Congrcss can alter the distribution of
doctors by requiring students to take their resi-
dencies in local.ts they would not otherwise have
chosen. And even if these doctors should remain
in the region, it is not at all clear that they will
practice in underserved areas within the region in-
stead of moving to suburban communities which
may Arcady be adequately supplied with physicians.
The proposals reveal the dangers that arise when

public officials make decisions involving complex
educational i.u. or impose uniform rules on a
diverse body of institutions. These drawbacks
underscore the need to search for incentives or
other alternative devices to achieve the govern-
ment's goals. At present, however, such incentives
as exist actually work against the government's
objectives. Reimbursement practices under cur-
rent federal programs offer strong deterrents against
entering primary medicine or practicing in under-
served areas. Under :Medicaid, general practitioners
receive substantially less then specialists for office
visits. Medicare permits reimbursement according
to the ".ual end customery fees" in the area
which serves to depress the levels of compen.tion
ellowable in the less affluent rural and mete-cite
communities. Federal policy has also workid
against the voluntary development of effective piin-
g..s of primary care by providing methods of
financing that are available only to inpatient hos-
pital treining even though it is clear that adequate
progranse in primary care must largely take place
in an ambulatory or community setting.' Unless
these problems net addre.ed, Congress is likely to
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defeat its own ends by imposing regulations ,hich
are not only unnecessary but ineffective as well.

Respecting the Character of University Go,
ermnent:

A further source of difficulty in regulating mei
versities arises from the different roles which they
perfects. In one sense. universities arc commercial
institutions employing thousands of people. In
another, universities represent a social force affect-
ing the occupational mobility and status of their
students. In their most familiar role, universities
perfoms an educational function through their
teaching and research. Federal agencies preoc-
cupied with one of these relss can easily overlook
the effects of their handiwork on other functions
of the institution. The danger can be illustrated by
examining the government's efforts to provide ssfe-
guards to protect the employment rights of pro-
fessors.

In the late lobo', faculty members in a number
of institutions began to press for collective bargain-
ing. Without extensive review, the Netionel Labor
Relations Board abruptly reversed a long-standing
policy and undettook to apply federal labor legisla-
tion to universities. But laws designed for em-
ploye. in an industrial setting are not easily
adaptable teethe world of higher education. Al-
though professors work for the institution that
hir. them and pays their salaries, they ere not
"employees" in the ordinary sense of the word.
Faculty members have long had great influence in
making a variety of decisions involving such
matters as promotions, curriculum, methods of
instruction and even teaching loads. Be' debating
these issues in faculty committees, departments end

dented councils, professors have typically shared
authority with deans and pr.idents in deciding
matters that are clearly "terms and conditions of
employment" within the meaning of federal Inn.
Under the National Labor Relations Act, however,
employees are forbidden from discu.ing any sub-
jects of this kind with their "employer" except
through a duly selected union. If these rulcs applied
to higher education, they would have the unfor-
tunate result of abolishing nuist of the traditional
methods of decision making in colleges and uni-
versities. As a result, the application of laws de-
signed for industry has confronted the Labor Board
with a Hobson's choice of either imposing drastic
and inappropriate regulations on universities or
twisting legislation in highly unusual ways to fit
the special circumstances of higher education.

3. The Burdens of Compliance:

Because the government is so large and she sur-
rounding society so complex, all regulation is bound
to create a certain amount of confusion, red tape
and administrative expense. But problems of this
kind place special burdens on high en education.
The costs of complying with federal regulation
have arisen at a time when almost testy college
and university fac. a generation of grave financiel
austerity. Beset by rapid rates of inflation and by
the prospect of stable or declining enrollments,
many institutions are struggling to survive and al-
most all have had to cut back their acedemic pro-
grems. They are not alone in facing financial
difficulties. Unlike most large businesses, however,
colleges and universities cannot easily pass along
added costs by raising their prices. Many public
institutions must confoms to tight budgeter): limits
and cannot obtain enough from their legislatures
even to maintain existing academic programs.
Facing stiff competition from tax-supported state
colleges, private institutions are pushing their tui-
tions as high as .fety permits and still find it
necessary to cut back faculty and staff. Under
these condition, the cost of complying with
federal regulations can often be nett only by mak-
ing further reductions in academic programs.'

Eligher education is also specially vulnerable to
any force that increases bureaucratization. In the
past fifteen year, most educational institutions have
found their administrative staff growing much
more rapidly than the site of their faculties. The
volume of paperviork has also risen momsously,
and the ainount of committee work has expanded
at an extraordinary rate.
There are many reasons beyond government

intervention for the growth of campus bureaucracy.
The added size of many colleges and universities
hes created new administretive complexities. The
emergence of statewide systems of higher educa-
tion has removed nsany decisions to more distant
centers of authority. Financial constreints have led
to tighter, more detailed budgeters' controls. Stu-
dent activism and the concerns of new constitu
cies, such ss women and minority groups, have
uncovered new problems to be solved.
These developments have bed noticeable effects

'Congress is considering other proposals that do provide
substantial monetary incentives to attract recent medical
graduates to spend a period of time in undeserved areas.
But even these inducements are not likely to suffice without
overcoming other disincentives mentioned above and pro-
viding professional incentivss by linking doctors in remote
areas hospitals, medical centers, and opportunities fin
continuing education. It is also possible that no incentives
will suffice to lure enough doctors to remote rural areas.
Thus, a comprehensive strategy should embrace other mea-
sures such as strengthen., programs for training nurse-
practitioners a. other medical auxiliaries recruited from
the rural communities in question.

'Some critics  essay reply that the expense of coping with
fede. rul. is small in comparison with the amounts of
money received through government programs. But vir-
tually all federal assistance is devoted to specific programs,
such as scientific research or qrticular types of student sup-
port. Such funds must bested in the manner prescribed by
the government and most of than do not relieve the core
heed ten of universities in ways that perrnit the institution to
defray other expenses. As a result, although federal support
is extremely valuable, it hardly offsets the administrative
cum of complying with other federal regulations, such as
equal pay requirements, occupational safety fol., or regu•
lations governing student records.

•
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upon the internal life of educational institutions.

The grou.ing sense of impersonal bureaucracy lyas

impaired relations between faculty and administra-

tion already strained through the procctt of belt

tightening and budgetary restraint. Studenrr have

likewise experienced less flexibility and informality

in their dealings with the administration. Detailed

rules and computerized forms have replaced much

of thc individual treatment which students formerly

experienced in attempting to resolve their academic

and personal problems. It is this sense of depersonal-

ization that provoked the plaintive slogan of

Berkeley students in the 'sixties: "I am a human

being: Do not fold. spindle or mutilate.-

Administrative burdens are particularly trouble-

some when they invade thc time of the fac-

ulty. Government agcnci., corporations and

foundations arc all clamoring for expert advice.

and the jet airplane makes it all too easy for pro-

fe.ors to comply. with these requests. Faculty

members arc also devoting much more time to com-

mittee work and administrative assignments in order

to cope With a rising number of campus problems.

These activities have done much to produce the

complaint on many campuses that faculty. IIIC111-

hers arc inacce.ible and too busy to give adequate

attention to their students. This problem is often

misperceived as a conflict between teaching and

research. In fact. teaching and research comple-

ment one another. and there is usually time enough

to carry out each function effectively. The pre-

dicament of the modern universi.- is that both

teaching and research must compete with the

growing burden of cmyymittees, administrative as-

signments, consulting. and searching for grants.

Universities cannot solve this problem by the

simple device of adding more professors. A larger

faculty works in subtle ways to aggravate the

pressures of bureaucracy. And there is no money.

in anv case, to hire new faculty members. Thus,

added administrative burdens nec.sarily diminish

the time available for prof.sors to spend on their

primary obligations of teaching and research. The

cos. cannot he demonstrated with precision. But

no experienced observer would deny that the

burdens are grave. Distinguished teaching and re-

search require unhurried contemplation. Thev are

lett likely to result from days dismembered by the

recurrent nece.ity of attending meetings. writing

reports and filling out forms. As a result, new in-

roads on faculty time diminish the capacity of the

university to carry out its central rosponsibilities

for teaching and r.carch.
It is clear that government regulation has added

substantially to the costs of universities and the

bureaucratic burdens they must carry. In meetings

of college presidents, which were once devoted

primarily to educational issues, the agenda today

is dominated by discussions of how to cope with

existing regulations and how to respond to the

threat of next. government initiatives. Inn order to

comply with federal rules, institutions have central-

ized authority in many areas so that decisions are

increasingly made at levels more remote from the
students and faculty. Although thc burdens of

compliance have fallen principally on administrative
staff, federal regulation has also eaten heavily into

the time of professors. At Harvard. for example,

compliance with federal regulations consumed over

6o,000 hours of faculty time in ,974-75 alone.

While some expense and red tape are under-
standable, the costs of complying with federal
regulations seems exce.ive. In many programs,

regulations have been vague, and different regional
offices have often interpreted them in conflicting
ways. In addition, many of these rults have been
changed so frequently that universities find it dif-
ficult to plan intelligently. Even when the govern-
ment has approved comprehensive plans for com-
pliance over a period of years. the plans have turned
out to be subject to unilateral reopening whenever
major new contracts arc awarded, amended regula-
tions issued, or on-site reviews decreed.

Furthcr problems have arisen by moving too

quickly to extend regulatory tntlttttttt front industry
to thc very different sphere of higher education.
For example. the government has been developing
extremely complicated regulations for industry M
implement legislation in thc fields of occupational
safety and pension reform. When detailed regula-
tions of this kind are applied verbatim to higher
education. they produce needless confusion in the
short run and often lead to large, unnecessary. ex-
penditures. For example. the Employees Retirement
Income and Security. Ac-t (ERISA) was a layv de-
signed to cope with widely publicized abuses in the
industrial sector, such as conflicts of interest, diver-
sion of pension funds and arbitrary. destruction of
benefits. These abuses, however. Were almost en-
tirely foreign to educational institutions. u.hich have
nonethcle. been required to make extensive changes
in their pension plans to comply. With the law.
While it is still debatable whether the benefits of
ERISA arc worth the considerable cost and confu-
sion to private industry, there is little question that
the heavy burdens for higher education far out-
weigh any po.ible advantages.

The government has also created confusion
in ccrtain areas of regulation by delegating

responsibility. to several agencies to enforce the
same policy. In the field of equal employment op-
portunity, for example. authority haS been shared
by the Department of Labor; thc Department of
Health. Education and Welfare; thc Equal Em-
ployment Opportunity Conuni.ion, and even the
Internal Revenue Service. This dispersion of
authority has many undesirable and unnecessary
effects. Aggrieved individuals arc free to shop
around to seek relief from a variety of agencies.
universities face multiple demands fnr information
covering the same subjects, and their officials arc
often caught between conflicting requirements
issued by different public authorities.
As in many other sections of the economy.
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government efforts to regulate universities have
also led to exce.ive amounts of data gathering and
requirements of byzantine complexity. The effect
has been to shift the efforts of all concerned from
achieving the desired results to the preparation of

exquisitely detailed pieces of paper. Affirmative
action affords the nmst t.ivid example. In rapid
order, the emphasis of the program moved from

supporting efforts M hire more women and min-
orities to the development of satisfactory. plans
for HEW approval. Succe.ive regulations added
steadily to the reporting requirements until thc
appearance of the celebrated Berkeley. Plan, which
demanded no less than 7o,000 separate statisucal
computations. After completing this monumental
task, one Berkeley official was indelicate enough
to describe the earlier Harvard Plan as a "sweet-
heart agreement.' even though the Harvard Plan
ran to five thick volumes totalling over a thousand
pages of carefully developed tables and tcxt.
The problems just described have been very

expensive to many institutions. Preliminary. studies
suggest that out-of-pocket costs of coping with
government regulations have risen by ten- to
twenty.-fold in the last ren years. Another survey
estimates that thc expense to higher education . of
federally mandated programs has reached fa billion
annually. At Harvard. thc total cost of administer-
ing five government programs — equal employment
opportunity. laws, the Buckley' amendment, oc-
cupational health and safety rules, environmental
protection and pension reform has been running
from 4.6 to 8.3 nyillion dollars per year.

W hat can be learned from the problems just
described% Clearly, part of the expense and

burden of federal regulation must be counted as a
necessary. price to pay for achieving legitimate
social ends. But much of the cost cannot be readily
justified on these grounds. The experience to date
offers several lessons that are worth considering in
order to reduce the unnecessary burdens of ad-
ministration.
To begin with. those who have the power to

impose rules and prohibitions might pay closer heed
to the administrative problems that arc bound to
result. It is misleading to suppose that public cnds
can be neatly achieved by s,ecping injunctions.
Every rule imposed on higher education takes
authority from educators and gives it to civil
servants who lack comparable experience in
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academic matters. These officials must issue regula-
tions not merely for a single institution but for a
vut array of different colleges and universities
with their own particular aims, tradons and
practices. Such rule making almost always results
in unintended mistakes and unnece,ssary red tape.
Although the costs involved do not clearly emerge
as a hoe it in the budget, they do exist and they
will be paid in large part, not by tax dollars or
higher tuition, but by cutting more deeply into
the quality of teaching and research.
These problens underscore the need to exercise

greater caution in regulating universities and to re-
frain from imposing new rules unless it is clear
that they are necessary in order to remedy demon
sassed abuses. It was certainly unwise for Con-
gress to enact such measures as the Buckles
amendment without making a careful showing that
regulation of this kind was justified. And it was
likewise ill-advised to take safety rules or pension
reforms d.igned for industry and apply them to
higher education without attempting to discover
whether such regulations were truly appropriate
to the special conditions of colleges and universities.
Once the government decides that it must inter-

vene, cue should be taken not to scatter re
sponsibiliry for enforcement among a number of
duplicating agencies, or change regulations contin-
uously, or demand the volumes of data that some
government agencies have required. In order to
minimize these burdens, federal agencisu will need
to work closely with university officials in the
drafting and enforcement of regulations. Unfor.
tunately, the degree of cooperation to date has left
such to be desired. In some instances, virtutally
no consultation has taken place, 25 in the case of
the regulations issued in connection with student
loan programs. More often, government officials
draft extensive regulations and only then submit
them for comment. This procedure forces univer-
sities to react in haste. By the time their comments
arc received, agency officials have already devoted
so much time and energy to the tuk that they arc

. largely committed to their handiwork. At this late
stage, the comments often have a marginal impact
and seldom affect the basic regulatory strategy
employed.

Whenever regulations seek to resolve differences
berween universities and other organizations and
groups, the usual method of consultation also 
mizes any real chance for the intermed parties to
reach agreement through patient, informal discus-
sion. Once the regulations are submitted for com-
men, thcre is too little time for negotiation, and
any unilateral concession would seem foolhardy.
Most of the interested groups remain at odds with
one another, and none of them can have confidence
in the regulations or feel a stake in making them
succeed. The resulting frustration inevitably ham-
pers the government in carrying out the wishes of
Congress. Much greater success could be achieved
if agencies would regularly appoint advisory com-
mittees composed of knowledgeable representatives
from universities and other interested groups and
then work closely with the from the outset of
the drafting process.
The need for consultation does not end with the

issuing of regulations. However carefully drafted.
agency rules will inevitably carry a. multitude of
ambiguities. New circumstances and unforeseen
problems of enforceinent will require periodic
changes and clarifications. On these occasions as
well, the government should seek the advice of
representatives from higher education either by
convening a new advisory body to review the reg-
ulations every two or three years or by maintaining
a permanent consultativc committee. A useful case
in point is the committes recently appointed by tile
Secretaries of Labor and of Health, Education and
Welfare to give advice on the affirmative action
program.

The Future Agenda

This brief review gives ample cause for con-
cern. In a few short years, universities have

been encumbered with a formidable body of regu-
lations, SOMt of which seem unnecessary and most
of which cause needless confusion, administrative
expense and red tape. If this process continues,
higher education will almost certainly lose sonic of
the independence, the flexibility, and the diversity
that have helped it to flourish in the put. But edu-
cators cannot expect enlightened regulation unless
they do everything possible to assist the govern-
ment in achieving its proper objectives without
damaging the vitality of higher education. Clearly.
colleges 2nd universities Will need to make much
greater efforts along these lines to protect their
legitimate interests.
These interests extend well beyond the topics

taken up in this report. Thus far, I have only dis-
cussed the process of direct federal regulation. Uni-
versities must also help the government to define a
more coherent policy for research that will provide
a balanced progratn of applied and basic research
with adequate support for facilities, equipment and
library resources. .America also needs 2 more en-
lightened health policy that will go beyond the
regulation of medical schools to build a system that
provides the entire population with reasonable Sc'

to care at prices they can afford. A further
challenge lies in developing a policy for undergrad-
uate education that offers every qualified student
access to college with a reasonable degree of choice
among public and private irtstitutions.
These problems are critical to higher education.

As matters now stand, however, public officials are
bound to have difficulty in creating enlightened
policies. Both Congress and the Ezceeutive Branch
are burdened with many other responsibilities of

pressing importance. Few public officials have such
experience in higher education or much understand-
ing of its special problems. Moreover, responsibility
for higher education is distributed among literally
dozens of congressional committees and executive
agencies so that it is almost impossible to perceive
the implications of each new federal initiative or
develop a coordinated strategy to deal with major
educational issues.

The fragmented responsibility of federal au-
thority for higher education has doubtless

contributed to several of the problems of govern-
ment regulation. Public officials might have per-
ceived the cumulative costs of federal regulation
and avoided delegating administrative authority to
a variety of overlapping agencies if there had been
512111e central mechanism to coordinate all the fed-

initiatives affecting higher education. For these
reasons, it is tempting to try to solve the problems
of regulation by suggesting that the government
recognize itself to insure a more comprehensive
view of higher education. This is undoubtedly a
subject that demands further study. But it is not
easy to prescribe the form such a reorganization
should take and harder still to conceive of such
changes being implemented in the near future.
After all, virtually every sector of society must
find itself in a similar position, and one can hardly
expect Washington to reorganize itself to deal in
coordinated fashion with all the institutions it seeks
to regulate. For the present, then, it seems wiser to
take the government as it stands and ask what higher
education can do to provide the advice and infor-
mation that will help public officials to develop
more enlightened policies.

Unforrunately, colleges and universities have not
done nearly enough to play a useful role in the
formation of federal policy. According to Stephen
Bailey, Vice President of the American Council on
Education: "Vv'hether we believe it to be fair or just,
we have a reputation — at least in (Washington)
— for being exclusive, self-indulgent, patronizing
and sloppy . . . the simple fact is that educators
have not been adequately helpful to those who ars
trying to be helpful to them."

Cent, for International Affairs
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Snadents leaving the Science Center

What has gone wrong? Many of the deficiencies
are immediate and obvious. Educators have not
had enough contact with federal officials to detect
emerging policy problems at an early stage or to
give the govemment an adequate understanding of
the needs of the varied institutions they represent.
While Congress has been considering vital -pieces
of legislation, .college and -university leaders have
often been too busy or uninformed to present their
views at the right time to the right officials, 2nd too
much of this work has been delegated to staff mem-
bers of the higher education associations. The staffs
in tons have spent too little time talking with got-

officials and have even failed on occasion
to alert their member institutions to key develop-
ments in the government so that they could present
their views in timely fashion.
These weaknesses have clearly affected the qual-

• ity of the materials submitted to Congress on mat-
ters of prospective legislation. By failing to focus
on emerging problems at an early stage, colleges
and universities consistently find themselves react-
ing at the eleventh hour to initiatives proposed by
the government. Their submissions are often short
on facts and largely defensive in tone. In most
cases, the materials have been chiefly devoted to
criticizing proposed legislation without offering
constructive proposals to deal with problems of
undoubted national concern. For example, the pre-
sentations made by medical schools in 1974 on vital
health manpower legislation were meagre docu-
ments which did little to suggest constructive
solutions to the problems of providing a better
geographic distribution of doctors and a better mix
of physicians among the various specialties. Almost
no research was offered even to refute some of the
premises on which tht government's proposals were
based, let alone point the way toward better solu-
tions. By limiting themselves to submissions of this

collega and universities have needlessly com-
promised their status as thoughtful, objective critics
and have come to be regarded as just another self-
interested pressure group.

Flight'. education must improve upon this rec-.
ord. This is not a congenial task for educa-

the pars of lobbyists. But it is wrong to conceive
of the effort in such narrow tenses. Government
officials are harried by as awesome number of diffi-
cult problems. They need thc best information and
advice thcy can get in order to discharge these re-
sponsibilities. Thus, communicating more effective-

tors, who dislike the thought of seeming to play The Science Center

Harvard Today Jr

ly with public officials is not simply an exercise in
enlightened self-interest; it is a contribution to bet-
ter government as well.

If the task is to be carried out effectively, much
of the burden mutt be assumed by the organizations
that represent the colleges and universities in Wash-
ington. Fortunately, the associations have begun to
strengthen themselves for this purpose. With added
staff, they should make a particular effort to gain
the earliest possible notice of problems that may
lead to government intervention. Almost all of these
problems become apparent many months, and usu-
ally years, before specific proposals are advanced hy
public officials. With adequate notice, the associa-
tions can then take steps to initiate careful studies
and develop policy proposals with the help of uni-
versities, foundations and other interested groups.
In addition to work of this kind, association repre-
sentatives must cultivate a broad range of acquaint-
ances within the government so that they can dis-
cuss the needs and problems of higher education in
a context removed from the specific issues raised by
impending regulations. Finally, associations should
make greater efforts to identify and suggest able
people for important govemmcnt posts affecting
higher education. If this task is not narrowly con-
ceived for partisan ends, it can contribute much to
the quality of government while eventually building
a cadre of experienced people who can continue to
play a useful role when they leave public Frvice
and return to their colleges and universities.

Although associations can be extremely useful by
keeping their members informed of developments
in Washington and coordinating efforts to tom.

B2-9B0 0 — 77 - 3
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municate with public officials, there is much that
they cannot be expected to do. Stationed in Wash-
ington, association representartv. may not fully
perceive the impact of government policies on their
member institutions. They cannot work as effec-
tively as their member presidents in persuading
knowledgeable faculty members to help in the re
search and analysis that are needed to develop
thoughtful proposals in fields as complex as health
care or research policy. Neither can they reach out
as effectively as many presidents to enlist rho sup-
port and understanding of a wider public sympa-
thetic to the needs of higher education.
For all these reasons. individual universities, .d

especially their presidents. must devote much more
energy in the future to government affairs. At
presem, many universities lack even a single full-
time experienced person in the field of federal rela-

6.41s. Fc". Preslac"" hoer eiooeoeoogistoiohsno
their faculties. alumni and trustees of the root im-
portant public issues affecting their universities.
Fewer still have considered ways of enlisting
knowledgeable faculty members to work on the
larger questions of federal policy affecting under-
graduate education. health carc..d research. Until
this situation changes, it is unlikely that higher edu-
cation will do much more than fights series of rear-
guard actions to ward off the more menacing forms
of govern:nem intervention.

Beyond these needs lies still a larger opportunity
for educational institutions. Tile problems that

universities have experienced in their relations with
the government are only a part of a greater pre-
dicament confronting the society as a whole. The
complexity of national issues and the claims upon
the government have steadily outdistanced the ca-
pacity of the Congress and the Executive Branch to
respond. Although citizens complain about the fail-
ure to resolve such issues as inflation. urban decay.
unemployment, energy and crime. any honest critic
must acknowledge that the task is extremely diffi-
cult. Because the problems arc to great, there is no
sector in our society which can rival the govern-
ment in its need for the ablest and best-trained
minds. And vet, the training given to public ser-
vants is clearly less adequate and more haphayard
than that traditionally afforded to businessmen, doc-
tors, lawyers. or academicians.

In a larger sense, therefore, educational institu-
tions are caught in a situation that they themselves
have helped to create. Despite the power and im-
portance of government, our universitica have never
provided the educational support to the public sec-
tor that they have offered to the major professions
through their schools of medicine, business and law.
It is high time that we begin co make much greater
efforts to provide effective programs for public
service at the preprofessional and midcareer level,
and for reasons that extend far beyond our own
special problems with the government. In fact, sev-
eral universities arc well along in developing cur-
ricula to meet these needs. As I tried to make dear
in last year's annual report, such programs must
convey a knowledge of the developing techniques
of policy analysis, a grasp of modern methods of
management and administration, a sense of history
and a sensitivity to the moral and humane aspects of
government. Unfortunately, there is a thinly dis-
guised concern in many quarters that better training
ref this sort will only makc the government more
ambitious and clever in its efforts to regulate private
institutions. This is a dangerously shortsighted
view. Fier better or worse, the government already
exerts substantial influence over every significant
sector of society. including inne colleges and uni-
versities. Only m hen public officials arc prepared
morc systematically for these responsibilities can we
expect the quality of regulation to rise appreciably.

Harvard's Federal Relations Program

The task of developing, more effective relations
with the government is so large that no one

institution can hope tie accomplish very much by its
own efforts. It is this sense of impotence that helps
to account for the limited progress that has been
made thus far. But there arc useful steps that can be
taken, at least by the larger educational institutions.
At Harvard, we have begun to work on a number
of fronts to cope with the problem.

1. We have developed a small staff of persons
with long experience in government affairs. In the
past few years, they have worked at an extraordi-
nary pace to respected to a long series of crises and
oppiertunities in such fields as tax reform, the Buck-
le) amendment, aid to undergraduate education.

Eznol ,StifLeb= yries Maberas and Frank Connors examine VOLUIMI chamber uhicb they constructed in Mallin-

health manpower legislation, affirmative action, ass
many other areas.

z. We have cooperated closely with other insti-
tutions on a number of these issues. Since many of
the established associations have only recently be-
gun to prepare themselves to play a more active
role, we have often had to work through ad hoc
coalitions of sister institutions sharing common
goals. These efforts have produced several detailed
studies analyzing such issues as federal aid to under-
graduate education and the impact of various tax
reform proposals affecting charitable contributions.
.We have also tried to play a part in strength-

ening the higher education associations — especially
the Association of American Universities, which
most closely represents the interests of the large
research university. During the past year. I have
served as chairman of a committee appointed tie re-
view the scope and functions of the AAU. The
principal task of this committee has been to deter-
mine how the Association can be reorganized to
play a more effective role in federal relations.
4. Another prosnising initiative has begun through

meetings of a group of presidents who are trying
to develop a clearer understanding of the problems
of major research universities. Several presidents
have been assigned the task of enlisting faculty
members to help in preparing detailed pielicy papers
on the need for federal support for libraries, inter-
national studies, graduate education and scientific
research. These papers in turn will serve ass basis
for a sustained effort to inform public officials cf the
role of the research university and the difficulties
that hamper our efforts to make an effective con-
tribution to society. Asses share in the undertaking.
Harvard has assumed the task of helping to prepare
the paper on scientific research.

5. it is also important to become more active in
the field of health-care policy, both to contribute
to the resolution of a significant social problem and
to avoid misguided efforts to improve health de-
livery by merely regulating the curricula and ad-
missions policies of our medical schools. I have hcen
meeting with the Deans of Medicine. Public Health
and Government tie devise a structure which can
encourage Imre work in this important field.

N onc of these efforts will guarantee more en-
lightened regulation or even provide public

officials with a ckar direction to pursue. As univer-
sities and associations increase their efforts to com-
municate with Washington. it is unrealistic to expect
that they mill alm.ays speak with one voice. The in-
stitutions that comprise higher education are so di-
verse that they are bound to have conflicting views
on many important issues. In the end, therefore,
public officials will still have to make hard decisions
just as they were selected to do. In making these
decisions, the government se-ill serve the public well
only if it pays greater heed to all the ways in which
regulation can diminish the vitality, inslependence
and diversity of higher education. But higher edu-
cation must also make a contribution by supplying
the information that will enable the government to
understand the effects of its proposals and by sug-
gesting alternative measures that offer better solu-
tions to problems pf acknowledged tuitional con-
cern. If this much is done, the government can at
least aspire to making a thoroughly informed choice.
In a democracy, one cannot insist upon morc — or
settle for less.

DEREK C. Bose, President
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PITTENGER CALLS PA. GENERAL ASSEMBLY TO BATTLE Warning that his
departments may soon be "little more than a branch office of the U. S. Office of Education,",
Pennsylvania  Secretary of Education John Pittenger last week told the state legislature to
"act before it is too late."

A skinv Much, but Giving Little In testimony before the state House and Senate
appropriations committees, Pittenger called Federal attempts at regulation "frankly
preposterous. At the present time the Federal government is contributing about seven
percent of the cost of public education, K-12, in Pennsylvania; 50 percent comes from
state revenues and the other 43 percent from local sources. In higher education the
pattern is somewhat different, with a somewhat higher Federal share. But on the basis
of their very modest contributions, the Congress and HEW are attempting to control the
expenditure of state, local and even private funds."

Voc-Ed Pittenger complained that Congress, finding state spending of Federal
vocational education money unwise on the basis of "slender evidence," had apparently
abandoned corrective proposals requiring a State Board of Vocational Education with a
prescribed membership only because its opponents agreed to accept "a totally unneces-
sary Plp,ning Council in its place."

Title a Pittenger also took issue with OCR's plan to enforce Title IX at colleges
that receive no direct Federal assistance, only student aid money. "I do not mean to
suggest opposition to Title IX, which I strongly support; but only that it is another example
of the Federal foot-in-the-door."

Unholy Conspiracy It's not just HEW,. Pittenger said. "There are several ironies.
Cne is that It-seems to make little difference whether Republicans or Democrats, con-
servatives or liberals, are in charge; the encroach”,ents on state and local policy have
been as great during the Nixon and Ford years as they were during the Kennedy and
Johnson administrations. Another is that the encroachments come from both the leg-
islative and the executive branch (not to mention the Federal judiciary, in some ways
the worst offender of all). Each blames the other; each, I am convinced, Is secretly
delighted that the other has opened up new avenues for the exercise of Federal power."
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PAPERWORK PANEL PLANS EDUCATION DATA STUDY

Federal education programs will be a primary focus of attention of the new
Commission on Federal Paperwork, it appeared at a Dec. 5 meeting at which
the commission reviewed the results of recent regional hearings and discussed
future plans. The commission began its two-year task in July (see Vol. XXIV,
No. 30). A 19-month study of education reporting requirements is planned, con-
centrating on the U.S. Office of Education. The commission staff reported that
USOE requires 43.4 million data items from educational institutions, and that
the institutions deal with 42 other Federal agencies besides those in HEW.
The National Association of College and University Business Officers is pro-

viding liaison with the commission for the higher education community. Any
comments or analyses of Federal reporting requirements and forms should be
sent to Steven C. Hychka, staff associate at NACUBO, Suite 510, One Dupont
Circle, Washington, D.C. 20036.
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Message From Home

T
People are getting angry,

jumping on Congress for red
tape, fuzzy laws, mushroom-
ing agencies. Lawmakers say
they're listening.

Congress is starting to react to the
heat from home over Big Government.
Lawmakers are finding that Ameri-

cans are fed up with the seemingly free
rein Congress has given bureaucrats—
elected by no one—to lay down and
enforce rules affecting millions.
People are hopping on their repre-

sentatives in Washington for the steady
proliferation of agencies.

( Example: In the last 15 years, 236
new federal departments, agencies or
bureaus have sprung into being, while

\ only 21 have been disbanded.
Nor can people understand the dupli-

cation of effort by various arms of the
bureaucracy.
Example: As shown by a study of fed-

eral categorical aid programs, made by
Congress's General Accounting Office,
seven separate programs provide funds
for outpatient health centers.

Eleven separate programs provide
funds for child care.
Fourteen separate units of the De-

partment of Health, Education and
Welfare administer programs for educa-
tion of the handicapped.
At least 25 bureaus, services or offices

in a dozen different departments or
agencies support research into water
pollution. All have been authorized, or
at least tolerated, by Congress.
What's more, Congress is riling peo-

ple, by passing laws that allow adminis-
trators more leeway than proves to be
desirable.
Example: Under powers granted by

Congress, auto-safety regulators went so
far that the lawmakers last year had to
specifically outlaw systems that kept a
car from starting if seat belts weren't
fastened.
And those aren't all the laws that

aren't working or are generating a
thicket of red tape. The box on page 41
details troubles surrounding recent at-
tempts to make a warranty law work.
"We pass a law and let it go," laments

Senator Hubert Humphrey (Dem.), of
Minnesota. "It's a little like fathering a
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child and turning him over to the
neighbors to raise, and not bothering to
wonder how he's growing up."

All in all, the situation is sparking a
growing move to beef up Congress's
"oversight" of legislation—the keeping
of constant tabs on the programs, agen-
cies and laws Congress has approved.
More and more, lawmakers are being

drawn to the idea of a complete over-
haul of Congress's machinery.
The revolutionary budget system be-

ing phased in this year is just a start.
Now reformers are pushing for a top-to-
bottom shake-up in the committee sys-
tem, still more budget reforms, and oth-
er changes to enable Congress to get a
grip on the federal colossus.
"Congress has created something that

is beyond its level of competence to
control as we are presently structured,"
says Senator William E. Brock III (Rep.),
f Tennessee.
Conservatives—traditionally skeptical

of Government programs—are not the
only ones getting behind the drive for
big changes. At least as large a role is
being taken by liberals, and particularly
younger Democrats.
"Almost impossible." Warns one

freshman Senator, Patrick Leahy
(Dem.), of Vermont: "Oversight is hard
work and it's not glamorous, but if we
don't start doing it, we're going to

reach the point where we won't be able
to afford the Government. Government
has already grown so big, oversight is
almost impossible."
Up to now, most oversight work has

been largely patchwork.
Journalistic exposés, for instance,

have provoked investigations such as to-
day's probes of American intelligence
agencies and of foul-ups in the Supple-
mental Security Income program.
Floods of critical mail have also some-

times triggered oversight hearings—and
corrective legislation. The outlawing of
mandatory seat-belt systems is an in-
stance of this. But such "chills and fe-
ver" oversight, reformers say, has large-
ly ignored the dull but necessary task of
streamlining the accretions of bureauc-
racy built up over the years.
For that reason, many experts ques-

tion how fast Congress will really move
now toward keeping tabs on its own
laws Those who have studied the prob-
lem cite a number of obstacles that
have led Congress to shirk its oversight
duty for decades. One is lack of time.

(
"We're frantically trying to keep our

noses above water, racing from one
problem to the next," says Senator Adlai
E. Stevenson III (Dem.), of Illinois.
"Oversight is something that can always
be deferred in favor of something more
immediate." More often, the problems
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CURB THE BUREAUCRATS,
[continued from preceding page)

cited by officials are of a political and
institutional nature.
Congress traditionally is geared to

looking forward—to passing new legis-
lation, rather than to riding herd on
past decisions.
"We find something wrong and some-

body says 'There ought to be a law,' "
explains one veteran staff member. "We
put out a press release, hold a hearing
and we get the law. Then we go on to
something else."

Politically, members have found they
have much less to gain by demolishing
an old program.

"It's very hard to kill a program, be-
cause every program has some kind of

FIGHTING WASTE AND SECRECY: FOUR "WATCHDOGS"

If Congress as a whole general-
ly does a poor job of keeping tabs
on federal laws and bureaucrats,
the same can't be said about ev-
ery Congressman. Here are four
Capitol Hill "watchdogs."

Persistent gadfly. Senator Wil-
liam Proxmire, labeled a liberal
when he entered the Senate in
1957, has been battling for years for
elimination of waste.

His targets have been both large
and small: the supersonic transport
plane, federal limousines, allegedly
frivolous National Science Founda-
tion grants.
Each month, Senator Pro,:mire

gives his own "Golden Fleece
Award- for what he feels is a waste
of taxpayers' money.
Among recent winners of his

award is the Federal Aviation Ad-
ministration, for spending S57,800
on a study of the measurements of
airline stewardesses to help in the
design of safety equipment.
New breed. Like many of the

new Democrats who entered Con-
gress this year, Senator Patrick J.
Leahy believes the federal bureauc-
racy could stand some whittling.
One small victory for the Ver-

monter came last summer when
the Senator blew the whistle on the
Federal Fire Council, which was
doing next to nothing and spending
S67,000 a year in the process.
Mr. Leahy is now plumping for

creation of a special Senate com-
mittee to weed out overlapping

programs and agencies. And he
thinks that before Congress ap-
proves any new program, it should
be required to get a full report
from the General Accounting Of-
fice on the program's workability.
Secrecy fighter. Representative

John E. Moss has spent much of his
22 years in Congress trying to pry
information out of bureaucrats. He
recently roared at a recalcitrant
Cabinet member: "When I scant in-
formation, all the forces of heaven
and hell could not stop me."
The chairman of the Oversight

and Investigations Subcommittee of
the House Commerce Committee
hasn't always had success. But he
made considerable headway when
the Freedom of Information Act
was passed by Congress.
Only if "the cult of secrecy- is

broken, says the California Demo-
crat, can Congress and the public
determine whether laws are being
carried out properly.
Scourge of the Pentagon. Re-

presentative Les Aspin (Dem.), of
Wisconsin, is widely regarded as
the most effective critic of the mili-
tary on Capitol Hill.
A former Pentagon official him-

self, Mr. Aspin and his staff function
as a kind of unofficial inspector
general's office—churning out sev-
eral carefully researched broadsides
against the Pentagon each week.
The targets: cost overruns, arms
sales abroad, costly new weapons—
whatever strikes Mr. Aspin as waste
or bad judgment.  1
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constituency It does something for
somebody," says Senator William Pros.
mire (Dem.), of Wisconsin.
Another roadblock to better os ersight

is this: Voters tend to be of too minds
with regard to Government spending
Freshman Senator Gary Hart (Dem.), of
Colorado, points up the problem for an
elected politician:
"Every group that comes through my

door has two messages. No. 1: Cut back
on federal spending. No. 2: Help us get
some money from the Federal Gov- /
ernment."
The way in which Congress's commit-

tee system functions also discourages
vigorous oversight. There are 40 major
House and Senate committees and al-
most 300 subcommittees. Jurisdictional
lines are often blurry.
"Ways to duck." Thus, says Repre-

sentative William A. Steiger (Rep.), of
Wisconsin:
"The hodgepodge and jumble of

overlapping jurisdictions makes it aw-
fully easy to avoid responsibility for
oversight. There are lots of ways to
duck an issue."
The committee system not only dis-

courages oversight, but also invites
waste and duplication in the executive
branch, critics believe.
There's been a tendency for each of

several committees to develop its own
program to solve the same problem—
each plunging ahead without co-
ordinating with the others.
Take welfare, for instance.
"Everybody wants to get into the

welfare business," says Representative
Barber B. Conable, Jr. (Rep.), of New
York. "The Housing committees are in
it through housing aid. The Ways and
Means Committee is in it through Social
Security; Interstate and Foreign Com-
merce through health programs. The
Agriculture Committee has food
stamps. Education and Labor has its
programs. Everybody wants a toe hold."
Lobbyists a power. The lobbying

that bureaucrats and special-interest
groups constantly do is another aspect
of the committee system that works
against tough oversight.
Special interests frequently contri-

bute to committee members' cam-
paigns; program administrators socialize
with committee members and cultivate
them with special favors.
"The chances are the guys on the

committee wrote the bill or started the
program. They work with their friends
in the agency. They're soul brothers,"
says Representative Bill Frenzel, of
Minnesota, chairman of the House Re-
publican Task Force on Reform.
In short, committee members tend to

be protectors of existing programs and
agencies, not critics.
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When agency administrators come to
Congress for an appropriation, Congress
almost never questions whether the
agency or program should exist.

Reports one staff member with long
experience: "The committees usually
start with the assumption the agency is
doing its job. The question simply is,
'How much more do you need next
year to keep doing whatever you're do-
ing this year?'"

It is the kind of once-over-lightly re-
view that gives outmoded or wasteful
agencies such a high life expectancy—
frequently approaching immortality.
Even when a committee or subcom-

mittee does take its oversight duties se-
riously, it frequently finds it has far too
few staff members to do a thorough job.
The House Commerce Subcommittee

on Oversight and Investigations, for ex-
ample, has 16 professional staff mem-
bers and a $600,000 budget.

It oversees 21 executive agencies
with a total budget in excess of 4 billion
dollars and many thousands of workers.
Says one staff member: "As hard as

we're trying, we can't keep up with the
demands of oversight. We're not even
coming close."
Help from GAO. Congress does get

significant oversight help from the Gen-
eral Accounting Office--an auditing
arm it set up half a century ago. Of
GAO, one Republican says: "It's the
best thing we've got going for us."
But as a creature of Congress, GAO

tends to be overcautious, many believe.
And Congress, for its part, finds it easy
to file and forget GAO reports.
Most reformers think that tough over-

sight will come only if Congress makes
fundamental changes in its operations.
A streamlining of committee jurisdic-

tions is a high priority. A major shake-
up of House committees was largely
derailed last year, but reformers did
succeed in creating six new oversight
subcommittees. The Committees with
these new subcommittees are: Agricul-
ture; Banking, Currency and Housing;
International Relations; Interstate and
Foreign Commerce; Small Business, and
Ways and Means.
The Senate has set up a special blue-

ribbon commission to study its commit-
tee system and recommend changes.
Among the commission's targets will be
the whole problem of oversight.

Also being pushed by reformers.
• Write a termination date into every

law creating an agency or program—so
that it would go out of existence after
three to five years unless Congress re-
creates it.
• Build into all new programs a pro-

vision for a thorough evaluation by out-
side consultants or by a new "Office of
Program Review."
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• Adopt a system of "zero based"
budgeting. Agencies would have to fully
justify every penny they request every
time they come to Capitol Hill for a
new appropriation.
• Give Congress a 60-day period in

which to veto any federal regulation
promulgated before it takes effect.
However, the effectiveness of what-

ever Congress adopts, say members

who have studied the problem, will de-
pend on whether there is a change in
the "politics of oversight."

Effective oversight must come to be
seen as not only good government but
good politics at a time when discontent
with bureaucracy is running strong.

50 ways to bring spending under
control, page 42.

WARRANTY LAW:
THE BEST LAID PLANS,..

The new Federal Warranty Act is
a vivid example of the frequent gap
between congressional intent and
life in the real world.
In this case, Congress wanted to

make sure consumers wouldn't get
stuck with faulty products. It passed
a law setting broad rules covering
warranties and ordered the Federal
Trade Commission to draw up spe-
cific guidelines.
But the law went into effect July

4 and the FTC, which was given six
months to issue its regulations, is
still holding hearings.
Chaos, not clarify. Manufac-

turers, retailers and consumers
have all been left in a quandary
about what the law requires.
The upshot: Some companies

have restricted the language of
their warranties and others have la-
beled theirs "limited" rather than
"full" even though the wording is
the same.
So much uncertainty exists that

some companies have withdrawn,
temporarily, the guarantees they
once supplied with their product.
And at the retail level, storekeep-

ers are balking at a proposal that
would require them to keep on file
a "library" of warranties on every
product worth more than $5 that
they carry in stock.
Although Congress obviously in-

tended to protect consumers from
deceptively worded and misleading
warranties, the immediate effect of
the law has been to actually weak-
en some warranties previously con-
sidered models.
For example, Corning Glass

Works switched to a limited war-
ranty "at least until present confu-
sion is cleared up," says a company
official. He adds: "This puts us in
something of an awkward position,
since at the hearings that led to the
new law, our warranties were sin-

gled out as among the simplest and
clearest in the country."
Proposed FTC regulations would

compel manufacturers to put a tag
or sticker on their products saying,
"The retailer has a copy of the
complete warranty on this product.
Ask to see it."
One dissenting FTC member,

Mayo J. Thompson, complains that
such a warranty "library" would
"drag the customer away from the
merchandise and over to the read-
ing stall."
The costs would far outweigh the

benefits, he says. He sees the pro-
posed regulation as proof of "the
astonishing capacity of those who
pass the laws and those who en-
force them for overestimating the
public's interest in some of the
more esoteric forms of consumer
information."
In sum, the warranty law, as crit-

ics see it, shapes up as one more
instance of an all-too-common con-
gressional practice—legislation that
leaves the really tough decisions to
administrators.
Says one lawyer: "Congress just

came up with some sweeping
changes and then dumped the
whole thing in the Trade Commis-
sion's lap. It's a classic case of bun-
gling a very touchy issue."
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SPECIAL SCHOOLSSECTION

RISING COMPLAINTS FROM EDUCATORS
ABOUT THE ROLE OF "BIG BROTHER"

All those federal billions
flowing into education are ex-
acting a heavy price-impos-
ing Government control over
academic decisions.

School administrators, from kinder-
garten to college, are balking at the
price they have to pay for federal sup-
port of education.
Many are asking whether it is worth

what it costs in the loss of academic
freedom. The situation is this:
"Big Brother," the Government in

W,:shington, is pouring billions of dollars
intc: education at all levels. But strings
are attached to almost every penny.
Plethora of paper. Federal intrusion

into education is accompanied by what
one schoolman described as "sheaves of
fin.- print, bales of report forms and
panoplies of inspectors."
This intrusion, it is charged, is dimin-

ishing able leadership on school grounds
and campuses, weakening institutional
autonomy, and threatening academic di-
versity, creativity and reform.
Government control of the education-

al process stems mostly from civil-rights
legislation passed in the 1960s.
Washington bureaucrats have been

enforcing these laws with a "money
club"-threatening to withhold millions
of dollars in grants and contracts from
noncomplying schools and colleges or to
cancel those already awarded.
The trouble is that for many school

systems and colleges today, federal fi-
nancial aid has come to mean the differ-
ence between life and death.
Even such prestigious institutions as

Harvard, Yale and Stanford are reported
by Yale's president, Kingman Brewster,
Jr., to be "at least one-third financed by
the national Government."
The chart on this page shows the great

and increasing size of the Government's
contribution to education.
The impact of Government controls

on public elementary and high schools is
best exemplified by the mass busing for
racial integration. Washington also has a
finger in the employment of principals
and teachers according to race and sex,
as well as their distribution throughout
the nation's school systems.
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On August 20, the U.S. Civil Rights
Commission made this recommendation
on Boston's court-ordered desegregation
of schools-delayed by months of inter-
mittent racial violence: "If the Boston
School Committee persists in its refusal
to take affirmative actions in support of
the constitutional rights of the children
and young people of Boston, the federal
district court should consider placing

the Boston public-school system in re-
ceivership and designating the State
board of education, some other public
official or a private institution or person
as the receiver."
Laws against sex discrimination are

changing the nature of courses like
home economics and manual training,
and opening up sports programs to girls.
School systems that fail to fall in line

MONEY:
THE GROWING FEDERAL
CLUB OVER EDUCATION

67359553
Il

Years Ended
June 30 -

Federal Funds Earmarked for Education
Elementary and Higher

Secondary Schools Education TOTAL
(billions of dollars)

1965 $1.0 32.8 $ 3.8

1966 $2.1 $2.9 $ 5.0

1967 $2.3 $3.9 $ 6.2

1968 $3.0 $3.8 $ 6.8

1969 $2.9 $3.7 $ 6.6

1970 $3.3 $4.1 $ 7.4

1971 $4.0 $4.3 $ 8.3

1972 $4.6 $4.8 $ 9.4

1973 $4.6 $5.1 $ 9.7

1974 $5.1 $5.7 $10.8

1975 $5.3 $6.2 $11.5

In just one decade, federal outlays for education have tripled. It's the
fear of losing such funds that tends to keep schools and colleges in line
with regulations from Washington dealing with educational standards,
curriculum, hiring practices, research and a wide range of other matters.

Soufce US Ott, o, E,-cmon and Weita,e
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"BIG BROTHER" ROLE
(continued from preceding page)

face loss of federal aid for such popu-
lar—and expensive—programs as help
for the handicapped and vocational, bi-
lingual and adult education.
Growing protests against the "federal-

ization" of education are loudest on the
nation's college campuses.
At a meeting of college business offi-

cers this summer, Stephen K. Bailey,
vice president of the American Council
on Education, said pressures arise from
federal laws that "attempt to achieve a
variety of social ends only marginally
related to the educational objectives of
colleges and universities."
Among them he listed laws involving

equal-employment opportunity,
equal pay, affirmative action, age
discrimination, occupational safety
and health, and environmental
protection.
Costs of complying with these

laws are enormous. To meet the
costs, Mr. Bailey said, "fellowship
funds have been robbed, academic
priorities have been skewed, dan-
gerously high tuitions have been
increased even further.- In one
large private university, he report-
ed, the annual cost of implement-
ing federally mandated social pro-
grams rose from $110,000 in 1965
to 3.6 million dollars in 1974-75.
The controls. With its power to

grant, or deny, federal aid, the U.S.
Department of Health, Education
and Welfare (HEW) has come to
control not only research pro-
grams at universities but admission
policies, athletics, even living con-
ditions in college dormitories.
Through its affirmative-action

programs, which require racial
and sex goals, HEW dictates the
hiring, promotion and pay of both
faculty members and institutional
staffs. President John A. Howard of
Rockford College charged that, in
affirmative action, "Government has im-
posed its own policy, which says that the
academic competence of the faculty
members shall no longer be the supreme
determining factor in faculty appoint-
ments." He added:
"If academic freedom once existed in

:his country, it is now a thing of the past,
and federal subsidy has been the blud-
geon emplo!.ed to demolish it."
Muscle and money. Many education-

al leaders share Mr. Howard's concern.
Yale's President Brewster has asserted
that the "les erage of the federal spend-
ing power is used indirectly to control
private colleges in ways the Govern-
ment could not use directly." He put the
blame on Congress and accused Wash-
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ington of taking an attitude of "Now that
I have bought the button, I have a right
to design the coat."
As one example of federal muscling,

Mr. Brewster cited an attempt by the
White House, when Richard M. Nixon
was President, to cut off defense con-
tracts to the Massachusetts Institute of
Technology because of opposition by
MIT President Jerome Wiesner to a mis-
sile program.

President Brewster also cited a health-
manpower bill pending in Congress
which would require medical and other
health-profession students to repay the
Government for per capita grants to
their schools if they do not work in
medically underserved areas after
graduation. The bill has been passed by

Tr Mud .01.00+0C.,

-NOW-A LITTLE HIGHER"

the House and is awaiting action in the
Senate.
The president of Stanford University,

Richard W. Lyman, contends this legisla-
tion would introduce a "young doctors'
draft" without admitting it, make the
nation's medical schools instruments of
social policy, and enable Congress "to
govern parts of our curricula in health
sciences by legislative fiat."

Challenges to policies imposed on
education by the Federal Government
are bringing about changes in some
areas. For instance, the tide shows some
signs of turning against busing for pur-
poses of integration.
In Detroit, on August 15, a federal

court ruled out massive forced busing of

Detroit schoolchildren this fall and
turned over the job of achieving racial
balance in classrooms to the city board
of education.
The court, in an order that took on

national significance, indicated it was
more concerned with the quality of edu-
cation in Detroit than with busing chil-
dren from one school to another. City
and State officials welcomed the ruling,
but civil-rights leaders, claiming that the
decision would cost them five years of
progress in integration, announced they
would appeal.
Another challenge to "Big Brother"

came in August from Governor Marvin
Mandel of Maryland—and it may lead to
a court test of the Federal Government's
authority to withdraw financial aid for

alleged noncompliance with de-
segregation orders.
HEW has threatened to cancel

about 55 million dollars in grants
and contracts to Maryland colleges
and universities unless the State
meets new federal demands for
quicker desegregation.
"Clumsy intimidation."Gover-

nor Mandel said Maryland's insti-
tutions, which admit members of
all races, were desegregatinl as
fast as possible. He accused ;LEW
of making "a clumsy effort at in

which he said muss
rejected out of hand.
His challenge to Washington:

"Please feel free to initiate en-
forcement action at your earliest
convenience."
Twenty-five years ago, educa-

tional leaders were almost unani-
mously opposed to taking money
from the Federal Government.
The feeling was that American
education had been built on prin-
ciples of local autonomy and local
responsibility, and that these prin-

., ciples should not be abandoned.
President Truman tried hard for

aid-to-education legislation, but
the academic community stood

firm until 1957, when Sputnik appeared
in the sky and scared the country into
thinking that the Soviet Union had out-
distanced the U.S. in technology.

Reluctantly, educators agreed to grant
new powers to the Government. The
result was the National Defense Educa-
tion Act of 1958, which opened the door
to "federalization" of education.
Those who oppose federal subsidies

say there is one sure way to get out from
under Washington's thumb: Don't take
any more money. But this does not ap-
pear to be a practical solution. U.S. edu-
cation, in spite of its cries of anguish,
wants more federal money, not less—
and school authorities fear "Big Broth-
er" will be around for a long time.

U.S. NEWS & WORLD REPORT, Sept 1, 1975

4



39

Reprinted from the Educational Record, Vol. 56, No. 2

©075 by American Council on Education, Washington, D.C.

ASSOCIATION VIEW OF FEDERAL IMPACT

ON EDUCATION

Charles B. Saunders, Jr.

If fiascoes caused by bureaucratic solicitousness are to be avoided, federal regulato
ry and

legislative actions must be carefully monitored by the postsecondary community. Legi
slation

affecting education as a business and social enterprise as well as the regulations 
bearing

directly on the conduct of education must be observed, commented upon, and shaped
 by

watchful spokesmen. To see that a bill doesn't suffer from administrative overkil
l, that

those most affected by the reality of the situation can be heard—and their wisdom 
applied

—and to assure that executive discretion corroborates rather than derails the 
original

purposes of the law—such are the duties of the associations and the obligatio
ns of a

vigilant educational community.

LAST FALL I received a letter from the small
liberal arts college my son attends, inform-

ing me that they could no longer report his

grades to me because of the _passage of the

Buckley Amendment with its requirements
for the confidentiality of student records.
My dismay at congressional usurpation of

parental rights was more painful when I

reflected that the staff time involved in

preparation of the letter, the legal advice

that had to be obtained, and the clerical

work required for processing and mailing

must have cost several thousand dollars—

and probably accelerated plans by the finan-

cially hard-pressed institution for a tuition

increase. Furthermore, if most of the na-

tion's colleges sent out similar letters, that

mailing alone cost our institutions of higher

education several million dollars.
Most unfortunately, the letter was de-

livered to my house the day after an em-

barrassed Congress rewrote the Buckley

Amendment, making the letter (and all the

effort it represented) unnecessary.
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Of course the incident is only a small

example of the ways in which the federal

presence is being felt increasingly on cam-

puses across the nation. Any college admin-

istrator can cite other examples to match

the confusion that accompanied the Buckley

Amendment.
Yale University President Kingman Brew-

ster, in a widely noted speech to the Amer-

ican Bar Foundation last February, charged

that federal legislation and regulations show

a growing tendency to prescribe educational

policies, and he called for vigilance against

"the use of spending power as a lever to

extend regulations beyond the accountabil-

ity reasonably related to the purposes for

which the support is given."
Surely Brewster offers sound advice. But

perhaps our utmost xigilance should be de-

voted, not to federal laws and regulations

that deal directly with education policy, but

1 Kingman Brewster, reprinted in Congres-
sional Record, 94th Cong., 1st sess., 10 March
1975, p. S3516.
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to those that were never intended to affect
higher education. Such measures may have
the most significant impact on colleges and
universities in terms of costs and other
unforeseen consequences.

President David Mathews of the Uni-
versity of Alabama, President Ford's new
secretary of the U.S. Department of Health,
Education, and Welfare, recently described
the growing web of controls and regulations
as threatening

to bind the body of higher education in a
Lilliputian nightmare of forms and formulas.
The constraints emanate from various accredit-
ing agencies, federal bureaucracies, and state
boards, but their effects are the same: a
diminishing of able leadership on the cam-
puses, a loss of institutional autonomy, and a
serious threat to •diversity, creativity, and
reform. Most seriously, that injection of more
regulations may even work against the ac-
countability it seeks to foster, because it so
dangerously diffuses responsibility.,

Isolated warnings, speeches, horror stories,
and anecdotal evidence, however, are in-
sufficient to state the growing impact of
federal laws and regulations on higher edu-
cation, and they are inadequate in describing
the problems and prescribing appropriate
strategies. Systematic analysis is required
and should be undertaken. As a starter, we
could identify several distinct kinds of
problems: legislative, regulatory, and ad-
ministrative. Each calls for distinctly dif-
ferent strategies.

Legislation
Take the legislative process, for example.

Theoretically many undesirable effects of
federal laws could be avoided or ameliorated
if they could be predicted and dealt with

2 David Mathews, "Carnegie and Newman:
Higher Education in Traction," Saturday Re-
view/World, 9 February 1974, p. 63.

Charles B. Saunders, Jr., is director of the
Office of Government Relations of the American
Council on Education. His article was delivered
at a panel session during the annual meeting of
the National Association of College and Univer-
sity Business Officers, 11 July 1975, in New
Orleans, Louisiana.
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before the legislation is enacted. Of course,
the education community would energeti-
cally have to monitor the Congress, and this
poses at least two kinds of problems.
The first concerns legislation designed to

deal directly either with educational issues
(such as student aid or the various other
categorical programs of the Higher Educa-
tion Act) or with issues that clearly involve
educational institutions (National Science
Foundation authorizations, health man-
power legislation, and other proposals on
training and research for national needs).
In such instances the problems tend to

arise out of failures of the legislative process
—cursory hearings that fail to build an
adequate record, committee actions taken
without sufficient notice for interest group
reactions, acceptance of significant floor
amendments without committee considera-
tion, insufficient attention to whether the
timetables for implementation contained in
the legislation are reasonable.

Without consultation
One major example of such failures of the

legislative process is the current health man-
power legislation, developed by House and
Senate committees with almost studied dis-
regard for the implications of imposing
service obligations on enrolled students and
mandating course offerings and faculty
staffing in federally supported health pro-
grams. Stanford President Richard W.
Lyman recently criticized the bill's provi-
sions as "ominous for individuals and omi-
nous for higher education." The legislation,
he said, would introduce a young doctor's
draft without admitting it, make the na-
tion's institutions of medical education into
instruments of social policy, and enable
Congress "to govern parts of our curricula
in health sciences by legislative fiat." But
such arguments have not been adequately
considered in developing legislation.

In such cases, the educational community
obviously has a responsibility to state its
views vigorously and effectively and to
provide sound analysis and accurate data
supporting its views. But the primary respon-

3 Richard W. Lyman, Remarks delivered to
medical alumni, 31 May 1975, at Stanford Uni-
versity, Stanford, Calif.
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sibility lies with the congressional commit-
tees for conducting thorough hearings, pro-
viding ample opportunity for comment on
proposed legislation, and ordering careful
staff analysis of legislative implications. Pos-
sibly we should follow the example of Ralph
Nader and grade the committees on how
they meet responsibilities.

Unaware and unfamiliar

The second kind of problem related to
the legislative process concerns those issues
which seemingly do not affect education
policy or the educational system because the
legislation is not designed to do so. In such
cases, where the impact on education is
largely unintended, the situation is quite
different. The committees considering the
legislation are probably unaware of the
possible implications for the education
system, while the education community
-tends to be unfamiliar with both the com-
mittees and the subject matter.
A current example is the Federal Grant

and Cooperative Agreement Act now before
the Subcommittee on Federal Spending
Practices of the Senate Committee on Gov-
ernment Operations. The bill has the
laudable purpose of simplifying government-
wide contracting and grant-making proce-
dures, but certain of its technical provisions
would unnecessarily and unintentionally
complicate life for colleges and universities
conducting federally sponsored scientific re-
search. Fortunately, knowledgeable officials
of the National Association of College and
University Business Officers (NACUBO)
spotted the difficulties. We called our con-
cerns to the attention of the Subcommittee,
and we have been assured that appropriate
revisions will be made before the bill is
reported out.
We were lucky. For every such case that

is spotted in time for correction, there must
be hundreds of bills considered by dozens
of committees that have not been scruti-
nized for possible effects on the education
community. In many cases it may be im-
possible to judge the impact on colleges and
universities until many years later. A start-
ling example is the finding in a current
study by the American Council on Educa-
tion that the gradual shift of federal tax
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policy from taxing income to taxing employ-
ment in the last 15 years has significantly
depreciated the imputed tax advantage that
colleges and universities have historically
received from their nonprofit status. The
change has not happened as a result of any
deliberate policy decision to dilute the tax
advantage of nonprofit institutions; it has
just come about gradually over the years, as
federal budget receipts derived from taxes
on employment have doubled from 15 per-
cent to 30 percent and corporate income
taxes have declined from 23 percent to 15
percent of federal receipts.
Not only Social Security contributions,

but an array of federally mandated social
programs are imposing cumulative costs of
growing significance on colleges and univer-
sities. The costs of compliance with im-
proved standards of employee safety and
health, promulgated by the U.S. Occupa-
tional Safety and Health Administration,
are estimated to be over S3 billion. The
costs of other programs may be no less
considerable, though less direct; for in-
stance, the necessary professional and
clerical staff will have to be trained to pro-
vide the sophisticated administration and
reporting required for student assistance,
employee pensions, minimum wage, un-
employment insurance, and a variety of
other programs.
The commitment of the higher education

community to the national policy objectives
represented by socially mandated programs
is not the question. The point is that pro-
posed federal programs have costs which
should be recognized, but which are seldom
considered by Congress, and which are vir-
tually impossible to estimate in advance.

Regulation
Unlike the recognizable education issues,

the solution cannot be expected to come
from the congressional committees, since
their jurisdiction lies in other fields. Rather,
the education community must take respon-
sibility for more systematic monitoring of all
congressional committees, better sharing of
information and coordination of activities
among the associations and interest groups,
and the development of better accounting
techniques such as the American Council on
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Education is devising to identify and project
the cost impact of current and proposed
federal programs. Perhaps such data could
lay the basis for future legislation to provide
for appropriate compensation.

After Congress writes legislation, the
lawyers and the bureaucrats in the executive
branch decide what it means. The execu-
tive bureaucracy is a world apart from
Capitol Hill with an entirely different set of
procedures and cast of characters. Legisla-
tion is formed in the comparatively public
glare of committee rooms and hearings by
congressmen who are ultimately liable to
the constituents for their acts; regulations
are drafted in the dreary recesses of obscure
downtown buildings by unknown officials
whose names rarely can be found on their
agency's organization chart (assuming an
organization chart can be found).

Influence on regulations
Access is more of a problem here. Congres-

sional members and staff are relatively ac-
cessible compared to the agency personnel
assigned to draft new regulations. Bureau-
crats are usually reluctant to discuss agency
views on issues involved in writing regula-
tions until an official position has been
taken—when it is apt to become fixed in
concrete.

In past years, preliminary drafts usually
were circulated to knowledgeable representa-
tives of the academic community for reac-
tions, so that the agency and its constituents
could reach an early understanding of the
issues involved. Today, however, the practice
has been abandoned (at least at HEW) on
the ground that it is unfair to let some
outsiders see and comment on material that
is unavailable to others.

Officially, everyone has 30 days in which
to submit comments on proposed regula-
tions once they are published. By publica-
tion time, however, the bureaucracy has
committed its views to print in language
that must be defended against all criticism.
And, in reality, the 30-day comment period
is considerably less time once the micro-
scopic print of the Federal Register appears,
is read, digested, analyzed, and called to
the attention of appropriate officials in the
academic community.
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Even if education's representatives are
able to submit comments within the time
period, they have no assurance that their
views will be considered seriously. Last
spring, responding to President Ford's
expressed interest in encouraging greater
participation by colleges and universities in
federal manpower programs, the higher edu-
cation associations made detailed recom-
mendations for modifications of the U.S.
Labor Department's proposed new regula-
tions for the Comprehensive Employment
and Training Act (CETA). The depart-
ment published its final regulations without
accepting any of our recommendations and
without explaining why the advice was
rejected.
The solution here lies in more open com-

munication in the preliminary drafting
stages. A good-faith effort on the part of
the agency to understand the issues from
the perspective of its constituents is essen-
tial long before the proposed regulations
are published for comment. If the agency
is sensitive to its constituency, constructive
relationships should be developed informally
on the basis of mutual trust and should
include the exchange of views on trouble-
some issues and specific language.

If consultation is impossible, however,
legislation may be necessary to establish
systematic procedures for public participa-
tion in the drafting of regulations. Repre-
sentative advisory panels might be appointed
to assist in the process, more realistic time-
tables might be established for commenting
on proposed regulations, and agencies might
be required to respond in detail to all
comments submitted.

Administrative discretion
Regulations drafted by agencies not re-

sponsible for education matters present a
more difficult problem for the education
community, which may have little basis for
comment on the technical issues involved.
Safety requirements, for example, raise ques-
tions of engineering, structural design, and
feasibility, which are matters of expert pro-
fessional judgment; that the imposition of
safer standards may require costly renova-
tion of antiquated college buildings is essen-
tially irrelevant.

•
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Schools can hardly request an exemption
from standards of safety and health that are
required of the rest of the nation. The pre-
sentation of accurate cost data, however,
could justify a more realistic and orderly
phase-in of national standards or suggest
future modification of the legislation to
provide appropriate federal assistance in
achieving new standards.
Once the laws are written by Congress

and implemented by agency regulation, a
vast area of discretion is left to program
administrators. Conventional wisdom holds
that good legislation protects administrative
discretion and avoids detailing the mechan-
ics of implementation. However, the ways in
which the executive branch has used its
discretion in recent years provide grounds to
challenge the conventional wisdom. We
have seen a calculated defiance of clear
congressional directives through impound-
ment and other devices to avoid spending
appropriated funds, and a willingness to
engage in extralegal tactics to retaliate
against critics has been obvious. Greater
assurance is needed that executive agencies
will lend their energies to carrying out the
laws, not to frustrating legal intent.

Explanations and time sheets
To illustrate the abuse of administrative

authority, Kingman Brewster cites the
enemies-list mentality of the Nixon White
House, which sought to deny Department
of Defense funds to MIT because of Jerome
Wiesner's opposition to the antiballistic
missile program.4 Such abuse of political
power, however, is hardly cause for special
vigilance from the education community.
It is likely to occur in the administration of
any federal program where corrupt officials
misuse their authority. The best response in
such cases is to document the pressures,
make them public, and let the political
process work its will. To prevent such pres-

sures from being applied surreptitiously, it
may be desirable to establish a more dearcut
procedure whereby rejected applicants can
learn why they were denied federal grant
or contract funds.
But the occasional misuse of political

4 Brewster, Congressional Record, p. S3516.
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power has caused far less damage to the
higher education community than that in-
flicted by well-meaning federal officials. The
list of problems in the latter category
lengthens almost daily.
One over-eager regional director at the

Department of Health, Education, and Wel-

fare has singlehandedly managed to delay
and complicate the grant-making process in
his area of jurisdiction by inviting state
officials to participate in HEW's already-
cumbersome Regional Director's Review
and Signoff process.
Government-wide reporting requirements

on indirect costs are being interpreted more
strictly by HEW auditors in some areas of
the country than in others, and institutions
in those areas have been ordered to submit
monthly statements detailing the time and
effort each faculty member devotes to fed-
eral projects.

Civil rights protection
One of the grossest examples of bureau-

cratic overkill in recent weeks was the
attempt by HEW's Office for Civil Rights
to force a number of major universities to
accept new affirmative action requirements
—which the Washington Post called "pre-
posterous and pointless"—or lose large
federal contracts in the closing days of the
fiscal year. The episode, the Post editorial-
ized, illustrated the need for the government

to rethink and reform the reflexive, oppressive
and unproductive way it has been dealing with
many of its obligations in this area.... The
purpose of these laws and regulations, after
all, was to generate fairness, not to generate
blizzards of paper and threats and sanctions
that end up doing next to nothing—except to
hobble institutions and make everyone very
angry.3

Unhappily, such problems seem to be
endemic to the nature of our large, com-
plex government in which dozens of sepa-
rate agencies oversee hundreds of programs
that affect the colleges and universities. In-
teragency coordination may be next to
impossible in some cases, difficult at best,

5 "Rebellion of the Chancellors," editorial,
Washington Post, 25 June 1975.
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and in a distressing number of cases not
even attempted—as when the Internal Rev-
enue Service produced its February 18
guidelines and record-keeping requirements
for determining whether private, tax-exempt
institutions maintain racially nondiscrimina-
tory policies. As one dismayed university
president wrote Treasury Secretary Simon,
"the IRS proposals are oblivious to the web
of regulation that already exists," and would
generate a paper nightmare for institutions
that are already monitored for similar
purposes by HEW', the Department of
Labor, and the U.S. Equal Employment
Opportunity Commission, as well as count-
erpart agencies at the state level.'
The solution to such problems demands a

capability in the education community to
alert institutions, share information, and
take an aggressive and united stand against
the imposition of unnecessarv or foolish re-
quirements. Of necessity, the education as-
sociations headquartered in Washington are
building the needed capability, and
NACUBO is a major participant in the
effort.

General observations
From my very preliminary effort to enu-

merate the different ways federal programs
impact on higher education, I would draw
several general conclusions.

Increasing government regulation, with its
accompanying red tape, is a trend not only
in higher education but also in other sectors
of our society. Congress and the administra-
tion have already recognized the growth of
regulation as a problem, and last month
they established the Commission on Federal
Papenvork with a mandate to conduct a
two-year study of paperwork generated by
government reporting requirements and to
recommend ways to simplify the manage-
ment and control of these activities. I would
expect that NACUBO vill be the logical
organization to identify the concerns of the
higher education community related to
the mandate and make them known to the
commission.
On one hand, regulations are proliferating

due to concern for the economy, which gives

o Richard W. Lyman to the Hon. William E.
Simon. 28 February 1975.
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rise to demands for further justifications of
new federal expenditures. In the education
sector of the economy, however, there are
special factors accelerating the development
of regulations. In the search for solutions to
complex national problems, the government
inevitably looks to the expertise and re-
search capabilities of the nation's colleges
and universities, and this results in the
development of new patterns of relation-
ships between federal agencies and the
academic institutions. And with each new
set of relationships comes a new set of
regulations.
As Michigan State University President

Clifton Wharton, Jr., recently wrote to
Congressman James O'Hara, "Perhaps it is
time for Congress to take a close look at
this practice before we become a nation of
regulations rather than of laws."T There are
some signs that Congress may do so.

Limits to goodwill
As Chairman O'Hara declared last month

during the hearings of his Subcommittee on
Postsecondary Education on HEW's new
Title IX regulations: "Surely we have
learned in the past two years that however
laudable the goal, we cannot trust in the
limitless goodwill of government—that
agencies that are charged xvith carrying out
the law have an almost irresistible tendency
to go beyond the law, and that we have to
maintain constant vigilance to see that they
stay within it."'
We should be prepared to resist that

"irresistible tendency," document examples
of unnecessary and burdensome regulations,
and encourage congressional committees to
exercise their oversight powers more actively.

I would observe further that future fed-
eral encroachments on the autonomy of
colleges and universities cannot be effec-
tively resisted unless our institutions can
‘vithstand and welcome public scrutiny of
their performance in areas of national con-
cern. such as equal employment, equitable
distribution of student aid, consumer pro-
tection. energy conservation, and main-
tenance of health and safety standards. It is

; Clifton Whartoz Jr., to the Hon. James
O'Hara. 1975

Higher Education Daily, 25 June 1973,

4

4.
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not enough to complain about federal red
tape; there must be a positive effort within
the community to develop acceptable codes
and standards that will achieve maximum
results with minimum enforcement costs.

All of us share responsibility for the com-
plexities of the federal role in higher edu-
cation. We should petition Congress to

reduce irrationalities and to simplify the
whole structure of federal education legisla-
tion. We should resist the temptation to
propose new federal programs unless we can
justify their necessity. And we must ask
ourselves earnestly—and with increasing 're-
quency—whether the benefits of existing
programs are worth the growing costs. 0

82-980 0 - 77 - 4



46

4

The Endangered Partnership
BY HAROLD L. ENARSON
President, The Ohio State University

(The following remarks are ex-
cerpts from a June address to the
Ohio congressional delegation.)

fundamental change is taking
place in the relationship
between Washington and

the nation's colleges and univer-
sities, a change that I find deeply
disturbing.
Once we were partners working

together to solve national problems.
Now we view each other with sus-
picion, almost as adversaries. We
overregulate on one hand and
overreact on the other. We have
placed the partnership in peril. And

if it is to be restored, it urgently
needs our attention and under-
standing.
Neither higher education nor the

federal government fully under-
stands what is happening in all
its subtleties and side effects.
Certainly we don't.

I had hoped to come before you
with statistics honed to a sharp
edge. If not that, at least some
reasonably accurate picture of the
total federal impact on Ohio State.
What folly. I soon discovered that

our search for precision was an
exercise in frustration. Yet the

reality is undeniable: The federal
presence is everywhere in the
university.
As president of Ohio State, my

position may be unique in that I
can see on one campus the federal
impact on public higher education
in all its manifestations. This year,
one-eighth of our total budget, or
$43 million, will come from federal
sources. And here are some of the
things that I find so disturbing:

I see dollar costs: out-of-pocket
expenses on a staggering scale.

I see debilitation: a draining away
of time and energy from the pri-
mary tasks of teaching and research.

I see bureaucratization: the en-
tanglement by and with govern-
ment in ways that serve neither.
And I see no end to the over-

regulation of the American people.
Consider first the dollar costs. In

a recent study, the American Coun-
cil on Education concluded that it
costs colleges and universities
between I and 4 percent of their
operating budgets to comply with
federally mandated programs, such
as Social Security, affirmative
action, occupational safety, and
the rest. For institutions such as
ours that don't come under Social
Security, the range is roughly 1/2
to 2 percent.

If we apply this yardstick to
Ohio State's budget, it means that
this year such programs will cost
us several million dollars. And this
estimate may well be understated.
As ACE points out, its study did not
include costs imposed by state
government, expenses resulting
from less-than-full recovery of in-
direct costs on federal contracts,
and staff time devoted to im-
plementing federally mandated
programs.
When the dollars for such pro-

grams are laid out on a multi-
million dollar scale, our first re-
action is utter disbelief. Then the
bills start coming in:

• $50,000 a year in new costs to

•
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".•. If the partnership between Washington

and higher education is to be restored, it must

be restored on the basis of reality. To say

to a university such as ours, 'You want the money,

you accept the controls,' is too simplistic."

haul waste to a landfill, the result
of EPA requirements;

• an estimated $250,000 in staff
time and computer changes to pro-
tect the privacy of students under
the Family Educational Rights and
Privacy Act;
• some $885,000 the last two

years, in anticipation of OSHA re-
quirements, and as much as $9.1
million in the years ahead, to
bring our buildings into com-
pliance.

At this point, so that there is no
misunderstanding, let me make it
clear: We support the goals of the
federally mandated social programs
with which we must comply.
There is no question or equivoca-
tion on that score.
Yet our alarm is nonetheless as

real as the mounting costs we face
each day. And I am tempted to ob-
serve in a moment of black humor
that the lamp of learning, with its
hazardous open flame and its en-
vironmentally polluting smoke, is
fast becoming an inappropriate
symbol for education.

The burden of intense regulation
also forces the university to bear
a second kind of cost—debilitation.
It results from the maddening busi-
ness of trying to fill out forms that
seem unfair or inappropriate, of
trying to understand regulations
that are needlessly complex, of
rushing to meet deadlines that are
unrealistically short.
These exercises in compliance

effectively drain morale and frus-
trate people at every level of the
university. They reverberate
throughout the organization, con-
suming our time and energy and
diverting us from other tasks.
The third change that troubles

me is the bureaucratization of our
colleges and universities—a kind
of mummification under layer
upon layer of rules and require-
ments. At Ohio State, we struggle
and survive under the rules of some

275 to 300 agencies, bureaus, de-
partments, and regulatory bodies.
We comply with a dozen or more

mandated activities. We submit
regularly a series of major compli-
ance reports, plus a growing num-
ber of special reports and data pro-
files required by ugw, EEOC, etc.
But information is not free. In

a bureaucracy, paperwork equals
people. Someone has to keep the
records, fill out the forms, sum-
marize the data, write the reports—
only to have to do it again next
month for a different agency and
invariably in a different format.

We find ourselves caught be-
tween software and hard deadlines.
And the only real option open to
many institutions is to add more
staff and to create new layers of
bureaucrats.

Fourth, and perhaps most trou-
bling, is the fact that I see no end
to the federal tendency to govern
by decree rather than by consent, as
one observer put it. Laws beget
regulations and court decisions
and new laws and new regulations.
And as each new Congress con-
venes, with its renewed sense of
urgency, the cycle bens again.
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". . . Most colleges and universities are
ill-equipped to deal with the massed forces
of the federal bureaucracy. We are on unfamiliar
territory and losing ground."

I will leave it to you, in your
quiet moments, to conjure up your
own private nightmare of a nation
immobilized by regulations.
Admittedly, a university presi-

dent's view of the federal impact
is only one perspective. We also
need to hear from those in the
trenches—in student aid, research,
the health professions, and many
other areas —who daily try to make
federal programs work.
As I listen to them describe the

problems they face in doing busi-
ness with Washington, I hear
several common themes. We might

give them these labels:
1. "Flying Blind": the bizarre

experience of attempting to comply
with federal law in the absence of
regulations. Or, more commonly,
of trying to understand forms or
regulations that are not clear.

2. The "Moving Target" prob-
lem: particularly familiar to those
in research who try to follow shift-
ing federal priorities. Yesterday it
was space; today it is energy. What
will it be tomorrow?

3. The "Short Fuse," "Long De-
lay," and other timing problems:

too little lead time, either to apply
for programs or to meet compliance
deadlines; delayed release of funds;
long uncertainties about appropria-
tions —an agonizing waiting game
for the student in mid-program or
the scientist in mid-project.
4. "Feast or Famine," some-

times known as the "Spigot" prob-
lem. This is caused by lack of com-
mitment and continuity in some
federal programs and is readily rec-
ognized on campus by the frantic
annual scramble for funds.
5. "The Nose in the Tent" prob-

lem: the dangerous business of
government attempting to dictate
curriculum or organizational struc-
ture, or in other ways moving into
academic territory where it does
not belong.
So much for catchy nomencla-

ture. It is useful only to a point.
Let's get down to cases.
Our university radio and TV

stations, under recent Fcc orders,
are now required to pursue a new
and complex procedure called "as-
certainment of community prob-
lems." This is an additional FCC
effort to ensure that broadcasters
operate in the public interest Yet
somehow our stations are expected
to include this complicated review
in their normal operations and to
absorb the staff costs involved.

Capitation grants: When the
federal government said there was
an urgent national need to train
more health professionals, we re-
sponded as readily as the next in-
stitution. Now the phaseout has
begun. In just two years, our sup-
port has dropped $1 million, and
the deans of the health colleges
are filing bleak reports about what
could happen if funds are cut off.

Negotiation of indirect cost
recovery now goes on continuously
and costs the university an esti-
mated $50,000 a year. Recently,
our business office created a full-
time position for this purpose.
Last year it cost our student aid

•
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". . . There is presently no one place 
in

government to go to for a total view of the

federal impact on higher education. 
Agencies

operate in isolation, spurning out 
regulations

to suit their separate needs."

office nearly $55,000 in unreim-
bursed expenses to administer
federal aid programs. This year it
will be higher due to the enormous
growth in the Basic Education Op-
portunity Grants program, which is
much more complex to administer.
We have just added a full-time
person to keep pace. Yet no ad-
ministrative allowance is pro-
vided for BOG. I hope new legisla-
tion will soon chnnge this situation.
New regulations protecting hu-

man subjects in re-f•arch now cost
us an estimated $25,000 out-of-
pocket and probably as much again
in staff time. No one disagrees with
the intent of these rules. But we
question whether the new review
system imposed will be any better
than the system of committees that
we had for a long time. And it is
certainly not self-evident that non-
federal research should be subject
to these controls. Nor is it self-
evident that we should be threat-
ened with the cutoff of all federal
money if we do not comply.
But enough of problems and frus-

trations. It is not my purpose to
bring to you an unrelieved litany
of complaint. We also need to keep
clearly in mind the good things that
federal programs continue to ac-
complish at Ohio State. The record
is impressive. Consider these
examples:

• a medical center with facili-
ties that are among the finest in
the nation, made possible, in part,
by $24.5 million in federal funds
received during the past 10 years;

• a comprehensive Cancer Re-
search and Demonstration Center,
which some of you helped us
achieve, that provides a growing
array of services;

• a modem veterinary teaching
hospital, largely federally funded;

• an estimated 10,000 students
who are getting a chance to go to
college, thanks to financial aid
from one or more federal programs.
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Clearly, the ultimate payoff of
the federal partnership with higher
education is better and more hu-
mane lives for people. And these
few illustrations from our exper-
ience convey some sense of why it
is absolutely essential that the
partnership not be allowed to fall
into disrepair.
Having come this far, I don't in-

tend to leave you with only the
problem. After all, the problem is
not yours, nor is it mine. It is ours.
The real question we face is: How
do we go about restoring the part-
nership?

Briefly, I think there are some
things higher education is obliged
to do.

First, we have a moral duty to
cry with pain and anguish when we
are hurt, to complain bitterly, and
to publicize it. I can't guarantee
that in the short run we will get
anywhere. But, if enough of us are
outraged and the cause is just,
something will happen. To be
numb in the face of gross imposi-
tion is terribly wrong.
Second, we in higher education

have an obligation—as well as a
strategic necessity—to work to-
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"I am tempted to observe in a moment of black
humor that the lamp of learning, with its
hazardous open flame and its environmentally
polluting smoke, is fast becoming an
inappropriate symbol for education."

gether to effect change. We stand
on common ground, and there is
much about which we can speak
with a unified voice.
Third, we have an obligation to

work closely with government.
Only in this way can we meet the
needs of government for account-
ability and responsiveness, and the
needs of the universities for basic
autonomy.
I sense a kind of mutual exhaus-

tion in higher education and gov-
ernment, not surprising after a
decade of upheaval and rapid
change. I think we both could use a

breather from several things,
including:
• new laws passed too quicldy,

without adequate consultation
with those affected;
• excessive regulations, over-

long in gestation, tortured in de-
livery, and malfunctioning from
the start;
• new programs created but

never funded. Translation: prom-
ises made but never kept.

We need to restore our mutual
respect by remembering the accom-
plishments of the past and remind-

ing ourselves that the partnership
can work. The G.I. Bill worked,
andit changed the lives of millions.
The Cooperative Extension Service
continues to work, a good example
of a program that has not bogged
down in regulations.
We in higher education need

your renewed understanding of the
fundamental fact that a university
is not a public utility, nor is it a
business selling items off the shelf.
Our services do not lend them-
selves to hardware contracting.
Rather, a university is a distinctive
institution in society—and a fairly
fragile one at that—with a distinc-
tive job to do.
Ohio State University is not a

supplicant beseeching the power-
ful government for a handout. We
take on major federal responsibili-
ties because there is a joint inter-
est involved. When we enter into a
partnership to help fulfill a national
goal, it does not follow that we
should be subject to every regula-
tion or constraint imaginable. In a
partnership, if it is to succeed, one
partner does not heavy-hand the
other. Their common interest must
be their guide.
At the same time, if the partner-

ship between Washington and
higher education is to be restored,
it must be restored on the basis of
reality. To say to a university such
as ours, "You want the money, you
accept the controls," is too simplis-
tic. The fact is, we have no choice
whether to be involved in major
federal programs. There is no way
that the president of Ohio State
can say that we will not participate
in federal student aid, research, or
health assistance.
Consequently—and this is the

key point—all laws, rules, and reg-
ulations affecting higher education
thus have a direct, immediate, and
forceful impact on us.
The reality upon which we re-

build our partnership must also
recognize the fact that Washing-

•
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"There are some in higher education who already feel

their backs are against the wall. Their growing

cries of alarm and anger should be a signal to

Congress and to the administration that something

dangerously wrong is happening.. ."

ton's total impact on higher edu-
cation is fast reaching "critical
mass." A recent Library of Con-
gress study identified 4,39 separate
laws on the books affecting post-
secondary education. Do we dare
add more laws and more controls
without first understanding the
consequences?
Should we not require Washing-

ton to file an educational impact
statement each time it proposes to
tamper further with the academic
landscape? To our credit as a people
we have recognized the value and
fragility of our natural resources,
and we proceed now to alter them
only with caution. Too much cau-
tion, some say, too little to suit
others. But we generally agree that
we want to understand the conse-
quences of our actions before we
take them.
Are the places where we train

the minds of our people any less
important to our future as a nation
than our land, air, and water? I
think not. Yet there is presently no
one place in the government to go
to for a total view of the federal im-
pact on higher education. Agencies
operate in isolation, spinning out
regulations to suit their separate
needs. At no point do they add up
the bill.

Finally, and perhaps most urgent,
we need to make the regulatory
process more sane and sensible.
Higher education must find ways
to participate intimately in the
drafting of regulations that are of
basic concern.

I applaud the efforts of HEW
Secretary David Mathews in creat-
ing an Office of Regulatory Review
for the specific purpose of improv-
ing the writing of regulations. I
have been in touch with him, and
we are working with his staff to
give reactions and suggestions
from Ohio State's vantage point.

I remain hopeful, but I don't
expect miraculous change. Regula-
tions are not going to go away. But

I do see an encouraging awareness
of the problem in Congress and the
administration, and I hope it con-
tinues after November.
Meanwhile, higher education

must become much more expert
and systematic in dealing with
regulations and the process by
which they are developed. Does
this mean adding more staff—
technical and legal experts we do
not now have? That prospect goes
against the grain. Yet most colleges
and universities are ill-equipped to
deal with the massed forces of the
federal bureaucracy. We are on un-

familiar territory and losing ground.
There are some in higher educa-

tion who already feel their backs
are against the wall. Their growing
cries of alarm and anger should be a
signal to Congress and to the ad-
ministration that something dan-
gerously wrong is happening:
wrong, not for the federal govern-
ment nor for higher education but
wrong for the people and the
country and whatever hopes we
hold for the future.
Will the partnership be restored?

I think that remains an open
question. ens&

9



52

[From the Wall Street Journal, Wednesday, Dec. 8, 1976]

RED TAPE IN ACADEME—UNIVERSITIES SEE THEIR AUTONOMY SLIPPING AWAY DUE
TO U.S. RULES ON BIAS, PENSIONS AND PRIVACY

(By Jonathan Spivak)

The unwanted intrusion of Washington bureaucrats is a familiar grumble of
conservative businessmen. But now these same complaints are coming from an
unexpected quarter: the often-liberal presidents of American universities.

Listen, for example, to Derek Bok of Harvard: "Government should not
penalize you legislatively without giving you a chance to state your case." Or
Kingman Brewster, of Yale: "The mere fact that the cause is a good one does not
mean it justifies bypassing the Constitution."
The reason for these complaints is the belief that the government is engulfing

the universities in bureaucratic rules and regulations which are costly to imple-
ment and which challenge the universities' autonomy. Once, these same educa-
tors were allies of Washington. Now they feel bitter and estranged by the de-
mands imposed by such requirements as occupational health and safety stand-
ards, bans on discrimination in hiring, and new pension and privacy laws.
The costs of compliance can be painful. The American Council on Education,

which represents most of the nation's colleges and universities, has found that
compliance with a dozen federal programs costs $9 million to $10 million a year
at six representative schools and consumes 1 percent to 4 percent of operating
budgets.

LINKING DOLLARS TO DEMANDS

...e government can impose its will because the universities depend on fede I
aid, and many of the demands are linked to the receipt of government doll
Federal support for ja4gh. er education totals $2.6 billion a year, up from 538
million a decade ago. Met major universities get about one-third of their income
from the federal government ; /the Universtty_of California, for example, receives
$275 million a year for its nine campusesUr-onically, the in • tions are cryingtt:
out for more federal money even as they protest federal controls.

Certainly these controls are far-reaching. An amendmen n education law,
designed to protect students' privacy for example, makes it difficult for schools to
publish complete student directories because any student can insist that his
presence at a university not be disclosed publicly. And before Congress recently
softened the amendment, the institutions couldn't legally reveal grades to stu-
dents' parents.

Yale's Mr. Brewster sees a particular hazard in the recently enacted health
manpower law which requires U.S. medical schools, all of which are government-
aided, to accept all American students who have completed part of their educa-
tion at foreign medical schools. This, he fears, sets a precedent for federal con-
trol of university admission policies generally. For this reason, some medical
schools are considering avoiding the requirements by refusing all federal aid.
The schools' bill for federal health and safety requirements is estimated to be

$3 billion. The rules dictate such things as the height of safety railings; one
school complains it had to paint its fire extinguishers red; another had to outfit
scie e students with goggles.

Harvard, an unofficial study estimates that nondiscrimination requirements
have raised the university's cost of hiring a faculty member by at least $6,800,
largely tugh added expenses for advertising, interviewing and processing of
applicatiojsJ For the same reason, Notre Dame claims it now spends an added
$2,000 a year in recruiting a woman faculty member and $5,000 a year more in
the case of a black professor.
The universities must process four similar forms for each student who seeks a

federally insured loan to finance tuition. They claim that the government fails to
reimburse them fully for this paperwork. Harvard complains that meeting the
reporting and other requirements of the new federal pension law costs $500,000,
without any improvement in employes' coverage.

Accusations of unnecessary federal interference came not only from powerful
private institutions, such as Harvard, but also from the big state universities
and small liberal arts schools. The complaints have won a sympathetic hearing in
Washington, particularly from David Mathews, Secretary of Health, Education
and Welfare, who is the former president of the University of Alabama, a post to
which he will shortly be returning.

ao•
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"If we make the universities the home for people who are more adept at deal-
ing with forms than ideas, we have corrupted the institutions in such a way that

they have very little hope of doing what society wants them to," he says.

AN EFFORT TO CUT REDTAPE

With the backing of President Ford, Mr. Mathews is leading a government
effort to reduce red tape and to lessen the regulation of universities. President-
elect Jimmy Carter is expected to pursue the same goal.
An advisory committee, headed by Joseph Sutton, vice president of the Uni-

versity of Alabama, has offered 16 recommendations to ease the universities'
burden. Among the proposals: reimbursing the universities for the cost of com-
plying with federal regulations, and consolidating the sometimes conflicting civil
rights enforcement activities of three government agencies.
The universities have their own ideas for dealing with the government. The

Council on Education wants to be consulted on federal educational regulations
before they are issued in final form. Influential university leaders, like President
Bok of Harvard, urge fellow-educators to make their case to Congress before it
can impose new burdens on them.
They can claim some success in swaying Congress. The Higher Education Act

passed this year, gives the institutions an extra $10 for each government grant
or loan to students, and raises to 4 percent from 3 percent the share allowed
them for processing the applications. The universities persuaded lawmakers not
to discourage charitable contributions in this year's Tax Revision Act, and they
stopped the Postal Service from raising rates on college catalogs.
Not everyone in academia is critical of Washington, however. Some educa-

tional leaders praise the government for imposing needed national goals, such as
non-discrimination, which they feel the universities were late in recognizing and
lethargic in pursuing. "In a sense, the universities brought this on themselves,"
contends Jean Mayer. the new president of Tufts University.

TWO SCHOOLS DEFY GOVERNMENT

"I'm not much impressed by the argument that the federal government is about
to suffocate higher education; on the contrary, I want more federal legislation
and support," Robert Wood, president of the University of Massachusetts, said
recently in a letter to an education magazine.

Still, two schools have openly defied the government, Hillsdale College in Hills-
dale, Mich., and Brigham Young University in Provo, Utah. They are challenging
the HEW Department's regulations against sex discrimination on political or
religious grounds. Brigham Young, a Mormon institution, claims that govern-
ment rules forbidding discrimination against women who have abortions conflict
with its own code of sexual morality.

Yale's Kingman Brewster has taken the lead in expressing academia's broad
objections to Washington's demands. A former law professor, Mr. Brewster per-
ceives a real constitutional threat in the government's willingness to attach con-
ditions to its support of higher education to achieve other social purposes. He
says: "I think one of the real dangers is the ease with which the Congress can
attach any damn condition to the grant or contract, which is wholly contrary to
the notion of a government of limited powers."

Clearly, the universities' standing on Capitol Hill has sagged from the peak it
reached in the mid-1960's. Legislators have been angered by the steady rise in
tuition costs, what they see as an arrogant "we can do no wrong" attitude among
some academics, and the opposition of many universities to federal aid to indi-
vidual students rather than to the institutions themselves. "We don't have any
heroes left to help us," frets one university official.

UNCLE SAM AS A COP

As a result, increasing government requirements are installing Uncle Sam as a
cop on the campus and are giving fits to university administrators. Among the
particular causes of their complaints:
Discrimination in hiring: The move to increase hiring of minority faculty and

women is probably the single most controversial federal undertaking on campus.
It poses the threat of a cutoff of federal research and other grants if the institu-
tions fail to take "affirmative action" to recruit more women, blacks and other
minorities for faculty posts. Many university officials fear the cost and bureau-
cratic headaches of compliance outweigh the gains. They also claim non-discrimi-
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nation requirements have lowered academic standards for minority students at
some law, medical and other graduate schools as efforts have been made to
develop potential faculty members.

Discrimination by sex: The Higher Education Act of 1972 bans all forms of
sex discrimination on campus and has enveloped universities in a web of regula-
tion. One immediate impact has been to open up athletic facilities to women and
force higher spending on women's athletics. At Yale, the huge Payne Whitney
gym is now used by women as well as men, and in the last year the university's
outlays for women's sports have increased to $500,000 from $300,000 annually.
Discrimination against the handicapped: The Vocational Rehabilitation Act

of 1973 bans discrimination against the mentally and physically handicapped in
federally aided programs. It's likely to be a big sleeper. Recently issued HEW
regulations extend the definition of handicapped to millions of the mentally ill,
alcoholics and drug addicts, and require that handicapped students be given
equal access to educational opportunities. The universities complain that the cost
of modifying buildings for the physically handicapped will be immense. They
want to pool resources and provide access for the handicapped on a regional
basis only, but so far HEW officials have said no.
Privacy protection: The Privacy Act gives students the right to read informa-

tion on them in university files, such as instructors' evaluations and records of
disciplinary action, and to control its disclosure to third parties. Some professors
complain that these requirements will deter them from candid evaluations, mak-
ing letters of recommendation useless. In any event, it's not a fit area for federal
intervention, some say. "The more you bureaucratize our lives . . . you have
constrained relations between students and professors," argues Harvard's coun-
sel, Daniel Steiner.

[From Congressional Record Sept. 9, 1976]

HIGHER EDUCATION STRANGLING IN FEDERAL REDTAPE

The SPEAKER pro tempore. Under a previous order of the House, the gentleman
from Iowa (Mr. Mezvinsky) is recognized for 30 minutes.
Mr. MEZVINSKY. Mr. Speaker, education should be regarded as one of our most

valuable national resources. An enlightened citizenry has always been consid-
ered the primary safeguard of democracy. It is the task of Government to create
an environment in which educational institutions can operate with maximum
autonomy and financial security. In turn, colleges and universities provide us
with the expertise we need to solve complex national problems, and contribute
to a unique partnership through which we utilize each other's resources to
achieve our common goals.
Today, this partnership is being threatened by intensifying Federal regulation

of these institutions that drains their financial and personal resources and is
beginning to mummify them, as one administrator put it. In layer upon layer of
protective redtape. The problem can be traced to a lack of effective communica-
tion between executive agencies and Federal administrators, and the failure of
the Government to anticipate the practical effects of its decisions or to make
allowances for the cost of implementing them.
Educational institutions must follow a disproportionate number of regulations

by their very nature. First, they are subject to many of the same rules and par-
ticipate in many of the same programs as business corporations. Second, many
students are highly dependent on Government loan programs. Finally, almost
every institution receives substantial Federal assistance for research programs
that must be carefully monitored. It has been estimated that there are over 400
different laws which affect colleges directly, producing many thousands of sep-
arate regulations.

Unfortunately, educational institutions are uniquely vulnerable to the cost of
implementing these regulations. Because they employ more people per dollar of
income than do most other corporations, the portion of the budget paid out for
personnel programs is also larger. Because they require extensive physical facili-
ties, the proportion of income paid for maintenance programs like OSHA is
greater as well. The only alternatives are to pass the cost of regulation on to the
consumer; that is, raise tuition, or to absorb losses by cutting back on educa-
tional programs. There are no other choices.

Recently, a survey was conducted at the University of Iowa to determine the
Impact of Federal regulations. It was estimated that direct dollar costs alone
amount to approximately $6 million annually, which represents 4 percent of the
university budget. For all American colleges and universities, this figure has
been estimated at nearly $2 billion, which is approximately the amount of all
private donations to them.
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Even more alarming is the rate at which these costs are growing. 
According

to the American Council on Education, dollar costs to many p
rivate institutions

have increased up to 20-fold during the last 10 years. In addition to
 these direct

costs, there is the less visible but steadily mounting burden of 
administrative

tasks imposed by the Government. A typical example is the s
ituation of the

University of Iowa Personnel Department, which has had to crea
te five new

administrative positions since 1970, mostly due to Federal report
ing require-

ments, and now spends $10,000 annually in computer costs to kee
p pace with

federally mandated paperwork.
Despite their costs, the number of Federal regulations continues 

to mount.

One agency, the Office of Education, published 32 relevant do
cuments in the

Federal Register in 1972 and expects to publish 270 during 1976
. These are

• typical figures. It is no wonder educational administrators are g
rowing con-

cerned.
A major portion of the costs results from noneducational social progra

ms like

social security, workmen's compensation, FICA, and so forth, whic
h affect col-

leges directly. No one is arguing with the goals of these programs. The
 problem

lies in their implementation, which accounts for between one-eighth 
and one-

fourth of their total cost, and their imposition without direct consultat
ion with

college administrators to determine how they can best be integrated into
 existing

programs. Again, it is no wonder that an adversary relationship is 
developing

between educational administrators cut off from the decisionmaking proces
s and

Federal bureaucrats.
The implementation of Federal affirmative action hiring guidelines prov

ides a

good example of the types of problems being encountered. The program it
self is

a good one which promotes equitable and impartial hiring practices. 
The Uni-

versity of Iowa, however, is also bound by law to follow the State 
board of

regents merit hiring system, which is intended to eliminate discri
mination

through administration of an impartial written test. The requirements of
 these

two programs are often in conflict; that is. a secretary who might fu
lfill affirma-

tive action guidelines might not score highly on the board's test.

Similarly, high scorers might not fulfill affirmative action requirements. 
These

conflicts result in frustrating and costly delays in filling staff positions
, and

could have been avoided if Federal administrators had tried to integrate 
affirma-

tive action into existing programs instead of simply imposing it on th
em. Even

though every major institution in the country was required to submit an
 indi-

vidual plan incorporating Federal guidelines, their needs were for the most
 part

ignored. These plans were lengthy and expensive; its my understanding t
hat at

the University of Wisconsin, the report amounted to 5,000 pages in 15 volume
s,

although it was neither read nor used.
Another affirmative action requirement states that each institution must moni-

tor and report every employee action. The price tag for this service at the
 Iowa

School of Dentistry, which is only 1 of 10 major subdivisions within the Un
iver-

sity of Iowa, was $8,000 last year. A requirement that all professional positio
ns

be advertised in certain publications before they are filled is met at an a
nnual

cost of $6 million nationally, although educational administrators conten
d that

placements are rarely made through this type of advertisement, and tha
t the

money is being wasted. Ultimately, nearly all of these costs must be borne by

the educational institutions themselves, with little or no help from the Feder
al

Government which produces them.

• Another major problem is the implementation of the Privacy Act, which pro-

tects student and employee records. No one seems to have been told just ho
w

the act should be applied, and many students are unaware of its requirements.

Consequently, when graduate schools or prospective employers have a legitimate

need to examine this information, it often cannot be obtained, resulting in lo
ng

and costly delays in application procedures.
Recently enacted OSHA regulations provide perhaps the best example of the

financial problems being experienced, and the failure of the Government to

recognize them. The capital cost of complying with every regulation at the Uni-

versity of Iowa is estimated by University officials at about $25 million, or more

than one-seventh of the school's annual budget. For all of our colleges and uni-

versities, this figure is set at approximately $3 billion, most of which must be

provided out of existing funds. The only possible alternatives are cutting back on

educational programs or ignoring some of the regulations. The Federal Govern-

ment seems to be unaware of the problems it is causing.
Even programs directed primarily at education contain insufficient provision

for their administration. Federal loan programs, which provides essential aid
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for many students, also indirectly increase tuition because no provision is made
for the cost of university oversight. The total salaries budget at the University
of Iowa Office of Student Financial Aid has increased from $50,000 to $156,000
during the last 10 years, in part due to Federal reporting requirements. VA aid
recipients, for example, are closely monitored at an estimated cost to the uni-
versity of $20 per student per year, only $3 of which is provided by the Gov-
ernment.
Many Federal research grant programs are no more efficiently administered.

These grants are now becoming the life-blood of many university departments.
Similar grants are often administered by different agencies, however, and report-
ing requirements are often duplicative, expensive, and worthless. College and
university administrators must compile and report huge amounts of data to
granting agencies every year. The cheapest way to do this is by computer, but
constant and often inconsequential changes in Federal reporting requirements
make many computer programs obsolete before they can be used, and much of
the work must be done by hand at greatly increased cost.

Dollar costs are not the only costs. Communication between Federal and col-
lege administrators is poor, and information received from the Government is
often confusing and contradictory; for example, the University of Iowa person-
nel office has received three different IRS reporting schedules. Many Federal
administrators seem far more concerned with implementing the letter of the
regulations than attempting to reach the broader goals they are intended to
promote. VA aid recipients at Southeastern Community College in Iowa were
recently threatened with a total program cutoff not because the school did not
meet VA educational quality standards, but because it did not fulfill certain
technical accreditation requirements.
Many college administrators are concerned that regulations are slowing the

pace of educational innovation and making it impossible for educational institu-
tions to adapt quickly to changing program needs. Some maintain that project
grant funding reflects fluctuating governmental priorities instead of the real
needs of the educational community, and does not contribute to well-coordinated
research and teaching efforts.
The list of problems is endless. Clearly, colleges cannot be exempted from

Federal oversights. The Government can, however, administer its programs in a
way that will not choke the institutions they are intended to assist. We must
provide room for them to breathe, grow, and determine their own futures. In-
creased congressional oversight of executive rulings would provide for the
consideration of more and varied opinions before decisions are made. The
inclusion of more active college administrators on executive policymaking boards
would help insure that required inputs are made. A popular proposal is the crea-
tion of an "educational impact review board" which would project the effects of
pending decisions on educational institutions. Not only would this enable the
Government to better anticipate this impact of its decisions, but would probably
cause some regulations to be rejected once a cost/benefit analysis was made.
Finally, Federal grants and regulatory programs should reflect their actual
implementation costs.
The problem cannot be quickly resolved. To maintain our working partnership,

we must begin immediately with a careful reassessment of the Government's role
in higher education. We must strive to open new and effective lines of com-
munication in an attempt to make our Government more responsive to the needs
of those whom we regulate. Educational institutions must be subject to over-
sight, but they have unique requirements which must be recognized. They are
invaluable national resources and, like all resources, must be carefully preserved.

[From the Congressional Record, Mar. 26, 1975]

U.S. AID To EDUCATION CARRIES "COERCIVE POWER" WITH IT

(By Hon. Philip M. Crane of Illinois, in the House of Representatives,
Wednesday, Mar. 26, 1975)

Mr. CRANE. Mr. Speaker, when proposals for Federal aid to education were
first introduced in the Congress there were many who advanced the view that
such financial assistance would inevitably lead to Federal control over what
schools taught, whom they hired, and how they conducted their affairs.
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At that time, the proponents of Federal aid to education rejected the possi-
bility of Federal control following Federal money. Now, it is clear to all that
the opponents of Federal aid were correct.
In a recent speech to the American Bar Foundation, Yale University Presi-

dent Kingman Brewster, Jr., declared that, "the coercive power of the Federal
purse" is infringing the right of private educational institutions to set their own
policies.
Mr. Brewster stated that—
"The leverage of the Federal spending power is used indirectly to control

private colleges in ways the Government could not use directly."
He indicated that private colleges and universities, increasingly dependent on

Federal money, face across-the-board termination of grants if they violate a
Federal guideline affecting only a single educational activity.
Discussing Mr. Brewster's speech, the Wall Street Journal stated that—
"If we may be permitted to say so, this is . . . what a good many Americans

not so long ago predicted would happen once the government involved itself
deeply in education . . . those who warned that federal subsidy inevitably
meant federal control had a more realistic understanding of the nature of gov-
ernment."
Mr. Brewster, in his speech, indicated that much of the responsibility rests

with the Congress. The Wall Street Journal notes that educators themselves
must bear some of the blame as well—
"Educators themselves are to blame for having lobbied for ever more federal

dollars, for having encouraged Congress to pour billions into education . . . and
for having helped create a climate hostile to warnings that federal subsidy
invites federal control."
I wish to share with my colleagues the editorial, "Thinking the Unthinkable,"

which appeared in the Wall Street Journal of March 14, 1975, and insert it into
the Record at this time:

[From the Wall Street Journal, Friday, Mar. 14, 1975]

THINKING THE UNTHINKABLE

In a recent speech to the American Bar Foundation, Yale University President
Kingman Brewster, Jr. complained that the "leverage of the federal spending
power" is being used indirectly to control private colleges in ways the government
could not use directly. This coercive power, Mr. Brewster said, is infringing on
the right of private educational institutions to establish their own policies. Yet
because Yale, Harvard, Stanford and other liberal arts schools are at least one-
third financed by the national government, failure to go along with a "favored"
government program would place any one of them at a hopeless competitive
disadvantage.

If we may be permitted to say so, this is an excellent summary of what a good
many wary Americans not so long ago predicted would happen once the govern-
ment involved itself deeply in education. To be sure, some such warnings badly
overstated the case by making it sound as though anyone or any institution that
accepted a cent of government money would inexorably become a handmaiden of
the state. On the other hand, politicians and the education lobby resolutely
insisted that the specter of federal control was a strawman erected by those who
would deprive deserving youngsters of a college education.

Obviously, both sides were guilty of oversimplification. But by and large those
who warned that federal subsidy inevitably meant federal control had a more
realistic understanding of the nature of government. They may not have won
any plaudits for "compassion," but they understood the dynamics of political
momentum.
As an example of that momentum, consider what sins are being committed in

the name of education at—or more likely, to—the University of California. Uni-
versity officials and HEW's Office of Civil Rights have agreed on an "affirmative
action" (i.e., quota) plan that calls for eventually replacing 178 of the positions
now held by white males in a total staff of 1,489. The New York Times concluded
this would mean replacing them with "97 women, 20 blacks, 42 Asians, 10 Chi-
canos, no native Americans [Indians] and nine others." University officials dis-
pute those specific figures, explaining that the plan calls for only 96 women, two
blacks and three Asians—as if that makes the concept any less grotesque. All
that's missing is that the quotas extend across 30 years, rather than having a
1984 deadline.
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Since the University of California is a public institution, Mr. Brewster's re-marks don't apply exactly. Yet they are a good example of the sort of meddlingthat the federal government promotes under the guise of nondiscrimination. Andthe Yale educator is certainly right that Congress is to blame. But educatorsthemselves are to blame for having lobbied for ever more federal dollars, forhaving encouraged Congress to pour billions into education on the pretext of
national defense, and for having helped create a climate hostile to warnings thatfederal subsidy invites federal control.
Curiously enough, although some educators have awakened belatedly to the

implications of large scale federal aid, few seem to have grasped that one
solution—perhaps the only solution—would be to reduce or eliminate dependence
on federal financing. Budgetary withdrawal is often painful, and being placed at
a competitive disadvantage is an unenviable position to be in. But we can think
of few positions potentially more destructive to education than for it to continue
to invite the political regulation that necessarily accompanies federal subsidy.

PAPERWORK AND HIGHER EDUCATION

Mr. MCINTYRE. Mr. President, on Thursday, August 26, the Senate passed an
amendment I cosponsored with several other Senators that is designed to cut
the paperwork that the Department of Health, Education, and Welfare's Office
of Education and Office of Civil Rights can impose on the Nation's educational
institutions.
Newsweek, in its August 30 edition, further amplified the problems facing

higher educational institutions in dealing with Federal paperwork and redtape.
Because of its timeliness, I ask unanimous consent that the Newsweek article

be printed in the Record at the conclusion of my remarks.
It is my hope that the conferees on the Higher Education Act amendments,

S. 2657, will take the gist of this article to heart and insist that the paperwork
amendment be included in the bill sent to the President for his signature.
There being no objection, the article was ordered to be printed in the Record,

as follows:
[From Newsweek magazine. Aug. 30, 1976]

REDTAPE BLUES

The U.S. Government gives colleges and universities nearly $9 billion a year.
But there is a catch. Frustrated educators find that they are spending a lot of
this largesse not to teach students but to comply with arcane bureaucratic
regulations. The University of Illinois, for example, may soon have to spend
$557,000 to correct a minor violation of the Occupational Safety and Health Act.
The school must repair an elevated walkway connecting the building of its Chi-
cago Circle campus; the solid granite slabs that form its banisters fall 5 inches
short of the OSHA specification that all railings must stand 42 inches high.
Federal inspectors recently warned Stanford that the university's 6,000 chro-
mium-plated fire extinguishers did not meet U.S. standards, which require that
all such devices must be colored red. Exasperated officials figured out a way to
comply: they wrapped the offending fixtures in red tape.

Since the mid-1960s, when both government funds and regulations began to
accelerate at an unpredecented rate, the nation's colleges have labored especially
hard to comply. They must meet all the standards required of corporate and
industrial employers, such as health and hiring regulations, and at the same
time fulfill a set of obligations designed for educational institutions alone. Every
Federal regulation means inspections, corrections, record keeping and the possi-
bility of costly court battles if a school's compliance is challenged. By the best
estimates available, the Byzantine Federal rules now cost colleges and universi-
ties almost $2 billion a year—a figure that is roughly equal to the entire sum the
Institutions raise through voluntary donations. Noncompliance, of course, can
be even more expensive. A school that does not meet the government's standards
is in danger of losing its Federal assistance.
The American Council on Education has completed a new study of the problem

that highlights the colleges' worst troubles. Using detailed figures of six repre-
sentative institutions, from the private College of Wooster in Ohio to the cos-
mopolitan University of Illinois, ACE has determined that compliance costs be-
tween 1 and 4 per cent of the schools' operating budgets—enough in these tight
times to force cuts in departmental funds. Many of the newest regulations, the

qt'
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report notes, concern employment, an area that hits the labor-intensive colleges
much harder than it does an ordinary manufacturing concern.

Bureaucrats are little moved by protests that a university academic depart-
ment is different from a factory assembly line. A college may want to add more
blacks to its faculty, but that can be difficult when its only job openings are in
eighteenth-century French literature or sub-particle physics and there are not
enough black Ph.D.'s to go around. In their search for more women and blacks,
many institutions have hired special personnel officers—and even outside "head
hunters"—to prove their good faith.

Obligations: While most colleges support the principles that the Federal regu-
lations are designed to uphold—from fair hiring to environmental protection—
they deplore the sheer complexity of the bureaucratic demands. In order to fulfill
their obligations under the new educational privacy act, for example, school
officials not only must keep complete student records, but must painstakingly
note every occasion on which anyone, anywhere, requests access to them. At Ohio
State, this process costs $250,000 a year. Harvard president Derek Bok reports
that the Harvard faculty spent more than 60,000 hours in the school year 1974-75
meeting the record-keeping requirements of Federal programs. "It's not hard to
imagine a day," says Duke president Terry Sanford, "when faculties and ad-
ministrators will spend all of their time just filling out government forms."
Perhaps worst of all, some educators see a threat of government intrusion in

the classrooms themselves. When the Department of Health, Education and Wel-

fare recently proposed a review of all college curriculums to root out racism and
sexism, so many schools protested the censorship implications that HEW with-

drew the request. Yale President Kingman Brewster thinks that interference is

inevitable when the government spends so much money on higher education. "It's

the old syndrome," he says. "'Now that I have bought the button, I have a right

to design the coat'."
The last straw for some weary college administrators proved to be the regula-

tions against sex discrimination in education known as Title IX, which, among

other things, ordered schools to equalize their spending on athletic opportunities

for both men and women. Last spring, two institutions—Hillsdale College in

Michigan and Brigham Young University in Utah—refused to comply, and invited

the government to retaliate. Neither of these colleges receives direct Federal

money for any of its programs. But they do stand to lose all Federal financial

aid to their students, about $200,000 for Hillsdale and $6 million to $7 million

for Brigham Young.
For the many colleges whose Federal assistance is a fiscal necessity, however,

such nose-thumbing is not feasible. Most administrators simply want to persuade

the Federal government to make sense of its regulations. But even that lobbying

effort runs into Catch-22. This fall, bills will be considered in Congress that may

result in new Federal regulations limiting college lobbying.

OVERREGULATION OF OUR COLLEGES BY THE FEDERAL BUREAUCRACY

Mr. THURMOND. Mr. President, from time to time beginning last year, I have

attempted to bring to the attention of the Senate the problem of overregulation

by overgovernment in our colleges. In the first of these statements, I pointed

out the plight of little Hillsdale College in Michigan. President Roche of Hills-

dale College still fights to stop HEW from meddlesome intrusion into the affairs

of that small college.
Later, I pointed out the deep concerns of the presidents of Catholic University,

Georgetown University, American University, and George Washington Univer-

sity. The leaders, among college educators, are tired of the Federal Government

trying to run the colleges.
When will we in the Senate begin to pay attention to the concerns of the

leaders in higher education? When will we say to the bureaucrats, "Stop"? To

my colleagues in the Senate, I say the time is now. It is time that we consider

the unnecessary cost with which the colleges are faced, their loss in independence

and the redtape monster who always stands ready to interfere in every move

they make. I say the time to act is now.
It is time we permit our colleges to once more chart their own courses and

be the masters of their destinies. It is time that we give true meaning to the

Declaration of Independence, which the presidents of the local universities in

Washington. D.C., published earlier this year.
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Recently, an article appeared in U.S. News & World Report, which stresses
the urgency of this problem.
Mr. President, I ask unanimous consent that the article in U.S. News & World

Report, "Another Campus Revolt—This Time Against Washington," be printed
in the Record.
There being no objection, the article was ordered to be printed in the Record,

as follows:

ANOTHER CAMPUS REVOLT-THIS TIME AGAINST WASHINGTON

A mood of rebellion is spreading among college educators who are finding
themselves increasingly under the thumb of a benevolent despot—the federal
bureaucracy.

Since 1960, more than 50 billions in Government dollars has flowed from
Washington, D.C., to the campuses of the nation.
This money enabled them to absorb soaring enrollments, upgrade faculties

and expand research—much of it for the Government.
Now educators are having to pay the price for that largess.
They are under mounting pressure to comply—just as public utilities, televi-

sion stations and drug companies have to—with federal regulations on what
they can and can't do, or risk a cutoff of Government support.

STREAM OF GUIDELINES

This means compliance with a never-ending stream of Washington's guidelines
on student admissions, faculty hiring and promotion, curriculuni changes, degree
requirements, fees, class size, facilities, salaries, pensions, discipline and
athletics.
Many of these guidelines have their origin in a rule requiring "affirmative

action" by institutions to apply laws that bar discrimination against women and
racial minorities whether as students or teachers. This rule is sometimes blamed.
by college officials for producing a lowering of standards, with "reverse discrimi-
nation" against white males.
Campus administrators also must deal with a wide variety of other federal

statutes and rules that cover matters ranging from occupational safety to en-
vironment and health. Federal research-and-development contracts often change
course content and direction.
Today, colleges and university are becoming restive—and even defiant on

occasion.
Some are refusing to participate in any federally aided programs. Many are

appealing to Congress and the courts for help against what Texas A & M Presi-
dent Jack K. Williams calls "bureaucratic blackmail."
Meantime they are having to live with these hard facts:
Nearly 400 federal programs now directly affect higher education. About 50

executive agencies and two dozen congressional committees crank out bills,
regulations, program guidelines, criteria standards and audit requirements for
colleges and universities.
Even a $5,000 federal grant can have attached to it regulations covering 100

or more pages of bureaucratic fine print. An affirmative-action plan drawn up
by the University of California at Berkeley to guarantee equality of educational
and employment opportunities alone required 70,000 statistical calculations.

It is the Government's power of the purse that usually brings compliance.

STRINGS ATTACHED

Congress is now investing almost 10 billion dollars a year in higher education
as shown in the chart on page 92. Every penny of this money has strings
attached. Institutions that fail to stay in line can lose all federal financial assist-
ance. This has never happened, however, because, as one federal official put it,
"the sanctions for noncompliance are just too overwhelming."
Adds Richard W. Lyman, president of Stanford University: "In the U.S.

today, a major university cannot divorce itself from Government support and
remain a major university."
Educators got a taste of what divorce would be like when the Government

cut back on research-and-development contracts in the early 1970s. Enrollments
shrank at graduate schools as scholarship money dried up. Many institutions had
to phase out major research projects, and at some a freeze was put on faculty
hiring.
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LOOKING FOR HELP

In their struggle to get out from under the Government's thumb, university
officials look for help from David Mathews, Secretary of Health, Education and
Welfare, who had first-hand knowledge of their problems as president of the
University of Alabama.

Secretary Mathews acknowledges that the independence and diversity of
higher education is endangered by "the enormous pressure for uniformity" ap-
plied by federal agencies. Further, he conceded that redtape is especially burden-
some to small institutions with small staffs.

Mr. Mathews told U.S. News & World Report that HEW has launched studies
aimed at easing the paperwork load, and that institutions are now getting more
access to the development of regulations.
The Secretary pointed out, however, that much of HEW's bureaucratic

machinery is the result of social legislation of the last 10 years, which has
conferred great benefits as well as problems on colleges and their students.
With the help of Government tuition loans, college enrollments have grown

by more than 6.5 million since 1956. In approximately the same period, higher
education's land, buildings and equipment increased in value from about 18
billion dollars to more than 67 billion. Much of this was financed with federal
dollars. Secretary Mathews said:
"Somebody has to monitor all this spending. Inevitably, the bureaucracy fol-

lows the dollar. But the regulations are aimed at protecting people from any
capriciousness in bureaucracy and providing uniformity in administration of the
law."
At present, as a result, the long arm of Government reaches into almost every

corner of the campus. Harvard President Derek C. Bok described the scope this
way in his most recent report to the university's board of overseers:
"Rules have been issued to regulate the internal operations of educational

institutions by requiring them to grant equal admission to women and minority
groups to institute grievance procedures in cases of alleged discrimination and
to open confidential files for student inspection.
"Tax laws have been amended in ways that affect the incentive to make chari-

table contributions to colleges and universities. . . . Congress has cut certain
programs and expanded others in ways that dramatize the power of the purse
to alter the shape and priorities of the university. Congress has demonstrated
that it is even prepared to regulate the curriculum. Although never enacted intO
law, the House of Representatives passed a bill in 1974 to induce all medical
schools to require every student to complete six weeks of training in a health
facility situated in a medically underserved area."

Confusion over the Government's role in education, critics say, is heightened
by the multitude of agencies that are empowered to enforce the same or similar
policies.
In the area of equal-employment opportunity, for example, authority is shared

by four different bodies—HEW, the Labor Department, the Equal Employment
Opportunity Commission and the Internal Revenue Service.
Widespread among educators is the conviction that many Government dictums

have been poorly thought out. President Lyman of Stanford spoke of a tendency
to "legislate or regulate first and ask questions afterward, if at all."
An example of this often cited by college administrators is the Family Educa-

tional Rights and Privacy Act of 1974, sponsored by Senator James L. Buckley
(Cons.-Rep.), of New York, which denies potential employers and other third
parties access to grades and other school records without the permission of the
student who is involved.
The law slipped through Congress without public hearings and with little

debate. It developed into an administrative nightmare and eventually had to be
sent back to Congress for major repair work.
Barbara Pearson, director of affirmative-action programs at the University of

Southern California, commented that Congress passes laws with the best of
intentions but "regulations that the bureaus put out drive us up the wall." She
added that some agencies "seem more interested in poundage than the contents"
of the reports they receive from universities.
Typical of the impasse that often develops between universities and Govern-

ment was Michigan State's struggle to get approval of its affirmative-action
plans for equality of campus educational and employment opportunities.
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Michigan State was told in 1975 that it would have to draft a whole new set
of affirmative-action standards to keep a million dollars' worth of federal
contracts. It got two weeks to come up with a new plan that would have cost
an estimated $100,000 to develop.

After frantic negotiations, HEW finally relented—by approving an affirma-
tive-action plan originally submitted by MSU in 1970.

PANIC FOR WEEKS

The university's relations with the Government have improved since then,
but administrators are still jittery. Said Robert Perrin, vice president for
university and federal relations: "You get a Government envelope in the mail
in the morning and it can throw the whole university into a panic for weeks."
At other institutions, the mood ascends to a high pitch of indignation.
"We stand at the gates of the kingdom of chaos," said President Jack K.

Williams of Texas A & M. He maintained that the Equal Employment Oppor-
tunity Commission "is at war with us" and HEW "is too often our enemy,
too often an agency acting from overstimulated idiocy."
A complaint of Chancellor Archie Dykes of the University of Kansas is this:

"We've had to add to our legal staff because our lawyers spend so much time
corresponding with the Federal Government. They hire lawyers to write to
our lawyers, and we have to hire more lawyers to reply."
At the University of North Carolina in Greensboro, Donald J. Reichard,

director of institutional research, said 10 reports required by HDW last year
swamped his computer facilities. "All other uses of the computer stopped,"
he recalls. "For a six-month period we did nothing but HEW reports."
One report from Greensboro to the Office of Civil Rights was 1,187 pages in

length and weighed more than 12 pounds.
Costs are equally staggering.
Compliance with five federal programs is costing Harvard up to 8.3 million

dollars a year. At the University of Rochester, Government red tape is esti-
mated to add 1 million dollars annually to operating costs.
The University of Kansas, which gets about 24 millions in federal funds

annually, spends more than $750,000 a year on compliance reports.
Result: Some institutions now are flirting with the idea of getting along

without federal funds.
The presidents of four universities in the Washington, D.C., area—American,

Catholic, Georgetown and George Washington—have issued a "1976 Declaration
of Independence," pledging to refuse federal money that encroaches on academic
freedom. They asserted:
"Government interference is disrupting higher education to a point where

institutional autonomy is seriously threatened. Without the vigorous exercise
of independence the American system of higher education . . . will certainly
collapse."
Said Charles U. Daly, Harvard's vice president for government and com-

munity affairs: "If it came to the paint where we really felt we were sacrificing
the guts of academic freedom, then we certainly would consider giving up federal
aid, and I hope we'd have the courage to give it up.
"That obviously would be extraordinarily difficult for Harvard, and it would

be a suicidal decision for a great many financially weaker institutions."
Robert L. Sproull, president of the richly endowed University of Rochester,

agrees and commented: "Of course we could exist without federal grants and
contracts, but we'd be a much different institution. And the country and the
21st century would be weaker for it.
"But nobody in Washington cares about the 21st century. It's all they can

do to care about next week, and nothing—absolutely nothing—goes beyond the
first Tuesday in November."
In fact, about 75 private colleges and universities receive either no Govern-

ment aid or assistance in amounts of less than 2 per cent of their budgets.
Many educators, however, learned last October that there may be no escape

from bureaucratic entanglements.
HEW ruled that, as of October 1, any college enrolling students who receive

individual aid through Government loan and grant programs is to be considered
a "recipient institution"—subject to a wide range of Government controls.
The ruling covers millions of students attending almost every institution of

higher education in the country.
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Brigham Young University and Hillsdale College in Michigan are leading a
group of schools in efforts to nullify or at least modify this latest interpretation
of a "recipient institution."
Few, however, see a way out from under Washington's lengthening shadow

across higher education.
The president of Baylor University Abner V. McCall, concedes that although

Baylor refuses to accept building grants or Government loans, it has been
lassoed by the new recipient-institution ruling.
Mr. McCall adds ruefully: "If you're in for a penny, you're in all the way."
In that situation, educators are besieging Congress and HEW with demands

for a bigger voice in developing legislation affecting their institutions and in
drafting regulations for the administration of new laws. Two principal aims:

First, get Congress to assume responsibility for monitoring regulations affect-
ing education to make sure they're working fairly.

Second, change employment rules designed for business and industry but
unworkable for universities.
In courts, too, educators are challenging bureaucratic demands.

A VICTORY

When the State of Maryland was threatened with the loss of 65 million
dollars in federal aid to its 28 public colleges because of alleged failure to
eliminate racial segregation, it obtained a federal-court injunction restraining
HEW's civil-rights office from carrying out its threat. The court held that the
Government had acted "arbitrarily and whimsically."
Beyond those measures, Frederic W. Ness, president of the 1,400-member

Association of American Colleges, is advising college officials to be more alert
to what goes on in Congress. "Sometimes we have been caught napping," he said.
From Stephen Bailey, vice president of the American Council on Education,

comes a further admonition to the academic hierarchy: to continue improving
their old "image" in Washington, where, unfairly or not, they have had a
reputation for being "exclusive, self-indulgent, patronizing and sloppy."
On more and more campuses there is rising talk of organizing a common

front of faculty members, alumni and administrators in the battle against the
federal bureaucracy.

Until a more effective challenge is mounted, however, many educators share
the feeling of Harvard's Derek Bak that "it is unlikely that higher education
will do much more than fight a series of rear-guard actions to ward off the more
menacing forms of Government intervention."
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What Price- Federal Support?

CHICAGO

Coercive use of federal spending power
to regulate higher x‘hication has been wet-
demised by President Kingman Brewster,
Jr., of Yale University.
"My fear is that there is a growing tend-

ency for the central government to use the
spending power to prescribe educational
policies," he said.

Addressing a meeting here of the Amen-
Bar Foundation, Mr. Brewster said he

was concerned that the feckral encroach-
ment woukl be difficult to resist be.use
of the aliCjtiO• that the government, hav-
ing financed part of higher education, has
a legitimate interest in all aspects of higher
education's behavior. He called this aPPrc.ch
one of "novo that I have bought the bunon.
I have a right to design the coat."

Yale's Brewster warns of 'a growing tendency' to use
government spending power to regulate universities

-Th.," Ise said, if we are to receive sup-
port for physics, let's say, we must conform
to federal policies in the admission of
women to the art school, in women's ath-
letic facilities, and in the recruitment of
women and minorities, not just in the fed-
erally supporud field, but throughout the
university."

'Constitutionally Objectlonebie.

Even in the name of s.h a good cause
as "affirmative action," he added, the sub-
jection of a private institution to federal
regulation and surveillance in all its activ-
ities  is -consiitutiaially objectionable."

Mr. Brewster cited as examples of fed-
eral regulation extended through the gov-
ernment's spending power:

li. A White House attempt to cut off de-

tense contracts to the Massachusetts falai-
lute of Technology to "discipline" the in-
stitute's pr.ident, Jerome Wiesner, for Isis
opposition to a missile program.

sI Proposed legislation to cut off general
federal support for medical education un-
less a school increased its general-prxtiot
training and required some of its graduales
to enter practice vohere there was a short-
age of physicians.
"We have been insistent that criminal

and administrative regulations shoukl not
go beyond what is rationally required by
their stated purpose," Mr. Brewster said.
"We most be no less vigilant about the use
of spending power as a lever to extend
regulation beyond the accountability rea-
sonably related to the purposes for which
the support is given." —JACK MAGA/AEU.

•

•
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Yale Head Hits 'Coercive Power' of U.S. Funds
By John P. MacKenzie
Washtartcat Poe St af f Writers

CHICAGO, Feb. 22—Yale
University President kingman
Brewster Jr. said tonight that
"the coercive power of the
federal purse" is infringing on
the right of private educa-
tional institutions to set their
own policies.
In a speech to the American

Bar Foundation here, Brew-
ster said the "leverage of the
federal spending power is used
Indirectly to control private
colleges in ways the govern-
ment could not use directly.
He blamed Congress for the
trend.
Brewster said private lcC

legcs and universities; increas
ingly dependent' on federal
money, face acrosethe-board
termination of grants if they
violate a federal guideline af-
fecting only a :single. ethics
tional activity.
He cited the so-called Buek-

ley amendment to last yeties
education act cutting off aid
for research as well as for pu-
pils at schools that fail to
open up their administrative
files op students.

Also cited was health man-
, Porn' dattOg. t•Sl?Onle

-1,13-MasS) to
support for as
St ;Wags the, tea-AO
.ttre FRC

tri..k,"••

4.1

tors are in short supply. •
Brewster said the law giving

of the spending power," said
Brewster.
Brewster, a former law pro-

fessor, said he 'Was 1"not sure
what constitutional grounds
could be asserted to resist this
leverage, but it does outrage
constitutional values."
, He noted that Yale, Stan-
,ford, Harvard and other lib-

arts and sciences institu-
.klons "are at 'least one-third fi-
nanced by the national gov-
ernment," mostly through
•Inedloine and physical sci-
ences grants. He said some
schools would be placed at "a

• hopeless competitive disadvan-
tage" if they failed to go along
'with a "favored" government

BB.SWIITER ArOgrattl• ,
Irtty0. colleges sulfa. ' , 'Brewster said he Would not

' object to cut-offs el federal in-
toPPetke,areii,,,,hen.d., eentive grantsf or desired med-

ial' education but he was con-

cerned shout interference with
curricula and involuntary serv-
ice by medical school gradu-
ates. .
An aide to Kennedy said the

senator's pesition was "if the
Public is going to contribute
half the medical school opera-
ting budget in this country, it
has a right to expect it will
produce professionals who will
meet the =limo' medical care
needs and who will be ration-
ally distributed throughout the
county."
Buckley, told of Brewster's

complaint, said, "Conserva-
tives have always warned
against the danger of federal
controls that follow federal
grants. I' would prefer to see
Kingman Brewster s question-
ing whether the federal gov-
ernnsent ought to ;get into
these areas at all."

students' acces-s to their 'col-
lege. files serves "a laudable L.,.
purpose" • of; oombattnir the iv
build-iipf prejudicial student , !
downercs ut the law did SO by
.expar4.11g federal, regidatory
power- beyond lts• consfitu- ;
Umiak pourids stniPlY,4,eca0u.„.
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gate." •
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Excerpts from Remarks of KINGMAN BREWSTER, JR., President of Yale University

Address at the Annual Dinner of the Fellows of the American Bar Foundation,

Saturday Evening, February 22, 1975, at the Palmer House, Chicago, Illinois

No one is more aware than I that the so-called private research
universities are very dependent upon public largesse. I would estimate that the
liberal arts and sciences institutions like Stanford, Harvard, Chicago, and Yale
are at least one third financed by the national government. This is of course
heavily concentrated in medicine and the physical sciences. In the case of
places like M.I.T. and Cal. Tech, the degree of government dependence is much
higher.

By and large, federal research grants and contracts, and federal
fellowship and loan funds, have not been abusively administered. We have been
insulated from the corruption which so often infests municipal and state and even

federal service and construction contracts. This is largely because the decision
about who gets what in the academic world is determined not by bureaucrats or
politicians, but by panels of scientists drawn from outside of government.

For the most part, conditions and requirements have not been attached

which would strike directly at constitutionally protected interests, such as

freedom of expression, of association, or of inquiry. The non-communist disclaimer

required of federal fellowship and loan recipients was repealed before it was

authoritatively tested. Maybe it would have been stricken down as an

"unconstitutional condition". It would not have been easy, however, for a student

to gain standing to sue, simply because he was denied a loan on account of his

refusal to sign the disclaimer.

Such dramatic invasion of clearly protected constitutional rights is

not what bothers me today, as it might have been ten years ago. It might have

been on the top of my mind even five years ago, during the late sixties, when

"student unrest" tempted many politicians to seek to extend a federal police

power onto the campuses in violation of personal as well as academic freedom.

Now my concern is less dramatic, more persistent, perhaps more fundamental than

such passing lurid crises.

My fear is that there is a growing tendency for the central government

to use the spending power to prescribe educational policies. These are matters
which they could not regulate were it not for our dependence on their largesse.
I am worried that maybe we do not have any obvious constitutional basis on which
to resist this encroachment. It will always be asserted that the government as
grantor, lender, or contractor, has a legitimate interest in all aspects of our

behavior, once they have financed any part of our activity.

more
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When I say "the Constitution is dead; long live the Constitution", I
mean merely to assert that even if there may be no legal basis to resist the
conditions which the government imposes, there is still force to the values
which the Constitution embodies: recourse to objective review of alleged abuse
and limits on centralized regulation of local matters by Washington. I would
assert that these values are no less valid and deserving of vigilance when
regulation takes the form of conditions attached to a federal grant than they are
when regulation is direct, under color of regulating interstate commerce, or
promoting the general welfare.

Certainly the sanction of withdrawal of federal support is at least as
great as any conceivable financial penalty which might be imposed for violation of
criminal or administrative law prohibitions or requirements.

Abuse for raw political or vindictive motives is no less conceivable in
the administration of the spending power than in regulatory administration. An
"enemies list" policy can be as effectively carried out by one route as by another.
Indeed the difficulty of obtaining review of a denial of a grant or a contract
makes the allocation or withholding of funds easier to manipulate for political
purposes. This was precisely what was proposed, apparently in response to
Presidential request, in order to get back at Jerome Wiesner for his opposition
to the anti-ballistic missile program. Memoranda, said to have been approved by
John Erlichman, urged that M.I.T. be deprived of Department of Defense grants and
contracts as a technique of "disciplining" its President, later revealed to have
been on John Dean's "enemies list". Leakage of the vindictive plan did threaten
a backlash and the matter was dropped. One wonders, however, whether legal
recourse ever could have protected M.I.T.'s interest if the policy had gone
forward.

But even if such raw, "smoking gun" abuses might find their constitutional
come-uppance, there have been other less flagrant, but equally pernicious, efforts
to use the leverage of the spending power to "discipline" educational institutions.
The most notorious was Congressman Hebert's persistent effort to deny all
Department of Defense grants, for students as well as for research, to any
institution which discontinued its Reserve Officers Training program. When this
failed as a legislated condition, the Armed Services were so terrified of
antagonizing the powerful Armed Services Committee, they withheld contracts and
diverted officer graduate students from colleges and universities which had
terminated their ROTC programs. The spirit of the Constitution was twice flouted,
first by imposing the penalty of withholding support from activities which bore
no relationship whatsoever to the "offense" of discontinuing ROTC, second, by
using the pressure of a legislative committee to compel a policy which that
committee could not prevail upon the Congress to enact.

Use of the leverage of the government dollar to accomplish objectives
which have nothing to do with the purposes for which the dollar is given has
become dangerously fashionable.

Take for instance the health manpower legislation which passed the last
Congress but was not resolved in committee before adjournment. Comparable bills
have been reintroduced in the House just recently. With laudable motive and
seeming plausibility, the proposed legislation seeks to remedy the shortage of
primary care physicians and the obvious uneven availability of medical care
throughout the country. It does not use the device of special assistance for

more
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the training of primary physicians, or special bounties for graduands who commit
themselves to practice where they are most needed. It proceeds, rather, by
telling the medical schools that all general support for medical education, the
so-called capitation grants, will be withdrawn unless a school increases its
general practice training and requires some proportion of their graduates to
enter practice where there is a shortage of doctors.

Were it not for the federal financial support it would be hard to find
warrant in the Constitution for federal regulation of medical school curricula.
Even more dubious is the Constitutionality of requiring a school to draft some of
its graduates, by lottery or otherwise, to serve involuntarily, in places not of
their choice.

It is not sufficient to say that since the government is paying the
bills, therefore it has a right to specify the product. This would be understandable
if all that is being offered were special support for the program of special
federal interest. To say, however, that support for all general educational
activities of national importance will be withheld unless a school enlarges the
program the government is particularly interested in, is to use the threat of
cutting off aid for one purpose in order to accomplish another. What it does of
course is to threaten the non-complying school with a hopeless competitive
disadvantage generally if it will not go along with the favored program.

It smacks of the same coercion which makes the tying clause, or the
requirements contract, vulnerable under the anti-trust laws. Such coercive use of
the spending power is not a proper way for government to deal with its citizens.

I'm not sure what Constitutional grounds could be asserted to resist
this leverage. But it does outrage Constitutional values to say that the
curricular self-determination of medical schools must be forfeited in order to
receive any general institutional support.

This same leverage is carried to far greater extremes in other federal
legislation already on the books. It might be called the "now that I have bought
the button, I have a right to design the coat" approach.

Thus if we are to receive support for physics, let's say, we must conform
to federal policies in the admission of women to the Art School, in women's
athletic facilities, and in the recruitment of women and minorities, not just in
the federally supported field, but throughout the University.

As one who presided over the admission of women to a college which had
been "for men only" for two hundred and sixty-seven years, and as one who also
presided over a strenuous effort to recruit qualified minority students, I think
I can be assumed not to be opposed to women's rights and equal educational and
academic career opportunity for minorities and women. However, I do object to the
notion that the receipt of a federal dollar for some purposes subjects a private
institution to federal regulation and surveillance in all its activities. This is
constitutionally objectionable, even in the name of a good cause such as
"affirmative action".

The essence of Constitutional restraint, I was taught, is that the
worthiness of the end should not justify objectionable means.

more
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The farthest outreach of federal regulation under the banner of the

spending power is the Family Educational Rights and Privacy Act, the so-called
Buckley Amendment to the Education Act. Again, the purpose is laudable. Schools
and colleges and universities should not be able to build up prejudicial files on
students against which the student has no redress if he has no way of knowing
what is in them. But it does not follow that the end justifies the means in this
case either.

To use the vernacular of judicial dissent, I would have thought that the
one member of the United States Senate wearing the Conservative Party label would
have been especially alert to the evil of expanding federal regulatory power
beyond its constitutional bounds simply because the spending power opens the gate.
I doubt if anyone would assert that the student records of local schools and

colleges are within the reach of direct federal criminal law. Under the Buckley

Amendment, however, we forfeit our federal support for research as well as
students from the Office of Education if we do not comply with the regulatory

requirements of access to student files imposed by legislation introduced by the

Senator from New York.

I.know there have been some inroads on the doctrine that conditions

attached to a government grant cannot be attacked because the grant is a "privilege"

not a "right". Since it is not a right, so the argument goes, the recipient has

no standing to complain of any conditions imposed on him. Professor VanAlstyne has/
traced the erosion of this position at the hands of advocates and judges alert to

the economic realities, which so often make government largesse a necessity for

competitive survival. Still, in the legislative and in the popular mind, when the

spending power is involved, there is a relaxed, "anything goes" attitude toward

the spread of federal regulations.

Also apart from the traditional barriers to legal attack, there are

practical inhibitions on redress. Financially weak institutions, like financially

weak individuals, will think twice before bringing their indispensable banker or

grantor into court.

Yet we all know that many activities once thought to be wholly private,

whether for profit of for pro bono purposes, are increasingly dependent upon

government funds. Government may be banker, it may be guarantor, it may be

grantor, it may be contractor or purchaser. As such it has every right, indeed

obligation, to be sure that every dollar is accounted for, to be sure that it is

spent efficiently, to be sure that its uses comport with Constitutional

requirements of equal opportunity and non-discrimination.

We have been insistent that criminal and administrative regulations

should not go beyond what is rationally required by their stated purpose. We must

be no less vigilant about the use of spending power as a lever to extend regulation

beyond the accountability reasonably related to the purposes for which the support

is given. This is crucial if we seek to remain a society which respects localism,

which respects voluntarism, which respects the diversity of private initiative.

If I may be pardoned a bit of special pleading in the literal sense, I

think that the independent sector of higher education is a specially sensitive

case in point. Institutional diversity, autonomous trusteeship and faculty

more



70

self-determination are the essence of the envied vitality of American higher
education and its responsiveness to new fields of knowledge. The strengths
would be lost if, as a condition of receiving a federal dollar ;:or some
purposes, we were to be subject to federal regulations for all purposes.

I take some encouragement and guidance from a little remembered
warning in the leave-taking words of a great President of the Lnited States,
Dwight David Eisenhower. We all remember his warning against the mutual
corruption of the military-industrial complex, and the dangers it held for
our freedom. Hardly anyone remembers that he went on to say: "The prospect
of domination of the nation's scholars by federal government, project
allocation, and the power of money, is ever present, and is gravely to be
regarded."

But if pleading as a college president is special, my plea as a
neophyte Fellow of the American Bar Foundation is more general.

When to national security and minimal care for federal lands, and
assurance of the free flow of commerce was added the awesome responsibility
for the general welfare, lawyers took upon themselves the task of inventing
doctrines, procedures, and practices which tried to keep administrative,
regulatory power accountable to the rule of law. When to welfare and economic
responsibility was added the task of mobilization for total global war, even
then the rule of law was not forgotten, in the court of price appeals and
later in the judicial veto of executive seizure of the steel industry.

Now the pervasive impact of government upon the citizen, upon private
institutions, upon the economy, is not primarily by direct regulation but by
exercise of the spending and lending power, whether by grant or loan or
guaranty, or contract or purchase.

High on the agenda of the profession, especially its scholarly
branch, should be to see to it that in terms of both limits on authority and
redress against its abuse, the coercive power of the federal purse is made
subject to a rule of law.

It is high time that we learn once again to ask not only "Is your
objective worthy?", but also, "Are the means you would use consistent with
the values of the Constitution?"

"The Constitution is dead: long live the Constitution."
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Samuel Halperin

FEDERAL TAKEOVER, STATE
DEFAULT; OR A FAMILY PROBLEM?
In the April Kappan State Superintendent Joseph Cronin decried increasing
federal school regulation without commensurate financial help. Here a former
USOE official provides further analysis and suggests corrective measures.

JOseph Cronin (April Kappan) de-
scribes lurid symptoms of a rampaging
disease but, in my view, misdiagnoses
the malady.
To be sure, as Superintendent Cronin

writes, federal legislation is increasingly
pre-emptive, prescriptive, and regula-
tory. Indeed, the weight of federal
guidelines and regulations may soon
outweigh the beneficial impact of rela-
tively meager federal fiscal support. A
maze of federal programs is hard to
understand, let alone to administer,
particularly as Congress frequently re-
writes basic law. A dispirited U.S. Office
of Education, with its revolving-door
commissionership, labors to implement
what Congress has decreed. But the
USOE has neither the quantity of staff
nor the elan to make such inherently
cumbersome legislation workable. The
cumulative impact of this overregula-
tion, underfunding, and sluggish federal
implementation is a "junior partner"
impinging upon educational autonomy
as never before while bearing relatively
less of the educational burden with each
passing year.

Yet the basic problem is not, as
Cronin and a growing number of edu-
cators assert, that Congress seeks to take
over the nation's schools or that power-
hungry bureaucrats are intent on dis-
placing state and local decision making.
If anything, Washington is increasingly
aware of the limits of federal interven-
tion and of the vast distance between
enacting a program in the federal city
and making something happen in the
classroom. The junior partner may be
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for Educational Leadership, George Washing-
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misguided, but his "imperialism" is
more akin to reluctance than to avarice
or ambition.

Why, then, the increasing federal
inroads on state policy making? Be-
cause, for two sets of reasons, the
federal system is seriously out of bal-
ance. In the first instance, the activist,
problem-solving orientation of Congress
leads to increasing impatience with the
states and with educators generally. In
Congress's perception, state authorities
and educators alike are defaulting on
difficult problems. Name any major
social issue of our time — the war on
poverty, access to equal educational
opportunity, sexual and racial equality,
equalization of educational financing,
privacy and the rights of individuals —
and educators are viewed as tardy at
best or as lacking in commitment. Wash-
ington's typical response is to "solve the
problem" with federal incentives, well
intentioned but sometimes ill conceived.

Congressmen see themselves as hav-
ing been elected to legislate. Confronted
with a problem and a showing that
other levels of government are "default-
ing," their strong tendency is to pass a
law. Ten years ago, money was Washing-
ton's antidote for problems. Now, the
new fiscal realities — inflation, high un-
employment, and huge budget defi-
cits — mean that Congress provides
fewer dollars. Still determined to legis-
late against problems, Congress uses
sticks instead of carrots. The result:
What was once viewed as "tainted feder-
al money" is now considered " 'taint
enough" to ease the pain of accommo-
dation and regulation.

But why doesn't "someone" stand
up more often against ill-conceived and
harmful public policy? In brief, because
the voices of the states are scarcely
heard in the nation's capital. Inter-
governmental political and educational
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mechanisms for developing and com-
municating state policies which stand in
effective contrast to those advanced by
various factions in Washington are in sad
states of disrepair. Governors and state
legislators are only now showing early
awareness of the implications of Wash-
ington's 7% to 8% contribution to state
and local educational expenditures.
Most of them admit that they have been
too busy with their own programs to
study the impact of Washington's. Even
the education associations in Washing-
ton are loath to criticize new authoriza-
tion bills, especially ones that emanate
from pro-education, activist congress-
men and which promise additional fi-
nancial aid for hard-pressed educational
systems. To take issue with members
who control key legislation is not yet
fashionable. Neither is it considered
politic for one education association
to oppose the authorization bills pro-
moted by another. The rule seems to
be: Let every interest have its hunting
license to get whatever can be gotten
from the budgetary process. There is as
yet no general recognition that the goals
pursued by some groups can only be
achieved at the expense of others or by
heavy administrative and regulatory
burdens for the educational system as a
whole.

Overall, there is nothing today which
can pass for "the states' view of educa-
tion," nothing like a sense of "what
educators want from the federal govern-
ment" (other than "more money!"),
nothing which can be described as a
consensus on "the appropriate federal
role in education." Whether one sees the
"feds" as "trying to take over" or the
states as being in "utter default on their
responsibilities," the result is increasing-
ly the same: acrimony, contention, and
unsatisfactory educational outcomes.

What can be done to restore
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balance in the federal education system
aria halt the drift toward domination by
federal priorities and federally man-
dated limitations on state and local
decision making? There are no single,
simple solutions. Rather, what is re-
quired is a systematic and sustained
effort. Six specific suggestions follow.
But, above all, improvement lies in
heeding Cronin's counsel to "press
harder for local and state resolution of
many of the problems that face
us ... in order to make federal initia-
tives redundant." The best defense
against big government on the Potomac
is to move locally, in timely and de-
liberate fashion. Well-intentioned Wash-
ingtonians who would solve all problems
by fiat or by financial inducement can
be deflated, if not always completely
blocked, by a strong showing of state
and local initiative.

Other measures offer promise to
bolster vigorous and countervailing state
and educational leadership:

1. The Education Commission of the
States must, as Cronin suggests, be
strengthened, in leadership and in fi-
nances. The ECS must develop concrete
alternatives to unwise federal action.
But first the states must contribute
much more than their current 8% of the
ECS budget, reducing the ECS's present
85% reliance on federal funds.

Since it is not feasible for state
funding to completely replace federal
support, the ECS's goal should be a "no
strings" annual federal appropriation
geared solely to increasing the current
level of nonfederal funding. Incentive
grants have proven successful elsewhere.

Ford Foundation grants to 84 private
colleges raised over St billion to match
Ford outlays of S349 million. Similarly,
federal vocational education grants have
been overmatched by the states by as
much as 10:1. The ECS's new leadership
may continue to seek federal categorical
funds and foundation grants. However,
a strong noncategorical basis of funding
can come only by Washington's provid-
ing a fiscal incentive to the states to do
better toward the ECS. An unrestricted
federal outlay of 55-$10 million an-
nually in return for increased state,
local, and foundation support of, say,
S5-S20 million can go far toward
realizing the original Conant-Sanford
vision for the ECS.

2. Other countervailing instru-
mentalities must also be strengthened if
the federal system is to work in better
balance. Key among these are the politi-
cal arms of state government: the of-
fices of the governor and the legisla-
tures. Surely those who decide the
policies and provide the budgets for the
most expensive of all state public ser-
vices - education - deserve strengthen-
ing of their present generally inadequate
capacity to understand and to shape

state educational policy. While many
educators will undoubtedly resist any
such strengthening for fear of intrusion
onto their turf, the alternative of ir-
responsible and uninformed political
intervention seems by far the greater
danger.

Therefore, legislatures ought to build
effective processes of educational over-
sight and governors should obtain inde-
pendent analyses of pressing educational
and human resource issues. If the best
way to achieve such strengthened ana-
lytical capacity is through the en-
couragement of a federal matching grant
program, so be it. I see nothing in-
herently wrong with HEW's helping the
states' elected public officials to do
their jobs better. With the USOE cur-
rently providing from 40% to 80% of
the budgets of state departments of
education.- $179 million this year - it
is high time to consider building up
state policy-making capacity as a com-
plement to that of state educational
agencies (SEAs).

3. Federal support of SEAs also
needs reconsideration. Although SEAs
are rendering more effective services
than before the advent of federal aid, no
one believes that they are meeting their
responsibilities fully. Again, some addi-
tional funding is needed, but it appears
unlikely that the "feds" will absorb the
tab. Title V of the ESEA, currently
granting S58 million to the SEAs, ought
to be made a matching program. Legisla-
tures should be given financial incen-
tives to strengthen their own SEAs,
rather than allow them to be little
stronger than what Washington is willing
to fund! (The original ESEA of 1965
proposed a matching program, but chief
state school officers preferred "easy"
federal cash to asking their legislatures
for aid, an uncertain prospect. What
seemed easy in the short run seems
incredibly short-sighted, since it fosters
dependence on Washington without
facing the fundamental long-term need
of SEAs to make their case before -
and win the confidence of - their own
elected public officials.)

4. Education associations which
speak for the states must also be
strengthened so that they can more
effectively cope with Washington's vari-
ous legislative and regulatory activities.
It seems absurd for Superintendent
Cronin's colleagues to berate Washing-
ton while they are unwilling to provide
their own Council of Chief State School
Officers with more than one paid legisla-
tive representative. (By contrast, the
National School Boards Association has
five and the National Education Asso-
ciation 10. Incidentally, the ECS has
only a part-time Washington "consul-
tant.")

5. Intergovernmental processes must
also be strengthened and new forums

for communication must be developed
if Washington is to "hear" the voices of
state leadership, and vice versa. As it is,
there is virtually .no opportunity for
sharing of views among federal and state
legislators or among governors' educa-
tion aides and their counterparts in the
offices of the secretary of HEW and the
U.S. commissioner of education. Con-
gressional and HEW hearings and other
opportunities for getting state input
into federal policy formulation are in-
creasingly empty rituals, seldom en-
abling Washington policy makers to hear
from governors, legislators, state budget
analysts, and others who will have to
live with Washington's decisions. As
long as state officials have difficulty
traveling out of state, as long as Wash-
ington officials do not feel obliged to
seek out the views of important state
policy makers, and as long as such
organizations as the ECS, the National
Conference on State Legislatures, and
the National Governors Conference are
not regular parties to official Washing-
ton's considerations, so long will the
federal system remain seriously out of
balance. While the convening, brokering,
and communicating activities of organi-
zations such as the Institute for Educa-
tional Leadership are helpful, they are
no substitute for intergovernmental
bridge building on a grander scale.

6. Another necessary organizational
improvement may seem paradoxical at
first glance: For even a limited federal
role in education to operate effectively,
the USOE must be strengthened in
leadership, stature, and services to edu-
cation. When the USOE performs far
below its full potential, those who
suffer most are likely to be the very
state authorities we would wish to see
enhanced. Junior partner or not, the
USOE is not now adequately handling
its share of the load.

It is obvious that I have scant agree-
ment with those who, particularly in
this election year, run on an antigovern-
ment platform. The dangers of federal
takeover are real. State and educator
defaults on their responsibilities are
often equally real. The best way to
resolve Our difficulties is not, however,
to set the "feds" against the states, and
vice versa, in displays of adversary pyro-
technics. Such conflict and recrimina-
tion can only deflect government at all
levels from the necessary strengthening
of the educational system. Rather, we
must recognize anew that the federal
system means that all partners - senior
and junior alike - are inextricably part
of one family. Communication among
family members must be kept con-
tinuously open and vital. Each member
must do his proper share in the recogni-
tion that, ultimately, the well-being of
the whole depends upon the contribu-
tions of each. 0
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negmating tne negillators
Higher education must push for a wiser, more effective federal role

By Charles B. Saunclans, Jr. Ce4eoNet.6cy0 17/7,,,(67e

I
S REGULATION STIUNGULATION? The question
aptly conveys our uneasy awareness that gov-
ernment legislation and court decisions are
increasingly influencing the shape of high,

education in America. Recent laws and court deci-
sions concern the admission of students. their eligi-
bility for fin.cial aid. the protection of their rights.
and the nature of the programs they enroll in; the
hiring and termination of faculty members; the
condom of research; arid the governance of institu-
lions by administrators and trustees.

In [hes:A-a,. regulation imposes order and rational-
ity on the impkinentation of these laws. The poor-

of rulemaking assures that partici.nts in federal
programs all meet identifiable standards of account-
ability for the use of tax dollars according to the
intent of Congress.

In practice. federal regulations too often impede
apd subvert the educational process by stifling
diversity and imposing costly. burdensome. and
unneces.ry requirements.
Store regulations. like those initially proposed for

the Buckley Amendment (which deals with the
rights of students to have access to their educational
records and was passed hastily without the benefit
of the usual deliberative committee hearings) reflect
bad law. Others. like th, Guaranteed Student Loan
regulations requiring statistical information on the
.lary and employrnent of recent graduates. reflect
an excessive zeal to substitute bureaucratic goals
for - Congressional intent. In the first example.
Congress undertook to establish cducatiott policy
without adequate consultation with the education
community affected. In the second example. it was
the executive branch.
But we know how to respond to such problems.

We deal with the education committees of Congress
and the officials of the education division of the
Department of Health. Education. and Welfare on a
daily b.is; we know how to make our COMMIS
known. and we do. The auckley Amendment was
extensively amended later to don with our con-
cerns, and so were the final regulations. The c.s.L.
regulation has been modified in response to our
protests.
By contnst, there is a growing body of Laws Ind

regulations that place significant burdens on high,
education even though they were never designed to
do to, They concern issues that are less familiar to
us. and their impact on higher education may. in
fact, be entirely unintended and impossible to judge
for many years. We must. therefore. enlarge our
own areas of expertise. monitor legislative and
executive-branch activities more closely. and pre-
pure ourselves to identify the special concerns of
our constituency across the entire range of govern-

' mental activities.

T1
O ALL FEDERAL AGENCIES. We must insist on

. a larger role for the higher-education con*
munity in the developrnent of policies that
affect to. One of the first steps is to break

. doom the wall of secrecy that has enveloped the
process of writing regulations in recent years. Pro-
posed regulations typically appear in the Federal
Register without warning. and we must scramble to
subrnit comments within 30 days. Our efforts often
turn out to be futile. for the federal agency that has

• committed its honor to specific language it has
developed in secret will naturally affirm the validity
of its own judgment by publishing final regulations
with as for changes as possible.
. Regulation-writing was never intended to operate
in secrecy. The assumption was that the process
would take place in close and continuous consult*.
lion between federal officials and the interest groups
concerned. The 30-day comment period was de-
signed not to limit the participation of constituent
groups. but to provide an opportunity for individual
citizens to express their views.

If consultation began bef,e drafting started. we
- could obtain a helpful understanding of what federal

officials would require of or. They. in turn. could
obtain an early warning of possible difficulties that
might arise in implementing such requirements.

•-..

Proposed regulations. when published for comment.
would then reflect a workable accommodation be-
tween program ofhcials and campus administrators.
and the comment period would se-rve to identify
perfecting technical changes needed before final
publication.

Federal officials who.draft regulations do the best
they can under difficult circumstances. in any case.
The bureaucracy is not the problem: the problem is
how we deal with it. Therefore. to imitate the
bureaucratt. I hereby issue for public coinment the
following proposed regulations for dealing with
federal regulations:

I. Don't believe any politician who promises -de-
regulation." We cannot go back to "the glorious
days of yesteryear," with or without the Lone
Ranger. Regulatiott is here to stay. in a growing
variety of forms. In one respect. this is a tribute to
the special place of higher education in society.
Government. in its search for solutions to complex

national problems. inevitably turns to the expertise
.d research capabilities of the colleges and univer-
sities: this means a continual development of new
relationships between federal agencies and the insti-
tutions; and each new set of relationships brings a
new set of regulations.

It is not enough to blame Congress and the
federal bureaucracy for the growth of regulation.
We must find ways to make it more rational.
2. Never accept any regulation as final. ttisf000t

only if we are content with it. Despite the propensi-
ti of the bureaucracy for announcing "final" dead-
lines for comment. comments on existing regula-
tions may be submitted--and must be considered—
at any time. If regulations that muse serious diffi-
culties remain unchanged ov, time. that may be
our fault for failing to document our problems and
propose appropriate changes.
3. We must do our, hoinewoek. We have no right

to complain in any case unless we know what we
aic complaining about. We most distinguish be-
tween the burdens of regulation and the burdens of
bad for: the first can be corrected administratively;
the second requires relief from Congress. Our
complaints deserve to be ignored unless they pin-
point the offending language. demonstnte how it
goes beyond or misinterprets the Language of the
law. provide factual slocurnentation about the bur-
dens it imposes, and suuest changes to relieve the
problem.
4W0. should give the federal officials the benefit

of our, expertise. whether they ask foe it or not. We
should not be reluctant to make 000 0550 on the
assumption that they know more 2SOUI the issue.
They may know more about the language of the
regulations and the law. but they cannot know
much about how those laws and regulations aff,t
institutional policies and programs. Therefore. nev-

LT change policies or prograrns on the advice of
federal officials unless the changes make sense to
you or your counsel. Make it your business to read
and comment on proposed regulations and the
potential irnpact of proposed legislation. 'toot judg-
ment will improve the understanding of both the
bureaucrat and the Congressrnan.
Double the effectiveness of your voice by making

use of your professional association. Alert the
association to your specific problem and give it your
supporting data, so that it can generalize about the
issue from the national perspective. Ask your asso-
ciation officials what they can do to help you. If
they are asleep at their desks, it may be because
you failed to call thorn.
5. We must work harder to identify. articulate,

and maintain the highest standards of professional
conduct and competence. Unless we do. We have
little cause for complaint when federal officials
attempt to establish standards.
Perhapo. the most hopeful and most challenging

development in our recent struggles with the regula-
tory process is ernbodied in the Administration's
legislative recommendations on institutional eligibil-
ity for student-assistance programs. The proposal.
submitted to Congress on Feb. 10. would permit the
Comrnissioner of Education to prescribe regulations
on fair practices in advertising. recruiting. and
enrolling students; tuition policies; and the provi-
sion of information--but only "after consultation
with interested parties with respect to generally
accepted standards, if any."
The significance of this language is enormous.

because it completely reverses the standard bureau-
cratic approach to regulations. Instead of assuming
that the commissioner has the wisdom or the
authority to tell college officials how to conduct
their business, this wording actually does rho oppo-
site: it imposes a responsibility on the commissioner
to consult with the education community and obtain
its advice on "generally accepted standards." which
then most be articulated in the form of regulations.

H
ERE LIES A ansis for wiser and rnore effec-
tive regulation. as the product of careful,
open consultation in advance. This pro-
cess should produce not arbitrary federal

requirements. secretly prepared and suddenly im-
posed, but mutually acceptable guidelines designed
to achieve statutory goals with a • minimurn of
inconvenience and a maximum regard for the indi-
viduals and institutions affected.
The challenge lies in the fact that "generally

accepted" standards do not exist in some areas of
conduct and professionalism. and we do nm now
have the means for inventing thern or assuring their
acceptance. Nevertheless we must, if we are to
prevent federal officials frorn establishing standards
for us.
We need to develop mechanisms for deriving

consensus on re.onable and acceptable standards
for the administration and accounting of federal
funds, as well as standards of ethics and profession-
alism. We also need mechanisms for affirming and
voluntarily enforcing such standards. This implies.
at the kast, a willingness to change in significant
respects the ways in which our pluralistic and
traditionally RUI0(10000US institutions relate to each
other and to the larger community.

Unless we are willing to rnake these changes of
our own volition, we may never be able to simplify
and rationalize the regulatory process. And one day
we may interrupt our criticisms of the bureaucracy
long enough to reflect. like Pogo. that we have met
the enemy, and he is to.

Is regulation strangulation? Not if we can help it.
And I believe we can.

Charles B. Saunders. Jr., is director. of the office of
governmental relations ot the American Council oil
Education in Washington. This article is based on a
speech he gave at the Southern regional IfIfflirt, of
the College Entrance Examination Board in New
Orleans last month. The full text will as,ear in the
nonmer issue of the Collet, poard Rettr
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Is the Federal Government

Taking Over Education?

By SAMUEL HALPERIN

To be sure, federal legislation is
increasingly preemptive, prescrip-

tive and regulatory. Indeed, the weight
of federal guidelines and regulations
may soon outweigh the beneficial im-
pact of relatively meager federal fiscal
support. A maze of federal programs is
hard to understand, let alone to ad-
minister, particularly as Congress fre-
quently rewrites basic law. The
cumulative impact of over-regulation,
underfunding and sluggish federal im-
plementation is a "junior partner" im-
pinging upon educational autonomy as
never before, while bearing relatively
less of the educational burden with each
passing year.
Yet the basic problem is not, as a

growing number of educators assert,
that Congress seeks to take over the

nation's schools or that power-hungry
bureaucrats are intent on displacing
state and local decision making. If
anything, Washington is increasingly
aware of the limits of federal interven-
tion and of the vast distance between
enacting a program in the federal city
and making something happen in the
classroom. The junior partner may be
misguided, but this "imperialism" is
more akin to reluctance than ambition.
Why, then, the increasing federal

inroads on state policy making? Be-
cause the federal system is seriously out
of balance. In Congress' perception,
state authorities and educators alike are
defaulting on difficult problems. Name
any major social issue of our time—the
war on poverty, access to equal
educational opportunity, sexual and

racial equality, equalization of
educational financing, privacy and the
rights of individuals. Washington's
typical response is to "solve the
problem" with federal incentives, well
intentioned but sometimes ill conceived.
Congressmen see themselves as hav-

ing been elected to legislate. Con-
fronted with a problem and a showing
that other levels of government are
"defaulting," their strong tendency is to
pass a law. Ten years ago, money was
Washington's antidote for problems.
Now, the new fiscal realities—infla-
tion, high unemployment and huge
budget deficits—mean that Congress
provides fewer dollars. Still determined
to legislate against problems, Congress
uses sticks instead of carrots.

But why doesn't someone stand up

2 COMPACT
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more often against ill-conceived and
harmful public policy? In brief, because
the voices of the states are scarcely
heard in the nation's capital. Intergov-
ernmental political and educational
mechanisms for developing and com-
municating state policies that stand in
effective contrast to those advanced by
various factions in Washington are in

Samuel Halperin is director of the In-
stitute for Educational Leadership at
George Washington University. From
1966 through 1969 he was deputy assis-
tant secretary for legislation at the De-
partment of Health, Education and
Welfare. This article appeared
previously, in slightly different form, in
the June 1976 issue of Phi Delta Kap-
pan.

sad states of disrepair.
Governors and state legislators are

only now showing early awareness of
the implications of Washington's seven
to eight percent contribution to state
and local educational expenditures.
Most of them admit that they have been
too busy with their own prouams to
study the impact of Washington's. Even
the education associations in Washing-
ton are loath to criticize new authoriza-
tion bills, especially ones that emanate
from pro-education, activist congress-
men and that promise additional finan-
Cial aid for hard-pressed educational
systems.
To take issue with members who

control key legislation is not yet
fashionable. Neither is it considered
politic for one education association to

oppose the authorization bills promoted
by another. The rule seems to be: Let
every interest have its hunting license to
get whatever can be gotten from the
budgetary process. There is as yet no
general recognition that the goals pur-
sued by some groups can only be
achieved at the expense of others or by
heavy administrative and regulatory
burdens for the educational system.

Overall, there is nothing today that
can pass for "the state's view of

education," nothing like a sense of
"what educators want from the federal
government" (other than "more
money!"), nothing that can be de-
scribed as a consensus on "the
appropriate federal role in education."
Whether one sees the "feds" as "trying
to take over" or the states as being in
"utter default on their responsibilities,"
the result is increasingly the same:
acrimony,, contention and unsatisfac-
tory educational outcomes.
What can be done to restore balance

in the federal education system and halt
the drift toward domination by federal
priorities and federally mandated
limitations on state and local decision
making?
There are no single, simple solutions.

Rather, what is required is a sys-
tematic and sustained effort. The best
defense against big government on the
Potomac is to move locally, in timely
and deliberate fashion. Well-
intentioned Washingtonians who would
solve all problems by fiat or by financial
inducement can be deflated, if not
always completely blocked, by a strong
showing of state and local initiative.

Other measures offer promise to
bolster vigorous and countervailing
state and educational leadership:

1. The Education Commission of the
States must be strengthened, in
leadership and in finances. ECS must
develop concrete alternatives to unwise
federal action. But first the states must
contribute much more than their
current eight percent of the ECS
budget, reducing the ECS's present 85
percent reliance on federal funds.
Since it is not feasible for state

funding to completely replace federal
support, ECS's goal should be a "no-
strings" annual federal appropriation
geared solely to increasing the current
level of nonfederal funding. Incentive
grants have proven successful
elsewhere. For example, Ford Founda-
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The federal system means all partners
are inextricably part of one family.

lion grants to 84 private colleges raised
over $I billion to match Ford outlays of
$349 million. Similarly, federal
vocational education grants have been
overmatched by the states by as much
as 10:1.
ECS's new leadership may continue

to seek federal categorical funds and
foundation grants. However, a strong
noncategorical basis of funding can
come only by Washington's providing a'
fiscal incentive to the states to do better
toward the ECS. An unrestricted
federal outlay of $5-$10 million an-
nually in return for increased state,
local and foundation support of, say,
55-520 million can go far toward realiz-
ing the original Conant-Sanford vision
for the ECS.
2. Other countervailing instrumen-

talities must also be strengthened if the
federal system is to work in better
balance. Key among these are the
political arms of state govern-
ment—the legislatures and the offices
of the governor. Surely those who
decide the policies and provide the
budgets for the most expensive of all
state public services—education—de-
serve strengthening of their present
generally inadequate capacity to un-
derstand and to shape state educa-
tional policy. While many educators
will undoubtedly resist any such
strengthening for fear of intrusion onto
their turf, the alternative of irrespon-
sible and uninformed political interven-
tion seems by far the greater danger.

Therefore, legislatures ought to build
effective processes of educational over-
sight and governors should obtain
independent analyses of pressing edu-
cational and human resource issues. If
the best way to achieve such strength-
ened analytical capacity is through the
encouragement of a federal matching
grant program, so be it. There is
nothing inherently wrong with the De-
partment of Health, Education and
Welfare helping the states' elected of-
ficials to do their jobs better. With the
U.S. Office of Education currently
providing from 40 to 80 percent of the
budgets of state departments of educa-

tion, it is high time to consider building
up state policy making as a complement
to that of state education agencies.

3. Federal support of state educa-
tion agencies also needs recon-
sideration. Although state agencies are
rendering more effective services than
before the advent of federal aid, no one
believes that they are meeting their
responsibilities fully. Again, some ad-
ditional funding is needed, but it
appears unlikely that the "feds" will ab-
sorb the tab. Title V of the Elementary
and Secondary Education Act,
currently granting $58 million to state
education agencies, ought to be made a
matching program. Legislatures should
be given financial incentives to
strengthen their own state education
agencies, rather than allowing them to
be only a little stronger than what
Washington is willing to fund.
4. Education associations that speak

for the states must also be strength-
ened so that they can more effectively
cope with Washington's various legis-
lative and regulatory activities. It seems
absurd for the chief state school officers
to berate Washington while they are un-
willing to provide their own council
with more than one paid legislative rep-
resentative. By contrast, the National
School Boards Association has five and
the National Education Association 10.
Incidentally, the ECS has only a part-
time Washington "consultant."

5. Intergovernmental processes must
also be strengthened and new forums
for communication must be developed
if Washington is to hear the voices of
state leadership, and vice versa. As it is,
there is virtually no opportunity for
sharing of views among federal and
state legislators or among governors'
education aides and their counterparts
in the U.S. Department of Health,
Education and Welfare (HEW).
Congressional and HEW hearings

and other opportunities for getting state
input into federal policy formulation
are increasingly empty rituals, seldom
enabling Washington policy makers to
hear from governors, legislators, state
budget analysts and others who will

have to live with Washington's
decisions. So long as state officials have
difficulty traveling out of state, so long
as Washington officials do not feel
obligated to seek out the views of im-
portant state policy makers, and so long
as such organizations as ECS, the Na-
tional Conference of State Legisla-
tures and the National Governors' Con-
ference are not regular parties to of-
ficial Washington's considerations, so
long will the federal system remain
seriously out of balance. While the
convening, brokering and com-
municating activities of organizations
such as the Institute for Educational
Leadership are helpful, they are no sub-
stitute for intergovernmental bridge
building on a grander scale.
6. Another necessary organizational

improvement may seem paradoxical at
first glance. For even a limited federal
role in education to operate effectively,
the U.S. Office of Education must be
strengthened in leadership, stature and
services to education. When the USOE
performs far below its full potential,
those who suffer most are likely to be
the very state authorities we would wish
to see enhanced. Junior partner or not,
the USOE is not now adequately han-
dling its share of the load.

The dangers of federal takeover are
real. State and educator defaults

on their responsibilities are often
equally real. The best way to resolve
our difficulties is not, however, to set
the "feds" against the states, and vice
versa, in displays of adversary pyro-
technics. Such conflict and recrimina-
tion can only deflect government at all
levels from the necessary strengthening
of the educational system.

Rather, we must recognize anew that
the federal system means that all part-
ners—senior and junior alike—are
inextricably part of one family. Com-
munication among family members
must be kept continuously open and
vital. Each member must do his proper
share in the recognition that, ul-
timately, the well-being of the whole
depends upon the contributions of each.

4 COMPACT
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Proliferating Federal Regulations:
Is Government Now 'the Enemy'?

Colleges complain about conflicting rules, burgeoning paperwork, and rising compliance costs;
a survey finds institutions spend 1 to 4 pct. of their budgets simply to meet the requirements

By Karen J. Winkler
Last year Brigham Young Univer-

sity announced it would refuse to
comply with portions of federal ag
fit-motive-action regulations.
This yens. Yale University and

Stanford Univeroity raid they might
pass up federal binds rather than go
along with certain requiremenri in
new health-manpower legislation.
Last week, as the Veterans Ad•

ministration was telling college, and
univeroities how to operate under the
new GI Bill, many campus officials
said there WAS no way they could—
or would—comply. Several talked
about posoible court action to eh,
lenge the V.A. rule,
The problems colleges and univer-

sities arc ..11111.118 Ai 111, SIM,-
gle to comply with different, and
often confbeting. government regula-
bons have become a rnajor irritation.
Federal rules have become so costly

TVs Is the first of two articles on
federal regulation of colleges a. ung
versities.

to abide by. many educators say. and
so intrusive into the internal work-
ings of their instltutions, that they
are beginning to look on the federal
government as -the enemy."
-A fundamental change is taking

place in the relationship between
Washington and the nation's colleges
and universities." Harold L. Enar-
son. president of the Ohio State 
versity, said at the annual meeting of

Natienal Associatloa of State
Universities and Land.Grant Col-

thst month.
-Once wc were partners work,.

together to solve national problems.
Now we view cach other with sus:,
<ion. almost as adversaries."
Colleges a. universities arc faced

with rules covering pensions, taxes.
student aid. ocuipational health and
thfety, veterans benefits. They must
comply with affirmative.action regu-
lations issued by the Departments of
Health, Education, and Welfare. La•
bor, and Agriculture; with regula-
tions protecti. the rights of human
subjects in government-finanud re-
search; with strictures guarding the
privacy of student records.

11.E.W. officials estimate at least 40
packages of regulations will he need-
ed to carry our the new Education
Amendments of 1976 alone.
A survey by the American Council

on Education last year found that
institutions of higher education were
spending between 1 per cent and 4
per cent of their operating budgets on
complying with federal requirements.

Reimbursement Inadequate
The government nnYs

live suboidics to help cover thooe
coot, but college and university offi-
cial, say they come nowhere near to
meeting the actual expenoes.
The University of lowa has report-

ed that while it is reimbursed it per
veteran for its paperwork in adminis-
tering education benefits under the
GI Bill, it actually spends S20 per
veteran for the work involved. It
says at also devotes approximately 22
man•hours a week to gathering and
reporting information required by
regulations protecting human sub-
jects in research projects.
The Ohio State University says it

has spent 5250,000 in staff time and
computer charges to comply with
rules protecting the privacy of stu-
dent records. Harvard University es.
timates that in 197445 alone, 60.000
hours of faculty time were devoted to
.mplying with federal regulations.

Even worse than the cost of feder-
al rules. says C. Peter Msgr..,
president of the University of Minne.
solo. io -the real danger that they
will generate so rm. cyniciom a.
fr,oration that wc will lose sight of
the important social goals the regula-
tion., ow ...wed to implement."

College officials say some of the
problems W. 1..CrAi regulations
stem from bad laws. They point most
frequently to the so-called •'Buckley
Amendment.- which was attached to
a bill for elementary and secondary
P.M111011 in 1974 to arie Pore., inn
rieht to S. their children's school
records. Higher education wm in•
chided almost as an afterthought.
The result, college and university

offigials report. has been a bureau-
erotic nightmare as they determine
which records students rnay see.

'Outrageous Intrusion.
A.M. MOM of ,01.1 11 flOW

hrewing. Language in recently
passed hcalth•manpower legislation
gives the Secretary of Health. Edu.
ution, and Welfare the righi to as-
sign a certain number of American
transfer students from foreign medi-
cal schools to U. S. universities.
President Kingman Brewster of Tali
calls the provision "an outrageous
intrusion upon a.dernic self-deter-
mmation."
Washington education lobbyists

thy they arc working "to get n.a.w.
to fix the law when It issues regula-
tions" for carrying it out. They say
the department may try to write the
rules in a way that leaves the institu-
tions as much control over transfer
policies as possible.
Most of the complaints about fed•

eral requirements. however, are di-
rected not at the laws passed by
Congrws but at the regulations that
povernment agencles

..We are very much concerned
about the overall attitude of the resu•
lators,'' says Jerold Roschwalb. di•
rector of federal relations at thc moo.
crib. of land•grant colleges. -Fed-
eral law is born out of compromises
and is therefore necessarily vague.
That has given the CA.1111VC
6. 100 MU. leeway in determining
the intent of Congress...
A work group set up by 14.E.W. to

recommend ways to simplify federal
requirements found that "those who

The Federal Register, where government rules are published.

1 write the administrative Mg.....
have, over the years. assumes] a
dertaafae psa.ture—when in doebt
abok• thaislatiya intent, the mail,
tton write's include every conceiv-
able topic, definition. area of applica-
bility, report and record.keeping re-
quirement. time limit and penalty.-
The work group called the resole.

(11011-Wr1.8 prO.SS ..3”0,2311011
power by the blI.UMACY.-
Educators point to . proposed
w. maul:01°ns barring discrimi-

nation against the handicapped as an

example of mica MAI ooerstep the
law. They say the Rehabilitation Act

laa.r. amen., .n 197, ts a
sing, paragra, length; the pro-
pOSed rules for catryiag a out are
voluminous.H.E.W. has gone beyond
its authority. they say for ems.),
by extending the definition of handi•
,:r,17,sepdhyp,circ:sims not only to

to drug addict's": ParcroTorliCcs;, band 11111°-
mosexuals.

Actually there are two different.
and sometimes inconsistent, sets or

Clash Expected on VA. Rules
Colleges may challenge their constitutionality

A head-on clash betwwertre'Vr
erans Administration and the na•
tion's colleges and universities a,
pears imminent as the result of new
rules the v.a. has wanten.
The rules, which the V.A. began

<ending to colleges this month. are
designed to put into effect a reviseo
GI Bill that Congress passed this
fall.
They would require so much extra

paperwork, a nurnber of college offi•
doh said last week, thin enrolling
students receiving veterans' educa-
tional benefits might be prohibitiaelY
expensive.

Representatives of some education
groups said they will ask the next
Congress, which convenes in Jan,
ary, to amend the law to cancel some
of the new provisions. Failing that.
several college officials said they
might go to court to challenge the
constitutionality of the rules.
The major problem cited by the

educational institutions was a re-
quirement limiting the percentage of
students who can receive veterans'
benefits, federal aid, and institutional
grants to 85 per cent of the enroll-
ment in any given course.
Under the old GI Bill. that rule

oPPlied only to veterans enrolled in
non-demee credit courses. Public
Law 94-502, thy new GI Bill. was
changed on the last night before Co.
gress adjourned to make the provi-
sion apply to all institutions.
At the time. education groups

complained that the movioion would

force they to make excessive counts
of the numbers of students in courses
and would discriminate against in,
tutions enrolling large numbers of
low•incorne persons receiving stu-
dent aid.

in response to the complaints, the
V.A. Car.. wills a StrItS eiouteeev
to the so-called -85-15 ride." How-
ever. the application proccos for the
waivers is so complicated that it is.
"practically impotsible to comply
sMt11,- says Cecil C. Byrd it, direc-
tor of the National Association of
Veterans Program Administrators,
The rules written by the Veterans

Administration say:
• The 85-15 ratio must be comput-

ed for every separate major crepe. 
curriculum in an institution.

P The ratio may be waived for any
course if 35 per cent or fewer of the
students in the course receive veter-
ans' benefits .d the total percentage
of students in the institution receiv-
ing federal basic opportunity grants
and supplemental educational ono.
tunity grants is less than 85 per cent.

P• The ratio may be waived if a
school applies for a -total waiver-
and submits sufficient information on
the -availability of compuable alter-
native educational facilities." the
-status of the school requesting a
waiver as a developing institubon
primarily serving a disadvant.od
population,- the -previous compli-
ance history of the sch.1, including
such factors ao false or deceptive
advertising complaint," and thc
-general effective... of ilic

school's prograrn in providing c.c.
tional and employment ...ant..
to the particular veteran population 0
serves.-

Washington education lobbyists
said that while most institutions
would probably be covered by the
waivers. the paperwork involved in
getting them would bc excessive.

Concern over Privacy Laws
-I•rn also concerned that the rules

violate federal privacy laws,'' said
James A. Gilbert, amociate d.n of
admissions al Castleton State Col-
lege in Vermont. He said the V.A.
had called on colleges and universi•
ties to open all student files for
verification of counts—possibly in
conflict with the "Buckley Amend-
men,- which protects the privacy of
student records.
Mr. Byrd said his association of

veterans' affairs administrstors
thought 111t may be unconstitutional
to say to a veteran, •If you are the
one who makes it 86 per cent. you
.n't take a course."•
He and his colleagues are also

concerned that the critena to be used
to judge an application for a total
waiver would involve the Veterans
Administration in making academic
and other decisions about matters
involving the intemal affairs of eel,
cational institutions.
The new rules are effective Du.
hut the v., 'arid colleges and

aniveroities would have 60 additional
days to file their COPPIs of studento

regulations on thc handicapped—one
proposed by 11.E.W. and one by the
Department of Labor.
Overlapping regulations and the

duplicative paperwork they entail is
one af the biggest problems that
administrators say they face.

ii.r.w., for example. hno as own
standards for insuring that instill,
bons receiving federal research
grants protect the rights of human
subjects. The rides Providc ror MOn
turns.' review committees to pas•
as all resenrch projects. Recently ,
the Food a. Drug Administration—
an agency within 11.E.W.—.1. OU1
W1M OW11 different rules ro, pro-
tecting human subjects. In addition,
the Consumer Product Safety Cc..
mission has still different regulations.

Until recently, the Energy Re-
search and Development Adminis•
fration also had separate rules.
E.R.D.A., however, has just modified
its rules to make them like SI.E.W..S.

iS no longer requiring col-
leges to set up separate review
hoards or keep separate records.

.NotIce of Intent.
Earlier this year, ti.E.W. Secretary

F. David Mathews instituted a poli-
cy of issuing -notices of intent- to
promulgate regulations before the de-
partment actually publiohed the
rules. While representatives of
W'ashington education associations
praise that rnove as an attempt to
give the public • voice in the maul.-
ton-writing process, they say a re.
cent 1101,C of 1,11.1 to publish reran
lations for the new Education
At:Ie.:nen, of 1,6 inc:cutes that

iN sod taking it upon noel` to
change the law.
The notice asked respondents to

put a pnority on programs. the
Washington lobbyists point out—
even though, they orrY. n•n•w• ho'
authority from Congress to decide if
some programs in the law should be
put into efko while others are not.
Nowhere have the problems of

corillmting rules and agency intemr,
lotions been more 'risible than in the
government's affirmative-action reg-
orations. '•Wahout a doubt, the ag
firmative-actian rules have been the
most burdensome.- said one Wash-
ington education lobbyist.

Institutions must comply with reg.
ulations under the Civil Rights Act
of 1964. which was amend. by the
Equal Employment Opportunity Act
of 1972; with the Equal Pay Act of
1963: with Executive Order 11246,
amended loy Executive Order 11373,
with Title IX of the Education
Amendments of 1972, and with the
Public Heahh Service Act.

Agency or. Agency
A recent example of the nature of

the problem:
On Nos 23 the Civil Service

Commission and the DePort.cnl] ci
Justice a. Labor published docu•
mcnts in the Federal RcRts,e, onlitn-
ing practices and procedures that
they want. employers. including
colleges and universities, to follow in
preventing employment discrimina-
tion. On Nov. 24 the Equol Employ-
ment Opportunity Commission re.
published its ovm guidelines—be-
cause it did not agree with the Nov.
23 ones. An E.E.O.C. spokeswoman
said thue were "at I.st 33 differ-
ences- between the two sets
Women'o groups agree that the

government has often bungled the
writing or regulabons, making them
more onerous than they need be. But
they say some of the CriliCISM of the
regulations is a smoke screen to
mask the fact that universities do not
want to comply with parts of the
anti-bias law,

Recently a number of educators
have come up with prolmoolo to ra-
form the regidation•wriiing process
a• it opal, to higher education In
the goveinrnens dm, Mete have
also horn ocveral recent reforms.
aline on :herr gas. IIChl week.
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Editorial

Will Government Patronage Kill the Universities?

Over 100 years ago, John Stuart Mill, in his essay
on "Representative Government," warned: "The
disease which afflicts bureaucratic governments
and which they usually die of is routine. They per-
ish by the immutability of their maxims; and, still
more, by the universal law that whatever becomes
routine loses its vital principle, and having no
longer a mind acting within it, goes on revolving
mechanically though the work it is intended to do
remains undone." Still worse, the bureaucratic
disease has now affected broad segments of Amer-
ican life, in which the country's educational insti-
tutions are perhaps one of its most dramatic vic-
tims. For the colleges and universities—until re-
cently comparatively the freest institutions in
American life—the new federal regulations have
produced, as Earl Cheit put it in a Change essay,
"a new purgatory, right here on earth."

Just how destructive governmental overkill at
the federal and state levels has become has
emerged clearly from a national survey the editors
of Change have just concluded of some of the more
egregious examples of governmental intervention.
Some state governments, if anything, use their
regulatory powers even less intelligently than fed-
eral agencies, though there now seems sufficient
blame to go all around. In our view, little doubt re-
mains that, should present trends of government-
al overkill continue, what were once among the
freest of institutions may soon join those now

most constrained. Increasingly, universities are
expected to operate like state highway depart-
ments and civil rights enforcement agencies. The
consequences are apt to be bitter in disappoint-
ments and institutional heart failures. The time
has come, we believe, to regulate the regulators.
Change has been among those national voices

that have for some years urged the universities to
use their sparse resources more efficiently, to
stand in the forefront of equitable employment
policies, and to open their doors more widely to
women and minorities than other major institu-
tions. And, to a degree, many of these goals are
being achieved within the practical limitations of
means and economy. But as government generally
has become less efficient and more routinized,
even the most liberalizing legislation has been
metastasized into a series of mindless enforcement
and regulatory proceedings that could have come
out of Alice in Wonderland. We agree with Har-
vard's president, Derek Bok, when he recently ob-
served that we stand at "the threshold of an era
of scarcity and restraint in which the deficiencies
of Government cannot be papered over by con-
stantly rising levels of prosperity."
The toll imposed on the universities and colleges

is beginning to mount precariously. The cost is
not in dollars alone, but in legislative and execu-
tive mindlessness that any sane citizen and tax-
payer would find difficult to comprehend. The ex-

amples are legion, and the fol-
lowing were chosen simply to
illustrate the dimensions of the
calamity:

• This year's total cost to
higher educational institutions
of federally mandated programs
alone is estimated by Change at
S2 billion—or the equivalent of
the total of all voluntary giving
to institutions of higher educa-
tion.

• Some federal agencies play
a cat-and-mouse game with col-
leges and universities, giving
them, in effect, as little as one
week's notice to comply with
complex regulations and leg-
islation.

Government
and

Academic
Vitality

 MEOW

REPRINTS
This editorial and Earl Cheit's ar-
ticle "What Price Accountability?"
(November) have been combined
in a special reprint for mass dis-
tribution to campuses and govern-
ment agencies. Free single copies
may be obtained by sending a
stamped, self-addressed envelope.
For additional orders, see inside
back page.
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• At the state level, we estimate that with
every new bureaucrat added to the legislative or
executive payroll to oversee postsecondary edu-
cation, another three college and university ad-
ministrators must be added in a typically popu-
lous state.

• In one state, payment voucher applications
were rejected because a college folded them
wrong; in another, a governor and his staff have
taken over virtual line-by-line veto power on uni-
versity budgets; in another, state legislators add
punitive riders to athletic scholarships because
the state university rejected their sons for qualify-
ing scholarships. In one state university, the man-
dated replacement cost of toilet seats with "split"
models amounted to S35,000. Another spends
SS,000 on state-mandated advertising for each
new university regulation.

• "Affirmative Action" advertising, federally
imposed on the colleges and universities, is now
estimated to cost institutions at least $6 million a
year, though few professional placements ever re-
sult from such national advertisements.

• The Internal Revenue Service is now threat-
ening to withdraw tax-exempt status from any ed-
ucational institution—private or public—that
does not practice "equal opportunities" in its re-
cruitment of students.

• Other governmental agencies demand count-
less bits of useless data, from the names and ad-
dresses of all incoming students to a detailed anal-
ysis of how faculty spend their time. Follow-up
data of recent alumni must now be compiled and
published for the benefit of student applicants,
while some states demand a complete accounting
of every professional membership fee, every jour-
nal subscription, and every gross of paperclips
spent by an educational institution, down to the
last dollar.

• State accountability requirements often par-
allel federal requirements, but often exceed them,
duplicating and triplicating data collection and re-
porting-out procedures. And regional offices of
federal agencies—particularly those of Health,
Education and Welfare—will often go beyond
those requirements mandated by Washington,
thus creating further havoc in some regions of the
country.

These and many other horror stories appear to
make up merely the tip of a colossal iceberg. The
question must now be raised as to whether all such
governmental medicine may not eventually kill
the patient, a result which not even the most
single-minded bureaucrat had intended. We agree
with Congressman O'Hara, chairman of the House
Subcommittee on Postsecondary Education:

"Surely we have learned in the past two years,"
the congressman said in regard to HEW's new
Title IX regulations, "that however laudable the
goal, we cannot trust in the limitless goodwill of
government—that agencies that are charged with
carrying out the law have an almost irresistible
tendency to go beyond the law, and that we have
to maintain constant vigilance to see that they
stay within it."
The burgeoning cost of compliance is difficult to

assay. Both federal and state agencies and the
laws they must monitor are now so multiple as to
defy the imagination. And time and again, honest
answers from educators were not forthcoming in
Change's search for the facts, since they feared
retribution and further governmental interference.
One of the most prominent educational leaders in
the country pleaded, "We are in a very sensitive
relationship with the Office for Civil Rights,
HEW, in connection with our desegregation
plan.... I am sure you will understand the sensi-
tivity of this matter, and I therefore ask that you
treat this as a personal communication to you."
An official of a midwestern private college

writes, "It would be unwise for us (and perhaps
any other single institution) to bear the brunt of
an article of this kind. As a matter of fact, we feel
that we in particular should maintain a low profile
on this kind of thing, since we have maintained up
to now a remarkable degree of freedom from in-
volvement with the Federal Government." A pres-
ident of a major research university who had stood
in the forefront of the civil rights battles of the
sixties confided that "we are all beginning to act
like the Good Soldier Schweik." One of the Big
Ten university presidents characterized the blan-
keting of regulations as "unreal" and "straight
out of Kafka."
The blanketing of regulations is not directed

specifically at the universities, of course. But busi-
nesses can pass along the additional costs of com-
pliance to the consumer, while public services like
educational and medical institutions find such
pass-along economics far more difficult. And v/hile
' the intent of much current social legislation lies in
the public interest, it cannot be demonstrated that
the resultant costs and administration represent a
fair burden, and that such institutions can be
pushed into repentant behavior by regulations
rather than by law. It is, in the process, no longer
government by consent, but by decree, and both
regulator and those regulated are the hapless
losers.

Twelve major pieces of federal legislation now
govern various aspects of college and university
behavior, and each opens up worlds of bureaucrat-
ic entanglements:
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Equal Employment Opportunity
Title VII of the Civil Rights Act of 1964,
as amended.

'Equal Pay Act of 1963.

Affirmative Action
Executive Order-11246, as amended, issued in
1965, amended to include discrimination on basis
of sex, 1967.

a- Age. Discrimination in Employment Act of
1967, as amended.

Mizzimum Wage
Wage and Hour Law: The Fair Labor Standards
Act of 1938, as amended (ELSA).

Unemployment Insurance
Social Security Act—Employment Security
Amendments-1970.

• Social Security Tax Increases
Social Security Act—Employment Security
Amendments-1970.

Benefits—Health Maintenance Organizations
(ILMOs) Health Maintenance Organization Act
of 1973.

Pensions—(Note: Public institutions excluded)
Employment Retirement Income Security Act
of 1974 (ERISA).

so- Wage and Salary Controls
Economic Stabilization Act of 1970.

The Occupational Safety and Health Act of 1970.
1.- Environmental Protection

Regulations implemented under several laws by
the Environmental Protection Agency.

An analysis of the cost to colleges and universi•
ties of implementing federally mandated social
programs has just been completed by the Ameri-
can Council on Education (ACE). It makes intei.
eating reading. Using six representative institu-
tions, the ACE study found that 1975 costs to in-
dividual institutions represented between) and 4
percent of their respective operating budgets, and
have increased ten- to twentyfold in the last de-
cade, rising much faster than total revenues. "Re-
sults of this study," the ACE report summarizes,
"point toward the generalization that the residual
effects of implementing federal social, manpoiver,
science, and tax policies have a greater financial
impact on higher education than do coherent fed-
eral education policies. Some of these impacts on
higher education which flow from policies in areas
of express national interest are intended, some are
unintended, and some are scarcely recognized."
Many federal and state agencies have philoso-

phized that since the carrot has not worked for
academic institutions, the stick remains the only
alternative. But while there has been evidence of
noncooperation between a few institutions and the
regulators, it reflects, in our estimate, a small

12 Editorial

minority. To threaten and cajole as a surrogate for
mutual respect is hardly a reassuring commentary
about democratic institutions, academic or gov-
ernmental. And the resultant cost of years of mu-
tual distrust is simply incalculable.
Many of the present animosities stem from re-

peated charges of governmental agencies provid-
ing insufficient lead time for either compliance or
program applications. One of the more notorious
examples of such bureaucratic bungling was re-
ported in the September 1975 issue of Change (see
Richard A. Lester, "The Equal Pay Boondoggle").
We decided to look further into the record, tracing
a number of programs announced by the U.S. Of-
fice of Education during 1975. Seven programs are
cited here, with the date of the first announcement
published in the Federal Register, and the re-
quired filing deadline:

Bilingual Education (FY '74 moneys), July 17
(August 23); TRIO (Talent Search, Upward
Bound, Specialized Services for the Disadvan-
taged), November 29 (January 10); Fulbright-
Hays Language & Area Studies, December 17
(January 17); Teacher Corps, December 16
(January 20); College Library Resources (later
extended), December 26 (January 29); Public
Service Education, March 24 (May 5); and Com-
munity Service & Continuing Education, March
25 (May 7).

While the period allowed the bare minimum of
35 days, the actual program time available to in-
stitutions is of course considerably less: Institu-
tions must wait for the mailing receipt of the Reg-
ister, and appropriate application materials must
then be applied for. And if the smooth working re-
lationship between the colleges and the Office of
Education hangs by the slender thread of the
United States Postal Service, one can easily imag-
ine the fragility of the entire process. Once re-
ceived, a growing number of federal guidelines are
simply impossible to comprehend. Even a $5,000
grant can have attached to it applicable regula-
tions reaching 100 pages or more of bureaucratic
fine print, and regulations are frequently amended
from year to year, even though the p-ant period
may extend over a period of several years.
A more dramatic example of the quixotic nature

of this process occurred recently when HEW in-
formed colleges and universities, albeit too late, of
the availability of $375 million in grants under
Title X of the Public Works and Economic Devel-
opment Act. With but few exceptions, most insti-
tutions did not even know of the availability of
these grants until HEW's September 9 deadline
had passed. All requests for an extension have
been rejected.
To savor the frequent frustrations engendered

in working with governmental agencies, we shall
cite a rather characteristic sequence of events hap-

a
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pening around the country. "We were attempting
to submit a document under a deadline of
4:15 p.m. to a certain field office in (city)," reports
one state college president. [It was not the Office
of Education.]:

Because of difficulty with the mails, we chose on
Wednesday to hand-deliver the package via
someone on our campus who would be going to
the San Francisco area. We located such a person,
who had flight reservations out of Los Angeles
International Airport at 12:45 on Friday after
noon, with scheduled arrival at San Francisco
International Airport at 1:45. We notified the
Western Field Office that we were using this pro.
cedure, and that our completed proposal was in
hand and ready to go. On Friday morning, [the
airport] became completely fogged in, and the
flight (with our proposal aboard) did not depart
until 3:00, arriving at San Francisco Interr.a-
tional at 3:52. Our emissary telephoned the
Western Field Office to indicate that we were
waiting for a rental car and would be there as
soon as we could dear the airport. We arrived at
the appropriate desk in the Western Field Office
at precisely 4:35(43 minutes after arriving at the
airport, and 20 minutes after the announced
deadline of 4:15).
The specific person at the agency was not even

there—she was said to have walked out at 4:15.
We gave our papers to a gentleman who said he
would tell the appropriate person how diligently
we had tried to overcome adversity and arrive on
time. But the papers were subsequently returned
because they were "received too late."
Our questions are obvious. Why an unrealistic

deadline on a normal working day of 4:15? What
is the problem with 5:00? What is the reason that
normal courtesy and consideration cannot be ex-
tended to people who are traveling 400 ruiler
when the individuals are "checking in" by tale
phone at every step of the way? And what differ-
ence is there in fact between a deadline of Friday
afternoon or a more realistic time on Monday
morning—when nothing was done with the pro-
posals over the weekend? And finally, where is
the human quotient in such an obstinate bureau-
cratic process that cannot yield a bit in structure
to accommodate uncontrollable extraneous cir-
cumstances when such conditions are known to
exist?

Such events illustrate the unreasonableness and
arbitrariness with which some governmental
agencies now seem afflicted. And increasingly,
federal demands for accountability affect private
and public institutions alike. The proposed regu-
lations of the Internal Revenue Service that would
determine whether tax-exempt organizations have
racially nondiscriminatory policies in terms of
their student bodies occasioned this letter of pro-
test by Stanford University President Richard W.
Lyman to Treasury Secretary William E. Simon:

(Continued on page 60)
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Editorial

(Continued from page 13)

At the very least, the IRS proposals are obliv-
ious to the web of regulations that already exist
[in the case of Stanford]. Stanford, which is quite
representative of others, is monitored for various
purposes by HEW, the Department of Labor,
EEOC [Equal Employment Opportunity Com-
mission], and the State of California Fair Employ-
ment Practices Commission.... The [IRS] proposal
would have every private institution keep for
three years its applications for admission, for fi-
nancial assistance and for employment. Further, it
would require that in all cases in which an appli-
cant is rejected a record of the reasons for rejec-
tion be made and kept. Let me give you some idea
of what that would involve at Stanford, which is
after all not a very large institution.

Applications for admission to the freshman
class that entered in the Autumn of 1974 num-
bered 9,373. Of that number about 2,000 were of-
fered admission. There was an additional group of
1,747 applicants for admission above the freshman
level. In our graduate and professional schools
there was a total of 17,689 applications for admis-
sion; 3,844 were successful. At the extreme was
the Medical School with 4,553 applicants for 158
offers of admission, and the Law School with 3,165
applicants for 460 offers of admission.
"While it is clear," replied Secretary Simon,

"that the Internal Revenue Service must dis-
charge its duties faithfully and fairly, I believe it
can do so without imposing duplicative and ex-
pensive administrative burdens on private uni-
versities."
A more preemptory response to such gro'wing

incursions has more recently been given by the
trustees of ultraconservative Hillsdale College in
Michigan, which has consistently rejected federal
funds for fear of governmental interference. But
since October, even independent colleges are de-
fined as federal recipients if any student receives
governmental loans, grants, or veterans' benefits.
"Rather than allow such a federal takeover of our
campus," vows Hillsdale President George Roche,
"we are prepared to refuse compliance with the
government edicts now proposed. None of us
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at Hillsdale underestimates the power of the fed-
eral government to harass and possibly destroy
those who do not comply, but we feel the fight
must be made if independent education is to en-
dure in America."
For different reasons, Brigham Young Univer-

sity has challenged the federal guidelines barring
sex discrimination. "Where we believe the regula-
tions are unconstitutional," announced the deter-
mined trustees, "or illegal and where they prohibit
or interfere with the teaching or practice of high
moral principles, we will not follow them."
There are a growing number of cases where fed-

eral and state regulations affecting university life
can be considered nothing less than ludicrous.
New federal guidelines concerning affirmative ac-
tion for the handicapped—welcome legislation, in
our opinion—require as part of the internal dis-
semination of information to employees the con-
duct of "sensitivity sessions" for all university
and college employees. Department of Labor em-
ployees, it seems, have been suffused of late with
sensitivity training. "If the Department of Labor
needed it," avers one DoL administrator, "the
country does, too." The prospect of having uni-
versitywide sensitivity sessions on any topic sure-
ly remains a challenge for the doughtiest of uni-
versity leaders.

Similar bureaucratic tours de force abound: The
University of Illinois recently built a new walkway
with a railing required by new occupational safety
regulations. But the railing was 37 inches high,
while the regulations called for 42 inches. The uni-
versity estimates that it would cost $24 million to
bring this and other occupational hazard regula-
tions into line, including the replacement of toilet
seats.
Under new rules promulgated under the guaran-

teed student loan program, educational institu-
tions are required to survey the status of last.
year's graduates. Total cost to the institutions is
estimated at $25 million a year. And HEW's disas-
trous "Berkeley Plan" for affirmative action is es-
timated to have cost the universities $250,000 in
administrative costs alone. The cost to universi-
ties of students inspecting their college files, per-
mitted under the recent Buckley Amendment, is
estimated at several hundred thousand dollars a
year.
Beyond costs, there is, of course, the never-end-

ing prospect of paperwork. On the federal level
alone, more than 100,000 agency employees are
now occupied with the writing, reviewing, and en-
forcing of regulations. The number of government
forms, according to one estimate, has risen to
5,146, exclusive of tax and banking forms. One
government authority puts the cost to consumers
of federal regulatory programs at S130 billion a
year, or well over three times that spent on all of
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post-high school education combined.
For the colleges and universities, the more men-

dacious aspects of complying with socially bene-
ficial programs are particularly vexing, since most
educators are ideologically in favor of their legis-
lative intent. But their full act of compliance may
kill them in the end. Far better data must now be
generated by educational circles to make a public
case for a retreat from this high watermark of gov-
ernmental excess. -Nor should university pro-
grams, such as equal pay in grade, or ethnic or
minority curricula, be included in the cost of doing
business with government. These activities should
be carried on in any event, regardless of govern-
mental pressures.
There will also be temptations to exaggerate the

high cost of compliance. But a voluntary and hon-
est accounting of their public business and perfor-
mance will in the end win the case for the univer-
sities. Even in unreasonable times, and among un-
reasonable men, the sanity of sheer logic will in
time prevail. It is as much up to the leaders in edu-
cation as to government to decide what consti-
tutes reasonableness and what does not. Thus far,
education has not yet made its case to everyone's
satisfaction. It is high time that it does.

Responsible officials in legislative and executive
offices, both in Washington and in the state capi-
tals, must forthrightly recognize the distinction

9t
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between reasonable governmental oversight and
the pettiness into which matters can so easily de-
scend when governmental restraint is replaced by
capriciousness. The universities cannot be run any
more like state highway departments than can a
state legislature. Nor are educational institutions
the private fiefdoms of a governor or a legislator
hell-bent on cost cutting and on penalizing the
pointy-heads in the universities.

It is the cumulative effect of legislation piled
upon legislation that now threatens to kill the uni-
versities. It is thus the whole fragile organism
that is at high risk, and the wisest leaders in
Washington and in the state houses must now
come forward to avoid the destruction of their ed-
ucational institutions.
The President has just asked for another $6-mil-

lion appropriation for his Federal Commission on
Paperwork. We would suggest that the answer to
the problem lies not in the In and Out boxes of
bureaucrats, but in the brains of people who
should know better. In view of the widespread
damage that has already occurred, particularly in
regard to our educational institutions, perhaps the
best advice to be given to government zealots is,
"When in doubt, do nothing!"

Restraint, one needs reminding, is still the only
guarantor of the survival of democratic institu-
tions.

—G.W.B.
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What Price
Accountability?

by Earl F.Cheit

The new regime in higher education is one of re-
view procedures, regulation, litigation, and

demands for information. Together these now ac-
count for so much of the energies and attention of
college and university officials that the whole
House of Intellect could soon be buried in an av-
alanche of paper. The public events of higher ed,
ucation now deal less with its goals tharLwith its
regulation. Meeting external demands for infor-
mation and compliance with regulations has be-
come a principal concern of institutional life. It is
no longer surprising when the report of a college
counsel is the longest item on the trustees' agenda.
What is surprising is how quickly things

changed, and with what inevitability the new
order of things has been accepted. The issue now
is not whether higher education needs to be made
accountable, but whether the accountability
movement itself can be made accountable. Signs
of this new age surfaced, to give but one example,
in the Higher Education Amendments of 1972 —
Section 503, which specified a formal procedure for
regulation making. Then, in 1974 the National
Commission on the Financing of Postsecondary
Education (see Change editorial, March 19741,
created by the 1972 amendments, urged as its ma-
jor recommendation definition and collection of in-
stitutional unit cost data at the national level; the
new era of regulation had arrived. Happily, college
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and university officials defeated that recommen-
dation. In the long bureaucratic war, however,
they would suffer defeat.
To illustrate what is going on, one only need

look at education's traditionally "slowest" time,
the month of August. For many officials of the
nation's colleges, universities, and educational
associations, this year's August calendar began
not with a vacation but with a fast trip to Wash-
ington, D.C. Their purpose: not to talk about the
vision of universal access or pure research, but to
tell a Senate Subcommittee on Education that
procedures for complying with federal regulations
had become so costly that new regulations were
imperative. In part, these should include budget
provisions to reimburse institutions for costs they
had already incurred in complying with a variety
of regulations, such as the one on student aid.
Furthermore, they urged that new measures clear
up misinterpretations of congressional intent in
the administration of existing regulations. The
matter is now under review.
No sooner were these hearings completed than

it was time for a larger number of officials to rush
to Chicago for a special national meeting, this one
called by collegiate institutions themselves in
order to deal with complex internal regulations for
athletics. There, after several days of vigorous de-
bate, leaders of these institutions adopted regula-
tions that reduced from 105 to 95 the number of
permissible scholarships for football, and ruled
that a home team may suit up only 60 players, a
traveling team only 48. Since the existing regula-
tions do not cover games played on neutral tern -

6
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tory —such as a Penn State-Temple University
game played September 6 in Franklin Field, Phil-
adelphia — even further regulations will be re-
quired. An official ruling declaring Temple, a
Philadelphia team, the visitor, was being appealed
to the NCAA when a federal court enjoined en-
forcement of the 48-60 rule. More appeals and
rules are planned.
In the meantime, officials hurried back to

Washington for the third week of August, this
time for affirmative action hearings focusing on
Executive Order 11246, and Department of Labor
Revised Order No. 4. Two and one-half days of ex-
pert testimony seemed to produce the consensus
that colleges and universities should not follow
the formula that led Berkeley to conclude that by
the year 2000, its faculty needed to include 1.38
blacks in social welfare, 0.19 women in engineer-
ing, 1.4 orientals in architecture, and 0.05 native
Americans in drama. New directives will seek bet-
ter approaches, to which end further hearings were
held in September and October.
This Washington hearing on affirmative action

was not as heavily attended as had been expected.
Some college and university officials no doubt
used the time to get ready for the September and
October hearings. Others may have been more in-
terested in the National Student Congress ses-
sions dealing with another recent set of regula-
tions concerning access to student information.
That meeting on student information regula-

tions, also held in Washington in mid-August,
featured a federal official of increasing visibility in
higher education— HEW's Fair Information Prac-
tices Director Edward Gleiman. Mr. Gleiman
allowed that the Buckley Amendment on student
access to college files was, at best, vague. But he
offered hope for the future. By the end of the year,
he promised, new regulations will be out. However,
he and his staff of four must first complete their
study of over 6,000 inquiries. And that will take
time, according to a recent interview with another
federal official of increasing importance to higher
education, the Regulations Coordinator of the Of-
fice of Education, Neal Shedd.

Co much for national events for August, admit-
%11P tedly an off-month. The on-going state busi-
ness of reviews regulation and demands for infor-
mation would have been enough to keep a college
official tied to his desk the whole month. Along
with considering new programs, existing pro-
grams must continually be reassessed. This prac-
tice will increase in an era that demands change
through reallocation rather than growth. In addi-
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tion to preparing for program reviews, campus of-
ficials will be making appeals from the decisions
based on earlier reviews.

Along with these reviews and regular fiscal au-
dits, a new type of review or audit is coming into
use. In the first report to come out of his illumin-
ating study on state budgeting for higher educa-
tion, Lyman Glenny found that, of the 17 states
studied, "14 had separate executive or legislative
staffs that did policy-oriented performance or
evaluation audits, as distinct from routine fiscal
audits. These performance audits consist of spe-
cialized assessments of specific topics rather than
overall institutional evaluations. In most in-
stances, these separate audit staffs have made
performance studies of higher education institu-
tions. Performance audits have proliferated during
the past five years and existing staffs are becom-
ing larger. The role these staffs play in budgeting
for higher education will probably grow increas-
ingly important." No one could be blamed for
staying home on campus to try to cope with the
full implications of this new review procedure.

With August business attended to, the leaders
of the nation's colleges and universities could turn
to September and not even notice the difference.
In the new way of things, September was less a
break from August than an extension of it. Sep-
tember always brings the next installment of all
the above business, plus the other routine academ-
ic pleasures: allocation formulas, 1202 commis-
sions, CETA funds, OSHA rules, the bankruptcy
code on student loans, FTC regulations on adver-
tising, BEOGs and SEOGs with too many limits,
and SSIGs with too few funds. And this list repre-
sents just a small sample.
Such fevered administrative activity defies sim-

ple description. But it suggests one clear conclu-
sion: Higher education may be a faded passion of
the 1960s, but it is a fully established bureaucratic
enterprise of the 1970s. In 1972 the Office of Edu-
cation published a total of 32 documents in the
Federal Register. In 1976, it expects to publish.
270 official notices and regulations. If it continues
at this rate, in just five years, the number of pub-
lished federal regulations alone will exceed the
total number of colleges and universities. A new
purgatory, right here on earth.
Just a few years ago, higher education was ac-

cused of being the servant of the Department of
Defense. Today, it is fast on the way to becoming
its bureaucratic equal. Defense leads higher edu-
cation in hardware; I rate it a draw in software.
But when it comes to acronyms, higher education
has the margin of overkill. Our active vocabulary
now includes NCHEMS, SHEEO, HEGIS,
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WICHE, SREB, NEBHE, FIPSE, FISL, and
ACNE, as well as others which I will spare the
reader.
On the bureaucratic bottom line, at least, the

stock of higher education is rising. I refer, of
course, to staff. There are bureaucratic staffs on
state legislative committees, state executive office
budgets, state departments of education, state
budget offices, and state legislative audit offices:
in an impressive variety of federal offices, legisla-
tive and executive; in state higher education sys-
tems, on coordinating boards, governing boards,
and planning agencies; and, of course, their neces-
sary counterparts in multicampus systems and on
individual campuses. The total number of these
staff persons must surely rival the number of per-
sons actually teaching. If not, they will soon. Fac-
ulty numbers are declining, but staff size and the
number of paper shufflers are increasing.

All this stands in sharpest contrast to the char-
acter of higher education as it was shaped by the
Populism that began before the Civil War and as
it has developed for well over a hundred years. The
view that what was worth doing for an elite was
worth doing for others had combined with an even
older belief that the nation's welfare depended im-
portantly on higher education. These national sen-
timents produced a movement which created phe-
nomenal growth in American higher education.
With depression, war, and periods of anti-intellec-
tualism, that movement had its ups and downs
but probably reached its peak shortly after that
Cold War day of October 4, 1957, the day that the
Soviet Union launched its Sputnik. In a famous
message, President Eisenhower told a nation con-
cerned about its scientific lag in schools and col-
leges, "Our schools are more important than our
radar warning nets and more powerful than the
atom."

If an important national official had made a
speech about higher education today, his text
might well have been, "Although procedures for
defining the federal state interface have not been
finalized, new regulations are planned. Our goals'
are to improve planning, governance, and ac-
countability. All that stands in the way is a better
data base, which, based on uniform definitions,
and processed by a better information system, can
be made operational soon."

W hat has happened to the vision, the great
goals, the movement that produced our col-

leges and universities? Public officials have taken
the goals very seriously and most states have
taken formal steps to adopt them as state goals

for higher education. Consider three states in
widely differing sections of the country: New
York, Indiana, and Washington. In its report sub-
mitted to Governor Rockefeller in 1973, the Kep-
pel Commission examined official actions of the
governor, the legislature, and the board of regents,
and showed that these comprised for New York
five basic policy goals.

1. Every New York State high school graduate
with the desire and ability to pursue postsecond-
ary education should be provided full opportunity
to do so without regard to financial ability, sex,
race, or geographic residence in the state.

2. Diverse opportunities should be available to
students to pursue postsecondary education. A
pluralistic system of postsecondary education
should include institutions which are large and
small, public, private and proprietary, traditional
arid experimental, urban and rural, and should
have programs ranging from noncollegiate and
vocational to the most advanced scholarly and
professional fields. It is essential that both pri-
vate and public sectors be kept strong in order to
encourage maximum diversity.

3. Genuine freedom of choice should be pro-
vided to students to select the institutions and
programs most appropriate to their needs and
abilities and at whatever time in their lives fur-
ther education is needed.
4. The overall quality of postsecondary educa-

tion in New York should be maintained, and im-
proved.
5. The size, complexity, and cost of the state's

system of postsecondary education require effec-
tive statewide governance, planning and coordin-
ation, and concern for the most effective use of re-
sources. Institutional initiative within this frame-
work must be maintained and strengthened to in-
sure achievement of this goal.

8

•-•



87

The Indiana postsecondary education Master
Plan sets forth the four policy objectives of that
state as follows:

1. to preserve and strengthen the vital instruc-
tional, research, and public service functions per-
formed by Indiana's statewide system of post-
secondary education:

2. to assure the availability of education pro-
grams that, meet both the overall needs of society
and the differing requirements of diverse indi-
viduals;
3. to promote the welfare of Indiana's citizens

and to ensure continued State progress; and
4. to utilize the valuable educational resources

of the independent postsecondary institutions in
Indiana.

In the State of Washington, a study commis-
sion in 1972, under the auspices of the Academy
for Educational Development, reported that:

There is no officially adopted statement of goals
for postsecondary education in Washington, but
legislative action, constitutional provision, and
statements of educational leaders converge to
suggest an implicit set of goals for the system.
These sources warrant the inference that Wash-
ington wants a higher education system char-
acterized by:

1. Accessibility for all citizens who can benefit
from postsecondary education to programs that
accommodate their particular needs and talents.

2. Equity both as to access by facilitating par-
ticipation and equality of opportunity and in ap-
portioning the costs among users and taxpayers.

3. Responsiveness to the particular needs of in-
dividuals and to the state's requirements for tal-
ent and service.
4. High quality to be achieved in part through

diversity, autonomy and accountability.

Furthermore, we infer that the system should
work toward these goals with maximum efficiency
and effectiveness.

The main themes of these three state documents
are remarkably similar. They emphasize access
and opportunity for students; strength for institu-
tions; diverse forms for the needs of citizens; and
efficient use of resources.
One answer to the question, What happened to

the vision, the goals, the movement?, is that
growth and progress have converted it into a vast
bureaucracy, that for vision to move toward real-
ity, some procedure and regulation are inevitable.
In finances, for instance, much of the regulation
concerns funds appropriated to extend access.
This view holds that the burgeoning of higher ed-
ucation necessarily involves all levels of govern-
ment; in the progress toward goals, regulation
and administration become increasingly neces-
sary.

9

But others argue that the current bureaucratic
situation is the result not of progress but of the
shortcomings of higher education: without regu-
lation and bureaucracy higher education could ful-
fill neither its "traditional" goals, nor its new so-
cial missions, such as efficient use of resources and
affirmative action. Other big issues, such as who
attends, who benefits, who pays, and why go at
all, have not been settled yet either. Under this
argument, regulation is a necessary price if higher
education is to accomplish its missions.
What do we do with the growing bureaucracy

that has replaced the American higher education
movement? Max Weber taught us that progres-
sive "rationalization" is an inevitable character-
istic of modern life. But we still have to contend
with a situation in which procedure begins to dom-
inate ideas, where the costs of regulation and re-
view alter educational priorities, where the main
events of August and every other month become
increasingly technical issues, where the very lan-
guage of higher education becomes the province of
specialists.

I f ever there was a period for stock taking, for re-
appraisal and consolidation, this is it. Educa-

tors must first of all admit that regulation and re-
view have come about largely because of their own
failures, for example, in the field of affirmative ac-
tion. It is too late to turn the clock back and ex-
pect bureaucracy simply to disappear. Where
issues of access and employment opportunity are
concerned, the least persuasive argument against
regulation is the desire to do business as usual.
Experience reveals that no foe resists conquest
more aggressively. After a year's efforts to reduce
bureaucracy, a Federal Communications Copmis-
sion special committee just reported no progress.

Although not all advocates may agree that this
is a period for taking stock, the institutional par-
ties might. Federal agencies are far behind in their
work. Regulations on National Defense Student
Loans and work-study—almost four years over-
due—are not out yet. The Carnegie Council de-
scribed the regulatory situation in affirmative ac-
tion as chaotic. The Office of Education cannot
catch up with the Guaranteed Student Loan pro-
gram—so millions are being paid out in overbill-
ings. In research funding, instability is as much a
problem as outlays, and staying with one theory
for a while could be helpful.

Colleges and universities are struggling to ad-
just to reduced growth under extraordinarily dif-
ficult financial circumstances. They are just be-
ginning to identify the costs of mandated pro-
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grams and will need time to incorporate their find-
ings, if the programs are to have real meaning.
/The states need to reexamine important tradi-
/tional goals in their new context. Despite the large
federal role in higher education, states will play
the basic role of planners and hinders, and should
have the time and opportunity to participate more
actively in the formation of federal policy on high-
\ er education.

Although historically the basic relationship of
higher education to the state is sound, increasing
regulation and review pose questions. Individual
states have built their relationships on the most
sophisticated legislative procedure in democratic
government—the self-denying ordinance, by
which states created and funded colleges but had
only limited powers of review and control. Increas-
ingly, it appears that the self-denying ordinance is
being amended to give states increased review and
regulation, but not in response to a conscious new
theory, or the vision of larger goals. How should
the self-denying ordinance be amended? What
should the new relationship be?
In the case of the nation state too the relation-

ship is changing. Historically the federal govern-
ment performed a role as planner or entrepreneur
only in the case of the service academies. Other-
wise, it restricted its role to that of purchaser of
higher education services. Now, as a very large
purchaser of education, it is beginning to insist
that purchases be made increasingly on its terms.
How far should this power extend? What are the
principles that define its limits?
Unless academics analyze and understand this

strategic situation, these larger questions will get
lost in the rush of regulation and review. Some is-
sues—for example, the role and the future of re-
search universities—never even get discussed.
The rise of this bureaucratic presence tends to re-
strict the horizon, and make short-run considera-
tions most important. Bureaucracy not only
changes the time perspective, but eventually de-
velops its own goals. In his study of the antitrust
movement, Richard Hofstadter shows that the
transition from movement to bureaucracy meant
also the change in priority of goals, with the con-
trol mechanism itself assuming new political and
social importance.
The next five years will be crucial for bringing

bureaucracy and higher education to terms. These
are key years of declining growth in higher educa-
tion enrollments. The levelling of enrollment
growth and eventual stability should have been
reached by the end of that time. Since adjust-
ments to declining growth are more difficult than
maintaining stability, this period will bring the

most important internal adjustments, and the
need for self-help and local initiative will be
greatest.

If the new political style in the state houses of
Massachusetts and California reflects future
trends, the conditions that foster self-help and lo-
cal initiative will become increasingly important.
People who today are thinking in terms of strong,
centralized state boards of education are likely to
find that an outdated idea five years from now.
Academics must assume that there will be no

"truce" between higher education and its patrons
who are demanding regulation and review. But the
leaders of colleges and universities must them-
selves keep the goals of higher education alive in

I
public discourse, restating them in their new con-
text. Educators will find an unexpected source of
help in the sophisticated, responsible critics who
are currently raising questions about the value of
investment in a college education in general, and a
liberal education in particular. Academics have al-
ways assumed they knew the answers to these
questions; now they are forced to state them con-
vincingly.
Academics must work to make the accountabil-

ity movement accountable. Information is not
free, or even inexpensive, and they should insist
that it be treated as a valuable resource. The
American Council on Education study of the costs
of mandated social programs is an important first
step toward identifying the impact of new pro-
grams. But except for their cost burdens, we know
almost nothing about the impact of review pro-
cedures. Yet much information required in the
name of review procedure and accountability is

10



89

not used in the resource allocation process.
Even if no truce is in sight, academics must pro-

mote the discussion of what the terms of such an
arrangement might be. Instead of increasingly
complex webs of procedural relationships and of-
ficial regulations, now in the hundreds, and soon
in the thousands, are there not a small number of

performance criteria, fiduciary and procedural
standards, that would permit measurement of pro-
gress toward important goals, yet not require
progressively greater governmental regulation?
The time to turn that tide is now, before the edu-
cational establishment collapses under the weight
of its own paperwork.

Reprints: Single reprints are available free on receipt of a self-addressed, stamped en-
velope. Two to ten copies are available at 81.50 each; or 75 cents each for over ten
copies, postage paid. Write to Change, NBW Tower, New Rochelle, N. Y. 10801.

This material may be reprinted at will. Credit line should read: Reprinted from Novem-
ber and December, 1975, Change Magazine, NBW Tower, New Rochelle, New York.
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Mr. BUCHANAN. Thank you, Mr. Chairman.
Mr. O'HARA. If I could take up a variant of the complaint Mr.

Buchanan just noted, the complaint about some of the detail and
perhaps unnecessary information required on applications under one
program or another, I want to call your attention to the fact that
Congress in trying to reduce that problem. For example, here in the
co-op education provisions, the new title VIII, section 802, we go
ahead and we made some changes that I would like to call your
attention to 802 (b) , (4) for instance, is a replacement of the 03 that
provided for the making of such records in such form and contain
such information that the Commissioner may reasonably require and
so forth and so on.
We tried to cut that down, providing instead that the applicant

should keep such records that are essential to insure that the program's
activities are conducted in accordance with the provisions.
We have done that in other places, as well, and I am sure you are

aware of it. We are serious about that, too.
We think that you are, in many of these application procedures,

requiring information which while interesting and useful, it is in
excess of what is really essential in these things. It is causing a good
deal of difficulty for institutions and applicants. The most recent one
that came to my attention was part of another act, the new Public
Works Employment Act. In order to assure that they were meeting
the nondiscrimination requirements, applicants were asked to provide
all kinds of things. They wanted a case history of every complaint
that had ever been made against the applicant on the basis of
discrimination.
You can imagine. I heard from a major university, one of the

largest in the country, saying, "We have had, with 40-some thousand
students, I do not know how many thousand faculty, staff, employees,
and over the last half dozen years, we have had a whole load of
complaints. How come we have to complete an application that goes
into all of those? Is this really necessary ?"
I think there is quite a bit that is not really necessary.
Do you have any sort of plans for reviewing applications, any-

think like that?
Mr. PIERCE. Yes, we do, Mr. Chairman.
First of all, we will take, as I indicated to you, in regard to the

limitation of authority, we will take particular cognizance of the
sections that you noted and others regarding that issue. That is an
ongoing problem that we deal with all of the time. The Assistant
Secretary of Education has a task force in place where any new
information being requested by any program must clear the task
force. The Director is responsible for seeing to it that no program
is asking for information already asked for by another program.
There is no redundancy.
If we did not have the information, we could get the information

from the other material.
Mr. O'HARA. That is a good point. That is what I hear complaints

about. Does anybody ever look at these damn things? That is the
question that I get quite often. They turn in these books. They really
wonder if anybody reads them.
Mr. SPEARMAN. Having been a part of the bottom bureaucracy for
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the past 8 years, I can confirm this: our clearance officer becomes a
very difficult guy to deal with in sending information through on ap-
plications that we do not need. He holds us pretty tight. The second
check has been the Office of Management and Budget. The informa-
tion we request on applications is pretty much restricted to: Is the
question related to a funding decision? If it is not, we are encouraged
not to include that item. In fact, we have tried to reduce the size of
many of our applications, as you well know. For instance, in the early
days of special services programs, when I got here, we gave a whole
booklet out to institutions, and now it consists of only three pages of
information. A very real effort has been made to simplify.
Mr. O'HARA. I want to commend you for that. You are right, that

has been going on. There has been some improvement, and I really
think that that is terribly important.
I was the original and, I think only, proponent of an idea some

years ago that we write into the law a provision requiring that no ap-
plication form consist of more than two sheets of paper 81/2 by. 11
inches printed in 10-point pica. You really have to make a choice,
what things do you really have to know, or else you do not have room.
Mr. PIERCE. We find creative ways to handle that. We leave off the

name of the institution. It gives more room.
Mr. O'HARA. I just wanted you to know of our concerns, and I think

I am speaking for the committee as a whole.
Mr. BUCHANAN. Mr. Chairman?
Mr. O'HARA. Mr. Buchanan?
Mr. BUCHANAN. Mr. Pierce, did you have a further response a

moment ago? I think I cut you off.
Mr. PIERCE. I wanted to clarify a point. I did not want to leave

the impression by my statement about the number of letters, that
there was not a great deal of interest by people and that no interest
is being expressed in the public hearings. We had 200 people in the
Dallas public hearing. All of those people, insofar as they made public
statements, or they gave us written statements at that time, are on rec-
ord, since, there are transcripts made of those hearings. So even
though we only have two letters, that is not necessarily indicative of
all the information and all the input we are getting.
We had 150 people in Kansas City. There is a hearing going on

now in San Francisco and other places. I did not want to leave the
impression that the public was magnificiently uninterested in this.
They are not. They are responding, I think, in appropriate ways.
Mr. BUCHANAN. Thank you.
Mr. SKY. I just wanted to respond to the chairman's point, with

respect to those statutory provisions where authority has been altered
or withdrawn; we in the Office of General Counsel are very much
aware of that. We are very much taking that into account in our
role in the review of those regulations.
Miss Margaret Conway, senior attorney with respect to the very

program which you have been discussing is here, and I think she is
very conscious of those changes.
Mr. O'HARA. I am very pleased to hear that. I will be keeping an

eye out for it. You may get a nice letter from me one of these days.
Mr. BUCHANAN. Mr. Chairman, since this is our last meeting, I

would like to express my appreciation for your leadership, not only
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in this, but in many other ways. It has been a great pleasure to work
with you.
Mr. O'HARA. I thank the gentleman from Alabama. I do prize that,

the gentleman from Alabama has been one of the most constructive
members of the committee and one of the most diligent and I appre-
ciate his comments.
I would like to mention one other thing. Mr. Thompson very much

wanted to be here because he wanted to ask some questions about the
Thompson-Eshleman amendment, 411 (e) ; and the regulation process
as it applies to that. However, Mr. Thompson called me to indicate
that a very urgent matter had come up and that he could not be here.
When last seen, he was heading for the Department of Labor with a

steel tape measure in his hand, so he asked if he could be permitted
to submit some written questions regarding those procedures. I indi-
cated that I thought that that would be all right.
Would that be agreeable to you?
Mr. PIERCE. Certainly, Mr. Chairman. We would be happy to re-

spond to those questions.
Mr. O'HARA. We will keep the record open for written statements

through December 31, and Mr. Thompson will have to hustle, if he
wants to get his questions in.
Mr. PIERCE. Mr. Chairman, if I may interrupt, I want to sound an

afterthought.
You know that this is my first opportunity to appear before you as

chairman. I asked my colleagues what to expect. They told me that
they wanted me as their spokesman to convey to you their thanks,
as has Mr. Buchanan, for the leadership you provided to us and the
delightful assistance and help that you provided from your position
to the Office of Education and Higher Education. They wanted to
suggest, too, that we are going to miss you sorely.
Mr. O'HARA. Thank you, I am going to miss working with you, but

who knows? Maybe we will both learn a lot and later on, we can work
together in some capacity.
Mr. HARRISON. Mr. Chairman, may I be recognized on behalf of the

staff? Mr. Chairman, this has nothing to do with you, actually, but
with some subcommittee equipment. The staff of the Subcommittee
on Agricultural Labor which was the first subcommittee of the House
of which you were the chairman, presented you, 6 years ago, with a
brand, shiny-new gavel that the clerk of the subcommittee is now
holding.
According to the best count we have been able to keep, you have

used it to preside over 116 hearings of that subcommittee, the Special
Subcommittee on Education and the Subcommittee on Postsecondary
Education. The gavel has presided over the subcommittee discussions
of minimum wage for farniworkers and students—with approxi-
mately equal success—over examinations, I think everybody would
agree, in painful detail of every facet of higher education policy
within your jurisdiction, and some which some thought were not.
The gavel played a small, but noisy, part in the consideration of

reforms in the guaranteed student loan program, two or three amend-
ments in the basic grant program and, of course, the Education
Amendments of 1976.
The gavel, Mr. Chairman, like yourself, has given and taken some
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hard knocks in the 6 years. But when it was new, it had on it a very
shiny silver band that contained some expressions of our own per-
sonal sentiments as your staff. That silver band has remained re-
markably untarnished by the hard work to which it has been put,
and we think that says something about how it has been used.
We bought the gavel with our own money—not the public's—and

we are exercising our residual rights to remove it from the subcom-
mittee and ask you to carry it in your retirement with you until you
need it.
Mr. O'HARA. Thank you, Mr. Harrison, I appreciate that. I might

add that you have forgotten something. This gavel was also used in
connection with the meetings of the Democratic National Commit-
tee's Commission on Rules and the Rules Committee of the Civil
Rights Commission, and there are a lot of people still mad at us over
that, and they have long memories.
Mr. HARRISON. In your spare time, Mr. Chairman
Mr. O'HARA. Thank you very much.
This, therefore, concludes today's session of this Subcommittee on

Postsecondary Education. The record, as I indicated, will be held
open. Thank you very much.
[Whereupon, at 11:35 a.m. the subcommittee adjourned sine die].
[Material submitted for inclusion in the record follows:]



PR
OT
OT
YP
E 
SC
HE
DU
LE
 F
OR

 R
EG
UL
AT
IO
NS
 D
EV

EL
OP

ME
NT

Pu
bl
ic
 L
aw
 9
4-
48
2

NO
VE
MB
ER
/D
EC
EM
BE
R 

19
76

JA
NU
AR
Y 

19
77

FE
BR
UA
RY
 1
97
7

MA
RC

H/
AP

RI
L 
19
77

MA
Y 
19

77
JU

NE
 
19

77

RD
P 

TR
AN
SM
IT
 A

LL
RE

VI
EW

 
N :

N
TT I(
CE

T 
o

S 
TO

SE
CR

ET
AR

Y 
i

DE
CI

SI
ON

 
FE
DE
RA
L 
RE

GI
ST

ER
 1

10,2
8 

11/1
5

60
 D
AY
S

(1
0 

da
ys

 c
om

me
nt

)
DE
VI
L 

0
 d
ay

s

PU
BI

C 
HE
AR
IN
GS

AN
D/
OR
 C
OM

ME
NT

•

WR
IT

E 
AN
D

PR
EP

AR
E 
NP

RM
FO

R 
AP

PR
OV

AL

OF
 /A

SE
AP
PR
OV
AL
 O
F

11
PR
M

1/14
 

1/24
VR

.TA,O
c 

2/3

FE
AT
S 

5 da
ys

SE
CR
ET
AR
Y

FI
NA
L 
AP
PR
OV
AL

Of
 N
PR

O4

AN OF
 N
P
R
M
 I
N 
TH
E

FE
DE

RA
L 
RE

GI
ST

ER

45 d
ay

s 
35 d

ay
s

PR
LI

Eg
lI

CP
TC

:4
:1

1E
'F

IA
T'

S 
RE

GU
RL

AT
TX

'S
(F

RO
M

PU
BL
IC
 C
OM

ME
NT

S

2/1
0 

%,
 2/1

5 
s•
 P
UB
 I
C 

EA
RI

NG
S

10
 d
ay

s 
10

 d
ay

s

0E
/C
OM
/A
SE

CL
EA
RA
NC
E 
OF

 (
HI

RE
GU

LA
TI

ON
S

FI
NA
L 
OS
 C
LE

AR
AN

CE
AN
D 
RE
SO
LV
E 
IS
SU
ES

,• 
4/1

 
5 6

 
5/ 16

 
5/2

6

5 da
ys

 
8
 d
ay

s

SE
CR

ET
AR

Y 
FI
NA
L

AP
PR
OV
AL
 O
F

RE
GU

LA
TI

ON
S

PU
BL

IS
H 
TH

E
RE

GI
AA

TI
ON

S 
IN

TH
E 
FE
DE
RA
L

RE
GI
ST
ER

6/
1 

6,
9

6



95

EXCHANGE OF CORRESPONDENCE BETWEEN CONGRESSMAN THOMPSON
AND COMMISSIONER AGUIRRE

HOUSE OF REPRESENTATIVES,
COMMITTEE ON EDUCATION AND LABOR,

SUBCOMMITTEE ON LABOR-MANAGEMENT RELATIONS,
Washington, D.C., December 17,1976.

CommiSSIONER EDWARD AGUIRRE,
U.S. Office Education, Department of Health, Education, and Welfare, Wash-

ington, D.C.
DEAR COMMISSIONER AGUIRRE : During the December 16 oversight hearing be-

fore the House Postsecondary Education Subcommittee on implementation of
the Education Amendments of 1976 (PL 94-482), the representatives of the
Office of Education agreed to my request that written responses for the record
be supplied by the Office of Education to my questions concerning implementa-
tion of Thompson-Eshleman amendment. By this letter I am exercising that
option.
By way of background, on November 19, 1976 a letter was sent from the Office

of Education to the Governors of the states inviting participation of their
representatives at a meeting in Washington on November 29, the Monday after
Thanksgiving weekend, to discuss implementation of the Thompson-Eshleman
amendment. The letter of the 19th requested the states to indicate their interest
in participating in the experiment by November 23. In the case of New Jersey,
the letter was not even received by November 23. Nevertheless, New Jersey did
learn of the meeting and was represented. The scheduling of this meeting aroused
suspicions of bad faith and of an attempt by the Office of Education to derail
implementation. This atmosphere of suspicion is also in large measure of the
result of the past resistance of the Office of Education to multiple contracting
for the processing of the Basic Grant, which led to the passage of the amend-
ment in the first place. At the meeting of the 29th, which a member of my staff
attended, you pledged a good faith effort to achieve expeditious implementation
of the amendment consistent with the law and congressional intent. I hope that
that commitment still stands.
At the meeting of November 29, four options were developed for implementa-

tion of the amendment. Which of these options or what other course of action
has been decided on by you for the expeditious implementation of the amend-
ment?
What is the timetable for future steps to implement the amendment?
At the meeting on November 29th, a commitment was made that there would

be a future meeting with representatives of the interested states to discuss the
next steps in implementation. What is the date for this meeting and what will be
its agenda?
Is it your understanding that the experiment in state processing may and,

given the time constraints for the coming year, should extend for more than
one year? This is certainly my understanding of the amendment and the intent
of the action taken by the House-Senate conference.
At the meeting of November 29th, my staff was assured that a summary of

the meeting and the option paper prepared for your review and decision would
be provided to us in advance of your consideration of the options, both as a
means to keep us fully informed of your progress and to allow for our com-
ments on the way in which the options were stated. It is my understanding that
this option paper was given to you on December 10, 1976. We have not yet re-
ceived either a summary of the meeting or a copy of the option paper. This nat-
urally rekindles our suspicions concerning the Office of Education's intention
to implement the amendment. When will we receive these documents? Why did
we not receive them as promised?
The amendment specifies that between two and five states are to participate

in the experiment. It has come to my attention that the Office of Education re-
ports that six states have indicated an interest. It is suspected by some familiar
with the states involved that one or more of these expressions of interest have
been ginned up to push the number of interested states over five. The consequence
of pushing the number over five would be the need for an application and selec-
tion process that would substantially delay implementation. I hope you will look
into this situation. I would also hope that you could reassure me that there is
and will be no such attempt to sabotage implementation.
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At the meeting of November 29, the representatives from New Jersey were
promised a copy of the software documentation for the BEOG's processing sys-
tem. They have not yet received this material. Why has it not been received by
them? When will they receive it?
The hearing record will be open until the end of this month, and the repre-

sentatives of the Office of Education agreed to that deadline for responding to
my inquiries that are contained in this letter. Please communicate your response
to the Subcommittee on Postsecondary Education for the hearing record. I would
also appreciate a copy of your response sent directly to me.
In concluding, I would emphasize that every day of delay in moving ahead on

the implementation of the Thompson-Eshleman amendment dims the chances
for the success of this experiment. I will certainly continue my active interest
in this amendment, and I hope that the current transition period will not delay
action.
Thank you in advance for your attention to my inquiries.
Best wishes for the holiday season.

Respectfully,
FRANK THOMPSON, Jr.

DECEMBER 30, 1976.
Commissioner EDWARD AGUIRRE,
U.S. Office of Education, Department of Health, Education, and Welfare, Wash-

ington, D.C.
DEAR COMMISSIONER AGUIRRE : Earlier this week my staff .finally received the

"Notes on the November 29, 1976 Meeting on the Processing of Basic Grant
Applications by State Agencies". In addition, we received a copy of a letter from
Leonard Spearman to the interested state representatives inviting them to par-
ticipate in another meeting on this subject on January 10, 1977. Copies of both
of these are enclosed.

Since I have not yet received a reply to my letter of December 17 posing vari-
ous questions concerning the implementation of the Thompson-Eshleman amend-
ment for the hearing record and since these two documents strongly suggest
what some of those answers may be, I would like to register some comments on
several of the statements and implications of these documents.

First, the notes on the November 29 meeting state that it is "The intent of
Congress to have states conduct a one year experiment in the processing of
Basic Grant applications. . . ." A similar view is clearly implied by Mr. Spear-
man's letter. This is absolutely not my understanding of the amendment's
intent as its co-author. My understanding of the congressional intent is that the
experiment is of indeterminate length and may exceed one year.

Second, Mr. Spearman's letter speaks of the "three agreed upon alternatives"
for implementation of the Thompson-Eshleman amendment. I do not believe this
is an accurate characterization because these alternatives were presented to you
and are presented in Mr. Spearman's letter in the absence of having been given
to my staff for comment prior to their circulation as had been promised at the
meeting of November 29.
Third, the erroneous interpretation of congressional intent limiting the experi-

ment to one year combined with the decision to adopt as the preferred alterna-
tive Mr. Iverson's suggestion of a subcontracting arrangement by the states
with the current national contractor reduces implementation to a hollow charade.
My understanding of Mr. Iverson's suggestion is that it was meant to be a one
year stop gap with the clear understanding that the experiment would continue
for at least a second year. The first year would be used to give the states ade-
quate lead time to gear up for the experiment to assure both the continuity of
effective services to students as well as the fairness and utility of the experiment
in state grant processing.
I hope these comments will help clarify some of the issues and perhaps provide

some assistance in further implementation of the Thompson-Eshleman amend-
ment consistent with congressional intent. I hope that expeditious and effective
implementation of the amendment can be put on track at the January 10 meeting.
I have taken the liberty of sending a copy of this letter along with the notes

on the meeting of November 29 and Mr. Spearman's letter to the Chairman of the
Subcommittee on Postsecondary Education for inclusion in the hearing record.
Best wishes for the new year.

Respectfully,
FRANK THOMPSON, Jr.
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
December 20, 1976.

KENNETH REEHER,
Executive Director, Higher Education Assistance Agency, Towne House, Harris-

burg, Pa.
DEAR MR. REEHER : On November 29 a meeting was held between State repre-

sentatives and the Office of Education staff to determine the most practical and
expeditious approach to implement the requirement for the conduct of an experi-

ment on State processing of the Basic Educational Opportunity Grant applica-
tions for the 1977-78 academic year. A copy of the meeting notes, which reflects
the primary concerns and the three agreed upon alternatives, is enclosed.
You may recall that we agreed during the November 29th meeting to inform

you of the alternative which appeared to be the most practical given the
extremely tight time constraints, and to schedule a second meeting.
The time constraints are the result of the requirement that the experiment be

conducted for the 1977-78 application processing year which begins in January
of 1977. The early starting date precludes the orderly development, testing, and
implementation of the critical computer systems; application printing and
distribution; education of the affected State's student population regarding the
new process; and the awarding of a contract to impartially monitor and evalu-
ate the experiment.
We have carefully reviewed the suggested options, and have determined that

the alternative suggested by Mr. Ronald Iverson of the Vermont Agency is the
most feasible. Mr. Iverson's suggestion was that each State participating in the
experiment would sub-contract with the primary processor which would be
responsible for: (1) the receipt and processing of Basic Grant applications from
students residing in those States; (2) the preparation of the notification docu-
ments (Student Eligibility Reports) ; and, (3) the transmittal of the Reports to
the State agencies for coordination with State notifications of aid and the subse-
quent transmittal to students.

Obviously, there are a number of advantages to this option. This option meets
the requirement that the experiment begin in January of 1977. In addition to
being the least disruptive to all parties concerned, it also allows us the oppor-
tunity to request that Congress amend the starting date to thus assure the
orderly transition to, and conduct of the experiment in State processing of Basic
Grants.
As we agreed, we have scheduled a second meeting on this subject for repre-

sentatives from all interested States to meet with us to finalize the implementa-
tion plans. This meeting is scheduled for Monday, January 10, 1977 at 9:30 a.m.
in Room 4717, 7th & D Streets, S.W., Washington, D.C.
We hope that you can join us at that time. If you have any further questions

or comments, please contact Peter K. U. Voigt at (202) 245-1835.
Sincerely,

LEONARD H. 0. SPEARMAN,
Acting Deputy Commissioner
for Postsecondary Education.

Enclosures.

NOTES ON THE NOVEMBER 29, 1976 MEETING ON THE PROCESSING OF
BASIC GRANT APPLICATIONS BY STATE AGENCIES

The primary agenda item for the meeting with representatives from State
Scholarship Agencies was the development and review of the options available
for implementing the Thompson/Eshleman amendment to the Basic Grant
Program.
The amendment to the Basic Grant Program reads in part:
"The Commissioner shall enter into agreements with not less than two nor

more than five States for the processing by such States of all applications of
their residents (through an instrumentality or agent selected by such State) for
grants made under this subpart for the academic year beginning after July 1,
1977. . ."

It is widely accepted that the only possible reading of this Section is that
the experiment must commence in January of 1977. The 1977-78 academic year
is that "academic year beginning after July 1, 1977," and the processing of
applications for the 1977-78 academic year begins in January and February of
1977.

82-980 0 - 77 - 8
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The intent of Congress to have States conduct a one year experiment in the
processing of Basic Grant applications seems to be negated by the required
starting date. The early starting date precludes the orderly development, test-
ing and implementation of the critical computer systems; application printing
and distribution; education of the effected States' student population regarding
the new process; and the awarding of a contract to impartially monitor and
evaluate the experiment.
As noted in the meeting, most if not all of the probable participating States

have already put into place their State program (s) for the 1977-78 academic
year. The transition to a true multiple contracting mode would thus require the
States to radically change their current operation systems in mid-cycle.
Several State representatives stated that arrangements could be made to com-

ply with the statutory starting date either through crash efforts within the State
or subcontracting with the current Basic Grant contractor. Such arrangements
would, however, be of little or no experimental value.
A series of options were discussed and it was subsequently agreed that the

Office of Education would call a meeting of the State Scholarship Agencies after
agreement is reached within the Office of Education concerning the best course
to pursue.
The alternatives that might be explored to resolve the difficulties covered by

the timing of the Amendment are as follows:
1. Proceed with the implementation of the Thompson/Eshleman amendment

for the academic year 1977-78 as required by the legislation. It was suggested
that this might be achieved by either:

(a) a subcontract by each participating State with the national processor
to operate the State processing thru the Office of Education's Basic Grant
System;
(b) plan and implement the full State processing experiment with those

States who feel they could participate.
2. Request a legislative amendment to change the implementation date from

July 1, 1977 to July 1, 1978.
3. Reach agreements with the interested States which would provide for plan-

ning and implementation contracts to be let in the near future and which would
initiate the implementation process for the 1978 academic year. With these
agreements, States would notify the Office of Education that it would not be
possible to begin the State processing experiment in the 1977 academic year. It
should be noted that this alternative could be exercised either with or without
a legislative amendment to change the implementation date since the Commis-
sioner is not required by law to have Basic Grant applications processed by
a single contractor.
The meeting took place in a cooperative manner and everyone present was

keenly aware of the time constraints governing these issues.
Notes of the meeting are to be distributed to all attending parties (list at-

tached). One agreement has been reached within the Office of Education as
to the best option(s) a second meeting will be held and will involve all inter-
ested State Scholarship Agency representatives.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF EDUCATION,

Washington, D.C., January 17,1977.
Hon. FRANK THOMPSON, Jr.,
House of Representatives,
Washington, D.C.
DEAR MR. THOMPSON : Thank you for your letter of December 17 regarding

the Office of Education's progress to date in the implementation of the Thomp-
son-Eshleman amendment included in the Education Amendments of 1976.

Please be assured that we are proceeding with this effort in an expeditious
manner while at the same time making every effort to see that the implementa-
tion is conducted in such a way as to ensure that the students living in the States
involved are not adversely affected.
As you state in your letter, a meeting was held on November 29 with repre-

sentatives from those States indicating an interest in participating in the State-
processing experiment and a number of options were discussed. A summary of
that meeting is enclosed for your information.
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Subsequent to that meeting, appropriate Office of Education staff members
met with me to discuss these options at length. As a result of these discussions,
it seemed most reasonable for us to take the suggestions of Mr. Ronald Iverson
of the Vermont Student Assistance Association. Mr. Iverson's proposal was that
each interested State subcontract with the primary Basic Grant processor which
will be responsible for the actual application receipt, data entry, calculation of
the student eligibility index, and transmittal of the application notification docu-
ments to each State for coordination with State aid notification documents and
subsequent transmittal to students.
The five States that have indicated an interest in participating in the State-

processing experiment have been informed of this decision and have been invited
to a meeting on January 10 to discuss these procedures in greater detail. A copy
of the letter sent to Mr. Kenneth Reeher of the Pennsylvania Higher Education
Assistance Authority is also enclosed for your information. Identical letters were
also sent to representatives from New Jersey, Vermont, Rhode Island, and Guam,
the only States which have both indicated an interest in State processing and
which meet the legislative requirement for portability of State aid programs.
There appears to be some misunderstanding with respect to your staff's re-

quest for a copy of the summary of the November 29 meeting as well as a copy
of the issue paper prepared by my staff regarding the options available to us in
the implementation of Thompson-Eshleman. While we were pleased to provide
the summary notes, neither my staff nor I recall any promise to provide him with
a copy of the issue paper itself. As you may be aware, these kinds of internal
administrative documents have traditionally been determined to be in-house
working papers and not necessarily available for public release. Given the vari-
ous factors which must be considered and the personal opinions of my staff
which must be included in these kinds of documents, release of paper such as
these are often counterproductive. Please be assured, however, that the pros and
cons of all sides of the issues were considered at length before I reached my
decision.
In addition, I am somewhat confused by your statement that the Thompson-

Eshleman amendment may, and should, extend for more than one year. Our
reading of the law leads us to believe that the language is very specific as to the
time frame covered. In fact, the law states ". . . for the academic year beginning
after July 1, 1977. . ." We have had discussions with a number of Hill staff who
assured us that this referred only to the 1977-78 academic year, The Admin-
istration's suggestion, as you may recall, was to conduct the experiment during
the 1978-79 processing year which will begin in January 1978. Unfortunately,
this was changed during the conference.
We are also sorry for any misunderstandings which might have arisen regard-

ing your impression that Office of Education staff members are attempting to
sabotage the implementation of Thompson-Eshleman .by encouraging more than
five States to indicate an interest in participation in the experiment. Please be
assured that other than the initial letter sent to the Governor's of all States, no
effort has been made to encourage a greater number of States (than the law
authorizes) to become involved in the activity. At one point more than five States
had indicated an interest or had requested additional time to decide if they
wished to participate. However, since the letters were sent to every State Gov-
ernor, we did not feel we were in a position of denying some States the opportu-
nity because it would bring the total to more than five.
We also wish to assure you that the software documentation for the 1976-77

processing of Basic Grant applications was sent to the New Jersey representa-
tives as promised. They now confirm the receipt of the documentation.
Finally, I share your concern regarding the timing of the implementation ef-

forts and want you to know that we will continue to work closely with State
representatives and your staff to facilitate the expeditious resolution of the dif-
ficult issues confronting us.
If I can be of any further assistance, please let me know.

Sincerely,

Enclosures.

EDWARD AGITIR.RE,
U.S. Commissioner of Education.
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The Association of Media Producers is the national trade

association which represents producers and distributors of

educational media and related services. We welcome the oppor-

tunity to submit this statement to the House Education and Labor

Subcommittee on Postsecondary Education regarding the development

of Federal regulations to implement education law.

AMP has become increasingly concerned about the failure of

the U.S. Office of Education to give close examination to

Congressional intent when promulgating regulations and, as we

will show, in some cases USOE's statutory authority for issuing

certain regulations is itself questionable.

The first area with which we are concerned is the U.S. Office

of Education's "Notice of Intent to Issue Regulations for the

Vocational Education Act," published in the Federal Register of

November 10, 1976. As the attached letter to the Regulations

Task Force of the Bureau of Occupational and Adult Education

explains, USOE continues to ignore the resources available in

1707 L Street, NW Suite 515 Washington, DC 20036 202-296-471(



101

the private sector in issuing regulations, Although the attached letter

deals specifically with "Programs of National Significance" and bilingual

training programs, the problem to which we refer is much broader in scope

than the illustration offered by these two programs.

While in some cases there are statutory prohibitions against contract-

ing for services with for-profit entities, many statutes give the

Commissioner the discretion to issue grants to state and local education

agencies and other public and private non-profit organizations or to enter

into contracts with private for-profit organizations. Faced with this

alternative, it is a rare occasion indeed when USOE opts to contract with

the private sector.

USOE has almost totally overlooked a sizable body of knowledge and

expertise which exists in the educational media industry. Grants to

develop and disseminate instructional materials flow in great numbers to

state and local educational agencies and private non-profit educational

organizations. Commercial producers may not compete for grants and the

Federal education officials seldom exercise the option to award contracts

instead of grants, even though this action would permit both private and

public sector participation in competition. This practice of avoiding the

private producer or publisher makes little sense and is, moreover, very

costly.

Commercial producers work with educational consultants as a matter of

course in developing instructional materials. What has evolved is a

relationship in which subject matter specialists contribute knowledge of

curriculum areas and teaching methods and producers contribute expertise in

media format, packaging, and dissemination.

A
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Unfortunately, to date Federal education policy -- largely established

through the regulatory process -- has placed education institutions in the

business of producing, packaging, and disseminating instructional materials,

areas in which most educators cannot be expected to have expertise. More-

over, those individuals and commercial organizations which do have the

requisite knowledge have been overlooked. The result is not surprising:

Congress has frequently taken Federal education agencies to task for failure

to disseminate the results of the projects it funds. Dissemination practices

don't seem to improve, and there is some question about the quality of

instructional materials to be disseminated. Further, the technical quality

of the original materials usually is not sufficient to permit reproduction

for mass distribution, The General Accounting Office, in its October 20, 1976

report ("National Science Foundation-Supported Science Education Materials:

Problems in Evaluation, Distribution, and Monitoring" HRD-76-134) noted

particularly the need to involve the private sector in the development of

science education materials (such as teaching guides, textbooks, films and

video tapes). Office of Education projects face the same problems as those

found in the GAO study of the National Science Foundation. This should

astonish no one -- educational agencies are established to provide education,

not product development and distribution, Still the marketing and distribu-

tion capabilities of the private sector continue to remain an untapped, but

very valuable, resource for education programs.

In addition, all too often, Federal grants are made for the development

of instructional materials that are alreat available in the marketplace.

In making the grants, Federal officials indicate there is a need for the

materials, Not only does the failure to examine the availability of current
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materials result in a waste of taxpayers' dollars, but the erroneous

assumption that the materials do not already exist could result in a self-

fulfilling prophecy: the private sector will not be willing to invest in

production of educational materials, when they anticipate that the same

Federally-subsidized product is likely to appear in the commercial market

at non-competitive prices. Even with a contract option available, USOE

apparently does not realize that grants to educational agencies act as a

disincentive to commercial producers who must make large investments of

their own capital to create a product for sale in a competitive market. If

there is less production in the commercial sector, the Federal government

will have to invest additional dollars to produce materials. If the current

trend continues, commercial producers simply will be unable to afford to

compete with Federally-subsidized materials; ultimately, unless policy is

turned around, the only educational materials available will be those with

the Federal "seal of approval." Simply stated, we are opposed to a national

curriculum and we do not believe that it is premature to raise the spectre

of such a curriculum at this time.

Further, in disparaging the profit motive, Federal education agencies

fail to recognize a very important concept: instructional resources that

don't work, that don't demonstrate their effectiveness as learning tools,

also don't sell. Commercial producers simply cannot afford to invest in

production of materials that won't supply a return on their investment. For

this reason, they must and they do apply stringent evaluation criteria to

the materials they market. Because of the resources available to them, the

evaluation of materials occurs on a much broader scale than USOE could even

attempt to accomplish. Almost all educational media products are sent to
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school districts on an "approval" basis or for "preview"; there is no

commercial transaction until the school district has reviewed and evaluated

the materials -- especially in regard to their effectiveness in the class-

room. Even then, whether the materials are retainedor returned to the

producer, each shipment contains evaluation cards which the consumer is

asked to complete and return to the producer, In this way, the educational

media industry is able to supply educational agencies with materials that

have been tested in the most effective way possible -- with learners.

The Association of Media Producers believes the knowledge acquired by

commercial producers can make a vital contribution to the education programs

administered by USOE. We believe that the Subcommittee, in reviewing the

regulatory powers of the Office of Education, should closely examine the

arbitrary decisions that Agency makes to issue grants and circumvent the

contractual process, We believe that the issuance of grants not only carries

excessive costs, but it also deprives the education community of the resources

available to it from the commercial sector, and further reduces the chances

of achieving program objectives determined by the Congress.

Although the second problem with which we are concerned does not stem

from P.L. 94-482, AMP believes that it is symptomatic of USOE's frequent

promulgation of rules which surpass both the letter and the spirit of the

law. Therefore, we call the Subcommittee's attention to final regulations

issued on September 28, 1976, pursuant to Title I (ESEA), 'Financial

Assistance to Local Educational Agencies to Meet the Special Educational

Needs of Educationally Deprived and Neglected and Delinquent Children."

Specifically, Paragraph 116.32(a) of the regulations provides that "an

application for a project grant under Title I may include the acquisition of
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equipment or the construction or remodeling of school facilities only if 

it is demonstrated as being essential to the success of a _program or project 

under Title I" (empahsis added). Section 403(14) defines equipment as

including "items such as instructional equipment ... printed, published, and

audio-visual instructional materials, and books, periodicals, documents, and

other related materials."

However, the Title I statute, Section 141(a)(1), ESEA, while authorizing

construction "where necessary," does not similarly restrict the acquisition

of "equipment." In fact, not only is the "acquisition of equipment" specifi-

cally mentioned as one of the few eligible activities in the statute, but

this activity is explicitly listed equally with other eligible activities

such as teacher training. Moreover, "acquisition of equipment" is listed

first among these eligible activities!

Although the statute places a restriction on construction "where

necessary," it clearly imposes no such restriction on the acquisition of

equipment. And yet the regulations, despite the wording of the statute,

couple only equipment with construction in the "essentiality" requirement.

In comparison, other Title I projects are required by Paragraph 116a.22

to be "of sufficient size, scope, and quality to give reasonable promise of

substantial progress toward meeting the special educational needs of the

children to be served." This regulatory requirement repeats almost verbatim

the wording of the statute, ESEA Section 141(a)(1), mentioned above, which

lists "acquisition of equipment" as an eligible activity.

There appears to be no basis in law to assume that the statutory

language does not apply equally to the acquisition of equipment as it does

to other projects.
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Furthermore, Paragraph 116a,23 of the regulations specifies that

children enrolled in private schools may have the benefit of needed services

and equipment. However, although it appears that the restrictions of

Paragraph 116,32(a) would be applicable here too, the statute (Section 141A(a))

makes no distinction between equipment and other activities for which private

school children are eligible.

Certainly, we recognize that there may have been abuses in Title I

projects which have resulted in activities under the broad scope of

"equipment" being used for non-Title I programs. However, as evidenced in

GAO Report 76-54, this has also been true of other Title I projects. And

while we would not justify expenditures of Title I funds for acquisition of

equipment for non-Title I programs, we would point out that the Title I

regulations imply that the rules are sufficient to deal with abuses and to

require compliance with the law for other projects, but that only "equipment"

acquisition projects must be singled out for the essentiality requirement.

We would draw the Subcommittee's attention to the fact that among the

activities listed under Subpart D on which no restrictions are placed are

cooperative projects (116.31), education aids (116.34), staffing (116.35),

and training (1.1.36), and we would again remind the Subcommittee that these

eligible, unrestricted activities appear in the statute with "acquisition of

equipment" in Section 141(a) of ESEA, and with no restrictions placed on any

of the projects.

The Association of Media Producers believes that these regulations not

only violate Congressional intent, but that they violate the statutory

mandate as well. Equally important is the fact that the restriction placed

on acquisition of materials can work to the detriment of the Title I program
•

6
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itself.

In this regard, the recent USOE "Study of Compensatory Reading Programs"

surveyed 543 Title I schools. Within those schools, USOE identified 29 that

displayed a range of effectiveness (i.e,, high, medium, and low). In this

range, 5 schools were determined to have unusually effective compensatory

reading programs, and it was discovered that all of these unusually effective

programs had five elements in common. One of the common elements was a

"broad variety of instructional materials."

It is inconceivable that Congress could have intended that compensatory

education under Title I was to function without providing teachers and

Title I students with the resources necessary to achieve the goals set forth

in the statute. For this reason, we believe that USOE, in issuing regulations

pursuant to Title I, has far exceeded its rulemaking powers.

While the purview of the Subcommittee's investigations has been the

examination of the regulatory actions of the executive agencies, the

Association of Media Producers believes that some specific actions are

required with respect to particular abuses presented by way of example to

the Subcommittee. Therefore, we would urge that in keeping with the letter

and spirit of the statute and legislative history, Paragraph 116.32 of the

Title I regulations should be amended to remove the "essentiality" require-

ment from the "acquisition of equipment."
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December 14, 1976

Regulations Task Force
BUREAU OF OCCUPATITiAL A%D ADULT ENCATIOn •
Room 5002, Regional Office Cuildino 573
Washington, D.C. 23202

Dear Task Force tlembers:

Reference is made to the Notice of Intent to Issue Regula-
tions for the Vocational Education Act -- State Plan and Discre-
tionary Programs, which appeared in the Federal Register for
Noventer 10th.

'.1ith respect to SOpart 2 of Part (Progrars of '!ationel
Significance). we wish to eoint out that Sec. 171 (P.L. 94-432)
of this Subpart states: '(a) Funds reserved to the Commissioner
under section 103 for the Vrograms under this part shall be used
Primarily for contracts, anti in some cases for grants ....'
tiTflpensis added). US0E's 'iotice of Intent ;rakes no mention of
the cootractual priority. In particular, we believe that any
contracts for the develorent of curriculum materials, including
the conversion of job preparation curricula prepared for use by
the amed services to curricula usahle by schools, should be
awarded to cormercial prodacers and publishers of instructional
inaterlals. .4e believe t-at the knoilledge and expertise of
cot,rercial producers and 'publishers of instructional materials
should be :tore effectively utilized by USOE. Local education
ajencies and other education institutions do not have the
expertise to Produce, package, and disseminate educational t'edia
and materials, conmercial producers, on the other hand, are
skilled in developing effective fornat and efficient packaging
4 programs, aid have, PS a matter of course, t!orVed closely
with educators on content.

Sulart 3 of Part dealinr: s.lith bilingual vocational
training, is another area "here stioulateJ contractuallarran7e-
r:lents are not clarified. The notice of Intent states: 'Pr
(of the authorization) is earrarked for grants for the develop-
'lent of instructional rlaterials, research, 4;,:oonstration activi-
ties, and related teacer-trainine activities in the area of
bilinoual vocational training. (n. 4:3744). aut'-orizinl •
lecisl2tion (P.L. c4-422), however, -,,'ar7-art-s this 1 for (jralts
and contracts :".ctinn 13S. Section 18.:: (a) reads, in 54
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41,

Regulations Task Forte
BUSEAU OF OCCUPATIOMAL AND ADULT EDUCATIO4
December 14, 1976
Page Two

The Commissioner is authorized to make grants and enter into contracts with
States, public and private educational institutions, and to other appropriate
nonprofit ortanizations, and to enter into contracts with private for-profit
individuals and orTanizations, to assist them in developing instructional 
materials, methods, or techniques for bilinoual vocational trainin9. (emphasis
added.)

The Association of Media Producers has become increasingly concerned about
the J.S. Office of Education's failure to utilize contractual authority and to
issue grant awards for which ccmercial producers cannot coripete. We believe
that we have important resources to offer in the development of quality instruc—
tional materials and we have repeatedly offered our assistance in this regard.
Therefore, we were particularly pleased to note the prompt publication of the
Notice of Intent to Issue Reyulations for the Vocational Education Act -- State
Plan and Discretionary Programs, and we are hopeful that this time our offer to
provide input will be accepted.

Thank you fcr your consideration.

J.TD:lmt

Sincerely,

Joan E. 7:,annenbaum
Director
Federal Government 7elations

0
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