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INVESTIGATION INTO POSSIBLE VIOLATION OF
POLITICAL RIGHTS OF FEDERAL EMPLOYEES

TUESDAY, DECEMBER 14, 1976

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON POST OFFICE AND CIVIL SERVICE,

SUBCOMMITTEE ON EMPLOYEE POLITICAL RIGHTS
AND INTERGOVERNMENTAL PROGRAMS,

V a,8h,ing ton, D .0 .
The subcommittee met at 10 a.m. in room 304, Cannon House Office

Building, Hon. William Clay (chairman of the subcommittee)
presiding.
Present: Representatives Clay, Spellman, and Harris.
Also present: Lloyd Johnson, counsel; and Gail Weiss, staff

assistant.
Mr. CLAY. The hearing will come to order.
Today the Subcommittee on Employee Political Rights and Inter-

governmental Programs begins hearings into the possible violation
of the political rights of Federal employees.
In October of this year, a Federal career employee brought to this

subcommittee's attention a brochure entitled "Partners in Progress."
This political document, published by a group calling itself black
Voters for Republican Congress, cited the progress of blacks within
the administration.
The brochure contained the photographs of some 286 high ranking

black Federal employees. The vast majority of these employees are
career officials and are prohibited from active participation in poli-
tical activities. I immediately called for the withdrawal. of "Partners
in Progress" from circulation.
The subcommittee staff, on my direction, began an investigation into

the circumstances of the photographs appearing in this political pub-
lication. The underlying question was, "Did any employee give his or
her approval for the political use of his or her photograph ?" If so,
the Hatch Act has been violated. If not, I am concerned about the ex-
tent to which any employee may have been exploited and improperly
influenced by officials in the administration.
The Civil Service Commission was asked to investigate this situa-

tion in terms of any possible violations of the Hatch Act. I expect
their report to be available to us when they appear before the sub-
committee tomorrow.
Agency and department heads employing these workers have stated

that they simply responded to a White House request for official
photographs for Bicentennial and Government Day programs. I want
to include for the record agency and departmental responses to my
inquiry.
[The information referred to follows:]

(1)
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY

WASHINGTON,D.0 20250

•.•
41'nv

:

Honorable William L. Clay
Chairman, Subcommittee on Employee
Political Rights and Intergovernmental
Programs of the Committee on Post
Office and Civil Service

U.S. House of Representatives

Dear Mr. Chairman:

November 1 9. 1976

I appreciate your concern about the use of photographs of several
Black USDA employees in a brochure which was published during the
past Congressional campaign.

As best I can ascertain, no one in this Department was responsible
for obtaining these photographs nor making them available to a
political organization for campaign use. In fact, I am advised
that none of the USDA employees were aware that their photographs
were to be used for this purpose. For that reason, there was no
reason for them to provide consent for such use.

I hope this will be helpful to you. I share in your efforts to
keep the Federal career Civil Service free from partisan use, no
matter which party is in control of government.

Sincerely,

44 a.
JOHN A. KNEB L
Secretary

•

41
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

WASHINGTON, D. C. 20301

8 DEC 1976

Honorable William L. Clay

Chairman

Subcommittee on Employee Political

Rights & Intergovernmental Programs

U.S. House of Representatives

Washington, D. C. 20515

Dear Mr. Chairman:

This is in reply to your letter of October 28, 1976, concerning the

appearance of photographs of senior-level, Black Department of

Defense personnel in partisan campaign literature..

Initially, let me express my appreciation to you for the assistance

of Mr. Lloyd A. Johnson, the Subcommittee's Staff Director, who

provided us with a copy of the political brochure which caused your

concern.

The Department of Defense maintains official portraits of all

individuals serving at the Assistant Secretary level and of some

individuals serving at the Deputy Assistant Secretary level. In

addition, portraits of General and Flag rank officers are required

by Military Service regulations. When a photograph is taken, the

official concerned understands that his portrait will be used for

governmental functions and will be released to representatives 
of

the press in connection with coverage of departmental operations

without further consulting him.

On the other hand, official portraits are not routinely released to

private requesters. Before an official portrait is released to a

private requester, he must indicate the purpose of his request.

This request is then considered in light of the stated or assumed

purpose and the privacy interest of the individual whose portrait

is sought. In questionable circumstances, the subject of the

portrait is consulted.
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Official portraits of senior-level, Black Department of Defense

officials have been released to the press upon request in accordance

with the above-stated understanding regarding the use and release

of official photographs.

The Office of the Assistant Secretary of Defense (Public Affairs)

received the enclosed memorandum from the White House, dated

April 5, 1976, which requested five copies of photographs and the

titles of all Blacks serving in policy-making positions at or above

the GS-15 level. The request indicated that these portraits would

be used in response to requests from cities and private organizations

"for Bicentennial displays and Government Day programs." Based
upon this understanding, five copies of all of the official portraits

available, with accompanying official titles, were provided to

Mr. John Calhoun, Special Assistant to the President, by the Office

of the Assistant Secretary of Defense (Public Affairs) on April 16,

1976 (copy attached). Because the intended use indicated in the

request involved legitimate public activities and a commensurate
public interest, none of the officials whose portraits were furnished

was consulted.

A review of the brochure reveals that the photographs of Department

of Defense personnel appearing therein are the official portraits

maintained by this Department. However, it is not known who

furnished the photographs to the organization which published the

political brochure in question.

We believe that the Department of Defense has acted in accordance

with applicable law and regulations and with due regard to the privacy

interests of its officials.

I trust the foregoing information satisfies the purpose of your inquiry.

ncerel

Richard A. Wiley

Attachment



THE WHITE HOUSE

WASHINGTON

April 5, 1976

MEMORANDUM FOR

PUBLIC ARRAIRS/IiNFORMATION DIRECTORS

- SUBJECT: Bicentennial Photographs

. Several requests have been received from cities and
private organizations for photographs and titles of
Blacks serving in top positions in government for
Bicentennial displays, and Government Day programs.

Please send five photographs of all Blacks serving in
a policy-making position, to include those in GS-15 or
higher with correct titles only (no grades), prior to
April 16.

Thank you.

0,1
JOHN CALHOUN

Special Assistant to the President
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ASSISTANT SECRETARY OF DEFENSE

WASHINGTON. D.C. 20301

1 6 P.PR 1976

Mr. John Calhoun
Special Assistant to the President
The White House
Washington, D.C. 20500

Dear Mr. Calhoun:

This is in response to your letter requesting photographs

of Blacks serving in policy making positions in the Depart-

ment of Defense.

Enclosed are photographs of all Black General and Flag Offi-

cers and Flag Rank Selectees along with Black civilians who

have had photographs taken.

Photographs of Flag rank officers are required by Service

regulations. Photographs of senior Defense Officials at the

Assistant Secretary and Deputy Assistant Secretary level are

maintained by this office and are made available to the public

and the media on an "as reauested" basis. There is, however,

no regulation or requirement for photographs to be taken of

civilian employees below that level. Accordingly, photographs

of civilians below the Deputy Assistant Secretary level are

not available.

Sincerely,

1-1 -
CA:). C. Jr.

Liajor
t.s.:a,tant Secretary

Attachments
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United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

NOV 1 1 1976

Honorable William L. Clay
House of Representatives
Washington, D. C. 20515

Dear Mr. Clay:

The Secretary has asked that I respond to your letter of October 28,
1976 regarding the photographs of several Black employees of the
Department that appeared in a partisan political brochure, "Partners
in Progress", published by Black Voters for a Republican Congress.

We have determined that 10 of the 11 employees listed in your letter
are in a career status. The other Departmental employee identified
in your letter, Dr. Benjamin L. Hunton, retired on August 31, 1976.
It should be noted however that Hunton, while identified as a Depart-
mental employee in your enclosure, was pictured as a military officer.

We have consulted with Mr. Lynn Collens, Deputy Assistant General
Counsel, Political Activities Section, Civil Service Commission, who
advised that the Commission would retain jurisdiction to investigate
any possible violations of the Tiatch Act by these employees or some
other Department employee who may have been involved in arranring
release of those pictures.

Accordingly, the Commission rather than the Department will be
addressing two of the three questions you raise. These two question:,
are:

-- 'no in the Department vas responsible for ma7:inz
official photographs of these employees arenale
to political organizations?"

-- "Did any employee consent to the use of his or her
photograph in this political document?"

The Con:mission has asked that the Department's Office of Audit and
Investigation provide assistance in this inquiry, and the scope of
that assistance request should ena'Ac us to answer you= third questio7
regarding the a.lcquacy of protection to rrevert the unauthorized use
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of official photographs. We will respond to this question as soon

as the results of our inquiry are available.

I share your concern about improper use of official photographs for

partisan political purposes. We will take whatever action the
inquiry suggests is necessary to prevent any future release and use

of employee photographs for unauthorized purposes.

Sincerely,

(GD) Albert C. Zapanta

Assistant Secretary -
Administration and Management
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Honorable William L. Clay

House of Representatives

Washington, D.C. 20515

Dear Mr. Clay:

This is in further response to your letter of October 28, 1976, regarding

the photographs of several Black employees of the Department that

appeared in a partisan political brochure, "Partners in Progress,"

published by the Black Voters for a Republican Congress.

Inquiries by the Office of Audit and Investigation within the Department

disclosed that the photographs of these employees were released by the

Office of Equal Opportunity in response to a White House letter, dated

April 5, 1976, addressed to Public Affairs/Information Directors, and

signed by John Calhoun, Special Assistant to the President. The letter

stated that photographs of Blacks serving in a policy-making position

in the grade of GS-15 or above were needed in conjunction with bi-

centennial displays and for Government Day programs.

As the request was for authorized purposes there was no impropriety in

the release of the official photographs by the Department. In fact,

inquiry disclosed that official photographs can only be released by a

request from the individual concerned; or by a properly documented

request through the Office of Public Affairs which will authorize

such a release for a stated purpose.

I share your concern that official photographs of these employees have

been used without their permission; however, within the Department of

the Interior controls in effect are adequate to prevent unauthorized

releases. We now consider this matter closed.

Sincerely,

f
Assistant Secret y -

Administration and Management

,ok_urio4,
(z-4c16,0
3 q%

z

e
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THE SECRETARY OF HEALTH. EDUCATION AND WELFARE

WASHINGTON. D. C.20201

NOV 2 k, 1976

1101(24

The Honorable William L. Clay
Chairman, Subcommittee on Employee
Political Rights and Intergovernmental Programs
Committee on Post Office and Civil Service
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of October 27, in which you noted that photo-
graphs of several black employees within this Department appeared in
a political brochure, "Partners in Progress," published by Black Voters
for a Republican Congress.

I have been assured that this Department did not furnish pictures of
black employees for political purposes. The White House contributed to
a Bicentennial display opening July 29, 1976 in Philadelphia where the
invited audience comprised leading African diplomats. This Bicentennial
effort was government-wide and not confined to this Department.

If there should be further questions, you might want to contact John
Calhoun, Special Assistant to the President, at the White House, who
put this display together.

I share your concern for the rights of the individuals referred to in
your letter and greatly appreciate your bringing this to ry attention.

Cor lly,

Secretary
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DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, D.C. 20410

November 8, 1976

OFFICE OF THE ASSISTANT SECRETARY

FOR LEGISLATIVE AFFAIRS

Honorable William L. Clay
Chairman
Subcommittee on Employee Political

Rights & Intergovernmental Programs
Committee on Post Office and Civil Service
House of Representatives
Washington, D. C. 20515

Dear Mr. Clay:

iVOV 7 0

IN REPLY REFER TO:

Secretary Hills has asked me to respond to your letter of October 28
concerning photographs of several HUD employees which appeared in a
political brochure, "Partners in Progress."

As I indicated to Mr. Johnson on your Subcommittee staff, the
photographs of those HUD employees whose names were furnished by
your staff to this office were provided by our Public Affairs office
to Mr. John Calhoun, Special Assistant to the President. The photo-
graphs were requested on April 5 by Mr. Calhoun per attached
memorandum. The indicated use of the photographs at that time
was for use in Bicentennial displays and Government Day programs.
At the time the request was made and complied with, there was no
reason to believe that any other use might be made of the photographs
and, therefore, no further questions were raised. In retrospect, a
precautionary note advising against any use of the photographs
beyond the indicated purpose in the April 5 memorandum would have
been the wiser course cf action. By copy of this letter to 0,..r
Public Affairs office, they are being asked to exercise such caution
for similar requests in the future.

With kindest regards, I am

Sincerely,
•

f

/,

Sol Mosher
Assistant Secretary
for Legislative Affairs

Enclosure
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Department of 5JuBtirr
LIU.... 2113311

December 8, 1976

Honorable William L. Clay
Chairman
Subcommittee on Employee Political

Rights and Intergovernmental Programs
Committee on Post Office & Civil Service
U.S. House of Representatives
Washington, D.C.

Dear Mr. Chairman:

This refers to your letter of October 28, 1976,
regarding a political brochure containing the
photographs of several Department employees. Please
accept our apologies for the delay of this response.

You should know that the Department shares
your concern about the use of official photographs
for political purposes and that the allegations set
forth in your letter are under active review. At
the same time, I am certain that you appreciate our
concern that it would be inappropriate to make
further comment on allegations that are the subject
of such an ongoing Departmental review.

Michael M. Uhlmann
Assistant Attorney General
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DEPARTMENT OF STATE

AGENCY FOR INTERNATIONAL DEVELOPMENT

WASHINGTON. D. C. 20523

ASSISTANT
ADMINISTRATOR

DEC 1 3

Honorable William L. Clay
Chairman, Subcomndttee on Employee
Political Rights and Intergovernmental
Programs

Committee on Post Office & Civil Service
House of Representatives
Washington, D.C. 20515

Lear Mr. Chairman:

This is in reply to your letter of October 27, addressed to
Secretary Kissinger, concerning the source of photographs
used in the brochure, "Partners in Progress".

Our records indicate that we received a request dated April
5, 1976 from Mr. John Calhoun, Special Assistant to the
President, for photographs of high level black officials for
use in "Bicentennial displays and Government Day programs."
We responded with the requested photographs an April 16 and
19. Copies of that exchange of correspondence are enclosed.
That exchange accounted for the twenty-two A.I.D, officers
on the list enclosed with your letter.

I understand from the Department of State that a request for
a photograph of Ambassador Beverly Carter cannot be found.
However, the Department informs us that the photograph of the
Ambassador used in the brochure is the official Department of
State photograph and that there is no restriction on the dis-
tribution of such photographs to anyone requesting them.

Sincerely,

/
Denis M. Neill
Assistant Administrator
for Legislative Affairs

Enclosures

81-266 0- 77 - 2
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THE WHITE HOUSE

WAS HI NGTON

April 5, 1976

MEMORANDUM FOR

UBLIC ARRAIRS/INFORMATION DIRECTORS

SUBJE • : Bicentennial Photographs

Several requests have been received from cities and
\ . .private org\arnzatIons for photographs and titles of

Blacks serving in top positions in government for
Bicentennial\displays, and Government Day programs.

Please se4 fivey.hotographs of all Blacks serving in
a policy- \.-.....nrif.:'position, to include those in GS-15 or
higher with correct titles only (no grades), prior to
April 16.

Thank you.

oo
I *

JOHN CALHOUN
Special Assistant to the President

A-72
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:,:IBM011-4NDUM

April 16, 1976

TO: Mr. John Calhoun
Special Assistant to the President, The White House

FROM: Herbert L. Thompson, Acting Director

Office of Public Affairs, A.I. D.

SUBJECT: Bicentennial Photographs

Re your memo of April 5, I am enclosing 5 prints each of 18

Black officials of the Agency for International Development.

There are several other personnel overseas whose photos

we are still trying to obtain. These will be forwarded as

soon as available.

HLThompson/led



MEMORANDUM

To:

FROM:

16

April 19, 1976

Mr. John Calhoun
Special Assistant to the President
The White House

Clinton F. Wheele
/

t
Director, Office of Public Affairs.

SUBJECT: Bicentennial Photographs

A . I. D.

Attached are photos of four more Black officials of the Agency
for International Development to go with those sent to you April
16. You should now have a total of 22 A.I.D. officials repre-
sented. We do not anticipate receiving any others in time for
your use.

Attachment
a/s

ORA IHLThompson:led
attache-i: JA Cooper/ TRStuman IA Smith /ThWithers
photos
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THE SECRETARY OF TRANSPORTATION

• WASHINGTON, D.C. 20590

i 7 TE 
('WV 1R1976

Honorable William L. Clay
House of Representatives
Washington, D.C. 20515

Dear Mr. Clay:

This is in response to your letter of October 28, 1976, regarding

photographs of Black employees of this Department that appeared

in the brochure, "Partners in Progress."

In a memorandum dated April 5, 1976, we were advised by

Mr. John Calhoun of the White House staff that several requests

had been received from cities and private organizations for

photographs and titles of Blacks serving in top positions in

government for Bicentennial displays and Government Day programs.

Photographs of Black employees in top positions in the Department

of Transportation were furnished Mr. Calhoun on April 21 in response

to the above representation.

I assure you that I will take all steps in my power to make sure

that any employee in the Civil Service or otherwise under the

Hatch Act will not be used in any way as to infer or imply

any support of a particular political candidate or party.

Sincerely,

William T. Coleman, Jr.

Enclosure
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< • EIN.3 ACTION• •
VASHINGTON, DC 20525• s

OFFICE OF
THE DIRECTOR

Honorable William L. Clay
Subcommittee On Employee Political Rights &

Intergovernmental Programs of the
Committee On Post Office & Civil Service
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

November 19, 1976

In response to your letter of October 28, 1976 concerning the
appearance of ACTION Black employees in a brochure entitled
"Partners in Progress", I report the following information.

We have examined our Photo Services files and find no record
of a request from "Partners in Progress" publication or from
a political organization for photosof Black or other minority
employees - nor did we by reason of verbal request or on our
own initiative provide such photos to a political organiza-
tion.

When staff pictures are taken the person photographed under-
stands that the photos will be used for normal public affairs
purposes; any restrictions of use requested by an individual
staff member are honored.

As a matter of policy we routinely keep photos of ACTION
senior staff on file and provide copies of these photos upon
request from legitimate sources such as federal agencies,
White House, Congress, and press.

If, as a matter of judgment we ascertain that a particular
request is made for illegal or improper purposes we refuse
the request through our General Counsel.

We are not aware of employees' consent in the matter referred
to in your letter. I note that you have requested the Civil
Service Commission to inquire whether consent was in fact
secured. If we can provide any further information, please
feel free to contact us.

Sincerelyp
(ID .

, -

william B. Prendergast
Assistant Director
for Congressional Affairs
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 20506

November 16, 1976

Honorable William L. Clay

Chairman
Subcommittee on Employee Political

Rights Intergovernmental Programs

Committee on Post Office and Civil Service

603 House Office Building, Annex 1

Washington, D. C. 20515

Dear Chairman Clay:

Thank you for supplying me with the brochure entitled

"Partners in Progress" referred to in your October 28, 1976

letter.

I have spoken with Alfred Sweeney, Director of Public Affairs

about the use of his picture in that document.

Mr. Sweeney did not authorize nor was he aware of the use of his

picture prior to the dissemination of the brochure. Neither he

nor I have any knowledge of who is responsible for its inclusion in

the document.

If I can be of further assistance to you and any other member of

the subcommittee on this matter, please contact me.

Sincerely,

Ethel Bent Walsh
Vice Chairman
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FEDERAL ENERGY ADMINISTRATION
WASHINGTON, D.C. 20461

DEC 9 1976
OFFICE OF THE ADMINISTRATOR

Honorable William L. Clay
Chairman, Subcommittee on Employee
Political Rights and Intergovernmental
Programs
Committee on Post Office
and Civil Service

House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

I have asked my staff to conduct a review in response to
your letter of October 28, 1976, requesting information with
respect to a partisan political brochure called "Partners in
Progress." (See Enclosure A)

Specifically, you asked: (1) who in the FEA was responsible
for making the official photographs of employees available
to the political organization; (2) what protection, if any,
exists whereby employees may prevent the unauthorized use of
official photographs by political organizations; and (3) did
any employee consent to the use of his or her photograph in
this political document.

The results of the staff review follow. We do not know who
was responsible for releasing photographs of FEA employees
to the publication you mentioned in your letter. We do know
that Mr. Gerald Jackson, GS-13 Media Specialist, in the
Office of Communications and Public Affairs released the
photographs of Floyd J. Collins, Hazel Rollins, Emmanuel A.
Moore, and Cecil Thompson (not mentioned in your October 28
letter) to the White House, in response to a memorandum (see
Enclosure B) from John Calhoun, Special Assistant to the
President.

Mr. Calhoun's memorandum requested the photographs of Blacks
serving in top positions in Government for Bicentennial dis-
plays and Government Day programs. In view of Mr. Calhoun's
memorandum, no action is being taken with regard to Mr.
Jackson's release of the photographs, since he was responding
to a legitimate and proper request.
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2

There are no specific internal guidelines within FEA protecting
employees from unauthorized use of their photographs by a
political organization. General regulations for all Federal
Agencies regarding the unauthorized release of employee
documents are contained in both the Federal Personnel Manual
and the Privacy Act of 1974. However, neither the Federal
Personnel Manual nor the Privacy Act addresses this specific
situation. It should be noted that an employee may have
redress through the courts, as a private litigant, when the
circumstances warrant such action.

..
The FEA's Office of Internal Review interviewed the four
employees involved and determined that none of them had been
contacted for permission to use their photographs in the
publication you mentioned and, in fact, they were not aware
that their photographs had been used.

If I may be of any further assistance to you or your staff
regarding this matter, please do not hesitate to call upon
me.

Enclosures

,

\
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FEDERAL ENERGY ADMINISTRATION
WASHINGTON. D.C. 20-161

April 15,1976

Mr. John Calhoun
Special Assistant to

the President
The White House
Washington, D.C. 20500.

Dear John:

Enclosed are photographs requested by your office

April 5, 1976.

Sincerely,

Ger
Publi

Ja kson
nformation Officer
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THE WHITE HOUSE

WAS H I N GTON

April 5, 1976

MEMORANDUM FOR

PUBLIC ARRAIRS/INFORMATION DIRECTORS

SUBJECT: Bicentenaial Photographs

Several requests have been received from cities and
private organizations for photographs and titles of
Blacks serving in top positions in government for
Bicentennial displays, and Government Day programs.

Please send five photographs of all Blacks serving in
-..a, policy-making position,-,to include those in GS-15 or.,

;highe:z1-with correct titles only (no grades), prior to -
April l&

Thank you.

JOH14 CALHOUN
Special Assistant to the President
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UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION

November 23, 1976

WASHINGTON. DC 20405

NOV 29z76

Honorable William L. Clay

Chairman, Subcommittee on Employee

Political Rights and Intergovernmental Programs

Committee on Post Office and Civil Service

House of Representatives

Washington, DC 20515

Dear Mr. Clay:

Thank you for your letter of October 28, 1976, in which you advise that

photographs of Black employees in the General Services Administration

(GSA) appeared in a partisan political brochure.

The only situation of which we are aware that the photographs may have

been released by GSA was in response to a request from the White

House staff. Several months ago, our Office of Public Affairs received

a request for pictures of Black executives for a Bicentennial publica-

tion. Those Black officials who were contacted authorized use of their

pictures for this purpose.

Specifically the answers to your three questions are as follows:

Q. Who in our agency was responsible for making official photographs

of these employees available to the political organization')

A. No one in GSA, to our knowledge, made official photographs of

Black employees available to a political organization.

0. What protection, if any, exists whereby employees may prevent

the unauthorized use of official photographs by political organizations?

A. Protection does exist to the extent that photographs will not be

released for publication unless the individual employee approves.

Q. Did any employee consent to the use of his or her photograph in

this political document?

Keep Freedom in Tour Future With U.S. Savings Bonds
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A. Employees consented to use of their photographs in a Bicentennial
promotion publication only.

We will be pleased to cooperate with the Civil Service Commission in
any way that we can in their pursuit of possible Hatch Act violations.

Sincerely,

Tr.;---

TERRY C i RS
Deputy inistrator

..
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UNITED STATES
INFORMATION AGENCY

WASHINGTON 20547

OFFICE OF THE DIRECTOR

November 8, 1976

Dear Congressman Clay:

The Director is out of the country and I am responding to

your letter of October 28.

Upon receipt of your letter, we immediately checked our

records to determine the answers to the questions you raised. I

am satisfied that the United States Information Agency in no way

violated the rights of its employees.

On April 5, 1976, we received an official request from

John Calhoun, Special Assistant to the President, for photographs

of Blacks serving in policy-making positions to be used in response

to requests from cities and private organizations for Bicentennial

displays and Government Day programs.

On April 16, 1976, we provided photographs of five such

officers and a subsequent photograph was provided on May 11.

In each case, prior to our meeting this request, we obtained

the consent of the individual concerned, in writing, in conformance

with the Privacy Act cf 1974. The one exception to the v.-ritten consent

was in the case of Mr. James Kirk, who was serving in India. We did,

however, receive a telegraphic reply from Mr. Kirk stating that he

had no objection to our meeting the White House request.

The Honorable

William L. Clay

House of Representatives
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We obviously cannot speculate on any other possible use
that may have been made of the photographs. However, I can
assure you that we are meticulous in protecting the rights of our
employees and that our response to the request was for the specific
purpose stated in the memorandum we received--that is, for the
use of these photographs in connection with Bicentennial displays
and Government Day programs.

. If we can be of any further help to you in this matter,
please do not hesitate to contact us.

Sincerely,

Eugene P. Kopp
Acting Director

-,
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THE WHITE HOUSE

WAS H1NG TON

April 5, 1976

MEMORANDUM FOR

PUBLIC ARRAIRS/INFORMATION DIRECTORS

SUBJECT: Bicentennial Photographs

Several requests have been received from cities and
private organizations for photographs and titles of
Blacks serving in top positions in government for
Bicentennial displays, and Government Day programs.

Please send five photographs of all Blacks serving in
a policy-rnaking position, to include those in GS-15 or
higher with correct titles only (no grades), prior to
April 16.

Thank you.

JOHN CALHOUN
Special Assistant to the Preside:::
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NASA
National Aeronautics and
Space Administration

Washington, D.C.
20546

Office of the Administrator

DEC 3 1976

Honorable William L. Clay
Chairman, Subcommittee on Employee
Political Rights and Intergovernmental
Programs

Committee on Post Office and Civil Service
House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

This responds to your letter of October 28, 1976, inquiring
as to the circumstances surrounding the use of the names and
photographs of several Black NASA employees in a partisan
political brochure entitled "Partners in Progress."

The NASA Office of Inspections and Security has conducted an
investigation of this matter and has determined that the names
and photographs of seventeen NASA employees (fifteen current
employees and two former employees) appeared in the "Partners
in Progress" brochure. The fifteen current employees were
interviewed with the following results:

None had been asked for their permission or had
consented to the use of their name or photograph
for publication in the "Partners in Progress"
brochure.

Many of the individuals were totally unaware of the
"Partners in Progress" brochure until shown a copy
by the interviewing NASA Inspector.

Our investigation found that the seventeen photographs of NASA
employees, which appeared in the "Partners in Progress" brochure,
were of the same seventeen employees whose official photographs
were sent to Mr. John Calhoun, Special Assistant to the
President, on April 20, 1976, by the NASA Office of Public
Affairs. The photographs sent to :.1r. Calhoun were provided in
response to his memorandum of April 5, 1976, which advised our
Public Affairs office as follows:

"Several requests have been received from cities and
private organizations for photographs and titles of
Blacks serving in top positions in government for
Bicentennial displays, and Government Day Programs.

81-266 0 - 77 - 3
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"Please send five photographs of all Blacks serving
in a policy-making position, to include those in
GS-15 or higher with correct titles only (no grades),
prior to April 16."

Although NASA's regulations concerning the protection of personal
privacy (14 C.F.R. 1212) permit current biographical information
and recent photographs of senior NASA employees to be made
available to other agencies in connection with NASA public affairs
activities, in responding to this particular request a decision
was made that each employee involved would be informed of the
request and given an opportunity to withhold permission for the
use of his or her photograph. In the letter transmitting the
photographs to Mr. Calhoun, the Acting Assistant Administrator
for Public Affairs specifically noted that:

"Each individual has been given an opportunity to
decline participation in the use of their names
and photographs for Bicentennial or Government Day
programs and each of those submitted has agreed."

The investigation we performed reveals that there is some question
as to whether all of the employees were actually notified before-
hand, and to prevent any such occurrence in the future, I have
asked the Associate Administrator for External Affairs to recom-
mend specific safeguards.

Our investigation disclosed no evidence that any NASA employee
made the official photographs available to any political organi-
zation or otherwise in any way violated the Hatch Act. More
specifically, there was no evidence that any NASA employee had
prior knowledge with respect to the publication of employee
photographs in the "Partners in Progress" brochure.

A copy of our investigative report in this matter is being
furnished to the General Counsel of the U.S. Civil Service
Commission.

Sin

Jan's C. Fletcher
Administrator
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November 18, 1976

Honorable William L. Clay
Chairman
Subcommittee on Employee Political Rights

and Intergovernmental Programs
Committee on Post Office and Civil Service
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Pursuant to your request for information in connection
with a possible violation of the Hatch Act, I enclose
a copy of the White House memorandum of April 5, 1976,
asking for pictures and biographical background of
Blacks in GS-15 grades or above.

As you can see, the memorandum indicated that the
material was intended for use in connection with the
Bicentennial and in no way inferred that it would
appear in a political publication.

I can state unequivocally that neither Mr. Earl A. Gumbs,
whose picture appeared in the publication in question,
nor our public affairs department, which forwarded the
material, had any knowledge of its use in a political
document.

I trust that the foregoing will satisfy your inquiry.

If you have any additional questions, I would be
pleased to help.

Sincerely yours,

'44-444i1/YM rshall ay

Enclosure
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THE WHITE HOUSE

MEMORANDUM FOR

"r-14. Yin T Tr"

WASH I NGTON

April 5, 1976

RRAIRS/INFORMATION DIRECTORS

SUBJECT: Bicentennial Photographs

Several requests have been received from cities and
private organizations for photographs and titles of
Blacks serving in top positions in government for
Bicentennial displays, and Government Day programs.

Please send five photographs of all Blacks serving in
a policy-making position, to include those in GS-15 or
higher with correct titles only (no grades), prior to
April 16.

Thank you.

JOHN CALHOUN
Special Assistant to the President
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U.S. SMALL BUSINESS ADMINISTRATION
WASHINGTON, D.C. 20416

NOV 9 1976

Honorable William L. Clay
Chairman, Subcommittee on
Employee Political Rights and
Intergovernmental Programs

Committee on Post Office and Civil Service
House of Representatives
Washington, D. C. 20515

Dear Mr. Clay:

This will acknowledge your letter of October 28
regarding alleged violations of the Hatch Act
and the possible unauthorized use of the' photo-
graphs of certain of this Agency's employees.

Before responding to your questions in detail,

I believe it appropriate that we have the
opportunity to examine the brochure in question.

I am advised that your Mr. Johnson cannot provide

us with a copy and we are now attempting to
locate one by other means. When we have reviewed

the brochure we will respond further.

While I am confident that no SBA employee is
F-uilty of any wrongdoing, I also assure you that

a thorough investigation will be made.

Sincerely,'

Mitchell P. Kobelinski
Administrator
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VETERANS ADMINISTRATION
OFFICE OF THE ADMINISTRATOR OF VETERANS AF FAIRS

WASHINGTON. D.C. 20420

NOVEMBER 1 0 1976

•The Honorable
William L. Clay, Chairman
Subcomrnittee on Employee Political

Rights and Intergovernmental Programs
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

Thank you for your letter of October 27 making inquiry about
the use of photographs of Black Veterans Administration officials in
a political brochure, "Partners in Progress."

,4.191t

First, please let me assure you that no one in the VA supplied
the photographs in question to any political organization.

The photographs were supplied in good faith to John Calhoun,
Special Assistant to the President, in compliance with an April 5,
1976, memorandum from Mr. Calhoun.

A copy of this memorandum is attached for your information.
You will note the subject of the memorandum is "Bicentennial Photo-
graphs," and it states the photographs are for use in "Bicentennial
displays, and Government Day programs."

You will further note that the memorandum was F...1.-.1rcssed to
"Public Affairs /Information Directors" and not to any particular
agency, thus indicating thc cornmunication was prom oly transmitted
to a number of acrencies.

The requested p:-:::Dzrapi-is were transmitted to hr. Calhoun
one day before the due date specified in his memorandum via an
April 15, 1976, rnernorar_.'..".1rn from F. R. Hood, Director of our
Information Service. A cony of this April 15, 1976, is
attached for your in:I.:tr.:ma:ion.

In response :0 your three specific questions, I an: completely
satisfied that no cm the photographs of VA hiach officials
available to any or had any idc:_th:: ouch
photographs rnig:It used for political purposes.
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The Honorable William L. Clay Page Two

Second, within the VA employees are protected against the

unauthorized use of their official photographs by political organizations

by the fact the agency simply would not honor requests for photographs

if the stated or even implied purpose of the request was for political

use. Any such denial would be predicated on provisions of the Hatch

Act.

Third, none of the VA Black officials gave consent for the use

of his or her photograph in the cited political document. They consented

only to the release and use of their photographs for the express purposes

stated in the Calhoun memorandum.

If the VA can supply any additional information, please let me

know.

Since rely,

RICHARD L. ROUDEBUSH
Administrator

Enclosures
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; UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
,s0=

WASHINGTON. D.C. 20460

6

OFFICE OF

PLANNING AND MANAGEMENT

Honorable William L. Clay
Chairman, Subcommittee on Employee Political
Rights and Intergovernmental Programs of the
Committee on Post Office and Civil Service

House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Mr. Train has asked me to send this interim reply to your letter of
October 28, 1976, expressing concern that photographs of several Black
employees within EPA appear in a partisan political brochure.

Based on immediate inquiries we have not been able to identify the source
of these photographs. However, we are conducting an extensive investi-
gation and hope to obtain answers as soon as possible to all the questions
which you have raised.

We will get back to you on this as soon as we have completed our investi-
gation.

Sincerely yours,

•
/Alvin L. Alm

'Assistant Administrator

L) 
for Planning and lanagenent
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Mr. CLAY. On October 16, 1976, I alerted the President to this situa-
tion and asked for what, if any, official use these photographs had been
used. As of this moment, the President has not replied to me and the
President's staff members contend they cannot find the letter of
request.
The White House official involved in this controversy has not re-

plied to three telephone calls by subcomniittee staff. He has broken one
appointment with the staff. He has not responded to my invitation to
appear before this subcommittee. I regret his uncooperativeness.
The senior staff person of Black Voters for Republican Congress

has informally stated that he would prefer to testify only in response
to a subpena issued by this committee. I intend to meet this preference,
too.
Our first witnesses will be a few of those Federal employees whose

photographs were published in "Partners in Progress."
At this point, I want to include for the record statements of Federal

employees, whose photographs appeared in the brochure, but are un-
able to appears in person.
[The statements referred to follow:]



STATEMENT

of

DAVID L. ANDERSON
DEPUTY DIRECTOR, SOCIAL WORK SERVICE

VETERANS ADMINISTRATION
Department of Medicine and Surgery

WASHINGTON, D.C. 20420

Appearance of Picture in Political Brochure
"Partners for Progress"

Concerning the publication of the political brochure, "Partners in Prog-

ress," I was unaware that my picture was included in the brochure until con-

tacted by Gail Weiss, a member of your staff, during the week of November 14.

I vas not informed by anyone at the VA that my official photograph would

be used for any purpose. I did not authorize its use and to this day, I have

not seen the publication being discussed.

I believe that the picture used was the photograph taken by the VA in

November 1972 to accompany an article for the "Vanguard" a VA(X) publication

announcing my appointment as Deputy Director of Social Work Service.

I have no official knowledge as to what person or persons were respon-

sible for the use of my photograph in the political brochure. Inquiries

ihich I made subsequent to the contact from your office, indicated that my

name was part of a list of minority executives, GS-15 and up compiled in

response to a memo request of Mt. John Calhoun, Special Assistant to the

President to be used for Bicentennial Displays and Government Day Programs.

As to future safeguards against unauthorized use of official photographs

or records, I suggest an agency directive requiring written authorization or

other material stating the purpose for which a photograph is to be used.
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For example, all persons participating in a VA training film, sign releases

for public use. A similar requirement night resolve the problem. I do

realise that this would not correct deliberate misuse when the stated pur-

pose is in fact not the purpose to which material is to be used.

s 
7)

DAVID L. ANDERSON
Deputy Director, Social Work Service

•

2.
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fl A • -
UNITED STATES DEPARTMENT OF AGRICULTURE..4 6-•

ANIMAL AND PL ANT HEALTH INSPECTION SERVICE

WASHINGTON, D. C. 20250

DEC 1 7 1976

Honorable William L. Clay
Committee on the Post Office and Civil Service
Chairman, Subcommittee on Employee Political Rights
House of Representatives
Washington, DC 20515

Dear Mr. Clay:

This is in reply to your letter of November 23, 1976, regarding my
photograph which appeared in the politically oriented "Partners in
Progress" publication. Mr. Chairman, I wish to inform you that I
did not endorse, subscribe, or even had an awareness of the exist-
ence of this publication which included use of my photo prior to
this incident. I do wish to cooperate with your Subcommittee and
am concerned for future victims of such misrepresentation. Unfortu-
nately, at that particular time, I had a pressing schedule which
prevented me from attending the hearing which you held December 14,
1976.

As an official of the U.S. Department of Agriculture, I am
thoroughly familiar with the Hatch Act relating to political
activity restrictions and the consequences of violating the Act.
Please feel free to insert this letter into the record of the Sub-
committee's hearing. If further questions arise concerning this
incident, and you feel I may be able to supply additional assistance,
please let me know.

Sincerely,

V. H. 13:-
ActinL;
la.at
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DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, D.C. 20410

OFFICE OF THE ASSISTANT SECRETARY

FOR COMMUNITY PLANNING AND DEVELOPM
ENT 

IN REPLY REFER TO:

December 6, 1976

Honorable William L. Clay
Chairman, Subcommittee on Employee

Political Rights and Intergovernmental Programs

Committee on Post Office and Civil Service

U. S. House of Representatives

Washington, D. C. 20515

Dear Mr. Clay:

Thank you for your invitation to testify at the hearings

of the Subcommittee on Employee Political Rights and Inter-

governmental Programs of the Committee on Post Office and

Civil Service regarding the circumstances surrounding the

publication of the brochure "Partners in Progress."

Unfortunately, the press of work related events make it

impossible for me to be available on December 9, 1976,

the initial date of your proposed hearing.

In an effort, however, to provide an effective response to

some of the concerns raised in your invitational letter of

November 23, 1976, I requested certain information from

appropriate officials in my Department. As a result of this

inquiry, I have learned that a White House staff official

requested the production of information regarding the i
dentity

of "Blacks serving in top positions in government for b
icen-

tennial displays and Government Day programs."

I have been informed that after giving consideration to
 the

specific nature of the request and its purported uti
lization

the Department initiated efforts to comply.

During the course of developing the response to the sub
ject

inquiry, Black employees meeting the substance of the W
hite

House definition were identified and where photographs of

such persons were in existing files these were provided

without contact with the affected individuals. In circum-

stances where photographs were not in hand, affected persons
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were contacted and informed regarding the specifics of the
request and asked to provide photographs to be utilized for
the programs identified by the White House. Some of the
individuals contacted through this effort expressed a desire
not to participate and information concerning them was not
provided. My photograph, however, was available in the files
of the Department and as a consequence I was not informed of
the fact that it and related information was being released.

The lack of notice regarding this information is of paramount
concern to me.

I am reassured in this regard, however, since Departmental
procedures have been developed which provide that individuals
will be notified snould similar situations occur in the future.

-Sincerely yours,

()
•

. Chi
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DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

OFFICE: OF THE SLCRETARY

P.O. BOX 1102

WASHINGTON. DC. 20013

OFFICE OF CHILD
DEVELOPMENT

Mr. Lloyd A. Johnson
603 House Office Building Annex

Washington, D.C. 20515

Dear Mr. Johnson:

This letter is in response to a telephone call which I received

from you and subsequently a letter from Congressman William L. Clay

concerning the presence of my photograph in a publication entitled

"Partners for Progress".

I was informed of a telephone request from the Public Information

Division of the Office of Child Development for a picture of me to

be utilized in an official document that was to identify high-level

black Federal employees. At no time was there any mention that

such a document was politically motivated. I had no picture avail-

able. However, a staff member of OCD Public Information showed me

a photograph of myself which was taken upon entry into Federal

service in my present job and I agreed that it would have to suffice.

It was my understanding that my agency's public information office

would make such a request of me only if it were for official purposes

and therefore gave my consent.

In the future, I shall require that any such requests be made in

writing, stating the purpose of the request and individual(s)

responsible for initiating the request.

Sincerely,

Linda A. Randolph, M.D., M.P.H.

Director of Health Services
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December 7, 1976
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U.S. GOVERNMENT

SMALL BUSINESS ADMINISTRATION
WASHINGTON, D.C. 20416

Honorable William L. Clay
Chairman, Subcommittee on Employee Political
Rights and Intergovernmental Programs

Committee on Post Office and Civil Service
603 House Office Building Annex I
Washington, D.C. 20515

Dear Mr. Clay:

I am responding to your letter of November 23, 1976, wherein you
requested that I address myself to a series of six questions subject
"Violation of Political Rights of Federal Employees."

I must admit that the whole subject comes to me as a surprise. I was
not aware that there existed a publication wherein I was profiled as
being an official of the Republican Administration. I must state that
at no time was I approached for authorization for uqP of my photo for
unofficial or political purposes. It would appear that the authoriza-
tion for such use was cleared by my Agency.

I am not aware of any existing legislation that would protect Federal
employees against this unofficial use of their official records and/or
photographs. Further, I have no suggestions as to the administrative
or legislative remedies that might prevent a reoccurrence of this
situation.

I am hopeful that this statement will he of benefit to you during
your hearings.

Sincerely,

Winfi.ird Smith
Director
Office of Business Development
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Mr. CLAY. The first panel will consist of Dorothy Butler, Hanley
Norment, Otis Ducker, Bob Brown, and Vinette Jones. If you will
come forward and please remain standing. Because of the nature of
this hearing, all witnesses will be sworn in.

TESTIMONY OF DOROTHY I. BUTLER, DIRECTOR, DIVISION OF AD-
MINISTRATIVE SERVICES, OFFICE OF HUMAN DEVELOPMENT,
DEPARTMENT OF HEALTH, EDUCATION AND WELFARE; OTIS
DUCKER, DIVISION OF ADMINISTRATIVE SERVICES, DEPART-
MENT OF HEALTH, EDUCATION, AND WELFARE; HANLEY J.
NORMENT, DIRECTOR, OFFICE OF CIVIL RIGHTS, NATIONAL
HIGHWAY TRAFFIC SAFETY ADMINISTRATION, DEPARTMENT
OF TRANSPORTATION; VINETTE JONES, DIRECTOR FOR RECRUIT-
MENT, ACTION; AND ROBERT W. BROWN, DEPARTMENT OF
HEALTH, EDUCATION AND WELFARE

Mr. CLAY. Please raise your right hand and repeat after me:
Do you promise that the testimony you are about to give before this

subcommittee will be the truth, the whole truth and nothing but the
truth so help you God?
MS. BUTLER. I do.
Mr. DUCKER. I do.
Mr. NORMENT. I do.
MS. JONES. I do.
Mr. BROWN. I do.
Mr. CLAY. Now I understand that each of you has submitted a writ-

ten statement for the record. You may read the statement in its en-
tirety or you may paraphrase it. At any rate the entire statement will
be included in the record.
We will start with Ms. Butler.
Ms. BUTLER. I am Dorothy Butler. I work for the Department of

Health, Education, and Welfare.
In April of this year I was asked by our Public Information Office

to submit a picture of myself to be used in the Bicentennial. I had a
photograph made at Government expense and submitted it. I didn't
think anymore about it until October when a friend called and said
that they had seen a picture of me in a publication called "Partners
in Progress," with a further caption of "Meet Some of the Blacks in
the Ford Administration."
To say the least, I was surprised to find that that was what had

happened to my picture. I had certainly not given anyone permission
to use it in that fashion.
Being a 27-year career employee, I am pretty well aware of what

I can and cannot do with respect to the Hatch Act. One is certainly
not to actively campaign -for any party.
In making inquiry at the office about the disposition of the picture,

the Public Information Office said they simply had submitted it to
John Calhoun at the White House and that was the last they had heard
of it.
Mr. CLAY. Just for the record now, is this your photograph appear-

ing in a copy of this "Partners for Progress"?
MS. BUTLER. Yes, it is.

81-266 0 - 77 - 4



46

Mr. CLAY. And you said that you had a photograph made at Govern-
ment expense?
Ms. BUTLER. I did.
Mr. CLAY. Where did you go to get that?
Ms. BUTLER. We have a Visual Aids Department at HEW.
Mr. CLAY. Well, I think we will proceed with all of the witnesses

before we get into questions.
[The statement of Ms. Butler follows:]

STATEMENT OF DOROTHY J. BUTLER

My name is Dorothy J. Butler, I work for the Department of Health, Educa-
tion, and Welfare, Office of Human Development, as the Director of the Di-
vision of Administrative Services.
In April of 1976, I was asked by our office of Information if I would like to

submit a photograph of myself to be used for the Bi-Centennial Celebration. The
pictures were to be used to keynote Blacks in key or managerial positions.
I had a photograph made in the Department's Visual Aids Section and sub-

mitted it to the OHD Public Information Office.
I thought no more about it until approximately four weeks before the election

when a friend, who is a non-Federal worker called me at home and told me she
had seen a picture of me. I asked here where she had seen it and she told me in a
paper called "Partners in Progress"—with a further caption "Meet Some of the
Blacks in the Ford Administration."
I was thunderstruck to say the least—since I certainly had not submitted a

picture to anyone for release to such a publication.
Upon returning to the Office Monday, I asked the Public Information Office

if they knew what had happened to the photograph I had submitted. The re-
sponse was negative other than that it along with others had been forwarded
to John Calhoun at the White House.
I told them what I understood had happened and gave the name of the Na •

tional Crusader as the publisher and asked that they obtain copies of the paper.
Two were mailed to the Public Information Office but after that, I under-

stand from several people who called that copies were not available.
I deeply resented the misuse of my photograph which made it appear that l

was involved in partisan politics. Several factors concerned me—the most para-
mount one being, violating the Hatch Act. As a career employee (I have 27 years
of Federal Service) I am precluded from campaigning for an individual party.
I was further concerned by the fact that my picture was obtained under false
pretenses and that my privacy had been invaded. Even had I been a Republican
the persons who issued the document would have had no right to publish my
party affiliation without my permission.
I take sharp issue with unethical practices such as this which could very

well have put me in violation of the Hatch Act. Provisions and jeopardized a
27-year career achieved through the merit system.

Just as I could have been penalized for violating the Hatch Act in this cir-
cumstance, I would like to see measures taken which would lead to prosecution
of persons who engage in such acts of falsification and misrepresentation.

Mr. DUCKER. Mr. Chairman, I would like to read my prepared
statement.
Mr. CLAY. All right.
Mr. DUCKER. My name is Otis Ducker and I am employed by the

Department of Health, Education and Welfare at the National In-
stitutes of Health and have worked there for the past 23 years. My
job is to direct the Division of Administrative Services, an organiza-
tion of approximately 800 employees engaged in providing a number
of administrative services to a biomedical research facility.
I have been asked to testify today as one of the individuals whose

picture appeared .in the political brochure "Partners for Progress."
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Additionally, I am here representing the Black Managers Self-De-
velopment Group of HEW.
I state emphatically that I nor any of my colleagues in the group

I'm representing approved of the release of our photographs for any
unofficial or political use, nor were we aware that our official photo-
graphs would be used for any purposes other than those for which
they were taken and that is official use by the agency.
I. understand that in most cases the photographs of high level blacks

were requested for use in a Bicentennial publication. In my own case
I was informed as of December 1, 1976 that the NIH Office of Infor-
mation received a request from the Office of Public Affairs, Public
Health Service, who stated that the request came from the White
House. I have not seen a copy of the Bicentennial publication and
have no knowledge that such a publication was printed.
The "Partners for Progress" brochure gives us grave concerns

because:
1. It was used for political purposes and partisan politics and there-

by subjects many of us to being accused of violating the Hatch Act.
2. It infers that all of us are political appointees when, in fact, most

are career civil servants who obtained our positions through the merit
system.

3. The pictures, titles, and other information were used without our
knowledge or consent and could result in irreparable damage to our
careers by portraying us as political partisans in our official capacity.

4. This situation and its usurping of our rights to privacy suggests
that there is no protection for black civil servants from this kind of
flagrant abuse and manipulation, as well as a complete lack of con-
cern for what this type of exploitation does to the reputations and
careers of those blacks involved.
We cannot help but be outraged at the flagrant misuse and manipu-

lation of so many dedicated Government employees. We have indi-
cated our outrage in this matter by sending a letter to the chairmanof the Federal Elections Commission with a copy to the AttorneyGeneral of the United States. We have grave concerns and misgivingswhen the misuse or abuse of authority is exercised by the White Houseor any branch of government, and a mere phone call to Federal de-partments can set in motion a chain of events that could result indamage to so many reputations and careers, if not the loss of manyjobs.
We believe that this kind of situation can only, and should be re-solved and corrected by appopriate legislation, and ensuing adminis-trative regulations to prohibit future abuses of this type w:thin theexecutive branch of government.
Mr. CLAY. Thank you.
Hanley Norment.
Mr. NORMENT.Mr. Chairman, I am Hanley J. Norment, Director ofthe Office of Civil Rights since 1973, U.S. Department of Transporta-tion's National Highway Traffic Safety Administration.During late spring or early summer 1976, I received a telephone callfrom our Office of General Services. The young lady requested that Ibe, photographed at the request of the White House. I didn't have any
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discretion as to when the photograph was to be made, only the par-
ticular time of day.
Remembering that photographs had been made in 1972 and had been

printed in a similar brochure of hig ranking blacks in Federal service,
I raised several questions of the young lady:
One, Who specifically at the White House desires my photograph?
Her response: I don't know.
My question: How did word get to you that the White House desires my

photograph?
Her response: Information was relayed from S-30, the departmental code

for the departmental Office of Public Affairs.
My question: Was I specifically requested by name?
Her response: No.
My fourth question. How was I then selected?
Her response: Because of your position in the Administration.
My question: How many persons are scheduled for photographing?
Her response: Five or six.
My question: Are they all minorities?
Her response: Yes.
My question: For what purposes do you think the White House will use the

photographs?
Her response: I have no idea.

I was rather concerned because I am a career civil servant and I
am not happy to be used as a political pawn in the hands of any politi-
cal aspirant. I really felt I should protest the use of the photograph
because I anticipated it would be used as were pictures of similar per-
sons in 1972, but my former supervisor who was at that time v'siting
my office suggested that he didn't think I had any choice but to coop-
erate so I did cooperate, but I informed both the requester and the
photographer that I was being photographed under protest.
Thank you.
[The statement of Mr. Norment follows:]

STATEMENT OF HANLEY J. NORMENT

I am Hanley J. Norment, Director, Office of Civil Rights since 1973, U.S. De-
partment of Transportation's National Highway Traffic Safety Administration.

During early summer of this year (1976), I received a telephone call from our
Office of General Services indicating that the White House had requested a
photograph of me and that a particular date had already been scheduled for mewith the photographer. Only the time of that day was left to my discretion.
Remembering that photographs of minority-group colleafrues in positions sim-ilar to my own were printed in a brochure in 1972 and used for political purposes,I raised several questions, as follows: (1) Who specifically at the White Housedesires my photograph? Response: I don't know. (2) How did word get to youthat the White House desires my photograph? Response: Information was re-layed to us from S-80 (Departmental Office of Public Affairs) ; (3) Was I spe-cifically requested by name? Respo-se : No. (4) How then was I selected? Re-sponse: Because of your position in the Administration. (5) How many personsare scheduled for nhotogranhinEr? Wspcnse : Five or six. (6) Are they all minor-ities? Response: Yes. (7) For what purposes do you think the White House willuse the photographs? Response: I have no idea.
At that point, I indicated that I was quite concerned that the photographswould be used in the context of the political campaign as similar photog aphswere used in 1972 and that I, as a career civil servant, did not want to be a pawnin the hand of any political aspirant. Just prior to being photogrnp',ed, I relatedthis unusual White House request to my immediate predecessor in office, who isnow retired and wqs visiting my office. His response was: "Hank, I know howyou feel, but you have no choice but to cooperate since you don't control thesituation."
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I did cooperate, but I informed both the Office of General Services' Representa-
tive and the photographer that I was being photographed under protest.

It was not until December 2, 1976, that 1 saw a copy of the brochure in which
the photographs were published. However, in mid to late October 1976, two
Washington-area acquaintances, w horn I saw at social gatherings, informed me,
separately, that they had seen my photograph in the political campaign booklet.
Mr. CLAY. Thank you.
Mr. Brown?
Mr. BROWN. Mr. Chairman, I do not have a prepared statement, but

I can make a remark or two if you will permit.
Mr. CLAY. Go ahead.
Mr. BROWN. I am Robert W. Brown, an employee of the Department,

of Health, Eductaion, and Welfare and my position is that of As-
sociate Administrator for Program Coordination with the Alcohol.,
Drug Abuse, and Mental Health Administration. I am a career Fed-
eral employee where I have spent some 20 years which represents my
entire professional career.
My picture was among the 286 blacks portrayed in the "Partners for

Progress" document, a Republican campaign document.
Neither did I give my consent to using my picture for political

purposes, nor would I have done so if I had known. I was told that
the document and the picture had been requested by the White House
for use in connection with Bicentennial activities. I strongly object
to the political partisan impression that action and document imply.
The statement that Mr. Ducker has presented is reflective of my

concern as well. Mr. Ducker and I belong to a group of black managers
in HEW. His statement speaks in behalf of our group.
Mr. CLAY. Thank you.
Ms. Jones?
Ms. JONES. I am Vinette Jones, Director of Recruitment in

ACTION.
In 1973 the photo which appears in "Partners in Progress" was

taken in the noraml course of business at ACTION. Usually when-
ever someone is appointed to a position, a managerial position, a photo
is taken. This was my case at that time. I was promoted to regional
director in the New England office. As a result, the photo was taken
and it has been used innumerable times since 1973. This is the first
time I know of that there has been some misuse of the photo.

Ordinarily it has been used in news releases, hometown stories,
promoting programs, promoting minority interests in programs, try-
ing to cultivate new contacts and liaison roles for our agency. This
is the first time I know of and also as a result of research done through
our files, it is the first time it has been used for any campaign litera-
ture or anything out of the ordinary routine flow of business.
I was upset when I found out that it had been used for this type

of purpose because I, too, am a career employee. I have not found it
necessary to go through any other kind of merit system to obtain a
job. I have gotten it through merit only, the merit system.
So I was quite nonplussed when I found out and was questioned

about the appearance of my photo in "Partners in Progress."
I think ACTION has a pretty strong system for the use of photo-

graphs. We get many, many requests, thousands of requests every year
for the use of photos not only of staff but also volunteers in the work
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in local communities. Usually these are honest requests and we handle
them honestly by supplying the photos requested.
I don't know if there is any true way that you can stem something

like this occurring, although I am sure it is a one of a kind situation.
I would suggest that maybe in responding to such requests that

maybe some official warning could be attached to all photos for re-
quests saying that any out-of-order use would be prohibited under
the Hatch Act.
I thank you for the chance to testify.
[The statement of Ms. Jones follows:]

STATEMENT OF VINETTE E. JONES

Mr. Chairman and Members of the Committee: I am Vinette Jones, Director
for Recruitment at ACTION. My job gives me the responsibility for planning
and developing programs which will recruit, evaluate and place all full-time
volunteers for ACTION's programs. This includes VISTA and Peace Corps. I
have held this position since August 1976.

Prior to August 1, 1976, I was responsible for ACTION Communications
efforts which support our recruitment activities as well as being responsible for
the recruitment of volunteers.
I am now serving my eleventh year as a federal employee.
In early November of this year, I met with ACTION's Public Affairs' Director

who informed me that the agency had received a letter from Congressman
Clay stating that photos of certain black staff had appeared in "Partners in
Progress", a publication of Black Voters for a Republican Congress. My photo
was included. I was asked if:

1. Was I aware that my photo had been used?
2. Had I given clearance for its use in that publication?
3. Was I aware that such use could be a violation of the Hatch Act?
4. Had I seen the publication?

These questions are quite similar to the ones Congressman Clay asked in his
letter to me of November 23, 1976.
My answers to the above questions are that I had no knowledge of the picture

being used and that I certainly had not given permission for its use in a cam-
paign publication for I had been informed of Hatch Act restrictions.
The agency, through the Public Affairs Director, researched requests for

photos and found none from the Black Voters for a Republican Congress.
It is ACTION's policy to respond to photo requests from many varied sources:

in-house publications, newspapers, periodicals, and other out-of-agency uses.
Such requests may be seeking photos, not only of agency personnel, but of our
volunteers and program activity.
However, it is understood that photos of staff will be used for normal and

proper purpoFes only. This intent is widespread usage as the work of our agency
is decentralized to state and local communities. Usage could be to present pro-
gram highlights, local identity with ACTION's programs or minority focus, for
our programs cross ethnic and racial lines. There are also many opportunities
for republication. Thus, the staff understands proposed usage and if there are
personal restrictions requested by staff. It is made gnown to our Photo Services/
Public Affairs Office and such requests are honored.
To my knowledge, this is the first recognized "misuse" of photos of which I

am aware—both before, during, and after my service as Recruitment and Com-
munications Director. Responding to requests is, of course, judgemental in so
far as determining the legitimacy of proposed usage. Should it be felt that a
request is illegal or improper, the fulfillment of the request is refused—with
clearance through our General Counsel's office.
As a career federal employee, I have been informed of the Hatch Act and its

restrictions. In fact ACTION, provides such information to all new employees
and also provides emphasis during campaign seasons with special handouts to
all employees. It is understood by staff that specific concerns can be directed to
our General Counsel's office.
Further emphasis is given through ACTION policy and through the ACTION

Employees Union.
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It seems to me that ACTION's method of handling photo requests is adequate
for both the agency and the user. Recommendations I would have include an
insert mailed with the response. The insert would inform the user of Hatch Act
restrictions.
Another method would be to stamp the reverse side of each photo with Hatch

Act information.
Such recommendations allows the agency to meet the deadlines of the users

with little additional work by current staff.
In conclusion, I did not give permission to any person or organization to use

my photo in "Partners in Progress". I was not aware that my photo was being
requested for such use. I consider such use dishonest, and personally discrediting.
I appreciate the opportunity to testify before this subcommittee.
Mr. CLAY. Thank you.
Of course, I think there are adequate ways to deal with this under

the present law. Not only is it a violation of the Hatch Act but it is a
violation of the criminal code to misappropriate Federal funds for
political purposes.
The mere fact that the Federal employees' photographs were taken

and Federal resources were used to take them, in my opinion, is a vio-
lation of the Federal criminal statutes.
Now, Ms. Jones, you have testified that the photograph of you ap-

pearing in this paper was taken in 1973 and it has been used on various
occasions for legitimate purposes by the Federal Government.
Is that true of any of the other witnesses? Was the photograph taken

prior to 1976 and has it been used for other purposes?
Mr. NORMENT. No; my photograph was made specifically for that

purpose and has not been used as far as I know since that time.
Mr. BROWN. My photograph was taken prior to 1976 and has been

used by the agency in a number of official ways.
Mr. DUCKER. This is true of me. This is the second official agency

photograph that I have made and it has been used on other occasions
for the NIH Record which is an agency publication. It has been used
when I have been involved in speaking engagements and this sort of
thing.
In my case I was not directly requested to submit a photograph. My

photograph is on file in the Office of Information. It was simply sub-
mitted through those routes.
Mr. CLAY. Ms. Butler, you have already testified to that aspect.
Let me ask each of you another general question. Are you testifying

here today as individuals or as representatives of the agencies for
which you work?

Let's start with Ms. Butler.
Ms. BUTLER. I am testifying as an individual.
Mr. DUCKER. So am I. The only representing I am doing is for the

black managers group of HEW.
Mr. BROWN. That holds true for my testimony, Mr. Chairman.
Mr. NORMENT. I am testifying as an individual and with the knowl-

edge of my supervisor.
Ms. JONES. I am testifying as an individual.
Mr. CLAY. Did your agency in any way become involved in the state-

ments that you are presenting to us today. Did they ask to see it or
did they make any recommendations for change?
Ms. JONES. I prepared it myself. There were many people who of-

fered to help me, but since I was testifying as an individual I did not
go to any other sources to help me prepare.
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Mr. NORMENT. I simply prepared it myself and sent copies to my
congressional liaison officer and to my supervisor.
Mr. DUCKER. In my case it is agency protocol that we advise the

Office of Legislation whenever we have been called to testify. I simply
did that and the advice I was given was "keep your supervisor in-
formed." Nobody requested a copy of my testimony and I did not
submit one.
Ms. BUTLER. I prepared my statement myself and advised my imme-

diate supervisor and the Assistant Secretary that I would be testifying.
Mr. CLAY. Thank you.
Mr. Ducker, I don't know your political affiliation and I don't believe

it is relevant to this issue, but would you be any more or less distressed
by this situation if you were sympathetic or opposed to the objectives
of this publication?
Mr. DUCKER. No my position is that I don't feel I was to be polit-

icized by any party or branch of government.
Mr. CLAY. And your answer, Mr. Norment.
Mr. NORMENT. Same for me.
Mr. BROWN. That is how I feel.
Mr. CLAY. Mrs. Spellman?
Mrs. SPELLMAN. When you learned that your photographs had been

misused in this way, did you feel that your agency ought to be pro-
tecting you and that the Civil Service Commission ought to get
involved?
Ms. JONES. I don't know that that kind of thinking even came into

being at that time. I guess I was mainly upset because it was a partisan
effort. I did speak with Congressional Affairs, Geneal Counsel, and also
my supervisor just to alert them that I wanted to testify, but I did not
think at that point that they should protect me even though my picture
was there because I worked for the agency.
I still looked at it as an individual thing.
Mr. NORMENT. It was not until very close to the election that I knew

in fact that the picture had been used in this publication. Admittedly
I anticipated its use because of the 1972 experience. I did feel that we
were positioned so as to be taken advantage of by the Federal bureauc-
racy. I was quite impressed to hear of this hearing in the hope that
something can be done to protect us in the future.
Mr. BROWN. My first reaction, Mrs. Spellman, was one of being

personally offended in the sense of being manipulated and exploited.
I did not think of the agency immediately in that context. I think after
some more sobering thought my concern was how easily authority
and power can be abused because most of us in the executive branch
do not have a tradition of saying no when something is asked by our
leadership and particularly if it comes from the White House.
So I think the point here from my perspective is that the mere re-

quest from a source of power and authority in that sense is likely to
influence people to do things that they might otherwise not do.
Mrs. SPELLMAN. I am reminded of the Cuban plumbers who said

since they were asked by the White House it couldn't be wrong. I sup-
pose this is it. You are asked and without really knowing how it is
going to be misused you just take it for granted that it would be a
proper thing to do.
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Mr. BROWN. Might I add that that at the time there was some con-
cern just around the language. When one says, "Are you a member of
the present administration?"
Again, if one is in the career service of the executive banch of gov-

ernment, can you say no that you are not, even though the implications
might certainly be otherwise. It was that kind of question. Can you say
that I am not a member of the executive branch of the Government
under this administration? No; I can't say that so I could not refuse.
Mr. CLAY. In spite of the administration, you are a member of the

executive branch.
Mr. DUCKER. In my case, Mrs. Spellman, I was outraged when I

first learned that my picture had been used. In direct response to your
question, yes, I felt first and foremost since it was agency protocol
and it was a requirement that certain officials have to have a photo-
graph on file. I felt that the agency owed us protction for the use of
that photograph.
I immediately called our Office of Information to find out, one, if

they were aware of such a document as the "Partners in Progress"
brochure. Nobody had heard of it. When I asked the question, "Did
you release my photograph for use in that document?"; nobody knew
what I was talking about. There didn't appear to be any record that,
my photograph had been released. This was back in October, immedi-
ately prior to the election.
When I received a letter from Congressman Clay where he posed

certain questions that would lead me to believe that I had to testify
to that data when I attended this hearing, I went back to the Office of
Information and was successful in impressing on them the importance
of my knowing under what circumstances my photograph was released.
It was only after some probing that somebody recalled that a phone
call was received from the Public Affairs Office and my photograph
was requested.
But I guess the point I am making is that there doesn't seem to be

any discipline in the system or any record kept of the fact that a
photograph is released or the circumstances under which it was
released.
Ms. BUTLER. I didn't give any particular thought to prot-ction by

my agency. I was extremely angered when I learned my picture had
been misused. I think in good faith our Public InformPtion Office re-
quested my photograph along with others based on either a memo or
phone call from John Calhoun.
I was told when asked that the phone call had come from the White

House and specifically from John Calhoun. I learned through a friend
who is a non-Federal worker as I referenced earlier that my picture
was in the publication. I asked our Information Office if they knew
anything about it and they didn't. Through a fluke they managed to
get a couple of copies of the paper. After that it went underground
completely and there were no copies available.

Mrs. SPELLMAN. I guess my time is up.
Thank you, Mr. Chairman.
Mr. CLAY. Thank you.
Mr. Harris?
Mr. HARRIS. Thank you, Mr. Chairman.
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You may have made this clear at the beginning before I arrived, but
I would like to ask the question anyway. Did any of you have the
opportunity to refuse the issuance of the picture? Were any of you
notified that the picture was requested and asked if it was alright?
Mr. DUCKER. I wasn't.
Mr. BROWN. In our situation it didn't exactly happen in that way.

We had concern about how it might be used because the information
came to us from the Public Affairs Office. We felt that it would be
proper to have a formal release of information statement saying we
were releasing our photographs, but not for political purposes.
Mr. HARRIS. For the purpose of the record, then, all excep the

witnesses who spoke are indicating that they did not know the pic-ture had been requested and did not have an opportunity to refuse the
issuance of the picture?
Mr. DUCKER. I did not know my picture had been released.
Ms. BUTLER. I (lid not know it had been released for that purpose. It

was released for use for Bicentennial activities. That was our
understanding.
Mr. HARRIS. You were told it was being released for that purpose?
Ms. BUTLER. Right.
Mr. HARRIS. You were not asked if it was all right? You were just

told that?
Ms. BUTLER. Mine was not a telling factor. They asked if I would

release a picture to be used for Bicentennial purposes.
Mr. HARRIS. I see.
Mr. NoRmENT. In my case, Congressman Harris, I was told the

White House requested my picture. The implication was, how could
you maintain your position and not be cooperative with the White
House. So I merely had the picture made under protest.
Mr. HARRIS. There has been some discussion about controls by the

agency. Now I am thinking toward legislation and possible controls
by the agency as to the release of the picture.
Frankly, I don't know how in the world an agency can really con-

trol it. Of course, the other members don't have this much of a prob-
lem but my office gets asked for pictures all the time. I would hate to
have anybody in my office have the responsibility of making sure they
are releasing it to the right people.
Mrs. SPELLMAN. I can understand that.
Mr. HARRIS. May I ask this—there is no need to respond unless you

want to. Obviously, an awful lot of political activities are proscribed
and prohibited by the Hatch Act with respect to you all who are all in
the merit service, as I understand it.
Did you participate in any way in partisan political activities during

this past year in your community?
MS. JONES. No.
Mr. NOR31ENT. Not partisan politics. I was involved quite actively

in a school board race.
Mr. BROWN. No; I did not.
Mr. DUCKER. My sole participation was to attend a number of coffee

klatches to get to know candidates and beyond that to simple vote in
the election.
Ms. BUTLER. The same applies to me.
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Mr. HARRIS. Very good. I am not sure that that is a good thing. I
point out that people like you probably should be doing things in the
political scene. I think this may indicate one of the problems that we
have here. We have a law that I think is telling you, and I notice your
reluctance just now, but we have a law that is telling you that you
should not do a whole lot of things voluntarily. This law was in action
at exactly the same time when you were involuntarily impressed into
partisan political activities.
Mr. Chairman, I am going to submit that that is wrong. It should

be the other way around.
I want to express my appreciation to you for coming before us today

because we are going to have to be working on legislation like this. We
have to make sure that things like this don't happen. And there is a
way and a place for you to go to help prevent it from happening. We
have to be sure that your rights of citizenship are protected, also.
Thank you very much, Mr. Chairman, for allowing us to have this

hearing.
Mr. CLAY. Thank you, Mr. Harris.
We are going to call on the counsel now who has a few questions.
Mr. JOHNSON. I am impressed by the fact that we have before us

over 100 years total Federal experience. I would like to ask the wit-
nesses whether or not they feel that they are familiar with the pro-
visions of existing law governing political activities of Federal em-
ployees. As you know, it is made up of over 3,000 administrative
regulations.
I would like to know whether or not any of the witnesses feel

they are conversant and comfortable with existing law in terms of
understanding its provisions?
Ms. JONES. I will take a stab at that. I don't know that I am fully

conversant. One of the things that happens in our agency is at every
campaign zone plus when you enter into Federal service and now and
then throughout the year you are told about the Hatch Act, but usually
it is a listing of the things you can't do and maybe a few things you
can do.
I would say that is average for many of our employees. I don't know

that we have any more depth than that. It is usually you can or you
can't do such and such, a laundry list type of understanding.
Mr. NORMENT. That is the extent of my knowledge having been

gleaned from a list of do's and don'ts from the Hatch Act.
Mr. BROWN. I don't feel I am fully conversant. My impression of

the Hatch Act is a maze of do's and don ts in the career service. I
find that on a number of occasions I go back to the document and read
pieces here and there to see what I can and cannot do. The fact that
one has to constantly go back to a source for something like that is
I think evidence of how confusing it is.
That is my personal reaction.
Mr. DUCKER. I am not in any way conversant with all the finite

details of the Hatch Act. My knowledge of the act is confined like the
other folks. I know what I am not permitted to do. There are so many
things I am not permitted to do it makes it kind of academic for me
to research the act any further.
I know I am not permitted to engage in partisan politics. That is

about enough.



56

Ms. BUTLER. My position is about the same as Mr. Ducker. Being a
Washingtonian, we have been so limited up until almost the present
time in what we could do politically that I really just focus more on
the don'ts than looking beyond.
Mrs. SPELLMAN. May I ask a question? How many of you would

feel that you could have worn either Ford or Carter buttons?
Mr. NORMENT. I thought I could.
Mrs. SPELLMAN. How many of you felt you could take your neigh-

bor, the little old lady next door who can't drive, how many felt you
could take her to the polls?
[Hands raised.]
Mrs. SPELLMAN. You would have been violating the law. You could

wear the button but you could not take the poor little old lady to the
poll. Isn't that dumb? My husband used to be in violation of the law.
He would not wear the button because he thought he would be violat-
ing the Hatch Act, he said. But he would take the ladies who called
for a ride to the polls. Then I learned after I got here that he was
violating the law.
Mr. DUCKER. You mean in spite of the fact that I don't ask her poli-

tical affiliation?
Mrs. SPELLMAN. That is right.
Mr. DUCKER. I didn't take any old ladies to the polls.
Mrs. SPELLMAN. It does show that we need to revise that ridiculous

law.
Thank you.
Mr. JOHNSON. Why didn't any of you, when you learned about the

use of your photograph, go to your agencies or to the Civil Service
Commission?
Mr. DUCKER. I went to my agency. I first checked with my supervisor

to find out if any photograph was in fact released by way of agency
channels, where would it have been released. He informed me that it
was through the Office of Public Information. I immediately called
them.
As I said before, Mr. Johnson, nobody was aware of what I was

talking about. They had not heard of the document. My frame of ref-
erence at the time was, "Are you aware that my photograph was re-
led r'P in 1-1,0 elocnnient 93-1.thers volioiv knew
what that document was, nor had they seen it. They promised me that
they were going to try to get a copy of it.
So I did go back to the agency and ask the question, but I was un-

successful in getting an answer until December.
Mr. JOHNSON. Why didn't you fro to the Civil Service Commission?
Mr. DUCKER. I guess we were doing some other things. Mr. Brown

and T were communicating as to what- our stance should be. I consulted
a lawyer to find out what my legal rights were. Bob was also talking
to lawvPr.
One of the things I was advised to do was to prepare a letter to the

Chairman of the Federal Elections Commission which I did. I alsosent a copy of that letter with another cover letter to the Attorney Gen-eral of the, United States to ask him what was my legal posture in
regard to this matter.
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So mine was, more or less, seeking information as to whether or not
my rights had, in fact, been violated and, if so, how and what was
my recourse.
Mr. JOHNSON. Have you received a response from the Attorney

General?
Mr. DUCKER. No; I have not. I got a letter within the last couple of

days from the Chairman of the Federal Elections Commission which
did not answer any questions I had posed. He simply sent me copies
of the regulations that I have not had an opportunity to go through,
but I have not received a response from the Attorney General.
Mr. JOHNSON. So it is safe to say that you did not see your agency

or the Civil Service Commission as being your protector or a source
of comfort or relief to you in this situation?
Mr. DUCKER. Not particularly; no.
Mr. JOHNSON. I would ask whether any of the witnesses felt that

either their agency or the Civil Service Commission provided to them
a possible source of comfort or relief in this situation which clearly
was uncomfortable?
Ms. BUTLER. Mine was almost the opposite experience. I had a call

from the Office of the Secretary, the Information Office regarding it.
I had a copy of the paper at that time. They wanted to borrow the
paper. I loaned it to them on a very limited basis. I understand they
initially planned to send it to the White House but then they changed
their mind and said they called the White House and informed them
that the pictures we submitted were misused and it is the White
House's problem.
That made me madder than ever and I decided through an individ-

ual basis that from some mechanism I would like some coverage on
that because I objected to the whole thing. I did manage to get Carl
Rowan's ear and he did an article on it. I had no way of knowing what
the distribution was in this. I thought there could be thousands of
people misled about how black people got their jobs if they read this
article and there is nothing that anybody says to refute it, but I did
not find my agency particularly supportive.
Mr. JOHNSON. Mr. Norment ?
Mr. NORMENT. I tried first to find a copy of the publication before

making an issue out of it. I did read Carl Rowan's article and I was
pleased that he had reported it.
But I would have no real confidence in the Civil Service Commis-

sion as being protective. I worked there for several years and there
were several instances in which there were conflicting situations with
the White House. The Civil Service Commission seemingly did not
seek to prevail in such a situation.
So I did not expect the Civil Service Commission to challenge any-

thing or anybody at the White House.
Mrs. SPELLMAN. You don't feel the Civil Service Commission rep-

resents you?
Mr. NORMENT. Not really, in this kind of situation.
Mr. JOHNSON. Who do they represent?
Mr. NORMENT. Mostly high level management, whether that is em-

bodied in the White House or agency heads or just beneath that level.
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Mrs. SPELLMAN. And you worked there so is that the feeling 
first-

hand?
Mr. NORMENT. I don't claim to have known all about the Commis-

sion, but I did have some understanding of the way the operations

were carried on as related to my work area.
Mr. JOHNSON. One last question, if I may: Given the complexity

of existing law, do you feel that legislation which clearly and simply

stated what you could and could not do would help prevent this kind

of situation?
Let me elaborate on this. Existing law consists of over 3,000 admin-

istrative rulings promulgated by the Civil Service Commiss-on. These

rules, to a large extent, determine what is permissible and prohibited

political activity on the part of Federal employees. You have de-

scribed to the subcommittee a situation in which (a), you are not

clear specifically on what you can and cannot do, and (b), that you

don't see the Civil Service Commission or your agencies as protective

of your interests.
I might say, parenthetically, that I am struck by that because all

of you are senior officials and if you feel that the Commission is look-
ing out for the interests of higher management officials, then it con-
fuses me a bit.
So what I am suggesting is whether or not you feel that legislation

Which clearly and simply defined what you could and could not do,
legislation which was not ambiguous or confusing would help pre-
vent this kind of situation from recurring?
Mr. DUCKER. Let me try that, Mr. Johnson, if I might.
I think to set the record right, I think we misunderstand that in the

executive branch there seems to exist the feeling that if the White
House issues forth a request, all must be responsive. So I think that is
what we are dealing with in terms of responding to the question of
whether or not the Civil Service Commission represents me.
I think that when the White House calls, it is my impression that

the Civil Service Commission responds. At least that is what I have
been told when I check back through my communication channels.
You know, "The White House called and we all saluted and we sent

you a photograph. And we did not do a great deal to find out for what
purpose it would be used."
So I think it is safe to say that in that context the Civil Service

Commission was not representing me and did not have my interests at
heart. So I think that is one thing.
The other thing is that I don't see where just the issuing of regula-

tions or the enacting of legislation is going to necessarily prohibit or
prevent the misuse of power. In my opinion, based on the information
that the Federal Elections Committee provide, that part of it I have
been able to read, there is already a prohibition against politicizing
Federal employees. Nonetheless it was done.
So I don't know if just the promulgation of regulation is the

answer.
Mr. BROWN. I have a view that is somewhat similar to Mr. Ducker,

on that. I think we are talking about how we respond to authority and
the potential for misuse and abuse of authority from high places.
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Legislation, as we all know, is a very difficult process. A statute
could be laid out, but typically you have a statute and you have a set,
of regulations and you have a set of departmental or agency or pro-
gram guidelines. What may have started out as a simple kind of thing
becomes complicated or what started out as complicated may ulti-
mately become even more complicated.
I am not convinced that legislation in and of itself is the exclusive

answer. We are dealing with a question of how we respond to au-
thority. I think we are dealing with a question of eth'es of leadership
in terms of how authority is used, directly and indirectly.
Mr. NORMENT. I think a considerable amount of oversight is neces-

sary on the part of congressional committees, if not indl vidual Con-
gress people, and the feeling that also, that the White House is not
necessarily all that is good and great in all matters.
I will echo what has already been said to some extent. The feeling

is that we as Federal employees work for the President. Almost any
and everything that the White House sends down in the way of request
is responded to most expeditiously. Agencies don't think twice aboutit.
Ms. JONES That is probably the way it should be, that there should

be an element of trust. I think up to this time we have trusted that therequests that have been made have been legitimate requests. I guess itreally boils down to the misuse of power. Up to this point we havetrusted, but now it has become dingy.
Mr. HARRIS. May I interject a question? This is the point I referredto before. If the White House requests pictures for a Bicentennial issueor something, what is supposed to happen? Is the agency supposed toverify that that is what the White, House is going to do or is the em-ployee supposed to check to see if that is what the White House is goingto do?
I have a notion that is not exactly where the problem is.
Mr. CLAY. All right.
Mr. JOHNSON. Is this the first time your photographs have everbeen used in this way? Have there been other incidents to your knowl-edge where political brochures have been published and pictures usedthis way?
Mr. NORMENT. Yes; there was a similar brochure far more widelydistributed in 1972. My photograph-did not occur because I did nothold the position I now hold, but persons similarly situated werephotographed and their pictures presented in that publication.
Mr. CLAY. Was your predecessor's picture in there?
Mr. NORMENT. No; my predecessor was not a minority, but there areminority people on a parallel with me in the Department of Transpor-tation whose pictures occurred in 1972.
Mr. JOHNSON. So this is not an isolated occurrence? There has beenprecedent for what has happened here?
Mr. NORMENT. At least at 1972 precedent.
Mr. BROWN. My picture appeared in 1972.
Mr. DUCKER. I heard of such a document in 1972. I have no knowl-edge of its existence and I don't know whether my picture was in thereor not.
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Mr. JOHNSON. Thank you very much.
I have no further questions.
Mr. CLAY. Mrs. Spellman?
Mrs. SPELLMAN. No thank you.
Mr. CLAY. Mr. Harris?
Mr. HARRIS. No thank you, Mr. Chairman.
Mr. CLAY. I have one last question.
The impression created by this Partners in Progress was that in

some way the Ford administration had something to do with your
getting the positions you presently hold. I would like for each one of
you to respond.
Were there any calls or letters written by the Ford administration

or any attempt made to influence the Civil Service Commission either
in getting you the position you have now or getting you promoted or
transferred to where you are?
MS. BUTLER. No.
Mr. DUCKER. Not to my knowledge. I have been with the same

agency for 23 years. I have weathered a number of administrations.
There was no intervention as far as I know.
Mr. BROWN. No; not to my knowledge, Mr. Chairman.
Mr. NORMENT. No; I was in my present position when Mr. Ford

became President.
MS. JONES. Not to my knowledge either.
Mr. CLAY. 'We want to thank each of you for your testimony and

cooperation. We hope somewhere down the line we can find a remedy
for the kinds of abuse that has been heaped upon you.
Thank you.
Mr. CLAY. The next panel of witnesses will consist of Ray Gilbert,

Percy Luney, Ms. Beatrice Moore, Ed Rhodes, and Herbert Tyson.
Remain standing, please. Will you raise your right hand?
Do you promise the testimony you are about to give before this sub-

committee will be the truth, the whole truth, and nothing but the truth,
so help you God?
Mr. GILBERT. I do.
Mr. LUNEY. I do.
MS. MOORE. I do.
Mr. RHODES. I do.
Mr. TYSON. I do.

TESTIMONY OF RAY GILBERT, NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION; PERCY R. LUNEY, DEPARTMENT OF
AGRICULTURE; MS. BEATRICE D. MOORE, DEPARTMENT OF
HEALTH, EDUCATION AND WELFARE; EDWARD T. RHODES, EN-
VIRONMENTAL PROTECTION AGENCY; AND HERBERT TYSON,
ACTION

Mr. CLAY. I understand that each of you has prepared statements.
You may proceed as you see fit, either read the statement or give us
your testimony in your own words. It is up to you.
You may start at this end.
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Mr. RHODES. Mr. Chairman, members of the committee, my name is
Edward T. Rhodes. I am Deputy Assistant Administrator for Admin-
istration of the Environmental Protection Agency. I have submitted
a statement, and request that it be inserted into the record. Therefore,
I would like to make a very brief summary statement.
I was unaware of the fact that there was such a document known as

the brochure "Partners in Progress." I was not aware that my photo
was going to be used in such a document, and it wasn't until a friend
brought to my attention that there was in existence such a publication
that I became aware of the fact that my photograph had been used for
improper purposes.
In November, Congressman Clay sent a letter to our agency, to Ad-

ministrator Train of the EPA, and because it falls within the purview
of my responsibilities, it was sent to me for investigation and answer,
which was rather interesting. I had our security and investigations
people look into the matter, and I discussed it with other individuals
in the Agency whom I felt might have knowledge of it.
The Office of Public Affairs in our Agency IS an office of public in-

formation, and, after speaking to Mr. Carol Thomas, our Director of
Civil Rights. I was made aware of the fact that he was called by Mr.
Wyche, of our Office of Public Affairs, in April, I think it was. And
Mr. Wyche had concern about the fact that he had been contacted by
Mr. John Calhoun, of the White House, who had requested photos of
high-level blacks in GS-15 and above policymaking positions. Mr.
Wyche was concerned about this and felt there might be some impro-
priety and asked if there was one from a civil rights standpoint. Mr.
Thomas informed him that the request was unusual but that there was
nothing violated in terms of civil rights regulations since the use of the
photos were ostensibly for publication in a publication entitled "Bicen-
tennial Brochure."

After I became aware of the publication of the document, I made
my administrator and my immediate superior aware of the fact my
picture had been utilized. They were concerned.
I was requested to testify before the committee, and I prepared my

own testimony. There was no input made by any member of the Agency,
I did, as a courtesy, let them see copies of it. In closing, the only state-
ment I would like to make is that I was appalled to find that civil
servants' pictures could be used for blatant political purposes without
their knowledge.
I am concerned because I don't see any way to avoid a future oc-

currence of this, because no matter what legislation is written, if
someone requests use of a photograph for one purpose and submits it
to other bodies for use of an illegal nature, there would be no way for
the agency, itself, to avoid such an occurrence.
[Mr. Rhodes' cojiiplete statement follows:]

STATEMENT OF EDWARD T. RHODES

Mr. Chairman and Members of the Committee, I am Edward T. Rhodes, Deputy
Assistant Administrator for Administration of the Environmental Protection
Agency. As Deputy Assistant Administrator, I am responsible for the Agency's
personnel, procurement, ADP, management and organization, facilities and sup-
port services and security and inspections programs. I am here today to make a

81-266 0 - 77 - 5
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statement in regard to the brochure entitled "Partners in Progress" which carried
my photograph, along with other Black Government executives. Since your let-

ter of invitation indicated interest in determining thessource from which this bro-

chure originated, I shall relate briefly my knowledge on the subject.
In early October a friend of mine, Mr. Howard Tucker, asked if I were aware

that my picture had appeared in a brochure entitled "Partners in Progress."

Until that time, I was (1) unaware of the existence of such a brochure; (2) had
not been approached by anyone regarding the use of my photograph in any such

publication; and (3) because I am a career civil servant, I would have automat-

ically taken exception to tne reqbeSt because the use of my photo in sucn a bro-

chure would constitute a flagrant violation of the Hatch Act.
I attempted to secure a copy of time brochure out was unsuccessful. In early

November, I received a call from Ms. Gail Weiss, a staff member of the Sub-

committee on Employee Political Rights and Intergovernmental Programs, and

was querried about the brochure. Ms. Weiss was informed that I had no prior

knowledge of the brochure, no knowledge of how my picture was obtained and

that I had not authorized the use of my picture for any purposes.

On November 1, 1976, Mr. Train, Administrator of the Environmental Pro-

tection Agency, received a letter from Congressman Clay which sought informa-

tion about the use of my photo in the brochure—Partners in Progress. The letter

was referred to my office for preparation of the response. As Deputy Assistant

Administrator for Administration, matters of this sort fall within the purview

of my authority and I directed the Office of Security and Inspections to make

an investigation.
I also discussed the entire matter with Mr. Carol Thomas, Director of the

EPA Office of Civil Rights. Mr. Thomas stated that in late April 1976 he r
e-

ceived a call from Mr. Paul Wyche, EPA Office of Public Affairs, who h
ad a

question in regard to the propriety of releasing the photographs of Bl
acks in

GS-15 and above policy-making positions to the White House for inc
lusion in a

Bicentennial brochure. Mr. Thomas stated that while the request was
 somewhat

unusual that it did not appear to be improper and he so advised Mr. Wyc
he. Mr.

Wyche was unable to find a copy of the April 1976 White House lette
r from Mr.

John Calhoun which made the request but was able to provi
de a copy of his

letter of response which transmitted the photos. The letter transmit
ted the photo-

graphs of:
Carol M. Thomas—Director, Office of Civil Rights.

Clifford V. Smith, Jr.—Regional Administrator, Region X.

Edward T. Rhodes—Deputy Assistant Administrator for 
Administration.

Needless to say, I am concerned about the implications whic
h result from the

appearance of my picture in the brochure. I am a career civ
il servant and have

received every promotion under the merit system. Use of
 my picture in the

brochure as a "Partner in Progress" implies that my 
advancement has resulted

from political appointments. I feel that a misrepresentation 
has occurred which

cannot be rectified by any action on my part.

In an effort to control the future use of photographs
 of agency employees, EPA

now requires that a log be kept of requests for photog
raphs.

In closing, I would like to reiterate that (1) I did 
not provide my photograph

to the publishers of "Partners in Progress"; (2) I
 am appalled to learn that a

civil servant's picture could be used in such a mann
er without his or her author-

ization; and (3) I would hope that the Committee 
will be able to find a way to

preclude a reoccurrence of this in the future.

Mr. CLAY. Thank you.
Ms. Moore?
MS. MOORE. Mr. Chairman, my statement is on record, and

 I would

like to make a few points, if I may.
I did not know to what use my photograph would be put 

in this bro-

chure, and it was done without my permission. Thinking over 
what you

have been asking before, I should note that I felt comfortabl
e to refuse

sending my photograph had I been able to be clear on what it w
as used

for. But after several inquiries, I couldn't find out, and I let it g
o along

without pursuing it further.
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This photograph has been on record and was taken by the Agency for
use in my official functions, and I do believe that very HUI& thought
was given as to how it is used, or indeed, how any of us do respond to
requests from the White House, and sitting here listening to you, as I
give thought to it, I must say I notice that the Agency does seem to feel
comfortable that we are all directed to whatever is required. On the
other hand, I am not sure how that is supposed to be dealt with.
I think, though, that the use of my photograph in this brochure was

a frank violation of my political rights. In fact, I think I am on record
as being amazed at the use to which it was put. It also was a violation
of my privacy as an individual.
I think the 18 years I have worked under Civil Service is not given

proper respect when it is implied I am where I am because of the lar-
ffesse of the Ford administration.
I did want to say on behalf of the black people of America to whom

this brochure was directed, I think it is more likely to offend them than
to persuade them to anything. References to Democrats have lied, and
pictures don't lie. A picture is worth a thousand words, is very insult-
ing, and I think there is some assumption about the people to whom
they were addressed which would have to be considered offensive.
At the same time, I must say that the names and images of the Civil

Service employees who were used in this brochure demonstrate there
aren't sufficient safeguards against exploitation, and clearly the Fed-
eral employees are considered to be the property of the administration
in charge. But I think this experience calls for a reexamination of the
protection of privacy and rights of Federal employees, and I do be-
lieve that it is possible to put some safeguards on the use of records
and political photograph and other job-related materials for employees
at the agency level. In fact, my agency has been giving some thought
to what it can do. I think the one thing that clearly can be done is some-
one should be accountable for noting the request, making an attempt
to find out what it is for and note bow they responded and when it hap-
pened. This is a simple administrative procedure that one might as-
sume would be in effect in every agency, anyway.
[Ms. Moore's complete statement follows:]

STATEMENT OF BEATRICE D. MooRE

My photograph was used in the political brochure "Partners in Progress" with-
out my prior knowledge, and without my permission. The picture is an "official"
photograph, taken at public expense by my Agency, for use in the course of the
performance of my duties. It was initially requested by the Office of Public Affairs
of SRS without an explanation. I declined, however, to submit it without clarifica-
tion of the intended use. I received a second request a week later. In response to
this I submitted the picture, but again inquired about the purpose. I did not
receive a response, but I did not pursue the matter.
I first knew of the brochure when a friend brought it to my attention. I called

the telephone number given on the brochure for obtaining additional copies, but
was told that the publication was no longer available.
I subqequentiv understood from my agency that the photogranhq were requested

by the Office of Public Affairs in the Office of Secretary, PHEW, in response to
a request from the White House. The SRS Office of Public Affairs believes that
they were told that the photographs were intended for use in a Bicentennial
brochure.
I bPlieve that the use of my photograph in a frankly political publication is a

violation of my privacy as an individual and of my rights as an employee under
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the Civil Service Act. In addition, however, it is a distortion of my record of
performance over the past 18 years to imply in any way that I have progressed
to my position due to the largesse of the Ford Administration.
I must also add, on behalf on the Black People of America to whom this

brochure was directed that it is more likely to offend than to persuade. "Demo-
crats have lied—pictures don't," "Pictures don't lie! A picture is worth a thousand
words !" are insulting in their assumptions about the people to whom they are
addressed.
I believe that this use of the names and images of Civil Service System em-

ployees demonstrates that there are not sufficient safeguards against exploitation,
particularly political exploitation. Clearly, in this case Federal employees were
accorded a proprietary disregard in a fashion which we had thought was
behind us.
I think that this experience calls for a re-examination of the protection of the

privacy and the political rights of Federal employees. Further, agencies must be
required to build in their own safeguards for controlling the use of employee's
files and other job related materials—such as photographs. As we can see, present
systems are inadequate.

Mr. CLAY. Thank you.
Mr. Luney ?
Mr. LUNEY. Mr. Chairman, ladies and gentlemen, my name is

Percy R. Luney. I am chief of the Program Planning and Evaluation
Division, Office of Equal Opportunity, U.S. Department of Agricul-
ture. I am a career Federal employee with 25 years of service. I am
responding to the subcommittee's request for information about the
circumstances under which my photograph was used in "Partners in
Progress."
In an April 5 memorandum, the White House asked the Department

of Agriculture's Office of Communication to provide five photographs
of all blacks serving in a policymaking position, GS-15 and above.
The White House memorandum indicated that these photographs were
to be used in Bicentennial displays and Government Day programs as
requested from cities and private organizations.
The Department's Office of Communication handled this request for

information in a routine manner. A list of black employees, GS-15
and above, was sent to our Photography Division, where the photo-
graphs were made from negatives on file. For some black employees,
who had no negatives in the files, a special photograph was made. My
photograph, along with those of 11 other black employees from
the Department of Agriculture, was delivered to the White House
prior to the deadline of April 16.
As of this date, I am unaware as to which Bicentennial display and

Government Day program my photograph appeared in. I did not au-
thorize its use in the brochure, "Partners in Progress" and was un-
aware, until just recently, it was so used.
Mr. CLAY. Thank you.
Mr. Gilbert?
Mr. GILBERT. Mr. Chairman, and members of the subcommittee, my

testimony before this subcommittee today is being provided as a result
of a written invitation from the chairman, dated December 7, 1976,
requesting my appearance to give information for the record surround-
the printing of my photograph in the political brochure "Partners in
Progress." The invitational letter poses five questions which I now
will proceed to answer for the committee.
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Q. Were you led to understand that the photograph was to be used
to be used for official purposes?
A. Yes; as it relates to my official duties.
Q. Did you authorize the use of your official photograph for un-

official or political purposes?
A. No; neither verbally nor written.
Q. What person or persons are responsible for the use of your

official photograph in this political brochure?
A. It is my understanding that the NASA photographs which

appeared in the brochure "Partners in Progress" were the same em-
ployees whose official photographs were sent to Mr. John Calhoun
Special Assistant to the President, on April 20, 1976, by the NASA.
Office of Public Affairs.
However, I feel that those acting on behalf of NASA did not make

a willful or intentional disclosure of the pictures for .polidcal
purposes.
[Questions and answers follow:]
Question. What safeguards exist to protect Federal employees against this

unofficial use of their official records and/or photographs?
Answer. NASA's regulations concerning the protection of personal privacy

permit the use and release of official photographs to other agencies if it re-

lates to NASA Public Affairs activities.
As an employee of an Executive agency of the Government, under the Hatch

Act, I am prohibited from using my official authority to affect the results of an

election or participating in partisan political campaigning. This provision of the

Act is enforceable by the Civil Service Commission.
Question. Do you have any suggestions as to the administrative or legislative

remedies which might prevent a recurrence of this situation?

Answer. No, other than possibly a more careful adherence to existing Fed-

eral statutes such as the Privacy Act, the Hatch Act, and the prohibitions

against the use of Federal funds for other than official purposes.

If not already defined, it might be advisable to amend the parameters or cate-

gories of "authorized, official purposes."
Another safeguard would be for agencies or offices contemplating a photo re-

lease for official purposes required to receive the expressed, written consent of

the subject individuals.

Lastly, and I think this is the key to what I would like to say,
a nonwillful disclosure can occur if photographs or records are lost,
stolen or in any way wrongfully appropriated from the custody of a
legitimate or authorized user for a prohibited purpose. Another way
of saying the same thing, in my opinion, is that the photographs
could be released under very official reasons, complying in every
detail with the law, but once in the hands of a legitimate user, be
it the host agency or the requester. the pictures could be stolen, or
taken in an authorized way, and then used in the fashion that we
are discussing here today.
Mr. Chairman, this ends my prepared remarks.
Mr. CLAY. Thank you.
Mr. Tyson?
Mr. TYSON. Mr. Chairman, and members of the committee, I have

a statement that I have submitted on record. I will make a few
remarks.
On or about November 8, 1976, the Deputy Assistant Director of

the Office of Policy and Planning for ACTION asked me if I were
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aware that my photograph had been published in the political bro-
chure. "Partners in Progress." I was not only shocked but incensed.
I strongly objected to the implications conveyed by the utilization of

my phonograph. I obtained a copy, a Xerox copy, of the brochure,
and I discovered that my name was listed in the brochure twice. The
first photograph was not me. The second one was a photograph that
had been taken in 1972.
Mr. CLAY. When you graduated from high school?
Mr. TYSON. That is really a compliment. In 1972 I was serving as

Peace Corps Director in Africa and happened to come back to the
United States, and my photograph was taken at that time. So the
second photograph in the brochure is a very old one, and the first one
I have no idea who the individual is. I have heard the statement that
we all looked alike, but I didn't think among blacks.
I knew nothing about the utilization of my photograph. I cer-

tainly have not authorized it in the past, nor did I recently authorize
the utilization of my photograph, and do feel that it was a violation
of my political rights.
I don't know what safeguards there are at this point to prevent

the unauthorized use of photographs, as many speakers have said.
You have a law that provides that protection now, but how does
one legislate integrity and morality. Perhaps we do need some kind
of check and balance system where those violators cannot seek
refuge in those institutions designed to protect the political rights of
the employees.
Mr. CLAY. Thank you.
I would like to ask each of you, did the agency that you work

for in any way help to you to prepare your statements this morning,
any one of you?
Mr. GILBERT. No.
Mr. LITNEY. No.
MS. MOORE. No.
Mr. RHODES. No.
Mr. TYSON. No.
Mr. CLAY. Did any of them require that you clear your statement

through their channels before you presented it?
Mr. GILBERT. No.
Mr. LUNEY. Yes.
MS. MOORE. No.
Mr. RHODES. No.
Mr. TYSON. No.
Mr. LUNEY. In my case it had to be cleared, but it was not changed.
Mr. CLAY. How long did it take to clear your statement?
Mr. LUNEY. Because the Secretary was out of the country, approxi-

mately a week.
Mr. CLAY. How long did it take them to get the photograph to the

White House; do you know?
Mr. LUNEY. No; I don't know how long it took them to get the

photograph to the White House, sir. •
Mr. CLAY. At that time, I understand the Secretary was telling

jokes; is that right?
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You are with the Department of Agriculture?
Mr. LIJNEY. Yes; I am.
Mr. CLAY. He was telling jokes at that time.
Mrs. Spellman?
Mrs. SPELLMAN. Would any of you have any suggestions? You 

did

point out that we can't legislate morality, but would you have 
any

suggestions to us for ways in which we might be able to protect em-

ployees from this kind of thing?
Mr. GILBERT. I would like to attempt to provide an answer on tha

t

question, Mrs. Spellman. Although I do not have a detailed under-

standing of the laws that are applicable to this type of a problem, I

think one feature that one might consider would be the necessity for

written consent; however, that would only help and not guarantee

against this type of occurrence. I can imagine a situation where in-

formation and a photograph is sent to a newspaper for a very legiti-

mate, authorized purpose, and then a week or 2 later the picture could

appear in a partisan publication.
Mrs. SPELLMAN. It occurs to me, as you are talking, that there might

be a few things that we ought to be concerned about: one, I think, a

real clarification of the laws so that people working under them know

what they are, and don't have a few "dos" and "don'ts", but have it all

put together.
Second, oversight, Congress watching what is being done, because

you have a right to look to the Congress to protect you and to provide

its part of the whole equation.
And then thirdly, action taken. Some definite action taken when

there has been a violation of the law and not just a slap on the wrist

saving, "Well, this shouldn't have been done."
It occurs to me that after the last election charges that had been

made were dropped because the election is over and let's not worry

about it any more. But if we do that time after time after time, then

we are going to have this same kind of violation of good faith, good

taste, and your rights and our rights.
So I think it is important that we do follow up on this. I don't know

what can be, done, but whatever can be done should be done, not just
being vindictive, but just to say, "He can't get away with this. I can't

get away with this. No one should get away with this."
I can't help thinking, Ms. Moore, that you are right when you say

that this offended people more than it appealed to them.
Mr. CLAY. Would the gentlewoman yield for a second?
Mrs. SPELLMAN. Sure.
Mr. CLAY. I see a photographer in the room, and these persons are

very sensitive about having their pictures taken, so maybe we had
better ask their permission before you take a picture. It is for official
use.
Is it all right?
[The witnessses indicated assent.]
Mr. CLAY. If it is all right with the witnesses, we will permit you

to take pictures.
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Mrs. SPELL3fAN. I was saying I thought Ms. Moore was right. I
can't help but think of something done in my campaign. My op-
ponent—they had requested my picture, too, Mr. Harris—and then
used it, sending it out in the mail. It was a nice photograph, and it
looked like it was autographed by me, but when you read it, you
found it said, "Gladys Spellman is the problem in Washington," and
all these various other things, and I am reminded of one of the women
who wrote in saying, "I had no intention of voting for you until I
saw that picture, and when I looked at your eyes, (knew you had to
be a good woman." So it turned around. There were those who de-
cided that they had gotten my picture and now they had to vote
for me.
But really, it is an offense, I think, to any thinking person that this

sort of thing is being done. I personally feel that we have a responsi-
bility to do something about it, whether Democrat, Republican, or
what. We just have got to carry this thing through, and I am glad,
Mr. Chairman, that you haven't decided that, the election is over, so
forget it.
Mr. CLAY. Thank you.
Mr. Harris?
Mr. HARRIS. I have two questions, and everyone may or may not

respond to them, as they wish.
My first question is in a situation like this, would it have been

helpful to you to have had an independent board that you could have
gone to when you discovered that it, had happened and complained
so as to initiate an investigation of the matter? Would it have helped
to have an independent board composed of Federal employees that
could have checked out on this as soon as you discovered that it had
happened?
Ms. MOORE. I think this whole matter of lack of consequence is very

important. I notice in your statement how apparently this whole mat-
ter is being shrugged off and no one, feels responsible to respond to it.
Clearly that is a problem. If you can't divide it, there should be con-
sequence for what you do.
On the other hand, the earlier remarks about the Civil Servicce

Commission, it never would have occurred to me to try to (Yet relief
from the Civil Service Commission. I would have felt thatt-I would
never have known how to get to wherever it was I was supposed to
be or know when I was there, because I wouldn't get a response, and
if I got the right office. I couldn't be sure. Nor would I expect any-
thing to happen as a result of it.
When I reflect on what you are saying, I realize I see the Civil Serv-

ice Commission as not looking out for me in the course of what
happens.
In response to your question, I think it would be useful if any-

thing immediately happened. That is always a problem, that it takes
so long, if it ever gets clear, and it is so watered down by the time
it happens. I think if the requirements were clearer, the course of
action for dealing with it, and clearly defined offenses were made
known and the response was relatively immediate, it would have to
make a difference, and I would think it would have to be a deterrent.
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Mr. HARRIS. Suppose this board had the power to order suspension,
without pay for a given period, of an official or supervisor who did
this type of thing, so that independent board not only had the in-
vestigatory power, but powers actually to put in place penalties that
were proportionate to the offense, do you think that would be helpful?
Ms. MOORE. As someone could just as easily be on the other end of

such action, I would have to say you would have to have it very
clear where the items rested that you were trying to safeguard. Pic-
tures can come and go from anywhere, as can records, and if I were
on the end of a penalty of that kind for such an action, I would cer-
tainly want every authority to be able to carry out the responsibili-
ties that I had, and I wonder a little about that and all the ways it
could happen.
My picture came from me. It wasn't on file anywhere else. I sent

it up and a lot of things happened on the way to the White House,
I guess, so I think it would have to be very clear. You could be plac-
ing a grave responsibility on someone who couldn't carry out all the
things required to do.
Mr. HARRIS. Was it requested for a purpose?
Ms. MOORE. The purpose wasn't made clear. In fact, I refused to

send it, and I got a second request. I just said, "Ask them what it is
for," because it is a sort of proprietary way of dealing that I don't
like anyway, and a week later I got another request, and they said,
"You still haven't sent the picture," and I said, "That is right ask
them what it is for."
The young woman on the other end didn't know. So I said, "Send

them up and I want to know what it is for." I never heard from
them. I don't know if they knew what it was for. But there is a way
of dealing with matters like that that suggested to me they hadn't
thought about telling me what is was for.
Mr. HARRIS. Would anyone else like to respond
Mr. GILBERT. When I first saw the picture, I immediately recog-

nized the origin and was surprised and bewildered. It never happened
before.
You asked the question as to whether or not I looked to my agency

to give me some answers to things that were rather confusing at the
moment. In the case of NASA (National Aeronautics and Space
Administration) they did conduct, in my opinion a very thorough in-
vestigation. Our Office of Inspection and Security immediately con-
tacted and took statements from various people who appeared in the
publication. I was content with their objective inquiry and felt it
was satisfactorily conducted.
Mr. HARRIS. But if, in fact, a public official had gained the photo-

graphs by misrepresentation as to their use, and if, in fact, he indi-
cated that they were going to be used for specific official purposes and
then, in fact, used them for purely political purposes, do you feel
like there should be something under the law that would penalize
them for doing something like that?
Mr. GILBERT. Very definitely, providing you could prove mis-

representation.

•
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Mr. HARRIS. The other question which goes along with it, do you
feel, in a situation like this, that the law should specifically author-
ize a civil action against someone who does this hypothetical thing
I have just presented? Should the law authorize an individual that
has had his or her picture used in an inappropriate way to bring
civil action against somebody like that?
Mr. TYSON. I don't think so. As a matter of fact, when I learned

about it, I consulted with an attorney, and he told me I really had
no recourse. I hadn't seen the brochure. He wanted to know what
did it state, so I told him I understood it had my picture and an
indication of my position with my agency. He said, "Well, it is true,
isn't it?" I said it is true, but I understand the brochure was used
for partisan political purposes, and he advised that "Well, you could
conceivably sue, but your prospects of winning are slim, and you
would invest a lot of money." I knew of 
Mr. HARRIS. He wasn't willing to take it on contingency?
Mr. TYSON. No; he wasn't, and I knew of no recourse at that point.

Certainly I was elated to have the opportunity of sharing my feel-
ings with this subcommittee, with the hope that some solution may
be found to assure that this kind of action is not repeated again.
Mr. HARRIS. Thank you, Mr. Chairman.
Mr. CLAY. Thank you.
Mr. Johnson?
Mr. JOHNSON. Mr. Chairman, I would like to ask each witness

whether or not they hold career competitive status within the civil
service?
Mr. RHODES. I am a career employee with 21 years of service, and

I think the reason I was appalled by the fact my photograph was
misused was the fact that a number of people will assume, and I am
powerless to defend myself against this, that it was through some
political chicanery that I got my position, which is in the merit serv-
ice. There is no way at all that I will be able to get to people who have
known me or know me slightly to make them aware of the fact that
I am not involved in partisan politics, that I did not get my position
through some sort of skullduggery, and there is no defense I have.

Ms. MOORE. Yes; I am a career civil service employee.
Mr. LUNEY. Yes; 25 years.
Mr. GILBERT. Career service.
Mr. TYSON. I am a career civil service employee. As a matter of

fact, I have been in the same grade level since about 1968, and it
disturbed me to suggest that I had really been pushed up as a result
of the Ford administration.
Mr. JOHNSON. Let me ask a question which some might pose pri-

vately, and I wish you would react to it in your own words briefly.
Some have said:
Well, you know most of these folks whose pictures appeared in the brochure

have the best of all possible worlds. If the administration won, they could always

say to the administration, we were with you from the very beginning and now,

since the administration lost, they can say, look what they did to us.

So they say you have the best of all possible worlds. What about
that?

"ft
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MS. MOORE. Let me answer that. I was the person who contacted the
committee, and I think I contacted you in October. In fact, I waited
it clear that it was not after November. It was in October. So it was
the case with people whom I know who protested to it.
Mr. RHODES. I feel used, and I don't feel that any advantage at all

could accrue to me if the Republicans won or the Democrats won.
I am disgusted with the whole thing.
Mr. LUNEY. I welcome this opportunity, because my integrity is at

stake here, and I wanted to clear my name.
Mr. TYSON. I don't view it as you do as the best of all political

worlds.
Mr. JOHNSON. I didn't say I viewed it that way.
Mr. TYSON. No; I mean the statement. I expect persons who are not

involved in the political process, and certainly as a Federal employee
I have not been active, and don't think of it in that way at all. I would
like to think I have, as a career Federal employee, performed a job
and obtained a position on merit and any subsequent promotion will
come by the same way rather than through any kind of political
nuances.
Mr. JOHNSON. Mr. Gilbert, do you have the best of all possible

worlds?
Mr. GILBERT. I think the article certainly tells a story. It declares

one's political stripes, and I feel a person should be allowed the right
to publicly announce their political party affiliations strictly as a
matter of consent and not in an involntary manner as occurred with
"Partners in Progress."
Mr. JOHNSON. Mr. Gilbert, you mentioned in your earlier state-

ment that you were contacted by representatives of your department
in connection with the chairman's inquiry, and they will be testifying
afterwards.
I would like to ask the other four witnesses whether or not you were

personally contacted by a member of your department in response to
the chairman's inquiry about the use of your photographs in this
matter?
Mr. RHODES. I was contacted because it was my responsibility to

formulate the reply. I am not aware of anyone in my agency having
any intention of testifying on this matter. However, I am certain if
they were requested, they would do so. Mr. Train, frankly, requested
that he be permitted to see my statement, if it would not bother me
in any way, so I feel they are sensitive to the matter.
Mr. JOHNSON. Did your agency contact you as a result of our letter?
Ms. MOORE. The Adiministrator of the agency met with us to under-

stand what happened and to apologize for us and to ask what recourse
we might want from the agency in the way of apology or recognition
of our lack of responsibility for what had happened in appearing in
the political brochure but the secretary apparently had offered to
send us a letter. We did accept a letter for our records that we had
not been willingly involved in that and were given a personal copy of
the letter.
Mr. LUNEY. Mr. Johnson, it worked the other way in my case. I

received the invitation from Mr. Clay, and I notified my supervisor
that I had been invited to testify and that I wanted to.

_
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Mr. JOHNSON. Mr. Tyson?
Mr. TYSON. I was not contacted by any official in my agency. I did

share the information with my supervisor that I would be testifying,
and there was no followup from the agency at all. My testimony has
not been seen by anyone in the agency.
Mr. JOHNSON. Let me, if I may, Mr. Chairman, ask the witnesses

a couple of questions that we asked the previous group. My question is,
given the fact that, existing law consists of over 3,000 administrative
rulings governing the extent of permissible and prohibited activities:
Do you feel that you are knowledgeable with the Hatch Act governing
Political activity of Federal employees?
Mr. RHODES. I have seen the "dos" and "don'ts" given to each em-

ployee. I don't feel that I am knowledgeable. and I think most Federal
employees' reaction to this is not to participate, period. It is easier not
to do anything and not take a chance than to try to determine what is
prohibited, particularly as Mrs. Spellman said, "who would think
you would violate the act by giving someone a ride to the polls."
Ms. MooRE. I have to agree witlr that.
Mr. LUNEY. Yes; I receive a list of "dos" and don'ts" every year,

and I feel that if I err, it is on the "don't" side, and when employees
ask questions that I do not feel qualified to answer, then I check with
the Office of General Counsel.
Mr. GILBERT. I have a very clouded understanding of the act, and it

was very revealing to hear Mrs. Spellman's two questions, particularly
the one having to dowith giving an elderly person a ride to the voting
poll. It would be interesting to compile a questionnaire of similar type
questions. I think you would find a pattern, and that is most people
don't know or understand what is permissible or prohibited under the
act.
Mr. TYSON. My knowledge is approximately the same as members of

the committee.
Mr. JOHNSON. I have no further questions, Mr. Chairman.
Mr. CLAY. Thank you.
We certainly want to thank you for your testimony. Somebody from

the committee will probably be getting in touch with you at a later
date. Thank you.
[Mr. Tyson's complete statement follows:]

STATEMENT OF HERBERT L. TYSON

Mr. Chairman and members of the subcommittee, on or about November 8, 1976,
the Deputy Assistant Director, Office of Policy and Planning asked me if I were
aware that my photograph had been published in the political brochure, "Part-
ners in Progress". I was not only shocked but also incensed.
As a career federal employee, I respect the political choices and philosophy of

others and expect others to respect my political choices and philosophy. I will
do all within my power to maintain and preserve my political rights and strongly
object to the implications conveyed by the utilization of my photograph in the
political publication, "Partners in Progress".
I have not in the past, not did I recently authorize the use of my photograph

for unofficial or political purposes. I was totally unaware that my photograph was
used until it was brought to my attention as cited in my opening statement.
I understand that ACTION responded to a request from the White House

for photographs and titles of Blacks serving in top positions for Bicentennial
displays and Government Day programs.
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There are no safeguards, to my knowledge, to protect Federal employees
against the unofficial use of their official records and/or photographs. How does
one legislate integrity and morality?
In my years of federal service, I have seen the system manipulated so many

ways. We need a true check and balance system where those violators cannot
seek refugee under the cover of those institutions designed to protect the em-
ployee's rights.

Mr. CLAY. The next witness is Dr. Alan M. Lovelace, Deputy Ad-
ministrator, National Aeronautics and Space Administration.

Doctor, will you stand and raise your hand?
Do you swear that the testimony you are about to give before this

committee is the truth, whole truth, so help you God?
Dr. LOVELACE. I do.
Mr. CLAY. Thank you. We have your prepared statement, but you

are free to proceed as you see fit, either read the statement or sum-
marize it.

TESTIMONY OF DR. ALAN M. LOVELACE, DEPUTY ADMINISTRA-
TOR, NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

Dr. LOVELACE. Mr. Chairman, members of the subcommittee, if I
may very briefly read for the record and summarize my statement.
My appearance before the subcommittee today is in response to

the chairman's letter of November 22, 1976, addressed to NASA's
Administrator, Dr. James C. Fletcher, regarding the circumstances
surrounding the use of the names and photographs of several black
NASA employees in a partisan political brochure entitled "Part-
ners in Progress." The purpose of my appearance is to supplement
the information that NASA has already given to the subcommittee and
its staff by way of our report of investigation dated November 16,
1976. It is my understanding that both this report and our accom-
panyina letter of December 3, will be made part of the official hearing
record Qf this subcommittee.
Mr. Chairman, when your letter of October 28, 1976, to Dr. Fletcher

first brought the "Partners in Progress" situation to our attention, the
NASA Office of Inspections and Security was immediately directed
to conduct a full investigation into this matter. The actions taken by
NASA inspectors in this regard were as follows: First, one of our
senior inspectors contacted Mr. Lloyd A. Johnson, of your staff, to
obtain possible additional background information relative to this
matter.
Second, we conferred with Mr. Lynn Collins, Deputy Assistant,

General Counsel, Civil Service Commission, for the purpose of co-
ordination and to determine investigative perimeters.
Third, each current NASA employee whose picture appeared in the

"Partners in Progress" brochure, was interviewed by NASA in-
spectors to determine their knowledge relative to the use of their
photograph, name, and title in the "Partners in Progress" brochure.
Let me now take up the results of NASA's investigation.
The Office of Inspections and Security determined that the names

and photographs of 17 NASA employees-15 current employees and
2 former employees—appeared in the "Partners in Progress" bro-
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chure. The 15 current employees were interviewed with the following
results:
None had been asked for their permission or had consented to the

use of their name or photograph for publication in the "Partners in
Progress" brochure.
Many of the individuals were totally unaware of the "Partners in

Progress" brochure until shown a copy by the interviewing NASA
inspector.
Our investigation found that the 17 photographs of NASA employ-

ees, which appeared in the "Partners in Progress" brochure, were of
the same 17 employees whose official photographs were sent to Mr.
John Calhoun, Special Assistant to the President, on April 20, 1976,
by the NASA Office of Public Affairs. The photographs sent to Mr.
Calhoun were provided in response to his memorandum of April 5,
1976, which advised our public affairs office as follows:

Several requests have been received from cities and private organizations for
photographs and titles of blacks serving in top positions in Government for
Bicentennial displays, and Government Day programs.

Please send five photographs of all blacks serving in a policymaking position,
to include those in GS-15 or higher with correct titles only (no grades), prior
to April 16.

Mr. Chairman, in summary, our investigation disclosed no evidence
that any NASA employee made the official photographs available to
any political organization or otherwise in any way violated the Hatch
Act. More specifically, there was no evidence that any NASA employee
had prior knowledge with respect to the publication of employee pho-
tographs in the "Partners in Progress" brochure. Our investigation,
of course, was limited to the confines of NASA, and we have no knowl-
edge as to who is responsible for the political use of these photographs.
Mr. Chairman, this concludes my prepared statement.
I would be glad to respond to any questions from you and your

subcommittee.
Mr. CLAY. Thank you.
Dr. Lovelace, to the best of your knowledge, has the administration

ever before requested the official photographs of your employees which
were then used in an unofficial or political manner?
Dr. LOVELACE. Not to my knowledge, Mr. Chairman. That has not

happened in the past.
Mr. CLAY. To the best of your knowledge, did the White House ever

make those photographs of the 17 employees available to public or pri-
vate organizations in connection with Government Day or Bicenten-
nial programs?
Dr. LOVELACE. Not to my knowledge Mr. Chairman.
Mr. CLAY. Are you satisfied that adequate internal controls now

exist to protect NASA employees against the release of their official
photographs without their written authorization?
Dr. LOVELACE. I think, Mr. Chairman, that we have instituted some

improvement in our internal procedures as a result of the investigation
that I just described, namely, that we will henceforth request a release
from individuals whose photographs and/or biographical data are
being supplied for legitimate purposes but outside of our agency's
public affairs program.
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Mr. CLAY. Prior to your receiving a letter from this subcommittee,
did any of your employees complain about the use of their photo-
graphs in this brochure?
Dr. LOVELACE. In almost real time, Mr. Chairman, with the receipt

of your letter, one of the 17 NASA employees had, in fact, seen a copy
of the "Partners in Progress" and had brought it to the attention of
an assistant of mine. Before we could institute an investigation
of that, your letter arrived, and we undertook that investigation
forthwith.
Mr. CLAY. Thank you.
Mrs. Spellman?
Mrs. SPELLMAN. Dr. Lovelace, had you not received the letter from

the chairman, on the basis of the complaint made to you by the em-
ployee, would you then have conducted an investigation?
Dr. LOVELACE. Yes Mrs. Spellman. I firmly believe we would have

completed a thorough investigation at that point, without having
received the chairman's letter.
Mrs. SPELLMAN. Yours is one of the agencies—and is it the agency

or one of the agencies that really went into this whole question?
Mr. JOHNSON. It was most thorough.
Mrs. SPELLMAN. Yours was the most thorough investigation made,

and it doesn't surprise me. I find that NASA operates that way.
It is interesting, though, that although you did make this kind of an

investigation. I got the impression that none of the employees said that
they felt their agencies should or would have backed them lip. Do you
know why there would be a reluctance on their part to feel that the
agency should have been on their side in this?
Dr. LOVELACE. To make sure, Mys. Spellman, that I understand the

question, you mean have been on their side in terms of denying 
Mrs. SPELLMAN. Well, to protect their rights one way or the other.

I have looked at the memorandum that c.ame from the White House,
and there would be nothing in this memorandum which would have
caused your agency to question sending these photographs, so I can
understand you doing that and can't feel that the agency should be
called to task on that, and then you did initiate the study after it came
to your attention.
But this is the sort of thing I would expect that every agency would

do normally, and I would expect that employees would feel that they
had a right to this kind of treatment on the part of their _agency.
Dr. LOVEIACE. Mrs. Spellman, when we received the request ad-

dressed to us by Mr. Calhoun, although it seemed to be a proper
request, it did, in fact, have some other elements of rather broad
distribution and use of the data that had been requested. It also
clearly focused on the black minority employees of the •agency.
This and other considerations caused us at that time to verbally

query our employees prior to the release of the data and the photo-
graphs to Mr. Calhoun, and we attempted to in fact exercise an addi-
tional modicum of prudence in responding to this inquiry, and I should
add our investigative report reflects this. In querying 15 of the 17
NASA current and former employees, not all of these employees re-
called having been asked orally for the release of this for the stated
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Bicentennial use in Mr. Calhoun's letter, and I think that has caused us
to believe that a written procedure would be a more useful one in the
future.
Mrs. SPELLMAN. Would you have any advice to this committee as to

what we can do to prevent misuse of authorities this way?
Dr. LOVELACE. Well, it is a difficult question, Mrs. Spellman. I be-

lieve, as some prior witnesses have stated, that there is little that can be
done to legislate the unauthorized use of this data. I think from our
point of view in terms of the administration of our agency, and I
guess I must say I am particularly sensitive at this point, having been
a career civil servant for some 22 years myself. We will try to tighten
up our own inhouse administrative procedures, because I think we are
very much attuned to the interest of our employees and their potential
exploitation if we don't discharge our administrative responsibilities
in the most prudent way.
Mrs. SPELLMAN. Thank you very much.
Thank you Mr. Chairman.
Mr. CLAY. Thank you, Mrs. Spellman.
Mr. Harris?
Mr. HARRIS. Thank you.
Dr. Lovelace, I have one question. I am pleased that you did not

carry out the investgation, and I am pleased that it gave you insight as
to future policies, but after you carried out the investigation, did you
take any followup action with regard to the occurrence? Was this
turned over to the, Civil Service Commission or anybody else for
followup?
Dr. LOVELACE. The followup actions, Mr. Harris, that fall within the

purview of NASA, we are taking those actions. I assume you are re-
ferring to external actions outside the agency?
To clarify, we are as I indicated, modifying our administrative pro-

cedures such, that in the future instances of this nature we would seek
a written release of that data by the affected person.
Mr. HARRIS. I understood this. I understood that you carried out the

investigation that gave you insight as to future policies that would be
helpful in preventing this from happening again.
Yet, the investigation did indicate to you that someone in official

authority had misled the agency with regard to the release of what
you called data, which were photographs and biographies.
What I am asking is, was this information then turned over to the

Civil Service Commission or anybody else in Government that could
take followup action with regard to what had occurred?
Dr. LOVELACE. Mr. Harris, I must ask the chief of our inspections

group, who is here with me today.
I am advised that we did supply a copy of that report to the Civil

Service Commission.
As I indicated in my statement, we coordinated our investigation

with the Civil Service Commission so that in fact the perimeters of
our investigation were clearly not overlapping any investigations that
they may be conducting.
Mr. HARRIS. Do you have information that they are conducting an

investigation?
Dr. LOVELACE. I do not personally.
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Mr. HARRIS. When you say you turned a copy of the investigation
over to the Civil Service Commission, who was that sent to?
Why don't we have the gentleman come up here who knows, Mr.

Chairman?
Dr. LOVELACE. All right; I understand the report was supplied to

the General Counsel of the Civil Service Commission, and we can
provide the name of that individual to the subcommittee.
Mr. HARRIS. OK, when this was turned over ,was there any response

from the Civil Service Commission or the General Counsel?
Dr. LOVELACE. Not that I am aware of.
Mr. HARRIS. Have you been advised because of this investigation

that they are in fact investigating or intend to take any further action?
Dr. LOVELACE. We have not been advised that they are, Mr. Harris.

To my knowledge we have not received any information that they are
investigating.
Mr. HARRIS. When was this sent to the Civil Service Commission?
Dr. LOVELACE. December 6 was the date that it was supplied to the

General Counsel of the Commission.
Mr. HARRIS. Thank you, Mr. Chairman.
Mr. CLAY. Thank you.
Mr. Johnson?
Mr. JOHNSON. I have no questions, Mr. Chairman, except to observe

what to me appears to be a serious managerial problem, not only for
NASA, but with other agencies, that on the one hand we have an
agency moving forward vigorously and thoroughly in response to
your letter, and I commend NASA for that.
On the other hand, we have a situation in which 10 senior Federal

employees state they don't see this agency—and 1 a NASA em-
ployee—they don't see their agency or the Civil Service Commission
as a source of support and comfort in this situation.
Again, I don't think that perceptions can be legislated, but I do

think perceptions have a way of becoming reality. I would simply
state that it seems to me this is an issue that will persist long after
these hearings are concluded, and I certainly would suggest that they
be examined very, very closely to try to narrow what is clearly a gap
between senior employees and management.
Thank you.
Mr. CLAY. Thank you.
Thank you, Dr. Lovelace, and we would like to also express our

appreciation for the fact that your agency tool this mattery very
seriously, and, in my opinion, conducted a very thorough investiga-
tion. Thank you.
Dr. LOVELACE. Thank you, Mr. Chairman.
Mr. CLAY. The next witness will be Mr. Leon Perry, and he will be

the final witness of the day. Will you raise your right hand? Do you
swear that the testimony you are about to give this committee is the
truth, the whole truth, nothing but the truth, so help you God?
Mr. PERRY. I do.
Mr. CLAY. Will you identify yourself and the agency that you rep-

resent?
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TESTIMONY OF LEON PERRY, PUBLIC INFORMATION OFFICER,
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

Mr. PERRY. Yes, Mr. Chairman, my name is Leon Perry. I am pub-
lic information officer for the National Aeronautics and Space Admin-
istration. I want to make it clear that my appearance here today is
germane to the issue however, I am not speaking for the Agency you
just heard from, from our Deputy Administrator, Dr. Lovelace.
I do have brief opening comments.
Mr. CLAY. Go right ahead.
Mr. PERRY. Chairman Clay, my own Congresswoman, Mrs. Spell-

man, Mr. Harris, and counsel: Although I am a spokesperson for a
number of groups and associations and organizations, since I have
been unable to have my appearance cleared by any of these groups
because of the suddenness of the appearance-1 just became aware of
it this morning in reading the wire service—I have to speak for my-
self, although I can assure you that the groups I represent are consid-
erable in their interest, and this is very precise.
In retrospect to offending agencies. I would like to say that I think

that the agency is liable. There should, as has been testified to earlier,
been written permission given by employees of any agency pertaining
to the use of their picture. As a public information officer for NASA
currently, but also for other agencies in the State level and also in the
Federal level, there are legitimate times when an employee's picture
can and should be used. I have particular reference to high top-level
or upper level minority persons. Many persons at that level serve as
a motivator and stimulator to other minority youth, and, of course,
anytime a public information department can legitimately expose that
person's background or what they do, the success potential they have,
this I do feel serves as a legitimate stimulant to the other young mi-
nority youth, many of whom come from meager circumstances and
serves to let them know they can also overcome as well.
Congressman Harris asked one of the earlier persons who was at

this table about a possible appeal process, and at that point, I believe
the witness said they were not aware of just where they could go. I
think this is a legitimate concern. I also seem to recall that under the
potential Hatch Act revision cosponsored by you ladies and gentlemen
of the Congress, that in that process there was an appeals process that
would take place when violations would occur.
Now, of course, that oversight process, I believe, would have gone

into immediate action if we had had such a process in place, and those
of us who are in the career Federal service who would like to see a re-
vision of the Hatch Act, feel this case reenforces the need for realistic
assessment of the political guidelines governing Federal employees. So
long as he is denied a reasonable access to political participation, we
are going to have these instances of illegal tampering of the career civil
service.
Two and one-half million Federal workers represent a tremendous

potential reservoir for any political party or operation, and, in my
opinion, it is much too much to resist. I thik this again calls for a realis-
tic reassessment of just how Federal employees can participate in their
political system.
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In many instances, we are experienced with Government; we deal
with Government every day, and I do feel we could make a meaningful
contribution in line with our sworn duties as Government employees
and not violate a reasonable civil service Hatch Act re ilision.
Mr. CLAY. Thank you.
Mr. Perry, under the circumstances involved in this, do you really

feel that the agency should be held liable for turning those photo-
graphs over to the administration after they received a letter on offi-
cial White House stationery signed by a. special assistant to the
President?
Mr. PERRY. Mr. Chairman, I feel that if the agency is not liable, who

is to be liable? Certainly the employee is powerless to know what hap-
pens to their photograph after they are told it is for official use.
As you know, it is the practice and procedure of all agencies that I

have been associated with when a person comes in at a professional
level, a photograph is taken for their use, and I feel that the liability
rests strictly on the shoulders of the agency as to how that photograph
is used, and under what context it is used.
I don't believe the agency can legitimately escape liability.
Mr. CLAY. The request was made from the Special Assistant to the

President, indicating in the letter that the use of the photograph will
be for the Bicentennial displays and Government Day programs, that
is official use. Why would an agency head question the White House?
Mr. PERRY. I suppose they wouldn't, but on the face of it, Mr. Chair-

man, that sounds very ambiguous, and if I were the person at my
'agency responsible for monitoring that, I would have gotten a much
more clearly defined explanation than just general use of that nature.
I would have asked for some type of process at least where I could
have had a chance to doublecheck before it was used.
This was, after all, election year, and I don't think anybody in this

country, unless they had been stranded on an island for a number of
years, was not aware of the fact that we were going into a Presidential
contest.
Mr. CLAY. In other words, you are saying that the election was not a

Bicentennial celebration of any type?
Mr. PERRY. Mr. Chairman, on the face of it, I would have been

dubious of that type of general ambiguity. I would have asked for
a more clearly defined explanation. I personally would have.
Mr. CL,VY. Thank you.
Mrs. Spellman, it is your constituent.
Mrs. Spellman. Indeed, and one of whom I am quite proud, I might

say.
Would you hal e any recommendations for this committee?
Mr. PERRY. Mm Spellman, I think the committee is doing an excel-

lant job, and I don't want to oversell, but I think you have done a
good job. I am proud of the immediacy with which the chairman
called these hearings to deal with an issue that could have dangerous
repercussions for the persons whose photographs were pictured.
My only recommendation would be that out of this would come

some type—I guess everyone is saying it—but some type of calling
for a stricter enforcement.
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I believe there are protections on the books of every agency now.
The public information mandate that every. Government agency
has to conform to does have restrictions on the use of photographs
and the biographical sketches and other information that comes to
our office.
I think what has happened is that up the line there are persons

who just do not take it seriously enough when we say you have to
legitimize the use of employees' photographs and their biographies
and sketches. Certainly, I think that when the White House, and
regardless of who is in the White House, when the White House calls
for photos of GS-15's and titles, you have to be very naive not to
know what they want to do. I certainly would have konwn what they
wanted to do, and I would say, "OK, fellows, give me a clear picture
of how this is going to be used because not all of these people are your
political appointees."
It is strained credibility as far as I am concerned to say no one

knew what these pictures were going to be used for or had an inkling
there was a possibility. That would have been the first thing that leaped
to my mind.
Mrs. SPELLMAN. I have to admit if I got this from the White House

saying, "Several requests have been received from cities and private
organizations for photographs;" private organizations, that is kind
of a key to it, isn't it?
Mr. PERRY. Yes, ma'am, a simple reading between the lines would

let you know the danger is there, the danger of violation.
Mrs. SPELLMAN. Boy, do I read well between the lines after it is

over. I have great hindsight, but this would certainly serve in the
future as an example of what we would have to be concerned about.
Mr. PERRY. Well, of course, if Congressman Harris' work that he

is doing on the Hatch Act revision goes into effect, and, as I said
before, the setting up of the process of machinery that all of you
worked on, that would allow for immediate triggering of
monitoring 
Mr. HARRIS. Mr. Chairman, I have had a lot of help.
I like your style, sir.
Mr. CLAY. If he lived in my district, I would get all the credit.
Mrs. SPELLMAN. I wore this red dress so the blood wouldn't show
Thank you very much, Mr. Perry.
Mr. CLAY. Mr. Harris?
Mr. HARRIS. Mr. Perry, I have heard your comments with regard

to the Agency, and I can't say that they are wrong, although I
frankly disagree with my colleague a little bit about what an agency
head in the future would do if a special assistant to the President
said he needed pictures to put into a Bicentennial program of some
kind. He might cross-examine and demand further detail and verifi-
cation and certification, and then again he might not. And the prob-
lem that starts sifting down in my mind, is that I understand that
there is a gentleman with the title special assistant to the President
who was heavily involved in creating and distributing campaign
material, and I wonder if our system of Government can survive that?
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I wonder if this may be the point that we have to look at with new
legislation. There is nothing wrong with someone with political ex-
perience, obviously, serving on the staff in the White House. It is
absolutely necessary, but for a person to try to serve in an official
capacity as a Presidential adviser and as a campaign official at the
same time seems to me to be impossible if they are going to maintain
any sort of division.
Would you support the notion that the legislation would have to

look at those kinds of situations and prohibit them?
Mr. PERRY. Yes, sir, Congressman Harris. I feel for us to assume

that an incumbent President in an election year would not use the
machinery of his White House staff, I think again is the height of
naivete. I think the heads of agencies must regard the White House
as an arm or annex of the President's campaign committee.
I think you have to look at it that way, and therefore agency heads

are going to have to ask some pretty difficult questions if they are
going to avoid this type of potential for misuse of their career
employees.
Mr. HARRIS. Thank you, Mr. Chairman.
Mr. CLAY. Thank you. I have no further questions.
Do you, Mrs. Spellman, or Mr. Johnson?
Mr. JoHNsoN. No questions, Mr. Chairman.
Mr. CLAY. I want to thank you, Mr. Perry.
The witnesses tomorrow will consist solely of members from the

Civil Service Commission.
The hearing will reconvene at 10 o'clock tomorrow in this room.
[Whereupon, at 12:15 p.m., the subcommittee adjourned, to re-

convene at 10 a.m., Wednesday, December 15, 1976.]

•





INVESTIGATION INTO POSSIBLE VIOLATION OF

POLITICAL RIGHTS OF FEDERAL EMPLOYEES

• WEDNESDAY, DECEMBER 15, 1976

U.S. HOUSE OF REPERSENTATIVES, COMMITTEE ON POST
OFFICE AND CIVIL SERVICE, SUBCOMMITTEE ON EMPLOYEE
POLITICAL RIGHTS AND INTERGOVERNMENTAL PROGRAMS

TV a8hing .0 .

The subcommittee met at 10:04 a.m., in room 304 of the Cannon
House Office Building, Hon. William Clay (chairman of the sub-
committee) presiding.
Present: Representatives Clay, Spellman, and Harris.
Also present: Lloyd Johnson, counsel and Gail Weiss, staff

assistant.
Mr. CLAY. The subcommittee will come to order. Today the sub-

committee will continue hearings into the possible violation of em-
ployees' political rights, by the use of their photographs in a political
brochure. We will receive testimony from the representatives of the
U.S. Civil Service Commission.
Upon learning of the publication of the brochure, I requested the

Commission to investigate the situation for any possible violations of
the Hatch Act. The Commission has responded to that inquiry and a,
copy of their letter to me, received on December 14, 1976, will be in-
serted into the record in its entirety.
[The letter referred to above, follows:]

(83)
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UNITED STATES CIVIL SERVICE COMMISSION

OFFICE OF THE GENERAL COUNSEL

WASHINGTON. D.C. 20415

Honorable William L. Clay
Chairman, Subcommittee on Employee Political
Rights and Intergovernmental Programs

Committee on Post Office and Civil Service
House of Representatives
Washington, D.C. 20515

Dear Mr. Clay:

WWLYILEASAWIRM

GC:LEG 4

YM. HUMP.

The Commission has conducted an inquiry into the allegations of
possible prohibited political activity on the part of 286 Black
Federal employees whose photographs appeared in a document styled
"Partners in Progress,” prepared by a group identified as Black
Voters for Republican Congress. We understand that you also requested
each agency whose employees were identified in the publication to
conduct an inquiry relative to how the photographs were arranged for
and released to the publishing organization.

Our inquiry has disclosed that by memorandum of April 5, 1976,
directed to "Public Affairs/Information Directors," a Mr. John
Calhoun, Special Assistant to the President, requested each agency
to furnish "five photographs of all Blacks serving in a policy—
making position, to include those in GS-15 or higher with correct
titles only (no grades), prior to April 16." The stated purpose
for which the photographs were to be used was for "Bicentennial
displays, and Government Day programs."

The inquiry further disclosed that copies of the photographs were
apparently provided to Black Voters for Republican Congress by
Mr. Calhoun, and were used to develop the brochure in question.
Twenty—five thousand (25,000) copies of the document were reportedly
printed. Mr. Clay Claiborne, treasurer of Black Voters for Republi-
can Congress, stated that he contacted the Republican National
Committee, and the President Ford Committee, soliciting their
assistance in distributing the brochures. However, he said, those
committees deemed the publication to be inappropriate and declined
to authorize distribution. I am informed that, as a result, most
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of the copies of the brochure have remained in storage.

Since this information indicates that neither the employees nor the
employing agencies were aware that the photographs were to be used
for campaign purposes, they have not committed any violation of the
Hatch Act. Members of my staff contacted a random sample of employees
whose photographs appeared in the brochure and confirmed that they
in fact never authorized such use of the photographs. Accordingly,
we anticipate taking no further administrative action with respect
to any of the 286 employees, and the case has been closed.

As to Mr. Calhoun, since he is in the excepted, rather than the com—
petitive, service, we have no jurisdiction with respect to any
prohibited political activity on his part. However, we have directed
a letter to the Honorable Philip Buchen, Counsel to the President,
advising him of our findings.

Thank you for bringing the matter to our attention. If we can be of
further service to you, please let us know.

Sincerely yours,

z<

Carl F. Goodman
General Counsel



86

Mr. CLAY. The Civil Service Commission is represented by Carl
Goodman, General Counsel, and Lynn R. Collins, Deputy Assistant
General Counsel.
Clay Claiborne, treasurer of Black Voters for Republican Congress,

will appear before this subcommittee as soon as we have secured a
subpena directing his appearance.
John Calhoun, Special Assistant to the President, has not responded

to our invitation to testify before this subcommittee. Apparently this
is part of the pattern of reluctance on the part of the White House
not to cooperate with the efforts of this subcommittee.
We have attempted to reach Mr. Calhoun by telephone on numerous

occasions. He has refused to return the telephone calls with the excep-
tion of one. We have written several letters to Mr. Calhoun. He has
refused to respond to those letters.
In the one call that we were able to get through to Mr. Calhoun, he

promised us that he would be at the hearing today, but later we were
told by another source that he would not be able to make it.
We have written letters to the President. His General Counsel, Mr.

Buchen, contends they have not been able to find the letters at this
point; therefore, we have no response or no cooperation from the
White House. But we will deal with that at a later date.
May I ask you gentlemen to stand and raise your right hand?
Do you promise the testimony you are about to give before this sub-

committee will be the truth, whole truth, nothing but the truth, so
help you God?
Mr. GOODMAN. I do.
Mr. COLLINS. I do.
Mr. CLAY. You may proceed as you see fit.

TESTIMONY OF CARL F. GOODMAN, GENERAL COUNSEL, CIVIL

SERVICE COMMISSION, AND LYNN R. COLLINS, DEPUTY ASSIST-

ANT COUNSEL, U.S. CIVIL SERVICE COMMISSION

Mr. GOODMAN. Mr. Chairman, I have a short prepared statement
which I would like to read at this time.
We appreciate the opportunity to appear before you today to re-

port the findings with respect to our inquiry as a result of your request
into whether any violations of the Hatch Act have been committed
in connection with the publication of a document styled "Partners in
Progress," which contained photographs of 286 black Federal
employees.
I might explain that I, rather than Chairman Hampton, am appear-

ing on behalf of the Commission this morning because the Chairman
conceivably could have an adjudicatory role in any case resulting from
the activities in question, and I, as General Counsel, have been specifi-
cally delegated the authority and responsibility for overall enforce-
ment and interpretation of the Hatch Act.
Accompanying me is Lynn R. Collins, Deputy Assistant General

Counsel. Mr. Collins is here to assist in answering specific questions
which you may have.
For the record, I might point out that the Civil Service Commission

has Hatch Act enforcement responsibility with respect to those Fed-
eral employees who occupy positions in the competitive service. By
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regulation, specifically section 733.201 of title 5, Code of Federal
Regulations, the responsibility for enforcement of the law with respect
to employees in the excepted service, rests with the particular employ-
ing agency. Thus, as an initial matter in our investigation, we were
concerned with whether any competitive service employee had au-
thorized the use of their photograph in the campaign brochure, or had
in any other way been involved in its planning or preparation.
During the course of our inquiry, we were in contact with several

Federal agencies with employees whose photographs appear in the
brochure. We understand that these agencies were also requested by
you to conduct investigations to determine whether any Federal laws
may have been violated in the preparation or release of the employees'
photographs by the agency. It appears on the basis of the informa-
tion my staff reecived from their contacts with five such agencies,
that they had furnished the photographs of their employees in re-
sponse to an April 5, 1976, memorandum from Mr. John Calhoun,
Special Assistant to the President, which wAs directed to various
public affairs and information directors. That memorandum, a copy of
which is attached to our testimony, requested each agency to which
it was sent to furnish five photographs of all blacks serving in a
policymaking position, to include those in GS-15, or higher. . . . Such
photographs were to be furnished by April 16, 1976, for the stated
purpose of Bicentennial displays, and Government Day programs.
An attorney in my office contacted and interviewed one Mr. Clay

Claiborne, who I am informed identified himself as treasurer of an
organization called "Black Voters for Republican Congress," under
whose auspices the "Partners in Progress" brochure was prepared and
published. I am further advised that Mr. Claiborne acknowledged that
he was responsible for assembling the document in question; that some
25,000 copies had been printed at a cost of approximately $3,400; that
he had not been able to afford national circulation of the document,
and so contacted the Republican National Committee and the Presi-
dent Ford Committee, soliciting their assistance for distribution pur-
poses; that neither of the committees felt that document was appro-
priate for distribution. I am advised that Mr. Claiborne stated that
be obtained copies of the 286 employees' photographs from John
Calhoun, Special Assistant to the President. I am further informed
that as a result of being advised that the document was not appro-
priate for distribution all but a few of the copies are presently stored
in a room adjacent to Mr. Claiborne' office.
My staff randomly selected a number of employees, and contacted

them concerning the appearance of their photograph in the campaign
document. I am told that all of those with whom we spoke denied that
they had been contacted for permission or in anyway authorized the
use of their photograph, other than for the purpose of Bicentennial
displays and Government Day programs for which they were initially
requested.
On the basis of the evidence available to us, we have concluded that

there has been no violation of the Hatch Act by any employee within
the Commission's jurisdiction in connection with the publication of
the brochure. I am advise that Mr. Claiborne is not a Federal em-
ployee, and is therefore not subject to the provisions of the Hatch
Act. We have received no evidence to indicate that any of the 286
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employees authorized the use of their photograph for political pur-
poses. And finally, Mr. Calhoun is a Presidential appointee outside
the competitive service, and thus not within the Commission's juris-
diction. Accordingly, Mr. Chairman, I have addressed a letter to the
Honorable Philip Buchen, Counsel to the President, advising him
with respect to our findings.
Mr. Collins and I will be happy to answer any questions which

the committee may have.
[See letter of explanation, p. 114.]
Mr. CLAY. Mr. Collins, do you have a statement you would like to

make?
Mr. COLLINS. No.
Mr. CLAY. In the first paragraph of your statement, you say you are

appearing on behalf of the Commission because the Chairman con-
ceivably could have an adjudicatory role resulting from the activities
in question.
Would you see that dual function as one of the shortcomings in the

existing law where the Chairman of the Commission sits as both
prosecutor and judge?
Mr. GOODMAN'. -Under the regulations in the Commission we have

attempted to split off that dual role by having the General Counsel
act in the nature of a prosecutor in these cases so that the Chairman,
himself, does not get involved at any state in these cases other than
the ultimate adjudicatory role.
Now. the result of that cleavage is that I am the prosecutor in these

cases. The Chairman decides the cases. When it comes to a decision be-
fore the Chairman, I do not act as the Chairman's General Counsel at
that point, nor give legal advice, but simply as the prosecutor.
We recognize there is a problem with being both adjudicator and

prosecutor and by delegation we have attempted to split that prob-
lem off.
Mr. CLAY. In the process leading up to that decision or that precise

moment, do you give advice relative to these cases?
Mr. GOODMAN. Not in regard to Hatch Act cases, Mr. Chairman, I

do not, in order to keep the Chairman free for his adjudicatory role.
Mr. CLAY. You point out in the second paragraph that the Civil

Service Commission has Hatch Act enforcement responsibilities with
respect to those Federal employees who occupy positions in the com-
petitive service.
What responsibility does the Civil Service Commission have in

terms of protecting those persons in the competitive service from
abuses, such as what we are discussing today, heaped upon them by
outside factors?
Mr. GOODMAN. Only if the abuse is practiced by somebody in the

competitive service would we have jurisdiction to deal with that. In
other words, if an employee in the competitive service had the arm
put on him, so to speak, in connection with a political matter, by some-
body else in the competitive service, we could deal with that person
because they are in the competitive service.
If it is put on by somebody in the excepted service, we would not

have jurisdiction to protect the rights of the competitive service
employee in such a case.
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Mr. CLAY. What are the rights of those in the competitive service
when the arm is put on them, as you paraphrased it, by someone outside
the competitive service?
Mr. GOODMAN. I do not know they have any specific statutory rights.

I do not believe that the present Hatch Act provides them with a
specific statutory right on their own in connection with such a circum-
stance. Now it may well be that they have rights which arise from other
provisions of the law. You know, the common law interest that would
protect their privacy interest, for example, might be implicated in that
circumstance. But I don't believe the Hatch Act provides it.
Mr. CLAY. There are no criminal statutes on the book that would

protect Federal employees from this type of intrusion on their rights
under the Hatch Act?
Mr. GOODMAN. I just simply am not familiar enough with the

criminal provisions to deal with that. That would be a matter within
the jurisdiction of the Justice Department and not the Civil Service
Commission. I know there are provisions of the criminal law which
do deal with political activity.
Mr. CLAY. Don't you have the overall responsibilities for enforce-

ment of the Hatch Act?
Mr. GOODMAN. The overall responsibilities for enforcement of the

Hatch Act, but that would be limited, Mr. Chairman, in the civil area.
If there is a matter here of criminal violation, that would be the respon-
sibility of the Department of Justice and not the Civil Service
Commission.
Mr. CLAY. Then you are not in a position to advise employees of all

of their rights relative to the Hatch Act?
Mr. GOODMAN. Again, in the civil area we would be in a position.

If it comes to matters in the criminal area, we would not be in a
position. That is not within our jurisdiction.
Mr. CLAY. On page 2 of your report, you say that you discussed the

document with Mr. Claiborne and he told you that only 25,000 copies
were printed at a cost of approximately $3,400. Did you discuss it with
him or somebody from your staff?
Mr. GOODMAN. A member from my staff, one of the attorneys in my

office, discussed that with Mr. Claiborne.
Mr. CLAY. Did you produce any evidence or printers' receipts, or

9,nything to that effect, to establish that fact?
Mr. GOODMAN. I have no receipts in the file. I do believe the attorney

on my staff contacted the printer as well, and if you wait one moment,
perhaps I can find that out from looking at some material I have here
in the file.
The file does not indicate whether he contacted the printer. His

report to me indicates that 25,000 copies were printed at a cost of
$3,400.
Mr. CLAY. Will you turn all the records that you have, as a result

of your investigation over to us?
Mr. GOODMAN. If we can do that by letter, I will be happy to do

that, yes.
[ See p. 116.]
Mr. CLAY. Fine.
Further down on page 2, you say you are advised that Mr. Claiborne

stated that he obtained copies of the 286 employees' photographs from
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John Calhoun, Special Assistant to the President. Is that a violation
of any rights of Federal employees for a member of the White House
staff to turn over photographs that he secured under false pretenses
to a private organization or private individual?
Mr. GOODMAN. Again I don't believe that the Hatch Act provides

specific rights to the Federal employees whose photographs are in-
volved to proceed against an individual.
As I indicated earlier, there may be some rights that arise from these

penumbra interests having to do with the right of privacy, for the
use of somebody's photographs for another purpose, for example, but
the Hatch Act, itself, It'do not believe provides a specific right for
these employees.
Mr. CLAY. What does the Hatch Act protect these employees from?
Mr. GOODMAN. The method by which the Hatch Act operates, Mr.

Chairman, is not to provide specific rights as such to the employees
but rather to provide prohibitions against other people who are also
employees from dealing with these matters.
Mr. CLAY. It acts to deny rights, not to provide them?
Mr. GOODMAN. Well, you know there are two sides of the same coin,

if I may. If you deny a competitive service employee the right to put
the arm on somebody, then in a sense you have protected a right, but
you haven't given a personal right.
Mr. CLAY. Who has a right to put an arm on somebody? That is

not a right.
Mr. GOODMAN. It is not a right because the statute makes it very

clear if a person in the competitive service does that, they can be
discharged from the service, and that is the method by which the
Hatch Act proceeds. The Hatch Act proceeds by a method of pro-
hibition.
Mr. CLAY. Well, several months ago, when this committee was at-

tempting to revise the Hatch Act and make it a little more democratic,
your commission and you, I think, in particular, sat here and testified
the present and existing law as a Utopia for Federal employees. You
didn't want any changes. You made no recommendations for changes
in the existing law.

Yet, we are hearing today that apparently there are some defi-
ciencies; apparently there are some areas that we need to be involved
in trying to straighten out.
Mr. GOODMAN. As you know, Mr. Chairman, the Civil Service Com-

mission did testify in opposition to the amendments to the Hatch Act.
I do believe that in the course of our testimony, either before this com-
mittee or before the Senate committee, that we did indicate that there
were, in fact, some improvements in the legislation which we did sup-
port. For example, if I recall correctly, I am trying to look back at the
testimony I gave before the Senate committee, we indicated that we
applaud those sections of the bill which give long-needed clarification
to the definition of what constitutes a misuse of official authority.
I believe the Commission supported those provisions of the bill

which would have provided for subpena power, and there were some
other provisions of the bill that we did, in fact, support at that time.
I know that you are quite correct, that the Commission's position

has been generally a position in opposition to amendment to the Hatch
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Act, but I believe that was because the amendments that were proposed
were viewed by the Commission as going beyond those which are use-
ful in terms of protecting the rights of employees. I do believe there
were provisions, however, that we did think were beneficial.
Mr. CLAY. Of course that last statement is debatable.
Mr. GOODMAN. Certainly.
Mr. CLAY. This committee and the House and the Senate didn't

agree with that statement. We thought that we were just bringing the
rights of Federal employees into compliance with the first amendment
to the Constitution.

Yesterday, a number of senior Federal employees, 10 in fact, testified
before this committee that they did not understand the complexities
of the Hatch Act; this despite your circulation of a summary of the
laws contained in some 3,000-plus administrative rules.
Would you care to comment on this? Why senior Federal employees,

people grades GS-15 and above, could sit here and tell us that they
don't understand what rights they have under the Hatch Act? How
is that possible?
Mr. GOODMAN. Of course I cannot testify as to why these people

don't know what their rights and obligations are in connection with
the Hatch Act. The Commission has attempted to get material in the
hands of the public, specifically in the hands of Federal employees,
which would act as an aid in helping them understand what their
rights and obligations are. We put out a flyer which contains the "do's"
and "dont's" under the Hatch Act, and we put out other interpreta-
tive material.
We also have a section of my office which is devoted to the purpose

of advising Federal employees. We get numerous requests from Fed-
eral employees to advise them as to what their rights are in a particu-
lar situation, and we do advise them of their rights in those situations.
We advise them in a way which is binding on us. So, for example, if
we advise them they can do something, they know definitely they can
do it because we certainly would not prosecute in a case such as that.
I don't know what else I could say in that regard except we do

attempt to keep Federal employees advised as to what the "do's" and
"don'ts" in the area are.
Mr. CLAY. Yesterday, most of those witnesses stated that they did

not complain to either their agency heads or the Civil Service Com-
mission because they felt that neither body could offer any protection
in this situation.
Dow do you account for this perception?
Mr. GOODMAN. Again, I can't look into the minds of other -people

as to their perception. I would certainly hope that in such circum-
stances such people would in fact complain to their agency and would
in fact complain to the Civil Service Commission so we could see if
there is something that can be done in the circumstances. I can't com-
ment on why one would have a perception that one would have.
Mr. CLAY. The feeling seems to be a general one that the Civil

Service Commission, and it was stated specifically for the record
yesterday, that they view the Civil Service Commission as not being
there to protect their rights, the rights of employees, but rather the
rights of management.
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Have you found that to be the general feeling among the civil
service employees?
Mr. GOODMAN. Congress has specifically given to the Civil Service

Commission substantial authorities in regard to protecting the rights
of Federal employees. For example, the Federal Employees Appeals
Authority is engaged in the process of handling complaints regarding
adverse actions by Federal employees on a very regular, continuous
basis. I don't have the reversal rate of agencies involved in such cases,
so I am not able to give you those figures but I know the Commission
does view as one of its prime responsibilities, its responsibilities to
carry out those authorities given to it to protect the rights of Federal
employees.
Mr. CLAY. If I, as chairman of this subcommittee, had not com-

plained about this newspaper, "Partners in Progress," in which the
286 photographs of Federal employees appeared, would the Commis-
sion have conducted an investigation into the possible violations of
the Hatch Act on its own initiative?
Mr. GOODMAN. The Commission would only investigate had it re-

ceived a complaint. In this case the only complaint we did receive
was the complaint from you, and it was on the basis of that complaint
that we did our investigation.
Mr. CLAY. Don't you have the responsibility to initiate investiga-

tions?
Mr. GOODMAN. The Commission's actions under the Hatch Act

arenot self-initiating in the present circumstances. The Commission's
actions under the Hatch Act are actions that it takes as a result of
information that comes to the Commission, normally via a complaint.
It need not be a terribly formal complaint.

If we received, for example, a newspaper clipping from some-
body that indicated that there might be a violation of the Hatch Act,
we would investigate under those circumstances, but we don't on
our own send groups of people into the field to initially discover
whether the violations of the Hatch Act are in process.
Mr. CLAY. You would have to receive through the mail, I assume,

a newspaper clipping.
Mr. GOODMAN. Some mechanism, some indication indicating there

might be a violation.
Mr. CLAY. If the Washington Post ran a story indicating a viola-

tion, you wouldn't, based on the newspaper story, conduct an
investigation?
Mr. GOODMAN. If that article were to come to the attention of the

people in the Commission, and there were indications there of viola-
tion of the Hatch Act, we would look into that.
Mr. CLAY Thank you.
Mrs. Spellman?
Mrs. SPELLMAN. I, too, am concerned that people don't understand

the provisions of the Hatch Act, and I know you said: "Well, we
send out these little 'do's' or ̀ don'ts'." Do you suppose there is some
way you could make people more familiar with the provisions of the
Hatch Act? Yesterday I commented that my husband had violated
the Hatch Act inadvertently and wouldn't do things that really were
permitted because there just isn't enough familiarity with it.

•
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Mr. GOODMAN. The question of familiarity with the Hatch Act is
one which has been of great concern to me personally, Mrs. Spell-
man. The Commission does attempt to get Federal employees to know
what their rights are as well as to know what the prohibitions are
through the publication of these posters on "do's" and "don'ts."
I consider one of the prime functions of the Hatch Act section in

my office is the advisory function to advise Federal employees. We
have attempted, to the extent we can, to make the matters understand-
able. It may well be that further steps are required, either of a
regulatory nature or otherwise to attempt to clarify what the "do's"
and "don'ts" in the area are.
But we make an honest effort to bring to the attention of Federal

employees what their rights are as well as what the prohibitions are
under the act.
Mrs. SPELLMAN. As we discussed this particular case I recognized

that there wasn't a violation of the Hatch Act on the part of the peo-
ple whose pictures appeared in the brochure, but is there enough
protection for these people?
I must admit someone came up after the meeting yesterday and

raised some interesting questions in discussing this situation with me.
For instance, how would an agency go about determining whether to
give a picture or a resume of a person's background? For instance, if
the Washington Post said, "We are going to do a story on some very
fine things that are being done in the Federal Government," would
the agency be permitted to give that picture and the vitae on the
employee?
Mr. GOODMAN. The question that you raise, I think, is substantially

broader than a Hatch Act question.
Mrs. SPELLMAN. That is right.
Mr. GOODMAN. And I think to some extent Congress attempted to

deal with this problem last year, or the year before, in connection with
the Privacy Act, which was designed to protect the privacy of
individuals.
One of the problems in dealing with such a question is that the Pri-
cy Act is limited in its application to those records which are con-

tained in name retrievable files. There is lots of information about
Federal employees that is contained in files that are not name-retriev-
able files, and to that extent the Privacy Act provisions would not in
my view deal with that matter.
Aside from that statutory question, I think one does have the entire

general question of common law rights in the privacy area. I recall
in my law school days dealing with cases in which peoples' photo-
graphs were used to sponsor a product, and the question then of if you
use someone's photograph for a commercial purpose, whether you
aren't, in fact, violating some privacy interest, and so on, and it may be
that that line of cases might have some applicability in this area to cre-
ate a common law right.
Aside from that, I don't know that there is any legal provisions that

would deal with this question.
Mrs. SPELLMAN. I found myself sort of getting tripped up not know-

ing just how far you go with the Privacy Act, with Freedom of In-
formation, with the rights of the Fourth Estate, and I said hypo-
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thetically of the Washington Post: "We want to do a very nice story
on the great things that are being done in the Federal Government."
I suppose at that point the agency would say: "Yes, let me give you
these pictures of our public servants."
But suppose the Washington Post said: "We are going to do an

expose this is going to be a page 1 expose we want those pictures."
Would they then give that material, and, if not, are we censoring the
materials that we give to the Fourth Estate, and since many of these
pictures are taken at public expense, what does an agency do?
There really are some divisions here which I find a little difficult to

sort out.
Mr. GOODMAN. I think to some extent we are dealing with an inherent

inconsistency. The objective of legislation such as the Freedom of In-
formation Act, for example, is to make information available to the
public. The objectives of the Privacy Act are to withhold some infor-
mation from the public.
Now, I think those two objectives can coexist side by side because

what you are involved in is a balancing process. At what point do you
cross the line where you are now unreasonably intruding into some-
body's privacy, and you have to engage in a weighing process.
I think that the Freedom of Information Act and Privacy Act call

upon Government officials to engage in that weighting process. When-
ever you get involved in a weighting process, I think you have the
potential present for abuse, because if you are making a weighted
judgment, you can always add more weight to the side that you happen
to favor.
But, in addition, I think whenever you are engaged in a weighting

process, you have an uncertainty as to where you are going to come
out because reasonable minds can differ about circumstances. I don't
know how you deal effectively with such problems.
Mrs. SPELLMAN. It is a gray area really.
Mr. GOODMAN. Except to try and let the weighting process work,

and, if necessary, appeal to the Federal courts when one believes there
is an abuse of that weighting process.
Mrs. SPELLMAN. ,Just one more question, if I may, Mr. Chairman.

Is the Civil Service Commission supposed to be the representative, in
a sense of the employees? Yet it isn't really viewed that way. We
were told yesterday that there were instances when the White House
would make requests which were not necessarily in the best interest of
Federal employees and the Civil Service Commission felt impelled to
act on them.
How do we restore the function of the Civil Service Commission so

that it is working in the interest of Federal employees, and then, sec-
ond, how do we restore confidence? I suppose the confidence comes
after the initial restoration.
Mr. GOODMAN. As this committee knows, the Commission has re-

cently engaged in a rather detailed self-audit of some of its functions.
The Sharon report is a consequence of that, and the Commission does
have under consideration various proposals to deal with recommenda-
tions that are contained in that report.
It would seem to me that such self-examinations, looking at prob-

lems that are in one's own agency, and then effectively dealing with
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those problems in a mannner that makes it clear to Federal employees
that one is effectively dealing with those problems, is perhaps the only
way to deal with the question of confidence.
To some extent the question of confidence may be influenced by ap-

pearances of things that may be other than real. For example, when
the Civil Service Commission decides, through its appeals authority,
for example, a case involving a Federal employee, if the Commission
decides the case in favor of the employee, that is the end of it, and
it is never heard of again. It does not become a cause celebre; it is not
publicized. On the other hand, if the Commission decides against the
employee, the defendant in the next lawsuit is not the agency that
committed the act that brought forth the question, but is the Civil
Service Commissioners, so the perception of the Civil Service Commis-
sion is that the Civil Service Commission did all of these things that
the agencies have done, or alleged to have done, and there may be there
a question of appearance rather than reality involved to a great
extent.
Mrs. SPELLMAN. If I were one of these people who had had my pic-

ture taken and the Civil Service Commission ruled that it wasn't a
violation and had not protected my rights I would lose confidence also.
1 would expect the Commission to raise holy hell with the White House
and say to them, "You leave our people alone; they are protected under
law and you, too, must follow these laws."
Mr. GOODMAN. There may here be a question of shortfall, which goes

back to a question that the chairman raised in terms of amendment to
the provisions. It may well be that there is a shortfall in the act in that
excepted service employees do not come within our jurisdiction and
only competitive service employees do, and it may well be that is an
area in which there should be change.

Mrs. SPELLMAN. Thank you, Mr. Chairman.
Mr. CLAY. Mr. Harris?
Mr. HARRIS. Have you seen the political brochure we are talking

about?
Mr. GOODMAN. I have seen a. copy of it.
Mr. HARRIS. If, in fact, the people involved there had authorized

their picture be used in a manner such as this, would that have been a
violation of the Hatch Act?
Mr. GOODMAN. I believe it would have been.
Mr. HARRIS. Would they have then been subjected to penalties under

the Hatch Act?
Mr. GOODMAN. One would have to make a judgment as to whether to

prosecute in a particular case, and there may be other factors that
would be taken into account in exercising prosecutorial discretion, but
they would be subject to it, yes.
Mr. HARRIS. So as I understand your testimony now, and I think it

is important for legislative history, if a merit system employee author-
izes his picture to be used in this way, he can be disciplined. However,
if a political appointee uses his picture that way, involuntarily, against
his will, he can't be disciplined?
Mr. GOODMAN. I wouldn't go so far as to state under oath he can't be

disciplined. I would go so far as to state I would not have jurisdiction
to discipline him.
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The question remains as to whether the agency has •authority to disci-
pline him.
Mr. HARRIS. There isn't any question about the testimony. We have

it clear that voluntary participation in politics by a merit employee is
subject to the jurisdiction of the Commission. Involuntary participa-
tion is not subject to the jurisdiction of the Commission.
Mr. GOODMAN. It depends on how the involuntary got there. If the

involuntary got there through the use of another competitive employee,
we would have jurisdiction.
Mr. HARRIS. Exactly. That is the question. You are in the business of

protecting the merit system folks from one another but not somebody
else.
Mr. GOODMAN. That may well be a shortfall in terms of the Hatch

Act as to where it leaves authority, and that would go back to the
answer I gave to Congresswoman Spellman about the division of au-
thority in terms of the excepted service and the competitive service.
Mr. HARRIS. Then

' 
if in fact you carry out an investigation of a vio-

lation of the Hatch Act, and you discover while the Hatch Act as such
is not being violated but there is a possibility of other criminal of-
fenses having been violated, do you do something about it?
Mr. GOODMAN. In this particular case, as I indicated, we wrote to

the Counsel to the President because the individual involved was em-
ployed in the White House. That is our normal practice under the
Hatch Act. to write to the agency involved.
Mr. HARRIS. You did that under section 733.201, is that correct?
Mr. GOODMAN. I believe that is correct.
Mr. HARRIS. At what date did you do that?
Mr. GOODMAN. The letter was sent over just the other day. We just

recently completed the investigation.
Mr. HARRIS. Can you be more specific on that, what date the letter

went over?
Mr. GOODMAN. My copy of the letter isn't dated, but I think it is

yesterday.
Mr. HARRIS. Is it signed by you?
Mr. GOODMAN. Yes.
Mr. HARRIS. Come on now, was it sent over yesterday, or when?
Mr. GOODMAN. Yesterday.
Mr. HARRIS. OK, you haven't then received any response to the

letter?
Mr GOODMAN. No.
Mr. HARRIS. We had testimony yesterday from NASA, from Dr.

Lovelace specifically, that on December 6 they sent a report outlining
the results of their investigation of NASA employees who are the sub-
ject of the hearing, and he said that he wasn't aware of any response
he had received from the Commission with respect to this.
I would like to know if the Commission has in fact advised NASA

on what it is going to do or what it has done?
Mr. GOODMAN. No; I don't believe we have sent anything to NASA

or advised them in that regard. I believe we asked NASA for a copy
of their investigation to assist us in our investigation.
Mr. HARRIS. They say they sent it to you on December 6. Is that

when you initiated your investigation? Or when did you start?
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Mr. GOODMAN. Our investigation was initiated earlier by a member
of our staff.
Mr. HARRIS. But when did you start your investigation?
Mr. GOODMAN. We will see if we have that in the file.
I don't have the exact date which the attorney went out. I suspect

it was in late October or early November that an attorney in my office
went out to look into this matter.
Mr. HARRIS. I have to be somewhat concerned that if you started

the investigation in late October, that nothing went to the White
House until yesterday?
Mr. GOODMAN. Well, I received a report which is dated on Novem-

ber 30 from an attorney on my staff. I didn't receive it on Novem-
ber 30, I received it somewhat later than that date. I read the report;
I looked into it; and I asked that certain further investigation be
conducted in this matter. That further investigation was handled by
Mr. Collins, who sent me a report on the matter, which is dated on
December 14.
Mr. HARRIS. I tell you what, if we can just hold off another month,

I am sure Calhoun will be gone and yet the evidence of the violation
apparently came to the Commission's attention in October. Relating
back to other questions, this may have something to do with the lack
of confidence in the Civil Service Commission, if I may observe that.
If Calhoun were in the competitive service, would the Civil Service

Commission have pressed its investigation with a view toward disci-
plinary action?
Mr. GOODMAN. From all of the evidence I have in front of me now,

if Mr. Calhoun were in the competitive service, I believe this would
be an appropriate case for bringing action under the Hatch Act.
Mr. HARRIS. Summing it up, I think 
Mr. GOODMAN. I should indicate that there are some exceptions in

the Hatch Act for political activity for persons who are paid out
of the White House. Mr. Calhoun falls into that category, and, as a
consequence, would not be subject to those provisions under which I
would bring charges if he were in the competitive service, so that there
is a different question which is presented at the White House now
than would be the question that would be presented to me if he were
in the competitive service. I think the record should be clear on that,
Mr. Harris.
Mr. HARRIS. I think we have developed a record here and there is

some frustration involved if, in fact, we have an official of the U.S.
Government, and I presume a special assistant to the President is an
official of the U.S. Government, i,f there are allegations made that he,
in fact, used deceit or misrepresentation in order to obtain official doc-
uments, and then turned around and used it for purely political
purposes.

If, in fact, those allegations come to officials in the U.S. Govern-
ment, what happens, and what we are seeing here is that nothing
happens until this committee announces this investigation and some-
thing is then sent to the White House that says they ought to look at
this.
The Justice Department was never advised of this, was it?
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Mr. GOODMAN. I have not advised the Justice Department of this. I
know of no reason to advise the Justice Department of this.
Mr. HARRIS. I tend to agree with at least one of the statements you

made. There are some deficiencies in the law if that is the case.
Mr. CLAY. Will the gentleman yield on that point?
Mr. HARRIS. I would be happy to yield, Mr. Chairman.
Mr. CLAy. I want to get the scenario clear.
In mid-October, we notified the Civil Service Commission of the pos-

sibility of Hatch Act violations; is that correct?
Mr. GOODMAN. Yes.
Mr. CLAY. According to your statement this morning, you randomly

interviewed several of the 286 persons whose photographs appeared in
the publication; is that correct?
Mr. GOODMAN. Maybe it would be useful if I gave you the scenario

as I see it from my side of the receipt of the inquiry.
Mr. CLAY. Please do.
Mr. GOODMAN. We got the inquiry. That inquiry was sent to the

Hatch Act section of my office. It was there assigned to an attorney on
the staff who went out and conducted an investigation, I believe, in
late October or early November.
He then prepared a report to me in which he recommended that the

matter be closed with a letter to Congressman Clay.
I received that report sometime in early December. I was not satis-

fied with that, and so I asked my staff to conduct a further inquiry in
this regard. They did that, and they sent me a further report. We had
discussions before they sent me that report, and the result of that was
that rather than the matter simply being closed, that the matter was
closed in regard to those employees whose photographs were involved,
and the matter was referred to the White House and a letter was sent to
you, Mr. Clay, explaining what our actions in that regard were.
Mr. CLAY. That was the hand-carried letter we received yesterday?
Mr. GOODMAN. That is correct.
Mr. CLAY. But in mid-October, we made the complaint. What did

your investigator do between mid-October and early November, when
he brought in his initial report? Who did he interview and how much
time was consumed?
Mr. GOODMAN. I would have to look at his report and base my answer

solely on that, because I have no other knowledge of what he did. I
am told it took him some time to get in touch with Mr. Claiborne, and
it appears that he interviewed Mr. Claiborne—
Mr. CLAY. On one occasion?
Mr. GOODMAN. I don't believe the report indiates that. I would sus-

pect probably on one occasion.
Mr. CLAY. But he completed his investigation the first week in No-

vember, according to you?
Mr. GOODMAN. I don't know when he completed his investigation,

Mr. Clay. I do know the report he sent to me is dated the 30th of
November.
Mr. CLAY. I thought you had said the first week in November.
Mr. GOODMAN. It was my understanding that he conducted the inves-

tigation in late October or early November. I don't know when he com-
pleted it. I only know that the report that I received, which is here in
the file, is dated November 30, 1976.
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Mr: CLAY. So it took him 6 weeks to randomly interview several of
the 286, and Mr. Claiborne?
Mr. GOODMAN. Well, I am sure that during that period of time, Mr.

Clay, the attorney involved was engaged in a great number of other
matters, as well as this matter.
Mr. CLAY. Much more important than perhaps the violation of the

rights of 286 career civil service employees?
Mr. GOODMAN. Well, this is an individual who works in the Hatch

Act section of our office.
Mr. CLAY. How many other Hatch Act violations have been reported

to you this year, last year, the year before?
Mr. GOODMAN. Mr. Collins advised me that we probably have about

30 to 40 cases in process right now. We don't have the figures before
US 
Mr. CLAY. They have been in process for how long?
Mr. COLLINS. For various periods of time, depending on the com-

plexities of the case, the staff available. We depend on investigators
in the field to conduct investigations outside the Washington area.
These investigators are not General Counsel Office employees. They
work for the Bureau of Personnel Investigations. They have other
duties and we depend upon them to provide the information to us,
conduct the investigation and get them to us as quickly as they can.
Sometimes that process takes 5 or 6 weeks to get an investigation

completed and back to us for review to determine whether or not any
further action can be taken.
Mr. CLAY. Do any of them involve 286 people?
Mr. COLLINS. No; but a number of them involve large numbers of

employees. We are also involved in State and local Hatch Act cases.
I, myself, spent a week in Philadelphia recently on a Philadelphia
city agency that is allegedly coercing contributions from employees.
Mr. CLAY. Federal employees?
Mr. COLLINS. No; their own employees and it is a federally funded

program.
Mr. CLAY. Why would you be involved in that?
Mr. GOODMAN. We have jurisdiction if it is a federally funded pro-

gram under those provisions of the Hatch Act which relate to State
and local employees.
Mr. CLAY. We are going to try to relieve you of all that jurisdiction.
Mr. Harris?
Mr. HARRIS. I thank the chairman for clearing that up. I wonder if

we could have a report in writing as to the dates and processes of the
investigation? It seems to me this period from October through No-
vember 30, becomes an important element as to the matter at hand.
Would it be possible to supply us with a detail worksheet on this?
Mr. GOODMAN. Certainly.
Mr. COLLINS. May I make a comment also on this.
During- that period of time I personally was coordinating with sev-

eral of the other agencies on the investiqations that they were con-
ducting at the request of Chairman Clay with respect to how the
photogrsphs were obtained and released by the agency: and I felt
personally, in my own judg,ment. felt it would be inefficient on my
part to try to conduct a separate investigation from what they were
doing, interviewing the same employees, so we were coordinating with
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them in respect to what they were finding out and that determined in
some part what we did from that point on.
Mr. HARIUS. May I ask Mr. Goodman to help me a little bit with

regard to section 7324 of the Hatch Act which I will read to you.
7324(a) (1) states:
An employee in an executive agency or an individual employed by the govern-

ment of the District of Columbia may not use his official authority or influence
for the purpose of interfering with or affecting the result of an election.

Would that provision not apply in this case?
Mr. GOODMAN. Well, let me indicate first that it is my understand-

ing that we have never had a decision in a Hatch Act case under
7324(a) (1) ; 7324(a) (1), unlike the provisions concerning taking an
active part in political management, does apply to people who are on
the staff in the White House.
Mr. HARRIS. That is what I thought.
Mr. GOODMAN. It is as a consequence of that that there was a letter

from me to Mr. Buchen, because if all we had was 7324(a) (2), the
management provisions, I believe that this gentleman would be ex-
empt from the provisions because of his employment in the White
House.
Mr. HARRIS. I tend to agree with you that the language is fairly

clear. The fact that we don't have any cases on it indicates that the
provision hasn't been enforced.
Mr. GOODMAN. No; I think it has been our experience that it is much

easier from a prosecutorial standpoint to handle a case under 7324
(a) (2) and in the normal course of events you are dealing with a
situation where (a) (2) is applicable whenever (a) (1) is applicable,
and so our experience has been while we have charged in cases under
both 24(a) (1) and (a) (2), the decisions that have come down have
come down under (a) (2).
Mr. HARRIS. Under (a) (2), the proper procedure would seem to be

to go to the agency involved.
Mr. GOODMAN. If it is excepted service.
Mr. HARRIS. Yes; if it is excepted service. It seems to me under

(a) (1) the proper procedure would be for the Civil Service Commis-
sion to pursue it.
Mr. GOODMAN. Under our regulations, which is what I have to

operate under, Mr. Harris, we cannot pursue that. We must send that
to the agency involved. That is what we did in this case, under 733.201
of our regulations dealing with the excepted service.
Mr. HARRIS. Well, I have to look at the statute that we are dealing

with here and it seems to me that the statute is clear enough that an
employee of an executive agency—and there is no exception for any-
body in the executive agency—may not use his official authority or
influence for the purpose of interfering with or affecting the result
of an election.

It seems to me that your investigation documented a misuse of
official authority; your comments today indicate to me that you cer-
tainly would have pursued it had it been a merit service employee.
Yet for some reason we have ignored this provision of the law as it
applies to a political appointee.
Mr. GOODMAN. Mr. Harris, I tried to make clear in indicating an

answer to the question that we would have proceeded if this were a
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person in the competitive service, that our jurisdiction there is some-
what different. I don't think there is any question but that this would
come within 7324(a) (2) if this were competitive service. Obviously
this is taking an active part in a political campaign.
I attempted to leave open the question as to whether there is a

violation of 7324(a) (1). I don't think that is a decision that I can
rightfully make. In these circumstances the matter is within another
agency and has been referred to them, but I think there is no question
but that the individual involved is subject to the provisions of 7324
(a) (1). I don't think there is any question about that. That is why
I sent it over.
Mr. HARRIS. I agree.
Who makes the decision to determine whether the politically ap-

pointed employee is in violation?
Mr. GOODMAN. The agency where employed. In this case the agency

where employed is the White House.
Mr. HARRIS. Is there something in the law that causes that or is

that a decision on the Commission's part?
Mr. GOODMAN. The regulations that have been in effect ever since

I have been at the Commission call for that. I have never sat down
and made a study of the statute to see whether the statute requires
that regulation or does not. That has been the regulation in effect
ever since I arrived at the Commission. It has been in effect long
before that as well, and that is the regulation that I am bound by
in exercising my jurisdiction in these areas.
Mr. HARRIS. I have to suggest, and, Mr. Goodman—I am not try-

ing to apply responsibility to you with regard to what the processes
are—but I think the law is clear. I think the anomaly now is clear,
that if a nonmerit employee uses his position or his official authority
to influence, interfere with, or affect the outcome of an election, that
the law did not contemplate that anomaly. The law specifically
prohibits non-merit employees from doing this, and yet the law has
not been enforced.
Mr. GOODMAN. Well, let me say, Mr. Harris, I think you put your

finger on a question 
Mr. HARRIS. I sure tried to.
Mr. GOODMAN [continuing]. That might have broader application

than the Hatch Act.
As you know, there are jurisdictions that the Commission has in

regard to the competitive service that it doesn't have in regard to
the excepted service in general. Not simply in regard to the Hatch
Act, but in general, and I think that the provisions which we are
dealing with here, where authority is in the agency where employed,
when you deal with an excepted service employee, is not inconsistent
with that general proposition. It may be inconsistent with what is best
for the administration of the Government personnel system.

Mr. HARRIS. Well, I have to wonder where that leaves this Govern-
ment if that philosophy is maintained because it is probably hard for
some of us to imagine, but if we leave it up to the agency involved,
and if we apply that thesis to the White House staff, it would be pos-
sible—I know it is hard to contemplate—but it would be possible to
have a White House staff that was dedicated to destroying the corn-
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petitive service," that would bend every effort to pervert the merit
system into a political mechanism.
You could even have White House staffs that created plumber orga-

nizations and things like that to do secret investigations, and yet there
would be nobody in the Government to stand up and say somebody is
playing havoc with the merit system.
It seems to me that we have identified an important area which may

not be in the law so much as it is in regulations, or administrative
determination that nobody knew about.
Can I ask one last question, Mr. Chairman?
Mr. CLAY. Take all the time you need.
Mr. HARRIS. Obviously you have pointed out some deficiencies in the

Hatch Act, at least in your mind, and you indicated that the Civil
Service Commission did in fact support some changes, I believe, in
the Senate testimony.
To your knowledge, while you have been at the Civil Service Com-

mission, has the Civil Service Commission recommended any changes
to the Hatch Act: have they taken any initiatives to change it?
Mr. GOODMAN. The staff at the Civil Service Commission has, yes.
Mr. HARRIS. The staff has?
Mr. GOODMAN. Yes.
Mr. HARRIS. To this committee?
Mr. GOODMAN. NO.
Mr. HARRIS. To whom?
Mr. GOODMAN. The staff has dealt with this problem inhouse and in

terms of the executive branch in general.
Mr. HARRIS. Did it ever get to Congress?
Mr. GOODMAN. I do not believe it has ever gotten to Congress.
Mr. HARRIS. Thank you, Mr. Chairman.
Mrs. SPELLMAN. May I, Mr. Chairman, follow that up?
Mr. CLAY. Yes.
Mrs. SPELLMAN. When was it that the staff made these recommenda-

tions?
Mr. GOODMAN. The staff has been working on the question of some

modification of the Hatch Act for a substantial period of time. It
spans a period of several years.
Mrs. SPELLMAN. When were some recommendations for changes

submitted to the Commission?
Mr. COLLINS. I have been in the General Counsel's Office since 1970

and I believe in that period of time there have been three senarate leg-
islative proposals from our office on amendments to the Hatch Act
which have been sent to the Office of Management and Budget, which
have been circulated to the agencies for comments. which have come
back to us, which were then revised in line with agency comments that
we agreed with; you know, the process of putting together an execu-
tive branch legislative package.
None of those, as far as I know, has ever gotten to the Congress.
Mr. HARRIS. That is true.
Mrs. SPELLMAN. Has it gotten to the Commission?
Mr. Cor,LiNs. Yes.
Mrs. SPELLMAN. How many years ago was it submitted to the Com-

mission?

4
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Mr. COLLINS. You are talking about the Civil Service Commis-
sioners?
Mrs. SPELLMAN. Yes.
Mr. COLLINS. They have to approve anything we have done before

it goes to the Office of Management and Budget.
Mr. HARRIS. It is the OMB that has stopped any recommendations

from coming over here; right?
Mr. COLLINS. I am not saying that.
Mr. HARRIS. No; I was.
Mr. COLLINS. What I am saying is that I know that several legisla-

tive proposals have been submitted and we have not, as far as I know,
seen them get to the Congress.
Mrs. SPELLMAN. Thank you.
Mr. CLAY. Thank you.
Mr. ,Johnson?
Mr. JOHNSON. Mr. Goodman, did I understand you right when you

said you haven't reviewed the regulations for enforcement of this law
since you have been here? Did I understand you to say it has just been
on the books since you got here?
Mr. GOODMAN. I am saying it is my understanding that this regula-

tion has been on the books for a substantial period of time, dealing
with the excepted service. There is some history about that, too. Even
prior to the passage of the Hatch Act there was an Executive order
which dealt with prohibiting certain types of political activity. There
was a distinction made there as well between who had jurisdiction
when it was competitive service and excepted service.
This regulation has the same sort of thing, and what I meant to say

was that it is my understanding this regulation about referring these
matters to the agencies involved when it is excepted service has been
on the books from prior to the time I arrived at the Commission.
Mr. JOHNSON. Are you ready to consider recommending changes in

that?
Mr. GOODMAN. I would have to look and determine in the first in-

stance whether the Commission would have jurisdiction at all even if
the regulations were not there. I believe this may be an area, like many
other areas, that Mr. Harris, I believe, was referring to in a comment
made, where there is a shortfall, because there is a distinction drawn
between the excepted service and the competitive service as to who has
jurisdiction to enforce the rules of the game.
Mr. JOHNSON. So you are undecided?
Mr. GOODMAN. I am undecided because I don't know at the moment

whether we would have the authority to deal with that.
Mr. JOHNSON. Thank you.
Mr. GOODMAN. It may well be the Congress has the authority to deal

with it and not us.
Mr. JOHNSON. Thank you.
On October 28 the chairman wrote to the Attorney General, Edward

Levi, asking him to look into the matter of the vice chairman of the
parole board, the Administrator of the Philadelphia Regional Office
of the Law Enforcement Assistance Administration, judge of the
District of Columbia Court of General Sessions, Director of Civil
Rights, concerning the photographs of these individuals appearing
in this brochure.
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I know you don't know this. I am informing you. The chairman
received a response from the Attorney General after three or four
phone calls from staff and I would like to read for the record, if I may,
Mr. Chairman, the response of the Attorney General in its entirety:
DEAR MR. CHAIRMAN: In reference to your letter of October 28, 1976, regarding

a political brochure containing the photographs of several departmental em-
ployees, please accept our apologies for the delay of this response. You should
know the Department shares your concern about the use of official photographs
for political purposes and that the allegations set forth in your letter are under
active review.
At the same time, I am certain that you appreciate our concern that it would

be inappropriate to make further comment on allegations that are the subject of
such an ongoing departmental review.

I would like you to consider that letter along with the fact that the
President on November 16, of this year, was alerted by the chairman
of this subcommittee that a violation of the Federal statutes could
have been committed by a member of his staff.
That letter, according to Philip Buchen, counsel to the President,

has been misplaced somewhere in the White House.
Do you feel, given that context, that there is any logic to the

testimony which was brought to this subcommittee yesterday?
Specifically, Mr. Harris asked witnesses, including Beatrice Moore,
whether or not they had confidence in the Civil Service Commission
in terms of looking out for their interest.
Ms. Moore responded, "When I reflect on what you are saying, I

realize I see the Civil Service Commission is not looking out for me
in the course of what happens."
Do you feel that there is any basis for her feeling that way?
Mr. GOODMAN. I certainly do not feel that there is any basis in her

feeling that way based upon a letter that was sent to the White House
and a letter that was sent to the Attorney General of the United
States. I don't see how one can draw a conclusion about the U.S. Civil
Service Commission as a consequence of action or inaction, as the case
may be, by other agencies of Government.
So I don't see how one can tie the two together, quite frankly.
Mr. JOHNSON. Were you involved in the preparation of Chairman

Hampton's letter to this subcommittee under date of July 17, 1975?
In essence, that letter from the Chairman of the Commission to

the chairman of the full committee, David Henderson, outlines the
Commission's position with respect to modification of existing law
governing political activities of Federal employees.
Were you involved in that in any way?
Mr. GOODMAN. I do not recall, frankly.
Mr. JOHNSON. Well, if I may, I would like to read to you some

excerpts.
You don't recall whether you were involved-
Mr. GOODMAN. It was 11/2 years ago.
Mr. JOHNSON. It is not long, given the fact that we spent 11 days

on public hearings, received testimony from over 100 witnesses across
the country, and you were in pretty close contact with us, or someone
on your staff was, weren't they?
Mr. GOODMAN. I believe people on the staff were. I don't know that

I was.
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Mr. JOHNSON. You are in touch with your staff and there is no
problem there?
Mr. GOODMAN. I believe it predated the date when I became the

General Counsel and therefore had these responsibilities so that, you
know, the staff might very well have been talking to my predecessor
in office and not to me.
I just simply don't recall a letter 11/2 years ago.
Mr. JOHNSON. Your staff was not involved then in the preparation

of that letter?
Mr. GOODMAN. I am sure the staff was involved in it. But I per-

sonally have no recollection of that, no.
Mr. JOHNSON. Let me suggest that this was a major policy state-

ment on the part of the Commission and I think I have some appre-
ciation of how the bureaucracy works and it is, frankly, inconceivable
to me that the staff was not involved in the preparation of this letter.
Mr. GOODMAN. Can I ask what the letter is about? Can I ask to see

the letter? Maybe that will tell me something about it.
Mr. JOHNSON. Let me do this.
Mr. GOODMAN. I don't know what you are talking about, frankly.
Mr. JOHNSON. Since I only have the letter in a public document

which is available to you, and I think we sent several copies of it
and it is in your files, let me read to you what I am talking about
and I will hand the entire document to you.
Mr. GOODMAN. Fine, that may help to refresh my recollection.
Mr. JOHNSON. I would hope it would.
The letter states:
As I testified before the subcommittee on March 25, 1975, it is an empty hope

that the provisions against coercion, no matter how tightly drawn they may
be, can alone protect the merit system against the encroachment of partisan
political influences.

The letter continues:
Please realize that partisan political activity can subject them to removal, and

know that those persons who request them to be politically active have no
greater threat than that.

This entire protective fabric would be destroyed if the prohibitions against
political management and campaigning are removed, as is being proposed in
the bill to be considered by the committee.

It further continues:
One of the frequently made observations concerning the recent Watergate

revelations was the matter in which the daily operation of Government con-
tinued uninterrupted, due in large measure to the dedication efforts of
impartial civil servants in the career service. It seems incongruous for the
Congress to now seriously entertain a proposal to deprive the Federal service of
that shield of impartiality.

Mr. GOODMAN. That sounds familiar.
Mr. JOHNSON. I would assume it was.
Are you familiar with the President's veto message of H.R. 8617?
Mr. GOODMAN. I recall the President vetoed it and I recall that I

read the veto message.
Mr. JOHNSON. That was April 12, this year.
The President at that time stated: "The public expects that Gov-

ernment service will be provided in a neutral, nonpartisan fashion.
This bill would produce an opposite result."
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He continues: "If this bill were to become law, I believe pressures
could be brought to bear on Federal employees in extremely subtle
ways beyond the reach of any anticoercion statute."
Given the context of the evidence which has been presented before

this committee, do you believe that those statements are in need of
modification?
Mr. GoolimAN. Again, I can see nothing in the evidence we have

talked about which would indicate that those statements are not
accurate. What I do see, frankly, is that maybe these provisions, the
evidence you have submitted, indicates that there has to be greater
protections written into the law. It would seem to me it would go in
that direction rather than, say, write out some things from the law.
I don't see any necessary correlation between the evidence that has

been presented here and a statement that indicates that the Hatch
Act should be done away with or at least modified substantially. I
mean there seems to me to be no relationship between the two. I am
not saying that there may not be other arguments for doing it.
What I am saying in response to your question, I don't see any

necessary correlation between this evidence and that ultimate
objective.
Mr. JOHNSON. Have you investigated a misuse of authority allega-

tion within the past few years?
Mr. GOODMAN. We did bring a case involving an official in American

Samoa, I believe, hinged on the misuse of official authority, yes.
Mr. JOHNSON. When was that?
Mr. GOODMAN. 1973.
Mr. JOHNSON. Three years ago?
Mr. GOODMAN. Yes; we lost that case before the administrative law

judge because the administrative law judge held that what was in-
volved in that case was not an election but a referendum and therefore
outside of the scope of the act.
Mr. JOHNSON. Given the fact that the President has lost or mis-

placed Chairman Clay's letters, given the fact that Mr. Calhoun has
failed to respond to three phone calls, has broken an appointment and
hasn't even dignified this committee with a response to its invitation,
are you confident that the President will respond in any way to your
letter?
Mr. GOODMAN. I can make no comment about what the White House

will do in regard to my letter.
Mr. JOHNSON. I didn't ask you what they would do. I asked you if

you are confident they will respond?
Mr. GOODMAN. I don't see I am in a position at all to render a judg-

ment about what they are likely to do or not likely to do. That would
require me to look into somebody else's mental process and I can't do
that.
Mr. JOHNSON. I am not asking you to look into someone's mental

process. I am saying on the basis of being a reasonable person of rea-
sonable judgment, given the history of events, do you expect on the
basis of your thoughts that the White House is going to respond to
your investigation?
Mr. GOODMAN. I can make no comment about that except to indi-

cate that the general course of conduct between my office and the White
House is that we usually get responses from the White House.
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As to what will happen in this case or won't happen, I just simply
feel that it is inappropriate for me because I simply cannot do it, to
look into the mind as to what might or might not happen at the White
House.
I see no reason to believe that the normal course of events won't

take place here. I just have no way of being able to make a judgment
about what other people are likely or not likely to do in response to a
letter I send them. I am sorry.
Mr. JoHNsoN. If the law were to be changed retroactively, which,

of course, it is not likely to be, but if that law were to be changed retro-
actively, giving the Commission authority over exempt employees,
such as Mr. Calhoun, is it reasonable to assume that in your capacity
of General Counsel you would bring this situation to the attention of
the Commissioners for an adjudicative decision?
Mr. GOODMAN. Should the law be changed retroactively and should

there be an indication of congressional desire to see the law as then
changed applied to people's acts which took place at a time prior to
that change in law, and should this be a situation where the change
would affect applicability of (a) (2), I have no doubt that I would
have no choice under those circumstances but to exercise my discretion
in such a way as to bring an action.
Should it leave the question under (a) (1), then I think I would

have to do some more thinking about the problem, some more analysis
in my own mind as to where I would come out in that regard.
I have had to do that because that is not a matter within my

jurisdiction. I would have to make a judgment on that.
Mr. JOHNSON. In the course of your investigation did you interview

Mr. Calhoun?
Mr. GOODMAN. I do not believe that Mr. Calhoun was interviewed

by our staff.
Mr. JOHNSON. Why not?
Mr. GOODMAN. I don't know why the individual on the staff didn't,

interview him. It would be my view that he wasn't interviewed be-
cause there was nothing to interview him about insofar as our juris-
diction was concerned.
Once the judgment is made that Mr. Claiborne is not a Federal

employee, once the judgment is made that the individuals whose pho-
tographs were used did not accede to that use or authorize that use,
then the only individual left in the scenario is someone who is not
within our jurisdiction, and I do not see how interviewing Mr. Cal-
houn would throw light on the-first two questions, namely, those in-
divid-na1s=:-4VeTI, basically the second question the Federal employees
involved, because those are the only people over whom we would have
jurisdiction.
So I suspect that is what went throufrh the mind processes of the

person on my staff when they looked into the matter. I know that
when T looked into the matter at a later date. I saw no reason to inter-
view him because so far as those people within our jurisdiction were
concerned, the judgment had been made that. they had not been in vio-
lation of the act.
Mr. JOHNSON. Isn't it possible that Mr. Calhoun could have said

someone gave him the permission? IQn't it possible that Mr. Calhoun
could have shed some further light on this investigation?
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Mr. GOODMAN. I think there are a great number of possibilities. In
our judgment, the consistent response that we got from the agencies
involved, the consistent response we got from the sampling of em-
ployees involved, the evidence that we had as to how photographs
were obtained, all pointed in the direction that we ultimately went,
namely, that these employees whose photographs were used had not
acceded to that use and therefore were not in violation of the Hatch
Act, and it seemed at that point that that ended the scope of our au-
thority and at that point we sent the matter over to where they would
have jurisdiction to deal with Mr. Calhoun.
Mr. JOHNSON. Therefore, you did not interview Mr. Calhoun be-

cause you did not feel that there was anything he could offer?
Mr. GOODMAN. We felt insofar as people over whom we had juris-

diction were concerned, there need not be any further investigation
into the matter. We were not going to charge them.
Mr. JOHNSON. How many agencies had employees whose photo-

graphs appeared in that brochure?
Mr. GOODMAN. I don't recall offhand. I could go through the bro-

chure and count them.
Mr. JOHNSON. We have, and, if I may, 18 agencies were covered.
How many agencies did you contact?
Mr. GOODMAN. I am told that we contacted six.
Mr. JOHNSON. Didn't you contact all?
Mr. GOODMAN. 1 think there is a question in every case when you

investigate as to whether you are going to make a 100-percent inves-
tigation, by that I mean interview everybody, or whether you are
going to look and find whether there is a pattern that develops and
say at that point to continue further is simply a waste of resources.
In this case it was pretty clear that there was a consistent pattern,

and I believe the testimony before this committee yesterday indicates
that that pattern that we found was in fact the pattern that existed,
namely, that the employees involved had allowed their photographs
to be used for one purpose, to the extent that they knew they were
being used and that in fact those photographs were being used for a
different purpose.
We made a sampling of agencies, we made a sampling of employees

and in each and every case my staff tells me we came up with the same
answer, namely, that the person involved was not involved in political
management, political campaigning, and was not in violation of the
Hatch Act.
Mr. JOHNSON. Thank you.
I have no further questions.
Mrs. SPELLMAN. Mr. Chairman?
Mr. CLAY. Mrs. Spellman.
Mrs. SPELLMAN. May I ask a question? I am confused. I suppose that

is not unusual.
Mr. Harris had indicated in reading 7324(a) (1) that an employee

of an executive agency may not use his position to influence an elec-
tion. Is that correct?
Mr. GOODMAN. It says that an employee of an executive agency may

not use his official authority or influence for the purpose of interfering
with or affecting the results of an election.
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Mrs. SPELLMAN. Right. You stopped short of interviewing these
people because they are not under your jurisdiction.
Then, in order to carry out the intent of this law, under whose

jurisdiction are they?
Mr. GOODMAN. Let me try to clarify that, if I may.
The individuals whose photographs were involved, several of them

were interviewed, as were several of their agencies contacted.
Mrs. SPELLMAN. Right. But they were blameless and everybody

knows that.
Mr. GOODMAN. Mr. Calhoun was the gentleman who was not inter-

viewed and about whom the question was raised. He is not within our
jurisdiction. He may be covered by the statute but the Civil Service
Commission does not have jurisdiction to deal with him. It was for
that reason that we sent the matter to Mr. Buchen.
Mrs. SPELLMAN. He is covered by the statute?
Mr. GOODMAN. That is correct.
Mrs. SPELLMAN. Who then determines whether there has been a

violation and proceeds to carry out the intent of that law?
Mr. GOODMAN. The employing agency, and in this case the employ-

ing agency was the White House and that is why I wrote to Mr.
Buchen.
[See letter of explanation, p. 114.]
Mrs. SPELLMAN. SO is it now up to the White House to continue to

make sure that the law is fully carried out?
Mr. GOODMAN. That is correct, and Mrs. Spellman, we dealt with

that the same as we would deal with any situation involving an ex-
cepted service employee. If this were a situation of an excepted service
employee employed by the Department of "X" as distinguished from
the White House, we would do the same thing because we don't have
jurisdiction to deal with that person.
Mrs. SPELLMAN. Do you have a copy of your letter to the White

House?
Mr. GOODMAN. Yes; I do.
Mr. HARRIS. If my colleague would yield, I would like to help track

this for her, and just to make it sound objective, Mr. Chairman, I
would like to put it in a different time frame so we don't get involved
in any emotions of the day.
If this had occurred in September 1972, and if the allegations had

been made in October 1972, and if an investigation had been carried
out by the Civil Service Commission in November 1972, the final
action of the Commission would have been to send the complaint to
Mr. John Dean in the White House and that would have been the
end of it.
Mr. CLAY. Will the gentleman yield?
Mr. HARRIS. Yes.
Mr. CLAY. Precisely the same thing did happen in 1972. A paper

almost identical to this was printed with far more than 286 employees
under the civil service system, and I would like to ask if a similar
investigation was conducted in 1972?
Mr. GOODMAN. I don't know. I did not have any jurisdiction in this

regard at that time.
Mr. CLAY. Mr. Collins, were you present?

81-266 0 - 77 - 8
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Mr. COLLINS. I was in the office. I do not recall ever having seen
that, a complaint about it. I was not in a management position at that
time. I was a staff attorney, but I recall nothing in the office being
received or any investigation being conducted with respect to any such
document in 1972.
I became aware during this investigation that such a document

had in fact existed, but I had not known about it until then.
As far as I know, we never received a complaint. That is as far

as I know.
Mr. CLAY. Unless you receive a complaint you take no action?
Mr. COLLINS. So far as I know, we received no information from

anyone such a document existed in 1972, at that time.
Mr. CLAY. Some of these same people were victimized in 1972. They

sat here yesterday and admitted to this committee that they were the
victims of the same kind of illegal activity, as far as I am concerned.
Mr. COLLINS. As far as I know, none of those people ever brought

that inormation to the attention o the Civil Service Commission in
1972.
Mr. CLAY. Your contention is still that the Civil Service Commis-

sion has to be notified by somebody that is directly affected?
Mr. COLLINS. It would be very difficult for us to undertake an investi-

gation about something which we have not learned.
My point is, I did not know about it. I can't answer for whoever

was there in 1972.
Mr. GOODMAN. I think, Mr. Chairman neither Mr. Collins nor I

can effectively deal with the question Of 1972 because we had no
authority at that time and just have no knowledge as to what went
on at that time.
Mr. CLAY. Have you sufficient manpower now to initiate

investigations?
Mr. GOODMAN. On our own?
Mr. CLAY. Yes.
Mr. GOODMAN. In my judgment, no.
Mr. CLAY. How many people work in the section where it is re-

sponsible for enforcement?
Mr. GOODMAN. We have four professional poeple in that office right

now.
Mr. CLAY. Full-time or part-time?
Mr. GOODMAN. They are all full-time. I should indicate, Mr. Clay,

in addition to our own staff in this regard, as Mr. Collins indicated
earlier, many of the investigations which we do are done in the field
and in that regard we use the resources of our Bureau of Personnel
Investigations, to have those investigators go out in the field to
perform the investigation.
However, in my office we have four, full-time professional staff

people.
Mr. CLAY. What are their grades? Are they attorneys?
Mr. GOODMAN. They are all attorneys. Their grades are 15, 14, 13,

and 11 in the general schedule.
Mr. CLAY. You have 34 cases pending over, I assume, the last several

years?
Mr. GOODMAN. No.
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Mr. COLLINS. Most of these cases are cases that have been initiated
since August or September of this year.
Mr. GOODMAN. They are the cases presently pending. That doesn't

cover cases that have been closed out over a period of time for what-
ever reason the case has been closed out, and that doesn't cover the
informational function that we serve in terms of answering inquiries
by people as to whether this activity is or is not covered by the Hatch
Act and that sort of additional responsibility, which are handled by
that staff.
Mr. CLAY. Mrs. Spellman?
Mrs. SPELLMAN. Mr. Goodman, you indicated that you felt that the

two of you could not deal effectively with the 1972 situation. I believe
that is what you said.
Would you also say that in view of the fact that you cannot pursue

the real perpetrators of this whole problem, that you really can't deal
effectively with this kind of a problem at all?
Mr. GOODMAN. Well, I believe that goes back to the answer I gave

earlier that there may be a shortfall here in connection with the divi-
sion of responsibilities in regard to the excepted service and the com-
petitive service. I believe that shortfall of responsibility may have
broader application, frankly, than simply in the Hatch Act area.
Mrs. SPELLMAN. Are you in a position to give us information on all

of the areas where the gap needs to be closed?
Mr. GOODMAN. I believe that is something the committee has under

consideration in connection with the Henderson bill introduced last
year. There were some provisions dealing with that.
Mr. HARRIS. Including the Harris amendment.
Mr. GOODMAN. If you would like a study from the Commission in

this regard, I would think the Commission could deal with a study
which points out where are our authorities, in terms of competitive
service, and where we don't have those same authorities in regard to
the excepted service, if that might be helpful.
Mrs. SPELLMAN. We will talk about that.
Thank you, Mr. Chairman.
Mr. CLAY. Mr. Harris?
Mr. HARRIS. Mr. Chairman, I thank you.
There are a couple other things I wanted to go into, but in the in-

terest of time I won't. I did want to ask a final question because I
think it is important with regard to legislation.
I think the problem is that we have brought out testimony here

today indicating that the Commission, even when it finds shortfalls,
is unable to tell the Congress about it unless the Office of Management
and Budget says it can.
This committee, this subcommittee, has identified this problem before

and I have proposed specific provisions to correct this, to allow the
Civil Service Commission to tell us about shortfalls.
You will recall, I am sure, how strongly the administration opposed

this and I personally recall how vip:orous the contacts were with me
from the Office of Management and Budp:et, but I think this hearing
will verify the need and what should be done for Congress to get this
information.
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Mr. CLAY. Mr. 
Goodman, 

I am having difficulty following your ra-
tionale for not interviewing Mr. Calhoun.
As I recall, you did not interview Mr. Calhoun because he fell out-

side of the jurisdiction of the Civil Service Commission. Is that
correct?
Mr. GOODMAN. Let me try and explain to you the rationale that I

could see for not interviewing him and then the reason why I didn't
feel it was necessary when the matter got to me to interview him.
When the matter got to me, it got to me in a state at which my staff

had concluded, as a consequence of their investigation, that the indi-
vidual Federal employees whose photographs were involved were
blameless.
The point that reached me, the people over whom we had jurisdic-

tion—namely, the competitive service employees—appeared to be in a
situation where we would not charge them with a violation of the
Hatch Act. I was satisfied at that point that I was not going to go for-
ward in connection with those employees.
It appeared to me that the individual who was involved in the actual

preparation of the material was not a Federal employee and therefore
I had no jurisdiction over him.
At that point, the only question that remained open, it seems to me,

was the question regarding Mr. Calhoun. I had no jurisdiction over
Mr. Calhoun. At that point I saw no need to continue and further the
investigation in any respect, whether it be interviewing Mr. Calhoun
or otherwise.
Mr. CLAY. I think my question deals with the initial investigation.

Why did your staff not interview Mr. Calhoun?
Mr. GOODMAN. Again, I do not know why the attorney who handled

it did not interview Mr. Calhoun in the first instance. I suspect that
the reason is that in the course of his investigation he came to the same
conclusion that I came to, namely, that the individuals whose photo-
graphs were involved had not violated the Hatch Act and saw no
need at that point to continue in that vein. Once you are not continu-
ing in that vein there is no need to interview Mr. Calhoun because we
have no jurisdiction to deal with him.
Mr. CLAY. Why did they interview Mr. Claiborne? Are you contend-

ing you have jurisdiction over him?
Mr. GOODMAN. I think the initial contact here by a person on my

staff was with Mr. Claiborne to find out how he got the photographs. I
think it is a natural question. You go to the person preparing the ma-
terials, it appears to me, and say, "From whom did you get the
photographs?"
If his answer is, "I got them from the individual," then you know

you have a Hatch Act problem.
Mr. CLAY. His position was, "I got them from Mr. Calhoun?"
Mr. GOODMAN. That is right.
Mr. CLAY. Wouldn't the next place be to go to Mr. Calhoun?
Mr. GOODMAN. It depends on what information he had at that point

or how he got information at that point.
I don't know what was the process of his investigation. It appears

somewhere along the way he obtained a copy of this letter from Mr.
Calhoun to the public affairs director. Now it may well be that hay-
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ing that letter in hand he said to himself, "Well, I know how Mr. Cal-
houn got these photographs," and at that point then you know the
question may well become moot in his mind. Or, "Shall I go interview
Mr. Calhoun?"
It is difficult for me to look into the mind of the person who made

the investigation. It is easy for me to tell you that when this matter
got to my desk for my decision in this regard, it appeared to me at that
point that there was no need to interview Mr. Calhoun because insofar
as the people over whom we had jurisdiction were concerned, I was
prepared on the basis of the information I had to make the decision I
was not going to prosecute under the Hatch Act.
Mr. CLAY. It is very difficult for me to follow that.
Mr. GOODMAN. I am sorry.
Mr. CLAY. Especially in view of the fact that Mr. Calhoun is Spe-

cial Assistant to the President of the United States and I would think
that perhaps your investigator was reluctant to go to 1600 Pennsyl-
vania Avenue to interrogate a Special Assistant to the President of the
United States.
Mr. GOODMAN. I have no idea what was in the mind of my investi-

gator. I know when it came to my desk 
Mr. CLAY. We speak of the quality of his investigation. He is a full-

time professional employee. I think you should have some concern
about whether or not they conduct complete investigations when
serious allegations have been made.
Are you satisfied with the work done by that investigator?
Mr. GOODMAN. I was not satisfied with the initial investigation, as

I indicated earlier. I asked Mr. Collins to do a further investigation
in that regard.
Mr. CLAY. Did you reprimand him or did you talk to him about the

quality of that investigation?
Mr. GOODMAN. I have not spoken to the employee since then. The

employee has not been in the office.
Mr. CLAY. He quit?
Mr. GOODMAN. No, he is on vacation.
Mr. CLAY. I have no further questions.
We want to thank you for appearing this morning.
The hearings are adjourned until further notice of the Chair.
Thank you.
[Whereupon. at 11 :55 a.m. the hearing was adjourned, to resume at

the call of the Chair.]
[Subsequent to the appearance of the Civil Service Commission

witnesses, the following communications were received for the record.]
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UNITED STATES CIVIL SERVICE COMMISSION

OFFICE OF THE GENERAL COUNSEL

WASHINGTON, DC. 20415

December 29, 1976

Mr. Lloyd A. Johnson

Staff Director
Subcommittee on Employee Political Rights

and Intergovernmental Programs
Committee on Post Office and Civil Service

House of Representatives

Dear Mr. Johnson:

Enclosed is a copy of a letter which was delivered to the White

House today. The letter is self-explanatory.

Sincerely yours,

6671:er-*

YOUR RLFYIREIRCL

Ly R. Collins

D puty Assistant General Counse

Enclosure
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UNITED STATES CIVIL SERVICE COMMISSION
OFFICE OF THE GENERAL COUNSEL

WASHINGTON. D.C. 20415

December 29, 1976

Honorable Philip W. BuChen
Counsel to the President
The White House
Washington, D. C. 20500

IN PLILT PUN. NMI TO

YOU. NEFININCI

Dear 1,:r. Duchen:

As we testified on December 15, 1976, before the Subcommittee on

Employee Political Rights and Intergovernmental Programs of the House

Committee on Post Office and Civil Service, chaired by Representative

William Clay, the enclosed letter was mailed to you on December 14,

1976. Inexplicably, however, the letter v.as misdirected to our Boston

Regional Office and was finally returned to us yesterday. So that the

record will be clear, we are forwarding a copy of this letter to the

Subcommittee.

Sincerely yours,

Carl F. Goodman
General Counsel

Enclosure
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JAN5 7977
UNITED STATES CIVIL SERVICE COMMISSION

OFFICE OF THE GENERAL COUNSEL

WASHINGTON. D.C. 20415

19/7 -

* Honorable William L. Clay
Chairman, Subcommittee on Employee
Political Rights and Intergovernmental
Programs

Committee on Post Office and Civil Service
House of Representatives
Washington, D. C. 20515

Dear Mr. Clay:

GC:LEG 4

YWRIKKIKKX

Enclosed herewith are copies of the reports of investigation which
you requested during our testimony before the Subcommittee on
December 15, 1976.

You also requested a statement with respect to the time elements
involved in our investigation. In this connection, our records
indicate that your letter of October 21, 1976, to Chairman Hampton,
requesting that an investigation be initiated, was received on
October 29, 1976. The letter, with the copy of the .Partners in
Progress. brochure, was then referred to the Office of General
Counsel, being received in the political activity section on
November 4, 1976. It was subsequently assigned to the staff attorney
for investigation. The attorney determined that the appropriate way
to initiate the inquiry was to contact the Black Voters for Republican
Congress to obtain a statement as to how the employees' photographs
were obtained, and more particularly, whether they had or had not
consented to the use of the photographs for purposes of the brochure.
He began to attempt to contact anyone at the organization who could
provide such information.

In the meantime, Mr. Collins, Deputy Assistant General Counsel, was
coordinating with the Department of Interior, the National Aeronautics
and Space Administration and the Veterans Administration, with respect
to the parameters of their, as well as the Commission's investigation
of the matter.

Finally, on or about November 18, 1976, the staff attorney was able
to contact Mr. Clay Claiborne, who identified himself as Treasurer
of Black Voters for Republican Congress. The results of that contact
are set forth in the attorney's report dated November 30, 1976. Also
on November 18, the Veterans Administration was able to provide us
with a copy of the April 5, 1976, memorandum from Mr. John Calhoun,
Special Assistant to the President. A copy of that memorandum was

THE MERIT SYSTEM-A GOOD INVESTMENT IN GOOD GOVERNMENT
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attached to the text of my testimony on December 15. Until we were

so informed by the Veterans Administration, we had been unaware of

the existence of the memorandum from Mr. Calhoun.

Upon review of the report dated November 30, 1976, I determined that

additional inquiries should be made to confirm that the employees'

photographs appeared in the brochure without the employees, consent,

and that they had not been released by the agencies for any political

purpose. I therefore requested that Mr. Collins, upon his return on

December 10, 1976, from a Hatch Act investigation in Philadelphia,
personally conduct an additional inquiry. The following business
day, Monday, December 13, 1976, Mr. Collins undertook the additional

inquiry. The results of Mr. Collins' efforts are set forth in his
report to me of December 14, 1976.

As we testified on December 15, we determined, on the basis of the
information obtained, to close the inquiry because there was no
indication that there was a Hatch Act violation on the part of the
employees whose photographs appeared in the brochure. Mr. Claiborne
is not a Federal employee, and thus is not subject to the provisions
of the Hatch Act. With respect to any possible violation by Mr. Calhoun,
the Commission's basic authority, derived from the Civil Service Rules,
would not permit us to pursue the matter. We therefore directed a
letter to Mr. Buchen, a copy of which was previously furnished to you.

If we can be of further service to you, please let us know.

Sincerely yours,

/ -
Carl F. Goodman
General Counsel

Enclosures

•
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• UNITED STATES GOVE( MENT U.S r VIL SERVICE COMMISSION

Memorandum
Subject: Political Activity Inquiry:

286 Federal Employees

/1
From: Philippe M. Neff

Senior Attorney

To: Carl F. Goodman
General Counsel

COMPLAINT

Date:

In Reply Refer To:
GC:LEG 4
PM' : dhp
Your Reference:

The allegations of illegal political activity are contained in a
letter and enclosure dated October 21, 1976, from Congressman William L.
Clay. It is alleged that the photographs of 286 black Federal employees
appear in a partisan political document entitled "Partners in Progress"
published by a group called Black Voters for Republican Congress.
Congressman Clay furnished us a zerox copy of the alleged document.

PRELIMINARY INQUIRY 

The eight page document is heeded on the first page by the words
"meet Some of the Blacks in the Ford Administration". At the bottom
of the following pages the document states:

2nd page - Living proof of Black people in the
Ford Administration

3rd page - First Black 4-star General, First
black 3-star Admiral

4th page - Black people are important team
workers with the Ford administration

5th page - This election vote for continued
Black progress, - Vote Republican

7th page - Tuesday, November 2nd, Vote the
Ford ticket

8th page - On Tuesday, Nov 2nd, vote for Black
progress - Vote Republican

Keep Freedom in Your Future With U.S. Savings Bonds

Gmcwirctammtmanct,su-..,n,titz
CSC FORM 631
NOVEMBER 1961
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At the bottom of the 1st page are the following notations:

A copy of our report is filed with the Federal
Election Commission and is available for
purchase from the Federal Election Commission.
Washington, D.C. This communication is not
authorized by any candidate and is a project
of Black Voters For Republican Congress.

Printed and Distributed by
NATICNAL CRUSADER NEWSPAPER

57 Dee Street, S.E.
Washington, D.C. 20003

Additional Copies Available
Phone (202) 548-0500

Paid For By
BVF

Republican Congress
53 D Street, S.E.

Washington, D.C. 20003
Clay Claiborne, Treasurer

Our inquiry developed that Mr. Clay Claiborne of 49 D Street, S.E.,
Washington, D.C., as the treasurer for Black Voters for Republican

Congress Committee, was solely responsible for assembling the political

document in question.

The document was printed by Comprint Printing Company, Gaithersburg,

Maryland. 25,000 were printed at a cost of $3400.00.

MY. Claibornewas furnished the 286 photographs from Mr. John Calhoun,

Special Assistant to the President.

Mr. Calhoun had obtained the pictures as a result of a memorandum he

had addressed on April 5, 1976, to Public Affairs Information Directors,

requesting five photographs of all blacks serving in a policy-making

position, to include those in GS-1S or higher with coirect titles only

(no grades), prior to April 16. The memorandum indicated that the

photographs were to be used in connection with bicentennial celebrations.

The political document was never circulated. All but a few of the

25,000 copies are stored in a room adjacent to Mr. Claiborne's office.

Claiborne could not afford circulation on a national scale. He,

.•11k
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therefore, sought help from the Republican National Committee, and
the Committee to elect President Ford. Both committees turned down
using the document on the basis that it was inappropriate.

In addition NY. Claiborne was advised by his law firm "Kramer
Heptner and Becker" that the document was probably in violation of
the Federal election laws and should not be circulated. He was
told that his committee was only registered to help elect
congressman but not a presidential candidate. MY. Claiborne has not
gotten rid of the documents because on advice of counsel he wants
to be able to prove they were not circulated.

I would close with a letter to Congressman Clay.
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From:

UNITED STATES DOVE( /IENT

Memorandum
U.S.( /IL SERVICE COMMISSION

Su'olech Political Activity Inquiry: 286 Federal Employees

Lynn R. Collins i
.DeputyAssistant.general Counsel

To: Carl F. Goodman
General Counsel

Dm. December 14, 1976

In Reply Refer To:
GC:LEG 4
LRC:dhp

Your Reference:

This is a supplement to the report of investigation submitted by
Philippe M. Neff on November 30, 1976.

Agency Contacts

During the course of the inquiry, the Veteran's Administration reported
that they had furnished the photographs of 22 Black Employees in
response to a memorandum of April 5, 1976, received from John Calhoun,
Special Assistant to the President. Similar information was received
from the Department of Interior, the National Aeronautics and Space
Administration, the Department of Health, Education and Welfare, and
the Department of Housing and Urban Development. In some instances,
the agencies already had suitable photographs of the employees on
file; for those not on file, however, they asked the employees to
have an official photograph taken, advising them that it was to be
used for purposes of Bicentennial displays. The agencies contacted
indicated that they were not aware that the photographs were to be
used for any other purpose. NASA also provided a copy of the report
of their investigation conducted at Yir. Clay's request.

BiTployees Contacted

The following employees whose photographs appeared in the "Partners
in Progress" brochure were contacted and stated essentially- as follows:

Ms. A. Joyce Skinner, Coordinator, Womens''Program, Department of 
Housing and Urban Development advised that she was aware that she did
have an official photograph on file with the agency. However, she
said that she was not personally contacted relative to release of
her photograph either for the campaign brochure or for any Bicentennial
displays.

Ms. Glendora M.  Putnam, Dguty Assistant Secretary for Fair Housing 
and Equal Opportunity, Department of HousingTn-calrban Development 
iaVised essentially the same as Ms. Skinner, i.e., that she had an

Keep Freedom in Your Future With US. Savings Bonds

CSC FORM 631
NOVO:KR 1351



122

official photograph on file but had not been contacted abour release
for purposes of the political brochure or any Bicentennial display.

Ms. J2y G. Schulterbrandt; Chief, Center for Studies of Child and 
Family Mental Health, National Institutes  of Mental Health,
Department of Health, Education, and-Welfare stated that she was
informed that her phbtograph was to beused in connection with a 1
Bicentennial display. She did not authorize use of the photograph
for any political purpose.

DT. James  R. Ralph, - Chief, Center for Minority Groups Mental Health
Program, National Institutes of Mental Health, Department of Health-,
Education, and Welfare advised that he had not been asked nor had he
authorized the use of his photograph in connection with the brochure.
He acknowledged that he understood it was to be used for purposes of
a Bicentennial display.

Mfr. Ernest Russell, Director, -Administration and  Management; National
Institute of Education, IWartmeut of Health, Education, and- Welfare
stated that he was aware of request oiiotograEi to be used-Tor
purposes of Bicentennial displays, he was not aware that his photo-
graph had actually been released. He did not authorize the use of
the photograph for political purposes.

Mr. J. Emerson Harper, General EngineeriaWashington Liaison, Alaska
Power Administration, Office of the Secretary,kpartment of Interior 
advised-Diat sometime in the Spring of 1976,--he received a telephone
call from the Department's Office for Equal Opportunity requesting
that' he provide a photograph for purposes of the Bicentennial. He
identified the photograph which appears in the brochure as the one
he provided in response to the above request. He stated that he
was not aware of the "Partners in Progress" brochure and had never
authorized the release of his photograph for any such purpose.

Mr. Edward  E. Shelton, Director, Office for Eoual Opportunity,
Office of  the  Secretary, Dpartmen1-Interior stat6a-That he had no
foi-O-Wledge of-how his photograIT-or tiTose of any other Department
employees might have been released in ccialectjon with the brochure.
He disclaimed any knowledge of his office having made a request of
Mr. Harper to furnish a photograph, although he acknowledged that
it was possible someone in the office had done it without his knowledge.
He indicated that the types of photographs appearing in the brochure
are not the same type as photographe used by his office in making up
EEO displays.

0
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Mr. James M. Trent, Branch Chief; Bureau of Reclamation, Department 
of Interior advised that in the Spring of 1976, he was called-by
a Mt. Hardy Jones, EEO Officer for the Bureau of Reclamation, relative
to having an official photograph taken. Mr. Jones reportedly indicated
to Mt. Trent that the request had come from a JoAn Taylor in the
Department's Office for Equal Opportunity. Nt. Trent contacted
MS. Taylor for more details since he had some concern about the•
purpose for which the photograph might be used. He was specifically
concerned that it might be used for political purposes since he
recalled having seen a brochure similar to the current one sometime
during the Nixon administration. MS. Taylor apparently assured
him that it was to be used for a non political purpose in connection
with the Bicentennial. A Bureau of Reclamation photographer
arranged to take the photograph in Mt. Trent's office. Mt. Trent
stated that he first learned about the brochure from an article
in the Washington Star by Carl Rowan. He received a call from
"a friend" saying,-Tireffect, "I see you made the brochure . . . ."
Trent then obtained a partial copy of the brochure from the same
"friend." He recontacted JoAn Taylor, who in turn referred him
to a person in the Secretary's offic- [name not recalled] who he
found out had since retired. He then called National Crusader
Newspaper and finally spoke with a person nam-d Claiborne. At
first, according to Trent, 1,4r. Claiborne acted as though he didn't
know what Trent was talking about. However, .%;len Trent indicated
that he had a partial copy of the brochure, Claiborne registered
surprise and, as Trent recalls, stated something to the effect,
"That package should not have gotten on the street - if is not
being distributed." Mt. Trent did not ask Claiborne specifically
how Claiborne obtained Trent's photograph.

NOTE: Ms. JoAn Taylor Program Assistant, Program Evaluation and
Development Branal, Office for Equal 02pertualti-(Fc6&Ya1  Employment).,
Department of Interior, was interviewed and stated that in April 1976,
?lie -bad-been instructed by her Branch Chief, Mary Wright, to obtain
copies of photographs of certain Block employees. According to
MS. Taylor, Ms. Wright indicated that she had received the request
from NS. Virginia Hart, who has subsequently retired, in the Office
of Communications, Office of the Secretary. Ms. Taylor called the
designated employees, including Messrs. Trent and Harper, to arrange
to obtain their photographs. When she had obtained all of the
photographs, she took them to Virginia Hart in the Secretary's
Office.

Mr. James R. Yancey,  Di:-ector of Equal Employment Opportimity,
Veterans Administration, advised that he had been contacted by
MY. Frank Hood, Director of Information Services, in April 1976,
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and requested to assist in obtaining photographs of high-level
Blacks in the V.A. to be sent to the White House in connection
with some sort of Bicentennial program. He further advised that
he had never been consulted about the use of the photographs for
any other purpose, and would certainly not have provided them
had he blown they would be released for political purposes.

NY. Raymond Toney, Staff Assistant to the AssOtiate Assistant
Administrator for  Personnel, Veterans Administration, staf6a—that
his photograph had been provided for the purpose of a Bicentennial
program. He did not authorize its use for any other purpose, more
particularly, any political purpose.

In addition to the above, NASA inspectors interviewed 15 NASA
employees whose photographs appeared in the brochure, and found
that none of those employees had any prior knowledge that their
photographs were to be used for any political purpose.

The information obtained fr,m the agencies and the employees contacted
confirms the information obtained by Mr. Neff, i.e., that the agencies
furnished the photographs in response to a specific request from the
White House, and that neither the agencies nor the employees were
awire that the photographs might be used for political purposes and
did not authorize such Use.

ADDENDUM

The Department of Agriculture was also contacted, but was unable to
furnish any additional substantive information. They apparently have
not yet determined the basis upon which photographs of their employees
were released.
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