
'f4
• P 96//1 

 ,-'
I r

94 - 66 TO BROADEN THE POWER OF THE CIVIL AERONAUTICC
BOARD TO GRANT RELIEF BY EXEMPTION IN

1.

OG VERNMEN1

CERTAIN CASES
Storage

11"ENTS (94-66)

lb,
J m 1977....0, ...0, ,BRARyHEARINGSFARi ;c1

...nKANSio ; r- NIVERSITY BEFORE THE

, 1 CI iUBCO1VI1VIITTEE ON AVIATION0
OF THE

r-R COMMITTEE ON
WORKS AND TRANSPORTATION

HOUSE OF REPRESENTATIVES
NINETY-FOURTH CONGRESS

SECOND SESSION

ON

H.R. 14623
TO AMEND THE FEDERAL AVIATION ACT OF 1958, AS
AMENDED, TO BROADEN THE POWER OF THE CIVIL AERO-
NAUTICS BOARD TO GRANT RELIEF BY EXEMPTION IN

CERTAIN CASES, AND FOR OTHER PURPOSES

AUGUST 31 AND SEPTEMBER 1, 1976

Printed for the use of the Committee on Public Works
and Transportation

U.S. GOVERNMENT PRINTING OFFICE

78-255 WASHINGTON: 1976



COMMITTEE ON PUBLIC WORKS AND TRANSPORTATION

ROBERT E. JONES, Alabama, Chairman

JIM WRIGHT, Texas
HAROLD T. JOHNSON, California
DAVID N. HENDERSON, North Carolina
RAY ROBERTS, Texas
JAMES J. HOWARD, New Jersey
GLENN M. ANDERSON, California
ROBERT A. ROE, New Jersey
TENO RONCALIO, Wyoming
MIKE McCORMACK, Washington
JAMES V. STANTON, Ohio
BELLA S. ABZUG, New York
JOHN B. BREAUX, Louisiana
BO GINN, Georgia
DALE MILFORD, Texas
NORMAN Y. MINETA, California
KENNETH L. HOLLAND, South Carolina
ALLAN T. HOWE, Utah
ELLIOTT H. LEVITAS, Georgia
JAMES L. OBERSTAR, Minnesota
JEROME A. AMBRO, New York
HENRY J. NOWAK, New York
ROBERT W. EDGAR, Pennsylvania
MARILYN LLOYD, Tennessee
JOHN G. FARY, Illinois
W. G. (BILL) HEFNER, North Carolina

WILLIAM H. HARSHA, Ohio
JAMES C. CLEVELAND, Nevi Hampshire
DON H. CLAUSEN, CAlifornia
GENE SNYDER, Kentucky
JOHN PAUL HANMERSCHMIDT, Arkansas
BUD SHUSTE4; Pennsylvania
WILLIAM F. WALSH, New York
THAD COCHRAN, Mississippi
JAMES D. ABDNOR, South Dakota
GENE TAYLOR, Missouri
BARRY M. GOLDWATER, JR., California
TOM HAGEDORN, Minnesota
GARY A. MYERS, Pennsylvania

SUBCOMMITTEE ON AVIATION

GLENN M. ANDERSON, California, Chairman

DAVID N. HENDERSON, North Carolina
TENO RONCALIO, Wyoming
JAMES V. STANTON, Ohio
DALE MILFORD, Texas
NORMAN Y. MINETA, California
ALLAN T. FIOWE, Utah
ELLIOTT H. LEVITAS, Georgia
JIM WRIGHT, Texas
HAROLD T. JOHNSON, California
BO GINN, Georgia
MARILYN LLOYD, Tennessee
JOHN G. FARY, Illinois
W. G. (BILL) HEFNER, North Carolina

GENE SNYDER, Kentucky
JOHN PAUL HAMMERSCHMIDT, Arkansas
THAD COCHRAN, Mississippi
JAMES D. ABDNOR. South Dakota
GENE TAYLOR, Missouri
BARRY M. GOLDWATER, JR., California



CONTENTS

H.R. 14623: To amend the Federal Aviation Act of 1958, as amended, to
broaden the power of the Civil Aeronautics Board to grant relief by
exemption in certain cases, and for other purposes 

Page

1

TESTIMONY

Barnum, John W., Deputy Secretary, U.S. Department of Transportation_ 3
Driscoll, Edward J., president, National Air Carrier Association  86
Haffer, Louis P., executive vice president and counsel, Air Freight For-

warders Association of America; accompanied by William J. Dixon_ _ _ _ 177
Krueger, Hon. Robert, a Representative in Congress from the State of
Texas  83

Prescott, Robert W., president and chief executive officer, The Flying
Tiger Line, Inc.; accompanied by Jack Rosenthal, general counsel; and
Joseph Healy, vice president and chief operating officer  100

Robson, Hon. John E., chairman, Civil Aeronautics Board; accompanied
by James C. Schultz, General Counsel  20

Schultz, James, General Counsel, Civil Aeronautics Board; accompanied
by Gary Eadles, Associate General Counsel  191

Seybold, Leo, vice president, Federal affairs, Air Transport Association of
America; accompanied by Gerald Godbout, director, Cargo Services,
Air Transport Association of America  128

Smith, Frederick W., chairman of the board, Federal Express Corp.;
accompanied by Arthur C. Bass, president; and Nathaniel P. Breed,
counsel  44

MATERIAL RECEIVED FOR THE RECORD

Civil Aeronautics Board, docket 28354, order 75-12-38, Federal Express
Corp. exemption (Dec. 8, 1975)   224

Driscoll, Edward J., president, National Air Carrier Association, statement_ 86
Haffer, Louis P., executive vice-president and counsel, Air Freight For-

warders Association, statement  178
Krueger, Hon. Robert, a Representative in Congress from the State of

Texas, statement  81
National Industrial Traffic League, statement  227
Prescott, Robert W., president and chief executive officer, The Flying

Tiger Line, Inc., statement presented to Aviation Subcommittee of the
Senate Commerce Committee on S. 3684, Aug. 3, 1976  197

Seybold, Leo, vice president Federal affairs, Air Transport Association of
America:
Scheduled airlines offer a wide variety of nationwide air freight

services, statement  134
Listing of participating parties to airlines air taxi interline freight

traffic agreement  137
Comments on issues raised by Frederick W. Smith, chairman, Federal
Express Corp  143

Smith, Frederick W., chairman of the board, Federal Express Corp.:
Statement and attachments  38
Rebuttal to statements made by Air Transport Association  203

Smith, James Lawrence, vice president, regulatory affairs, Airlift Inter-
national, Inc., letter  232

Weston, Robert 0., president, Air Freight Motor Carriers Conference,
statement  233





94n1 CONGRESS H R
2D SESSION

• • 1 623

IN THE HOUSE OF REPRESENTATIVES

JUNE 30,1976
Mr. MILFORD (for himself, Mr. SNYDER, Mr. WRIOTIT, Mr. HAMMERSCIIMITYr,

Mr. GINN, MIS. LLOYD of Tennessee. Mr. RONCALIO, Mr. ABDNOR, Mr.
HOWE, Mr. TAYLOR of Missouri, Mr. IIENDErzsoN, and Mr. LEVITAS) intro-
duced the following bill; which was referred to the Committee on Public
Works and Transportation

A BILL
To amend the Federal Aviation Act of 1958, as amended, to

broaden the power of the Civil Aeronautics Board to grant
relief by exemption in certain cases, and for other purposes.

Be it enacted by the Senate and House of 1?epresenta-
2 tives of the United States of America in Congress assembled,

3 SECTION 1. Except as otherwise specified, wherever in
e

4 this Act an amendment is expressed in terms of an amend-

5 ment to a section or other provision, the reference shall be

6 considered to be made to a section or other provision of the

7 Federal Aviation Act of 1958, as amended.

8 SEC. 2. Section 416 (b) (1) is amended by adding the

9 following at the end thereof: "Provided, however, That

(1)
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nothing in this section shall prevent the Board from grant-

ing an exemption from the requirements of this title so as to

authorize the conduct of all-cargo operations in interstate air

transportation, pending consideration of an application for

initial certification pursuant to section 401, if the Board finds

that the issuance of such exemption is in the public interest.".

SEC. 3. Section 101 is amended by renumbering para-

graphs (11) through (38) thereof as paragraphs (12)

9 through (39) and by inserting after paragraph (10) the

10 following new paragraph:

11 "(11) 'All-cargo air transportation' means air trans-

12 portation of property, or of property and mail, only.".



TO BROADEN THE POWER OF THE CIVIL AERONAU-
TICS BOARD TO GRANT RELIEF BY EXEMPTION IN
CERTAIN CASES

TUESDAY, AUGUST 31, 1976

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON AVIATION

OF THE COMMITTEE ON PUBLIC WORKS AND TRANSPORTATION,
TV ashington, D .0 .

The subcommittee met at 11:35 a.m., in room 2253, Rayburn
House Office Building, Hon. Glenn M. Anderson (chairman of the
subcommittee) presiding.
Mr. ANDERSON. At these hearings we are considering H.R. 14623, a

bill to facilitate the authorization of all-cargo service by the Civil
Aeronautics Board.
Under existing law, there are two means by which the CAB can

authorize new air service. The basic means is a certificate of publiC
convenience and necessity which can be awarded only after time-
consuming evidentiary hearings. The Board is also permitted to au-
thorize new air service by exemptions awarded without hearings.
However, as the CAB interprets the governing court decisions, it

is not authorized to award exemptions for relatively large scale cargo
operations with large aircraft.
H.R. 14623 would amend the exemption section of the Federal

Aviation Act to permit the Board to authorize all-cargo operations
by exemption pending CAB consideration of an application for a
certificate to conduct these operations.
Our first witness today is John Barnum, Deputy •Secretary of

Transportation.
Mr. MILFORD. Mr. Chairman, I would ask unanimous consent that

we also consider in this hearing H.R. 15302. As the author of both of
these bills, the original version and a second version which has some
changes, I would ask we also consider that bill.
Mr. ANDERSON. With no objection, so ordered.

TESTIMONY OF JOHN W. BARNUM, DEPUTY SECRETARY,
U.S. DEPARTMENT OF TRANSPORTATION

Mr. BARNUM. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, thank you for

this opportunity to discuss H.R. 14623. This bill would amend the
Federal Aviation Act of 1958 to allow the Civil Aeronautics Board
to grant an exemption from the requirements of title IV of that act
pending consideration of an initial application for all-cargo
certification.

( 3)
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Although the bill is written in general terms, it is intended in fact
to aid Federal Express in its request to operate larger planes than
can now be operated pursuant to the exemption established under
section 416 for commuter air carriers.
We have carefully reviewed the bill, and we believe it touches

an extremely important area. Although much of our initial efforts to
reform aviation economic regulation focused upon passenger trans-
portation, we have always realized that the present regulatory struc-
ture creates unnecessary problems for air cargo transportation and
that reform is needed in this area.
Air freight in terms of volume may be a small part of the total

freight picture, but air cargo is nevertheless a very vital part of the
transportation system. Particular industries such as the garment,
electronics, and aerospace industries, where speed is of the essence,
rely heavily upon air freight. Other industries may ship only a few
parts via air transportation, but these parts are often key to their
total operations.
We agree with the objectives of H.R. 14623. We believe that Federal

Express should be allowed to fly larger planes. Airline management,
all management, should be allowed to choose the type of equipment
that is most suitable to its operation as long as that equipment is
safe and environmentally acceptable.
Once having said this, let me stress, however, that we disagree very

strongly with the approach of this particular bill. What you have
before you is a private relief bill. The problem, on the other hand,
requires a broader based response. We must not choose short-term
solutions that attempt to solve one problem only to create other prob-
lems and, more important, solutions that do not confront the larger
issues.
We think there is another way to address the problem of Federal

Express and to avoid the problems and inequities created H.R. 14623,
but first I think some background is useful to give perspective to this
issue. Federal Express is quite a success story, especially since it is
operating in an industry that, in recent times, has not seen much
financial success. It started in operation about 4 years ago in competi-
tion with some fairly well-known firms. At that point, it served less
than two dozen communities, employed a few hundred employees,
and operated less than a dozen planes. Today, Federal Express
serves over 75 airports, with over 40 aircraft and approximately 2,000
employees. Its rates are, in many instances, lower than those of its
competitors, and its planes are flying at load factors approaching 90
percent in terms of weight. 'Its annual revenue is in the range of $100
million.
Federal Express has benefited from a fairly unique type of opera-

tion. Regardless of the origin or destination of a package, all ship-
ments are collected and first brought to a central point, Memphis, for
shipment to their final destination. This centralized shipping system
allows Federal Express to maximize its efficiency and reduce its costs.
For example, with a central shipping point, the number of backup
planes to be used in case of an aircraft mechanical problem is
minimized.
Why was Federal Express able to achieve such success? Consider-

ing the unique type of system developed by Federal Express, a great
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deal of credit must be given to the innovative spirit of the Federal
Express management. But that spirit might have been for naught if
Federal Express had to work in the usual regulatory environment.
This company, however, was able to work within the limits of the

present exemption from economic regulation provided pursuant to
section 416 of the act. By using planes with payloads below the limits
of the exemption, Federal Express was able to expand its route
system without the usual regulatory filings and delays and to offer
rates that were very often below the rates of its competitiors. Such
a course is not open to a certificated carrier.
Federal Express has now grown to a size where it is flying more

than one plane a night to many of the cities it serves. It now has the
choice to fly multiple flights into the larger cities it serves or to use a
larger single plane. For most businessmen, the choice would be clear.
One plane saves fuel and costs. But Federal Express cannot follow
this course without obtaining a broader exemption than is now
allowed.
Of course, there is another course, to seek a certificate, but as Fed-

eral Express has testified before the Senate and before this subcommit-
tee, certification with all its delays, uncertainties, costs, and restric-
tions is not a very attractive course. Federal Express has applied to
the Board for the broader exemption. The Board turned it down,
claiming, among other things, that it lacked the power to grant such
an exemption.
H.R. 14623 would remove any doubts that the Civil Aeronautics

Board could grant the exemption and open the way for larger planes.
But it is not a course we should take. The rules of the game should
apply to all equally. If Federal Express can operate larger planes
exempt from economic regulation, then other similarly situated car-
riers should have those same rights. The other cargo carriers have
made a significant investment in the industry, and if the rules are
going to be changed, then the rules should be changed for all.
There are many problems with this private bill. If this exemption

were granted, Federal Express would be free from the constraints of
title IV, at least until its certification was completed, while the other
carriers would not. I am sure that the other cargo carriers would like
to have the freedom to choose what cities they can best serve and what
rates they charge. If such freedom is granted to one, it should be
granted to all.
This bill is very narrowly drafted to open the door to a broader

exemption only pending an—and this is a quotation from the language
of the bill—"initial certification pursuant to section 401." This lan-
guage would deny the Board the power to make the bill's benefits
available to existing certificated carriers.
I might point out, however, that even if the word "initial" were

removed and the bill provided that Federal Express and the other
carriers would all play by the same rules, we would still be greatly
troubled by this piece of legislation. The bill does not require an
exemption; it only authorizes an exemption. This approach leaves
open the possibility that although the present Board may find it in
the public interest to grant this exemption to Federal Express, it
may choose not to grant a similar exemption to other carriers at a
future time. And it leaves Federal Express subject to Board con-
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trol should its management decide that even a large plane or a dif-ferent type of system would produce a more efficient operation.There are other technical problems. If the Board were to grant atemporary exemption, how would this affect the Board's ultimatedecision as to certification. Just from the perspective of FederalExpress, this bill may be a very unwise course. I am, of course, nottrying to second-guess the management in it, but to anticipate theirarguments of equity. In any event, the present proposals leave openthe possibility that a temporary certificate will be granted, but apermanent certificate will be denied or perhaps only half the pointsdesired will be granted to Federal Express.
The correct course of action is not to enact this limited bill, butrather to go to the heart of the issue—comprehensive reform of aircargo regulation. It is not just Federal Express that has problems.It is, in fact, the success story of the otherwise undernourished aircargo industry. The existing regulatory system serves poorly theneeds of the cargo carrier and shipper. Its emphasis is on restric-tion and great efforts are spent to construct an intricate labyrinth ofwhere a carrier may and may not fly. The result is inordinate in-efficiency for the carriers and confusion and inconvenience for theshipper who may have a thousand shipments and yet cannot dealwith one carrier that is able to serve all those points.
It is instructive to compare the successes of the unregulated sectorof the airfreight industry with the status of the regulated industry.We have already discussed the success of Federal Express. But whileFederal Express is the largest commuter operator, it is certainly notthe only one. Indeed, more than 30 commuter carriers handle onlycargo and the other commuters, in total, carry three times as muchfreight as does Federal Express. Still other commuters specialize incargo, but do not limit their operations exclusively to cargo.Like Federal Express and the rest of the commuter industry, com-muters carrying freight are unregulated and provide scheduled serv-ice without subsidy. And for the past 5 years, the amount of freightcarried by commuters has been growing at a rate of more than 30 per-cent annually.
Another area with limited regulation is that of air freight for-warders. The Board permits virtually free entry and relatively com-plete pricing flexibility. In contrast to the claims of chaos and oligop-oly often predicted as a result of regulatory reform, we see a healthyand growing industry of 300 firms. Clearly the unregulated sector isdoing well.
But what of the regulated sector ? We now have only two all-cargo airlines operating domestically. Flying Tiger, with a proudhistory and a leader in the industry, has not been profitable domes-tically for years. Airlift is small, suffers from a severely restrictedroute system, and has had major financial problems. Clearly theBoard policy of holding up freight rates to protect all-cargo carriershas not resulted in their success.
But what of the combination carriers? As for the passenger car-riers, the number of all-freighter aircraft operated has shrunk.Largely because of the rates set by the Board in a futile effort to protectfreighters, belly space on passenger airliners goes largely unutilized.In the all-cargo industry, we are facing what we already face in the
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motor carrier industry: A movement away from common carriage to
private and contract carriage because of the increasing inflexibility
of the regulatory system.

Indeed, this is already occurring—as several large commercial
operators, exempt from Board regulation, operate under contractual
arrangements with large shippers. There is, in fact, a major contract
between the unregulated sector of the airfreight industry where the
forces of the free enterprise are allowed to operate, and the reg-
ulated section where those forces are stifled.
We believe that comprehensive reform of air cargo regulation is

necessary, both in terms of entry/exit and rates. Several issues are
raised by such a policy, and I would like to share some of my thoughts
with you on these issues. Should there be any test for entry? Should
there be some limits with respect to the pricing flexibility? Should
the reform be intricately phased? Since the supplementals are an
obvious new entrant to scheduled air cargo service if there were such
reform

' 
should the air cargo carriers be allowed easier access to sup-

plemental certificates as a matter of equity?
As far as a "test" for entry, it may be that something less than

the existing PC and N test is required.. A test limited to "fit, willing,
and able" would not cause a great problem, but there would seem to
be little need for any test to protect competition as distinguished
from competitors.
The Federal Aviation Administration would insure that the planes

are safe as they do now, and it might be sufficient to require registra-
tion with the Civil Aeronautics Board and authorize the Board to
require proof of insurance coverage and similar practical require-
ments of registration.
Is there a problem of possible discrimination or "predatory con-

duct?" Would smaller shippers be placed in an inferior position by
reform? We believe that with a liberalized system, the threat of
entry would police both discrimination and predatory conduct. The
theory of predatory conduct is that you charge below-cost rates,
drive the competition out, and then reap the benefits of a monopoly.
This is the theory, but the theory would not hold if there were empty
bellies in the passenger aircraft and free entry for all cargo service.
The "predator" might drive out the all-cargo competition with below-
cost pricing. But if there were free entry, the competition would
return when he raised prices again, and thus he would not be able to
recoup his earlier losses.
Much of the same analysis is applicable to the question of dis-

crimination. Discrimination means that a carrier is charging one
customer a higher price than another customer for the same service.
This may go on in a monopoly situation, but it cannot go on very long
in a free entry situation. The high-priced customer will simply take
his business elsewhere.
Another course would be to attempt to define what we mean by

"predatory" or "discriminatory," and then to prohibit such conduct.
The problem here is the difficulty of allocating costs between passenger
and freight traffic. If given this authority, the Board might simply
promulgate an arbitrary allocation formula. It is possible that a
standard intended to protect against unfair competition might be
used to frustrate fair and desirable competition.
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As for phasing, there are many approaches. The simplest way wouldbe just to have the revised approach take effect on a certain date inthe future. Any other approach might be fairly arbitrary and couldmake the carriers go through several adjustments unnecessarily.Finally, what about the relationship between the supplementalsand the all-cargo carriers? The supplementals have great flexibility.If there were free entry into cargo carriage, it is possible that thesupplementals would be among the first new entrants. Is it fair thatthe supplementals could enter the all-cargo business but that the all-cargo carriers could not enter the supplemental business?These are but some of the issues that need to be addressed, Mr.Chairman and members of the subcommittee, and I would hope youwould undertake a deliberation of these in the near future. I appreciatethe opportunity to discuss these important issues. I do not mean tosuggest that I raised them all, but this is the conclusion of my pre-pared statement, and I would like to answer any questions that you ormembers of the subcommittee might have.
Mr. ANDERSON. In what way would deregulation lead to improvedair cargo service?
Would there be more service? Would there be lower rates and higherload factors?
Mr. BARNUM. I think there should be more service to the extentyou could make the available capacity more available as a practicalmatter.
Some two-thirds of the bellies of the aircraft that the passengeroperators are flying are now empty, and if there were more competi-tion, that capacity should be made available. Certainly more entrywould suggest that more people could get into the business.
There would be some lower fares, but I cannot suggest that youwould necessarily get lower rates across the board. I am impressedwith the fact that there is a very much needed service overnight, forexample, that a large part of the air cargo market focuses upon. Itmay very well be that night service should be priced at a different rate,than flying in passenger aircraft bellies during the day. With flexi-bility, you have numerous possibilities to adjust air cargo fares ac-cording to the demand and to the availability of aircraft.
Whether you would have more total accommodations available isa function of pricing, and the cost of equipment. Whether you would

encourage the industry to go into more convertible service so they
would be flying passengers by day and cargo at night, I don't know,
Mr. ANDERSON. Has the Department of Transportation undertaken

any studies of the effects of deregulation on air freight service?
Mr. BARNum. We have many studies of the effects of regulatory

reform but there are certain particular problems involved in deregu-
lating just air cargo that we have not yet completed studying. As I
expressed to you before, one of the problems of deregulating air cargo
is the relationship between the all-cargo carrier and the carrier carry-
ing both passengers and freight. I made reference to the problem of
cost allocation. It is a difficult problem. I am told by those knowl-
edgeable in the industry that it is a resolvable problem:
If you were to deregulate air cargo but at the time. to leave the

air passenger business substantially as regulated as it is today, you
would have to divide the cost of operating the aircraft to allocate
the total cost between passengers and cargo so that you would not put
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all-cargo operators at the disadvantage of having to compete with the
cargo space on passenger planes considered a throwaway, with very
lost cost.

Unless you were to address the problem across the board, in other
words, air deregulation, passenger and cargo simultaneously, you
would create a different set of problems than involved with total re-
form. I think it is important to consider what the impact would be if
you approached only the airfreight independently of the passenger
side. We have not made that study. We are doing it now.
Mr. ANDERSON. If cargo rates are unregulated, would the CAB

be able to prevent combination carriers from using passenger reve-
nues to subsidize belly cargo service?
Mr. BARNUM. Of course the answer is yes, but that would come up

in the context of how they would regulate air passenger fares.
That is answered in part by my answer to your earlier question

concerning the requirement of allocating the cost of operating the
aircraft between the passenger and cargo side.
Every statement made concerning that issue by the hearing exam-

iner in the case that the Board did consider starting in 1971, the Do-
mestic Air Freight Rate Investigation, prepared allocating it basic-
ally on a space basis.
But the Board has not made any determination in that case and it

obviously is something that they would have to consider before you
could protect all-cargo carriers given an unfair allocation of space
on the combination carriers.
Mr. ANDERSON. If we decide against enacting deregulation legisla-

tion, would it be desirable to enact legislation requiring the Civil
Aeronautics Board to decide cargo certification cases in 1 year?
Mr. BARNUM. Yes, it would.
Mr. ANDERSON. The DOT's position is that cargo rates can be fully

deregulated and that there is no need for a floor on these rates.
In the case of passenger fares, DOT's proposed legislation requires

that the fare cover direct costs. Is there less need for a floor for cargo
rates than there is for a floor on passenger rates?
Mr. BARNUM. No I would say there would be the same need if you

were deregulating across the board.
I think there would also be a need to have a direct-cost floor. I do

not think that air cargo should be sought at a tariff rate below direct
costs.
The more difficult question is, in addition to the direct costs, what

other costs over the long term should you include in determining
what is an appropriate tariff base?
Mr. ANDERSON. I will withhold the balance of my questions until

we get around.
Mr. Snyder?
Mr. SNYDER. Mr. Barnuin, you say:
The rules of the game should apply to all equally. If Federal Express can

operate larger planes exempt from economic regulation, then other similarly
situated carriers should have the same rights.

Would not this bill, H.R. 15302, treat all the same?
Mr. BARNUM. I do not have a copy of H.R. 15302.
Mr. SNYDER. I do not have the other one, H.R. 14623.
Does it specifically name Federal Express?
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Mr. BARNUM. No but it applies only to those carriers who are
making an initial application to the Board, so if you leave the word
"initial" out, it would apply to any competitor of Federal Express
that now has such a certificate.
Mr. SNYDER. I understand this bill, H.R. 15302, does correct that.
Mr. ANDERSON. Takes the initial out.
Mr. SNYDER. Then, would that eliminate the single objection you

have that it should apply to all carriers?
Mr. BARNUM. I shouldn't speak blindly about this bill.
Certainly, the elimination of the word "initial" goes a long way.

But to the extent the bill is merely giving the Board authority to grant
exemptions and does not compel the granting of an exemption, it still
leaves open the possibility that the Board will take different action
for different carriers. The bill does not require the CAB to grant to all
carriers the same exemptions from route and rate restrictions, that
would be available to Federal Express.
I think the intention of this bill is that somebody now applying for

this exemption could get it pending consideration of a broader certif-
icate, but unless the bill went on to say that the similar exemptions
would be available to all carriers, that have such certification now, it
would not be clear that Flying Tiger, for example, could likewise be
exempted from route and rate restrictions pending application for
permanent relief of those restrictions.
Mr. SNYDER. This bill as I understand it applies only to aircraft size,

not to route and rate exemptions.
Mr. BARNUM. That is not expressly clear.
It says an exemption can be granted by the CAB pending certifica-

tion.
It depends on the exemption. That is what they are talking about,

but an exemption from title IV could be much broader than aircraft
up to a particular size.
Mr. SNYDER. You obviously are at a disadvantage I am, too. I don't

know that much about it. You do not have the bill before you, but it
refers to an application pending pursuant to section 401.
Does section 401 apply only to size, or does it also apply to the other

things to which you.  made reference?
Mr. BARNUM. .N O.
It applies to all things.
Mr. SNYDER. The way the bill is written, the Board apparently could

grant exemptions in the areas of rates and routes?
Mr. BARNITM. It could.
What it is saying is that pending application for full certification,

the Board can authorize a carrier as if it had a certificate and that
would seem to exempt the carrier from all kinds of restrictions that
might be applicable.
The word "exemption" is very broad.
Mr. MILFORD. May I make a clarification?
It concerns only section 401 which has to do with size of equipment.
Also, the word "initial" has been removed so that it applies to any

carrier.
Mr. SNYDER. Do you have a copy of the act?
It would be of benefit if we had a copy of the act.

•
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Mr. BARNUM. I tim advised section 401 also applies to routes. I stand
corrected. Section 403 is the one that would deal with rates. Section
401 goes to routes.
Mr. MILFORD. Cities involved?
Mr. BARNITM. Yes.
Mr. SNYDER. You said that Flying Tiger had not been profitable,

while Federal Express has a good profit picture.
Are they both engaged in the same kind of business?
Mr. BARNUM. That is not my impression.
I have the impression that Flying Tiger is more in the bulk cargo

business.
They are both all-cargo operations; that is true.
But Flying Tiger, insofar as its domestic traffic operations—it also

has substantial overseas operations—has been operating larger air-
craft and focusing more on the bulk, whereas Federal Express is more
a small package business. But I don't purport to be an expert in the
breakdown of their own incomes.
Mr. SNYDER. Do you have any information which would tell us why

one carrier is authorized to engage in this business and another is not?
Mr. BARNUM. Well, the Federal Express operation, of course, is a

unique innovation, quite ingenious.
They were able, because of the exemption available to them, to set

their tariffs at a compensatory level.
They did not have to go back to the board to obtain tariff increases

to cover any increased costs; whereas Flying Tiger did have to do that.
They were able to utilize more aircraft as they were building up

their business and, obviously, the businessmen were free as to where
their aircraft would fly and the kind of tariff they would charge.
They were in the position in the good old competitive system to earn

a profit whereas Flying Tiger has had to come back to the board time
and time again to get rate increases.

It has not been able to increase its rates at the same percentage that
Federal Express has even over the last 4 or 5 years.
Mr. SNYDER. You deal with the potential problem of predatory con-

duct in the event of air cargo deregulation and you stated that air
carriers currently flying with substantially empty bellies might cut
their rates to the point where the all-cargo carriers would leave the
market. But you said that would subsequently correct itself, if, in fact,
they were to raise their rates because the all-cargo carriers then would
move back into the market.
Mr. BARNUM. No; that is not a complete answer because I am con-

cerned about what would happen if there were two separate types of
entities, one combination passenger and cargo carriers which would
have that capability, and the other the all-cargo specialist which did
not have the opportunity to carry passengers and the opportunity to
compete on rates with combination carriers.
Mr. SNYDER. Isn't it difficult for your competitor to move back in

after he has gone bankrupt?
Mr. BARNUM. That is pretty tough.
Mr. SNYDER. After he has been forced out, he has a hard time getting

back into the market.
You do not direct yourself to that problem.
Mr. BARNUM. I do.
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If you were going to deregulate in the area of air cargo, you must
also consider what the impact would be on air passenger service. I do
not think you could cut air cargo loose without tying it in someway
to the air passenger business. For example, I suggest that the supple-
mentals are more likely to go into more cargo business than the sched-
uled passenger carriers.
Mr. SNYDER. Should you not consider letting all-cargo carriers com-

pete head-to-head with combination passenger and cargo carriers
which offer cargo service at competitive rates?
Mr. BARNUM. I think, yes, you ought to permit anybody to be in

any business.
[Discussion off the record.]
Mr. SNYDER. Do you anticipate with air cargo deregulation that the

combination carriers or others who might enter the cargo field would
be in a position to render the same type of service which Federal
Express now provides? I am thinking not so much of scheduling as I
am of the door-to-door service they provide.
Mr. BARNUM. What if somebody would go in and duplicate Federal

Express, picking the hub from which they would spread or try to de-
velop particular markets?
Mr. SNYDER. I am more concerned about the combination passenger

and cargo carriers.
Mr. BARNUM. In other words, whether or not you try to duplicate

that? This is something which we think the marketplace ought to
dictate.
We would like to see such market-determined service, whether it be

Federal Express, or Flying Tiger, or anybody else.
We would like to see them in a position to develop door-to-door

service and that may mean including other kinds of freight transporta-
tion, whether it be truck, rail, water carrier, or otherwise, because that
is potentially one of the biggest markets into which airfreight should
be expanding.
It is difficult for the airfreight carrier when they have the restric-

tions which the Board presently imposes on them.
Mr. ANDERSON. Did not the Flying Tiger make an application at

some time back for a centralized service with trucks and so on, and
were they not turned down?
Mr. BARNUM. I think they did, but I am not clear.
You should ask Mr. Prescott.
-Mr. ANDERSON. Go ahead.
Mr. SNYDER. You indicated just now that the competition from rail

and barge 
Mr. BARNUM. Conceivably, but more likely motor carriers.
Mr. SNYDER [continuing]. Perhaps might divert some of their

freight.
Mr. BARNUM. I would like to see one company in a position to offer

all of those services and put them together in a manner most attrac-
tive to the shipping public.
Mr. SNYDER. If you do that, then you would have people talking

about divestiture.
Mr. BARNUM. I believe the intermodal-service concept has many

benefits.
Mr. ANDERSON. Mr. Milford?

•
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Mr. MILFoRD. Mr. Barnum, I wanted to make a couple of remarks,
but they are directed toward the bill H.R. 15302, instead of the bill
that you were discussing in your testimony.
One thing, in your statement you say that:

Although the bill is written in general terms, it is intended, in fact, to aid

Federal Express in its request to operate larger planes * * *.

Then, in other places in your statement, you state that what we have
before us is a private relief bill.

Correction, inferring again, that it is to the interest only of Federal
Express.
As author of this bill, I must disagree with you.
It was not introduced as a special-Interest bill on behalf of the Fed-

eral Express.
If one will simply read the bill, he will quickly see that its provi-

sions apply to anyone, to any carrier, whether certificated or uncer-
tificated.
Nowhere in this bill, or in the act that the bill is amending, is Federal

Express mentioned.
As author of this bill, it was clearly my intention to make available

to the public a very innovative, unique, and valuable service namely,
overnight delivery of air parcels to hundreds of cities in this Nation.
This is a service that has not been provided by our certificated air

carriers in the past.
Furthermore, none of our certificated air carriers have revealed

plans to provide this nationwide service in the future.
I realize that each of our carriers have some type of express pack-

age delivery to customers along their operating routes and that they
provide good service along that limited route.
However, once that package has to be shuttled to another carrier

or to another delivery system in order to reach its destination, the
quality of service deteriorates rapidly.
This bill was designed to make possible an expanding nationwide,

24-hour delivery service of small packages and lightweight freight
items to hundreds of American cities.
As this bill clearly states, the certification procedures of the CAB

have not been waived or bypassed. This bill would simply allow the
CAB to grant temporary usage of larger equipment pending approval
of an application for certificate.
You will note that no limits of any kind have been placed on

applicants.
Federal Express can apply for such a nationwide service, American

Airlines can apply, so can Braniff, Eastern Airlines, Pan American,
or "Fudpucker World Airway & Storm Door Co."
Each would be heard in normal CAB proceedings.
Any applicant taking advantage of the provisions of this bill would

be taking his own chances. Should Federal Express or any other com-
pany make application for the usage of larger equipment pending cer-
tification, the applicant would have the privilege of eating the large
equipment if certification is denied.

Certainly, CAB's granting of such an exemption would in no way
bind the Board to a later decision during hearings where other carriers
might be competing for the same service.
Do you disagree with any of that?

78-255-76-2
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Mr. BARNUM. No, I applaud the purpose that you stated in your ra-
tionale for submitting this bill.
The only question I would ask you in response to your question, do

I disagree with what you have just said, is that I do not see anything
in H.R. 15302 that would limit the service for which the exemption
would be available to the small-package-type service.
Mr. MILFORD. When they make an application before the Board that,

could be easily specified or it is something the Board would have con-
trol over during the certificating process?
Mr. BARNUM. Fair enough. But this bill does not do that. It would

permit either Federal Express or "Storm Door Co." to obtain the ex-
emption and then carry air cargo other than the small package.
Mr. MILFORD. But if the exemption so specified what they could carry,

then I think that is a matter which the Board could understand.
Mr. BARNUM. I understand, but this bill would authorize them to

apply for a broader exemption than packages and would authorize the
Board to issue that exemption to them.
Mr. MILFORD. How would you amend the bill then?
Mr. BARNUM. Well, I am not suggesting that you should amend it to

apply only to small packages, but I do think that it should be made
equally applicable to operators now holding a certificate.
Mr. MILFORD. It is.
Mr. BARNUM. I understand that, but make it very clear that in the

event any noncertificated carrier is granted this exemption, any cer-
tificated carrier in competition with that noncertificated carrier should
be given precisely the same exemption rights with respect to routes or
whatever else may be applicable to the now-exempt carrier so that you
would not be creating Federal Express that could operate on any route
that it chose without regard to Board authorization, whereas a carrier
that does have a certificate and is limited to routes that it could operate,
could not compete in the markets that Federal Express went into.
Mr. MILFORD. There is nothing to prevent any carrier from obtain-

ing this same exemption. The law covers everyone.
So, you understand by H.R. 15302 that Flying Tiger, for example,

could apply to the Board for an exemption from restrictions on the
certificate?
Mr. BARRrTM. If they wanted to provide 24-hour, door-to-door serv-

ice, they. could. There is no discrimination. It is available to anyone. I
agree with you; 24-hour, door-to-door service isn't in here. It depends
upon the express application before the Board.
Mr. MILFORD. Or the competing carrier.
Mr. BARNUM. Yes.
Mr. MILFORD. The mandate of the CAB is to look after the public

interest.
You would agree 24-hour, door-to-door service is a public service?
Mr. BARNUM. I agree, but it should not be a monopoly.
Mr. MILFORD. Who says it has been?
Mr. BARNUM. As modified, OK.
I will be pleased to provide you with language that would make it

clear that this is not only available to one not now having a certificate,
but to one who has a certificate.
Mr. MILFORD. How do you read it is available to one not having a

certificate?

•
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Mr. BARNUM. I think maybe the legislative history that is being
made right now would indicate that it would be available to one that
now has a certificate. You should make it clear that the one now having
a certificate should be granted that exemption.
Mr. MILFORD. I think my statement made that emphatically clear.
Mr. BARNUM. It has been made clear to me in our dialog. Whether

that would be sufficient for the Board to act upon would be something
up to the Board.
Mr. MILFORD. If any additional legislative history is needed, if you

would draft it, I would be glad to see that it is read into the process
along the line.
Mr. ANDERSON. Would the gentleman yield?
Mr. MILFoim. I yield.
Mr. ANDERSON. Take the case of Flying Tiger. It flies to the Far

East. On the way, it has to stop at Anchorage to refuel.
My understanding is that they cannot unload or pick up anything

because the CAB has refused to give them this authority several times.
Would this bill allow them to pick up cargo at Anchorage?
Mr. M/LFORD. If they can convince the CAB that it is in the public

interest, convenience and necessity.
Mr. ANDERSON. How would they go about it? Would they make

another application'?
Mr. MILFORD. Everything goes back to the certificate. We do not,

waive the Board process other than they can grant a temporary exemp-
tion pending the approval of certification.
They still have to fight the full certification proceedings. We are

not exempting them.
During the time that you have to wait to hear, 3 years or whatever

it is they can grant a temporary exemption, either to operate a bigger
a i ane-
Mr. ANDERSON. If they already have a bigger aircraft, would they

still be able to get the exemptions for that large aircraft, or would
they have to use a smaller aircraft to get the exemption?
Mr. MILFORD. The bill states the Board has authority to, grant tem-

porary exemptions to section 401. Whatever section 401 covers, they
can grant a, temporary exemption pending full certification.
Mr. BARNUM. Does the chairman understand?
MT. ANDERSON. Yes, I think that clarifies it.,
Mr. MILFORD. In Federal Express' recent application to CAB for ex-

emption to section 401, the Department of Transportation was asked
to comment on that particular request.
At that time, did the DOT recommend that the CAB grant an ex-

emption to Federal Express?
Mr. BARNUM. Yes, I was informed at that time that we did recom-

mend it.
Mr. MILFoRD. Did the Justice Department also recommend the

granting of that exemption?
Mr. BARNUM. I am advised that they did.
Mr. MILFORD. How about the Department of Commerce? Did they

also?
Mr. BARNUM. I am advised that they did. I will confirm that and

advise the subcommittee if there is any difference.
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Mr. MILFORD. Did any one of the Federal agencies oppose FederalExpress' request for exemptions?
Mr. BARNUM. Not to my knowledge.
Mr. MILFORD. I am also concerned about one other factor in yourtestimony.
You seemed to prejudge the CAB when you stated that they wouldgrant the temporary exemption permanently at the certification; itwould more or less bind them to grant a certificate. I don't follow that.Mr. BARNUM. It is an equity argument.
I have heard many arguments made that the present posture ofregulated industry is a result of what the Board has done. I can seethe argument being made if temporary exemption were authorizedand if you made an investment in larger aircraft, that it was with fullknowledge that the permanent exemption might not be granted; never-theless, the argument in all likelihood would be made that they didit at least in reliance that they should be allowed to phase out theirpresent business.
Mr. MILFORD. If legislative history has any bearing, let it be fullyunderstood at this time that the bill is in no way intended for thatto be a fact; that the person makes application based on merit, thatit is judged on the merit and in a competitive field 
Mr. SNYDER. Would you yield?
Mr. MILFORD. Yes.
Mr. SNYDER. I asked the same question of one of the representativesof Federal Express who came by the office. We indicated that it wouldbe the better part of judgment to lease the aircraft instead of purchas-ing them. With that kind of problem confronting you and that poten-tial in front of you, I think there are very few prudent businessmenwho would take a risk which such a purchase would entail. Based onwhat you have said about the success of Federal Express, they ap-parently are very prudent in conducting their business.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Taylor?
Mr. TAYLOR. I have no questions.
Mr. ANDERSON. Mr. Johnson?
Mr. JOHNSON. There's one question here that was just handed to me.It says:
Under the bill H.R. 15302, a company such as Federal Express, could begiven authority to operate larger aircraft, as well as operate as a part 20Scarrier.
Can a certificated carrier, such as Flying Tiger, which has the authority tooperate large aircraft, also operate small aircraft as a part 208 carrier?
Mr. BARNUM. I wouldn't think so, Mr. Chairman.
Mr. JOHNSON. What right does a regular, certificated aircraft car-rier such as United, have in carrying small parcels on that aircraftother than regular packages?
Mr. BARNUM. They almost all do exactly that, on their own accountor they may make some arrangement with some freight forwarder.Mr. JOHNSON. Do they have any specialized service to utilize trans-porting of small packages?
Mr. BARNUM. I believe they do use their belly for that purpose, yes,sir.
I don't understand how it is organized.



17

Mr. JOHNSON. If I understand, these are not carried in the belly of
the aircraft, they are carried in the aircraft itself, or in some specialized
compartment where there is a rate charged.
It is not handled in the regular baggage or freight facility.
It is handled on the aircraft with specialized service and also taken

off through specialized service.
Do you know what they call that service?
Mr. BARNUM. No.
Mr. JOHNSON. I witnessed one the other day, the first one I have

seen. There was a small parcel put on board.
A person came and left the parcel. I don't know what the rate

was. It was computed, but it was $31.50 from Sacramento to Wash-
ington. It was guaranteed to be placed on the aircraft, taken off the
-aircraft, delivered to the ticket counter and called for at the ticket
counter.
Do you people 
Mr. BARNUM. I, too, know that exists, because I have used that

myself.
Mr. JOHNSON. What do you call it?
Mr. BARNUM. I don't know what the industry calls that.
Mr. JOHNSON. I don't know, either, but we have used the Federal

Express service, too, and received small parcels from it in the office
here from California, but I have never seen this used before in the
airport.
I just happened to be there getting my tickets.
Specialized service. They came aboard flight 50. The charge was

$31.50 for this little box that was delivered here.
Mr. BARNUM. I have used the same service. I have sent something

from here to Philadelphia. It cost $24.
Mr. JOHNSON. Is there a regulated certificate to cover that type of

service with a fixed rate by the CAB?
Mr. BARNUM. I don't think they need any certificate independent

.of the one that they already hold.
Mr. JOHNSON. Who sets the rate?
Mr. BARNUM. The CAB sets the rates on all those things, now.
Mr. JOHNSON. How much different is that from the problem that

we are discussing here?
Mr. BARNUM. That is very much the same kind of business that

Federal Express is organizing on a nationwide basis, insofar as it is
a siTiP11 parcel business.
Mr. JoHNsoN. When did this service come into play?
When was it offered?
Mr. BARNUM. Federal Express is about 4 or 5 years old.
Mr. JOHNSON. I mean this type of service on a regular basis.
Mr. BARNUM. My recollection is that this kind of service has been

offered by the air carriers for 10 years or so. It may very well be more.
That is my own recollection from my personal experience.
Mr. JOHNSON. The rates are set.
The ability is granted by the CAB. The rates are set by the CAB?
Mr. BARNUM. That is my understanding.
Mr. JOHNSON. The air carrier made special application for the Fed-

eral service?
Mr. BARNUM. I think the existing authority covers that.



18

Mr. JOHNSON. That is all, Mr. Chairman.
Mr. MILFORD. Will the gentleman yield?
Mr JOHNSON. Yes, sir.
Mr. MILFORD. For the first question that he asked, I am not sure the

answer was correct.
Can certified carriers also operate small aircraft?
What was your answer to that?
Mr. BARNUM. They can operate small aircraft, but not under a part

298 exemption.
Mr. MILFORD. Is it not a fact that a certificated carrier can also

operate small aircraft under the air taxi provision where they would
not be controlled by the CAB?
Mr. BARNUM. I think once they are in one business, that is it; they

cannot do both. That has been one of the problems in substituting
service. When a larger trunk line carrier wants to get out it has to
make a separate arrangement. Allegheny and Allegheny Commuters
is an example.
Mr. MILFORD. They have to form a separate service?
Mr. BARNUM. Yes. It can't do both, operate a service applicable to

commuters, at the same time they are operating a trunk line. That is
how it has evolved. There are also some union problems.
Mr. ANDERSON. They could use the smaller aircraft on cities they

are scheduled to serve, but they could operate under the air taxi regu-
lations?
Mr. BARNUM. Yes.
Choice of aircraft is essentially up to the carrier, but regulation is

not.
Mr. MILFORD. They could not operate under the air taxi provision?
Mr. BARNUM. That is correct. They would have to fly whatever small

aircraft they have in mind as if they had a DC-9.
Mr. ANDERSON. In your testimony you discuss the problems faced

by the Flying Tiger, Seaboard and Airlift.
You go on to refer to the "inflexibility of regulations."
Do you believe that regulatory inflexibility has caused the problems

faced by Flying Tiger, Airlift and Seaboard, and if so, could you ex-
plain the areas of regulation that you have in mind?
Mr. BARNUM. Inflexibility of regulation as to routes or market has

been a good deal of the problem.
In your colloquy with Mr. Milford you made reference to the prob-

lem Flying Tiger has had operating into Alaska. That has been the
kind of inflexible regulations that I am sure the Flying Tiger people
have operated under to their detriment. They are operating their air-
craft through Alaska, but they cannot take cargo on in Alaska and
they cannot take cargo up to Alaska. Why shouldn't they be able to
do so?
The answer is, the CAB has not seen fit to authorize that kind of

service.
Mr., ANDERSON. If this bill were passed, would they be allowed to

carry cargo to Anchorage pending eventual approval or disapproval
of a certificate application?
Mr. BARNUM. That would depend on how you interpreted 15302.

I am not quite as sanguine that Flying Tiger would get into that
Alaska business were this to become the law.

•
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Mr. ANDERSON. They would be able to immediately start carrying-
Mr. BARNUM. No, they would have to file an application to the

Board for another exemption. This would be a different matter than
the Federal Express exemption, and the CAB would be treating that
as a different exemption. Flying Tiger has made application for that
authority under their regular certificate that has been denied. I would
assume 1 would not be given an exemption for something I would not
be granted regular authority for.
Mr. ANDERSON. Would they have to make an application for each

individual exemption or route?
Mr. BARNUM. I suppose they could make a blanket application for

exemption from route certificate and be permitted to fly anywhere.
That is the kind of thing Federal Express has in mind.
Mr. ANDERSON. Let us understand it.
Suppose Flying Tiger made an application to get an exemption for

all places that they are not allowed to go, pending the decision on that
application, would they then be able to fly cargo to any place in the
country?
Mr. BARNUM. Only if the temporary exemption were granted. The

bill only authorizes air exemption, it does not mandate it.
Mr. ANDERSON. No, pending.
Mr. BARNUM. No, the bill would still require the CAB to approve the

temporary exemption. It is not automatic.
Mr. MILFORD. Under these procedures, Flying Tiger could apply for

an exemption pending certification.
The exemption applies only until their certification hearing has been

decided.
Mr. ANDERSON. There is the approval of the exemption and then the

approval of the certificate?
Mr. MILFORD. That is right.
Mr. BARNUM. Pending the consideration of the application for a

certificate or for amendment of its certificate, Flying Tiger would be
able to apply for an exemption. But it would require Board action. It
would be pending Board action, and the Board could refuse to grant
the exemption.
Mr. ANDERSON. When you refer to granting air cargo carriers excess

to supplemental certificates, are you considering passenger or cargo
charter certificates?
Mr. BARNUM. Both.
Mr. ANDERSON. IS it your main objection to H.R. 15302 that leaves

the CAB with too much discretion?
Mr. BARNUM. I think it leaves it with too little direction.
What you are suggesting here is if someone comes along, and the

colloquy with Mr. Milford would suggest that the purpose here is to
accommodate somebody seeking to effect overnight parcel delivery
anywhere in the United States, the Congress would look favorably
upon that kind of exemption they might get it and perhaps somebody
seeking to compete with them on overnight parcel delivery might
likewise get an exemption, but I don't see enough either in the legis-
lation, let alone enough legal authority in our colloquy to insure that
result. What the CAB should be doing is opening up the airfreight
business to less regulation and more blanket authority to carry air-
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freight in whatever aircraft they choose to, whatever destination they
choose.
That is what we prefer to see happening.
That is a separate question from whether you should continue CAB

rate regulation. This is only types of aircraft and destinations, 401
certificates.
It is not clear to me that adopting this bill would open up that

aspect of the airfreight business.
Mr. ANDERSON. Any further questions?
Mr. MILFORD. Would you agree, though, that it would certainly be

easing it in that direction?
Mr. BARNUM. It is a step in the right direction and that is why we

like to see this subcommittee addressing it seriously. It is a very con-
structive step, but we think you ought to consider a bill that would
have a wider impact, that would make the whole airfreight business
more competitive and enable more people to use it.
Mr. MILEORD. I ask unanimous consent that I be allowed to revise

and extend my remarks made after the opening statement, which I
have read to verify the content involved in the bill itself.
Mr. ANDERSON. If there is no objection, it is so ordered.
Mr. MILFORD. 1 would welcome any suggestions we could incor-

porate into the language for purpose of legislative history.
Mr. BARNUM. Thank you very much.
Mr. ANDERSON. We will stand in recess until 2 o'clock.
[Whereupon, a recess was taken at 12:37 p.m. until 2 p.m.]

AFTERNOON SESSION

Mr. ANDERSON. The meeting of the Aviation Subcommittee will come
to order.
Our next witness is the Chairman of the Civil Aeronautics Board,

John E. Robson.

TESTIMONY OF JOHN E. ROBSON, CHAIRMAN, CIVIL AERONAUTICS
BOARD, ACCOMPANIED BY JAMES C. SCHULTZ, GENERAL
COUNSEL

Mr. ROBSON. Thank you.
Mr. Chairman and members of the subcommittee, it is my pleasure to

appear here today to present the views of the Civil Aeronautics Board
with respect to legislation designed to permit the Board to grant a
temporary exemption from the certification requirements of the Fed-
eral Aviation Act to facilitate the provision of all-cargo air service.
The Board views H.R. 14623 and its companion bill in the Senate,

S. 3684, as a positive approach toward giving the Board an additional
mechanism with which to encourage competition and the development
of new and innovative services in the all-cargo field.
As you know, the Board was recently presented with an application

by Federal Express Corporation seeking exemption authority from
the statutory certification requirements to enable Federal Express to
operate DC-9 jet aircraft in all-cargo scheduled operations. The Board
was receptive to Federal Express' proposal but found that our enabling
statute did not permit us to extend exemption relief so far. In this
connection we stated:

a



21

We would stress * * * that it is by no means our intent to discourage the
entry or growth of new cargo carriers or to impede the introduction of innovative
services in the air transportation system. Our holding here is merely that in
the circumstances of this case, the authority requested is more appropriately a
matter for exemption under the normal certificate procedures of section 401 of
the act. In this regard, the Board stands ready to give prompt and careful con-
sideration to any appropriate application that might be filed by Federal Express
pursuant to section 401 of the act.

While the Board possesses tools to bring new all-cargo carriers into
the current system, the regulatory licensing requirements contemplate
a limited entry regime and extensive administrative proceedings. This
necessarily deters applications for new entry. On the other hand, in its
recently issued decision in the supplemental renewal proceeding, the
Board recommended to the President that a new all-cargo supplemen-
tal carrier—Rich Airlines—be given a certificate of public convenience
and necessity. The Board currently has other applications for all-cargo
certificate authority on its active docket. Clearly, however, the certifi-
cation procedures take more time since the current law contemplates
that the Board will carefully examine the credentials of a new appli-
cant, the need for that applicant's services, and the effect of the entry
of new carriers on the financial health of existing airlines. That type
of examination cannot realistically be undertaken on the basis of papers
submitted in connection with an exemption request.
The Board is sympathetic to innovative proposals. But we find our-

selves handcuffed by the restrictive procedural and other requirements
which the statute currently imposes. For this reason we support this
legislation which would expand the Board's powers to grant authority
more easily in the all-cargo arena.
The bill under consideration is consistent with the Board's legisla-

tive program presented to this subcommittee on May 13, 1976. We con-
tinue to support these recommendations regarding the phased elimi-
nation of entry exit, and pricing regulation of domestic airfreight
services and believe they offer the potential for long-run improvements
in carrier efficiency and service, as well as the expansion into new mar-
kets that are now served primarily by surface transport. While not
as comprehensive as our legislative proposal, the current bill is clearly
a step in the right direction.
The bill under consideration proposes simple modification of the

Board's exemption power. However, it signals and provides means for
a substantial relaxation of the regulation of entry for domestic all-
cargo carriers. We would certainly construe Congress' favorable action
on this legislation as a clear indication by Congress that the Board
should not be restrictive in considering requests for all-cargo exemp-
tion authority.
As we indicated earlier, we urge that Congress consider two modi-

fications in H.R. 14623. First, as we understand it, this bill is not
intended to reach applications for new all-cargo service by existing
certificated carriers. This limitation causes us concern. We are not
aware of convincing reasons for giving existing carriers less flexibility
than the bill grants to new entrants. Absent such reasons, we believe
that basic fairness calls for equal treatment, and we support removal
of the limitation.
The second modification we suggest arises from the fact that the bill

is limited to pendente lite exemptions. Since the exemption is not lim-
ited to entry and extends to rate flexibility as well, it seems to Us incon-



22

gruous to extend this rate flexibility during exemption status and with-
draw it when the exemption authority ripens into a certificate. We
believe that this change is necessary and that the incongruity may have
been overlooked in the drafting of H.R. 14623. There is no substantial
reason to preclude the Board from continuing rate flexibility where it
is found to be in the public interest—so long as control over predatory
or discriminatory pricing is maintained—and we would suggest the
deletion of the pendente lite condition on the exemption.
Our proposed modifications are, we believe, consistent with the objec-

tives of the legislation as introduced, and, in our judgment, improve
upon it by enabling the Board to exempt all-cargo carriers from the
certification and rate provisions of the act. However, the current statute
contemplates a certificated system so the Board would' not have un-;
fettered authority to exempt cargo service.

Congress, by enacting this legislation as modified, would be taking a
significant step toward a more flexible and competitive domestic cargo
system. We encourage you to take this step.
Mr. Chairman, that concludes my prepared testimony.
I am prepared to answer any questions that you or the other members

may have.
'Mr. ANDERSON. I thank you, Mr. Robson, for a very clear and very

brief Statement.
You are not aware of a second bill?
Mr. ROBSON. Mr. Chairman, that bill was brought to my attention as

I walked into this room.
And, unfortunately, I just have not had time to study it, nor has the

staff. I am aware of it, however.
Mr. ANDERSON. Correct me if I am wrong, but this is my understand-

ing of the situation.
Section 416 of the act of 1958 allows the CAB to create classifica-

tions of interstate air carriers, and then, exempt that classification from
the provisions of the act—such as certification, routes, rates, and the
like—if the Board finds that enforcement of such requirements "would
be an undue burden. . . by reason of the limited extent of, or unusual
circumstances" of the class of carriers.
Under this authority in section 416, the Board created part 298 of the

economic regulations which exempts air carriers from certification,
routes, and rates, but only if they:
One: Do not have a certificate of public convenience and necessity

and,
Two: Only operate small aircraft, in this case, carry less than 7500

pounds.
Federal Express, along with many, many air taxi operators and com-

muters, operates under this part 298 exemption.
Flying Tiger, on the other hand, has a certificate and can only oper-

ate on those routes authorized by the Board, and can only charge what
is permitted by the CAB.
If this bill, H.R. 15302, became law: Federal Express would be per-

mitted to go to the CAB and request an exemption from economic reg-
ulation, and from part 298, and then operate large equipment.
Mr. Chairman, if given the exemption, would their routes be gov-

erned by the CAB?
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Mr. ROBSON. We could condition the exemption, I suppose, on certain
routes, Mr. Chairman.
In other words, it may not be a nationwide authority.
Under the scope of the authority, it could be shaped by the Board.
However, to that extent, that answer would be yes it could be.
Mr. ANDERSON. Would the rates be governed by the CAB?
Mr. ROBSON. Again, that would be a matter of tailoring the exemp-

tion—excuse me.
Mr. ANDERSON. Yes.
Go ahead.
Mr. ROBSON. Sure, they could be exempted from all rate control as

part 298 carriers are.
Yes sir, you are talking about H.R. 14623, are you not?
Mr:ANDERSON. I am talking about H.R. 15302.
That is the one that does the most. The objectionable parts have been

eliminated from or amended.
Mr. ROBSON. Let me give you an off-the-top-of-the-head idea because

we just saw it as we came in here.
As I read it very quickly, and I promised I wouldn't practice law

when I came to this job, I do not believe they could be exempted from
the rate provisions.
It seems to be limited to section 401 which is our authority.
Mr. ANDERSON. In other words, you feel, then, their rates would be

governed by the CAB?
Mr. ROBSON. Under this bill, that would be my impression.
May I make a general statement so we will be able to correct the

record on this since we haven't had a chance to look at the bill?
That would be my impression.
Mr. ANDERSON. I think you should because a lot of what you are

saying will be important in our consideration of the legislation.
Mr. ROBSON. I am sorry that we did not have a chance.
Mr. SNYDER. Their rates are not regulated now because they are not

certificated?
Mr. ROBSON. That is correct.
Mr. SNYDER. I think what the chairman is asking is if they received

an exemption from section 401, could you then regulate their rates?
You could, but that would not give you any new authority to regu-

late their rates. Unless they were to become certificated, they would
continue to set them as they do now.
You are not regulating their rates now.
This bill would not confer any new authority on you to regulate their

rates, would it?
Mr. ROBSON. The reason they are not now regulated in their rates is

that they fall under part 298 so that all of their activities are essen-
tially unregulated.
Mr. ANDERSON. But unless they apply for certification they are still

going to under part 28?
Mr. ROBSON. Yes, sir, they would be except to the extent that they

no longer qualify under part 298 by reason of their large aircraft
operation.
Mr. SNYDER. Is that not what the exemption is?
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Mr. Rossorr. If I read the exemption correctly, it authorizes theBoard to authorize an exemption from the requirements of section 401,which is our route authority section.
Mr. SNYDER. And size of aircraft?
Mr. ROBSON. That would be embraced with section 401.
Mr. ANDERSON. Part 298 comes from section 401.
Mr. ROBSON. But it does not deal, if I read it correctly, with the ques-tion of rate authority which would have to fall under the general ex-

emption powers of the Board; section 416?
Mr. SNYDER. That is right.
It doesn't deal with that. If a carrier is exempt from rate regulation

under part 298, the type of exemption which would be authorized
under the bill we are considering would not trigger rate regulation—or
would it?
Mr. MILFORD. Will the gentleman yield on that?
Mr. ROBSON. Let us get the record straight on the issue.
Mr. MILFORD. This is all based on an application for a certificate.
In the application they subject themselves to a full CAB audit. They

can't use the provisions of the law until they do apply.
Mr. ANDERSON What is your answer?
Would their rates be governed by the Civil Aeronautics Board?
You think they would?
Mr. ROBSON. If I read this correctly, I believe they would be, Mr.

Chairman.
Mr. ANDERSON. Could they fly large aircraft where they wanted and

charge what they want, or would the CAB specify on which routes
they could use their larger aircraft?
Mr. ROBSON. That would depend on the scope of the exemptions,

Mr. Chairman.
In other words, there is nothing in here to say it is an authoriza-

tion to grant an exemption.
Mr. ANDERSON. They would be the ones to determine that in their

application?
Mr. ROBSON. I assume they would ask for a certain kind of au-

thority and the Board will ultimately have to determine whether it
was to grant an exemption as broadly as thought.
Mr. ANDERSON. They could apply to fly large aircraft where they

wanted and to charge what they want, and then, you are saying, the
CAB could then specify which routes they could use?
Mr. ROBSON. Yes; that is correct.
Mr. ANDERSON. And what rates they would charge?
Mr. ROBSON. That is correct.
Mr. ANDERSON. Now, if the CAB regulated their large aircraft,

routes, and rates, would their smaller aircraft be exempt from reg-
ulation?
MT. ROBSON. I suppose they could.
Mr. ANDERSON. So they have two planes going from the same place

to the same destination—
Mr. Ronsort. I think my answer to you would be if they were op-

erating totally under exemption in both cases, yes.
If they get a certificate, I am not sure whether a holder of a section

401 certificate can also be an exempt carrier with respect to part of
his operations.

•
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May I ask my counsel, Mr. Schultz, whether there are such?
Mr. SCHULTZ. There may be such cases, but I think the circumstances

are such that the two operations are in separate corporations and then
there are conditions that are applied to avoid any confusion in the
public's mind as to which is which, but they are very rare.
Mr. ANDERSON. Then you feel that the company that was flying the

large aircraft could also fly small aircraft, and have two different sets
of rules and rates and so on?
Mr. ROBSON. May I try to clarify my answer, Mr. Chairman?
Mr. ANDERSON. Yes.
Mr. ROBSON. What I think I said was during the period they were

operating solely under exemption, I think they would be exempt with
respect to both big and small planes, and the question would come up
once they received certification for their larger aircraft operations, as
to whether they could run, in essence, a dual operation—half slave,
half free, if you will—part exempt, part under the certification.
Mr. ANDERSON. Would all of the small aircraft have to be certified?
Mr. ROBSON. I would like to have an opportunity to respond for the

record because it is not clear what the situation would be if they had
a dual operation.
I do not recall, frankly, that we ever faced that issue before.
Mr. ANDERSON. But by the very nature of the bill, they are not going

to want to give up the unregulated small aircraft authority; are they?
And yet they are going to want to use the large aircraft.
You are going to have the two operations going.
Mr. ROBSON. Well, the authority under which they fly their large

aircraft may well spring from the certification process of the Board.
The question as to whether they can run a dual operation, that is,

whether they are running over the same routes with certificated and
uncertificated aircraft 
Mr. ANDERSON. Or separate routes, what difference does it make?
Mr. Rossox. Or separate routes.
The bill, if I read this correctly, the bill says you can exempt them

from the route provisions of the Federal Aviation Act. That is all it
says.
And only during
Mr. ANDERSON. Pending their application?
Mr. ROBSON. Pending their application.
Mr. ANDERSON. Now, suppose they come before the Board.
You made a decision. We have granted them what they want to do

for certain large aircraft, so we know those are going to be under
ntrol ; what about the others?
Mr. ROBSON. I would like to respond for the record, if we may.
Mr. ANDERSON. Could the Flying Tiger operate an air taxi service

and be a both regulated and exempt line?
Mr. ROBSON. I think that is the same question.
Mr. ANDERSON. That is the same question?
Mr. ROBSON. Yes.
Mr. ANDERSON. We would like to have that for the record.
It has also been suggested to me to check whether Aspen Airways,

were they not allowed to operate as a certificated and noncertificated
carrier at the same time?
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Mr. SCHULTZ. There are some exceptions, but the part 298 which au-thorizes the so-called air taxi operations, provides that an air taxi isone which does not have the certificate of public convenience andnecessity.
Mr. ROBSON. That is our regulation.
That is not necessarily demanded by law.
I am not sure that that is the case.
Mr. ANDERSON. I have some other questions here, but I think I hadbetter yield.
Mr. Snyder?
Mr. SNYDER. The hearing this morning did not indicate to me that

there has been much proclivity at the Board for treating everyone
the same.
Mr. ANDERSON. You missed a good show this morning.
Mr. GOLDWATER. It is a matter of perspective, whether it was good or

not.
Mr. Chairman, as I understand your testimony for cargo service, the

Board favors a shift away from the present certification system to
what you might call a licensing system, and this would relieve the
Board of the present need to carefully examine the present credentials
of the new applicant, the need for that applicant's service and the ef-
fect of the entry of new air carriers on the financial health of the exist-
ing airlines.
You have stated that the passage of this bill would be a clear signal

from Congress that the Board should not be restrictive in considering a
request for all cargo exemption authority.
You also indicated in your statement that the Board currently has

other applications for all cargo certificate authority on its active
docket.
My questions are these:
First: Would this mean that you would be a little less concerned

about the applicant's fitness, willingness, and ability?
Mr. ROBSON. No.
Mr. SNYDER. Would this mean that most of the pending requests for

exemption would be granted—assuming the applicants to be reason-
ably fit, willing, and able?
Mr. ROBSON. Congressman Snyder, if I might, I would like to defer

answering that since those matters are pending before us, and I hesitate
to speak on the matter on which we are going to have to pass in a
pending application.
Mr. SNYDER. How many applications are pending at present?
Mr. ROBSON. Oh, I think four or five, to my recollection.
Mr. SNYDER. IS it safe to assume that these are exemption applica-

tions?
Mr. ROBSON. I couldn't speculate on whether they would or would

not.
They very well might.
Mr. SNYDER. Could we anticipate that a freight forwarder might file

an application for an exemption to operate all-cargo service?
Mr. ROBSON. That would raise really a different question, I suppose,

as to whether an indirect air carrier and air freight forwarder would
be permitted to engage in direct air carriage.
At the moment, I do not believe they are permitted to do so, and I

don't see that this bill would direct itself to that question, Mr. Snyder.
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Mr. SNYDER. What would be the status of existing all-cargo or com-
bination certificates when and if we have this new group of carriers
operating under exemption?
Mr. ROBSON. I don't see that this will affect existing certificates in

any way.
Mr. SNYDER. Well 
Mr. ROBSON. That is, it would not enlarge or detract from their pres-

ent authority.
Mr. SNYDER. So you are saying it would have no effect?
Mr. ROBSON. It would have no effect on them.
Mr. SNYDER. You indicated in your statement that you think this

is a great step forward and one without risk and you say:
. . . the current statute contemplates a certificated system so the Board would

not unfettered authority to exempt cargo service.

What does that mean?
Mr. ROBSON. It means that unless—well, we look on this as encour-

agement and an articulation of Congress of its desire to see entry into
the all-cargo area, it does not change or abolish the present system,
which is a licensing system as I think we testified in the spring, Con-
gressman Synder.
We said that the basic structure of the present act is one of limited

entry and license system.
That is not abolished by this act.
Mr. SNYDER. Well, if you exempt the all-cargo carriers from certi-

fication and other requirements of the act, which you say in your
statement is the cornerstone of regulation, what would be left for
you to regulate?
Mr. ROBSON. If all air cargo carriers were exempt from route and

rate regulation, there would be the centerpiece of the act.
If you will recall, we urged last spring in the Board's general regu-

latory reform statement, that there be a move toward substantial relax-
ation in the all-cargo area.
Mr. SNYDER. I know, but if you were to take the two centerpieces out,

rate and route regulation, would there be any control at all?
Mr. ROBSON. Well, I think if you took the two centerpieces out, you

would have essentially fitness and predatory and discriminatory prac-
tices as the primary remaining regulatory responsibilities.
Mr. SNYDER. They would be covered under antitrust statutes, would

they not?
Mr. ROBSON. Well, those practices are covered by antitrust. They

have not generally been followed where the regulator has a responsibil-
ity under a specific statute for that.
These concepts are ones which antitrust is supposed to look after

generally in nonregulated industries, though.
Mr. SNYDER. You, and when I say you, I mean the Board; you do not

have a reputation for speedy decisions.
Once the Board grants an exemption to operate, would either the

applicant or the Board have any real interest in pursuing an applica-
tion for certification?
Mr. ROBSON. In prosecuting it, you mean?
Mr. SNYDER. Yes. Pursuing it, prosecuting it.
It is like Congress operating under a continuing resolution—you

know, the pressure is off.
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Mr. ROBSON. Well, it is hard to speculate what the applicants' mental
condition would be under these circumstances. I would assume the
Board would think it had to come to a decision.
Mr. ANDERSON. Why.
Mr. SCHULTZ. Because the law requires it to.
Mr. ANDERSON. How about 5 years?
Mr. SCHULTZ. I would say no.
Mr. ANDERSON. It took 5 years to get a decision on World.
Mr. SNYDER. I suspect Allegheny's application—Washington to

Louisville—has been pending that long. This is reasonable?
Mr. ROBSON. The last time it didn't take that long. The first time,

I can't testify to.
Mr. GOLDWATER. Would the gentleman yield?
Mr. SNYDER. Yes.
Mr. GOLDWATER. You say the Board has applications for all-cargo

authority on its active docket?
Do you have any idea how many?
Mr. ROBSON. I thought about five.
Mr. GOLDWATER. What is the longest any of them have been pending?
Mr. ROBSON. I can supply it for the record if you would like. I

haven't any idea, though.
Mr. GOLDWATER. Do you have any idea-1 year, 2 years, 5 years?
Mr. ROBSON. I hesitate to guess. I can supply it for the record if

you would like.
Mr. SNYDER. Would you do that?
Mr. ROBSON. Surely. [See page 234.]
Mr. GOLDWATER. That gives more rationale for this kind of legis-

lation.
When you have this continuing delay, the airlines will look for all

kinds of excuses so they can stay in business.
Mr. ROBSON. I am not saying that it happens overnight because I

know it does not.
Mr. SNYDER. Now, Federal Express applied for an exemption to

operate large aircraft and you said your enabling statute does not
permit you to grant such relief.
Mr. ROBSON. Yes, sir.
Mr. SNYDER. What provision of the act precluded the Board from

granting the exemption they sought?
Mr. ROBSON. Well, it was the judgment of our counsel that the ex-

tent to which the Board was authorized under its exemption powers to
authorize what was, in essence, a nationwide, all-cargo service certifi-
cate was not within the contemplation of the section 416 exemption
authority that we have under the act.
Mr. GOLDWATER. Did they cite any rationale behind that opinion?

Was there any legislative history on this to give him guidelines?
Mr. RorsoN. Well, there was a legal opinion offered by our coun-

sel's office to the effect that the exemption authority is an extraor-
dinary power in essentially a licensing system and that its extensive-
ness is one that does not have boundaries. It is an exemption power.
The basic thrust is one which contemplates licensing and adminis-

trative proceedings to authorize people to engage in the carriage of

4e.
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the property and persons by air and that the exemption authority is
one which carries on from that and is, in essence, an exemption.
Mr. GOLDWATER. And that decision tends to be arbitrary?
Mr. ROBSON. Is is a judgment decision.
Mr. GOLDWATER. Clearly, you can interpret that under section 416, it

gives you that authority.
Mr. ROBSON. Reasonable lawyers might differ on one view or an-

other and the Board came to a judgment that this is all the law meant
and we are supposed to abide by it.
Mr. GOLDWATER. Did you take into consideration convenience and

necessity in that decision; in making that decision whether section 416
would apply?
Mr. ROBSON. I am not sure I understand the question. I am sorry.
Mr. GOLDWATER. In making determinations as to regulations, or in

this instance exemptions and interpreting the law 
Mr. SNYDER. MayI resume?
Mr. GOLDWATER. Go ahead.
Mr. SNYDER. You used the word "extraordinary." The language of

the act is: "The Board from time to time and to the extent neces-
sary * * *." You know, from time to time and to the extent necessary,
does not connote extraordinary.
Mr. SCHULTZ. Congressman Snyder, there was a legal test of the

action on part 298, and the court decision does give guidelines and I
think it is fair to say that the essence of what the court talked about
when they reviewed the 298 exemption was just what the chairman
says, that this is extraordinary, that this statute is a certification
statute, and that in limited circumstances, exemption power can be
used. (Hughes Air Corp. v. CAB, 492 F. 2d 567; D.C. Cir. 1973.)
Mr. SNYDER. I have just one more question.
I have trouble understanding why we are being pressured for this

exemption legislation when Federal Express has not even applied for
a certificate.
Now, that is a course they could pursue to obtain the result they

want; am I correct?
Mr. ROBSON. Yes, we certainly invited them to do so.
Mr. SNYDER. Why does the Board support legislation which would

authorize an exemption rather than saying: "Hey, file for a certifi-
cate?"
Mr. ROBSON. Well, we invited them to file a certificate in turning

down their exemption. We did not propose the legislation.
Mr. SNYDER. But you support it?
Mr. ROBSON. Sir?
Mr. SNYDER. But you support it?
Mr. RossoN. Yes, sir. We think we fit it in our comprehensive regu-

latory reform program that our all-cargo area is one that can use-
fully have the entry-and-exit provision 
Mr. SNYDER. Do you have any idea what kind of a certificate they

will apply for, if they do?
Mr. ROBSON. No, sir.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. Some have called this bill a piece of special-interest

legislation—specifically for the benefit of Federal Express.

78-255-76 3
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As author of this bill, let me say this simply is not the case.
To carry the point further, would you agree that many small com-

muter-type operators are engaged in air cargo operations, flying mail
and other types of cargo under the air taxi provision; and, further,
that many of these small operators are serving mostly small cities, and
are growing to the point that the size of aircraft allowed to operate
under the air taxi provisions are no longer adequate?
Under the provisions of the bill before us, wouldn't these small oper-

ators be able to apply to CAB for exemptions that would allow them
to continue normal growth in a noncompetitive situation?
Mr. ROBSON. If I understand the provisions of the bill, it would

certainly not preclude any of them from filing.
Mr. MILFORD. Further, this type of growth would also be providing

service to smaller cities that now receive either no service from certified
carriers or unsatisfactory service from certified carriers; would that be
correct?
Mr. ROBSON. It could be.
Mr. MILFORD. Would you agree that the exemptions specified in H.R.

15302 would apply to all persons whether operating under CAB cer-
tificates or outside CAB certificates; in other words, it is not discre-
tionary to certificated air carriers?
Mr. RossoN. I believe that is correct.
Mr. ANDERSON. He is going to get that information for us.
Mr. ROBSON. I believe it is correct.
Mr. MILFORD. Under the provisions of the exemptions allowed by

H.R. 15302, would it be possible for the Board to limit an exemption
to certain types of operations?
For example, suppose a new and innovative type service is proposed

that is not presently being provided by existing carriers, but in order
to carry it out, the applicant would have to fly into cities now served
by certified carriers. Could the Board grant an exemption and limit
the applicant's certificate to the new and innovative service?
Mr. ROBSON. I think we could tailor an exemption to do that, Con-

gressman Milford.
Mr. MILFORD. You criticize the bill for being limited to pendente lite

exemptions.
I wrote the bill, but I don't remember any lite being in this.
Mr. ROBSON. Pardon my Latin.
Mr. MILFORD. If we are to be fair to existing, certificated carriers

and give them a chance to be heard, I think it is necessary to grant an
exemption only pending full CAB certification.

Otherwise, we would be offering different sets of rules to different
operators? Or did I misunderstand what you were trying to say in your
statement?
Mr. ROBSON. The point we raise

' 
Congressman Milford, was that

under H.R. 14623, if we understood it, the Board might exempt a car-
rier from the provision of the act, both rate and authority, during the
period of time the certificate was in process, and then, at the time the
certificate was issued, you would then no longer be able to exempt them.
The point we made was, was it a good idea to have the flexibility dur-

ing the time you were prosecuting your certificates, and then lose it
when you found a certificate.



31

Mr. MILFORD. Wouldn't that be a matter of judgment for the appli-
cant?

Wouldn't he know that he is taking his chances?
Mr. ROBSON. I would certainly know that would be the consequences

of certification, one of them.
Mr. MILFORD. In fact, one of the persons testified that he didn't

like the bill because he figured that once the CAB granted such an
exemption, that CAB would be more or less compelled to go on
and grant the certificate.
As Chairman of the Civil Aeronautics Board, would you feel that

the fact that you have granted, at the request of the applicant, this
exemption, that that compelled you then to go on and fully certificate
it?
Mr. ROBSON. I don't think it would compel us to.
Mr. ANDERSON. Would it influence you if a man put in installations

and advertised and built up a clientele and leased airplanes—wouldn't
it influence you if they had a big investment and a successful
operation?
Mr. ROBSON. I suppose that it would, and in those cases it would

be in the public interest to continue such authority.
Mr. MILFORD. In making a judgment on any exemption that the

Board is empowered to do, are these exemptions ever granted without
first carefully examining whether they are in the public interest or
whether they are a public convenience and necessity?
You wouldn't automatically grant an exemption because somebody

applied for it.
Mr. ROBSON. No.
It must be acted upon by the Board.
Obviously, the dimension of the application would affect the amount

of examination that it received.
Mr. MILFORD. I wouldn't think that the Board would just carte

blanche grant exemption to anything without first at least initially
appraising its impact on existing carriers, or on route structures.
Wouldn't that be done as a matter of course?
Mr. ROBSON. Yes, and I expect it would be.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Goldwater?
Mr GOLDWATER. Mr. Robson, as I understand this piece of legislation,

it would basically allow elimination of certain CAB certification
processes.
It would allow a new all-cargo carrier to get an exemption until

the certification is over with.
That is essentially how you interpret it?
Mr. ROBSON. Yes.
Mr. GOLDWATER. So, in other words, the bill allows the purchase of

aircraft, and after the purchase is made, and the aircraft is in service,
then the CAB will hold a hearing and go through the process of
making a final determination.
My interpretation of the process being advocated by this legislation

is that it would really increase the regulatory delay, just from the
standpoint of first granting a temporary waiver of exemption; and
then holding the investigation and hearing. Thus, the pressures are
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off the CAB to act swiftly and, on top of that, should the answer to the
final interpretation to be a negative one, the applicant has, therefore,
spent that kind of money unnecessarily.
Mr. ROBSON. Yes.
Your colleague, Mr. Snyder, raised the same issue, comparing it to

your operation on a continuing resolution and so the heat was off.
He asked me how I would assess the vigor with which the applicant

would pursue this application, and I said it was hard for me to spec-
ulate on that and what the Board's view of it would be.
I think we felt we would go forward with the decision and have no

reason to extend the delay and, indeed, under law, we are required to
make decisions.
I cannot always say they are as prompt as all of us would like.
Mr. GOLDWATER. Are we presented with this because of the age-old

problem of long and unnecessarily delayed decisions by the Civil
Aeronautics Board in giving the final determination of the process?
Mr. ROBSON. I cannot say that isn't part of it, Mr. Goldwater.
I really think this particular issue came up with perhaps a different

foundation to it, and that is the question of whether certain kinds of
services were wrapped within the regulatory arms, if you will, of the
Board.
In this case, large aircraft service in all-cargo activities.
Mr. GOLDWATER. Going back to Mr. Snyder's line of questioning, and

I guess I was involved in it also--
Mr. SNYDER. You certainly were.
Mr. GOLDWATER. I yield to the gentleman discussing whether under

your interpretation of section 416, whether you have authority or not.
As you stated, reasonable lawyers might disagree.
Is it possible to see the statement by the legal counsel, to view their

rationale behind this?
Mr. ROBSON. Surely.
Mr. GOLDWATER. IS it possible to see that?
Mr. ROBSON. Yes; we will give you the materials we had on it and

submit it for the record.
We told Congressman Snyder we would give him the legal precedent.
Mr. GOLDWATER. It seems to me there has been an arbitrary decision

made, and that you are interpreting as narrowly as possible. That
may be the intelligent way to do it, but there could be other circum-
stances which could justify the exemption.
You have a carrier performing these services. It is doing well. It is

new. It is innovative, it is creative, and they are expanding and, by
your mere actions, you are preventing them from expanding and im-
proving and increasing that service they are providing.
Under those circumstances, that could be a push to make you grant

the exemption under section 416.
Mr. ROBSON. As I said to Congressman Snyder, we interpret the law

which Congress has presented us with as faithfully as we can.
I think we made it very clear in that particular instance that we

were not inimical to the innovative services that this particular carrier
was offering.
And as we said last spring, we can relieve all of us of the responsi-

bility of interpreting those provisions by a broader approach to the
all-cargo carrier which is to essentially remove the limitations.
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Mr. GOLDWATER. This morning we heard from Mr. Barnum who
advocated that.
You are saying as chairman of this, CAB supports the phased

elimination?
Mr. ROBSON. Yes, sir.
Mr. GOLDWATER. You apply that to all cargo operations?
Mr. ROBSON. Yes.
Mr. GOLDWATER. Just following on, would you agree that a single

common carrier should be allowed to offer freight services or various
other modes also?
Would you go that far?
Mr. ROBSON. To have a combined transportation company, if you

will?
MT. GOLDWATER. Yes.
Mr. ROBSON. I can only speak for myself on that issue and not for

the Board because I cannot speak for them.
There are, in my judgment, there can be some efficiencies and that

kind of combination.
Mr. GOLDWATER. You have no personal problems with that?
Mr. ROBSON. No.
Mr. GOLDWATER. I yield.
Mr. MILFORD. Haven't there been several court rulings which have

rather narrowed what you can or cannot exempt under the existing
exemption rules?
Mr. ROBSON. I think in such court rulings as we have had, as I men-

tioned, the exemption power has been treated as an exemption to
assist a system which requires licensing, limited entry, public con-
venience and necessity and administrative proceeding attached to entry
into the system and the exemption power to the extent that it has been
construed, has been viewed as something that is not to be used in an
unfettered way.

It is an exemption to a system of limited entry.
Mr. MILFORD. Which is the very reason why the bill was introduced,

because it is restrictive.
Mr. GOLDWATER. One last question, Mr. Chairman.
We are talking about all-cargo. But part 298 applies to air taxi.
Are they not running into the same problem of wanting to go to a

little larger aircraft?
Mr. ROBSON. Generally that has—generally that has not been the

case. Indeed, they have been pretty good about tailoring their aircraft
to their markets and not having larger planes than they could make
a buck within their markets.
In some cases, there have been requests and people are perhaps

bumping up against the need for larger aircraft in their markets.
Again, if I may 
Mr. GorDwArry:R. How does the Board view that?
Mr. ROBSON. Again, if I can make reference to our regulatory

reform proposal one of the features was the enlargement of the air taxi
exemption to 56-seat aircraft, below 55.
Mr. GOLDWATER. Thank you.
Mr. _A NDMISON. Mr. Alineta ?
Mr. MINETA. Thank you, Mr. Chairman.
I apologize for not having been here earlier.
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Is there anything preventing the CAB from leaving a case pending
indefinitely?
Mr. ROBSON. As a matter of general proposition, I suppose some

would view the answer to that to be no.
Yet, the law requires us to dispose of the cases and we try to do so

within the boundaries of the resources.
We do not do it quickly.
Mr. MINETA. The problem is that there is no period. "Indefinite

period" goes on and on and on.
Mr. RossoN. There is no fixed date by which a decision must be

rendered.
That is correct.
Members of this subcommittee and, indeed, the Board have advanced

the notion that we ought to set dates for our various decisions.
There is some disagreement as to whether they ought to be stat-

utorily imposed as opposed to being set by regulation.
The concept does not bother me.
We have done so in the case of one category—in rulemaking.
Mr. MINETA. I have no further questions, then.
Mr. ANDERSON. I will go back to my initial questioning.
The advance testimony we have received for this hearing indicates a

great diversity of opinion about the present state of air cargo service.
Some witnesses believe that this service has been deteriorating dras-
tically in recent years while other witnesses appear to believe that
service to shippers has never been better.
Could you give us the Board's evaluation of the current state of air-

freight service?
Mr. ROBSON. I don't—I think the statistics will indicate that freight

air service has declined in the past few years that is, all-cargo freight
air service.
In respect to the shipper's opportunity to get the service he needs

and I am not aware of any great problem of complaints that shippers
are not getting their needs met through one device or another within
the air transportation system.
Mr. MILFORD. What kind of a system?
Mr. ROBSON. Just as a general proposition, Congressman Milford.
I do not have a sense of a great unhappiness by the shipping public,

and I am using that as a general sense, that they cannot find what they
need within the air transportation system to meet their air transport
needs.
Mr. ANDERSON. One of the main arguments which has been advanced

in support of H.R. 14623 is that it takes the CAB 2 to 10 years to com-
plete action on an application for an all-cargo certificate, and that the
public should not be required to wait this long. I have several questions
on this point.
Suppose Federal Express were to file a certificate application similar

to its previously filed exemption application. How long would it take
for the Board to complete action on this application?
Mr. ROBSON. I guess a year to 18 months.
Mr. ANDERSON. Has the Board taken all the possible steps to have

the eases decided promptly.
Have you considered putting time limits on the law judge and the

Board?

4,-
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Mr. ROBSON. The answer to your first question is, I think we can
take more.
The answer to your second one is that yes, we have implemented a

time limit on one category of the case and I am hopeful we will be able
to do that to additional categories.
Mr. ANDERSON. What are your views on legislation which would

require the Board to decide its certification cases in a year?
Mr. ROBSON. I admit having no view on the question as to whether

there ought to be a statutory limitation as opposed to a statutory
requirement which obligates the Board to set time limits on various
kinds of work that it has.
I think the concept is one on which we are in agreement.
I think the technique by which you do is one in which you have

some differences.
Mr. AN-DERsoN. As I understand your legislative proposal, you be-

lieve that the Board should be given discretion to exempt cargo rates
from regulation. Would you anticipate that in the exercise of this
power the Board would treat all competitors equally, so that a carrier
with regulated rates would not be competing with a carrier with
exempt rates?
Mr. ROBSON. I think that is one of the points we raised.
It. shouldn't be limited to the new applicants for initial certifica-

tion, that those who are existing certificate holders are not to be treated
differently than the new guy on the block.
Mr. ANDERSON. As I understand it, in recent years domestic all-

cargo service has been unprofitable dispite high-load factors and
reductions in the more unprofitable service. Does the Board have any
views on the causes of this unprofitability ? Do you think that dereg-
ulation would cure these problems?
Mr. ROBSON. I am not sure I would be prepared to agree that there

has been all high-load factor operations, particularly in combination
carriers Mr. Chairman 
Mr. ANDERSON. All cargo--
Mr. ROBSON. In freight air service.
Mr. ANDERSON. Domestic all-cargo service.
Mr. RossoN. The reasons for unprofitability are difficult for me to

enumerate.
I think part of it is price—part of it—one of the inherent problems

in that kind of service is its directional feature; that is, there is an east
to west directional feature, and you have got to get the airplane back
to where the stuff is made and that is one of the inherent problems
of all-cargo service which, no doubt, has had an influence on its
profitability.
Mr. ANDERSON. Do you think that deregulation would cure these

problems?
.• Mr. RossoN. Cure them?

I would say that the prospects of arriving at pricing levels that are
adequate to provide the service that people want and to permit those
operating the service to make a return and to have an efficient all-
cargo system would be better under such a regime; yes.
Mr. ANDERSON. You may have answered this one partly before.
If cargo rates are unregulated, and passenger rates are regulated,

would the Board be able to prevent the combination carriers from
using passenger revenues to subsidize belly cargo service?
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Mr. ROBSON. I think the answer to that is yes.
We have under the ratemaking formula now, there is a deduction,

so to speak, in fixing passenger rates, and I would see no reason why
that would necessarily be the case, that we would be precluded or un-
able to make that.
Mr. ANDERSON. Would you?
Mr. ROBSON. I would think we would.
Mr. ANDERSON. In other words, you would not allow them to reduce

the prices, for example?
Mr. ROBSON. No I think the Board is sensitive to the fact that one

service ought to subsidize another.
Mr. MILFORD. Would the chairman yield?
Don't you already set both the passenger rates and the cargo rates?
Mr. RoBso-N. Yes.
Mr. ANDERSON. But you do one in connection with the other?
Mr. ROBSON-. Well—in setting past rates, there are certain offsets

that I made that take into account revenues from cargo service for
the purpose of trying to get each service to bear its own load, if you
will.
Mr. ANDERSON. SO, in other words, somebody wanted to reduce that

cargo rate to what they considered to be a competitive level and per-
haps raise the passenger rates to make up for it, you would say no,
they cannot do this?
Mr. ROBSON. No.
We wouldn't want to find ourselves in a situation where we were

burdening our service by another's losses.
Mr. ANDERSON. There have been substantial delays in several major

freight cases pending before the Board.
Before asking specifically about these cases. I would like to know

whether the Board, as a result of its regulations for deregulation of
airfreight, has taken steps internally to switch resources from air-
freight into other regulatory areas?
Mr. ROBSON. The answer is no.
Mr. ANDERSON. I would like a comment on the time taken to decide

the domestic airfreight investigation.
The proceeding began in December of 1970. The law judge's deci-

sion was issued in April of 1975. Why did the Board take from April
of 1975 to December of 1975 to schedule an oral argument in the case?
Why hasn't the Board issued a decision in the 8 months since oral
argument?
Mr. ROBSON. It is a very complicated case. It is the counterpart of

the passenger investigation which resulted in the domestic fare in-
vestigation standards, and I think most would agree it is one of the
most complicated cases that has been before the Board.
Mr. ANDERSON. But they had 5 years to decide, to the law judge,

and then the law judge made the decision.
Why does it take you from April to December to act upon your own

law judge's decision?
Mr. ROBSON. It is, as I say, a complicated case, an enormous record,

and one in which a lot of people have different views.
Mr. ANDERSON. I have a similar question 
Mr. SNYDER. Does the Board want or need as much time to review

the case as the law judge took to render his decision?
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Mr. ROBSON. I do not think we need that.
Mr. SNYDER. We need some time limit then.
Mr. ANDERSON. I have a similar question about airfreight forwarder

charter case.
The initial decision was issued in July 1975, oral argument before

the Board was held in December 1975, and no decision has yet been
issued.
Why has it taken so long to decide this case?
Mr. ROBSON. Well, again, it is a complex case. It is one of a great

many that we have, and the allocation of the Board's resources, we
just do not get everything out as fast as we would like to. And the
big cases take more time.
Mr. ANDERSON. In this case, the initial decision was made by the law

judge in July of 1975?
Mr. ROBSON. Right.
Mr. ANDERSON. You could not get oral argument until December

of 1975?
That is 6 months later.
Mr. ROBSON. I cannot say.
Mr. ANDERSON. You are not making a decision there?
Mr. ROBSON. No, but I cannot say to what extent the parties them-

selves were part of scheduling the oral argument in that case, Mr.
Chairman.
I can give you the procedural—be happy to supply you with the

procedure.
But, very often, the scheduling of oral argument is not—that comes

after briefing, and that is a matter in which the parties are a factor
in setting those dates. So I think it is usually mutually arrived at
time.
Mr. ANDERSON. Any further questions?
Mr. SNYDER. Off the record.
[Discussion off the record.]
Mr. ANDERSON. Earlier I asked some questions in which you said

you wanted to get some answers for.
Could we possibly have that tomorrow afternoon?
Could we get it quickly?
I know when you send it to us in a letter, we do not even fret it

into our discussion.
Mr. ROBSON. I think those questions—may I just refresh my memory

on the ones you need by tomorrow afternoon?
One of them, if I recall correctly, was whether we would have rate

exemptive powers.
Mr. ANDERSON. I said:
If given an exemption under H.R. 14623, would a carrier's routes be governed

by the CAB? Would their rates be governed by the CAB? Could they fly large
aircraft where they wanted and charge what they want, or would the CAB
specify on which routes they could use their large aircraft? If the CAB regu-
lated their large aircraft, would their small aircraft remain exempt from regu-
lation?

And the last one was, "Could Flying Tigers operate an air taxi and
set up the same kind of system, be both regulated and exempt?"
If you want, we can give you a copy of them. I would like that to-

morrow after, perhaps, the other people have testified.



38

Mr. ROBSON. Yes, sir.
Mr. MILFORD. One final question on the record.
You had stated that should, for example, Federal Express apply

for CAB certificate, that you would stay away for about 18 months.
And your testimony here has been that also in very complicated

cases it goes considerably longer than that.
Would you not think this type of application might be somewhat

complicated?
Mr. ROBSON. I do not think it would be as complicated, Congress-

man Milford, as a case such as a domestic airfreight investigation.
Essentially, it involves fundamental questions of the whole air cargo

capability.
Mr. MILFoRD. In this instance, there apparently would be flights

into cities by every air carriers in existence?
Mr. ROBSON. Well, I think-
Mr. MILFORD. Domestic air carriers.
Mr. RossoN. One might distinguish between a case, the complexity

of a case and its controversial character, and they are not necessarily
related.
Mr. MILFORD. You bold to the 18 months?
Mr. ROBSON. I said 18 months, and I have

in this business.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Thank you, Mr. Robson.
Our final witness today is Frederick W.

board of the Federal Express Corp.
Mr. Smith, the full text of your prepared

the record at this point.
[Statement referred to follows:]

STATEMENT OF FREDERICK W. SMITH, CHAIRMAN OF
CORP.

four other men involved

Smith, chairman of the

statement will appear in

THE BOARD, FEDERAL EXPRESS

Mr. Chairman, on behalf of the employees of Federal Express, thank you for
giving us the opportunity to present our views on this progressive piece of avia-
tion legislation.

It would appear to me that the Congress has basically three legislative func-
tions: To have the wisdom to leave those functions adequately and fairly regu-
lated by the free market to the aggregate genius of the American free enterprise
system; to move decisively to regulate those areas of our national life which
require oversight to insure the common good and the equitable treatment of all
citizens; and finally, and perhaps most importantly, to have the courage to
modify and modernize the law when it becomes obvious that time and technology
have rendered statutes obsolete or even repressive.
In our rapidly changing society. the success of the Congress in this latter re-

gard may well be the test of whether our system continues on the remarkable
course of the preceding two hundred years. These actions will not be easy, nor
without controversy, for the history of mankind is literally a chronicle of the
battle of progressive thought and action against entrenched and vested interests
which have been established under the old order.
This Committee faces such a test on the legislation at hand. For months, the

Congress has examined in detail our air transport system. Competing views

4
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and theories have had their chance to be heard. We have learned that our pas-
senger transport system is by far the finest in the world, but even so, there are
those who think it could be even better. The forecast results of major changes
continue to be hotly debated.

• Within the record, however, is one type of service within our domestic air
transport system which has incontrovertibly been reduced—all cargo service.
Official records verify that all cargo flights have both been reduced and further
concentrated in but a few major markets. I would like to reiterate that the
above statement is not speculative—it is a matter of uncontested fact.

• It would appear then that there are two questions which this Committee
must then answer. Is there a need for more all cargo service, is this in the public
interest? And, second, if so, what should Congress do to encourage the pro-
viding of such service?
In previous testimony, a compendium of which is attached for the record,

we have shown why people need and use air cargo services; the physical char-
acteristics of the traffic moving in this type of commerce; and the services which
have and are being offered. The major points we believe are as follows:
The movement of goods by air, due to inherently different requirements than

those of air passengers, is a totally different business than passenger carriage.
Outdated, passenger oriented, regulations and OAB doctrine, have restricted

the development of all cargo services really needed by air shippers and have
simultaneously reduced potential demand for such services and forced traffic
Into the passenger-designed system.
The air cargo system is a supplementary, rather than primary, transport

mode, and as such, heavy-handed regulation is inappropriate and regressive.
Federal Express' remarkable growth is living proof that such services are

needed by the public.
The goods which move by air, although a small percentage of the total volume

of activity commerce, are inherently the most critical and valuable items moved
in this nation.
We, and thousands of shippers, have contacted members of Congress imploring

that you move promptly to liberalize Federal law to permit rapid improvement
in all-cargo services. The opponents of this Bill, the ATA and the Flying Tiger
Line, have countered with the arguments that the system as currently structured
to meet the public need is perfectly adequate and, secondly, that diversion of
traffic from the combination system is an evil of and by itself.
The first argument is belied on every front. For instance, the Air Freight

Forwarders Association (whose members tender over 40% of all shipments to
the airlines!) testified in the Senate on August 3, that "adequate overnight all-
cargo airline freight lift" is for the forwarders "an over-riding fact of economic
life, and indeed, economic survival". Moreover, "the massive erosion of overnight
all-cargo service by the scheduled certificated carriers. . . has become so serious
and threatens to become even so much more critical, that an expedited grant
through the exemption process, pending a hearing on a certificate application,
may be the order of the day."
Emery Air Freight, the largest and most prosperous of the air forwarders, has

even felt compelled to organize its own all-cargo airline on a charter basis
to overcome this service deficiency.
The appendices to this testimony bear overwhelming evidence to the reduction

In service which has occurred and, more importantly, attest to the almost des-
perate public need for this type of service.
Federal Express has suggested several modifications to this Bill which, if

• enacted, would further broaden the CAB's scope in authorizing more all-cargo
service, and which would assure equitable treatment to all qualified carriers
in terms of tariff filing and reporting procedures. It should be pointed out that
those who oppose this legislation would have exactly the same rights as Federal
Express in applying for expanded authority. Under this regime, the answer as

▪ to what the public did and did not need would be provided, as it should be, in
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the acid test of commercial competition. If combination service is really adequate
for air shippers needs, despite this overwhelming evidence to the contrary, ex-
panded all-cargo service will be rejected by the marketplace.
As to the argument of diversion, we would point out three basic facts:
Air cargo revenues account for a relatively small share of the certificated in-

dustry's total revenues.
With less than I% of all inter-city freight ton miles moving by air, healthy

competition and increased service could almost not help but expand the total
market available to all carriers. Significantly, one of the major points of debate •
as to major regulatory reform of air passenger travel centers on whether there
is a finite or expansible demand for air travel. In this case there is absolutely no
argument that significant inroads can be made in developing air cargo if there is
the opportunity to do so.
Lastly, the airlines' diversion argument has no validity as to public need. If

this country were governed by such a theory of entitlements, the airline industry
should be forced to "give back" all of the passengers to the railroads for by be-
coming the predominate common carrier mode of inter-city travel, the air trans-
port industry surely "diverted" many rail passengers and eventually led to the
demise of most rail travel. In this ease, as in the above, the activities of Federal
Express and other carriers' activities under this new legislation would be a sys-
tem improvement which had been dictated by the public need.
In this regard, the true issue comes back to my opening remarks. Faced with

an unmet public demand and minimal dangers in authorizing energetic com-
panies to try and meet that need, what will you, our elected leaders, do about it?
Will you in fact listen to the voices of thousands of individual shippers, or will
you succumb to those few who would preserve the status quo—regardless of its
clear failure to meet the public need? Will you allow this basic fact to be dis-
torted by obtuse and self-serving arguments that attempt to divert your attention
from the true issue at hand—the best interest of the American Public? In this
regard, Mr. Hoffman, Chairman of the Flying Tiger Line, at earlier hearings
before this same Committee, probably stated it best when he said: "The only
legitimate aim of regulatory change in air cargo is to improve service to the
shipper".
Who can argue that this Bill with perhaps slight modifications, can do any-

thing but just that?
We at Federal Express believe that passage of this legislation would clearly

be in the public interest and in our own interests as well. We further believe that
those who oppose it seek refuge in the current regulatory environment not only
because it serves their private interests, but also because it is a powerful weapon,
of and by itself, in preventing the open competition which has served the Ameri-
can Public so well.
The will to change that which is out of date and not in keeping with the public

good, in spite of strong and entrenched interests, has been brought to the test
many times before. It is not a light nor easy task. A paraphrase of one of Thomas
Jefferson's more telling remarks focuses on this issue:
"Prudence, indeed, will dictate that (laws) long established should not be

changed for light or transient causes, and accordingly all experience hath shewn
that mankind are more disposed to suffer, while evils are sufferable, than to right
themselves by abolishing the forms to which they are accustomed."
In this regard, the change you deliberate today, while not a burning issue of

interest to the general public, and the way in which you decide, may speak
volumes on this nation's ability to adapt to the future by the progressive actions
of its leadership.
With confidence that your decision as to which course of action to take will

be an easy one, we look forward to the prompt passage of HR 14623.
Thank you.
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APPENDIX 1.—THE STATED NEED FOR ALL-CARGO AIR SERVICE

STUDY BY CLIFF COURIER, PRESIDENT, CARGO ECONOMICS PREPARED 5/1/76, TITLED:
DOMESTIC AIR FORWARDER GROWTH AND COMPETITION

Pages 3 and 4
Overnight airline cargo service continues to deteriorate at an alarming rate.

There are two major factors contributing to the deterioration: a) the poor
economics of the scheduled airline fleet for night time cargo use; and b) in-
creased environmentalists' attacks on night time large aircraft operations.

Pages 4 and 5
The airline all-cargo service cutbacks of recent years have substantially altered

the quality of the domestic air flight service available nationally. The percentage
of total domestic air freight moving on all-cargo service has declined from 65%
in 1970 to only 46% in 1975.

Pages 6 and 7
The wide-body freighters coming into service do not appear to have short-haul

characteristics. Therefore, the services of these aircraft will be limited to the
long-haul/high volume domestic and international traffic lanes.

ROBINSON HUMPHREY REPORT—THE AIR FREIGHT DUAL ENTRY—JULY 1976, BY
BOB LAFLEUR, VICE PRESIDENT

Page 8
While most service cuts have affected the smaller markets and thus been less

critical, many major markets have been impacted. Probably the most noticeable
have been North-South markets along the East Coast due to Delta's and Eastern's
all-cargo reductions. This has forced the forwarders to seek alternative methods
for assuring prompt service. For example: Emery Air Freight charters two planes
daily to fly to southeast markets in order to provide next day service. Also, Air-
borne Freight operates two charters from the Midwest and East Coast to the
Southeast. As another example of cargo cutbacks, Emery now pays 25% of its
total airline transportation bill to third-level air carriers, versus only 3% four
years ago. Airborne now pays about 10% to the air-taxis. Thus, Emery and Air-
borne have been forced to adapt to reduced all-cargo service and, due to their flex-
ibility, have been able to shift volume to the best carrier available.

ROBINSON HUMPHREY PROGRESS REPORT ON EMERY AIR FREIGHT CORPORATION, BY
BOB LAFLEUR, VICE PRESIDENT—AUGUST 12, 1976

Page 4
Emery's goal is to provide its own capacity where a shortage of airline service

exists. While it has attempted to get the airlines to offer service, all attempts have
failed to date.

1973 EMERY AIR FREIGHT CORPORATION ANNUAL REPORT
Page 2
To offset the serious lack of adequate air freight space in the Midwest-Eastern-

Southeastern quadrant, for the first time Emery has had to charter aircraft on a
daily basis. This new lift is being supplemented by sky-van, air-taxi, and com-
muter airline operators as we do all in our power to insure an adequate supply of
overnight air freight service of the type upon which we have built our business
from the start.

1974 EMERY AIR FREIGHT ANNUAL REPORT
Page 5
In the last year or so the airlines, on most of which we are the principal air

freight customer, cut back their all-freight flights; in some areas so severely that
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we, who are dedicated to staying out of the airline business, found ourselves in it.
In 1973 and through most of last year, we found that the only way to provide
our customers overnight air freight service to the Eastern and Central areas of
the U.S. was to charter four Electra airplanes to serve the freight running from
Ohio to New England, and to the South Central states.

1975 EMERY AIR FREIGHT ANN UAL REPORT

From 1946, when the company began doing business, until 1973, we relied al-
most exclusively on the major airlines for moving freight. As the carriers grew
in size and stature, we prospered along with them. The transition to the jumbo
jets, however, could well prove to be the turning point in our relationship with the
major carriers. While the 747, the DC-10, and the L-1011 added dramatically to
both passenger and freight capacity, they contributed indirectly to a sharp dete-
rioration in service during evening and night hours—the time most critical to
the air freight industry. In order to insure continuity of service to our customers,
we had to re-direct our activities, resulting in a sharp increase in the use of char-
ter aircraft, commuter and air-taxi carriers, at the expense of major airlines.
As we look ahead and evaluate the major airlines future plans, it seems clear

to us that greater utilization of the air-taxi and commuter carrier will be needed
to maintain a high quality of service. It is even conceivable the roles of the sched-
uled airlines and the commuter lines will be reversed unless the major air car-
riers become more responsive to the air freight side of this business.

1973 AIRBORNE FREIGHT CORPORATION ANNUAL REPORT-MR. BRAZIER, EXECUTIVE

VICE PRESIDENT AND CHIEF OPERATING OFFICER

Page 6
So far we haven't seen a great deal of impact on our trucking operation. Of

course, the real factor has been the cutbacks on the airlines and also in reducing
freighter operations. They've done the same thing with freight that they've done
with passengers, and it's created chaos in certain areas, primarily because the
people expected a 10 p.m. flight that would get into San Francisco with delivery
to follow the next morning. That flight no longer exists. People have either had to
adjust their shipping schedule to ship at 3 or 4 in the afternoon to get a 7 p.m.
flight, or to accept one-and-a-half day service or possibly two-day service, as op-
posed to the one-day service most people are accustomed to in this business.
That's been the primary impact we've felt.

1975 AIRBORNE FREIGHT CORPORATION ANNUAL REPORT-TEXT BY HOLT WEBSTER,

DESCRIBING COMPETITIVE ENVIRONMENT

Page 10
Third is Federal Express, a company which, more than anything else, has taken

advantage of the airlines' service cutbacks and inconsistencies. Federal provides
strong competition for small shipments, largely because it can avoid the situation
Airborne must continue to face as it works around the problems created by air-
line service failures.

THE FUTURE OF AIR FREIGHT-COMMENT BY RICHARD H. STEINER, VICE PRESI-
DENT MARKETING, THE FLYING TIGER LINE, INC., BEFORE THE NEW YORK
CHAPTER, TRANSPORTATION RESEARCH FORUM, NEW YORK, NEW YORK-NO-
VEMBER 5, 1975

Page 5
As we have seen, the primary reason for using air freight is its availability for

prime-time departure. This means late-in-the-day pick-up, air shipment the same
night, and delivery early the next day. Such door-to-door transit time is primarily
provided by all-cargo aircraft service.

Page 17
In the United States there has been a continuing trend toward decentralization

of population, as well as manufacturing. This has created a need for supple-
mentary or high-quality distribution service for those hinterland markets, be-
cause the surface modes, being the "batch" operators they are, tend not to provide
as good a service to those areas as they do the major markets.
The profitability of Emery Air Freight and the rapid, though as yet un-proflt-

able growth of Federal Express, both of which serve these secondary markets,
attest to the need for such a service.

•

•
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APPENDIX II

SCHEDULED AIRLINES' SUPPLY OF DOMESTIC ALL-CARGO SERVICE-ALL-CARGO FLIGHTS: 48 CONTIGUOUS
STATES PLUS DISTRICT OF COLUMBIA

12 mo, ended June 30-

Airport receiving certificated all-cargo flights 1971 1972 1973 1974 1975 Notes

• 1. Huntsville  162   (9
Percent increase (decrease) 
71 to 75 percent increase (decrease)  (100.0)  (100.0) 

2. Los Angeles  7, 186 8, 806 9, 143 8,921 7,800  
Percent increase (decrease)  22.5 3.8 (2. 5) (12.6) 
71 to 75 percent increase (decrease)  8. 5  

3. San Francisco  8, 722 7,416 6, 835 7,019 6,087  
Percent increase (decrease)  (15.0) (7. 8) 2.7 (13.3) 
71 to 75 percent increase (decrease)  (30.3) 

4. Denver  1,990 1,564 999 634 471  
Percent increase (decrease)  (21.4) (36. 1) (35.6) (25.7) 
71 to 75 percent increase (decrease)  (78.3) 

5. Hartford  1,091 875 756 401 251  
Percent increase (decrease)  (19.8) (13.6) (47.6) (37.4) 
71 to 75 percent increase (decrease)  (78.0) 

6. Washington  1,068   (I)
Percent increase (decrease)  (100.0) 
71 to 75 percent increase (decrease)  (100.0) 

7. Miami  1,841 2, 077 1, 595 1,028 534  
Percent increase (decrease)  9.0 (23.2) (35.5) (66.0) 
71 to 75 percent increase (decrease)  (70.5) 

8. Orlando_  349 251 156 323 212 (9
Percent increase (decrease)  (28. 1) (37.8) 107.7 (34.6) 
71 to 75 percent increase (decrease)  (39.3) 

9. Tampa  158   (I)
Percent increase (decrease)  (100. 0) 
71 to 75 percent increase (decrease)  (100.0) 

10. Atlanta  4,095 4, 380 3, 892 3, 137 2, 121  
Percent increase (decrease)  7. 0 (11. 1) (19. 4) (32.4) 
71 to 75 percent increase (decrease)  (48. 2) 

11. Chicago  14,607 16,555 14,257 12,101 11,632  
Percent increase (decrease)  13. 3 (13. 9) (15. 1) (3.9) 
71 to 75 percent increase (decrease)  (20.4) 

12. Indianapolis  800 511 517 497 534  
Percent increase (decrease)  36.6 1.1 (3.9) 7.4  
71 to 75 percent increase (decrease)  (33. 7) 

13. Louisville  250 253 246   (9
Percent increase (decrease)  1. 2 (2.8) (100. 0) 
71 to 75 percent increase (decrease)  (100.0) 

14. New Orleans  909 884 742 286 194 (9
Percent increase (decrease)  (2. 8) (16. 1) (61. 5) (32. 2) 
71 to 75 percent increase (decrease)  (78.7) 

15. Baltimore  897 900 904 649 547  
Percent increase (decrease)  0.3 O. 4 (28.2) (15. 7) 
71 to 75 percent increase (decrease)  (39.0) 

16. Boston  2,372 2,272 2, 011 1,903 1,753  
Percent increase (decreases)  (4.2) (11. 5) (5.4) (7.9) 
71 to 75 percent increase (decrease)  (26. 1) 

17. Detroit  4,291 3,764 2, 938 1, 960 2, 215  
Percent increase (decrease)  (12. 3) (a 9) (33. 3) 13. 0  
71 to 75 percent increase (decrease)  (48. 4)__ ____ __ __

18. Minneapolis  866 1,287 644 678 541  
Percent increase (decrease)  48.6 (50.0) 5. 3 (20. 2)_  
71 to 75 percent increase (decrease)  (37. 5) 

19. Kansas City  1,022 882 963 514 552  
Percent increase (decrease)  (13.7) 9.2 (46.6) 7.4  
71 to 75 percent increase (decrease)  (46.0) 

20. St. Louis  1, 322 1, 213 1, 125 756 722  
a Percent increase (decrease)  (8. 2) (7. 3) (32. 8) (4. 5) 

71 to 75 percent increase (decrease)_  (45. 4)____ ____ __
21. Omaha  402 261 260 136   (9

Percent increase (decrease)  (35. 1) 0 (47.7) (100. 0)_  
71 to 75 percent increase (decrease) _  (100. 0)__ 

22. Newark  3,669 3,958 3, 509 2, 512 1,750
Percent increase (decrease)  7. 9 (13. 9) (26. 3) (30. 3) 

.... 71 to 75 percent increase (decrease)  (52. 3) 
23. Buffalo  483 408 261 257 266 (1)

Percent increase (decrease)  (15. 5) (36.0) (1. 5) (12. 1) 
71 to 75 percent increase (decrease)  (53. 2)_  

24. New York  9, 542 10, 483 9,922 8, 583 7,475  
Percent increase (decrease)_   9.9 (5.4) (13. 5) (12. 9)_  
71 to 75 percent increase (decrease)  (21. 7)..  

25. Syracuse_  242 254 253 247 250 0
Percent increase (decrease)_   5.0 (0.4) (2.4) 1.2  
71 to 75 percent increase (decrease)  3.3  
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APPENDIX II-Continued

SCHEDULED AIRLINES' SUPPLY OF DOMESTIC ALL-CARGO SERVICE-ALL-CARGO FLIGHTS: 48 CONTIGUOUS
STATES PLUS DISTRICT OF COLUMBIA

12 mo, ended June 30-

Airport receiving certificated all-cargo flights 1971 1972 1973 1974 1975 Notes

26. Charlotte 1,689 1,750 1,491 671 107 (9
Percent increase (decrease)_  3.6 (14.8) (55.0) (84.1) 
71 to 75 percent (decrease) (93.7)

27. Greensboro 221 (9
Percent increase (decrease)_ (100.0)
71 to 75 percent increase (decrease)_  (100.0)

28. Cincinnati  547 567 357  (9
Percent increase (decrease)_  3.7 (37.0) (100.0) _  
71 to 75 percent increase (decrease) (100.0)

29. Cleveland_ 2,670 2,266 1,382 912 1,179  
Percent increase (decrease) (15.1) (39.0) (39.0) 29.3  
71 to 75 percent increase (decrease) (55.8)

30. Dayton 508 520 516 462 512  
Percent increase (decrease) 2.4 (0.8) (10.5) 10.8  
71 to 75 percent increase (decrease) (6.1)

31. Portland 545 375 344 305 302  
Percent increase (decrease) (31.2) (8.3) (11.3) (1.0)
71 to 75 percent increase (decrease) (44.6)

32. Philadelphia 2,976 2,939 2,503 2,404 2,592  
Percent increase (decrease)_  (1.2) (14.8) (4.0) 7.8  
71 to 75 percent increase (decrease) (12.9)

33. Pittsburgh 468 510 352 133 (9
Percent increase (decrease) 8.9 (31.0) (60.5) (100.0)
71 to 75 increase (decrease) (100.0)

34. Memphis 1,593 892 746 107 (3)
Percent increase (decrease) (44.0) (16.4) (100.0)
71 to 75 percent percent increase (decrease) (100.0)

35. Nashville 299 255 129 (9
Percent increase (decrease) (14.7) (49.4) (100.0)
71 to 75 percent increase (decrease) (100.0)

36. Dallas 3,005 11,626 2,967 2,620 2,632  
Percent increase (decrease) 286.9 (74.5) (11.7) 0.6  
71 to 75 percent increase (decrease) (12.2)

37. Houston 802 3,357 1,160 903 913  
Percent increase (decrease) 318.6 (65.4) (22.2) 1.1  
71 to 75 percent increase (decrease) 13.8  

38. San Antonio 2,333 248 248 246 (9
Percent increase (decrease) (89.4) 0 (0.8)
71 to 75 percent increase (decrease) (89.5)

39. Salt Lake City 528 505 529 394 283 (9
Percent increase (decrease) (4.4) 4.8 (25.5) (28.2)
71 to 75 percent increase (decrease) (46.4)

40. Seattle 1,582 2,108 1,680 2,102 1,703  
Percent increase (decrease) 33.2 (20.3) 25.1 (19.0)
71 to 75 percent increase (decrease) 7.6  

41. Milwaukee 666 412 358 494 327  
Percent increase (decrease) (38.1) (13.1) 38.0 (33.8)
71 to 75 percent increase (decrease) (50.9) 

Total flights 85,373 100,737 76,590 64,298 56,677  
Percent increase (decrease) 18.0 (24.0) (16.0) (11.9)
71 to 75 percent increase (decrease) (33.6)

Total cities 39 38 37 34 31 24
Percent increase (decrease) (2.6) (2.6) (8.1) (8.8) (22.5)
7110 75 percent increase (decrease) (38.5)

I All-cargo service discontinued, substitute truck service provided through another airport.
2 Truck service available to other airports.
American Airlines instituted midday service between Philadelphia, Memphis, Los Angeles-August 1976.

*Source: Civil Aeronautics Board Airport Activities Statistics-Table 7.

TESTIMONY OF FREDERICK W. SMITH, CHAIRMAN OF THE BOARD,
FEDERAL EXPRESS CORP., ACCOMPANIED BY ARTHUR C. BASS,
PRESIDENT, AND NATHANIAL P. BREED, COUNSEL

Mr. SMITH. My name is Fred W. Smith, and I am the chairman of
the board of Federal Express. I would like to introduce first the two
other gentlemen that I have here at the table.
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Mr. Arthur Bass, our president and chief operating officer, and our
company is not much different than any other company. There is one
guy that tries to get all the credit. That is me. And one guy who does
all the work, and that is him. So I thought it would be instructive to
introduce him to the subcommittee.
Also, Mr. Nathanial Breed who is our counsel in the Washington

CAB matters.
One thing I would like to ask, out of ignorance, Mr. Chairman, is

there any way that I could be sworn in and be subject to the rules of
perjury?
Mr. MILFORD. Mr. Chairman, I ask that this witness be sworn.
Mr. ANDERSON. Any objection?
Why do I not let our judge to the left swear him in.
Mr. SNYDER. Do you swear that the testimony you are about to give

in this proceeding will be the truth, the whole truth and nothing but
the truth, so help you, God?
Mr. SMITH. I do.
The reason I asked for that, Mr. Chairman, is over the past few

weeks in the Senate testimony, basically we have been accused of lying,
obfuscating, and stating facts which are not true. So, now the way
I understand the law, being under oath, if I tell you something I
know not to be a fact, and I do not speculate as opinion, and some-
body can come in and subject me to legal prosecution, and that is the
way I would like it, because we stand very strongly by everything
that we have said in the proceedings that have taken place today. And,
quite frankly, we are getting a little bit tired of having these epitaphs
thrown at us.
I would like to start off with a couple of extemporaneous remarks

and then move into my formal testimony and open the floor up for
any questions that you might have.
The first thing, it seems to me, that the subcommittee should decide

is do you have a problem?
We brought along here a few, and I want to point out it is just a

small percentage of the letters that have been sent to the Congress of
the United States testifying to the inadequacy of the service that is
now being rendered, or their support of Federal Express and their
desire for additional services to be offered.
Last night, in reviewing these—I would like to make a part of the

record here—I will have Mr. Bass read it—is a representative letter
from a gentleman, American Standard in New Brunswick, N.J., and
the gentleman's name is E. R. Nagle, who is a transportation analyst.
And to my knowledge I do not know of anyone from Federal Express
that has directly spoken to Mr. Nagle or has prompted this letter,
which is addressed to Senators Case and Williams and Congressman
Fenwick.
I would just like for Mr. Bass to read this letter in the record if he

might. We have some copies of this if you want to pass them out. You
could follow along. Do we not—sorry.
Mr. BASS. The letter is in reference to H.R. 14623 and S. 3684, and

Mr. Nagle says:
I strongly support and recommend that you endorse the adoption of the

:thove-referenced bill.

7S-255---76  4
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My concern and opinion regarding this matter is based upon the knowledge
developed through my education and experience in the transportation industry.
As a user of all modes of transport, I have experienced and dealt directly with
the services, problems and regulations characteristic of each mode. I am taking
the time to contact you directly concerning this matter because I feel this bill,
if enacted, has the potential to complement and revitalize the role air trans-
portation fulfills within our national distribution system, which serves the public
interest. This bill will certainly promote a cure for the ills and inadequacies
which are fostered and directly related to the rules and regulations adopted
years ago, and allowed to remain governing today's completely changed, highly
sophisticated and complex air transport system. The role and goal of air freight
within our national distribution network should be to provide a unique and
useful service which will promote and benefit commerce in America. A constant
development of this role is necessary if the public is to benefit and realize
maximum efficiency and economy from its distribution systems. The public inter-
est will best be served by a distribution system, which is properly managed and
regulated. Our nation's transportation policies should reflect an understanding
of the economies and roles of all modes of transport combined.
Air freight can and should provide a unique invaluable link which supple-

ments surface transportation. This unique method of movement must be prop-
erly dealt with and developed. H.R. 14623 will provide the CAB with an oppor-
tunity to properly develop the air freight industry separately tind distinctly
from the air passenger industry, which has different priorities and needs. The
requirements mandated by each—passenger versus freight—transportation con-
sumer is separate and unique. To try to accommodate each user with a single
system does injustice to both users of the system. Today's inadequate air freight
system has grown up in the shadow of the air passenger transportation business.
The demand or need for a separate system devoted exclusively to air freight
movements is great; witness the demand which has been accommodated and
developed by the Federal Express Corp. outside of current regulations. The adop-
tion of H.R. 14623 would give the CAB the authority and the opportunity to both
stimulate and promote the development of our nation's air freight industry by
providing "all cargo air transportation" with an exemption of current CAB
certification requirements when the Board finds such exemption is in the public
interest. In other words, "all cargo air freight" will be given, for the first time,
the attention and emphasis it rightly deserves by allowing new and existing car-
riers an equal opportunity to compete effectively and economically in the service
intensive, unique air freight industry.
I sincerely hope that you recognize the inadequacies of today's regulatory

scheme and strongly urge you to support the above-referenced action as it is a
much needed step in the right direction.
Very truly yours, E. R. Nagle.

This was only one of all the letters that mentioned Federal Express.
Mr. SMITH. I think two other extemporaneous remarks are in order.

The first, which is the history in very concise form of Federal Express.
The basic reason we went into business is is that we felt that the

U.S. air transportation system, as it was currently consti-
tuted, did not meet the needs of a great majority of the air shipping
public, and that the reason that it did not meet that need was primarily
because the regulations were anachronistic and prevented carriers
from corresponding to really what the public need was, and that this
had been further demonstrated by the tremendous growth of the air-
freight forwarders who, in turn, were able to configure a system that
did correspond to what the shipper needs.
Now, as long as the system had a plethora of flights from the cer-

tificated industry at convenient times and places, there was not a great
deal of outcry as to the inadequacy of that. But with the late 1960's
introduction of wide-bodied jets and the commensurate reduction in
passenger service and, remember, most of the traffic since air cargo
began has been a byproduct moved in the underbelly, there began to
be a very serious service deficiency there.

4
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The only thing the oil crisis did was accentuate that.
On this basic premise, we went out and did probably the most com-

prehensive market studies ever done in the Government by air. Ond
was done by A. T. Carney & Co., a very prestigious consultant, and
another by a smaller group known as Aerospace Advanced Planning.
Both of these studies, which consisted of literally thousands and

thousands of questionnaires and direct interviews with air shippers,
• incontrovertibly showed that the public was not getting the type of

service they wanted.
It was on those documents that we went otit and raised almost $75

million.
Now, in these hearings, I know you gentlemen have heard before

that the airline industries face a capital shortage one thing or another.
But if you think it is tough to raise money by American Airlines, as
Mr. Casey has testified, you ought to do it when you have not even
developed a dollar of revenue.
This documentation was so overwhelming that we were able to

attract private capital into our business. Once launching that business,
it became apparent to us that the name of the game was credibility;
that the goods that were being moved by air, although they constituted
a very tiny percentage of the total ton-miles moved in this country,
were, by definition, the most critical items in the Nation's commerce—
blood, serum. Actually, it meant the ability of a lot of small firms to
compete.
Now, just imagine if you are the traffic manager for a company and

your largest single customer has a severe problem in a small town,
and you are delegated the responsibility by your boss to ship a critical
part to that shipper, the failure of which to arrive there will cause
egregious consequences on that shipper.
The next day the shipment does not arrive for whatever reason,

and if the demand was created in the mid to late afternoon, it is prac-
tically impossible to achieve overnight, early morning delivery be-
tween the vast majority city pairs in the United States. It cannot be
done.
Your boss comes and asks, "Why did it not get there?"
Are you going to tell him that you sent it by the Acey Ducie Air

Freight Co.—and the answer to that question is clearly no, because
without the credibility of the name and image, it is very, very diffi-
cult to get a foot in this business.
So the second point that I would commend to your attention, based

on that fact which is pretty indisputable, if the system is so adequate
and corrre,sponds to the public needs the way it has been alleged in a
number of the documents that have been bicycled around, how did
Federal Express, from a standing start, with no constituency, no
image, no name, take $105 million, which is what we project—and at

• this point in time we are very much on target—$105 million out of
this marketplace?
To my knowledge, there is no other company that, save those that

perhaps might have struck oil, in 3 years have gone from a standing
start, and have developed that amount of money.
That is a very telling remark on the adequacy of the existing sys-

tem, and again I want to reiterate I am not speaking against Flying
Tiger or Airlift or any of those people. I believe that those carriers,
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had they not been constrained by the regulatory system, could very
well have been occupying a place that Federal Express is today.
But that leads me to the third point I want to make extempor-

aneously, and I will turn part of this over to Mr. Breed.
There is a basic flaw in the Federal Aviation regualtions. You have

got to remember that the reason that the airline was regulated
to begin with was because of a chaotic condition that existed, and the
Congress gave the Civil Aeronautics Board a dual mandate, the first
of which was to promote aviation services in the public interest
and, at the same time, to protect the carriers from each other.
So, in each case, when a new entrant wanted to go into the business,

the CAB was always faced with this dilemma of having competing
carriers already with a franchise to operate, saying that if this revenue
is diverted from me, it will be contrary to the public image and, as a
consequence, there has been virtually no new entries in the transport
field.
Now, this becomes a very telling remark today in the situation you

have in the deregulation or regulatory reform of passenger travel
because, in essence, the essential argument that differentiates that sit-
uation from what we are engaged in, is whether there is a finite num-
ber of air passengers that can be enticed into the air by lowering of
prices and, in turn, can make a number of carriers in the market and
improve the public image.
From my personal opinion, that is not the case, that there is fair

number. When it comes to the movement of goods by air, however, I
commend to your attention that less than 1 percent of all transporta-
tion revenues expended in the United States are expended on air
transportation, and that the largest single inhibitor toward develop-
ment of a more industrial air cargo system has been archaic regula-
tions, and that if carriers were given the freedom to correspond to this
type of need, they would engender substantially greater revenues.
Now, in the hearings today, there has been a lot of misinformation.

One, for instance, on the subject of section 401.
Our research indicates that an exemption from section 401 ex-

empts Federal Express or any other carrrier from one requirement
and one requirement only, and that is to hold a certificate of public
convenience and necessity.
If we were to apply under H.R. 15302, we would be required,

commmensurate with the granting of that exemption, to file tariffs
for our entire system

' 
notjust for the large aircraft version at all. We

would be exempted, however, from the three points of the existing
passenger regulations.
One is routing restrictions, which clearly are not the interest of

cargo shippers, and it is exactly why the airfreight forwarders have
been able to prosper when domestic direct carriers have floundered
in making a profit.
The second of which is the points served limitations that the CAB

would impose upon us.
And the third of which we would be exempt from certain marginal

requirements elsewhere in the act that are not significant.
That one point has clouded the issue here, and I think it is strong.

There is another one that you (Mr. Breed) wanted to address.
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Mr. BREED. Mr. Chairman, there was some uncertainty developed
this morning with respect to what the Board's powers are.
What I would like to do is see if I can dispel that confusion by

reiterating briefly what H.R. 15302 or Congressman Milford's bill
would do.
That is the morning after that bill, either one becomes law, Federal

Express will have no authority that it does not now hold. Not any.
The CAB will have slightly -broader exemption authority to grant

to an all-cargo operator, which would include Federal Express or
any other one relief pending the certification process. And it is
just as vital to stress to you that the objective of this bill is not a special
favor for Federal Express. It is not even any special favor for all-
cargo operators. It is a means to permit the CAB to have an orderly

process in certification while the business is not forced to shut down
or be artificially repressed during a 2- to 6-year interval while that
process is underway.
The chairman indicated, in response to Congressman Milford's

question, that he thought he would complete our case in 1 year to 18
months, and I would add that we would fervently hope so. But your

record is, Mr. Chairman, that they have taken 5 years or longer on
two cargo cases which he noted were of vast significance.
The usual CAB case involves anywhere from 1 market to 23

markets. Our case will involve 6,700 markets approximately. It is
going to be an enormous case.
Mr. GOLDWATER. HOW many?
Mr. BREED. 6,700 markets. Every carrier that now provides certifi-

cated service in the country will, in one way, be affected by the

Federal Express certification case, and my guess is it will take a while
for the CAB to sort that out.
The other point, in the interest of clarification before returning

it to Mr. Smith for his direct testimony, is the point that Mr. Smith
addressed, and that is it is vital that you understand that under Mr.
Milford's bill Federal Express can only get exemption from the
certification requirements but not from all of the other require-
ments about which Congress and this subcommittee is properly con-
cerned, such as tariff filing, fitness, all the rest of that, the com-
pany continues to be subject to.
On that point, I would rest, and we would respond to any questions

the subcommittee may have.
Mr. SMITH. I would like to read now my prepared statement. I

will cut it as quickly as possible.
I would just point out, Mr. Chairman, and this is my personal

opinion, it appears to me that the Congress has three legislative
functions.
The first is to have the wisdom to leave those functions adequately

and fairly regulated by the free market to the aggregate genius of
the .A mericsn free enterprise system.
To move decisively to regulate those areas of our national life which

require oversielt to insure the common good and the equitable treat-
ment of nil citizens.
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I might point out that nothing we have seen would lend credence
to the thought that the air cargo market or the movement of goods by
air meets any of those two tests.
The third, finally, and perhaps most important, is to have the

courage to modify and modernize the law when it becomes obvious
that time and technology have rendered statutes obsolete or even
repressive.
In our rapidly changing society, the success of the Congress in

this latter regard may well be the test of whether our system con-
tinues on the remarkable course of the preceding 200 years. These
actions will not be easy, nor without controversy, for the history of
mankind is literally a chronicle of the battle of progressive thought
and action against entrenched and vested interests which have been
established under the old order.
This subcommittee faces such a test on the legislation at hand. For

months, the Congress has examined in detail our air transport system.
Competing views and theories have had their chance to be heard. We
have learned that our passenger transport system is by far the finest
in the world but, even so, there are those who think it could be even
better. The forecast results of major changes continue to be hotly
debated.
Within the record, however, is one type of service within our do-

mestic air transport system which has incontrovertibly been reduced—
all-cargo service. Official records verify that all-cargo flights have
both been reduced and further concentrated in but a few major
markets.
There is attached to this an appendix which gives for the past 5

years the record of all of the all-cargo services provided on a scheduled
basis by the scheduled certificated trunk and regional service carriers.
I would like to reiterate that the above statement is not speculative—

it is a matter of uncontested fact.
It would appear then that there are two questions which this sub-

committee must then answer. Is there a need for more all-cargo service
is this in the public interest ?
And, second, if so, what should Congress do to encourage the provid-

ing of such service?
In previous testimony, a compendium of which is attached for the

record, we have shown why people need and use air cargo services
the physical characteristics of the traffic moving in this type of com-
merce and the services which have and are being offered.
The major points, we believe, are as follows:
One: The movement of goods by air, due to inherently different

requirements than those of air passengers, is a totally different busi-
ness than passenger carriage.
And therein is the basic failure of existing aviation law.
Two: Outdated, passenger-oriented, regulations and CAB doctrine,

have restricted the development of all-cargo services really needed by
air shippers and have simultaneously reduced potential demand for
such services and forced traffic into the passenger-designed system.
Three: The air cargo system is a supplementary, rather than pri-

mary, transport mode and as such, heavy-handed regulation is in-
appropriate and regressive.
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The reason the CAB has not been able to decide on the domestic air
freight investigation is because the incentives for people to move
goods by air are so complex and so value-of-service oriented, that there
literally is not any standard that the CAB can rationally apply with-
out prejudicing against one shipper or the other. And I commend to
your attention—and when you talk about the consistency of the CAB,
2 days ago, the Flying Tiger Line was turned down in a rate request,
which was basically operationally motivated as being discriminatory,
and yet the CAB, on a daily basis, allows the over-the-counter markets,
the Delta services to be priced on a strictly value-of-service basis.
There is no way you can justify being paid $25 for a 1-pound package

on a combination aircraft. It denies Board logic in passenger or Board
regulation, but there it is for all to see as the inconsistency.
Four: Federal Express' remarkable growth is living proof that

such services are needed by the public.
Five: The goods which move by air, although a small percentage of

the total volume of activity commerce, are inherently the most critical
and valuable items moved in this Nation.
We, and thousands of shippers, have contacted Members of Congress,

imploring that you move promptly to liberalize Federal law to permit
rapid improvement in all-cargo services. The opponents of this bill,
the ATA and the Flying Tiger Line, have countered with the argu-
ments that the system, as currently structured to meet the public need,
is perfectly adequate and, second, that diverson of traffic from the
combination system is an evil of and by itself.
The first argument is belied on every front.
For instance, the Air Freight Forwarders Association—and I would

like to point out that their members tender to the airlines over 40
percent of all shipments to the airlines—testified in the Senate on
August 3, that "adequate overnight all-cargo airline freight lift" is
for the forwarders an overriding fact of economic life and, indeed,
economic survival." Moreover:
* * * the massive erosion of overnight all-cargo service by the scheduled

certificated carriers * * * has become so serious and threatens to become even
so much more critical, that an expedited grant through the exemption process,
pending a hearing on a certificate application, may be the order of the day.

Emery Air Freight—and this probably upsets Federal Express more
than anything else—the largest and most prosperous of the air for-
warders, has even felt compelled to organize its own all-cargo airline
on a charter basis to overcome this service deficiency.
To our knowledge, Mr. Chairman, Emery Air Freight, prohibited

from operating airfreight directly, will within the next 6 days put in
a system exactly of a type that Federal Express requested to the Civil
Aeronautics Board more than a year ago.
Mr. ANDERSON. Mr. Smith, I hate to interrupt, but we are in the

middle of a quorum call. We have 6 or 8 minutes to go.
So we will recess at this point and pick you up where you left off.
[ Short recess.]
Mr. ANDERSON. The meeting of the subcommittee will come to order.
Mr. Slum. I was speaking about Emery Air Freight having an-

nounced that they were going to put in a hub-and-spoke transport
system, which is patented almost identically to that of Federal Ex-
press, and chartering on a daily basis, which is, in essence, the exact
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same operation, subject to the legal differences that I have just
described, that Federal Express requested in its application for five
DC-9-15 aircraft over a year ago.
The appendices to my statement bear overwhelming evidence to the

reduction in service which has occurred and, more importantly, attest
to the almost desperate public need for this type of service. One, a
random sampling by experts and people in the airfreight forwarding
business as to the quality of the service is now available, and the second
of which is a record taken from the official Federal statistics about the
supply of all-cargo service.

Federal Express has suggested several modifications to this bill
which, if enacted, would further broaden the CAB's scope in authoriz-
ing more all-cargo service, and which would assure equitable treatment
to all qualified carriers in terms of tariff filing and reporting
procedures.
It should be pointed out that those who oppose this legislation would

have exactly the same rights as Federal Express in applying for ex•
panded authority.
Under this regime, the answer as to what the public did and did not

need would be provided, as it should be, in the acid test of commercial
competition. If combination service is really adequate for air shippers'
needs, despite this overwhelming evidence to the contrary, expanded
all-cargo service will be rejected by the marketplace.
As to the argument of diversion, we would point out three basic

facts:
Air cargo revenues account for a relatively small share of the certif-

icated industry's total revenues.
With less than 1 percent of all intercity freight-ton-miles moving

by air, healthy competition and increased service could not help
but expand the total market available to all carriers, Significantly, one
of the major points of debate as to major regulatory reform of air
passenger travel centers on whether there is a finite or expansible
demand for air travel. In this case there is absolutely no question that
significant inroads can be made in developing air cargo if there is the
opportunity to do so.
Lastly, the airlines' diversion argument has no validity as to public

need. If this country were governed by such a theory of entitlements,
the airline industry should be forced to "give back" all of the pas-
sengers to the railroads for, by becoming the most predominant com-
mon carrier mode of intercity travel, the air transport industry surely
"diverted" many rail passengers and eventually led to the demise of
most rail travel.
In this case, as in the above, the activities of Federal Express and

other carriers' activities under this new legislation would be a system
improvement which had been dictated by the public need.
In this regard, the true issue comes back to my opening remarks.

Faced with an unmet public demand and minimal dangers in authoriz-
ing energetic companies to try and meet that need, what will you, our
elected leaders, do about it?
Will you, in fact, listen to the voices of thousands of individual

shippers, or will you succumb to those few who would preserve the
status quo—regardless of its clear failure to meet the public need?
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Will you allow this basic fact to be distorted by obtuse and self-serv-
ing arguments that attempt to divert your attention from the true issue
at hand—the best interest of the American public?
In this regard, Mr. Hoffman, chairman of the Flying Tiger Line, at

earlier hearings before this same subcommittee, probably stated it best

when he said, and this is, of course, what you should make your deci-
sion on, "The only legitimate aim of regulatory change in air cargo is
to improve service to the shipper."
Who can argue that this bill, with perhaps slight modifications, can

do anything but just that?
We at Federal Express believe that passage of this legislation would

clearly be in the public interest and in our own interests as well. We
further believe that those who oppose it seek refuge in the current regu-
latory environment, not only because it serves their private interests,
but also because it is a powerful weapon, o: and by itself, in preventing
the open competition which has served the American public so well.
The will to change that which is out of date and not in keeping with

the public good, in spite of strong and entrenched interests, has been
brought to the test many times before. It is not a light nor easy task.
A paraphrase of one of Thomas Jefferson's more telling remarks
focuses on this issue:
Prudence, indeed, will dictate that (laws) long established should not be

changed for light or transient causes and, accordingly, all experience hath shewn

that mankind are more disposed to suffer, while evils are sufferable, than to

right themselves by abolishing the forms to which they are accustomed.

In this regard, the change you deliberate today, while not a burning
issue of interest to the general public, and the way in which you decide,
may speak volumes on this Nation's ability to adapt to the future by
the progressive actions of its leadership.
With confidence that your decision as to which course of action to

take will be an easy one, we look forward to the prompt passage of
H.R. 14623, or any other legislation which makes the Federal Avia-
tion regulations correspond more to what the basic needs of the
shippers of the United States are.
I finally would like to point out, Mr. Chairman, that we at Federal

Express, for the record, do not wish to inhibit, limit, or have any un-
fair advantage over any other carrier.
Quite the contrary, we encourage any and everything that you can

do to develop more competition under appropriate regulatory regimes
for the movement of goods by air.
In fact, in meeting previously this spring, we have even acknowl-

edged the fact that because of our unregulated environment, we have
been able to do things that other carriers perhaps might have wanted
to do, although I seriously doubt that, in my own opinion, because I
do not think they proceed in the market the (way we did, and we would
even be willing to go in the penalty box while they catch up. That is a
profound statement from a company that has a very small net worth.
It took us a lot of money to get where we are, because we had to put

a system in place to meet the true needs of the airfreight shippers.
But something has to be done, Mr. Chairman, and we urge you to care-
fully review this legislation or similar type of legislation to correct a
legal impediment to the providing of service which we think is very
much in the public interest.
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Thank you.
Mr. ANDERSON. Thank you, Mr. Smith, Mr. Bass, and Mr. Breed, fora very fine presentation.
There was one point I was not exactly clear on, and maybe you canhelp me. That was your problem with the Emery Freight situation.You say they are going to do what you were refused the right to do.Would you go over that a little bit?
Mr. Skarn. Mr. Chairman, Emery Air Freight is an indirect aircarrier under the law, commonly referred to as an airfreight for-warder. As such, they have a legal prohibition against engaging indirect air transportation or operating aircraft and, at the same time,which is indisputable under the law, they have the right to charteraircraft.
Now, for years, the word "charter" generally connoted an ad hoc oran irregular type of service. But over the past few years, the air-freight forwarders have begun to charter, on an exclusive basis fortheir own use, aircraft that run on a regular schedule every day bring-ing somewhat into question, are the forwarders, in fact, engaging indirect air transport, or are they not?
Now, the administrative law judge, in the domestic airfreight for-warder charter investigation, recommended that the forwarders haveeclectic authority to charter when and where they want.
Responding to the reduction in overnight air transportation whichEmery believes, contrary, perhaps, to the Air Transport Association,very strongly is what the public is really buying primarily when theybuy air cargo services, faced with this reduction in service by the cer-tificated, scheduled carriers, has announced that they will put in ahub-and-spoke system using a variety of different aircraft sizes up tothe same size as the hC-8. This is much beyond the point that werequested previously in the DC-9 or 727. They will put in place asystem virtually identical to Federal Express except they will beusing third parties to fly the aircraft. They will have third-party over-head-and-profit margin, and be doing exactly the same thing thatwe want to do.
Mr. ANDERSON. Will they have the pickup and delivery service?Mr. SMITH. Yes sir.
Mr. ANDERSON. :And they can legally do that?
Mr. SMITH. What? Emery Freight does? They have pickup anddelivery services?
Mr. ANDERSON. Will they have pickup and delivery service?
Mr. SMITH. Sure, they will.
Mr. BREED. Mr. Chairman, your question was can they legally do it.We think there may be
MT. SMITH. No.
The chairman's question was can they offer pickup and deliveryservice.
Mr. ANDERSON. Can they do this under the present law?
Mr. SMITH. Mr. Chairman, we have reviewed this question at some

great depth, and we believe, in fact, they can do it.
The Emery Air Freight has made the statement that one of the

overriding reasons that they are confident that they can do it is that
they have in their possession, and this is hearsay, reported to us, letters
from the certificated scheduled air carriers where they have requested

4r,
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nighttime lift for their customers' needs. And it has been denied from
the other carriers by saying that they will not put it in place.
It is our opinion, yes, sir, that they probably will be able to do it.

And to our knowledge, they are moving full bore ahead in putting that
system in.
Mr. ANDERSON. When you commenced operations in 1973 as an air

taxi operator, did you envision need for large aircraft in the future?
Mr. Swim. Mr. Chairman, in 1973, when we first went into business,

the circumstances were substantially different, due to one basic reason,
and that was the price of fuel.
The market at that time was growing at a compounded growth rate

of 17 percent compounded annually, and I commend to your attention
that the airfreight markets today, in terms of number of shipments,
is just approaching the same level that it was in '1974.
We believed at that point in time that we would eventually get into

large aircraft operations on a selected basis, but due to the economics
that were available at the time, we would have a much longer period of
time to prosecute any type of regulatory application than had been
currently the case, because we are faced with the same proposition that
any other transport company faces today, and that is that with the
high cost of energy you simply have got to put the maximum amount
of payload per trip carried, or keep the energy intensity per unit car-
ried commensurate with the maximum efficiency and still retain the
service that the company is buying.
Mr. ANDERSON. When did you realize that large aircraft would be

needed to improve your operations?
Mr. SMITH. We realized that, Mr. Chairman, beginning in the first

part of 1974, and watched the situation become more inefficient as we
went forward, and we applied to the Civil Aeronautics Board in
September 1974 for an exemption to the title.
I think—September 1975, I am sorry.
Now I think it is significant to the state of mind that we had at the

time. I,Ve felt two things very strongly. One, the Congress had in-
tended that the CAB mandate was to promote air transportation
in the public good, and that because we had obviously shown that there
was some public good, or we would not be getting all the traffic that
we did, and, two, that the CAB did have the power to grant such an
exemption.
In fact, in our own mind we were flying those airplanes, but since

that time we have become a little more sophisticated.
Mr. ANDERSON. When you saw the need for large aircraft, why did

you not apply for a certificate at that time?
Mr. SMITH. Mr. Chairman, the Federal aviation regulations in this

country are basically deficient in two primary areas as it applies to all-
cargo transportation. The first of which is that Board precedent, and
section 401(e) (1) , the main point requirement, prohibits an all-cargo
carrier or direct carrier, from operating the same way the airfreight
forwarders do, which is nationwide, contiguous authority.
The routing restrictions commonly used by passenger transportation,

and the diversion theories that have been used so successfully in the
past to defeat new entry applications are simply at odds with what
the consumer needs, and there is a living example of that, again, as I
said, in the airfreight forwarders.
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The second thing that is a very real impediment to a certificate
application, in our mind, is as is generally agreed by Flying Tigers,
and the experts, and there are many comments in the back that you
can reference this material and read it. Airfreight is a supplemen-
tary system and is primarily service oriented, it is value of service that
determines whether consumers will use the service or not, and as such
it absolutely does not lend itself to heavyhanded rate regulation.

It is for those two reasons, I think, that if you look at the record
of domestic all-cargo operations, you will find they have been
unsuccessful.
So with Federal Express, looking at a certificate, as a very small

icarrier, how could we expect to go n and get the type of authority
that we know that our shippers actually require under the existing
law?
That is the awful "Catch 22" of the current situation.
Mr. ANDERSON. When the CAB denied your application for an

exemption in December 1975, the Board stated, that: "The Board stands
ready to give prompt and careful consideration to any appropriate
application that might be filed by Federal Express" for a certificate.
As I understand it, Federal Express has not yet filed a certificate

application.
Can you explain why you have failed to do so?
Mr. &maim I think you answered the question better than I could,

Mr. Chairman, by the question that you asked.
The Civil Aeronautics Board has been sitting on some applications

for 5 years up there and as best we can tell, we see no particular evi-
dence that an expeditious hearing would be held on certification, and
more importantly, the length of time involved in the certification is
not the heart of the matter.
The heart of the matter is the deficiency of the Federal aviation

regulations in failing to recognize that the movement of goods by air is
a totally different public demand than the movement of people.
So even if you applied under those regulations, and even if you got a

certificate in a short period of time, it is very, very likely that the Civil
Aeronautics Board would impose the diversion theories, the routing
restrictions, and the unrealistic pricing constraints that have led to the
poor record of all-cargo service in this country.
Mr. ANDERSON. But does not the bill that we talked about imply that

you are going to be operating under the certificate at some time?
Mr. Smrrx. Mr. Chairman, it does, but I would hark back to the

same point I made to the Senate.
The bill that we are supporting here today is an utter compromise

on the part of Federal Express' belief.
In late spring we attended a meeting with all of the all-cargo car-

riers, right here in Washington, and at that point we urged that
legislation be introduced that would solve those two basic problems
that I just mentioned to you there. The area type of authority, and the
heavyhanded regulation.
We could get no support, whatsoever. We talked to every air carrier.

We talked to the Air Transport Association. We could not get any
support for it.
In fact, the reason that the word "initial" was in the first bill, which,

of course, we tried very hard to move, was in response to what was--

•
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what we believed was a major objection on the part of the ATA, that
if we would scale this down so as not to be an all-pervasive change,
that perhaps they would not be as vocal in their opposition.
As it turned out, either our communications were misunderstood, or

whatever the reason, there was some considerable vocal opposition:
Now, if this bill were passed, we would, in fact, apply for a certifi-

cate. Our board of directors voted and gave the authority to apply for
• a certificate, assuming that this legislation passes, approximately 10

days ago.
But at the same time we would either use the certification process,

or we would try to talk the Congress into recognizing that those two
basic deficiencies in the law should be changed for future good of the
American shipping public.
Mr. ANDERSON. The main problem which H.R. 14623 deals with is

the slowness of CAB proceedings.
Would it not solve the problem to pass legislation requiring the

CAB to decide certification cases, say in 1 year?
Mr. SMITH. Well, Mr. Chairman, that would be obviously a help.

No question about that.
But again, it does not go to the basic heart of the regulatory de-

ficiency, which is the type of routing and area authority needed by
direct all-cargo carriers, which is proven by the success of the air-
freight forwarders who had that type of authority.
Mr. ANDERSON. Neither does the bill we are talking about.
Mr. SMITH. I understand that, sir, but obviously we have 3 weeks

left in this congressional session.
It is just like I told Mr. Barnum, I walked out there and I said, I

agree with everything that you said. But I also realize that the chances
of legislation are that pervasive, which truly ought to be done, passing
in this session of Congress are nil.
Mr. MILFORD. Will the chairman yield on that point?
Mr. ANDERSON. Yes.
Mr. MILFORD. This limiting for 1 year gives me some concern, be-

cause it would also limit the right of others to question during a
hearing process, particularly in a complicated case, it would be a
danger here.
In this case, rightfully, it should be heard, and it was intended by

CAB that they would be heard.
In counterlegislation, I fear you would inhibit some carrier interests.
Mr. ANDERSON. I have some more questions, but I will hold them

until we go around the room.
Mr. Hammerschmidt ?
Mr. HAMMERSCHMIDT. I would like to yield to Mr. Goldwater. I

yield my time to Mr. Goldwater.
Mr. ANDERSON. Mr. Goldwater?

• Mr. GOLDWATER. Thank you, Mr. Chairman.
Mr. Smith, are you a publicly held corporation?
Mr. SMITH. We are not, sir.
Mr. GOLDWATER. You are a closed corporation?
Mr. SMITH. We are privately owned. We have a number of different

shareholders, but it is simply not listed on the stock exchange.
Mr. GOLDWATER. Are there foreign investments?
Mr. SMITH. There is a very small foreign group 
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Mr. GOLDWATER. I understand this piece of legislation would allow
you to purchase aircraft, and then after you purchase those aircraft,
the CAB would then hold hearings and make final determination.
If they make a negative determination, are you telling us that you

are willing to take that kind of financial risk?
Mr. SMITH. Certainly, and the risk is not that great.
Mr. GOLDWATER. The failure of all-cargo service in the United

States has basically made a plethora of relatively small cargo jets avail-
able on any type of lease basis you want?
Mr. SMITH. Month, 6 months, 1 year, what have you; 727-100 air-

craft, which are all being phased out in favor of 727-200 aircraft,
which have a better seating capability, but the same operating costs.

Braniff has 4 for sale, Northwest has 1 dozen for sale; Eastern has
offered to us 3 immediately, and 32 others, you know, as rapidly as the
time goes. If the CAB turned down our request, what difference would
it make?
But I think if I might, sir, there is a very interesting thing here.
It is my understanding that the Flying Tiger Line has been re-

questing, for some time, to be able to get fill-up rights when they stop
in Anchorage, and they run a flight through there every single day.
To me, this is the same thing, I am sure, of the Flying Tiger man-

agement, that this would drive me insane.
Let us say that H.R. 15302 did pass, and the Flying Tigers did apply

for an exemption for fill-up rights through Anchorage. They would
still be subject to the tariff, because they are exempt only from section
401, which is the certificate—let us say the Flying Tigers got out of
the market, and they made more money, and traffic was generated,
would the public interest be shown, or would it not?
Obviously they have done something, or people would not be ship-

ping on them. They have done something in the public interest.
Mr. GOLDWATER. If you acquire these aircraft, and I understand you

are talking about DC-9's, larger capacity 
Mr. SMITH. Or 727's.
Mr. GOLDWATER. How do you plan to use those? How do those fit

into the scheme of your schedule?
Mr. SMITH. Well, Mr. Goldwater, as we supply for you, and I com-

mend to your attention, on June 9, in testimony before, I believe it
was the, no, it was this subcommittee, not the joint hearings, in this
document it gives, basically, an idea of how we use the aircraft, but,
specifically, we would take those routes wherein we are flying wingtip
to wingtip, part 298, eligible aircraft, and we would replace those air-
craft on those routes by larger, more unit-cost-efficient aircraft, such
as the DC-9's or the 727.
Then if the exemption permitted it, we would take our small part

298 aircraft, and we would add additional service to small cities, be-
cause we believe very strongly that the backbone of our business is
being able to offer nondiscriminatory, or exactly identical service be-
tween, for instance, Jacksonville and Moline, as we offer between Los
Angeles and New York. That is the reason that we have flown to the
points that we have.
Mr. GOLDWATER. Would you utilize these aircraft bypassing

Memphis?

ts
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Mr. SMITH. No, we would not. They would go right through
Memphis.
Mr. HAMMERSCHMIDT. Would the gentleman yield on that point?
Mr. GOLDWATER. Yes.
Mr. HAMMERSCHMIDT. Mr. Smith, in previous testimony before this

subcommittee, I believe you said that 80 percent of all air shipmentsare originated and destined to cities other than the top 25 markets.
ATA does not agree with that. Would you comment as to how you
developed your information?
Mr. SMITH. Mr. Hammerschmidt, I would be delighted to commenton that.
I believe that you are referring to a letter that the ATA. wrote, whichwe have seen. It was addressed to Chairman Anderson. Specifically,the ATA, which I have very vehemently disagreed with because it is

journalistic license of the worst sort, put in the quotes a number ofissues some of which were exact quotes, and some of which were never
uttered by me.
Now, specifically what I said in that particular case was that our

records indicate that 80 percent of Federal Express' traffic is either
originated outside of, or in destined to a point other than the top 25markets and that those 25 markets are the only markets which receiveany certificated all-cargo service.
Now, our traffic statistics will, I will be happy to submit to you,and I would like to reiterate again that I am under oath, indicatesthat 85 percent of the enplanements that we make from the airports,

are either originated at airports on our system, other than those top
25 markets, or they are destined to points other than those 25 markets.Far more importantly to that, a little over 15 percent of all the
volume that Federal Express carries to those airports, because we can-
not expand any further in the small cities, are then trucked by cartageagents to another point.
At least 15 percent of the business that we enplane in our total sys-tem is brought in by truck from a point 75 to 100 miles away, which

we would like to serve by air. So well over 80 percent of our traffic isoriginated, or destined to points outside of the top 25 markets.
Now, in response to the ATA, if the only way to get across the At-

lantic ocean was to have one Queen Mary going across the thing, you
would have 100 percent of all the traffic traveling on the Queen Mary.
So, in our opinion, the fact that all-cargo service takes place between

the top 25 markets, and 60 percent of all combination services takesplace through there, the fact that 70 percent of the ATA traffic (roesto those 25 markets, does not prove a doggone thing, except that iswhere they have offered the service.
Mr. HAMMERSCHMIDT. I thank you for clarifying the record.
Mr. GOLDWATER. Mr. Smith, you seem to advocate freedom of entry

in pricing as the ultimate solution to this dilemma.
• How would you avoid cutthroat competition?
Mr. SMITH. Predatory pricing. I would—you could keep two limita-

tions, predatory pricing and discriminatory pricing, but you ought to
have the ability within certain regimes to price your service.
In the case of cargo, you see, there are a lot of different decisions that

go into the purchase decision that does not go into the decision that
a passenger makes.
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For instance, you and I, if we want to go back to your home district
in Los Angeles, unless we are on some leisurely vacation, there is not
much discussion whether we are going to go by bus or airplane. It is
the primary transportation system.
But unless you talk to somebody about his distribution needs, there

is a real set of alternatives that he can use.
One, he can simply inventory all the parts and pieces that he needs

in Los Angeles, and not ever have to ship by air.
Two, he might have truck service, or combination service, whatever

the case may be.
So the ability to eclectically offset different types of expenses for

the airfreight shipper is a Teal key to the business, and again it is so
ridiculous to me, is that you have, on the one hand, the airfreight for-
warders—OK, which really interphase with the customer in 50 per-
cent of the cases with virtual rate freedom.
There are very few examples of an airfreight forwarder being

turned down, but many cases of an airfreight -forwarder coming in
for pricing and being denied by the Board, as was Flying Tigers, as
reported in the Daily a couple of days ago.
That inconsistency in applying standards on capacity cost, and what

have you, to me, are somewhat dichotomous, to say the least.
Mr. Golinvv-ATER. I have one last question.
If you flew up to this high capacity aircraft, and you are granted

this exemption, under FAA regulations, you would have to move up
from parts 135 to 121.
Are you prepared to do that?
Mr. SMITH. Mr. Goldwater, we already operate under part 121. There

is a difference, there are different stratas of part 135. Part 135.1 applies
to aircraft that weigh less than 12,500 pounds, and aircraft above that
size follow under FAR 135.2.

All FAR part 135.2 does is refer you over to part 121 as they
apply to supplemental air carriers.
The only difference between supplemental air carriers and the cer-

tificated trunk is that the trunk carriers use dispatchers and the
others use flight followers. We already operate under part 121, and
just, I might add, I just got a SWAPS inspection by the FAA, and
got tremendously high marks.
Mr. GOLDWATER. Thank you very much.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. Mr. Smith, there has been a lot of testimony from

previous witnesses concerning steps to prevent competition with exist-
ing certificated air carriers.
The story goes that:
It is not in the public interest to dilute the meager profits of existing air

carriers by allowing additional competition when there is already excess capacity

in existing aircraft holds.

Now, generally, I agree with this concern.
As the author of this bill, my intentions were to establish a mech-

anism to allow small carriers to continue normal growth, serving
small cities that are not normally served by certificated air carriers.

Further, I was attempting to establish a mechanism that would
allow new and innovative services that were not previously being: per-
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formed by any certificated air carrier, and where the public interest
itself was involved.
Now, in this regard, let me ask you a few questions.
While I do not want to dilute markets already served by certificated

carriers, I would like to see additional services being provided the
shipping public.
I happen to believe that we are not even touching it yet, as far as

what capabilities we have in air cargo.
How much of your present business would be "new" business?
In other words, how much of your, business has been generated as

a result of serving shippers that were not using air cargo before?
Mr. SMITH. Mr. Milford, it is our opinion, based on indepth re-

search with our customers and interviews and focus group sessions,
that approximately 30 percent of the volume that Federal Express
carries, and this year it will be about 5 million packages, has been
put into the air, where heretofore it would have been inventoried at
a branch location by a company at tremendous carrying cost expense.
We know from many of our customers that they save literally mil-

lions of dollars, because for the first time they are able to get total
nondiscriminatory overnight service between any point in the Federal
Express system.
Again, that is our opinion, in what we believe to be the facts, from

what our shippers have told us.
Mr. MILFORD. Are you now serving cities that either have no cer-

tificated air carrier service, or that are served by less than two cer-
tificated air carrier flights per day?
Mr. SMITH. We are serving—I do not know about the two flights

per day. I can answer to the fact that we serve 73 airports, and that
the record appended to our testimony shows that there are currently
25 airports in the United States receiving certificated all-cargo
service.
Now, I would like to expand, if I might, Mr. Milford, on a couple

of your points.
On the subject of diversion, the major thing I tried to get across is

that the needs of the airfreight shippers, as to time of flight departure,
handling discipline, are wholly different than the disciplines required
for passenger operations.
So to me the argument that we are diverting traffic from the sched-

uled carriers is very much akin to that pocketful of examples that I
just gave you vis-a-vis what I feel the airlines ought to do on that
argument to the railroads.
They ought to give all the traffic back, because they diverted that

traffic away from the railroads and the question is why? Because the
air transport industry was offering the shipper an improvement, or
something better than what he perceived to be available in rail trans-
portation.
We have never made any bones about the fact that a great percent-

age of our traffic has been taken away from the airlines, either directly
or from the forwarders, or from REA Express. But I assure one com-
ment that has been made against us, our success has been because of
REA's demise, is totally incorrect. It was locked in a long time ago, by
poor management, by a decision to seek airfreight forwarder rights,

78-255--76-----5
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and by the inability for them to get the type of service from the cer-
tificated carriers.
So we know for a fact, in the vast majority of traffic lanes, Federal

Express offers door-to-door delivery of packages, there is no way to
duplicate that service.
Mr. MIIXORD. If an exemption, such as proposed in H.R. 15302, were

to be granted, would that allow you to serve additional cities under
your setup?
Mr. SMITH. We would certainly move forthwith to serve additional

small cities, yes, sir.
Mr. MILFORD. Would these cities normally have certificated service?
Mr. SMITH. Again, the majority of them would have certificated air

service. None of them would have certificated all-cargo service.
Mr. MILFORD. Does Federal Express carry all types and weights of

air cargo?
Mr. SMITH. No, sir, we do not. We will carry only pieces that weigh

up to 70 pounds, and the shipment may be heavier than that, but no
individual piece is greater than 70 pounds.
Mr. MILFORD. Does Federal Express plan to extend its service into

carrying heavier types of cargo?
Mr. SMITH. Not on my watch, it will not. It is against the prin-

ciples of business.
Mr. MILFORD. The certificated air carriers are rightfully concerned

with the thought that Federal Express might apply for an exemption
under the provisions of H.R. 15302, to carry small packages to all
points in the Nation, using larger aircraft.
Then, after having received such an exemption, they fear that Fed-

eral Express would then begin carrying all categories of air cargo,
which would then bleed off business from their freighters and pas-
senger holds.
In your opinion, and your legal counsel's opinion, does CAB have

the legal authority to grant an exemption for you to operate over the
Nation, and at the same time limit the type of service you could pro-
vide under that exemption?
Mr. SMITH. I will let Mr. Breed answer that.
Mr. BREED. Mr. Milford, I was interested in your exchange with the

CAB on that point, because the Chairman seemed to be not responding
to you, that he has the power, or his Board has the power, under section
416(b), to restrict the grant of that discriminatory authority in any
way that they see fit.
He can impose rate restrictions, route restrictions, he can limit the

traffic availability, he can do anything he wants to, and he can, of
course, ultimately deny it. That point is central to an understanding
that the CAB retains the power to control the impact of the use of this
new law if it passes on the rest of the industry.
It is a very important point.
Mr. SMITH. I would say one thing that might be more instructive.
In Federal Express' draft application for a certificate, we asked for

that particular limitation.
Mr. MILFORD. In other words, Federal Expresg would be willing to

legally commit itself to operating under a minimum weight limita-
tion, the same limitations that your company now has, if given an ex-
emption, and CAB certificate?
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Mr. Smrril. We would request for a limitation in our certificate, so
that no individual piece of any shipment could weigh in excess of 70
pounds, a maximum.
But I would like to point out, Mr. Milford, as is also in this testi-

mony, to be fair, we believe that the vast majority of all airfreight
shipments are of that small physical characteristic.
Mr. MILFORD. If you take them in total, yes. But if you were to take

the load that Tigers would carry, I do not think you would find many
of them to be small packages.
Mr. SMITH. That I cannot speak to, Mr. Milford.
I know they carry many, many things that exceed that limitation.

Many things.
Mr. ANDERSON. Perhaps we ought to break here. We have a vote on

the floor.
Mr. MILFORD. I am finished, Mr. Chairman.
Mr. ANDERSON. We will come back in 10 minutes, 10 after 5 we will

convene.
[ Short recess.]
Mr. ANDERSON. The meeting of the subcommittee will come to

order.
Mr. Milford, had you finished?
Mr. ALLA/RD. Yes, sir, Mr. Chairman, I have no further questions.
Mr. ANDERSON. Mr. ?
Mr. MINETA. Thank you, Mr. Chairman.
Mr. Smith I am just wondering, we spent a great deal of time here

concerning deregulation, or regulatory reform. You have been very,
very successful in your endeavor operating under the air taxi exemp-
tion.
I am just wondering, would you advocate deregulation of the in-

dustry?
Mr. SMITH. In my opinion, Mr. Mineta, let me comment first on what

is just, as a student with no expertise whatsoever.
As a student of the passenger business, no, sir, I would not advocate

deregulation of that business at all, because as a primary transporta-
tion system it does not lend itself to the vicissitudes of free and open
competition. It is just too vital for the public.
It would seem to me what would be in the best interest of the air

carriers and consumers, there is some rate flexibility, because obviously
the inadequate ROT of the carriers, and they do have inadequate ROI
to replenish their equipment, is a serious problem.
Those aspects of air transportation that are supplementary sys-

tems—for instance, I believe that the differentiation between supple-
mentary and primary, in this case, is distance, not size of aircraft, be-
cause you are competing with an automobile, which is obviously cheap-
er than air transportation. Supplementary systems do lend themselves
to deregulation or freedom of entry and freedom of pricing, because
again you have a value of service.
There are x number of people that fly from Wisconsin to—which

is a successful commuter run, and if the certificates are there, DC-9,
I do not see why that carrier should be able to get Federal aid.
But Los Angeles to New York or Dallas, that is one thing. Now,

in the area of all-cargo carriage, the market, as it has, responded to the
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forwarders, for example, and as it has responded to Federal Express
from a basic economic theory standpoint, in my opinion, should be an
open marketplace with the subject of entry, some sort of fit, willing,
and ableness test.
Maybe the limitation of a reasonable number of competing carriers,

or what have you, and I think that that is what the market is telling
these people.
Now, there are two very real concerns on the part of the other all-

cargo carriers to that type of thing, which we do not share.
The first of which is how do you handle the necessary regulated

tariffs of an international movement—which we do not engage in, ob-
viously, except to a couple of points in Canada, which are virtually
the same as in the United States, but let us say the Flying Tigers in the
Seaboard does—as to a through rate.
You know, how do you handle one in the free market environment,

and how do you handle one in the regulated market.
The second is, how do you handle the tendering of cargo to combina-

tion carriers in the underbellies, and across subsidization of passen-
gers, one way or the other?
Those are two very real questions.
My personal predilection on that, again, going back to the testimony

which I presented on the 9th of June, if you look in the exhibit there,
there are a number of exhibits that show, for instance the United Air-
lines testimony before the Postal Committee, on what kinds of load
factors they get, depending on the time of day they depart, since air
pieces are small pieces, and the handling costs.
If you had a combination carrier that tried to compete in that mode,

they could give the air transportation away, and if they could not
provide that type of service that was being provided by an all-cargo
carrier, such as Federal Express, or Flying Tigers, the all-cargo car-
rier would win because the customer would buy the service, and not
the cheap rate in the vast majority of cases. But that is their concern,
and I cannot say that is not a legitimate one.
It is just one that we do not happen to share.
Mr. MINETA. If you were granted an exemption while operatina

larger jets, you would be operating the larger jets as unregulate
carriers.
In effect, in competition with regulated carriers. Is that

discriminatory?
Mr. Smrrx. Well, under the provision of H.R. 15302, as it has been

introduced, the exemption for us to fly large aircraft would entail us
immediately billing tariffs on a systemwide basis.
Now, if that is discriminatory, I do not think that is discriminatory.
Now, dependng on how the exemption read, I would say probably

that the Board would restrict the points that we could serve with those
large aircraft, or they might put further restrictions. They could cer-
tainly requires us to report in a more detailed fashion than we do now,
which we have no objection to, in all of the other requirements of
title 4.
Now, the one advantage that we might have that a certificated car-

rier would not have, is that we could then go and add additional points
with our small aircraft, at will. The certificated carriers would have
to come in and ask for an exemption to do the same thing, and it would
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appear to me that the Board should, as a matter of equality, give them
that right to do so.
I think it is one of the telling remarks of Mr. Barnum's testimony,

which I certainly do not have the experience of some of their other
noted persons in this industry, the inconsistencies of the Civil Aero-
nautics Board, they might give this carrier one thing, and this car-
rier another thing.
But I did think it was significant in the Senate testimony that Chair-

man Robson gave, that he said if this bill is passed we will take this
as a mandate from Congress that we should encourage all-cargo
transportation.
We certainly did not feel that that just applied to us, and we would

support any type of additional language in either the bill or the legis-
lative history that made it clear that this should be available to not just
Federal Express, but all types of carriers.
That to me would then be the only advantage that I know that we

would have, and I think I am right, is that we could add additional
points freely, without having to go back and get the authority to do so.
Mr. MINETA. Just out of curiosity, is Airborne Freight a freight

forwarder?
Mr. SMITH. They are an indirect air carrier.
Mr. MINETA. Now, do they charter?
Mr. SMITH. They do.
Mr. MINETA. Just as Emery Air Freight?
Mr. SMITH. Emery Air Freight, and I believe Schullman Air

Freight, and Burlington Northern, have all chartered aircraft in the
past, that operate on a regular schedule as per their wishes.
No one has done it to the extent that Emery is proposing in their

operation, that they are launching on September the 15th, if their an-
nouncement is correct. It has been two or three aircraft, or what have
you.
But again, that system is exactly duplicative of the system that

Federal Express would desire to operate, given whatever the indi-
vidual management decided the points, and what have you.
The one basic difference is that we do not desire to have the

simultaneous authority to fly big aircraft, and then tender to the
certificated carriers on a consolidated basis, which Emery would
have in both cases.
Mr. MINETA. Well, thank you very, very much, Mr. Smith, for your

very fine testimony, and for your effective planning and efforts in this
business.
Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Fary ?
Mr. FARY. Thank you, Mr. Chairman.
Mr. Smith, does Federal Express plan to expand into international

transportation?
Mr. SMITH. Mr. Fary, we would like to fly to some points in Canada,

and have an application on file there, and we would—might consider
in doing the same thing in Mexico. But we have no desire to fly in
the Pacific, South America, or Europe, and the reason we do not is
very simple.
The reason Federal Express has grown to what we believe will be.

$105 million in revenue, is that the kind of service, and the service
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pattern that we offer, gives the shipper a system which has beenpractically impossible to duplicate.
Now, once you start talking about international air cargo, eitherin the combination, or in all cargo, those same advantages do not apply.

We have very much looked at the possibility of tendering, on a joint
tariff basis with international carriers, traffic that we may pick up in
San Antonio, for instance, or Fresno, whatever the case may be, andsending it to Hong Kong. But we absolutely do not have any business
looking into that at the current time.
We can barely carry what is being handled, tendered to us today,

and we cannot carry what will be tendered to us in November or
December.
Mr. FART. If you were awarded in exemption, but your rates were

regulated, are you concerned as to whether CAB would allow you to
continue to operate under your present rate structure?
Mr. SMITH. We have some concerns in that regard, Mr. Fary.
We think that one of the things that we do, which would be very

difficult, what is called an aggregate tendered discount, where we give
the shipper a discount based on number of pieces that he gives us.
The second thing that we think would be difficult to get through,

would be the door-to-door rates, which are a great advantage to
us, and with that, I would like to append to the record something
that Senator Moss sent to the CAB, and it extolls the virtue of this
simplified understandable rate structure that Federal Express has.
So we are concerned about those two aspects of it. But we believe

that we could file tariffs with rates substantially in accordance with
the Board.
And as to aggregate tendered discount, I would point out to you that

Federal Express, in flying up to approximately 20 pounds, in most
cases, on a door-to-door basis, is cheaper than what the direct airlines
offer on an equivalent basis.
Once you get beyond that, from 20 pounds on up, the inefficiencies

of nationwide small aircraft operation on traffic lanes that suit them-
selves to better, more efficient aircraft, would bring those rates down.
So we would not lose a great deal by using the aggregate tendered

discount.
Mr. FARY. Thank you very much.
Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Smith, I have some questions here that we would

like to clarify for the record.
I would like to clarify the exact exemption authority Federal

Express would like.
One: For large aircraft, would the exemption limit the cities which

could be served?
If so, how many cities would be involved?
Mr. SMITH. Mr. Chairman, we would certainly, in our application

for the exemptions, specify the cities in which we anticipated operating
the large aircraft, and/or the points, bearing in mind again, sir, that
our—the fact that an aircraft comes from Los Angeles to Memphis,
there is traffic bound for the other 73 cities, and 10,000 communities We
serve, so it is not just Los Angeles to Memphis traffic, and we would
expect that the Board would impose restrictions on us to that effect.
We would volunteer those restrictions, because it would make the

Board's decision easier to grant us such an exemption.
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Now, in the case of those aircraft, as I mentioned just a moment ago
to Mr. Mineta, those airports that we're serving with small aircraft,
we would certainly have no objections to a restriction on us, that we

could not delete service to any points currently served, but we would

very much feel we would desire to have the ability to add additional

small points with the small aircraft that have been released from
the major traffic runs by the larger aircraft.
Mr. ANDERSON. For small aircraft, would there be limits on the cities

to be served, or would you retain freedom of entry and exit under
part 298?
Mr. SMITH. We would anticipate that we would, and again, going

back to the one advantage I know we would have over certificated car-

riers, is that we would very much like to retain the freedom to expand
to additional points.
But if that were a restriction imposed by the Board, as Mr. Breed

has pointed out, the Board has a perfect right to do so.
Mr. ANDERSON. Would both large aircraft and small aircraft rates be

regulated?
Mr. SMITH. Yes, they would, sir.
Mr. ANDERSON. How many flights do you have out of Los Angeles

daily?
Mr. SMITH. Our records in June indicate that we have, from the Long

Beach and Burbank Airports—let me confirm with our—six total at
the current time, Mr. Chairman. We will be adding the seventh again,

as we had to in May—during the month of September, to reflect the

additional volume.
Mr. ANDERSON. How much freight is each of those planes carrying,

on an average?
Mr. SMITH. Each of our aircraft carries approximately 5,600 pounds

when fully loaded, which is about an 85 percent load factor by weight

carrying capability, and it is 100 percent load factor generally as to

cubic space available.
Mr. ANDERSON. Capacity then is what, about 5,600 pounds?
Mr. SMITH. The capacity, absolute weight carrying capacity of the

airplane, is about 6,100, or 6,200 pounds. We are only able to get about

5,600 pounds onboard.
Mr. ANDERSON. So you have six flights from Los Angeles now. What

routes do each of those aircraft follow?
Mr. SMITH. One of them goes from—again, we serve both Burbank

and Long Beach, and each of those makes an intermediate stop.
One of them makes an intermediate stop at El Paso, I believe,

or Albuquerque---
Mr. BASS. Phoenix, Albuquerque, Oklahoma City and Memphis, gen-

erally speaking. Their combination would touch all of those cities.
Mr. ANDERSON. If you had the authority to fly a 727, what route

would it follow?
What would happen to those other points that were served?
Mr. SMITH. Well, we would put a large aircraft, let us say a 727, and

we would eliminate flying into the Burbank and the Long Beach

airports.
We would put one 727 in the Los Angeles airport.
Now, there is a very significant thing that happens with that, be-

cause our aircraft do not have nonstop capability, to fly from the west

coast to Memphis. We could actually depart the Los Angeles area, 2
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to 21/2 hours later than we currently can. We would have plenty of timeto get all of the traffic that we currently get in the Los Angeles areainto the Los Angeles airport, facilitated by the fact that the trafficis moving contrary to the rush hour traffic—going out of the centerof Los Angeles, and we would have—we anticipate four or five groundstations there to facilitate our pickup and delivery operation.The additional points that we serve by intermediate service, wouldcontinue to have the Falcon service.
Mr. ANDERSON. You would continue to have the Falcon service hit-ting Albuquerque and Phoenix, paralleling what your 727's wouldbe doing direct?
Mr. SMITH. Except for the fact that they would not go any furtherwest than Phoenix.
Mr. ANDERSON. How would they get things from Los Angeles toPhoenix?
Mr. SMITH. They would simply go back through the Memphis ter-minal, and be rerouted that way.
Mr. ANDERSON. They would be from Memphis to—
Mr. SMITH. Just like a telephone system, where you make a call tome in Memphis, and the call may go through Seattle, based on themost efficient use of the system.
Mr. ANDERSON. AS you know, part 298 permits you to use aircraftwith a maximum payload capacity of 7,500 pounds.
Under several of the proposals before this subcommittee, the maxi-mum payload capacity would be increased to 16,000 pounds for part298 operators.
Do you have any comments on this proposal?
Mr. SMITH. Yes sir, a couple of comments.
One, any relaxation of the part 298 regulations would be a help forFederal Express.
Primarily in the use of turboprop equipment in the large easternmarkets in which we are flying multiple small aircraft operations, likeChicago, and perhaps even New York, although that distance is sogreat.
There are no efficient jet-speed aircraft produced in the world todaythat carry a payload between 6,000 pounds and 16,000 pounds. Theydo not exist.
The second thing I would point out is, it is our pretty firm opinionthat based upon the legislative history of the act of 1938, and theFederal Aviation Act, as amended in 1958, and based upon the courttest which was made when the part 298 regulations were relaxed from12,500 pounds to their current 30-passenger or 7,500-passenger limi-tation, we very much believe that the Board lacks the authority toraise that exemption, unless you did it again by legislative action.That is where it would have to come from.
Mr. ANDERSON. If you had authority to operate five 727's, wherewould they originate?
Mr. SMITH. One would originate in the Los Angeles area, and oneflight would serve Minneapolis-'Chicago into Memphis, another flightfrom the Boston area into Memphis. Two flights would originate fromthe New York markets. All would go to Memphis.Mr. ANDERSON. How many aircraft do you presently have on eachof those routes?
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Mr. SMITH. Mr. Chairman, in June the company had from Los
Angeles into Memphis six aircraft. This is May 1976—I am sorry.
Six flights a day to or from Los Angeles to Memphis; from Min-
neapohs and Chicago, four flights a day to or from those markets.
These are aggregate flights both ways.
From Boston, three flights per day; from Philadelphia and New

York area, eights flights per day both ways.
I think it is important to realize that in December we are projecting

the Los Angeles area to grow to seven flights.
I left out one, sir. I gave you only four of the routes. The other

one would be San Francisco.
Mr. ANDERSON. Where do these aircraft stop en route to Memphis?
Mr. SMITH. At various points, Mr. Chairman.
Again I think we gave you the Los Angeles route. Where would

these aircraft stop?
Mr. ANDERSON. I am talking about how many aircraft you have in

each of these routes and where do they stop en route to Memphis?
Mr. SMITH. Well, in Los Angeles, Mr. Chairman, the intermediate

stops are in Phoenix, Albuquerque, El Paso, Oklahoma City.
From the San Francisco-San Jose area, the stop in Salt Lake City,

Denver, Wichita, and Tulsa. And the Chicago area and/or Min-
neapolis area, a number of different points depending on the month.
Mr. ANDERSON. What percentage of the freight do they carry out

of the point of origin?
Mr. SMITH. Are these aircraft flying out of the point of origin?
Mr. ANDERSON. Yes.
Mr. SMITH. Basically, these flights are almost 100 percent filled at

the point of origin.
Mr. ANDERSON. SO the stops along the way, they pick up very little?
Mr. BASS. They are fueling stops.
Mr. SMITH. Basically from the west coast they are fueling stops.
Bear in mind, Mr. Chairman, we do not have routes structured the

way a line carrier does, because none of the points on our system
have any particular affinity for each other, other than they make
a connection at that central redistribution point in Memphis.
One month, it may be routed via Lexington, Memphis, and the next

month with a totally different set of cities on one connecting route.
It is like a local trucking company operates, and not as an airline.
And this is what the basic secret of the business is.
I would like to say one other thing, Mr. Chairman.
One of the things that is ironic about the situation here, there

has been a lot of controversy or rumor to the effect that Federal Ex-
press in a very un-American way is going to go out and buy a bunch
of Brazilian aircraft. We went down and looked at a Brazilian air-
craft, of which there is no competing U.S. type made. I might point
out also that neither Beech nor Cessna, nor any of those chaps have
ever tried to sell us any of their aircraft.

Despite that fact, if there is no relief available under which Fed-
eral Express can apply to the CAB under a legitimate basis, and if
we take the advice of a number of people, we say we will just con-
tinue to be a part 298 carrier, albeit inefficiently, it will push us in the
direction of flying more part 298 aircraft.

Despite that, I wrote the Brazilians 2 weeks ago and told them
that we could not, in good conscience, do anything with them as long
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as they had a discriminatory embargo against U.S. products into that
market.
It has been rumored up here that we are buying some Brazilian air-

craft, and I just wanted to set the record straight. It is untrue.
Mr. ANDERSON. This is the Embraer?
Mr. Smrrir. Embraer.
Mr. ANDERSON. Your intention is not to buy those unless you can-

not get the law changed or something.
You have to get a smaller plane, is that the idea?
Mr. SMITH. Well, if we are forced to operate as a part 298 carrier—

and I would like to remind you again—
Mr. ANDERSON. How much bigger is the Embraer than the Falcon?
Mr. SMITH. It is not bigger. It is smaller.
The way we have been able to meet the traffic demands today, Mr.

Chairman, are to sublease DC-3's, Twin Beech's, and Leaflets, which
literally duplicate service in a number of our points that bleed that
traffic off into a regional system that we have developed up in the
Northeast.
So we would be forced into trying to do that again, just simply to

meet the demands of our customers.
Mr. ANDERSON. The Embraer airplane is much cheaper than the

American plane, the local plane?
Mr. SMITH. It is a turboprop and there is no American turboprop

that is in that category. There is not one built,
Mr. MINETA. The Falcon is not an Embraer plane?
Mr. SMITH. No. Nor is there an American small aircraft that will do

the same mission as the Falcon.
It is one thing in letters and local conversation, that I have talked

to Mr. Milford about. It is a tragedy that we are losing this aviation
leadership. But, in both cases, there is no equivalent American aircraft
in that category.
There are smaller aircraft that are built by Beech and Cessna, and

bigger aircraft, but literally nothing in that category.
Mr. MINETA. Why are there no American manufacturers in that

market?
Mr. SMITH. I suppose that they see that there is not a sufficient

market for it.
•1 think the biggest reason for it, Mr. Mineta, is that, similar to the
airline industry in this country, the manufacturers have an insuffi-
cient return and, as a consequence, they cannot meet their shareholders'
expectations and their return on capital and, consequently, are not
developing new aircraft programs.
Mr. MINETA. What about Lear as a plane?
Mr. SMITH. Very inefficient aircraft compared to what the Falcon

can do for us.
Mr. MINETA. Is that 12,500 limitation a barrier against companies

doing anything?
Mr. SMITH. You mean the part 135 certification?
Mr. MINETA. Yes.
Mr. SMITH. I do not think so, sir, not really.
I really do not think so. The later Leaflets, as you may know, are

in excess of 12,500 pounds.
Mr. MINETA. Thank you, Mr. Chairman.

so
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Mr. ANDERSON. Under H.R. 14623, the Board would issue an
 exemp-

tion authorizing all-cargo service, and then the Board would
 hold a

hearing to decide whether to issue a certificate for these serv
ices.

I wonder whether the certificate hearings would be me
aningful in

this connection.?
I would like you to comment on the following discussion b

y the U.S.

Court of Appeals in the case of Kodiak Airways v. Civil 
Aeronautics

Board.
The court was explaining why it is difficult for an admin

istrative

body to be impartial when deciding whether to give a tempora
ry opera-

tor permanent authority. And this is the quote:

The 'temporary" operator may have spent a large amou
nt of money construct-

ing and operating the necessary facilities and the 
individuals passing on the

applications for license or certification authority 
will undoubtedly realize that

be may suffer substantial losses if he is not the successf
ul applicant and is forced

to sell "on a distress market." These individuals will
 also be aware of the "tem-

porary" operator's "demonstrated past performance" a
nd of the likelihood that

earlier judgments have been made in his favor on issues
 the same as or similar to

those involved in their decision. Try as they might, a
nd undoubtedly will, the

triers of fact may in some cases be unable to ignore th
e "temporary" operator's

investment, his "track record," and/or the earlier det
erminations made pursuant

to the grant of temporary authority. This is not a ch
allenge to their good faith

or integrity. It is a recognition that they are mortal men.

Do you think this analysis applies to CAB and H.R. 14623 ?

Mr. SMITH. I think I will let Mr. Breed answer that, if you do not

mind, Mr. Chairman.
Mr. BREED. Mr. Chairman, this comment by the court in Kodiak

speaks to two points.
One is the investment argument that the Chairman of the CAB

addressed today in response to questions that you and others put to

him, and he said that the CAB would not feel moved to grant a cer-

tificate solely that the carriers can take exception.
We noted in our testimony that one way that we can mitigate that

risk is by leasing the aircraft. particularly on a short term basis.

It is the second argument that the Kodiak court was particularly

concerned with, and that was the prejudgment argument as against

other applicants. And we would be prepared to concede that in a case

which is the usual case where you have A, B, and C applying for cer-

tain route authority, and you give A the right to fly the route, the

chances are very good that you have preferred A at the outset and have

prejudiced B and C.
In our case, that is really why the word "initial" was in our version

of the bill. The idea of the exemption is to deal with the problem that

the administrative process, if conducted properly, with adequate pro-

tection of imposing parties, takes time. It allows the carrier to operate

efficiently while the administrative mill grinds away. And at the end

of that time, the only prejudgment, in a sense, is that which Chairman

Robson also addressed, and that is if the carrier has done a good job,

as we have under part 298, that presumably will be taken into account

as a measure of whether there is a public need for the service.
Mr. ANDERSON. I think we ought to recess for 10 minutes and take

our vote and come back. I have some more questions.
So we will recess, say, until 10 minutes to 6.
[Short recess.]
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Mr. ANDERSON. The subcommittee will come to order.
Let us see. Do I correctly understand that in supporting legislation

for an exemption, you are not asking that Federal Express operate
under different regulations than certified carriers, but only that Fed-
eral Express be allowed to begin operations promptly?
Is it fair for Federal Express to receive authority without a hearing

when its competitors have been required to undergo hearings before
obtaining their authority?
Mr. SMITH. Previously, Mr. Chairman?
We think it is not in the public interest for the promulgation of all-

cargo service to restrict it by hearings under the present law in any
case.
Because as in the Tiger case, in 1971, the expanded points system,

and that you can be sure to correct me if I am wrong, it is my under-
standing that the reason the Board turned it down was on the basis
that there was adequate route authority and combination service that
was available there.
Mr. ANDERSON. I suppose the question is that other companies have

had to go through the hearing process to get theirs and under this
bill you would not have to.
Mr. SMITH. But neither would any other applicant under this law,

the new law that the CAB chose to grant them too.
Mr. BREED. Mr. Chairman, one other point on that.
It is important to remember that all Federal Express' competitors

were issued authority under that. That would be true, for example,
of American Airlines, United Airlines, all of whom had existing
systems in place at the time that the 1938 act came into being.
Federal Express is in a situation of having developed a system under,

in effect, an operation beneath the reach.
Mr. ANDERSON. I think the all-cargo carriers would have to have help.
Mr. BREED. They might have. I defer to Mr. Rosenthal and his client

tomorrow on that point.
But, if they did, the point is they do not need it now.
One other point which is vital to understand is that Tiger can apply

for additional authority tomorrow and continue to operate as a certifi-
cated carrier without any risk as to that, other than the normal business
risk, the maintenance of its present system.
When we go into a certification case, we put every market at risk, and

these people can come in, and these hearings have provided some meas-
ure of their antagonism toward Federal Express. And we fully expect
that they are going to be at us hammer and tong, saber and claw, and
the entire system is up for grabs. It is going to be a very, very risky
process.
Mr. ANDERSON. H.R. 15302 differs from H.R. 14623 by removing the

limitation to applicants for initial certification and by limiting the
permissible exemption to an exemption from section 401 of the Federal
Aviation Act.
Do you believe that these changes are desirable?
Mr. SMITH. Well, we certainty believe that the change of the word

"initial," the striking of that is desirable since it opens up the author-
ity under this act to anyone that wants to—or any carrier, be they ex-
empt or certificated, if they want to expand all-cargo service.
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Bear in mind again, Mr. Chairman, in talking a little bit about the
history of how this legislation evolved, we never wanted the word "ini-
tial" in there anyway. It was an answer to try to get a compromise in
which coengender, if not support, at least not make it as controversial.
So we certainly think that is in the right interest.
As far as section 401 exemption only, what that means, that the

Board can exempt us only from the requirement of having a certificate,
and we would then be subject to the rate regulation, the reporting re-
quirement and what have you. On that basis we think, as a general
rule, that that is not a step in the right direction. We agree with Mr.
Robson that basically air cargo rates within the constraints of preda-
tory pricing and discriminatory pricing should be a function of the
carrier's management because of the value-of-service considerations in
the air cargo marketplace.
Mr. ANDERSON. I have four short questions. They are merely clarifi-

cations.
Earlier I think you said that your packages that you had were lim-

ited to 70 pounds?
Mr. SMITH. Yes, sir.
Mr. ANDERSON. Then in your analysis that you said, but that did not

include shipments.
What is the difference between a package and a shipment?
Can a shipment be many times that or what?
Mr. SMITH. A shipment might be composed of more than one

package.
Mr. ANDERSON. And each package could be, say, 70 pounds apiece?
Could you have a 700-pound shipment then.?
Mr. SMITH. Yes, hypothetically, you could.
The way we in our exempted status now, we limit the amount of total

poundage that can be tendered to us on our standard air service to
300 pounds from one shipper to one consignee per day.
Mr. ANDERSON. But those would be all in one shipment then?
Mr. SMITH. They would be in one shipment but they must be corn-

posed of packages of 70 pounds or less.
Mr. ANDERSON. And you intend to maintain that?
Mr. SMITH. Absolutely.
I think it is important to point out to this subcommittee, Mr. Chair-

man, that Federal Express' average package size is 14 pounds, and that
54 percent of our traffic is less than 10 pounds.
Mr. ANDERSON. Another one was if you apply for an exemption to

the CAB, and the CAB grants you that exemption, are all of your
planes then under regulation immediately, or—just the large ones?
Mr. SMITH. As to rates, if H.R. 15302 were passed, they would be

uniformly under regulations as to rates.
Mr. ANDERSON. Rates.
How about entry?
There would be freedom of entry.
The only regulation then would be the rate and your small

planes 
Mr. BREED. Mr. Chairman, there is another important point.
The company would be prepared to be subject to all regulation with

the sole exception of route regulation, and that only weighed in the
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conclusion of its certificate. Everything that Tiger is subject to, Fed-
eral Express would be subject to, if the CAB so ordered under
Congressman Milford's bill.
The distinction stated precisely is that our bill would permit the

ibill to exempt an all-cargo carrier from title IV, which s the certi-
fication, and all other regulations applicable to a carrier.
Congressman Milford's bill would exempt a carrier only from sec-

tion 401 and section 401 deals with only one requirement, and that is
that you hold a certificate in order to engage in air transportation, of
just that one.
Mr. ANDERSON. Why would not the rates for your small planes

rontinue to be exempt under part 298?
Mr. BREED. If the CAB in its wisdom chose to do that, they could.

But we would not seek that.
Incidently, Mr. Smith had testified earlier one of the reasons we

would tend to support that, we believe just as much in competitive
-parity as anyone else.
Mr. SMITH. In Senate testimony, we testified, knowing that the

,airfreight forwarders very much support this bill. Its primary objec-
tion is that one set of carriers could be free from rate regulation and
one would not.
We stated very clearly that the rate regulation uniformly through-

out our system was perfectly acceptable to us.
In this situation we do not think it is right. In a general sense, we

think the whole air cargo market ought to have freedom of pricing
within those limits but, in order to seek parity or not to get undue
advantage, we said rate regulation uniformly throughout our system
would be acceptable to Federal Express.
Mr. BREED. Mr. Chairman, not to double-team you, but perhaps the

main virtue of Congressman Milford's bill is it permits the CAB to
maintain a condition of comparative parity, and again-4h° point is
without portraying us too much as wearing white hats—we are will-
ing to accept a restriction. I see the interference of the setting of our
rates as the necessary authority that we feel is a necessary business
necessity, which is operating larger equipment.

Federal Express' points consistently state throughout all of these
hearings, and in the prior testimony, that Federal Express seeks no
advantage over any competitor.
Mr. ANDERSON. Legally, under H.R. 15302, the small plane rates

could be exempt, but you are willing to accept a regulation that they
be under a rate control?
Mr. BREED. Precisely. Precisely correct.
Mr. ANDERSON. I think I have two more clarification points here.
From your earlier testimony, my inquiry on your flights to Los

Angeles, do you operate six departures from Los Angeles or three
flights in and three flights out?
Mr. SMITH. Three flights in and three flights out.
Mr. ANDERSON. And did your 
Mr. SMITH. And it is not Los Angeles. It is Burbank and Long

Beach serving the Los Angeles metropolitan area.
Mr. ANDERSON. Did your reference to fueling stops mean that you

do not actually provide service at some of your 70 cities?
You stop there just for fueling?
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Ni r. SA1 rrii. We provide service, but \VC may have more than one
airplane transient at that point.
in fact, Denver looks like a separate Federal Express terminal.

We have so many airplanes a night going through there,' both f uefiiig
and picking up Denver traffic and dropping it off.
Mr. ANDERSON. But you do pick up packages and deliver at any

one of the fueling stops ?
Mr. SMITH. Yes sir

' 
we do.

Mr. ANDERSON. kr.Milford ?
Mr. Mllzoan. Thank you, Mr. Chairman.
I wanted to clear up one point in the discussion you had with

Mr. Mineta that gives me some concern.
I believe you stated that if given an exemption here, you would

have an advantage over certificated air carriers, in that you could
immediately take the smaller aircraft that had been relieved by the
line that used the larger airplanes, and then put them into service
in additional cities without regulatory control by the CAB, is that
correct
Did I understand you correctly?
Mr. BREED. Congressman Milford, the answer to that is a two-part

answer.
First, I insist on reemphasizing to the subcommittee that any

air carrier applicant would have the same right to proceed under this
new expansion of the Board's exemption power.
The second is that the Board has already determined that Federal

Express and other part 298 operators will not be subject to geographic
restrictions. They can expand as management judgment indicates.
Mr. MILFORD. Part 298 is the air taxi provision?
Mr. BREED. Yes, sir, it is, and that authority would continue in

the case_ of Federal Express, and would allow the company to take

a Falcon, which is released from its obligation, to serve Los Angeles

by introduction of the large jet, and to be placed in Minot, N. Dak.,
or some other place where the service is not presently provided.
The other aspect of that, which I think would be of particular pub-

lic significance, is that those points would be what you would call
distinctly off-line points.
Mr. MILFORD. What I am trying to say, is it not a fact that the

certificated carrier operating under CAB regulations is prohibited

from operating under part 298?
Mr. BREED. That is a fact.
Mr. MILFORD. Then the point I am trying to make, once you apply

for this exemption, which can only be applied pending the certifica-

tion does that not immediately place you then under CAB, as op-

posed to being under part 298?
Mr. BREED. To be perfectly honest with you, Congressman Milford,

that has been my interpretation of how we would proceed under

this law.
We would simultaneously file the day this become law.

Mr. MILFORD. So if you are operating under certificate. or pend-

ing certificate, then you cannot operate under part 298? You could

not take your problems and discriminately apply them.

Mr. BREED. We could not surrender the part 293 authority with-

out having a certificate.
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Mr. BASS. Also, one other point here, and that is when we talk
about open, additional cities, you are running a risk of market
penetration.
Once you get beyond the top 75 cities in this country, which we

are currently serving, all you are doing is promoting the public con-
venience to the community that would not be that economically
viable.
Mr. MILFORD. Mr. Bass, I am not arguing it. I am for it.
The greatest thing you are doing is you are getting into areas that

do not have active service.
My question here is, again, one of maintaining fairness through-

out the system because I contended all along, and still contend, thae
I do not want to give you any advantage, and it would appear that,
first of all, it is my opinion, that once you accepted an exemption,
that your entire system—I do not understand why you would come
under rate regulation, reporting requirements, and other provisions,
and not also be subject to this provision.
Mr. SMITH. Under H.R. 15302, sir, the CAB specifically is pre-

cluded in that from imposing route restrictions on the exempted
carrier.
They may impose that as far as large aircraft in the process of

giving the exemption, is that not correct ?
Mr. BREED. Let us see if we cannot track through this, and keep

it clear.
Under part 298, the company has unrestricted geographic authority

as to traffic, and as to operations. The price that it pays for that is; a
limitation on the upper end of the aircraft size, that is a maximum
payload of 7,500 pounds, and for this company it works out at 6,400
pounds.
Under your bill, and the H.R. 14623, the CAB would be permitted

to grant an exemption over and above part 298, to permit—well, for
example, we would use it to operate larger aircraft in certain markets.
Tigers might use it, and I recognize this is speculative, but they

might use it to expand the scope of their system.
So I think it is a fair answer to your question about the fairness Of

the geographical expandability of Federal Express' system pursuant
to this new bill that—it would not be different from what another
carrier would have the opportunity to seek if he generally files, and
as Fred said, an hour or so ago that he would think—which was the
testimony before the Senate—that he would view this as a mandate to
promote all-cargo operations, that he could.not possibly grant our bill
and turn down the Tiger.
Mr. MILFORD. It would appear to me that the intent, that if you are

going to apply for an exemption to utilize heavier aircraft, or a larger
aircraft, that in that same application you would then state that the
aircraft would then be placed into service, and name the cities where
it is all within the ballgame, because eventually when you go into eel--
tification, you are not going to be able to operate "fish" and "fowl."
You are going to have to be either "fish" or "fowl."
Mr. BREED. Congressman Goldwater made the point that if you all

pass this bill, we will have an exemption. That is not quite right.
What we will have is an opportunity to seek one, an item of the pub-

lic interest that we would present to them, is that we would take the
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released Falcons, and place them in a place that does not have all-
cargo service.
Mr. MILFORD. Would those places be named?
Mr. BREED. Yes.
Mr. MILFORD. Because you could not receive a certificate for these new

places?
Mr. BREED. That is right.
Mr. MILFORD. Therefore, I do not see where you would particularly

have an advantage.
Mr. SMITH. One of the things that I think is getting a little differ-

ent here, if Flying Tiger, for instance, applies under H.R. 15302 for
an exemption to conduct all-cargo service to Anchorage, Alaska, the
way they had a certificate application pending, or if they applied ta
do that and the Civil Aeronautics Board, having taken the passage of
this legislation as Chairman Robson said they would, and I realize
he cannot speak for the whole Board, and then grant Flying Tiger
exemption authority to fly that point, the Flying Tiger is by defini-
tion flying as "fish" and "fowl,' because they have certificated route
systems, and they are operating pursuant to an exemption.
In Anchorage, now, during that interim period of time they have to

prove to the Board that this authority which they have on a temporary
basis is in fact in the public interest.
Mr. MILFORD. What I am talking about when I say "fish" and "fowl,"

is operating under part 298, and operating under certificate.
Mr. SMITH. The difference between operating under part 298 and

certificate, and remember the aircraft size is a mechanism that the
Board chose to use, is basically that the exempted carrier has freedom
of routes, and freedom of the rates, and freedom of entry and exit,
right, sir. Am I not correct?
Mr. BREED. Yes.
Mr. SMITH. The certificated carrier, on the other hand, is regulated

in all three areas.
If your bill were to pass, the exempted carrier that made use of this,

as opposed to the certificated carrier, would not be exempt from rate
regulations, but he would be exempt from routing regulations and
entry regulations.
Mr. Mir_,FoRn. That is the point where we are hung up, and I am not

sure that we still have answered it, because everything you are doing
under this exemption is pending certification, and when you become
certificated, you cannot be "fish" and "fowl."
Mr. SMITH. But we are not certified.
Mr. BREED. Congressman Milford, we are not conceding that point

just yet.
The CAB has two instances of what it calls dual authority, which

is, it has allowed a person to 
Mr. MILFORD. That has to be spelled out in the exemption then.
Mr. BREED. Yes, it would.
The fact of the matter, as a matter of policy, the CAB disfavors the

notion that it can hold a certificate and continue to operate under
part 298.
As I think Mr. Schultz indicated, where they have allowed that to

occur, they have done so under limiting restrictions.
Mr. MILFORD. The point that I am trying to get to here is, I do not

really see that this would have an advantage over certificated carriers,
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because the practice, over everything else, is that you would have to
declare additional routes before you could be—
Mr. I3REED. That was the point I understood you to be driving at,

and the point is there would be no advantage.
Mr. SMITH. In the esoterics of the law—and remember I am under

oath here—that appears to us to be a slight advantage to the exempted
carrier, rather than to the certificated carrier.
But if Flying Tiger, or Airlift seeks an exemption from the Civil

Aeronautics Board to provide all-cargo service to virtually any market
other than the top 25, which as I pointed out in my testimony, are the
only markets in the United States that get certificated all-cargo service,

and the CAB has taken this as a mandate, on what basis are they going

to turn them down?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Would the bill permit Flying Tiger to obtain a

limit of authority under part 298?
Mr. SMITH. WelL if Flying Tiger were to come in, under H.R. 15302,

and ask the Civil Aeronautics Board for an exemption, to operate all-
cargo service, between—
Mr. ANDERSON. I am talking about the air taxi the small ones.
Mr. SMITH. Well, Flying Tiger is a certificated carrier. They may

operate any size aircraft they desire to, from a Piper Cub to a 747, and
they operate 747's successfully.
Mr. ANDERSON. I am wondering if they can get into the same area

that you can now, where you have freedom of entry, and they would
not, and freedom of route.
Mr. SMITH. The Board would, under this act, have the authority to

• grant the Flying Tiger identical authority as to what we would have
after we had applied and gotten some aircraft, and we would support

that, Mr. Chairman.
Flying Tiger, wanted to ask, on an exempted basis, for an exact

duplicate of Federal Express' system—we would support it, because
• we do not believe that the system should be regulated as to—in the way
I have testified earlier, to begin with.
Mr. ANDERSON. Does the bill provide a reversal of that—I see shaking

of heads outside, and I see a nodding here. I was wondering.
Mr. SMITH. Well, I think that the definitions are being clouded here,

Mr. Chairman.
• You have two possible circumstances. You have an unregulated, ex-
empt carrier going in and asking the 'Civil Aeronautics Board for a
temporary exemption which would allow use of large aircraft.
You would have a certificated carrier going in primarily and asking

them for route expansion.
Mr. ANDERSON. They could have the smaller aircraft but not under

the same exemptions from the limitations that you will be having?
Mr. SMITH. They could ask for them.
Mr. BREED. Just in the interest of clarity here on this point will un-

doubtedly occur tomorrow. It would seem to me that for two reasons

Tiger could not use this bill if it becomes law to obtain part 298
authority.
The first reason is that it would be legally obliged under the law to

define, as a certificated applicant, what it seeking.
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The second reason is just as compelling that the CAB has an un-
yielding policy against certificated carriers holding basically un-
restricted part 298 rights.
So, as a practical matter, they could not get it, and as a legal matter

they could not even get it.
r. SMITH. There is nothing to prevent Flying Tiger from applying

to the Civil Aeronautics Board for the right under an exempted basis
to serve an exactly duplicative route system to Federal Express.
The only difference is that they would be certificated, and we would

:not. And they would name the points in their application, which is
.a requirement of section 401 (e) (1). And if the Board found that it
-was in the public interest.

Mr. ANDERSON. But you would have the right to keep adding and
'they would not. They would have to come in each time.

Would you have freedom of entry 
Mr. SMITH. Sure, and we would be perfectly willing to waive that

right.
Aga in we do not—
Mr. MILFORD. I am not sure that you have that right after you ac-

cept an exemption.
I think under CAB this is exactly the point that I was trying to

get to, that you cannot be "fish" and "fowl"; that you surrender your
prerogatives under part 298 the minute you accept an exemption.
Mr. BREED. For 2 years we will be "fish" while we are waiting to

become "fowl," or 2 to 6 years.
For the period of time that we are waiting for conversion to certifi-

cated status.
Mr. MILFORD. Is that not dependent upon how CAB wrote that

exemption?
Mr. BREED. Yes, sir.
Mr. MILFORD. Do you think for 1 minute they are going to give you

an exemption that allows you to be fish and fowl and compete against

the statute carriers?
Mr. BREED. No.
Mr. MILFORD. SO, in effect, I am saying here the minute you accept

an exemption, then you are either a fish or fowl, but not both.

Mr. SMITH. From a practical standpoint, that is true.
Mr. ANDERSON. But you do not have any intentions of giving up

-under part 298, do you?
I thought you said that awhile ago.
Mr. SMITH. Mr. Chairman, again the basic things that part 298 or

an exemption gives you under part 298 is rate freedom. We have

already said we will give that up.
Routing restrictions, all right, sir, which we say we will never

give up. We will go to our grave on the routing restrictions because

it is totally contrary to what our market desires.
The third is entry and exit. That is the only—that is the essential

difference. We give up the rights.
As far as routine, if you take away the routing that the company

has—in other words, if you close-door us out of Moline and we can-
not pick up anything that is going to Chicago, but we can go to our

other 72 points, the way they do in the passenger carriers, you might as

well just put Federal Express right down time tube, because that one
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central element is the reason the forwarders have grown so success-
fully and the airlines have not.
Now, if it comes to the third point, as far as entry and exit pro-

visions, we do not have any particular predilection one way or the-
other. We would be happy to go back in and file with the CAB every
time we wanted to add an additional point, and we would be perfectly
willing to take the restriction from the CAB that we might not elimi-
nate service from any point currently served without Civil Aeronautics
Board permission or hearing. But, as a practical matter, the second
and third points are not addressed specifically in the bill at hand.
Mr. MILFORD. No further questions.
Mr. ANDERSON. Mr. Fary, any more questions?
Mr. FARY. No more questions.
Mr. ANDERSON. I think this is a good time to recess until tomorrow

morning.
So we will stand adjourned at the present time. I think we are all

through with you. We have heard enough.
We will stand in recess until tomorrow morning at 10 o'clock, some-

place.
[Whereupon, at 6:25 p.m. the subcommittee recessed, to reconvene

at 10 a.m., Wednesday, September 1,1976.]
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TO BROADEN THE POWER OF THE CIVIL AERONAU-
TICS BOARD TO GRANT RELIEF BY EXEMPTION IN
CERTAIN CASES

WEDNESDAY, SEPTEMBER 1, 1976

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON AVIATION

OF THE COMMITTEE ON PUBLIC WORKS AND TRANSPORTATION,
Washington, D.C.

The subcommittee met at 10:05 a.m., in room 2253 Rayburn House
'Office Building, Hon. Harold T. Johnson, presiding.

Mr. JOHNSON. The subcommittee on Aviation will come to order.
The first witness this morning will be our colleague, Hon. Robert

Icrueger of Texas on H.R. 14623.
Mr. Krueger, you may proceed.
There will be other members coming, but like all closing sessions of

Congress, we have nine different places to be. We will be glad to take
• your testimony for the record.
I know you have a very fine statement, and are a very able Congress-

man, so please feel free to give us your testimony.
The full text of your prepared statement will appear in the record at

this point.
[Statement referred to follows:]

:STATEMENT OF HON. ROBERT KRUEGER, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

Mr. Chairman and other Members of the Aviation Subcommittee, I appreciate
the opportunity to testify today on behalf of H.R. 15320, introduced by my col-
league, Mr. Milford. The bill is general in nature, but it is designed to give the
Civil Aeronautics Board the authority to grant the Federal Express Company an
exemption allowing it to operate larger aircraft. Passage of H.R. 15302 does not
guarantee the issuance of such an exemption; it simply allows the CAB to take
such action if it chooses to do so. Of course, the CAB will issue such an exemption
only if it concludes that such action is in the public interest. I believe that the
granting of an exemption would be in the public interest, and I think that the
CAB should be given the authority to consider the following facts, which have led

• me to my decision to support this bill and to testify here before you today.
For those of you who are not familiar with the activities of Federal Express,

I will briefly summarize its operations. Federal Express is an air-freight concern
,currently serving 130 cities and 10,000 small communities. Federal Express car-
ries only small packages which must be moved rapidly to their destinations; it

• performs its job well. In a recent survey conducted by Opinion Research Corpora-
tion of Princeton, New Jersey, Federal Express successfully provided overnight
service in 93% of the cases studied.

Although I believe that Federal Express is a dynamic company providing an
-important service to domestic businesses, I do not wish to limit my remarks to a
request that Federal Express be granted permission to fly larger jets. Instead, I
would like to discuss the larger issues of public policy which are raised by H.R.
15320.

(81)
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First, this matter involves the larger question of more versus less federal reg-
ulation. My recent efforts to decontrol oil and natural gas prices testify to my
belief that regulation of business enterprises should be kept to the necessary
minimum. I know that many of my colleagues agree with this position, and would
like to point out that we have a new and significant supporter. In his acceptance
speech before the Democratic Convention Jimmy Carter expressed his prefer-
ence for a minimum of federal regulation when he declared: "We Democrats
believe in competition, not regulation."
The Federal Express Company has grown and prospered in an atmosphere

largely free from governmental interference. In fact, its very prosperity brings
it before the Congress today. Federal Express can no longer meet the needs of
its 32,000 customers with its fleet of Dassault Fanjet Falcon Aircraft. The com-
pany estimates that its inability to utilize aircraft with larger cargo capacities
is costing it over $9 million per year. Unfortunately, these unnecessary expenses
must be passed on to the consumer. The simple remedy to this problem is to
permit Federal Express to fly the DC-9 or the 727.
Equally as significant as the debate over competition versus regulation is the

debate over national energy policy. I believe that expanded energy production
is necessary to meet our future needs and to end our dependence upon foreign
oil supplies. At the same time, if we are to cope with our energy situation we-
must recognize that our resources are not infinite: we must eliminate wasteful
consumption and conserve wherever possible. With this idea in mind, let us ex-
amine H.R. 15302.

Federal Express' plan to operate larger aircraft will result in a savings of
30,000 gallons of flight fuel per day! This translates into 7,920,000 gallons per
year. We in the Congress can take the lead in furthering energy conservation
by approving such legislation as H.R. 15302. Many people object to the Con-
corde plane because that particular plane is a highly inefficient consumer of
flight fuel. Limited operation of the Concorde in the United States will not
greatly affect our energy supplies, but some have seized upon this as an issue
to demonstrate our concern over the need for increased energy conservation
and to indicate our desire for sound management of our energy resources. We
can support H.R. 15302 for the same good reasons.
The third issue before us concerns the extent of our commitment to better

service for the small cities of our nation. The Federal Express Company has in-
stituted a policy of non-discriminatory service which accords equal treatment
and status to the large city and to the intermediate-sized or small city. A package-
shipped from Moline, Illinois is handled in precisely the same manner and with
the same speed as one shipped from Los Angeles, California. Federal Express is
able to do this because its system is designed exclusively to transport small pack-
ages. The demand for this service is spread throughout the country and is not
concentrated in a small number of urban areas. The passenger airlines cannot
provide equivalent air-freight service because their schedules are based upon air
travelers patterns which focus on the daylight hours and on the nation's large.
urban areas. Therefore, the passenger carriers are simply not geared to meet
the air-freight requirements of businessmen in our nation's smaller communities.
If the Civil Aeronautics Board eventually allows Federal Express to use larger

jets on its more heavily-trafficked routes, the Falcons freed from these flights
will be used to open up new markets. In other words, more of our smaller cities
will be added to an already efficient air-freight network. In Texas alone, Federal
Express plans to provide service to San Angelo, Amarillo, Corpus Christi, Lub-
bock, Temple and Waco. In at least some of these communities into which Federal
Express proposes to expand its operations, the new serice will provide a measure
of competition in the air-freight busniess. Many smaller communities are cur-
rently served by only one passenger airline. In such cases the passenger carrier
has been able to dictate its terms of operation. Entrance of Federal Express into,
these markets could give businessmen a genuine alternative in air transportation.

Lastly, I know that this legislation has attracted some opposition. Potential
competitors with Federal Express for air-freight markets contend that their
carriers serve roughly the same areas as does Federal Express and yet do not
operate at full capacity. They claim that there is no pressing national interest
requiring the granting of an exemption to Federal Express to allow it to fly
larger jets and carrry freight which has never graced their holds. These con-
cerns ask that the market not be enlarged until the cargo-carrying capacities
of their planes are fully utilized. I sympathize with this argument, for I want
all participants in the air-freight business to have a shot at establishing reason-
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able profitability; nevertheless, I disagree with the conclusion. To analyze prop-

erly this situation, one should seek to learn why the Federal Express system

is bursting at the seams when regulated passenger airlines cannot fill their cargo

holds. The answer, in my opinion, lies in the fact that Federal Express has

been free to develop its methods and schedules in an atmosphere largely un-

regulated. Because of this fact, many American businessmen have decided that

Federal Express provides a flexible, efficient and cost-effective method of air-

freight transport. I can see no logical reason to restrict new opportunities for

the growth of this air-freight carrier which has held ,its own in its present

limited environment.
The issues I have touched upon today may not be readily apparent in a quick

reading of H.R. 15302, and this is why I asked for the opportunity to appear

before you today. Again, although these facts seem compelling to me, H.R. 15302

merely allows the CAB to consider them in deciding whether to grant Federal

Express the requested exemption. Although final deliberation on these matters

must be conducted by the Civil Aeronautics Board, I believe that the Congress

must be cognizant of them in order to make the best possible decision on the

merits of H.R. 15302. Thank you for your kind attention to my remarks.

TESTIMONY OF HON. ROBERT KRUEGER, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF TEXAS

Mr. KRUEGER. Thank you, Mr. Chairman, for the chance to be with
you this morning, and if I see more than one individual present for the
start of the hearing I would suppose I was on the wrong sort of com-
mittee, because I am well aware of the varied duties of your members.
I do appreciate the opportunity to be here today to testify in behalf

of a bill introduced by my colleague Mr. Milford.
I understand that there have now been some revisions in that bill,

but the intent of my testimony I think remains none-the-less the same.
The bill in general is designed to give the Civil Aeronautics Board

the authority to grant the Federal Express Co. an exemption allow-
ing it to operate a larger aircraft.
Passage of H.R. 15302 does not guarantee the issuance of such an

exemption, and as I understand it, it simply allows the CAB to take
such action, if it chooses to do so.
Of course, the CAB will issue such an exemption only if it concludes

that such action is in the public interest. I believe that the granting
of an exemption would be in the public interest, and I think that the
CAB should be given the authority to consider the following facts,
which have led me to my decision to support this bill, and to testify
here before you today.
For those of you who are familiar with the activities of Federal

Express, I will briefly summarize its operations.
Federal Express is an airfreight concern currently serving 13&

cities and 10,000 small communities. Federal Express carries only small
packages, which must be moved rapidly to their destination; it per-
forms its job well.
Although I believe that Federal Express is a dynamic company

providing an important service to domestic businesses, I do not wish
to limit my remarks to a request that Federal Express be granted
permission to fly larger jets.

Instead, I would like to discuss the larger issues of public policy
which are raised by H.R. 15302.
First: Consideration of this matter involves the larger question

of more versus less Federal regulation. My recent efforts to decontrol
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oil and natural gas prices testifies to my belief that regulation of
business enterprises should be kept to the necessary minimum.
I know that many of my colleagues agree with this opinion, and

would like to point out that we have a new, and I think significant,
supporter.
In his acceptance speech before the Democratic Convention, Jimmy

Carter expressed his preference for a minimum of Federal regulations
when he declared "we Democrats believe in competition, not regula-
tion."
The Federal Express Co. has grown and prospered in an atmosphere

largely free from governmental interference. In fact, its very pros-
perity brings it before the Congress today.
Federal Express can no longer meet the needs of its 32,000 customers

with its fleet of Dassault fan-jet Falcon aircraft.
The company estimates that its inability to utilize aircraft with

larger cargo capacity is costing it over $9 million per year.
Unfortunately, these unnecessary expenses must be passed on to

the consumer. The simple remedy to this problem is to permit Federal
Express to fly the DC-9 or the 72'r.
I might add, if it were allowed to do so, we would find that this

company would be purchasing American made aircraft rather than
foreign aircraft.
Equally as significant as the debate over competition versus regula-

tion is the debate over national energy policy. I believe that expanded
energy production is necessary to meet our future needs and to end our
dependence on foreign oil supplies.
At the same time, if we are to cope with our energy situation we

must recognize that our resources are not infinite, we must eliminate
wasteful consumption, and conserve wherever possible.
With this in mind, let us examine H.R. 15302.
Mr. Chairman, I have included some information on savings that

would result as a result of a changeover in the aircraft, and since the
full statement is going to be included in the record, I shall simply
summarize some of the points from here on.
Federal Express' plan to operate larger aircraft will result in a

savings of 30,000 gallons of flight fuel per day—a very substantial
amount, and at a time when we are importing 41 percent of our oil
from overseas.
I think that it is important that we look at both ends of the energy

equation, both the need for additional production, and also the need
for additional conservation.
In this regard it seems extremely unfortunate, if a company capable

of both saving energy and reducing expenses is required by outmoded
regulations to continue with its present fleet of planes simply because
of regulations that no longer really apply in a sensible fashion.
Second: It is very important that we recognize that here is a com-

pany that is anxious to serve a large number of cities across the USA,
and intends to serve those cities at the same price for small cities as
well as for large ones.
This is a Nation that, after all, has built much of its economic

strength through the fine transportation system that our country has
built up over the last century.
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We have all seen what has happened to railroads, and some of us
feel that the railroads are in their present position, partly because of
faulty management, and because also, partly, because some of the regu-
lations perhaps that apply to them are no longer relevant to current
times.
That seems also to be the case with regard to aviation. And if

America is to get the full potential of its economies I think we must
be able to continue to move our goods by the most efficient, fastest, and
economical possible means.
It seems to me that if we were to allow Federal Express to purchase

the most economical airplanes we would be moving in that direction.
I might, in conclusion, mention that I am in a potential conflict-of-

interest situation here today because I own a little bit of stock in Con-
tinental and Braniff, and I expect they will suffer if this legislation
goes through, because they do not seem to be able to keep up with the
competition, but I am prepared to take those kinds of losses, for the
general gain. Perhaps it will make a couple of companies I own a
little bit of stock in, a bit more alert and more competitive, and I will
not be sorry if it prompts them to improve some of their services, as
well as improving services to cities some of which I serve—a number
of which are in our State. I think all of us have to be concerned about
this if we are concerned about medium and large cities, and the possi-
bility of getting freight from one place to another overnight. It is a
sad day when our military requires, as it does, the use of something
like Federal Express to get goods from one point to the next by the
next day, but evidently our military uses them quite frequently, per-
haps because they find them even faster than our Post Office, or some
other sources of transportation.
And so I would certainly urge that this subcommittee consider the

legislation that Mr. Milford has introduced, because from the informa-
tion available to me, I think it is well deserving of your consideration,
and I appreciate very much the opportunity to be here this morning
to testify before you.
Thank you.
Mr. JOHNSON. We thank you for a very well prepared statement,

that I have gone through rather hurriedly.
I think you covered the matters very well.
Thank you for bringing it to our attention.
The gentleman from Kentucky?
Mr. SNYDER. Thank you, Mr. Chairman.
I want to compliment our colleague for his statement and also for

the leadership he has provided here in Congress—even though he is a
new Member. I think he has stood head and shoulders above most of
the others who were elected when he was, and I say that sincerely.
In your statement you quote Jimmy Carter as saying: "We Demo-

crats believe in competition, not regulation." I would say that this is
consistent with your leadership in the deregulation of oil prices but
you have had difficulty in convincing some of your colleagues 

prices,
go

along with that idea on your side of the aisle.
Mr. KRUEGER. Sometimes there are problems, and I concur in that.
I am simply pointing to someone who now bears the standard for

the party, and I hope that I am quoting him exactly, and I believe that
lam.

9
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Mr. SNYDER. Would you want to elaborate just a little further on
some of his quotations? How about the plank in your platform regard-
ing divestiture?
Mr. liRTJEGER. I would be delighted to elaborate on them at the end.
I suppose that as a member of the church, one never figures he has

to accept all of the catechism in his church, and I suppose as a member
of a party one does not necessarily have to agree about all of the planks
•of that particular platform; but I believe in the process of human
reasoning and enlightenment, and I am sure that some of those things
have been said perhaps when the platform was put together in greater
haste than it might have been, will perhaps be subject to further
-exploration and discussion.

Mr. SNYDER. I would state to the gentleman, since he made reference
to the church, that the church is for sinners, as well as for saints. I
hope you take to preaching because you have many sinners to reach.
I thank you for being with us.
Mr. KRUEGER. Thank you, Mr. Snyder.
I have not yet come to refer to Mr. Carter as His Holiness.
Mr. JOHNSON. The gentleman from Texas, Mr. Milford.
I\ Fr. MILFORD. No questions, Mr. Chairman.
Mr. JOHNSON. The gentleman from Illinois.
Mr. FARY. No questions, Mr. Chairman.
Mr. JOHNSON. We want to thank you, Mr. Krueger, for appearing

here, and giving us the benefit of your statement for the record, and
your oral presentation, and responses to the questions that have been
put to you.
Mr. KRUEGER. Thank you so much, and I have enjoyed being with

you.
Mr. JOHNSON. The next witness scheduled to come before us this

morning is Mr. Edward J. Driscoll, president, National Air Carrier
Association.
Mr. Milford, would you take over here?
Air. MILFORD [presiding]. Thank you.
Would you proceed?

TESTIMONY OF EDWARD J. DRISCOLL, PRESIDENT, NATIONAL AIR
CARRIER ASSOCIATION

Mr. DRISCOLL. Mr. Chairman, I would just like to comment that that
is a pretty hard witness to follow.
We do appreciate the opportunity to appear here today, and I would

ask the Chair if we might submit our testimony for the record, and I
might then go ahead and summarize it briefly.
Mr. MILFORD. Mr. Driscoll, without objection, your entire statement

will be accepted and will appear at this point in the record, and you
• may summarize or present your testimony as you see fit.

[The following was received for the record:]

-STATEMENT OF EDWARD J. DRISCOLL, PRESIDENT, NATIONAL Am s CARRIER ASSOCIATION

We appreciate the opportunity to appear before your Subcommittee to discuss
--cargo matters in general and to recommend specific legislation which we believe
is essential in order to provide shippers the real opportunity to take advantage
of low-cost cargo charter transportation. As you know, I am speaking on behalf
-of the supplemental industry—members of the National Air Carrier Association.
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While we strongly support the objectives of the legislation before you today,
H.R. 14623 and H.R. 15302; namely, to increase the availability of needed air
,cargo services to the public, we cannot support the specific bills for two reasons:

1. They are entirely too broad in one respect; but
2. They are too narrow in another, in that they do not cover split cargo charter

authority or international air cargo charter authority.
Mr. Chairman, development of air cargo services in the United States has not

kept pace with passenger development. While great strides have been made and
while new modern turbine-powered cargo equipment has been made available to
.serve the public; while outsized and wide-bodied aircraft have been manufac-
tured, such as the L-100, 747 and DO-l0; the industry, as a whole, has been
unable to make the needed breakthrough to permit full development of our cargo
potential.
The natural question that arises is why? We can ascribe two reasons for this:
1. The regulatory climate to which cargo has heretofore been subjected and
2. The lack of specific authorization by the Board to permit low-cost cargo

charter systems to be tailored to public need.
You will recall, Mr. Chairman, that at one time it was essential to contract or

(charter the entire capacity of an airplane in order to obtain low-cost transporta-
tion for the movement of passengers. However, the Board gradually altered this
_requirement and established groups of 40 as the basic charter element. The Board
first permitted the industry to charter up to two groups, then to three, and later
up to the number of groups of 40 the capacity permitted. We all know what
transpired as a result of these forward steps by the Board. In the North Atlantic
:alone passenger charter traffic multiplied more than tenfold in a ten-year span,
1963 to 1973—from 241,268 in 1963 to 2,785,657 in 173.
During this same period, however, the supplemental carriers were restricted

to offering full planeload cargo service to shippers, so that only the very large
shippers could take advantage of this low-cost system. In the North Atlantic
the supplemental carriers were precluded from engaging in cargo charter service
except by specific exemption from the Board—this, notwithstanding the fact
that foreign charter companies were given some cargo authority across the
North Atlantic.
The legislation before you and before the other body has been prompted by the

sponsors to overcome and correct a deficiency in our regulatory system and we
commend these sponsors for their forward thinking; but much more is needed,
as I said before.
You will recall, Mr. Chairman, that in the early 1960's the Department of

Defense adopted a policy of awarding contracts for the movement of military
traffic to those carriers that would commit themselves and equip themselves
with modern turbine-powered cargo equipment. That program ushered in the

-707-320C's and the DC-8F freighters. Many new pieces of equipment were added
to the U.S. inventory. This military program was designed to overcome the short-
age of civil cargo capability available to the military in time of emergency. While
mammouth strides were made during 1963 through 1973 in adding new equip-
ment to the inventory, including the Lockheed 100, the Boeing 707 and 747 and
the Douglas DC-8 and DC-10, there still remains a tremendous shortage of
,cargo capacity to satisfy military requirements in the event of an airlift emer-
gency. Peacetime requirements have declined substantially and there is little
likelihood, as things stand now, that the cargo being made available to civil
•,carriers by the Department of Defense will stimulate the development of air
cargo service or air cargo capability. Unfortunately as it may appear, the regu-
latory regime for civil cargo development did not parallel the military program.
As I stated, restrictive rules and regulations were in effect which retarded the
°development of the movement of air cargo by low-cost charters. These restrictions
'continue.

I have cited this background only for the purpose of laying a predicate for
he proposal we advance: namely, legislation that would authorize (a) air taxi
operators who have demonstrated over a three-year period their ability to develop
the cargo market, to use aircraft with a structural payload capacity not to
,exceed 50.000 pounds; whereas, today they are restricted to a structural pay-
load capacity of 7,500 pounds; and (b) split cargo charters on the same basis
Its split passenger charters are permitted; and (c) the supplemental carriers to
perform cargo service coextensive with their passenger authority.
With regard to (a) the Federal Express has developed a unique system with-

3n the United States which is providing a valuable service to shippers, and yet
the Civil Aeronautics Board has failed to permit the use of larger aircraft that
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the 7,500-pound payload currently authorized. This, as I understand it, hasforced Federal Express to fly two or more aircraft, wingtip to wingtip, betweenpoints in order to satisfy the demand at a much higher cost than could beachieved by using larger aircraft. We see no valid reason why Federal Expressshould be denied this opportunity to demonstrate what can be achieved; but moreimportantly, we see no reason why the shipping public should be denied theeconomies of the lowest cost transportation that can be made available on aneconomic basis by an air carrier. Use of aircraft with the structural payloadcapacity of up to 50,000 pounds will permit further development of this systemwith the potential of reduced costs because of using more efficient aircraft.
With regard to (b) we fail to see the distinction between passengers and cargo

where passengers can move in groups of 40 while movement of things by shippersmust be restricted to full-plane capacity. Surely, if one is to develop a service tothe public—a service which we believe is vitally needed, a service which couldaid in developing additional capacity which would be available to the Departmentof Defense in times of emergency—such should be authorized. The Board, how-
ever, has repeatedly deemed our request for this authority. Therefore, legislation
appears our only recourse.
With regard to (c) we see no valid reason why the supplemental carriers'

authority for movement of cargo should not be coextensive with their passenger
authorizations. While there may have been reason during the developmental days
of Seaboard World to restrict the supplementals in the North Atlantic, such is
not the case today; and yet the Board in its recommended position to the President
only three weeks ago has failed again to consider cargo and award cargo author-
ity to the supplementals. A substantial record was made during that proceeding;
but more importantly, the record of exemptions which the Board has granted on
an individual basis at substantial administrative cost to the industry, which is
in turn passed on to the shipping public, was available to it. For example, across
the North Atlantic, which includes Africa and the Middle East, individual exemp-
tions and waivers totaled 261 during the first seven months of 1976—more than
one a day. During the same period of 1975, 101 exemptions and waivers were
granted. This record clearly demonstrates the need for additional cargo capacity
across the North Atlantic. We see no valid reason why the industry should be sub-
jected to what appears to be excessive administrative requirements.

While we support the concept of H.R. 14623 and H.R. 15302, we feel that as
presently drafted, they are too broad. They contain virtually no restrictions upon
eligibility for exemption. Further, they permit exemption from all the require-
ments of Title IV of the Act. They should, we think, contain some controls. We
suggest that this blanket exemption should be granted to carriers which have
proved themselves over a period of time by effective public operations. Thus, it
should be available only to air taxi operators; that is, carriers operating pursuant
to Part 298 of the Board's economic regulations—which have been in operation
for at least three years and which, during the 12 months preceding their applica-
tion for certificate authority, have operated at least 35 million revenue ton miles
of interstate cargo carriage. Secondly, we think that the carrier should be re-
quired during the exemption period to operate the same type of service it has
previously operated. It should not be permitted to expand, either in terms of serv-
ice or of points served, except pursuant to certification or under its existing au-
thority. In the case of Federal Express it would thus be allowed, under the interim
exemption, to operate its existing small package service (up to 70 pounds apiece
with a combined girth and length of 108 inches) with large aircraft to and from
the points it has been serving. We suggest that the exempted carrier should be
subject to all the requirements of Title IV of the Act except the certificate re-
quirement. A carrier should not obtain all the benefits of certification without
being subject to its responsibilities. Finally, we believe there should be a limita-
tion on the size of aircraft which may be operated during the exemption period.
The applicant should not, in the interim before the Board acts on its application,
be permitted to operate with an aircraft whose large size has the potential of
disrupting the competitive scheme which has been established in prior Board
proceedings. We think that a reasonable limitation for the applicant during the
exemption period is an aircraft with a maximum payload not exceeding 50,000
pounds.
We have incorporated the foregoing suggestions in our legislative proposal.

With these suggestions, we believe that the legislation will give some impetus to
the proper development of air cargo services.

Along with this, we urge that the supplemental carriers be given the same•
type of interim blanket exemption as is being proposed in H.R. 14623 and H.R.
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15302. I have described our inability to obtain transatlantic cargo authority. At
best, it appears that final administrative action on our certification is years away.
Therefore, our legislative proposal calls for the Board to grant an interim air
cargo exemption, coextensive with the carrier's passenger authority, to any sup-
plemental carrier which has applied for an air cargo certificate. As in the case of
the exemption accorded air taxis, a supplemental carrier would not be eligible for
an interim exemption unless it had conducted certificated supplemental cargo
charter operations for a period of at least three years.

Also, specific legislative authority should be given to the Board empowering it
to allow split cargo charters. The Board's failure to grant this authority in the
past is, we think, an anomoly. We see no legal impediment to such a grant under
•existing law; however, the Board has questioned its own authority. We therefore
propose legislation which would clearly authorize split charters for the certifi-
cated industry. We suggest that the minimum split-cargo shipment be fixed at the
lesser of 20,000 pounds or one-half the cargo capacity of the aircraft, whichever is
less. This alternative phrasing would permit existing air carriers to utilize cur-
rently-owned aircraft, some of which have a capacity of less than 40,000 pounds.
Such a provision would, we think, make available low-cost air transportation

to shippers who now use surface transportation and would thus give much-needed
stimulation in the cargo charter area.
Mr. Chairman, this concludes my prepared statement. I will be pleased to

. answer questions.

A BILL To amend the Federal Aviation Act of 1958, as amended, to broaden the power of
the Civil Aeronautics Board to grant relief by exemption in certain cases, and for other
purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. Except as otherwise specified, wherever in this Act an amend-

ment is expressed in terms of an amendment to a section or other provision, the
reference shall be considered to be made to a section or other provision of the
.Federal Aviation Act of 1958, as amended.

SEC. 2. Section 416 is amended by adding the following new section 416 (c) :
"(1) The Board may grant exemption from the requirements of section 401

to any carrier which is an applicant for a certificate to perform all-cargo air
transportation under section 401 and which has been authorized by the Board
for a period of at least three years to perform without certification direct air
transportation utilizing aircraft with a minimum payload capacity of not more
than 7,500 pounds, such exemption to authorize operations of the same type as
it conducted, and to and from the same points as it served during the 12 months
immediately preceding such carrier's application for a certificate utilizing air-
craft with a maximum payload capacity not exceeding 50,000 pounds, where
such carrier has demonstrated the public need for such authority by the opera-
tion of 35 million revenue ton miles of cargo carriage in interstate air trans-
portation in the 12 month period immediately preceding such carrier's applica-
tion for a certificate.
(2) The Board may grant exemption from the requirements of section 401 to

any carrier which has been authorized by the Board pursuant to Section 401(d)
(3) for a period of three years to perform civil cargo charter transportation be-
tween any pair of points or geographic areas where the public interest has been
demonstrated by such carrier's performance of air transportation between such
points 'or areas for a period of at least three years immediately preceding such
carrier's application for a certificate of public convenience and necessity to per-
form cargo charter air transportation, such exemption to authorize such air

• carrier to operate cargo charter air transportation coextensive with such carrier's
certificated passenger charter authority pending final certification by the Board.
(3) Nothing contained in this subsection shall limit the power granted to the

Board under subsection _Lb) hereof."
SEC. 3. Section 101 is amended by renumbering paragraphs (11) through (38)

- thereof as paragraphs (12) through (39) and by inserting after paragraph (10)
the following new paragraph:
"(11) 'All-cargo air transportation' means air transportation of property, or

of property and mail, only."
SEC. 4. Section 401(e) is amended by adding the following new section 401(e)

(7)
"(7) Any certificate issued under this section or any exemption granted there-

-from which authorizes the carriage of property on charter trips in air trans..
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portation shall be deemed to authorize air transportation performed for a shipper(including an air freight forwarder) where less than the entire capacity of anaircraft has been engaged for the movement of property provided however thatany such shipper must block and pay for not less than 20,000 pounds of capacityor one-half the payload capacity of the aircraft, whichever is the lesser, andprovided further that the entire payload capacity of the aircraft is contractedto one or more such shippers."

Mr. DRISCOLL. Thank you.
As I said, we do appreciate the opportunity to appear before this

subcommittee, and not only to address the specific bills, H.R. 14623
and H.R. 15302, but to suggest some legislative changes for your con-
sideration which we feel are needed in order to take and better adapt
the bill to the needs of the air transport industry.
We do believe, and do support the objectives of the legislation as

contained in both of those bills, but we believe it is too broad in one
respect, but too narrow in another.
Narrow in the sense that it pertains only to the domestic, and does

not pertain to international cargo, nor does it pertain to split cargo
authority.
I would like to try to draw an analogy, if I could, for the then 
Mr. SNYDER. Would you define what you mean by split cargo?
Mr. DRISCOLL. Split cargo would be where one or more shippers, two

or more shippers, let me say, could contract for the capacity of a
chartered airplane, and thereby move their goods, and that is pre-
cluded today. One shipper alone has to contract for the entire capacity,
or a freight forwarder has to contract for the entire capacity.
Mr. SNYDER. If Dale and I were to put together a shipment, that

would be two separate shippers; that would be a split cargo?
Mr. DRISCOLL. That would be a split, sir.
Mr. SNYDER. Suppose we could not do that, so I chartered the entire

aircraft, knowing I could use only half of its capacity for my ship-
ment, and then I said to Dale, "Hey, Dale, I have chartered a plane."
Could I make a deal with him? Would that be covered under the

regulations?
Mr. DRISCOLL. That would not, per se. You can get into some off-

shoots of it, a joint loading arrangement, and so forth, but basically
that would be, in my judgment, a split, which is precluded by the regu-
lations today.
Mr. SNYDER. What could they do to me?
Mr. DRISCOLL. Well, they could fine you. If you were in the business

as a freight forwarder, or anything else, they could suspend your
license. They could take action.
Mr. MILFORD. The deal's off.
Mr. DRISCOLL. That contrasts with the passenger side, if you will,

where the Board has permitted splits of passengers. They established
a group of 40 as the basic element for the charter. First they came
out and said you could have two splits. Then they went to three splits.
And now you can have as many splits, and divide it into the number -
of seats aboard your airplane.
Mr. MILFORD. Does the Board—does the law prohibit this, or does the

Board have it within its power to grant this?
Mr. DRISCOLL. The Board has within its power the right to grant it,

but the Board has not granted it, neither has the Board taken and gone
ahead and given the supplemental industry that I represent cargo ,
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authority coextensive with its passenger authority. They have done
that probably 99 percent, but in one area of the North Atlantic we only
have passenger authority, not cargo authority.
Now, at the time that we originally received our authority, the denial

of cargo authority in the North Atlantic probably made sense, because
we had then an all-cargo carrier that was in the embryonic stages of
development, but that has been over 10 years ago.
Now, the carrier is fully developed. We are required to seek exemp-

tion authority from the Board on an individual flight basis, or flights
at substantial cost—$300, probably, per exemption.
We have to pay the Board a $110 fee, plus you have got a legal fee

involved in filing these, and so far this year the Board has granted,
over the 7 months through July, 261 exemptions to carriers to fly cargo
across the North Atlantic, and a lot of it into the Mideast.
Now, we think this is sort of ridiculous and therefore we are sug-

gesting that your bill, Mr. Milford, could be broadened so that it not
only covers the case of Federal Express, but it also covers the opera-
tion of the supplemental carriers, and we want to say, specifically,
that we do endorse the Federal Express operation.
We feel that they are fully entitled to be able to operate with larger

equipment than they are permitted under the Board exemption today.
We think the Board has not looked at the shippers' requirements, and

that is something that they should, the same as they have looked at the
passenger—they have looked on the public's requirements for pas-
senger lift. They should look at cargo the same way.
We have attached to our statement some suggested changes to your

bill, which we understand is acceptable to Federal Express, and which
we believe will take, and should protect the interests of those com-
panies that are already in existence today, but permit the public to be
served by Federal Express in the manner that they are presently serv-
ing, but with larger equipment to make it more economical, and to
permit that company to render the public service that it is trying to do,
but at the same time we feel that the public is being denied the same
advantage in the cargo area that they are enjoying in the passenger
area and that is split cargo authority.
We have repeatedly asked the Board for this authority. The Board

has denied it, and we feel that there is not sufficient justification for
their denial, therefore, that is why we are suggesting to you some leg-
islative changes to your bill that would authorize that, and would au-
thorize the supplemental carriers to perform cargo service coextensive
with the passenger authority that they hold. We see no valid reason.
I think we could suggest that there are two ways—you can op before

the Board, and prove public need and necessity, and we think we have
done that, and we have demonstrated the need of it, but the other thing,
is you can do it by de facto P.C. & N., and we think the Federal Ex-
press has demonstrated the P.C. & N., and we believe we have through
the exemption process.
More than one exemption a day has been issued by the Board for

trans-Atlantic cargo authority charter, and we believe that we should
not be in a position of having to go in each and every time a require-
ment comes up, and ask for a specific exemption.
We believe we should have blanket exemption authority pending

certification.
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Now, we have demonstrated in the recent trans-Atlantic renewal
case, and establish quite a record to the need for additional cargo-
passenger across the North Atlantic.
The Board in recommending that case, to the present remanded the

cargo considerations to another hearing, which again may take 2 to 3
years to finalize and, in the meantime, we are having to ask for indi-
vidual exemptions.
Therefore, we would earnestly suggest and recommend to this sub-

committee consideration of amending the bills that you have now be-
fore you, and to enlarge it to cover not only the Federal Express, but
the supplementals, and to authorize split cargo authority.
Thank you for hearing me, and I will be pleased to answer any

questions that you may have.
Mr. ANDERSON [presiding]. Thank you, Mr. Driscoll.
In your remarks you comment that you recommend that H.R. 14623

and H.R. 15302 be limited to air taxi operators.
Would this mean that Federal Express could obtain new authority

by exemption while its competitors, such as Flying Tiger, could not
obtain exemption authority?
Mr. DRISCOLL. We looked at the questions, I guess, in that light the

answer is yes. We looked at it on the basis of again demonstrated

P.C. & N.—the de facto P.C. & N., and we looked here at Federal Ex-
press and the air taxi operator, in our judgment, has demonstrated a
de facto P.C. & N., and has existed, and therefore we recommended
legislation along those specific lines.
Mr. ANDERSON. Would your recommended limitation exclude con-

tract carriers and intrastate carriers, such as Zantop and Alaska In-
ternational?
And if so, what is your rationale for excluding these carriers?
Mr. DRISCOLL. It would exclude them as we have proposed it, and

the rationale is basically this, that we do not see where there has been

any demonstrated P.C. & N. on a de facto basis. We do see that in the
Federal Express case.
We believe that it has to be narrowed here, but we have a particular

case in mind, Federal Express. We have the supplementals.
We believe we have demonstrated in both cases that P.C. & N. does

exist, and therefore there should be exemption pending certification.

In the other case, we fail to see that that has been demonstrated to

any degree at all.
Certainly, they have been—Zantop and others, performing private

carriage, they have not been providing it to the public to the degree

that they have proved P.C. & N., and we believe that that is a neces-

sary ingredient that should be there prior to the Board granting a

blanket exemption pending certification.
Mr. ANDERSON. In your testimony you state:

During the first 7 months of 1976 the CAB issued 261 exemptions and waivers

for individual charter flights across the North Atlantic.

It seems to me, authorizing these operations on a flight-by-flight
basis is a wasteful procedure.
Do you agree, and would you describe the procedures which are

followed before the CAB authorizes a flight?
Mr. DRISCOLL. Yes, sir.
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We ag,Tee with you that it is a wasteful procedure. It is not only
wasteful, it is costly.
As I indicated, each individual exemption that is filed, there is a fee

you pay the Civil Aeronautics Board of $110. In addition to that, most
of the companies have to have an attorney file it.
So that, in gross we are talking about $200 to $300 per flight as far

as total fees are concerned.
The manner in which the exemption is granted is that a company

who has a requirement seeks bids or proposals from air transport
companies to perform the service. The fact that they come out and
ask the supplementals and others to perform it indicates that the
service is not available to them by the regular scheduled carriers across
the North Atlantic.
Once that requirement is known we file an application with the

Civil Aeronautics Board requesting the specific authorization for a
flight or flights.
The Board then looks at it to see whether there is opposition to it

from any of the carriers that may have preemptive rights in that
area, such as across the North Atlantic to Europe. You would find
that Pan American, TWA, or Seaboard would have preemptive rights.
If they have no objection to it, the Board will go ahead and grant

exemption.
Now, in the Middle East, the same rule does not apply, Seaboard

does not have preemptive rights, so therefore the Board has been
normally granting the requested exemption, because the requirements
are beyond the capacity of the present certificated carriers.
Mr. ANDERSON. Secretary Barnum suggested yesterday that if there

is free entry for supplementals into all-cargo service, it may be desir-
able to give the all cargo carriers improved opportunities to provide
supplemental service.
Do you have any comments on this suggestion?
Mr. DRISCOLL. Sir, I think that I am disturbed by their words, "free

entry"—free entry into any type of service.
When I appeared before the subcommittee before on regulatory

reform and, also, before the Senate Aviation Subcommittee, I had
taken the position that there has to be a P.C. & N. standard to govern
entry into any business.
Now, the P.C. & N. standard does not have to be the one w.e know

today. It can be a modified version, but whatever P.C. & N. standard
you have has to apply to scheduled as well as to supplemental carriers.
You cannot say that you can have free entry into the supplemental

ranks, but not free entry into the scheduled ranks.
So that I have to take objection to any type of free entry. We believe

it has to be a controlled entry, but rather it could be a system where
the burden could be on the Board to substantiate that P.C. & N. does
not exist.
Today it is on the carrier to prove P.C. & N. So you could have a

presumption that P.C. & N. does exist, and it is up to the Board
to rebut that in a particular case that P.C. & N. does not exist.
So I would feel that there has to be a regulated climate, after all,

because we are talking about a public utility service, and air trans-
portation, in my judgment, should not be wide open to anybody that
just wants to walk into it.

78-255-76----7
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We have had the history, not only prior to the Civil Aeronautics
Act of 1938, but we had the history of the large irregular carriers, the
nonscheduled, as they were involved in air transportation prior to the
certification of the supplemental carriers and the action of the Con-
gress in certifying the legislation for the Board to grant P.C. & N.
to the supplemental carriers.
So, therefore, we do not believe that a free entry system is in the

public interest.
Mr. ANDERSON. Let us assume that there was a limited free entry

system, and that the P.C. & N. requirements were met, and that in the
process supplementals would be allowed to go into all cargo service.
Would you feel then that it would equally be fair to allow the all-

cargo carriers to get into the supplemental service?
Mr. DRISCOLL. Really, I really have a difficult situation here. The

all-cargo carriers today are able to engage in charter service. The
scheduled carriers, as a whole, are able to engage in charter service.
We, as supplemental carriers, are restricted to charter service. The

all-cargo carriers, however, are not permitted to engage in passenger
operations, as that is considered off-route, and requires a specific
authorization from the Civil Aeronautics Board, so I would assume
what Secretary Barnum was suggesting in light of allowing the all-
cargo carrier to enter the supplemental business was again to suggest
they could go into the passenger operation.
Now, I do not believe that again you can treat it on a broad basis,

and say that they should be entitled to go into the supplemental busi-
ness. They do have charter authority.
Again, looking at it from how well is the public served, if we look

at the passenger side today, the public is served very well. There is
excessive competition, and we, as supplemental carriers, vis-a-vis the
scheduled carriers, are involved in mammoth charter operations, and
that does not mean that the cargo carriers are excluded from the
passenger operation today, but they have to have specific authoriza-
tion from the Board to get into it.
So I still believe I would favor a regulated climate, not just a free

entry system, that we being permitted to go into operations, we would
probably still have to take and obtain specific authority from the
Board, but to trade that for all-cargo carriers or others just to engage
in charter service on a wide open basis, I do not think is in the public
interest, sir.
Mr. ANDERSON. Thank you.
Mr. Snyder?
Mr. SNYDER. Thank you, Mr. Chairman.
You said a few minutes ago, Mr. Driscoll, that air transportation

should not be open to everyone who wants to come in.
Mr. DRISCOLL. Yes, sir.
Mr. SNYDER. Were you speaking of entering the air transportation

business itself? Or something else?
Mr. DRISCOLL. I think I am talking in the broadest possible sense,

Mr. Snyder. I think that in my judgment, and I have been on both
sides, both in Government and in the industry, that you have to have
some standard, that you have to have a need to enter this air transport
business, and prove that need, that you just do not go out and pick up
an airplane and say, "I am going to perform air transport services,"
and start flying, because that is destructive.

•
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The history has proven that has been a very destructive system.
We believe that there has to be some degree of regulation, and as far

as routes are concerned, we believe that you have to have some regula-
tion to enter into routes, also.
Now, basically, under the regulatory reform proposals of allowing

a carrier to expand, and some of the administration proposals, I think
some of those do have merit to a degree, but has to be a parameter to
surround it.
Mr. SNYDER. Well, now, I think it would be stretching things a bit

to deny that someone under our system could assemble the necessary
resources and enter the air transportation business.
It is difficult, but it can happen. I thought the testimony yesterday

by Mr. Smith, of Federal Express, indicated that he and his associates
found a market where they could make money and do a job—and they
went into the business. This was a classic free enterprise approach;
they went out and built a successful business. I think that your
approach might preclude people from taking this sort of initiative.
Mr. DRISCOLL. No, sir. They have an exemption with part 298 oper-

ators from the Civil Aeronautics Board. The reason they are before
this subcommittee asking for additional legislation is because of the
restrictions that the Board has placed on them, that they cannot use a
more efficient airplane, they are restricted to 7,500-capacity airplanes.
And let me just make it clear that we do support Federal Express;

we believe in their system.
Our group of carriers has been the same type of developing and

serving of the public, but again we have had to do it under some type
of authorization, and Mr. Snyder, I might suggest to you that you do
have some carriers today that spring up overnight, licensed by the
FAA only, not subject to economic regulations of the Board, and they
are what are known as 121 carriers, and you could have any number of
those, they are here today, and some are gone tomorrow.
Mr. SNYDER. Under our free enterprise system in this country, do

we not have both the right to succeed and the right to fail?
Mr. DRISCOLL. We do have the right to succeed and the right to fail,

sir, and we fully support a free enterprise system, but again, when
you are dealing in an air transport system, any public utility, we do
believe that there should be some basis of demonstrating the need to
enter the business, that you just do not go out, and air transportation
is affected with the public interest.
We want a sound system. It is committed to the national defense,

committed to the Postal Service, and so forth. You cannot have a
system that has to serve the public that, again, is subject to just any-
body waltzing in now at any time and saying: "I am going to fly,
and if I do not make it I will fold up. If I do make it maybe I will
take my profits and fold up anyway," and just walk out, and in the

9 meantime some harm has been caused to other existing air transport
companies.
Mr. SNYDER. Is there any prohibition under existing law or regula-

tions which prevent any of your members, or any air carriers, from
ceasing operations, taking their profits and/or losses, and going out
of business?
Mr. DRISCOLL. No; there is not, sir, any of them.
Mr. SNYDER. You are saying there would be a prohibition?
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Mr. DRISCOLL. No, sir. I am saying that as the basis of entry, and
the investment one makes in establishing an air transport company,
is something—
Mr. SNYDER. Would not anyone going into that business have to

make the same investment?
Mr. DRISCOLL. Some may have to make an investment, some may not,

sir. They can go out and lease a couple of airplanes, and just start an
operation.
We have had a list of that over the years, and this is why the Con-

tress, in Public Law 87-528 came out and focused on this, and
-authorized the Board to certificate the supplemental carriers, but there
were 150 at one time of large irregulars.
When the Board finally came out in their interim certificate, 35 met

the fitness standard, that on the final P.C. & N. requirement ended up
as 15.
So that somebody looked at it to see whether those were serving a

public need and public interest, and this is all I am saying, is that
somebody still should be in that business of looking at it.

Mr. SNYDER. I cannot disagree when you narrow it down to that.
Let us take a look at your testimony, the last two pages of your

prepared statement.
Section 2, subsection (1) is extremely restrictive; is it not?
Mr. DRISCOLL. Yes, sir, it is.
Mr. SNYDER. Who would be covered by that provision?
Mr. DRISCOLL. Federal Express would, and we do not know whether

there are any others that would or would not, sir, and it was specifically
designed, I might add 
Mr. SNYDER. To qualify for that exemption, they would have to have

been in business for
Mr. DRISCOLL. Three years.
Mr. SNYDER. Three years, and Federal Express has been in business

for about 4?
Mr. DRISCOLL. I think they have been in a little longer than that, but

at least 4.
Mr. SNYDER. It was designed to cover them and no one else. It would

keep anyone else from qualifying for that exemption.
Mr. DRISCOLL. It was definitely designed to meet the specific require-

ments of Federal Express. I will not deny that.
Mr. SNYDER. I can understand that Federal Express may not want

competition, but why should someone else who can raise the necessary
investment not have the same opportunity to make a success that they
have had?
Mr. DRISCOLL. I would agree with you, except that we set a 3-year

.period, because that gets down to our theory that you will have demon-
strated during that period a de facto P.C. & N., that the public need
exists.
Mr. SNYDER. Why pick 3 years?
Mr. DRISCOLL. We did it arbitrarily, sir, and I agree it is very

arbitrary. It could be 4 years, could be 5, could be 10, could be 1 year.
Mr. SNYDER. It was convenient.
Mr. DRISCOLL. It was our suggestion.
Mr. SNYDER. I see.
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They must have been operating for 3 years without certification—
utilizing aircraft with a maximum payload of 7,500 pounds. The
exemption would authorize operations of the same type and to and
from the same airports as during the 12 months immediately preceding
the application. If granted, the exemption would permit the carrier
to operate aircraft with a maximum payload of 50,000 pounds.
Why did you choose 12 months on routes when you have 3 years

on operations?
Mr. DRISCOLL. Well, again, it gets into a judgment area, and we

looked at it with our judgment, and without taking and trying to
hoodwink the subcommittee at all, we looked at the Milford bill as
being a bill designed to aid Federal Express, while it is broad, and
would have covered other carriers.
Mr. SNYDER. That is not responsive to the question.
Mr. DRISCOLL. No, but what I am trying to say is we then looked

at specifically what is Federal Express—what do they want to achieve.
We then designed this bill to meet their requirements.
Mr. SNYDER. They must demonstrate the public need for such au-

thority by carrying 35 million revenue ton-miles of cargo—at least
35 million revenue ton-miles of interstate cargo carriage during the
12 months preceding their application.
This would not let anyone else in—regardless of whether they could

raise $100 million, $200 million, or $1 billion 
Mr. DRISCOLL. I do not think that 
Mr. SNYDER. Or whether they could buy every airplane in the

United States.
Mr. DRISCOLL. No, what we were trying to do here was to recognize

what has been demonstrated, Mr. Snyder, and we felt that Federal
Express had demonstrated a de facto P.C. & N. and, therefore, a spe-
cific piece of legislation was required.
Mr. SNYDER. What is the next subsection? Grant exemption from

the requirements of section 401 to any carrier—
Mr. DRISCOLL. This would be the one that would grant the supple-

mental carriers, section 401 (d) (3), is where you get your basic au-
thority, and it would require you also to have had 3 years' history,
and you would be able to—
Mr. SNYDER. Well, now why do you not make it necessary for the

supplementals to have carried a certain amount of cargo during the
past year—the same thing you are suggesting for Federal Express?
Why do you not include that as well? Is it because they do not have
the history?
Mr. DRISCOLL. No; we do have a history, and we do not have ton-

miles, because they are two different types of operations, one is op-
erated on a regular scheduled basis as Federal Express does—
Mr. SNYDER. But, Mr. Driscoll, you want to treat everyone alike.

Would you want the supplementals to meet the same requirements as
the cargo people to go into business?
Mr. DRISCOLL. That is why we put that in.
Mr. SNYDER. Why do you not include the same requirements for

them to qualify for an exemption?
Mr. DRISCOLL. The size of the airplane, sir, we already have. We

have airplanes that go to the 747 type, which are substantially in
excess.
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What we were looking at was a specific requirement, from the Fed-
eral Express standpoint, versus the overall charter-type arrangement.
Now, maybe our bill is deficient. We have made it as a suggestion

to the subcommittee, to try to point up some of the deficiencies that
do exist, if you will, in the overall transport industry.
Mr. SNYDER. Let me say this, and I do not say it to be critical, but

this Federal Express bill does not impress me at all. I speak only for
myself, but I am not convinced when people come in wanting relief—
and do not want anyone else to have the same relief.
We had a hearing just yesterday on the subsidy refund proposal.

I know where I stand on that; I am for it. I will vote for it because
it is a question of treating everyone alike. I do not think we do justice
when we pass legislation which does nothing more than isolate a sit-
uation—and guarantee that no one will be required to compete.
I fall on the side, generally, of not being in favor of the deregulation

proposals the Administration has advanced. But I tell you, when you
hear this kind of testimony and see this kind of bill, it is a most con-
vincing argument for the Administration position. It dents my armor,
and I say this in all sincerity, not in criticism.
Mr. DRISCOLL. Let me explain this other provision that when we

talk about supplemental carriers across the North Atlantic, there are
presently five that have been found by the Board to be needed in the
passenger side across the North Atlantic.
They have certificates issued by the President. Those five carriers

today are precluded from operating cargo charters, except by exemp-
tion.
We looked at it from the basis of what are the supplementals, and

this provision, item 2, that you are commenting on would not take and
limit competition, but it would broaden competition, and it would put
five more carriers with blanket authority to perform charters across
the North Atlantic.
So we are not trying to limit, but we are trying, and we did try

specifically to put some parameters because, again, you get the system,
if you open it up all the way, then you may not get any relief whatso-
ever.
We are trying to get relief for the supplemental carriers. We have

been trying for 10 years to get relief in this one area, and that is why
we suggested that there has to be a 3-year history.
We cited in our testimony the specific individual exemptions that

have been granted, 261 during the first 7 months of this year, and we
feel that there is again a demonstrated de facto P.C. & N. existent.
Now, it was not our purpose in coming out and trying to submit a

bill that we did not know what the end result might produce.
We could tell from this one what the end result would be, and that

was the only reason we got as specific as we did, sir.
Mr. SNYDER. Well, thank you.
MT. ANDERSON. Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Driscoll, you mentioned in your testimony that you want to

make amendments to my bill.



99

I would point out, first of all, that there are some 12 or more co-
sponsors.
Mr. DRISCOLL. Yes, I recognize that.
Mr. MILFORD. As such. They were all involved with this particular

piece of legislation.
The recommended changes that you have suggested go into really

another area that could substantially change air cargo operations, and
affect many air cargo operations.
We would need really to hold rather lengthy, additional hearings

before being able to consider amendments of the type you have sug-
gested.
As a general rule, I, personally, am reluctant to sponsor legislation

that would mandate specific decisions upon the Civil Aeronautics
Board when they involve judgmental matters, because neither I nor
the Congress really have the facility to examine all competitive factors
which involve specific carriers or air cargo modes which should be
selected to operate over which routes, whether domestic or interna-
tional. It is a little beyond our ability.
I really feel our job is to maintain all the basic laws that allow an

atmosphere or fair competition to all operators, and that the factor
of public interest is really what the Board should be seeking.
While I seriously doubt that the remaining time during this Con-

gress would allow for additional hearings on the amendments you
recommend, I will nonetheless be glad to meet with you or members of
your industry, to study your proposals, and if present are defec-
tive or damaging to the public interest, I will be glad to sponsor some
legislation in the next Congress along that line.
The bill before us at this time does not mandate decision by the CAB,

but simply permits the CAB to grant temporary exemptions in a very
narrow area, pending certification when such exemptions are in the
public interest, and as such do not become directive in any way.
Mr. DRiscomi. We would like to take advantage of your offer, and

meet with you, Mr. Milford, and further justify our position.
We would, however, suggest that if the Congress does report out

your bill along with all the other cosponsors you have on it, we would
respectfully request possibly it be broadened to cover international as
well as domestic, and we notice that you have already amended it, so
that is not just the initial certification, it can cover anyone that is cer-
tificated that has another certificate pending before the Board, so we
welcome that change, but we would only hope that it could be broad-
ened to the degree that it would not forestall the Board granting
blanket exemptions initially, as well as domestically.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Any further questions?
If not, thank you, Mr. Driscoll, for your statement.
Mr. DRISCOLL. Thank you, sir.
Mr. ANDERSON. Our next witness will be Mr. Robert W. Prescott,

president, the Flying Tiger Line. Mr. Prescott, we have your prepared
statement before us and we have made it a matter of the record. You
can read it, or extemporize it, or present it any way you wish.
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TESTIMONY OF ROBERT W. PRESCOTT, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, THE FLYING TIGER LINE, INC., ACCOMPA-
NIED BY JACK ROSENTHAL, GENERAL COUNSEL, AND JOSEPH
HEALY, VICE PRESIDENT-CHIEF OPERATING OFFICER

Mr. PRESCOTT. Mr. Chairman, I have with me Mr. Jack Rosenthal,
aviation counsel for our company, and Mr. Joe Healy, who is our vice
president and chief operating officer of the company.
I have a voice constraint, brought on by radiation treatment in the

recent past, and we would like to read our statement, because we have
added a considerable amount to the testimony that we heard yesterday,
and we would like to have the benefit of our thoughts on the record.
I would ask your appreciation, and permission to have Mr. Rosen-

thal read this prepared statement, and I will be able to answer any
questions.
Mr. ANDERSON. Proceed, Mr. Rosenthal.
Mr. ROSENTHAL. Mr. Chairman and members of the Aviation Sub-

committee, I would like to thank you for the opportunity to testify on
the question of the need for immediate legislative relief for the Federal
Express Co.
I have already testified before the Aviation Subcommittee of the

Senate Commerce Committee on the provisions of S. 3684 which are
identical to H.R. 14623.
With your permission, I would prefer at this time to merely submit

for the record my earlier written testimony. [See appendix p. 197.]
In my previously submitted written testimony, I focused on the posi-

tions taken by Federal Express and by the Civil Aeronautics Board
on the Senate hearings. I would like today to amplify these comments
to take into account what we learned in yesterday's hearings.
At the conclusion of yesterday's hearings, Congressman Milford was

engaged in a discussion with Mr. Smith and his counsel about the
implications of H.R. 15302.
As we understand it, the Congressman was of the view that, after

enactment, Federal Express' competitive position would not be superior
to that of the presently certificated all cargo carriers since, if it received
a large aircraft exemption, Federal Express' entire operations would
be subject to title IV of the act.
But Mr. Smith and his counsel, in our judgment, correctly pointed

out that this would not necessarily be the case. The legislation would, in
fact, permit the Board to grant Federal Express an exemption to oper-
ate large aircraft, which the Board would probably do for a defined
group of markets, while at the same time permitting Federal Express
to continue to operate the rest of its services under part 298. And both
Mr. Smith and his counsel made it plain that it was their intention
to ask for such authority.
Now, Mr. Smith also stated that Federal Express would accept rate

regulations over its entire system. Of course, that proposal would not
be required by the proposed legislation and Mr. Smith would probably
feel free to change his mind if circumstances changed; for example, if
some other third level cargo carrier applied for large aircraft au-
thority and successfully sought to continue to operate small aircraft
under part 298 without acceding to rate controls for these operations.
And it is plain from Chairman Robson's testimony that he would not
be ill-disposed to dispensing with freight rate regulations.
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In any event, we believe that irrespective of Mr. Smith's commit-
ments to accept less—and we are not challenging his present sincerity—
we must look at this legislation on the basis of what it authorizes.
And as drafted, it would continue, as did H.R. 14623, to authorize

a dual regime in which carriers, which had devoted the time and re-
sources necessary to obtain certificates of public convenience and ne-
cessity, could be left in an inferior competitive position to those which
had not done so.
We do not think that it is fair—and we do not believe that you will

either.
You did ask Mr. Smith about whether he would support legislation

which would place time limits on the Board in disposing of an appli-
cation for a certificate of public convenience and necessity to engage
in domestic all-cargo services.
He said he would support such legislation—although it was plain

that it was not his first choice. Chairman Robson and Under Secretary
Barnum also stated that they would support such legislation. So would
we.
Indeed, we would strongly support such legislation. For contrary to

Chairman Robson's view, we share the forwarders and Federal Ex-
press' view about the need for expanded freighter services.
And we are concerned that, despite the Board's apparent willingness

to consider promptly applications by the combination carriers for
competitive domestic passenger services, with its total failure to hear
comparable applications for all-cargo authority in the face of over-
whelming evidence of reductions and withdrawals of freighter serv-
ices by the combination carriers.
I would like to call to your attention that the two domestic all-cargo

carriers are the only two certified carriers which are authorized to
serve fewer points today than they were at the time of their original
certification more than 25 years ago.
The Board has, in recent years, denied efforts on their part to expand

potential domestic airfreight markets. In Tiger's case, for example,
we have on several occasions been denied even the opportunity for
hearing on an application for a lower-48 States to Anchorage freighter
service which we are uniquely able to provide.
And the Board has, to date, not set for hearing an application of

Flying Tiger which, if granted, would restore freighter services to
significant markets which currently have none.
Such treatment of Flying Tiger's service expansion requests becomes

all the more disturbing in the face of the Board's singular promise to
Federal Express that it would receive expedited consideration of a
certificate application for nationwide all-cargo authority.
Mr. SNYDER. Excuse me. Is this in your statement?
Mr. ROSENTHAL. No, sir. .
Mr. SNYDER. But you do have an application pending?
Mr. ROSENTHAL. Yes, sir.
Mr. SNYDER. Thank you.
Mr. ROSENTHAL. We think that congressional pressure on the Board

to devote more resources and focus increased attention of airfreight
matters would serve to restore a better balance between the Board's
present dominant concern with passenger matters—a point on which
Federal Express shares our view—and the Board's statutory obliga-
tion to provide for expanding freighter services within the certificated
system.
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This brings me to the Board's position as expressed by ChairmanRobson before the Senate Aviation Subcommittee on August 3. 1976,and repeated here yesterday.
Chairman Robson, in effect, endorsed enactment of legislationwhich would give the Board plenary power to deregulate airfreight—as the Board saw fit to do. But the Chairman gave the Congress noclear insight as to just how the Board would administer any suchpowers granted to it.
For example, the Chairman said, on the one hand, that the legisla-tion would enable "* * * the Board to exempt all-cargo carriers fromthe certification and rate provisions of the act."
He went on to state, however, that since "* * * the current statute

contemplates a certified system * * * the Board would not have un-
fettered authority to exempt cargo service."
There was no further elaboration about how the Board would ad-

minister such legislation, if enacted either in the Chairman's prepared
testimony or in his response to Chairman Anderson's specific question.

Consequently, our concern runs not only as to how the present Board
might interpret its authority, but how some future Board might act
under this board discretionary power. This was also a concern, which
you will recall, was expressed by Secretary Barnum.
Why is Flying Tiger concerned?
Mr. Chairman, you are familiar with our history. You know that

we are one of almost 300 carriers that after World War II began
commercial operations with high hopes of developing a new industry—
airfreight services—and prospering.
Of the less than handful of survivors of that era, it is clear that we

are the most successful. By every conceivable indicator, in fact, Flying
Tiger is the most efficient and profitable all-cargo carrier in the world..
We provide the largest amount of freighter capacity of any air

carrier and have the most modern jet freighter fleet. We operate today
three 747 freighters and have largely completed the financing of
three more 747's, which when they are added to our system in 1977,
will make us the largest operator of wide-body freighters in the world.
We have spent, and are continuing to spend, at an unprecedented

rate for the necessary market research to operate airfreight services
which meet and develop market demand profitably.
Our organization and our investment in facilities and equipment

have been necessarily shaped by the requirement of living within a
system of Government regulation.
For example, we are a regulated carrier limited to serving major

city pairs. We are required to serve all of the market, not just the
high-rated small parcel, small shipment service. This in turn rules
out the use of small aircraft.

Further, we are inhibited in extending our market coverage by
Federal Aviation Act and Interstate Commerce Act entry and acquisi-
tion restrictions. This has led to an increasing dependence upon large
shippers and forwarders for the revenues and traffic necessary for our
operations.
We could not overnight change the structure of our organization,

our equipment, or our services. Therefore, even were fundamental
changes in airfreight regulation deemed to be in the public interest--
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a position which has not yet been documented—such changes would
have to be staged over a considerable timeframe.
To do otherwise would have a serious disruptive effect on a system

which we have spent years and millions of dollars to develop. And, of
course, the immediate impact on our shareholders would be substantial.
But, of course, that is not all. If the further milking of high-yield

traffic from the certificated system leads to additional contractions
in that system, there are countless numbers of shippers who will be
hurt. They are the shippers who have large shipments which do not
fit into small airplanes, and which Mr. Smith took pains to say yester-
day, his company does not want to carry.
We recognize that there are weaknesses within the current regulatory

system and there is need for change. However, we do not believe that
a public interest case has yet been made for wholesale changes of the
scope which the deregulators would like to see accomplished. Nor do
we believe that a case has been made for an immediate and partial
deregulation limited to domestic airfreight.
Mr. SNYDER. Excuse me.
Where are we in your statement?
Mr. ROSENTHAL. You do not have that.
Mr. SNYDER. Thank you.
Mr. ROSENTHAL. We are even more troubled by the Board's current

proposal that with its original broader one. And Secretary Barnum's
thoughtful testimony suggested that he, too, was troubled by this new
proposal.
• At least under the Board's original legislative proposal passenger
charter services would be deregulated at the same time as airfreighter
services. Under its present proposal, the charter carriers could suc-
cessfully apply for authority for scheduled freighter services and in
combination with airfreight forwarders establish outside of the certifi-
cated system any competitive scheduled services they might see fit to
provide.

Certainly, this would create an additional opportunity for the sup-
plemental carriers to utilize capacity, especially in off-peak periods.
But it would deny the all-cargo carriers a reciprocal opportunity to
employ off-peak capacity.

It would also, in the short run, seriously disrupt any plans for ex-
panded freighter services by the scheduled carriers.
I can tell you that the basic problem in airfreight is not too little

competition or too few competitors.
Mr. Chairman, sometime ago we recognized that if certificated air-

freighter services were to expand in the domestic market to meet the
public demand, then there were certain actions which had to be taken
by the Civil Aeronautics Board. The basic problem was that the do-
mestic airfreight rate structure had gotten out of whack. Rates for
large shipments tendered principally to the freighters were below the
carriers' costs.

While compensatory rates from direct shippers were obtainable for
small shipments these shipments were not directly tendered for car-
riage on freighters, but were handled through airfreight forwarders.
Flying Tiger pressed the Board to institute two proceedings which

the Board undertook about 6 years ago. The first was the domestic air-
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freight investigation, the first formal review in more than 25 years of
the domestic airfreight rate structure.
The administrative law judge's decision, which was issued more

than 16 months ago, found a need for domestic freight rate increases of
almost 40 percent, largely in short haul markets, in order to permit
profitable domestic freighter operations. The Board has yet to reach
a decision in the case.
The second proceeding is the airfreight forwarders' charters in-

vestigation. In this case, Flying Tiger and a number of other domes-
tic freighter operators challenged on legal and policy ground agree-
ments between an airfreight forwarder and an air carrier to provide
scheduled freighter services in markets already adequately served
with freighters. This case was also argued in December 1975, and the
Board has yet to reach a decision.
I am not going to use this forum as a means of further arguing our

substantive positions in these proceedings. We have every confidence in
the records which we developed and in the legal procedures available
to us to vindicate our contentions. We recognize that these cases in-
volve complex and difficult issues. And we believe that their resolu-
tion consistent with the records may cut across the Board's views on
the deregulation of airfreight. However, neither of these reasons ra-
tionally explain why the Board is taking so much time to reach a
decision.
There are other matters—long delays, for example, in issuing Board

decisions on international airfreight matters—on which we take issue
with the regulation of airfreight. But we hardly believe that the only
cure for regulatory deficiencies is major surgery.
I said that I would not comment substantively on the issues pending

before the Board, and I do not intend to do so. But Secretary Barnum
incorrectly suggested that "* " because of the rates set by the Board
in a futile effort to protect freighters, belly space in passenger air-
liners goes largely unutilized." It is essential that this error be
corrected.
I recognize that the Department of Transportation did not partici-

pate in the domestic airfreight rate investigation, although it had par-
ticipated in the general passenger fare investigation.

Consequently, his staff was not as informed as I know he would like
them to be. The fact is that the Board has permitted combination car-
riers to price belly freight far below prime time rates, despite the fact
that the Board's staff has agreed that it costs the carriers more to carry
freight in passenger bellies than it does in freighters.

Moreover, the Board has continued to allow discounted belly freight
rates despite the administrative law judge's decision in DAFRI that
such rates were unlawful.
There is one further point which should be made.
Chairman Robson said that, under the Board's present system of

ratemaking, passenger fares do not subsidize freight services. Whether
you conclude that belly freight service is or is not subsidized depends
upon how you allocate combination aircraft costs.
If you assuine that freight should not be charged with any of the

unused belly space—that all of that empty space should be charged
to passengers—even if the space was excess to that necessary to carry
baggage with every seat occupied—then you can say that passenger

•
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fares are not subsidizing belly freight. Tlut I submit that this is a
highly unrealistic assumption, especially when it is clear that Some
carriers have specifically configured their combination aircraft to in-
crease their belly freight capacity.
Mr. Smith also makes the point that Emery is planning a service

concept similar to Federal Express' using charter service, and he fur-
ther states that such service is entirely legal.
We happen to disagree with Mr. Smith. We think that the establish-

ment of scheduled services by agreement between a forwarder and a
supplemental carrier is clearly illegal. We do not question Emery's
bona fides.
In fact, they are one of our largest accounts, and we value their

business. But if not Emery, then some other forwarder could use such
private system, if not subject to prior Board approval and continuing
jurisdiction, competitively to obtain unfair advantage over smaller
forwarders and other direct carriers.
We intend to use every means at our disposal to secure a resolution

of this legal issue, although we are not opposed in principal to the
Board obtaining statutory authority to approve temporarily contract
service between a forwarder and a direct carrier when it finds that
adequate freighter services are not otherwise available.
I sincerely believe that the Federal Aviation Act of 1958 and its

predecessor, the Civil Aeronautics Act of 1938, provided a sound pub-
lic mandate for the regulation of air transportation.
The act embodies a balance between encouragement of competition

to provide improved public services and the provision of regulatory
power to protect the public from some of the potentially adverse con-
sequences of a solely profit-motivated operation.
Mr. SNYDER. Would you go back and read that again?
Mr. ROSENTHAL. The-
Mr. SYNDER. Would you read that? I did not catch it.
Mr. ROSENTHAL. Yes, sir.
Mr. Smith also makes the point that Emery is planning a service

concept similar to Federal Express' using charter service, and he fur-
ther states that such service is entirely legal.
We happen to disagree with Mr. Smith. We think that the estab-

lishment of scheduled services by agreement between a forwarder and
a supplemental carrier is clearly illegal. We do not question Emery's
bona fides. In fact, they are one of our largest accounts, and we value
their business. But if not Emery, then some other forwarder could use
such private system, if not subject to prior Board approval and con-
tinuing jurisdiction, competitively to obtain unfair advantage over
smaller forwarders and other direct carriers.
We intend to use every means at our disposal to secure a resolution

of this legal issue, although we are not opposed in principal to the
Board obtaining statutory authority to approve temporarily contract
service between a forwarder and a direct carrier when it finds that
adequate freighter services are not otherwise available.
I sincerely believe that the Federal Aviation Act of 1958 and its

predecessor, the Civil Aeronautics Act of 1938, provided a sound pub-
lic mandate for the regulation of air transportation. The act embodies
a balance between encouragement of competition to provide improved
public services and the provision of regulatory power to protect the
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public from some of the potentially adverse consequences of a solely
profit-motivated operation.
And overall we believe that the Civil Aeronautics Board has effec-

tively carried out its congressional delegated responsibilities. Cer-
tainly, at various times in its history, critics of the regulatory process
have claimed that the Board has either inadequately responded to its
competitive mandate or overaggressively activated its regulatory
powers.
It would be unusual if any: agency clothed with the Board's discre-

tion had always maintained in the eye of all beholders the correct bal-
ance. However, it is far easier for the Congress, when it perceives a
need therefor to nudge the Board to restore the regulatory balance, as
Congress has from time to time, than it is to prove that the public
would be equally well served by a totally different regime in which the
so-called free market and other regulatory agencies with less knowl-
edge and experience undertook the public protective functions of the
Board.
Thank you.
Mr. PREscom Thank you, Mr. Chairman.
I apologize for having him read this. In view of the developments

that happened in this hearing yesterday, we felt it was necessary to
revise our prepared statement. We did not have time to prepare copies
for you.
Mr. ANDERSON. If you have a copy, we would appreciate having it.
Mr. PRESCOTT. I can give you mine, if you like.
I would like to add a couple of remarks to the prepared statement.
I would like to stress to this subcommittee that, first of all, air-

freight is essentially a small package business.
Mr. MILFORD. Did you say all airfreight?
Mr. PREscorr. Ninety-one percent of our packages are less than 100

pounds. Our average weight, our pieces, within a shipment, is 26
pounds.
So not all airfreight is designed to ship anchors and IBM machines.
There is no question about airfreight being a small:package business.

Only 10 percent of our pieces weigh more than 100 pounds.
So all airfreight is essentially small package business. We are stress-

ing this point because the people from Federal Air Express seemed to
indicate there has been something new in airfreight, and it just is
not so.
Mr. ANDERSON. What was the 26 pounds?
Mr. PREscorr. Our average piece within our shipments in our

experience weighs 26.2 pounds.
So we are in the small package business and have been since we have

been in business.
We would like to say one other thing about our contribution to the

airfreight business. We do more business in 1 day than Federal Air
Express does in a month. So we know a little bit about the airfreight
business as we bring these opinions to you.
Mr. SNYDER. That certainly does not square with Mr. Hoffman's

testimony here in June.
I will get into it in a few minutes. That concerns me.
Mr. PREscurr. One more thing we would like to stress to all of youis we have not ever raised a voice in objection to Federal Express' cur-
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rent business. We regard them as a special delivery service. They are
serving off-line points, such as Reno to Little Rock, Moline to
Texarkana.
They do not need to prove anything. They can buy their airplanes, go

out and service these places. We have no objection to that. We do not
object to it in this hearing.
What we are objecting to is their using that as a tool to elevate them-

selves into the airfreight business that we are in, that we worked 31
years to develop, and we have spent more than a third of a billion dol-
lars in equipment and have gone through all the processes under the
Civil Aeronautics Act to obtain the routes we are flying. We do not
believe they should get a free ride in there because they are riding some
Falcons around the country.
That is our position.
Now, we are ready for some questions.
Mr. ANDERSON. Mr. Prescott, in your judgment, has Federal Express

developed new traffic for air, or has Federal Express only diverted
traffic which would have moved on the certificated system in any event?
Mr. PRESCOTT. Well, we were asked that same question by Senator

Cannon.
The only thing I can answer you is we have no access to the traffic

figures. It is their own statement that 70 percent of their traffic has
been derived from the certificated business.
As they said to you yesterday, 30 percent they created.
We are not able to get at them to find out what they are doing. This

is why we want them referred to the CAB so we can examine some of
the statements they made.
Mr. ANDERSON. To what extent are Flying Tiger and Federal Ex-

press competitive?
I have heard it suggested that you are not competitive because you

carry large shipments and they carry small shipments.
Mr. PREscorr. We are not competitive between Reno and Little

Rock. There is no question about that.
Now, before Federal Express came into business, I am sure that busi-

ness was flowing between Reno and Little Rock. In that area we are not
competing with them, and we have no objection there to their continu-
ing this business.
I may add parenthetically that every common carrier in the country,

whether by air or by service, or any other means, is regulated. Why
they should go totally unregulated, we do not understand, but that is
not our business. That is the Board's business. They will not allow that.
Congress wants to allow it to continue.
I do not see why even your taxicab that you get into and ride from

here down to the hotel is regulated. His rates are regulated. Why these
people are not who only fly 7,500 pounds capacity airfreight, I do not
know.
We are competitive between the points we serve. They want to serve

those points with large airplanes. We say, fine, come in and prove your
case the way we proved ours. This is our answer.
Mr. ANDERSON. To what extent have CAB policies prevented Flying

Tiger and other certificated carriers from establishing services simi-
lar to those provided by Federal Express?
Mr. PREscorr. We have never tried to provide the small type. That

Federal Air Express appears to be and is in.
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I would not say that the Board has ever prevented us from doing it.
Mr. ANDERSON. Your testimony indicates that you feel that CABhas been restrictive in letting you add new cities and adjust your fares.
Would you not do better in a system where you could change service

and fares without regulatory agency approval?
Mr. PRESCOTT. Well, we would not, because we believe transportation

must be regulated. It is regulated in every place in the world, and every
form of transportation is regulated. Regulation goes as much to protect
the public as it does the carriers.
We think sometimes 'To-Illation is a drag. There is no question about

it. It is not administered always the way we would like to have it
administered.
To say, OK, let us deregulate the whole field and let everybody

charge what they want, you would destroy the industry. You would
have a jungle, in our opinion.
Mr. ANDERSON. What is your position on legislation which would

require CAB to decide cargo certification cases in a year?
Mr. PRESCOTT. We stated our opinion on that in our prepared testi-

mony.
We think that that may be the proper kind of nudge that Congress

can give to the CAB to stop these long, long delays.
You heard Chairman Robson yesterday try to define for you what

reasonable was. Reasonable could be 1 year to, he said, 5 or 7 years.
And, believe me, it could be 20 years. There is no restriction on the
CAB. If they do want to make a decision in a case, they can put it on
the table and say we will never make a decision on this, and there is
no law that says they have to do it.
Mr. ANDERSON. On legislation to permit air taxis to operate aircraft

of up to 16,000 pounds capacity?
Mr. PREscorr. Again you have a totally unregulated, totally uncon-

trolled air system that can file any kind of rates, treat the public in any
manner it pleases, and now they are flying larger airplanes.
What is magic about 16,000 pounds?
They can do the same amount of damage.
The air taxi concept, Mr. Chairman, was originated because of small

communities or larger communities needing commuter service. It is
called air taxi. It is called commuter.
I will repeat, we do not object to this. It was never contemplated,

in my opinion, by the Civil Aeronautics Board when they created
these two classes of carriers that somebody would stitch together a
national system. I just do not believe it was.
But, now, let us not compound the sin by saying, OK, 7,500 pounds

is fine, we will go to 50,000 pounds and, in a few years, we will be
to 100,000 pounds.
Mr. ANDERSON. In your testimony, you suggest that Federal Ex-

press' rates are discriminatory.
Could you elaborate on this?
Mr. PREscorr. Discriminatory. Did we say "discriminatory" or did

we say: "It could be discriminatory"?
I will let Mr. Rosenthal answer that.
Mr. ROSENTHAL. As Mr. Smith indicated yesterday, they have ag-

gregate weight tenders, and the Civil Aeronautics Board, as a matter
of fact, nearly every transportation regulatory commission has found

•



109

that that type of tender is unjustly discriminatory because it provides
a lower charge for a similar size package moving at the same time.
In other words, if I am a small shipper and I ship one package of

20 pounds, the rate would be $10. If I am a large shipper and I send 10
packages a week, I get a discount to $8 for that package. So you have
the two packages moving in the same airplane getting exactly the same
service, one paying $10, one paying $8, and there is a long history of

• transportation regulation which says that such ratemaking is unjustly
discriminatory.
Mr. PRESCOTT. This would give General Motors quite an advantage.
Mr. ANDERSON. Can Flying Tiger operate as a part 298 carrier as

well as operate as a certificated carrier under present law, or if H.R.
15302 is passed?
Mr. PREscorr. That is a legal question.
Mr. ROSENTHAL. The answer is negative, Chairman Anderson.
The Board has, on several occasions, turned down applications of a

carrier to operate under a certificate and as an air taxi. Its grants of
authority have been very, very limited in that area and never in a
situation where you are conducting the same kind of a business, one is
an air taxi and another is a certificated carrier.
Mr. ANDERSON. In other words, if H.R. 15302 is passed, Federal

Express could operate as a part 298 carrier and, thus, unregulated,
and with large aircraft, which would be regulated, while Flying Tiger
could not; is that right?
Mr. ROSENTHAL. Pending certification, that would be correct.
Mr. ANDERSON. After certification?
Mr. ROSENTHAL. After certification, they would be in the same po-

sition as Flying Tiger.
Mr. ANDERSON. Everything.
Mr. ROSENTHAL. That is right.
That is one of the reasons we prefer to see legislation which would

require the Board to speed up the certification process so there would
not be that kind of an interim economic advantage for Federal
Express.
Mr. MILFORD. Would the chairman yield on that point?
Mr. ANDERSON. Yes.
Mr. MILFORD. Following up further, is it not also, as a practical

matter, a very slight chance that the Board would grant an exemption,
that it would allow a dual mode of operation, as a practical matter?
Mr. PREscorr. You cannot tell what the CAB is going to do. There

is no way to predict the CAB's action.
Mr. MILFORD. Since your testimony is that they have never done it

in the past, what makes you think they are going to suddenly change?
Mr. ROSENTHAL. I am not saying they are going to change. I spe-

cifically said that after certification they would be treated the same
• as us.

Let us take a look at the practical situation.
The Board would want to be in a position, and you have indicated

to them that you would want them to be in the position, to render a
decision after the conclusion of the proceeding, which would be ob-
jective.
In other words, the granting of the exemption is not supposed ta

be a prejudgment of the certificate application.
78-255-76 8
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In order to put Federal Express in a position where they could
revert to their prior operation, they would have to let them continue
to operate under part 298, and the chairman specifically said it does
not make sense to grant him an exemption and put him under rate
regulation and then, later on, take them off of rate regulation.
Mr. MILFORD. If they are applying for a certificate, it would not

make any difference. Certainly, the Board, who is charged by Con-
gress in protecting the public interest, would not allow the public
interest, represented by the certificated carriers, to be harmed.
You are suggesting here that the Board is going to violate its main

mandate that Congress has placed on it, that of protecting the public
interest by allowing this dual operation.
Mr. ROSENTHAL. I am suggesting you are giving them a new man-

date, and how they administer that new mandate consistent with all
the legislative history that is being created is to leave Federal Express
in a position where they could easily revert to the exempt status under
part 298 were the certificate to be denied.
They ought to be regulated as if they had the certificate from the

beginning.
Mr. MILFORD. Thank you.
Mr. ANDERSON. Suppose that II.R. 15302 was amended to provide

that a carrier receiving an exemption would not be permitted to con-
tinue to operate as an unregulated carrier under part 298.
In other words, there would be regulation of the cities served and

the rates charged for all operations, those with small aircraft and
those with large aircraft.
Would Flying Tiger still oppose the bill?
Mr. PREscorr. Would we still oppose this bill? •
Yes, sir

' 
for the reasons we have outlined.

This particular argument is one that stands out, but we still oppose
this certification by legislation.
Mr. ANDERSON. Mr. Snyder?
Mr. SNYDER. Thank you, Mr. Chairman.
I will make two observations before I ask some questions.
One is I appreciate your support of legislation to require the CAB

to move more expeditiously.
Over the past months, we have received testimony on a great many

bills, and I know of nobody who opposes such legislation.
The chairman and I are cosponsors of such a bill. I am ready to

report it and I hope we will do so in the near future. We could use
your considerable influence to this end.
Mr. PRESCOTT. We will certainly use all the persuasion we have.
Mr. SNYDER. Thank you.
Secondly, in your statement, Mr. Prescott, you stated that all trans-

portation, most transportation, is regulated.
I call your attention to the barge industry which operates about

90-percent unregulated, and they are confined to specific routes. They
all operate about the same.
Mr. PRESCOTT. Sir, may I interrupt?
I do not know about barges, but I know ocean transportation is

regulated. At least I am told that.
Mr. SNYDER. I represent eight river counties on the Ohio River,

and I am fairly familiar with that situation. I was advised by Amer-

IP
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kap. Commercial Barge Lines last week that they are largely
unregulated.
I am confused about the competition between your company and

Federal Express.
Your testimony today was that 91 percent of your business is com-

posed of shipments of less than 100 pounds; the average piece is 26.2
pounds.
Do you have a breakdown at the 70-pound level—which, as I under-

stand it, is Federal Express' maximum?
Mr. PREscorr. No sir, we do not have that type of breakdown.
Mr. SNYDER. Your testimony today indicates that it is a competing

business—your business with Federal Express.
Mr. PREscom Yes, it is.
Mr. SNYDER. In June, Mr. Hoffman, who I believe is or was the

chairman of the board 
Mr. PRESCOTT. Right.
Mr. SNYDER [continuing]. Testified before this subcommittee. He

said, and I quote, beginning on line 23 at page 93 of those hearings:
Flying Tiger service is different from Federal Express business. They are

not directly comparable. We put pieces of freight in our airplane as big as
Federal Express' entire airplane. We have many customers who could not live
with a 70-pound limit which is Federal Express' limit, or a DC-9 or a 727. We
carry pieces of freight that would easily fit into a 747 around the world.

Mr. PRESCOTT. I believe that statement was made by Mr. Hoffman
in April before Chairman Anderson's subcommittee, not in June.
Let me clarify that statement. It has been brought to my attention

before.
When Mr. Hoffman says we are not in the same business as Federal

Express, we are not in the business of flying between Reno and Little
Rock, Ark. We are in the airfreight business and we happen to be in a
position so we can serve the whole public, not just those who have 70
pounds. We do not ignore the men with the 75-pound shipment. We are
a more complete freight carrier than Federal Express holds itself out
to be.
What was the rest of Mr. Hoffman's statement?
Again, let me repeat to you, we are not objecting to Federal Air

Express doing what they are doing. They are doing a fine job, appar-
ently, and have attracted a lot of attention. We never raised a voice
about them. We just do not want them to take a free ride into the large
air business that we are in.
They can tell you they are going to limit their business to 70 pounds,

but you are not a certifying agent here. They can change their mind
when they walk out of this room and say, well, we decided to go to
105 pounds or 2,000 pounds.
The only reason they limit the package is they cannot get it through

the door of their little airplane. If they had bigger airplanes, if some-
one were offering 200-pound pieces, I think they would be tempted
to take them.
Mr. SNYDER. Well, you are a good businessman, and if you were

flying five or six Falcons a night from the west coast to Memphis,
and you could put all of those shipments on one large aircraft and
save $25,000 or $30,000 a day in the process, what would you do?
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Mr. PREsocerr. Well, I would go to the CAB and ask for certification
to do that, and not go to the Congress and try to shortcut circuit the
system.
Mr. SNYDER. You also would make an effort to put it all on one air-

craft, would you not?
Mr. PREscorr. Let me say this, you would make an effort, but I think

the testimony yesterday was a little bit misleading.
We have heard that they fly five or six airplanes a night from Los

Angeles. They told you yesterday they had five or six operations. An.
operation is a landing and a takeoff, so six operations are three de-
partures. They are not six airplanes flying. As he said, wingtip to
wingtip.
Mr. ROSENTHAL. That was clarified at the very end of the session

yesterday, Congressman Snyder. They have three departures from the
west coast and three arrivals. So it is only three airplanes, wingtip to
wingtip.
Mr. PREscorr. Besides that, they would destroy the flexibility of

their service, which they claim is their virtue in this business.
They depart from Burbank, Long Beach, and other neighboring

towns.
Mr. SNYDER. What you are saying is that you are afraid they will

start hauling larger pieces of freight and you do not want competition..
Mr. PREscorr.17Vait 1 minute.
We have a lot of competition in the airfreight business.
Mr. SNYDER. You say they are in your business?
Mr. PREscorr. Yes, sir, there is no question about it.
We are not inviting more competition. I would like to tell you that

we have enough competition in the airfreight business on our routes.
We have American, TWA, Northwest, Delta, National Airlines. If you
had the same number of airlines competing for the airfreight on our
routes that you have passenger carriers, you would have 120 passenger
airlines competing for the passenger business.
We have all the competition we can stand.
Mr. SNYDER. I cannot say that I blame you for not wanting

competition.
Mr. PREscorr. I think it is an important point.
We do not want to be defensive and say we want it all for ourselves,

sir. You have to realize that.
Mr. SNYDER. I do not blame you for wanting it all for yourselves.
If I were sitting there, I would want it all for myself, too.
But I am not so sure that it would be in the public interest.
Mr. PREscorr. I would be honest and admit we would like to have

it all to ourselves, but we do not have it to ourselves.
One of the reasons we have had difficulty making a profit is there is

too much competition on our routes. It is one of the reasons we cannot
get a decent amount of freight to carry on the routes that we have. We
have too much competition. We cannot do anything about that.
Mr. SNYDER. How much of your fleet is composed of small aircraft as

opposed to large aircraft?
Mr. PREscorr. We only have two types of airplanes. One is a DC-8

with a payload capacity of about 110,000 pounds. The other is a 74
with payload capacity of 215,000 pounds.
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Mr. SNYDER. Mr. Rosenthal, in his additional testimony, not in the
prepared statement, indicated that you have some sort of an applica-
tion pending before CAB which they have not yet scheduled.
I did not catch the purpose for which the application was filed.
Mr. PRESCOTT. I will let Mr. Rosenthal answer that.
Mr. ROSENTHAL. Provide additional freighter services along the

southern tier of the United States.
Mr. SNYDER. What is the long-range plan which Flying Tiger may

have for development of a small-package business?
Is that involved in this application?
Mr. PREscorr. Let me repeat that, as we said before, airfreight is a

small-package business.
Mr. SNYDER. Your average is 26 pounds 91 percent is under 100

pounds. You have some sort of an application pending.
I want to know what your long-range plan is.
Mr. ROSENTHAL. The application is for a broader range of geographi-

cal areas to serve.
We would like to go into Houston, Dallas, Atlanta, perhaps Miami,

to many other points that we now cannot serve.
Mr. SNYDER. This application would cover that?
Mr. PREscarr. Yes, sir.
We have been turned down once.
Mr. SNYDER. Is there, in your opinion, enough business in those

markets to justify the large aircraft you are flying?
Mr. PnEscorr. We believe so, yes. We believe we can prove that to

the CAB.
Mr. ANDERSON. Would the gentleman yield?
Mr. SNYDER. Yes.
Mr. ANDERSON. How many cities are you actually allowed to go into

now?
Mr. PRESCOTT. Domestically, 11. Fourteen, I am sorry.
Mr. ANDERSON. Fourteen in the continental United States?
Mr. PRESCOTT. Right.
Mr. ANDERSON. Thank you.
Mr. SNYDER. If the CAB had broader exemption authority applica-

ble to all-cargo carriers, including certificated carriers, to what extent
could Flying Tiger utilize such authority and petition the CAB for
more all-cargo service flexibility?
Mr. PREscurr. I hate to ask you to repeat that question.
Mr. SNYDER. That is all right. It is written out for me.
If the CAB had broader exemption authority applicable to all-cargo

carriers, including certificated carriers, to what extent could Flying
Tiger utilize such authority and petition the CAB for more all-cargo
service flexibility?
Mr. PnEscorr. Well, the point has been made here—and some of the

people who testified before you have sort of indicated that this exemp-
tion authority is going to open the gates for Flying Tiger to go in. This
is an authority you are giving the CAB, to grant the authority, with-
out any hearing of fitness, ability, need, or anything else, but it does
not say if you pass this, and we go to the CAB tomorrow and ask them
for authority to serve Atlanta, they are going to say fine. They are not
going to do it. They have turned us down in evidentiary hearings, so
'Why should they give it to us without a hearing?
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We tried for 10 years to get into Anchorage, as you heard yesterday.
We go to Anchorage every day on the way to the Orient. We have
60,000 to 100,000 pounds of wasted space between Chicago, Seattle, and
Anchorage which needs the service very badly.
They have heard our case three times, three times turned us down,

and practically told us not to apply again.
What makes you think tomorrow they are going to say we will give

it to you by exemption on account of we have new authority?
I think if we applied for Atlanta and Dallas the same way, they

would say this is a case for an evidentiary hearing. Why should we
give you an exemption?
Mr. SNYDER. If this bill were amended to include a weight limit--
Mr. MthroRn. Would the gentleman yield?
Mr. SNYDER. Yes.
Mr. MILFORD. Let me follow up on that.
If that is the case, why, all of a sudden, are you so excited and have

such a great fear that the CAB is going to, all of a sudden, furnish
this to this carrier?
Mr. PRESCOTT. I know your feeling about this.
We regard this as a one-airline piece of legislation. I know your

feelings, but we regard this, and everyone else regards this as a one-
airline legislation.
We heard the Chairman say twice he would take this as a directive

from Congress to allow these people to fly.
We are not talking about ABC airlines. We are talking about Fed-

eral Air Express.
Mr. MILFORD. But if it is as you have stated, the wording of the law

is very specific, and the law covers everybody.
Mr. PRESCOTT. I know it does.
Mr. MILFORD. If you prejudge the CAB on one side of this thing,

I do not understand how you could prejudge it in the opposite when
it is applied to you when you are covered under the law the same as
anybody else.
Mr. PRESCOTT. I am telling you our experience with CAB through

the years.
Let me give another example.
You heard a man say today he is totally free to raid our routes. He

is mad because he cannot do it on the Atlantic. We feel the same way.
Seaboard and Pan-American are protected on the Atlantic from these
chartered carriers, but we have no protection at all.
What is the consistency in that?
You are talking about a body of men whose minds can change with

the wind. You cannot predict them.
Mr. ROSENTHAL. Essentially, Congressman Milford, the bill cur-

rently pending before the subcommittee would grant power to the
Board, new legal power, to issue exemptions. It is not a directive, as
I understand it, for them to issue exemptions, and the Board can be
as protective under that legislation as they are under existing legis-
lation.
If they were to feel that the Flying Tiger Line's application would

have a greater impact, for example, on the combination carriers than
would the application of Federal Express or some other current third
level carrier, they could turn down our application for services and
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grant the other application for services, and that is exactly what
we are concerned about.
You are not attempting to impose upon the Board a nondiscretionary

authority. You are still giving them discretionary authority and there
still are considerations which could lead the Board to grant one ap-
plicant's route application by exemption and then deny another's.
In light of the fact we have been turned down so many times, it

would be very easy for the Board to reference those earlier cases and
say we have found that the combination carriers can handle this fine,
and there is no need for an all-cargo specialist, and we will deny your
exemption application.
Mr. SNYDER. Would you agree that Federal Express is currently

filling a public need?
Mr. PRESCOTT. Yes, sir.
Mr. SNYDER. Well, why should not the Congress help them and

Flying Tiger and everyone else in the business to better serve the
public?
Mr. PREscorr. I note I am the questionee and you are the questioner,

but what is it you want to do for Flying Tiger?
• Mr. SNYDER. That is a good question.
Mr. PREscorr. Would you like to come down here and sit?

• Mr. SNYDER. I think I could handle it.
Mr. GOLDWATER. That is a subject of next month's hearing.

• Mr. SNYDER. I think, Mr. Prescott, that we are interested in seeing
the public need served and if, in fact, we can help Federal Express
better serve the public need, or Flying Tiger better serve the public
need, then that is our responsibility.
If I were representing Flying Tiger, I would do just exactly what

you are doing. I would try to keep the competition out. I do not blame
you • I want you to understand that.
On the other hand, not being privy to the operation of Flying Tiger,

I cannot tell you what I would do to help Flying Tiger. But if you are
flying 60-percent empty from Chicago to Anchorage and are not able
to pick up any freight there, I suspect I would look at the size of my
aircraft. I suspect that has something to do—and it is all suspicion on
my part—with Federal Express' good profit margin.
If you are flying around this country 60-percent empty, then some-

thing has to be done. I am not privy to the information which would be
necessary to answer specifically what it might be in your case.
If you were to put me in charge of the company for a year, I suspect

I could do something.
Mr. PREscorr. Let me explain.
Mr. SNYDER. Answer my question.
Mr. PREscorr. Congress created a machinery to handle these prob-

lems. They created the Civil Aeronautics Board.
Now, you are going to wipe out the Civil Aeronautics Act as far as

all cargo is concerned. We do not know why you want to just make a
mockery of the act by just wiping out the requirements that we have
had to fulfill.
Mr. SNYDER. I do not want to wipe it out.
Mr. PREscorr. You are going to wipe out the Civil Aeronautics Act

if you give the authority to say, all right, Federal Express, go where
you want to.
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You do not know who owns Federal Express. The man yesterday
said some foreigner owns a piece of it. He did not tell you how much.
We have no knowledge about these people. We have heard rumors

they are going to be the biggest airfreight carrier in the world, and
they had money galore behind them. 

iWe think it is n the public interest to investigate this. You do, too.
The Congress does because you set up the act to do these things.
We are not trying to keep anybody out of business. We are trying to

live within the law, and we lived within it when we went into business.
We did not ask you for special permission to bypass your laws.
Mr. SNYDER. Maybe you should have.
Mr. PRESCOTT. Maybe we should have.
MT. SNYDER. Sure.
Mr. PRESCOTT. Why do you not just wipe out the Civil Aeronautics

Act then for everybody?
Mr. SNYDER. Are you testifying for complete deregulation of the

airlines now?
Mr. PRESCOTT. If the Congress wants to do that, we will go along

with it, but we do not want to be singled out.
Mr. SNYDER. I thought your testimony earlier today was contrary to

that.
Mr. PREscorr. I think you would have a jungle. We think it would

be very unwise.
If you want to do it, we will find a way to live with it. But do not, as

you are doing with this law, just pick out the cargo. What have we
done to be singled out?
Let me answer also on Anchorage.
You are saying it is bad management to fly with 60,000 pounds to

Anchorage. We are flying on our way to Tokyo. The leg from Seattle
to Anchorage is a short leg. We can carry a full capacity airplane. In
the case of the 747, it is 215„000 pounds. The mileage from Anchorage
to Tokyo is about 4,000 miles, and our total payload can be 180,000
pounds. Therefore, we are wasting our space.
We have all the freight we can carry on the critical leg, but on the

leg between Seattle and Anchorage we are carrying empty space be-
cause the CAB will not give us rights.
Is that clear?
Mr. SNYDER. That is clear.
Mr. PRESCOTT. That is not good management, is it?
Mr. SNYDER. It could be.
MT. PRESCOTT. It is bad.
Mr. SNYDER. You could go nonstop to Anchorage.
Mr. PRESCOTT. We do go nonstop.
Mr. SNYDER. I meant to Tokyo.
Mr. PRESCOTT. We have plenty of fuel to go to Tokyo. In fact, we

fly nonstop many times.
Mr. SNYDER. I thought you stopped at Anchorage for fuel.
Mr. PRESCOTT. We do both. We have both services. The DC-8 will not

go nonstop.
Mr. SNYDER. I thought you were stopping for fuel and could not pick

up freight there.
Mr. PRESCOTT. We cannot carry freight between Seattle and An-

chorage where we have space on the airplane due to the limitations of
the Anchorage-Tokyo leg.

p.
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I want to get this clear to you.
Maybe you should pass a law making CAB give it to us if you are

going to give everybody else everything they want. We cannot get it
out of CAB. I guarantee you that.
We have an airplane that can carry 215,000 pounds, but it will only

carry it a certain distance. It will not carry it nonstop to Tokyo. It will
carry it to Anchorage.
Now, it will not carry enough fuel to get to Tokyo and carry more

than 180,000 pounds of cargo.
Do you understand?
Mr. SNYDER. Well, I thought I did, but I am not so sure I do now.
Mr. PREscorr. Joe, can you help me?
Mr. GINN. I think the record is clear on what the man has stated.
Mr. PRESCOTT. In other words, the critical leg limits our payload.
Mr. HEALy. If I can take it, if I may, to the other direction, you want

to go nonstop and add more fuel.
Well, when you go nonstop, you have taken all the fuel you need. All

you are doing is cutting back the public service now to 120,000 pounds
to go nonstop.
So the longer you make the airplane travel, the less service you can

give the public.
So we go to Anchorage, we refuel and go to Tokyo to carry the max-

imum amount of freight. We would stop en route from Anchorage to
Tokyo if there was an airport that was feasible for us to stop at to
carry the maximum amount of common carriage of freight from the
United States.
Mr. SNYDER. If H.R. 15302 were amended to impose a weight limita-

tion on the size of aircraft which Federal Express or any other carrier
could use, would that be enough to end your opposition to the bill?
Mr. PREscorr. Nothing would eliminate our opposition to giving any-

body routes on our routes that we have had to go through the proce-
dures to get. We just do not believe anybody should get that. You are
either going to wipe out the act or not wipe it out, in our opinion. There
is nothing that will make us for the bill in that regard.
Mr. SNYDER. I think Mr. Rosenthal answered this next one, but I

want to be sure.
When I asked him to reread a portion of his testimony, I thought I

understood that you would like to be in the position where Federal Ex-
press is flying so many Falcons back and forth from the west coast to
Memphis or other places that it would be more economical for them to
say to you,OK, we will hire you to take this big load for us from the
west coast to Memphis, and we will help you get the authority, if you
do not have it.
Would you agree with that interpretation?
Mr. PRESCOTT. No, we did not have that in mind in what Mr. Rosen-

thal was explaining.
Mr. SNYDER. Now that it has been suggested, how does it sound to.

you?
Mr. PREsc,orr. We suggested that informally to Federal Air Express.
Mr. SNYDER. You did have it in mind at some point then, if you sug-

gested it to them.
Mr. PREscorr. Well, we said we could do it for you, if that is their

problem. They did not take too kindly to that.
Mr. SNYDER. I can understand their position.
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Thank you very much.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Prescott, you have stated two or three times that H.R. 15302

gives direction and gives mandates or other actions on the part of the
CAB.
You have also stated that H.R. 15302 wipes out the Federal Aviation

Act.
I do not know whether we are talking about the same bill or not,

but let me read you the complete text of H.R. 15302.
Provided, however, that nothing in this section shall prevent the Board from

granting an exemption from the requirements of section 401 so as to authorize the
conduct of all-cargo operations in interstate air transportation pending considera-
tion of application for certification pursuant to section 401 if the Board finds that
the issuance of such exemption is in the public interest.

Mr. PRESCOTT. Yes.
Mr. MILFORD. Now, this provision pertains only to section 401 of

the act.
How could you seriously make a statement that the exemption or

the provision will wipe out the other 1,503 sections of the act?
Mr. PREscorrr. Well, the original bill that you proposed, Mr. Mil-

ford, did wipe out title IV totally. It has now been changed.
This bill you are speaking of, we never saw before. It appeared here

yesterday morning coming out of the woodwork. We did not have a
chance to look at it.
Now, you say it is restricted to section 401. It wipes out that part

of the act, as far as all-cargo is concerned. CAB should never have to
hold an evidentiary hearing ever again. They have total legal authority
to grant.
Mr. MILFORD. We are talking about a temporary exemption pending

certification, and then only if the Board is convinced it is in the public
interest.
Mr. PREscorr. Yes, sir.
May I read to you the Chairman's response to this bill and what

he said?
May I read it to you?
Mr. MILFORD. Sure.
Mr. PRzsekirr. It says:
We would certainly construe Congress' favorable action on this legislation

as a clear indication by Congress the Board should not be restricted in considering
requests to an all-cargo exemption authority.

He was talking about Federal Air Express. Everybody that has
been in front of this subcommittee has been talking about Federal
Air Express.
Mr. MILFORD. No, sir.
Mr. PRESCOTT. You say they have not, but I say they have. It is

just a question of opinion.
You say your bill is an omnibus bill, but it reminds me of an insur-

ance policy that covered a man only if he was riding a one-eyed
buffalo over the Brooklyn Bridge at high noon on the Fourth of July.
Mr. MILFORD. You show me where it says anything about Fedreal

Express, anything about certificated carriers or uncertificated carriers,
or anything else.

•
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Mr. PRESCOTT. It does not. I agree with you.
Mr. MILFORD. How can you say it is special interest legislation?
Mr. PREscorr. That is my opinion.
Mr. MILFORD. If I understand the Constitution, it clearly mandates

our laws apply to everyone.
Mr. PRESCOTT. Yes, sir.
If you are killed on a one-eyed buffalo going over the Brooklyn

Bridge at high noon on the 4th of July.
Mr. MILFORD. Would you point to me where it talks about a one-

eyed buffalo?
Mr. PREscorr. Sir, I do not mean to argue with you, but in every-

body's opinion this is the Federal Express relief bill. It is everybody's
opinion that I have ever talked to.
Mr. MILFORD. Then I challenge you to show me the provisions in

the bill that pertain only to Federal Express.
Mr. PRESCOTT. You won that argument.
Mr. MILFORD. Well, then 
Mr. PRESCOTT. You think I should quit saying it?
No, sir. It gives me the right to say it.
Mr. MILFORD. Let me ask you this question.
The primary mandate Congress placed in the Civil Aeronautics

Board was to conduct their action first in the public interest to see
that air service is serving the public interest, not to serve Flying
Tiger, not to serve American Airlines or Federal Express, but to
serve the public interest.
Now, the basic thing involved here is an innovative service. If hun-

dreds of American cities, many of them small and receiving no air

service at all right now, if hundreds of American cities could suddenly

have 24-hour delivery services, door-to-door, would you consider that

to be in the public interest?
Mr. PRESCOTT. Well, I am going to say to you what you said to me.
I do not see that in your bill. I do not see anything about going

out and serving 100 cities.
Mr. MILFORD. I am talking about service.
Mr. PRESCOTT. Well, I tell you before, Mr. Milford, we do not object

to what they are doing at the present time.
Yes, it is in the public interest. If that is the question you want

me to answer, it is.
Mr. MILFORD. Does Flying Tiger provide such a service?
Mr. PRESCOTT. No, sir.
Mr. MILFORD. To your knowledge, does any certificated air carrier

provide such a service?
Mr. PRESCOTT. I am sorry, sir.
Mr. MILFoRD. I will repeat the question.
To your knowledge, does any certificated air carrier provide such

a service?
Mr. PRESCOTT. Not directly.
The cities, with very few exceptions, are being served by air trans-

portation, probably through innerline carriers, but it is not the case
where one carrier is flying Falcons around the country.
Mr. MILFORD. Collectively can the certificated air carrier provide

24-hour door-to-door delivery service to hundreds of cities?
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Mr. PREscorr. You say 24 hours. The thousands of shippers we
have talked to say airfreight is second day delivery. Second day de-
livery is airfreight when you get into the real business of airfreight.
The customers of Federal Express are people like us. We use them

to send documents to Washington. They are sort of a courier service.
We would trust Federal Express and pay an exorbitant rate for
this service. We are not objecting to that.
We are not objecting to them serving Pine Bluff to Moline, Ill.

We are not objecting to what they are doing.
We are saying we are not even objecting, Mr. Snyder, to anybody

else being in the business.
We want them to go through the stresses and strains of certifica-

tion the same as the rest of us. We do not believe they are privileged
characters straight out of Heaven.
That is what they are trying to do. They are trying to short circuit

the system you set up for examining these people.
Mr. MILFORD. Under the provisions of H.R. 15302, if the Board

should grant an exemption, is there any rationale or legal reason you
can give me why CAB could not place limitations on this exemption,
place provisions in order to gain the exemption, that would limit
an exempted carrier's service or weight limits or could make provi-
sions that, for example, it could only operate fish or fowl, that is
to say under certification rules or under air taxi rules?
Mr. PRESCOTT. If I understand your question correctly, you are

going into terms and conditions under which they can operate, and
these terms and conditions can only be met after a hearing of some
kind, and a hearing of some kind is the one we referred to as a
certification hearing.
Now, CAB need not take 5 years to decide a case. They could

decide, if they had to, in 6 or 7 months.
You are talking about is there any rationale?
No. They can impose any restrictions they want. But they should

do it after some kind of a hearing, do you not believe so?
Mr. MILFORD. I would presume 
Mr. PRESCOTT. Your bill does not call for it. Your bill says they can

leave their name and address.
Mr. MILFORD. My bill very clearly calls for the decision to be made

only if "the Board finds that the issuance of such exemption is in the
public interest."
Mr. PREscorr. How do you suppose they arrive at that decision?
Mr. MILFORD. It is a judgmental matter.
Mr. PREscorr. They make a judgment without any evidence of any

kind.
Mr. MILFORD. They have to be able to come back and explain to an

oversight hearing what they did was clearly in the public interest.
Mr. PRESCOTT. While they are back explaining to you, we are dying

on the vine.
Mr. MILFORD. Let me ask one final question.
Is it your testimony here that the position of Flying Tiger is they

are against the deregulation of the air cargo?
Mr. PRESCOTT. Yes, sir, we are against being deregulated piecemeal.
We know deregulation is in the air. It is the in thing these days. All

the politicians are for it. Everybody else is for it.
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They changed the word from deregulated because it sounded bad.
They changed it to reform. Reform indicates there is something wrong
with the regulation. There is something wrong with it. It is slow and
it is dragging, but apparently it gets the job done eventually.
To answer your question, if you want to deregulate the whole indus-

try, the whole transportation industry, let us not just stick to air. Let
us go to the whole bit. Let us go to some truck lines, some forwarders,
railroads. If you want to do that, we can talk to you. We think we can
make a lot of money at it. We think you will have a jungle in your
transportation field, but we will go for it.
Mr. MILFORD. You know, your chairman of the Board, in his testi-

mony, stated:
Flying Tiger has already publicly taken the position in preference to any of

the regulatory reform we prefer total immediate deregulation of air cargo
and related motor transport.

Mr. PuEsecyrr. Is that not what I said?
I said let us buy a truck line.
The chairman and I are not in disagreement. If you will let us get

into the service transportation business, we will give the best business
you can dream of. But you would not let us do it.
Mr. MILFORD. I can only point out that the same exemptions avail-

able to Federal Express or anybody else would also be available to
Flying Tiger.
Mr. PRESCOTT. To buy a truck line?
Mr. MILFORD. NO.
We have before us H.R. 15302.
Mr. PRESCOTT. You have to understand we have been turned down

at so many evidentiary hearings on the place we would like to go.
What makes you think under any circumstances they are going to do it
with an exemption?
Mr. MILFORD. Let me turn the question around.
What makes you think they are going to do it for somebody else?
Mr. PRESCOTT. Because they Said so right in the testimony. I read

it to you awhile ago. I do not want to fill the record by reading it again.
He said he considered it almost a directive from the Congress.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Goldwater?
Mr. GOLDWATER. Thank you.
Mr. Prescott, do you not operate trucks?
Mr. PRESCOTT. We have local pickup and delivery trucks that we do

not own ourselves. We contract with local people.
Mr. Healy could possibly give you a better picture of our truck

operations.
Mr. HEALY. We have truck operations, Mr. Goldwater, in two

different ways.
They operate within the pickup and delivery zone as defined by

the Civil Aeronautics Board. Those trucks are operated by others
other than Flying Tiger Lines, some of them on a lease, basis, where
we contract for the full use of the truck during the contract period
of 2 years.
In other cases, it is through Air Cargo, Inc., an industry and

pickup and delivery organization who performs their services on a
shipment basis, or what they call a per hundredweight basis.
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Mr. GOLDWATER. Do you have your Flying Tiger name on the trucks?
Mr. PREscom Yes.
In Los Angeles, the leased trucks have our own name on them, yes.
Mr. GOLDWATER. Do I understand that what bothers you in the cargo

business is the difference in regulations that prevail for various types
of cargo operations?
Mr. PRESCOTT. Well, I do not quite understand what you mean.
Mr. GOLDWATER. Does it bother you to be certificated under section

401, and Air Express, as an example, can operate under section 416?
Mr. PREscom It does not bother us for Federal Air Express to

continue the present operations they are in, Mr. Goldwater.
Mr. GOLDWATER. But they are basically unregulated and you are

regulated.
• Does that bother you?
Mr. PREscom It does in a way.
We think a common carrier should be regulated. If he is going to

hold himself out to the public, the public should be protected. He
should be regulated. He should not be able to give discriminatory
rates.
Mr. GOLDWATER. Does that put you at a competitive disadvantage?
Mr. PRESCOTT. Yes.
Mr. GOLDWATER. In what respect?
Mr. PREscorr. They can go to any customer and quote any rate they

want to get. We can charge a customer $10 a hundred or $200 a hundred
to go from Los Angeles to New York, and he has to come in on
Saturday with an empty airplane, and he can say I will take it for
$5, and he can take it for $5. He can take any piece of traffic we have
if the price will do it. He can carry it for a nickel. We do not think
that is right.
Mr. GOLDWATER. What is the difference in the rate as you see it, of

the 75 package?
Mr. PRESCOTT. Well, there is not a large amount of difference.
Mr. GOLDWATER. I have read the record of Federal Express sincethey began. They have increased their rates tremendously.
Mr. PRESCOTT. Well, they have.
Mr. GOLDWATER. But you say they are still undercutting in someareas?
Mr. PRESCOTT. No. They still have the ability.
You asked me what I objected to about them not being regulated.Mr. GOLDWATER. From an economic standpoint, the businessmanis not going to stay in business long if he continually undercuts themarket and pushes up against his own costs.
Mr. PRESCOTT. There is something that should be understood abouttransportation.
An empty seat or an empty airplane when it leaves Los Angelesis like yesterday's newspaper. You cannot sell it for a nickel. Youcannot get anything for it. It is a perishable commodity. If youcannot get the business at the going rate, you have the ability to cutthe rate to fill the airplane that is otherwise going empty. We see itall the time.
We were in the biggest mess in the Pacific because they wentwild bidding for the business. We ended up in the Federal Court inSan Francisco to get it stopped. We were losing 20 percent of our
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revenue on the bottom line because people were competing for our
business.
We are competing for ourselves. We are just as guilty as the rest of

them. But you cannot run transportation on that kind of an open
rate business.
Mr. GOLDWATER. Now, you answered my question that having a dif-

ference between sections 416 and 401 does put you at a competitive dis-
advantage to some extent.
But are you not at a competitive advantage over, say, someone oper-

ating under section 416 because you can fly the large aircraft?
Mr. PREscorr. Section 416, they can fly any size they want.
You are talking about part 298 perhaps?
Mr. GOLDWATER. I am sorry, part 298.
Mr. PRESCOTT. Part 298, yes.
That again is the taxi, air taxi exemption.
When you say we have an advantage, I guess it is an advantage. It

is a certificate we applied for and got under the laws of our country.
Mr. GOLDWATER. You have an advanage if they can fly only the max-

imum of 7,500 pounds because you can fly the larger aircraft and carry
more.
Mr. PREscorr. No question about that.
Mr. GOLDWATER. So, in essence, the way it sits now, you could say

that you would be in a competitive advantage over someone who is
limited to part 298.
Mr. PREscorr. I do not think we would be at a competitive advantage.
Mr. GOLDWATER. Well, you would be if, in fact, you were serving the

same points.
Mr. PREscom Well, I am sorry. Part 298 is an air taxi operator. They

have stitched together a transport system out of it. I do not see where
we have the advantage over a taxi operator.
Mr. GOLDWATER. The advantage is you operate larger aircraft.
Mr. PRESCOIT. That is right.
Mr. GOLDWATER. Now, Federal Express comes in and say they wantto operate a larger aircraft, but they cannot and, in turn, they havebeen denied by the CAB, and the CAB says it is not provided under

section 416, so they cannot do it.
Thus, you still have an advantage over them. If their market dic-tates they need a larger aircraft and they cannot get it, then you clear-ly have an advantage.
Mr. PREscorr. They clearly have the right to come in and apply.Mr. GOLDWATER. No question about that.
Mr. PRESCOTT. And to enlarge the capacity of an airplane would putthem into the common carrier business totally unregulated, totally freeto do as they please, which we do not think you can do in transporta-tion.
Mr. GOLDWATER. Mr. Prescott, you testified that Federal Expresswanted to serve points that you serve.
They testified yesterday, and I asked them the question of what theyplanned to do with the DC-9's or 727's. In essence, they said they aregoing to do precisely what they are now.
Mr. PREscorr. Los Angeles to Memphis and Los Angeles to NewYork.
I believe they have authority for Los Angeles to New York.
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Mr. GOLDWATER. With a stopoff in Memphis for a cup of coffee?
Mr. PRESCOTT. Yes.
Mr. ANDERSON. Gentleman, we are going to stop here because we

do have a rollcall.
I know some of the other members want to ask questions.
We will recess for lunch until 2:15.
Can you be back at 2:15, Mr. Prescott?
Mr. PREscorr. Yes, sir.
Mr. ANDERSON. We will pick up with Mr. Goldwater.
We will stand in recess until 2:15 p.m.
[Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene

at 2:15 p.m., the same day.]

AFTERNOON SESSION

[Whereupon, at 2:23 p.m., the subcommittee reconvened, Hon. Glenn
M. Anderson (chairman of the subcommittee) presiding.]
Mr. ANDERSON. The meeting will come to order.
Mr. Goldwater was in the process of questioning Mr. Prescott and

he is on his way. But, in the meantime, Mr. Johnson has a couple of
questions.
Mr. JOHNSON. Thank you, Mr. Chairman.
I am sorry I was not here. I was over at another committee.
Mr. Prescott, there seems to be some concern here, and I would like

to know what the difference is between section 401 certification and
section 416 exemptions, as far as the process is concerned, the hearings,
the appeals, etcetera?
Mr. PRESCOTT. I would like to have Mr. Rosenthal address that

question. He was formerly with the CAB and is also an attorney.
He knows it eminently.
Mr. ROSENTHAL. Under section 416 exemption, especially the one

that has been proposed, the only standard that the Board would have
to meet in the finding is the public interest standing.
Under section 401 certification, they would have to find a public

convenience and necessity for the service. That is in terms of standards.
There is a difference in the standards applied. But, entirely apart

from that, more significantly it is the procedures for obtaining the
authority which is different.
Under 416 exemption, the Board can decide the case merely on the

basis of pleadings, application, and answers, and then the Board
decision.
Under a section 401 proceeding, there would have to be a hearing

at which the testimony submitted would be subject to cross-examina-
tion and rebuttal testimony. You would have an administrative law
judge who would hear the witnesses, examine the evidence, and reach
a decision.
So that the quality of the evidence on which the Board would rely

should have substantially greater reliability through a section 401
procedure than under a section 416 exemption.
Mr. JOHNSON. Now, that pretty much clears that matter up.
As I understand, in your sfatement here you claim that Federal

Express sometime ago made an application that a hearing would have
been considered at that time?

••
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Mr. PRESCOTT. NO, Sir.
To our knowledge, Federal Express only applied to the CAB, and

I think this is accurate, the people are here—they can correct me
if I am wrong—they applied to the CAB to raise the weight limits on
their air taxi exemption airplanes. They never applied for a certifica-
tion of public convenience and necessity.
Mr. ROSENTHAL. In September 1975, I believe Federal Express

applied for an exemption which would authorize them to operate
large aircraft under part 298.
The Board turned down that exemption, saying it was beyond its

legal power to do so, Nos. 1 and 2, that the issues that were raised
by that application were too complex and too difficult to be resolved
on the basis of ex parte pleadings, they should be resolved in a
certification proceeding, and invited Federal Express to file an ap-
plication for certificate of public necessity and convenience, and
promised if the application were filed, it would give it prompt and
expedited consideration.
Mr. JOHNSON. That is all, Mr. Chairman.
Mr. ANDERSON. Mr. Goldwater, we are in the middle of your

questions.
Mr. GOLDWATER. I just have one or two more, Mr. Chairman.
Mr. ANDERSON. All right.
Mr. GOLDWATER. I was wondering if Federal Express made a formal

application for certification before the CAB, would Flying Tiger sup-
port or oppose it?
Mr. PRESCOTT. We would participate in the proceedings and

normally we would say, you know, why are you needed, are we not
giving adequate service?
We would say that to the CAB. Every carrier who has a route says,

such as we have, would protect his interests. A certificate is a very
valuable commodity to a common carrier and you are trying to pro-
tect it.
That is the purpose of our being here today, it is trying to protect

the integrity of the certificate. If everyone and his dog can have one,
they are not worth much.
Mr. GOLDWATER. You filed, I think, with the CAB something called

the Domestic Air Freight Rate Investigation?
Mr. PRESCOTT. Yes.
Mr. GOLDWATER. For zones of reasonableness?
Mr. PRESCOTT. Yes, sir.
Mr. GOLDWATER. In the rates, what is the status of that?
Mr. PRESCOTT. Would you like to answer that, Mr. Rosenthal?
Mr. ROSENTHAL. Yes, sir.
The request that we made of the Board in establishing freight rates

is that there will be a zone of reasonableness in which the lowest
rate would be the cost of the most efficient freighter operator and
where the ceiling would be the average cost of the industry in freighter
operations.
That case was argued before the Board in December 1975, and a

decision has not yet been reached. And if I recall Chairman Robson's
answers yesterday, he gave no commitment as to when a decision would
be reached.
Mr. GOLDWATER. So we are almost 2 years on that, are we not?

78-255 0 - 76 - 9
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Mr. ROSENTHAL. It is not quite 1 year since.
Mr. PREscorr. The investigation is 5 years old though.
Mr. ROSENTHAL. It took considerable effort on our part to get that

investigation started, and it was the first investigation which the
Board has had in 25 years of the freight rate structure.
Mr. GOLDWATER. Do I understand that you do support a proposal

similar to that offered by Mr. Barnum when he testified?
Mr. PRESCOTT. Which proposal, Mr. Goldwater?
Mr. GOLDWATER. For total deregulation. Put everybody on the same

footing.
Mr. PREscorr. Certainly we would be very much for everybody on

the same footing, and let us be careful when we say total deregulation.
Mr. GOLDWATER. Total deregulation, freedom of entry and rate.
Mr. PREscorr. Of the whole transport industry or the whole cargo

transportation industry?
Mr. GOLDWATER. Cargo.
Mr. PREscorr. We are not for total deregulation or partial deregu-

lation-
Mr. GOLDWATER. I assume you want some deregulation.
Mr. PREscorr. No. We never advocated deregulation of the cargo

industry.
Mr. GOLDWATER. I understand the chairman of the board did.
Mr. PRESCOTT. No, sir.
I would like to have the quote that you are referring to.
Mr. GOLDWATER. From the April 28 hearings:
We prefer total immediate deregulation of air cargo and related motor

transport * * *

Mr. PRESCOTT. Did you catch that? Motor transport?
That is what we are talking about.
If you will give us the right to own motor transports and surface

freight forwarders and everything else, yes, we would be for it, and
also Mr. Hoffman says Flying Tiger has taken the position that in
preference to any of the regulatory proposals we would like total
deregulation. So we want to be very careful that we are not misunder-
stood on this question.
What we would like if we can wave our wishing wand would be

the right to own surface transportation and combine it with an air
transportation system.
We believe we could offer a greater service to the public, and we

would make a lot of money out of it. And it would be great. We do
not see any chance in the immediate future of getting that.
Mr. GOLDWATER. I think we went over that this morning, did we

not?
Mr. PREscorr. Right.
Mr. GOLDWATER. Testimony by the chairman of the board.
Mr. PRESCOTT. Right.
Mr. GOLDWATER. Just one other thing.
Are you satisfied then with the process of establishing rates?
You would not want to see more freedom there?
Mr. PRESCOTT. Well, if we had our wishes, we would like to see the

Domestic Air Freight Rate case come to a conclusion along the lines of
what do you call it, the judge proposed?
That is usually cost, and this investigation has been very thorough.

It has been over a 5-year period.
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Reduce the cost of the all-cargo operator because his costs are not
allocable as a base, and give the carriers freedom to go above that rate.
And we would like to see that.
Mr. GOLDWATER. You would oppose any kind of proposal that would

free up entry and exit then?
Mr. PRESCOTT. We certainly would.
Mr. ANDERSON. Would the gentlemen yield?
He did earlier say that he would favor a 1-year limitation on the

time CAB had to approve 
Mr. GOLDWATER. Yes, I recall, and that would be a great improve-

ment, but I was just sort of interested in your attitude toward this
thi ng called deregulation and how far you would go or would not go.

PRESCO'Fr. Well, am I clear?
Mr. GOLDWATER. Yes, I think so.
Just one last question.
The airfreight forwarders have indicated that overnight all-cargo

services by scheduled certificated has greatly eroded.
To what extent do you agree with this, and if there has been an

erosion, why?
Mr. PRESCOTT. There are less all-cargo schedules now than there

were 2 or 3 years ago, particularly before the oil crunch. Those sched-
uled have been reduced by combination carriers and not by Flying
Tiger.
One of the reasons is that the CAB held down the short-haul rates

and they tried to get increases and could not. Therefore, they made
the short-haul operations uneconomical, and they stopped those.

Another reason is they are tending more and more to try to entice
the freight into the bellies of the 747's and DC-10's and Lockheed
211's. Those, as far as we know, are the principal reasons for the
service decline.
Mr. GOLDWATER. I am not quite clear, but there has been some refer-

ence to your domestic operation over the past couple of years.
Have you actually met loss in your domestic operations?
Mr. PRESCOTT. We have had losses in the domestic airfreight portion

of our business for almost every year since we have been in it.
We have been able to make up those losses in other ways over the

years.
Our international operation is profitable. We would not be as profit-

able if we did not have the domestic operation. And the reason we
show a loss, one of the reasons we show a loss in the domestic operation
is the CAB method of allocation.
The contribution to our overseas route, the domestic operation is

not measured in the terms of the dollars we have spent, but we are
showing a loss, yes sir.
Mr. GOLDWATER:Thank you very much, Mr. Chairman.
MT. ANDERSON. Mr. Fary ?
Mr. FARY. No questions, Mr. Chairman.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Rosenthal, did I understand you to say to Mr. Johnson that an

exemption granted under the provisions of H.R. 15302 would allow
CAB to grant certification without going through the same full certifi-
cation procedures that would be required by any other applicant that
did not apply for the exemption?
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Mr. ROSENTHAL. No, Congressman Milford.
If you got that impression, I misspoke myself.
I was distinguishing between the circumstances when you applyfor an exemption under section 416, and the differences when you applyfor a certificate. There would be two steps.
One would be the obtaining of the exemption, and the second stepwould be the obtaining of the certificate. The procedures for the ob-taining of the exemption would be, as I stated, to Congressman John-son, and the procedures for obtaining the certificate would be as I statedto Congressman Johnson.
Mr. MILFORD. Maybe I misunderstood you, but I wanted to makeclear for the record that a person being exempted is exempted pendingonly going through the full steps of certification.
Mr. PRESCOTT. That is correct.
And for that exemption all he would have to do is go through a paper

record which he filed an application, and which somebody filed, and
answer in opposition, and then the Board would decide on whether
or not the exemption would be issued.
Mr. ANDERSON. Mr. Snyder?
Mr. SNYDER. Since you have a certificate, would you be eligible for

subsidy?
Mr. PRESCOTT. No, we would not under present law be eligible for

subsidy.
We never were eligible for subsidy since we were certificated.
Mr. SNYDER. Does the law not provide it?
Mr. PRESCOTT. No, the law provided for carriers to be subsidized,

but we had to disclaim any attempt at subsidy authorization when
we accepted our certification.
Mr. SNYDER. It was a condition?
Mr. PRESCOTT. Yes, it was imposed by the CAB in 1948.
Mr. SNYDER. Thank you.
Mr. ANDERSON. If there are no further questions, I thank you, Mr.

Prescott and Mr. Rosenthal and Mr. Healy, for your presentation.
Mr. ANDERSON. The next witness is Mr. Leo Seybold, vice president,

Air Transport Association of America.
Mr. Seybold.

TESTIMONY OF LEO SEYBOLD, VICE PRESIDENT, FEDERAL AFFAIRS,
AIR TRANSPORT ASSOCIATION OF AMERICA, ACCOMPANIED BY
G. J. GODBOUT, DIRECTOR, CARGO SERVICES, AIR TRANSPORT
ASSOCIATION OF AMERICA

Mr. SEYBOLD. Thank you, Mr. Chairman.
I have with me Mr. Gerald Godbout of the Air Transport Associa-

tion.
This little-bitty old bill has caused a lot of waves and I believe I

would prefer, with your permission, to read the statement which has
been submitted to you, which is based on H.R. 14623.
I am aware of the differences in H.R. 15302, and I am prepared to

comment on them as we go along.
My name is Leo Seybold. I am vice president for Federal Affairs of

the Air Transport Association of America, which represents most of
the Nation's scheduled certificated airlines. These airlines have a deep
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interest in legislation affecting the air transportation of cargo. They
have developed and offer an extensive variety of nationwide cargo
services reaching virtually every community. These services include
priority airfreight, regular airfreight, small-pacakage-counter service,
and pickup and delivery service.
A summary of the cargo services provided by the scheduled airlines

is contained in attachment A, and more fully described in the attached
brochure "Air Cargo on the Move."
The airlines strongly oppose H.R. 14623:
(1) It is special interest legislation ; (2) it is discriminatory and

destroys sound regulatory policies; (3) it permits circumvention of
public protection standards • (4) it creates undue influence on the Civil
Aeronautics Board; (5) it increases regulatory lag; and (6) it is in-
consistent with the proponents' objection to certification.
This legislation is primarily a private relief bill for one concern

which does not wish to conform to existing laws and regulations. De-
tailed examination of the issues it raises and their impact on both
established legislative and regulatory principles makes it clear that it
creates problems of such magnitude that they far outweigh any bene-
fit which the bill would confer.

Federal Express Corp. is the proponent of this legislation, which it
says is of "vital interest' to its company, its employees, and its shippers.
The legislation is also of "vital interest" to all shippers, all airlines,
all airline employees, all airfreight forwarders all airfreight motor
carriers, all air taxi operators, the U. S. Postal Service and millions of
postal patrons. They want to know what impact on them the special
treatment for Federal Express would or could have.

It is no secret that H.R. 14623 was introduced as special-interest
legislation because of the denial by the Civil Aeronautics Board of the
application of one all-cargo carrier, operating under a general exemp-
tion for small aircraft, for an exemption to operate extensive services
with large aircraft without obtaining certification. Legislation of nar-
row scope enacted in response to a special problem would transform a
logically framed and workable statute into one with exceptions, ambi-
guities, and internal inconsistencies. The act should not be permitted
to become an illogical patchwork of exceptions at the behest of private
special interests.
In its advocacy Federal Express sometimes make incorrect, mislead-

ing or irrelevant allegations. Such statements were contained in their
earlier testimony before this subcommittee in the hearings on regula-
tory reform. Comments by the Air Transport Association on some of
these statements are contained in attachment C. I strongly urge you to
read them.
In addition to benefiting one special interest, H.R. 14623 would

create two classes of all-cargo operators: those which are regulated,
that is, certificated; and those which are not regulated, that is ex-
empted pending consideration of certification. This would clearly be
discriminatory.
The Board apparently would have authority under section 416 to

subject unregulated operators to the same public protection standards
and requirements that regulated operators must meet, such as require-
ments to file tariffs offer satisfactory service, maintain minimum in-
surance, file traffic, financial, and other reports.
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However, since the Board has not always imposed such require-
ments when granting exemptions, and in view of the Board's embrace-
ment and advocacy of the concept of deregulation of cargo service,
it is highly doubtful that the Board would impose such requirements.
Thus, the bill creates the probability of discrimination between regu-
lated and unregulated all-cargo operations, with the former governed
by public protection provisions not applicable to their competition.
The bill affords special treatment only to new applicants for all-

cargo operations. Therefore, another question raised is whether new
applicants for all-cargo services should be treated differently than
present operators of all-cargo services or cargo services provided in
combination aircraft.

Will the Board now shed all responsibility for cargo, as it has pro-
posed? If so, would it no longer receive information on the costs or
revenues from cargo service in combination aircraft?
How would it then be qualified to determine costs of providing pas-

senger service in such aircraft for purposes of regulating passenger
rates or determining rate of return on investment? This significant
question has also not been examined and must be carefully considered
before this proposal is cast into legislation.
In addition, the bill has the effect of regulating cargo and passen-

ger services differently. Unquestionably, there are differences be-
tween cargo and passenger operations. The question that has not been
addressed is whether those differences are of a type and magnitude to
justify or require such major differences of treatment under the act.
If there is justification for different regulatory standards, it is

highly questionable whether the concept embodied in H.R. 14623
represents the proper method of adjusting the legislative framework
to provide for such differences.
To meet some of these issues, Federal Express in essence suggests

that all carriers could apply for an exemption. It does seem somewhat
curious to suggest that carriers holding a certificate may apply for
an exemption pending consideration of their existing certificate. This
would lead to an utterly chaotic regulatory situation for cargo serv-
ice which could also affect passenger service.
It becomes obvious that the bill opens a pandora's box of problems

which far outweigh the special benefit it would confer on Federal
Express.
The bill provides little protection for shipper rights and needs.

It permits special applicants to circumvent the normal certification
procedures and the public protection requirements which certificated
carriers have to meet.
The certification process in title IV of the Federal Aviation Act is

intended to assure the public that all of the elements of public con-
venience and necessity are met, and that those who provide air trans-
portation are fit, willing, and able to do so. The determinations neces-
sary to provide these assurances cannot be effectively made without
examining pertinent facts and circumstances in a true evidentiary
hearing where there is an opportunity for cross-examination by op-
posing parties.
H.R. 14623 undermines the validity of the certification process. The

intent of the bill is to permit the Board to confer immediately the
benefits of certification to an applicant for an all-cargo certificate,
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pending certification, before subjecting the applicant to the searching

scrutiny of the certification process.
As we pointed out, the Board would apparently retain the discre-

tion under the bill to determine what, if any, of the obligations nor-
mally associated with certification would be imposed on the applicant
pending consideration of the certificate application.
However, the Board would be precluded from imposing on the ap-

plicant at least one key obligation which is essential in order to assure
that all of the public interest provisions of title IV of the act will be
satisfied that is, the obligation US show that (a) the public con-
venience and necessity require the certification, and (b) that the ap-
plicant is fit, willing, and able to perform the transportation
authorized.
These and the other public protection features were regarded by

Congress as so essential that the Board's ability to bypass them
through use of a section 416 exemption was narrowly confined. The
broadening of section 416 should not be considered lightly. It should
not now be amended to permit one certificate applicant or an entire
class of applicants to effectively circumvent the basic certification
requirements of the act by obtaining summary Board approval to
provide air transportation pending consideration" of certification.
There is no justification for such a major deviation from the guiding
purposes and standards of the act.
Grant of the authority proposed in the bill would constitute a sig-

nificant weakening of the act by prejudicing and subordinating basic
certification principles. The Board recognized the essentially of the
certification process when it denied the application of Federal Express
for a permanent exemption from certification requirements. The
Board found that such an exemption would be contrary to the broader
purposes and standards of the act, but promised prompt and careful
consideration of any appropriate application filed by Federal Express.
A portion of the Board's decision of December 8, 1975, of special

pertinence to this issue—I will read only those portions that are un-
derlined, but the whole section is worth reading:

Upon consideration of the pleadings and all the relevants facts, we have con-

cluded that Federal Express' proposal is not appropriate for grant under the

exemption provisions of section 416 of the Act. It is well established that the

Act contemplates a basic framework of certificated air service. Federal Express'

proposal involves the use of five DC-9-15 aircraft, each having a maximum pay-

load of over 24,000 pounds, to be operated on routings serving 10 major airports

across the country and transporting freight in numerous major markets now

served by certificated air carriers. The large traffic growth which has been ex-

perienced by the carrier is a result of its marketing efforts and expanded serv-

ice, and it appears that such growth trends are likely to continue so that the

carrier's operations will expand even further in the future. In our view, the cer-

tification process is the only appropriate means of appraising the .type of long-

term authorization of large-scale jet cargo operations in major markets which

Federal Empress contemplates. Under these circumstances, we cannot find that

enforcement of the provisions of section 401 of the Act would be contrary to the

public, interest.
We would stress, in this regard, that it is by no means our intent to discourage

the entry or growth of new cargo carriers or to impede the introduction of in-

novative services in the air transportation system. Our holding here is merely

that in the circumstances of this case, the authority requested is more appro-

priately a matter for examination under the normal certification procedures of

section 401 of the Act. In this regard the Board stands ready to give prompt and

careful consideration to any appropriate application that might be filed by

Federal Express pursuant to section 401 of the Act. (Italic supplied.)
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In a certificate proceeding an applicant must demonstrate that it is"fit, willing, and able" to perform the air transportation proposed.This is one of several steps in the certification process designed to pro-tect the public interest. H.R. 14623 provides for no such test. We donot suggest that the Board would fail to apply, in some manner, atest to determine whether the applicant is "fit, willing, and able." But,by suggesting that something less than the full certification processis in order, the bill would restrict the Board's consideration of thisissue normally given by the Board in a certification proceeding.Finally, in juxtaposition with section 401, a court might conclude thatsection 415, as amended by the bill, would preclude the applicationof the "fit, willing, and able" test.
H.R. 14623 permits the Board to initially bypass normal fact-find-ing procedures. The problem this creates goes to the heart of the cer-

tification requirement itself since an applicant obtaining an exemption
to operate while awaiting certification would undoubtedly make finan-
cial commitments for the purpose of exercising such an exemption.
Such financial commitments made in expectation of ultimate certifica-
tion could result in tremendous losses to the applicant if certification
were ultimately denied and the exemption authority terminated. As
a result, the Board would, consciously or unconsciously, be influenced
by a desire not to render a decision ruining an applicant which has
made such commitments.
While the Board must properly consider the factors enumeratedin sections 102 and 401 in determining whether ultimately to certi-

ficate the applicant receiving the exemption, the Board could be
influenced improperly by a real and immediate financial investment
consideration which bears no logical relation to the purposes of the
act. Clearly, this would have the practical effect of permitting any
applicant which gets its "foot in the door" to open the door all the
way.
Thus, legislation such as H.R. 14623 would undermine the basic

purpose of the act by effectively permitting certification on improper
grounds and without a full determination of the issues.
Proponents of the bill complain about delay in the certification

process at the Board. This was the justification given for broadening
the Board's power to bypass certification.
Most would agree that one of the major problems inherent in reg-

ulation is the delay which attends so many Board activities and deci-
sions. We have advocated the imposition of specific regulatory time
limits to reduce delay. We believe this approach is the only effective
way to reduce regulatory lag and resolve certification delay questions.
However, the solution proposed in this bill would increase, rather

than decrease, regulatory lag. Once the summary exemption is granted,
neither the applicant nor the Board would have a real incentive to
expedite the certification process. No legislative modification which
would increase regulatory lag should be considered unless it also
secures a clear and necessary public benefit otherwise unobtainable. No
such benefit is evident.
We find it perplexing that the proponent of this bill has not yet

filed an application for a certificate although almost 8 months have
passed since the Board's denial of the exemption authority sought,
and almost a year since the exemption was sought.
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One must wonder why Congress is now being requested to pass
special legislation when the normal procedure available to all appli-
cants has not been pursued.
The provisions of the Federal Express bill, H.R. 14623, are in-

consistent with Federal Express' stated opposition to certification and
its refusal to even file an application for a certificate.
In previous testimony, Federal Express has stated flatly:
. . . the basic reason we have not taken this step (of applying for a Certificate)

is that it is totally against our beliefs as to what should be the regulatory
framework for air cargo ... open entry and pricing freedom.

Elsewhere, it was stated that:
. . . the public interest is best served by a simple licensing procedure, which

has only fitness as the determinant of entry and with freedom of pricing with
only basic protection against predatory rates as a limit.

Thus, Federal Express opposes the very certification on which the
proposed exemption authority depends. When this situation is com-
bined with the company's failure to even file an application for a,
certificate one begins to wonder what the true goal of Federal Ex-
press ready is.
Is it not obvious, based on the record, that, once the exemption is

obtained, there will be no interest on the part of the applicant, or the
Board, in pursuing the certificate? Let none be confused into thinking
that the phrase "pending consideration of the certificate" has any

isignificance. Its meaning s unclear and it is unlikely to be observed
at all.
The more the ramifications of this bill are explored, the more wide-

spread and disturbing they become. The Board supports the bill be-
cause it is consistent with its proposal to completely deregulate cargo
service. That may well be the real reason: "Does the bill lead im-
mediately to cargo deregulation and should such a step be taken?"
The answer is obvious: "That is clearly backdoor deregulation and is
contrary to the best interest of shippers, the Postal Service, and the
public."
Where do you wind up once you start down this road?
[Attachments referred to follow:]



134

Attachment A

Scheduled Airlines Offer a Wide Variety 

of Nationwide Air Freight Services 

The U. S. airlines operate 12,000 scheduled
 flights

daily in interstate air transportation. 
Virtually, all

of these flights carry air freight. In 1975, the nation's

airlines transported over 45 million shipments of domesti
c

freight weighing over 2 million tons, and p
roducing over

$750 million in revenue.

As a result of 50 years of air freight experi
ence,

combined with an $18 billion investment in ai
rcraft and

ground facilities, the scheduled airlines off
er a wide

range of air freight services to meet the nee
ds of the

occasional customer, the shipper of small pac
kages, the

air freight forwarder, the industrial communi
ty and the

shipper who must move highway-size containers.

Because of the vast range of service needs, it i
s

necessary for the scheduled airline industry to 
offer a

"super market" of cargo services. Such offerings afford

the customer the opportunity to select the servi
ce that

fully meets his needs.

These services are offered through 600 U. S. 
airports,

and extend to more than 10,000 other communities
 as a

result of combined use of 630 air freight trucki
ng special-

ists of Air Cargo, Inc. (ACI). ACI is the airline ground

service organization through which pick-up and de
livery

service is arranged, and through which is offere
d full

"door-to-door" air freight services nationwid
e.

With the demise of REA Air Express most of the

scheduled airlines instituted new priority air f
reight 

services. They offer reserved space, guaranteed on on-

line flights designated by the shipper. This service is

available for shipments of any size, weight o
r number of

pieces (within aircraft limitations). Service can be

arranged by contacting the airline directly. 
This is a

door-to-door service under which delivery normally
 is

made the next morning. Same day service is provided

depending upon time of day and length of flight.

To meet the additional needs of priority service f
or

small packages, the airlines also offer, usually at 
a flat

rate, "over-the-counter" small package service. 
Shipments

can be brought to the airport ticket counter up to 30 min-

utes before flight departure and picked up at de
stination

30 minutes after flight time. This provides a "same day"
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service. This service is limited to packages weighing up
to 50 lbs. and measuring up to 90 inches in outside dimension.
In 1975, the airlines carried 1.3 million shipments in
this over-the-counter small package service.

Building upon the success of small package service,
some airlines have begun giving shippers the option of
pick-up and delivery for complete door-to-door service.
Such pick-up and delivery service is accomplished up to
90 minutes before departure and after arrival.

Despite the rapid growth in "priority" type services,
most air cargo continues to move in regular air freight --
as bulk freight or in containers--in the bellies of com-
bination aircraft, as well as in freighters. Regular air
freight service which costs less than priority air freight
is a nationwide interline service accommodating shipments
from small package to full container loads. Complete door-
-to-door service is available and a single phone call to
any airline can accomplish shippers needs.

The nation's airlines offer many additional shipper
services including:

(1) Containerization, which includes container
incentive rates, intermodal programs, and
shipper use of airline units;

(2) Specific Commodity Ratings;
(3) Accessorial Services, which includes signature

service, assembly and distribution, and pro-
tection services for high value shipments.

To facilitate these services the scheduled airlines
function under uniform industry handling procedures and
documents. They make use of computer-backed information
systems for improved monitoring and tracing of shipments.

Todays fleet of aircraft numbers over 2,000 airplanes
including 75 all-cargo aircraft with a payload capacity
ranging from 26,000 lbs. to 200,000 lbs. and accounting
for 969 flight departures per week.

Further enhancing cargo airlift capacity are 293 wide-
body aircraft (747's, DC-10's and L-1011's) which can
accommodate about two-thirds of the cargo load of a con-
ventional jet freighter even when carrying a full load of
passengers and baggage.

The scheduled airline fleet continues to make prime
cargo time departures at night. For example, there are
approximately 7,500 scheduled departures per week between
the hours of 8:00 p.m. and 3:30 a.m.
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To fill the need of the smaller communities not
served directly by the scheduled airline network, the
airlines work jointly with air commuters and air taxi
operators. Through the standard Airline Air Taxi Inter-
line Air Freight Traffic Agreement (which is open to
any air taxi operator conducting operations under
Part 298 of Economic Regulations of the Civil Aeronautics
Board), the airlines offer any community access to the
nationwide air freight system, through direct interline
exchange of traffic. Attached to my testimony is a list
of participating parties to this agreement as of Decem-
ber 1, 1975. {Attachment B)

Thus it is clear that the scheduled airlines have
developed a nationwide network of cargo services designed
to meet the needs of shippers in communities large and
_small.

,

,
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Attachment B

LISTING OF PARTICIPATING PARTIES TO
AIRLINES AIR TAXI INTERLINE AIR FREIGHT TRAFFIC AGREEMENT

PARTY TO AGREEMENT 

AIR CHARTER WEST (ZOOM ZOOM)
P. 0. Box 2446
Airport Station
Oakland, Calif. 94614
*1/22/75

AIR IDAHO
P. O. Box 64
Joslin Field
Twin Falls, Idaho 83301
*9/18/70

AIR KENTUCKY
Owensboro Aviation
Box 901
Owensboro, Kentucky 43201
*11/26/74

AIR NEW ENGLAND
Ftyst Office Box 270
Logan International Airport
East Boston, Mass. 02128
*7/5/70

AIR TRANS AIRLINES
Lang Freight Terminal
Logan International Airport
East Boston, Mass. 02128
*4/15/74

AIR WISCONSIN, INC.
Outagamie Airport
Appleton, Wisconsin 54911
*5/6/60

ALLEGHENY AIRLINES, INC.
National Airport
Washington, D. C. 20001
*9/18/70

ALPINE AIRCRAFT CHARTERS, INC.
dba/Alpine Air Freight
P. O. Box 7191
Park Hill Station
Deriver, Colorado 80207
.9/30/74

ALTAIR AIRLINES, INC.
Post Office Box 5346
Philadelphia International Airport
Philadelphia, Penna. 19153
*5/6/70

AMERICAN AIRLINES, INC.
633 Third Avenue
New York, N. Y. 10017
*6/21/70

APOLLO AIRWAYS, INC.
404 William Moffett Rd.
Goleta, Calif. 93017
*11/3/75

ASTRO AIRWAYS CORP.
Grider Field
P. O. Box 7007
Pine Bluff, Ark. 71601
*12/30/75

*Date entered Agreement
Issued - December 1, 1975

PARTY
CODE NON PARTICIPATING MEMBER

(10) AA, TW

(TJ)

(KN)

(NE)

AA, BN, NA

NA, UA, WA

4, BN, WA

NE, AA, BN, TW

(ZW) NA

(AL) DO

(7) AA, BN, NA, TW

(AK) BN, WA

(AA) ZO, TJ, 4, 7, DQ, DE, 3, HG,
ZQ, 1, ZJ, 6, 5, YR, ZY, SL,
XU, FW, JV

(ID) TW

(Jig)
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PARTY TO AGREEMENT

BRANIFF INTERNATIONAL
P. 0. Box 35001
Dallas, Texas 75235
*4/12/71

COCHISE AIRLINES
Tucson International Airport
Tucson, Arizona 85706
*3/20/72

DAVIS AIRLINES, INC.
P. O. Box 3968
Bryan, Texas 77801
.9/18/70

DELTA AIRLINES, INC.
Continental Colony Parkway
Atlanta, Ga. 30320
*5/6/70

DOWNEAST AIRLINES
P. O. Box "C"
Rockland, Maine 94841
*5/6/70

EASTERN AIRLINES, INC.
Miami International Airport
Miami, Florida 33148
.5/6/70

THE FLYING TIGER LINE, INC.
7401 World Way West
International Airport
Los Angeles, Calif. 90009
*5/6/70

GEORGIA AIR FREIGHT
Atlanta International Airport
AMF P. O. Box 45143
Atlanta, Ga. 30320
*10/27/75

GOLDEN WEST AIRLINES, INC.
P. O. Box 1877
'Newport Beach, Calif. 92663
.11/11/74

GREAT WESTERN AIRLINES, INC.
Division of Ross Aviation
Route 5, Riverside Airport
Tulsa, Oklahoma 74107
*7/8/74

GULF COAST AVIATION, INC.
Minicipal Airport
Gulfport, Mississippi 39501
*3/20/72

HARBOR AIRLINES, INC.
Post Office Box 775
Oak Harbor, Wash. 98277
*7/5/71

LAWRENCE AVIATION, INC.
Lawrence Municipal Airport
RFD No. 3
Lawrence, Kansas
*9/16/74

*Date entered Agreement
Issued - December 1, 1975

PARTY
CODE NON PARTICIPATING MEMBER

(RN) TJ, NE, 4, 7, AK, DE, GS,
1, MB, 6, YR, ZY, FS, XU,
HX, CG

(DP) EA, WA

(ZK) WA

(DL)

(DE) AA, RN, WA

(EA) DP, XJ, IU, YR, GM,
ZY, FW

(FT)

(DO) AA, AL, NA, TW

An, TW, WA

(HG) An, NA, TW, WA

(ZQ) AA, NA

•



•

•

PARTY TO AGREEMENT

LOMPOC FLIGHT SERVICE, INC.
P. 0. Box 998
Lompoc, Calif. 93436
*6/21/70

LOS ANGELES HELICOPTER AIRLINES
5436 West Imperial Highway
Los Angeles, Calif. 71601
*1/9/76

MESABA AVIATION
Division of Halvorson of Duluth, Inc.
2002 Airport Road
Grand Rapids, Minn. 55744
*12/29/73

METRO AIRLINES
P. O. Box 58608
Houston, Texas 77058
*5/6/70

METRO FLIGHT
P. O. Box 58608
Houston, Texas 77058
*5/6/70

MIDSTATE AIR COMMUTER
Box 277
Marshfield, Wisconsin 544449
*5/6/70

MISSISSIPPI VALLEY AIRWAYS, INC.
2809 Fanta Reed Road
La Crosse, Wisconsin 54601
*12/25/70

MOUNTAIN AIR TRANSPORT, INC.
Old Pan Am Building
Post Office Box 2504
San Francisco International Airport
South San Francisco, Calif. 94080
*8/26/74

NATIONAL AIRLINES, INC.
Box 2055
Airport Mail Facility
Miami, Fla. 33159
*12/1/75

NEW BORN WINGS
Sarasota-Bradenton Airport
P. O. Box 13061
Sarasota, Fla. 33578
*5/16/75

NEW ULM FLIGHT SERVICE, INC.
Route #1
New Ulm, Minnesota 56073
*9/15/72

NORTH CAY AIRWAYS, INC.
International Airport
San Juan, Puerto Rico 00913

*6/14/73

NORTH CENTRAL AIRLINES, INC.
7500 Northliner Drive
Minneapolis, Minn. 55450
*5/6/70

*Date entered Agreement
Issued - December 1, 1975
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PARTY
CODE NON PARTICIPATING MEMBER

(1) AA, BN, TM

(QW)

(XJ) AA, EA, NA, TM

(NY) WA

(FY) WA

(IU) EA, NA

(XV) NA, WA

(MB) BN, WA, TW

(NA) TJ, EN, SW, 7, DO, HG,
ZQ, XJ, IU, XV, 6, JV,
2, PP, GM, MJ, DN, FS,
XU, FW

(5) AA, TM, WA

(6) AA, BN, NA, TM

(JV) AA, NA, WA

(NC)
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PARTY TO AGREEMENT

NORTHWEST AIRLINES, INC.
Minneapolis-St. Paul International Airport
St. Paul, Minnesota 55111
*5/6/70

ORTNER AIR SERVICE, INC.
R. D. ill
Wakemen, Ohio 44889
*4/12/71

PHILLIPS AIRLINES, INC.
Joe Phillips Michigan City Airport
Michigan City, Indiana 46360
*4/4/74

PIEDMONT AVIATION
Smith Reynolds Airport
Winston-Salem, N. C. 27102
*1/5/74

PARTY
CODE

(NW)

(2)

(PP)

(PI)

NON PARTICIPATING MEMBER

ZY

NA, TW, UA, WA

NA, UA

PILGRIM AVIATION E. AIRLINES, INC. (PM) WA
dbA/Pilgrim Airlines
P. 0. Box 1743
New London, Conn. 06320
*4/28/75

PINEHURST AIRLINES, INC.
P. O. Box 911
Pinehurst, N. C. 28374
*3/25/74

RIO AIRWAYS, INC.
Post Office Box 636
Killeen, Texas 76541
*9/18/70

ROYALE AIRLINES, INC.
Shreveport Regional Airport
Shreveport, La. 71109
*3/6/73

SCENIC AIRLINES, INC.
McCarran International
Post Office Box 11227
Las Vegas, Nevada 89111
*9/24/73

SCHEDULED SKYWAYS, INC.
Post Office Box 1344
Drake Field
Fayetteville, Ark. 72701
*2/17/73

SEDALIA MARSHALL BOONVILLE STAGE
LINE, INC. (S.M.B.)

5805 Fleur Drive
Des Moines, Iowa 50321
*5/6/70

SKYSTREAM AIRLINES, INC.
Plymouth Municipal Airport
Plymouth, Indiana 46563
*9/18/70

(mQ)

(XO)

(0(3)

(YR)

(GM)

(DN)

AA, BR, TW

WA

WA

AA, BR, EA

EA, NA, WA

NA, WA

NA

SKYWAY AIRLINES, A Division of (ZY) AA, BN, EA, NW, WA
Skyway Aviation, Inc.

Post Office Box 67
Fort Leonard Wood, Missouri 65473
*5/6/70

*Date entered Agreement
Issued - December 1, 1975

•
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•

•

PARTY TO AGREEMENT

PARTY
CODE NON PARTICIPATING MEMBER

SOUTH CENTRAL AIR TRANSPORT (CG) BN, WA

12" South Commerce Street
Pont Office Box 567
Na-.chez, Mississippi 39120

*8/26/74

SOUTHEAST AIRLINES, INC. (SL) AA, WA

Post Office Box 592498 A.M.F.

Miami, Florida 33159
*4/12/71

SUMMIT AIRLINES, INC. (DU) WA

International Airport
PhA.adelphia, Penna. 19153
*6/20/72

SUN VALLEY KEY AIRLINES
AMP Box 22065
Salt Lake City, Utah 80217

*5/6/70

(FS) BN, NA

TRANS MO AIRLINES (XU) AA, BN, NA, UA, WA

Post Office Box 831
Memorial Airport
Jefferson City, Mo. 65101
*5/6/70

TRANS WORLD AIRLINES, INC. (TW) ZO, 4, 7, ID, DQ, 3, HG, 1,

605 Third Avenue XJ, MB, 5, 6, 2, FW

New York, N. Y. 10016
*4/14/75

UNITED AIRLINES, INC. (UA) 2, PP, XU, EN

Post Office Box 66100
Chicago, Illinois 60666
*5/6/70

VIRGINIA AIR CARGO CO., INC. (HX) BN, WA

Post Office Box 5492
Charlottesville, Va. 22902

*9/18/70

WESTERN AIR LINES, INC.
Post Office Box 92005
World Way Postal Center
Los Angeles, Calif. 90009
*6/21/70

(WA) NE, AK, DP, 2K, DE,3, HG,
NY, FY, MB, 5, JV, 2, PM,
X0, 0Q, GM, MJ, ZY, SL, XU,
DU, MX, XV, EN, CG

WRIGHT AIR LINES, INC. (FM) AA, EA, NA, TM

Burke Lakefront Airport
Cleveland, Ohio 44114
*12/25/70

ZOOM ZOOM (ZO) See Air Charter West

78-255 0 - 76 - 10
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AA
AK
AL
BN
CG
DE
DL
DN
DP
DO
DU
EA
FS
FT
FW
FY
GM
GS
GW
HG
HX
HY
ID
IU
JV
JW
EN
MB
MJ
MQ
NA

DECODING OF PARTICIPATING MEMBERS

- American Airlines, Inc.
- Altair Airlines, Inc.
- Allegheny Airlines, Inc.
- Braniff International
- South Central Air Transport
- Downeast Airlines
- Delta Air Lines, Inc.
- Skystream Airlines, Inc.
- Cochise Airlines
- Great Western Airlines, Inc
- Summit Airlines, Inc.
- Eastern Air Lines, Inc.
- Sun Valley Key Airlines
- The Flying Tiger Line, Inc.
- Wright Air Lines, Inc.
- Metro Flight Airlines
- Scheduled Skyways, Inc.
- Georgia Air Freight
- Golden West Airlines, Inc.
- Harbor Airlines, Inc.
- Virginia Air Cargo Company
- Metro Airlines (Houston)

Apollo Airways
Midstate Air Commuter

- North Cay Airways
- Astro Airways Corp.
- Air Kentucky
- Mountain Air Transport
- Sedalia-Marshall-Boonville Stage Line
- Pinehurst Airlines, Inc.
- National Airlines

*Date entered Agreement
Issued - December 1, 1975

NC
NE
NW
OQ
PI
PM
PP

OW
SL
TJ
TW
UA
WA
XJ
XO
XU
XV
YR
ZK
ZO
ZQ
ZW
ZY
1
2
3
4
5
6
7

- North Central Airlines, Inc.
- Air New England
- Northwest Air Lines, Inc.
- Royale Airlines, Inc.
- Piedmont Aviation
- Pilgrim Aviation & Airlines, Inc.
- Phillips Airlines, Inc.
- Los Angeles Helicopter Airlines
- Southeast Airlines, Inc.
- Air Idaho
- Trans World Airlines, Inc.
- United Airlines, Inc.
- Western Air Lines, Inc.
- Mesaba Aviation
- Rio Airways, Inc.
- Trans Mo Airlines
- Mississippi Valley Airways, Inc.
- Scenic Airlines, Inc.
- Davis Airlines, Inc.
- Air Charter West (Zoom Zoom)
- Lawrence Aviation, Inc.
- Air Wisconsin, Inc.
- Skyway Aviation
- Lompoc Flight
- Ortner Air Service, Inc.
- Gulf Coast Aviation, Inc.
- Air Trans Airlines
- New Born Wings
- New Ulm Flight Service, Inc.
- Alpine Aircraft Charters, Inc.

•
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Attachment C

COMMENTS OF THE AIR TRANSPORT ASSOCIATION

ON ISSUES RAISED BY THE STATEMENTS AND DATA

PRESENTED BY FREDERICK W. SMITH, CHAIRMAN OF THE BOARD,

FEDERAL EXPRESS CORPORATION

BEFORE THE SENATE AND HOUSE AVIATION SUBCOMMITTEES

1976

1. ISSUE - "The issue at hand, broadening Federal Avia-

tion Regulations in the neglected area of

'air cargo..."

ANSWER - The "issue" is whether special interest

legislation should be passed by Congress to

change existing law and Civil Aeronautics

Board regulations to meet the special plead-

ings of one company even though special

interest legislation creates discrimina-

tion and raises many unanswered questions

about regulation policy.

2. ISSUE - "The issue...is of vital interest to our

company, our employees and our shippers."

(underscoi-liTg supplied)

ANSWER - The issue is also of "vital interest" to

all shippers, all airlines, all air freight

forwarders, all air taxi operators, all air

cargo commuters, all air freight motor car-

riers and to the MaTlions of postal patrons.
They want to know what impact the special

treatment proposed to be extended to Federal

Express would have on them.

3. ISSUE - "...neglected area of air cargo."

ANSWER - This uninformed and inaccurate comment is

belied by the very fact of the nationwide

network of 32 scheduled air carriers, hun-

dreds of commuter airlines and air taxi

operators, over 300 air freight forwarders,

and hundreds of supporting air freight motor

carriers furnishing a variety of priority and

non-priority air cargo services, day and

night, seven days a week to large and small

shippers at more than 13,000 points served

by interline and intermodal agreements.
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3. (cont'd.) In 1975 over 250,000 shippers used this sys-
tem to deliver over 50,000,000 shipments con-
sisting of more than 150,000,000 pieces. In
addition, this system was used by the U. S.
Postal Service to deliver more than 200,000,000
priority air parcel post packages, 57% of which 
receive overnight delivery.

4. ISSUE - "Services these shippers need: door-to-door
service; late afternoon pickup; overnight
transportation to all points with next morn-
ing delivery; documented and controlled
movement of the goods shipped."

ANSWER - This statement is inaccurate. Some 
shippers want such service but many ship-
ers have other needs. The statement is
belied by extensive shipper usage of the
large variety of cargo services available
nationwide from the scheduled carriers.
Consider the following:

(a) Shippers have varying needs - some
want same day delivery, some next
morning delivery and, for some, 48
hour delivery is all that is required.

(b) The scheduled airlines' over-the-counter
small package service moves over a mil-
lion shipments a year on shipper-desig-
nated flights, mostly in the daytime,
with service measured in terms of hours.

(c) The scheduled airlines offer rate incen-
tives for tender of freight in containers
during daylight hours and many shippers
satisfy their needs with this type of
service.

(d) United Parcel Service--The world's
largest private handler of packages
has an expedited service with 48
hour delivery which handles 25,000
daily shipments. This is about 1% of
its annual total of 900,000,000 ship-
ments which move primarily by surface
carriers, apparently satisfying these
shippers needs.

(e) Federal Express itself offers second
day delivery for its standard service.
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4. (cont'd.) (f) One critical requirement for any
transportation company to provide over-
night service is timely tender of the
shipment to meet available transporta-
tion schedules. For example, Federal
Express has strict time limits for
tender of shipments and recommends calls
for pick-up be made before noon.

(g) Although the scheduled air carriers
have offered pick-up and delivery
service for over 30 years, the per-
centage of shipments utilizing this
service is only about 30%. Shippers
like the option of pick-up and/or
delivery with a separate charge.
(Federal Express offers only a small
discount for self delivery.)

(h) All shipments of cargo anywhere in the
world on scheduled airlines are docu-
mented and controlled by uniform and
standard forms and procedures. Regular
air freight shipments can be made to
any destination in the world on one
bill of lading.

5. ISSUE - "80% of all air shipments are originated from

and/or are destined to cities other than the

top twenty-five markets."

ANSWER - The opposite is true of the total airfreight

picture since the top twenty-five airfreight

markets generate more than 80% of the traffic.

The statement is also incorrect according to

Federal Express' own submitted data.

An analysis of Federal Express' computer data

contained in its testimony indicates that, in

the February-March 1976 period, 46% of its

average daily number of packages were from or

to 23 major markets (see Attachment D). These 23
Federal Express origin and destination major

market points are included in the scheduled

airlines top twenty-five major markets.
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5. (cont'd.) Attachment E is a list of top 25 airports ranked
in order of freight ton miles enplaned by
the scheduled airlines in 1975.

There is no question of scheduled airlines
ability to satisfy shipper requirements
between these major points.

Also using Federal Express data, 26 origin
cities originate 10 or more pieces a day to
36 destination cities. (Attachment F) In
90% of these markets the scheduled airlines
have equal or better service with departures
after 8:00 p.m. The remaining 10% of these
volume markets can be served by the scheduled
airlines overnight with departures between
5:50 p.m. and 8:00 p.m. (Forty of Federal
Express' 77 cities have departure times
before 10:00 p.m. and seventeen have depar-
ture times before 8:00 p.m.)

6. ISSUE - "Airfreight service provided by combination
flights is not in the public interest."

ANSWER - The statement reflects incredible absurdity,
51% of the almost six billion revenue ton
miles of air cargo (freight, express and mail)
carried by the U. S. scheduled airlines in 1975
was carried in combination aircraft. This
service, plus the all-cargo service, affords
shippers and postal patrons the convenience
and timeliness of around-the-clock, seven days
a week cargo service. (See AttachmentG )

7. ISSUE - Reference was made to the special character-
istics of many air cargo shipments "such as
hazardous materials and drugs." "The U. S.
airline system has utterly failed to ade-
quately meet this critical market--caused
by the incompatibility of passenger opera-
tions with shipper's basic needs."

ANSWER The statement is also erroneous and mislead-
ing

(a) The scheduled air carriers offer air
transportation service for all kinds
and sizes of cargo including hazardous
materials, drugs, live animals, fresh
fruits, vegetables, flowers, seafood,
printed matter, auto parts, electrical
equipment, wearing apparel, machinery,
and others of endless variety.
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7. (cont'd.) (b) Scheduled air freight services carry many

categories of air freight and many heavy

items of a type which Federal Express will

not accept.

(c) Federal Express alleges that it is the

largest carrier of hazardous materials.

There is no evidence to support such a

statement. All scheduled airline5 carry

hazardous materials including eteological

agents, drugs and radioactive materials

under federal regulation.

8. ISSUE - "We recently have had to discontinue live

animal service.. .This is truly unfortunate

since our main deck pressurization and climate

control.. .is significantly better for animals

than the lower baggage holds of passenger air-

craft."

ANSWER - The scheduled airlines have transported live

animals for many years. In 1975 they safely

carried over 1,500,000 live animal shipments.

9. ISSUE - "Almost 90% of the total U. S. certificated

airline fleet is not flying between the hours

of 9:00 p.m. and 7:00 a.m."

ANSWER - The statement is erroneous and misleading.

(a) Many scheduled flights originating earlier

do not terminate until after 9:00 p.m.

Perhaps the statement was intended to say

that almost 90% of scheduled departures 

occur before 9:00 p.m. and after 7:00 a.m.

(b) Federal Express is to be thanked for

pointing out that about 1,000 of the

scheduled airlines daily departures

occur after 9:00 p.m. All of the more

than 200 aircraftwhich scheduled air-

lines operate after 9:00 p.m. offer

cargo service to and from various cities.

Many such flights are all-cargo, but some

are in combination aircraft.

10. ISSUE "Federal Express wastes $25,000 per day because

it must fly multiple small aircraft over cer-

tain lanes where one large aircraft could ful-

fill the same requirement.
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10. ANSWER - (a) If shipments between small cities con-
stitute 80% of its business as Federal
Express says, exactly how will larger
planes serve the small cities better?
Or does Federal Express plan a major
shift of operations into the larger
cities? Has Federal Express furnished
information on the additional cost effect
of operating larger aircraft on short
hauls to small cities? Rather than
Congress assuming the responsibility,
based on unsubstantiated statements, of
evaluating such factors, this type of
information should be brought out in an
evidentiary hearing before the Civil
Aeronautics Board--the regulatory agency
established by Congress for this purpose.

11. ISSUE

(b) Federal Express incurs fuel waste by
circuitous routing of its shipments
since all parcels must go to Memphis for
transshipment. For example, a parcel
going 955 miles from Seattle to Los
Angeles must travel 3,491 miles to get
there via Memphis. There would be less
waste if the parcel were flown straight
to Los Angeles as the scheduled airlines
do!

"All-cargo service has been disastrously reduced."
"Archaic regulations have been the major cause
of the dismal record of all-cargo operations in
this country."

ANSWER - (a) These statements are erroneous and misleading
in every respect. The question should be
"what has happened to air cargo service?" not
"what has happened to all-cargo operations?"

(b) Scheduled carriers growth in available ton
miles of air cargo service over the last 12
years has been dramatic with volume increases
in virtually every year except for slight
dips in 1974 and 1975. (See Attachment H)
This cargo capacity of almost 18 billion
available ton miles continues its growth in
1976.

(c) Expanded cargo capability, resulting from the
addition of widebody air freighters and other
airctaft, has offset reduction in the number of
QC, or quick change, aircraft which some carriers
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11. (cont'd.) operated in volume a few years ago on an
experimental basis.

(d) While the airlines move less than 1% of the
total tonnage of U. S. freight, the goods
transported in air freight represent 25%
of the total value of all shipments. This
repre5ents a Substantial contribution to
U. S. commerce.

12. ISSUE - "From a high of some 50 points receiving all-
cargo service shortly after World War II...
only 21 domestic airports receive all-cargo
service."

ANSWER - Wrong--forty-seven (47) airports are served by
the scheduled airlines with all-cargo service
today; 653 airports are served with all-cargo
and combination aircraft.

13. ISSUE - "Federal Express services are cheaper than
competitors."

ANSWER - This is incorrect. Air parcel post rates
are much lower than Federal Express. Airport
to airport small package over-the-counter
rates of the scheduled airlines for ship-
ments in the 30 to 50 pound range are lower
than Federal Express. Airline priority air
freight and regular air freight rates for
all shipments above 30 pounds are lower.
Some freight forwarder rates are lower. See
Attachment I for a table for "Rate Comparison"
for a 30 pound shipment.

14. ISSUE - "Federal Express Public Service Goals"--"hold

or reduce rates.

ANSWER - A little-discussed fact about Federal Express
growth (aside from its coincidence with the
demise of Railway Express Agency) is its his-
tory of attracting business with exceptionally
low non-competitive rates followed by a suc-
cession of rate increases. Since 1973 when
Federal Express began, its rates on its prime
service "Priority One" have doubled.

15. ISSUE - Diversion - "Over 30% of its traffic has been
generated by virtue of its unique service."

ANSWER - This means 70% of Federal Express traffic,
representing millions of dollars of revenue,
has been diverted from the scheduled carriers.
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15. (oont!d.) Such diversion weakens the capability of the
scheduled air carriers to maintain and expand
their fleet of passenger and cargo aircraft
dedicated to military call-up as part of the
Civil Reserve Air Fleet.

Such aircraft, particularly all-cargo or
convertible aircraft, provide an emergency
cargo capability heavily depended upon by
the military according to General Paul K.
Carlton, Commander of the Military Airlift
Command, in testimony before the House Armed
Services Committee earlier this year.
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AttachmentD
Federal Express data shows that at least 46% of its shipments were

to or from 23 major markets.
FEDERAL EXPRESS

AVERAGE DAILY # OF PACKAGES

CITY

FEBRUARY -MARCH, 1976

TOTALFROM TO

270.8

400.6

128.1

690.8

Atlanta

Boston

Seattle

Los Angeles/BUR/LGB

131.6

735.0

626.1-

947.2

402.4

1,135.6

754.2

1,638.0

Cleveland 263.9 244.7 508.6

Dallas 526.1 368.7 894.8

Denver 157.3 202.2 359.5

Detroit 257.3 285.1 542.4

Newark 668.9 423.8 1,092.7

: Houston 188.2 266.0 454.2

Washington, D. C. 237.0 351.2 588.2

New York City 715.2 760.8 1,476.0

Miami 186.6 296.8 483.4

Kansas City 69.4 177.3 246.7

Minneapolis 315.6 220.6 556.2

New Orleans 54.4 123.8 178.2

Oakland 212.7 251.0 463.7

Chicago 837.7 625.9 1,463.6

Philadelphia 396.5 348.9 745.4

Phoenix 97.1 168.0 265.1

Pittsburgh 157.2 145.4 302.6

St. Louis 232.6 228.8 461.4

Tampa 51.8 108.8 160.6

TOTAL

.

8,085.4 7,088.1 15,173.5

*Percentage 43%* 49%* 46%*
based on average of
16,500 packages daily



152

Federal Express top 23 markets are included in the
following list of scheduled airlines 125 major cargo
markets.

l

TOP 25 AIRPORTS

RANKED IN ORDER OF

FREIGHT TONS ENPLANED

(DOMESTIC & INTERNATIONAL)

1975

Attachment E

Freight Tons
Enplaned

Aircraft
Departures

Chicago  348,594 276,723
John F. Kennedy  344,813 97,394
Los Angeles  312,927 134,119
San Francisco  194,882 107,233
Atlanta  114,631 197,347
Miami  112,586 76,671
Seattle-Tacoma  97,521 50,006
Detroit  87,226 78,217
Boston  74,198 87,161
Dallas-Fort Worth  70,282 136,737
Honolulu  67,345 38,157
Philadelphia  60,857 69,404
Newark  56,213 62,924
Denver  52,861 98,179
Cleveland  51,173 57,283
Minneapolis  47,337 62,277
Houston  39,783 52,918
La Guardia  32,013 118,341
St. Louis  29,187 85,512
Pittsburgh  22,344 87,132
Washington National  21,682 96,677
Kansas City  19,545 51,867
New Orleans  16,026 40,519
Tampa  13,921 45,851
Phoenix  11,559 42,956
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Attachment F

FEDERAL EXPRESS ORIGIN & DESTINATION FOR TEN OR MORE PACKAGES 

FROM ATLANTA TO: Ft. Lauderdale
Chicago
Philadelphia

FROM HARTFORD TO: Los Angeles
Cleveland

FROM BOSTON TO: Baltimore Miami
Los Angeles Kansas City
Cleveland Minneapolis
Dallas San Francisco
Denver Chicago
Detroit Philadelphia
Newark Phoenix
Houston Raleigh-Durham
Washington, D. C. San Antonio
Indianapolis San Jose
New York City Salt Lake City
Little Rock St. Louis
Memphis

FROM NASHVILLE TO: New York City

FROM BURBANK/
LOS ANGELES TO:

FROM CLEVELAND TO:

Boston New York City
Dallas Miami
Denver Oakland/San Francisco
Detroit Chicago
Newark Philadelphia
Houston

New York City
Los Angeles
Miami
Philadelphia

• FROM CINCINNATI TO: New York City
San Jose/San Francisco
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FROM DALLAS TO:

FROM DENVER TO:

FROM DETROIT TO:

FROM NEWARK TO:

FROM HOUSTON TO:

FROM WASHINGTON,
D. C. TO:

Newark
New York City
Memphis
Oakland/San Francisco
Chicago
Philadelphia
San Jose/San Francisco

New York City

New York City
Chicago

Atlanta
Boston
Burbank/Los Angeles
Dallas
Detroit
Houston
Washington, D. C.
Indianapolis
Memphis

New York City
Los Angeles

Boston
Houston
New York City
Los Angeles
Chicago

FROM MEMPHIS TO: Chicago
New York City

FROM MIAMI: New York City
Chicago

Kansas City
Minneapolis
Oakland/San Francisco
Chicago
Phoenix
San Antonio
St. Louis

•
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FROM NEW YORK
CITY TO:

FROM LONG BEACH/
LOS ANGELES TO:

Atlanta Memphis
Boston Miami
Los Angeles Kansas City
Cleveland Milwaukee
Charlotte Minneapolis
Cincinnati Oakland/San Francisco
Dallas Chicago
Denver Philadelphia
Des Moines Phoenix
Detroit Pittsburgh
Houston Louisville
Washington, D. C. San Jose/San Francisco
Indianapolis St. Louis
Los Angeles

Atlanta Houston
Boston Washington, D. C.
Cleveland New York City
Dallas Miami
Denver Chicaao
Detroit Philadelphia
Newark St. Louis

FROM KANSAS CITY
TO: Chicago

FROM OAKLAND TO:

FROM MINNEAPOLIS
TO:

New York City
Newark
New York

Boston
Los Angeles
Dallas
Detroit
Newark
New York
Chicago
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FROM CHICAGO TO: Atlanta Houston
Baltimore Washington, D. C.
Hartford New York City
Boston Los Angeles
Seattle Memphis
Los Angeles Miami
Cleveland Minneapolis
Columbus Kansas City
Cincinnati Oakland
Dallas Philadelphia
Dayton Pittsburgh
Denver San Jose/San Francisco
Detroit St. Louis
Newark

FROM PHILADELPHIA
TO: Atlanta New York CitY

Boston Los Angeles
Los Angeles Little Rock
Cleveland Miami
Dallas Minneapolis
Houston Chicago

FROM PITTSBURGH
TO:

FROM ROCHESTER TO:

New York City
Chicago

Los Angeles
Dallas
Newark
Washington, D. C.
New York City
Chicago

FROM ST. LOUIS TO: New York City
Chicago

FROM SAN JOSE TO: Boston New York City
Dallas Pittsburgh
Newark Chicago
Washington, D. C.

•

•

•

•
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Mr. SEYBOLD. Now, I would like to add one further thought.The chairman has asked a number of people about the regulatorylag question.
In our testimony in the bill sponsored by Chairman Anderson andCongressman Snyder, to establish a timeframe for regulatory lag, weendorsed the concept, but had some questions about the language in theprovision. We do feel that is the true answer to the problem not tohave people who want—who are dissatisfied with the certificationprocess or a decision come in and ask for the law to be changed.If the Board were put under a timetable that would be rigid andthat would set out a schedule that it would have to adhere to, or wheredecisions would follow immediately from their failure to take action;then I think we would get some action that would cure the regulatorylag problem.
That is the true problem.
Thank you, Mr. Chairman.
Mr. ANDERSON. Thank you, Mr. Seybold.
We are going to reverse our procedure here this afternoon and startwith the members who are farthest from the Chair, so our first ques-tions will be from Mr. Fary.
Mr. FART. Thank you, Mr. Chairman.
Mr. Seybold, do you believe that it would be in the public interestfor Federal Express to operate large aircraft if they obtained thisauthority to operate aircraft by obtaining a certificate of public neces-sity and convenience?
Mr. SEYBOLD. Yes, if they went though the certificate process.
Mr. FART. Do you agree with the following statement in the testi-mony that Air Freight Forwarders Association, overnight airlinecargo service has substantially diminished in the last several years andis continuing to deteriorate at a rapid rate?
Mr. SEYBOLD. I understand you to say overnight cargo service, andnot all-cargo service; is that correct?
Mr. FART. Overnight airline cargo service.
Mr. SEYBOLD. Well, I am not sure whether you mean all-cargo serv-ice in freighters, or whether you mean total air cargo capacity?
If you mean there has been a decline, has there been a decline inthe all-cargo operations, over several years ago, the answer is yes.
If you mean there has been a decline in the total availability of car-go overnight cargo service, I think the answer is probably no.
Mr. FART. Would you care to expound on that in any way?
Mr. SEYBOLD. Well, we know that there is a substantial amount ofcargo space that is not being used in combination aircraft.
For example, we find that there are 16 million available ton-miles

provided by the scheduled carriers in cargo service in 1975, and only
about half of that, or less than half of that is being used and much of
that is at night, and there is plenty of space in many areas at night.
I am not saying that there is not some deficiency here, or they're inovernight cargo service. I would not pretend that.
Mr. FART. OK. Thank you, Mr. Seybold.
Mr. ANDERSON. Mr. Goldwater?
Mr. GOLDWATER. Thank you, Mr. Chairman.
Mr. Seybold, are you not actually speculating when, here in your

testimony, you make statements like "clearly this would have a prac-
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tical effect of permitting an applicant to get its foot in the door and
open the door all the way."
What facts do you have to support that?
Do you know that for a fact, that that will happen?
Mr. SEYBOLD. That is based on experience on what has happened with

exemption awards.
Mr. GOLDWATER. Could you give me an example?
Mr. SEYBOLD. Well, you would start with the—going back in the

late forties and early fifties, with the supplemental carriers, where the
Board attempted to put them into scheduled service or partly limited

scheduled service, and they constantly expanded, until finally we got

up to 1961 and they had to pass legislation to establish the supple-
mentals on a statutory basis, but that was the consequence of it. And
the same is true of almost any person that has an exemption. He con-
tinues to expand, that is his natural desire, to expand the service.
Mr. GOLDWATER. But are not you really speculating that this is going

to happen.
Mr. SEYBOLD. I do not think there is any doubt about it.
Mr. GOLDWATER. You mean you are actually predicting that this will

happen?
Mr. SEYBOLD. I certainly am.
Mr. GOLDWATER. And you stake your reputation on it?
Mr. SEYBOLD. I Will.
Mr. GOLDWATER. And your experience?
Mr. SEYBOLD. Yes sir.
Mr. GOLDWATER. We may find out.
As I understand this piece of legislation, you called it special inter-

est legislation. I guess I would have to agree. It was generated by the

interest of Federal Express.
But all air taxis operate under section 416 of the CAB, and part 298

of the FAA.
It has been my observation that in some markets

' 
where these air

taxis operate, passenger air taxis, there has been a lot of growth, and
there is a tremendous desire to expand into larger aircraft. I am more

familiar with Golden West in my area, and they have been struggling

to try to go to higher capacity aircraft, and, in fact, they are and they
have to go overseas to get that aircraft.
If this legislation passed, would they not be eligible to make an

application?
Mr. SEYBOLD. For what?
Mr. GOLDWATER. To operate DC-9's?
Mr. SEYBOLD. Well, anyone can come in if this legislation is passed.

Anyone who desires to engage in all-cargo services with large aircraft.

Anyone can come in and apply for an exemption and file an applica-

tion for certificate • and if the Board so decides, to award the exemp-

tion to operate, al-cargo services pending consideration, whatever

consideration means of their certificate application—that would in-

clude Golden West or anyone else.
Mr. GOLDWATER. May I ask the author of the legislation, Mr. Mil-

ford, does this—Dale, does this piece of legislation only apply to air

cargo, or would it apply to air taxi?
Mr. MILFORD. No, only air cargo.
Mr. GOLDWATER. SO I can see some justification.
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Mr. MILFORD. It would apply if many of them were mixed carriers.They, too, carry cargo and in fact they are limited, as you know, to acertain weight aircraft. Their combination passenger/cargo often ex-ceeds the airplane they are allowed to use.
Mr. GOLDWATER. Golden West carries cargo, not very much cargo,because they do not have much space, but they told me that they carrycargo.
Would they be eligible?
Mr. MILFORD. Well, you would have many carriers operating underpart 298 that carry strictly cargo, mail contracts, and all types of aircargo.
It would affect these cargo carriers that are now operating their part298, and this would allow them also to expand there and go into alarger aircraft pending certification.
Mr. GOLDWATER. Is there any justification to include all air taxisunder this? For example, Golden West needs bigger airplanes.Mr. MILFORD. As the author of the thing, I felt, trying to get intothe field would be perhaps beyond the scope of our time limitationsand other factors, where this one problem could be tackled within thetime limitations of this Congress.
Mr. GOLDWATER. Well, it seems to me that it is only fair if you aregoing to provide exemption for air cargo that operates under section416, there is a desperate need for the commuter air taxi operator, andthere is more than just Golden West, I know, who have these expan-sion pains, and in need of higher capacity aircraft; so if you are goingto provide an exemption in this instance for cargo, it seems to me thatit is compatible, because you are still talking about section 416, to makeit apply to those who carry passengers; but that is something that Iguess we can talk about at a later time.
Mr. SEYBOLD. May I comment on that?
Mr. GOLDWATER. Yes.
Mr. SEYBOLD. I recall your questioning and your discussion that youhad with Golden West in the earlier hearings, and, of course, the Boardhas the power to increase those exemption levels, either for cargo orpassengers, if they wish. No one under the act can engage in the busi-ness of air transportation for hire, for compensation unless they havea certificate from the board or the Board has given them an exemption.Now, the Board has set these ceilings, where they decide that it is inthe public interest to have people to operate under the exemption, bothin passengers and in cargo, and the Board could raise its ceiling ineither category if they thought it was in the public interest.
MT. GOLDWATER. I understand that.
One last question, Mr. Seybold, do you disagree with Federal Ex-press' philosophy here, involving being totally against their belief asto what should be the regulatory framework for air cargo, open entryand pricing freedom?
Mr. SEYBOLD. I certainly do.
Mr. GOLDWATER. Do you speak for ATA or yourself?
Mr. SEYBOLD. I am speaking for all the members of the Air Trans-port Association, which includes practically all the certificated sched-uled airlines.
Mr. GOLDWATER. So they are flatly opposing this as it applies tocargo operations?
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Mr. SEYBOLD. Correct.
Mr. GOLDWATER. They would be opposed to open entries, pricing

freedom?
Mr. SEYBOLD. Well, yes, aS a matter of fact, yesterday Mr. Smith said

that he thought that there should be deregulation of entry and pref
-

erably deregulation of pricing, but he thought, and I quote, "th
ere

should be a reasonable number of competing carriers."
Now, that is not open entry. He wants it limited, opened up a little

bit, but limited.
Mr. GOLDWATER. It is somewhat amusing to me that Federal Ex-

press operating under that philosophy, enabled to with the exemptions

provided in the act, have been very prosperous and whereas I do not

think you can totally say that for the members of your organizat
ion

who operate under tremendous regulation restrictions. It seems to 
me

that you are beating a dead horse, or you are on the wrong horse, a
nd

one is making a lot of money and providing a service unregulat
ed,

and leaving you people in the dust. It seems to me that you are oper
at-

ing in the stone ages.
Mr. SEYBOLD. Well, first of all, I know they said they make money,

and undoubtedly they do. But they do not file those reports with 
the

Board or with anyone else.
Presumably they are audited sometime by someone, but the public

does not have access to all that information and-
Mr. GOLDWATER. Why is that necessary?
Mr. SEYBOLD. I do not know whether it is necessary or not. I am

just saying that if you are comparing the two, you ought to kn
ow

what the facts are.
Mr. GOLDWATER. I understand, that is what I am saying. You are

operating under some very strict regulations and guidelines.

Mr. SEYBOLD. Right.
Mr. GOLDWATER. And yet you come here and defend that, and we

hear it from Mr. Prescott. He defends that, and yet everybody, th
e

members of your organization are not faring too well in that market

under those conditions, and yet Federal Express comes along and they

see an opening, they take advantage of that opening and they analyze

the market, and they are doing quite well unregulated.

It just seems to me that you ought to be on the bandwagon to free

up your operations, so that perhaps you could be making money, t
oo.

Mr. SEYBOLD. It makes you wonder why they want to get in our

business, does it not?
Mr. GOLDWATER. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Johnson?
Mr. JOHNSON. I do not have too much to say, not knowing too much

about this subject, but in your statement, Mr. Seybold, you are very

much in opposition of H.R.. 14623. You list 8 or 10 different items,

special interest legislation.
If this were to be passed by Congress, would the constitutionality

be questioned by the industry?
Mr. SEYBOLD. I do not see any basis for questioning its constitu-

tionality at all, no.
I see no reason why Congress cannot pass a bill like that. Because

it is a bill, in fairness, if I may follow up the question, I think in fair-
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ness to Mr. Milford and the other sponsors of the bill, and the amendedbill, it is of general application. There is no question about that.But I do not think we would be sitting here today if it had not beenfor the Federal Express case, and if they had not been asking forlegislation of this type.
Now, it does apply to anyone else who comes along, and I thinkthat, from the Federal Express' standpoint, 5 years from now we willfind that they opened a Pandora's box, but I do not quarrel with theirright to try to get Congress to do that, to pass special legislation toopen that door.
But I do not see any question about the constitutionality of a billlike this, no.
Mr. JOHNSON. You think that they should abide by the same rulesand regulations; but under the same restrictions?
Mr. SEYBOLD. Well, the amended bill, which has been introduced andwhich I did not comment on, H.R. 15302 is narrower than the presentbill, and it would, of course, permit, in a somewhat limited fashion,our members or anyone else who has a certificate to come in and askfor the same type of authority. But whether the Board would considerthat on the same basis or not would remain to be seen.
Mr. JoHNsoN. Following up on Mr. Goldwater's questions, I pre-sume that the ATA opposed the provision in many of the bills thatare before us here, as they increase the size of part 298 of the air taxiaircraft from 16,000 pounds and 55 passengers?
Mr. SEYBOLD. The association has never taken any position on that.I do not know 'whether our individual members have or not.
Mr. JOHNSON. You have not?
Mr. SEYBOLD. I do not think the association has.
Mr. GODBOUT. No, not as an association.
Mr. JoHNsoN. That is all, Mr. Chairman.
Mr. ANDERSON. Mr. Taylor?
Mr. TAYLOR. Thank you, Mr. Chairman.
Mr. Seybold, do you feel that there is a substantial void that existsin service now as a result of a lack of this legislation?
Mr. SEYBOLD. I do not think there is any substantial void.
I know there is testimony to the contrary, and certainly the supportthat Federal Express is getting would indicate they are fulfilling aneed that somebody else either is or is not fulfilling, or they are meet-ing, providing a service better than somebody else. I would not arguethat.
But basically I think there is a tremendous amount of availablecargo capacity that is not being used, and I am not saying that everyshipper's need is being met immediately and promptly, but I am say-ing that our industry offers a tremendous variety of cargo services

from the small package to the largest thing that can be moved by airand they offer same-day service. They offer overnight service. Theyoffer priority service.
So, by an large, I think the shipper's needs are being met.
Now, I know that the shippers always want more competition, lowerprices, and so forth.
But the function of the Board is to establish whether the overallneeds of the shipping public and the traveling public, as well as thepeople that provide that service, are in balance.
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I think that should be left with the Board.
Mr. TAYLOR. As 1 understand this legislation, once the carrier

applies for an exemption, then he would automatically be authorized
to begin service while this is being considered, is this your
interpretation?
Mr. SEYBOLD. Once the Board says yes, you can have exemption.
Mr. TAYLOR. Once the Board says you can have exemption?
Mr. SEYBOLD. Right.
Mr. TAYLOR. For how long would that continue?
Mr. SEYBOLD. Well, it says: "pending consideration of the certifi-

cate application."
Mr. TAYLOR. How long would it take for the certificate application to

be 
Mr. SEYBOLD. That is a good question.
Does that mean when the Board starts considering it or finally de-

cides it? That is why I am questioning whether there is any real in-
centive on the part of the Board or the applicant to see that they ever
reach a decision on that application.
So it could be 1, 2, 5, or 10 years.
Mr. TAYLOR. Do you think it would be appropriate if this legisla-

tion were passed to have some kind of limitation passed on them?
Mr. SEYBOLD. What would be the action that would be triggered at

that point?
The question would be: Would you then get a certificate or would

you then have to lose the exemption authority without the certificate?
Mr. TAYLOR. One of the criticisms that we have repeatedly heard in

this subcommittee is the time lag, tardiness of CAB in acting on
anything.
Mr. SEYBOLD. That is correct.
Mr. TAYLOR. Sometimes you wonder what they do down there.

They start a case, and the Commissioner's term expires before they
vote on it. Sometimes there is a turnover of three or four teams down
there before they ever act on one single request.
In your opinion there is not—or does not, at the present time,

afford, exist any substantial void in cargo, air cargo transportation?
Mr. SEYBOLD. I think not.
Mr. TAYLOR. Well, the testimony, of course, has been from the Fed-

eral Express, who has, as you know, grown very quickly, about $100
million worth of business, an average of 18,000 to, I believe, 200,000
packages daily.
Then is this in areas where ATA members are operating, or is it in

other areas?
Mr. SEYBOLD. I gather some of it is and some of it is not.
We used to have an air express company, REA. They were the only

express company in the business. They decided that they wanted to be
a freight forwarder, too and they wanted to be able to operate both as
a freight forwarder and express company, and the Board decided
that that was not in the public interest and they should get out of the
express business.
Now, whether that was the principal reason for the opportunity

that was provided to Federal Express or not, I do not know. They
contend that it was not.
But I feel that was a major factor.
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Mr. TAYLOR. Let me ask you this, Mr. Seybold : How significant is
the air cargo business to the members of ATA ?
Mr. SEYBOLD. Well, it is very significant, and it is not significant, not

only because of the fact of the dollars that it brings in; but it is sig-
nificant because of the support that it gives to the aircraft or the
passenger operation. About 11 percent of the total revenues of the
industry are in cargo.
But to the extent that the cargo in the hold of a combination aircraft

helps pay the cost of that aircraft, it obviously is making a contribu-
tion toward holding down passenger cost.
I should point out that 50 percent of all the cargo ton-miles that

are moved domestically, move in combination aircraft. And for some-
one to say that it is against the public interest for that to happen, it
does not make sense.
Mr. TAYLOR. Thank you.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Seybold, you gave six reasons for opposing this bill.
I direct your attention to H.R. 15302. The total text of that amend-

ment consists of 64 words, and it is printed on page 2 of the bill. The
very heart of our political system hinges on the fact that we are a
nation of laws, and that all governing actions within the CAB or any
other Government agency is based on specific guidelines and statutes.
With that in mind, I would like to discuss some of the specific con-

cerns your six stated objections to the amendment before us in this
discussion.
I would ask that we stay strictly to the provisions of law.
First, you state that the bill before us is a special-interest legisla-

tion. Special-interest legislation would mean that the provisions in the
law would pertain, to only certain segments or persons at the expense
of others.
I would like for you to please, sir, identify the word or words in

H.R. 15302 that constitute special-interest legislation.
Also, point out by specific word or words in this statute the special

interest that is identified there in this proposed amendment.
Mr. SEYBOLD. Well, I cannot say that there is any word or words

that could effectively label this as special-interest legislation. I think
we have to go back to your introductory remarks, when you intro-
duced H.R. 14623 and what was, as someone said, generally known
about the reason for the bill 
Mr. MILFORD. Sir, excuse me for interrupting. Generally known has

nothing to do with what is in the law. We are dealing with the law.
The law is specific.
Mr. SEYBOLD. As I said, I do not think we would be here if it were

not for the Federal Express case. I doubt if we would be.
To that extent, I think it is a special interest legislation. The lan-

guage of the bill is—applies to anyone, as I said, anyone can come in.
I expect a lot of people to come in under this bill and seek to use this
authority.
Mr. MILFORD. Your second objection charges that H.R. 15302 is "dis-

criminatory and destroys sound regulatory policies."
Again, sir, please identify by word or paragraph the language in

H.R. 15302 that constitutes discrimination.
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Mr. SEYBOLD. The language of the bill would permit, and the regu-
lations would permit, the applicant who receives an exemption author-
ity, and presently holds a part 298 authority, to operate in a manner
different from anyone else, unless the Board restricts it.
Mr. MILFORD. I do not even see part 298 authority mentioned in this

bill.
Mr. SEYBOLD. That is right.
Mr. MILFORD. Then why do you say that it states it would allow some-

body—it simply states that an exemption can be granted to section
401 with certain provisos.

It restricts it to no one under part 298, or a certified carrier, or
whatever.
Mr. SEYBOLD. I think I have to go back to the testimony of one of

the earlier witnesses who said that, on behalf of Federal Express, they
would not want the exemption if they had to drop the part 298 author-
ity. I may have misunderstood them.
But I understood that the two had to be concomitant until the cer-

tification was decided, and that would be discriminatory, as I under-
stand the situation.
Mr. MILFORD. My reading of this is, it is left up to the Board to grant

exemptions.
Mr. SEYBOLD. That is right.
Mr. MILFORD. I do not want to debate with you.
But, No. 3, since the Federal Aviation Act of 1958 clearly spells out

the charter, duties, responsibilities, and powers of the CAB, these
charter, duties, responsibilities, and powers of the CAB are outlined
throughout the various sections of the Federal Aviation Act of 1958.
H.R. 15302 seeks only to amend section 416(b) (1) of that act, leav-

ing intact all other provisions of that law.
Therefore, the only germane item under discussion is the specific

provisions and wording of H.R. 15302, which amends only section
416(b) (1) of the act.
With that in mind, let us tackle your third objection to H.R. 15302,

wherein you charge that this will "permit circumvention of public pro-
tection standards."

Please identify the words or paragraph in H.R. 15302 that contains
references or provisions to circumvent public protection standards.
Mr. SEYBOLD. I think I said at the outset, my testimony was directed

to the original bill, that H.R. 15302 is different, and that H.R. 15302
only applies to section 401. which is the certification process, and that
the Board apparently could not exempt the applicant for an exemp-
tion from the other provisions of title IV.
Mr. MLFORD. Then you would withdraw your statement?
Mr. SEYBOLD. I would withdraw it with respect to H.R. 15302, but I

understood that H.R. 14623 is still before the subcommittee, and Secre-

tary Barnum has suggested complete deregulation, as has the Board,

so I thought, with all the witnesses asking for that, that maybe I should

comment on it.
Mr. MILFORD. Then it would negate?
Mr. SEYBOLD. H.R. 15302 is limited to section 401.
Mr. MILFORD. Your fourth objection charges that H.R. 15302 "creates

undue influence on the Civil Aeronautics Board."
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Again, since the Federal Aviation Act of 1958 specifically outlinesthe charter, duties, responsibilities, and powers of the CAB—in statu-tory language—please identify the wording in H.R. 15302 that con-stitutes undue influence on the CAB.
Mr. SEYBOLD. The grant of an exemption authority under the billwould create an atmosphere, when combined with the Board's predelic-tion of trying to deregulate cargo, to lean toward the certification of

an exempt applicant.
Mr. MILFORD. Well, the Chairman of the Board testified directly

opposite to that. He stated that granting of the exemption in no way
binds the Board in granting certification.
Mr. SEYBOLD. It no way binds them. I am talking of the—
Mr. MILFORD. Your statement here, sir, states that this, "creates un-

due influence on the Civil Aeronautics Board," and I cannot see where
there is this wording.
Mr. SEYBOLD. I contend that the granting of an application does

constitute undue influence 
Mr. MILFORD. In your fifth objection, you charge that H.R. 15302,

increases regulatory lag. During these hearings, we have heard testi-
mony from the Chairman of CAB that found certification rulings re-
quire a time interval of from 1 to 5 years. The specific and sole pro-
vision in H.R. 15302 allows CAB to grant a temporary exemption, so
that operations that are in the public interest could begin immediately,
rather than waiting the 1 to 5 years.
I would like to emphasize that the bill clearly states that an exemp-

tion can only be granted "if the Board finds that the issuance of such
exemption is in the public interest."

Therefore, if a service or route award should be in the public in-
terest and normal certification procedures would require from 1 to 5
years, how can you charge that H.R. 15302 would increase regula-
tory lag, when the bill specifically contains a provision to allow im-
mediate operations while the formal regulatory procedures run their
course ?
Mr. SEYBOLD. We start with the fact that we lost 1 year in this case.

Federal Express chose to go the exemption route. They lost 1 year on
the processing of their application for certificate. They have not filed
yet.
Mr. MILFORD. Excuse me, sir, but my question had nothing to do with

Federal Express. It had to do with the provisions of this amendment.
Mr. SEYBOLD. The provision of the amendment, by granting, by the

Board implementing it through the grant of an exemption applica-
tion, as I said in my testimony, tends to reduce the incentive of the
Board or the applicant to get a final decision.
If they have operating authority, the Board puts them in business.
Mr. MILFORD. I am sorry, my question had to do with regulatory lag.
Mr. SEYBOLD. That is what I am talking about. There is no incentive,

once the applicant has been put in business and the Board has tempo-
rarily disposed of the case, to get busy and process the thing. Why
bother ? They have other applications and other things to do, and
neither party has any incentive to eliminate the regulatory lag on
the certification. They do not need it.
Mr. MILFORD. Well, I will not debate it.
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Finally, I take personal exception to your sixth objection, wherein
you state: "It is inconsistent with the proponent's objection to cer-
tification."
As author of this bill, I am the chief proponent of this legislation,

and several cosponsors are also proponents. None of the proponents, to
my knowledge, have objections to certification. In fact, the bill itself
clearly states that the exemption procedures may only be applied
"pending consideration of an application for certification pursuant to
section 401."
Your testimony and argument concerning the views of Federal Ex-

press are immaterial in that they may or may not classify the view of
only one company. The provisions of this bill will apply to all air
cargo carriers, not just to one company.
Mr. SEYBOLD. Well, I think your point is well taken, Mr. Milford,

and you are the principal proponent of the bill. I was thinking of
others, not sponsors of the bill, who are the principal private propo-
nents of the bill. I apologize for that.
I did not mean to infer that to you, because I know that you do

support basically the certification process. I meant to refer to the tes-
timony of the Federal Express people who indicated that they do not
believe in the certification process.
I apologize to you for that statement.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Snyder?
Mr. SNYDER. Thank you, Mr. Chairman.
Mr. Seybold, you have spoken about regulatory lag. Do you not

think it is fair to say that a good deal of the regulatory lag results
from the fact that. ATA members are constantly fighting among
themselves?
Mr. SEYBOLD. There is no question that the ATA members and every

other party, whether they are the airfreight forwarders, the ship-
pers, the consumer or Federal Express, or any other party, takes what-
ever action they can at the Civil Aeronautics Board to obtain their
particular objective. Whether it means speeding up or delay, and our
members are responsible for that, too, no question about that.
Mr. SNYDER. You have indicated that 51 percent of air cargo now

moves in combination aircraft.
What percentage of air cargo moved in combination aircraft imme-

diately prior to the entry of Federal Express into the business?
Mr. GODBOUT. It has been approximately the same right along. Prior

to this reduction in all-cargo operations, that has been referred to, and,
incidentally, on that, the only major aircraft that has been taken out,
as from a freighter standpoint, are what we refer to as the QC opera-
tion, the quick-change operation which was operated as passenger in the
davtime and freighter at night.
It is true that that operation was found to be uneconomical, as

pointed out by Mr. Prescott this morning, so the carriers discontinued
that. They accounted for the numbers of flights.
However, the critical thing in figuring cargo service is what has

happened to your available ton-miles? That is the amount of service
that you are holding out to the public, and we have attached to Mr.
Seybold's testimony a chart which shows that—just a slight drop in the
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2 years, and you will see that slight drop is also in wide-body aircraft,as well as freighters.
One other thing, the reason the ton-miles has been able to stay up isbecause the aircraft today from a freight standpoint, have muchgreater capacity.
So, therefore, you can lose a QC operation and lose some numbersof flights, and trips, but your capacity to serve the public has beenperhaps increased.
So we have not had that substantial reduction. Just prior to that,the reduction of the QC operation, the cargo aircraft were carryingabout 60 percent of the freight. It is now 51 percent, combination, inthe combination aircraft, but with the advent now of the 747 freighters,we are going to see now an increase in the all-freight usage.So you probably get back to that 60 percent.
Mr. SNYDER. Is it a logical conclusion, then, that Federal Express hasnot cut into the business of your members?
Mr. GODBOUT. I would not say that, because, 'by their own testimony,they have cut into our business by 70 percent of their revenues; so youare talking about $70 million which has been taken away from thecommercial airlines.
Mr. SNYDER. Do you want to rely on their testimony, or do you wantto give us yours? Do you want to accept their figures or do you wantto give us your own?
Mr. GODBOUT. In what respect? As to-
Mr. SNYDER. As to how much of what would have been your busi-ness which they now have.
Mr. GoDBour. Well, we have not made any specific studies on that.The only carrier I have seen that has testified and put in a figureis American Airlines, and theirs was $1 million a year diversion.
Mr. SEYBOLD. I think we would accept their figure. If they say theytook 70 percent of the business away from us, we will accept that.Mr. SNYDER. If they seem to know what they are talking about andyou do not, why do you have eight pages in attachment C, disputingthings they say?
Mr. SEYBOLD. That is in connection with the point of how muchbusiness they took away from us.
I would be happy to talk about every question on attachment C.
Mr. SNYDER. They are accurate on how much business they took away

from you, but not on anything else?
Let us talk about attachment C, because I think we should.
Mr. SEYBOLD. All right, let us do that.
Mr. SNYDER. I will draw your attention to issue 5.
Mr. SEYBOLD. What page?
Mr. SNYDER. It is page 3, issue 5.
You correct me if I am wrong in what I am reading here. They saidthat iabout 80 percent of their shipments either originate from or aredestined to cities which are not among the top 25 markets. You saythat is the opposite of being true.
Mr. SEYBOLD. Well, first of all 
Mr. SNYDER. Would you elaborate on that first?
Mr. SEYBOLD. I took the quote directly from what they said.
Now, if the word "all" should read Federal Express air shipment,I do not quite think that is true, either; but at least it would change the
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picture of what we are talking about. The statement is "80 percent of
all air shipments are originated from and are destined to cities other
than the top 25 markets." So that is not true at all.
Mr. SNYDER. What is true?
Mr. SEYBOLD. Well, the fact is that 25 top cities generate about 80

percent of the market, of the total freight volume.
Now, we have attached a list of the top 25 top cities, attachment C

shows the order of freight tons enplaned by cities, 25 cities.
If you will look at attachment D, there is a list of the cities taken

from Federal Express data which shows the volumes to or from the
major markets that they serve.
Mr. SNYDER. According to your note at the top, 46 percent of Fed-

eral Express' shipments go to or from—
Mr. SEYBOLD. To or from those 23 cities, and they happen to be 23

of the same 25 cities that I contend are the over-all major markets for
all airfreight.
Mr. SNYDER. Now, are those major markets also your major markets

insofar as your combination service is concerned?
Mr. SEYBOLD. I presume so. I have not attempted to break it down.

I just go by ton-miles.
Mr. SNYDER. Passengers too, because 
Mr. SEYBOLD. There might be a little variation.
Mr. SNYDER. It would be pretty close.
Mr. SEYBOLD. It would be reasonably close, I presume.
Mr. SNYDER. If we look at your attachment I, which has to do with

rate comparisons on a 30-pound shipment, it indicates that the sched-
uled airlines charge considerably less for carrying the same package
between two points.
Now, I understand that Federal Express' price is door-to-door, and

your price is airport-to-airport.
Mr. SEYBOLD. That is right. So you have to add the pickup and de-

livery where there is a pickup and delivery charge.
But what we are trying to show there is that in some markets they

are cheaper and primarily under 30 pounds, and maybe less than that.
And in others, with larger shipments, different types of service, we

are cheaper. That is what I am trying to show.
Mr. SNYDER. Do you have a breakdown in percentages of the service

provided by Federal Express and by the scheduled carriers—the vari-
ous types of service to which you just referred.
You mentioned different types of service.
Mr. SEYBOLD. I am not sure I exactly understand your question.
Mr. SNYDER. I am not sure that I do, either, but you referred to the

fact that Federal Express is cheaper than the scheduled carriers in pro-
viding some types of service, and more expensive in others.
I am trying to determine if the economics of the situation results in.• your obtaining a larger share of certain categories of the cargo busi-

ness—and the same for Federal Express. If possible, I would like this
broken down by the various types of services which both provide.
Mr. SEYBOLD. I think I will ask Mr. Godbout to comment on that.

You are getting a little bit out of my line.
Mr. GoDBour. First, if we go back to the type of air express service

that we had with REA Express, we were moving, when it started
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downward, when the Board declared it was not in the public interest,
we were handling $100 million worth of business.
Mr. SNYDER. Was that door-to-door?
Mr. GODBOUT. Yes; and we were also handling twice the number of

shipments at an average cost of $10 versus the average cost of Federal
Express of $20 today.
Since that—
Mr. SNYDER. That $20 is $10 today because of inflation.
Mr. GODBOUT. Three years, I do not know. But, anyway with the

ending of the air express service, the air carriers were told by the
Board that they must have a priority type service. So they instituted
this type of service, so we have a priority air service. I am sure, that
today, it is going to be less than Federal Express is handling in num-
bers; but it is moving rapidly because it just started this past year,
because the air express went out of business.
Over-the-counter, small-package service, we are moving approxi-

mately 1 million shipments a year.
In the rest of the traffic, of course, it is in our regular airfreight

business.
Mr. SNYDER. I guess, Mr. Godbout, what I am asking is whether

you are obtaining a larger share of the market in the case of those
particular types of service where the rates charged by the scheduled
carriers are cheaper than Federal Express; and, conversely, whether
they are benefiting where they are cheaper than the carriers?
Mr. GODBOUT. I really do not know.
Mr. SNYDER. Mr. Fary asked a question which is discussed on page

5 of attwchment C, issue 9. I wish you would elaborate on that a bit
more—the situation involving overnight airline cargo service.
Now, I have the impression that one of the greatest advantages

offered by Federal Express is that they fly at night while the carriers
schedule most of their flights in the daytime. Because of this, they
are able to provide better service due to the fact that most people wish
to ship their packages at the end of the business day. Federal Express
moves at night, while most of your aircraft are on the ground. Would
you discuss this briefly?
Mr. SEYBOLD. There are several comments.
First of all, we picked that issue because the statement had been

made by the Federal Express in some of their testimony that almost
90 percent of the total U.S. certificated airline fleet is not flying be-
tween the hours of 9 p.m. and 7 a.m.
Well, it is kind of a backhanded way to say something. I am not

quite sure what it says—the point is that there are many flights that
continue after 9 p.m. that started earlier. So you get same-day service.
Mr. SNYDER. My Eastern 7:45 p.m. flight hardly ever leaves before

9 p.m.
Mr. SEYBOLD. That is a situation that the Board ought to look into,

if that is true.
But the point is that by saying that almost 90 percent is not flying,

you are saying that 10 percent is flying. Ten percent is 220 airplanes
that are flying at night, between the hours of 9 p.m. and 7 a.m., carry-
ing cargo. Every one of them, and the bulk of them, I mean most of
the airfreighters are flying at night. So that you have not only the 75
airfreighters, but you have the wide-body aircraft and you have other

•

•



173

combination aircraft carrying freight at night. Freight does not move
just at night.
You remember Congressman Johnson's observation yesterday, about

the man that walked up to the counter in the middle of the day with a
package and says, "I want this on that flight and I am going to have
it picked up at the other end of the line," and they said, 'We are
glad to have it," and away they went. We have that service. Same-day
service. Not just the Federal Express overnight service.
There are some people that want same-day service, and there are

some people that want 48-hour service, and want to pay less for it.
So it is not just one neat little package as outlined by Federal
Express that they are performing just—that just kind of overwhelms
the world.
Mr. SNYDER. Is that service referred to on page 9 of this brochure?
Mr. SEYBOLD. Yes, right.
Mr. SNYDER. Now, on your overnight service, I am sure you have seen

Federal Express' map where they show their routes running into and
out of Memphis?
Mr. SEYBOLD. Yes.
Mr. SNYDER. How much of that market do the scheduled carriers

serve with the night flights to which you refer?
Mr. SEYBOLD. Well, it is a little difficult to tell. We analyzed their

computer run for the average intercity package for February and
March, and we analyzed those cities where more than 10 pieces moved
either to or from. I cannot say how—whether we duplicate or to what
extent we duplicate. The only thing we did find out was, when we
looked at it, this talk about all the freight moving, 80 percent of it
moving to small cities, to and from small cities, is not borne out by
their own data,and we find that the majority of it, 46 percent of it is
moving to and from large cities on their own computer run here.
So I am a little confused about the statement that 80 percent of

all freight moves 
Mr. SNYDER. You already answered that question a while ago.
I am talking about the Federal Express map—I do not have

one in front of me—which shows their routes running into Memphis
and out again.
Mr. SEYBOLD. Let us take the map, all right.
Mr. SNYDER. They talk about providing service overnight to the

cities on that map.
I want to know to which of those cities your members provide that

same type of service?
Mr. SEYBOLD. In 90 percent of these markets that they selected, the

scheduled airlines have equal or better service with departures after
8 p.m. The remaining 10 percent of these volume markets can be
served by the scheduled airlines overnight with departures between
5:50 p.m. and 8 p.m. Federal Express in 40 cities have departure
times before 10 p.m., and in 17 cities departure times before 8 p.m.
If you ship a package from Los Angeles to New Orleans, it does

not go to Memphis.
Mr. SNYDER. I am aware of that.
Now, if you are providing service after 8 p.m. to 90 percent of those

markets, and to the other 10 percent after 5 or 5:30 p.m., is it
logical to attribute their—and the carriers are doing it at cheaper

78-255 0 - 76 - 12
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rates, that is, airport-to-airport—is it logical to attribute their great
growth in volume and success to the door-to-door aspect of their
service?
Mr. SEYBOLD. First, let me make sure that you understand that we

are talking about cities on Federal Express route, which originate
10 or more pieces a day.
So, if you have one package, we do not say that we can beat that.
Mr. SNYDER. Do you have any figures on that?
Mr. SEYBOLD. I do not have any information on that. I understood

Mr. Smith to say that their maximum is 300 pounds, but the average
is less than that.
I do not have any information on that.
Mr. SNYDER. When the carriers go to CAB, what impact does their

cargo income have on their passenger fare structure?
Mr. SEYBOLD. As I understand it, the Board considers the total in-

come and tries to make some allocation of costs.
Mr. SNYDER. I am being parochial about this; I do not ship very

much, but I fly a lot.
If their cargo business declines, the price of my ticket will go up.
Mr. SEYBOLD. I do not doubt that. The Board takes into considera-

tion the total income from all sources.
Mr. SNYDER. That is the load factor?
Mr. SEYBOLD. Yes, the total load factor. But they are accounted for

separately.
Mr. SNYDER. One would subsidize the other?
Mr. GODBOUT. If I might answer that, in determining passenger

fares which is your concern, I am sure, the Board whitewashes any
cargo revenue from that airplane. To the extent that there is cargo
revenue, they subtract it out.
Mr. SNYDER. If you were to increase cargo revenue you would

bring down the per-passenger requirement. It is subtracted out. Am
I correct?
Mr. GODBOTJT. I am not in a position to say yes or no.
Mr. SNYDER. Is that what you mean by the term "whitewash"?
Mr. GODBOUT. Right.
Mr. SEYBOLD. Both revenue and cost.
Mr. GODBOUT. Yes, revenue and cost.
Mr. SNYDER. That is all. Thank you, Mr. Chairman.
Mr. ANDERSON. Mr. Seybold, I am interested in the term public

interest. I have heard it used this afternoon several times, and earlier
today in the questions from Mr. Fary to you were asked—do you
believe that it would be in the public interest for Federal Express to
operate large aircraft if they obtained authority to operate such
aircraft by obtaining such a certificate of public convenience and
necessity?
You answered yes to the question of Mr. Fary.
By your answer did you mean that ATA would take the position

that it would be in the public interest for Federal Express to be
awarded a certificate?
Mr. SEYBOLD. No, I did not mean anything of the kind. I meant

if the Civil Aeronautics Board set down a proceeding on a Federal
Express application and after considering all of the factors involved
in the application—fitness, willingness, and ability, and public con-
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venience and necessity, and said Federal Express should have a cer-
tificate, I would say that is in the public interest. I would go with the
Board's judgment.
Mr. ANDERSON. What determines the public interest? Is it the public

who flies the airplane as a passenger, or is it the public who wants
something shipped by freight?
What do you construe to be the public interest?
Mr. SEYBOLD. The idea of the public interest is the sound balance

of air transportation service providing—meeting the needs of the
shipper and the traveler at the most reasonable rates possible within
an industry that is viable, and that is what I call the public interest.
Mr. ANDERSON. Do you feel when they determine the public interest

in their hearings they take into consideration the shipper of freight
as well as the passengers and people who want to ride the airplane?
Mr. SEYBOLD. I certainly do. The shipper organizations are very

active, both through the forwarders and through the National Indus-
trial Traffic League, and others in expressing their views at the Board
about rates and services.
Mr. ANDERSON. Does the success of Federal Express suggest that

they were deficiencies in the cargo services provided by the certificated
carriers?
Mr. SEYBOLD. It suggests there must have been some deficiency, or

they would not have been able to succeed as they have.
The question goes beyond that at this stage of the game. They knew

what the rules were when they started on the exemption.
You asked them yesterday "When did you realize you were going

to have to have a bigger airplane?" Why did you not file an applica-
tion then for a certificate?
I am not quite sure what the answer was, but I thought it was a

little bit evasive. But the point is the rules have existed, and when
they started out under this exemption they knew what the rules were,
and eventually they would have to get a certificate.
Mr. ANDERSON. The basic question of deregulation of air transpor-

tation has been highly controversial, and there has been much specu-
lation about the effects which deregulation would have.
Would it be desirable to experiment with the effects of deregulation

by deregulating air cargo?
Would not deregulation of cargo be a reversible experiment which

would not destroy the basic passenger transportation system?
Mr. SEYBOLD. I think once you start down this road there is no

reversing. It is like a broken egg that cannot be put back together. I
really do not think you could put it back together.
Mr. ANDERSON. In other words, you feel that the regulations of

their cargo is too closely tied in with passengers to do them separately?
Mr. SEYBOLD. I do, unless you want to say you can carry passengers

and cannot carry cargo. I do not see how the Board is going to deregu-
late cargo and ignore the cost and revenue that goes into the combi-
nation aircraft operation and figure out accurately the return combi-
nation aircraft, and what it should be, and what investment it has in
passenger service.
Mr. ANDERSON. I have a question here on your position on the two

legislative proposals.
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First, I believe you answered "Yes" on legislation to require the

CAB to decide cargo certification cases in 1 year. The second one is
legislation to authorize air taxis to operate aircraft up to 16,000-pound
capacity.
Mr. SEYBOLD. Well, on the first one, I explained that we had had

some reservation about the bill that you introduced, but that we were
willing to work to develop it into what we thought would be work-
able, putting the time limit on the regulatory lag situation of the
Board, and we would be able to do that, and we are prepared to do
that at this time, right now, or any time later.
As to the other question, the association has not taken a position on

it. Individual members have taken a position on the increased exemp-
tion that you spoke about, but, no, we do not have an industry opinion.
Mr. ANDERSON. Are they for it or opposed to it?
Mr. SEYBOLD. I think most of those who have taken a position are

opposed, but some have not taken any position at all.
Mr. ANDERSON. The association, as such, has not.
Are your members satisfied with the policies which the CAB follows

in regulating air cargo?
What improvements would you like to see?
Mr. SEYBOLD. I would like to submit an answer to that. They are not

completely satisfied, but they are satisfied in general, but I think they
feel there should be elimination of the delay in considering applica-
tions both for rate adjustments and for additional authority. Those
are the primary areas that they think should be looked into.
Mr. ANDERSON. Do you have anything you would like to submit for

the record, and we would like to have it, naturally, because we are
going to follow up?
Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Seybold, you stated that available capacity in ton-miles offered

to the public was the key factor to be considered in discussing this
thing.
Would you not agree also that the population served, the geograph-

ical area served, quality of service, frequency of service, and times of
delivery are just as important as available ton-miles?
Mr. SEYBOLD. Absolutely, no question about it.
Mr. MILFORD. When we are talking about cargo, is not service

between city pairs also a key factor? For example, are not a vast
majority of certificated combination carriers oriented more to pas-
sengers really than air cargo, and do not they provide service pri-
marily, at least, predominantly between major city population centers?
MT. SEYBOLD. Yes.
Mr. MILFORD. Therefore, it would be possible to see tremendous ton-

mile capacity offered to the public, but being confined only to these
big centers?
Mr. SEYBOLD. I would, I think, question that because of the fact

that the agreements that the scheduled carriers have with the air-
freight motor carriers, provide service to 13,000 communities, and they
are tied into the scheduled airline service, so the idea that some city
is left out in the cold completely I think is a mistake. I do not think
that that is true.

I.

•
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Mr. MILFORD. We are talking in light here of all of the factors that
I just outlined, geographical area, quality of service, frequency of
service, and time of delivery. That is inherent in the question.
Mr. SEYBOLD. I am sure you are familiar with the scheduled airline

network and the cities that are served, 635 airports, and as you know,
every 2 months there is a directory put out that anyone in the country--
in any city in the country can pick up a telephone and call the number
that is designated there and get airfreight service of whatever type
he wants.
Mr. MILFORD. Let me go at it another way.
Would you agree a 24-hour, _ door-to-door delivery service between

5,000 city pairs in the United States would be a service that is in the
public interest, particularly, when many of the cities have no cer-
tificated air service, that is to say, at the airport?
Mr. SEYBOLD. Well, the door-to-door service in 5,000 communities,

Federal Express is serving 77 airports, and they are not providing—
serving any more door-to-door service to the 5,000 communities than
we are.
Mr. MILFORD. The question was a 24-hour, door-to-door delivery

service.
Mr. SEYBOLD. Probably would be in the public interest2 sure, but I

do not accept the idea that our members cannot provide it, either.
Mr. MILFORD. Do any of the certificated air carriers provide a door-

to-door, 24-hour delivery service to 5,000 city pairs in the United
States?
Mr. SEYBOLD. The certificated carriers will provide service to 58,000

city pairs, and some of it is faster than 24 hours, and some of it is not
quite as fast as 24 hours.
Mr. MILFORD. OK.
Thank you, Mr. Chairman.
Mr. ANDERSON. Are there any further questions?
If not, thank you, Mr. Seybold and Mr. Godbout, for your

presentation.
Our next witness is Mr. Louis P. Haffert executive vice president

and counsel, Air Freight Forwarders Association of America, accom-
panied by William J. Dixon, Air Freight Forwarders Association.

TESTIMONY OF LOUIS P. RAPPER, EXECUTIVE VICE PRESIDENT
AND COUNSEL, AIR FREIGHT FORWARDERS ASSOCIATION OF
AMERICA, ACCOMPANIED BY WILLIAM J. DIXON

Mr. HAFFER. I am the executive vice president and counsel of the
Air Freight Forwarders Association.
I have with me Mr. William J. Dixon, who is associated with me.

I believe you know Mr. Dixon.
We represent the national organization of airfreight forwarders.
I should like to read part of my remarks and summarize the rest of

it in accordance with your suggestion to previous witnesses, and I
should like to have the whole written statement introduced.
Mr. ANDERSON. Your entire remarks will be made a matter of record

at this point.
[The statement referred to follows:]
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STATEMENT OF LOUIS P. HAFFER, EXECUTIVE VICE-PRESIDENT AND COUNSEL,

AIR FREIGHT FORWARDERS ASSOCIATION

I am Louis P. Haffer, Executive Vice-President and Counsel of the Air Freight

Forwarders Association. I am accompanied by William J. Dixon, my asso
ciate.

We are here to testify for the Association, which is the national organ
ization of

air freight forwarders.
Air freight forwarders are indirect air carriers, licensed by the Civil Ae

ro-

nautics Board to engage in the transportation of property on behalf of shippers.

We are air carriers even though we do not own or operate aircraft
. We pur-

chase space on the direct air carriers on behalf of our shipper custo
mers, pick

up the freight from shippers, deliver it to the airlines, receive it at destin
ation

end and deliver it to the consignees. We specialize in door-to-door service. We

also perform all the documentation and paper work, bill our customers and alone

are responsible to them as common carriers from origin to destination
. The only

identification our shippers have is with us, the forwarders and not with any

of the underlying airlines the forwarders may use.

Our industry generates between 40-45% of the freight volume flown by the

scheduled domestic U.S. air carriers. For the transportation we purchase from

the airlines, we pay their published tariff rates. We, in turn, are requir
ed to

file tariffs with the Civil Aeronautics Board for the transportation that we

provide on behalf of our shipping customers and to adhere to these tariffs.

Our customers pay our filed tariff rates. Our tariff obligations under Board

regulaticns, and the Board's authority, including its suspension power, are

identical with those applicable to the direct carriers, that is, the airlines.

We consider the Bill before you today of major importance, and as warranting

the most careful analysis. In addition to our testimony, we would like to submit

more detailed information than we can possibly cover today and have it

incorporated in the record. I shall refer to this at the end of my remarks.

It has been said that there is some good in the worst of us and some bad in

the best of us; and that truism is equally applicable to the Bill before you. If

it is to be enacted, we earnestly hope, and indeed are confident, that the good can

be retained and even improved upon, and that what is truly bad about it will be

given a speedy burial by this Subcommittee.
For the industry I represent, an overriding fact of economic life and, indeed,

economic survival is this: the forwarder requires adequate overnight all-cargo
airline freight lift in order to serve the needs of his shipper customers. While
passengers may want to travel when they are awake—in the daytime—most air
freight needs to travel when people are asleep in order to be there when they
wake up. Freight in large part then must travel by night.
Because of this need, the air freight forwarder would support the increased

all-cargo lift that this Bill at least gives some promise of generating. It is of no
significance to him whether that lift is made available through the exemption
power granted by the Board to new all-cargo operators or new all-cargo opera-
tions, or by certification. Indeed, the massive erosion of overnight all-cargo
service by the scheduled, certificated carriers on which the forwarder principally
depend has become so serious and threatens to become even so much more
critical that an expedited grant through the exemption process, pending a hear-
ing on a certificate application, may be an absolute requisite. It may well be the
only feasible, and certainly it would be the most expeditious, way of filling the
deep void that the scheduled, combination carriers have consciously created in
the overnight freight lift.
For the past thirty years the forwarders have built and sold the concept of

overnight service as the norm for air freight users. In the main, this has required
the utilization of nighttime all-cargo or so-called freighter flights, which for
freight, as I have indicated, is the prime time.
But overnight airline cargo service has substantially diminished in the last

several years and is continuing to deteriorate at a rapid rate. This deterioration
invades virtually all air freight markets. In 1972 there were over 7,400 night-
time departures of freighters from the major domestic airport cities. By 1974 this
had dropped to 57,000 departures. There are now over 800 hub city pairs that are
not provided prime time, that is, overnight freighter service, by the scheduled
airlines. In brief, only about one-third of the total air freight market now
receives prime-time overnight air service.
Not only has the number of key-time, all-cargo flights declined, but the number

of airlines offering all-freighter service at any time of day has declined. In
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essence, the combination carriers have steadily downgraded or abandoned their
certificate authority to provide all-cargo service. In 1970, nine combination
carriers provided all-cargo service (AA, BI, CO, DL, EA, NW, TW, UA, and
WA.) By 1975, four of the nine had eliminated such services entirely (EA, CO,
DL and WA).
These service cutbacks have had far-reaching effects on both the quality of the

domestic air freight service available nationwide and on the costs to the air
freight forwarders and hence to their customers. In many markets, the per-
formance of overnight service has now become extremely difficult for forwarders.
It is only through such devices as the use of a combination of air and truck
service and expensive chartering of aircraft that they have been able to maintain
their traditional service superiority. With the further expected diminution of
usable lift, their ability to maintain this level of service is doubtful. Moreover,
with the cutback in all-cargo service, large container rate economics relied on by
many air freight forwarders and by other large shippers using the scheduled
service has been able to be preserved in only a few major domestic traffic lanes
where some limited nighttime freighter service is still provided.
With such escalating shortages in overnight freighter lift, it is inevitable also

that airline rates for this overnight service will increase substantially. Convinc-
ing evidence of that already occurring is apparent in the §o-called priority re-
served air freight operations of the airlines. There the Board sometime ago allowed
the airlines to charge a 30% premium for nighttime lift where, on a particular
flight segment, there was not enough freight lift to meet the requirements of all
shippers and forwarders. By artificially inducing shortages through elimination
or reduction of nighttime all-cargo service, the carriers have been able to insist
on what amounts to a 30% rate increase for what previously had been service
performed at regular air freight rates. This is reminiscent of the robber baron
period in American history when manufacturers and producers limited production
to create a shortage and then raised their prices. They were still able to sell at
the inflated prices because demand exceeded the supply. It is the consumer, how-
ever, who suffers.
The AFFA therefore would support any reasonable Bill which would offer the

possibility of more available all-cargo lift, at least to rectify the deficiencies for
which the combination carriers have been responsible in the last several years.
Hence, we would endorse the principle of the Bill before you. However, without
an amendment of the kind I am about to refer to, the Bill as now drafted would
certainly have destructive effects upon the air freight forwarder industry.
The present Bill would authorize the Board to grant an exemption from any

and all requirements of the Federal Aviation Act to permit all-cargo operations in
interstate air transportation in any size aircraft where the Board finds that such
an exemption is in the public interest. This means that the Board could grant ex-
emptions not only from the certificate requirement of section 401, but from sections
such as 403 and 404 of the Federal Aviation Act, to which the forwarders are to-
tally subject and which are the tariff filing and adherence requirements, the anti-
rebate provisions, and the anti-discrimination provisions of the Federal Aviation
Act.
That the Board could and might do this is no idle threat. Federal Express, a sup-

porter of this legislation as drafted, is already expressly exempted from these as
well as other sections of the Act, under the Board's Regulations Part 298 govern-
ing air taxi operators. Yet Federal Express does, and other carriers that may
be granted all-cargo operations using larger aircraft under this section would,
compete directly in their sales, in their marketing and in their advertising, with
the air freight forwarders. All of you are undoubtedly familiar with Federal
Express radio, TV, and other advertising which is all forwarder-customer ori-
ented. Indeed, just about a year ago, the President of Federal Express stated in an
interview that at least 70% of his freight had been obtained from the customers of
air freight forwarders and airlines.
It clearly makes no sense, in justice or in logic, to permit an even larger-scale

operation which could be authorized under this amendment to be totally free of
the economic regulatory restrictions which are applicable to those whom those
carriers deem to be their basic competitors.

Moreover, not only a present air taxi operator but even a present certificated
carrier could use this section to obtain an exemption to serve routes now cov-
ered by their certificates. Unless it is specifically restricted, the Board could grant
for these new routes an exemption from the tariff filing, anti-discrimination and
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other requirements while the certificated service of these carriers would be
subject to such provisions, a truly anomalous result.
The fear we entertain is no idle threat for another reason. In his testimony

before the Senate Aviation Subcommittee on the identical Bill on August 3, the
Chairman of the Civil Aeronautics Board confirmed our concern that this is just
what he wanted and what the Board would do if the Bill in its present form be
enacted—give the airline granted all-cargo exemption authority under this pro-
posal complete and total rate flexibility, that is, freedom from tariff filing and
adherence requirements of the Act and any other provision of the Act and the
Board deems desirable.
I must emphasize that the forwarder is not fearful of competition. There has

been totally free entry into this segment of the industry since the forwarding in-
dustry's inception; and he has learned to survive, if not live, under it. All he asks
is that his competitors, no matter how numerous, be required to play under the
same rules that govern him; and that by statute or regulation, his competitors be
given no unfair competitive advantage over him.
A ban on the differing treatment of competitors could be handled in one of two

ways: by either freeing the forwarders of the same regulations that these carriers
would be (and now are) relieved of; or by making these carriers subject to the
same economic regulations as the air freight forwarders. In general our industry
would prefer the latter course.
It may be argued that it should be left to the Board's discretion to decide

whether to exempt a major all-cargo operator under this amendment from such
sections as 903, 904 and related sections and that the Board should not be fore-
closed by your writing such a prohibition into the Act. That such discretion
should not be remanded to the Board is convincingly demonstrated by a recent
Board decision "Air Chicago Freight Lines, exemption" (Docket 28353; Order 76-
7-97) which merely reaffirms what the Chairman indicated was the Board's in-
tention in his August 3 testimony. The Board had previously denied an application
of Air Chicago for an exemption from Section 401 of the Act and Part 298 of the
economic regulations to permit it to operate DC-6 aircraft in all-cargo operations
between Chicago and Philadelphia. In a Petition for Reconsideration, Air Chicago
indicated its willingness to limit its operations to smaller C-46 aircraft on seven
roundtrip flights per week in scheduled service for a two-year period in that
market on the grounds that there is no certified all-cargo service to Midway Air-
port in either direction, which Air Chicago intends to serve. The Board issued
the grant.
We are not contending that the Board was not right in granting an exemption

under these circumstances and that such nighttime all-cargo lift was not neces-
sary. It doubtlessly was. But the Board still continued to exempt Air Chicago
from Sections 903, 904 and other sections of the Federal Aviation Act to which
forwarders are subject for the new service authorized, even though it would
obviously compete in that market with the air freight forwarders. Consequently we
repeat that there must be some built-in statutory restriction so that the Board
may not similarly exempt any additional all-cargo service it may authorize under
the proposed Bill.
We would therefore urgently request that if this Bill is to be enacted (and the

rational behind it, that there is substantial need for a radical improvement in
the prime time all-cargo service, is uncontroverted), that it be amended in either
one of two ways:

Alternative 1: Instead of authorizing the Board to grant an exemption "from
the requirements of this Title" (meaning any and all sections of the Federal
Aviation Act), the Board's authority should be limited to granting an exemption
"only from the requirements of section 401 of this Title" (meaning the requirement
for obtaining a certificate.) As we understand it, this is all that the proponents of
this Bill basically seek, even Federal Express, that is, the right to be granted the
interim authority to fly larger aircraft in freight service during the possible
lengthy period the Board may be holding a hearing on an application for a certif-
icate by the same carrier. Indeed, in its consolidated Answer filed with the C.A.B.
dated October 28, 1975, to various objections to FE's application for exemption to
use DC-9's, while FE indicated that it saw no need for removing their exemptions
from sections which are totally applicable to the forwarders, it indicated it did
not oppose the application of the same sections to it. And in his August 3 testimony
before the Senate Subcommittee the spokesman for Federal Express indicated his
willingness to accept our proposed amendments.

Alternative 2: The serious problem I have mentioned can be handled in another
way. Since any carrier authorized under this proposal will undoubtedly be au-
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thorized to fly much larger aircraft than is now permitted to a Part 298. air taxi,
operator, the Board should be expressly prohibited from including, in any exemp-
tion grant from the certificate requirements, any exemption from any and all other
sections of the Act from which air taxis are now exempted under Part 298. This
could be accomplished by adding an additional sentence at the end of section 2 of
the Bill before you to read as follows:
"But in no event shall the Board exempt such operations from sections 903, 404,

and 407 through 415, nor any provision of section 416 other than specified herein."
The listed sections are also those to which the air freight forwarder competitors
are expressly subject under the Act.
I trust the members of the Subcommittee would agree with us that it would be

something less than elementary justice for the smallest air freight forwarder
which does not fly aircraft to be subject to all or most of these provisions while a
major cargo carrier is free of these requirements. Federal Express, it should be
noted, has reported revenues of $73 million for the last fiscal year, with forecast
revenues of at least $100 million for the next year, and this without the use of
larger aircraft.
I should like to attach to this testimony and have made a part of this record the

following:
1. The AFFA Answer before the Board to Federal Express' Exemption applica-

tion to use DC-9's, dated October 14, 1975;
2. Excerpts from Board Regulations Part 296 and 298 showing, respectively,

the sections of the Federal Aviation Act from which forwarders and air taxis
are currently exempt;

3. A summary of the Board's Regulations from which air taxis are now exempt
but to which forwarders are subject.
We appreciate the opportunity to testify before you today.

SUMMARY OF EXEMPTIONS OF AIR TAXI OPERATORS FROM FEDERAL AVIATION
'ACT PROVISIONS

Under Part 298.11 of the Board's Regulation, air taxi operators like Federal
Express are exempt from the following provisions of the Act to which forwarders
are subject:
(1) Section 403 (except for tariffs for through rates or interline tariffs) :

Under Subsection (a) among other things, carriers subject thereto are required
to observe and charge just and reasonable rates and to observe just and reason-
able regulations and practices. It is under this subsection that forwarders and
airlines (but not air taxis) are required to file tariffs (under Section 1002 such
filed tariffs may be suspended by the Board).
Under Subsection (b), carriers subject thereto are forbidden from charging

any more or less than is specified in the tariff on file with the Board for air
transportation or for any service in connection therewith; and may not rebate
any portion of the rates charged or extended to any person any special privileges
or facility. Air taxis are not bound by these restrictions.
(2) 404(a): Those subject to this subsection must establish, observe and en-

force just and reasonable individual rates and just and reasonable rules and regu-
lations and practices relating to air transportation. In addition, this section
requires the provision of safe and adequate equipment and facilities.
404 ( b) : Those subject thereto are forbidden from giving any undue or unrea-

sonable preference to any person or description of air traffic or to subject any
person or description of traffic to any unjust discrimination or any undue or
unreasonable prejudice or disadvantage. Air forwarders, but not air taxis are
covered by 404(a) and (b).
(3) Section 407(b) (c) (d) Subsection (b) requires at least an annual filing

with the Board of a list showing the name or stockholders holding at least 5%
of the capital stock or other interests in any air carrier, any person engaged in
any phase of aeronautics, or any common carrier. Subsection (d) provides that
the Board shall prescribe the accounts and records to be kept by the Board and
that it shall be unlawful for a carrier to keep any accounts or records other than
those prescribed or approved by the Board.
Forwarders are fully subject to Sections 403, 404 (a) and (b) and 407(b) (c)

and (d). They must, for example, maintain a prescribed uniform system of
accounts. Air taxis are totally exempt.
(4) Section 408(a): This subsection is a general section making it unlawful

without Board approval for an air carrier to consolidate or merge with another
air carrier or to control another air carrier by any other common carrier or any
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person engaged in any phase of aeronautics. Forwarders are fully subject to this
subsection of the Act. In other words, Board approval is required. Air taxis are
exempt from any need for obtaining Board approval in any merger or control
situation except where they wish to merge with any person who operates large
aircraft or who engages in air transportation not covered by the air taxi exemp-
tion. Thus, presumably, an unlimited number of air taxis can merge without
even seeking Board approval; one or more can be controlled by a company
engaged in a phase of aeronautics; and an air taxi no matter how large can
acquire or be acquired by any other common carrier not only without Board
approval but without even notifying the Board. Forwarders are fully subject to
all subsections of 408.
(5) Section 409: Air taxis are exempt from 409(a) except where they enter

into an interlock arrangement with a larger aircraft company.
(6) 412 (a) : Air taxi operators are exempt from Subsection (a) of this Section,

which requires the filing (and under subsection [b], Board approval or dis-
approval) by any air carrier of various agreements with any other air carrier
or other common carrier regarding various matters therein listed, including agree-
ments for so-called cooperative working arrangements. Forwarders are subject
fully to the filing requirements of this section and to Board action under this
section. All that air taxis have to do is file with the Board a memo of an agree-
ment affecting air transportation between them and "any person (excluding air
carriers) who operates large aircraft for compensation or hire." They are thus
totally immune from seeking Board approval and even from filing commission
agreements, pickup and delivery agreements and so on to which the forwarders
are totally subject.

Mr. HAFFER. Airfreight forwarders are indirect carriers, licensed
by the Civil Aeronautics Board to engage in the transportation of
property on behalf of shippers. We are air carriers, even though we do
not own or operate aircraft. We purchase space on the direct air car-
riers on behalf of our shipper customers, pick up the freight from the
shippers, deliver to the airlines, receive it at destination and deliver
it to the consignees. We specialize in door-to-door service. We specialize
in overnight service, 24-hour service, and in the domestic markets
wherever airline service, or a combination of scheduled airline-air taxi
and truck service permits, we provide overnight delivery for any
weight of traffic.
We are, also, the small shipment specialists in the air transportation

field. Of all shipments tendered by the public to forwarders, 76 percent
of the shipments tendered were represented by shipments weighing
from 1 to 50 pounds. Of the balance, 20 percent weigh between 51 and
500 pounds, and 4 percent over 500 pounds. The average weight of
the shipments received by the forwarder from his own shipper varies,
depending upon the forwarder and the market. The average weight
for the industry is about 109 pounds. This is domestic.
In the international field, the average size of shipment received by

the forwarder from a shipper customer would be substantially larger.
As we understand it, and I have just learned from Federal Express,

the average size of their shipments received from their shipper cus-
tomer now is between 13 and 14 pounds.
The forwarder also performs all of the documentation and paper-

work, bill their own customers, and alone are responsible to them as
common carriers from origin to destination. The only identification our
shippers have is with us, and not with any of the underlying airline
forwarders we may use.
Our industry generates between 40 and 45 percent of the freight

volume flown by scheduled domestic U.S. air carriers.
Of the total air shipments tendered by the public, almost 70 per-

cent-69.1 percent, to be exact, were tendered to the forwarders.
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For this transportation that I have referred to that we purchasefrom the airlines, we pay their published tariff rates just as any shipper
does.
However, we in turn are required to file tariffs with the Civil Aero-

nautics Board for the transportation that we provide on behalf of our
shipper customer, and to adhere to these tariffs.
In other words, our customers pay our filed rates. Our tariff obliga-

tions under the Board regulations, and under the Board's authority
including its suspension power, are identical with those applicable to
the direct carriers, that is, to the airlines.
Now, much has been made and said here about the need for overnight

all-cargo freight lift, and I will say, although there has been some
intimation to the contrary here, that the airfreight forwarder, with-
out reservation, requires on behalf of his shipper customers adequate
overnight all-cargo airline freight lift in order to serve their needs.
While passengers may want to travel when they are awake, that is in

the daytime for most of us, most airfreight needs to travel when people
are asleep, in order to be there when they wake up.

Freight, in large part, then must travel by night. Of course, there is
a substantial part which does travel by day, and second day or third
day service, where there is a discount rate extended for such secondary
service.
Because of this need—impressive need, longstanding need of the for-

warder, because he has accustomed his customer, to the concept of
overnight delivery in most markets, the airfreight forwarder would
support the increased all-cargo lift that this bill at least gives some
promise of generating, and I would say it is of no particular signifi-
cance to us in that aspect whether this lift is made available through
the exemption power granted by the Board to new all-cargo operators
or new all-cargo operation, or by certification.
What we have called the massive overnight all-cargo service erosion

by the scheduled certificated carriers on which the forwarder prin-
cipally depends for adequate lift in order to serve his shipper customer,
has become so serious and it threatens to become so much more critical
that an expedited grant through the exemption process pending hear-
ings on a certification application may be an absolute necessity.
It may well be indeed the only feasible—and, certainly it would be

the most expeditious way of filling, contrary to some of the views ex-
pressed here, the deep void that the scheduled combination carriers
have created in the overnight freight lift.
The forwarder's growth, and consequently his service to his shipper

customer, to some extent has deteriorated and stagnated since 1973,
principally because of this erosion in overnight prime time freight lift.
In 1972 there were over 74,000 nighttime departures of freighters

from the major domestic airport cities. In 1974, this had dropped to
57,000 departures. There are now over 800 city pairs that are not pro-
vided prime time, that is, overnight freighter service by the scheduled
carriers.
Only about one-third of the total airfreight market now receives

prime time overnight service. Not only has the number of key time
all-cargo flights declined, but the number of airlines offering all-
freighter service at any time of the day has declined.
The combination carriers have steadily downgraded or abandoned

their certificate authority to provide all-cargo service.
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In 1970, nine combination carriers provided such all-cargo service—
American Airlines, Braniff, Continental, Delta, Eastern, Northwest,
TWA, Western, and United.
By 1975, four of the nine had eliminated such services entirely.

These are Eastern, Continental, Delta
' 
and Western.

These service cutbacks have had far reaching effect on both the
quality of the domestic airfreight service available nationwide, and
on the cost to the airfreight forwarder and, hence, to their customers.
In many markets, the performance of overnight service has now

become tremendously and extremely difficult, if not impossible, for
freight forwarders. It is only through such devices as the use of a com-
bination of air and truck service and the expensive chartering of air-
craft that they have been able to maintain their traditional service
superiority.
With the further expected diminution of usable lift, their ability

to maintain this level of service is highly doubtful.
The AFFA therefore would support any reasonable bill which would

offer the possibility of more available all-cargo lift, at least to rectify
the deficiencies for which the combination carriers have been respon-
sible in the last several years.
Hence, we would endorse the principle of the bill before you. Of

course, this endorsement is on the assumption that the forwarder would
be able to use the additional lift that might be made available through
the exemption process.
For example, we would not support any restriction in the bill, and

we would oppose any request by a carrier to the Board for exemption
under the bill if adopted, that would limit—self-limit the weight of
shipment that could be carried or received from the shipper customer
by the particular carrier receiving the particular exemption.
I understand that, for example, Federal Express expressed willing-

ness to accept a 70-pound limit on the size of shipment received from
its customers. This would be of very little use to the airfreight for-
warders because for much of his freight, he could not use Federal Ex-
press since, while the average size of his shipment received from his
own shipper customer may be 109 pounds, he puts these together into
a consolidation, delivers it to a carrier, and the resulting average
weight of the shipments tendered to the airline by him is approxi-
mately 350 pounds domestically.
Now, I am talking about an average. We, of course, will extend to an

air carrier substantially larger shipments in large containers, between
the major markets, and in some secondary markets, between secondary
and tertiary points, we may give a single small shipment to an air
carrier, but any such restriction upon the size of shipment would dimin-
ish the usability of such additional freight lift by the airfreight
forwarder.
As I have indicated, we would endorse the principle of the bill before

you, but not without appropriate amendments in addition to the one I
have referred to, that is, in addition to the one that there should be no
restriction on the size of shipment.
Mr. ANDERSON. Do you have the amendment in writing so we know

what you are talking about?
Mr. HAFFER. The amendment about which we are talking is in writ-

ing. It is listed here in my statement.

•
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Without the amendment I am going to refer to, the bill as now
drafted would certainly be very damaging, and have destructive effects
upon the freight forwarder industry.
The principal bill would authorize the Board to grant an exemption

from any and all requirement of the Federal Aviation Act.
Now, I am going to come to Mr. Milford's version in a moment, but

the bill that I am talking about is H.R. 14623.
That bill would authorize the Board to grant exemption from any

and all requirements of the Federal Aviation Act, to permit all-cargo
operations in interstate transportation in any size aircraft where the
Board finds such an exemption is in the public interest.
This means that the Board could grant exemptions not only from

certain requirements of section 401, but from sections such as 403 and
404 of the Federal Aviation Act, to which the forwarders are totally
subject, and which are the tariff filing and adherence requirements,
antirebate provisions, and the antidiscrimination provisions of the
Federal Aviation Act.
Now, the Board could do that, and might do it, and that is no idle

threat, because Federal Express has expressly been exempted from
these, as well as other sections of the act, under part 298 of the Board's
regulations.
Yet, this carrier admittedly, and any other carrier that might be

granted an all-cargo exemption using larger aircraft under this sec-
tion would, compete directly in their sales and in their marketing, and
in their advertising, with the airfreight forwarders.
Moreover, not only are present air taxi operators included, and I

believe there has been much discussion about this, but certificated car-
riers would be able to use the proposed bill to obtain an exemption to
serve routes now not covered by their certificate. Unless this is spe-
cifically restricted, the Board could grant for the new routes an exemp-
tion from the tariff filing, antidiscrimination and other requirements,
while the certificated service of these carriers would be subject to such
provisions, a truly anamolous result.
The fear we entertain is that those who compete directly with us

might also be permitted to use larger aircraft than they are even now
using, but without being subject to the same tariff and other regulatory
controls, including the antidiscrimination provision of the act that we
are subjected to. And this is no idle threat for another reason, because
Chairman Robson of the CAB, in his testimony before the Senate
Aviation Subcommittee, on this identical bill on August 3, said that is
just what he wanted to do.
He wants rate flexibility and certification flexibility. He wants the

bill to provide that the Board could grant freedom from the tariff
filing requirement and other applicable provisions of the act.
And just yesterday, Chairman Robson repeated that statement to

you with a request that the Board be unfettered in its authority to ex-
empt these carriers from both the certificate as well as the rate regu-
lations and provisions of the act.
Maybe I am beating a dead horse even though the Chairman thinks

the horses are pretty lively, because apparently Federal Express is
willing to accept an amendment to the bill which will provide for their
being subject to the tariff filing requirements and the antidiscrimina-
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tion provisions of the act, and that is my understanding of yesterday
afternoon's testimony from Mr. Smith.
Now, the way to do this is set forth in one alternative in my written

testimony. This is to provide—to amend the act proposed so as to add
a sentence to the effect, which is the first alternative set forth in my
prepared testimony on page 829, that: "The Board should be author-
ized, however, to grant an exemption only from the requirements of
section 401 of this title," the requirements for obtaining a certificate.
As I understand your amendment, Mr. Milford without having seen

it, I believe the amendment would take care of this and would do just
that, permit the Board to grant an exemption only from section 401.
Mr. MILFORD. That is correct.
Mr. HAFFER. We would, therefore, endorse your amendment. It fits

in exactly with what we had in mind and would dispense with, we
believe, any treatment of other carriers which would be discriminatory
and anticompetitive, vis-a-vis the airfreight forwarders.
We would also suggest a further amendment which was implicit,

Mr. Chairman, in your question, I believe, to Mr. Prescott, when you
asked if Flying Tiger Line would support this bill if the bill also pro-
vided that those carriers receiving an exemption pending the decision
on a certificate application, would lose their existing exemption so all
of their operations would be subject to the tariff filing and other pro-
visions of the act.
That is, if an air tax operator, for example, a commuter carrier, a

carrier like Federal Express, pending an application for section 401
certification and concurrently therewith were to file an application for
an exemption to use larger aircraft, we would suggest as a condition
to the grant of the exemption the requirement that in the continued
use of the smaller aircraft pending a decision on the application, they
also be sul?ject to the same regulatory controls to which their larger
aircraft are subject, that is the tariff filing, the antidiscrimination pro-
vision and so on. And if it was your intention, by your question, to
indicate support for such further amendment, we would endorse such
an additional amendment.
Let me, in conclusion, state that I trust at this time that the members

of the subcommittee would agree with us, that it would be something
less than elementary justice for the smallest airfreight forwarder which
does not fly aircraft to be subject to all or most of these provisions
that I have referred to in sections 403 and 404, the tariff filing re-
quirement, the antidiscrimination provision requirements of the act,
while a major cargo carrier is free of these requirements.
And certainly Federal Express, with its projected $100 million in

revenue, is a major cargo carrier. But we not only think of them, we
were thinking of all carriers that might be granted an exemption ap-
plication by the Board under this bill because the Chairman of the
Board has indicated, as has been previously mentioned, that he would
regard the passage of this bill as a direction to the Board to be liberal
in its grant of such operating authority.
I.would like to make one comment in conclusion, to refer to the

testimony of Mr. Barnum lest it create any misconception on the part
of the membership of this subcommittee.
I think either Mr. Barnum has not taken or has failed to take his

staff's advice or has been ill served by his staff.
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In his testimony, he states as follows:
Another area with limited regulation is that of freight forwarders. The

Board permits virtually free entry and relative complete pricing flexibility.
In contrast to the claims of chaos and oligopoly often predicted as a result
of regulatory reform, we see a healthy and growing industry of 300 firms.
Clearly, the unregulated section is doing well.

Now, the only two things that are correct in that paragraph are
that the forwardly industry has virtually free entry and, secondly,
that there is an industry of over 300 firms. But, basically, of these
about 265 to 270 are token firms holding authority only and doing
very little business.
The remaining segment of the industry is only in part healthy.

Many of the remaining members of the industry are losing money.
And certainly the industry is not unregulated.
As I have indicated, we are totally subject, once we are admitted

to the inner sanctum of the airfreight forwarder industry by receiv-
ing a piece of paper, to all other provisions of the act, including the
tariff filing requirement, the antidiscrimination provisions of the
act, and the enforcement provisions of the act.
Thank you.
I will be happy to answer any questions.
Mr. ANDERSON. Thank you, Mr. Haffer.
We have heard testimony that airfreight forwarders are chartering

aircraft rather than using scheduled services.
Could you describe the forwarders which now have regular charters

and the markets involved?
Mr. HAFFER. I do not have the details of that because we do not

keep that as an association. We do not keep records on chartering
by the members of this industry.
Emery does have chartering of aircraft in the southeast tier.
Mr. ANDERSON. In the what?
Mr. HAFFER. The southeast tier of the United States.
Mr. ANDERSON. Is that the only area that—
Mr. HAFFER. I believe that is the only area right now in which they

currently charter. I believe, that is, aircraft other than the smallec
part 298 aircraft. I am not positive of this, but I believe Emery may
charter part 298-type aircraft in certain sections of the country
for the purpose of offering what you might call extended pickup
and delivery.
They are a substitution for truck service and add on to the trunk

line service after trunk carriers carry the freight across the country.
Air taxi operators will then be used to deliver to the destination citY.Shulman has a New York/Los Angeles charter, I believe, of DC-8's
with Seaboard, and WTC has a charter in the same market with Air-
lift, and I believe these are the only regular charters that are now
in existence in the airfreight forwarding industry.
Mr. ANDERSON. Do you know of plans for new charters in the near

future?
Mr. HAFFER. Emery has announced, via the press and other releases

that it proposes to engage in substantial charters beginning some-
time this month in a number of markets based upon the facts that
I have indicated here, the inadequacy of existing scheduled prime
time all-cargo lift, and only in those markets, I believe, where such
lift is inadequate.
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Mr. ANDERSON. Now, do you know of plans for new charters, except
than by Emery?
Mr. HAFFER. There is talk in the industry of a number of other

forwarders chartering in order to take care of the erosion in the
lift that I have referred to, and I suspect that there will be some
particularly in prime time night lift. And I do not anticipate im-
provement in the near future.
Mr. ANDERSON. The Board has jurisdiction to regulate forwarder

fares, but I would like to know whether, in practice, the Board regu-
lates these rates in detail.
Mr. HAFFER. To a substantial extent, since the forwarder generally

has followed the airline rate increases, most on a percentage basis,
the Board has allowed forwarder rates to become effective and while
not giving them a free hand, at least has not dealt out the kind of
suspension that it would have frequently dealt out to a direct air
carrier. However, it has suspended forwarder rates in the past as
being too low, and can also suspend them for being too high as well.
Mr. ANDERSON. Does the Board intervene as frequently in forwarder

rates as it does in passenger fares?
Mr. HAFFER. You mean does, Mr. Chairman, it suspend or reject?
Mr. ANDERSON. Get involved.
Mr. HAFFER. Yes, it does, very 11111Ch SO.
All forwarders in making a tariff change are required to file the

same degree of economic Justification for the tariff filing, for the
tariff change that the direct air carriers are required to.
In addition to that, the Board frequently rejects forwarder tariffs

allegedly because they are in violation of part 221 of the Board's regu-
lation dealing with tariffs.
The Board is intimately involved on a day-to-day basis with for-

warder tariff filing.
Mr. ANDERSON. Do the forwarders have a position on whether it

would be desirable to deregulate direct air cargo so as to permit free
entry and exit and freedom to set rates?
Mr. HAFFER. As an association, we do not, Mr. Chairman.
Mr. ANDERSON. Mr. Snyder?
Mr. SNYDER. I do not know if I understand the thrust of your testi-

mony. You do not mind if Federal Express flies large aircraft—just,
so long as they raise their rates to approximate those which our mem-
bers charge?
Mr. HAFFER. That is not what I said, Mr. Snyder.
That is, I did not use the words "to raise rates" because it would

be contrary to the facts.
Federal Express' rates are no lower than the forwarders' rates, de-

spite what that carrier has said. We have rates that are just as low as
they have in most of the markets, and as far as being higher, our
rates are higher than theirs in some markets and lower in others.
Mr. SNYDER. If I understand your testimony, you do not mind if

Federal Express flies larger aircraft if their rates are comparable to
those of your members?
Mr. HAFFER. No.
Only as long as they are subject to the same regulatory controls and

have to meet the same kind of tests that the forwarders and certifi-
cated air carriers meet with respect to support for their rates—the
economic support for their rates.

a
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Now, it may very well be that Federal Express can justify a lower
rate in certain markets than a direct air carrier or forwarder can
justify in that market. It may be they can justify a lower rate or a
higher rate.
In that case, good luck to them. And I would say that the Board

then should allow those rates to go into effect, but I say they should be
subject to the regulatory controls, to Board supervision of the eco-
nomics of their rates. They should be subject to the rate filings and to
the same notice requirements as the rest of the regulated industry.
That is all we are asking, equal treatment, not equal rates.
Mr. SNYDER. If everyone were to become involved in the rate filing,

redtape, would it not be necessary for them to compensate by filing
for higher rates than otherwise would be the case?
Mr. HAFFER. Well, I think in that case, Mr. Snyder, in fairness, it

should be dictated that we would be relieved of the rate filing so we
could lower our rates.
Mr. SNYDER. That was to be my next question.
Would you drop your proposed amendments if you were not re-

quired to file?
Mr. HAFFER. We would prefer to go the route that I have sug-

gested—the jungle has been referred to here before—but we regard
total decontrols in this area perhaps more appropriately as a stinking
swamp._
Mr. SNYDER. One further question. You may have answered it al-

ready.
Is the Federal Express service available to freight forwarders—and

do your members ever use it?
Mr. HAFFER. Well, they have a door-to-door service, and we have

our own pickup and delivery service. We could use them but we would
be paying an additional charge for that service that we do not use.
Mr. SNYDER. Thank you.
Mr. ANDERSON. At this time we are going to recess for about 15 min-

utes to cast a vote. And before I do that, I would like to make an an-
nouncement that I know some of you are interested.
I would like to announce that our hearings, which are scheduled

tomorrow on aircraft noise, will be postponed until Thursday,
September 9.
We originally scheduled Secretary Coleman to appear tomorrow, but

I am informed that the administration has not finalized their program
on aircraft noise abatement.
Next week, however, on September 9, we fully expect to hear from

our colleague, Mr. Mineta, on his proposal, and from the Secretary on
any comments he may have on the imminent bill, and any other
proposal.
We will come back at about 4:45, and at this time we will recess.
[Short recess.]
Mr. ANDERSON. The meeting of the subcommittee will come to order.
Mr. Milford?
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. Haffer, you stated that, I believe, if I understood your testi-

mony correctly, that a 70-pound weight limitation placed on cargo air
carriers who might be seeking an exemption under the provision of
H.R. 15302 would be of little use to you. In other words, I believe you
stated you would oppose such limitation.

78-255-76 13
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Did I summarize your testimony correctly?
Mr. HAFFER. It would have—it would not be very much of use to

us, that is correct.
Mr. MILFORD. This statement contrasts rather sharply with some

testimony we received from the air carriers.
According to them, the small weight package constitutes the major

portion of their business.
In fact, I recall the Flying Tiger testified their average package

weight was 35 pounds, yet you say you are aware of the major handlers
of air cargo, and that a 70—pound weight limitation would be harm-
ful to your business.
Mr. HAFFER. I think we have to distinguish what I believe I at-

tempted to distinguish, Congressman, but was not successful appar-
ently in doing, between the weight of the shipment received from the
shipper customer, our shipper customers, and the weight we tender to
the air carrier.
For example, take Boston. If we have five shippers there and receive

from each of them a shipment, each weighing 50 pounds, or even 25
pounds, and those shipments are all going to Rochester, N.Y., we would
put those in a single shipment.
Mr. MILFORD. In other words, you ship by 
Mr. HAFFER. We consolidate.
Mr. MILFORD. Okay. That clears that up.
You mentioned that your members charter air taxi aircraft to haul

air cargo.
Do you use these aircraft in competition with certificated air

carriers?
Mr. HAFFER. No.
Basically that air taxi service is now used not only on a charter basis

but on a regular scheduled basis. It is what I referred to as a kind of
extended pickup and delivery, a substitute, but over a longer geo-
graphical area for end-on or origin motor carrier transportation.
For example, if the shipment were going from Rochester to Los

Angeles, it might be flown from Rochester to New York City in an air
taxi because of an inadequacy of scheduled lift by certificated carriers
between Rochester and New York City, and then be put by a freight
forwarder into a trunk line certificated service from New York City
to Los Angeles.
Mr. MILFORD. This is not in competition with certificated air car-

riers?
Mr. HAFFER. Practically none of it is.
Mr. MILFORD. Let me ask you this.
Have you had occasion to observe in these air taxi cargo operations

where the operator was outgrowing the aircraft that he was permitted
to operate under the provision of the air taxi law, in other words, I
believe he is limited to an aircraft that can carry no more than 7,500
pounds; is that correct?
Mr. HEYMSFELD. Yes.
Mr. MILFORD. Have you had occasion to observe operators whose

business has grown to the point where 7,500-pound airplanes really
were not sufficient?
Mr. HAFFER. I personally have no evidence of that except for Fed-

eral Express' representations. I do not know of any—there is another

•
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air taxi that does a substantial amount of business, but I do not think
it is in Federal Express' class, Midwest Air Service, that has a con-
tract with the Federal Reserve System for moving documents between
banks in various parts of the Federal Reserve System, and also, at
the same time, offers service to the shipping public. It has between 40
and 50 Lear jets and Cessnas. Instead of using the single hub concept
via Memphis with a subsidiary, Pittsburgh, which I understand Fed-
eral Express uses, it uses between six and eight hubs to transit these
aircraft.
But in answer to your question, I do not know of any.
Mr. MILFORD. Thank you, Mr. Chairman.
Mr. ANDERSON. No further questions.
I would like to thank you, Mr. Haffer, for your presentation.
Mr. HAtTER. Thank you.
Mr. ANDERSON. Next, we have Mr. James Schultz, general counsel,

CAB, and Gary Edles, associate general counsel, to answer reserved
questions from yesterday.

TESTIMONY OF JAMES SCHULTZ, GENERAL COUNSEL, CIVIL AERO-
NAUTICS BOARD, ACCOMPANIED BY GARY EDLES, ASSOCIATE
GENERAL COUNSEL

Mr. SCHULTZ. We have prepared a CAB staff response in writing
to the questions that were raised with Chairman Robson yesterday.
The subcommittee counsel has a copy of that written response, and if
you prefer, what I would do is provide that to you, and Mr. Edles and
myself are here at the subcommittee's request to provide technical
assistance.
Mr. ANDERSON. It is not in question and answer form then, is it?
Mr. ScIrtmTz. No, it is in narrative form.
Mr. Chairman, perhaps, if you wish, I could take the specific ques-

tions that we received a copy of from you, and just respond directly
to those questions.
MT. ANDERSON. Fine.
Mr. SCHULTZ. Your questions recited a general background of the

existing regulatory scheme with which we agreed.
You then directed the following question, you assumed the passage

of H.R. 15302, and the question then becomes the extent of Federal
Express' ability to operate small aircraft under its part 298 exemption.
Our analysis is the following, and I will just cite a hypothetical—

. I do not know what kind of an application Federal Express, or any
other part 298 carrier would file, but let us take a part 298 carrier who
now is operating small aircraft in a number of markets.
Part 298 of the Board's rules exempts that carrier from route regu-

lation, rate regulations, and other sections of the law.
That part 298 carrier now decides that it wants to operate larger

aircraft perhaps in selected major markets that it is now operating
small aircraft in.
It comes to the Board, H.R. 15302 is law, and it applies for route

authority, and identifies the market it is interested in, those markets
it wants to fly a large aircraft in. The Board has the power from Con-
gress under H.R. 15302, if it is in the public interest, to allow that
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part 298 operator to fly these larger aircraft pending Board
 hearing

and consideration of its application for a permanent c
ertificate.

Let us assume that the Board does find it in the public inte
rest, does

authorize that part 298 carrier to fly larger aircraft. Our analy
sis is

at that point that the part 298 carrier, that carrier who is n
ow author-

ized and would be flying larger aircraft, loses its part 298
 exemption.

Mr. ANDERSON. Entirely?
Mr. SCHULTZ. Yes, sir.
Mr. ANDERSON. Rates, routes, everything?
Mr. SCHULTZ. Everything.
Now, I would observe that as to those routes for which that carrie

r

received large aircraft exemption under H.R. 15302, it can fly 
small

aircraft, or whatever it wishes on those routes.
Mr. ANDERSON. But again, if what?
Mr. SCHULTZ. To the extent the Board grants an exemption unde

r

H.R. 15302 for markets X, Y and Z, that applicant who now has 
one

exemption can fly any kind of aircraft it wishes in those markets.

Mr. ANDERSON. Under the exemption?
Mr. SCHULTZ. That is right.
Mr. ANDERSON. But after the certificate is granted 
Mr. SCHULTZ. Well, even before the certificate is granted, Mr.

Chairman.
In other markets, markets A, B and C, where before he was flying

small aircraft under part 298, free, without any regulation, he would

lose the ability to fly A, B and C, unless he got further authority from

the Board.
Mr. ANDERSON. Supposing he asked for certification on A, B and C,

and the Board said they were only going to give it on E and F. He

then can only fly E and F, can he not?
Mr. SCHULTZ. Yes, sir.
Mr. ANDERSON. He loses all those others, and he cannot fly his smaller

planes on anything to the other places?
Mr. SCHULTZ. Yes sir.
Mr. ANDERSON. Well now, could the Board restore the part 298

exemption if it wishes to do so?
Mr. SCHULTZ. The Board could restore the part 298 exemption if it

made certain findings, and the source of that requirement is found in
our existing section 416, the existing exemption section.
In other words, in order for the Board to restore the part 298 exemp-

tion it would have to find that there was an undue burden on the
carrier which satisfied the terms of section 416.
I would make the further point, though, and it was one made yes-

terday, that it is not easy to grant an exemption under section 416,
and it is not at all clear that the Board could decide to allow him to
fly those small aircraft operations—exempt those small aircraft
operations.
I am not sure it would survive a court challenge.
Mr. ANDERSON. Supposing the applicant applied for an exemption

on A, B, C and D, E and F, and the Board decides to give him the
exemption, holding the hearing for certification and they say, "okay,
we are only going to let you go on E and F."
The applicant says, "I do not want to do that now."
At what point can he step back after he has made an application

for a certificate?
Mr. SCHULTZ. He can step back at any point.
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Mr. ANDERSON. At any point, and continue to fly A, B, C and E and

?
Mr. SCHULTZ. He would have to stop flying the large aircraft.

Mr. ANDERSON. Go ahead.
Mr. MILFORD. That was the point I wanted to make clear, that once

he starts operating the large aircraft, and then is totally under CAB,
if at some point in time he chose to give up this, then he could then

revert back to, if you will, part 298 operation?
Mr. SCHULTZ. I would think so, yes, sir. Yes, sir.
The reason he loses his part 298 authority is because he is flying

large aircraft.
Mr. MILFORD. But if he gives up that, he can still go back like any

other aircraft?
Mr. ANDERSON. Let me restate the question asked. If an exemption

is granted, would the routes be governed by the CAB, and the answer
is 
Mr. SCHULTZ. Yes.
Mr. ANDERSON. We are talking about the exemption now?
Mr. SCHULTZ. Well, let me say that the Board would decide what

routes he could fly pursuant to the exemption.
Mr. ANDERSON. Yes, would their rates be governed by the CAB?
Mr. SCHULTZ. Yes, sir.
Mr. ANDERSON. This is the exemption. Could they fly large aircraft

where they wanted, and charge what they wanted, or would the CAB
specify on what routes they could use their large aircraft?
Mr. SCHULTZ. The exemption would define the routes on which they

could use their large aircraft.
Mr. ANDERSON. If the CAB regulated their large aircraft routes and

rates, would their small aircraft remain exempt from regulations, and
the answer apparently is yes, during the exemption period, but not
during the certification.
Mr. SCHULTZ. No, sir. I think it is "No" in both instances. It is no.

It is no in the exemption period, because they are flying large aircraft.
Mr. ANDERSON. If the CAB regulated the large aircraft rates and

routes, would their small aircraft remain exempt from regulation?
Mr. SCHULTZ. The answer is no.
Mr. ANDERSON. No?
Mr. SCHULTZ. It would not under part 298. There is a possibility 
Mr. ANDERSON. Even during the exemption period?
Mr. SCHULTZ. That is correct, sir.
Mr. ANDERSON. Now, could Flying Tiger operate an air taxi and

set up the same kind of a system, be both regulated and exempt, and
apparently you are telling me no, so you are telling me 
Mr. Scircrurz. I would think not. Now, the point to make is that

both 
Mr. ANDERSON. Could it be so drawn up by the Board that they can

be "fish" and "fowl"?
Mr. SCHULTZ. I do not think so, especially, let me say, I hate to

state to you an absolute legal conclusion, but I take it-
Mr. ANDERSON. We are going to have to vote on it.
Mr. SCHULTZ. In the Flying Tiger case, I am assuming the law

written now is amended by H.R. 15302.
I think that the likelihood of a court sustaining the Board's decision

to allow Flying Tiger to set up an exempt operation under part 298
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is very slim, that the chances are that the Board does not have that
authority.
Mr. ANDERSON. So that Federal Express would have to be a one-type

operation, and Tiger would have to be the same type, in the sense?
Mr. SCHULTZ. Yes. It is a factual analysis under section 416, and it

is arguable that Federal Express, taking a particular carrier, might
be able to make the better argument, conceivably could make a better
argument that it should be allowed to be "fish" and "fowl" than
Flying Tiger could.
Mr. ANDERSON. But if the same case could be taken to court and

probably you think would not be upheld in court?
Mr. SCHULTZ. That is right, sir.
Mr. ANDERSON. Has the Board ever previously permitted a carrier

to combine certificated operations with unregulated operations under
part 298, and under what circumstances?
Mr. SCHULTZ. The general answer is, yes, sir, it has. The circum-

stances are very unusual ones.
Mr. Edles can perhaps cite a couple of cases, and one that occurs

to me was in connection with an Alaskan carrier, and the Board said
that there were very unusual circumstances, and in that particular case
the Board would allow the mixing of regulated and unregulated, but
there is a sentence in there that says that the rationale here has no
counterpart in the lower 48 States.
The point is that the circumstances are very unusual, and if you

like, Mr. Edles might be able to recite a couple of other examples.
Mr. EDLES. I think, if I can, Mr. Chairman, just make one comment.
The leading case upon which we rely was the Hughes Air Cor-

poration case, which was the basic case sustaining the Board's issuance
of part 298. The court in that case said that as long as these operators
were fundamentally noncompetitive, as long as there was a burden
placed on the carriers by the certification process, the court cited
dollar figures, for example, how much in counsel fees, things like that,
it would require to go through certification, the fact that they were in
and out of the market, the fact they fundamentally did things dif-
ferent from certificated carriers, meant that they could qualify for
blanket exemption pursuant to part 298.
Once a carrier moves from that kind of specialized, almost non-

competitive environment, and moves into what is fundamentally a,
certificated environment, in those circumstances it is our office's judg-
ment that the courts are likely to say that, now you have outgrown,
if you will, the section 416 exemption authority, and you have moved
into what Congress fundamentally has established as a certificated
system.
One or two other examples, to come back to your question, which

come to mind are Wright Airlines, which operates between Cleveland.
and Detroit, between the downtown airports, got a certificate a num-
ber of years ago, it having been an air taxi prior to its receiving that
100-mile route across the lakes.
The Board allowed it a 5-year period to phase out its air taxi opera-

tion. It operated other unregulated operations in the general area,
Midwestern part of the United States. The Board accorded them 5
years to phase out their other operations, but that was again a highly
unique situation.

•
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In one case involving a supplemental airline which was acquired by
a company which was going to be both an operator of a supplemental
airline, and continue to fly highly specialized contracting-type opera-
tions in Alaska, and they said they would not combine their operation.
They were, first of all, geographically completely discrete. There

was no possibility of overlap, and they were completely different types
of operations.
I will be happy to supply for you the actual Board order which

goes into that in much greater detail. As Mr. Schultz has pointed out,
those are highly unique, specialized situations, in one of the cases,
at least it was just for a kind of phaseout period.
Mr. ANDERSON. Mr. Milford?
Mr. MILFORD. I have a few questions, and most of them are due to

my own ignorance, but to be clear on this, let me ask you this.
In granting an exemption under the provision of H.R. 15302, would

the applying carrier be required to fly inflexible routes, delivering
services, as opposed to being able to provide multiple or flexible routes
between named cities?
Mr. SCHULTZ. I think flexibility is very possible, Congressman. It

would depend upon the application and the exemption given, but
ordinarily I think it is true when the Board awards authority, it is
linear authority, and you can go in and around one to the other,
skipping back and forth. So it could be flexible.
Mr. MILFORD. You make the grant on the basis of the named cities,

as opposed to specific 
Mr. SCHULTZ. As opposed to an area, yes, sir.
Mr. MILFORD. As opposed to a specific route. In other words, you

must start at New York and go to Chicago and then on to so and so,
and/or where the carrier might choose to start at New York and go to
Dallas and come back to Chicago?
Mr. EDLES. Presumably the carrier would come in and request au-

thority to serve between and among cities A, B, and C.
Mr. MILFORD. Named cities?
Mr. EDLES. It would be my guess that the Board, if it were to find

that type of operation to be in the public interest, would tend to grant
the carrier the authority in the form in which it requested it.
I could not guarantee that to a certainty, but it would seem to be

reasonable.
Mr. MILFORD. In other words, the Board could and does have

authority to grant certification based on some type of specialized serv-
ice, for example, as long as that service is in the public interest, and
not terribly damaging to existing systems?
Mr. SCHULTZ. They certainly have the authority to grant route au-

thority to carriers with flexibility.
Mr. MILFORD. Well, now let us get back to the equipment again.
You stated in your response to Mr. Anderson, the Chairman that

the larger aircraft would be restricted to specified routes.
Mr. SCHULTZ. Yes, but the more complete answer would pick up

the kind of points you are making right now, that that does not mean
that they would not have flexible authority to use the larger aircraft.
The Board does have the power, and indeed I think exercises it now,

the objective being the route authority does provide flexibility.
Mr. MILFORD. Does the Board have authority to restrict the class of

service for which an applicant might want to apply?
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In other words, in the case of air cargo carrier, could the Board im-
pose a package weight limitation before granting an exemption under
the provisions of H.R. 15302?
Mr. SCHULTZ. In my mind it is not a clear question, but I think it is

doubtful.
There is the section in the law that restricts the Board's discretion

in the area of kinds of aircraft and facilities, and I am not certain, but
it seems to me there is a very real likelihood that the restriction of the
nature that you were talking about may very well be one that the Board
does not have discretion to impose, but I do not think it is clear. I
really do not know that that issue has been addressed.
Mr. EDLES. Congressman, may I ask for a clarifying question, are

you referring to the interim operation, or the ultimate certificate?
Mr. MILFORD. The interim, which is pending. I do not think you

could separate the two, because the interim is contingent upon certifi-
cation.
Mr. SCHULTZ. This is a question, but not to complicate it, but I would

also argue that the Board has greater discretion when it is dealing
with an exemption.
The legal restriction Congress has placed on us in the exercise of

our discretion in certificates is not necessarily applicable when we are
dealing with an exemption and, in fact, I can think of one instance
where an exemption was granted, and the Board did limit the type of
aircraft that could be used, which was clearly something not permissi-
ble when you award a certificate.
Mr. MILFORD. I would like to finish reading your statement.
Mr. ANDERSON. Just a clarification from my previous question, so

there is no question about it.
If the CAB issued a decision awarding Federal Express a certifi-

cate, and Federal Express felt that the certificate was too restrictive,
could Federal Express refuse to accept the certificate and continue to
operate under part 298?
Mr. SCHULTZ. The answer is yes.
Mr. ANDERSON. In other words, after they have gone as far as issu-

ing—making a decision of awarding it, then there is—
Mr. ScHuurz. It becomes perhaps more complicated if abandonment

procedures are involved.
When I answered before, I was thinking of this situation, the way

you described it, that they were asking for quite a large amount of au-
thority, and the Board decision came out, and they did not get the
authority they needed.
At that point they said no, we just do not want to accept this. I do

not think there is any problem with that at this point.
Mr. ANDERSON. After they start operation.
Mr. SCHULTZ. Say they have operated 11/2 years, 2 years, people are

then starting to rely on their service, it is a little different.
Their burden would be tested under the law, and it is not enough

that they simply want to get out.
MT. ANDERSON. Very good.
Thank you very much.
This meeting is adjourned.
[Whereupon, at 5:26 p.m., the subcommittee adjourned.]

•
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APPENDIX

STATEMENT OF ROBERT W. PRESCOTT, PRESIDENT AND CHIEF EXECUTIVE OFFICER,
THE FLYING TIGER LINE, INC.

My name is Robert W. Prescott, I am President and Chief Executive Officer of
The Flying Tiger Line Inc.
Mr. Chairman and Members of the Aviation Subcommittee, I would like to

thank you for the opportunity to testify on the question of the need for immediate
legislative relief for the Federal Express Company. I recognize that proposed
bill S-3684, if enacted, would ostensibly provide authorization for the Board to
grant exemption authority to any applicant seeking domestic all-cargo authority
so long as the applicant hadn't been successful in obtaining a certifictae of public
convenience and necessity. However, it has been made clear to me and to my
staff that the alleged predicament of Federal Express provided the stimulus for
this legislation.

LI have considerable admiration for the skill with which Federal Express has
advanced its claim for legislative relief. However, I seriously question whether
the claim can withstand careful analysis.

hesitate to remind this Committee of the composition of the certificated air
freight system. But since my statement will be a part of the official record and
reviewed by others with less expertise than the members of this 'Oommittee, let
me beg your indulgence in a brief description.
The certificated air freight system has two major components which together

serve the entire spectrum of air freight demand.
The first of these components—the combination carriers—have authority, in

virtually every market of significance in this country, to provide scheduled
freight service, utilizing for that service the belly compartment of passenger
aircraft, pure freighter aircraft or both. Of the carriers' own choice, most of
this service is provided in combination aircraft; wholly domestic freighter serv-
ices are now being provided by only three combination carriers and only in major
air freight markets. The second major component consists of the all-cargo car-
riers. These specialists are authorized to serve only a limited number of the
major air freight markets; and the Board has on various occasions in the past
several years largely denied applications by these carriers to expand the area
of their domestic freighter operations.
This certificated system provides a full line of services for large as well as

small companies, for big as well as small air shipments, for individuals and air
freight forwarders alike. Being able to offer freighter aircraft scheduled to meet
the needs of the shipper, not the passenger, is, however, soundly acknowledged to
be an indispensible element of the system if the shipping public is to be served
properly.

iCompetition is a hallmark of the certificated air freight system. In every major
• air freight market the number of certificated carriers authorized to provide

freighter service exceeds the number of carriers authorized to compete for
passenger traffic. This is true though on the average there is four or five times
as much passenger traffic as there is freight traffic in these markets.
Under the provisions of Title IV of the Federal Aviation Act of 1958, the

• certificated carriers operate under a system of tariff filings and rate regulation
(a) which places an effective ceiling on prices which can be charged for air
freight service; (b) which is intended to inhibit predatory pricing on the low
side; and (c) which prevents undue pricing preference or prejudice among areas
served and unjust pricing discrimination among shippers.
This system, which we believe to be vital to the national interest, unfortunately

has not been profitable for the operators of freighter aircraft. Between 1965 and
1975, the freighter operators accumulated $210 million in pre-tax losses.

(197)
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Obviously, an unprofitable domestic freighter industry is in a poor positionto make additional investment in modern freighter equipment. And, it has beenthe three all-cargo carriers which have historically made the major commitmentof modern long-range cargo aircraft. This is a serious problem which affects notonly the provision of domestic freighter services but which also impacts theavailability of long-range freighter aircraft for the Civil Reserve Air Fleet(CRAP). Granting Federal Express exemption authority to permit operationof DC-9s, for example, will not contribute one iota to this essential emergencycapability.
As I see it, the basic question before the Congress is whether it should adoptlegislation—such as that now under consideration—which would favor one classof freighter aircraft operator over another.
If enacted and implemented by the Board as the Congress would apparentlythen intend, one class of freighter operator would have unrestricted authorityto operate freighters of any size or description in any market or markets of itschoice. This class would have complete pricing freedom to charge as much asservice value would permit or as low as necessary to attract traffic from othercarriers; to discriminate in favor of large and regular shippers as opposed tosmall and infrequent ones; and to acquire other air-related businesses without

prior Board approval.
The other class—the members of which would be distinguished from the firstone only on the basis that they pioneered air freight service losing millions of

dollars in the process, and devoted the personal and economic resources neces-sary to obtain certificates of public convenience and necessity—would be re-
stricted in the markets which they could serve; subject to the statutory hearingprocess; rate regulation; the burden and expense of regulatory record keeping and
reporting; as well as prior Board approval of acquisitions.

It takes no stretch of the imagination to recognize that the first class would
advance in market share and profitability largely at the expense of the second
class.
But relative carrier interests aside, what the Congress must decide is whether

such a dual regime would best advance the public interest in a sound national air
freight system.
I recognize that Congress intends to deal with the general subject of regula-

tory reform in the next session. But the form of that legislation, much less the
fact of enactment, is still open to question. In the meantime, The Flying Tiger
Line and its fellow members of the second class would remain under the dis-
abilities referred to while the first class would have been effectively deregulated.
Further, it is doubtful that the Board having exempted Federal Express' pending
certification would push completion of a certificate proceeding which might be
rendered moot by deregulation legislation which the Board itself was advocating.
The proponents of this legislation have failed totally to make a rational case

for emergency relief. This is not a situation where an agency is foreclosing the
provision of a useful public service. On the contrary, Federal Express' operations
are ostensibly being conducted now under exemption authority granted by the
Board. Nor is this a case where the burden of administrative action or inaction
is forcing a business to operate at a loss. Indeed, Federal Express is projecting
a significant operating profit for 1976 on projected revenues of $86 million, and it's
my understanding that Federal Express is the only domestic air freighter opera-
tor which will do that well. Flying Tiger has been in the domestic air freight
business for over 30 years and has never generated as much as $96 million
in scheduled service revenue. In only two of those 30 years was it able to earn
as much as $6 million on its domestic scheduled services!

Certainly, operation of large aircraft would extend Federal Express' capability
and could be of economic benefit to the carrier. But there is no evidence that,
without such authority, it could not continue to grow and to operate profitably—
at least until Congress has had time to consider broadly the regulatory
regime it wishes to provide for domestic freighter services.
The Civil Aeronautics Board expressely invited Federal Express—almost eight

months ago—to file an application for a certificate of public convenience and
necessity. The Board committed itself ". . . to give prompt and careful considera-
tion to any appropriate application that might be filed by Federal Express pursu-
ant to section 401 of the Act." Order 75-12-38. If Federal Express had promptly
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filed such an application, the decision could have been pending before the Board
today. And had Federal Express filed an application eighteen months ago at a
time when, by its own account in C.A.B. Docket 38354, it recognized the economic
benefits it could achieve with large aircraft, the certification proceeding could
have been completed. In short, if Federal Express is being economically disad-
vantaged by its not now having certificate authority to operate large aircraft, it
cannot be attributed solely to the regulatory agency.
As a matter of fact, I believe that there is a considerable misunderstanding

of the reasons why the Board did not grant Federal Express' application for
an exemption from section 401 of the Act and Part 298 of the Board's Economic
Regulations. The format of S. 3684, which broadens the Board's current exemp-
tion powers under section 416 of the Federal Aviation Act of 1958, seems to sug-
gest that the Board's action was bottomed solely on lack of legal power. But
this is not the case.
The Board made it plain that entirely apart from the ". . . statutory limi-

tations of the Board's exemption powers, we would not be prepared to con-
clude on the basis of contested pleadings that Federal Express' operations
would not have a significant impact on certificated carriers and air freight for-
warders." Order 75-12-38. In short, the Board clearly noted that there were
factual issues relevant to a dual standard of regulation for Federal Express and
the other competitors for air freight traffic which needed to be resolved before
Federal Express could obtain the broad authority it sought for large aircraft
operations without entry restrictions.
We do not believe that the Congress is in any better position than was the

Board to resolve these issues with only the limited non-adversary type of hear-
ing in which we are now engaged.

Parenthetically, on July 26, 1976, the Board granted Air Chicago, an air taxi
operator, authority to operate certain large freighter aircraft in the Chicago-
Philadelphia market. The Board noted the inadequacy of nighttime freighter
services for which there is a demonstrated need and the disproportionate cost
of certification proceedings to the "expected traffic and revenues."
One further observation is appropriate. Unless the legislative draftsmen re-

sponsible for the bill now before you regards the draft as a legislative directive
to the Board to issue an exemption, it is plain that it would be effective
to achieve the authority sought by Federal Express since passage of the legisla-
tion would not otherwise be effective to cause the Board ". . . to conclude on
the basis of contested pleadings that Federal Express' operations would not
have a significant impact on certificated carriers and air freight forwarders."
However, if the Congress were to identify the legislation as a directive for

Board action favoring Federal Express, the legislation would be of doubtful con-
stitutionality. While the Federal Constitution does not specifically preclude spe-
cial legislation" by the Congress, the Supreme Court has on more than one
occasion called into question legislation which does not treat all persons similarly
situated on equal terms. See, for example, Johnson v. Robinson, 415 U.S. 361,
375. 94 S.Ct. 1160 (1974) ; Smith v. Ladner, 288 F. Supp. 66 (1968).
I have heard the claim that Federal Express is entitled to the relief here

proposed because the service it is providing is "unique." I contest that claim.
Federal Express competes with the individual direct air carriers and with the
air freight forwarders for traffic which because of its time sensitivity is largely
air-directed. In fact, in testimony before the House Committee on Public Works
and Transportation on June 9, 1976, Federal Express' spokesman conceded that
at least 70 percent of its traffic was previously handled by the certificated sys-
tem either directly or through tenders from the air freight forwarders. And
Federal Express' advertising specifically calls attention to its competition with
Emery, the largest domestic air freight forwarder which has specialized in
expedited small package services, as well as with the direct carriers' expedited
small parcel services.
While it is true that Federal Express currently limits its carriage to ship-

ments of under 300 pounds and packages of under 70, this range covers more
than 50 percent of all the air freight shipments tendered to the industry today!
Small parcel service constitutes the revenue backbone of the scheduled freight
system. It includes the total of the expedited package service which the corn-
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bination carriers sell on their passenger aircraft, and is traffic for which major
air freight forwarders have designed their own "express" services.
In fact, as we analyze Federal Express' operations and its own advertising,

its only "uniqueness" is the use of small aircraft to expedite its service. And it
is this very "uniqueness" which its legislative effort is seeking to dilute.
We have reviewed carefully Federal Express' case for legislative relief as

made in Mr. Smith's June 9 testimony. Mr. Smith argues that Federal Express
did not respond to the Board's invitation to file a certificate application because:

1. The C.A.B.'s attentions "[are focused] on the much larger issues of pas-
senger transportation."

2. The Board's traditional emphasis on point-to-point certification ". . . is
simply at odds with what air shippers demand and would be contrary to the
public interest."
3. In view of the Board's failure to recognize fundamental differences between

air freight and passenger travel, ". . . the propensity for even the most meri-
torious arguments to be defeated is very real indeed."

4. It has been predicted that the delays inherent in the certification process
". . . might well result in the demise of our company."

Accordingly, Federal Express urged ". . . the adoption of legislation permit-
ting and directing the C.A.B. to grant unrestricted area authority—rather than
the present mandatory point-to-point authority—to certificated all-cargo opera-
tions." (Emphasis added.)
In short, Federal Express' own analysis suggests a dissatisfaction with the

statutory scheme as it applies generally to the all-cargo carriers. Federal Express
did not urge, nor could it, that the present regulatory scheme was suitable for
the all-cargo industry generally but inappropriate for Federal Express. Mr.
Smith's recommendations were instead consistent with our position which is—
that if the Congress is dissatisfied with the present regulatory scheme either in
whole or as applied to air freighter services, then it should not dismantle it
piecemeal for the benefit of a particular carrier or a limited class of carriers.
It should act at one and the same time for all carriers similarly situated.

Unlike the certificated all-cargo carriers, Federal Express has, under broad
exemption authority unavailable to Flying Tiger, been able to fly where it wants
and charge what it chooses.1 Using the freedom from regulation thus afforded it,
Federal Express has in less than four years grown to the point where it operates
practically nationwide and where it forecasts 1976 revenues greater than the
domestic scheduled service revenues of The Flying Tiger Line in any of the
more than 30 years it has provided such service. Moreover, although Flying
Tiger has tried, via the traditional certificate process, with its attendant
expense and delay, to obtain operating rights for a nationwide air freight system,
it has been unsuccessful. Consequently, although it is the largest certificated
all-cargo specialist, Flying Tiger has authority to provide air freight service in
less than ten percent of the markets in which its larger trunkline competitors
can provide such services.
With these factors in mind, it is evident that there is absolutely no warrant

for granting Federal Express or other non-certificated carriers exclusive access
to legislative relief from the strictures of the Federal Aviation Act.
There is one further point which I would like to make. There is the suggestion

that since the direct air carriers have unsuccessfully sought higher rates for
small shipments, further diversion of this traffic to Federal Express would
actually prove to be an economic boom to the certificated system. This is simply
not true. In the first place, as I have already noted, the expedited small package
services of the combination carriers are an increasing and important revenue
source. To date, the Board has permitted the pricing of this part of the business
on a value of service basis and this aspect of the air freight business is undoubt-
edly profitable. But more significantly to the all-cargo sector of the business,

1 Attached hereto as Appendix A is a history of Federal Express rate actions. Between
April 1973 and today, Federal Express doubled the rates for its major service. During the
same period, the certificated carriers, although subject to the same cost pressures, were
limited to rate increases of approximately 45 percent for their predominant services.

•

•
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small parcel tenders provide for our largest shippers—the air freight for-

warders—a major source of revenues. Small parcels have the highest per ton
yield of the freight which the forwarder tenders to the direct air carrier.' Reduc-
tion of the relative volume of this traffic carried by the forwarder would reduce
his average revenue per ton. The forwarder, therefore, will have less revenue
with which to pay the certificated carriers for linehaul service—which will place
further downward pressure on the direct carriers rate structure. (Conversely
if the forwarder increases his rates to shore up his revenues, this increases his
exposure to diversion by the newly enfranchised carriers with the same results
to the certificated system. See Appendix C which shows the extent to which
Federal Express' rates undercut Emery's in a major freight market.) But that
rate structure is already unduly depressed, as the Administrative Law Judge
found in the pending Domestic Air Freight Rate Investigation.
The fact is that, faced with a practical inability to compete directly with Fed-

eral Express for high-yield, small parcel services, and subject to increasing
downward pricing pressure on large shipments from the forwarders which are
competing with Federal Express, the most likely alternative would be for fur-
ther withdrawals of freighters from purely domestic services.
Mr. Chairman, very frankly, I can tell you that my company has already

invested tens of millions of dollars in developing domestic air freight services. It
is not our desire nor intention to withdraw from that service. We have made
a very substantial investment and we are prepared to continue our efforts, which

we believe serve an important public need. But we also believe that we are
entitled, and that you will agree that we are entitled, to at least equal competitive
opportunity with carriers not yet in the market or whose entry came just some
three years ago.
Before closing, let me state that we have received authorization from Airlift

and Seaboard World Airlines, both of whom have reviewed copies of my prepared
testimony, to express their concurrence with the position set forth.

APPENDIX A

FEDERAL EXPRESS RATE HISTORY FROM APRIL 1973 WHEN

OPERATIONS WERE INAUGURATED 3

PRIORITY ONE—FEC'S MAIN PRODUCT

Rates have doubled since April 1973, when FEC began.
In 1973, about 3 increases of about 5 percent each.
In 1974, 3 increases of 8 percent, 12 percent and 13 percent, respectively.
In 1975, 10 percent increase in May and 7 percent in September.
In 1976, 6 percent increase in March, and 6.5 percent average increase in July.

The July 1976 increase varied by length of haul and number of packages shipped,
the increase being greater for longer hauls and for fewer packages picked up at
once. Some services received as low as a 2 percent increase.

STANDARD AIR SERVICE

Present rates are "much lower" than they were in April 1973, when FEC
began. In September 1975, these rates were not increased when Priority One
rates were. In January 1976, rates were reduced 40 percent on the average (sonic
as much as 60 percent). In July 1976, 8 percent increase on the average.

COURIER PAK

Started at $7.50, raised 33 percent to $10.00, and raised an additional 25 per-
cent to $12.00 in March 1976.

Also have changed pick-up requirements several times (i.e., daily pick-up was
required for awhile at $5.00 per week).

2 See Appendix B for a comparison of typical forwarder yields with airline yields for
large and for small shipments.
3 Based upon discussions with Federal Express marketing personnel; published data not

readily available.
NOTE.—FEC's rates vary by number of pieces per shipment and number of shipments

picked up at once. This structure has also changed several times.
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APPENDIX B

COMPARISON OF EMERY'S YIELDS WITH AIRLINE YIELDS FOR SMALL AND LARGE SHIPMENTS

Cents per ton-mile Percentage
Emery

Emery Emery Airline Emery yield is
rate Emery yield charge yield in greater
per rate per per excess of than

Emery 100 per ton- ton- airline airline
charge I lb ton mile 2 mile 2 charge yield

Shipment weight
(pounds):

1 $7.07 $707. 00 $14, 140.00 577.61 26.83 550. 78 3, 053
5 7.47 149.40 2,988. 00 122.06 26.83 95.23 355
10_  16.96 169.60 3, 392. 00 138.56 26.83 111.73 416
12 18.43 153.58 3, 071. 60 125.47 26.83 98.64 368
15 21.25 141.67 2, 833. 40 115.74 26.83 88.91 331
20 25.06 125.30 2, 506. 00 102.37 26.83 75.54 282
30 31.00 103.33 2, 066. 60 84.42 26.83 57.59 215
40  36.20 90. 50 1, 810.00 73.94 26. 83 47. 11 176
50 41.77 83. 54 1, 670. 80 68.25 26.83 41.42 154
60  46. 85 78.08 1, 561.60 63.79 26. 83 36.96 138
70  51.98 74.25 1, 485. 20 60.67 26.83 33.84 126
80 56.94 71.18 1, 423. 60 58.15 26.83 31.32 117
90 62.53 69.48 1, 389. 60 56.76 26.83 29.93 112
100_  67.09 67.09 1, 341. 80 54.81 26.83 27.98 104
200 123.48 61.74 1, 234.80 50.44 26. 83 23.61 88
500 286.50 57. 10 1, 142.00 46.65 26.83 19.82 74
1,000 492. 50 49.25 985.00 40.24 26.83 13.41 50
2,000 971.20 48.56 971.20 39.67 26.83 12.84 48
3,000 1, 425. 60 47. 52 950.40 38.82 26.83 11.99 45
3,200 1, 520.64 47.52 950.40 38.82 26.83 11.99 45

1 Emery Air Freight Corp., airfreight rates tariff No. GC-2, 2d revised p. 88-D and 3d revised p. 83-E.
2 NYC-LAX 2,448 miles.
CAB No. 227, 36th revised p. 166; FT A-2 container GCR, $1,051 at 3200 lb pivot weight.

APPENDIX C

COMPARISON OF FEDERAL EXPRESS, EMERY, AND FLYING TIGER'S PRIORITY AND NONPRIORITY RATES

Newark to Los Angeles, door-to-door

Nonpriority (shipment) Priority (packages)

FTL
Federal
Express Emery FTL

Federal
Express Emery

Shipment size (pounds):
1 30.80 6.87 18. 07 36.20 17.47 93.07
5 30.80 9.35 18.47 37.20 20. 71 93.47
10 30.80 12.47 27. 96 36.20 27.99 102.96
12 30.80 13. 99 29. 43 36.20 31.69 104.43
15 30.80 15.85 32.25 36.20 53. 15 107.25
20 30.80 18.98 36.06 36.20 37.94 110.06
30 31.70 25.20 42.00 37.40 43.08 117.00
40 38.00 30. 31 47. 20 45.60 47.66 122.20
50 44.30 36.26 52. 77 53.80 52.25 127.77
60 50.60 42. 48 57.85 62.00 56.97 132. 85
70 52.05 48.72 62.98 63.85 61.71 137.98
80 52.05 54.31 67.94 63.85 1 86. 11 142.94
90 52. 05 58.61 73. 53 63. 85 1 95.66 148.53
100 52. 05 61. 96 78. 09 63.85 1 100. 60 153.09

1 2 packages.

COMPARISON OF PRIORITY SERVICES

[Eased on a varying number of pieces for a 60-lb shipment, Newark to Los Angeles]

Number of pieces per shipment FTL
Federal
express Emery

1 piece at 60 lb $62 $56. 97 $132.85
2 pieces at 30 lb 62 82.72 132.85
3 pieces at 20 lb 62 102.45 132.85
4 pieces at 15 lb 62 123.80 132.85
5 pieces at 12 lb 6? 136.25 132.85
6 pieces at 10 lb 62 138.90 132.85
12 pieces at 5 lb  62 188.88 132.85



203

Hon. JAMES J. HOWARD,
U.S. House of Representatives,
Rayburn House Office Building,
Washington, D.C.
DEAR CONGRESSMAN HOWARD: The current legislative session is rapidly draw-

ing to a close. Your committee has before it HR 14623 and HR 15302.
The resulting improvement in vital all-cargo service, should either of these

bills become law, is an important public issue. The opponents of this legislation,led by the Air Transportation Association of America, recently wrote Congress-man A.nderson in opposition of this legislation. We felt an item by item rebuttal,
combined with your review of our previous testimony before the Aviation Sub-
committee, would help you to resolve in your mind that this legislation should
be passed before your adjournment in October.
Please note that the ATA, in its letter to Chairman Anderson, accused Federal

Express of misrepresenting the facts presented before your Subcommittee. We
have no desire to engage in endless charges and counter charges or name calling.
However, since the ATA requested that their comments be included in the record,
we feel compelled to request that our rebuttal also be made part of the record.
Additionally, I would like to emphasize four important points relating to the
information presented to you by both parties.

Point 1.—Throughout theh proceedings Federal Express has consistently main-
tained the position that the proposed legislation is in the public interest. To
this end, we have cited numerous studies and interviews conducted with shippers
in all areas of the country. The fact is that Federal Express is purely and simply
a creature of consumer demand. In the past several weeks we have again gone
to great expense and effort to demonstrate that what the shipper wants is virtu-
ally identical to what Federal Express is attempting to offer. The thousands
and thousands of replies to this survey have been sent directly to your office by
the respondents themselves. Federal Express has had no control over or fore-
knowledge of the contents of these replies.
In stark contrast to this open approach, we have no evidence whatsoever that

the TAT's position has been supported by a single shipper. If "special interest"
is at issue, then the only special interest that is visible in the hearings is that of
the ATA and its member carriers who are protecting the status quo of an
industry that has demonstrated its disregard of shippers' true needs.
Point 2.—In every case, Federal Express has cited references to specific data

and sources used in our testimony. In no instance, to our knowledge, has the
opposition footnoted its opinions with references to source.
Point 3.—The ATA has used considerable journalistic license by taking many

Federal Express quotes out of context or by editing longer passages. The ATA
has thus chosen to put these "issues" in focus, when the basic issue remains to
determine whether or not the public will be served.
Point 4.—Many ATA statements cannot be substantiated in any records. For

example, they claim that 47 airports receive scheduled all-cargo service. FAA
and CAB records, the Official Airline Guide (Cargo Edition) and two direct sur-
veys by Federal Express with each of the scheduled certificated carriers have
verified that there are but 25 airports receiving such service. Similarly, we can-
not find substantiation to support statements to the effect that "many" shippers
want two days service or that only 30% of shippers want pickup and delivery
service.
At the House hearings on August 31, the ATA agreed to retract any statements

which were incorrect. To date, they have not done so.
Thank you for reviewing this material. We are hopeful it will enable you to

move even more rapidly in passing this vitally needed legislation which is in
the best interest of virtually every shipper who requires expeditious movement
of priority goods.

Sincerely,

FEDERAL EXPRESS CORP.,
Memphis, Tenn., September 13, 1976.

FREDERICK W. SMITH, Chairman.

THE BASIC REQUIREMENTS OF THE Am FREIGHT SHIPPER

During the week of September 3, 1976, Federal Express mailed approximately
43,000 letters asking air freight shippers to inform the House and Senate Avia-
tion Subcommittees of their basic service requirements when using air freight.
In order to make the results useful to the committees, a questionnaire was

designed that would point out air shipper needs in relation to:
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1. Transit times.
2. Geographic coverage.
3. Ground services: pick-up.
4. Ground services: delivery.

RESULTS: AFTER 5 WORKING DAYS

Questionnaires mailed, 43,000.
Questionnaires returned, 8,319.
Percent response to date, 19 percent.

QUESTION 1—TRANSIT TIME

Conclusion: Air freight shippers are demanding an overnight service.
Sixty-one percent require next-morning service; 36 percent require next-day

service; 3 percent require 2-day service; and .3 percent require 3 or more days
service.

QUESTION 2—GEOGRAPHIC COVERAGE

Conclusion: Air freight shippers are demanding service outside the top 25
markets.
Nne percent require service to just the top 25 markets; and 91 percent require

service to markets large and small across the United States.

QUESTION 3—GROUND SERVICES: PICKUP

Conclusion: Shippers are demanding a pickup service for their air freight
shipments.

Ninety-three percent require pickup service at their shipping location; and 7
percent do not require a pickup service.

QUESTION 4—GROUND SERVICES: DELIVERY

Conclusion: Shippers are demanding a delivery service for their air freight
shipments.

Ninety-seven percent require a delivery service at the receiving location; and
3 percent do not require a delivery service.

FEDERAL EXPRESS CORP.'S REBUTTAL TO STATEMENTS MADE BY THE AIR TRANSPORT
ASSOCIATION OF AMERICA

1. Issue.—"The issue at hand, broadening Federal Aviation Regulations in the
neglected area of air cargo . . ."
Answer.—The "issue" is whether special interest legislation should be passed

by Congress to change existing law and Civil Aeronautics Board regulations to
meet the special pleadings of one company even though special interest legisla-
tion creates discrimination and raises many unanswered questions about regula-
tion policy.

FEDERAL EXPRESS REBUTTAL

This bill is not special interest unless one considers the need of tens of thou-
sands of air shippers to be special interest. Thousands of these shipper have writ-
ten to their Senator and Congressmen in support of liberalized regulations to pro-
mote all-cargo service.
The fact that Federal Express has strongly supported this legislation results

simply from what the market (the public need) is telling us. Moreover, if
amended as suggested before the Senate Subcommittee Aug. 3, certificated car-
riers would have exactly the same rights as Federal Express to petition the CAB
for authority to conduct all-cargo operations.
The thousands of shipper letters and the documented objections to decline in

night-time lift of the air freight forwarders, who tender over 40 percent of all
ATA members' air freight shipments, also belie the notion that this legislation is
only desired by Federal Express.

Moreover, Federal Express' use of larger aircraft on certain routes will not
alter what we do in the least. It will only allow us to do it more efficiently.

2. Issue.—"The issue . . . is of vital interest to our company, our employees
and our shippers."

•

•
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Answer.—The issue is also of "vital interest" to all shippers, all airlines,
all air freight forwarders, all air taxi operators, all air cargo commuters,
all air freight motor carriers and to the millions of postal patrons. They want
to know what impact the special treatment proposed to be extended to
Federal Express would have on them.

FEDERAL EXPRESS REBUTTAL

As in Issue 1, it is somewhat incongruous that the ATA seems to speak
for all of the entities since the air freight forwarders support this legislation.
The vital issue to them, and to all air shippers including ours, is the serious
reduction in all-cargo service. The fact that these service reductions may have
been economically justified by the certificated carriers who made them, speaks
loudly about the inappropriateness of governing all-cargo operations by a system
primarily designed to regulate air passengers.

Finally, what special advantage would Federal Express have under the new
law if certificated carriers had equal rights to petition the CAB for new

authority?
3. Issue.—". . neglected area of air cargo."
Answer.—This uninformed and inaccurate comment is belied by the very fact

of the nationwide network of 32 scheduled air carriers, hundreds of commuter
airlines and air taxi operators, over 300 air freight forwarders, and hundreds

of supporting air freight motor carriers furnishing a variety of priority and non-
priority air cargo services, day and night, seven days a week to large and small
shippers at more than 13,000 points served by interline and intermodal agree-

ments. In 1975 over 250,000 shippers used this system to deliver over 50,000,000

pieces. In addition, this system was used by the U.S. Postal Service to deliver

more than 200,000,000 priority air parcel post packages, 57 percent of which

receive overnight delivery.

FEDERAL EXPRESS REBUTTAL

The semantics of this statement do not obscure the major point—air service

which does not correspond to what the user, rather than the supplier, wants is

"neglected".
Simply because we have an excellent passenger air transport system, on

which air cargo can move, does not eliminate the vital need for nationwide,

non-discriminatory overnight air cargo service. The uniform statement of this

need has been made repeatedly by forwarders and shippers and is overwhelmingly

affirmed by the acceptance of Federal Express' services.
The fact that millions of shipments use the system is no particular statement

on the time need of air shippers. A simple bridge across a river will account for

100 percent of the traffic which moves across that river but a second, better

bridge, may encourage more people to use it—especially if it is more conveniently

located.
As a small point, the United States Postal Service reports that the average

transit time for post office (no pick-up service is provided) priority mail

(there is no class called air parcel post) is 1.8 days and 45 percent receives

overnight delivery. Is this saying that the other half which did not receive

overnight delivery did not deserve this service since they paid equally for it?

Is the fact that their parcels, because they were moving between distant, off-line

points, cannot receive the same service as major-city-to-major-city shippers not a
n

• indictment of the service being extolled?
4. Issue.—'Services these shippers need: door-to-door service; late after

noon

pick-up; overnight transportation to all points with next morning delivery; docu-

mented and controlled movement of the goods shipped."
Answer.—This statement is inaccurate. Some shippers want such service but

many shippers have other needs. The statement is believed by extensive shipper

usage of the large variety of cargo services available nationwide from the sched-

uled carriers. Consider the following:
(a) Shippers have varying needs—some want same day delivery, some next

morning delivery and, for some, 48-hour delivery is all that is required.

FEDERAL EXPRESS REBUTTAL

Again, the fact that th6 U.S. air shipper is using the current system does not

prove in any way the desirability of this system. If the only way to travel from

Spokane, Washington, to Pensacola, Florida, is by making three interline changes,

78-255 0 - 76 - 14
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one cannot claim that this is what the air traveler wants when the alternative
is a three-day bus ride.
The fact is that next-day (or next morning) delivery is the key reason for

spending additional money for air freight. This is proved in numerous studies,
including studies conducted by Flying Tiger. A Federal Express study among
major shippers indicated that nearly 80 percent of major shippers require next
day or next morning delivery. An average of only 13 percent require 48-hour
delivery, and 4 percent require later than two days.
Federal express offers both a next (lay and a two-day service. Both services are

virtually identical except the two-day service of Federal Express shipments are
tendered under this two-day service. (In other words 80 percent of FEC shippers
require next day service and are willing to pay a 100 percent premium to do so.)
To put this argument to rest and to demonstrate to the Aviation Subcommittee

the force of this contention, Federal Express has mailed the attached letter
and cards to thousands of air freight users across the U.S. Approximately
half. of these shippers are Federal Express customers and half are known users
of other services. We will compile the results of this survey and will gladly
allow the ATA to inspect our copies of the post cards.

Please note that these replies do not include any endorsement of our service.
4. Issue.— ( b ) The scheduled airlines' over-the-counter small package service

moves over a million shipments a year on shipper-designated flights, mostly in the
daytime, with service measured in terms of hours.

FEDERAL EXPRESS REBUTTAL

The over-the-counter small package service approaches two million shipments
per year. This service is positive proof that normal air freight services are not
adequate to shippers' needs.
The cost of this service approaches $60.00 for a small package including taxi or

messenger to the airport, airline charges and taxi or messenger from the airport.
To the airlines, this service represents almost pure profit since there is virtually

no incremental cost of carrying this material which travels as though it were
passenger baggage. The only major cost to the airlines is advertising and promo-
tion. This "service" requires that the shipper provide his own pick-up and deliv-
ery and causes the shipper the inconvenience of determining which plan to put
the shipment on. Most of these "services" are limited to "on-line" routes and
should an interline arrangement be available, often the shipper must pay both
airlines the full $25 or $30 charge, bringing the cost of an interline shipment up
to $80 or $90, door-to-door. Again, the shipper in an off-line market suffers.
Federal Express has observed that the majority of these shipments are tendered

to the airlines in the afternoon and are picked up at destination that evening,
often by an employee on his or her way home. The shipment thus arrives at the
consignee "next-morning" for use the following business day.
Furthermore, in a recent group of interviews with users of over-the-counter

airline small package services, it was determined that a primary reason for the
use of this service was dependability. In other words, if a shipper can actually see
his important package being routed on the proper flight, and if his consignee goes
to the airport, meets the flight, and arranges to pick-up the shipment himself, then
the opportunity for loss or misrouting is reduced. Thus, by paying a penalty in
both dollars and effort, the shipper assures himself of timely and reliable service
which he canna depend on using normal air freight channels.
4. Issue.—(c) The scheduled airlines offer rate incentives for tender of freight

in containers during daylight hours and many shippers satisfy their needs with
this type of service.

FEDERAL EXPRESS REBUTTAL

Daylight containers satisfy the needs of a very small percentage of heavy air
cargo shippers, primarily in the areas of apparel, produce (fruits and vegetables),
bulk shipments of high value, raw or semi-finished materials, appliances and
retail merchandise, as well as providing wholesale space purchased by Air
Freight Forwarders. Shippers of high priority critical parts, medicine, financial
paper, tape and film, electronic and computer replacement parts, etc. have very
little need for daylight containers. (Imagine 3200 pounds of blood plasma, TV
film or repair parts for a computer moving point-to-point in containers!)
On the other hand, by eliminating prime time night flights, the airlines have

forced shippers to pay a 30 percent premium for a guarantee of boarding an after-

4

•
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noon and evening flights. This offensive practice Is similar to
 creating artificial

shortages to increase prices on raw materials.

In other words, these "low-cost" daylight belly container rat
es are totally at

the convenience of the airlines and hold no guarantee that 
freight will move that

day—that guarantee costs 30 percent more.

4. Issue.— (d ) United Parcel Service—The world's largest pr
ivate handler of

packages has an expedited service with 48-hour delivery which ha
ndles 25,000

daily shipments. This is about 1 percent of its annual total of 900,000,00
0 ship-

ments which move primarily by surface carriers, apparently satisfyin
g these

shippers' needs.
FEDERAL EXPRESS REBUTTAL

First, UPS handles about 100,000 Blue Label shipments each day, not 25,000.

In any case, UPS virtually has no bearing on the case at hand as it applies to

air freight. Blue Label is a 2-to-4 day service for parcels and UPS surfac
e

service is a 3-to-5 day service for parcels.
Secondly, the need for movement of "post" type goods as opposed to the need

for "express" movements are different shipper requirements outline in previous

Federal Express testimony before the House and Senate. In particular, absolute

time constraints, documentation, and tracing services required by express shippers

are incompatible with Blue Label service.
Third, Blue Label service is not available to and from all sections of the

United States.
On the other hand, UPS is an excellent example of a parallel system to Federal

Express. The UPS system is designed specifically to handle the nationwide

carriage of small parcels on a door-to-door basis. As a result of customer demand,

UPS is by far the largest trucking concern in the U.S. ($1.5 billion in sales),

essentially distributing a class of goods that the long haul motor carriers do not

want and cannot handle.
The establishment of UPS and the regulatory precedents set with the Inter-

state Commerce Commission, establishing a nationwide network of door-to-door

surface movement of individual packages (versus the bulk movement of freight

and cargo) provide an interesting insight into the present case, whereby Federal
Express is attempting to establish a priority air express version of the same
concept, i.e.: the expeditious distribution of individual items required for a
specific purpose on an irregular basis over an unplanned route network (i.e.
broadcast all over the country as demand arises). This is in dramatic contrast
to the regular movement of bulk air freight over predictable routes between
manufacturers and other manufacturers and/or distributors, prior to final dis-
tribution to the ultimate user.

4. Issue.— ( e) Federal Express itself offers second day delivery for its stand-
ard service.

FEDERAL EXPRESS REBUTTAL

Federal Express does offer a second day service at rates which are about 50
percent below other air freight rates, i.e.: $9.35 for a five-pound package, Los
Angeles to New York, including pick-up and delivery. Of course, the customer
knows in advance that he is buying two-day delivery. The airline charges for a
similar door-to-door shipment are in excess of $30.00, but when two-day service
is rendered, no advance notification is given! (By the ATA's own admission, ap-
proximately half of their shipments are delivered in two days or more.)
Since Federal Express offers both services and since there is a dramatic rate

reduction in the two-day deferred service, it stands to reason that over 30,000
plus customers would opt for the service which meets their needs in the majority
of cases. The fact is that over 80 percent of Federal Express' volume is in the
more expensive "next day" service (PI and Courier Pak).
In other words, the very experience of Federal Express indicates that the ATA

argument is incorrect.
As a matter of interest, Emery Air Freight attempted to market a deferred,

low cost service a number of years ago and dropped the service due to lack of
interest.

4. Issue.—(f) One critical requirement for any transportation company to
provide overnight service is timely tender of the shipment to meet available trans-
portation schedules. For example, Federal Express has strict time limits for
tender of shipments and recommends calls for pick-up be made before noon.
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FEDERAL EXPRESS REBUTTAL

This statement is misleading since Federal Express has two types of custom-
ers—regular and "on-call". The thousands upon thousands of these regular cus-
tomers all receive late afternoon or early evening pick-up every day according to
a prearranged schedule. "On-call" shippers are encouraged to make requests as

early as possible to facilitate scheduling of pick-up routes. Many "on-call" re-
quests are received and pick-ups are made late in the day. Federal Express has
spent nearly $1 million in equipping and maintaining its more than 500 courier
vans with two-way radios to meet the needs of its "on-call" shippers.
Any shipment picked up in the evening will go into the Federal Express system

that night for delivery the next morning virtually anywhere in the country. All
cities on the Federal Express system receive identical service, not just major

cities.
4. Issue.—(g) Although the scheduled air carriers have offered pick-up and

delivery service for over 30 years, the percentage of shipments utilizing this
service is only about 30 percent. Shippers like the option of pick-up and/or
delivery with a separate charge. (Federal Express offers only a small discount
for self delivery.)

FEDERAL EXPRESS REBUTTAL

The scheduled air carriers do not solicit pick-up and delivery service. In fact
nearly all airlines subcontract their pick-up and delivery work to ACI (Air Cargo
Inc.) an organization of independent truckers. If the airlines' pick-up and delivery
service were more adequate, there would be less need for air freight forwarders
who provide this service to A majority of their customers.
Here again, the ATA is confusing what the shipper is willing to accept with

what the shipper really wants. Ample research by Federal Express, Flying Tigers.
Energy, etc., attests to this fact. The questionnaires referred to above will also give
an insight into who is correct on this matter.
The airline's "Small Package Service" is a counter-to-counter service. No

provision is made or offered in the airline tariff to include pick-up or delivery.
The airlines treat cargo very much the same as passengers who can get to and

from the airport themselves. This is in spite of such statements made by the
ATA itself as follows: "We cannot be content with speed in the air. The whole
door-to-door system must be expeditious. This includes the surface movement at
each end—from the shipper's door to the airport of origin and from the airport
of destination to the receiver.1

4. Issue.— (h) All shipments of cargo anywhere in the world on scheduled air-
lines are documented and controlled by uniform and standard forms and proce-
dures. Regular air freight shipments can be made to any destination in the
world on one bill of lading.

FEDERAL EXPRESS REBUTTAL

There's no argument, obviously, documentation, billing, etc. is a basic require-
ment of doing business. However, Federal Express' comment refers to "controlled"
documentation as a shipper requirement, which includes tracing and other cus-
tomer conveniences.

5. Issue—"Eighty percent of all air shipments are originated from and/or
are destined to cities other than the top twenty-five markets."
Answer.—The opposite is true of ̀the total airfreight picture since the top

twenty-five airfreight markets generate more than 80 percent of the traffic.
The statement is also incorrect according to Federal Express' own submitted

data.
An analysis of Federal Express' computer data contained in its testimony

indicates that, in the February—March 1976 period, 46 percent of its average
daily number of packages were from or to 23 major markets (see Attachment
A). These 23 Federal Express origin and destination major market points are
included in the scheduled airlines top twenty-five major markets.
Attachment B is a list of top 25 airports ranked in order of freight ton miles

enplaned by the scheduled airlines in 1975.
There is no question of scheduled airlines ability to satisfy shipper require-

ments between these major points.
Also using Federal Express data, 26 origin cities originate 10 or more pieces

a day to 36 destination cities. (Attachment C) In 90 percent of these markets
the scheduled airlines have equal or better service with departures after

1 Gerald J. Godbout, Director, Cargo Services, ATA, before MIT Flight Technology
Laboratory Workshop, Snowmass, Colorado, 10 Aug. 1973.

•
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8 :00 p.m. The remaining 10 percent of these volume markets can be served
by the scheduled airlines overnight with departures between 5 :50 p.m. and
8 :00 p.m. (Forty of Federal Express' 77 cities have departure times before
10 :00 p.m. and seventeen have departure times before 8:00 p.m.)

FEDERAL EXPRESS REBUTTAL

Federal Express did not make such a comment. What we did say was as
follows: "The final crisis and widebody jets have simply exaggerated this
dichotomy to the point that over 60 percent of all airline movements occur in
the top twenty-five markets . . . over 80 percent of the small critical ship-
ments which Federal Express carriers are either originated in, or destined
to, communities smaller than the top twenty-five cities."
More importantly, all scheduled all-cargo flights occur in the top twenty-

five markets with 80 percent of these taking place at only five points.
Federal Express' traffic statistics indicate that 58 percent of all shipments

are originated in, or destined to, airports other than the top twenty-five
markets. Furthermore, advance delivery charges and packages brought to
Federal Express airport locations indicate that 25 percent more of the traffic
carried by the company is not originated or destined just in or to the top
markets.
Again, the fact that the airlines' service is solely concentrated in these

markets does not reflect the true needs of the marketplace. The fact that of
all airlines and air freight forwarders, Federal Express has a smaller con-
centration of business in the top ten markets.
However, the very heart of Federal Express' legislative request lies in the

expansion of our services to cities outside the top 75 markets, which have
little interest ( and little volume) to the major trunk carriers.
As to the subject of Federal Express' departure times, they are as late as

possible across the country, using small aircraft. The addition of large, non-stop
aircraft would allow the company to depart at later times on the West Coast
( where an 8 :00 p.m. department is actually 11 :00 p.m. in New York).

Of greater significance is the integrated nature of Federal Express' opera-
tions. Origination stations do not have to sort by destination and airline pack-
ages that have been picked up during the afternoon and evening. And of the
5,000 plus city pair markets served by Federal Express, each gets absolutely
identical service. This is a practical impossibility for the vast majority of
situations when combination flights, with their requisite interline transfers,
are used.
The addition of these larger, non-stop aircraft would improve departure

times on the west coast by as much as two hours and up to an hour on other
long distance routes.

FEDERAL EXPRESS-AVERAGE DAILY NUMBER OF PACKAGES, FEBRUARY TO MARCH 1976

City From- To- Total

Atlanta 131.6 270.8 402.4
Boston 735.0 400.6 1,135. 6
Seattle 626.1 128. 1 754.2
Los Angeles/BUR/LGB 947.2 690.8 1,638. 0
Cleveland 263.9 244.7 508.6
Dallas 526.1 368.7 894.8
Denver 157.3 202.2 359.5
Detroit 257.3 285.1 542.4
Newark 668.9 423.8 1,092. 7
Houston 188.2 266.0 454.2
Washington, D.0 237.0 351.2 588.2
New York City 715.2 760.8 1,476.0
Miami 186.6 296.8 483.4
Kansas City 69.4 177.3 246.7
Minneapolis 335.6 220.6 556.2
New °deans 54.4 123.8 178.2
Oakland 212.7 251.0 463.7
Chicago 837.7 625.9 1, 463. 6
Philadelphia 396.5 348.9 745.4
Phoenix 97.1 168.0 265. 1
Pittsburgh 157.2 145.4 302.6
St. Louis 232.6 228.8 461.4
Tampa 51.8 108.8 160.6

Total 8,085. 4 7,088. 1 15,173. 5

Percentage based on average of 16,500 packages daily 43 49 46
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TOP 25 AIRPORTS RANKED IN ORDER OF FREIGHT TONS ENPLANED (DOMESTIC AND
INTERNATIONAL), 1975

Freight tons
enplaned

Aircraft
departures

Chicago 348, 594 276, 723
John F. Kennedy 344, 813 97, 394
Los Angeles 312, 927 134, 119
San Francisco 194, 882 107, 233
Atlanta 114, 631 197, 347
Miami 112,586 76,671
Seattle-Tacoma 97, 521 50, 006
Detroit 87, 226 78, 217
Boston 74, 198 87, 161
Dallas-Fort Worth 70, 282 136, 737
Honolulu 67, 345 38, 157
Philadelphia 60, 857 69, 404
Newark 56, 213 62, 924
Denver 52, 861 98, 179
Cleveland 51, 173 57, 283
Minneapolis 47, 337 62, 277
Houston 39,783 52,918
La Guardia 32, 013 118, 341
St. Louis 29, 187 85, 512
Pittsburgh 22, 344 87, 132
Washington National 21, 682 96, 677
Kansas City 19, 545 51, 867
New Orleans 16, 026 40, 519
Tampa 13,921 45,851
Phoenix 11, 559 42, 956

FEDERAL EXPRESS ORIGIN AND DESTINATION FOR 10 OR MORE PACKAGES

From Atlanta to:
Chicago Philadelphia
Fort Lauderdale

From Hartford to:
Los Angeles Cleveland

From Boston to:
Baltimore Miami
Los Angeles Kansas City
Cleveland Minneapolis
Dallas San Francisco
Denver Chicago
Detroit Philadelphia
Newark Phoenix
Houston Raleigh-Durham
Washington, D.C. San Antonio
Indianapolis San Jose
New York City Salt Lake City
Little Rock St. Louis
Memphis

From Nashville to: New York City
From Burbank/Los Angeles to:
Boston New York City
Dallas Miami
Denver 0,k1 and/San Francisco
Detroit Chicago
Newark Philadelphia
Houston

From Cleveland to:
New York City Miami
Los Angeles Philadelphia

st,
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From Cincinnati to:
New York City

From Dallas to:
Newark
New York City
Memphis
Oakland/San Francisco

From Denver to: New York City
From Detroit to:
New York City

From Newark to:
Atlanta
Boston
Burbank/Los Angeles
Dallas
Detroit
Houston
Washington, D.C.
Indianapolis

From Houston to:
New York City

From Washington, D.C., to:
Boston
Houston
Los Angeles

From Memphis to:
Chicago

From Miami:
New York City

From Hartford to:
Atlanta
Boston
Los Angeles
Cleveland
Charlotte
Cincinnati
Dallas
Denver
Des Moines
Detroit
Houston
Washington, D.C.
Indianapolis
Los Angeles

From Long Beach/Los Angeles to:

Atlanta
Boston
Cleveland
Dallas
Denver
Detroit
Newark

San Jose/San Francisco

Chicago
Philadelphia
San Jose/San Francisco

Chicago

Memphis
Kansas City
Minneapolis
Oakland/San Francisco
Chicago
Phoenix
San Antonio
St. Louis

Los Angeles

New York City
Chicago

New York City

Chicago

Memphis
Miami
Kansas City
Milwaukee
Minneapolis
Oakland/San Francisco
Chicago
Philadelphia
Phoenix
Pittsburgh
Louisville
San Jose/San Francisco
St. Louis

Houston
Washington, D.C.
New York City
Miami
Chicago
Philadelphia
St. Louis
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From Kansas City to: Chicago

From Oakland to:
New York City New York
Newark

From Minneapolis to:
Boston Newark
Los Angeles New York
Dallas Chicago
Detroit

From Chicago to:
Atlanta Houston
Baltimore Washington, D.C.
Hartford New York City
Boston Los Angeles
Seattle Memphis
Los Angeles Miami
Cleveland Minneapolis
Columbus Kansas City
Cincinnati Oakland
Dallas Philadelphia
Dayton Pittsburgh
Denver San Jose/San Francisco
Detroit St. Louis
Newark

From Philadelphia to:
Atlanta New York City
Boston Los Angeles
Los Angeles Little Rock
Cleveland Miami
Dallas Minneapolis
Houston Chicago

From Pittsburgh to:
New York City Chicago

From Rochester to:
Los Angeles Washington, D.C.
Dallas New York City
Newark Chicago

From St. Louis to:
New York City Chicago

From San Jose to:
Boston New York City
Dallas Pittsburgh
Newark Chicago
Washington, D.C.

6. Issue.—"Airfreight service provided by combination flights is not in the pub-
lic interest."
Answer.—The statement reflects incredible absurdity; 51 percent of the almost

six billion revenue ton miles of air cargo (freight, express and mail) carried by
the U.S. scheduled airlines in 1975 was carried in combination aircraft. This
service, plus the all-cargo service, affords shippers and postal patrons the con-
venience and timeliness of around-the-clock, seven days a leek cargo service.
(See Attachment D)

FEDERAL EXPRESS REBUTTAL

The ATA has grossly misconstrued a much larger thought and twisted it to
suit their argument. Obviously, air freight service in combination aircraft is
in the public interest. The point being made was that the total relegation of all
air freight to scheduled passenger combination service is not in the public in-
terest. The maximum service alternatives that can be offered are in the public
interest.

Si
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This distorted editorialization by the ATA is believ
ed to have come from Page 3

of Federal Express' testimony before the joint he
arings of the House subcom-

mittees on Aviation and Investigations and Review w
here it was said that:

"Many in the airline industry would point out that w
ith the introduction of

the jet aircraft and more recently, with the wid
ebodies' lower deck compart-

ments, bell capacity has increased at an even faster r
ate than cargo emplane-

ments. As a consequence, the would argue, all-cargo sta
tistics are now meaning-

less due to these developments, and that in light of 
the poor historical perform-

ance of domestic all-cargo operations, passenger fligh
ts, with unused belly space,

are the proper focus of all-cargo developments.
 To this Federal Express would

point out this may (due to incremental revenues) o
r may not (in light of the

factors leading to the Law Judge's decision above
) be of benefit to the cer-

tificated combination carriers. More importantly, h
owever, it is definitely not

in the public interest."
It is obvious that Federal Express did not say that ca

rgo service in combina-

tion aircraft is not in the public interest—only that it sh
ould not supplant totally

all-cargo service, which also is in the public interest.

A relevant comment on the total reliance on a by-pr
oduct such as belly space

was recently made by a Senior Vice President of
 United Airlines who said

a "meaningless spin-off of the production process 
is not a product. A product is

only where it meets a specific consumer demand."

3

• 2 —

1

0

REVENUE TON MILES - CARGO SERVICE

JET EQUIPMENT
U,S, SCHEDULED AIRLINES

1963 — 1975

11
1963 64 65

FREIGHTERS

4 ENGIN:

WIDE
BODIED

NARRO,'el
BODIEn

I 11II 11111

66 67 68 69 70 71 72 73 74 75



214

Nowhere has it been shown by the ATA that customers have requested day-time belly freight in combination aircraft. Rather, this capacity arrived "free"with the passenger planes, which according to the laws of physics, had to bebuilt in the shape of a tube. The otherwise "dead" space in the bottom portionof these planes suddenly became a consumer "advantage" allowing the airlinesto discontinue unprofitable night-time all-cargo freighters.Using the demise of REA air express as an excuse (and the contrived short-age of night-time flights as a lever) the airlines now offer priority boardingrights for a surcharge of 30% for "express" service in combination aircraft.Again, the certificated airlines are confusing supply with demand.A starving man will eat crow, but his preference may be otherwise.7. Issue.—Reference was made to the special characteristics of many air cargoshipments "such as hazardous materials and drugs." "The U.S. airline system hasutterly failed to adequately meet this critical market—caused by the incompati-bility of passenger operations with shipper's basic needs."Answer.—The statement is also erroneous and misleading.(a) The scheduled air carriers offer air transportation service for all kindsand sizes of cargo including hazardous materials, drugs, live animals, freshfruits, vegetables, flowers, seafood, printed matter, auto parts, electrical equip-ment, wearing apparel, machinery, and others of endless variety.

FEDERAL EXPRESS REBUTTAL

Federal Express, handling more than 700 hazardous materials shipments anight—according to the Department of Transportation—is the largest single aircarrier of these commodities by far. Due to the inherent volatility or short "shelflife" of these materials, minimal transport times and thoroughly trained per-sonnel are absolute requirements. Federal Express' integrated system, uniquelysuited to such needs, daily carries many items that are refused by the scheduledairlines. For a detailed and voluminous list of these items, please contact the Di-rector of Hazardous Materials, Federal Express, Memphis.As to the other items mentioned, Federal Express carries some elements of eachin its daily traffic.
7. Issue.— (b) Scheduled air freight services carry many categories of airfreight and many heavy items of a type which Federal Express will not accept.

FEDERAL EXPRESS REBUTTAL

Federal Express cannot accept many categories of air freight because of the lim-itations placed upon our aircraft. We would like to charige this limitation) ut onlyto the point where we could ensure the same standards of service on which wehave built our service-oriented reputation. If the ATA wishes to support FederalExpress, we would consider carrying heavier articles of air freight in our ex-panded capacity.
7. Issue.—(c) Federal Express alleges that it is the largest carrier of hazard-ous materials. There is no evidence to support such a statement. All scheduledairlines carry hazardous materials including eteological agents, drugs and radio-active materials under federal regulation.

FEDERAL EXPRESS REBUTTAL
Same as 7(a).
8. Issue.—"We recently have had to discontinue live animal service . . . Thisis truly unfortunate since our main deck pressurization and climate control . . .is significantly better for animals than the lower baggage holds of passenger air-craft."
Answer.—The scheduled airlines have transported live animals for manyyears. In 1975 they safely carried over 1,500,000 live animal shipments.

FEDERAL EXPRESS REBUTTAL

The record of the live animal proceedings before the CAB are replete withthe complaints of live animal shippers as to the dangerous environment providedby light pressurization and inadequate climate control of combination aircraftunderbellies. Claim rates for live animal shipments bear ample proof of thisconcern.
Live animals should travel in the main deck cargo compartments of freighteraircraft while inanimate, incompatible items are segregated in lower deck com-partments.
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Federal Express' concern over the welfare of the animals being shipped con-
trasts sharply with the claims filed against the scheduled airlines as to their
treatment of these shipments.
9. /88ue.—"Almost 90% of the total U.S. certificated airline fleet is not flying

between the hours of 9 :00 p.m. and 7 :00 a.m."
An8wer.—The statement is erroneous and misleading.
( a ) Many scheduled flights originating earlier do not terminate until after

9 :00 p.m. Perhaps the statement was intended to say that almost 90% of scheduled
departures occur before 9:00 p.m. and after 7 :00 a.m.

FEDERAL EXPRESS REBUTTAL

How can a shipper make use of an airline flight that has already departed?
Federal Aviation Administration statistics confirm the fact that 90 percent of

the airline fleets are on ground from 9 p.m. to 7 a.m.
More importantly, a persual of the Official Airline Guide will indicate that it

is a practical impossibility—considering the time required for interline trans-
fers—to provide late afternoon or early evening departures from most cities
and achieve "before business" arrivals in the majority of city pair combinations.
Again, the airlines' major market concentration has created this situation.

9. Issue.— (b) Federal Express is to be thanked for pointing out that about
1,000 of the scheduled airlines daily departures occur after 9 :00 p.m. All of the
more than 200 aircraft which scheduled airlines operate after 9 :00 p.m. offer
cargo service to and from various cities. Many such flights are all-cargo, but some
are in combination aircraft.

FEDERAL EXPRESS REBUTTAL

Same as 9(a).
10. Issue.—"Federal Express wastes $25,000 per day because it must fly multi-

ple small aircraft over certain lanes where one large aircraft could fulfill the same
requirement."
Answer.—(a) If shipments between small cities constitute 80% of its business

as Federal Express says, exactly how will larger planes serve the small cities
better? Or does Federal Express plan a major shift of operations into the larger
cities? Has Federal Express furnished information on the additional cost effect
of operating larger aircraft on short hauls to small cities? Rather than Congress
assuming the responsibility, based on unsubstantiated statements, of evaluating
such factors, this type of information should be brought out in an evidentiary
hearing before the Civil Aeronautics Board—the regulatory agency established by
Congress for this purpose.

FEDERAL EXPRESS REBUTTAL

Federal Express does not contemplate a major shift of operations into larger
cities. We want to replace existing multiple aircraft flights with more efficient
single aircraft flights—and utilize the small aircraft to serve more off-line points
which now have inadequate service for shippers' true needs.
Nearly half of Federal Express' current business travels to or from 10 major

cities to or from small, off-line points, through our central Memphis hub. In fact,
the largest single traffic lane in the Federal Express system is New York-Chicago
at 1,000 lbs. a day. There is no justification for putting any airplane, Falcon or
DC-9, on any of our direct, major traffic lanes.
Federal Express' utilization of large, efficient aircraft from major markets to

Memphis affects all shipments traveling to or from that major point to or from
off-line points.

10. Issue.— (b) Federal Express incurs fuel waste by circuitous routing of its
shipments since all parcels must go to Memphis for transshipment. For example, a
parcel going 955 miles from Seattle to Los Angeles must travel 3,491 miles to get
there via Memphis. There would be less waste if the parcel were flown straight
to Los Angeles as the scheduled airlines do!

FEDERAL EXPRESS REBUTTAL

The total point-to-point mileage in the Federal Express system amounts to
some 5 million miles! (Federal Express serves some 6,000 traffic lanes.) Yet using
the "circuitous" method of a central interchange hub in Memphis, Federal Ex-
press actually flies only some 100 thousand miles each day. This is the key to the
Federal Express system and it is no surprise that the ATA cannot understand the
incredible leverage it offers Federal Express.
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Were Federal Express to attempt to link 77 airports overnight on a point-to-
point system, a la' the passenger airlines, the company would doubtlessly need at
least a thousand airplanes, all flying with 10 or 20 shipments on board, making 8
or 10 stops per night. This system, obviously, would be financially impossible and
the fuel cost would be astronomical.
Perhaps the ATA should ask the Bell Telephone System why they don't run

wires between every telephone in the U.S., instead of using a central switchboard.
Just imagine, when Mr. Seybold calls his next door neighbor on the phone, his
voice travels all the way to a central switchboard miles away in another county
before returning to the neighbor's phone 100 feet away. What a waste of copper
wire!
A parcel going from Seattle to Los Angeles travels on a Federal Express plane

carrying 300 parcels going from Seattle to 73 airports all across the U.S. via
Memphis. Does the ATA suggest we could save fuel by operating 73 airplanes out
of Seattle?
11. Issue.—"All-cargo service has been disastrously reduced." "Archaic regu-

lations have been the major cause of the dismal record of all-cargo operations
in this country."
Answer.—(a) These statements are erroneous and misleading in every re-

spect. The question should be "what has happened to air cargo service?" not
"what has happened to all-cargo operations?"

FEDERAL EXPRESS REBUTTAL

The statement refers to the dismal financial record of all-cargo operations
which have been hamstrung by the very regulations which the ATA seeks to
uphold. As a very minimum example, Flying Tiger has consistently been denied
additional domestic points by the CAB and as a result has a disastrous record
of financial losses in domestic air cargo operations.
As to the Air Cargo Service, the statement of the Air Freight Forwarders

Association, the largest air freight customer, proves the point.
"Our industry generates between 40-45 percent of the freight volume flown

by the scheduled domestic U.S. air carriers.
"For the industry I represent, an overriding fact of ecomonic life and, indeed,

economic survival is this: the forwarder requires adequate overnight all-cargo
airline freight lift in order to serve the needs of his shipper customers. While
passengers may want to travel when they are awake—in the daytime—most air
freight needs to travel when people are asleep in order to be there when they
wake up. Freight in large part then must travel by night.
"Indeed, the massive erosion of overnight all-cargo service by the scheduled,

certificated carriers on which the forwarder principally depends has become so
serious and threatens to become even so much more critical than an expedited
grant through the exemption process, pending a hearing on a certificate appli-
cation, may be an absolute requisite. It may well be the only feasible, and cer-
tainly it would be the most expeditious, way of filling the deep void that the
scheduled, combination carriers have consciously created in the overnight freight
life. Mr. Louis P. Haffer, Executive Vice President and Counsel—Air Freight
Forwarders Association."
11. (b) Scheduled carriers growth in available ton miles of air cargo

service over the last 12 years has been dramatic with volume increases in vir-
tually every year except for slight dips in 1974 and 1975. (See Attachment E)
This cargo capacity of almost 18 billion available ton miles continues its growth
in 1976.

FEDERAL EXPRESS REBUTTAL

The issue is not available ton miles which have grown dramatically due to the
introduction of large capacity belly bins in widebody aircraft (which are cur-
rently operating at very low load factors).
The issue should be available cargo capacity at prime time in markets through-

out the country.
The fact is that the availability of cargo service when and where the market

demands has actually been reduced in the last 12 years.
Since 1972, all airline departures have declined marginally. However, all cargo

flights have declined dramatically, from 84,751 in 1972 to 66,664 in 1974.
Of course, the all-cargo capacity lost in prime time night flights has been

exceeded in volume by addition of wide bodies in daytime combination flights.
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In 1975, the airlines carried 2.68 billion revenue ton miles. The 18 billion

available ton miles quoted by the ATA results in a load factor of just 15 percent.

11. Issue.—(c) Expanded cargo capability, resulting from the addition 
of

widebody air freighters and other aircraft, has offset reduction in the number

of QC, or quick change, aircraft which some carriers operated in volume a few

years ago on an experimental basis.

FEDERAL EXPRESS REBUTTAL

Again, the issue is not available capacity in total, but rather capacity available

in line with shipper's needs.
The Q.C. aircraft was an attempt to provide greater utilization for night-time

freighters by enabling them to operate during the day as passenger aircraft.

The advent of the wide body aircraft killed the Q.C. experiment, not the lack

of need for night-time lift.
11. Issue.—(d) While the airlines move less than 1 percent of the total tonnage

of U.S. freight, the goods transported in air freight represent 25 percent of the

total value of all shipments. This represents a substantial contribution to U.S.

commerce.
FEDERAL EXPRESS REBUTTAL

Federal Express would certainly agree with this contention.
It is all the more reason for the Congress to move quickly and positively to

enable this important sector of the economy to enjoy improved service.

12. Issue.—"From a high of some 50 points receiving all-cargo service shortly

after World War II . . . only 21 domestic airports receive all-cargo service."

Answer.—Wrong—forty-seven (47) airports are served by the scheduled air-

lines with all-cargo service today; 653 airports are served with all-cargo and

combination aircraft.
FEDERAL EXPRESS REBUTTAL

In reviewing Civil Aeronautics Board statistics (Airport Activity Statistics)

from 1972 through 1975 for all cargo departures in the United States, some very

distressing trends have appeared. First, all-cargo service is no longer available

to or from nine airport cities: Washington, D.C., Pittsburgh, Louisville, Cincin-

nati, Nashville, Greensboro, Tampa, Huntsville, and Omaha.
Service to Memphis was recently reinstituted during August of this year.
Secondly, there are numerous cities such as Miami, Hartford, Denver, New

Orleans, Newark, Cleveland, Charlotte, that have had their all-cargo scheduled

departures decreased by 50 percent, or greater.
Lastly, and more importantly, the number of airports receiving all-cargo

service has decreased from 39 in 1971 to 24 in 1976, or a 38.5 percent decrease
in service. This clearly points out that there are not 47 airports receiving all-
cargo service as stated by the ATA.
13. Issue.—"Federal Express services are cheaper than competitors."
Answer.—This is incorrect. Air parcel post rates are much lower than Federal

Express. Airport-to-airport small package over-the-counter rates of the scheduled
airlines for shipments in the 30-to-50-pound range are lower than Federal Express.
Airline priority air freight and regular air freight rates for all shipments above
30 pounds are lower. Some freight forwarder rates are lower. See Attachment
F for a table for "Rate Comparison" for a 30-pound shipment.

FEDERAL EXPRESS REBUTTAL

This ATA contention is simply a gross misrepresentation of the facts.
Air Parcel Post is not air freight and does not provide the service level

required by air freight shippers.
Over-the-counter airline small parcel services to not include pick-up and

delivery.
The cost of moving a 30-lb. package door-to-door from Los Angeles to New

York: FEC—PI, $43.08: FEC—SAS, $25.20; Airline counter-to-counter, $49.15.
In any case, Federal Express' traffic averages only 14 lbs. per shipment. Uom-

parisons at heavier weights are misleading.
14. lssue.—"Federal Express Public Service Goals"—"hold or reduce rates."
Answer.—A little-discussed fact about Federal Express growth (aside from

Is coincidence with the demise of Railway Express Agency) is its history of
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attracting business with exceptionally low non-competitive rates followed by a
succession of rate increases. Since 1973 when Federal Express began, its rates
on its prime service "Priority One" have doubled.

FEDERAL EXPRESS REBUTTAL

From 1970 to 1975 the airlines increased their rates by 26.5% and the for-
warders increased theirs by 85.4%.
Recently the airlines have filed for even larger increases. United has raised

prices 24 percent in the last 16 months and has recently filed for another increase tl
of 10 percent, citing the DAFRI case, where the administrative law judge rec-
ommended airline increases of 38.8 percent.

15. Issue.—Diversion—"Over 30 percent of its traffic has been generated by
virtue of its unique service."
Answer.—This means 70 percent of Federal Express traffic, representing mil-

lions of dollars of revenue, has been diverted from the scheduled carriers.
Such diversion weakens the capability of the scheduled air carriers to main-

tain and expand their fleet of passenger and cargo aircraft dedicated to military
call-up as part of the Civil Reserve Air Fleet.
Such aircraft, particularly all-cargo or convertible aircraft, provide an emer-

gency cargo capability heavily depended upon by the military according to General
Paul K. Carlton, Commander of the Military Airlift Command, in testimony before
the House Armed Services Committee earlier this year.

FEDERAL EXPRESS REBUTTAL

The ATA shows its true purpose in opposing beneficial legislation in this
statement.
The protection of the public appears to be of no consequence to ATA.
The concept of free enterprise and American competition has no place in this

world of protected revenue, lack of price competition, and where the very word
"competition" has been replaced with the evil-sounding euphemism "diversion".
The 30 percent of traffic we claim to have generated was diverted from other

carriers, or warehouse operations, as well.
Every day the airlines attempt to divert traffic from the railroads.
Does the cataclysmic failure of the railroad industry owe its demise to the

airline industry? If so, perhaps the airlines should be forced to give up this busi-
ness and return it to its rightful owners.



219

Dear Air Freight Customer:

Federal Express Corporat,un
AMF Box 30167
Memphis, Tennessee 38130

901 365-3600

As you probably know, Federal Express has been fighting for nearly a year

to win government approval to operate larger, more productive, airline type jets.

We have asked many of you to support us in this effort to create a more efficient

air express system. At the risk of wearing out your patience in this final letter,

we are asking you to help us once more, and to spend one or two minutes of your

time in the interests of improving priority air service to shippers and consignees 

across the U. S. 

Let me explain. As an "air taxi", Federal Express is limited to small jets

carrying a maximum of 7,500 lbs of freight. In many of our larger markets

customer demand exceeds this limitation many times over. The result is that in

cities like Los Angeles, Chicago, New York, Boston and many others, we are flying

as many as five of our small airplanes each day, virtually in formation, to carry

the freight. Replacing these multiple flights with single flights of larger air-

line cargo jets (like DC-9's or Boeing 727's) we could save millions of gallons

of fuel, thousands of manhours and millions of dollars each year.

These savings would be passed on to our customers, and the smaller airplanes

released from these markets would be used to open dozens of cities across the

U. S. which now receive little or no scheduled all cargo service.

This simple action, which would benefit both Federal Express

and tens of thousands of air shippers and consignees, is meeting

total opposition from the established air carriers, whose Washington

lobbyists are telling Congress that the current airline air freight

system is perfectly adequate to serve the needs of the country's

shippers. Yet hundreds of shippers have told us that the airlines

are not meeting their needs, that flights have been cut back, that

night time all cargo service has been severely curtailed and that

many smaller communities across the U. S. are no longer receiving

adequate air freight service.

Even the air freight forwarders have supported Federal Express,

claiming the airlines are no longer supplying adequate overnight

service to satisfy their customers.

We believe Federal Express has filled a gap in the air freight system by providing

low cost, door-to-door, air express service across the country. Yet the established

airlines are telling Congress that their customers are perfectly satisfied with the

status quo....that shippers are indeed content to live with daytime belly space in
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passenger airplanes, that many shippers can wait 48 hours or more for delivery,
that the majority of air shippers do not need pick up and delivery service, and
that the vast majority of shipments are moving between the top 25 markets where
the airline's heavy passenger routes are concentrated.

We disagree!

And we believe you do, too:

But we have to convince Congress. The legislators in Washington want to

help Federal Express, and other airlines with similar desires, but only if this 

action is in the public interest. We believe your needs are consistent with the

services we are offering. And most importantly, we believe the planned expansion

and cost reductions in our system are in the public interest as well as our own.

If you agree, please spend just three minutes and fill out
the very brief questionnaire attached to this letter. Please note
that this questionnaire does not require you to vote for or against

Federal Express. The purpose of the questionnaire is simply to 
inform Congress of your needs as an air freight shipper. 

You will note there are three copies of the questionnaire.

One is addressed to the Chairman of the House Aviation Sub-

committee, another is addressed to the Chairman of the Senate

Aviation Subcommittee and the third is addressed to Federal
Express for our files. Just fill out the post paid questionnaires

and drop in the mail.

We hope you will find the time and patience to complete and mail these surveys.

Your opinion will be highly useful to the House and Senate in deciding the public

benefits of encouraging the further development of new and innovative air express

services.

And we want to thank you for standing up and making your opinions a matter of

record.

We deeply appreciate your interest.

Sincerely,

Frederick W. Smith
Chairman

enclosures

P. S. The current session of Congress is rapidly drawing to a close. May

I urge you to get your questionnaires in the return mail, today if

possible. Thank you.
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Congressman Glenn M. Anderson
Chairman, House Aviation Subcommittee

1230 Longworth House Office Building
Washington, D. C. 20515

Dear Congressman Anderson:

Adequate air freight service is a necessary part of my
company's business. As such, my requirements are
as follows:
1. For the majority of my air freight shipments I want:

0 Next morning delivery.
LII Next day delivery.
El Two day delivery.
LII Three or more day delivery.

2. For the majority of my air freight shipments I want:

0 Service to just the top 25 markets.
LI Service to many markets, large and small, across
the U. S.

3. For the majority of my air freight shipments I want

pick up service at the shipping location:

Yes  No 

4. For the majority of my air freight shipments I want

delivery service at the receiving location.

Yes   No

Name 

Title 

Company 

City State 

Additional Comments:_

coAILY TO 
ASSEMBLEusA 93.

78-255 0 - 76 - 15
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Senator Howard W. Cannon
Chairman, Senate Aviation Subcommittee
259 Russell Senate Office Building
Washington, D. C. 20510

Dear Senator Cannon,

Adequate air freight service is a necessary part of my
company's business. As such, my requirements are
as follows:

1. For the majority of my air freight shipments I want:

El Next morning delivery.
D Next day delivery.
El Two day delivery.
EJ Three or more day delivery.

2. For the majority of my air freight shipments I want:

Ei Service to just the top 25 markets.
D Service to many markets, large and small, across
the U. S.

3. For the majority of my air freight shipments I want
pick up service at the shipping location:

Yes  No 

4. For the majority of my air freight shipments I want
delivery service at the receiving location.

Yes  No

Name 

Title 

Company 

City State 

Additional Comments. 
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First Class
Permit No. 895
Memphis, TN

Business Reply Mail No postage stamp necessary if mailed in the United States

Postage will be paid by
Frederick W. Smith
Chairman
Federal Express Corporation
P.O. Box 30167
Memphis, TN 38130

Dear Mr. Smith:

Adequate air freight service is a necessary part of my
company's business. As such, my requirements are
as follows:
1. For the majority of my air freight shipments I want:

El Next morning delivery.
0 Next day delivery.
0 Two day delivery.
El Three or more day delivery.

2. For the majority of my air freight shipments I want:
CI Service to just the top 25 markets.
El Service to many markets, large and small, across
the U. S.

3. For the majority of my air freight shipments I want
pick up service at the shipping location:
Yes  No 

4. For the majority of my air freight shipments I want
delivery service at the receiving location.
Yes  No 

Name 
Title 
Company 
City State 

Additional Comments. 
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DOCKET 28354 ORDER 75-12-38

+ UNITED STATES OF AMERICA
CIVIL AERONAUTICS BOARD

WASHINGTON, D C
unr3111111111mossassamoosimastnamissassosissitNualsosainilaleMONIIMIHMIISISSISEISIIIMSWINN

FEDERAL EXPRESS CORPORATION,
EXEMPTION

DOCKET 28354

Order 75-12-38
Adopted by the Civil Aeronautics Board

at its office in Washington, D.C.
on the 8th day of December, 1975

Application of Federal Express Corporation for an exemption from section 401 of the
Federal Aviation Act of 1958, as amended, and Part 298 of the Economic Regulations

ORDER DENYING EXEMPTION

On September 26, 1975, Federal Express Corporation filed an
application for an exemption from section 401 of the Federal Aviation
Act of 1958, as amended, and Part 298 of the Board's Economic
Regulations to the extent necessary to permit Federal Express to
operate five DC-9-15 all-cargo aircraft in scheduled operations.' In sup-
port of its application, Federal Express alleges, inter alia: that its
operations are limited in extent by reason of its highly specialized
transportation service and its size measured in revenues or tonnage;
that its operations are affected by unusual circumstances by reason of
its unique radial hub-and-spokes operation, its unusually rapid traffic
growth, and its cargo-only specialization as a Part 298 carrier; and that
a certificate proceeding would be an undue burden because of the
lengthy time required for certification proceedings, the dispropor-
tionate cost compared to the revenue potential, and the financial
jeopardy it would cause Federal Express. The carrier further contends
that grant of the requested exemption is in the public interest (1) to
avoid the excessive fuel consumption required by multiple wing-to-wing
small-aircraft operations necessary to accommodate present and pro-
jected package volumes; (2) to permit greater cost efficiency; (3) to
avoid air traffic congestion and environmental impact; and (4) to per-
mit service improvements.
The U.S. Departments of Commerce, Justice, and Transportation

filed answers in support of the application, citing the significant public
benefits to be derived by the further development of Federal Express'
innovative, high-quality service and the minimal adverse impact grant
of the exemption would have on other carriers and forwarders.
Answers in opposition were filed by 16 certificated carriers,' the

1 On Oct. 2, 1975, the carrier filed amendment no. 1 adding an "Environmental

Representation" to the application. Subsequently, the carrier was requested by the Direc-

tor, Bureau of Operating Rights, in a letter dated Oct. 10, 1975, to furnish data from a

Noise Screening Test and Pollutants Screening Test for operations at Memphis, Tenn.

The carrier complied with this request in a letter dated Oct. 29, 1975.

Airlift International, Inc., Allegheny Airlines, Inc., American Airlines. Inc., Braniff

Airways, Inc., Delta Air Lines, Inc., Eastern Air Lines, Inc., Flying Tiger Line Inc., Fron-

tier Airlines, Inc., North Central Airlines, Inc., Northwest Airlines, Inc., Ozark Air Lines,

Inc., Saturn Airways, Inc., Seaboard World Airlines, Inc., Southern Airways, Inc., Trans

World Airlines, Inc., and United Air Lines, Inc.
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Railway and Airlines Clerks Association, the Creditors Committee of
REA Express, Inc., REA Express,' and the Air Freight Forwarders
Association. The opposition of these parties generally follows one or
more of the following lines: (1) that the Board cannot legally grant the
relief sought under section 416(b) of the Act because Federal Express'
operations are neither limited in extent nor affected by unusual cir-
cumstances and because a certificate proceeding would not be an undue
burden upon a carrier the size of Federal Express; (2) that a request for
operating authority of this magnitude requires the full evidentiary hear-
ing of a certificate proceeding; (3) that Federal Express, as a Part 298
carrier not subject to tariff filings, would be in direct competition with
carriers and air freight forwarders subject to rate regulations; and (4)
that grant of the exemption would result in substantial diversion from
other carriers and air freight forwarders.
Emery Air Freight Corporation filed an answer not in opposition to

the application but requesting the Board to impose certain restrictions
if it grants the exemption.

Federal Express filed a consolidated reply to the answers.
Upon consideration of the pleadings and all the relevant facts, we

have concluded that Federal Express' proposal is not appropriate for
grant under the exemption provisions of section 416 of the Act. It is well
established that the Act contemplates a basic framework of certificated
air service. Federal Express' proposal involves the use of five DC-9-15
aircraft, each having a maximum payload of over 24,000 pounds, to be
operated on routings serving 10 major airports across the country and
transporting freight in numerous major markets now served by cer-
tificated air carriers.4 The large traffic growth which has been ex-
perienced by the carrier is a result of its marketing efforts and expanded
service, and it appears that such growth trends are likely to continue so
that the carrier's operations will expand even further in the future. In
our view, the certification process is the only appropriate means of ap-
praising the type of long-term authorization of large-scale jet cargo

In addition to requesting denial of the exemption application, REA Express and the

Creditors Committee of REA Express both urge that in the alternative, the Board con-

solidate Federal Express' application with, inter alia, docket 26238 (Inter-Carrier
Discussions Concerning Priority Air Cargo Service). On Nov. 6, 1975, REA Express filed a

motion for cross-examination with respect to certain matters set forth in the Federal Ex-

press application. Federal Express has filed a contingent answer to the REA motion. In

view of our disposition of the exemption application, these various motions will be dis-

missed as moot.
° In granting large-aircraft exemptions to air taxi operators, the Board has been careful

to insure that such exempted operations would not be likely to have a significant impact

on certificated carriers in the market. Indeed, the Board has often refused to grant exemp-

tions in markets served by certificated carriers even though the proposed operations were

much more limited than those envisioned here. See, e.g., orders 74-2-44, Feb. 13, 1974;

74-7-107, July 24, 1974; 74-7-142, July 30, 1974; 75-4-61, Apr. 11, 1975; and 75-7-1, July

1, 1975. Thus, aside from the statutory limitations of the Board's exemption powers, we

would not be prepared to conclude on the basis of contested pleadings that Federal Ex-

press' operations would not have a significant impact on certificated carriers and air

freight forwarders.



226

3

operations in major markets which Federal Express contemplates.'
Under these circumstances, we cannot find that enforcement of the
provisions of section 401 of the Act would be contrary to the public in-
terest.
We would stress, in this regard, that it is by no means our intent to

discourage the entry or growth of new cargo carriers or to impede the in-
troduction of innovative services in the air transportation system. Our
holding here is merely that in the circumstances of this case, the
authority requested is more appropriately a matter for examination un-
der the normal certification procedures of section 401 of the Act. In this
regard, the Board stands ready to give prompt and careful considera-
tion to any appropriate application that might be filed by Federal Ex-
press pursuant to section 401 of the Act.'

ACCORDINGLY, T Is ORDERED THAT:
1. The application of Federal Express Corporation in docket 28354 be

and it hereby is denied;
2. The motions of REA Express, Inc., and the Creditors Committee

of REA Express for consolidation of the application in docket 28354
with various other dockets be and they hereby are dismissed; and

3. The motions of REA Express, Inc., for leave to file an unauthor-
ized document and for cross-examination be and they hereby are dis-
missed.

By the Civil Aeronautics Board:

EDWIN Z. HOLLAND

Secretary
(SEAL)

We have considered the contention of the Department of Commerce that the weight
limitations of Part 298 of the Board's Regulations were intended primarily for passenger
rather than freight operations. However, Part 298 contains no such distinction, and we are
not prepared in this proceeding to establish exceptions to the weight limitations for small-
package freight operations, particularly on the basis of contested pleadings.
6 In its reply, Federal Express has proposed an alternative procedure whereby the

Board would institute an investigation into this matter, granting an interim large-aircraft
exemption pendente lite. In view of our conclusion that exemption authority would be in-
appropriate in this instance, we would not be predisposed to grant such authority even on
an interim basis. However, in any future certification proceedings involving Federal Ex-
press, the carrier would not be foreclosed from presenting evidence and arguing on the
basis of an evidentiary record that exemption relief is more appropriate.

4
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STATEMENT

OF

THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE

TO THE

SUBCOMMITTEE ON AVIATION OF THE
HOUSE PUBLIC WORKS COMMITTEE

U. S. HOUSE OF REPRESENTATIVES

ON

H.R; 14623, AND PROPOSALS TO
CHANGE CIVIL AERONAUTICS BOARD POWERS

WITH RESPECT TO AIR FREIGHT

SEPTEMBER 1, 1976

The National Industrial Traffic League submits this statement with respect to
HR. 14623, to broaden the power of the Civil Aeronautics Board to grant relief by ex-
emption from the certification requirements of the Federal Aviation Act to facilitate
the provision of all-cargo air service, and with respect to proposals to change the CAB
powers with respect to air freight.

The National Industrial Traffic League is the only national shipper organization
consisting of all types of shippers geographically, large, medium and small, using all
modes of transportation and shipping all types of commodities. Included in the
League's 1800 members are chambers of commerce, boards of trade, ports, shippers
associations, and other entities concerned with rates, traffic and transportation services
of all modes Carriers are not eligible for membership in the League.

The League's primary concern is to provide for the nation and all its shippers a
sound, efficient, well-managed transportation system, privately owned and operated.

On July 19, 1976, the League issued its statement urging Congress to promptly
enact legislation to provide regulatory reform for air transportation.

The League urged Congress to give recognition to the principle that air freight
has reached a state in its growth which requires that it be recognized and regulated sep-
arate and apart from the passenger mode.
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The League noted that under the present system the public is not well-served:

— when regulation impedes competition among existing carriers,
— when innovations in rate making are discouraged or prevented,
when freight rates of individual carriers are required to be held at "industry"
levels which have been established by regulatory fiat,

— when freight rates are required to be maintained at levels necessary to satisfy

the economic requirements of the less efficient carriers,
— when regulators substitute their judgment for that of carriers in competitive

situations requiring management decisions,
— when regulatory determinations are long delayed and litigation is extended

indefinitely,
— when shippers and passengers are denied the opportunity to participate in the

formulation of tariff provisions which thereafter by action of the law become

inviolate terms of their contracts of carriage, and
— when access to regulatory agenices is made difficult or economically impracti-

cal due to costly and time-consuming procedural requirements.

The League urged the enactment of the following changes, which would be appli-

cable to air freight transportation:

relax, liberalize and speed up certification of entry, and the removal of re-

strictions on existing carriers;

freedom to experiment with rate and service innovations; reduce time-lag;
and to allow greater pricing flexibility;

a new Declaration of Policy to "encourage competition" and "reduce

economic regulation of transportation industry to the minimum consistent

with the public interest"; and

procedural changes to expedite hearings and decision-making; place greater

reliance on rulemaking; and give shippers the opportunity to more fully

participate and contribute to the regulatory process, and obtain timely
redress for grievances

The League statement made clear that while the League favors the placement of

greater reliance on competition among carriers, it does not favor relaxation of regula-

tory control to the point where shippers are without a forum other than judicial to

which they can look for relief and redress of their grievances

League members do not support no-suspend zones; the scrapping of the existing

air transportation regulatory system; or the continuation of antitrust immunity for col-

lective ratemaking without provision for shipper participation.

At the 1972 Annual Meeting of the League, the members approved a statement of

views with respect to improvements in air transportation, stating that "unless there is

a radical revision of thinking and philosophies as to the proper role of shippers in these

areas, the full potential of air cargo and the benefits of shippers therefrom will not be

realized "

41
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H.R. 14623 would amend Section 416 of the Federal Aviation Act 1958, to add

a further proviso that nothing in that section shall prevent the Board from granting an

exemption so as to authorize the conduct of all-cargo operations in interstate air trans-

portation, pending consideration of an application for initial certification, if the Board

finds that the issuance of such exemption "is in the public interest."

During the Senate hearings on a similar bill, S. 3684, CAB Chairman, John E.

Robson, supported the bill as "a step in the right direction"; but urged Congress to

consider two modifications. The first modification was to extend the exemption sec-

tion to applications for new all-cargo service by existing certificated air carriers as well

as by new entrants. The second modification was to delete the pendente lite condition

on the exemption. Chairman Robson's statement noted that these modifications

would improve the bill: "by enabling the Board to exempt all-cargo carriers from cer-

tifiation and rate provisions of the Act. However, the current statute contemplates

a certificated system so the Board would not have unfettered authority to exempt

cargo service."

The CAB modifications, and H.R. 14623 raise three questions:

(1) Should the CAB be granted authority to permit the conduct of all-
cargo operations, pending consideration of an application by a new entrant
or existing certificated carrier if the Board finds it in the public interest;
(2) Should the CAB be granted broader exemption powers over all-cargo
entry and rates under Section 416, and if so, under what conditions, stan-
dards, and procedures; and
(3) Should the CAB be granted authority to exempt all air-cargo regula-
tion, and if so, under what conditions, standards, and procedures.

The League supports the liberalization of entry into all-cargo operations, and the

reduction of time-lag in proceedings. Under League Policy E-1, the League specifically

favors legislative time limits being established on appliations for operating authority,

and 60 days after close of hearings, applicant being allowed to haul pending a decision,

and to use the fact of satisfactory performance in the interim as evidence in an appeal

from any adverse decision rendered later. League policies previously mentioned

support liberalization of entry for all carriers, both new entrants and existing certifi-

cated carriers seeking extensions or additional authority.

Thus, the League supports H.R. 14623, with the first modification suggested by

the Board, that the Board be authorized to exempt both new entrants and existing cer-

tificated air carriers, pending application for certification.
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Second, for a number of years the League members have voted to support com-

parable legislation to amend the Interstate Commerce Act to authorize the ICC to ex-

empt certain segments of surface transportation from all or part of the regulatory re-

quirements of the Interstate Commerce Act, after notice and reasonable opportunity

for hearing, in accordance with the National Transportation Policy and where such ex-

emption serves the public interest.

In the present Congress, such a bill was introduced at the request of the ICC as

S. 2456.

The Railroad Revitalization and Regulatory Reform Act of 1976, P. L. 94-210,

which was the subject of extensive hearings and consideration contains the following

provision in Section 207:

EXEMPTIONS FROM INTERSTATE COMMERCE ACT

Sec. 207. Paragraph (1) of section 12 of the Interstate Commerce Act
(49 U.S.C. 12(1)) is amended by inserting "(a)" immediately before "The
Commission" and by adding at the end thereof the following new sub-
division:

"(b) Whenever the Commission determines, upon petition by the
Secretary or an interested party or upon its own initiative, in matter re-
lating to a common carrier by railroad subject to this part, after notice and
reasonable opportunity for a hearing, that the application of the provisions
of this part (i) to any person or class of persons, or (ii) to any services or
transactions by reason of the limited scope of such services or transactions,
is not necessary to effectuate the national transportation policy declared in
this Act, would be an undue burden on such person or class of persons or
on interstate and foreign commerce, and would serve little or no useful
public purpose, it shall, by order, exempt such persons, class of persons,
services, or transactions from such provisions to the extent and for such
period of time as may be specified in such order The Commission may, by
order, revoke any such exemption whenever it finds, after notice and rea-
sonable opportunity for a hearing, that the application of the provisions of
this part to the exempted person, class of persons, services, or transactions,
to the extent specified in such order, is necessary to effectuate the national
transportation policy declared in this Act and to achieve effective regula-
tion by the Commission, and would serve a useful public purpose,"

The League strongly supported this provision, and agrees with the following state-

ment contained in the Report of the Senate Commerce Committee on this bill (S.

2718, Report No. 94-499, November 26, 1975), page 53: (1

CC. . . the power to exempt from regulation in whole or in part will enable
the Commission to commit its limited resources in areas where they are
most needed, by enabling it to deregulate those areas which have no sig-
nificant bearing on the overall regulatory scheme."



231

-5-

The ICC request bill, S. 2456, and Section 207 of P. L. 94-210, both contain

limitations on the exemption power, including notice and a reasonable opportunity for

a hearing; a consideration of the national transortation policy (declaration of policy);

and whether the exemption would serve the public interest. The League supports such

conditions, standards, and procedures on the exemption power, with the understanding

that the League favors a change in the Declaration of Policy as stated above.

Thus, the League supports the second Board modification that it be granted a

broader exemption power with respect to air-cargo carriers, by the elimination of the

pendente lite restriction. However, the League supports the conditions, standards, and

procedural requirements on such broader exemption similar to those incorporated in

the grant of authority to the ICC. The League does not support Congress granting un-

fettered authority in the Board to exempt air-cargo service.

Third, the League supports the enactment by Congress of legislation to relax,

liberalize, and speed up certification of air-cargo operations; to liberalize restrictions on

air cargo and small aircraft operations; and to place greater reliance on competitive

market forces. But, the League does not favor Congress enacting a relaxation of regu-

latory control of air cargo to the point where shippers are without a forum other than

judicial to which they can look for relief and redress of their grievances.

In conclusion, the League supports enactment of H.R. 14523, and the CAB mod-

ifications to the extent they treat new entrants and existing certificated carriers alike

under exemption powers, and eliminate the pendente lite restriction. The League does

not support the grant by Congress of unfettered authority in the Board to exempt air-

cargo service. Instead, the League urges Congress to promptly enact regulatory reforms

for air cargo, including relaxation and liberalization of entry and restrictions on exist-

ing carriers and small aircraft operations.

Washington, D.C.

•
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AIRLIFT INTERNATIONAL, INC.,
Miami, Fla., August 31, 1976.

Re H.R. 14623.
Hon. GLENN M. ANDERSON,
Chairman, Aviation Subcommittee, U.S. House of Representatives, Washington,

D.C.
DEAR CONGRESSMAN ANDERSON: Heretofore 011 August 3, 1976, Mr. Robert W.

Prescott, President and Chief Executive Officer of The Flying Tigers, testified

before the Aviation Subcommittee on the Commerce Committee of the U.S.
Senate. In his statement before the Senate subcommittee, Mr. Prescott was
authorized to and did indicate the concurrence therein by Airlift International,

Inc., a certificated scheduled all-cargo carrier.
In his statement to be presented to your committee on September 1, 1976,

there is much with which we agree, but in order to give you and your committee
a broader view of the U.S. domestic all-cargo industry, I feel the necessity for
submitting this letter supplementing the statements of Mr. Prescott.

Airlift is, of the three currently certificated all-cargo carriers, the smallest,
most financially vulnerable and most adversely affected by the proposed legisla-
tion. For all of its existence, Airlift has, with the exception of a route to Puerto

Rico, been confined to a totally domestic operation. Such operations have been

rendered unprofitable largely by an antiquated rate structure and related regula-

tions harking back to and adequate only (if ever) for the pioneer days of the

DC-3.
For example, all-cargo carriers are required to provide, service to all points

on their systems or seek Board approval to suspend such service. The com-

bination carriers may provide all-cargo service in any markets on their system,
but such operations are permissive. Thus, the combination carriers float in and
out of markets as management discretion, equipment availability and passenger
service trends dictate. In most cases where all-cargo carriers seek to initiate new

service to meet a proven market need, the Board has refused on the basis that

one or more combination carriers are capable of providing the service under

their existing authority. The Board has ignored the fact that such capability
is often not used or is used only during the pendency of hearings looking toward
the entry of an all-cargo carrier.
With reference to the Board's rate making policy, it should be noted that

only in air transportation has the regulator steadfastly refused to allow vehicle

lead rates and discounts for high volume movements. Thus, today a shipper
has available for use rates for varying size containers, but the cost to him is
the same if he fills one or a thousand.

It should also be mentioned as a further example of regulatory inequity
that of the scheduled carriers, only the all-cargo carriers are without a procedure
for expeditious processing of applications for route flexibility modifications.
In this regulatory environment, all domestic all-cargo, operations have been

marginal. However, the international operations of Flying Tiger and Sea-

board World and the passenger operations of the combination carriers have in

effect subsidized the all-cargo operations of these carriers. Airlift, on the other

hand, without benefit of either has had to make its way on its domestic opera-

tions alone. This lack of international operations accounts for its relatively

smaller size and extreme vulnerability. In effect, it has no protected markets.

Thus, the entry of an affluent, unregulated competitor with free access to all of

its markets will of necessity impose upon Airlift economic burdens beyond its

power to withstand.
In the past, the regulatory policy of the Board toward all-cargo carriers has

been one of "benign neglect." In its seeming rush to deregulation, it would

appear that the Congress is adopting a similar policy in that it would use the

all-cargo industry as a testing ground for marketing theories based on studies of

passenger service only. Not a single reason heretofore advanced for deregulation

of the air transportation industry would be applicable to the all-cargo industry,

yet without benefit of any in depth studies, it appears to have been selected as the

first area for experimentation.
'Airlift, for all of the reasons set forth herein, opposes adoption of S. 3684 and

H.R. 14623 and respectfully requests that before any action is taken, the Congress

consider an approach less discriminatory in its impact on existing certificated

carriers.
Sincerely yours,

JAMES LAWRENCE SMITH,
Vice President, Regulatory Affairs.

•
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STATEMENT OF ROBERT 0. WESTON, PRESIDENT, AIR FREIGHT MOTOR CARRIERS
'CONFERENCE

My name is Robert 0. Weston. I am President of Weston Trucking Co.,
Encinitas, California, and also President of the Air Freight Motor Carriers
Conference of Washington, D.C., hereinafter referred to as AFMOC. My state-
ment is on behalf of AFMCC.
The Conference is a national trade association. Its membership is composed

of motor carriers who specialize in the handling of air freight for the certificated
air carriers, both combination (passenger/cargo), and all cargo carriers. We also
perform a similar service for air freight forwarders and air commuters, including
Federal Express. Our operation consists basically of three functions:

1(1) Within the air terminal zone, an area roughly within 25 miles of the
airport or airport city limits, under an exemption from the Interstate Commerce
Act for traffic defined as "incidental to air";
(2) Beyond the air terminal area under certificates of public convenience and

necessity as granted by the Interstate Commerce Commission, which in most
cases specifically restrict the transportation to that freight having a prior or
subsequent movement by air; and
(3) Between airports in substitute for air service, in instances where for

specific reasons shipments are routed via truck in lieu of adequate airlift.
The air freight motor carrier specialist is an integral part of the national

air freight network. He provides service within the air terminal area pursuant
to contracts with Air Cargo, Inc., the airlines' subsidiary responsible for arrang-
ing ground service for the airlines; and beyond this area has established interline
agreements with the airlines. We participate in the airlines' tariffs filed with the
Civil Aeronautics Board and the Interstate Commerce Commission for joint rates
and liability on door to door traffic. We also have equipment interchange agree-
ments with the airlines. All in all, the air freight motor carrier is a totally
intermodal, integrated partnership on a nationwide basis.
Any legislation that will tend to weaken the total air freight network will

harm the air freight motor carrier. The certificated air carriers, as represented
by the Air Transport Association of America, have expressed their concern with
H.R. 14623 through the statement of Mr. Leo Seybold, Vice President of Federal
Affairs. The members of AFMCC support his statement. The all cargo carrier,
Flying Tiger, has also expre.3sed its concern with H.R. 14623 through the state-
ment of Mr. Robert Prescott, President, Flying Tiger. AFMCC wholeheartedly
supports his position.
We are very much concerned that the granting of an exemption as proposed by

this Bill, in allowing for new operations both in size of aircraft and market areas
by Federal Express, or any other party interested in getting into the air freight
business, will dilute traffic of the certificated air carriers, both combination and
all cargo; and concomitantly reduce the volume of freight available for pickup
and delivery by the motor carriers serving the certificated air carriers. Neither
the airlines nor the trucking companies can afford any reduction in their revenues.
Adequate income is required to continue to provide a level of service consistent
with the demands of the shipping and receiving public—both in the large cities and
in the small communities.
In addition, we interpret this specific legislation as a method of providing open

free entry. Such a move will only eliminate the value of the operating certificates
now in use ... both by the airlines and the trucking companies certificated by the
Interstate Commerce Commission. Any dilution of revenue resulting from non-
competitive diversion of traffic enjoyed by the certificated airlines and motor
carriers will reflect substantially in the investment, not only in our certificates,
but in rolling stock, material handling equipment, terminal facilities and last, but
not least, our labor obligations.
The members of AFMCC who have been granted certificates from the Interstate

Commerce Commission are well aware of the efforts involved in obtaining operat-
ing authority, bat recognize the need for this procedure in order to maintain a well
balanced transportation system. It is our position if any carrier feels there is a
need for a service accommodation by the public that they be required to follow
the existing procedures and prove there is a need for public convenience and neces-
sity just as we have been required to do.
In conclusion, I would like to express my appreciation to the Committee for

allowing us the opportunity to express our feelings.
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CAB RESPONSE TO REPRESENTATIVE GOLDWATER REGARDING
STATUS OF APPLICATIONS FOR ALL-CARGO AUTHORITY

DOCKET 29237-AIA

Order 76-5-30-10 May 76 instituting the case and consolidating the following:

Alaska—Dockets 25295—Mar. 8, 73; 25296—Mar. 8, 73; 28587—Dec. 8, 75;

28588—Dec. 8, 75.
Saturn—Dockets 28730 and 28731—Jan. 7, 76.
Overseas—Dockets 28983 and 28984—Mar. 12, 76.

Other carriers request for consolidation:
TIA—Dockets 29337 and 29338—June 1, 76.
Southern—Docket 29332—May 28, 76.
Evergreen Intl—Dockets 29342 and 29343—June 1, 76.

World—Dockets 29344 and 29345—June 1, 76.
Zantop—Dockets 29244 and 29243—May 11, 76.
McCulloch—Docket 29523—June 15, 76.

Prehearing conference report released—Sept. 7, 1976.

Hearing has been postponed pending final action in the proposed merger be-

tween Overseas National and Alaska International.

DOCKET 28656-FLYING TIGER TRANSPACIFIC RENEWAL
 CA SE FILED; DEC. 18, 75

Other dockets consolidated into this case:
FTL—Dockets 24760—Sept. 15, 72; 24986—Dec. 7, 72; 25172—Jan. 30, 72.

Pan Am—Docket 28733—Jan. 7, 76.
Hearing 13-19 July 1976.
RD November 24, 1976.

DOCKET 29295-U.S.-LATIN AMERICAN ALL-CARGO SERVI
CE INVESTIGATION

Order 76-5-92—May 21, 1976 instituting the case.

Request for consolidation:
Airlift Int'l—Docket 26324—Jan. 17, 74.
American—Docket 29392—June 14, 76.
Southern—Docket 29397—June 14, 76.

Prehearing conference report released 13 October 1976.

Hearing scheduled for 8 March 1977.

DOCKET 23944-SUPPLEMENTAL RENEWAL PROC
EEDING

Order 71-10-126-27 Oct. 1971 instituting the case an
d consolidating the

following:
Capitol Int'l Airways—Dockets 22643—Oct. 12, 70; 2337

3—May 6, 71;

23374—May 6, 71.
Johnson Flying Svs—Dockets 22752—Nov. 13, 70; 234

20—May 20, 71.

McCulloch Int'l—Dockets 22756—Nov. 13, 70; 23367—May 4
, 71.

Modern Air Transport—Dockets, 22711—Nov. 4, 70; 233
65—May 4, 71.

Overseas National—Dockets 22722—Nov. 6, 70; 23435—
May 25, 71.

Purdue Airlines—Dockets 19549—Feb. 2, 68; 22757—Nov
. 13, 70; 23667—

July 28, 71.
Saturn Airways—Dockets 22744—Nov. 12, 70; 23388—

May 11, 71.

Southern Air Trans.—Dockets 22728—Nov. 9, 70; 2
3439—May 25, 71.

Standard—Dockets 22753—Nov. 13, 70; 23384  May 11, 71.

Trans Int'l Airlines—Dockets 22759—Nov. 13, 70; 
23383—May 11, 71.

Universal Airlines—Dockets 22739—Nov. 10, 70; 23453—
May 28, 70.

World Airways—Dockets 22723—Nov. 6, 70; 23425
—May 21, 71.

Overseas National—Docket 24041—Dec. 6, 71.

Air Transport—Docket 23796—Sept. 3, 71.

Basler—Dockets 23806 and 23807—Sept. 8, 71.

Purdue—Docket 24009—Nov. 23, 71.
Rich—Docket 23817—Sept. 10, 71.

RD sent to the President—June 1976.

VA
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DOCKET 29408-PACIFIC AMERICAN AIRLINES; FILED 6-15-76

Pending—no action taken.
(App. for cert. to engage in interstate air transportation of persons and prop-

erty between the 50 states.)

DOCKET 30110-EVERGREEN INTERNATIONAL; FILED 11-23-76

DOCKET 30111-RICH INTERNATIONAL; FILED 11-23-76

0

Pending.

Pending.

_
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