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BLACK LUNG BENEFITS REFORM ACT OF 1975

TUESDAY, FEBRUARY 25, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS,

OF THE COMMITTEE ON EDUCATION AND LABOR
Washington,D.C.

The subcommittee met at 11:30 a.m., pursuant to notice, in room
2257, Rayburn House Office Building, Hon. John H. Dent (chair-
man of the subcommittee) presiding.
Members present: Representatives Dent, Perkins, Cornell, Simon,

Benitez, Ashbrook, and Erlenborn.
Staff members present: Robert E. Vagley, director and Edith C.

Baum, minority counsel for labor.
Mr. DENT. The committee will come to order.
This morning's hearing begins brief, but intensive consideration

of legislation to amend the black lung benefits provisions of the Fed-
eral Coal Mine Health and Safety Act.
In 1972 we amended the law to bring equity to benefit entitle-

ments and to ease the transition of payment responsibility from the
Federal Government to the coal industry. Our expectations have
been thwarted by administrative reliance on restrictive regulations,
and increasing inability to identify the last responsible operator.
We are attempting to take the Federal Government out of the

black lung compensation business since the States have refused to
pass any abling legislation for residual responsibility, and it has
become increasingly difficult to identify the last responsible operator.
All cases that are now pending and new applications that have been
made will therefore fall rather squarely upon the shoulders of the
taxpayers.
We have three major bills under consideration. H.R. 7 and H.R. 8,

are identical: the former introduced by Chairman Perkins, the latter
by myself and several cosponsors. H.R. 3333, introduced by Chairman
Perkins, has objectives similar to H.R. 7 and H.R. 8, but proposes
more liberal means by which to achieve those objectives. The primary
purpose of this legislation is to establish by statute certain standards
which will afford every fair advantage to miners and dependents to
qualify for benefits, and to create an industry-funded insurance pool
for benefit payments thereby releasing the Federal Government from
liability for all claims filed after December 31,1973.
Other provisions correct existing inequities relating to attorney's

fees, benefit offsets, and claim denials.
During the last Congress, through legislative and oversight hear-

ings, we produced a voluminous hearing record documenting claim

(1)



2

denials and administrative inequities in eligibility determinations.
Our bills seek to redress these injustices, and to extricate the Federal
Government from future responsibilities.
The hearing record we seek to produce at this set of hearings is

one centered on the specific provisions of the proposals, and not a
reiteration of past and present program abuses.
Without objection, the text of the bills will be inserted into the

record at this point.
[Text of H.R. 8 follows:]

[H.R. 8, 94th Cong., 1st sess.]

A BILL to revise the black lung benefits program to transfer the residual liability for
the payment of benefits under such program from the Federal government to the
coal industry, and for other purposes.

Be it enacted by the Senate and House of Representatives of the Uniited
states of America in, Congress assembled,

SHORT TITLE

SECTION 1. This Act may be cited as the "Black Lung Benefits Reform Act
of 1975".

COAL DUST ENVIRONMENTS

SEC. 2. Section 402 of the Federal Coal Mine Health and Safety Act of 1969
is amended by adding at the end thereof the following:
"(h) Employment in a coke oven area in which the level of coal dust in the

atmosphere is substantially equivalent to the level of coal dust prevailing in
the atmosphere of underground coal mines in the United States at the time
of the employment shall be deemect, for purposes of this title and entitlement
to benefits under this title, to be employment of a miner in an underground
coal mine.".

PRESUMPTIONS

SEC. 3. (a) Section 411(c) of the Federal Coal Mine Health and Safety Act
of 1969 is amended (1) by striking out the next to the last sentence of para-
graph (4), (2) by striking out "and" at the end of pa.fagarph (3), and by
striking out the period at the end of paragraph (4) and inserting " ; and (3)
by adding at the end thereof the following:

"(5) if a miner was employed for twenty-five years or more in one or
more underground coal mines there shall be a rebuttable presumption that
he is totally disabled due to pneumoconiosis, that his death was due to
pneumoconiosis, or that at the time of his death he was totally disabled
by pneumoconiosis, and such presumption may be rebutted only by the
negative result of a blood-gas study; and
"(6) if a miner was employed for thirty-five years or more in one or

more underground coal mines there shall be an irrebuttable presumption
that he is totally disabled due to pneumoconiosis, that his death was due
to pneumoconiosis, or that at the time of his death he was totally disabled
by pneumoconiosis.

The Secretary shall not apply all or a portion of any requirement in this
subsection that a miner work in an underground mine where he determines
that conditions of a miner's employment in a coal mine other than an under-
ground mine were substantially similar to conditions in an underground mine.".
(b) Section 421(b) (2) (c) of such Act is amended toy inserting before the

semicolon at the end thereof the following: ", except that such law need not
contain presumptions substantially equivalent to those provided under para-
graphs (5) and (6) of section 411(c)".
(c) Section 430 of such Act is amended by inserting ", (5), and (6)" aftet

"section 411 (c) (4)", and by striking out "whether a miner was employed at
least fifteen years or more" and inserting in lieu thereof the following: "the
period during which the miner was employed".

fto
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ATTORNEYS' FEES

SEC. 4. (a) Section 412(b) of the Federal Coal Mine Health and Safeby

Act of 1969 is amended by striking out "(b) Notwithstanding subsection (a)"

and inserting in lieu thereof "(b) (1) Notwithstanding subsection (a) and

subject to paragraph (2),".
(b) Section 412(b) of such Act is further amended by adding at the end

thereof the following:
"(2) In determining the amount by which benefit payments shall be reduced

under the first sentence of paragraph (1), the portion of any attorney's fees

paid for services rendered in respect of a claim under any of such State laws

for the same disability or death which exceeds the attorney's fees, which could

be allowed under the limitation imposed under section 413(h) if such claim

were male under this part, shall be considered a part of the payments received

by the miner or his widow, child, parent, brother, or sister under such State

laws.".
OFF-SET AGAINST WORKMEN'S COMPENSATION BENEFITS

SEC. 5. Section 412(b) of the Federal Coal Mine Health and Safety Act of

1969 is amended by inserting after "disability of the miner" the following:

"due to pneumoconiosis".

CURRENT EMPLOYMENT AS A BAR TO BENEFITS

SEC. 6. Section 413(b) of the Federal Coal Mine Health and Safety Act of
1969 is amended by inserting before the period at the end of the first sentence
the following: "or solely on the basis of employment as a miner".

APPEALS

SEC. 7. Section 413(b) of the Federal Coal Mine Health and Safety Act of
1969 is amended by inserting before the period at the end thereof the follow-

ing: ", except that a decision by an administrative laW judge in favor of a
claimant shall not be appealed or reviewed, except upon motion of the

claimant".
INDIVIDUAL NOTIFICATIONS

SEC. 8. Part B of Title IV of the Federal Coal Mine Health and Safety Act
of 1969 is amended by adding at the end thereof the following new section:
"Skc. 416. For the purposes of assuring that all individuals who are eligible

for benefits under this part are afforded an opportunity to apply for and, if
entitled thereto, to receive such benefits, the Secretary is diretced to undertake
a program to locate individuals who it is likely are eligible for such benefits
and have not filed a claim therefor. In particular he shall endeavor, in coopera-
tion with operators and the Department of the Interior, to ascertain the names
and current addresses of individuals having long periods of employment in
underground coal mining and, if such individuals are deceased, the names and
addresses of their widows, children, parents, brothers, and sisters. The Secre-
tary shall then directly, by mail, by personal visit by Department personnel,
or by other appropriate means, inform any such individuals (other than those
who have filed a claim for benefits under this part) of the possibility of their

eligibility for benefits, and offer them individualized assistance in preparing
their claims where it is appropriate that a claim be filed. Notwithstanding any
other provision of this part, a claim for benefits under part B, in the case of

a person who has been informed by the Secretary under the preceding sentence
of the possibility of their eligibility for benefits, shall, if filed within six months

of the date he was so informed, be considered on the same basis as if it had
been filed on June 30, 1973.".

CLAIMS FILED AFTER DECEMBER 31, 1973

SEC. 9. (a) Part C of the Federal Coal Mine Health and Safety Act of 1969
is amended by striking out sections 422, 423, and 424, and inserting in lieu
thereof the following:
"Skc. 422. (a) During any period after December 31, 1973, in which a

State workmen's compensation law is not included on the list published by the
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Secretary, the Secretary shall, in accordance with this part, and the regulations
promulgated by him under this part, make payments of benefits from the
Black Lung Disability Insurance Fund established by section 423 in respect
of total disability of any miner due to pneumoconiosis, and in respect of the
death of any miner whose death was due to pneumoconiosis or who at the
time of his death was totally disabled by pneumoconiosis.
"(b) During the period referred to in subsection (a), benefits shall be paid

under this section to the categories of persons entitled to benefits under section
412(a) of this title in accordance with the regulations of the Secretary and the
Secretary of Health, Education, and Welfare applicable under this section,
and, except as otherwise provided in this section, such payments shall be
equal to the amounts specified in section 412(a) of this title: Provided, That
the Secretary may modify any such regulation of the Secretary of Health,
Education, and Welfare. Such benefits shall be paid on a monthly basis.
"(c) No payment of benefits shall be made under this section—

"(1) except pursuant to a claim filed therefor in such manner in such
form, and containing such information, as the Secretary shall by regulation
prescribe;
"(2) for any period prior to January 1, 1974; or
"(3) for any period after twelve years after the date of enactment of

the Black Lung Benefits Act of 1972.
"(d) (1) Any claim for benefits under this section shall be filed within three

years of the discovery of total disability due to pneumoconiosis or, in the case
of death due to pneumoconiosis, the date of such death.
"(2) A claim for benefits under this section in the case of a living miner

filed on the basis of eligibility under paragraph (4), (5), or (6) of section
411(c) of this title, shall be filed within three years from the date of last
exposed employment in a coal mine or, in the case of death for which benefits
would be payable under any such paragraphs, shall be filed within fifteen years
from the date of last exposed employment in a coal mine.
"(e) The amount of benefits payable under this section shall be reduced, on a

monthly or other appropriate basis, by the amount of any compensation re-
ceived under or pursuant to any Federal or State workmen's compensation law
because of death or disability due to pneumoconiosis.
"SEC. 423. (a) There is hereby established in the Treasury of the United

States a trust fund to be known as the Black Lung Disability Insurance Fund
(hereinafter referred to as the `fund'). The fund shall consist of such sums
as may be appropriated to the fund, the premiums paid into the fund as re-
quired by section 424 (a) and (b), and any penalties recovered under section
424(d).
"(b) It shall be the duty of the Secretary of Treasury to hold the fund, and

(after consultation with the Secretary) to report to the Congress not later
than the 1st day of March of each year on the financial condition and the
results of the operations of the fund during the preceding fiscal year and on
its expected condition and operations during the current and next ensuing fiscal
year. Such report shall be printed as a House document of the session of the
Congress to which the report is made.
"(c) It shall be the duty of the Secretary of the Treasury to invest such

portion of the fund as is not, in his judgment, required to meet current with-
drawals. Such investments may be made only in interest-bearing obligations
of the United States or in obligations guaranteed as to both principal_ and
interest by the United States. For such purpose such obligations may be
acquired (1) on original issue at issue price, or (2) by purchase of outstanding
obligations at the market price. The purposes for which obligations of the
United States may be issued under the Second Liberty Bond Act, as amended,
are hereby extended to authorize the issuance at par of special obligations ex-
clusively to the fund. Such special obligations shall bear interest at a rate
determined by the Secretary of the Treasury, taking into consideration the
current average yield during the month preceding the date of such issue, on
marketable-interest-bearing obligations of the United States of comparable
maturities then forming a part of the public debt rounded to the nearest
one-eighth of 1 per centum. Such special obligations shall be issued only if
the Secretary of the Treasury determines that the purchase of other interest-
bearing obligations of the United States, or of obligations guaranteed as to
both principal and interest by the United States on original issue or at
the market price, is not in the public interest. Advances to the fund pursuant
to section 424(c) shall not be invested.

11.
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"(d) Any obligation acquired by the fund (except special obligations issued

exclusively to the fund) may be sold by the Secretary of the Treasury at the

market price, and such special obligations may be redeemed at par plus accrued

Interest.
"(e) The interest on, and the proceeds from the sale or redemption of, any

obligations held in the fund shall be credited to and form a part of the fund.

"(f) Amounts in the fund shall be available, as provided by appropriation

Acts, for making expenditures to meet obligations of the United States which

are incurred under this part, including the expenses of providing medical

benefits as required by section 432.
"(g) Advances made pursuant to section 424(c) shall be repaid with interest

to the general fund of the Treasury when the Secretary of the Treasury de-

termines that moneys are available in the fund for such purposes. Interest

shall be at rates computed in the same manner as provided in section 423(c)
for special obligations and compounded semi-annually.
"SEc. 424(a) (1) Coal mine operators shall pay premiums into the fund to

insure the payment of benefits under this part. The premiums to be paid by

each coal mine operator shall be established by the Secretary on January 1

of each year at a rate which will in the judgment of the Secretary provide,
in the aggregate, funds sufficient to pay all benefits to which claimants are
entitled under this part for that calendar year, taking into account deficits
or surpluses in premium payments in prior years.
"(2) The premium rate established under subsection (a) shall be based

on the number of tons of coal mined and shall be uniform for all mines and
mine operators. For the purpose of this subsection (A) 'coal' means any mate-
rial composed predominantly of hydrocarbons in a solid state, (B) the amount
of coal mined shall be determined at the first point at which the coal is weighed,
and (C) 'ton' means a short ton of two thousand pounds.
"(b) Employers of a substantial number of individuals to whom section

402(h) applies shall also pay premiums into the fund to insure the payment
of benefits under this title. The Secretary shall, by regulation, specify the
employers who are liable for the payment of premiums under this subsection
and the amount of such premiums. The amount of such premiums shall be
commensurate with the obligations placed on the fund by individuals to whom
section 402 (h ) applies.
"(c) There are hereby authorized to be appropriated to the fund such sums

as may be necessary to provide the fund with its initial capital, and such addi-
tional sums as may be required (over and above any premiums paid into the
fund under subsection (a) ) to pay benefits under this part. These sums are to;
be repayable advances unless otherwise provided.
"(d) (1) Where an operator fails or refuses to pay any premium required

by this part, the Secretary of the Treasury may bring a civil action in the
appropriate United States district court to require the payment of such
premiums. In such an action, the court may issue an order requiring the pay-
ment of such premiums in the future, as well as past due premium payments.
"(2) An operator who fails or refuses to pay any premium required by this

part may be assessed a civil penalty by the Secretary of the Treasury in such
• amount as he may prescribe, but not in excess of an amount equal to the

premium he failed or refused to pay. Such penalty shall be in addition to the
operator's liability under paragraph (1). Penalties assessed under this para-
graph may be recovered in a civil action brought by the Secretary of the
Treasury. Penalties so recovered shall be deposited in the fund.".
(b) The Secretary of Labor may enter into an agreement wiht any self-

insurer or an insurance carrier who has incurred an obligation wtih respect
to a claim under part C of the Black Lung Benefits Act prior to the effective
date of this Act, under which the fund will assume the obligafflons of such
self-insurer or insurance carrier in return for a payment or payments to the
fund in such amounts, and on such terms and conditions, as will fully protect
the financial interests of the United States.

MEDICAL CARE

SEC. 10. (a) Title IV of the Federal Coal Mine Health and Safety Act of
1969 is amended by adding at the end thereof the following:
"SEc. 432. The provisions of section 7 of the Longshoremen's and Harbor

Workers' Compensation Act, other than subsections (e), (f), and (i) thereof,
shall be applicable to persons entitled to benefits under this part on account

•
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iof total disability, except that references in such section to the employer shall

,be deemed to refer to the Secretary.".
(b) The Secretary of Health, Education, and Labor shall notify to each

.miner receiving benefits under part B of the Black Lung Benefits Act on
account of his total disability who the Secretary has reason to believe became
,eligible for medical services and supplies on January 1, 1974, of his possible
eligibility for such benefits. Where the Secretary so notifies a miner, the
period during which he may file a claim for medical services and supplies
under this part shall not terminate before six months after such notification
was made.

TRANSITIONAL PROVISIONS

SEC. 11. The Secretaries of Health, Education, and Welfare, and of Labor
shall generally disseminate to interested persons and groups the changes in the
Black Lung Benefits Act made by this Act, and in addition they shall under-
take a program to give individual notice to individuals who they believe are
likely to have become eligible for benefits by reason of such changes. Each
claim which has been denied, and each claim which is pending, under part B
of the Black Lung Benefits Act shall be reviewed in light of the amendments
made by this Act. New claims under such part B based on changes in such
part made by this Act may be filed during the period ending two years after
the date of enactment of this Act, unless otherwise provided, and shall be
considered on the same basis as if filed on June 30, 1973.

SHORT TITLE FOR THE ACT

SEC. 12. (a) Section 401 of the Federal Coal Mine Health and Safety Act
of 1969 is amended by inserting "(a)" after "SEC. 401." and by adding at the
end thereof the following:
"(b) This title may be cited as the 'Black Lung Benefits Act.'"
SEC. 13. This Act shall become effective on the date of its enactment, except

that—
(1) the amendments made by sections 3, 6, and 7 shall be effective as

of December 30, 1969, and
(2) the amendments made by section 9 shall become effective July 1,

1975.

[Text of H.R. 3333 follows:]
H.R. 3333, 94th Cong., 1st Sess.

A BILL To amend the Federal Coal Mine Health and Safety Act of 1969.

Be it enacted by the Senate and House of Representatives of the United States
of American in Congress assembled,

SHORT TITLE

SECTION 1. This Act may be cited as the "Black Lung Benefits Act of 1975".

COAL MINE HEALTH RESEARCH BOARD

SEC. 2. (a) Subsection (b) of section 102 of the Federal Coal Mine Health
and Safety Act of 1969 is amended (1) by striking out "an advisory" in the first
sentence and inserting in lieu thereof "a supervisory", (2) by striking out "mine
health research" in clause (D) of paragraph (1) of said subsection and inserting
in lieu thereof "mining", (3) by striking out "advisory" in paragraph (2) of said
subsection and inserting in lieu thereof "supervisory", (4) by striking out the
second sentence of paragraph (2) of said subsection and inserting in lieu thereof
the following: "The committee shall make recommendations to the Secretary of
Health, Education, and Welfare on matters involving or relating to coal mine
health research. The Secretary of Health, Education, and Welfare shall not con-
duct any research or make any grant or enter or renew any contract for research
on the occupational health of coal miners which has not been recommended by the
committee.", and (5) by amending paragraph (3) of said subsection to read as
follows:
"(3) The chairman of the committee and a majority of the persons appointed

by the Secretary of Health, Education, and Welfare pursuant to paragraph (1)
(D) of this subsection shall be miners, retired miners, disabled miners, widows



or widows of miners, spouses of miners, and officers or employees of labor orga-

nizations which represent miners.".
(b) Subsection (d) of section 102 of the Federal Coal Mine Health and Safety'

Act of 1969 is amended by striking out "Advisory committee" and inserting in

lieu thereof "Committee".

DEFINITIONS

SEC. 3. Section 402 of the Federal Coal Mine Health and Safety Act of 1969
Is amended (1) by inserting "or around" immediately after the word "in" where
it appears in subsections (b) and (d) of said section, (2) by adding at the end
of paragraph (2) of subsection (a) of said section the following: "The provi-
sions of sections 216(b), 216(c), and 216(d) of the Social Security Act shall
apply equally to husbands and wives of miners.", (3) by striking out "coal mine."
in subsection (d) of said section and inserting in lieu thereof: "coal mine and
involved in the extraction, processing, or transportation of coal. The term 'miner'
also means a construction worker for those periods of time when he was employed
underground in the construction of a coal mine.", (4) by amending subsection
(f) of said section to read as follows:

"(f) The term 'total disability' has the meaning given it by regulation of the
Secretary of Labor, except that—
"(1) in the case of a living miner, such regulations shall provide that a miner

shall be considered totally disabled when pneumoconiosis prevents him from en-
gaging in gainful employment requiring the skills and abilities comparable to those
of any employment in a mine or mines in which he prevously engaged with some
regularity and over a substantial period of time;
"(2) in the ease of a deceased miner, such regulations shall provide that the

fact that a miner was employed by a mine at the time of his death shall not bd
used as evidence that the miner was not totally disabled; and
"(3) such regulations shall not provide more restrictive criteria than those

applicable under section 223(d) of the Social Security Act. The standards for
determining whether a miner who filed a claim after July 1, 1973, is totally dis-
abled due to pneumoconiosis shall not be more restrictve than the standards
prescribed by the Secretary for evaluating claims filed prior to July 1, 1973.",
and (5) by adding at the end of said section:
"(h) The word 'wife' means the spouse of the miner. If the miner is or was d

woman, 'wife' or 'wife's' refer to a man.
"(i ) The word 'widow', includes widowers. If the miner was a woman, 'widow'

or 'widow's' refers to a man.
"(j) The terms 'his', or 'he' may refer to a woman or it man. The term ter'

may refer to a woman or man."
SEC. 4. Section 411 of the Federal Coal Mine Health and Safety Act of 1969

is amended (1) by amending paragraph (4) of subsection (c) to read as follows:
"(4) If a miner was employed for fifteen years or more in or by one or more

coal mines, there shall be an irrebuttable presumption that he is totally disabled
due to pneumoconiosis or that at the time of his death he was totally disabled
by pneumoconiosis.",
(2) by adding at the end of said section the following:
"(e) For the purpose of determining the applicability of the presumptions

of subsection (c) of this section. a miner will be deemed to have been employed
In or around a coal mine for any year in which—
"(1) he has four quarters of coverage as defined in section 213 of the Social

Security Act; or
"(2) he was continuously on the payroll of a coal company; or
"(3) The Secretary determines on the basis of other evidence that he was em-

ployed in or around a coal mine.
In determining the number of years of a miner's coal mine employment, the
Secretary shall give the miner credit for the appropriate portion of any year
in which he worked only part of a year.", and (3) by inserting after "him" in
subsection (a) of said section "and the Secretary of Labor", and by inserting
"of Labor" after "Secretary" in subsection (b) of said section.

OFFSETS

SEC. 5. Section 412 of the Federal Coal Mine Health and Safety Act of 1969
is amended (1) by striking out in subsection (b) "an amount equal to any
payment received by such miner or his widow, child, parent, brother, or sister,
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under the workmen's compensation, unemployment compensation, or disability
insurance laws of his State on account of the disability of such miner, and",
and (2) by amending paragraph (5) of subsection (a) of said section to read as
follows:
"(5) In the case of the dependent parent or parents of a miner whose death

Is due to pneumoconiosis, or of a miner who is receiving benefits under this part
at the time of his death, or of a miner who is not survived at the time of his
death by a widow or a child, or in the case of the dependent surviving brother (s)
or sister (s) of such a miner who is not survived at the time of his death by a
widow, child, or parent, benefits shall be paid under this part to such parent (s),
or to such brother (s), or sister (s), at the rate specified in paragraph (3) (as
if such parent (s) or such brother (s) or sister (s), were the children of such
miner). In determining for purposes of this paragraph whether a claimant bears
the relationship as the miner's parent, brother, or sister, the Secretary shall
apply legal standards consistent with those applicable to relationship deter-
mination under title II of the Social Security Act. No benefits to a sister or
brother shall be payable under this paragraph for any month beginning with the
month in which he or she receives support from his or her spouse, or marries.
Any benefit under this paragraph for a month prior to the month in which a
claim for such benefit is filed shall be reduced to any extent that may be neces-
sary, so that it will not render erroneous any benefit which, before the filing of
such claim, the Secretary has certified for payment for such prior months. As
used in this paragraph, 'dependent' means that during the one year period prior
to and ending with such miner's death, such parent, brother, or sister was living
in the miner's household, and was, during such period, totally dependent on the
miner for support. Proof of such support shall be filed by such claimant within
two years after the month in which this amendment is enacted, or within two
'years after the miner's death, whichever is the later. Any such proof which is
filed after the expiration of such period shall be deemed to have been filed within
such period if it is shown to the satisfaction of the Secretary that there was good
cause for failure to file such proof within such period. The determination of what
constitutes 'living in the miner's household', 'totally dependent upon the miner
for support', and 'good cause', shall for purposes of this paragraph be made in
accordance with regulations of the Secretary. Benefit payments under this para-
graph to a parent, brother, or sister, shall be reduced by the amount by which
such payments would be reduced on account of excess earnings of such parent,
brother, or sister, respectively, under section 203 (b) through (1) of the Social
Security Act, as if the benefit under this paragraph were a benefit under sec-
tion 202 of such Act.".

EVIDENCE REQUIRED TO ESTABLISH CLAIM

SEC. 6. Section 413 of the Federal Coal Mine Health and Safety Act of 1969 is
amended (1) by inserting after the second sentence in subsection (b) the follow-
ing: "Where there is no relevant medical evidence in the case of a deceased miner,
such affidavits may be sufficient to establish that the miner was totally disabled
due to pneumoconiosis or that his death was due to pneumoconiosis.", (2) by
striking "results of a chest roentgenogram." in subsection (b) of said section and
substituting in lieu thereof: "results of a chest roentgenogram or solely on the
basis that the minor is presently, or, at the time of his death, was employed as a
miner.", (3) by inserting immediately before the period in the last sentence of
subsection (b) of said section :", except that a decision by an administrative
law judge in favor of a claimant shall not be appealed or reviewed, except upon
motion of the claimant", (4) by amending subsection (c) of said section to
read as follows:

(c) The claimant shall have the right to select the physician or physicians
of his choice to perform diagnostic examinations for determining eligibility for
benefits. No physician shall examine a claimant for such diagnostic purposes
unless the physician is licensed to practice medicine in the jurisdiction where
the examination takes place.", and (5) by adding at the end of said section:
"(d) The Secretary shall not routinely submit X-rays taken and interpreted

by the physician of the miner's choice to another physician. Except where the
Secretary has good reason to believe that the X-ray is not of sufficient quality
to demonstrate the presence or absence of pneumoconiosis, the opinion of the
physician selected by the claimant as to the presence or absence of pneumoconi-

•
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oafs and the stage of advancement of pneumoconiosis demonstrated by X-ray

shall be accepted by the Secretary.
"(e) If the Secretary has reason to believe that a physician who has performed

diagnostic evaluations for eligibility to benefits under this title is not qualified

to perform such examinations, or has fraudulently msrepresented the condition

of a miner, or has disregarded scientific and medical techniques applicable

to the diagnosis of pneumoconiosis, the Secretary shall report these matters

to the agency responsible for licensing physicians in the jurisdiction where the

physician is licensed to practice.".

PERMANENT FEDERAL PROGRAM

SEC. 7. Sections 421, 442, 423, and 424 of the Federal Coal Mine Health and
Safety Act of 1969 are amended to read as follows:
"SEc. 421. (a) The Secretary shall, in accordance with this part, and the

regulations promulgated by him under this part, make payments of benefits
from the Black Lung Disability Insurance Fund established by section 422 in
respect of total disability of any miner due to pneumoconiosis, and in respect
of the death of any miner whose death was due to pneumoconiosis or who at the
time of his death was totally disabled by pneumoconiosis.
"(b) Benefits shall be paid under this section to the categories of persons en-

titled to benefits under section 412(a) of this title. Such benefits shall be paid
on a monthly basis.
"(c) No payment of benefits shall be made under this section—
"(1) except pursuant to a claim filed thereof in such form and containing

such information, as the Secretary shall by regulation prescribe;
"(2) for any period prior to January 1, 1974.
"(d) Any claim for benefits under this section shall be filed within three years

of the discovery of total disability due to pneumoconiosis, within three years
of the date of last coal mine employment of such miner, or, in the case of death
due to pneumoconiosis, the date of such death, whichever date is later.
"SEc. 422. (a) There is hereby established in the Treasury of the United States

a trust fund to be known as the Black Lung Disability Insurance Fund (here-
inafter referred to as the ̀ fund'). The fund shall consist of such sums as may
be appropriated to the fund, the premiums paid into the fund as required by
section 423 (a) and (b), and any penalties recovered under• section 423 (d).
"(b) It shall be the duty of the Secretary of the Treasury to hold the fund,

and (after consultation with the Secretary) to report to the Congress not later
than the 1st day of March of each year on the financial condition and the results
of the operations of the fund during the preceding fiscal year and on its expected
condition and operations during the current and next ensuing fiscal year. Such
report shall be printed as a House document of the session of the Congress to
which the report is made.
"(c) It shall be the duty of the Secretary of the Treasury to invest such por-

tion of the fund as is not, in his judgment, required to meet current withdrawals.
'Such investments may be made only in interest-bearing obligations of the United
States or in obligations guaranteed as to both principal and interest by the
United States. For such purpose such obligations may be acquired (1) on origi-
nal issue at issue price, or (2) by purchase of outstanding obligations at the
market price. The purposes for which obligations of the United States may be
issued under the Second Liberty Bond Act, as amended, are hereby extended to
authorize the issuance at par of special obligations exclusively to the fund. Such
special obligations shall bear interest at a rate determined by the Secretary of
the Treasury, taking into consideration the current average yield during the
month preceding the date of such issue, on marketable-interest-bearing obliga-
tions of the United States of comparable maturities then forming a part of the
public debt rounded to the nearest one-eighth of 1 per centum. Such special ob-
ligations shall be issued only if the Secretary of the Treasury determines that
the purchase of other interest-bearing obligations of the United States, or of
obligations guaranteed as to both Principal and interest by the United States on
original issue or at the market price, is not in the public interest. Advances to
the fund pursuant to section 423(c) shall not be invested.
"(d) Any obligations acquired by the fund (except special obligations issued

exclusively to the fund) may be sold by the Secretary of the Treasury at the
market price, and such special obligations may be redeemed at par plus accrued
interest.
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"(e) The interest on, and the proceeds from the sale or redemption of, any
obligations held in the fund shall be credited to and form a part of the fund.
"(f) Amounts in the fund shall be available, as provided by appropriation Acts,

for making expenditures to meet obligations of the United States which are in-
curred under this part.
"(g) Advances made pursuant to section 423(c) shall be repaid with interest

to the general fund of the Treasury when the Secretary of the Treasury deter-
mines that moneys are available in the fund for such purposes. Interest shall be
at rates computed in the same manner as provided in section 422(c) for special
obligations and compounded semiannually.
"Sze. 423. (a) (1) Coal mine operators shall pay premiums into the fund to

insure the payment of benefits under this part. The premiums to be paid by each
coal mine operator shall be established by the Secretary on January 1 of each
year at a rate which will, in the judgment of the Secretary, provide in the
aggregate, funds sufficient to pay all benefits to which claimants are entitled
under this part for that calendar year, taking into account deficits or surpluses
in premium payments in prior years.
"(2) The premium rate established under subsection (a) shall be based on the

number of tons of coal mined and shall be uniform for all mines and mine
operators.
"(b) There are hereby authorized to be appropriated to the fund such sums

as may be necessary to provide the fund with its initial capital, and such addi-
tional sums as may be required (over and above any premiums paid under sub-
section (a) into the fund) to pay benefits under this part. These sums are to be
repayable advances unless otherwise provided.
"(c) (1) Where an operator fails or refuses to pay any premium required by

this part, the Secretary of the Treasury may bring a civil action in the appro-
priate United States district court to require the payment of such premiums.
In such an action, the court may issue an order requiring the payment of such
premiums in the future, as well as past due premium payments.
"(2) An operator who fails or refuses to pay any premium required by this

part may be assessed a civil penalty by the Secretary of the Treasury in such
amount as he may prescribe, but not in excess of any amount equal to the pre-
mium he failed or refused to pay. Such penalty shall be in addition to the op-
erator's liability under paragraph (1). Penalties assessed under this paragraph
may be recovered in a civil action brought by the Secretary of the Treasury.
Penalties so recovered shall be deposited in the fund.

"CLAIMS PROCEDURES AND TIME LIMITS

"Sm. 424. (a) The Secretary shall promulgate regulations providing for the
prompt and expeditious consideration of claims. Such regulatons shall include
provisions for the following:
"(1) The Secretary shall take action awarding or denying a claim within sixty

days after receiving the claimant's completed application.
"(2) If the Secretary fails to take action within the time limits established

by this section, the amount of the award will be increased. The amount of the
increase shall he equal to 20 per centum of the monthly benefits due to the
employee at the time of the award multiplied by the number of months (or frac-
tion thereof) of delay.
"(b) The Secretary shall promulgate regulations providing for the prompt

and equitable hearing of appeals by claimants who are aggrieved by a decision
of the Secretary. Such regulations shall include provisions for the following:
"(1) A hearing shall be held within forty-five days from the date the claimant

requests the hearing. The hearing may be postponed at the request of the claim-
ant for good cause.
"(2) The hearing shall be held at a time and a place convenient to the claim-

ant.
"(3) The hearing shall be of record and shall be subject to sections 554, 555,

556, and 557 of title V of the United States Code.
"(4) Each hearing examiner presiding under this section shall receive com-

pensation at a rate not less than that prescribed for GS-16 under section 5332
of title V of the United States Code.
"(c) Any individual, after any final decision of the Secretary made after a

hearing to which he was a party, may obtain a review of such decision by a civil
action commenced withn ninety days after the mailing to him of notice of such
decision or within such further time as the Secretary may allow. Such action

oo,
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shall be brought in a district court of the United States in the state where the
claimant resides. As part of his anwer the Secretary shall file a certified copy
of the transcript of the record including the evidence upon the findings and deci-
sion complained of are based. The court shall have power to enter, upon the
pleadings and transcript of the record, a judgment affirming, modifying, or
reversing the decision of the Secretary, with or without remanding the case
for a rehearing. The findings of the Secretary as to any fact, if supported by
the weight of the evidence, shall be conclusive. The court shall, on motion of the
Secretary made before he files his anwers, remand the case to the Secretary
for further action by the Secretary, and may, at any time, on good cause shown,
order additional evidence to be taken before the Secretary, and the Secretary
shall after the case is remanded, and after hearing such additional evidence
if so ordered, modify or affirm his findings of fact or his decision, or both,
and shall file with the court any such additional and modified findings of fact
and decision, and a transcript of the additional record and testimony upon
which his action in modifying or affirming was based. Such additional or modified
findings of fact and decision shall be reviewable only to the extent provided for
review of the original findings of fact and decision. The judgment of the court
shall be final except that it shall be subject to review in the same manner as
judgment in other civil actions. Any action instituted in accordance with this
subsection shall survive notwithstanding any change in the person occupying
the office of Secretary or any vacancy in such office.".

SEC. 8. (a) The Federal Coal Mine Health and Safety Act of 1969 is amended
by inserting after section 425 the following new section:
"SEc. 426. (a) The fund shall furnish miners entitled to benefits under part C

on account of total disability with medical services, nursing, hospital and home
health services, medicine, therapy, and equipment necessary for treatment of con-
ditions caused by their lung disease.
"(b) The Secretary of Health, Education, and Welfare shall furnish miners

entitled to benefits under part B on account of total disability with medical serv-
ices, nursing, hospital and home health services, medicine, therapy, and equip-
ment necessary for treatment of conditions caused by their lung disease.".
(b) Sections 426, 427, 428, 429, 430, and 431 of the Federal Coal Mine Health

and Safety Act of 1969 are redesignated as sections 427, 428, 429, 430, 431, and
432.

SEC. 9. Section 431 as redesignated by subsections 8(b) of the Federal Coal
Mine Health and Safety Act of 1969 is amended to read as follows:
"SEC. 431. The amendments made by the Black Lung Benefits Act of 1972 and

by the Black Lung Benefits Act of 1975 to part B of this title shall, to the extent
appropriate, also apply to part C of this title.".

SEC. 10. Section 432 of the Federal Coal Mine Health and Safety Act of 1969 as
redesignated by subsection 8(b) is amended by inserting "(a)" immediately after
"SEC. 432." and by adding at the end thereof the following:
"(b) The Secretary of Labor shall review all claims which were filed with the

Secretary of Health, Education, and Welfare under this title, and which were
denied or were pending at the time of the enactment of the Black Lung Benefits
Act of /M. The Secretary of Health, Education, and Welfare shall pay benefits
In accordance with the provisions of part B of this title to all such claimants who
are eligible for benefits as a result of the Black Lung Benefits Act of 1975. The
amount of benefits paid as a result of the Black Lung Benefits Act of 1975 shall
be computed as if the amendments made by such Act had been in effect on the
date of the claimant's application.
"(c) All claims which were filed with the Secretary of Labor under part B or

part C of this title, and which were denied or were pending at the time of the
enactment of the Black Lung Benefits Act of 1975, shall be reviewed by the Secre-
tary of Labor in light of the changes made by the Black Lung Benefits Act of
1975. All benefits paid as a result of the Black Lung Benefits Act of 1975 shall be
paid by the fund.
"(d) An initial decision to award or deny the claim shall be made on all claims

reviewed in accordance with subsections (b) and (c) within six months of the
date of enactment of the Black Lung Benefits Act of 1975.
"(e) The Secretary of Labor and any insurance carriers or self-insured em-

ployers who incurred liability for payment of benefits prior to the effective date of
this Act with respect to a claim under part C shall continue to pay benefits in
the amounts specified in section 412(a) of this title for a period of six months
after the effective date of this Act. Thereafter, the fund shall assume liability for

52-185-75 2
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all such claims as if such claims had been awarded under part C following the
effective date of the Act. The Secretary of Labor, and any insurance carriers or
self-insured employers who made payments as required by this section, shall be
reimbursed by the fund for any payments made after the effective date of this
Act".

SEC. 11. Section 415 of the Federal Coal Mine Health and Safety Act of 1969
is amended to read as follows:
"SEC. 415. (a) Any miner's claim filed during the period from July 1, 1973, to

December 31, 1973, which was denied or is pending shall be decided in accordance
with section 431(b).
"(b) Payment of any miner's claim filed during the period from July 1, 1973,

to December 31, 1973, for which a self-insured employer or insurance carrier or
the Secretary of Labor has been found liable shall be made in accordance with
the provisions of section 432 ( e).".

SEC. 12. The first sentence of subsection (c) of section 428 of the Federal Coal
Mine Health and Safety Act of 1969 as redesignated by section 8(b) is amended
by striking out the words "for each of the fiscal years ending June 30, 1973,
June 30, 1974, and June 30, 1975" and inserting in their place the word "annually".

SEC. 13. Title IV of the Federal Coal Mine Health and Safety Act of 1969 is
amended by adding at the end thereof the following:
"SEC. 433. The Secretary of Labor shall generally disseminate to interested per-

sons and groups the changes in the Federal Coal Mine Health and Safety Act
made by this Act, and in addition shall undertake a program to give individual
notice to persons previously unaware of their eligibility for benefits under the
Act and persons likely to have become eligible for benefits by reason of such
changes. Claims based on these changes and claims of persons not previously
aware of their eligibility for benefits may be filed within the two year period
after enactment of this Act and shall be considered on the same basis as if filed
on June 30, 1973.".

Mr. DENT. Before we hear our first witness, I would ask Chairman
Perkins if he has any comments.
Chairman PERKINS. Not at this time. I just wish to commend you

for the speediness with which you are beginning hearings on this

'Mr. DENT. Mr. Erlenborn.
Mr. ERLENBORN. Thank you. I have nothing at this time
Mr. DENT. All right. Our first witness is Andrew Kalmykow, as-sistant general counsel, American Insurance Association.
Mr. ialmykow, you may proceed, either by reading your testimony

or summarizing, whichever you believe will give the committee the
most benefit from your testimony.

STATEMENT OF ANDREW KALMYKOW, ASSISTANT GENERAL
COUNSEL, AMERICAN INSURANCE ASSOCIATION

Mr. KALMYKOW. I appreciate this opportunity to be here.
My name is Andrew Kalmykow. I am assistant general counsel

Of the American Insurance Association, an organization of 138
casualty and property insurance companies, most of which write
workers' compensation insurance throughout the United States. They
are vitally interested in the satisfactory operation of workers' com-
pensation laws. They firmly believe that full protection and adequate
benefits must be provided under these laws. They also believe that
they perform an essential function in the operation of the system in
assuring prompt payment of these benefits and the reduction of work
injuries through their safety and merit rating programs.
Insurance companies have been a major factor, in cooperation with

many others, in the great advances that have been made with respect
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to benefits and coverage under workers' compensation laws in recent

years.
I personally had the privilege of serving on the National Com-

mission on State Workmen's Compensation Laws created pursuant

to Act of the Congress. Its report issued in July 1972 has had a major

impact in stimulating further improvements in these laws throughout

the country. For example, all States now provide occupational dis-

ease coverage and in nearly all of them it is broad in form. Charts

of benefits and coverage are appended to my statement.
The Black Lung Benefits Act is of particular significance because

it is the first Federal enactment that provides what are in effect

standards for enactment by the States in the field of workers' com-

pensation. Its provisions constitute an important precedent with

farreachinff effects. We are thereofre deeply concerned that H.R. 7

or 11.11. 87 if enacted in their present form, would have serious

adverse effects on workers' compensation generally and our industry

specifically.
In the first place we cannot view with equanimity the fact that

this legislation would in effect deprive us from writing insurance

under that law. This, despite the fact that we have fully cooperated
in implementing this program, although many practical problems
were presented. A recent report of the staff of the Committee on Ways
and Means on the Social Security Disability Insurance Program—
Committee Staff Report on the Disability Insurance Program, July
18, 1974, page 418) states:

The insurance industry has responded to the need for insurance coverage

for the black lung liability. We have received verification from thirty-seven

437) private insurance carriers and three (3) State funds reflecting coverage

written in each of the thirty (30) coal mining States on one thousand nine

hundred ninety-five (1995) coal operators.

We believe that our industry is providing superior service and
protection in this as well as other fields of workers' compensation.
Employers and their employees should not be deprived of these
services and that protection.

-While the deprivation of our right to provide insurance is condi-
tioned on a State not being included in the list published by the
Secretary of Labor as complying with Federal requirements, compli-
ance with this condition is outside our control. Actually no State
has to date been found in compliance. States initially attempted to
meet Federal requirements, but still did not qualify when additional
presumptions were specified in 1972, even though some have enacted
the exact provisions that were recommended by the Department of
Labor to accomplish that fact. Yet they have still been held not to
have qualified because some changes were subsequently made.
Since then difficulties under the operation of the Federal act have

discouraged further efforts at State compliance. Some of the require-
ments of the Federal laws have recently been declared unconstitu-
tional by a Federal court.' This is also discouraging States from
complying with these Federal provisions.
More importantly, however, we are concerned over the adverse

effects which we believe this legislation would have on the whole

Turner Elkhorn Mining Co. v. Brennan, U.S. District Court, E. D. Sy. November 19,
1974, 385 Fed. Supp. 424.
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workers' compensation system and the operation of the Black Lung
Benefits Act itself. We recognize that serious administrative and
financial problems have arisen under this legislation and that cur-
rent proposals are intended to provide remedies. We share the con-
cern that has been expressed. We respectfully submit and firmly
believe that instead of solving these problems this legislation will
merely serve to aggravate them.
The Black Lung Benefits Act when originally enacted was intended

to be temporary and designed to provide payments to disabled miners
and their widows regardless of the time of their employment and
exposure or the date of death. It was intended to provide benefits
for coal workers' pneumoconiosis contracted possibly many years ago
before the hazards of the disease were known. Probably because of
the largely retroactive nature of the program, claims during the first,
3 years, later extended to 4 years, were to be made against the Social
Security Administration and paid out of public funds. The obliga-
tion to pay benefits for claims made after June 30, 1973, has, since
January 1, 1974, been that of coal mine operators and their insurers
under the administration of the Department of Labor. Claims are
filed with the Department rather than the employer. This has caused
some delays in the processing of claims. The Department is liable for
payment of claims if any responsible operator cannot be found.
The Social Security Administration has experienced severe admin-

istrative difficulties under this program. The recent report of the
staff of the Committee on Ways and Means, referred to above, has
indicated that these difficulties have seriously undermined the opera-
tion of the whole Social Security disability benefits program. It
states:
The black lung program has drained off key staff away from social security

duties, and is now virtually monopolozing the services of the Social Security
Administrative Law Judges. (Page 1.)
The committee staff believes firmly that the black lung program has had a

major impact on the Social Security program in diverting essential adminis-
trative and program staff from their duties with regard to the Social Security
disability insurance program and the implementation of the SSI program.
(Page 8.)
At the present time, the black lung crisis has moved to the hearing stage

where Social Security disability cases are being literally shunted aside so that
the flood of black lung cases can be dealt with. The courts and the Social Se-
curity litigation staff, who are already hard pressed, will soon be similarly
adversely affected and their ability to carry out their Social Security disability
duties will be impaired. Social Security responsiblity will continue for black
lung beneficiaries who applied prior to July 1, 1973, and the Social Security
District Offices will continue to take applications for the Labor Department-
administered black lung program until that program expires 1981.

As this report indicates, the Social Security Administration has
continuing responsibility under this program, especially for the pay-
ment and processing of claims already made. Since the program was
instituted 547,218 applications were filed through June 30, 1973. The
number of such claims is significant in view of the fact that as of
November 1974, there were 1531000 coal miners and that in 1939
there were 454,056 coal miners.'

1 Historical Statistics of the United States Colonial Times to 1957, U.S. Bureau
of the Census, Washington, D.C.; P. 349, table series M 1-12 Summary of Mineral
Operations: 1840 to 1954; Employment and Earnings, vol. 21, No. 7, January 1975.
Bureau of Labor Statistics. U.S. Department of Labor. Washingtou. p. uS, mule
B-2, Eniployees On nonagricultural payroll% by IndustrY.
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It is further to be noted that the Public Health Service of the U.S.
Department of Health, Education, and Welfare in a detailed study 2
of the coal mining industry—the Appalachian coal mines specifically
—found that;
Among the working miners, 6.8 percent showed evidence of simple pneu-

moconiosis and 3 percent showed evidence of complicated diseases. The per-

centage for the nonworking miners were 9.2 and 9.0 respectively.

It may be noted simple pneumoconiosis is not intended to be com-
pensated under the law, it is complicated pneumoconiosis that is
intended to be covered.
When the Black Lung Benefits Act was amended in 1972 creating

new presumptions and amending the definition of disability, 194,000
of these cases required reprocessing. In addition, 183,000 new claims
were filed because of the broadened provisions of the bill.
This may be contrasted to 6,651 deaths and permanent total dis-

abilities countrywide from all insured compensable work injuries
and diseases for 1973. It is quite a contrast.
H.R. 7 and H.R. 8 both greatly extend the application of the pre-

sumptions in the black lung law. It would be provided that after
employment of 25 years or more in underground coal mines there
would be a rebuttable presumption that the employee is totally dis-
abled due to pneumoconiosis, that his death was due to pneumoconio-
sis and that the time of his death he was totally disabled by pneumo-
coniosis, and such presumption may be rebutted only by the negative
result of a blood-gas study. Blood-gas studies naturally could not
be conducted after death.
In any event, blood-gas deficiencies may be caused by a variety

of conditions, many unrelated to the employment. This presumption
would be made irrebuttable after 35 years. The bill also contains
further provisions which would greatly loosen eligibility require-
ments.
Thus, it is likely that a great number of additional claims would

be reopened by the Social Security Administration and be reproc-
essed since these provisions are made retroactive to December 30,
1969. The Staff Ways and Means Committee Report, supra, on page
8, expressed concern that:
Any further enlargement of Social Security responsibilities may be "the

straw that breaks the camel's back."

The current law, even in its present form has imposed a very heavy
financial burden on the Federal Government. The Department of
Health, Education, and Welfare has estimated that by the end of
fiscal year 1974 it will have paid out of public funds $2.7 billion in
benefits plus over $80 million in administrative costs. This is for one
disease alone. This does not count the many billions that will have
to be paid in the future under the provisions of this act. There is,
no doubt, that if H.R. 7 and H.R. 8 are enacted, this financial burden
will be vastly increased.
We believe that the difficulties which have arisen under the Black

Lung Benefits Act are due to the retroactive application of the law
and these broad presumptions under which claims are made for con-

2 Pneumoconiosis in Appalachian Bituminous Coal Miners by W. S. Lanhart et al.,
Public Health Service Publication No. 2000, 1969, r.S. Department of Health, Educa-
tion, and Welfare, Superintendent of Documents, Washington, D.C., p. 115.)
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ditions which may not be disabling under the usual understanding
of that term and for disabilities which are not related to the em-
ployment. Fnancial and administrative problems are bound to arise
under such a system.
Under the presumptions of H.R. 8 the distinction between work

and disability and death would be abolished. The program would in
effect constitute a retirement and survivor-benefit program regard-
less of causal relationship with employment. While these presump-
tions would not be mandated upon the States—and I think it is
significant, it was felt that these particular presumptions should not
be imposed on the States—we have concern over the precedent they
would constitute with respect to workers' compensation generally.
The problems which this law has caused would be magnified mani-
fold if it were made applicable to other industries. There is legisla-
tion already pending to that effect.
The retroactive features of the 1972 amendments for 1 fiscal year

alone were estimated at $951 million by the Comptroller General in
his report to the Congress, September 5, 1972. The retroactive fea-
tures of the new bill would vastly increase this total. There would
be a flood of reopened cases and probably new ones would be filed.
These under the bill would be deemed to have been filed as of June
30, 1973, and this be the responsibility of the Social Security Admin-
istration. This bill would do nothing to relieve the Federal Govern-
ment of that financial burden.
The current bill in creating a new Federal fund financed by a tax

on tons of coal produced would have largely prospective application.
New financing to set it in operation would be required. It would
newly create yet another mechanism to pay compensation benefits.
In view of the current administrative difficulties of the Social Secur-
ity Administration, the creation of this new fund cannot but be
viewed with concern. Additional delays and additional cost to the
detriment of the employee and his employer are bound to occur.
The current bill and other previous proposals before your com-

mittee point to the desirability of defining the responsibility of the
Federal Government and the coal industry and its insurers. We
believe a reasonable dividing line would be the date when safe dust
exposure levels were made effective under the Federal Coal Mine
Health and Safety Act, namely June 30, 1971.

Disability or death occurring after June 1, 1974, involving expo-
sures which continued beyond June 30, 1971, could be made the
responsibility of industry. Cases involving only exposure prior to,
that time could be a Federal Government responsibility. There
should be no difficulty in determining the last responsible operator
with respect to exposure after that date. There would appear to be
no sound reason why coal mine operators and their insurers should
not continue to be liable for compensation benefits to miners cur-
rently employed and their dependents in case of death. This would
relieve the Federal Government from substantial administrative and
financial burdens.
Thank you very much Mr. Chairman.
[Attachments to Mr. Kalmykow's written statement follow

fp.
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WORKMEN'S COMPENSATION LAWS

Accidents.—All states provide compensation for injuries which constitute
"accidents." In many states very broad interpretation has been given to the term
"accident."

Broad Occupational Disease Coverage.-50 jurisdictions provide broad occu-
pational disease coverage.
Alabama Montana
Alaska Nebraska
Arizona Nevada
Arkansas* New Hampshire
California New Jersey
Colorado New Mexico
Connecticut New York
Delaware North Carolina
District of Columbia North Dakota
Florida Ohio
Georgia Oregon
Hawaii Pennsylvania
Idaho Puerto Rico
Illinois Rhode Island
Indiana South Carolina
Iowa South Dakota
Kansas Tennessee**
Kentucky Texas
Maine Utah
Maryland Vermont
Massachusetts Virginia
Michigan Washington
Minnesota West Virginia
Mississippi Wisconsin
Missouri Longshoremen's & Harborworker's Act
*In Arkansas there is a schedule which includes radiation injuries and to which the Industrial Commission

Is permitted to add diseases to be compensated. A court decision apparently indicates compensation is not
limited to scheduled diseases. (Solid Steel Scissors Co. vs Kennedy (1943) 171 S.W. 2nd 929).
"In Tennessee broad coverage may be elected.

Scheduled Occupational Disease Coverage.-3 jurisdictions provide compensa-
tion for occupational disease by listing them in schedules varying in scope:
Louisiana, Oklahoma, Wyoming.
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COMMITTEE STAFF REPORT ON THE DISABILITY
INSTJRANCE PROGRAM

PART I. SUMMARY FINDINGS AND
RECOMMENDATIONS

A. Introduction
Chronic actuarial deficiencies have developed in the Disability Insurance

system over the last ten years. At present, social security disability awards

are substantially greater than estimated and there is some reason to believe

that elements in the new Supplemental Security Income (SSI) program may
accelerate this trend. The State Agency-Federal disability determination sys-

tem seems extremely hard-pressed due in large part to the Social Security
Administration's added responsibilities under SSI. The Black Lung program has
drained key staff away from social security duties, and is now virtually
monopolizing the services of the Social Security Administrative Law Judges.
The multileveled appeals procedure is time-consuming and the high reversal

rates suggest to applicants whose claims have been denied the wisdom of
continued appeal. Recently, the Social Security Administration has cited the
reversal rate as one of the probable reasons for the current adverse cost ex-
perience. Each level in the appeals process is experiencing a workload crisis or
will experience one in the near future. The effort to achieve uniform application
of the standards which determine disability is thwarted by a complex arrange-
ment of relatively separate administrative entities. This tendency may be
accelerated by recent efforts to "regionalize" administration of the disability
program.
The central office of the Social Security Administration has now reduced

what used to be a 100-percent check of State Agency decisions to a national
5-percent sample and a 7-percent sample of SSI cases will be reviewed in re-
gional offices after they are effectuated. An independent Administrative Law
Judge, upon a request for a hearing, makes the final administrative determina-
tion subject to review by an Appeals Council. Reversal of State agency decisions
at the hearing level are above 50 percent and studies indicate that the individ-
ual reversal rates of Administrative Law Judges vary markedly.
Final administrative denials are reviewed by the Courts under the sub-

stantial evidence rule which states that "the findings of the Secertary as to any
fact, if supported by substantial evidence, shall be conclusive * * *." Despite
this, the experience under the program is that many courts continue to review
the facts de novo. Some have argued that the Courts have played a more sub-
stantive role in the development of the definition of disabiltiy than the Congress
or the Social Security Administration. Others have maintained that the defini-
tion in the law is so subjective that it invites a variety of administrative in-
terpretations and judicial intervention.
These are a few of the issues dealt with in this volume.
Robert G. Dixon, Jr., summarized his study of the Social Security Disabil-

ity Insurance program in the following manner:
All studies of the administrative process tend to emphasize trouble spots

and thus to give a somewhat distorted impression of the program's
efficacy in discharging its frequently confused statutory mission. This
study is no• exception- At the same time, the data gathered here on the
SSA disability standards and procedures does seem to suggest that the
government, and the American people have a tiger by the tail and that
it is easier to identify difficulties than to prescribe solutions. This should
come as no surprise. As one high former HEW official remarked in refer-
ence to this study, disability is historically the most difficult kind of
welfare or "social insurance"; standards are elusive and individual equity
is difficult to accomplish.

The Committee staff's review of the Disability Insurance program also is
no exception. It, too, emphasizes trouble spots and thus may tend to give a
distorted impression of the program's efficacy. The staff does not conclude,
however, that the Disability Insurance program faces imminent catastrophe.
The information compiled in this report indicates clearly that a number of
serious problems exist in connection with the operation of the program. Some
of these problems, it is hoped, are temporary, particularly those resulting
from the strains that the Sociay Security system has undergone in connection
with the implementation of the Supplemental Security Income program and
the carrying out of the Social Security Administration's responsibilities under
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the Black Lung Program. Other problems arise out of the manner in which the
program is being administered and out of the law itself. These problems, how-

ever, are not beyond the capabilities of the Social Security Administration or
the Congress and they can be corrected or at least held within reasonable
bounds by assuring that this admittedly complex program is administered
efficiently at every level.

7. IMPACT OF ELAM LUNG PROGRAM

The Committee staff believes firmly that the Black Lung program has had
a major impact on the Social Security program in diverting essential adminis-
trative and program staff from their duties with regard to the Social Security
Disability Insurance program and the implementation of the SSI program.
This had been particularly true of the policy and review staff of the Bureau
of Disability Insurance, who overnight had to develop regulations and operat-
ing procedures for a broadly and loosely phrased piece of legislation and to
immediately start processing and deciding cases. The agency was faced with
an instant caseload when about 100,000 claims were filed within 1 month of
enactment.
The Black Lung program came out of 1969 legislation in which neither the

House nor Senate versions contained a provision for the Social Security Ad-
ministration to administer the program. The decision to give the Social Security
Administration responsibility for administering the initial phase of the pro-
gram was made by the conference committee in December 1969. Prelegislation
planning for the implementation of Black Lung programs was nonexistent and
its impact on the social security disability program was completely unassessed.
It is unfortunate that the Committee on Ways and Means was not consulted'
or even informed at the time action was taken by the conference committee in
December 1969.
At the present time, the Black Lung crisis has moved to the hearing stage

where Social Security disability cases are being literally shunted aside so that
the flood of Black Lung cases can be dealt with. The courts and the Social
Security litigation staffs, who are already hard pressed, will soon be similarly
adversely affected and their ability to carry out their Society Security disability
duties will be further impaired. (Social Security responsibility will continue
for Black Lung beneficiaries who applied prior to July 1, 1973, and the Social
Security District Offices will continue to take applications for the Labor
Department-administered Black Lung program until that program expires in
1981.)
The staff is concerned that any further enlargement of Social Security

responsibilities may be "the straw that breaks the camel's back." To avoid
repetition of the establishment of programs through other Committee's which
drastically affect the operation of the Social Security program, the Department
of Health, Education, and Welfare should keep the Committee better informed
of such possible developments and alternative courses of action. The staff notes-
that the House Committee on Education and Labor has recently conducted
hearings on legislation for the extension of the Social Security Black Lung
program for two additional years.
The staff also notes that the Special Committee on Committees overlooked

the black lung legislation in making its recent recommendations for joint
referral of legislation to more than one committee.

E. EARNINGS LIMIT FOR DISABILITY BENEFITS

An example of a policy issue that has not been dealt with because of the
diversionary effect of the Black Lung program and other workload crises is time-
amount of earnings an individual can have and still retain disability benefits.
Initially, this had been linked to the "retirement test"—the limit on earnings
after which social security old-age and survivor's benefits will be reduced.
Although Congress in recent years has changed the retirement test exempt
amount from $140 a month to $166 a month, and, finally, to the current $200 a
month, the earnings limit on disability has remained at the level established
in 1968—$140 a month. (There is also a 9 month trial work period during which
all earnings above this figure are disregarded in order to stimulate work effort.)
The current figure would appear to constitute a major inhibiting factor to work
and rehabilitation. Moreover, this work disincentive feature has been intensi-

•
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-fied by the major social security benefit increases in recent 
years. In 1968

allowable earnings of $140 a month were not too far out of line with 
the average

benefits of about $180 a month for a disabled worker with a wife and 
one child.

Today that same family would be receiving benefits of about $300 
a month and

the cutting off of those substantial benefits when the $140 a mont
h earning

level is attained can hardly be encouraging to work efforts. Under SSI a 
similar

situation can occur whereby an individual can be getting a subs
tantial income

disregard under an approved plan for self-support, but once he goes over the

$140 a month limit his benefits will be totall
y eliminated. The staff understands

that various alternatives have been presented to the Secretary of HEW for

raising the $140 limit, but no final action has been taken to change the regula,

tions concerning this matter.

Mr. DENT. Thank you for your testimony.
I only want to raise one question. I just want to note that when

you compare the number of workmen's compensation cases against
the number of black lung cases, there seems to be a great difference
in the total numbQrs.
Mr. KALMYKOW. Yes, there is.
Mr. DENT. The black lung program includes miners and depend-

ents who were never compensated for this disease—miners and de-
pendents of very advanced age whose disability was finally recog-
nized in the aggregate when the 1969 Act was implemented. That
made a very sizable number of persons affected.
What do you think the number would be if we had not passed any

Workmen's Compensation Act before 1972 and then we made all
injuries sustained in and out of industry compensable, from 1939
up to 1972? Do you think it would be a large load?
Mr. KALMYKOW. Yes, I think it would be extremely large.
Mr. DENT. That is what we are dealing with here. We are dealing

with a disease that is not treatable and was never treated. In one
State they were not allowed to recognize black lung as a cause of
death, therefore, there had never been any compensation except in
the State of Pennsylvania that amounted to anything.
Mr. KALMYKOW. Kentucky has compensated since 1962.
Mr. DENT. It amounted to not less than one-half of 1 percent

-where compensable cases were ever paid any benefits.
In Pennsylvania the caseload got very heavy. The only reason we

are proposing this legislation to establish a fund is because we be-
lieve the cost has to be spread over the entire industry. If you don't
do that, there is no such thing as charging it to the last responsible
employer.

Certainly a lot of the coal miners have been put to work in the
last year or 2 years, but most of these miners have worked for
three or four or five employers during their lifetimes. This is not an
injury that comes upon you all of a sudden. It is a disease that is
gradual and takes many years to produce disability. The process of
working in and around coals mines creates the disease. Therefore,
the cost of compensating the debilitating effects of the disease has
to be spread on a proportionate basis to all employers, and there is
no person that could ever divide the compensation properly among
all the employers in numbers we are talking of here.
There has been no opposition on the part of employers except on

the part of the so-called captive mine operators. All recognize
sooner or later they will have to pay compensation.
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I think your real complaint is it would not be available for the
many insurance casualty carriers, carriers of workmen's compensa-
tion to get into the act of selling insurance to the companies.
Mr. KALMYKOW. That was not exactly the purpose of my remarks.

I expressed some concern about the principle of going back and
picking up liabilities. That is the very question you have raised. All
of these millions of people—if you apply the principle generally, to
go back and apply it to all those cases in one fell swoop, creates
tremendous problems. The problem should probably be handled with
some Federal responsibility, as you have indicated.
But prospectively there is absolutely no reason—and that is the

point I want to make—why industry and insurance should not pay
people for suffering work injuries and financing the project from now
on. That is the point I am trying to make.
You indicated the responsibility for what occurfed in the past is a

vast one and one which must be met in one way or another. But it
is the prospective application of this bill, which does nothing to
relieve the Federal Government of any responsibility which causes
us some concern. It is a responsibility which is ours under the pres-
ent law and not that of the Federal Government.
Mr. DENT. I can't quite follow your logic; however, I will accept

it as your opinion.
Mr. KALMYKOW. Mr. Chairman, this bill would say that from now

on 
Mr. DENT. I want to read from your statement.
Mr. KALMYKOW. Yes, certainly.
Mr. DENT. "We cannot view with equanimity the fact that this

legislation would in effect deprive us from writing insurance under
that law."
Mr. KALMYKOW. That is in the future. We are writing it right now.
Mr. DENT. In some states.
Mr. KALMYKOW. In every coal-mining state It's a quote from the

House Ways and Means Committee.
Mr. DENT. They didn't talk to this committee about that.
Mr. KALMYKOW. We are providing insurance right now.
Mr. DENT. We are not taking workmen's compensation from the

states, nor are we taking insurance responsibility from you. We are
proposing a fund to pay benefits for one disease for which the re-
sponsibility can't be put on any one employer.
Mr. KALMYKOW. We are being deprived of it now.
Mr. DENT. How?
Mr. KALMYKOW. By removing it from the responsibility of the

employer, the employer won't have any liability to whoever gets the
disease.
Mr. DENT. What percentage of employees are being paid by private

employers?
Mr. KALMYKOW. There are 53,000 claims, I think, that have been

made since July 1, 1973. Most of those claims have not been proc-
essed, and I am not sure just who will be held liable. It was expected
that roughly about 80 percent initially—but it hasn't worked out
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that way—would be paid by a financially responsible operator and
his insurance carrier. I think in time we will pay all of them.
Mr. DENT. You said somewhere that you expected about $900 mil-

lion backlog would have to be made up.
Mr. KALMYKOW. That applied to social security under the 1972'

amendment. That had nothing to do with us we were out of the act.
We were paying under State laws but not the Federal act.
Mr. DENT. The only payments I know that we are making are

those under the act that are a Federal responsibility.
Mr. KALMYKOW. Not under the new provision part C of the law.
Mr. DENT. Federal responsibility has not been removed. If we

can't find the operator with the responsibility 
Mr. KALMYKOW. This would refer back to the old cases. I heard of

one case where a claim was made for a man who died in 1915. Who
in the world knows what he died from and who he worked for, and'
so forth? It would be hard to identify.
Mr. DENT. That is where we have responsibility.
Mr. KALMYKOW. And properly so. But now when you know where

you are working, why shouldn't you go to the employer and have
him pay?
If you break a leg, you don't go to another agency and wait 6

months before getting paid.
Mr. DENT. If you own a coal mine—I think we have 46 new mines

that plan to go into operation in the next year or year and a half in
one area alone, and they will go out and get coal miners.
Now, the new miners they get, the younger fellows coming back

into the mines because of this act, and many of the older miners
will be going back into the mines. If you were opening one of those
mines, you would accept full responsibility for pneumoconiosis for
every employee?
Mr. KALMYKOW. We do now.
Mr. DENT. That isn't what the operators tell us. They tell us they

can't afford to take the responsibility for a disease that takes at least
15 years to progress to the disabling stage, and the miner has only
worked for them 2 or 3 years.
Mr. KALMYKOW. It depends on how far you go back. It's a ques-

tion of price and responsibility as to cost. Somebody has to pay for it
if you provide those benefits.
If you are going to pay for conditions which are not related to

the employment—I cited some of the incidence of the disease as
found by the Public Health Service—if you are going to pay for
conditions not due to pneumoconiosis, then your, bill will cost you
quite a bit of money. It can't be helped if that is the ground rule.
Mr. DENT. If the majority of the coal operators are willing to

assume this cost 
Mr. KALMYKOW. Fine.
Mr. DENT [continuing]. Then you would have no objection to the.

bill passing?
Mr. KALMYKOW. No, of course not.
Mr. DENT. That is what we are working on.
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Mr. Erlenborn.
Mr. ERLENBORN. Thank you, Mr. Chairman.
Thank you for your statement. You made some interesting and

valuable observations that should be taken into consideration by the
committee.
One of the observations you made I would like to call to your

attention as being slightly inaccurate. You said it was the intention
of the act not to compensate uncomplicated pneumoconiosis. I agree
that all the medical evidence would indicate only complicated pneu-
moconiosis is disabling to any extent. Simple pneumoconiosis is not.
It is also true the House and Senate bills limited compensation to

complicated pneumoconiosis. However, in the conference that was
removed and pneumoconiosis was made compensable.
Mr. KALMYKOW. The only reason I made that statement was the

definition in the law which referred to opacities of one centimeter,
and so forth. That is the medical definition of complicated pneumo-
conosis.
Mr. ERLENBORN. That raises another interesting point. You are re-

ferring to definition based on X-rays. Of course, the first amendment
to the act eliminated the X-ray as a means for disallowing claims.
Mr. KALMYKOW. Still that definition is in the statute.
Mr. ERLENBORN. That was the first step toward making this into a

retirement fund called black lung compensation by removing the
ability to disallow claims that were based on emphysema or other
respirator difficulties, would you agree?
Mr. KALMYKOW. Yes, that is right.
Mr. ERLENBORN. As you suggest, the irrebutable presumptions

clearly make this a compensation based on years of employment be-
cause someone with 35 years of employment in the mines does not
even have to have symptoms to recover. He can be perfectly healthy,
have no breathing difficulties, have clear X-rays and have a negative
lung gas test and still, if this bill were enacted, he would be entitled
to compensation, as would his widow, merely because of the length
of service in the coal mines.
I think it is a move toward making this coal miners' retirement

fund financed by the taxpayers.
Mr. KALMYKOW. That is logical, but recognize it as such.
MT. ERLENBORN. We Should be honest and, call it that.
There are many other questions I Gould ask, but the committee

started late, and my colleagues also want to ask questions. I want
to thank you for what I know has been a valuable contribution to
the subcommittee.
Mr. KALMYKOW. Thank you.
Mr. DENT. Chairman Perkins.
Chairman PERKINS. It has been the practice of the representatives

of the American Insurance Association to oppose improvements at
the State level in workmen's compensation legislation. Am I correct?
Mr. KALMYKOW. I am afraid you are not.
Chairman PERKINS. You are fearful that you will be adversely

affected by the passage of this legislation, I take it from your state-
ment?
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4.‘

Mr. KALMYKOW. No, sir. What I am concerned about, very frankly,
is that if you start compensating conditions which are not related
to the employment, you will not be able to pay adequate benefits for
people who are hurt as a result of their work, and that, frankly, is
the reason for my concern'.
Chairman PERKINS. You referred to the 1962 act of the Kentucky

General Assembly. From 1962 up until the time that we enacted the
black lung statute in 1969 and in 1970 when it really went into
'operation, how many cases were approved in Kentucky of silicosis,
or pneumoconiosis as we call it today?
Mr. KALMYKOW. It was payable out of a special workmen's compen-

-sation fund, and the benefits paid were about $2,400 a year. The last
figure I have, which was recent, was around $3,600.
Chairman PERKINS. You are talking about in recent years. They

have recognized pneumoconiosis but only since we enacted this stat-
.ute ?

Mr. KALMYKOW. In 1962 in Kentucky.
Chairman PERKINS. From 1962 up until we enacted the Federal

statute there were only a handful of cases adjudicated favorably
,down there annually; am I correct?

Mr. KALMYKOW. There were not as many as later, true.
Chairman PERKINS. You recognize we have a special situation with

-one time 800,000 people in the coal mines in this country, and you
realize no State was going back and pick up under their State work-
men's compensation statutes and pay these people who were disabled?
You recognize that fact, don't you?
Mr. KALMYKOW. The disease was not recognized until 1961 as being

a compensable disease. That is what caused the trouble. The medical
,profession didn't recognize it.

Chairman PERKINS. Since it has been recognized and since about
80 percent of these people• have received just compensation, don't
you think we should take steps from the standpoint of equity to
make sure that the remaining 20 or 25 percent who are equally dis-
abled from pneumoconiosis should be compensated without fooling
around with the States, which will never do this job?
Mr. KALMYKOW. I agree everybody who has pneumoconiosis should

be compensated and compensated well.
Chairman PERKINS. The only way to do it is from the Federal

-level, correct?
Mr. KALMYKOW. That I don't necessarily concede, but it should

,be compensated whether Federally or not.
Chairman PERKINS. I am just afraid that you cannot see the forest

for the trees. Nothing is going to spill over and destroy the workmen's
-compensation laws, or set a pattern where the liberal provisions in this
act will spill over to workmen's compensation laws, but we have a
group of people here we must take care of.
Mr. KALMYKOW. That is true.
Chairman PERKINS. The Social Security Administration has treated

-them mean, they have refused to look into some of the most needy
cases in the country. They have treated them just as mean as they

.could possibly treat them.
52-185-75-----3
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Mr. KALMYKOW. The insurance industry would have treated them
better.
Chairman PERKINS. I think it's time this country did something

about it.
Representing the insurance carriers of the country who are mainly

concerned with the workmen's compensation laws in the State and
the insurance carriers are paying out money, from my knowledge,
when I was practicing law and represented a lot of coal miners'
compensation cases, I never saw an insurance carrier, they were the
ones that made sure the applicant did not recover.
It wasn't the coal companies they relied on the insurance car-

riers, and I can see your point of view. You naturally do not want
to hurt your insurance carriers insofar as State workmen's compen-
sation laws are concerned.
We are not proposing to do that in this instance.
Mr. KALMYKOW. This is not my purpose. I would like to see a

good system for work injuries. I have given my life to that purpose,
to have a good, sound system of compensation for the injured man.
Chairman PERKINS. We don't go far enough to do this job, to take

care of these old people injured back in 1915 and 1916. There are
ways they should be compensated.
Mr. KALMYKOW. I agree, but that is in the past.
Chairman PERKINS. That is the purpose of this act, to take care

of those in the past.
Mr. DENT. Many of us have had fathers that worked in the coal

mines and ended up pretty much in the condition we are talking
about.
We have to go for a quorum call.
I don't want to leave an impression that this has turned into a

retirement benefit program. When the Federal responsibility moved
to the Department of Labor, of the first 6,791 claims, 80 percent were
rejected. We think this reflects a glaring inequity in the program.
Let me pose a hypothetical situation. Suppose there were 37 appli-

cants all of whom had worked more than 25 years in coal mines. Of
those 37, the 22 who are still living are suffering from pneumoconiosis.
You would suggest that the miners that died, died from pneumocon-
iosis, would you not?
Mr. KALMYKOW. Probably.
Mr. DENT. Mr. Ashbrook.
Mr. ASHBROOK. I have two questions.
One, do you know of any other area in your experience as an

insurance carrier in the workmen's compensation field where there
is an automatic presumption of disability in the field?
Mr. KALMYKOW. I don't recall any. There is sometimes a presump-

tion that an occupational disease was contracted from the employ-
ment if there is exposure to the disease in the employment, but not a
presumption of disability.
Mr. ASHBROOK. What about foundries? There is a high presump-

tion of lung-connected disease there, isn't there?
Mr. KALMYKOW. There are some operations in foundries where

there is sand and so forth.

00.6

-ve



29

Mr. Asxsitoox. Your testimony is you know of no area where
there is the presumption called for in H.R. 7 and H.R 8?
Mr. KALMYKOW. Not to the extent provided in the bill, I would be

willing to say no State and no other jurisdiction of Federal law has
as broad a presumption as that included in this bill
Mr. DENT. We are concerned with a lung impairment which came

originally from employment in the coal mines where an employee
may have worked 15 or 16 years and the disease had progressed. Then
the employee may have entered other employment where dust of an-
other character was present. And after a few more years of work he is
finally incapacitated, but the incapacitation is directly attributable to
the black lung disease which has progressed. I know of no other way
to compensate these men or their widows than by a presumption. In
too many instances postmortem autopsies are not possible. Yet the
historical pattern of black lung incidence in that particular work has
to be recognized.
For instance, take the case of the Farmington mine. The percentage

of living miners who worked in that mine and have black lung is
very high. Yet we are not allowed to presume these miners had pneu-
moconiosis because they were killed in an explosion.
If you were paying the bill, you probably wouldn't want to ex-

pand that.
Mr. KALMYKOW. We pay what the law provides.
Mr. DENT. The law doesn't provide for the payment of these per-

sons. We are going to try to see to it, on the basis of the pattern of
the operation of the mines and years of employment. You can only
do that with presumptions.
Mr. KALMYKOW. It depends on the kind of presumptions. You can

go overboard on that, too.
Mr. DENT. I would rather go overboard for the person who could

be fatally disabled. I think now the industry has had enough relief
from a very burdensome financial obligation paid by the taxpayers
of the country. The industry recognizes—at least the responsible
leaders—that sooner or later they have to carry the burden.
Mr. KALMYKOW. That is true.
Mr. DENT. In some States where there are no laws, too many of

them still come back to the Federal Government.
Mr. KALMYKOW. I think it should be a responsibility of industry.
Mr. DENT. But not the individual?
Mr. KALMYKOW. And the insurance industry to make sure there is

money enough to pay for these claims in the future.
Mr. DENT. I am sure no burden we place on this particular indus-

try will be greater than the burdens on other industries carrying
workmen's compensation.
Mr. Benitez?
Mr. BENITEZ. No questions.
Mr. DENT. Thank you very much.
We have one further witness. Can you stay while I answer the

quorum call, Mr. Benitez ?
Mr. BENITEZ. Yes, sir, I will do that.
Mr. DENT. Our next witness is Andre Maisonpierre vice president

American Mutual Insurance Alliance.
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Welcome to the committee.
Mr. BENITEZ [presiding]. You may proceed, Mr. Maisonpierre.

You may read your statement, or it will be placed in the record, and

you can summarize.

STATEMENT OF ANDRE MAISONPIERRE, VICE PRESIDENT,

AMERICAN MUTUAL INSURANCE ALLIANCE

Mr. MAISONPIERRE. With your permission, I will summarize my

statement because of the time element.

We testified before this subcommittee on a number of occasions in

the past, the last time being April 1974. At that time we had certain

recommendations, 
and some of those deal specifically with two specific

sections of H.R. 7 and H.R. 8, and I would like to address myself

at this time to these sections.
First, section 9. In our April 1974 testimony we endorsed what is

called the Kentucky plan for financing black lung benefits. The

Kentucky plan states, briefly, that the Federal Government should

assume the full responsibility for compensation of victims of pneumo-

coniosis and that this compensation cost be fully underwritten by a

national severance tax imposed on all coal operators.
However, we went on to say that all coal mine operators should

assume and accept responsibility for valid pneumoconiosis claims
filed under the law by all miners with employment on or after June
30, 1971.

Section 9 of IT.R. 7 and H.R. 8 contemplates the establishment of
a Federal Black Lung Insurance Fund supported by a severance tax
assessed on coal operators, and we endorse this concept of a fund, but
we would suggest that it be limited to providing benefits to miners
whose employment predated June 30, 1971.
We suggest benefits to be paid under the act to miners who began

employment in coal mines after June 30, 1971, be the individual
responsibility of the coal operator. If this program is followed, we
believe there would be monetary incentives to maintain a dust level
in mines at a safe level, and we believe that the black lung program
would be strengthened thereby.
We believe by following this system, all the administrative night-

mares we are witnessing today—the problems, et cetera—would be
completely eliminated.
The other section we would like to comment on is section 3. Again

referring to our testimony of April 1974, we stated that standards
involving the medical relationship of a disease to employment should
be determined not by laymen or legislative bodies, but by experts
from the medical profession. We strongly urge that both the pre-
sumptions of the act and the criteria for determining coal miners'
pneumoconiosis be removed from the Federal law and be replaced
by a requirement that appropriate standards and medical criteria be
determined by the Secretary of HEW.

Section 3 of H.R. 7 and H.R. 8 would extend the existing statutory
presumptions and would provide—if a miner is employed 25 years
or more.in one or more coal mines underground—that he be compen-
sated for pneumoconiosis. If a miner is employed 35 years or more
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in an underground mine, that an irrebuttable presumption of total

disability exists.
Mr. BENITEZ. You are supporting those items?
Mr. MAISONPIERRE. No we are suggesting these provisions should

not be in the law and all of the presumptions and criteria contained
in the law should be removed and replaced by a requirement that the

Secretary of HEW establish presumptions and criteria along medi-

cal bases.
Soon after we testified in April 1974, the Coal Mine Health Re-

search Advisory Council, an advisory council to HEW, made specific
recommendations for criteria for pneumoconiosis disabilities, and we
have attached a copy of those recommendations to our statement.
We understand you will be receiving testimony from doctors in

the course of these hearings, and we urge, sir, that these doctors'
testimony be carefully assessed so that an evaluation can be made as
to whether the present criteria and present presumptions in the law
have not, indeed, gone beyond the point of providing fair and valid
recovery to coal miners.
We also suggest that the subcommittee be aware of the potential

constitutional problems raised by the establishment of "irrebuttable
presumptions."
As you have been made aware, a Federal District Court has held

the existing irrebuttable presumptions to be unconstitutional and we
urge that they be carefully considered by the subcommittee.
The Federal Government currently is spending about $1 billion

annually on black lung claims. This is a great deal more than antici-
pated, and the overrun is due in large measure to the unscientific
presumptions and criteria established in the original law for the
determination of this disability.
No one opposes the payment of benefits to those miners with a

legitimate claim. We believe the funding mechanism which we are
suggesting and the application of medically sound criteria for the
determination of disability will bring the program back into bal-
ance, without the loss of benefits to those miners who were meant to
be compensated at the time the law was initially enacted, and, at an
affordable price to the Government and the coal mining industry.
Thank you.
[The prepared statement follows:]

PREPARED STATEMENT OF ANDRE MAISONPIERRE, VICE PRESIDENT,
AMERICAN MUTUAL INSURANCE ALLIANCE

My name is Andre Maisonpierre and I am a vice president of the America*
Mutual Insurance Alliance. We are the major association of mutual property
and casualty insurance companies. Our member companies underwrite about
30% of the workmen's compensation coverages provided by insurance companies
in the United States. Our association has a particular interest in the work-
men's compensation system, since many of our member companies specialize
in this line of insurance and some were, in fact, incorporated originally to
provide a market for workmen's compensation insurance when the laws were
first enacted.
We appreciate the opportunity to appear before this Subcommittee to present

our views on H.R. 8.
On April 10, 1974, we testified before the Subcommittee on proposed amend-

ments to the Federal Coal Mine Health and Safety Act and, at that time,
suggested that any remedial action to correct the problems and difficulties
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which had arisen in the implementation of the Act had to involve both a work-
able funding mechanism and statutory changes designed to return the Black
Lung program to its stated objective—that of compensating miners who are
genuinely disabled from coal workers' pneumoconiosis.
We suggested that as regards a method for funding the liabilities already

created by Title IV that the Federal Government assume the full, permanent
responsibilities for such liabilities and that its costs for these liabilities be
fully underwritten by a national severance tax imposed on all coal mine opera-
tions, based on tonnage removed, without regard to the operators' previous
history of valid pneumoconiosis claims. However, we urged that individual
coal mine operators be required to assume and accept responsibility for valid
pneumoconiosis claims filed under the law by all miners whose employment
began on or after June 30, 1971.
This recommendation was based on a proposal previously submitted to this

Subcommittee by Mr. James R. Yocum, Commissioner of Labor for the State
of Kentucky.
Termination of the federal liability to miners whose employment began on

or after June 30, 1971, is timed to coincide with the date established in the
initial Federal Coal Mine Health and Safety Act requiring coal mine operators
to maintain respirable coal dust levels not greater than 2 milligrams per cubic
meters of air. Medical experts agree that a respirable coal dust level of 2
milligrams per cubic feet of air would likely result in the elimination of
pneumoconiosis. Accordingly, it is submitted that a strong incentive to control
dust levels in each coal mine would exist if the liability for providing benefits
to disabled miners (whose employment began after June 30, 1971) is placed on
the individual mine operator.
As far as the disabled miners are concerned, we believe that the program

which we outlined in April 1974 would be a great benefit to them. They would
receive the benefits under the Act. In addition, sufficient incentives would
be created to bring about the strict enforcement of dust levels. This, in turn,
would eventually make coal miners' pneumoconiosis a vanishing disease.

Section 422, 423 and 424 of H.R. 8 contemplate the establishment of a
Federal Black Lung insurance fund supported by a severance tax assessed on
coal operators. We endorse this concept of a fund but suggest that it be
limited to providing benefit to miners whose employment predated June 30,
1971. If this is done, we believe that monetary incentives to maintain the
dust levels in mines at a safe level would be established and that the Black
Lung benefits program will be strengthened.

Section 3 of H.R. 8 would extend the existing statutory presumptions and
provide that if a niiner is employed for 25 years or more in one or more
underground coal mines, that there be a rebuttable presumption that he is
totally disable due to pneumoconiosis; and further, that if a miner was
employed for thirty-five years or more in one or more underground mines,
that there be an irrebuttable presumption that he is totally disabled due to
pneumoconiosis.
In our April 1974 testimony, we expressed great concern at the existing

presumptions as well as with the criteria which had been established in the
law for the determination of disability. Soon after we testified, on June 3,
1974, the Coal Mine Health Research Advsiory Council, an advisory council
to the Department of Health, Education and Welfare recommended that
criteria for pneumoconiosis disability be established on a medical basis. We
have attached to this statement a copy of the report. Much of the Council's
recommendations and observations were reiterated at a Workshop on Coal
Workers' Pneumoconiosis sponsored by the Committee on Mineral Resources
and the Environment, Commission on Natural Resources of the National Re-
search Council of the National Academy of Sciences. We hope that the
Subcommittee has the opportunity to invite members of the medical pro-
fession to discuss the type and nature of criteria which should best be appli-
cable to pneumoconiosis.
The Subcommittee should be aware of the potential constitutional problems

raised by the establishment of "irrebuttable presumptions." Already, a Federal
District Court has held the existing irrebuttable presumption to be uncon-
stitutional. We urge, therefore, that an extension of such a provision be
carefully considered by the Subcommittee.
The Federal Government currently expends almost 81-billion annually on

Black Lung claims. This amount is considerably in excess of what the origi-
nal costs estimates had been. The overrun is due, in large measure, to the

ton
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unscientific presumptions and criteria estalished in the original law for the

determination of disaiblity. No one opposes the payment of benefits to those

miners who have a valid claim. We believe that the funding mechanism which

we are suggesting and the application of medically sound criteria for the

-determination of disability, will bring the program back into balance, without

the loss of benefits to those miners who were meant to be compensated at

the time the law was initially enacted, and, at an affordable price to the

government and the coal mining industry.

REPORT TO THE COAL MINE HEALTH RESEARCH ADVISORY COUNCIL FOR CRITERIA

FOR THE DIAGNOSIS OF DISABILITY AND DEATH FROM COAL WORKERS' PNEU-

MOCONIOSIS, THE COAL MINE HEALTH RESEARCH ADVISORY COUNCIL, DEPART-

MENT OF HEALTH, EDUCATION AND WELFARE, PUBLIC IIEALTH SERVICE CENTER

FOR DISEASE CONTROL OF THE NATIONAL INSTITUTE FOR OCCUPATIONAL SAFETY

AND HEALTH

RECOMMENDATIONS

Disability from CWP
1. The committee feels that the etiologic basis for loss of capacity to work

due to respiratory disease cannot be defined by pulmonary function tests

and miners may have more than one etiologic factor producing respiratory

impairment. The Committee further believes that when the chest x-ray is
negative or shows only simple CWP and when ventilation is normal or near
normal, a significant impairment due to pulmonary disease is most unlikely.

The Committee therefore recommends that NIOSH consider appropriate ad-
ministrative changes or statutory changes to deal with these facts.

2. Disability testing should be confined to those with x-ray evidence of CWP
(requiring statutory change) and should consist in (1) screening ventilatory
tests, (2) a determination of oxygen uptake ability commensurate with the
job of coal mining, i.e., 1 :75 L 0/min., and a careful evaluation for the pres-
ence of heart and other lung diseases.

Death from CWP
3. In order to be sure that death can have been caused by CWP, the lung

must contain the typical lesions of CWP, there must be premortem evidenve
of pulmonary hypertension and arterial hypoxemia and/or postmortem evi-
dence of cor pulmonale and there must be no evidence of some other obvious
and overriding cause of death. Postmorten assessment of right ventricular
hypertrophy is reliably done by the method of Bove et al., Circulation 33 :558,
1066.

Research in CWP
4. Research on the effects of inhalation of coal dust and the diagnosis and

treatment of CWP can be carried out most effectively as a coordinated part of
a research program on the health effects of all types of occupational exposure
to dusts, fumes, and vapors. For this reason, and for economy, it is recom-
mended that research on CWP be merged, within NIOSH with research on all
,other occupational inhalants.

5. Areas in need of more research include:
a. Long term longitudinal studies of the natural history of coal workers

versus control populations.
b. The only satisfactory end point for epidemiologic studies is currently

death. Another useful end point would be respiratory disability if it could
be precisely defined.

c. The total (outside the mine) environment in which miners and their fam-
ilies live needs careful delineation.

d. The energy demands (i.e., oxygen costs) of various coal mining tasks.
e. Continuing studies of the oxygen transport assessment of disability.
f. Lungs obtained at postmortems on coal workers should have electronmicro-

scopic and x-ray diffraction studies designed to determine the exact location
and nature of any minerals present.

g. Correlation of postmortem lung findings with x-ray and physiologic changes
during life.

General
6. It should be made possible for any working coal miner to continue his usual

work, if he so desires, regardless of the presence or degree of abnormal find-
ings on his chest w-ray.
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7. In addition to improving the safety of the environment in which coal"
miners work, other efforts at prevention are needed. Recognizing that much
of the respiratory impairment and disability in coal miners cannot be attrib-
uted to CWP but rather to smoking and respiratory infections, especially
smoking, the committee recommends expanded preventive and educational
efforts in this direction.

DR. E. CITYLER HAMMOND,
DR. JOHN D. STOECKLE
DR. ROGER S. MITCHELL,

Chairman, Coal Mine Health Research Advisory Council Work Group.

Mr. BENITEZ. I have a couple of questions.
No. 1, then I understand that your position is that you are not

opposed to presumptions except possibly irrebuttable or absolute
presumptions, but you are opposed to the presumptions being estab-
lished in the bill, and you want whatever rules and presumptions to
be made by the Secretary?
Mr. MAISONPIERRE. We believe that if presumptions have a valid'

medical basis, they should be established by the Secretary. But we
believe in order for presumptions to be established, whether in the
law or by the Secretary, they should be supported by medical evi-
dence and, if medical evidence is felt to be sufficient to establish pre-
sumption, then they should be established by the Secretary.
We do not believe in the establishment of the presumptions in the

present law, we don't believe they have an adequate medical basis to
it. We suggest the doctors who will be testifying address those specific
questions.
Mr. BENITEZ. Concerning that precise issue, you do not object to

the establishment of presumptions in general and in the rules if
there were to be medical testimony to the effect that such type of
presumptions are legitimate?
Mr. MAISONPIERRE. That is correct, sir. If these presumptions are

based on some medical facts, yes, it would make some sense.
Mr. BENITEZ. But the distinction I wish to make and which some-

times your answers don't seem to me to cover, is that the presump-
tion is a general presumption, perhaps, and not one to be developed
from the facts of one specific case.

This is, assuming your judgment, if doctors were to agree it was
satisfactory, then after 25 years of service in the mines or some other
period, 20 or 30 years, an irrebuttable presumption could be stated
from the claim that such a person contracted this particular lung
disease?
Mr. MAISONPIERRE. I agree if sound medical testimony were to

state so 
Mr. BENITEZ. And before this committee?
Mr. MAISONPIERRE. Or before this committee, but I would much'

prefer seeing the whole area of presumptions and criteria estab-
lished by HEW. I think there is more flexibility in an agency being
able to change presumptions and criteria as the medical science
acquires new understanding of the disease. I don't think that it is a
function for Congress, for this committee, which has so many other'
matters to deal with, to continue to review the medical literature to,
see whether there has been any change in the medical understanding'
of the disease.

•
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Mr. BENITEZ. My last question is: Is it your position there are 
no

.such things in law as nonrebuttable presumptions?

Mr. MAISONPIERRE. I am just remarking that the Federal distr
ict

.court has held that the existing rebuttable presumption of the black

lung law is unconstitutional. I am sure this is a matter that is likely

to be addressed by the Supreme Court.
My statement is specifically to this particular point.
Mr. BENITEZ. Are you a lawyer?
Mr. MAISONPIERRE. No.
Mr. BENITEZ. The only thing I would like to point out is that in

law there are very many nonrebuttable presumptions such as after x

period of time property belongs to such and such a person if he has

lived there, irrespective, he acquires title, and there are many other

forms known in law as irrebuttable presumption.
But this issue is debatable. I just wanted to indicate the law has

ample precedents for this type of presumptions in other fields.

Mr. MAISONPIERRE. Yes, sir; I am sure this is the case, but again in

this particular instance the district court raised a constitutional ques-

tion in this area.
Mr. BENITEZ. Mr. Perkins, would you like to Chair?
Chairman PERKINS. No, I don't want to Chair; you continue to

Chair. I will just ask a few questions.
Your insurance carrier along with the American Insurance Asso-

ciation of carriers represent most of the corporations that carry

insurance before the workmen's compensation boards of the various

States, am I correct?
Mr. MAISONPIERRE. That is correct. Our companies write about 30

percent of the workmen's compensation premiums.
Chairman PERKINS. You referred to the Turner-Elkhorn case, even

though the district court did hold the pneumoconiosis was disabling

to the extent the individual miner should be compensated, you are
aware that case has been appealed?
Mr. MAISONPIERRE. Yes, sir.
Chairman PERKINS. I personally feel there is basis for that pre-

sumption. We have presumptions all through the law, for instance
15 years adverse possession opened a notorious claim in property and
occupying. That presumption has been upheld by the courts and by
the Supreme Court of the United States.

Numerous other presumptions have been upheld by the Supreme
Court of the United States, and I personally believe in the Turner-
Elkhorn case the lower court was in error and the case will be re-
versed. But, be that as it may, we have a group of people here that
have been ostracized and will never be covered by State statutes

' 
and.

the only way that they will be compensated is for the Federal Gov-
ernment to take action.
I know it's an extraordinary situation with some hundred thou-

sand people that have been left out in the cold. We have got to take
action, and I don't think we go far enough to mandate to the Social
Security Administration or the Department of Labor to take care
.of these elderly people who have given their lives working in coal
mines. The country benefitted throughout the years, and no coal tax
at the local level or nothing paid into the State to take care of these
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people, and it falls upon the Congress as the only way to see that they
are justly compensated.

we do not write more liberal provisions in this bill—and I
would like to see more liberal presumptions for 15-year irrebuttablepresumptions for people working in the mines, unless it is arbitrary
or capriciously written into the law for that purpose, I think thecourts would uphold a presumption of that type, the higher courts.I think the Congress has to move in that direction in view of theway the act has been administered both by HEW, Social Security,and the Department of Labor.
They have acted arbitrarily in thousands of cases, and we have got

to do something about it and correct that situation.
I am hopeful that this Congress will not be derelict—and I don't

share your fear that we are going to have a spillover and your in-
surance carrier rates are going to go sky high at the State level andother areas simply because we have a situation that the States will
never take care of, never have done anything in the area to amountto anything, and we are trying to remedy this situation.
I can well understand your concern, but I think it is completely

unfounded.
Mr. MAISONPIERRE. Mr. Chairman, if I may make a couple of com-

ments. As to the ultimate decision by the Supreme Court, I don't want
to presume what they will find. I am convinced the matter will be
before the Supreme Court and a decision will be made by the Court.
As far as presumptions, we feel the presumptions have to be based

on sound medical understanding of pneumoconiosis. If presumptionsare not based on sound medical presumptions, then the law becomes
a pension program for miners. Now, if this is what the law shouldbe, it should be called such. But if there are presumptions made forthe payment of these benefits, we think these should be based onsound medical knowledge and this is all that we are saying. If thereis sound medical appreciation for the payment of benefits, we believethe benefits should be paid to everybody entitled to them. This is ourposition.
Chairman PERKINS. You are not taking into consideration the

dust. Your argument may be sound, after we enacted the last mine
safety act in 1969, prior thereto, these men that worked in dust for
15 years, these laymen are entitled to their views as to what consti-
tutes a valid presumption just as well as the medical adviser, be-
cause you can't work in dust for 15 or 16 years without it affecting
your lungs even though the X-ray doesn't show it.
Mr. BENITEZ. The basic jurisdictional situation is that, if this type

of occupation is one which if performed over the years may or has
often turned into a black lung disease and its prolongation may tend
to increase that, as a likelihood or as a possibility, in this type of
situation, the Congress in its wisdom may preclude the further
juridical examination of the precise facts of the case and establish
a presumption which is not subject to implementation by somebody
as it is in so many cases where the number of years create a termina-tion of the possible debate.
Mr. MAISONPIERRE. Yes, but there is considerable medical evidence,competent medical evidence that the length of exposure has little orno relationship with the disease itself.
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Mr. BENITEZ. This will be adjudicated by the courts.
We are happy to see you back.
Mr. DENT [presiding]. Thank you for taking on the duties of the

chair.
Congressman Cornell?
Mr. CORNELL. I am a bit of a neophyte in this, but I would like to

know what you would consider a scientific presumption?
Mr. MAISONPIERRE. Congressman Cornell, a scientific presumption

would be a presumption based on medical science, medical knowl-
edge. You will be receiving, as I see from the witness list, consider-
able testimony from doctors in the days to come.
I am sure there will be some evidence presented that the presump-

tions as to the length of exposure to the disease have no place in the
determination of disability, saying exposure per se does not create
pneumoconiosis.
If this is the weight of the competent evidence, then there would

be no scientific presumptions that I could see. Whether there would
be other testimony presented to the committee on the other side
would be something else. It may be for the committee or HEW to
determine the so-called scientific presumption was based on medical
testimony.
Mr. CORNELL. Do I understand you correctly that there is another

bill that has been introduced in the House that would place a period
of time of 15 years, and you wouldn't be opposed to that as an irre-
buttable presumption if it is based on what you call scientific pre-
sumption?
Mr. MAISONPIERRE. There are two things, one is presumption, and

the other irrebuttable presumption. I would refer back to the pend-
ing Federal case and the latest court decision has been an unconsti-
tutional act of irrebuttable presumption.
As far as rebuttable presumption, again it is my understanding

of the disease that 15 years per se, 15 years' exposure per se does not
cause pneumoconiosis, and hence I would not feel it would be proper
to establish even a rebuttable presumption, but then I am not a doctor.
Mr. CORNELL. One last thing. In your statement I notice you said

that the overrun, the Federal Government is spending about $1 bil-
lion annually on black lung claims and that this is considerably in
excess of the original program cost estimates and is due largely to
the unscientific presumptions and criteria established in the original
law for the determination of disability.
Would you care to enlarge upon that, the basis for this statement?
Mr. MAISONPIERRE. Many of the claims that are being paid today

are paid on the basis of the criteria and presumptions. All of the
claims are paid on the specific criteria and presumptions which are
in today's law.
At the time that Congress enacted the law in 1969 and when

amended in 1972, there were specific cost projections made as to the
expectations of the cost programs and the liabilities that the program
would establish. These liabilities were assumed to be based on the
studies that had been made in coal mine geographical areas indicating
the number of coal miners that had and would be treated for black
lung. But many of the benefits being paid today, many of the miners
being paid benefits today are being paid benefits for conditions for
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which they are really not receiving any treatment and for which
the doctors did not look upon this as being black lung or pneumo-
coniosis.
The law, itself, the presumptions and criteria in the law, made and

enlarged upon the medical understanding of pneumoconiosis, had the
benefits been paid only to those miners who had what was then con-
sidered to be medically pneumoconiosis, we do not believe that there
would have been the overrun there is today.
Mr. CORNELL. Thank you.
Thank you, Mr. Chairman.
Mr. DENT. Thank you, Mr. Cornell.
Congressman Simon.
Mr. SnioN. Thank you, Mr. Chairman.
First of all, I like the sound of your name. You ought to be a

composer or artist, or something like that.
I agree with some of the things you have to say; I think under

the original benefits some people got it who were not eligible. It
seems we have gone from one extreme to another. What we have to
do is to find a sensible middle ground.
I agree with your objective here on page 2 of your testimony in

moving toward reducing coal dust. I doubt that having the burden
of paying for pneumoconiosis on the coal mine operator is a suffi-
ciently swift enough penalty to move us toward reducing coal dust.
I think there have to be penalties imposed quickly in order to achieve
that.
Mr. MAISONPIERRE. Excuse me. If I may say, I agree with you a

hundred percent on this; in fact, the law does provide some enforce-
ment so that there would be no more than 2 milligrams per cubic
meter exposure, but this would be an additional incentive to the
penalties imposed in the law for failure of the operator to obey the
dust requirement.
Mr. SIMON. You are correct in saying the law does provide for

enforcement, but unfortunately administration doesn't always pro-
vide for enforcement. That is one of the problems.
The earlier witness responded he didn't know how many of the

53,000 claims made since 1973 have been turned down. Do you know?
Mr. MAISONPIERRE. I don't but I will attempt to find out.
Mr. SIMON. I would be interested in that. I think you will find it

is an overwhelming number. The chairman
' 
I think, referred to 80

percent turndowns in the first 6,700 cases. My impression now is that
it is running 90 to 95 percent. It is a rare thing to get a claim that
is approved. Have you ever talked to the coal miners?
Mr. MAISONPIERRE. Yes, sir.
Mr. SIMON. Have you talked to those who suffered with this prob-

lem?
Mr. MAISONPIERRE. Yes.
Mr. SimoN. I can see from my good friend John Erlenborn—and

I don't mean to talk behind his back; I would say it if he were here;
I served in the Illinois Assembly with him—it is difficult for people
not living in coal mining territories—as Mr. Erlenborn does not—
to understand the problems coal miners face.
I think the reality is that, after so many years in a mine—and I

think one of the things we have to determine here is how many years

•
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that is—under conditions that have existed in most mines even up to
now, you know any miner that has been there 15, 20, 25 years has
black lung problems. There is just no question about it.
Right now under the program that your companies are insuring

and the previous company representatives were insuring, people
come to me that have worked 40 or 45 years in the mines, they are
coughing and barely able to walk into my office and hand me the
sheet showing they have been turned down. I can't believe it.
I think part of the answer is that, under the present system—I

don't mean this disrespectfully to your company—your company
makes money turning them down. We have to change that process
so the coal miner, the man working in the second most dangerous
occupation today who is producing and will be asked to produce more
energy for the Nation, gets a little more security than he gets now.
Mr. MAISONPIERRE. I disagree in only one area; we are not turning

people down. People are being turned down by Social Security and.
the Labor Department. The degree of compensability is a Govern-
ment determination and they are the ones finding whether there is
disability.
Now, I have had the opportunity of looking at some of the figures

of the length of time it takes for the Labor Department and Social
Security to determine the validity of claims; and, on the average, it
takes 6 months from the date of filing for a claim to be determined
for or against the miner.
Mr. SIMON. That is the initial determination?
Mr. MAISONPIERRE. Yes. Now, I think this is a terrible situation.

Our companies insure workmen's compensation claims countrywide.
In most jurisdictions, if we fail to make workman's compensation
benefit payments within 18 days following date of notice of either the
employer or the insurance carrier, we are penalized 18 days.
It takes the Government 6 months to determine whether a claim

should be paid or not—the initial determination. There is no reason
for it.
We are not the ones turning the claims down; the Government is

the one turning the claims down.
Mr. SIMON. You are correct in that, sir, but I don't sense any

great pressures on the part of the insurance company to liberalize
the provisions of the present administration of the act.

If, for some reason, this bill or a similar bill is turned down,
think it would be wise for those companies, even if it doesn't seem
to be immediately in their interest—the danger is that the pendulum
can swing from way over here to way over here in the other direction,
and I think the insurance companies should seek a moderate course
in those benefits.
Mr. MAISONPIERRE. This is why we have suggested these criteria be

determined by HEW and continuously be reviewed by HEW so they
are up to date. With the determination of the requirements by HEW,
we believe there can be a program that will facilitate the benefits.
Mr. SIMON. Thank you.
Mr.' PENT. I was very interested in your proposal that we carry

Federal responsibility to all claimants prior to 1971 and in 1971
any new intrants into the coal mining industry would be the re-
sponsibility of the employers.
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Are you talking about a new worker coming into the field for the
first time or are you talking about older workers beginning new
employment?
Mr. MAISONIERRE. I am talking about new employment altogether

for one reason; Because of the concern we have with the problem
you are interested in—that is, the difficulties of a coal miner who has
been employed for some time coming back into the employment, the
difficulties he would have getting a job.
Mr. DENT. That means there would be no responsibility on the part

of the employer at all?
Mr. MAISONPIERRE. For years to come.
Mr. DENT. There wouldn't be any because the program ends in

1981. It is a well-known fact that it requires many years for the
disease to progress to the complicated pneumoconiosis stage. Our
dust standards began in 1971 to lower the level of respirable dust.
Some companies—among the largest probably in the United States—
have brought the dust levels in 85 percent of their operations to under
2 milligrams; and all mine dust levels are under 4 milligrams.

It is also a medical observation that we received in England, where
they have the greatest history of black lung that is documented, that
maintaining dust levels at 4 milligrams or under will prevent con-
tracting pneumoconiosis, if you work 50 years in the coal mines.
So what you are saying to this committee: All the responsibility

for almost 100 percent of those who are eligible or who may be
eligible is going to be left in the hands of the Federal Government
and that the coal industry will be responsible for nothing at all.
Because, if we are right at all in what we have done, we have made
it practically impossible for a coal miner to get pneumoconiosis. You
said the incentive to get under the 2 milligram dust-level would be
based on pressure on the coal operators of having to take on the
payment of pneumoconiosis benefits.
They know, even if we extend the act beyond 1981 to 1983, there

are still thousands of coal miners who have not taken pneumoconiosis
benefits who are in second and third stages and who have refused to
go to a safe working place in fear of jeopardizing their employment.
We have many coal miners who have applied but were told their
claims could not be processed unless they quit their jobs. Many
couldn't afford to quit their jobs because, with the percentage of
benefit rejections increasingly higher every day, they might be re-
jected and be out of a job altogether and never get their jobs back.
So there are many cases that will have to be paid for by the coal

operators that you would put back on the Federal Government. The
Federal Government has paid its share. They have a $800 million
responsibility from now through 1981 according to their own figures
under part C.
Now, if we fail to put some of the responsibility onto the operators—

and, in the main, they understand it is their responsibility—we will
be abrogating our responsibility to the taxpayers. The majority of
the coal operators accept this responsibility. They don't argue about
a man getting killed in a roof fall or an injured back or other visible
injuries; they carry that load. In fact, the highest compensation rate
in Pennsylvania for too many years was borne by the coal industry
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because the Manufacturers Association got together and separated
the funds and the common pool funds extended to all organizations
in Pennsylvania except coal mining. The coal operators paid as much
as 50 cents on the payroll dollar and survived.
Today it is a question of intense competition and we must spread

the cost to all operators. There are operators in areas with the greatest
number of pneumoconiosis cases and the most expensive operations
who are competing with operations where coal just below the surface
can be scooped out with a good-sized spoon, so to speak.
We have to keep in mind coal is sold on the basis of btu value and,

if we niake it impossible for the eastern deep mines to operate in the
face of the new western coal operations and even eastern stripping
operations, we are going to drive another 110,000, 115,000 men out of
employment.

It has to be a common pool. No one complains about the Longshore-
men's Act; insurance companies are not complaining about the Long-
shoremen's Act, are they?
You say you carry 30 percent of the workmen's compensation cov-

erage. How much did you lose during the years and how did it affect
your companies' operations during all the years of total Federal
obligation to pay these payments?

MAISONPIERRE. You mean the longshoremen's claims?
Mr. DENT. No; pneumoconiosis claims?
Mr. MAISONPIERRE. I have no idea.
Mr. DENT. You weren't writing any because we were paying all

the claims. So if you survived, how, then, can you say this is going
to be an injury to you?
Mr. MAISONPIERRE. I think there is a slight misunderstanding. We

are supporting—we stated this in our statement that part of section
9 which establishes an insurance fund, supported by a severance fax
assessed on coal operators—we are supporting that concept.
Mr. DENT. But you want the individual operator to be responsible

or the pool concept?
Mr. MAISONPIERRE. Pool concept.
Mr. DENT. How do you expect that to be administered?
Mr. MAISONPIERRE. Through the Federal Government.
Mr. DENT. I am sorry I missed your testimony. I will read it. I

A would rather be excused if I asked something that is contrary to
what you are saying.
Mr. MAISONPIERRE. We would amend the present section 9 by limit-

ing the obligations of the fund to all of the liabilities that were in-
curred by all the miners employed prior to June 30, 1971.
Now, you say that there is likely to be very little, if any, black lung

claims made by miners whose employment began after June 30, 1971.
We agree with you, sir. But we think there may well be some claims
and we also suspect the Federal law will be extended as time goes on.
We think we should begin to plan now for the proper administration
of the claims of miners who have entered into the coal mining em-
ployment after June 30, 1971, miners who are protected by the two-
milligram dust exposure.
We think there will be some claims made but we think that the

Federal Government should get out of the administration of these
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few claims. It won't pay the Federal Government to do this. There
will be a big administrative agency for a dwindling number of
claims and there are other, more effective mechanisms to administer
the few claims that will come out with the miners employed after
June 30, 1971.
Mr. DENT. Of course, we discussed at length the possibility of

making the act create a wholly independent agency or commission.
The prevailing side seemed to be that there had to be some Federal
responsibility in the matter for fairness and evenhandedness of the
administration.
Mr. MAISONPIERRE. We agree.
Mr. DENT. We are trying to make it as little as possible, of course.

I will read your testimony thoroughly.
It is now my pleasure to welcome my Colleague, Congressman

Joseph V. Vigorito from my home State of Pennsylvania. Like my-
self, Mr. Vigorito is acutely aware of the frustrations experienced by
miners and dependents in attempting to substantiate black lung bene-
fits claims. Joe, please proceed in any manner you wish.
[Prepared statement of Joseph P. Vigorito follows:]

PREPARED STATEMENT OF HON. JOSEPH P. VIGORITO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. Chairman: I would like to express my support today for the proposed
Black Lung Benefits Reform Act of 1975. As a Representative from Pennsyl-
vania, a major coal-producing state and one which accounts for approximately
one-third of the black lung claims filed to date with the Department of Labor,
I am especially interested in this piece of legislation.

Although the Federal Coal Mine Health and Safety Act of 1969 went a long
way in extending black lung compensation to coal miners and their dependents,
the bill we are considering today builds upon the experience gained since the
Federal Government assumed the cost of the Black Lung Benefits Program in
January 1970. The main objectives of the Black Lung Benefits Reform Act of
1975 will, in improving the administration of the entire Black Lung Program
and in transferring the residual liability for black lung benefits payments
from the Federal Government to the coal industry, make the distribution of
miners' compensation more systematic and equitable.
As the representative of Pennsylvania's 24th District, my office has worked

with many miners in the filing of their black lung claims. Mr. Chairman, I
would like to address myself to those portions of the Reform Act which would
correct the inequities most frequently cited by claimants under the existing law:
(1) In presuming total disability from Pneumoconiosis for those miners

who were employed for 35 years or more in underground coal mines, we are
lifting the burden from those persons who most deserve black lung payments
and who, paradoxically, have had the most difficult time in proving their
eligibility. As you can imagine, it is nearly impossible for a former miner to
provide the needed evidence when the employing mine has long been closed,
medical records (if ever kept)have been lost or destroyed, and one's co-
workers and supervisors are all deceased. The legislation under consideration

' today will remove that unfair burden from those miners and their families
who have given most to our coal industry.
(2) In limiting the attorney's fees in a state workman's compensation black

lung claim to the same allowable amount set by the Social Security Act, we
are guaranteeing the observance of fair and uniform legal rates in the process-
ing of all black lung claims.
(3) And finally, the major feature of transferring financial responsibility

for the payment of black lung benefits from the Federal Government to the
coal industry at large, will eliminate the difficult task of assessing individual
coal operators, and more importantly, will save the U.S. Treasury an esti-
mated $280 million.
In view of both the humane and practical strength of this bill, I wish to

give my whole-hearted support to the Black Lung Benefits Reform Act of 1975.

•
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Mr. DENT. Thank you very much for your support of our efforts.
I look forward to calling upon you when the bill is considered by
the House. I have no question. Do any members have any questions?
[No response.]
We have another hearing tomorrow, and we will try to expedite

the hearings since this is a matter that is almost predetermined in the
minds of our witnesses and almost everybody you talk to as to
whether it is good or bad. We will try to get this legislation moving
so it is in the debating stage on the floor as soon as possible.
Thank you very much.
The committee stands in recess until 10 a.m. tomorrow in this room.
[Whereupon, at 1 :10 p.m. the subcommittee recessed, to reconvene

at 10 a.m. Wednesday, February 26, 1975.]
52-185-75 4





BLACK LUNG BENEFITS REFORM ACT OF 1975

WEDNESDAY, FEBRUARY 26, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS

OF THE COMMITTEE ON EDUCATION AND 
LABOR,TV a8hington,D.C.

The subcommittee met at 10 a.m., pursuant to recess, in room 2257,
*Rayburn House Office Building, Hon. John H. Dent (chairman of
•the subcommittee)• presiding,

Present: Representatives Perkins, Dent, Cornell, Simon, Zeferetti,
Miller, Hall, Ashbrook, Bell, Erlenborn, Goodling.
Mr. DENT. The committee will come to order.
Good morning, Mr. Chairman and colleagues.
It is a pleasure to welcome our friend, Mr. Arnold Miller, an emi-

nent leader in the coal industry. As you all know, the coal industry
is becoming more and more to look like the guardian angel of the
-energy resources of this Nation of ours.

If there is one thing that has made it possible, in my humble
opinion, for the coal operators in this country to recruit the necessary
manpower needed in this time of emergency and for the foreseeable
future in increasing numbers, it is the fact that the Congress of the
United States finally recognized its obligation to many generations
•of miners who had been ignored, pushed out onto the dump heap
*because they could no longer perform their duties because of lung
incapacitation caused by coal dust inhalation and the establishment
•of dust level standards to prevent future incidences of the dread
•disease, pneumoconiosis.
I think this legislation before us, which is a reenactment, with

•certain refinements, of the black lung legislation, will do more, I
believe, to give confidence to the younger men and women who want
•to go into the coal industry.

Right at this moment I know of training programs in my own
district, in Ohio, and I believe, in West Virginia that have come
about because of the work of Mr. Miller in insisting that the Govern-
ment do something to train many young men out of work in this
'country for safe mining jobs. I am almost overwhelmed when I go
out and take a look at some of the new recruits that have gone into
the mines and find that many of them have college degrees.

So we have overcome the barrier that was built up by the history
of mining in this country and the neglect of miners almost universally
:throughout the country. Except for our State of Pennsylvania, I
'don't believe any other State had a compensation program that was

(45)
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halfway decent toward these poor individuals, some in our own
families.
So I am proud today to have a very forward-looking democratic

leader in labor present the views of his people, who are at this
moment on the threshold of putting this Nation on an independent
status with respect to fuel and energy. Our Nation will no longer, in
the not too distant future, be dependent on other nations for the
necessary energy we require.
I, therefore, present at this time my good friend and eminent leader

of the United Mine Workers of America, Arnold Miller.

STATEMENT OF ARNOLD MILLER, PRESIDENT, UNITED MINE
WORKERS OF AMERICA, ACCOMPANIED BY GAIL FALK, STAFF
ATTORNEY; AND LORIN E. KERR, M.D., DIRECTOR, DEPARTMENT
OF OCCUPATIONAL HEALTH

Mr. MILLER. Thank you, Mr. Chairman and distinguished members
of the committee and Congressman Perkins. I want to say, as I have
said to this committee before, I am grateful for the Congress recog-
nizing in 1969 there were serious problems in mining and enacting
the 1969 act with special provisions to cover a very debilitating lung
disease which has been killing thousands of our miners for many
years.
I have a statement to submit and will highlight some of the items

of the statement and, perhaps, some of the other representatives of
the Black Lung Association, who are here today, would like to testify
on behalf of this legislation. I was a long-time member of the Black
Lung Association before I rose to the present position as president
of the United Mine Workers.
I will highlight some of the provisions. I will not be able to stay

throughout the entire hearing because I have a serious problem in
one of the mines in West Virginia; we have a fire. The men were
able to get out before there were any serious injuries to any of the
men there. It is a gaseous mine and we are fortunate not to have
any ignition.

It has been pointed out many times, coal dust is the cause of the
debilitating disease we commonly refer to as black lung; it is re-
ferred to by people in the medical profession as pneumoconiosis. It
has been my experience in dealing with this problem—since we
learned what it was all about in 1968—that as short a period as 5
years can bring on a sufficient amount of damage from coal dust to
cause the last stages of this disabling disease to a coal miner.
Because of the way the act has been administered by some of the

agencies and the medical criteria set forth, it has been very difficult
for some of the miners with a considerable amount of time, up to as
much as 45 or 50 years, to process a claim.
It is a painful examination that they have to go through. I have

been through the examination myself and suffer from the disease
myself so I am not speaking theoretically; I am speaking of the
experience of myself.
The 15-year rule that is in this tentative legislation I think is

appropriate. I think if a man who works in the mines as much as 10

-•
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years, he will suffer from lung disease from coal dust but it may take
a while to get him down flat on his back.
We should—and I stressed this all along—we should examine all

the miners working today after as much as 5 years, certainly 10
years. We should try to get these miners out of the mines before
they realize they are totally disabled.
My experience with this disease has been that when you begin to

find you are slipping, it is too late. You then have a 5-year or 10-
year period of regression and you become bedfast. My stepfather
died from this disease. It took him 5 years to go through the long
final throes. For 5 years he couldn't rest in a bed the rest he got
was in a reclining chair.
I was in a mine last week on an inspection tour—I now have un-

limited access to get into mines—and the conditions I found there
were not sufficient to meet the standards of the safety committee I
was traveling with and did not meet the standards the Congress of
the United States intended in the 1969 act.
I found dust accumulation along the roadway as high as 2 feet.

The company said they would take two men off their face crews
because they didn't need them. I think I may move into the area
and stay with them until they do a little better.
I said previously when I was here before the committee that the

cost of the disease of black lung should be borne by the company. I
think it is time now to have a fund established and financed by the
coal industry itself to bring this problem under control. Failure to
do so will not induce the industry to comply with the law or do any-
thing to bring lung disease under control.
I am also of the opinion now, based on the inspections I have made

since I became president of the United Mine Workers, that a perma-
nent national fund is essential. I had hoped the 1969 act would bring
this disease under control. I find no evidence to indicate this is a
possibility at this time.
I wholly support a fund financed by the operators themselves. It

has been my experience that, unless they pay for some of the prob-
lems they create, they will never face up to the responsibility.
There is another serious problem with the administration of the

act itself insofar as examining those miners today who I know are
in the final stages of disability, they are on the verge of expiring, but
they are still working. Some are very sick. They are not notified,
the way the claims are being processed, of their eligibility unless
they quit.
I think this is a gross error in the way the rules and regulations

were set up. I believe these miners suffering today to that extent
should be notified while they are still working that they are eligible
so they can get out of the mines as soon as possible to help them re-
lieve the suffering of the disease they have.
I think the Farmington disaster itself pointed up another serious

problem in the way the program is being run and may require some
legislation to remedy that situation. A number of the widows in the
Farmington disaster have had a lot of difficulty processing claims
simply because the agency administering the program said their hus-
bands were working when the disaster occurred and therefore didn't
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suffer from the disease. Yet there is evidence they did suffer, some of
them.
The ignition in that mine, when that occurred—the problem of

pneumoconiosis was not recognized in my home State at that time in
the compensation laws.
I am also concerned about the appeals council review. It is difficult

for a claimant to process a claim. I have not found anyway to accept
why an appeals council will sometimes go back and reverse an appeal.
It is difficult to process a claim. You have to have a quantity of

evidence to process a claim; then you have an appeals council that
will make a reversal and force the claim to go back through and often
deny the benefits. I can't understand why that was allowed in the
beginning, and I am hoping this legislation will eliminate the gross
inequity of that kind of a process with the burden being placed on
the coal miners themselves.
I have with me today, on my right, an attorney that works in the

field office, Miss Gail Falk, and on my left, Dr. Kerr, who heads up
our health department.
I would ask permission to excuse myself from the committee now

and go back to the office to prepare to go to the coalfield to try to
prevent—another disaster. I am grateful that for the 2 years and
7 months I have been in office we have not had another disaster and
I hope we don't have another as long as I live.
I want to again thank the chairman and the committee for the

privilege of coming before the committee and allowing me to express
my views. Without the help of some of the people here in the black
lung organization, the organization which we and the miners put to-
gether and which I once headed, we wouldn't be here today.
Mr. DENT. Thank you for your views, and before you leave I would

like to call on the chairman of the full committee, Mr. Perkins.
Chairman PERKINS. Thank you, Mr. Chairman. I want to compli-

ment you, Mr. Miller. Undoubtedly it is •the welfare of not only
the mining industry and coal miners, but the country that you seek to
promote. But I think you will agree with me we have our work cut out
for us if we are going to see that perhaps 50,000 to 100,000 coal miners
who have been unjustly denied black lung benefits are served.
We will be calling upon you and your assistants because this is a

tremendously important piece of legislation. I do not think we have
more important legislation involving justice to people who gave their
health and their lives and have been denied benefits.
We will all work together to see if we cannot accomplish this at the

earliest possible date and I believe, with the determination of the
subcommittee chairman, Mr. Dent, that we can move this legislation
at a rapid pace. I thank you very much.
Mr. DENT. Thank you, Mr. Perkins.
Mr. Miller, if you are not in too big a hurry, I would like to have

these gentlemen here have an opportunity, if they have one or two
questions—if you could stay another 8 or 10 minutes.
Mr. MILLER. Yes, sir, I can.
Mr. DENT. Mr. Simon.
Mr. SIMON. I won't impose on you with any questions other than to

say I hope you and your staff take a hard look at what we are doing

•
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and make sure the end product is a good, solid one. And I add one
other word of commendation to your leadership. I think the United
Mine Workers is fortunate to have your leadership and I hope it is
appreciated. I hope your next election will show that appreciation
is there.
Mr. DENT. Mr. Goodling.
Mr. GOODLING. Just one question. You recently completed your

negotiations and I wondered whether you secured any concessions
from management for early retirement for those people affected by
this disease
Mr. MILLER. We did as much as we could in the negotiations to

provide some relief. Prior to the current agreements, if one of our
members suffered from lung disease and had to leave mining before
he was eligible for retirement, he would lose his hospitalization, and
it was difficult to take a man out of the mines with no hospitalization
when he was a very sick man.
We also provided some relief to those working on the face condi-

tions and gave them authority to bid away from the face and get out
of their dust and change their employment.
As recently as Sunday night in one of the mines I formerly worked

in, I found that the company there had already done—with the help
of the membership there, that local—something that we dealt with in
the bargaining. They were providing alternative employment in areas
that were not dusty.
I hope this continues to progress in the industry, that they recog-

nize this problem and do not turn these people out. I wish I could
say here today with all honesty that all industry is doing it but they
are not. But I think, with the help and the awareness we created
from '69 on, some are showing concern now.
I said to the president of the local union: "I am ready to change

jobs with you." He said: "No; I don't want your headaches." But
it was gratifying to see there are changes. We made progressive
changes in the current agreements to establish a dialog for solving the
problems we have, which is also essential in other areas of mining
itself, and we have stronger regulations in the contract to provide
safety.
I hope to spend the greater part of the next 3 years down in the

mines and, wherever I can get any cooperation, we will be working
on this problem. I will work with anyone that wants to help solve
this problem.
Mr. DENT. Mr. Zeferetti.
Mr. ZEFERETTI. I would like to extend my apologies for not being

able to hear your testimony. But I will study your testimony and
perhaps submit some questions to you in writing.
Mr. MILLER. I understand your scheduling problems; I have a lot

of those myself.
Mr. DENT. Mr. Bell.
Mr. BELL. I want to also add my words. I am sorry I was not

here to hear your testimony but will read it with great interest and
perhaps later on have some questions.
Mr. DENT. I want to again thank you. I want you to leave with

this thought because, throughout the hearings and markups, we will
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be discussing the cost of this legislation. This committee has warned
the coal industry that the Federal Government was taxing every
citizen in the United States to pay this enormous bill and that there
had to be a cutoff day, that when we got to go where we could meas-
ure pretty well the responsibility, it would be put back where it be-
longs now—in the laps of the coal operators.
I want to say that the responsible coal operators that have come

in to see us and talked to my staff and myself are ready and will
take their share of the burden and are willing to support the legis-
lation so long as we can get together with you on the needs of the
miners and the requirements necessary on the part of the industry
to fund this legislation. And with that kind of cooperation, I am
very hopeful that this committee can come forward with some legis-
lation in the very near future.
I want you to go forward knowing that is the attitude right now

of those who are going to have to pay the bill.
Mr. MILLER. I have been rather blunt in informing the industry

people that if they didn't have a program, they wouldn't have any
cost at all.
Mr. DENT. That will happen in time.
Is it a serious fire?
Mr. MILLER. It is a fire that may result in ignition. I don't think

any men will be lost but it is a serious fire. I don't think they will be
able to put the fire out. It is a mine in southern West Virginia. It
was an old operation that had been somewhat mismanaged. We are
fortunate indeed no one was in there after the fire really got going.
I am hoping they can get it under control.
Mr. DENT. I hope SO, too, sir.
Mr. MILLER. Thank you.
Mr. DENT. We will continue with the witnesses here. First I would

like to present a man who I think is one of the most knowledgeable
in the country about coal workers' pulmonary and respiratory prob-
lems, so it is with pleasure I introduce Dr. Kerr.
Dr. KERR. It is always a pleasure for me to be here to testify be-

fore this committee because I remember the magnificent role you
played in the passage of the Federal Coal Mine Health and Safety
Act of 1969. I have long contended that in the health field this is
probably one of the most important documents that has been passed
by Congress at any time.
It is the first time, as you know, the Congress reached into a major

industry in the country and said that the disease that is characteristic
of that industry must be stopped and that you set up the standards
that were to apply in efforts to eradicate this disease. Unfortunately
we find that some of those standards are not being met as well as
we would like.
Also it was the first time you provided funds for partial reimburse-

ment for the victims of this particular disease. It is with that that we
are particularly concerned this morning, and we are asking for
further amendments in addition to those passed in 1972.

Other than questions that you might care to ask later on, I would
like to now ask Miss Falk to read a prepared statement that she has
in the name of the union.

•
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Mr. DENT. That will be fine, but before you do I would like to ask
one or two questions on what is apparently a very serious situation
in some areas, and that is: What, in your opinion, is the percentage
of noncompliance with our dust standards at this point?
Dr. KERR. I wish I could give you an honest answer to that. We

are being told by MESA that 92 or 93 percent of the sections are
down to 2 milligrams or less. When you go out and talk to the men,
you get the same reaction regardless of the portion of the country
you are meeting in all of the men stoutly maintain that the mines
are not at that level.
This was the basis in fact, as you know, of the union's asking

Senator Williams last spring to initiate a GAO investigation. It is
my understanding that GAO report is about ready to be released. I
don't know what the contents of it are but I would seriously question
that it would go much above 70 percent.of the mines, 70 to 75 percent
of the operating sections, that would be at 2 milligrams.
Mr. DENT. Of course, when this legislation—I say "when" very

hopefully that it won't hoe too long—becomes law and we have a sort
of semipublic agency doling out the compensation checks, you are
going to find that they will be able, under their charter, to set in
motion certain types of penalties which would obtain in those areas
where there isn't what they can determine to be an honest effort
to reach the 2-milligram level.
Dr. KERR. I think another point to be kept in mind is, as you re-

member, the 1969 legislation said the 2-milligram level would prevail
until 1975. The clear inference, particularly when you go back and
read the legislative history, is that if at that time it seemed as though
it might be a good idea to reduce the level to 1 milligram ,due con-
sideration might be given to that.
Frankly, I am afraid of all dust, and what we are seeing coming

out of those men exposed to asbestos with the development of asbes-
tosis as well as the development of cancer among them and the many,
many other exposures coming to light, it leads me to think, technically
and professionally, I would feel more comfortable if we could get
those levels down to 1 milligram. I think due consideration will have
to be given to that in the very near future.
Mr. DENT. We will have conferences on that within a short period

of time.
Is it true that in many instances where there has been a claim

rejection, it was on the basis that, while there were complications, it
was not due to the coal dust formations in the lungs? But is it not
true that we still do a great deal of stone dusting?
Dr. KERR. Yes there is a lot of limestone dusting that is required

by law. However, there is nothing in the literature, Mr. Chairman,
to indicate any danger, as far as the lungs are concerned, with this
limestone dusting. I have seen nothing to indicate that there was any
question about that. It is the coal mine dust that is the causative
factor here that we are concerned with.
Mr. DENT. Thank you. Does anyone have any questions of the

Doctor in this matter, any questions on the part of any members?
Mr. ZEFERETTI. Just one.
Mr. DENT. Yes, Mr. Zeferetti.
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Mr. ZEFERETTL Are all the operators of the mines equipped, if this
legislation is passed, to properly police or meet the standards below
the 2-milligram level? If the legislation is passed, are they prepared
to go ahead and meet that criteria that is called for?
Dr. KERR. The amendments, as I understand them don't touch on

this question of reducing to the 1-milligram level. However, I think
the earlier statute, the 1969 act, as well as the regulations that were
written for the implementation thereof, certainly are adequate to
take care of bringing it down to the 1-milligram level.
Mr. ZEFERETTL Thank you.
Mr. DENT. Mr. Ashbrook.
Mr. ASHBROOK. Yes. Doctor, I am somewhat concerned about the

.35- and 25-year presumptions. Are you aware of their inclusions in
the proposed H.R. 7 and H.R. 8?
Dr. KERR. Yes, we are, and Miss Falk is addressing herself to that

in the testimony she is presenting for the union.
Mr. ASHBROOK. I understand the presumption is valid unless

negated by a blood-gas test on the 25-year presumption. Are these
tests necessary for all persons in your experience?
Dr. KERR. I will have to plead off a little on that, Congressman

Ashbrook, because of the fact I am not a clinician. My capabilities
for the last 35-some-odd years have been in the field of administra-
ton ; however, I understand medically there is some question. I have
heard my practicing colleagues voice some concern about the advis-
ability of this, and. I think you will find this question will be dis-
cussed tomorrow by the physicians who will be here.
Mr. ASHBROOK. From an administrative aspect, if a blood-gas exer-

cise test proves negative, what is the result from an administrative
:standpoint?

Dr. KERR. I will pass on that and let you address the doctors here
tomorrow on that point.
Mr. DENT. I have a complete list of the panel we are having here

tomorrow and they are all physicians specializing in internal medi-
,cine with emphasis on the treatment of lung disorders.
Mr. ASHBROOK. I will withhold my questions until then.
Mr. DENT. Mr. Bell.
Mr. BELL. I want to ask a couple of questions. This may be out

,of your area, too. There have been some criticisms of the 15-year
rule, as you know, and I would like to know if this would be over-
inclusive? Does it create discrimination against the older miners?
Dr. KERR. I don't think I quite follow you, Congressman Bell.
Mr. BELL. You are familiar with the 15-year rule?
Dr. KERR. Yes.
Mr. BELL. Would that create discrimination against, for example,

,older miners that have this disease?
Dr. KERR. I would refer that question to Miss Falk.
Miss FALK. The testimony I am going to give addresses that ques-

tion; but on that specific question of discrimination against the older
miners, we believe that is one of the major reasons for the funds
proposed in H.R. 7 and 8. Of course, if there is a fund where the
risks of development- of the disease are shared by the entire industry,
the individual coal operator is not going to be asking "Am I liable
-for payments for this miner who has 14 or 141/2 years?"
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We think the 15-year rule must be paired with a fund or some
other procedure for spreading the risk over the industry.
Mr. BELL. Do you think it would remove the incentive to reduce

dust levels?
Miss FALK. Sir, what 
Mr. BELL. Do you think this 15-year rule and all its features would

remove the incentive to reduce dust levels?
Dr. KERR. I think that is one of the virtues of the Federal Coal

Mine Health and Safety Act—that is, the fact that the act itself in
title II specifies the dust levels and there is virtually no correlation
between the determination of those levels and the achievement of
them and the provisions of the compensation aspects under title IV.
You see, the law specifies that these dust levels must be achieved

and, because of the fact this is entirely separate and apart from the
disability benefits part, I see no correlation at all.
Mr. BELL. Except the incentive aspect of it?
Dr. KERR. Well, the incentive: If he doesn't do it, he will get fined.

And the fines have no relationship at all to black lung benefits claims.
If he doesn't do it, in the future he will have more claims.
Mr. BELL. Are there any present inequities in the program so far

as you can see?
Dr. KERR. I think Miss Falk will show you there are a lot of them.
Mr. BELL. Thank you, Mr. Chairman. I will let her go ahead and

read her testimony.
Mr. DENT. Thank you, Doctor, for your testimony.
At this time I would like to present Miss Gail Falk.
Miss FALK. I am a staff attorney with the United Mine Workers,

working in the Charleston field office, which is an office that works
entirely with the problems of disabled and retired miners. The office
was set up just about 2 years ago by President Miller, who realized
the disabled miners and retired miners were in the coalfields and there
had to be a coalfield office to be an on-the-line kind of office to talk
to coal miners about black lung disease.
It is from the perspective of talking to miners and miners' widows

on a daily basis who are up against the black lung program that I
speak.
When it was enacted in 1969, the black lung benefits program was a

major step forward in terms of this Nation's recognition and re-
sponse to the victims of a devastating occupationally caused disease.
As you know, the Federal Coal Mine Health and Safety Act became
the model as well as the inspiration for both Federal and State leg-
islation to protect workers in other industries. At the same time, we
began to be aware and you began to be aware of serious problems
in the administration of the black lung program.
You initially took action to correct some of the problems in the

program by passing the Black Lung Benefits Act of 1972. This legis-
lation contained needed improvements which permitted thousands of
additional deserving miners and widows to qualify for benefits.
But those amendments were never implemented in the spirit and

concern for the coal miner with which you enacted them. In its ad-
ministration of the program, social security has abused the discretion
which the legislation now gives them and has ignored the intent of
Congress in creating this program. Particularly in the way it has
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treated the applications of mine disaster widows and miners who
are sick but still working, social security has turned its back on the
very people this legislation was intended to help.
Many if not most of the existing problems with the black lung

program could have been prevented by an equitable administration.
Lacking that, however, the responsibility falls back to you to put the
program back on the right track. There are many indications of the
need for these changes:

THE APPEALS

More than 40,000 black lung appeals are still pending within social
security—more than a year and a half after most of social security's
responsibility for deciding claims ended.
The floods of letters and cards and visits you get and we get from

miners and widows who feel they have been denied benefits unjustly.
We still get about 1,000 black lung letters a month at the Inter-
national, and our districts handle an additional 2,000 appeals and
complaints per month. A program that is operating as it should
simply does not generate this kind of of massive and continuing
expression of grievances.
I might also mention there was a petition that was sent out ask-

ing people if they supported the black lung law. We have stacks of
those petitions • we have card boxes full of petitions that repre-
sent approximately 50,000 signatures to support the present efforts
to amend the black law.
Now I turn to statistics. Undoubtedly every person in this room

has received complaints about someone receiving black lung benefits
who "never worked a day in the mines." Yet, on the other end of the
scale, social security's own figures show that nearly 5,000 claims of
miners or widows of miners who worked more than 35 years in the
mines have been denied.
I turn now to the specifics of the legislation that is before you.

Three major packages of black lung amendments have been intro-
duced in this session of Congress:

1. H.R. 7 and 8, identical bills, introduced by Congressmen Dent
and Perkins;

2. H.R. 1340, introduced by Congressman Murtha; and
3. H.R. 3333, recently introduced by Congressman Perkins.
H.R. 3333 contains all the amendments included in H.R. 1340 and

contains additional changes which the UMWA, after a series of
meetings during the last 3 months in different sections of the coal-
fields with our members and with the Black Lung Associations, be-
lieves are necessary and appropriate changes for Congress to enact.
H.R. 3333 reflects the UMWA's position as to the priority areas

for congressional action at this time. Some of the provisions of H.R.
3333 are identical to provisions of H.R. 7 and 8, and naturally we
support these parts of H.R. 7 and 8.
On the other hand, there are certain provisions in H.R. 7 and 8

to which we strongly object as well as gaps which we feel would
serve to undercut the beneficial changes which these bills propose.
For this reason our remarks are addressed necessarily both to H.R.
7 and 8 and to H.R. 3333.

First of all the National Black Lung Fund which we have been
talking about:

•
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The primary feature which H.R. 7 and 8 and H.R. 3333 have in
-common is the proposal for a national black lung fund supported by
a tax on every ton of coal mined. We are 100 percent behind this
proposal. We recognize, as do you, that it is not fair for the U.S. tax-
payer to continue to bear the costs of the black lung program by pay-
ments out of general treasury monies.
On the other hand, the adversary procedure created by the present

part C Labor Department program is simply not a viable mechanism
for delivering a just compensation program to the victims of black
lung disease. Of awards made so far by the Department of Labor,
the Government has been able to locate a responsible operator in
-only about 50 percent of claims. I am not sure our figure of 50 per-
cent is precise. You can get that from the Labor Department. Of
-these, coal operators have contested an astonishing 97 percent.

Another way of saying this is that the coal operators are willingly
paying only 3 percent of the claims for which the Department of
Labor, with its very strict standards and procedures, has found a
coal operator responsible. In this response alone, the coal operators
have demonstrated their determination to protest even the most
obviously worthy claims when they are found individually responsi-

-ble for payments.
A battle against the coal operator, represented by highly paid legal

-counsel, is simply not one that the individual disabled miner or
widow is prepared to undertake. The proposed black lung fund puts
the financial burden where it belongs—on the coal industry. At the
-same time, by eliminating individual operator responsibility, it elim-
inates the need for the present cutthroat adversary system.

Mr. DENT. At that point may I interrupt a minute for a very spe-
cific observation. These figures on the percent of claims being con-
tested are very significant. The present legislation was designed to
facilitate the follow-through on the programs, after the Federal Gov-
ernment was relieved of its responsibility, to the States, and the
,operators. When the Department of Labor says that they can locate
only about 50 percent of the responsible operators, and the coal oper-
ators at the moment are paying about 3 percent of the cost of part C
-claims, that increases the program cost to the Federal Government in
part C alone to about $800 million through 1981.
That cost absolutely must not be put on the taxpayers of the coun-

try: This shows how important it is to get some kind of common pool
legislation. The States can't afford it and, if they can't find more
than 50 percent with the social security files, then I think the common
Tool proposal should receive serious consideration.

Miss FALK. Yes, sir, and, as I say, we have been astonished and
very much concerned by the coal operator protest rate, which, to us,
,simply belies any claim they are making that they intend to see
.deserving or worthy claims paid.

House bills 7 and 8 and 3333 propose a uniform tax on every ton of
'coal mined. We have heard suggestions that the royalty should vary
according to the rank of the coal and the method of mining.
We favor a uniform tax because of its simplicity and administra-

bility. We would not necessarily oppose a rating system based on a
recognition that certain grades of coal are more likely to produce
lung disease than other grades. On the other hand, we would oppose
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any rate differental that would unfairly penalize one sector of the
industry as opposed to another.
Mr. DENT. Have you given any consideration to some type of

graduated charges under the so-called merit rating system, basing
the compensation cost to the operator on how much he has done or
is doing in the area of reducing the dust levels in the mine?
Miss FALK. Yes, sir; that is in the next paragraph.
Mr. DENT. I am sorry; go ahead.
Miss FALK. Let me read the remarks rather than responding di-

rectly to you because I think it is a thought-out answer.
We have heard it said that the fund will discourage coal com-

panies from precautions to control the dust and prevent the disease.
We speak from the grim knowledge that no compensation system
has yet been devised in this country which will make the mines
safe. Despite workmen's compensation programs, coal mining con-
tinues to be this country's most hazardous industry.
It has turned out to be a bitter fact of coal company economics

that it is cheaper for a coal company to hire lawyers and doctors to
fight the injured and deceased miners who seek compensation and
to pay those claims that they can't win than to prevent the injury
or disease in the first place.
The answer to dust control is a firmly enforced union-administered

program of dust prevention. A just black lung benefits program must
be molded to the needs of the miners who have already become
disabled.
Mr. ASHBROOK. At that point are you suggesting that the unions

manage the mines?
Miss FALK. No, sir; I am speaking again
Mr. ASHBROOK. It sounded like it.
Miss FALK. I am not someone who works under the ground, but in

the process of preparing our position on legislation we had a series
of meetings throughout the coalfields with rank and file miners and
the main thing I learned from that is that at meeting after meeting
in West Virginia, Pennsylvania, everywhere, it was an almost uni-
form feeling among the coal miners that the dust control program
was not being operated properly, that they feel their mines are dusty.
Unfortunately, the present program is entirely in the hands of the
company and then some government office in some far-off city, and
we do feel that if the dust is actually being controlled, in order for
our miners to believe it they will have to have some access into
the program.
Mr. ASHBROOK. You said the answer to dust control is a firmly

enforced union-administered program. That is rather clear in the
English language.
Miss FALK. We feel the miners and miners' representatives have to

be more involved in the administration of this program.
Mr. ASHBROOK. You are advocating "totally involved," not just

"more involved."
Mr. ERLENBORN. Would the gentleman yield? Let me ask: Since

the unions generally and, I am suret the United Mine Workers share
the feeling, that collective bargaining is an important tool of the

•
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unions—I firmly believe this and have been told this—have you en-
gaged in collective bargaining on this topic?
Dr. KERR. I think probably what is more properly understood and

is the underlying motive of that particular statement is an uncon-
tested feeling, I am sure even on your part, that the men them-
selves, the men who are on the job, must play an active role in the
dust suppression campaign that is required by the law and is required
by the law of the management or the coal operators, that when the
men understand what is required, when the men understand all about
dust sampling, when they understand the ventilation and how it must
be done with the brattices at the proper position and the amount of
water that is used, then they are in the position not to enforce
but to monitor, to act as a continental day-to-day group of people
concerned with the surveillance of what is being done to bring down
the dust counts and keep them down, not just have them down when
an inspector is there but keep them down on a day-to-day basis.
Mr. ERLENBORN. Then you are talking about a program to be

adopted by the United Mine Workers themselves to educate your
membership to something different. That is different from what the
words here seem to indicate.
Dr. KERR. This was the intent, I am sure, of these words.
Mr. ERLENBORN. That is rather encouraging. I hope you would

carry it further. When we were considering the Coal Mine Safety
and Health Act, some of us thought there ought to be an evenhanded
approach saying the man who violated safety regulations, the in-
dividual man, ought to be subject to some fine as well as the manage-
ment of the company be subject to fine for his actions because the
man who jeopardizes the lives and safety of his coworkers should be
brought to task.
The United Mine Workers disagreed wholly with that thought.

It seemed as though large and often applied fines on the manage-
ment was the only way to achieve safety. Now I am glad to see there
is some recognition now that the individual worker has an obligation
to see that there be dust control and the application of the regula-
tions of safety, and I think this is encouraging if you really mean it.
Dr. KERR. Not an obligation; he has a responsibility to himself

and his coworkers but not for enforcement, Congressman Erlenborn.
That is the responsibility of the Federal Government and it is also
stipulated in the law a responsibility of management, and I don't
think it would be wise at any time for that responsibility to be shifted
onto the shoulders of the workers.
Mr. DENT. I am at a loss. Why is there any restriction? The

United Mine Workers through their safety committees presently
monitor the dust levels and the safety measures in the mines.
Dr. KERR. This is part of the ongoing program that is being

worked out with the health and safety committees all over the coal
workers.
Mr. DENT. You will tie that in and they will have that responsi-

bility?
Dr. KERR. Yes; this was part of the meeting held at the University

of Louisville yesterday.

•
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Mr. DENT. The committee has not gotten to one of the serious parts
of this question. That is, where we will finally reside the administra-
tion of this act. We think the Labor Department is better equipped
to enforce safety and health standards than is the Department of
Interior.
I am encouraged that we are getting a good response from the peo-

ple in Labor. I think before it is over it will be the key that unlocks
a lot of problems we seem to have because of the way the law had
been admmstered up to this point. We don't know but will have to
pursue that, and I want you to know we are going to do it.
You may proceed.
Miss FALK. The next paragraph is getting to the question you

-asked me, Congressman Dent.
Some people have suggested that the tax should be adjusted to

give credits or bonuses to the operators of mines where miners do
not develop pneumoconiosis. We do not see any way to do this with-
-out plunging the black lung program back into the adversary sys-
tem, and, for that reason alone, we oppose the concept of an expe-
rience-based adjustment of rates. If the incentives were linked solely
to proof of dust control, rather than to the number of miners awarded
compensation, a carefully designed credit or rebate program might
-provide an effective deterrent to high dust levels.
The rest of that page remarks on the permanent program and the

-dust problem we have been dealing with, so I will skip to the fol-
lowing page, which is the issue of program administration.
The present situation of a split Federal administration of the

black lung program—between Social Security and the Department
of Labor—is the worst of all possible worlds. The dual system pro-
motes confusion, overlap, inconsistency, and buckpassing. We have
a situation now, for example, where the Department of Labor is
admnisterina

b 
eligibility standards for which they claim no responsi-

bility. The two agencies have different rules and very different oper-
ating procedures—leaving miners in an ongoing state of confusion.
We urge that any changes which this committee recommends con-

tain provisions for a unified administration of the Federal black
lung program. The UMWA favors either creation of an independent
agency to administer the black lung benefits program or unification
of the program under the supervision of the Labor Department's
Division of Coal Mine Worker's Compensation. We support the
idea of unification of the program in the Labor Department because
of the historic relationship between the Labor Department and the
American labor movement.
We appreciate the flexibility and willingness to discuss the pro-

gram which has been exhibited by the present administration of the
Labor Department's Division of Coal Mine Worker's Compensation,
and we are encouraged by the fact that the department has exhibited
a willingness to shoulder the major administration burdens involved
in continued administration of the program.
In supporting the Labor Department for this role however, we

wish to express tO you our very serious reservations about the 'pres-
ent Labor Department program. The Labor Department has the
potential to run a good black lung program for coal miners, but this
,can happen only if certain changes are made.

•
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First of all, the staffing of the department must be increased sub-
stantially.
Those of you on this committee are probably aware that the back-

log in the Labor Department black lung program has reached stag-
gering proportions. Routine letters are not answered for month's.
I speak as a claimants' attorney on that. Claimants typically wait
a year—and often longer—for any word on their case. As far as we
can tell, this backlog is not the result of inefficiency on the part of
the administration of the Division of Coal Mine Worker's Compensa-
tion. Rather, it is the result of severe understaffing resulting from
arbitrary budget restrictions.
Twq : There must be local contact points with the agency.
At the present time a miner or widow can communicate with the

Labor Department black lung program only by mail or by long
distance phone call to Washington, B.c. There are dozens of reasons
why miners need to be able to make personal contact with a repre-
sentative of the black lung program—for information, to change or
arrange medical appointments, to understand the reason for a de-
nial, for assistance in obtaining additional evidence. The extreme
invisibility and inaccessibility of the Labor Department black lung
program has contributed substantially to the distrust of the pro-
gram that now prevails in the coalfields. Furthermore, an agency
so geographically isolated and insulated from the people it is sup-
posed to serve cannot possibly have the adaptability and responsive-
ness to the needs and feelings of people that are essential for a
successful program.
If the Labor Department is to administer the program, it must be

authorized to establish local contact points throughout the coalfields
and throughout the country. Where they would be, we are not pre-
pared to answer, whether in Wage and Hour offices, Veterans Ad-
ministration offices

' 
State government offices, or independent offices.

These local contact offices must be able to provide more than empty
gestures—a smile, a pamphlet, and a putoff. They must be able to
provide and to receive meaningful information about the status of
an individual's claim.
Three: The Labor Department must be given authority to write

regulations about eligibility and must be given clear instructions
about such regulations.
At present, Social Security has full authority to write the regula-

tions describing the medical standards of eligibility for benefits
for the Labor Department black lung program. Labor Depart-
ment has repeatedly said that it is aware of the inadequacies of the
present standards, which, in most respects, go back to the 1970 regu-
lations—the regulations which were expressly rejected by the Black
Lung Benefits Act of 1972. But it is powerless to change the regu-
lations.
In giving authority to the Labor Department to issue regulations,

however, you must not forget the lesson taught by the past years of
administration of this program. Administrative discretion in the
black lung program has been abused time and again. Whatever
authority you give to the Labor Department must be accompanied
by clear instructions about the kinds of eligibility standards you
intend.

52-185-75 5
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Now let me turn to the matter of eligibility rules.
A substantial portion of our testimony during last summer's

hearing was devoted to our support for the 15-year rule—a rule
which would make a miner eligible for black lung benefits if he had
worked 15 years in or around the mines. H.R. 7 and 8 contain a
similar provision, but it is a 35-year rule.
Our reasons for advocating this position are the same now as they

were then: The 15-year rule would be simple to administer. It could
not be twisted by a hostile administration. It would not waste scarce
coalfield medical resources. It would cut down tremendously on the
legal administrative, and adjudicatorv costs. It would be easily under-
stood by miners trying to decide whether or not to leave the .mines
would know where he stood. It would be perceived as fair because
it would treat people the same with regard to an objective standard.
It would encourage the goal of prevention by encouraging miners to
leave the mines before their lung condition reaches devastating pro-
portions. It would be extremely beneficial to the medical care of coal
miners and to the future of coal mine health research because the
diagnosis of total disability due to pneumoconiosis could be freed
from the burden of being of crucial economic importance to the
miner and this family.
It would take away much of the inequity in the treatment of

widows' claims under the present law. Both the widow without med-
ical evidence and the widow whose husband was killed in the mines
would be able to qualify if they could demonstrate that the miner
worked at least 15 years in the mines.
If the 15-year rules were enacted, then the other provisions of

H.R. 7 and H.R. 3333 regarding eligibility would become far less
significant. Therefore, I shall give only brief mention to these other
eligibility provisions.

11.R. 3333 provides that the medical criteria for evaluating claims
filed after July 1, 1973, should be no more restrictive than the cri-
teria for evaluating claims filed before July 1, 1973. Social Security's
present set of regulations create the unfair situation that a miner
who retired at the end of June 1973 is judged by one set of standards,
but a miner who retired a couple of weeks later, in July 1973, is
judged by a different, far stricter set of medical standards. Despite
repeated requests from a variety of sources, including members of
this committee, Social Security has steadfastly refused to correct
this unfair situation, and it looks as if it is going to require legis-
lative action to rectify the situation.
In advocating a provision which says that the after-July 1973

medical criteria can be no stricter than the before-July 1973 criteria,
we do not mean to endorse the before-July 1973 criteria—known as
the Interim Standards. In particular, we feel that the blood gas
values in those criteria are far too strict, and that the spirometry
values should be consistent with the International Labor Organiza-
tion standards for testinc, industrial workers.
Even more important, we feel that the present practice of sub-

mitting the X-rays of certain coalfield doctors who generally inter-
pret )e-rays generously for pneumoconiosis for re-reading must be
stopped.
What Social Security, and now the Labor Department are doing

is to send routinely the X-rays of certain doctors to a panel of "ex-

ea



61

perts" they have selected. As you would expect, in a high .proportion
of cases the "experts" find no evidence of pneumoconiosis. The re-
reading of X-rays has contributed greatly to the distrust of miners
now feel for the black lung program. They see the process as one
in which Social Security is fishing for evidence to defeat their claim.
Social Security, on the other hand, contends that the rereading of
X-rays is necessary because there are many coalfield doctors who
give fraudulent interpretations. If there are doctors who are giving
fraudulent interpretations, coal miners should be informed of this
so that they will not continue to waste their money on these doctors.
H.R. 3333 contains a provision barring the routine rereading of

X-rays. At the same time it instructs the administering agency to
report cases of incompetence and willful misrepresentation to the
state licensing agency:
H.R. 7 and 8 and H.R. 3333 have in common a section which says

that employment as a miner shall not, in and of itself, bar a miner
or his widow from eligibility for benefits. The problems of the many
widows who have been denied benefits because their husbands were
working at the time of their deaths have been fully covered at the
previous two hearings, and we will not repeat what you have already
heard. Suffice it to say that these widows are doubly aggrieved—
first they lost their husbands to a premature death, and now they
are denied benefits because their husbands did not live long enough
to retire in dignity.
The other pressing problem which would be corrected by this pro-

vision of the bills is the dilemma of the working miner who realizes
that he has a worsening lung condition but who does not know
whether he is sick ,enough to meet the eligibility criteria. If he
decides to retire, he and his family must expect to wait at least a
year before a decision is made on his claim, and, even then, the deci-
sion may be unfavorable. By this time, he probably won't be able
to get his job back.
The only realistic alternative for most miners in that situation is

to keep on workino•
'' 

until they work themselves to death or until
their health totally deteriorates. H.R. 7 and 8 and H.R. 3333 would
permit a miner to be notified of his eligibility for benefits while still
working. This amendment is crucial to carrying out the important
preventive goal of the black lung legislation.
Mr. ERLENBORN. May I ask, you have made reference to the 35-

year rule in H.R. 7 and 8 and said it should be a 15-year rule. M37
understanding of the 35-year rule is it is an irrebuttable presump-
tion. A miner doesn't need have the least symptom of the disease,
he just needs to show he worked a certain number of years.
You are suggesting now that that be 15. So, if a miner works 15

years, there is an irrebuttable presumption, no symptoms need be
present, but he collects his benefits.
Miss FALK. That is cdrrect.
Mr. ASHBROOK. You are recommending they get benefits for pneu-

moconiosis when they don't have it?
Miss FALK. As I say, we presented a good deal of testimony on this

issue before, and I didn't want to repeat testimony given before.
Mr. ASHBROOK. I asked a simple question. Are you going to rec-

ommend they get payments and benefits when they do not have the
disease?
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Miss FALK. When you say "have the disease," it would be our posi-
tion that virtually all miners who have worked 15 years in the mines
do have the disease.
Mr. ASHBROOK. But you are recommending that they get it whether

they have it or not.
Miss FALK. We won't know unless they die and we perform an

autopsy whether or not they have the disease.
We are talking about eligibility and how it will work in practice.

The amount of money paid by these benefits is not enough for any-
body to live on at more than the lowest poverty level. No miner will
leave the mines solely for eligibility for black lung benefits; it simply
doesn't pay. We are talking about a system of benefits for a miner
who is disabled so he can leave the mines. •
Mr. ASHBROOK. That is not what you said. You are saying if they

were there 15 years they get it.
Miss FALK. I am saying a miner would have no financial incentive

to leave the mines.
Mr. ASHBROOK. We are talking about whether there was a dis-

abling disease. Your initial premise was after 15 years, whether or
not they have the disease, they get the benefits.
Miss FALK. You have to keep clearly in mind there is an earnings

offset. No working miner will get any benefits at all, so it's only a
miner who has left the mines. Our position is based on the fact that
we simply in our experience have not found any objective medical
way of determining for the great number of miners who are unable
to work in the mines but are not bedfast-
Mr. ERLENBORN. You are begging the question. It's the question of

when they leave, they get the benefit. This is a retirement program.
There have been members of the Congress toying with the idea of
having the Federal Government mandate a system of benefits. This
is what this would be. Anybody working in the coal mines for 15
years would have a vested right for a retirement benefit and we
would force the companies to make the payments into a fund to pay
for whatever level of benefits the Congress thought would be proper,
because he might work 15 years in the mine, be 35 years old, then
go out and establish a second career, but when he retires

' 
when he

ceases to be employed, he automatically gets these benefits. We are
not talking about forcing him out of the mines. We are saying when
he retires he gets the benefits. It's a pension plan.
Mr. SIMON. I mean no disrespect to Mr. Erlenborn when I say

there are no coal mines in the area he represents. I think anybody
who has been in the coal mines 15 years has the disease, and I don't
think you can find a coal miner, my good friend from DuPage
County, or anyone knowing anything about coal mining who won't
say there are serious impairments to your health if you have spent
15 years underground.
Mr. ERLENBORN. This committee, back when we were considering

the adoption of this act, studied this subject at great length, had a
great deal of testimony, we traveled to England where they had done
a good. deal of research that should have been done in this country
long before, but they did have the facts there. I cannot recall any
medical evidence that any particular length of time, 10 years, 15
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years, or 25 years was a medical certainty the miner had the disease
in the first place or, secondly, would be disabled by it.
There are three stages of pneumoconiosis, and it is only the third

stage that is completely disabling. The first stage there is dust in the
lungs, but it is not disabling.

15r. KERR. May I interrupt?
Mr. ERLENBORN. It is never progressive.
Dr. KERR. One of the rules you learn early in your training, and

it comes through loud and clear, in medicine, you never say something
never occurs.
I can show you men in category one who are desperately ill.
Mr. ERLENBORN. They may be. A lot of people smoking cigarettes

have emphysema and are disabled.
•Dr. KERR. They can only have pneumoconiosis if they have dust

opacities, and I defy you to show a cigarette that causes dust opacities.
Mr. ERLENBORN. You are getting away from the question. Is there

any medical evidence that shows after 15 years anybody working in
the coal mines is disabled by pneumoconiosis? That is what this law
would be adopting, a standard that after 15 years you are disabled.
Otherwise, let's call this what it would be. That is a retirement pro-
gram.
Mr. SixoN. Let me respond to the gentleman's question, if it was

that. It's true I was not a member of this subcommittee when it
went to England, but I have talked to coal miners in West Franklin,
and many other places, and I know any miner who has been down
there 15 years has an impairment. How substantial, I don't know
but for some it is very serious.
What Miss Falk is suggesting is those with a serious impairment,

since this Nation is asking these people to go into the bowels of the
earth and dig that coal for this Nation, when they have that serious
impairment, if they want to retire at that point, they may; but if
they want to continue mining and earn three or four times as much
money, they can continue mining.
There is no question, and I can't believe anyone can produce med-

ical evidence to suggest, that anyone who has been down in the mines
for 15 years doesn't have some impairment.
Mr. DENT. May I inject a little thought in this? I don't think when

4 we drafted any of this legislation that we ever drafted it as a final
solution. I have my own goals and ideas as to how we should amend
the law. The present law establishes a 15-year presumption. And the
statistics support the use of such a presumption. In cases of miners
with between 10 and 14 years of service, 29,000 were rejected for
pneumoconiosis. In the universe of miners with 15 to 19 years, only
approximately 7,752 were denied.
In Britain they pay a certain amount of compensation for a miner

who has developed the first stage and wants to stay in the mine, and
a little more money at the second stage and, then, at the third stage,
he is paid the full compensation.
The most important thing we are trying to correct here is the dis-

paragement between widows being paid for the disability of their
husbands who worked in the same mine for approximately the same
length of time with other miners whose widows are being denied. We
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think something should be done to correct this inequity but it is
hard to arrive at a formula.
We have tried to devise a formula which we could present to the

Congress which is logical and equitable in all respects.
No matter how we personally feel about it, there are 435 Members

of the House and some rather stubborn Members of the Senate we
have to convince. Whether we can do the final job in 2 months or 2
years depends on the reasonable, logical statistics with which we
can prove our case.
I have advised against an attempt to have a 15-year irrebuttable

presumption which establishes eligibility for black lung benefits.
Under that formula a man can leave the mine and have a full career
for 20 or 25 more years in another industry.
When my town closed down, every man there had 15 or more

years in that mine, but then my dad went into the city and made a
full career in a rubber plant. Some went into a glass plant and had
a full career with pensions coming at the time of their retirement.
We have to prove our case that these men are permanently injured

and their work has done it and caused them not to be able to live
and work in a normal occupation. But, as you well know, I never
dodge any issue, if I can help it, and I meet it face on. But I don't
believe I have been gifted with enough ability in any shape or form
to sell to the House of Representatives a 15-year irrebuttable pre-
sumption in this act.
Whether 25, 35 or something else works out, we will see as we work

with it, but let's not give any encouragement to 15 years, much
as it might be a desirable goal.
I don't believe we can sell it to the industry. What we do in this

legislation is going to be the pattern for legislation to provide dis-
ability benefits for all the other occupational diseases. Because some
day or other the Congress will have to address itself to all these
hidden injuries that do cripple and destroy a man's ability to per-
form.
I want to make sure the Black Lung Benefits Act is a sound, work-

able, and just piece of legislation. I would ask you not to put too much
emphasis on that kind of feature in the act. I have little or no com-
plaint about your other recommendations.
Dr. KERR. I think I must speak up on this one because of the moti-

vation that is back of this request for the 15-year presumption.
Mr. DENT. You are saying a presumption, but you are allowing it

to be rebutted, aren't you?
Dr. KERR. I have forgotten the exact verbiage, but whatever it is,

my support is for it because the reason for this is a very considerable
disagreement that exists in medicine between the various tests that
are utilized for the determination of disability. We are finding out
even with our considerable experience of X-rays that there are
numerous questions that are beginning to appear on the matter of
X-rays and their use.
For instance

' 
I remember, very clearly, a postgraduate course that

was conducted by the American College of Radiology to train physi-
cians, radiologists, in the reading of these films, which had been
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•

developed by the National Labor Office, in conjunction with the work
done by the Public Health Service. In fact, the man, who I feel is
the dean of radiologists, in this field is George Jacobson—and along
towards the end of the day on the second day of this meeting we
had, he said, "The only one way to eradicate coal dust injury is to
take lousy X-rays."
When you talk to these miners, you have a feeling this is happen-

ing. The films leave a great deal to be desired. As you become closely
allied to this problem, you find the reading is very subjective.
One radiologist will tell you they can read 300 films a day. You

talk to another physician, and he says, "After reading the first 30
films, I find myself being very confused about what I am seeing."
We are talking of a program of reading 100,000 films, and the

same difference, the same confusion, the same problems also exist
in the physiology and the determination of what do you mean by a
disability? How do you define it in sufficient terms that nobody is•
going to argue with it?
I think you will hear statements tomorrow that there are honest

differences of opinion between physicians and competent individuals
in this field, and it is because of this experience that the miners have
encountered, time after time, that they are saying, "For heaven's
sake, relieve us of this horrible burden we have to bear of being;
tested time after time after time, of going from one doctor to an-
other and still not having an answer.'
And the only thing we can come up with is to say, we feel, after

we have been working in the mines for 15 years or longer, that we
have inhaled enough coal dust to give us an awful lot of trouble,
and this is the reason that is back of that.
Mr. DENT. I understand.
Mr. ERLENBORN. Mr. Chairman, would you yield for a moment?
I recall the eloquence with which you sold the Coal Mine Health.

and Safety Act and with what I thought was the stringent require-
ment of 2 milligrams of coal dust concentration. The eloquence you
used in those days convinced many people we were going to eradicate
coal workers pneumoconiosis by making the mines a healthy work-
place. I remember the Chairman saying, "If we get that coal dust
down to that, then there will be no more pneumoconiosis."
Now, somebody said we could eradicate it by faulty misreading of

X-rays. I think you are making pneumoconiosis universal. Even
starting there today and never exposed to coal dust, after 15 years,
they will have pneumoconiosis. You are making it a universal disease
and a disease for all time to come.
Dr. KERR. I think it can be eradicated if we can get the dust down,

and this can only be done with water supplies. I am dedicated to this.
This 15-year presumption that we are talking about is particularly

important to those people, the thousands of individuals out there at
the present time, who have not been able, for one reason or another,
to meet the rigid requirements and in order to bet benefits for those
individuals, because of the confusion existing in medical circles, we
are saying, the only way we can figure out to help those people, who
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are in such dire straits, and whose X-rays, whose physiology tests
are unclear—we are saying, the only way we can figure it out is this
15-year rule.
Mr. DENT. Will you answer one question?
This is what disturbs me. As I understand it now, we have about

180,000 active miners in the field.
Dr. KERR. I wouldn't argue with you I think it is 140,000 or so.
Mr. DENT. Whatever the figure is, how many of that group would

you say have 15 years or more in the mines?
Dr. KERR. I would have to say that I really don't know, not be-

cause I am trying to duck your question. But I have no way of know-
ing. I know the older men are getting out of the industry at the
present time, and we are finding a much larger percentage of young
men in the mines than ever before.
Mr. DENT. I understand that because they have the feeling we are

doing something to make the mines safe. You couldn't have gotten
me to go in after I was old enough to know what I was doing, even
with a buggy whip.
What I am disturbed about—and my district is a microcosm—is

that the greater percentage of the miners have worked in the mines
there more than 15 years. If you can tell me everybody in the mining
industry is entitled to compensation after 15 years in the mines, I
will fight for you. But I don't know. I would be unfair to you if I
allowed you to leave this room with an idea that I think I can pass
a 15-year irrebuttable assumption.
Maybe my figures are wrong. The testimony of the medical people

will help us resolve this problem.
If there are other things, let's get away from that subject.
Miss FALK. Let me finish quickly. I will skip to page 14 of the

testimony and briefly summarize.
One of the major causes of dissatisfaction with the Social Security

and Labor Department programs is the seemingly unending delay in
processing claims. At present, the claimant has no practical remedy
for .delay. In response to this problem, H.R. 3333 contains time limits:
an initial decision to award or deny a claim must be made within 60
days of the application a hearing must be held within 45 days from
the .date it is requested. If the agency fails to act within these time
limits, it must pay interest just as we all must do for late payments
in our daily lives.

Another problem in the present administration of the program is
the. appeals council's practice of reversing favorable decisions. In de-
ciding to review favorable hearing decisions on its own motion, the
appeals council gets itself into the untenable position of acting as both
judge and prosecutor. H.R. 7 and 8 and H.R. 3333 both contain the
salutory provision that the appeals council may not reverse a favorable
decision by an administrative law judge.

Offsets: Both H.R. 7 and 8 and H.R. 3333 deal with the issue of off-
sets, but in a different way. H.R. 7 and 8 provide that worker compen-
sation benefits paid for an injury other than pneumoconiosis should
not be subtrated from benefits paid under the part B (social security)
program. This is an improvement over the present situation, where

•
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any compensation benefits—whether paid for a back or neck or leg
injury—are subtracted from black lung benefits. However, the change
is not made retroactive, creating an extremely unfair situation for
miners who have already lost thousands of dollars' worth of benefits
clue to the offset. Furthermore, the amendment fails to deal with the
problem of deciding what portion of a total disability award is paid
on account of pneumoconiosis where the miner suffers from multiple
impairments.
We prefer the solution of H.R. 3333 which eliminates the worker

compensation offset altogether and makes the change retroactive.
Mr. DENT. May I interrupt there?

• In checking the bill we have before us, I see it does not agree
with the rough draft that we had worked on. We put the retroactive
feature in our original draft. I am glad you called it to our attention.
Miss FALK [continuing].
Total elimination of the worker compensation offset is necessary

to get rid of the problem of the "double offset"—the subtracting of
Stale compensation benefits from both black lung benefits and social
security benefits. The "double offset" can lead to the contrary result
that some miners are actually worse off in terms of monthly income
because of receiving a worker compensation award than they would
be if they had received no State compensation benefits at all.
H.R. 3333 also removes the offset of part C (Labor Department)

benefits from social security disability benefits. In 1972, you amended
the law to provide that Federal black lung benefits paid under part B
should not be subtracted from social security benefits. Those same rea-
sons which led you to amend the law in 1972 apply as certainly today.
In this area, you should finish what you started in the 1972 amend-
ments by eliminating the offset of part C black lung benefits from
social security disability benefits as well.
I will close with a brief mention of two other sections of H.R. 3333

which do not appear in H.R. 7 and 8. One is the extension of the au-
thorization for black lung treatment clinics. The present authorization
for black lung clinic money runs out June 30,1975. Because of the long,
sad story of delays in getting even a small portion of the authorized
money appropriated and then released and then spent, the black lung
clinic program is only just getting underway. The UMWA feel; that
the black lung clinic program holds out great hope and promise for
black lung victims, and, because of this hope, we presently have several
staff members working toward the development of black lung clinics
throughout the coalfields. This is not time to withdraw all support—
just.as the program is trying its first wings. We urge that you extend
the authorization for black lung clinics.

Finally, we propose a new mandate and new membership for the
Coal Mine Health Research Advisory Board. This board reviews Fed-
eral grants for research in the realm of coal mine health. Among coal-
miners there is deep distrust of the present research in -the field. And
with good reason. Time and again, Federal research money has simply
provided revenue and legitimacy for projects to provide a statistical
basis for industry's position. Of all people coalminers have the greatest
interest in making sure that Federal research money is spent to make
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practical progress toward the goal of coal mine health. Rather than
being excluded from the board, as they are now, working and disabled
miners and miners' widows should constitute a majority of the board.
I think it would be easy for members of a committee such as this one

to become discouraged with a program like the black lung program
that was conceived out of a humanitarian concern but now is riddled
with such problems. But we must all remember that the fact that there
were problems was, in a way, only natural. The Black Lung Benefits
program was as unprecedented as it was historic and important to
workers. Our knowledge of work-related lung diseases was, and con-
tinues to be, extremely incomplete.
I think it must also be very discouraging to hear the contradictory

opinions about the diagnosis of coal workers' lung disease which you
have heard and which you will hear further tomorrow. If Congress
had waited to act until all the information was in about black lung
disease, thousands and thousands more victims of the disease would
have died uncompensated, in poverty, and we would still be waiting.
You were right to go ahead and act, and you must act again to protect
what has already been done, for the essential facts were as clear then
as they are now. In the midst of all the disagreement about the fine
points of diagnosing black lung, remember that the basic facts are not
in dispute:

Coal mine work produces dust.
Exposure to coal dust over time causes pneumoconiosis.
Pneumoconiosis disables and kills human beings.
[A "Summary of House Bill 3333" follows:]

SUMMARY OF HOUSE BILL 3333

(Introduced by Representative Carl Perkins)

UNITED MINE WORKERS/BLACK LUNG ASSOCIATION SP0N50RED-1975 BLACK LUNG
AMENDMENTS

15-Year Rule.—A miner who worked in or around the mines should qualify
for benefits without having to establish disability by medical evidence. A
widow should be eligible if her husband worked 15 years as a miner in or
around the mines.
Medical Standards for Miners with less than 15 Years.—Miners who do not

qualify by the 15-year rule should qualify as miners do now—by medical
proof, but the medical standards for deciding whether a miner is disabled by
black lung should not be any stricter than the Interim Standards used by
Social Security to judge the claims of miners who applied before July 1, 1973.
No Re-reading of X-rays.—If a qualified physician interprets an x-ray as

showing pneumoconiosis, Social Security and the Labor Department should1
not have the x-ray reinterpreted.
National Black Lung Fund.—Black lung benefits should be financed from a

national fund supported by a tax on coal operators.
A Permanent Program.—At present the Department of Labor black lung

program will end in 1981. H.R. 3333 removes any ending date from the black
lung law.
• Current Employment No Bar to Eligibility.—A miner should be able to find
out while he is still working whether he will be able to qualify for benefits
if he stops working.
Mine Disaster Widows.—Widows of mine disaster victims and other miners

killed while working in the mines should not be excluded from benefits solely
because the miner was working.
Law Evidence in Widows Cases.—The law should be strengthend to say that

affidavits from the miner's family and co-workers are enough by themselves to
prove a widow's claim for benefits.

•
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Workmen's Compensation Offset.—No state workmen's compensation pay-

ments 'should be subtracted from federal black lung benefits.
Social Security Offset.—No federal black lung payments should be sub-

tracted from Social Security disability • benefits.
Equal Treatment for Men and Women.—Husbands and widowers of female

coal miners should qualify for the same benefits as the wives and widows of

male miners.
Appeals Council Review.—Social Security's Appeals Council should not be

able to reverse a favorable decision by an administrative law judge.
Time Limits.—The Department of Labor should decide a case ,within 60

days after the person completes an application, and should pay interest in

eases of delay. Hearings should be scheduled within 45 days after the person

requests a hearing.
Public Information Program.—The Department of Labor should notify all

individuals who might be eligible for black lung benefits, about how to apply.

Review of Claims.—All claims which have been denied by Social Security

or the Labor Department should be reviewed automatically within six months •

from 'passage of the Act. Back benefits should be paid as if the Act had been

• in effect when the person applied.
Benefits.—The black lung program should pay for any medical

treatment required as a result of a disabled miner's pneumoconiosis. "

Black Lung Clinics.—Congress should authorize an appropriation of $10

million annually for black lung clinics. The present authorization for black

lung clinies is scheduled to end June 30, 1975.
Research Advisory Council.—More than half the members of the Coal Mine

Health Research Advisory Council, which decides how to spend federal money

for research on black lung, should be working miners,, disabled and retired

miners, or widows.

Mr, DENT. Thank you for your statement. •
You know, suggestions and recommendations to this. committee

have always been accepted with gratitude on the part of the com-
mittee because we are the first to admit our fallibility. When we
started working on this particular problem some 6 years ago, I can
honestly say there was only oile person in the whole Congress that
just kept prodding and booting me along when we got off the track.
If you don't know what it is to be pushed and booted around, you

better never work with Mr. Perkins. But I am glad he did, because
there were many times along the road when it seemed we were up
against a wall. No one would ever understand it and we couldn't
explain it that much because we had only facts and figures from our
knowledge and whatever you folks could' give us from your organi-

• zation, and they were very meager statistics, as you all know.
We found, upon examination, that the only nation in the world

that had any real black lung documentation was Great Britain. So
we went over to Britain, Wales, and Scotland and found out a great
deal that gave us a little more encouragement. Now, we are moving
to the second step. It is impossible initially to tie everything in land-
mark legislation that has to be in it. Congress knows I am coming back
because I told them I was coming back, because I didn't think we had
made a final product.
I said the same thing on the pension reform bill; we will go back

into that as soon as we finish this one. I want everyone to understand
that I want a bill, because whatever we do together that takes care
of more worthy people is just that much more we get done, and I
don't think as long as any of us live that we will finally get the full
answer to this or many other problems. But I guarantee you we will
continue going after the answers as long as they allow us to. I
appreciate the testimony and the frankness with which it was given

•
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:and the position of the mineworkers. If I was out there, I would be
promoting the same thing you are.
Thank you very kindly for your testimony.
Dr. KERR. Mr. Chairman, we had some representatives of the

Black Lung Association that had some things they wanted to say
about the legislation.
Mr. DENT. I will stay until the first bells ring.
Are you talking of Don Bryant?
Dr. KERR. Yes.
Mr. DENT. Would you come up?
I know you have testimony, but we won't have time to go through

all of it. You can leave it there, and we will make it part of the
record at this point.
We are happy to give you time for your views on this matter.

STATEMENT OF DONALD BRYANT, PRESIDENT, WEST VIRGINIA
BLACK LUNG ASSOCIATION

Mr. BRYANT. I would like to say thank you, Mr. Chairman and
members of this committee, for giving me these few minutes.
I am president of the West Virginia Black Lung Association and

also on the Disabled Miners local in West Virginia.
We have a written. statement prepared, a document that I have

here that we will turn over to you that shows the problems that exist
in this program. We are involved directly with the coal miners, and
we have over 400-some claims within our office, and there are great
problems existing within this program with the way that Social
Security is handling this issue.
I heard some comments on the 15,year presumption here today,

and I would like to say something about that under 1972 amendments.
We have a 15-year presumption, and Social Security has struck

this presumption down by these people unless they qualify on X-ray
showing, one, two, and three simple. You could take five radiologists
from different parts of the country and send this one coal miner to
these different radiologists, and they would come up showing this
man had simple pneumoconiosis one, two, or three. Then they have
contractors who are hired by Social Security re-reading these X-rays.
And these people rereading their X-rays, one of their radiologists
will read all five X-rays down to negative.
It is the contractors that Social Security has employed that are

the law on this program right now because they have the last say
in a client's case.
No other evidence may be introduced into the claimant's file that

has any bearing on the case.
They have Leonard Bristol Associates director of radiologists,

Benjamin Felson, George Jacobson, and Russell Morgan, and many
more of these people that are reading these X-rays on the coal miners.
We have coal miners with 15 years, we have coal miners with 45

years. All these people have been given the same treatment by the
Social Security Administration, and therefore I would like to say
to this committee today that, if we could get a new bill passed so that
we could see that Social Security didn't supersede the law with their

-0
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guidelines—this is what has killed the program the guidelines Social
Security has come up with, like rereading the k-rays.
There is no law that says Social Security should reread the X-rays,

but in their guidelines they have come up and say they can reread
the X-rays.
So we have many cases in our office that people would qualify on

their breathing scores, but still it seems as though the Social Security
Administration does not give a man's breathing scores where he
takes the breathing tests any weight at all in the case.
The law says you can't turn a man down on the sole reason of an

X-ray, but this is what they are doing.
We have people, as I see it, with anywhere from 15 to 45 years,

and we have people with 2 years, in the coal mines that have been
paid benefits for having black lung.
There is no uniform system to this. We have widows, we get over

into the administrative law judges, and we have widows, we have
presented autopsies showing this man had the coal dust in his lungs,
and the administrative law judges give the widow a favorable deci-
sion.
They turn around and send the appeal to the Appeals Council,

and the favorable decision is reversed on this widow.
And we also had a widow having an autopsy on her husband, and

the autopsy showed her husband had pneumoconiosis, and we took
the evidence to the law judge. He denied the widow, and we took it
to the Appeals Council, and the Appeals Council reversed the deci-
sion.
So there is no uniformity with this law.
Mr. DENT. We tried to write into the law that there would be uni-

formity in the reading of X-ray results exactly as it is done in Great
Britain. Apparently they have more success in Great Britain be-
cause we allow more latitude to the individual radiologist to read
what he sees rather than the direct measurements Britain has.
I don't think the SSA has followed my suggestion to emulate the

British, but there is nothing we can do to force a department to ad-
minister the law as we have written it. There are procedures issued
and, if that follows the legislation, it is accidental.
If you will take a look at the facts and figures, these latest denials

just make it suspicious that they are just not giving much consider-
ation to the individuals' cases because they are rejecting as many
as 80 percent of the claims. It just doesn't seem plausible to me that
there is such a large disallowance of claims of miners with 25 to 30
years in the mines.
Not too long ago I had for the first time a little reason to go to

the dentist. While he was working on me, he said that he and his
family were very grateful because his mother had gotten black lung
payments. I said to him "If I remember, your Dad was super-
intendent down there." He said, "Yes, he was superintendent; he
never worked in the mines; he was superintendent from the time
he got the job with the coal company."
In the same town I have a dozen or so widows whose husbands

worked in those mines 35 and 40 years, and they have been re-
jected completely. I know what you are talking about that some-
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where along the line there has been—apparently of late rather than
the earlier clays—an attitude that many of the persons applying are
fakers.
There are some, of course, who want benefits just because other

people have gotten them. I have a fellow that is in my office each
week that can't understand why he doesn't have black lung because
he lived in the same town with all the others. This is something you
have to put up with.
What you are saying is very serious, and that is one of the reasons

we are trying to do something about it.
We are more concerned about the administration of this act and

tightening up the guidelines than we are about some of the other
features, very frankly, because I think that alone will alleviate a
lot of the problems and suffering, out in the coal fields.
I agree that you have a reason to be suspicious of some of the

incidents that have taken place. ,
Mr. BRYANT. I have one more document here I would like to talk

about. That is on offsets, the last page.
The Black Lung Association of Logan County would like the off-

sets to be part of the new Black Lung bill. We feel that they are
unjust to our people who have total disabilities paid by compensation.
This report will illustrate plainly how they work.
Many of our people receive total disabilities because they have

been injured in mine accidents such as slate falls, loss of eyes, loss of
legs, and back injuries, and so forth. These people receive Black Lung
benefits that are offset dollar for dollar.
When the miner went to work for the coal companies, compensa-

tion was paid for each miner to the Compensation Department. This
money paid was supposed to take care of these injuries. .
When the Mine Health Act wa§ passed in 1969, every miner had

the opportunity to file for Black Lung benefits, which is a lung
disease. Each man had X-rays and breathing tests to determine if
he was eligible for benefits. In these examinations, no other part of
the body was taken in consideration except the lungs.
If the man was found to be totally disabled in his lungs, he was

granted black lung benefits. No other injuries were considered. Soeial
Security, upon the award, will then go and take all the awards that
these men have received that are not on their lungs and offset dollar
for dollar.
We feel that this is unfair. We hope that you will consider the

offsets and remove them. They are depriving many of our people
benefits that could be used for better living conditions.
We ask that this committee take a long look at the offsets—They

are unfair and deprive men of better standards of living.
[The prepared statement of Mr. Bryant follows:]

PREPARED STATEMENT OF DONALD BRYANT, PRESIDENT,
WEST VIRGINIA BLACK LUNG ASSOCIATION

INTRODUCTION

As representatives involved in the counciling, processing, and the representa-
tion of claimants trying to secure their benefits under the Black Lung Bene-
fits Act of 1972, we would like to bring to the attention of this body the broad
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abuses of the fundamental rights of claimants in pursuing their benefits by
the Social Security Administration.
In 1969, when Congress of the United States passed the Federal Coal Mine,

Health, and Safety Act, this was the most meaningful piece of legislation ever
passed for the benefit of thousands of coal miners suffering from mine related
respiratory diseases. Today, as in the past, more than 800 miners expire a
year and thousands suffer the crippling effect of the most dreaded killer in
this industry. The Act was a humane effort by the Congress to give aid and
comfort to the miners who were totally disabled by this disease and also their
beneficiarys.
In this documentary we will attempt to cite these broad abuses with claim

histories taken from claim folders. These claims raise common issues of law
and interpretation presented in oral argument before administrative law
judges, written appeals, and oral argument before U.S. District Court judges.
"Delay, Deceive, and Deny" has been the tactic of the Social Security Ad-

ministration. The claimant in pursuit of his benefits has encountered only delay
and frustration. Many of our claimants have waited as much as 40 -months for
a hearing before an administrative law judge. After the initial determination
has been issued and a denial stated, and if the claimant has a ease with merit,
the case is put on the shelf and it will be years before it is heard. Thousands of
miners die, waiting in frustration, for a hearing. Many are living on the
fringes of poverty.
The will of Congress in passing this Act has been aborted. The many road-

blocks put in the path of the claimants cause them to lose all hope. The local
Black Lung Associations are the only ones rendering help. Even the lawyers
who once grew rich on the profits of the Black Lung benefits, are now handing
claimants back their folders. They won't attempt to take Black Lung cases
because they see no future in it.
- We will cite these illegal violations and again ask that these fair-minded
Congressmen weigh their validity.

1. Re-reading of x-rays.
2. Delay.
3. Reversing favorable decisions.
4. Ignoring lay-statements.
5. Unfairly evaluating medical evidence.
Each abuse is discussed separately in this documentary. Please consider the

facts and realize how Social Security is doing. Something must be done.

I. RE-READING OF X-RAYS

Never before in the legislative history of this country has any Congressional
Act been so flagrantly aborted, or the will of Congress so viciously denied.
One of the most flagrant practices of the Social Security Administration is

the re-reading of x-rays, which contradicts the judgement of the original
reader, a certified radiologist. This practice is not authorized by the law or
the regulations.
The cost of re-reading x-rays by the four leading contract re-readers plus

other private, re-readers has run into millions of dollars. As a result of this
unfair practice, (during the years of 1973-74) over 95% of the Black Lung
claimants have been denied.
The honesty and experience of the radiologists who serve the small coal

mining towns and cities are being challenged by H.E.W. in its decisions toward
the claimant. The claimant is helpless in the wrathful vengence of H.E.W.,
prior to enactment of the 1972 Amendments.
Congress heard a great deal of testimony about the perils of relying on an

x-ray to prove that a miner does or does not have black lung. Congress was

well aware that experts disagreed in their evaluation of the same x-ray film.

This was one reason why an amendment was added to the Act providing that
no claim could be denied solely on the results of a negative x-ray. However,

Congress did not provide, nor did it anticipate that differences among experts

should be settled by majority vote. It also did not anticipate that difference
should be resolved by a referee doctor chosen and handsomely rewarded by
Social Security. On the contrary, the Act and regulations were written with
a broad view toward giving the claimant the maximum opportunity to choose
his own physician.
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It is and has been the practice of Social Security to weigh heavily against
the claimant any decision where one x-ray was in favor of the claimant and
one against. Social Security totally ignores any contributing evidence, nomatter how well documented, in favor of claimant.
The language of Section 410.490 confirms that x-rays should not be reread.

The introductory paragraph to Section 410.490 says the interim criteria are
adopted because "claims must be handled under present circumstances in
light of limited medical resources" and because Congress wanted prompt andvigorous processing of claims. (Emphasis added)
No procedure has been more wasteful of valuable medical resources, and

no procedure has created greater delays in processing than the Secretary's
practice of re-reading x-rays.
The re-reading of x-rays already interpreted as positive by a certified radi-

ologist violates the express language of the Federal Coal Mine, Health, &
Safety Act of 1969, as amended by the Black Lung Benefits Act of 1972. Sec-
tion 402 (f ) of the Act provides that the regulations defining total disibility
"shall not provide more restrictive criteria than those applicable under Section
223(D) of the Social Security Act."

Social Security does not reread the negative x-ray reports of physicians
chosen by claimants applying for benefits under 223(d). Therefore, in institut-
ing the procedure of re-reading x-rays, Social Security is adopting more re-
strictive criteria, in violation of the express mandate of Congress. This is a
clear violation of the statutory language.

Therefore, we are asking that this practice of re-reading x-rays be hence-
forth eliminated and reparations for any past decisions related to this prac-
tice be reconsidered.

Contract radiologists hired by Social Security
1. Leonard J. Bristol and Associates, Leonard J. Bristol, M.D., Director of

Radiology Trudeau Institute, Saranac Lake, NY.
2. Benjamin Felson M.D., and Associates, Benjamin Felson, M.D., Profes-

sor and Director, Department of Radiology, University of Cincinnati College
of Medicine, Cincinnati, Ohio.
3. Professional Staff Association of USC/LAC Medical Center, George

Jacobson, M.D., Professor and Chairman, Department of Radiology, Univer-
sity of Southern California, Los Angeles, CA.

4. Russell H. Morgan, M.D., and Associates, Russell H. Morgan, M.D., Pro-
fessor and Chairman, Department of Radiological Services, John Hopkins,
School of Public Health, & Hygene, Professor Emeritus and former Chairman,
Department of Radiology, John Hopkins University School of Medicine, Balti-
more, Maryland.

II. DENIAL BY DELAY

Since the implementation of the Federal Coal Mine, Health, & Safety Act of
1969 and the 1972 Amendments, the "snails pace" approach of Social Security
in processing cases of claimants has robbed thousands of claimants of their
rightful benefits.
The greatest occupational disease among workers in this country is lung

related diseases of coal miners. Social Security uses the delay tactic to keep
the BL cases lingering on. This is just their way of proving the 1972 Act
ineffective. The devious schemes being daily implemented are nothing more
than an illegal act by which the claimant cannot defend himself against.
Regardless of how soon he presents qualifying criteria to the Social SecurityAdministration, he must wait years for a hearing before a law judge. Once
granted a hearing, he must go through the time consuming process of having
his x-rays reread by contract re-readers who are paid millions of dollars
yearly.

Section 410.490 says Congress wanted interim criteria that would permit
prompt and vigorous processing of claims. Social Security has proven this to
be false. They get slower in processing claims each year.
It is not enough to say that only the strictest interpretation of the law is

practiced, but illegal doings are the order of the day. Our files show cases
where law judges walk out of hearings before their duly appointed time for
no other reason than they have something else they want to do. They leave
the claimants waiting, and then render unfavorable decisions without even



75

10

•

granting the claimant a legal hearing. (Sanson vs. H.E.W.) Each delaying
tactic adds months and years to the claimants waiting time.
It is not uncommon for Social Security to wait three or four years until

all of a claimants witnesses have died, then fail to give full weight to lay-
statements made by them before their death. The denial rate for 1974 was 90%.

Justice delayed is justice denied. We ask that claimants be given fair treat-
ment in their cases, and that Social Security obey the speedy process of law.

III. REVERSING FAVORABLE DECISIONS

This is a common, but harsh technique of Social Security. Many miners and
widows who have proven total disability before an Administrative Law Judge
receive their Black Lung benefits award letter with a smile. They get their
hopes built up to no extent, because they have finally received their letter
saying they were entitled to black lung benefits.
This is well and good until the claimant receives a reversed decision from

the Appeals Council. Why are we letting Social Security do this? If a strict
law judge finds the claimant totally disabled and entitled to benefits, why
should there be any question left concerning the claimants ease?
The Appeals Council gives no reason as to why they are reversing your

decision. They just use their authority to rob claimants of their deserving
benefits. We illustrate this in Patrick Bryant's case.
This unfair treatment should be considered and stopped. We ask that this

committee stop this procedure and reconsider the past reversed decisions.

IV. IGNORING LAY-STATEMENTS

Many miners and widows cannot get all the essential information they need
for their claims such as work records, doctors reports, etc. This causes much
confusion and grief. They, therefore, must rely upon written statements from
people who worked with them or knew their condition.
When Black Lung first started, Social Security gave lay-statements much

weight. They gave the claimant favor which he was entitled. But, over the
years Social Security has gradually fallen away from accepting any sort of
lay-statement which could benefit the claimant if accepted.
We feel this is unfair because there are many poor and sickly miners and

widows who deserve Black Lung benefits but cannot produce the essential
medical and work evidence to prove their total disability.
Lay-statements should be given more weight. This is just another trick

Social Security plays on deserving miners and widows.
We have cases in our Black Lung offices that have been denied because

they lacked essential medical evidence. Widows cannot get the essential medi-
cal reports because their husbands didn't believe in going to the doctor. Miner's
cannot get necessary work records because of fire which destroyed all the
work records years ago. These are just a few examples.
We ask that this committee put a stop to this unfair treatment and give

more weight to lay-statements.

V. UNFAIR EVALUATION OF MEDICAL EVIDENCE

Quoting from the Committee on Labor and Public Welfare Senate Report
No. 92-743, on H.R. 921, 92nd Session, April 10, 1972, whose amendments con-
cerning total disibility were those accepted in conference. It is clear that if
there exist contradictory medical reports, greater weight should be given to
the reports which favor the miners claim. The Report states:
"The Black Lung Benefits Act of 1972 is intended to be a remedial law—

to improve upon the 1969 provisions so that the cases which should be com-
pensated, will be compensated. In the absence of definitive medical conclusions,
there is a clear need to resolve doubts in favor of the disabled miner or his
survivors."
M. Popick, Director Bureau of Disibility, SSA, stated in his speech of June

6, 1974, before the House Subcommittee on Labor. that when there is a dis-
crepancy in medical evidence, it is the Administration's policy to resolve doubt
in favor of the claimant.
Judge FIaynsworth (referring to the Federal Coal Mine, Health, and Safety

Act of 1969, in Rowe v. Finch 427f2n, 417,419a, 4th circuit case arising out
52-185-75 6
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of WV) ruled that "the statute, of course, should be liberally construed to
effectuate the congressional intention to provide disability payments to all
qualifying persons . . ." Such ruling demands that when a statute or regu-
lation is open to two possible interpretations, the interpretation which favors
the claimant should be followed.
The SSA is best at discrediting creditable evidence and testimony. In case

history after case history, this flagrant abuse of power runs its rampant
course. Positive x-rays are re-read to be negative, where there is absolutely
no contradiction between the original readers. In many cases where the totality
of all the evidence submitted leads only to a positive conclusion of total dis-
ibility, the most formidable parts of the claimants testimony is deleted from
the official record, and often not even mentioned in the Hearing Decision
following a hearing before an Administrative Law Judge. Social Security
denies claimants with a breathing test that is 1/10 of a point too high, al-
though every other piece of evidence is qualifying.

Example: 2.3   qualify 2.4   disqualify (FEVL)
94   qualify 96   disqualify (MVV)

We ask this committee to realize how Black Lung Claimants are being
treated. Medical evidence should be judged fairly in favor of the claimant.

UNFAIR TREATMENT OF WIDOWS

The widow, whose husband died before enactment of the 1969 Federal Health
and Safety Act and the 1972 Amendments, has had every imaginable road-
block thrown in her path. The framers of this piece of legislature did not fore-
see, nor did they anticipate Social Security's manipulation of the law and
regulations.

It is a gross miscarriage of justice that the widows of men, whose bodies
still lie in Farmington No. 9 Mine, are still being denied black lung benefits.
Their husbands entombed bodies cannot be brought up for an autopsy study.
The unrealistic approach that this Administration has taken toward these

widows is symbolic of the motive in general that they have toward the widow's
case. Benefit ,of assumption should be given these widows who have suffered
such a great loss.
We have examples of aged couples, widows, etc. who have little education.

Social Security did not counsel them on how to obtain their husbands bene-
fits. In many cases the miner had 50 years service in the mine.. Social Se-
curity never tries to explain the procedures in establishing a black lung case
to the illiterate widows.

,PERSONAL LETTER SUBMITTED FROM A BLACK LUNG VICTIM

Name: Clarence McCoy, Jr.
Age: 49
Years in mines: over 31 (all underground)
SS No.
Employer: W & P COAL CO.; Omar, WV.
Classification: Roof Bolter—last 15 years

First years on continuous miner's section
DEAR Sins: My name is Clarence McCoy, Jr. I worked over 31 years under-

ground. Many doctors have told me that I have black lung. I have been under
the treatment of doctors for my lung ailment since 1962.

After considerable treatment of medication, I was told by my doctor that
I have coal dust in my lungs to the point that it has affected my nervous sys-
tem. I also have a report from one of my doctors stating that the only job
suitable for me, due to my health, would be one performed in a sitting position
without any exertion whatsoever. This disability was set at 75% of my work
ability is gone.
Although all evidence points to total disability, Social Security says I am •

not entitled to Black Lung Benefits.
I was told by Mr. McKenzie of Social Security these words about a year

ago, . . "We don't care how many times you file for black lung benefits, you
will be turned down every time you apply !" This was stated to me because
I was then considered an active miner.

xxxxxxxxxxx
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I am not the only miner who has been treated unfairly. This is going on

all over the coal industry and must be stopped to insure the rights of coal

miners, as well as citizens of our country.
I never intended to continue coal mining if I could get the benefits due me.

Social Security turned me down to the point that I felt that they were bigger

than me and I had no chance. I finally had to return to the mines even though

I was physically unable to work. This was the only type of work I could do.
I wish that this committee could visit the coal fields and hospitals where

coal miners are lying on their backs, almost dead with this drastic disease of

the lungs, and understand fully what this documentary is trying to say. I

know then you would think twice on about passing a 15 year rule for any

disabled miner or widow.
For the sake of humanity, I beg this committee to help these miners NOW!

Not after they are gone.
Sincerely,

• CLARENCE McCoy, JR.

OFFSETS

The Black Lung Association of Logan County would like the offsets to be
part of the Murtha Bill. We feel that they are unjust to our people who have

total disabilities in compensation. This report will illustrate plainly how they
work.
Many of our people receive total disabilities because they have been in-

jured in mine accidents such as slate falls, loss of eyes, loss of legs, and back

injuries, etc. These people receive Black Lung benefits that are offset dollar

for dollar.
When the miner went to work for the coal companies, compensation was

paid for each miner to the Compensation Department. This money paid was
supposed to take care of these injuries.
When the Mine Health Act was passed in 1969, every miner, had the oppor-

tunity to file for Black Lung Benefits, which is a lung disease. Each man had

x-rays and breathing tests to determine if he was eligible for benefits. In these

examinations, no other part of the body was taken in consideration except

the lungs.
If the man was found to be totally disabled in his lungs, he was granted

Black Lung Benefits. No other injuries were considered. Social Security, upon

the award, will then go and take all the awards that these men have received

that are not on their lungs and offset dollar for dollar.

We feel that this is unfair. We hope that you will consider the offsets and

remove them. They are depriving many of our people benefits that could be

used for better living conditions.
We ask that this committee take a long look at the offsets. They are unfair

and deprive men of better standards of living.

Mr. DENT. Most of these problems you are talking about are being
thken care of in all of the proposals, I believe, before us.
In other words, this question of offsets, it has been a slow, hard

road. When we first passed the bill, even to mention disallowing
offsets, we wouldn't have had a bill.

After a couple of years we amended the act and eliminated the
right to offset social security disability benefits.
Now we are reaching into the third step and hope there will be

little fight against it.
What you are saying is absolutely right. The payments for the loss

of an arm or leg should not have anything to do with the payments
for another type of injury under another set of legislative enact-
ments. I don't think we will have too much trouble with that par-
ticular phase.
Is there any other of your associates from the association here? I

would like to see them stand and be recognized.
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Mr. BRYANT. Yes, we do have some. I will ask them to stand up.
Mr. DENT. We are always happy to see you and are sorry it's

under these conditions. But we know the problems and we are trying
to alleviate them.
Again I thank all of you.
The Chairman wants to know if there is anyone here from Ken-

tucky.
We thank all of you.
The committee stands in recess until we meet tomorrow morning at

10 o'clock, in room 2257.
[Whereupon, at 12:15 p.m., the subcommittee recessed, to recon-

vene at 10 a.m., Thursday, February 27, 1975.]

IS
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BLACK LUNG BENEFITS REFORM ACT OF 1975

THURSDAY, FEBRUARY 27, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS,

OF THE COMM11TEE ON EDUCATION AND 
LABOR,W ashington,D.C.

The subcommittee met at 10 a.m. pursuant to recess, in room 2257,
Rayburn House Office Building, Hon. John H. Dent, chairman of
the subcommittee, presiding
Present: RepresentativaPerkins, Dent, Cornell, Simon, Ashbrook,

Erlenborn, and Goodling.
Mr. DENT. The subcommittee will come to order.
I want to apologize for being late. My telephone just wouldn't

stay on the hook as it should.
This morning we are very privileged to have five witnesses who

are all going to, I believe, give us the benefit of some medical counsel
and advice in this matter, which of course is tied directly to health
problems. These witnesses have come here upon invitation of the
Chair and at the suggestion of my ranking Member, Mr. Erlenborn.
I, therefore, call at this time Dr. Keith Morgan from the West

Virginia Medical Center.
Dr. Morgan, we are glad to have you with us.
Dr. MORGAN. Thank you, Mr. Chairman.
Mr. DENT. You may proceed in any fashion you wish.

STATEMENT OF DR. KEITH MORGAN, WEST VIRGINIA
MEDICAL CENTER

Dr. MORGAN. Mr. Chairman, members of the committee, ladies and
gentlemen.
I regard it as a signal honor to be asked to present testimony

before you today.
For the 7 or so years prior to March 1974, as an employee of the

U.S. Public Health Service, I was responsible for the Governmental
research program that was and is directed towards solving some of
the respiratory problems that afflict United States coal miners.
Much of the work that was carried out during the time that I was

director of the Appalachian Laboratory for Occupational Respira-
tory Disease, ALFORD, has recently been published and has a
direct bearing on the bill, H.R. 8, which you are considering today.
Because oyour overfilled schedules, I am sure you have not had

the time to read and digest the medical and scientific literature on
this subject. You will perhaps bear with me while I summarize some

(79)
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of the more important and relevant findings that have come out of
the Public Health Service program.

First, my colleagues Drs. Lapp, Seaton, Kibelstis, and several
others have used the latest scientific methods to investigate the range
of pulmonary function, abnormalities that may occur in coal miners
and they have included in their studies both working and retired
subjects. If one considers ventilatory capacity first—this is the ability
to get air in and out of the lungs—and it is this criterion on which
Social Security and the Department of Labor mainly base their dis-
ability awards, it is apparent that when the ventilatory capacity of
miners in certain regions of the country is compared to the predicted
value a minimal reduction is .sometimes present. •

Nonetheless, in other parts of the United States, namely, Utah
and Colorado, coal miners have a ventilatory capacity that is better
than expected. While complicated pneumoconiosis often leads to a
significant reduction in ventilatory.capacity, this aspect of lung func-
tion is normal in miners with clear X-rays and in miners with simple
pneumoconiosis unless they happen coincidentally to be suffering
from chronic bronchitis and emphysema conditions that frequently
occur in the general population.
The United States Public Health Service studies indicate that

cigarette smoking is between 5 and 10 times as important as dust
exposure in producing impairment of yentilatory capacity. If miners
with complicated pneumoconiosis are excluded, the figure is even
higher.
Since simple coal workers' pneumoconiosis is related to the amount

of respirable dust to which a miner is exposed, and since the longer
and the more severe the dust exposure the greater is the likelihood
of a man developing X-ray abnormalities, it might be expected that
the ventilatory capacity of a miner with simple pneumoconiosis
would be reduced below that of his co-workers with a normal chest
X-ray.
As I have already indicated, this is not the case. Indeed, miners

with categories 2 and 3 simple pneumoconiosis, most of whom have
had 35 or more years of exposure, have normal ventilatory studies.
But coal workers' pneumoconiosis, and when I use this term I am

referring to the condition that can be recognized from the chest
X-ray, is not the whole story. It has been shown that chronic bron-
chitis is more common in coal miners than in the general population.
In this connection we are using the term bronchitis to denote a con-
dition that is recognized by the presence of cough and phlegm.
Other studies aye shown that these symptoms, namely, cough

and phlegm production, occur as frequently in other dusty occupa-
tions. Moreover, these symptoms are of little significance by them-
selves unless accompanied by a decline in lung function and such a
reduction is extraordinarily difficult to demonstrate.
Dr. Kibelstis and his colleagues at ALFORD were, however, able

to show that when nonsmoking miners who were employed on the
surface were compared to nonsmoking face workers there was a
minimal difference in certain tests of ventilatory capacity. Thus, face
workers had a forced expiratory volume in 1 second (FEITO which
was 98.1 percent of the predicted figure in contrast to surface work-
ers who had an FEV, of 102.4 percent of the predicted figure.
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This, as you will realize, is a minimal difference and is only signifi-
cant statistically because of the large number of subjects included in
the investigation. This is the national coal study in which something
over 9,000 working miners were included.
In short, this study shows that industrial bronchitis by itself will

never produce sufficient impairment to qualify a man for black lung
benefits.
The Social Security Administration and the Department of Labor

have been criticized for relying mainly on tests of ventilatory capac-
ity. It has been suggested that miners have impairment of gas
transfer—diffusing capacity—and that such impairment is related to
dust exposure. To test the validity of this assertion, my colleagues
Dr. Seaton and Dr. Kibelstis have measured the diffusing capacity
in two groups of miners.
• The results of these studies show a few miners with categories 2
and 3 simple coal workers pneumoconiosis—this is the P type—may
show a slight reduction of the diffusing capacity, however, in no in-
stance was the decrease of sufficient severity to be associated with
disability, and indeed was less than seen in most cigarette smokers.
Dr. Kibelstis, in his study of over 130 miners, attempted to relate

the decrement in diffusing capacity to years spent working under-
ground. He was unable to show that years underground in any way
affected this index of pulmonary function.
If one studies arterial bloods at rest and on exercise or if one

carries out other tests of gas distribution, again the findings are
similar, namely, miners with categories 2 and 3 Simple pneumoconio-
sis sometimes have slight abnormalities which in themselves are
never sufficient to meet the Social Security or Department of Labor
criteria for 'disability. Miners with normal X-rays and miners with
category 1—that is to say the vast majority of both the working and
retired population—have normal blood gases and a normal diffusing
capacity unless they coincidentally have emphysema or another non-
occupationally related disease.
Other studies carried out by Dr. Ortmeyer at ALFORD concern

themselves with the life expectancy of Pennsylvania and Appalachian
coal miners. Dr. Ortmeyer and his colleagues have shown that Penn-
sylvania miners who have been awarded compensation have a normal
life expectancy unless they had either complicated pneumoconiosis
or chronic bronchitis and emphysema. Men with simple pneumoconio-
sis, despite the fact that they had been awarded compensation, had a
normal life expectancy.
In addition, when he and his colleagues followed up the miners

who were examined in the 1962-63 U.S. Public Health Service
prevalence survey, they were able to show that the life expectancy
of this group of miners was the same as that of the general popula-
tion of the United States.
Miners with clear X-rays and miners with simple pneumoconiosis

live just as long as does the general population • only those men with
complicated pneumoconiosis dying prematurely. Moreover, the ef-
fects of complicated pneumoconiosis on life expectancy are balanced
by the decreased incidence of lung cancer and heart disease so that
the overall death rate for coal miners is the same or even slightly
less than the general U.S. male population.
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Similar findings have been reported from England and I gather
also from Germany, and indicate that respiratory disease is not a
major cause of death in the United States coal miners.
These facts have a bearing on the presumptions contained in H.R.

8. There is no medical evidence to support the presumption that
when respiratory impairment develops in a miner who has worked.
for 25 years underground, such impairment can reasonably be at-
tributed to his occupation unless that miner had radiologic evidence
of the complicated form of the disease. Furthermore, the reliance
placed on the blood gas analysis to exclude disability is unwise. Many
men with fairly severe impairment—not necessarily related to their
occupation—will maintain their arterial blood gases at a relatively
normal level fairly late in the course of their disease, and indeed,
this is the rule rather than the exception in emphysema.

Similarly, an overweight but otherwise normal person will often
have abnormal blood gases, especially if the sample is taken with
the patient lying down.
The same criticisms can be leveled at the irrebuttable presumption

that a miner who has worked for 35 years shall be presumed dis-
abled. However, this presumption sets an even more dangerous prece-
dent, namely, that a man is to be assumed disabled in the absence
of evidence of respiratory impairment.
Such a concept has to be weighed against the evidence that is

available from the studies conducted by the U.S. Public Health Serv-
ice, and those of the National Coal Board from Britain and other
countries. These have shown that unless a miner has complicated
pneumoconiosis—about 2 percent of the working population—he is
no more likely to meet the disability requirements of the Social
Security Administration or the Department of Labor than is the
average U.S. worker.
Were this presumption extended to all U.S. workers, the economic

impact would indeed be profound. The acceptance of this presump-
tion, namely that disability is unavoidable if a miner works for
more than 35 years in a coal mine, is a doctrine of defeat. One of the
main purposes, and a most laudable one at that, of the Federal Coal
Mine Health and Safety Act of 19439 was to limit dust exposure.
Dust standards were set, the purpose of which was to reduce the
incidence and prevalence of pneumoconiosis.

All of the evidence available suggests that if the standard of 2 mg.
per cubic meter is adhered to the likelihood of a miner who starts
working at the present time reaching category 2 or above with 35
years of underground work is less than 3 percent. Still fewer would
develop complicated pneumoconiosis.

Implicit in the presumption that a miner is disabled after 35 years
in a coal mine, is the concept that no matter how effective the dust
control program proves to be, disability is inevitable. With all due
deference, I would suggest that in the long run such a philosophy
would compromise not only the dust control program, but also the
health of U.S. coal miners.
Mr. Chairman, inherent in any civilized society is the tenet that

such a society should provide its disabled members with sufficient

•

•
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'financial support for the necessities of life. Ethically and morally it
matters little whether the disability is industrially acquired or not.
If this doctrine is accepted, the same impairment and the same dis-
ability should receive the same compensation. This ideal, unfortu-
nately, does not prevail at the present time since the disabled coal
miner is significantly better compensated than the disabled cotton
worker.
There would seem ample justification for extending the benefits

contained in the 1969 act, and this present bill to many other occu-
pations, especially to those industries in which men are exposed to
hazards such as asbestos and cotton.
Mr. Chairman I would be the first to 'agree that coal mining is

an unpleastint and hazardous occupation, but its dangers are mainly
related to accidents.
In this regard, the accident rate in the United States is between

3 and 5 times that of most European countries. While respiratory
disease in the form of complicated pneumoconiosis is still a risk, it
affects relatively few miners and should affect even less as the dust
control measures introduced as a result of the 1969 act begin to take
effect.
If you feel that 35 years in a coal mine is sufficient for any man,

and I can sympathize to some extent with this viewpoint, premature
retirement at 60 or 62 may be in order a situation which I believe
prevails in certain other industries.
But such a decision must be justified on social and economic and

not medical grounds. I would submit that there is no medical evi-
dence availalle at the present time which can support the concept
of disability automatically being present in a coal miner who has
worked for 35 years in this occupation.
Thank you for your indulgence.
Mr. DENT. Thank you, Doctor.
I am not going to question you at this time because I am going

to hear all of the evidence from all five doctors.
I would say to you that you have given us some food for thought.

If I understand your testimony correctly, then I should have a
guilty conscience. Your statement implies that I have wasted billions
of taxpayers' dollars on healthy men. I have been guilty of taking
billions of dollars out of the pockets of American people to give to
these coal miners that don't have any incapacitation.
As I read your testimony, I must admit I am a little confused.
Dr. MORGAN. If I may elaborate, I must say many men have been

compensated for obstructive air way diseases and the point I would
bring up is they are incapacitated from chronic bronchitis and
emphysema and not coal dust.
Mr. DENT. Would you say for the record that these miners,

all that have been compensated, if they had not worked in the coal
mines, they would have some normal illness not related to dust
diseases?
Dr. MORGAN. I would say 2 percent of the working population.

Many of these men are no longer working. Many of these persons
have retired. If one looks at the prevalence of pneumoconiosis in the
retired population it is somewhere around 10 percent.
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Mr. DENT. Two percent of the working population. Do you think it'
is worth the millions of dollars that we are putting into the dust pro-
gram for 2 percent of the working population in the coal mines or
would it be better to take that 2 percent and give them a pension?
Dr. MORGAN. No, sir, I think it is worth it because it is more than

2 percent over the long run. This is a preventable condition. I yield
to none in my admiration for the dust standards which were set
and I think if they are adhered to and the Mining Enforcement and
Safety Administration can manage to keep the level to the pre-
scribed limit, then there is going to be virtually no coal worker's
pneumoconiosis that is disabling over the next 20 years.
Mr. DENT. I am sure Mr. Erlenborn and myself share that belief

very strongly. We believe the dust standards are the stcret to the
future of our country in the coal mining industry and the health
of our workers.
In the meantime, this great population you admit has long ago

gone out of the working population because they had ailments that
were not visible and when we got around to the point of doing
something about it, we believe it was because of these conditions of
these workers that we were able to get the dust standards moved
down because we had to have something to show why the dust
standards had to go down and we had to point to these crippled
miners.
So, if we have done nothing else, whatever it cost us, if we have

made the country, the coal mine operators, and the medical profession
aware of the possibility of eliminating this dread disease for alltime
in this country, then every cent we have spent on some few miners
we have paid compensation to was money well spent.
Dr. MORGAN. I entirely agree. I think any man disabled, society

has a duty to support.
Mr. DENT. My staff points out something to me. You made this

statement in the panel discussion, "The immaculate deception is
coal dust will reduce 
Dr. MORGAN. If I may be allowed to phrase what I said 
Mr. DENT. I would like to read it first. I don't think anyone will

know what we are talking about unless they hear it. "It appears
that other factors are probably more important than coal dust in
producing ventilatory capacity in coal miners ),
Mr. ERLENBORN. You didn't finish the first sentence.
Mr. DENT. "The immaculate deception is that coal dust control

will reduce the coal worker's pneumoconiosis under present con-
ditions."
You say it will not, you say it is a deception to believe coal dust

control will reduce compensation payments. Here you say that if
we limit coal dust to a certain count in the air that it will reduce
Dr. MORGAN. May I elaborate? What I said was, the coal dust

control program will eliminate complicated pneumoconiosis, since 90
percent of the persons who have been awarded black lung benefits
have been awarded this on the basis of obstructive airway diseases
which is not related to the inhalation of coal dust but to cigarette
smoking.
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Then to expect that over the years coal dust programs will lessen
the incidence and prevalence of obstructive airway diseases on which
black lung benefits are now currently awarded is a deception and
it is not going to prove so.
Mr. DENT. I spent a great deal of time in an institution in Great

Britain, where they had—I think it was listed at that time-35,000
X-rays, and their whole basis of payment for first, second, third,
and fourth stage pneumoconiosis was based on the X-rays.
Now, do they have a technique that we don't have? They led me

to believe in testimony that they were paying compensation pay-
ments on the basis of black lung detected by. the X-ray method. They
didn't say anything about smoking cigarettes or chewing cigars
or anything else.
Dr. MORGAN. That is absolutely correct. They were paying 10 per-

cent extra and men with category 2, 3, and• 4 are continuing to work
even though they are paying them disability insurance, they are
continuing to work.
Mr. DENT. Did you ever wonder why?
Dr. MORGAN. Because if one goes back in the history, it was as-

sumed, when the medical board set up the research, that the in-
creasing dust was likely to increase the damage to the ventilatory
capacity. This was subsequently passed. There was a select commit-
tee last year which recommended it should be removed but the Min-
ister of Social Security in Britain decided it would not be expedient
at that time because of the strike of the miners to remove it.
Mr. DENT. I was told, not on the record, that the reason they

established this unique compensation procedure was to entice miners
to continue working in the mines. The only way they could get
enough miners into those mines over there was giving a bonus to the
ones staying in the mines until they got the final stages of the
disease. This is what they told me. It was a matter of strict eco-
nomics and manpower.. 
Itwasn't done for any other reason. They said to me that pneu-

moconiosis does not incapacitate the miner until the complicated
stage. Until that stage his lungs supply enough air and he gets
enough transfer of oxygen to continue the type of work he was
doing in the coal mines.
I will yield to Chairman Perkins.
Chairman PERKINS. I read a statement this gentleman made at

the University of Michigan, I think, sometime ago on which I placed
very little credence. And I personally place very little credence in
your testimony today. Have you ever been in a coal mine?
Dr. MORGAN. Yes, on many occasions.
Chairman PERKINS. Have you seen coal shot from a solid?
Dr. MORGAN. Yes.
Chairman PERKINS. Have you seen it cut with the cutting ma-

chines?
DT. MORGAN., Yes.
Chairman PERKINS. Where did you see that?
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Dr. MORGAN. When I first went into a coal mine, it was about
1951 or 1952 and it was in Great Britain and the seam was about
2 feet high. We had to crawl in there.
I have been down in Pennsylvania, I think Osage No. 15.
Chairman PEirKixs. How long did you stay down on each tour?
Dr. MORGAN. Two or three hours.
Chairman PERKINS. The reason I don't place any credence in your

testimony, there perhaps were 60,000 or 80,000 coal miners in Eastern
and Southern Kentucky when I was a kid. Half of that number
never smoked. I saw a coal miner several years ago walk up the hill
with me that never smoked, to my knowledge, a cigarette in his life.
He had been in the coal mines 25 or 35 years. The next day he went
in the coal mines and fell dead. There are thousands of those people.
That is why I say your testimony here doesn't amount to a tinker's
damn, the survey you made and as far as getting down to the real
problem involved here.
How does coal mine dust affect you? How long could you stay in

that dust in a mine that is real dusty without taking a headache
from breathing it? Could you do it? Cigarette smoke wouldn't affect
you like that, would it?
Dr. MORGAN. Yes, cigarette smoking is much more dangerous.
Mr. Perkins, you have every right to say you don't believe my

testimony.
Chairman PERKINS. It just doesn't bear out. You mention three

or four isolated experiments here or there.
Dr. MORGAN. These were not isolated.
Chairman PERKINS. They are isolated to my judgment, really

isolated.
Dr. MORGAN. Possibly but they have been duplicated in Britain,

Germany., and South Africa.
Chairman PERKINS. What I am talking about is where these people

worked in coal dust day in and day out for years and years before
you had the 1969 Mine and Health Safety Act enacted into law.
They laid under those hills, worked in it 10 and 12 hours a day and
sometimes during the depression years 14 and 15 hours and to come
in here and put up a flimsy argument that those people, perhaps a
few of them that smoked, they are affected more by smoking than
by laying in that coal dust doesn't make sense. A man in your position
couldn't lay in that coal dust 30 minutes without having to be car-
ried out the way the miners used to have to work in the mines.
Not being accustomed to it, you couldn't breath it.
Dr. MORGAN. That is a possibility, but I have done it and

succeeded.
Chairman PERKINS. Did you breath it while you were in the mines?
Dr. MORGAN. Yes and coughed it out for the next several days.
Chairman PERKINS. A cigarette doesn't affect you like that, does it?
Dr. MORGAN. Yes, much more. I would have to be exposed to about

10 times the concentration of dust in a coal mine.
Chairman PERKINS. How much dust is in the coal mines?
Dr. MORGAN. Sixty percent.
Chairman PERKINS. That is not true in my area.
Dr. MORGAN. No, but it is true in most of the country.
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Chairman PERKINS. I would say it is less than 25 percent. That
would show—if it is only 25 percent—you are wrong, wouldn't it?
Dr. MORGAN. I would say our study involved almost every State,

Kentucky included. Both eastern and western Kentucky were no
different. I am not a witness for the insurance carriers, the coal
companies or the UMWAA I am a witness for scientific fact. You
have every right to disagree but, on the other hand, these are the
facts and have been shown elsewhere.
Chairman PERKINS. I just don't put any credence in your testimony.
Mr. DENT. We each, of course, have a right to our opinions.
I would just like to say when you get back to your University,

would you draft a bill that you believe would do justice to your
testimony so that I would see to what extent we could pass legis-
lation on a scientific basis? What would it do? I don't know because
I can't write it.
Dr. MORGAN. I don't know that I can. I profess to be a physician

who looks after patients and does a little clinical research. I did give
a talk at the School of Public Health in Michigan on workmens'
compensation.
Chairman PERKINS. I remember that.
Dr. MORGAN. Mr. Perkins referred to this. I firmly believe any man

who is disabled shoulfl be compensated and I am not going to point
the finger and say "because he smokes." I won't adopt a holier than
thou position. If he is disabled, he should be compensated. This
is the only form of legislation I could recommend and I would not
know how to put it into effect.
Chairman PERKINS. Do you still work for the Department of

Health?
Dr. MORGAN. No, sir, I don't, I work for the University of West

Virginia.
Mr. ERLENBORN [chairing]. Dr. Morgan, thank you for your testi-

mony. I suppose I should apologize to you since you are here at my
request and you came in ior a little personal attack.
Chairman PERKINS. Will the gentlemen yield? I don't mean to

attack, I just disagree with his comments. Maybe I stated it too
strongly.
Mr. ERLENBORN. I think Chairman Dent stated accurately, you

have a right to disagree.
Doctor, if it makes you feel any better, in other societies, it was

the practice that the bearer of bad news was assassinated. You at
least are not subject to the maximum penalty here, only to a certain
amount of attack.
I think, Doctor, your philosophy as expressed here is that those

who are disabled, workers who are disabled ought to be adequately
compensated and that the compensation should be equal, regardless
of what the occupation of the disabled worker may have been. That
is what I get from your testimony.
Dr. MORGAN. That is exactly true, equal disability, equal com-

pensation.
Mr. ERLENBORN. So those that would put the interpretation on

your testimony that you are a heartless person who would like to
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deny compensation to disabled workers, I think you are being at
least—to put it kindly—inaccurate, would you agree?
Dr. MORGAN. I would.
Chairman PERKINS. If the gentleman will yield to me, the more

I look at the doctor, the more I think he really believes what he is
saying.
Dr. MORGAN. I often do.
Mr. ERLENBORN. You see you can even make converts.
The fact is, Doctor, I obviously agree with you. Workers who are

disabled should be compensated, and the compensation ought to be
related to their disability rather than to their prior occupation.
There is another aspect of this bill that you have not turned

your attention to—I think rightfully so because you are here to
testify as a medical expert—but the philosophy you and I express,
I think, is again violated in another aspect of this bill. The bill also
provides that those receiving coal workers pneumoconiosis compen-
sation

s
 could, without any offset, receive workmen's compensation

disability payments. In combination, then, they would collect more
than other workers totally disabled due to other reasons. I object to
that because I believe workers who are totally disabled should re-
ceive just compensation based on their disability rather than their
prior occupation. I think you agree there.
Dr. MORGAN. I couldn't agree more, equal justice for all, or equal

compensation.
Mr. ERLENBORN. Doctor, you have turned your attention in your

testimony to H.R. 7 and 8, which has a 35-year irrebuttable pre-
sumption and you have made your point a little more succinctly and
in a little better fashion than I did yesterday.
If this presumption is applied in the future, we would be saying

that the effects of the reduction of the dust concentration in the
coal mines to 2 million grams is going to be a failure. We are as-
suming by law that anyone who works in the mines for any specified
period' of time per force becomes completely disabled and entitled
to compensation regardless of dust concentration.
Dr. MORGAN. Right, and I think that is a doctrine of total defeat.
Mr. ERLENBORN. I would agree that is a doctrine of defeat. It is

saying it is worthless for us to try to reduce the dust level because,
regardless of what we do, after some specified time every coal miner
will be completely disabled.
As a matter of fact, the United Mine Workers yesterday said the

period should be 15, rather than 35 years. So, regardless of any
evidence of the symptoms of the disease, every coal miner after 15
years would be eligible for complete disability payments.
I think you would agree with me that this is even a worse doctrine

or criteria than the 35 years.
Dr. MORGAN. I would indeed.
Mr. ERLENBORN. Doctor, in your experience, what is the incidence

of massive fibrosis or pneumoconiosis after working underground in
the mines?
Dr. MORGAN. If we believe their dust figures are correct, there will

be zero compensation of pneumoconiosis in 15 years. Those stopping
work now, and assuming the dust levels that have been prescribed
by Congress are being adhered to, there will be no complicated pneu-
moconiosis in 15 years.
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Chairman PERKINS. We accept that because we have stated there
will be no pneumoconiosis compensation after 15 years. We feel that
will be the case in 15 years.
Mr. ERLENBORN. If you know, what was the incidence of compli-

cated pneumoconiosis after 15 years in the mines?
Dr. MORGAN. This is extraordinarily difficult. There is a varia-

tion throughout the country. For example, in the first round of the
national coal study, I think the incidence among working miners
was about 2.9 percent. If one looked at retired miners, it was around
10 or 12 percent.
I would also add that for example in the anthracite area of Penn-

sylvania 14 percent of working coal miners had complicated pneu-
moconiosis. In Utah and Colorado it was around 0.1 percent, so there
is a tremendous variation and, unfortunately, there are no data
available for the whole country.
There have been isolated studies done in different parts, mostly

in Pennsylvania, but prior to this there were no data available.
Mr. ERLENBORN. If you look beyond the experience in the United

States and go to other countries, there are also variable factors, as
I understand it. For instance, when we were both in England with
Chairman Dent, they pointed out their coal mining methods were
different than those in the United States and that could affect the
incidence.
Dr. MORGAN. Even in Britain there is a tremendous range in the

geographical prevalence. It is high in South Wales and low in the
middle.
Chairman PERKINS. It might have something to do with the heat.
Dr. MORGAN. Yes, it is 2,000 feet down.
Mr. ERLENBORN. In your experience, do you know of any medical

evidence that would sustain a presumption of the presence of the
disabling pneumoconiosis based on any length of time of exposure
in the mines?
Dr. MORGAN. No, sir; I don't.
Mr. ERLENBORN. This is a diagnostic problem, is it not?
Dr. MORGAN. Yes.
Mr. ERLENBORN. What is the best diagnostic tool?
Dr. MORGAN. The only way of assessing dust exposure in life is

with the X-ray and the X-ray has many imperfections. I would point
lk out that the X-ray does not—except in complicated pneumoconiosis—

give any indications of pulmonary functions. A man can have
impairment of pulmonary function and of course it cannot be
detected on the X-ray. But it is an excellent indication of dust
exposure.
Mr. ERLENBORN. Doctor, are you aware that, as a result of the 1972

amendments to this law, a claim may not be disapproved solely on
the evidence of an X-ray?
Dr. MORGAN. That is true, yes.
Mr. ERLENBORN. Is it necessary, in your opinion, to have evidence

beyond the X-ray to make the diagnosis?
Dr. MORGAN. If you are relating it to occupation, no. If you are

looking for disability occurring in the man, one needs to do pul-
monary function tests. But pulmonary function tests detect impair-
ment which is caused by a multitude of other conditions, including
emphysema, chronic bronchitis, and a multitude of other conditions.
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Mr. ERLENBORN. Thank you.
Mr. DENT. Thank you, Doctor.
Congressman Cornell?
Mr. CORNELL. I would like one point of clarification, if I may. I

would gather then you would never accept the presumption of dis-
ability automatically being present in a coal miner?
Dr. MORGAN. No, I would not, nor in anybody else.
Mr. CORNELL. Then as far as a diagnositc tool—.
Dr. MORGAN. May I add something? If a man has category B or C

complicated pneumoconiosis on X-ray, that I think would be enough
for me to say that he is automatically disabled, yes.
But there would have to be some criteria or I would not accept it

without medical examination and evidence of impairment.
Mr. ERLENBORN. You say category C and B, that is a question of

disability. Would you say he is totally disabled with category B or C?
Dr. MORGAN. He may be, but I cannot tell solely from the X-ray.

It is likely. I think there is reasonably certain evidence and I would
not quarrel in those circumstances.
Mr. CORNELL. Thank you.
Mr. DENT. Mr. Simon?
Mr. SIMON. As I understand it, you teach now at the University

of West Virginia?
Dr. MORGAN. I do, sir.
Mr. SimoN. Do you do any consulting work or do you have other

means of compensation? •
Dr. MORGAN. I do consulting work but I am paid a salary and

nothing I might receive on consulting comes to me personally.
Mr. SimoN. I am not suggesting there is anything wrong with

that. Are you being compensated for your testimony today?
Dr. MORGAN. No, , but I shall probably put in a voucher for my

travel when I go back to the university. Whether they will pay it
or not, I don't know.
Mr. DENT. Let me know and I will use my influence.
Dr. MORGAN. Mr. Chairman, that is a noble promise, thank you.
Mr. CORNELL. To some extent we seem to be talking across from 

ieach other. What you are suggesting, for example, n response to
Chairman Perkins, is that from here on with the the new dust
standards it would be more harmful to smoke cigarettes. You are
not suggesting that 10 or 15 years ago smoking a cigarette would
be more harmful than the coal dust?
Dr. MORGAN. Sir, I am suggesting it for 10 years back, yes. If I

may point out Dr. Ortmeyer's paper on coal miners, he looked at the
men included in the 1962-63 study. We didn't know what we were
going to find, but the Health Department carried this study out to
look at the conditions in 1962-63.
He followed something like 3,000 men up to the present day to

find out how many men did and he was able to get the death certifi-
cate of most of those who died. He looked at the death rate according
to whether they had simple pneumoconiosis, according- to whether
the FEV-1 had decreased and according to whether they were
cigarette smokers.
What became evident from this study was, if you had compli-

cated pneumoconiosis and were a nonsmoker, you were 11/2 times
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more likely to die prematurely than the general population, about
11/2, I forget the exact figure.

If, on the other hand, you had complicated pneumoconiosis and
were a cigarette smoker as well, you were 21/2 times as likely to die
prematurely.
If, on the other hand, you were a cigarette smoker alone, with a

normal X-ray, you were still at an added risk, I think almost twice
as likely to die prematurely than if you were a nonsmoker.
Mr. CORNELL. One and a half is a pretty significant kind of relation-,

ship, I would think, even then. Where did we get terms like "miner's
asthma," or the one that I understand is medically accepted now,
“
coalworker's pneumoconiosis" if there is no such thing?
Dr. MORGAN. There is such a thing as coal worker's pneumoconiosis,

complicated pneumoconiosis. Miner's asthma was a term used in the
19th century , in Britain where they worked in appalling conditions.
There was no ventillation and men died rapidly from silicosis fibro-
sis and pneumoconiosis. •Since there was no X-ray available, they
had to rely entirely on physical examination and that would not
differentiate between pneumoconiosis and silicosis fibrosis.
In the 1900's, silicosis fibrosis started to decline. In the 1930's this

went up and again there was a huge incidence of complicated pne-
moconiosis in those days in Great Britain and there was until re-
cently in the anthracite mines of Pennsylvania.
I have already mentioned that 14 percent of the working popula-

tion who were examined, in the first round of the National Coal Study
had complicated pneumoconiosis and were likely to die before their.
time.
Mr. ERLENBORN. One aspeCt you did not discuss was the term

coalworker's pneumoconiosis. Dui ing our trip to England we were
told they used that term to differentiate from coal miner's pneu-
moconiosis because those who worked elsewhere than the mine with
the coal where coal dust is present could contract the disease, 'load-
ing barges and that sort of thing, so they used the term coal worker's
pneumoconiosis to make sure you covered the entire population and
did not limit it to only those working under the ground.
Dr. MORGAN. The differentiation between the coalworkers came

about because of coalworkers on ships, those loading the coal, but
the disease was identical to that of the men working in the coal
mines.
The coal had been washed and, therefore, the inference was

drawn—and I think correctly—that it did not require silica to be
present.
Mr. SIMON. I think my point is we are talking of a substantial

hazard that has been present. As I read your written testimony, I
don't sense that that concern is present.
You have, I am sure, talked to coal miners and you know coal

miners. If in Virginia Pennsylvania, or Kentucky, you walked down
and talked to 100 coal miners, or by comparison you were here talk-
ing to 100 people working here in the Capitol building, would one
group show more evidence of coughing and breathing difficulty than
the other group?
Dr. MORGAN. Yes, but not if I talked to 100 steelworkers, or not

if I talked to 100 asbestosworkers working in the mines near Sher-
52-185-75-7
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brook in Canada. It is not coal dust per se, it is dust per se which is
responsible and you will find equally as much industrial bronchitis
in steelworkers who have dusty occupations, iasbestosworkers and
cotton millworkers.
Mr. SIMON. Asbestos I don't know anything about. In the area

of steel, I would disagree vigorously. I have represented a steel area.
I mean no disrespect to the steelworkers when I suggest there is
no comparison of the kind of breathing difficulties the average steel-
worker has with the difficulty the average mineworker has.
On page 3 you quoted Dr. Kibelstis. I gather you approved when

he said that no matter how many years underground it would not
affect this index of pulmonary function. You agree with that
statement?
Dr. MORGAN. Yes.
Mr. SIMON. I have here a coal miner's article in "U.S. Coal Miner's

Environmental Health 1973," where five distinguished physicians7,
one is William Keith Morgan-
Dr. MORGAN. I think that was I, it still is.
Mr. Simoic. Here you say that from area to area the relationship

between mean years spent underground, roentgenograph 
Dr. MORGAN. That just means X-ray. That is a pompous term

used by the editor, not me.
Mr. Simoisr. In other words, in your article you are saying that

obviously there is an increasing complication with the years.
Dr. MORGAN. We are talking of two different trends. Dr. Kibelstis

was measuring the gas transfer and this is barely affected by in,
crease in category. That article refers to X-ray prevalence, to the
finding of X-ray small opacities and large opacities and they are
certainly related to years underground.
Mr. SIMON. So the more years you would have underground, the,

more damage
Dr. MORGAN. The more opacities you would have.
Mr. SmioN. And the more damage?
Dr. Morgan. I didn't say damage, I said the more opacities. In

some incidents it would be opacities.
Mr. Simox. Opacities don't do your lungs any good.
Dr. MORGAN. Sometimes they don't do any harm. I can show you

men with stannosis who have been exposed to tin who have horrible
opacities but their longevity and working capacity are unharmed.
I can show you men exposed to barium and they are completely

unaffected. This is why the labor organization changed the definition
of pneumoconiosis from a dialation from the inhalation of dust to
the accumulation of the dust presence.
There needs to be a pathological change before one can say that

this is really having a bad effect. Sometimes dust will accumulate
in the lungs and not produce any effects.
Mr. SIMON. What percentage of the cases would it produce no

harm?
Dr. MORGAN. How do you assess harm? I have already stated in

this that there are minimal impairments, minimal abnormalities of
pulmonary function found in pneumoconiosis but they will not
affect a man's ability to work. One can find appreciably greater
impairment in persons smoking cigarettes.

II

•
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Mr. SIMON. You recognize that cigarette smoking is a hazard?
Dr. MORGAN. The Public Health Service said so and I agree with

the Surgean General.
Mr. DENT. It is not dust.
Dr. MORGAN. It is in dust form, particulate matter.
Mr. SIMON. And I think we have to recognize this is another

hazard, what we are gradually approaching here.
All right, one other point and that will be the end of my ques-

tions.
On page 4, you say there is no medical evidence to support the

presumption that when respiratory impairment develops in a miner
working 25 years underground such impairment could reasonably
be attributed to his occupation unless that miner has radiographic
evidence of the complicated form of the disease.
One of the other articles that you coauthored with two other

gentlemen—I assume they were maybe physicians, too, in the Ameri-
can Review of Respiratory Diseases. I have been reading your works.
Dr. MORGAN. Thank you, I am flattered.
Mr. Simoi.r. It is what you call the subjectivity of the interpreta-

tion of X-rays and you point out that one person can look at X-rays
and say here is a real problem, and another person can look at the
same X-ray and say, there isn't a problem.
Now, my concern is, is the thrust of your testimony a subjective

interpretation that moves in the direction of saying, you know, there
really isn't a problem?
Dr. MORGAN. I don't think that is the right inference to draw. I

will be the first person to say that the interpretation of X-rays is
subjective. I think some of the problems the Public Health Service,
have had with the interpretation of X-rays can, with the appro-
priate measures, be greatly reduced.
Dr. Morgan of Johns Hopkins devised a test whereby readers had

to qualify. Many of these persons had never seen X-rays of coal-
workers with pneumoconiosis, even though they were excellent in their
own field. But this problem can be looked after.
Now, on the other hand, I would say if you train your readers

properly in the way that the National Coal Board trains their
readers, one can get agreement 90 percent of the time as far as
categories is concerned. I don't know which article that is.
Is that the one about Anglo-American disharmony?

• Mr. SIMON. Anglo-American disharmony on the diagnosis of coal-
workers disease. You point out a variation.
Dr. MORGAN. That is true. We did something to try to make the

readings more accurate and, if you look at the end, you will• see I
make a plea that it be in-house reading and the persons interpreting
the X-rays get together and use standard films.
The International Labor Organization has standard films whereby

any unknown film should be compared to it and unless this is done.,
you are bound to get spurious readings.
And if this is adhered to and recommended in the Federal regnla-

tions, then I have no doubt the standards and consistency of the
standards of X-ray reading for pneumoconiosis will improve.
Mr. DENT. Mr. Ashbrook ?
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Mr. ASIIBROOK. You mentioned your 1962 study in earlier testimony.
Did the study indicate the life expectancy of the coal miner as
compared to the rest of the population?
Dr. MORGAN. Yes.
Mr. ASIIBROOK. What was it?
Dr. MORGAN. Exactly the same or—his standard mortality ratio,

his life expectancy was minimally longer but not significantly so.
Mr. ASIIBROOK. Longer?
Dr. MORGAN. Slightly but nothing you could say that doesn't

occur by random or chance.
Mr. ASHBROOK. A tougher breed of people?
Dr. MORGAN. Yes, tougher and more uncomplaining and they

smoked less.
Mr. ASIIBROOK. That hasn't been my experience with coal miners.

It doesn't add credibility to H. R. 7 and 8, I guess.
Mr. SIMON. How would the life expectancy compare to the general

• nonurban population?
Dr. MORGAN. This was one of the things we considered. The editor

-said, "Perhaps you should consider it to the county in which the
man lives rather than the whole of the population." So we looked at
individual counties. They- also suggested we should look at the State
in which they live. It really made no difference. You really can't
compare it.
In certain counties in southwest Virginia and eastern Kentucky,

75 to 80 percent of the men have worked at some time in the coal
mines. It is irrelevant there in comparing it to the 15 percent.
I think it is an invalid comparison to compare it to the few coun-

ties in Western Virginia around Rice and Norton—where the pre-
dominant industry is coal mining—to the rest of Virginia which is
rural and, of course, in Norfolk it is shipping and around Washington,
it is dormant. You might as well compare it to the whole of the
United States and as you point out, life is infinitely longer than in
New York or other large cities, not infinitely, but appreciably.
Mr. SIMON. Is it tied to the life or the profile of the coal miners

who spent 10 or 15 years in the mines?
Dr. MORGAN. No, men with simple pneumoconiosis have spent a

long time in the mines and their life expectancy is the same.
Obviously men don't develop pneumoconiosis in a short time, it

is usually 25 to 30 years.
Mr. SIMON. You are comparing all coal miners, and not breaking

them down to whether simple or complicated?
Dr. MORGAN. Oh yes, we did that, too. We broke it down to bron-

chitis, their smoking habit, simple, complicated and no changes at

Mr. SIMON. I am not automatically proficient but it would seem the
same answer you gave would apply to complicated as well as simple
in life expectancy.
Dr. MORGAN. No, common pneumoconiosis is a potent cause of

premature disability.
Mr. SIMON. The overall coal miners, according to class, have an

overall better life expectancy?
Dr. MORGAN. Yes.
Mr. DENT. Since 1972 we have taken into consideration that the

inhalation of dust aggravates other dust pulmonary diseases. It is
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analogous to losing an arm, your life expectancy may not change
whether you lose one arm or two, but you are disabled. I don't
believe life expectancy has anything to do with it.
Dr. MORGAN. That is perfectly true.
Mr. DENT. I don't use that as criteria.
Dr. MORGAN. But if you lose an arm, it would depend on your job.
Mr. DENT. That is right, a one-handed stenographer could do'

almost as much work as one with two arms, but if he or she is eligi-
ble, we will pay disability payments for life.
Dr. MORGAN. That is correct.
Chairman PERKINS. To what extent do we find disabling pneumo-

coniosis without it showing up on an X-ray?
Dr. MORGAN. In my opinion there is no such thing as pneumo-

coniosis showing up in life without X-ray. It depends on what you
want to call pneumoconiosis.
I think there is much to be said for the International Labor orga-

nization which defined using X-rays. People can define it any way
they want, but I think that impedes further scientific progress.
Chairman PERKINS. I don't want to lengthen this because we do

have other witnesses, but I want to say to you, the Chairman of the
Board of Chancellors of Marion University of Radiologists gave
us this language "to take into consideration any and all clinical
findings which would be provided by the miner or his physician in
developing"—including the X-ray factors—"but at no time would he
use them exclusively."
These are the radiologists, because we have proof of eight sepa-

rate readings with eight separate findings.
DT. MORGAN. I agree.
Chairman PERKINS. We gave them instructions to standardize their

reading procedures when the bill first passed.
Dr. MORGAN. They are starting to do it.
Chairman PERKINS. It is a little late.
Dr. MORGAN. I agree. I was not responsible. That bit of advice is

excellent for showing disability and impairment but not showing
cause and effect.
Chairman PERKINS. I don't know about the cause and effect, but

I have been sitting here during your testimony and there is a gentle-
man in this room with black lung disease and he has been sitting in
this room with his mouth about three-quarters open since he has
been here, not because he wants to, but because he has to.
I don't have to know about cause and effect. That man and I live

in the same house. Nobody will convince me that hacking coughs at
2 in the morning doesn't come from coal mines and he never smoked.
Dr. MORGAN. I could show you men that have never been in a coal

mine doing the same thing.
Chairman PERKINS. But it is not from black lung.
Mr. ERLENBORN. Yesterday it was suggested that I was not quali-

fied to legislate in this area because I don't represent an area that
has coal miners. I think it was suggested in some of the ques-
tioning here this morning that a physician cannot diagnose pneumo-
coniosis unless he has worked for an appreciable length of time
underground in the coal mines.
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Doctor, isn't there a question in your mind as to whether we are
using proper medical criteria. If the Congress should decide that
all disabled workers should get very generous compensation you
would be pleased, I am sure, but the question that you have and you
raise here I think is whether we are using proper medical criteria or
misusing medical criteria to see that certain workers get compen-
sation.
Dr. MORGAN. Yes basically I feel, as I mentioned earlier, that

equal disability should receive equal compensation.
Mr. ERLENBORN. The medical decision as to whether someone is

disabled or whether that disability is due to pneumoconiosis does not •
depend on coal dust exposure by the physician, does it?
Dr. MORGAN. No. I fail to see how one could really work all one's

time in the coal mines and still be in medical practice.
Mr. DENT. No one suggested you had to work in a coal mine. In

fact, if I had my way, at least years ago, I wouldn't have worked in
them either.
Dr. MORGAN. I am not saying I would either, Mr. Chairman.
Mr. ERLENBORN. I wouldn't today. I have claustrophobia. I hate

to get into a place like that.
Mr. DENT. You are a lawyer, but I will tell you that a significant

percentage of the new miners hired in the mining operations had
degrees as lawyers and they are down-in-the-mine workers. There
are too many lawyers and not enough coal miners.
Mr. ERLENBORN. From the day I got my law degree I thought there

were too many lawyers.
Mr. DENT. Doctor, your testimony may help me convince my wife

to have a lung examination. She is a heavy smoker.
Dr. MORGAN. If you send her down in the mines a little, you will

be on better ground.
Mr. DENT. She has been down in the mines.
Chairman PERKINS. After listening to this testimony, I didn't

mean to cast any remarks to reflect on this gentleman's testimony.
I don't agree with his testimony but I feel he is as serious as he can
be about his beliefs and honest about his beliefs. That is the type of
witness we want to appear before the committee on all occasions.
Dr. MORGAN. Thank you Mr. Perkins.
Mr. DENT. I think Dr. M 

•
organ knows that very well, and he knows

we value his testimony. We have talked to him before and we know
his views are sincere.
Mr. ERLENBORN. It is the first time I have ever seen the doctor. •

The more I have listened, the more I am impressed with his testi-
mony.
[ Statement of Mr. Weeks follows:]

STATEMENT OF JAMES L. WEEKS, DEPARTMENT OF PHYSIOLOGY,
HARVARD UNIVERSITY SCHOOL OF PUBLIC HEALTH

(Comments on the Testimony of Dr. W.K.C. Morgan before the House
•Subcommittee on Labor Standards)

There is little disagreement among doctors that respiratory disease is more
.common among coal miners than among the general population. These diseases
fall roughly into four major categories: (1) coal workers pneumoconiosis
(CWP), (2) emphysema, (3) chronic bronchitis, and (4) chronic obstructive
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lung disease. Of these, Dr. Morgan contends that only complicated CWP is
disabling and of occupational origin. CWP is defined as retention of coal
mine dust in the lungs and is measured either by x-ray, lung biopsy (major
surgery), or autopsy. Thus when Dr. Morgan is referring to CWP, he is almost
always referring to chest x-ray evidence of coal dust retention. Miners may
indeed have diseases other than CWP, Dr. Morgan admits, and they may even
be disabling but, he contends, they are not of occuptional origin. While simple
CWP clearly is of occupational origin, it is not disabling since, according to
his studies, there is no relationship between ventilatory fuunction and x-ray
category of simple CWP. Dr. Morgan stated that miners with simple MVP
have been compensated under the black lung program but, in his view, they
were being compensated for disabilities that were not occupationally caused.
Dr. Morgan's position is questionable because of its inherent logical weak-

nesses and because of the methods that he has employed. First, many of Dr.
Morgan's conclusions follow from his definition of disabling occupational lung
diseases rather than from scientific evidence. Dr. Morgan consistently uses
other measurements of lung impairment (such as lung function and blood
gas studies) as possible consequences of CWP or as complications of CWP
but not as consequences of coal mine dust. Alternatively, he treats other dis-
eases or measurements of impairment as consequences of non-occupational ex-
posure such as cigarette smoking. To illustrate his logic, figure I diagrams the
type of logic he uses while figure II outlines an alternative approach. Dr.
Morgan consistently uses the logic of figure I and only on rare occasions has
he or his ex-colleagues at the Appalachian Laboratory for Occupational Res-
piratory Diseases (ALFORD) looked at the relationship between exposure to
coal mine dust and lung impairment measured in several ways.
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An example of this logic and its weaknesses is his study of ventilatory
'capacity and lung volumes.' In this study, his measurements of lung capacity
are consistently related to x-ray category of CWP, not to dust levels or even
to years underground. His view is that if CWP is disabling, then decreased
lung function should follow. His data shows no consistent decreasing lung func-
tion with increasing category of x-ray when the x-ray shows complicated CWP.
He thus concludes that only complicated CWP is disabling. Yet this same pat-
tern could arise if either (1) the x-ray is not a sensitive measure of lung
disease except when there are massive lumps of scar tissue as there is with
'complicated CWP or (2) the x-ray is not consistently read. That chest x-rays
are not a reliable measure of miners lung diseases was debated extensively
before Congress and settled with the 1972 amendments to the black lung pro-
gram. (Dr. Morgan's study was published in 1974.) That x-rays are not con-
sistently read is supported by some of Dr. Morgan's own research (see below).
This same study, moreover, shows a picture of miners that all have de-

creased lung function. For example, he shows that the FEV-1/FVC ratio is
about 74 percent for miners with simple CWP (categories 1,2, and 3) and
about 70 percent for miners with complicated CWP. 70 percent or lower is
customarily taken as an indicator of lung impairment for individuals. If a
group shows 70 percent on the average, it suggests that among them, there
are some severely disabled individuals. If a group average is 74 percent, it
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also suggests that there are some individuals among them with severe dis-
ability, though not as many as would be for the 70 percent group. But more
importantly, the consistent value of 74 percent is on the borderline between
normal and impaired. A group average of a sample of persons taken at random
from the society should show a ratio of between 75 percent and 80 percent.
Thus this ratio of 74 percent should not be taken as a sign that miners with
simple CWP are in good health.
But Dr. Morgan's approach is weak not only because of its inherent logical

,weaknesses and not only because x-rays do not measure enough. It is weak
because it places far too much reliance on x-ray readers. Dr. Morgan's own
studies of the accuracy and reliability of x-ray readers have demonstrated
that there is as much as 40 percent disagreement among these readers, the
same people that are regularly used in the determination of black lung benefits.'
Further studies have shown that these same readers disagree not only among
themselves, but also give different readings of the same films when they read
them at a different time and in a different sequence.'
Dr. Morgan also presented a misleading summary of his own work. For

example, he drew heavily from his study of bronchitis.' His testimony on this
study and the study itself are subject to a number of criticisms. First, while
he reports in the study that the effect of cigarette smoking is five times that
of dust exposure (not five to ten times as he said in his testimony), he reaches
this conclusion from comparing smoking with non smoking miners, a com-
parison that measures the effects of coal mine dust alone with the effect of
coal mine dust combined with the effects of smoking. He does not compare
miners with non miners, a comparison which would evaluate the effects of
coal mine dust and a comparison that could accurately compare the effects of
smoking and coal mine dust. Yet even so, there is data in this study that Dr.
Morgan could have presented that indicates a relationship between the number
of years underground and prevalence of bronchitis. Specifically, the data show,:
that for non-smoking miners, the prevalenee of bronchitis increased from 11.9
percent for miners aged 20 to 29 years to 46.5 percent for miners aged 60 or
more. For smoking miners, there is a greater prevalence of bronchitis, as would
be expected: The prevalence rose from 21.7 percent for miners aged 20 to 29
to 65.0 percent for miners aged 60 or more. Clearly, for both smoking and non
smoking miners, bronchitis increases with increased exposure to coal mine dust.
It is true that miners (and millions of other Americans) smoke and suffer

ill health as a result. However, with Dr. Morgan's study, more than a decade
after the Surgeon General's report on cigarette smoking and health, we have
the superfluous result that smoking is harmful to the health of coal miners.
The taxpayer's money could be better spent.
One study published by colleagues of Dr. Morgan did assess effects of

exposure to coal mine dust exposure on lung function per se. This study of
some 93 miners demonstrated small but statistically significant decreases in
ventilatory capacity after one shift underground.5 Whether miners recover
from this decrease or whether repeated exposure leads to permanent damage
is not known at this time. Not only have those studies not been done, they
are not being planned .
Other statistical methods of his are questionable as well. Dr. Morgan claimed

that the life expectancy of miners in the U.S. is "the same as that of the gen-
eral population in the U.S." This sounds good but is misleading. Miners are
among the working population of the U.S., a selected part of the general popu-
lation and not representative of the whole. As such, the working population
excludes the very old, the very young, and the very ill. Consequently, workers
in general show a better than average life expectancy primarily bcause of
the process of selection. If miners are only about average, this could in fact
mean that their life expectancy has been reduced from what it would have
been if they had not been exposed to coal mine dust.

Finally, Dr. Morgan stated that the reduced dust levels in the mines would
mean that there will be no more CWP. Yet while the scientists conducting the
National Study have access to dust data collected by the Mine Enforcement
and Safety Administration (MESA). they have analyzed none of it. Moreover,
the current standard for dust concentration in coal mines is based primarily on
the British experience and British data. None of MESA's data has been
analyzed in relation to the prevalence of lung diseases among American miners.
Furthermore, this data is being pressed to serve the needs of scientific research,
something it was not intended to be used for. MESA's data is collected for
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the purposes of enforcing the dust standards of the 1969 Coal Mine Health
and Safety Act. As such, its value for scientific research is questionable.
What little evidence there is suggests that there will be a continuing prob-

lem with CWP. Specifically, preliminary data from the second round of chest
x-rays taken under the National Coal Study indicate that 13 percent of the
miners showed a progression from x-ray category 0 to category 1 in the two
sears between x-rays. If the dust levels were so low as to prevent further
cases of CWP, then this progression would not have occurred .

Consequently, Dr. Morgan's contention that there will be no more CWP
•(and thus no further need for a black lung program) is on shaky grounds.
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Mr. DENT. At this time we will hear from our next witness, Dr.
Rasmussen from the Appalachian Regional Hospital.

STATEMENT OF DR. DONALD RASMUSSEN,
APPALACHIAN REGIONAL HOSPITAL

Dr. RASMUSSEN. Mr. Chairman, I have been involved in coal miners
lung disease problems for about 13 years. I first began in Beckley,
West Virginia, in 1962. Shortly after I arrived there I began to
encounter individuals, a number of miners who complained of short-
ness of breath. I had the opportunity to observe some of these men
walking up stairs, having difficulty with their breathing, but an
ordinary physical examination seldom revealed any particular find-
ings.

chest X-ray might show simple pneumoconiosis or some other
abnormality, but not necessarily complicated pneumoconiosis. Doing
the simple breathing tests these men had values which were normal.
Many of these miners were being seen by the psychiatrists because
they felt that the internists who evaluated them felt there was no
organic basis for their complaints of shortness of breath.
What we did was approach these patients in the same standard

• fashion as we would have done in evaluating the patient with some
type of unknown lung disease in Texas or Colorado. We did simple
ventilatory studies and continued to make assessments of their ability
to properly oxygenate the arterial blood.
We very quickly found abnormalities in our miners that were quite

significant and we have continued to find this main type of abnor-
mality to this date.
Now I can't give you any statistics as to what the prevalence of

this type of abnormality is in coal miners in general because we have
had no opportunity to do a properly selected sample. All I can tell
you is that it is a fairly common occurence.
In the review that we did last year, something like 8 percent of a'

group of 900 some miners that we evaluated showed some abnor-
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malities in gas transfer that would have been adequate for them to
be compensated under the current rigid standards for disability
employed by the Social Security Administration and the Department
of Labor.
About 35 percent of the total group would qualify under some-

what more lenient standards for disability. •
At any rate this still remains a significant problem. How it relates

to dust and dust diseases, I really don't know. I could say that we
see very little relationship between anything that you see in the
X-ray and impairment in functions.
In fact, in the last couple of weeks we evaluated—and I might say

for about the third time each—two individuals with category B corn-
licated pneumoconiosis who are in perfectly good health. We find
miners who have little or no abnormality in the X-ray and yet they
may have definite impairment in functions. We find many coal
miners with clear X-rays and yet with some abnormalities.
We have had experience with about 11,000 or more coal miners

that we have evaluated.
That will conclude my remarks.
[Prepared statement of Dr. Rasmussen follows:]

PREPARED STATEMENT OF DR. DONALD L. RASMUSSEN, APPALACHIAN REGIONAL,
HOSPITAL

Many needy coal miners and widows have benefitted from the compensation
provisions of the 1969 Coal Mine Health and Safety Act. The amendments to
these provisions in 1972 further improved the law, primarily by defining total
disability under the Act, by decreasing the importance of the chest x-ray in
diagnosis, and by realistically including other chronic respiratory diseases
under its coverage.

Regulations subsequently promulgated by the Social Security Administra-
tion, which I have previously criticized before this Subcommittee, only par-
tially reflected the 1972 changes. Those regulations did liberalize the require-
ments for ventilatory standards (the simple breathing study), but failed to
alter standards for blood gas values. The latter, are in f act, the same as for
disability social security without an occupational offset. In other words, they
are the same standards used for determining disability in an individual in
a sedentary occupation. Under the 1972 regulations by the SSA, a coal miner
could qualify for benefits if he sustained minimal to moderate loss of his
breathing ability, yet he could not qualify on the basis of blood gases unless
he exhibited very marked loss of his ability to oxygenate his blood. For this
reason, there are significant numbers of coal miners who are sufficiently im-
paired to prevent their continued employment in coal mines, who have none-
theless been denied federal black lung benefits.

Standards for disability under the federal black lung program administered
by the Department of Labor are now identical to the original standards em-
ployed by the SSA in 1970. The standards for ventilatory studies are the
same as for disability social security with an occupational offset. Blood gas
standards remain even more rigid. These standards ignore the definition of
disability outlined in the 1972 black lung amendments.
Both the SSA and the Labor Department continue to deny benefits to coal

miners after only a chest x-ray and a simple breathing study. Neither regularly
provide blood gas studies to applicants.
I would suggest that a) the SSA modify its standards for blood gas values

to place these in keeping with the interim standards for ventilatory studies
(i.e., FEVi and MBC values). On the average, the 1972 ventilatory standards
allow an award when a miner's FEY, is reduced to approximately 67% of the
predicted normal value. Standards for blood gases should be liberalized to
reflect essentially the same loss of capacity.
b) The Labor Department should use the above modified standards for conl

miners who have or will apply for black lung benefits after July 1, 1973.
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C) No applicant should be denied until he has had a complete pulmonary
evaluation, including blood gas and exercise studies.
Making these changes in the administration of the black lung benefits pro-

gram would aid considerably in some of the inequities of the program and
provide relief for many truly needed miners with lung disease.

Mr. DENT. You disagree then that the X-ray is the only test that
is valid in determining whether or not a coal miner has complicated
pneumoconiosis?
Dr. RASMUSSEN. By definition of pneumoconiosis which is by and.

large an X-ray diagnosis, you can't make a diagnosis without a chest
X-ray. Having made the diagnosis, however, does not tell whether,
there is any loss of functions.
Mr. DENT. What would you say would be a determining exami-

nation we do not now have in the law?
Dr. RASMUSSEN. I don't know that I have a recommendation for

any additional diagnostic tests than those already in the law.
Mr. DENT. Do you think the blood gas test would be helpful?

• Dr. RASMUSSEN. I think before one could assume that you had an
individual without disability that he should have some type of test
which would assess his ability to transfer oxygen.
Now in our hands the blood gas test is the most reliable. There are

other tests that I simply don't know whether they would be as
reliable or not so we continue to use our blood gas test as such.
Mr. DENT. Do you believe—would you testify as to whether or not

the number of years that a miner is exposed has any relationship to
the condition?
Dr. RASMUSSEN. We see quite a wide variation, Congressman Dent.

We would show you some miners with, let's say, fewer than 15 years
who exhibit impairment in functions. We could show you miners
with 50 or more years and no impairment. I can't really relate it to
years of employment.
Mr. DENT. Do you think it is a bad or good recommendation to

have a nonrebuttable presumption at some given point because of the
difficulties of really determining the extent of the damage?
Dr. RASMUSSEN. I don't think there is that much difficulty in deter-

mining the presence of loss of functions. I can't tell you whether
someone who has been working. for 15 years in the mine is going
to deteriorate at a faster rate than someone with less time in the
mines. It wouldn't be difficult to decide whether someone had normal
functions or not.
Mr. DENT. Thank you, Doctor.

, Mr. Erlenborn ?
Mr. ERLENBORN. Thank you, Mr. Dent.
Doctor, as I understand it, impairment and the degree of disability

can be determined by the volume of air that can be taken in an.d
expelled by the lungs, by the blood-gas test and so forth. I think
what you are telling us is that all of these are necessary tests to
determine whether or not a person is partially or totally impaired
by reason of some respiratory impairment, is that correct?
Dr. RASMUSSEN. Yes, correct.
Mr. ERLENBORN. Now, what test is there nyailable medically to

determine, or to diagnose, the cause of the respiratory impairment?



102

Dr. RASMUSSEN. There is no test that would assign a cause to the
loss of functions. In other words, you could damage the lung by a
host of diseases and do various types of testing and you would come
out with, you know, just a given number of patterns, but you
wouldn't be able to distinguish the causes.
Mr. ERLENBORN. IS it generally accepted medically and as I under-

stand it, by the entire international labor organization, that you
define and categorize pneumoconiosis based on the X-ray and the
number and size of the opacities in the X-ray?
Dr. RASMUSSEN. Yes, so far as the diagnosis of pneumoconiosis is

concerned.
Mr. ERLENBORN. So the way you could tell whether someone is

partially or totally impaired on the basis of other tests is on the basis
of the X-ray, is that correct?
Dr. RASMUSSEN. I am not sure by examining the X-ray you could

necessarily assign a cause of the relationship. I don't believe the
pneumoconiosis one sees on the X-ray produces any real impairment.
What I think really happens is there is destruction of lung tissue,

from whatever cause, that is the cause of loss of functions. It is not
the nodular density you see.
Mr. ERLENBORN. I think you are absolutely right and I am happy

to have you make that point. The opacities tell you only one thing,
there is coal dust in the lungs. If there is impairment, it is possible
the coal dust caused it but it could be caused by emphysema or other
reasons.
Dr. RASMUSSEN. That is correct. You could appreciate that if you

had the opportunity to look at the full-lung sections, which you may
have done, because in those full-lung sections you can see many lungs
with many multiple, discrete nodular densities which would cast a
shadow by X-ray.
If you look at the lung tissue between these nodules you may see

well preserved lung tissue. You can have all combinations of de-
stroyed lung tissue and more or less nodules so what you would
expect to see on the X-ray has no reflection on what one would
expect to find functionally.
Mr. ERLENBORN. I think you have already told us in your testimony

the answer to this question, but maybe I could phrase it another way
and have you answer it again.

Is there any medical evidence that a person who has worked any
particular number of years in the mine, whether it is 15 years or
S5 years, is thereby totally incapacited due to pneumociniosis?
Dr. RASMUSSEN. I am not aware of any actual medical evidence

to support that.
Mr. ERLENBORN. Thank you very much.
Mr. DENT. Mr. Cornell?
Mr. CORNELL. I gather from what you said, Doctor, that in answer

to the previous question that pulmonary function, if I can call it
that, could be determined but not the cause of the impairment in
functions?
Dr. RASMUSSEN. That is right.
Mr. CORNELL. How, in view of the nature of the work, mining,

couldn't there be, medically speaking, a presumption of the cause?

•
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Dr. RASMUSSEN. I would personally be willing to say if you show
xne a coal miner with impaired functions, I would first of all say that
his impairment in function is the result of his total exposure, both in
the mine and out.
If you showed me one—for example, we have many of whom never

smoked a cigarette—I would have to assume either he has some
unusual unknown lung disease or got his loss or impairment as a
result of his occupation.
Mr. CORNELL. The nature of the Occupation would not necessarily

mean black lung disease, the occupation could give him other lung
impairment problems?
Dr. RASMUSSEN. I am not sure I understand that. Unless you are

going to define or at least if you are going to look at what is actually
causing the loss of impairment, in other words, he might have
emphysema, but you have no right to assume he didn't get that
emphysema other than the consequences of his occupation. This may
well have been related to his occupation.
Mr. CORNELL. Would you agree that the Social Security Adminis-

tration and Department of Labor should accept the decision of a
reliable doctor in regard to say black lung rather than require
further checks?
Dr. RASMUSSEN. I think if the doctor sat down and did a good

clinical history and physical examination that he could come up
with a fairly accurate diagnosis as to the extent of the impairment
in function. I don't believe that the question form and history form
and physical form that they are using is reliable enough to get the
information.
I have some experience with this personally and frankly I don't

think I can tell much by using the method they are using now.
Mr. CORNELL. What are you referring to today?
Dr. RASMUSSEN. I am referring to the Department of Labor.
Mr. CORNELL. In the proposed legislation a provision is included,

as I understand it, that the Social Security Administration and
Department of Labor would have to accept a reliable document. I
know in the statement you submitted you say that no applicant
should be denied until he has a complete pulmonary evaluation.
Would you apply this to the opposite way that no grant should be
made by the Social Security Administration and the Department of
Labor until there had been a complete pulmonary evaluation?
Dr. RASMUSSEN. I would feel in order to document loss of function

that you should have a complete examination on each applicant.
Mr. CORNELL. We have had instances on a relatively recent date,

although it is no reflection on the medical profession, but we have
requested further examination of individuals, for instances whether
they are able to testify before a court or such.
They didn't accept the physician of the individual involved. Do

you think that same principle should be applicable here?
Dr. RASMUSSEN. I believe that a qualified physician could make

some judgment about the likelihood of loss of function but I don't
believe that you could document the loss of function without some-
thing more. In other. words, if you showed me a man who had such
severe obstructive lung disease that it was perfectly obvious from the
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• physical examination, then I would say you would not need to have
additional testing for making the decision as to whether the man is

• disabled.
But what happens in large numbers of coal miners, there is no

sign of obstructive lung disease. Many of the ones that I examine,
I simply write "undetermined" because I can't come to a decision
just as a matter of guess, so I would feel much more confident in
going ahead and doing a battery of lung functioA tests than simply
making clinical assessments.
I testified, I think, to this point before and at that time felt if you

were a physician and you had been regularly treating an individual
for years and years and you knew the man' had severe lung disease
that this is the type of medical information that I thought should
be considered very positive in a case like that.
Mr. CORNELL. Thank you.
Mr. DENT. Congressman Simon?
Mr. SimoN. Dr. Rasmussen, one of the points you make that I

concur in heartily, that is our excessive reliance on the X-ray. I see
people who are turned down who obviously have major breathing
problems and yet it has not shown up on the X-ray.
Now, when you talk about lung function tests, what are you talk-

ing about there?
• Dr. RASMUSSEN. Well, I talk about first of all the test of venti-
latory function, simple breathing tests.
If this test demonstrates significant loss of ability to breath air

in and out, this is sufficient evidence to say this man is disabled.
If it does not show abnormalities in the breathing test, then that

is when I think additional tests should be done and primarily tests
of evaluation of gas transfer during exercise.
I stress during exercise.
Mr. SimoN. There is this problem, for example, I had a fellow

come in and say my doctor won't let me take the test because of my
heart condition. What do we do in that kind of situation?
Dr. RASMUSSEN. I could only tell you what our practice is. Our

practice of course is to be very conservative about heart disease
in the subject we evaluate. The first thing we do is obtain an electro-
cardiogram and get a history on heart diseases. If we have an

• abnormal electrocardiogram, if it looks like nonspecific abnormali-
ties, we will say we will defer testing you until we get another
electrocardiogram in about 6 weeks. We continue to do that until we
know we have a stable electrocardiogram.
We will then do the test with constant monitoring of the elec-

trocardiogram. We do that not at all rarely in this particular age
• group. There are some cardiac groups where I wouldn't exercise
that judgment. In these cases it is more difficult to arrive at an
assessment of their lung impairment.
Mr. SixoN. You say some may work 50 years and not have an

impairment, but generally if you test someone in a coal mine for 1
year, he is less likely to have impairment than someone in there 10,
15, or 20 years. Generally there is more damage with the longer
period of time in breathing coal dust?
Dr. RASMUSSEN. Generally I would say that up to a point.
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Mr. SIMON. Do you find. more .breathing impairment among coal
miners who are your patients than in the general population
patients percentagewise ?
Dr. RASMUSSEN. I am not so sure about the relationship between

obstructive airway disease and the general population. We find
More impairment in oxygen transfer among coal miners than among
noncoal miners.
Mr. SIMON-. Have you seen people turned down for black lung

benefits who you feel deserved those benefits?
, Dr. RASMUSSEN. Yes, I have seen miners who have been turned
down who do have significant impairment in function. They may
not meet the criteria for blood gas values that the Social Security
Administration has set up but they should, by the definition of the
law in 1972, they should qualify for benefits.
Mr. Simms'. Thank you very much.
Mr. CORNELL. May I, Mr. Chairman?
Mr. DENT. Yes, sir.
Mr. CORNELL. On the basis of what you just said, I would like

to get back to the question I stated before about the Social Security
Administration and Labor. Do you think it wise to put a provision
like that in law that they would have to accept the decision of a
qualified physician rather than taking the test?
Dr. RASMUSSEN. If this was a man's regular physician he has

been seeing week in and week out, I would say his assessment of
the man should be adequate because he, by and large, knows the
difficulty the man had going to work and so forth.
But I don't think you could use a clinical assessment alone without

some kind of function studies as a means of determining the pres-
ence of impairment. I think if we were able to do that adequately
we wouldn't need all our function equipment.
Mr. CORNELL. It would be difficult then to write something like that

into law.
Dr. RASMUSSEN. I would think so, yes.
Mr. CORNELL. I gather, too, from your testimony that as far as

diagnostic tools, there is no real diagnostic tool for determining
black lung?

• Dr. RASMUSSEN. No.
Mr. CORNELL. Thank you, Mr. Chairman.
Mr. DENT. Thank you.

• I would like to ask just one question. If you had the final say and
you had a patient before you and his X-rays did not show impair-
ment, but his appearance did—breathing and so forth—would you
say that that person should be turned down for compensation with-
out a blood gas test?
Dr. RASMUSSEN. No, I don't think he should be turned down with-

out a blood gas test.
Mr. DENT. Then if a blood gas test shows impairment, would you

recommend the award of compensation on that blood gas test?
Dr. RASMUSSEN. Yes.
Mr. DENT. Thank you very kindly.
Our next witness is Dr. Leroy Lapp, from the West Virginia

Medical Center.
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STATEMENT OF DR. LEROY LAPP, WEST VIRGINIA
MEDICAL CENTER

Dr. LAPP. Mr. Chairman, members of the committee, ladies and
gentlemen, I am honored to be asked to present testimony before
you today. With your permission, I will apologize for any duplica-
tion I may have of Dr. Morgan's study since we worked together on
these epidemiological studies and I will try to skip over those parts
that are repetitious.
For the 81/2 years prior to January 1975, I was employed by the

U.S. Public Health Service in the medical research program in-
vestigating respiratory diseases among U.S. coal miners. The work
that my colleagues and I have done during that time has been ex-
tensively analyzed and published in the scientific literature both in
this country and abroad.
Insofar as possible the results obtained in our studies have been

compared and contrasted with those obtained by medical researchers
in Europe and Britain. These comparisons have revealed that the
patterns of response are generally similar throughout the world
where coal mining is undertaken.
Our approach in this study has been a combination of (1) epi-

demiological studies conducted among working miners; (2) where
possible, followup studies of cohorts of former miners to see what
their mortality experience has been; and (3) detailed and sophisti-
cated testing in the clinical laboratory of both randomly selected
working miners and symptomatic volunteer miners and former
miners.
The reasons for choosing this particular approach may be sum-

marized as follows: The nature and extent of respiratory function
changes among a given population depend to a large extent on the
subject selection. When symptomatic volunteers are studied, the
abnormalities of function are more likely to be the consequence of
nonoccupational rather than occupational factors.
On the other hand, even random samples of workers represent

a survival population, particularly in industries involving physical
exertion where there may be a tendency for those with impaired
function to leave the industry prematurely.
Thus, in the case of coal mining, it is necessary to study randomly

selected groups of working miners in order to get at least a minimal
estimate of the effect of coal mining on lung function.
However, it is also necessary to study well-selected groups of

former miners and where possible to follow their course on to
death to best estimate what may be considered the maximal effects
of coal mining on lung function.
Dr. Morgan has already summarized the results of these studies

and I will not repeat this.
I will start on page 3 of my. text at the bottom.
It should be recalled that the functional changes that I have dis-

cussed were for the most part found in working miners; thus, by
definition, these men were performing their stated jobs. I have
already alluded to the fact that there may be some migration out
of the industry of workers with more severely impaired function.
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Our colleague, Dr. Ortmeyer, has followed up two groups of
former miners in an attempt to look at life expectancy of these
groups in relation to occupational and other factors.
He and his colleagues have shown that in a group of Pennsylvania

miners, who had been awarded compensation, simple pneumoconiosis
was not associated with a reduced life expectancy, whereas, com-
plicated pneumoconiosis as well as coexisting chronic bronchitis
and emphysema were.
In the other study, Dr. Ortmeyer and his colleagues followed up

miners who were examined by the U.S. Public Health Service in a
1962-63 prevalence survey. They were able to show in the group of
men that miners with clear X-rays and miners with simple pneu-
moconiosis, had the same or slightly better life expectancy as found
in the general population of U.S. males. Only those men with com-
plicated pneumoconiosis had a reduced life expectancy.
In another study, Dr. Higgins and his associates were able to com-

pare miners and former miners from five communities in northern
West Virginia with nonminers of the same ages living in these
communities. They used the forced expiratory volumes in 1 second
to assess the functional status of these subjects. They found that
there were no differences between the miners and exminers and
the nonminers from the same community for those miners who had
less than 30 years of underground exposure.
Thus, the preponderance of medical evidence does not support

the presumption that because a man has worked for 25 years or
more in an underground coal mine that he should be necessarily
totally disabled due to pneumoconiosis or that his death should
have occurred as a result of such pneumoconiosis unless the indi-
vidual has radiographic evidence of the complicated form of the
disease.
In fact, even after men have worked for more than 35 years

underground, it is only possible by the use of large scale epidemio-
logical studies and sophisticated measurements to show that minimal
impairments of lung function occur which can be attributed to the -
underground exposure.
Furthermore, the changes in pulmonary function that can be docu-

mented among miners with negative chest radiographs and those
with simple pneumoconiosis who have worked for 35 years or more
undergro:und are generally slight and not of such a magnitude as to •
be totally disabling to the individual.
The assumption that the employment for 35 years or more in an

underground mine necessarily results in total disability due to •
pneumoconiosis is not supported by the medical evidence to date.

Finally, the reliance upon a negative result of a blood gas study
to exclude disability, which is what I understand the language Of
the bill is, is unwise. This would tend to exclude the man who has
moderately severe obstructive impairment of his ventilatory capacity
but who maintains relatively normal arterial blood gases; such a
situation occurs rather frequently in emphysema.
On the other hand, heavy cigarette smokers with chronic bron-

chitis and, particularly if they are obese as well, will often demon- -
52-185-75-8
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strate abnormal arterial blood gases at rest particularly if the subject
is lying down at the time the sample is obtained.
Thank you for your attention.
Mr. DENT. You have done some work in the anthracite area, too,

is that right?
Dr. LAPP. Yes.
Mr. DENT. Is there a heavier incidence in the anthracite miners

than in the bituminous miners of pneumoconiosis?
Dr. LAPP. Yes, there is a higher prevalance of abnormal respira-

tory function in anthracite miners than bituminous miners.
Mr. DENT. What would cause that?
Dr. LAPP. We are not certain. A number of factors could be related

to this. It could be something different about anthracite dust.
Mr. DENT. They are different in character. But doesn't it come

back to this, that dust is the cause?
Dr. LAPP. In anthracite mining?
Mr. DENT. Or in bituminous?
Dr. LAPP. Yes, sir.
Mr. DENT. We have found that we have to establish a presumption in

order to get back to the cases that are old and prior to the 1971 dust
standards.
Dr. LAPP. I am sympathetic to your problem.
Mr. DENT. You see what has happened to us. We have in some

States a recognition of anthracosis disease in the anthracite area,
and what we call miner's asthma in the bituminous area. It is a funny
thing but they have two different definitions. The differentiation
was recognized in Pennsylvania in 1947. But in the State of West
Virginia the physicians were not permitted to sign a death certificate
relating the cause of death to employment. The State would not rec-
ognize''black lung, as it was called in West Virginia, incidentally, as
being a fatal type of disease and therefore no death certificate ever
showed it.

So, here is what we are up against in the matter of equity—in
Pennsylvania widows of deceased miners are qualified. In West
Virginia, where they have no records to show their deceased hus-
bands ever had black lung because they refused to recognize it in
the State of West Virginia, those widows are being denied.
• We therefore have to establish some figure within reason and I
think 35 years is a long time to be exposed.
Do we not have to set something within reason to give these

widows some equity in the distribution of compensation funds for
a disease we know is not isolated to Pennsylvania and Ohio alone?
I don't think we have chosen an outrageous figure.
As you know, the United Mine Workers make a fairly good case

for 15 years.
Dr. LAPP. Mr. Chairman, I think each country that has had

mining has struggled with this problem and perhaps each has dealt
differently with it. My knowledge of some of the European countries
dealing with this may be of interest to you. I understand in Yugo-
slavia, for example, it is considered that coal mining is equal to
11/2 years of other occupations for retirement purposes and miners
may be retired after approximately 35 years of mining without any

a
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consideration of whether they are impaired or disabled from a
• medical point of view. This is the judgment of this country in
dealing with this imponderable with which you are faced.
Other countries have awarded partial disability and have tried to

. relate it to an X-ray or pulmonary function evaluation.
I am not here as an expert to tell you which is the best way to

solve this problem. I suggest that it can be solved in a number of
different ways. I would submit, though, that the presumption that
a person is totally disabled has medical implications for us who

• will do the evaluation in the laboratories and this sort of thing.
It is going to present problems to us.
Here is a presumption which goes in the face of all the other evi-

dence we have. We use impairment of function in all other areas
of our work to determine disability or qualification for disability
and I would rather not talk about disability because I am not an
expert in disability.
I can tell you impairment of function but impairment of function

is not equal to disability in the medical sense.
Mr. DENT. Do you know how long they have had a- law in Yugo-

slavia and Great Britain and I believe in Australia, that makes it
• mandatory that all miners working in dust areas must wear masks?

Dr. LAPP. No, sir, I am not familiar with that.
Mr. DENT. Well, they do. They are not allowed in the mine unless

they have a mask and their equipment is the best in the whole world.
The British, I understand, have adopted the same type of respiratory
aid. We have never yet made it mandatory.
I believe their incidence of black lung would be lower than ours

and yet they are paying on a percentage basis more compensation
than we are paying in the United States. Yet they have had safe-
guards against it for many years. 

iThere s one sure thing that those of us who have lived all our
lives in coal communities we could close our eyes and walk into a
room and we could tap the man who has worked in a coal mine on
the shoulder without seeing him. We could go over and recognize
him because of his breathing. It never fails. You can walk into a
room of 10 or 12 miners, and four or five examiners, stand beside a
man with 15 or 20 years in the mines and hear his labored breathing.
It is not scientific but it is practical.
Maybe with your scientific instruments you can't say positively

it came from coal dust, but you can walk in and pick them out. It
is there. They know they have it, their families know it. They can't
understand why Joe Smith who worked with their husband or
father is getting compensation for black lung, but their husband or

father isn't getting it. They just can't understand it.
We who are responsible for writing equitable law have to try to

find some kind of answer that doesn't prove to these people in their

thinking that we have passed legislation that is discriminatory. I

• know of no other way than to have at least some point of reference

to the longevity of employment where we can assume that a man

has disability from working in the coal mine.
We established 35 years for an irrebutable presumption. We are

talking about a compensation act that only affects those that have

• been in the mines prior to 1971, about 2,000 persons.
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The miners from 1971 on, will not be able to claim compensationif our dust standards are enforced. We believe there won't be anysuch disease. We are talking about 2,000—I don't know how manywidows have been denied. One thing I can't understand is why fouror five widows living in a town in Pennsylvania, all apply, theirhusbands are all dead. Three are qualified for compensation andthey have no better proof than the others and the other two aren'tqualified. You can't explain it to the others.
It may cost a few dollars but if industry is ready to take on theburden, I don't know why Congress should not pass the enabling

legislation.
I don't believe all of the testimony goes into the human situation,

the individuals that have lived and worked in the mines. I am
unalterably convinced that if we hadn't passed this act in 1969
and liberalized it in 1972 that we would not be mining 600 million
tons of coal today. With all the machinery in the world, we will
have to have miners and we would not be hiring them today without
this law.
We are going to need 1 billion tons of coal within the next 3

years and I think this kind of legislation will give them more con-
fidence. We have to get the young people and they won't be immi-
grants, they will almost all have high school education and they
understand a lot more than their parents or grandparents understood.
I don't know of a miner that went into the mines to work for any

other reason than to earn a living. He never went in there because of
choice. It was the only thing he could do.
In fact, to tell you the truth, when they brought miners from

New York, after they landed and were cleared from Ellis Island,
they put them on flatcars and rode them into the coal mining camps
and unloaded them and some of these miners lived all their lives
in that coal mining camp. Some never got more than walking
distance away from them. It was not by choice.
Now we have a means of saving these lives. I am saying this

philosophically, we still have an obligation to those still living and
the widows of those who died in the mines. That is the whole intent
of this legislation as well as assuring that there will never be, if
we could help it, any new cases.
As I understand it there is no sure type of medical examination

that you doctors have come up with that will positively say this
man is entitled or not entitled to it, there is no way we can prove
it in any way. You are saying it is coming from cigarette smoking
and a number of other things. Do you think this kind of legislation
should be repealed ?
Dr. LAPP. No, sir, I think the problem is the association factor.

I think this puts the presumption that it is an occupational asso-
ciation.
Mr. DENT. That is what it is there for. You know and I know that

the question of the fatality tables, how long a man lives has nothing
to do with awarding the compensation in any case. When you have
a physical, visible injury in any occupation, including coal mining,
they don't take and use as an argument that this man is totally
disabled from an injury, but his life span isn't injured. It isn't that
way. It is for his inability to perform his duties either on a partial

•
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or total basis. All we are asking for is compensation for total dis-
ability. The first, second, and third stages are not disabling stages
of pneumoconiosis. I don't know whether some miners agree, but
we had to take the advice of the medical community.
I think the most important testimony is coming this morning

to this committee on questions we will have to answer on the floor.
Mr. Cornell, do you have any questions?
Mr. CORNELL. Just a couple.
Unlike the Chairman, I am rather innocent of mining as an

occupation although I should qualify that by saying I wrote a book
on the history of anthracite mining. It shows what you could do in
theory with out being in an operating mine. Have you ever been in
an operating mine?
Dr. LAPP. Yes.
Mr. CORNELL. Would you agree that we should never accept the

presumption of disability without being present in a coal mine?
Dr. LAPP. No, I shouldn't say you should never accept the pre-

sumption of disability.
Mr. CORNELL. You do agree, as the Chairman mentioned, that

malfunctioning can be determined?
Dr. LAPP. I agree you can determine in a man the degree of im-

pairment of his function but to assess the relationship between vari-
ous factors you need to do these kinds of tests in order to get clues
as to what the association is.
Mr. CORNELL. Could you ever really determine by those tests—it

appears from what I heard that you can't—that this was actually
caused by a particular occupation? Can you ever really determine
that?
For instance the X-ray, what diagnostic tool could you use?
Dr. LAPP. There is no single diagnostic tool that will determine

whether an individual is impaired according to his occupation. There
are clues one is the history of having worked in a mine, two is the
X-ray which shows whether dust has or has not been deposited
and, third, is their impairment of function present.

All are, it seems to me, important in trying to make an assessment
of whether a man is impaired because of a particular occupation
and the epidemiological approach simply shows association between
the environmental factors and what you see in the individual.
Mr. CORNELL. I gather then what you meant is that you wouldn't

agree that you never accept presumption, the mere fact you worked
in the coal mine.
Dr. LAPP. It is not necessarily the impairment you see in an in-

dividual or if in the absence of impairment, which you can measure
by function, the mere fact the patient has occupational exposure
should not necessarily indicate this man is disabled or impaired.
Mr. CORNELL. One of the questions I asked before that I am inter-

ested in particularly is one of the provisions of the bill. Do you
believe the Social Security Administration and the Department of
Labor should accept the decision of a qualified doctor?
Dr. LAPP. I have difficulty with that question. You say a qualified.

doctor. I am in the teaching aspect of medical education and educat-
ing physicians in the area of occupational disease is a very difficult
and an important task and not everyone has the same degree of
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skill and experience, particularly if he practices in a community
where he doesn't see much occupational disease.
I don't know if the answer should be "yes" or "no" to that question.

I think probably that there ought to be a review of a physician's
examination and that some other person ought to review the case
as well.
Mr. CORNELL. Thank you, Doctor.
Thank you, Mr. Chairman.
Mr. DENT. I would like to declare a recess until 1 p.m. We will

reconvene at 1 p.m. That gives you an opportunity to stretch your
legs and get a cup of coffee.
[Dr. Lapp's prepared statement follows:]

PREPARED STATEMENT BY DR. N. L. LAPP, WEST VIRGINIA MEDICAL CENTER

Mister Chairman, members of the Committee, Ladies, and Gentlemen. I am
honored to be asked to present testimony before you today.
For the eight and one-half years prior to January, 1975, I was employed by

the U. S. Public Health Service in the Medical Research Program investigating
respiratory diseases among U.S. coal miners. The work that my colleagues and
I have done during that time has been extensively analyzed and published in
the scientific literature both in this country and abroad. Insofar as possible,
the results obtained in our studies have been compared and contrasted with
those obtained by medical researchers in Europe and Britain. These compari-
sons have revealed that the patterns of response are generally similar through-
out the world where coal mining is undertaken.
Our approach in this study has been a combination of: 1. epidemiological

studies conducted among working miners ; 2. where possible, follow-up studies
of cohorts of former miners to see what their mortality experience has been;
and 3. detailed and sophisticated testing in the clinical laboratory of both
randomly selected working miners and symptomatic volunteer miners and
former miners. The reasons for choosing this particular approach may be
summarized as follows: the nature and extent of respiratory function changes
among a given population depend to a large extent on the subject selection.
When symptomatic volunteers are studied, the abnormalities of function are
more likely to be the consequence of non-occupational rather than occupational
factors. On the other hand, even random samples of workers represent a sur-
vival population, particularly in industries involving physical exertion where
there may be a tendency for those with impaired function to leave the indus-
try prematurely. Thus, in the case of coal mining, it is necessary to study
randomly selected groups of working miners in order to get at least a minimal
estimate of the effect of coal mining on lung function. However, it is also,
necessary to study well-selected groups of former miners and where possible
to follow their course on to death to best estimate what may be considered
the maximal effects of coal mining on lung function.
I should now like to briefly summarize the results of our findings and their

implications with regard to the bill which you are now considering. We
measured lung volumes and ventilatory capacity (the ability to move air
rapidly out of the lung) in 9,000 working coal miners representing an approxi-
mate 10% sample of the population of coal miners at risk in this country.
Using these tests of ventilatory function, we found that there were regional
differences in ventilatory capacity among coal miners, anthracite miners
having slightly lower than predicted values for age and height and miners in
Colorado and Utah having slightly better values than predicted based on age
and height. The miners in the Appalachian area and mid-western regions lay
in between. However, when the ventilatory function data were analyzed in
relation to increasing category of pneumoconiosis as detected by the che§t
radiograph, a clear pattern emerged in every geographic region. Ventilatory
capacity was significantly lower among miners who had the complicated form
of pneumoconiosis; whereas, miners with category 0 (negative) or simple
categories of 1, 2, and 3 pneumoconiosis, in general showed no significant re-
ductions in their ventilatory capacities, except for the anthracite miners.

•
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It has been suggested that because of their exposure to coal dust in under-
ground mining, coal miners may have higher prevalences of bronchitis as
diagnosed by persistent cough and phlegm. My colleagues and I examined the
prevalence of bronchitis in 8,500 working bituminous coal miners in an attempt
to answer this question. We did find a higher prevalence of these symptoms
in miners who were principally face workers as compared to those who had
principally worked at surface jobs. We also found that the prevalences of
bronchitis in each job category were higher than those reported in non-dust
exposed trades. However, when we looked at the ventilatory function of these
miners in relation to their predicted values based on age and height, we
found relatively little impairment of ventilatory capacity. The overall mean
value for forced expiratory volume in one second for non-smoking face workers
was 98.1% of predicted as compared to a mean value of 102.4% of predicted
for surface workers who were non-smokers. Among smoking miners who
worked at the face, the mean value was 92.1% of predicted as compared to
a value of 91.8% of predicted for surface workers who were smokers. Thus,
while symptoms of persistent cough and phlegm may be more prevalent among
coal miners, they are not associated with an appreciable alteration in ventila-
tory capacity.
We studied several aspects of gas exchange in both working and non-working

coal miners with regard to impairment of gas transfer as measured by an
abnormal diffusing capacity. We were unable to find significant alterations
from normal in this index in miners with category 2 and 3 simple pneu-
moconiosis who were non-smokers and had on the average 30 to 35 years
underground exposure. Likewise, our colleague,. Dr. Kibelstis, was unable to
find a meaningful relationship between years spent underground and diffusing
capacities both at rest and during exercise among working miners who were
both smokers and non-smokers. In another group of working miners with long
history of underground exposure, we examined the arterial blood gases at rest
and exercise. We found that miners with simple categories of pneumoconiosis
or negative chest radiographs may have slightly lowered arterial oxygen ten-
sion at rest but they rose into the normal range with exercise. On the other
band, miners with complicated pneumoconiosis categories B and C who had
slightly low arterial oxygen tensions at rest showed further reductions on,
exercise.
It should be recalled that the functional changes that I have discussed

were for the most part found in working miners; thus, by definition, these
men were performing their stated jobs. I have already alluded to the fact that
there may be some migration out of the industry of workers with more
severely impaired function. Our colleague, Dr. Ortmeyer, has followed-up two
groups of former miners in an attempt to look at life expectancy of these
groups in relation to occupational and other factors. He and his colleagues
have shown that in a group of Pennsylvania miners, who had been awarded
compensation, simple pneumoconiosis was not associated with a reduced life
expectancy; whereas, complicated pneumoconiosis as well as coexisting chronic
bronchitis and emphysema were. In the other study, Dr. Ortmeyer and his
colleagues followed-up miners who were examined by the U.S. Public Health
Service in a 1962-63 prevalence survey. They were able to show in this group
of men that miners with clear x-rays and miners with simple pneumoconiosis,
had the same or slightly better life expectancy as found in the general popu-
lation of U.S. males. Only those men with complicated pneumoconiosis had a
reduced life expectancy.
In another study, Dr. Higgins and his associates were able to compare miners

and former miners from five communities in northern West Virginia with
non-miners of the same ages living in these communities. They used the forced
expiratory volumes in one-second to assess the functional status of these
subjects. They found that there were no differences between the miners and
ex-miners and the non-miners from the same community for those miners who
had less than 30 years of underground exposure. .
Thus, the preponderance of medical evidence does not support the pre-

sumption that because a man has worked for twenty-five years or more in an
underground coal mine that he should necessarily be totally disabled due to
pneumoconiosis or that his death should have occurred as a result of such
pneumoconiosis unless the individual has radiographic evidence of the com-
plicated form of the disease. In fact, even after men have worked for more than
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thirty-five years underground, It is only possible by the use of large scaleepidemiological studies and sophisticated measurements to show that minimalimpairments of lung function occur which can be attributed to the undergroundexposure. Furthermore, the changes in pulmonary function that can be docu-mented among miners with negative chest radiographs and those with simplepneumoconiosis who have worked for thirty-five years or more undergroundare generally slight and not of such a magnitude as to be totally disabling tothe individual. The assumption that the employment for thirty-five years ormore in an underground mine necessarily results in total disability due topneumoconiosis is not supported by the medical evidence to date.
Finally, the reliance upon a negative result of a blood gas study to excludedisability is unwise. This would tend to exclude the man who has moderatelysevere obstructive impairment of his ventilatory capacity but who maintainsrelatively normal arterial blood gases; such a situation occurs rather fre-quently in emphysema. On the other hand heavy cigarette smokers with

chronic bronchitis and, particularly if they are obese as well, will often
demonstrate abnormal arterial blood gases at rest particularly if the subjectis lying down at the time the sample is obtained.
Thank you for your attention.
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[Whereupon, at 12:15 the subcommittee recessed to reconvene at
1 p.m.]

AFTERNOON SESSION

Mr. DENT. The subcommittee will come to order.
It appears we may be voting very shortly but we will proceed as

long as we can. We will hear the witness listed.At this time I will call Dr. Robert Mitchell of the Veterans
Administration Hospital in Denver.
Dr. Mitchell is not here. All right, we will call Dr. Dan Fine of

the New Kensington Miners Clinic.

STATEMENT OF DR. DAN FINE, NEW KENSINGTON
MINERS CLINIC

Dr. FINE. Mr. Chairman, members of the committee, I would like
to thank you for the opportunity of testifying here today.
I would like to read my statement and take the liberty of a few

interpolations as we proceed.

A
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The following resume is presented primarily to define the outlook
which underlies the testimony which I shall present, an outlook
molded by scientific education interwoven with years of experience
•providing primary care to coal miners.
I received an M.D. degree from the Yale University School of

Medicine and post-graduate training in internal medicine at teaching
hospitals of Harvard Medical School and New York Down State
Medical School. I was certified as a specialist in internal medicine
by the American Board of Internal Medicine in 1957 and recertified
in 1974. From 1957 until the present time I have been practicing
internal medicine in the Allegheny-Kiski 17-alley, a bituminous coal
mining area.
The sum of my training- and experience has imbued me with an

abiding commitment to the application of the scientific method to
medical practice, while at the same time it has convinced me that
precise scientific concepts and measurements cannot be yet fully
employed to evaluate such things as the ability of the individual to
function as a whole person over a period of time.
In the course of practice caring for coal miners for almost two

decades, I have become familiar with the dust conditions in our local
coal mines and I have followed the health status and occupational
career of many miners over extended periods of time.
I have seen miners without pneumoconiosis and have examined

the X-rays and lung function tests of hundreds of miners who
developed evidence of pneumoconiosis and disability. These exper-
iences indicate that coal mining remains a difficult and dangerous
occupation and that there are few easy or safe jobs in the coafmine.
Dust levels remain high with increased mechanization, even with

the application of ventilation and water at the site of dust produc-
tion. We continue to see pneumoconiosis developing in young miners
in a relatively short span of time.
I would like to comment there although I understand the legisla-

tion has been implemented over the last 4 or 5 years, we have seen
people who have worked in the mines only the past 4 or 5 years who
have X-ray evidence of pneumoconiosis in that short span of time.
I think, as was mentioned by the chairman before and by others,

the crucial question is really more to what extent is the person dis-
turbed or disabled by their difficulty, not how long they lived.
An honest determination of disability from coal worker's pneu-

moconiosis, as with any disabling determination, remains a most
difficult task for an examining physician. Pulmonary function is a
process of great complexity and its interaction with the other pro-
cesses of the human body is also complicated.
The physical and psychological reactions to injury in this vital

organ system are highly variable and depend upon a large number
of factors, so that the individual's response in terms of the capacity
to work in a given job becomes even more difficult to assess.
The basic physical condition of the patient, the threshold of pain

and suffering, the presence of other physical or Psychological prob-
lems, attitudes toward work and towards oneself, attitudes towards
illness, feelings about coal mining-and cultural factors, to list only
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a few examples, all determine whether a given miner with a given
degree of coal worker's pneumoconiosis will or will not be able to
continue working in the mine. At best, a single test or diagnostic
procedure can do no more than to quantitate the particular para-
meter of lung function which it is designed to measure.
To affirm that any single test, or even combination of tests can by

themselves accurately define the relationship between a given lung
disorder and the ability of a miner to work suggests a gross mis-
conception of the process of disability, a mesmerization by numbers
and technology, and finally a delusional acceptance of pseudo-science,
rather than true science.
If I understand Dr. Lapp correctly, I would agree completely

there is a wide and a poorly understood or not understood relation-
ship between functions as measured by a given test and disability.
Of central relevance to the disability phenomenon is the ubiquitous

presence of coal and other mineral dust in the environment and in the
body of coal miners. Health professionals are aware of its presence
through examination of chest X-rays and of lung tissue obtained
post mortem.
Let me say what I think is common knowledge, although I didn't

hear it referred to this morning, that there certainly are situations
where the X-ray is read as being negative for pneumoconiosis where
•examination of the tissue at post mortem shows evidence of pneumo-
coniosis. It may make perfectly good sense, X-ray, yes; pneumoco-
niosis, yes, but the presence of pneumoconiosis on the X-ray means
the opinion there is not any dust deposit in the tissue is an erroneous
conclusion and it does not bear out the facts.
Mr. DENT. The Surgeon General of the United States agrees with

you.
Dr. FINE. But of greater importance to the disability question is

-the fact that coal miners know that they are covered by dust and that
they inhale dust daily in the coal mines. Sophisticated miners of the
1970's know that large quantities of these foreign substances become
a permanent inhabitant of their lungs.

Miners know, as no test need confirm, the fatigue, shortness of
breath, aching in the chest, and chronic cough, and other symptoms
which are so often associated with labor in the coal mine.
There is no language in the lexicon of pulmonary physiology that

can convince miners that this life-long infiltration of their lungs
with such a foreign material is n ot a permanent burden and is not
the cause, in part at least, of the symptoms which make them unable
to continue to work in the mine.

Unless we are totally insulated by the walls of our academic and
professional institutions or by the corridors of Congress, those of
-us who provide medical care to coal miners on a day to day basis
and those who address themselves to the occupational problems of
coal miners—such as you gentlemen—cannot fail to recognize and
understand that this presence of pneumoconiosis itself, perceived as
a foreign invader, is for the miners a permanent burden which does
contribute to disability.
While there is no doubt that coal dust deposition does produce

disease, so little is known of the exact manner by which this produces
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the symptoms of disease in the miner, that it would be supreme
arrogance for policymakers in Congress, for pulmonary physiolo-
-gists or for practicing physicians to blandly assume that coal dust
and silica dust in the lungs of miners are really just innocent by-
standers or to presume that there is a test available which can
.measure the relationship between inhalation of these foreign sub-
stances and symptoms or between such symptoms and disability.

I think everybody knows in our areas, in medical circles until 20
-or 30 years ago it was an accepted fact that coal dust is harmless
-and miners don't have problems with that. There was a study spon-
sored by U.S. Steel that proved that point. The histories of the
putative harmlessness of coal dust of the assumed benignity of vinyl
chloride and of the unprotected exposure to asbestos are too recent
to let us forget. The body of the patient or victim has often been
-wiser than the doctor.
The present assumption that specific quantitative tests can be used

to measure disability produced by dust deposition places the con-
scientious medical examiner in an impossible dilemma. Not infre-
quently patients with coal worker's pneumoconiosis associated with
a profusion of nodules througout both lung fields, wth marked
-weakness and shortness of breath with exertion, but with pulmonary
function tests which exceed the numbers prescribed by law, are told
they have "no real problem" Since their numbers are too high and
They are in fact not disabled by the legal definition.
Such situations may not disturb the respiratory physiologist or

the lawmaker, but they are unnerving, at the very least, to the exami-
ning physician who knows from examinations over an extended
period of time that the miner can no longer continue in his occupa-
tion because of occupational lung disease. We see many such miners
in our practice who are disabled by pneumoconiosis, but who cannot
be qualified as such under the present law.
Two recommendations emerge from these observations. Firstly, if

the law is to require that disability determination and benefits be
based upon a person-by-person evaluation, such disability determi-
-nation should be developed from a total evaluation, including not
only the determination of certain parameters of pulmonary function,
-but also, and of greater importance, a full assessment of the ability
of the individual miner to continue to function in the occupational
role of miner, conducted by physicians who are familiar with the
patient over a period of time.
Secondly, bearing in mind the unlikelihood of establishing a

meaningful objective quantifiable test of disability, recognizing the
progressive and almost inevitable exposure of coal miners to dust
inhalation over a period of years, and maybe I am less optimistic
than others in this respect, and accepting the reasonable presumption
that deposition of coal and silica and other .minerals in the lungs is
a deleterious body burden, it would seem eminently fair and humane
to recognize as a matter of law that the Passage of a given number
of years as a coal miTlAr is, in and of itself, reasonable evidence of a
substantial burden of lung damage from coal mining and to compen-
sate the miner accordingly.
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Such a law would be simple to administrate, would save Govern-
ment funds and the efforts of administrators, medical examiners,
and miners. I have no idea what the feelings are but it is obvious a
lot of people are spending a lot of time and an awful lot of money
is being spent now trying to make a pontifical judgment on a number
of miners. It is a very difficult task. I want to emphaize that the
present law was a tremendous advance but there is a huge effort
which would be saved by some kind of a statutory definition of
presumption of time spent in the mine.
Most importantly, it would recognize that coal mining practiced

under present conditions produces continued exposure to dust inha-
lation and deposition which is cumulative, permanent and poten-
tially injurious to the miner and by compensating for this exposure
would guess you could walk into a room and very easily pick out the
hazard. Such legislation would declare that we place at least as much
value on human lives as we place on profit and a continuing source
of cheap fuel.
Thank you, Mr. Chairman.
Mr. DENT. Thank you, Dr. Fine. I am a little more heartened now

in our efforts to continue to advocate what we think is a very impor-
tant piece of legislation with equity, fairness, and humaneness.
There is no question the doctors I have talked to—you of course

know many of them personally—in our area have a different view of
pneumoconiosis and black lung than doctors who are not in almost
constant association with miners and their families, their working
conditions, the areas they live in and everything else.
I think you were here when I said if I were to make a guess I

would guess you could walk into a room and very easily pick out the
black lung victims.
The situation is exactly as you have put it. The other doctors

almost convinced me this morning there is no way they can test and
come up with an absolute answer at any given age or any given
stage that this is a completely crippling disease. Then if that is
true, then they can't prove it isn't a crippling disease. They can't
prove it is and they can't prove it isn't.
So we have to take the view as you have expressed it in your

testimony, in your summation and I believe that has been probably
the determining factor in the Congress in most of the minds of the
Members of Congress that voted for the original bill.
As you know, when we started to develop this legislation—I guess

now its about a period of 10 years—there was no book of know-
ledge, no set of any kind of statistics one way or the other. I asked
the Social Security Adminstration and the Public Health Service
if they could give me any estimate—of course we asked the Bureau
of Mines, too, because they were in daily contact—I asked for an
estimate of the number of persons to be affected by this legislation,
and an estimate of total cost.
Congressman Daniels also reonested the same information from

the same sources. I received the first answer and it was $40 million.
A eouroe of weeks later Congressman Daniels received an estimate of
$60 million.

•
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When we went over to Great Britain and Wales and started
looking at the records of the British who have kept absolute records
for many years—X-rays from different periods, different conditions,
different mines, etcetera—I came back pretty well convinced it was
going to be a lot more money. But I could not, in answer to a
question on the floor, give them anything except the figures I got
from the agencies.
It reached a billion dollars very quickly and I have been con-

demned ever since because they say: "You fooled Congress by setting
your estimate way below the actual figures." They knew where I got
my figures. I told them then I was sorry. But if they had considered
the legislation solely on what it was going to cost and we would
have had the truth and it would have been a billion or more dollars
a year, then they would have voted against the legislation.
I said that wasn't the purpose of the legislation at all, whatever

the cost. I said in time we would place the burden of carrying this
legislation on the shoulders of those we could trace to be the respon-
sible employer. The only reason the taxpayer is paying for it is
there was no way to nail down the responsible employers.
, Now the coal industry as such, outside of a few organizations,
has conferred with us. They recognize their responsibility and feel
by making it a common pool we could cover the whole industry.
They, I believe, are ready to accept the responsibility for this and
any other determination we may make, whether it is more strict or
more lenient with respect to qualifying records and qualifying exam-
inations.
I believe that your type of testimony, based upon practically a

lifetime association in our area with the problem, certainly ought
to be considered seriously by every member of this committee and
the Congress of the United States.

I want to thank you very much for coming down this morning
and for your very frank testimony.
Congressman Cornell?
Mr. CORNELL. Very hurriedly, would you care to indicate as you

mentioned that you think a certain number of years could be a
presumption of the disability automatically. Would you care to
indicate how many years?
Dr. FINE. I really could not give any kind of a precise recommen-

dation in that respect. I would only suggest that it would seem to
me as a matter of public policy and from simple logic—I have no
expertise in the matter, I talk as a citizen—that it would be better
to err on the side of a short span of years than on the side of a
long span of years.

It seems to me that if our optimism, which has been expressed
today, that there is no dust in the mines any more is true, then
the legislation could be repealed. On the other hand, I don't believe
that that assumption that the mines are clean today is true because
I hear too many—I don't know particle size, I haven't heard dust
study figures made on the face of the mines that my patients work
in—but I hear too many stories of production requirements, the
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question of whether a particular piece of equipment in the roof
bolting setup is vacuuming out the dust or not.
There are too many breakdowns in this area for me to be con-

vinced the mines are clean today. I think setting the span of time
on the short side rather than the long side ought to produce a
tremendous incentive to everybody to really implement the dust
requirements that are in the law.
• Without that, frankly, the history has been a dismal one in the
industry generally in implementing a lot of occupational disease
and protection laws. There has been good legislation but it often
has not been implemented,
As I said, I am skeptical it is being implemented across the board'

and I think a piece of legislation like this one, like H.R. 7 and 8,
is excellent. It is in the right direction and I would urge that you-
make the period short and we will be sure the mines are cleaned up.
Mr. CORNELL. Thank you.
Mr. DENT. I appreciate your testimony. We have a vote and wilr

have to go.
Thank you very kindly. Since the other witnesses did not get

here we will adjourn the meeting and meet again next Thursday.
[Whereupon, at 1:32 p.m. the subcommittee recessed to reconvene-

as stated above.]
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BLACK LUNG BENEFITS REFORM ACT OF 1975

THURSDAY, MARCH 6, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS,

OF THE COMMITTEE ON EDUCATION AND LABOR,
Washington, D.C.

The subcommittee met, pursuant to recess, at 10:05 a.m., in roonb
2261, Rayburn House Office Building, Hon. John H. Dent (chairman_
of the subcommittee) presiding.
Members present: Representatives Dent, Perkins, Simon, Miller,.

Erlenborn and Goodling.
Mr. DENT. The committee will come to order.
I have been anticipating and looking forward to this testimony'

for some time now, but I believe events have occurred during the.
past several weeks which will make it less than meaningful.
This subcommittee was in a position to report remedial black

lung legislation late last year. We deliberately allowed that oppor-
tunity to pass unfulfilled after a series of conversations with Labor
Department officials led us to believe our concept of a coal industry
insurance pool was both viable and laudatory. We were asked to,
forego that consideration in order that the Department might assist
us in drafting the trust fund provision and advise us with respect
to refining it. We agreed to a public hearing immediately after the,
94th Congress convened to provide the Department the proper forum
for urging its refinements and fundamental support.
That hearing was finally set for last week.
We were then asked by the Labor Department for more time, an&

I confess I should have become suspicious at that point. But we,
cooperated, and scheduled that hearing for today. We were assured,
all along the way, that the trust fund concept was to be unequivocally'
endorsed.
Last week, we were advised that one of those "meetings before,

the meeting" had occurred, and that there was considerable pressure
on those responsible for writing the statement to neutralize support'
for the fund. An appropriate rewriting took place, and the testi-
mony assumed a posture of neutrality instead of outright endorse-
ment.
On Tuesday of this week, we got another tip—a tip we have

since verified. And it now appears that external pressures prevailed
upon the Department to alter its testimony even further. And appar-
ently, the trust fund concept, which you studied and rationalized
and agreed with, has obviously tramped on some very sensitive'
toes, and is to be discarded by you—not because you disagree withi
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it, but because someone in higher authority has dictated that policy
to you.
I regret our Government remains subject to this kind of behavior,

where answers are not provided on the basis of compelling honesty,
but rather to conform to a predetermined policy. I also regret and
resent that this subcommittee's patience and cooperation have been
abused. We have to work together because of our coordinate respon-
sibility to the American trust, and this episode does not leave us
with a very pleasant taste.
Thank you, gentlemen, for being here this morning.
The first witness this morning is Bernard DeLury, the Assistant

Secretary of Labor. He is here to testify, I believe, on behalf of the
Department to place its position before this committee on the new
black lung amendments that we have in this legislation.
It is good to have you here, Bernard. You may proceed in any

fashion you wish.

STATEMENT OF BERNARD E. DeLURY, ASSISTANT SECRETARY OF
LABOR, ACCOMPANIED BY WILLIAM J. KILBERG, SOLICITOR OF
LABOR; MS. NANCY SNYDER, ASSOCIATE DIRECTOR FOR COAL
MINE WORKERS' COMPENSATION; AND MARK SOLOVIONS, ASSIST-
ANT COUNSEL

Mr. DELuity. Yes, sir. I have a statement I would like to read.
Mr. Chairman and members of the subcommittee: We appreciate

this opportunity to present the views of the Department of Labor
on H.R. 8, the Black Lung Benefits Reform Act of 1975. Accom-
panying me today are Mr. William J. Kilberg, Solicitor of Labor
Ms. Nancy Snyder, Associate Director for Coal Mine Workers' Com-
pensation; and Mr. Mark Solomons, Assistant Counsel.
The black lung benefits program commenced in 1969, with the

enactment of title IV of the Federal Coal Mine Health and Safety
Act. The 1969 act, as amended in 1972, represents a significant Fed-
eral initiative into the area of compensation for work-related dis-
ability, and as you may recall, the administration opposed enactment
of the legislation on the grounds that it was a significant intrusion
into the traditional role of the States in workers' compensation.
H.R. 8, and related bills, would make further substantial changes
in the present program.
The most significant feature of H.R. 8 is the provision establishing

a trust fund, financed largely by yearly assessment upon coal mine
operators, which will provide payment of benefits to the victims
of black lung.
In addition, the bill would extend black lung benefits coverage

to employment in coke oven areas where the level of coal dust is
substantially similar to that prevailing in the atmosphere of under-
ground coal mines.
The bill also establishes two new presumptions: One, a presump-

tion of total disability or death from pneumoconiosis for certain
miners employed 25 years, with the presumption being rebuttable
only by the negative result of a blood-gas study.
Mr. ERLENBORN. Could I interrupt at that point?

•
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You say "certain miners". The bill, as a matter of fact, applies
to all miners with 25 years. Is that not true? Just for a matter of
accuracy, I think that the presumption is for all miners.
I wonder if you want to make that correction for accuracy.
Mr. DELURY. Thank you, Mr. Congressman.
Mr. ERLENBORN. Thank you.
Mr: DELITRY. And number two, an irrebuttable presumption of

disability or death from pneumoconiosis for miners employed 35
years.
Further, technical amendments in the bill would: One, limit the

present Federal obligation to subsidize attorney's fees in black lung
cases two, prohibit the denial of claims under part B solely on
the basis of current employment as a miner; three, restrict appeal
or review of decisions favorable to claimants under part B of title
IV; four, add a provision requiring HEW to actively seek and notify
potential part B claimants who did not previously file timely claims,
and for those claimants allowing the filing of claims within six
months of such notification by HEW; five, add medical benefits
provisions to be funded out of the trust fund; and six, limit offsets
under Part B to those State benefits paid "due to pneumoconiosis."
Before evaluating particular features of the bill, we would like to

share with you some general observations about our black lung
program. This will establish a common -frame of reference, from
which we can proceed to discuss the proposals of this bill.
We have furnished an outline of the basic claims process required

by statute and regulation, as an attachment to this testimony.
With respect to operations under this procedure, as of February

14, 1975, the Social Security Administration which accepts and
develops initial claims for the Department of Labor had notified us
of 59,300 filings. Of these, 54,350 had been forwarded to the Depart-
ment of Labor. We were able to make the initial determination in
33.9 percent of these filings. Of claims on which initial determina-
tions have been made medical evidence sustained approval of 21.9
percent and required denial of 78.1 percent.
We are currently unable to make a determination in 57.3 percent

of these filings pending completion of medical procedures and sub-
mission of medical evidence; 3.4 percent were awaiting nonmedical
evidence such as proof of coal mine employment; 5.4 percent were
pending final adjudication by the Social Security Administration—
these are claims filed with both agencies.
The problems contributing to delay are obvious. The array of

medical tests, administered to provide the miner with all relevant
evidence for entitlement to benefits, are time consuming. Physicians,
hospitals, clinics, and mobile units take months in compiling and
forwarding the essential medical evidence.
As necessary as these medical tests are to establish entitlement to

benefits, it must be recognized that they also contribute to delay.. No
amount of administrative urging can suddenly supply more diag-
nostic facilities or provide them with the staff support they need to
speed evidence to us. However, the substantially declining number
of new claims should considerably alleviate this problem.

52-185-75 9

1•111111.



124

We believe, however, that we are administering this legislation
in an efficient and humane manner. And, we continue to seek to
improve our performance. In efforts to streamline procedures, cut
time and improve quality control, the Department of Labor, has for
example:
(1) relieved the Social Security Administration of the responsi-

bility for scheduling medical diagnostic appointments;
(2) utilized additional form letters to increase typing produc-

tivity;
(3) hired temporary clerical staff and utilized overtime;
(4) analyzed a sample of 750 denials to determine the validity

of decisions;
(5) withheld payment to medical providers who have submitted

poor quality X-rays;
(6) refined our automated data processing system; and
(7) simplified self-insurance procedures.
In addition, we have disseminated information about the program

and operating procedures to miners and industry alike through
visits, briefings, public information—our film has been seen by
close to 40,000 persons in the key coal mine areas, Mr. Chairman, and
we have that film with us today if any members of the committee
would want to view it.
I have stated that of those claims reaching initial determination

status, over one-fifth have been approved. However, of those ap-
proved involving an operator 97 percent are being contested by coal
mine operators. This is another significant source of delay. In order
to avoid undue and continuing hardship on claimants in cases which
have been approved, we have also initiated payments on claims
which are being contested by coal operators.
We expect that the volume of litigation will diminish in a reason-

able period of time. A major source of litigation has been the coal
industry's resolve to fully test the constitutionality of each major
provision of the act. In almost every contested claim processed
thus far, either the constitutionality of one or more provisions of
the act or the Secretary's exercise of regulatory authority in imple-
menting the act, has been brougth into question.
In the National Independent Coal Operators Association v. Bren-

nan case, a number of the most important provisions of the act
have been declared constitutional. However, a three-judge court in
Kentucky, in the case of Turner Elkhorn Mining Co. v. Brennan,
et al., declared unconstitutional the irrebutable presumption of total
disability available in eases of complicated pneumoconiosis con-
tained in section 411(c) (3) of the act, and the so-called limitation on
the presentation of evidence contained in section 411 (c) (4) of the
act.
The decision of the Turner Elkhorn court case has been appealed

to the Supreme Court and we are hopeful that a final decision on
these matters will be forthcoming during this term. It is our belief
that once these major constitutional issues are resolved, there will
be a sizeable decrease in claims litigation.
Another major reason for the volume of litigation we are experi-

encina is the simple fact that the program is new and in certain
respects unique. Although there is some precedent for the "last
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employer" concept regarding occupational disease compensation, it
has not been generally applied in cases involving employment long
since terminated.
The definition of total disability contained in the act and the

enabling regulations focuses on the ability of a claimant to perform
work comparable to his previous coal mining work, rather than on
his ability to find any gainful employment. The volume of litigation
is also affected by some provisions in the act which are not common
to State workers' compensation laws, such as assessment of costs
and attorney's fees. In addition, there is controversy arising in con-
nection with the law's requirement that responsible operators pay
for all medical benefits related to the disease.
Each of these features were put into the act to end many of the

problems faced by black lung claimants under State compensation
laws, but are a source of concern to the coal industry and, as ex-
pected, generate litigation. Nevertheless, the problems which arise
in these areas are essentially legal problems and we hope will be
resolved in the foreseeable future.
Many cases do involve factual issues of claimant eligibility. But,

it is apparent .that a major source of many of the factual disputes
which have arisen is the uncertainty which the coal industry feels
concerning the legal principles and the application of those prin-
ciples to the facts of any given case. Once these principles are firmly
established by the courts, it is less likely that the industry will con-
tinue to incur the costs of the litigation of claims that they cannot
hope to win—especially in view of the fact that operators will have
to bear the full cost of each successful claimant's litigation expense,
in addition to their own litigation expenses.
The Department has been sympathetic to the difficulties faced by

claimants during this period of court tests. We have taken a number
of steps to minimize the impact of program litigation on individual
claimants, and are currently pursuing additional avenues to achieve
this end.
For example, no claimant who is administratively determined eligi-

ble for benefits is deprived of those benefits pending a coal operator's
formal litigation of his or her claim. The Department provides
these benefits includinc, medical benefits during the period of formal
litigation and then seeks reimbursement from the operator if he is
found liable.

Secondly, the Office of the Solicitor is providing assistance to
claimants and claimant's attorneys in the preparation and presen-
tation of the claimant's cases in formal proceedings. In order to
further minimize the personal involvement of individual miners in
litigation, we do not involve claimants in our disputes over the
identification and liability of any particular operator.
To diminish any economic incentive the coal industry may have

to contest claims, the Department is requesting- back benefits with a
realistic rate of interest.
When viewed in perspective, these efforts on the part .of the De-

partment, coupled with the anticipated decrease in litigation, will
result in an efficient claims adjudication process which should operate
to the satisfaction of claimants and the coal industry, alike. • .
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Turning to the legislation before you, the central feature of H.R. 8
and H.R. 3333 is the establishment of a trust fund. However, a,
trust fund, by itself, may not resolve the difficulties I have previ-
ously noted.

Clearly, the existence of a trust fund will not encourage physi-
cians to expedite the handling of a claimant's medical evidence.
Furthermore, a trust fund may not necessarily decrease litigation.
H.R. 8 is silent on adjudication procedures. In addition, H.R. 3333,

while it provides procedures for the adjudication of claims, does
not directly address the issue of the extent to which an individual
coal mine operator, or the coal mine industry, may participate in
the claim adjudication process. Under the present proposed legisla-
tion, the coal industry's liability will be determined each year, on
the basis of claims experience, and there is no way we can predict
the level of litigation which would result from an indirect, as op-
posed to the present direct, assessment of liability.
However, we can predict that any new system which levies costs

will be challenged in court, and delays may result.
Furthermore, the method of financing the fund in H.R. 8 is a

flat per-ton assessment. A tonnage assessment bears little or no
relation to the employers' risk or incidence of employee disability
arising out of his business. It distributes costs unevenly between
mechanized production and labor-intensive production of coal with-
out regard to the possibility of efforts of labor-intensive procedures
to protect the health and safety of their workers.
We believe that additional study of its effects on employer incen-

tives to provide safe and healthful working conditions is warranted
before moving further away from basic principles of workers' com-
pensation.
We do not view the trust fund as an easy solution to the problems

of the black lung program as we see them. The extent to which a
trust fund approach may be useful in dealing generally with the
problem of occupational disease is a matter which should be given
further consideration. In this regard, we would note that the Work-
ers' Compensation Task Force is studying the whole area of occu-
pational disease and various means for dealing with it.
We believe that we should consider the trust fund approach in

perspective. Adherence to the standards set forth in the Coal Mine
Health and Safety Act should lead to a decline in the incidence of
black lung; the number of black lung claims is likewise projected
to substantially diminish.

Black lung is only one of many occupational diseases. As I noted
a moment ago, there is a task force working on the larger problem
of reform of workers' compensation. Concentrated efforts are being
made to encourage the States to improve their compensation systems;
among the goals which the administration proposes for the States
to meet is the complete coverage of occupational disease. The de-
tection, prevention, and compensation of occupational disease is one
of the most complex problems facing our society.
As we have indicated, the approach taken in H.R. 8 and H.R. 3333

presents many difficulties. Any legislation in this area could serve
as a precedent for dealing with the entire area of occupational dis-

".11.
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eases. We believe that further consideration is necessary in arriving
at viable approaches to the problems of compensation for occupa-
tional disease.

Accordingly, we feel that the piecemeal approach taken in these
bills is not useful and that these problems should be considered
systematically and comprehensively.
In addition to the trust fund, we would like to address other

features of H.R. 8 and H.R. 3333.
First, the extension to coke oven area employees made by H.R. 8.

It is our understanding that the main problem in coke oven areas
is gaseous emissions, rather than coal dust. We are sympathetic to
the general problem of health conditions in coke oven areas. How-
ever, we do not believe that it is appropriate to establish, piecemeal,
an extension to another category of workers, especially when it is
by no means certain that there is an exposure to harmful coal dust
levels among those workers.
Second, the proposed new presumptions created by H.R. 8 and

H.R. 3333. Under H.R. 3333, if a miner was employed for 15 years
or more in coal mines, there shall be an irrebuttable presumption
that he is totally disabled due to black lung, or was, at the time
of his death, totally disabled by that disease.
Under H.R. 8, if a miner was employed for 25 years in the mines,

there shall be a presumption of disability from black lung, rebuttable
only by a blood-gas test; also under H.R. 8, if a miner was employed
for 35 years, there shall be an irrebuttable presumption of disability
from black lung.
On the basis of medical information available to us, we are unable

to conclude that impairment of pulmonary function, of sufficient
levels to substantiate total disability, can always be related to 15 or
more years of coal mine employment. Similarly, it is questionable
whether the proposed 25- and 35-year presumptions reflect a medi-
cally supportable premise.
In light of projections of a substantially declining number of

claims in the next few years—from 32,000 in fiscal 1975, to half again.
in 1976 and yet half again in 1977, and then leveling to approxi-
mately 5,000 in 1981—and given the questionable medical validity of
these proposed presumptions, we think it is unwise to enact such
provisions.
Third, H.R. 3333 provisions relating to a permanent black lung

program in the Department of Labor. We believe that these provi-
sions may be premature, in view of ongoing study of the larger prob-
lems of workers' compensation and occupational disease, and the
larger solutions which may be developing in the foreseeable future.
Fourth, H.R. 3333 provides that the Department must reach a

determination on any given case within 60 days from the date on
which the claimant's application for benefits is completed. As we
have already indicated, delays in administrative determinations are
generally the result of inadequate and overloaded medical facilities.
While we recognize the need for the speedy adjudication of claims
and have given claimants and employers alike the right to an ex-
pedited hearing in current regulations, it does not appear that the
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00-day mandate contained .in the proposed bill will adequately serve
to remedy. the basic causes of delay. .
In conclusion, Mr. Chairman, let me stress that the Department

of Labor shares your concern for the many issues and questions which
give rise to the presently 'proposed legislation. However, for. the
reasons already discussed, we regret that we oppose the. enactment
.of these bills. •
I appreciate the opportunity tO, appear 'before you today and. to

;work 'with you in the fhture, sir, and we 'would be happy at this time
to answer any .questions•that you may have. .
Mr. DENT. Mr. DeLury, .you are speaking for, the Department and

these are the Department's views?
Mr. DELtraY. Yes, sir. .
Mr. DENT. This 'committee has been under a lot of pressure, very

heavy, pressure, from Members of the Congress who have the victims
of black lung in their area, extremely heavy pressure from the United
'Mine Workers 'of America, an.df while we have been able to maintain a
working relationship with them thus far, I don't know how we'. will
.continue that relationship if the present position of. the Department
now prevails.
We started serious work on this legislation in 1973. We had a bill

ready for House consideration in October.of last year and it was only
because of a very close and trusting relationship between the Depart-
ment of Labor and ourSelves, that we withstood the pressures from
Members of Congress, families, of miners miners, and the organiza-
tion that represents them in the coal field, to report 2 billS from the
committee last year.
. Basically, I am at a loss at this 'point to understand why, if this
.committee

' 
in cooperation with the industry association, miners, and

the Labor Department, has worked out a reasonable agreement where
the industry will aecept the responsibility, we now are confronted
with a reversed position by the Department- of Labor: Everyone in-

.volved with,this prograM is patently aware of how much the general
-public has paid into this fund because of the inaccuracy:. of records
and in some places the absence of records needed to identify the last
'responsible operator.

After a great deal of work on the part' of the staff searching for
some kind of a vehicle that would expedite the remainina.cases look-
-inglOward 1981 as a termination 'of all claims, we asked.' the various
departments to give us estimates of what they believed the liability
would. be by 1981.
The last figures and the ones we had to use came from a witness

speaking for the Department. I will just read two lines: We estimate,
they said at that time, the total amount of Department of Labor
benefits payable through 1981 will be approximately $500 million.
-While initial projections at forecasting were 80 :percent responsible
.operator identification, recent trends are significantly below this
figure. From the last figures we received there is about a 50 percent
success rate in identifying responsible operators. -
Now the other 50 percent are out in limbo. The Department can't

find a responsible operator to pick up the claim so the benefits have
been paid by the Federal Government.
Our estimate with as many figures as we have to work with would

be about $800 million or the total responsibility. This information

a.
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has been given in as fair a manner as we can to those who would
assume the responsibility. We all know the 50 States will not assume
responsibility because of the 50 States there are only about 7 that can
be classified as coal mining States.
I don't conceive that such States as Arizona

' 
or Florida, will pass

legislation to accept the responsibility for black lung claims of miners
within their jurisdictions. So we had to search for an alternative
method for paying these residual claims and the only answer we could
come up with was a common fund. That is what we are .doing in pen-
sion legislation. If we hadn't done that in the pension reform legisla-
tion, hundreds of thousands of the men and women would have arrived
at their pension entitlement dates and not received a cent as has been
the past history of the private pension system.
Now, because of State abrogation and the paucity of last respon-

sible operators the Government will have to pick up these claims.
We felt that the Government as such representing the public had
paid enough, and it is over $3 billion already. It is well past the time
for the industry, as a whole, to accept responsibility for new claims.
-We believe that the safeguards in the law on respirable dust levels,
have given us a fair amount of confidence that there isn't going to
be too much of an increase in the number of claims.
I see no reason in the world for the Department objecting to trans-

ferring this $800 million cost to the coal operators who in the main,
are willing to accept it. We know those few operators who don't sup-
port the fund concept.
The independent miners, one of the groups which has traditionally

opposed coal mine health and safety legislation, have come in and
said, "We will be glad to participate in a common pool and we want
you now to get the departments to pay these coal miners that have
claims in, and we want you above all to pay the widows."
As far as the larger mines, the so-called high-production mines,

I have their agreement to a fund. We find the new operating companies
'who have no past history in the coal industry, are the ones that are
fighting this proposal.
I do not believe that is fair to continue burdening the taxpayers,

and I think we have been generous enough to the coal industry over
the years that they would be very short-sighted not to accept this
small portion of the terrible cost of this disease.
Your arguments about the various tests and so on are arguments

that we can discuss across the table as we always have in conference.
We are willing to, operate on the basis of getting a common front
because I am very much desirous of taking care of some people. But
study will only cause more funerals before the date of final adjudica-
tion of their cases.
Does anyone in the Department have any idea how many have died

while awaiting final adjudication of their claims? They are a dimin-
ishing claim on the Government and they are, I believe, dying faster
than new ones are coming in.
We had one particular example of this that may be illustrative of

what I am talking about. We have the anthracite coal mine pension
plan which has been bankrupt for a lot of years because they have
15.000-plus pensioners receiving the magnificent sum of $30 a month,
and we only have about 300,000 workers in the anthracite field. But
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the other workers in America joined hands and accepted the responsi-
bility, and the employers did too, of putting that particular pension
fund in a special category to try to save it.
The facts are that claimants are dying at a rate of 125 a month.
Chairman PERKINS. Let me say to the gentleman I am very confi-

dent your figures are way low.
Mr. DENT. I am only talking about the anthracite miners. I am

not talking about the general field of employment in the mines.
The question just resolves itself down to this: Do we pay the money

out of the taxpayers' pockets? Do we pay it out of the operators'
pockets? Or do we just say to the rest of these miners and their
widows that if you weren't lucky enough to have been processed
before now, you are just not going to get paid because delay, as I
said, is just another funeral?
Now, I don't know what caused the change in the Department's

position, and I have the evidence of the reversal before me. I don't want
to read it into the record and didn't intend to put it in the record,
but if I have to, I will. I don't know whose toes were stepped on;
I don't know who knocked the door down, but this is not what we
were led to believe to be the position of the Department.
In fact, in all our discussions with Departmental officials, the only

argument that we received was a question as to whether to assess the
payments on a per tonnage basis or on a payroll basis. So far as the
fund concept was concerned, the Department never once questioned
the efficacy of the proposal. I am disappointed. But I assure you that
we will still try to cooperate if there is anything that the Depart-
ment feels it can add to this legislative attempt. I only had this
brought to my attention within the last 24 hours.
I don't, of course, blame the spokesman for the Department. If I

was in his position, I would probably put before the committee any
statement the Department had approved.
I appreciate your coming here and I fully understand why the

Department has made another decision. I hope it is not their final
decision.
Mr. Erlenborn.
Mr. ERLENBORN. Thank you, Mr. Chairman.
In following the spirit the chairman has set here, I guess I will

make a little speech instead of asking questions.
First of all, I long ago became concerned about the burden on the

Federal Treasury of these black lung claims, the burden put on the
Federal Treasury for only one class of workers' compensation, all
other workers' compensation being treated differently. I seriously
considered for a period of time about the idea of using some sort of
tax to put the burden on the industry, rather than the Federal Treas-
ury. In my many contacts with the Department of Labor and others
in the administration over the past year or year and a half, I have
found consistent opposition to the idea of using some sort of a tax
or severence tax or tax on payroll.
So the impression the chairman has received in his contacts with

the Department is a different impression than that which I have
received.

'WV
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I think it is also important to note that those who are sponsors of
the proposal before us and who are attacking the present law, are
the architects who fashioned and the craftsmen who put together
that law.
So those who are attacking the present system are the ones who

fashioned it back in 1969.
We had a unique situation, with old claims of occupational disease

that occurred through long exposure and we couldn't identify the
responsible operator. Therefore, there was going to be a one-shot deal.
We were going to pick up these claims, make them the responsibility
of taxpayers generally, and then see that the States took over their
responsibility under workers' compensation.
It seems as though that idea has now been abandoned and what

was predictable and predicted by many in 1969 is now happening,
that is, the attempt to divorce this one class of workers' occupational
disease or workers' compensation from the whole of the system and
to make it a continuing separate responsibility under a separate law.
I think that you have made a valid point in your testimony that this
should be considered as part of the overall problem of workers' com-
pensation and compensation for industrial disease.
If we don't do that then I believe there is a real question as to

equity.
The point was made by one of the medical witnesses the other day

that equity demands equal compensation for equal disability. That
would seem to be obvious on its face. If someone is totally disabled
as a result of having his back broken in an industrial accident he
ought to receive an equal amount of pay as someone who is totally
disabled because of having incurred pneumonoconiosis.
If we continue this as a separate program there will not be the

simple equity of equal compensation for equal disability. Besides
that, in my opinion it will set a bad precedent for the direction that
workers' compensation and compensation for industrial disease may
take in these other areas.
Now, as to the estimates of the Department of Labor, I will tell

you very frankly I put very little confidence in your estimates or
those of Social Security. I don't say that critically, but I remember
estimates were made of the possible cost of medicare. Those that came
up with the most horrendous estimates proved to be way under the
actual cost. The track record in pneumonoconiosis is no better. When
this committee, back in 1969, was considering the possible cost of
pneumonoconiosis compensation the Department of Health, Educa-
tion, and Welfare and the Social Security Administration made some
fantastic estimates that it might cost $250 million or $300 million,
maybe even $400 million a year. They were laughed at by members
of this committee.
On the floor it was stated that if we gave compensation to every

possible claimant and a fur coat to the widow of every deceased coal
miner, it couldn't cost more than $40 million or $50 million a year.
As we know now, it now costs almost $1 billion a year. So I put very
little faith in your estimates, not because you haven't tried, but your
track record is bad.
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One last observation. I think it was interesting that the chairman
mentioned the anthracite miners' pension fund in the context that the
employers other employers outside of the coal industry, willingly
took on this burden of saving that fund. That is not my understand-
ing, having worked on that bill.
There were no hearings on that question; there was no testimony

before the committees in the House or the Senate as to whether the
employers would be willing to take on this burden. As a matter of
fact, the employers are generally opposed to the concept of pension
insurance basically.
Mr. DENT. That is right.
Mr. ERLENBORN. Neither the House or Senate bill had any special

provisions for the anthracite, coal miners but this was another time—
it is not unusual—but another time when the special interest was
written in in the conference Committee. Of course, then the House
and Senate were faced with the proposition of accepting. the whole
complicated bill, including this, or rejecting the whole. I really don't
think that this is a good example of how employers have agreed to
take on a burden of seeing that coal miners are compensated.
There is so far before this subcommittee—it may come yet—no

testimony that the coal industry operators generally look with favor
on a special occupational disease compensation paid for solely by the
coal mine operators.
Now, as I say, the chairman may have worked that out with a

majority of the coal mine operators, but I wait to hear this testimony.
Anyway, I want to thank you for your testimony. I would in a
critical way—I now admit that this is critical—say that you have
told us why you oppose these bills and I pretty generally agree with
you, but you have not come up today with some positive suggestions
as to what we can do. Maybe you are not yet prepared, but hope
you soon will be.
You have said what you intend to do from an administrative stand-

point to 'see that the claims are handled more expeditiously. That is
fine. I hope this works out. But I would hope you have some positive
suggestions. It might be to just continue the program as is. If so; I
hope that you would say that, but I think the committee deserves
from the Department some positive recommendations, even though I
concur wholeheartedly with your negative recommendations.
Thank you, Mr. Chairman.
Mr. DENT. Thank you, John.
Mr. Miller.
Mr. MILLER. No questions, Mr. Chairman.
Mr. DENT. Mr. Simon.
Mr. SIMON. Thank you, Mr. Chairman.
I am in another subcommittee meeting and I am going to have to

get back, but can you tell me—Tom Jones is a coal miner. He applies.
Tell me how you process this now?
Mr. DELITRY. This is Nancy Snyder who heads up our division of

coal mine mine workers compensation.
Ms. SNYDER. The process is described in the last 2 pages of the

testimony, but briefly, under an agreement with the Social Security
Administration to use its approximately 1,200 district offices through-
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out the United States, they graciously take and accept and develop
claims for us. They gather certain evidence, certain bulk evidence
and transmit the evidence and the application to 
Mr. SIMON. If I may interrupt, this is accumulated in the Balti-

more office of Social Security?
Ms. SNYDER. No, sir, in the district offices throughout the United

States.
Mr. SIMON. OK.
Ms. SNYDER. This comes into us in Washington, D.C., and we begin,

when all of the evidence is in, to make determinations. Now we have
more recently relieved the Social Security Administration of • the
rather arduous task of making medical appointments for the diagnos-
tic tests. We do that ourselves -when we are alerted by Social. Secur-
ity's computer that a claim has been filed somewhere in the Uflited
States.
Mr. SIMON. When you say "we," you are talking about 
Ms. SNYDER. The Department of Labor.
Mr. Simoiv. But what office, and located where?
Ms. SNYDER. The Division of Coal Mine Workers' Compensation,

Office of Workers' Compensation Program, Washington, D.C.
Mr. SIMON Where' is that located.?
Ms. SNYDER. 111 20th St. NW. -
Mr. SIMON. How many employees do you have there?
Ms. SNYDER. We have 41.
Mr. Simoi.r. And is this an adequate number—what I am really

trying to get to is the delay that I experience and coal miners ex-
perience in getting returns.
Mr. DELuRY. We have an adequate number right now. We have

been making some major improvements and have authorized some
temporary help and authorized overtime monies to cut back on some.
of our correspondence backlog.
In addition to that, the Department has turned over to the Employ-

ment Administration the ADP process.
Mr. SIMON. All right. In the last 6 months, let's say, or the last

year, what percentage of the coal miners who have applied are turned
down?
Ms. SNYDER. As of February 14,78.1 or approximately 80 percent

of those initial determinations have not been found initially eligible
for benefits.

Mr. SIMON. -You mean 20 percent are found initially eligible?
Ms. SNYDER. That is right, sir.
Mr. SIMON. When you say initially eligible, you mean they have

the 10 years?
Ms. SNYDER. No. Of course when the responsible coal mine oper-

ator can be identified, then, Of course, we have to notify that oper-
ator and he has the right to either contest or pay benefits and as we
indicated in our testimony, in 97 percent of those cases that we have
identified and notified the putative responsible operator are being
contested by the industry.
Mr. SIMON. And of those that are contested, what percent end up

being approved?
Ms. SNYDER. That is hard to say because they are all in the liti-

gation process right now.
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Mr. DELurty. Could the solicitor answer that?
Mr. SIMON. Sure.
Mr. KILBERG. We do begin to pay benefits out of the Federal

Treasury at such point as we make an initial determination that the
coal miner is eligible for benefits so that the litigation process, the
challenges that we are facing, do not delay the payment of benefits.
If we are successful in proving a claim against a coal mine operator,
we would then receive the amount so expended back from the
operator. That is, the operator will be required to pay back to us
that which we expended from the Federal Treasury with a reason-
able rate of interest.
Mr. SIMON. But what you are saying is that roughly 20 percent

of those who apply are determined to be eligible?
Mr. KILBERG. That is correct.
Mr. SI3ION. I have to say—and Congressman Perkins is in a

similar district—I have yet to meet that 20 percent that manages
to make it.

Chairman PERKINS. If you will question them a little further, you
will find out that that is not a true figure. You just go ahead and
question them.
Mr. SIMON. Well, my concern, frankly, is not only that 20-percent

figure, and I don't mean to be going over material that you have
already gone over, but not only that, but the process which forces,
for example, a coal miner or coal miner's widow comes to me today
and if it is a coal miner he is coughing badly, he is obviously in
bad shape, and yet he has been turned down and he says, "Do you
think I ought to appeal ?" and I say, "Absolutely."
Ms. SNYDER. Absolutely.
Mr. SIMON. Then he says to me, "Should I hire an attorney ?"

And under the conditions today I have to tell him, "I am afraid
you had better get an attorney," and really, something is wrong.
Mr. DENT. The attorney winds up with 30 percent of the award.
Mr. SIMON. That is exactly right, and something is wrong when

this coal miner who really needs that gets turned down.
Mr. DENT. Would you yield at that point?
Mr. SIMON. Yes, Mr. Chairman.
Mr. DENT. One of the reasons we include a provision in this leg-

islation limiting attorney fees is that we know personally, we know
from records, that the greatest beneficiaries under this act—in many
cases—are the attorneys. You know, it is not an unusual situation
to find one attorney making over a half a million dollars in 1 year.
Mr. KILBERG. I know there are a number of instances of that,

particularly in this area.
Mr. DENT. I know they come under the State.
Mr. KILBERG. But under part C of the law as it now stands,

attorneys' fees, when we are successful, must be paid by the coal
operators.
Mr. DENT. Why did you do that? Why did you change it that the

operator only pays under part C the attorney's fee?
That is what we are proposing in this legislation to guarantee that

someone is paid by the operators for his or her services as an
attorney, and that is all we are doing. More importantly, this leg-
islation is designed to assure that the disabled individual is com-

•
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pensated by the operator. If you can legally charge the operator for
the attorneys' fees, we can certainly put the cost of the compensa-
tion on the operators. At least that is my logic.
Mr. SIMON. Somehow our logic always sounds good to each one

of us.
One other question. I glanced through your statement very briefly.

You say:
On the basis of medical information available to us, we are unable to con-

clude that impairment of pulmonary function, of sufficient levels to substantiate
total disability, can always be related to 15 or more years of coal mine
employment."

Now, obviously, I am putting the emphasis on "always" here. I
would agree with you that it cannot always be related, but do you,
sir, come into contact directly with the coal miners? Do you?.
Mr. DELURY. I don't, myself. Ms. Snyder does.
Ms. SNYDER. Well, not direct contact. We don't actually examine

them ourselves. They are examined by either the physician of their
own choice or a physician or facility with whom we• have an agree-
ment.
Mr. SIMON. But do you talk to the coal miners?
Ms. SNYDER. Oh, yes. In fact, I like to believe that I have a very

close working relationship with the Black Lung Association and with
the United Mine Workers. I have attended many briefings in the
coalfield, meetings and so on.
Mr. DENT. Would you yield so I can verify that statement? You

also have a very close relationship with us. I hope I don't get you
fired.
Mr. SIMON. Then you have had the experience, ma'am, of talking

to people who have been turned down and you can see they ob-
viously are suffering real physical damage?
Ms. SNYDER. Yes, sir. But there are other upper respiratory con-

ditions other than coal workers' pneumoconiosis that have very
similar symptoms. Emphysema, for instance, is one. And it causes
death, too.
We have noted, if I may bring this into our discussion, many

conditions of lung cancer and we write back to the claimant that we
have discovered on his X-ray or in his medical file a condition that
he should go at once to his personal physician and have checked,
and we send another copy to his personal physician when we can
say, "We have discovered lung cancer."
So there are many other conditions that do have similar symptoms.
The interesting thing is we have often found two men working

side-by-side in the same mine under the same conditions and one may
have coal workers' pneumoconiosis and the other may be robust and
healthy. That is why we say it cannot always be equated
Mr. SIMON. I agree with you. The problem is that the witnesses

come up and, as I gather from your testimony or the testimony of
the group here, you point out that if we give benefits to someone we
may be giving benefits to someone who really doesn't deserve it.
Ms. SNYDER. That may be.
Mr. SIMON. And I acknowledge that.
The problem with the present act and the administration of the

present act iS that we are denying a great many people the benefit
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who really do deserve it, and anyone who is in a coal mine area
really has to acknowledge that.
Ms. SNYDER. But not as the act is presently written.
Mr. SIMON. OK.
Then the answer is we have to rewrite the act somehow.
Mr. KILBERG. What you really need is broader legislation to deal

with workers' compensation occupational disease. The question is to
• whether that ought to be done from the Federal or State level, and

. what the proper role of the Federal Government ought to be. That
is why we suggest that since there is• an administration-supported
task force which will be making a report to the President in January
1976 on the broader questions of workers' compensation, including
questions of workers' compensation for occupational disease, that that
is the context in which these larger questions ought to be addressed.
Mr. SIMON. Well, it is a matter of judgment at that point, but

you agree that there is an .injustice in the present system?
- Mr. KILBERG. There is an injustice in the sense that there are
people I think, as Congressman Etienborn pointed out, people who
have other work-related diseases or injuries that are not receiving
compensation. That is a stature which singles out one occupational
disease and the question 
Mr. DENT. That is not a true statement, because we also pay

compensation in Pennsylvania for silicosis under the same act. Any
measurable disability is compensated in Pennsylvania. But the Fed-
eral Government doesn't pay where the State pays.
Mr. SIMON. He is saying under this law.
Mr. DENT. This law is similar to the Longshoremen and Harbor

Workers' Compensation Act in that the Federal Government as-
sumes liability because a responsible employer cannot be identified.
In the early years the Goverment paid a sizable Compensation bill
because they couldn't trace the responsible employer.
Mr. StivtoN. Well, I think there are other hazardous occupations.

• Asbestos mining is an example. I do think particularly in view of
the fact we are going to be demanding more of coal and its con-
tributions to the Nation, that we have to recognize there is a special
problem here and my own feeling as far as turning it over to States,
State governments, generally-4 say this as one who has been in-
volved in State government—is the happy hunting ground of the
special interest, and you put the .mine workers up against the coal
operators, and the coal operators are going to win 9 out of 10 of
those battles.
I just think we have to recognize that and recognize the need for

some legislation at the national level.
• Thank you,Mr. Chairman.

Mr. DENT. An assertion in one of the statements prepared for presen-
tation to this committee belies the statement you made here today. In
that previous statement it was recognized that problems associated
with the incidence of black lung among the mining work force are in
many respects unique to workers in the coal mining industry.

Certainly title IV constitutes a legislative determination that a
unique Federal interest exists in this area and there are several
factors which justify special focus upon this segment of the larger
problem of occupational disease. That admission was in the original
testimony, but it is not in the testimony given today.

•
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Now, everything we are saying here has been discussed with the
Department over the many months and nothing that appears in this
legislation before you today hasn't been accepted in advance—in
whole or in part—by the spokesmen for the Department.
I want it clearly understood. We are not picking a quarrel. We are

just trying to resolve a problem that should never have happened.
That is all.
I am now presenting for the record at this time, a letter from

William C. Wampler, Member of the Congress of United States
from Virginia, who is politically on the opposite side of me. He
completely endorses this legislation and asks that his• statement be
put into the record.
[The document referred to follows:]

Hon, Joirn H. PENT,
Chairman, ;Subcommittee on Labor Standards,
Committee on Education and Labor,
House of .Representatives,
Washing On, D.C.
DEAR JOHN: This is to request that you include my attached statement sup-

porting HR 8, the Black Lung Benefits Reform Act of 1975 and HR 4258, a
companion bill which I introduced March 4, 1.975.
I regret that other scheduled business will preclude my attending and pre-

senting my statement before the Subcommittee during your hearings on March
6, 1975.

Sincerely,

CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,
Washington, D.C., March 5, 1975.

WILLIAM C. WAMPLER,
Member of Congress.

STATEMENT. OF HON., WILLIAM C. WAMPLER, HOUSE OY REPRESENTATIVES
Mr. Chairman, the need for revision of the -Federal Coal Mine Health and

Safety Act of 1969 has been, I believe, apparent to all .Members of Congress
who represent the coal mining areas of America. .
As you know, Mr.' Chairman, I was one of the original supporters in the

Congress of legislation that led to the final enactment of the Black Lung. law,
the Federal Coal Mine Health and Safety Act of 1969. I also vigorously sup-
ported and voted for the 1972 Amendments to the Act, as well as subsequent
Black Lung legislation. To me and the miners, their widows and dependents,
in my Congressional District, this is important legislation.
My Congressional District, Southwestern Virginia, continues to be a major

coal producing area. Many of my constituents, their families and the widows
of former miners, fortunately, have benefitted from the passage of this act
and today are receiving Black Lung Benefits.

Unfortunately, Mr. Chairman, altogether too many of our eligible miners
and widows do not receive benefit payments envisioned by the Congress in
the passage of this law. The Subcommittee's hearings during the past two years
and the appeals of our constituent miners and their families attest to the
urgent need for reform to correct inequities in. claim determinations for the
widows of former miners and the miners themselves. We have seen the efforts
that have been necessary to reconstruct work records or medical records of
past or present conditions to prove technical eligibility requirements to obtain
these benefits. We know of cases where widows have had to exhume the bodies
of their deceased husbands, who spent a lifetime in the mines, to prove their
eligibility to a widows pension. In our own Congressional offices we have seen
our case work grow and grow, until it has become our biggest single effort.
The law as now written has frustrated many of the most deserving of our
citizens.

IMMI=1=r



138

Since the inception of Black Lung benefits in 1970, through June 30, 1974,
a total of 29,200 Virginia residents made claims for benefits. This total repre-
sented the claims of 20,800 miners and 8.400 dependents, such as widows and
orphans, according to the Social Security Administration. As of June 30, 1974,
a total of 16,200 had been approved for benefits. The Social Security Admin-
istration also informs me that Virginia claimants have received a total of $87.5
million in Black Lung benefits since 1970 (for a state-wide monthly average
in payments of $3,495,000).
It is the inequities in the approximately 12,000 claims that have been denied,

including the 900 claims still pending, plus the untold number of claims that
have not been applied for in my state, as well as like amounts in other coal
mining states, that these bills before the Committee seek to correct.
Mr. Chairman, the bill before this Committee, HR 8, and my companion bill

HR 4258, are reform bills. These proposals will ease the burden of claimants
in establishing valid claims; afford claimants more expeditious claim deter-
minations; reduce the costs to the government by establishing an insurance
pool funded by contributions from all coal operators from which all benefits
under Part C of the Black Lung Program are now funded; preclude the dollar
offset from Black Lung benefits because the miner may be receiving payments
under a State Workmen's Compensation Program for an unrelated impair-
ment; preclude the denial of a claim simply by reason of a miner's employment
status at the time of filing a claim and allow him to establish his benefit
entitlement for future benefit payments; prevent the Social Security Admin-
istration from appealing an adverse claim determination; and finally require
the government to affirmatively notify potentially eligible claimants of their
right to apply for Black Lung benefits.
Mr. Chairman and Members of this Subcommittee, I urge you to favorably

consider this legislation.

Mr. DENT. He makes a very clear point that in his State there
have been 29,200 claims for the benefits. Out of that total, only
16,200 have been approved. Most of these have been the early appli-
cants.
Now the idea that we have taken every coal miner—which has been

the position of some of my colleagues since the very beginning—and
made a special class is simply not true. Since the beginning of the
coal mining industry, there have probably been over 3 million men
working in a coal mine, and yet, the total of black lung claims is
insignificant against that worker universe.
But, let's go back to your discussion of the presumptions. If you

will go over your records of those you have paid and take the age
limits and the years they worked in the mines, we believe you will
find our presumptions are based on sound mathematical equations
and the fact that your payments have been given in proportion to
what we are setting down as the irrebuttal presumption of 35 years
in the coal mines.
Most of these men who have worked 25 years or more in the coal

mine are in their 60's or older. They don't have the financial means
to fight and approve their own case before the Government.
We want this program completely in the Department of Labor

because the 1972 amendments were only necessary because the act
was being maladministered by HEW. They were antagonistic against
it from the very beginning and have never changed their mind.
You cannot have decent respectable administration of an act when
the Department is opposed to its passage in the first place. I offer
no apologies that I was one of the main architects of this legis-
lation, and changes had to be made.
Do you know if you sit in Congress for 40 years, every year

you are remedying something you did previously. It is the way leg-
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islation comes about. I would like for the Department to analyze
their own figures and tell me if anybody can write a piece of legis-
lation which and guarantee the identification of a last responsible
employer for the miners who now live in the 50 states of the United
States.
We can do it easily in Pennsylvania because most of our old

miners and their widows have stayed in the State. Our records
are good. We have had Black Lung legislation in Pennsylvania years
before they ever had a Federal law. But we got tired of paying it
for every miner that came in from any other State. We were paying
for any miner that came in and stayed there a year. It was un-
fair to the people of Pennsylvania. We spent many millions of dollars.
At this point in time there is only one place we can fix this cost.

I feel very responsible for having taken so much money out of the
pockets of taxpayers to pay those claimants tinder in part B, but I
believe sincerely that part C belongs to the employers and they
should assume the cost, and the responsible employers have agreed
to do so.
I still cannot understand why any department of Government

wants to resist saving $800 million. I have stopped making esti-
mates, but I honestly believe we are on the right track.
Mr. Perkins.
Chairman PERKINS. First, Mr. Chairman, let me again compliment

you on your perseverance in following through. I know that the
subcommittee, before we finally report out a bill, will give the
Department of Labor another opportunity to respond, even if it is
just sitting with us in your office before we mark up the legislation.
It is really difficult for me to understand how you can run away
from the provisions that would save the Federal Government some
$650 million, $800 million or a billion, and change your mind in
that connection.
Now, it appears to be your intention not to construe the law as

Congress intended. There is nothing we can do except try to conduct
oversight and write legislation that will compell the departments
to take a closer look and construe the law as we hoped it would be
construed.
I am disappointed. People have been turned down by HEW and
HEW will say to them in their own offices, "You can go make applica-
tion to the Department of Labor, we will furnish you the blanks
right here in our own office, and see what you can do there." And a
month or 2 months will go by and these miners that have worked
maybe 40 or 50 years in the coal mines, suffering from pneumo-
coniosis, will go back to your people in the employment offices and
find that a report has come through from Social Security where
they have been turned down. You just follow through and like-
wise turn down the application.
Now, I want to ask the Department of Labor, have you insti-

tuted new regulations and thrown aside those old HEW 1969 regu-
lations insofar as processing claims ?
I wonder if anybody could answer that question?
Ms. SNYDER. Well, we have been in constant communication when

we discussed this Mr. Perkins, in testimony, with the Social Security
Administration. In fact, with others in the whole Department of

52-185-75-10
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Health, Education, and Welfare and T believe we are seeing light
at the end of the tunnel. Both agencies are in general agreement
with the concept of equity and we are beginning now—well, actually
we have drafted regulations and we will be sending .these over to
OMB and we will be hoping that we will have some final action on
this in the very near future.
Chairman PERKINS. When did OMB sit down with the Department

of Labor?
Ms. SNYDER. Oh, we haven't yet, sir. You mean about the interim

standards?
Chairman PERKINS. Yes.
MS. SNYDER. No, sir, we haven't.
Mr. DE-1.4T. Excuse me. Has the OMB been in touch with you about

this proposal?
Mr. KILBERG, It is Administration policy 
Mr. DENT. What is their position?
Mr. KILBERG. The creation of 
Mr. DENT. I know all about that. I am asking you: What is their

position?
Mr. KILBERG. That all agencies clear testimony through the Office

of Management and Budget. They cleared our position as you have
it, and their position is the same as ours.
Mr. DENT. Did they approve your previous testimony?
Mr. KILBERG. The testimony which you haVe no* is, in fact the

testimony which was submitted to OMB. The earlier testimony which
apparently you have copies of were all internal Department of Labor
documents.
Air. DENT. This is legitimate evidence, if we want to put it that

way, because it is marked for March 6, 1975, presentation to our
committee.
Chairman PERKINS. There is no question but OAIB has changed

its mind.
Mr. DENT. I didn't steal them. They came through the mail for

perusal.
Chairman PERKINS. There is no question but OMB has *changed

its mind in connection with this testimony.
Mr. DENT. Yes. They didn't change their minds without somebody

pricking them a little bit.
Chairman PERKINS. Let me be more specific to the Department of

Labor. How many applicants that have been turned down by Social
Security—how many of those applications do you presently have in
your shop that were made prior to June 30, 1973?
Ms. SNYDER. Of those applicants 
Chairman PERKINS. Prior to June 30, 1973.
Ms. SNYDER. That I don't have. I can tell you the total, Mr.

Perkins, of 5,283 applicants that we have in our shop who were
formally denied by Social Security Administration I didn't have
the exact dates for those or date periods.
Chairman PERKINS. Don't you have the other 15,000 or 20,000 or

40,000 applications the number of them that HEW told to make
application to the Department of Labor?
Ms. SNYDER. No I believe they are waiting until their final adjudi-

cation is over. They are in the adjudicatory process of Social
Security 

fop
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Chairman PERKINS. I am sure they are and they are pending in
your shop likewise, but can't you give me that figure?
Ms. SNYDER. Less than 5,000 are pending in our shop.
Chairman PERKINS. Well, that doesn't help me one particle, be-

cause they are sending them by the hundreds after they have been
denied two or three times—people who are really suffering from
pneumoconiosis for 30 and 40 years—to your shop.
Ms. SNYDER. Well, perhaps Social Security might be able to

answer this when they 
Chairman PERKINS. We will ask Social Security how many appli-

cations have really been approved, to the extent that they are pres-
ently drawing pneumoconiosis benefits, by the Department of Labor.
Mr. DENT. I will give it to you. If you don't have it, I have it. As

of June 30, when Federal responsibility 
Chairman PERKINS. We don't want any potential approvals we

• want to know the ones that are receiving the actual cash—the
number.
Mr. DENT. May I give it to you, Mr. Chairman?
Chairman PERKINS. Let them answer if they can. If not, you can

give it to us. I think we have it, too.
Ms. SNYDER. 879.
Chairman PERKINS. Are receiving actual cash throughout the

whole country?
Mr. DENT. 879 what?
Chairman PERKINS. Applicants.
Ms. SNYDER. Persons.
Mr. DENT. Wait a minute. Did I understand you to ask how many

under the Federal responsibility?
Chairman PERKINS. Of the Department of labor in toto.
Mr. DENT. There were 547,200 applications up to June 30, 1973,

which is a Federal responsibility under part B, is that correct?
Chairman PERKINS. She doesn't have that figure to give.
Ms. SNYDER. No; that is Social Security.
Mr. DENT. All right. Of that figure, 340,000 have been approved,

207,000 have not been approved. And that is in the entire country.
In your State, if you are interested, Mr. Chairman, of 57,631 that

applied, 31,405 have been approved 
Chairman PERKINS. Now you are talking about Social Security.
Mr. DENT. But that is the only one because they are the ones that

are approved.
Chairman PERKINS. That is correct. There have been less than

100 in the State of Kentucky that are actually drawing the cash
today. Am I correct in that, Ms. Snyder?
Ms. SNYDER. I will check my Kentucky figures, sir. I think you

are right.
That is right. We have a little over 100.
Chairman PERKINS. A little over 100. The figure has gone up since

I last checked with the Department.
Ms. SNYDER. I think we gave you our last statistic, sir, on De-

cember 19.
Chairman PERKINS. Well, let me ask you: What change of policy

do you contemplate, if any, or do you intend to continue with this
present policy of approval of claims if the Congress takes no further
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action? What would be your policy—to continue with your present
policy of approvals?
Ms. SNYDER. We are very concerned about our denial rate. We have

been from the very beginning. We do institute quality control. We
have already reviewed 750 denials on a sample basis—geographically
distributed—to check the quality of our determinations to see if
indeed they were meeting the mandate of the law, the letter and the
spirit of the law, to see if indeed the medical evidence was of proper
quality to make a determination that would affect a person's life.
Chairman PERKINS. Why do you rely so heavily on the denial

applications of HEW for disapproval presently?
Ms. SNYDER. We don't. Actually we have felt that we have to start

de novo, we really feel, and this may be difficult for the miner but
it is administrative policy that we have initiated that we cannot
accept the evidence that Social Security has given us because (1) the
disease is progressive, the X-ray or the ventilatory study that SSA
did several years ago may no longer—
Chairman PERKINS. Now do you have before you the figures from

Kentucky where you have received Social Security reports of denial
and, within the period of 10 days thereafter, issued your own
denials?.
Ms. SNYDER. It could be that the evidence was in order but, as a

general operating procedure 
Chairman PERKINS. You will agree if that is the case and if that is

the truth, that your method of making determinations is unsound.
Am I correct?
MS. SNYDER. No, sir; I do not believe it is unsound. I believe that

the disease is progressive. I believe that we cannot use old evidence;
T believe that we will have to put the miner through an additional
battery of tests although it is stressful, and we will develop new
evidence in the review of the case.
Chairman PERKINS. Well, if you are that liberal-minded, why

would you object to some legislation that will enable you to go for-
ward with more liberal tests, more progressive tests, and help solve
these problems and compensate the thousands and thousands of
people who are really suffering from pneumoconiosis contracted prior
to June 30, 1973?
MS. SNYDER. Mr. Perkins, I believe that we cannot support the

the medical presumptions—the presumptions—because scientifically
there is not enough validity to these medical presumptions proposed
in the bill: While we are liberal in our interpretation of all evidence
before us, we still cannot go beyond a certain point that is not
valid scientifically.
Chairman PERKINS. Would you take a favorable position and

suggest to this committee that all of these applicants that have been
denied prior to June 30, 1973 that have worked in the coal mines

' 
in

dust, more than 15 years, that your Department would suggest to
this committee that we enact legislation directing that all those appli-
cations be reprocessed again?
Ms. SNyptit. I am afraid that the Social Security Administration

would have to speak to its own denial group. I know I can speak
fully on the ones that we have denied.

•
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Chairman PERKINS. Well, if you assume that responsibility 
and it

was made part of this law, then would you suggest to this co
mmittee

that you would be willing to do that—your department?

Ms. SNYDER. No, sir; I feel that social security has to spe
ak to

whatever number—I think it is 200,000 denials that would have
 to

be reviewed—they would have to speak to the need, not to the adm
in-

istrative question.
Chairman PERKINS. You have paid so many of these applic

ants

that are deserving and we have a third of the applicants just a
s

deserving that have not been compensated, and how are you 
going

to suggest to this committee that we compensate that one-third'' 
that

should be treated equitably, Ms. Snyder? How do you suggest 
that

we treat them equitably?
Do you have any answer to that question? We are looking for

answers here, even assuming that we give these people preferential

treatment as the Congress intended because we felt it was the worst

case in the whole country.
They were suffering more and they caused this country to endure

and survive during periods of war and nothing was taken out in

their home State to compensate them. They worked for the welfare of

all the people. So give us some suggestions if you can on how to

compensate this other one-third.
Mr. KILBERG. Mr. Perkins, you are assuming that this other one

-

third, in fact, are totally disabled due to pneumoconiosis 

Chairman PERKINS. Assuming that it is shown medically 

Mr. KILBERG. If it is shown medically 
Chairman PERKINS [continuing]. What is your answer?

Mr. KILBERG. If it is shown medically, then they should be getting

benefits. Under the law as it reads now, if it is not shown, you

cannot create by law a presumption that is not upheld by the medi-

cal evidence. I think it is that simple.
Chairman PERKINS. You are taking the position that you should

not compensate people just because we have selected a group of people

that you feel that we should have never selected is the only way I

can analyze your testimony; and I can assure you, my friend, that

the chairman of this subcommittee is going forward with some leg-

islation and I think he will be able to get it all the way through

the Congress, and we have got to do something for these people that

have been discriminated against by the Social Security Administra-

tion and, if you don't have any answers, we are going to find some

answers.
I have one more question. Let me ask this gentleman here. We

have an individual indisputably suffering from a respiratory disease

after he has worked some 20 years in the mines to the extent that

he is disabled. What is the nature of the medical evidence you use
to rebut the presumption at that point? Give us your idea, the
gentleman with the glasses on over there. It seems to be a determined
policy at the Department of Labor along this line—
Mr. KILBERG. My name is Mr. William Kilberg. I am Solicitor

of the Department of Labor. I believe the statute in section 413(b)

sets forth the kind of evidence that are necessary, and the statute

says: "In determining the validity of claims under this part, all
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relevant evidence shall be considered, including, where relevant,"
and then lists the various kinds of medical tests including lay evi-
dence in terms of widow's affidavit in the case of a deceased miner
and other appropriate affidavits. I think that is the kind of evidence
that is being used.
Chairman PERKINS. Yes, and I agree with this and, if you had

followed that, we would have been okay, but you do not follow that
statute. An applicant's X-ray films may go to the west coast to be
read by somebody who has never interpreted pneumoconiosis and
knows nothing about coal minino'

t' 
and, if that X-ray is relied upon

solely, you would agree that that is not the type of medical evidence
that should be considered?
Mr. KILBERG. My client, Ms. Snyder, can talk to the issue of•

precisely how the processes work. I don't think, from what she has
told me, that that is a fair description of what they, in fact, do.
Ms. SNYDER. You have admonished us in the 1972 amendments to

provide the full array of medical tests.
Chairman PERKINS. Correct. If the 1972 amendments had been

carried out, you wouldn't be here today.
Ms. SNYDER. In fact, that is why we have the tremendous backlog

in medical procedures and evidence.
Chairman PERKINS. We have recited all of the provisions becauseyou were solely using X-ray to make a determination and we were

hopeful that the Department would be flexible to the extent that youwould use all of these other names, and you do not use those.
Ms. SNYDER. Mr. Perkins, we give, No. 1—and this is not in orderof quality 
Chairman PERKINS. Let me tell you what we will do, Ms. Snyder.

We will take you down in the mining districts somewhere and marchseveral hundred people before you that are having difficulty breath-ing, difficulty breathing that you don't need any medical physiciansto know that they are suffering from pneumoconiosis but where wecan show you that not only your department but the Social Security
Administration has just acted arbitrarily in turning these peopledown and where a referee in hundreds of cases—in hundreds ofcases the Social Security Administration administrative law judgehad rendered a favorable decision and on their own initiative theappeals council never sees these people and reverses the decision—
arbitrary administration from top to bottom, which the Congress
never intended. You have completely thwarted the section of the law,
I will tell the solicitor, that he read there a few moments ago. You
don't touch it in any way. You just ignore it completely. That is all
I have Mr. Chairman.
Ms. SNYDER. Mr. Perkins, just let me enumerate the tests that the

miners are asked to undergo in the Department of Labor and not in
order of either their weight or evidence but just in the order asthey come to mind.
Chairman PERKINS. Well, we are going to have some doctors uphere to tell just exactly what—
Ms. SNYDER. No. 1, an X-ray; No. 2, the so-called breathing test,

ventilatory study; No. 3, a clinical examination by a physician of
the claimant's choice, usually his family physician; and, where not
medically contraindicated, exercise tolerance, blood-gas study, and
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any old records that he may have from the past prior to our array
of tests'.
Chairman PERKINS. Well, that sounds wonderfully well, Ms. Sny-

der, if it was being construed by your department like that, but it
is just not being done.
Ms. SNYDER. We are paying for these tests.
Mr. DENT. Mr. Good.ling.
Mr. GOODLING. I am one of those freshmen Congressmen that does

not have all the answers and does not know it all, and, in this par-
ticular case, I am here to hear what they have to say and what my
older colleagues have to say who are much more experienced than
1; and, when I become very knowledgeable, then I will become more
vocal, as I am upstairs in the school lunch programs and things of
that nature. '
I want to say that you people certainly conduct yourselves far

better than I would if I were sitting in your seat. I must admit I
would not sit there and take Some of what you have been taking
and I would give it back very strongly, and I am sure you are trying
to do the 
Chairman PERKINS. Will the gentleman yield to me one second ?
Mr. GOODLING. I have to. You are the boss.
Chairman PERKINS. I am going to ask the son of a miner here

to come up and make just a brief statement about his father.
Dr. PARKER. My name is Dr. Robert Parker and I am a psychologist

from West- Virginia but I was born in the State of Kentucky. 71137
father worked in the coal mines 40 years. He has been denied benefits
three times by the Social Security Administration even though he
has evidence signed by a physician that he does have a lung im-
pairment.
I would also like to add for the record something that some-

times is not said, that psychologically speaking, there is a lot of
frustration that goes on within these coal mining communities that, as
you said, you have to become familiar with the coal miners. This
does take place and has taken place in my own home. If my father
was to die now, my mother would have no income.
So the frustration comes about in the community. People see

their neighbors getting benefits after they have worked in the mines
40 or 50 years and it entails 
Mr. GOODLING. May I just finish my sentence?
I wanted to finish my sentence by merely saying that I have a

feeling that you are doing what you feel the law is asking you to
do, and I must admit sometimes our laws are pretty fuzzy, and I
think this is what this chairman is trying to do—trying to make
your job easier by making; it more clearly understandable. And per-
haps it would make your job very easy if they say 15 years and you
don't have to do anything; all you have to do is sign the card.
So I do appreciate your testimony because, as I said, I am here

to learn and I want to do the best I can for everybody.
I might also add that I am probably in an enviable position where

there are no pressure groups bearing down on me. Maybe 2 years
from now it will be different but not at the present time.
Mr. ERLENBORN. Will you yield?
Chairman PERKINS. Would the gentleman yield to me?
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Mr. ERLENBORN. Thank you very much for yielding Mr. Goodling.
Let me make the observation that I want to join with my colleagues
in saying that you have been most patient. I want you to understand
you shouldn't take any of this personally.
Mr. DELURY. We know that, Mr. Erlenborn.
Mr. ERLENBORN. You must remember there are two audiences often

involved in this sort of thing. One audience is that which is here.
There is another audience, the constituency. I think a lot of the
remarks made here today were aimed at constituencies.
Mr. DENT. I resent that, because I make them directly to my

people; they don't have to get anything secondhand; they know how
I feel about everything.
Mr. ERLENBORN. I didn't have reference to you, Mr. Chairman.
Mr. DENT. Thank you. I served with your father many years. If

you think I am tough, you should have been on the panel with your
father.
Mr. GOODLING. I didn't think you were tough.
Mr. DENT. I was a weakling compared to your father.
Mr. GOODLING. I didn't think you were tough. I am merely saying

we have a responsibility, when we ask witnesses a question, to give
them an opportunity to respond.
Chairman PERKINS. It was the intent of the Congress with the

section that the solicitor started to read from, giving the Social
Security Administration the various options to make determinations
on the application that, in many instances, X-rays, medical evidence,
may not disclose pneumonoconiosis at all and, in the final analysis,
maybe only an autopsy or an operation on the lung, if the man
wanted to go that far, would disclose pneumonoconiosis and the
medical evidence could be completely erroneous, which has been
the case in thousands and thousands of pneumonoconiosis cases, sili-
cosis cases, workmen's compensation cases throughout the history of
this country, and the individual himself is in a better position to
give the true facts along with other laymen and connecting evidence
that bears out the fact that he is suffering from disabling pneumo-
coniosis than medical evidence in some cases.
I have seen dozens of cases that X-rays—of course, you have got

better machines now—that would show nothing where there was abone injury years and years ago and the people were completely
disabled and the compensation hoards would finally arrive at that
conclusion and all the medical evidence would be against it—all the
medical evidence would be against it.
So we have got something here to consider, and again I repeat:

You are ignoring the interpretation of the liberal provision of all
these options that we have put into law in discriminating against
about one-third of these people that have been denied, and it is the
responsibility of this Congress to take some action, Mr. Chairman.
Mr. DENT. I would like to ask: Has there ever been—and I don't

know whether this is for the Labor Department; maybe this question
should be asked of HEW—when a case comes in, is there ever a
detailed case history of the work life of the applicant? All miners
work at some mine and, in order to prove they worked in the mine,
they give you their work history. They might have worked one mine
for 12 years and at another mine for 13 years. Do you get that?

OS
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MS. SNYDER. Yes, sir.
Mr. DENT. Then how do you account for a mine which had 87

workers—it no longer is in existence at this time—and the living
miners in that mine who applied all received compensation without
any rejection of any. kind. Yet out of the 29 widows of the miners
who were killed in that mine, 11 received compensation but the other
18 didn't. Now someone has to give me an answer as to why every
living miner received benefits, but a certain number of their col-
leagues' widows received it and a certain number didn't.
I have no answer for these widows, and that is why the present

presumption of 35 years is in the legislation. That is all.
Now there is another way we could do it. We could say to the

Labor Department, we want you to go back over the case histories
and if a certain percentage of the miners who worked in the same
mines for a certain number of years and received compensation, then
we could place that as an alternative presumption. It is necessary
because in all of the testimony we have received from those who had
the greatest experience and best records—particularly Great Britain—
have determined unequivocably that there is no such thing as a medical
record being the absolute determinant as to whether or not a person
has black lung.
There is no other way to give justice when you consider the case

I just mentioned and hundreds of others I can cite.
We have to look at many things that you don't. You are involved

with administering the law and writing the criteria. When I was
very new in this game many years ago, I learned that any similarity
between the criteria written by the administrators and the law
passed by Congress, its purely coincidental.
Chairman PERKINS. Will the gentleman yield to me ?
Mr. DENT. Yes.
Chairman PERKINS. All right. Let me state I wholeheartedly dis-

agree with the theory of the solicitor on presumptions. I don't think
the presumption that was thrown out in the Turner Eloorn case
at Pikeville, Ky.
Mr. KILBERG. Let me hasten to—
Mr. DELURY. I want to strike that 
Mr. KILBERG. I want to agree with you on that presumption. I

agree with you.
Chairman PERKINS. Yes. So somewhere along the line that de-

cision will be set aside in my judgment, but the Congress has the
right to say that if a coal miner has worked for 20 years

' 
we have

got a right to compensate that coal• miner;  25 years we have got a
right to compensate that coal miner, or 30 years we have got a
right to compensate that coal miner.
And that is the reason the court that wrote that, handled that

case, gave very little thought to the act as we intended in my
judgment. And I think these presumptions will all be upheld by
the courts and I think it is the only way to proceed, Mr. Chairman.
Mr. DENT. Mr. Chairman I am going to say what has been my

experience. Throughout my 43 years as a legislator I have always
worked on the basis that I was a legislator and charged with the
responsibility of trying to write law, and everything that passes
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this committee is constitutional until it gets to the Supreme Court.
That is their job. I am doing mine.
So all the arguments you made about what may or may not be

constitutional fall on deaf ears. I know that whether we agree with
you that its constitutional or not constitutional, there is a higher
authority that has the decision over us so let us pass the law on
the merits, the justice, the economics, and then leave it up to the
various courts to say whether we are correct. I have always ac-
cepted the courts decision, even when I don't like it.
Are there any other questions of the gentleman?
Mr. SIMON. If I may make one final suggestion and I don't mean

to be picking on you here, sir, when I do this. I always think of the
Labor Department as being for labor.
Mr. DELITRY. Yes, sir.
Mr. SIMON. And that you are an advocate of that coal miner and

the people there, and I have to confess, after review of the decisions
that are handed down to people I talk to, I didn't get that impres-
sion.. Now let me make this suggestion to you, and again I don't do
this disrespectfully, but spend one day in Kentucky or southern
Illinois or Pennsylvania, just going around talking to older coal
miners 
Mr. DELI:TRY. Mr. Congressman, I welcome that opportunity. I

have asked for several invitations from the UMW and one of these
days I will get one. But in all due respect to this committee

' 
I spent

11 years working in construction and we have occupational diseases,
too, working in tunnels, working at tops of buildings, and unfor-
tunately we are not covered either by presumptions of crippling
arthritis, and I have spent my time there. Rubber workers, chemi-
cal workers and many other workers are not covered.
I don't have to see somebody with black lung to know its bad,

no more than I have to have cancer to know that that is bad, and I
would like to state also, Mr. Chairman

' 
and members of this com-

mittee, sometimes experience is a fine thing to have, but I think
many more times, especially in the Department of Labor, I think
human compassion is a more important ingredient than experience.
Experience will come with years.
Mr. SimoN. I agree with you.
Mr. DELURY. This Solicitor of Labor and his staff and Ms. Nancy

Snyder and our people have been working diligently for the coal
miners under this act as we have for all workers under all of the
statutes our Department administers and I would match our people
up with any other 
Mr. SixoN. Let me just say, if you don't get an invitation within

the next 2 weeks from the United Mine Workers, you are going to
get one from me, all right?
Mr. DELURY. Thank you sir.
Mr. DENT. If there are no other questions, I would like to thank

all of you for delivering your message to the committee and I appre-
ciate your position. I would like to say that I agree with Mr. Simon
fully and I want you to know in our legislation that we believe so
much that the Labor Department is oriented to workers that we are
trying to put the full responsibility into the Labor Department.

It won't be confused and the issue is will the Labor Department
now accept it. That is the point.
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Mr. DELIIRY. We would be happy to look at anything you pass
on Mr. Chairman.
Mr. DENT. The House is going into session. I would like to ask

if the Department of HEW witnesses will talk to Mr. Vagley and
set up another date in the very near future for their testimony. We
accommodate, as we always try to do when there has been a delay.
Mr. KIIRZMAN. Mr. Chairman, we will be happy to discuss it with

you.
Mr. DENT. All right. We will set up a convenient time for you.
[Whereupon, at 12 p.m. the committee was recessed subject to the

call of the Chair.]





BLACK LUNG BENEFITS REFORM ACT OF 1975

WEDNESDAY, MARCH 12, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS

OF THE COMMITTEE ON EDUCATION AND 
LABOR,Washington,D.C.

The subcommittee met at 1 p.m. pursuant to recess, in room 2175,
Rayburn House Office Building, lion. John Dent, (chairman of the
subcommittee) presiding:

Present: Representatives Perkins, Dent, Daniels, Brademas,
O'Hara, Hawkins, Meeds, Andrews, Lehman Benitez, Blouin,
Cornell, Risenhoover, Simon, Beard, Zeferetti, inner Mottl, Hall.,
Quie Ashbrook, Bell, Erlenborn, Peyser, Sarasin, Buchanan, Press-
ler, doodling, and Smith.

Staff Present: Robert E. Vagley, director and Edith C. Baum,
minority counsel for labor.
Chairman PERKINS. In the absence of Chairman Dent, I will call

the hearing to order. I anticipate that he will be here in a few
moments. A quorum is present at this time.
We will continue the hearings on H.R. 7 and H.R. 8, The Black

Lung Benefits Reform Act oe1975. Our first witness today is Dr.
Lowell B. Martin of Martin, Kentucky.
Come around, Dr. Martin, and talk into the microphone. I am

delighted you came. We just want your observations concerning the
examinations that you have been making concerning the applicants
who applied for benefits prior to June 30, 1973. What happens when
you examine new claimants, or any individual who wants to go in
the mines?
We need the story, and at this time I am delighted to welcome

you here. You may proceed. Go ahead, Dr. Martin.

STATEMENT OF LOWELL B. MARTIN, M.D., MARTIN, KY.

Dr. MARTIN. It is a pleasure to be here.
These are just a few observations that I have made as a family

physician. I feel very small appearing before this committee without
.any definite conclusions, other than to be faced with the same
problems that we all have.
As a treating physician or for those of you who would like to

classify me as a family physician, I am faced with more difficulties
than some of the people who are concerned with this problem that
we are faced with.
If I were just a radiologist, I would only be concerned with read-

ing a film, which we have proved and shown in a lot of cases of black

(151)
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lung that the film could be normal, or there can be disagreements
with the people who are supposed to be the professional people,
who have the know-how about the film.
This is no blame to a person. A doctor can only tell you what a

film shows. We have this classification that we go by, and it is a good
classification.. Supposedly, we are supposed to be speaking the same
language when we read films of black lung, or pneumoconiosis, but
there is still great disagreement with all the topnotch people in the
field.
That is one problem in the X-ray reading.
Another problem is that the treating physician, when a man comes

to your office to get a job to work in the mines, bearing in mind that
you must have an X-ray, if you read this X-ray with any classifi-
cation whatsoever for pneumoconiosis, whether this patient is at any
stage of pneumoconiosis, this person is tagged with a problem.
No. 1, this man may not have any pulmonary disability that you can

detect on all of the examinations that the doctor may do. As well as all
the laboratory tests that are available.
The other problem is that when he goes to the employer to get a

job, he may be turned down. This is true in my area. He is turned
down 98 percent of the time, when he does have any stage, 0/1 to 1/1,
according to the adopted pneumoconiosis classification. The UICC or
Cincinnati classification.
There is no problem yet, but the next day he is back in my office

wondering why he was not hired. As a treating physician, it is my
responsibility to give him the information that was turned in against
him. I have made the statement that this man is a poor candidate
for underground coal mining.
In some instances, however, I make the statement that this man

has no detectable pulmonary impairment with the tests that I do,
mainly on physical examination. The most important thing to de-
termine pulmonary impairment is the physical examination.
Now, the next day, for example, this guy has no job. He under-

stands now that there is this stage of pneumoconiosis that he has,
where he is totally disabled and he is unable to work in the mines.
He goes to a lawyer's office, and the lawyer has to process his claim,

and get enough evidence to state whether or not he is able to work.
Regardless of whether or not this man is disabled and receives any
benefits he is tagged with this stage that he is not able to work.
Therefore, by definition, a man should be disabled, if he does not
have a job available.
Mining is the main job in the area, and with limited education,

this man may not have any trained skills. As a treating physician,
how do you manage a situation like this.
Then, he is involved with lawyers. He is involved with boards that

are responsible for determining whether or not he is disabled.
All of us, even though we may be considered experts, don't have

a good answer. Now, this is the younger person who is considered in
the working stage.
Now, the older person in my experience, in our area we are having

more difficulty with any way of processing disability claims. There
is a good answer to that. As a physician, we can only tell you that
a man is disabled. Now, we cannot say that this is 100 percent due
to his exposure, to his occupational exposure.

4
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This. presumption that we are all being concerned with, in my
experience, is a good screening mechanism and a good practical way
of getting rid of a lot of paperwork, a good way of getting rid of a
lot of claims that have no reason to be processed through the usual
manners in which we are processing them.
I ' feel safe in saying that if a person has exposure of 20 years or

more, coal, sand, and rockdust, 80 percent of these people will have
some detectable pulmonary impairment. Now, we get concerned with
problems of how can we say, after he has worked in the coal mine
for 20 years, he just quits work, and the first thing you know, we
are going to have a disaster in the area of nobody working in the
coal mines.
The feeling is that we have to come to some kind of practical

answer to work out a problem. It is not as complicated as the way
we are interpreting this thing. Let us say that we have a presump-
tion, then we have a mechanism that will get rid of 80 percent of
the paperwork, then we could work on all these other cases that are
questionable to all of us at the board we have set up, and without
the mechanism.

Until such time that we have a test that will give us an answer
that is 100 percent, or even 90 percent sure, we are going to be stuck
with a lot of paperwork of people's impressions. I am talking about
professional people's irnpiessions and still disagree.
Chairman PERKINS. Let me ask you this, Doctor. The old appli-

cants, the ones that I am primarily asking you about, that made
application prior to June 30, 1973, and are. not presently working,
who are disabled from going about their occupation of earning their
living in the neighborhood mines, and who have pneumoconiosis de-
termined from an X-ray examination, and then from another X-ray
examination. What happens to those cases?
Would you make a statement along that line. I think you told us

prior to the hearing that you make examinations for coal companies.
Dr. MARTIN. It is different, sir.
Chairman PERKINS. I know it is different, but what happens in

those cases that are handled by the Social Security Administration,
where you make a finding that the individual is disabled.
Dr. MARTIN. The problem is that they keep returning. They want

additional evidence, but it seems a little assinine to me to send a
person back to the physician who has already made a statement that
this patient is totally and permanently disabled as a result of pul-
monary impairment, as a result of the X-ray and the history and
the physical exam.
Why do we need another report? I have already made a state-

ment that the patient is permanently and totally disabled. You get
bogged down with a lot of claims like this, of matters returning for
additional evidence. I don't see why they want additional evidence,
if the person is already totally disabled.
This is out of my realm of jurisdiction. I can give you my best

opinion about what I think, and feel in my evaluation and that is
as far as I can go. I see no reason for the patient returning and
returning.
Chairman PERKINS. Now you grew up near the coal mines, and

your grandfather was a doctor in the coal territory. Tell this com-
mittee whether there is a tendency after you detect from a clinical
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examination that the individual is suffering from pneumoconiosis_
that is prior to June 1973—for the Social Security to refer these
patients and their X-rays to other people around the country?
Dr. MARTIN. I don't know the details of how they do this, but

there is a board that reads his X-ray. As I have stated before, it is
very hard to anybody to have 100-percent agreement on this, even
if you have all five of the experts, or class C readers that you have
for preemployment matters, radiologists only, and so forth, these are
all experts, and very reputable physicians, who spend a lot of time
in coming to a kind of language that we all use.
But all of those five men, if you let them read the same X-ray

of the same patient, there is a great percentage of disagreement
which makes us all come to the conclusion that certainly the X-ray
is very much overemphasized in a good deal of these cases.
Now the other thing is, and I as a physician who is very much

interested personally in doing what is right, and trying to come to
what is a definite conclusion that will fit all of our problems, It is
very hard for me to advice a patient as to what he should do.
He loses faith in his family physician. He says: "Good Gosh, I

have pneumoconiosis, and this doctor up there says that I don't have
anything." That does not mean that we are different, or that we are
trying to fake anything, it just means that there is a difference of
opinion in this thing. The doctor is entitled to feel the way he feels
about this thing according to his training. There is a great deal
of difference of opinion even among the experts.
I certainly do not like to be faced with this kind of problem, but

I don't know the answer.
Chairman PERKINS. How would you weigh the relative importance

of clinical examination as opposed to X-ray, or other testing in
making a proper determination of disabling black lung. Did you
get the question?
Dr. MARTIN. Yes, sir.
I feel that there is no good, 100-percent answer to enable me to

give you this answer. However, in my experience from a practical
standpoint, the most important factor, or one of the most important
criteria in establishing a diagnosis of a person who has pnemoconiosis,
is a shortness of breath.
Now, this is a very practical thing that even lay people can de-

tect in the miner. Now, we can say that the man has breathlessness,
and that is one of the great criteria, I think, and also if we can get
a documented history of his exposure, which is very obvious mosi
of the time when he comes in. I think there should be a documented
amount of exposure that we have access to, because that would pre-
vent people from saying: "Well, I have worked 50 years."
Then, you have to consider the X-ray. This is one of the very

important criteria for making the diagnosis. However, it is very
much overemphasized, if a person only looks at the X-ray. You
have to look at all the factors that we have to consider in these cases.
The three criteria that are important, I think, are the amount of

time of exposure; the X-ray, whether or not it shows things con-
sistent with the classification, or if it shows nothing which is normal,
you have to consider this a part of the examination; but the most
important thing is the physical examination that demonstrates the
shortness of breath. •

/If
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I don't think that we have to do a lot of fancy tests to demonstrate
this. We ought to strive toward some kind of test that we will all
do, and can all come to the same conclusion.
Chairman PERKINS. Now, because of the fact that the Social Se-

curity Administration, to a great degree, are disregarding the clinical
examination such as you have described, as opposed to X-ray, do
you discover that numerous people in your section of Kentucky are
being denied the benefits, where you think that the application should
be approved?
Dr. MARTIN. Yes, sir, but I think that it is all due to the fact that

it is a matter of interpreting our information that we have. It is
also a matter of reading the X-ray. I can see how a person who is
not a physician, who has not examined a patient, if he looks at the
reports that are submitted to the Social Security, if he has a normal
chest X-ray, and you say that he has shortness of breath, it is very
hard to say that a person at that age is permanently disabled due
to pneumoconiosis.
We get involved with the statement: How can you say that a pa-

tient who is 50 or 60 years old is short of breath due to pneumo-
coniosis. I cannot say that 100 percent of the time, but I can say
this: If he was exposed with a significant amount, let us say 20
years, you can say that this is in part due to pneumoconiosis.
I think that the big problem is that the man is disabled, and part

of his disability is certainly due to his occupational exposure. I
cannot go any further than that.
Chairman PERKINS. Now, I gather from your testimony that you

do feel, based on your experience ,that you can draw a relationship
between years of mining employment and disability. Would you
discuss this more fully?
Dr. MARTIN. Yes, sir. I certainly am convinced myself that the

amount of exposure, certainly is correlated with the disability of
breathlessness in miners, whether they work in or outside.
There is dust that they are exposed to that can cause permanent

damage to the lungs. Now, there used to be a great amount of dis-
agreement with the experts. For years we used to feel that coal dust
itself was an inert particle that did not cause any damage to the
lungs.
It has been definitely proved by experts, and I am not saying that

I am the expert who proved this, but I don't have to be the expert
who proved this, I can simply say that it has been proven. Patho-
logically, it has been proven that the coal dust itself does cause
damage to the lungs that is permanent, that cannot be demonstrated
on X-ray maybe for several years, and maybe not at all.
The coal dust itself causes a pathological condition that can be

seen on an autopsy specimen from the lung. I have talked to ex-
perts about this, how can we diagnose this loy X-ray, and they say
that there is no way that you can diagnose this. This is a micro-
scopic diagnosis.
In my experience, I have proved to myself in some cases that

you can make a diagnosis of this condition on X-ray as a result of
pneumoconiosis. I have some cases, I don't have them with me, but
I have some cases that I have followed that have a stage two pneu-
moconiosis, and I have ruled out all other causes with X-ray, etcetera,
and in numerous ways.

52-185--75 11
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How can we prove this. I think if you piece together emphysema
superimposed on itself will create increased air in the X-ray. There is
a big disagreement with all of the people in the field that emphysema
definitely can be caused from coal sand and rockdust exposure.
Now, this may be why the X-ray becomes normal. If the patient

has a lot of emphysema, the trapped air in the lungs, which is what
emphysema is, hides the permanent particles that is a part of the
lung.
This is what I have satisfied myself is part of the answer of why

the person's X-ray reverts.
Now, I want to make one statement also. The thing that we are

getting bogged down with in our area is that bronchitis, emphysema
and asthma are all conditions that can result from several things.
One of them that must be considered is pneumoconiosis. A lot of

people feel that emphysema is not a result of pneumoconiosis, and I
am certainly convinced that this is wrong. Emphysema is definitely
in part due to pneumoconiosis.
Again, we get into the age group that we are concerned with,

the older age, naturally, they say that emphysema occurs in the gen-
eral population. Yes, it does. But emphysema occurs more frequently
in the coal miner.

Certainly you can correlate this with documented evidence that
before the age of 50, then you can rule out the aging process, defi-
nitely it has been proven that emphysema is more prevalent in coal
miners. Therefore, emphysema is a condition arising from pneumo-
coniosis.
A lot of lay people can read this report, and send this man out as

stage E— (emphysema). All you have to do is read the X-ray, and
that is what it does show, emphysema.
Some people, whoever they are, who have to decide what this man

is disabled from, will decide that he has emphysema, and there is
nothing wrong with him. I think that this is a misconception that
we must be aware of.
I am beating around on your question, but I think it is important

for us to explain this. These are some of the problems that .we are
having.
Chairman PERKINS. Let me say to the members of the committee

that the committee first invited Dr. Martin up here at my suggestion,
and he said he could not come. He felt that he was too busy. I person-
ally got on the phone yesterday, and requested that he come, because
he grew up in a community, Garrett, Ky., that was surrounded by
thousands of coal miners.
I presume that within a radius of 25 miles there were 30,000 miners

working in his section 25 years ago, at the time I came to Congress.
But, it dates back farther than that. His grandfather was an out-
standing doctor. His great-uncle, his grandfather's brother, was an
outstanding doctor. I used to take care of his daddy's horses years
ago when I was a kid, and I kept his wagon in our barn shed. -
I have all the confidence in the world in Dr. Lowell Martin. I want

to ask you what type of paperwork is presently required by the Social
Security Administration, where it interferes with your regular prac-
tice, and about how many coal miners are ex-coal miners, people who
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were in the mines prior to June 30, 1973, do you see on an annual
basis?
Dr. MARTIN. Since this problem has come on the front, in an aver-

age day you will see 10 to 12, or maybe 20 of these people. As a
physician who is interested in the practice of medicine primarily, I
will have to say that for 6 years I refused to get involved in this
thing because it is a complicated matter, making all these reports,
especially when you have to keep making them to the disability
agencies, to the attorneys, and to the same patient who will return,
when he has waited long enough, and he thinks there has been ample
time for his disability to be processed, and he is back in your office
with additional evidence, which I think is a problem.
The paperwork has grown to a point where I hope that we will get

a paper shortage, and come to some practical answer to this thing
as a practicing physician. It has destroyed, timewise, your schedule.
I think the family physician has to be involved in this thing, if he

is going to practice in the area, where we are practicing and dealing
with miners. I don't think that we can depend on a physician from
another area. I think that the answer should be as much as possible
in the area that we are dealing with.
Now, I don't represent any particular side of this problem, except

by being a victim of circumstances from the standpoint of trying to
be a family physician, who has to do preemployment examinations
for mining companies, big mining companies, who want a report that
says that they are, able to work, and ,they will be able to work, and
they will have the freedom to work, if the physician says that lie is
able to work.
I have to be able to, on the other hand, supply numerous reports

to agencies that are responsible for processing disabilities. On one
ekamination, they require me to make 10 to 12 different reports to
different areas, because the patient is involved in a confused mecha-
nism that we have. .
For example, let me give you the story of one person who comes

to me for a preemployment physical examination. I may never have
seen him before in my life, but merely by the fact that I have been
appointed as a preem"ployment examiner for this particular mine,
the man is sent to me for 20 or 30 minutes of examination.
He has a chest X-ray, which I interpret myself, and I make a

statement like this. He has stage 1-1—Q pneumoconiosis. I do also
add, "do I think that this man is able to work." I give my personal
opinion, evaluated as well as I can from the information that I have
in examination. "This man has no detectable pulmonary impairment.
He has stage 1-1—Q pneumoconiosis." This is confidential to the
patient.
Then he goes to get that job, and he will be turned down, because

they are afraid that he is going to sue, for pneumoconiosis. The next
day he is back in my office, as I said before, because I am responsible
partially for him being rejected from mining.
I may have made the statement that he has no pulmonary disabil-

ity, but he has this stage. The next week I have to give a report to
the attorney that the man has contacted to process his claim for
disability payment.
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The man, merely by the fact that I have given this report, is scared
to death that he has pneumoconiosis. Some say I have it, and some
say I don't have it. I can't get a job.
The next week he is going to the Social Security Office, and I have

to supply another report. We all are confused. They say: This guy
is an expert, he should know what he is talking about. This guy is
my family physician, and he should be able to tell me better whether
I am sick or not sick. He says that I can work, and the employer says
that I cannot work with any stage and no physical detectable dis-
ability.
So, finally, after all of the circumstances are put together, you

have to be your own guide or God after a while. There is no good
practical answer we have yet. This is not only in 5 or 10 percent of
the people, this is in, sometimes, 40 percent of the claims that come
before you.
I would like personally to request that we come to some kind of

practical conclusion on this thing, some good little simple thing that
we all could use. The examination shows that he has normal pul-
monary function tests, but the patient cannot get a job. His family
physician disagrees with the experts, and even the experts disagree
among themselves, so we don't know where to go.
Chairman PERKINS. One final question. We have had a gentleman

before this committee by the name of Keith Morgan who testified and
emphasized the importance of smoking as contributing to evidence
of black lung.
Do you believe that miners being awarded black lung benefits, are

awarded such benefits as a result of their smoking habits instead of
their occupational impairment.
Dr. MARTIN. I don't follow your question.
Chairman PERKINS. In other words, we had a doctor appearing

before this committee, and in substance he stated that we were award-
ing benefits to black lung applicants because of a long impairment
resulting from smoking instead of occupational impairment.
Do you believe that this is from occupational impairment, or from

smoking?
Dr. MARTIN. I don't think that there is any way anybody could

give you the answer to that problem, other than to state this: I am
thoroughly convinced that smoking does cause pulmonary impair-
ment. It does cause emphysema. It does cause chronic bronchitis.
I am also convinced, even in the miners that smoke, the emphysema,

chronic bronchitis and asthma are more prevalent in the miners than
in those smokers who do not mine. I cannot prove this, but this is
my impression.
Chairman PERKINS. Then, the probability is that black lung does

give rise to these other diseases?
Dr. MARTIN. Certainly.
Mr. DENT. May I ask a question at this time. Do you know of any

cases on record, or off-record, where individuals who have never
worked in the mines have been awarded black lung payments, because
of pneumoconiosis, who were smokers all their lives?
Dr. MARTIN. Personally, no.
Mr. DENT. Mr. Erlenborn.
Mr. ERLENBORN. Thank you, Mr. Chairman.

•••
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I guess both physicians are available for questioning at this point.
Dr. Hunter, have you testified yet?
Dr. HUNTER. I have not testified yet.
Mr. ERLENBORN. Let me ask both of you, and you can each respond.

You may agree or disagree, and you will probably agree.
We have evidence, medical evidence, before this committee that

approximately 10 to 12 percent of coal miners become afflicted with
the second or third stage of pneumoconiosis. Would you say that this
is accurate, or would have any other studies that you could refer
us to?
Dr. HUNTER. I cannot answer the question, Mr. Erlenborn, because

I don't know what you mean by the second or third stage.
Mr. ERLENBORN. I am talking about the international-
Dr. HUNTER. You mean the complicated pneumoconiosis, which in

our jargon is not the third stage. It is complicated pneumoconiosis.
Mr. ERLENBORN. It is second or third stage pneumoconiosis on the

ILO standards.
Dr. HUNTER. There is simple pneumoconiosis, and then compli-

cated pneumoconiosis. I don't know any figures for stages two or
three. There is some dispute, and it depends on the cohort one studies
at the stage of the complicated pneumoconiosis.
This increases greatly with age rate, and the age that we are talk-

ing about, the fifties, it is considerably higher than this. But, I can-
not answer the question as to categories two and three. It varies in
different surveys and it varies in different areas of the country.
Mr. ERLENBORN. If this figure is accurate, or if it would go up to

15 or 20 percent, or 25 percent, would you say, then, that it would be
consonant with the level of claims that are being allowed under the
present law, which I think run up to 80 percent or 85 percent of the
claims filed and approved?
Dr. HUNTER. Within the overall grouping of simple pneumo-

coniosis, categories one, two, and three, there are really few distinc-
tions that can be made, perhaps until one gets to category three, as
to the disability. So, I really don't think that this gives you a handle
on the problem, to know what percentage of a given group of
pneumoconiosis is category one, two or three.
Mr. ERLENBORN. It was my understanding from my research in

England, and from medical testimony before the committee, that sim-
ple pneumoconiosis is not disabling, whereas complicated pneumo-
coniosis can be.
Dr. HUNTER. I would prefer to reserve that question for my testi-

mony, if you don't mind.
Dr. MARTIN. I would like to add, Mr. Erlenborn, that this is a

problem to a lay person, when you are speaking in terms of the
language that we have to go by.
For example, the International Labor Classification and the Cin-

cinnati UICC classification. The UICC classification in my interpre-
tation does not state one way or the other where a man is disabledor what, but in everybody's language, I believe, category A was
supposed to be. In other words, one, two, three and then category
A, it is the biggest opacity, and this is complicated pneumoconiosis.Now, this gets us involved in a difference of opinion of who has
category A. How do we determine he has category A. I think that it
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is very much underemphasized from the standpoint of X-ray read-
ings alone, what category A means.

For example, when we first started this program, and I entered
a program given in Knoxville given by the American College of
Radiology, they were teaching us how to read these films, and we
were supposed to be speaking the same language. This is the differ-
ence of opinion that we had with the experts of who has category A
for purposes of the social security bill.
The members there said that we would agree that if a man gets

category A, this is complicated pneumoconiosis. He does have ad-
vanced lung disease. But the problem is, regardless of whether he

• has complicated pneumoconiosis, and if a man wants to work, I think
that there should be some means by which he could work. He should
be protected medically, but I think it is a free country. I think what
we are doing, if we stage a man, whether we are right or wrong,

, the guy has to decide and the employer has to decide can the man
work?
One good answer would be to give these men their claim after a

, certain period of time or then let them work. Let the physician de-
cide when he is disabled to the point where he should be taken out
of the mine and put into another occupation.
Mr. DENT. Could we have order. We cannot hear the witness.

• We would ask the indulgence of the witnesses to recess for a few
moments, until the full committee, which has now arrived takes care
of some business which has to be finished today. We will recess now,
and we will come back immediately afterward.

• [Whereupon, a short recess was taken.]
Mr. DENT. The subcommittee will come to order.
Mr. Erlenborn has the floor.
Mr. ERLENBORN. I think that we might take a moment or two for

order to be established.
- Mr. DENT. Those people who are leaving are asked to do so
quickly so we may have some order in the room and the witnesses
may be heard.

, Mr. ERLENBORN. Dr. Martin, you have testified, and I think Dr.
Hunter will, that you believe it would be totally proper to have
some irrebuttable presumption that someone who has worked in the
coal mine for some specified number of years, is thereby totally
disabled, and qualified for black lung benefits. Is that correct?
Dr. MARTIN. Yes sir.
Mr. ERLENBORN .Dr. Hunter, you support that also?
Dr. HUNTER. I prefer to wait for my testimony.
Mr, ERLENBORN. What period of years, in your experience, do you

believe justifies on a medical basis the presumption that a person
working in the coal mines for that period of years, is now totally
disabled by virtue of complicated pneumoconiosis?
Dr. MARTIN. It is hard to answer, except that I have satisfied my-

self presently that 20 years is very good evidence that there is some
pulmonary impairment. However, I feel that there must be some
mechanism by which we can eradicate 60 percent of the paperwork.
There also must be an incentive for miners to work since the experts
presently cannot give an adequate answer without a presumption.
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• Let us presume that a miner has 20 years exposure in or around
the mines with some kind of understanding, "You will be paid your
disability. We are all going to die of heart attacks one of these days,
but we have to work, because of family and so forth."
I think if we classify somebody, as disabled, and then not let him

work, if he has a desire to work in areas in which we are dealing
with, the person has no other means of any support. He may work,
and he may have the desire to work. We need a rehabilitative pro-
gram for adequate job replacement.
I think that 20 years is a good presumptive figure. Then, we can

eradicate 50 or 60 percent of the paperwork. Then, the others, if
there is still some question, we have the experts who work on some
kind, of criteria for this, which we don't have yet.
Mr. ERLENBORN. In your concept, would this be applicable to the

people who are just now coming into the mines, as well as those in
the past?
• Dr. MARTIN. Eventually, I hope. We don't have it presently. We
should have some kind of dust control mechanism whereby we would
not have to worry about the 20 years exposure. I think presently we
are. going to have to come to some kind of practical exposure, then
if we get better medical evidence, some reliable test that we can do
(to determine disability, with what evidence we have) or if we have
another mechanism that can tell us more, that the dust control is
going to be in the future. Then, the 20 years would be a problem to us.
We have to have some kind of leeway. If we get new medical evi-

dence, or dust control measures. All these people want to work, but
they are tagged presently.
Mr. ERLENBORN. Do you know of any precedent under workmen's

compensation that would allow somebody to be considered as totally,
disabled without evidence of disability, entitled to workmen's com-
penastion or industrial disease compensation without medical proof
of disability?
Dr. MARTIN. No sir. I don't.
Mr. ERLENBORN. So this would be altogether new, a new concept?
Dr. HUNTER. I don't know what the law is, I don't know how this

varies from a pension. I have no comment.
Mr. ERLENBORN. If you use 20 years as the criteria, wouldn't this

in effect be a pension based on 20 years of employment?
Dr. MARTIN. We are faced with a problem of a law that is in being,

that we have to deal with a lot of individuals as a result of a situa-
tion we are placed in. For example, I have to give you, to the best
of my ability, what I think a patient is able to do

' 
for example.

, Presently, this is against my personal feeling, because I have to
go by what the law says. I have to go by what the classification says.
I cannot make the employer employ him again. If he gives him the
job, he may sue him for these benefits. That is the problem.
The medical evidence that we can offer you to the best of any

medical ability that I have, is that I cannot, beyond the shadow of a
doubt, give you 100 percent answer to this question. I don't think
there is any answer. ,
I can give you this answer, With 20 years of exposure, presumptive

exposure, you will eradicate a lot of headaches to the attorneys, the
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boards that are responsible for evaluating disability, and lot of the
paper work for the physician by making medical reports, and state-
ments that have no bearing on the medical practice, and no bearing
on anybody.
You have to reach out there and come to some figure, presently,

that will keep us all in the right mind. Then we can work on these
other problems that we cannot work out presently.
Mr. ERLENBORN. Are you aware that at the present time miners

can draw black lung compensation and social security disability com-
pensation at the same time. It is proposed by some of the legislation
before us that we eliminate the offset between pneumoconiosis com-
pensation and the State workman's compensation. Then coal miners
could draw straight workmen's compensation and social security dis-
ability and pneumoconiosis compensation all at the same time.
Do you think that this is fair to the other industrial workers in

the Nation who do not have this ability.
Dr. MARTIN. My personal answer is no, it is not fair, but this is

not an answer for me to give you. All I can say is that presently we
have to deal with what is in existence. I think that since we have
this law, we have to try to interpret the thing for the well-being of
the patients, and the well-being of the employer.

Personally, I don't think that it is fair, but I think that we should
strive toward what will protect all concerned. I don't feel that there
should be different facets of a disability. We all should be speaking
the same language. Communication-wise, we are not. We are not
speaking the same language.
I think that it is a matter of us interpreting the disability board,

then interpreting the doctors, and interpretation of what we should
be doing, and the employer's interpretation.

Sixty percent of these claims should all be completed, or leave the
office with some simple answer that we could come to in view of our
present knowledge.
Mr. ASHBROOK. Will the gentleman yield? In this whole area, I

understand your difficulty over the difference between medical, and
what the law and the social should be. I don't think that we can
rightfully expect you to answer the social questions, or the legal
questions.
But one thing that you do talk about in interpretation, in listening

to you as a very earnest witness, as far as communication is con-
cerned, you seem to mention some disability in the same context as
total disability.
Now, if we are going to define terms, don't you think that there

is a difference between what you refer to as some disability after
20 years, as against total disability?
Dr. MARTIN. I have no further comment, other than to say that

this is a heck of a problem.
Mr. ASIIBROOK. Thank you, Mr. Chairman.
Mr. ZEFERETTI. I have an observation. Using precedent as a means

of clarification, in the New York area ourselves, we find ourselves
with presumptive evidence in the case of the uniformed forces in the
city of New York in the case of heart disease.
If a man is struck down with a heart attack, it is presumed that

that heart attack is a direct result of his employment, which, in fact,
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brings forth the disability allowance for the rest of his natural life,
if, in fact, the medical evidence says that he cannot return to work.
So, I think that there is a problem there, and there is a precedent

along those lines. I don't know exactly how you could write it in for
this particular problem. I would like to bring that forth as a bit of
in formation.
Mr. DENT. Mr. Sarasin.
Mr. GOODLING. I wondered if I could just restate the question that

was asked a moment ago.
Mr. SARASIN. I will yield to the gentleman, and then I will ask

a question.
Mr. GOODLING. I think that Congressman Erlenborn's question was

regarding the number of years for total disability. I would like to
ask that question again.
You said 20 years, but you said that in 20 years there would auto-

matically be some impairment. Would you elaborate?
Dr. MARTIN. There is no way that I can elaborate. My personal

opinion is that if we could adopt some figure, 20 years or 25 years, as
total disabiilty for some impairment.
Mr. GOODLING. Assuming total disability. I wanted to clear that,

because I thought that you had said in answer to Congressman Erlen-
born's question, some impairment rather than total disability. His
question dealt with total disability.
Dr. MARTIN. It is only an assumption, but I think personally that

the employee should be given the ability to work, if he wants to go
on working. This is the problem.
Mr. GOODLING. You mean if he is totally disabled? You are assum-

ing that this is total disability?
Dr. MARTIN. If we assume that he is totally disabled. In other

words, if you are going to have, as Mr. Erlenborn stated a while ago,
if you are going to keep this law, we have to decide when a person is
disabled or when he is not.
A simple way to me would be to assume that after 20 years this

patient is totally disabled. The fund pays him up, just like agents
do with insurance, and let there be some mechanism whereby the
employer can go ahead and let him work.
Mr. SARASIN. Doctor, I am confused. Certainly if there is confusion

in the law, and there is, we have the ability to try and rectify that,
and we hope that we can pick your brains to help us.
I am confused by the statements, as I understand you are making

them. You are saying that we should assume an individual is totally
disabled after 20 years employment as a coal miner. Did I under-
stand you to say that this would be an irrebuttable presumption?
Dr. MARTIN. Yes, sir.
Mr. SARASIN. It is not rebuttable?
Dr. MARTIN. It is rebuttable, but I don't know the answer to get

the rebuttable.
Mr. SARASIN. You are saying that automatically after 20 years,

the fund should start to pay him. At the same time, you are saying
he is totally disabled, because simply 20 years have gone by. Then,
at the same time, you are saying that he should be allowed to work.
Dr. MARTIN. This is simply for clarification of our current knowl-

edge of the problem.
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Mr. SARASIN. Isn't there a contradiction in terms to say that this
individual is totally disabled, but he should be allowed to go to
work?
Dr. MARTIN. Certainly.
Mr. SARASIN. How do we resolve that dilemma?
Dr. MARTIN. I don't know the answer to that either.
Mr. DENT. Hopefully a rehabilitative program could help with the

answer. This certainly would help with the older claims prior to .Tune
30, 1973. Mr. Simon.
Mr. Simoi.r. First of all, I appreciate your testimony. I think that

it has been very significant testimony.
Do you run into people who are denied the black lung benefits

at the present time that you believe ought to be getting those bene-
fits?
Dr. MARTIN. Certainly.
Mr. SIMON. Are there many of them?
Dr. MARTIN. Many.
Mr. Simox. Would you want to venture a percentage of those who

you see, who are okayed as of the last 6 months of your experience?
Dr. MARTIN. I see a lot of miners who have nothing wrong with

them. I don't only see people who have disabilities.
Mr. SIMON. Among those that you know that have applied for

black lung benefits, that you think deserve to get it, what percentage
in the last 6 months have you seen actually getting the black lung
benefits?
Dr. MARTIN. The older people, I think, are the ones that every-

body is having trouble with. The younger people the board is more
than liberal in their evaluation of these conditions.
I think that the problem arises with older people who have applied

for the black lung benefits. Your medical evidence is weak from
the standpoint of saying that this man has pulmonary impairment
due to pneumoconiosis, because this is something—in other words,
you have to be God to answer it,
There is no good medical evidence that will say that the shortness

of breath is 100 percent due to this, but you can say in part, in a
major part, that it is due to this.
Mr. SIMON. Dr. Martin, in your practice, when you talk to some-

one who has been in the mines, and he has that shortness of breath,
you know in your own mind what the cause is.
Dr. MARTIN. Yes, to my satisfaction.
Mr. SimoN. Then, one response to the question that has been asked

by Mr. Erlenborn and some of the others, is what we are talking
about. Mr. Dent, and Mr. Perkins, I may be incorrect in my interpre-
tation here, but what we are talking about is a presumption where we
would use your 20-year figure, a presumption of eligibility at the end
of 20 years, because most miners I know at the end of 20 years, after
they have worked for that period, have serious problems.
However, if they want to work, they can, because they would be

drawing their full salary rather than one-fourth of their salary.
So, the financial incentive will continue to be there for them to
continue to work.
Those, who have serious problems, then, can be eligible. I am

going to toss that question at the chairman, or one of the chairmen
here.
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Mr. DENT. If they were working, they would receive their wages,
which, of course, would deny them benefits. But, they should aye
an option.
One of the things that we have to clarify in the act is that an in-

dividual who is working should be able to file his claim. If he is
awarded the compensation, he should be allowed at that time to
make a decision as to whether he would continue working, or take
his compensation.
I think that answers your question. The miner should have an

option. Presently many miners are automatically denied a review of
their claim because they are still working. They must be out of a job,
off-work, and therefore presumed disabled before their claim will
be considered. Many of the workers did not get in under the um-
brella, because they continued to work, not wanting to give up their
job because they could not get their job back if they were denied.
Mr. SimoN. Under H.R. 7 and H.R. 8, the provisions of your

proposal 
Chairman PERKINS. In 15 years, someone who did not want to

apply and did not want to draw the benefits could continue to work,
and instead of drawing 2 percent of his salary, he could continue to
work.
Mr. DENT. Absolutely. We do not set up any kind of a partial

disability payment. Therefore, your interpretation is in keeping
with mine.
Mr. SmiroN. The incentive would continue to be there for the man.

to continue to work. I think maybe the assumption has been made
by some that the incentive is there to stop working. I think that the
incentive is just in the other direction.
Mr. DENT. One of the peculiarities of this particular ailment is-

that you can have first, second and third stages, and still not be
disabled to a point of not being able to continue your job.
However, we are amending the law to give the miner the option

of staying on the job, unless he has complicated pneumoconiosis,
which is in the fatal stage as we have determined. If he has simple
pneumoconiosis, he has a choice permitted, and the employer is
obliged to find him a job in a less dusty area.
Of course, unless the worker continues working in a dust area,

the disease does not progress. The disease itself, or the affliction does
not progress unless you are in a dust area.
Mr. SIMON. One final question, Doctor, and then I will not bother

you anymore.
You mention the problem of the older miners, and I agree com-

pletely. What percentage of those older miners you talk to, are
getting turned down, would you guess right now?
Dr. t'MARTIN. I would say that it is as high as 20 percent or more,

I would guess. These are the ones who are returning wanting more
information, more X-rays. They don't understand where to go from
here.
Mr. SmoN. You believe that 20 percent are being turned down,

or are you saying that 20 percent are being okayed?
Dr. MARTIN. Twenty percent are being turned down.
Chairman PERKINS. Which you feel should be approved?
Mr. SARASIN. Would the gentleman yield.
I would like to follow that up. Would you explain, and perhaps
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you have and I did not catch it, why you feel these people are en-
titled, and yet they are not able to collect the benefits.
As I understand the question originally propounded to you, how

many people do you feel are entitled, but for one reason or another,
they are not able to collect the benefits. My question is why?
Dr. MARTIN. For several reasons. My experience is that with the

'amount of exposure that each one of these patients has had over
20 or more years, with the X-ray findings that I find, and with the
history that we determine of the shortness of breath. You certainly
can correlate this, over and above any underlying conditions, that
this is causative factor of this person's condition or disability, to
the point that it is a significant amount of disability.
However, I have no way of provng that. I don't have any tests

that can tell us how much of a percentage, etcetera.
Mr. SARASIN. If that is the information that you provide, why

wouldn't that be enough to give the individual a claim to disability?
Dr. MARTIN. The answer to that is just a personal feeling.
Mr. SARASIN. Thank you.
Dr. MARTIN. I would like to add that pneumoconiosis is a progres-

sive disease even without further exposure. Even without further
exposure, the disease will progress, but not as rapidly as with further
exposure.
Mr. DENT. We only have the statistics in the record given to us

by the British, who have the longest history, the longest recorded
history of the disease. They tell us that if you remove a first degree,
or second degree, or third degree miner out of the dust area, the dis-
ease does not progress.
Now, this enters into a new phase when you tell us that there is

progression without further exposure. You are convinced, and we
would like to have whatever you can add to the record after you leave,
in the way of data collected on it, or medical information and history.

If you say that this now has been demonstrated by some kind of a
historical record, the committee would be appreciative of receiving
it from you.
Mr. DENT. Mr. Miller.
Mr. MILLER. Doctor, as I understand your testimony today, what

you are saying is that after an individual works in the mines for a
period of time, and along the lines of what Mr. Dent in his bill has
suggested, and Mr. Perkins, the option would be given to that in-
dividual to get out of the mines under full disability, let us say
after 20 years, I think that the legislation says 25, and one says 15,
on the presumption that he has been disabled by his work in the
industry.
However, if that individual desires to continue to work, that op-

tion ought to also be made available to him. Is that correct?
Dr. MARTIN. Yes, sir.
Mr. MILLER. I am reacting a little bit to some of the questions

from the other side of the aisle. How could an individual be disabled,
and still work? I think that Mr. Zeferetti pointed out the question of
the heart attack, and the heart attack, if you work in this kind of
industry, will kill you right away if you go back into manual labor.
What we are really talking about is internalizing the full social

cost of getting coal out of the ground. We have passed a strip min-
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ing bill in which we said that we are going to internalize the cost,
the environmental cost of getting coal out of the ground. We are
going to demand that they restore the environment, the streams,
the watershed, the forest where they have turned it up.
I think that what Mr. Perkins and Mr. Dent are addressing them-

selves to in this legislation is that we are going to ask the industry
to compensate for the time an individual has spent in that industry,
which evidence seems to show diminishes his health.
This is a social obligation, and it is one of the costs of carrying

on this type of work. We are starting to see the same types of claims
and suspicions being raised in other industries, such as the chemical
industry. I really don't find that to be a terribly foreign concept.
When we have asked an individual to give up 15 years of his life

to make this economy run, somehow we canont walk away from him,
and somehow we cannot force him to go unemployed, or to go on
inadequate disability as opposed to a chance to keep working, if he
can make a conscious decision.
Mr. Dent suggested that he work in another area of the mine. I

think that this option has to be made available, and that is part of
the cost of working in a hazardous industry. I certainly support fully
the concept that we have here, and I think that it is a concept that
is going to spread. Again, as I said, evidence is coming to the fore-
ground that perhaps other employers have been subjecting members
of the work force to this type of hazard.
We have left a lot of widows and orphans as a result of this kind

of activity. So, I want to support again what Mr. Zeferetti said.
A carpenter, or a steel worker may decide that he can work for

Wackenhut or Burns Detective Agency, guarding an oil refineily,
and he goes on working. In this industry, and after 35 years, given
the economy of the area, there is very little choice.
I think that this is the cost of getting coal out of the ground.
Mr. DENT. Thank you very kindly. I think that you have probably

placed in the record a full affirmation of the original concept of this
legislation. It is sort of a national obligation because of the nature of
the industry, and the benefits that have flowed from the work of
these individuals in the mines over the years.
I think that it is very good that you did reiterate for the record,

so that we remember that the original concept of the legislation was
based not entirely upon the injury or the compensable disease, as
much as it was upon the moral issue of the obligation of the people
themselves in this country for this particular disability.
I think, just speaking to Mr. Sarasin here, at the right time, and

when I have fully tabulated information, I am going to show that
the payments made for black lung recipients coupled with the as-
sistance they get from the -UMW funds 'and social security payments,
have taken all of these families or individuals off of the public
welfare and food stamps.
Our figures n re beginning to show, while it is costly. running

around $1.5 billion a year, we are probably saving between $250 to
$500 million a year by not having them on public welfare and food
stamps.
So, it is just a question here of whether the obligation is paid

directly to these miners under a specific piece of legislation aimed



168

at their particular dilemma, or whether it is paid from the public
treasury on a public welfare basis.

It has not only gone beyond the context of what is good for the
miner, but what it has done is give a new character to the standing
among the public of these individuals.

Seriously, I think we are going to find out that it is not as much
a giveaway as people said it would be. I think that this legislation
is going to end up being supported by many who now oppose it.
We are going to show, I believe, logically and economically that
this is a very much needed piece of legislation.
Your testimony, along with much of the testimony that has been

given, shows that since the Federal Government was relieved of the
responsibility, starting particularly in January 1, 1974, that the
number, the percentage of those being denied in many areas has
gone to 80 percent of applicants.
We have to do something. It is very difficult to pass an absolute

presumption, I know that. However, it is also the only way that I
believe we are going to be able to, in good conscience, meet the ob-
ligations.
I am sure that some of my colleagues share with me the desire

that this particular type of compensation be put on a basis that is
compatible with all the other compensation in the country. It is easy
if a man loses an arm, or a leg, because it is visible. The one thing
that we have to keep in mind, no matter how many medical improve-
ments are made for detection there is no one who really knows for
sure, except the man who has pneumoconiosis, as to what his damage

•is. Therefore, we have to have a presumption.
Mr. CORNELL. One point of clarification.
Where would you put the period of presumption, 15, 20, or 25

years? I believe from your testimony that you believe there is no
type of test presently known that would rebute that sort of thing.
For instance, some of the doctors that have testified here talked

about the blood gas test.
Dr. MARTIN. Mr. Chairman, I did not make a prepared statement.

Dr. Hunter who is beside me has a prepared statement that may help
answer some of these questions that are being asked. If I might yield
to Dr. Hunter, and if it is all right with the chairman, he might

: present his statement that has been prepared. It might clear up
some of the situation.
Mr. CORNELL. One further question. It was testified here a while

back that about 50,000 claims, and the chairman mentioned some-
thing about 80 percent of them were rejected, claims that were
rejected.
I don't know how practical this is, but what would you think of a

proposal that two reputable doctors, I don't know whether there are
any other types, independently would certify disabling black lung,
and that decision would not be subject to review by a board?
Dr. MARTIN. We should strive toward that. Some of these people

go to 8 or 10 physicians, because there is such a variation of opinion
as to what we can prove or disprove. For example, we have stereo-
typed even further by requiring physicians to be certified by the
American College of Radiology.
The Cincinnati classification, in order to read the film, and give

- a stage in a situation. This is what were were talking about a while

•
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ago, stage A reader, stage B reader, this is a person who has 
taken

a course in the Cincinnati classification, and a B reader is a 
person

who will go and take further studies, but his concept may be 
the

same as when he is an A reader. When you get to be a C reader, you

read what you see on the X-ray. There presently are 5 C readers

and I don't have that much confidence they, with present knowl-

edge, can adequately give you a confident answer with only an X-ray

reading. There is too much disagreement with even the experts.

It is not the amount of training, I don't think, to speak the same

language in this thing, but it is a difference of opinion in reading

the film itself.
Mr. CORNELL. There is unanimity on the part of the doctors who

have appeared here as far as the unreliability of the X-ray is con-

cerned for determination.
I was thinking in terms of two doctors, serving in relatively the

same area, who would have more familiarity with the people who

are making the claims that they would certify.
Dr. MARTIN. I think that two doctors should be enough, who have

been trained in pneumoconiosis matters.
Mr. CORNELL. Thank you.
Mr. DENT. Mr. Goodling, my apology. I forgot to call you at your

proper turn.
Mr. GOODLING. My' question probably should be directed to you,

Mr. Chairman, rather than the doctor for clarification for my own-

self.
First of all, am I correct in assuming that in H.R. 8 there is

nothing that says: "You will receive total disability pay, if you are
going to continue to work." Am I correct in that?
Mr. DENT. Absolutely right.
Mr. GOODLING. Second, am I also correct in stating that in H.R. 8

we don't say that there will be a 15-year irrebuttable presumption

of lung impairment?
Mr. DENT. That is correct.
Mr. GOODLING. I have heard some emotional things in days past

as to why people are not receiving their just compensation in the

estimation of doctors.
In your estimation, why are they not? Is it the language of the

present law that is causing the problems primarily?

Mr. DENT. If you will look at the percentage of applications, and

the denials prior to June 30, 1973, and then look at that 6-month

period and see the dropoff, or the increase in denials.

From January 1, 1974, to the present date, you can see an increase
in the denials. The committee staff, after much study, has come up
with advice to me that it was simply because of adherence to HMV's
restrictive regulations and interpretation of the act.

Very seriously, if you wish and if you can, I wish you would sit

down with our staff, both the minority counsel and majority counsel.

I think you will get the answer to your question as to why we believe

with some conviction that this was because of maladministration of

the act by HEW.
Mr. GOODLING. I am also told that some widows received claims,

and some others did not.
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Mr. DENT. With the same historical background, this is the part
that you cannot explain to a widow. You cannot explain to her
that Mrs. Smith whose husband worked with her husband down
in the mines for 30 or 35 years was awarded widow's benefits, and
she is not awarded, although both husbands have been dead since
prior to the passage of this act. This is something that you cannot
explain.
Mr. GOODLING. I have no further questions.
Mr. DENT. Mr. Risenhoover, before you start, we have been notified

that there is going to be a series of three votes on the floor at about
3:30, so. I would like to have Dr. Hunter make his presentation and
then you will be able to ask questions of both witnesses.

STATEMENT OF MURRAY B. HUNTER, M.D., MEDICAL DIRECTOR
FAIRMONT CLINIC, FAIRMONT, W. VA.

Dr. HUNTER. I am once again delighted to appear before this body
to render whatever help I can in arriving at a reasonable and equit-
able solution to the problems that face you.
Mr. DENT. I want to welcome you back.
Dr. HUNTER. I will not restate my credentials in detail, save to

say that I have devoted my entire professional career to the care
of coal miners and their families, with particular interest in the
area of respiratory diseases of coal miners.
It must be very confusing for you to listen to expert testimony.

Experts seem to disagree as often as they agree and there seems to
be no consensus of informed medical opinion. When there are 6 or
9 or 12 answers to a question, it usually means that there are no good
answers to that question. In respect to the issues that concern you
today, this state of affairs may be said to exist, but only in part.
I shall try to clarify those areas of agreement, those areas that are

unsettled and those areas that properly belong to social policy rather
than best medical evidence.
In attempting to clarify these issues, I will cite only the most re-

cent testimony before you which should be freshest in your con-
sciousness. I will attempt to do this by employing a question and
answer format.
.1. Do coal .miners have an increased prevalence of potentially

disabling respiratory disease as compared to the general population?
The answer here is unequivocally yes. The issue is one of the

magnitudes of difference. This difference is highest for anthracite
miners, least for miners in the Western States. The excess pulmonary
morbidity in coal miners is characterized by some authorities as of
small magnitude.
Some believe it to be exclusively to that percentage, roughly 5

percent, of miners who have developed the complicated form of the
disease, and for which irrebuttable presumptions already exist in
statute.
However, statistics from the Social Security Administration, indi-

cate a four-fold increase in awards under Social Security Disability,
OASDI, to coal miners on account of chronic pulmonary disease as
compared to the population at large.
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Even those who claim no increased disability from simple CWP
alone are careful to point out that this may not apply when account
is taken of associated bronchitis and airway obstruction in coal
miners.

2. To what extent is the chronic respiratory disease of coal workers
the result of occupation?
There is no evidence that the excess morbidity and chest symptom-

atology are due to hereditary factors. If the excess were due to ciga-
rette smoking, then a comparable coincidence of increased lung can-
cer should be seen in coal miners since the ethiologic relationship
between smoking and lung cancer is established.
Such a coincidence does not in fact prevail. The suggestion was

even made in Dr. Morgan's testimony before you that lung cancer
may be less prevalent in coal miners than in the population at large
which might be a reflection of lower lifetime levels of tobacco
inhalation.
A third alternative is that coal miners live in a more polluted

atmosphere. I think the chronic effects of environmental pollution
upon chest diseases are not established. Contrary to popular belief,
most miners live in fairly bucolic settings, in which the ambient air
is probably of more satisfactory quality than that of Washington,
Baltimore, New York, and certainly Los Angeles.
Furthermore, if dust exposure were irrelevant to the chronic

respiratory disease in coal workers, then there would be little dif-
ference in its incidence between different job categories in the mine.
In fact, where this has been studied, it is not the case. Jobs with

high dust, rock, and sand exposure are associated with increasing
evidence of chronic respiratory disease. It seems difficult to contest
the fact that what increased frequency of chronic chest disease does
occur in coal miners is a product of the working environment and of
little else.

3. Do the facts as known now justify an irrebuttable presumption
that after 35 years in coal mining, the miner may be presumed dis-
abled from occupationally related lung disease?
According to Webster, a presumption in law is the acceptance of

one fact from the existence of other facts. Logically, it is an infer-
ence in accordance with the common experience of mankind.
I believe that in respect to this aspect of the legislation, the testi-

mony of .the lay witnesses, particularly that of Mr. Arnold Miller,
perhaps is more to the point than those of the various medical pro-
fessional witnesses.
It is exposure over time that produces coalworkers pneumoconiosis,

and the enactment of a reasonable presumption that thus and so
many years of exposure to coal mine dust, be it 25, 30, or 35, is
enough, represents sound social policy. I am completely in accord-
ance with that view.

It will take both the doctors and the lawyers out of the black
lung business, a. development devoutly to be wished. A miner, wish-
ing to establish disability, whose exposure comes to less than the
stipulated number of years, would have to establish his disability
by medical evidence.

52-1S5-75 12
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Presumptions as to disability are not really new as matters of
social policy. We had the example from New York, with respect to
heart disease. An individual who has made a career out of military
service and has developed a psychosis while in the military, is
presumed to have developed that psychosis as a result of his military
service, irrespective of the fact that psychosis also exists in the gen-
eral population.
The presumption is that the military life is somehow or other

psychologically noxious. I think the sense of H.R. 8 and 3333, by
analogy, presumes that 35 years of dust exposure is noxious to the
respiratory system.

Soldiers and sailors do survive a lifetime of service without emo-
tional disease, and there are many coal miners who work for 35
years without pulmonary deficits. These facts in no way gainsay the
social desirability of a statutory mechanism for the presumption of
disability after a critical exposure has been reached.
4. Can a negative blood gas test rebut such a presumption? I

believe this was alluded to before.
No. All of the medical testimony on this point is in agreement.

Enactment into law of such a rebuttal would occasion countless
haggling and retesting to no valid end. Substantial disability can
exist without a positive blood gas test.

5. Is the proposal unfair to cotton workers?
_ Reference has been made in testimony before this committee that
because asbestos and cotton workers, who are indeed exposed to
'hazards of occupational lung disease, perhaps equally to coal miners,
are not covered by comparable existing Federal legislation, that this
legislation ought not to be passed because it affects coal miners
alone.
I think the assumption is that this violates simple fairness. I

submit that the best way to help those other industrial workers, not,
yet covered, is to enact the most protective and comprehensive legis-
lation on behalf of the coal miners, whose claims on our attention
are now in the forefront. Hopefully, then, a model might be estab-
lished for the claims of similarly afflicted workers in other trades.
There are some other aspects of the legislation upon which I

should like to comment briefly.
I would agree with Dr. Mitchell who appeared before you, that

there is little evidence that surface workers have analogous exposure
to noxious dust as do underground coal miners and I do not believe
the evidence exists to justify their inclusion as beneficiaries of the
proposed presumptions. I would hasten to say that this does not
apply to tipple workers.
I would hope that the Congress would amend those regulations

that prohibit filing of claims solely on the basis of employment as
a miner at the time of filing or at the time of death.
I am personally aware of countless cases of individuals who, had

they filed under any set of regulations, howsoever stringent, while at
work, would have qualified for a benefit.
Had we had a more humane policy in which a miner contemplat-

ing retirement on account of perceived ill health, could have a de-
cision made in advance of such retirement as to his eligibility for
benefits, more rational life planning would ensue.

ar.
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As matters now stand, the miner who perceives ill health or diffi-
culty doing his job because of shortness of breath at work, has no
way of knowing, in advance of retirement, what his economic future
might be in the event that he quits, because he must quit first before
he files his claim.
The same criticism applies to the entire social security disability

determination apparatus, in which the individual foreseeing him-
self disabled must quit his job first before going through the de-
termination process.
As a physician who treats coal miners every day, I believe that the

black lung program should be permanently federally administered.
This would encourage uniformity of procedure, keep the issues in it
out of coal State politics, and serve to lessen adversary practices in
disability determination.
In those circumstances in which medical evidence must be secured

as proof of disability, under existing legislation, and for those who
might file with less exposure than is protected lay the presumption,
I would not be in favor of those provisions in this legislation that
bar routine rereading of X-ray film, and I would equally not be in
favor of disability decision residing in the hands of the physician
of the miner's choice.
These are positions I have come to reluctantly, because I know

they are contrary to the subjective feelings of most coal miners.
However, I have seen the devastating and confusing effects of grossly
fraudulent as well as inexpert X-ray reading's.
This often results in injudicious and unwise advice to coal miners

as to their personal life choices. In some cases assignments of these
functions to local medical personnel results in simple exploitation of
the issue for personal profit.
The realities of the everyday practice of medicine are such that

when confronted with a coal miner with a pulmonary complaint,
with or without pulmonary impairment, the physician is cast into
dual and sometimes conflicting roles of care and of advocacy.
If this law requires a test, it should require the test to be as ob-

jective as man can devise it. There is nothing intrinsically wrong
with a panel of experts, provided that such panelists are oriented
as to the social policy objectives and human requirements that the
Congress intends.
Now, you will note that in my statement I did not specify a num-

ber of years to exposure, which is a question that several people
have asked. I will address myself to that now.
I think that I am going to ask you to consider a twofold approach

to this problem, if I may. For those miners exposed prior to May
1972, I would suggest the lower number of years consonant with
sound practice. I would submit that the figure 15 is not unreason-
able, because it was in 1972 that dust control began in American
coal mining.
We have no way of predicting what the effect of dust control will

be over the course of the next 20 or 25 years. The experience of
Australia perhaps can be extrapolated to American conditions, and
it may be very beneficial.

Australia claims to have eliminated the black lung problem with
dust control.
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I would say that a 15-year presumption should apply to those
miners exposed before 1972. Acting under the assumption that dust
control will be effective, 35-year presumption should apply to those
miners exposed after 1972. This assumes that dust control will be
effectively enforced, and that it will have the salutory benefits that
are claimed for it, and that we can reasonably expect from it.
Finally, I would like to register with you an appeal for some easily

achievable research in this field. Statements have been made by other
witnesses before this committee as to the real impact of this prob-
lem of occupational hazard to the health of a coal miner.

It is now 4 years or more since disability awards under black lung
have been forthcoming to coal miners. It is time that we began to
develop statistics, and those statistics, I think, are easily obtainable
from the Social Security Administration.
We ought to find out what, in fact, is the mortality experience of

those coal miners who were granted black lung 
i 
awards, and com-

pare it to the experience of people the same age n the general pop-
ulation at large.
I think that we ought to compare the experience of the individuals

who received awards, and the individuals who were denied awards,
as a test of whether the awards mechanism was a reasonably dis-
criminatory one, separating out, in fact, those disabled from those
not disabled.
My suspicion is that the statistics are gathered already, even after

the short duration of the program, and they would show that the
black lung program as originally conceived was a just program.
It was a correct program, and reflected the realities of the health
situation among coal miners today.
Thank you.
Mr. DENT. Thank you, Dr. Hunter, for your very excellent state-

ment before this committee.
I will not question you, even though I do have a few questions

if time allows, but Mr. Risenhoover has not had an opportunity to
question either one of you, and it is his privilege at this point.
Mr. RISENHOOVER. I have no questions, Mr. Chairman, I am ready

to vote.
Dr. HUNTER. I am not in favor of two doctors deciding this issue.

I can find you two doctors in my county who will decide anything.
Mr. CORNELL. When you refer to a panel in your statement, do

you intend that it should be a Social Security Administration panel,
or are you talking about a panel that might be
Dr. HUNTER. I am in favor of the presumption.
Mr. CORNELL. Beyond the presumption. In those cases where the

presumption does not operate, where the miner becomes disabled in
a lesser number of years than stipulated ?
Dr. HUNTER. I am in favor of the development of standards for

disability determination that encompass the clinical examination, the
X-ray, the pulmonary function test, the blood gas test, all evidence
available, and to be interpreted by such a panel as is selected in con-
sultation with the kind of medical advisory board that has input
from the coal workers themselves.
Mr. DENT. Thank you.

•
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Mr. SixoN. I simply want to say that this was an excellent state-
ment, and I appreciate it.
Two things for the record. One, if you could give us a 1 minute

description of your background, I think that this would be helpful.
Dr. HUNTER. I am a board certified internist. I practiced internal

medicine in the coalfields in Ohio and West Virginia, and I have
for 16 years. I have done research, and have written in the area
of black lung.
I am actively engaged in the practice of internal medicine in Fair-

mont, West Virginia, at the present time.
Mr. SimoN. Then, my question would be; assuming that we make,

whatever the year level may be, the kind of test that you are describ-
ing, you feel that it would not be a difficult thing to devise?
Dr. HUNTER. When you subject the person to a test of disability,

there are inherent difficulties, because disability has subjective as well
as objective characteristics. You don't have a piece of tissue in your
hand, such as you have in cancer, and say this is cancer.

Disability is not a medically definable concept. Impairment is a
medically definable concept. This person has thus and such impair-
ment. Disability is a very complex affair, and I think it requires very
sophisticated interpretations. I don't think that the individual phy-
sician has the ability to determine that on his own for his patients.
Mr. SmioN. But you do not also believe
Dr. HUNTER. I don't believe that it is an unsolvable problem.
Mr. SIMON. It is not being solved by the present testing proce-

dures.
Dr. HUNTER. It certainly is not being solved by the present

procedures.
Mr. DENT. Mr. Sarasin ?
Mr. SARASIN. Thank you, Mr. Chairman.
I, too, would like to thank you very much for your presentation.
Do I understand that in this period, assuming we accepted the

numbers as you have provided them to us, that after 1972 a 35-year
presumption would be reasonable?
Dr. HUNTER. Yes, I think that it would be, because in my experi-

ence the acre at which people become disabled corresponds pretty
roughly to the mid-fifties, the period in which most coal miners I
see are ready to consider that they are no longer able to work in the
coal mines, because of pulmonary symptomatology.
Mr. SARASIN. Those that have yet to fulfill the 35-year require-

ment?
Dr. HUNTER. I think a test of disability has to be made.
Mr. SARASIN. If that test can prove to be valid, why couldn't that

same test apply to all claimants for black lung?
Dr. HUNTER. There is another reason for that, Mr. Sarasin. When

you begin to approach a certain exposure that occurs over time, you
begin to get into issues: are we dealing with aging, or are we dealing
with exposure.
I think that what we have seen is that exposure over time produces

pneumoconiosis, changes in the chest X-ray, changes in the pulmon-
ary physiology. Where it is carefully studied, you can separate that
from aging.
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What we are accomplishing here is also a social objective as well

as a medical objective that we have reached a point where sufficient
numbers of people are exposed, that we should begin to think in
terms of presumption of differential age of retirement.
We commonly think of 65 as retirement age for the work force,

but think that as far as coal miners are concerned, even with the
technology that we are projecting for the future, 35 years may well
prove to be a time in which we ought to be able to say thus and such
and no more. It is obviously arbitrary.
It is an arbitrary thing, but I think it testifies to the fact that at

that point in time in a person's life, he is dealing with the natural
effects of aging with the deficits imposed by his occupation with
exposure superimposed on that.
Most coal miners go in the mine at age 20. They used to go at 14

or 15.
Mr. SARASIN. A new comment. Talking about precedents for a

presumption, you mentioned the hypertension situation.
Dr. HUNTER. I mentioned the psychosis in the military, and I

mentioned many others.
Mr. SARASIN. In these things, where there is an irrebuttable pre-

sumption of cause, someone must say, yes, the man has got it.
What you are saying here is that there will not only be an ir-

rebuttable presumption of cause, but there will be an irrebuttable
presumption of the fact that the person is disabled.
Dr. HUNTER. The reason that I made the analogy is that I wanted

to point out that there is something noxious to the respiratory sys-
tem with coal mining, even with the new technology. It is the kind
of noxious effect that exerts its effect over time.
We ought to have the social wisdom to put a limit on the amount,

of time that we are going to permit, unless the worker opts other-
wise.
Mr. SARASIN. There may be another way in which to set a time

for an employee to work in a coal mine. We could say, no individual
could work underground for more than 20 years.
Dr. HUNTER. I am sure that there is a constitutional requirement

that this violates.
Mr. SARASIN. If we are talking about disability payment

shouldn't there be some indication that, in fact, the disability exists.
Dr. HUNTER. You are back to a test, and you have not improved

the state of affairs, which has produced enormous amounts of in-
equity in my opinion. I would share my colleague's impressions
about that.
Mr. SARASIN. I will not argue with the the inequity part of it. I

would not argue with the fact that this would relieve the doctors
of a lot of advocacy work that they are doing. But we are talking
about payment for a disease, and it seems to me that someone ought
to say that the individual has a disease, and not just an assumption
that is irrebuttable.
Dr. HUNTER. I think, in terms of your social policy objectives, you

can call anything what you will. If it is offensive to our intellect
to say that we are going to call something disability without a test
of disability. You call it anything else, but I think that the principle
should remain.
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Mr. SARASIN. All right, if we are going to talk about the principle,
but isn't it a corruption to say that an individual will be paid for
something that he may not even have?
Dr. HUNTER. That is the effect of any presumption.
Mr. SARASIN. I will not argue the social presumption of saying,

if an individual has developed pneumoconiosis and he has been in
the coal mines. Fine, that in itself should be the cause, and he ought
to be qualified here. But I am saying that we will pay people, under
the legislation, for pneumoconiosis when they may not have it.
Dr. HUNTER. That is an effect of the presumption that could occur

in an astonishingly small number of cases of people working under-
ground. There is no question about that, but it does not bother me.
It bothers me in an intellectual sense, but in terms of what our
objectives are, it does not bother me.
Mr. SARASIN. Let us call it something else.
Dr. HUNTER. Call it something else, then.
Chairman PERKINS. If the gentleman would yield.
Dr. Hunter, you mentioned a small percentage of coal miners who

have worked underground for 15 or 20 years. What percentage would
you guess have no serious impairment?
Dr. HUNTER. Fifteen or 20 years have a substantial percentage of

significant impairment? It depends again, as I have indicated in my
statement, on the job that was done in the mine. When you get up to
35 years that percentage becomes quite small, and I do not have the
statistics.
Mr. SARASIN. Would the gentleman yield?
May I ask you, Doctor, you mentioned the Australian experience.
Dr. HUNTER. That is right, I believe they claim that they have

eliminated black lung.
Mr. SARASIN. Can you elaborate on that a little bit?
Dr. HUNTER. In Australia, those of us who attended the New

York Academy of Sciences meeting some 2 or 3 years ago, were
astonished by what had taken place in Australia. But the Australian
coal industry is small. It is federally operated as most coal industries
are outside the United States.
I think that from the geologic standpoint there are certain su-

perior characteristics. It is rigidly controlled. There is rotation of
shift. There is withdrawal of workers at very early stages of devel-
opment of X-ray change, even without impairment.
There has been an enormous amount of work put into it. I am

not a coal technologist. I am simply giving you a second-hand report.
What was striking to us was the decrement with dust control in the
incidence of pneumoconiosis that occurred in that industry as a re-
sult of very, very stringent dust control.
This is the reason why I said that this gives us optimism as far

as the future is concerned. I don't believe, however, that I am a
qualified witness for the next obvious question: Can we translate
the Australian question to the United States. I beg not to answer
that.
Mr. SARASIN. It was not my intention, but I wanted to hear a

little more about it.
I think, Mr. Chairman, that we should investigate that a little

further.
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Mr. DENT. If they have some way that they have been able to keep
the dust standards below what we have been told is feasible and they
are able to control the incidence of the disease in the miners by
'dust control, certainly if some of you younger fellows want to inves-
tigate it, I will be glad to send you out.
Mr. SARASIN. The problem that I have still remains with me. We

may appreciate your comment about the social desirability of taking
care of people who put their entire working life in the coal mines.
When something like this is provided, especially from the Federal

Government, it never seems to go away. If the Australian experience
can actually be translated here, and black lung is no longer a prob-
lem, we, then, are providing an earlier retirement plan for the coal
mining industry.
Dr. HUNTER. That is not unprecedented. My understanding is that

in Yugoslavia, the coal miner draws his social security 10 years be-
fore a school teacher or a congressman. This is a way of removing
him from his exposure over time.
Mr. SARASIN. I will not argue with that as much as calling a man

diseased, when he may not have a disease.
Dr. HUNTER. However one does it, the objectives of the regulation

are desirable and consistent with the present needs of the coal miner.
Mr. SARASIN. Thank you, Mr. Chairman.
Mr. DENT. Mr. Miller.
Mr. MILLER. Just one question, Doctor.
The number of people who might not have the disease after 35

years, in terms of percentage you said that it would be very small.
How does that compare to the percentage of people under the cur-
rent testing procedures, which would be denied compensation after
,35 years? Do you think that it would be an even trade-off?

Dr. HUNTER. You have given me a statistic. I think that it is differ-
ent. There is a substantial difference.
Mr. MILLER. In terms of your current practice, and what you see

in operation, is there a significant number who are denied compensa-
tion at 30 or 35 years?
Dr. HUNTER. Certainly there are.
Mr. MILLER. Who, in your opinion, should be given compensation?
Dr. HUNTER. Yes. I would not begin to give you any kind of

number to that, because I think it would be reflective of only one
person's experience.
Mr. DENT. Dr. Martin, do you have information on that, the

question that was just asked?
Dr. MARTIN. I wanted to add for the record that I have never met

Dr. Hunter, or had any dealings with him, or even read his report
until I came to this meeting. But, we are practicing physicians, and
it is a little bit unusual for us to draw the same conclusions, the same
philosophy about a problem that we are all concerned with.
I feel much better about giving you what I have reflected here

today, and telling you that there is a significant impairment, defi-
nitely, in this presumption. In 94 to 100 percent of the time, if a per-
son works 35 years in the coal mine, he is going to have some de-
tectable disability as a result of his mining that will prevent him
from working further. That is why you have to say that he is totally
disabled at that time.
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The philosophy that we are talking about, I have nothing to add,.
except that we should further pursue this thing, and beef up what
we have presently, in view of the known circumstances that we
have.
Mr. MILLER. The reason for my asking the question, and. then I

will stop because I know that we have to go over and vote, is what
may be the concern that somehow an individual is going to slip
through the system, and get compensation, when, in fact, he has
clean lungs. Maybe the greater injustice is that at 35 years, we are
going to deny the compensation to an awful lot of individuals.
Dr. HUNTER. We are trying to create a system in which the ad-

mitted errors of human knowledge are working in favor of the miner,
instead of against.
Mr. MILLER. Thank you.
Mr. DENT. Thank you, Mr. Miller.
Mr. Cornell?
Mr. CORNELL. No questions.
Mr. DENT. Mr. Risenhoover ?
Mr. RISENHOOVER. No question.
Mr. DENT. In closing, I am going to say that you gave me some-

thing to think about. I am going to instruct the staff to see if they
can get statistics, based upon the estimated 540 million to 550 million
tonnage in 1972. In that tonnage, we would have been working
around 160,000 and 165,000 miners. This is just a rough guess off
the top of my head.
I believe that before we can even start to determine the presump-

tive yield base, we ought to answer the question posed by Dr. Hun-
ter. That is, let us take the miners working prior to 1972, and set
up in categories, based upon age plus the number of years worked
in the mine. Then, we might come up with a more scientific age at
which to set our presumptions.
It may be full-proof to the extent that we will know exactly what

the liability would be.
If we do that, then we can do justice to the philosophy that you.

are expounding, Mr. Miller, and also Mr. Sarasin's view.
I understand your reasoning that there ought to be something to

base it on beyond just an assumption, without any background of.
knowledge.
So, I will instruct the staff to see whether or not the Social Se-

curity Administration can come up with whatever assistance you can
gather from the United Mine Workers, and the Independent Miners,
to see if we can find out in the next 2 weeks or so, some statistics
that we can work on, to come before the Congress with a better basic
argument that we have.
I think that all of us want to do what is right. I mean that sin-

cerely. Thank you for coming.
We will adjourn until 10 o'clock tomorrow morning, when Mr.

Bagge of the National Coal Association will be the witness.
[Whereupon, at 3 :25 p.m., the subcommittee adjourned, to recon-

vene at 10 a.m., Thursday, March 13, 1975.]
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BLACK LUNG BENEFITS REFORM ACT OF 1975

THURSDAY, MARCH 13, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON LABOR STANDARDS

OF THE COMMITTEE ON EDUCATION AND LABOR,
Washington, D.0 .

The subcommittee met at 10 a.m., pursuant to recess, in room

2175, Rayburn House Office Building, Hon. John Dent, (chairman

of the subcommittee) presiding.
Present: Representatives Perkins, Dent, Cornell, Simon, Miller

and Erlenborn.
Staff Present: Robert Va,gley, counsel; Edith Baum, minority

counsel for labor.
Mr. DENT. The hearing will come to order.
The first witness will be Mr. Bagge. Carl, will you take your

place?
STATEMENT BY CARL E. BAGGE, PRESIDENT,

NATIONAL COAL ASSOCIATION

Mr. BAGGE. Mr. Chairman, and members of the subcommittee: My
name is Carl Bagge. I am President of the National Coal Associa-
tion, a trade association representing the major producers and sellers
of coal in the United States.
I am accompanied this morning by Mr. Joseph Brennan, vice

president of Economic Affairs.
On behalf of the membership of the National Coal Association,

I wish to express our profound appreciation for the opportunity
to appear here today, and discuss the pending legislation which re-
lates to the black lung benefits program in the United States.
Let me first, Mr. Chairman, if I may, describe to you the NCA

position, which is a position recently arrived at, as recently as a
week ago, after many, many weeks and many, many hours of delib-
erations. We appear here today with what we believe, on behalf of
the American Coal Industry, is a positive program.
That program was not easily arrived at, and represents substantial

concessions by many large members of the National Coal Association.
Concessions, I might add between the large and small operators, the
Western operators, the Eastern operators, the surface operators, and
the deep-mine coal operations in the Nation, many of whom, I might
add, against their corporate self-interest in order to provide a truly
responsible industry position on this matter.

Its specific features are predicated upon four overriding principles
which we feel are essential if the Federal coal workers' pneumoconi-
osis program is to be workable for the long term.
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These principles are:
1. Any black lung program should be a workman's compensation

program, and not a miner's pension system.
2. The industry must know for whom they are responsible and

be as free as possible from retroactivity.
3. The program should be based upon an industry financed and

industry administered system.
4. The compensation program should contribute to the major and

overriding concern of industry in the area of coal workers pneu-
moconiosis, the elimination of the disease. I underscore the elimina-
tion of the disease.
Based upon these principles, we have evolved a specific set of rec-

ommendations for your consideration. In total, however, we believe
that our recommendations will help to establish a program on coal
workers pneumoconiosis which will be workable over the long term
and which at the same time will provide justice to the true victims
of disease and equity to the industry.
We recommend that legislation be enacted to establish an industry

financed, industry administered trust fund to pay for claims arising
under part C, title IV of the Coal Mine Health and Safety Act of
1969.
We recommend that part B of title IV be extended for a period of

time to.bring under the Federal program all possible claimants with
retroactive liability. We further recommend that after this period, a
statutory limitation be imposed on all claimants no employed in the
coal industry as of December 31, 1971.
We recommend that diagnosis of disease be based upon the pre-

ponderance of medical evidence, and that for part C claimants the
applicability of presumptions be tied to causality with proven dis-ability.
We recommend that there be a statutory limitation on the ap-

plicability of medical benefits for part B beneficiaries under part C-of the act.
We recommend the continued research to help refine diagnostic-

techniques relating to coal workers pneumoconiosis, as well as to
assist all persons concerned with reducing the incidence of the dis-
ease.
We recommend that careful study be made of the Federal/State-

relationship in this area and that any final program be so structured
that it can be rolled into any study of national workmen's compensa-
tion program.
These specific recommendations form the basis of the National

Coal Association's position. They coincide with parts of the pending,
legislation and differ significantly in some respects from the bills be-
fore you.
Taken together, we believe that they form the basis of a long-term

solution to the current dilemma in black lung, providing justice for
the victims of the disease and at the same time equity for the
industry.
I would like to discuss second, Mr. Chairman, the coal industry's

objectives.
We are most of all committed to the elimination of black lung

disease. The most fundamental part of that commitment is the re-
duction of dust concentration in the Nation's coal mines.
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As you well know, mandated dust levels are now 2 milligrams of
dust per cubic meter, a level which we are told will prevent any new
incidence of coal workers pneumoconiosis in new employees.
This is extremely important. We are now seeing a rush of new

men into the industry. To the extent that we can maintain individual
dust exposure to the 2 milligram level, these individuals can look for-
ward to 30 or 40 years of active service in the coal in the coal indus-
try without the fear of crippling disease.
Apart from the obvious moral obligation that we, as an industry,

owe to the miners, is our own basic self-interest, an interest served
when we can make such a commitment to the new young force in the
coal industry, to which we are looking for doubling and trebling coal
production in this country in the next decade.
On the other hand, Mr. Chairman, the coal labor force also con-

tains large numbers of older men, 45 years or more. Most of these
people have a long work history in the mines, and therefore we can

• expect a large volume of black lung claims as they retire.
Since most of their service has been prior to the Coal Mine Health

and Safety Act of 1969, little, if any provision, has been made to
provide compensation for this disease prior to 1969, and thus we
face a major short-term problem.
We recognize our obligation to meet current mandatory standards.

Moreover, current research and development programs aim at the
need to move men from dusty areas and at the same time improve
.safety conditions. Various configurations of both ventilation and
water sprays aimed at dust reduction have been tried and we believe
'that progress is being made.

Hopefully, over the longer term, the achievement of success in
our first objective, that is, no further coal workers pneumoconiosis,
will obviate the need for our second objective. That objective is to
fashion a truly responsive black lung compensation program.
Such program, Mr. Chairman, has two parts.
It assures the black lung sufferers some degree of financial security

when he is no longer able to work, and thus provides for their and
their family's financial needs.

It also does not place such a burden on the industry that it hinders
the normal expansion of that industry or even its long-term stability.

Consider several facts which suggest that the current black lung
program does not meet these criteria.
Current potential industry liability extends to between 55,000 and

60,000 claims on file with the Department of Labor. To those must
be added a large percentage of the miners now over age 45, and an
unknown number of men not now in the industry, but who once
worked in the mines.
History suggests that any estimate which we make will be far too

conservative. For example, the testimony of Steven Kurzman of
the Department of Health, Education, and Welfare for this hearing
states:
We all remember the early estimates of the cost of the original black lung

program. In December 1969, the cost of the benefits payments for the first 20
years was estimated to be $3 billion. Mr. Chairman, as of December 31, 1974,
after 5 years, this sum has already reached $3.2 billion; and the Social Se-
curity Administration is continuing to pay black lung benefits at an annual
rate of close to $1 billion.
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Based on Mr. Kurzman's testimony, the cost of the program orig-
inally estimated at $3 billion over 20 years, will, in fact, be almost
$20 billion, an increase which no one anticipated or no one planned
for.

Several major coal companies have made detailed actuarial studies
of potential black lung liabilities. While we have not examined these
in detail because of the proprietary interests involved, there is a
general agreement that each black lung award represents a potential
liability of $60,000 to $90,000 and $12,000 to $20,000 for medical
expenses under part C program.
We believe that the latter figure is conservative, but even so, the

potential liability for both parts B and C beneficiaries in the medical
area could be staggering.
The clear conclusion is that the black lung compensation program

is expensive. To the extent that the program becomes a pension pro-
gram, it will become a major expense, diverting billions of dollars
of needed capital from the expansion of the coal industry to the
payment of unanticipated miner's pensions.
At issue is the application of the cost of past liability to present

and future production. The industry is faced with paying the cost
of insuring past employees, many of whom worked for companies not
now in existence, and starting a program for present and future
workers.
We do not believe that the Congress intended for this to happen.

Indeed, our research on congressional intent, suggested that the
Congress wanted the end of the Government program to coincide
with the end of the huge backlog of retroactive cases; 60,000 pending
applications at the Department of Labor suggest that anticipation
and fact differ sharply.
We are prepared to move forward to carry out our responsibilities

for our current and our future work force. To do this, you must
help us by, at long last wiping out the huge number of past claims,
and once this is done, we can go forward with a true workman's
compensation program for black lung.
We would now briefly like to discuss the major elements of what

we think that program should be, and the basic element, Mr. Chair-
man, is a black lung trust fund.
Our support of an industry trust fund for black lung victims

was not easily arrived at. Many of our companies have made pro-
visions for their individual responsibilities, for their own employees,
and others feel that they will have little, if any, future liabilty.
Many of them have no exposure at all, partcularly as the coal in-
dustry is developing in the West.
But on balance, we believe to its credit, Mr. Chairman, and I take

some measure of personal pride in saying, to the credit of the Amer-
ican Coal Industry, the board of directors of the National Coal Asso-
ciation a week ago, after our deliberations at our annual meeting,
saw the need for a truly industry response to an industry problem.
Our approach to an industry trust fund is different in several

important aspects from the fund suggested in H.R. 7 and H.R. g.
Our fund would be set up and administered by the industry. It

would be mandatory for all coal operators and act in their behalf on
all matters affecting Federal black lung claims.
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The fund would be financed through a payroll basis rather than a
tonnage tax, as suggested in H.R. 7 and H.R. 8. Some provisions
would be made to base payments on an actuarial determination of
potential liability so that such liability would be imposed as it is
accrued.
In this way, a worker would be assured of payments, even if his

employer left the industry, and future operators would not be
charged with the total cost incurred by companies no longer in
existence.
The fund would be a mechanism to ensure workmen's compensa-

tion and not a pension fund. Liability would somehow tie to occu-
pational disease and disability, and not extend to the entire labor
force in terms of a guaranteed pension.
In fact, it is our fervent hope that dust suppression efforts will

ultimately eliminate forever the need for a fund of this type.
Finally, the fund would represent the industry position on all

matters affecting black lung. As an organization, it would have the
specific authority to represent the coal industry in the establishment
of regulations governing liability determination and to act, where
need be, as an adversary to protect the industry's vital interests.

Finally, I would like to discuss briefly disease determinations.
One of the fundamental flaws in the current black lung program

is the lack in the United States of a consensus of medical opinion
in the diagnosis of coal workers pneumoconiosis. Faced with this in
the past, the Congress has consistently turned toward a legislative
determination largely in the form of certain presumptions.
The net effect of such presumptions has been to move the black

lung program further and further away from a workmen's com-
pensation program and closer and closer to a pension program.
We do not pretend to be medical experts. However, testimony be-

fore this committee by medical experts illustrates the problem. Dr.
W. K. C. Morgan stated with respect to the 35 years presumptions
made in H.R. 7 and H.R. 8 and I quote him briefly:
The same criticism can be leveled at the irrebuttable presumption that a

miner who has worked for 35 years shall be presumed disabled. However, this
presumption sets an even more dangerous precedent, namely, that a man is
to be assumed disabled in the absence of respiratory impairment.

Dr. N. L. Lapp in a similar vein stated:
Thus the preponderance of medical evidence does not support the pre-

sumption that because a man has worked for 25 years or more in an under-
ground coal mine that he should be totally disabled because of pneumoconiosis,
or that his death should have occurred as a result of such pneumoconiosis
unless the individual has a radiographic evidence of the complicated form of
the disease.

We do not wish to, at this juncture, Mr. Chairman, quarrel with
the use of these presumptions in part B. There are, it would seem to
us, valid reasons for the inclusion of some type of presumptions
where we are dealing with old cases, and where the lack of medical
expertise and records in the past would preclude the use of more
sophisticated techniques to determine disease.
We, however, must suggest that a good compensation program

from this point on, should contain a clearly defined cause and effect
relationship between disability and occupation.
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We recognize that there is a lack of definitive knowledge about
coal dust related disability. But we also suggest that this lack of
knowledge should lead to three courses of action with respect to Part
C determinations.

First, applicants should be judged by the preponderance of all
available medical evidence of disability with the benefit of a doubt
going to the claimant.
Second, there should be established a clearly understood measure

of both disability and disease. The standards used by the Social Se-
curity Administration to determine disability might suffice, while

• either the current Department of Labor standards or those used by
the international labor organization might be adequate for disease
diagnosis.
On this point, we recognize that there may be instances where

definitive determinations of the disease cannot be made. In those
instances where there is proven total disability and where a miner
has long exposure, we are prepared to acknowledge .that the exposure
either could have caused or aggravated the disability.
Third, any presumptions which equate solely to years of service

with disease in part C cases should not be allowed. We are particu-
larly concerned with the standards established in the Murtha bill,
which equates 15 years service with total disability.
Our concern in this regard is heightened by the testimony of

President Arnold Miller of the United Mine Workers of America
before this committee several weeks ago. That testimony points in
only one direction, toward a miner's pension.
We have no objection to a pension program for miners, but we

do not believe that it should be obtained under the subterfuge of
workmen's compensation. Instead, we believe that legislation should
be enacted which would make black lung a compensation program,
and turn it forever away from its current drift toward a pension.
At the same time, we would very strongly suggest the need for

additional research and development to refine diagnostic techniques.
Much work has been done on this subject in England and on the
'continent.
We can learn much from this activity, and at the same time, we

should move forward with vigor to carry out the research programs
needed to truly relate occupation with disease. We also must engage
in research work to determine whether there are factors other than
simple exposure to dust which lead to coal workers pneumoconiosis
in individual workers.
This activity is very much in its infancy, but it must be pursued

so that we can move toward, not the payment of compensation for
the disease, but rather its prevention and ultimate elimination from
the coal mining industry. Under the now mandated dust levels, we
have moved clearly in that direction.
Let me discuss briefly, if I may, Mr. Chairman, the problem of

retroactive liability.
Currently, there are more than 300,000 miners and dependents re-

ceiving part B claims. Approximately 60,000 more have applied to
the Department of Labor under part C claims.

Clearly the burden of these claims will be heavy upon the indus-
try, particularly for claims by men who left the industry prior to the
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enactment of the Coal Mine Health and Safety Act of 1969, or the
establishment of the 2 milligram dust level in December 1971.
One of the major problem areas for the coal industry in the black

lung program has been the lack of a clearly defined beneficiary uni-
verse. We believe that the time has come to establish such parameters
so that the industry can take the necessary steps to provide for
future black lung liability.
Given a clearly defined population, the industry can establish

pricing and cost strategies which will permit it to include the cost
of covering potential black lung liability. In this way, future vic-
tims of back lung disease will be properly compensated without
impacting adversely upon future coal production or the financial
viability of the coal industry at that time.
The problem, of course, is not only a delineation of the population.

Involved also are tax liability, and to earn interest on those funds
again, without incurring additional taxes.
We, in the industry, have been unable, since the beginning of this

program, to establish a truly effective funding mechanism because
we have not known what our potential liability would be and, there-
fore, we could not take the necessary, rational steps to cover such
liability. We continue with this problem to this day, Mr. Chairman.
For this reason, we strongly suggest that after the period of time

for the inclusion of additional part B beneficiaries is .closed, there
should be a statutory limitation on retroactive claims coming into the
part C part of the program. Such a limitation should coincide with
the attainment of the 2 milligram dust level.
We believe that there has been ample time for all former coal

miners and widows to come forth and make application for black
lung benefits, and for such applications to be reviewed under the
most liberal possible standards.
We believe that the additional time suggested in H.R. 7 and H.R.

8 does provide a period of grade for the last remnants of the black
lung legacy to be brought into the fold.
With this extension, and with the elimination of past liability,

the coal industry will at long 1)ast have the opportunity to fashion
a program which will remove any future liability from the shoulders
of the government. Then, the industry can take the necessary steps,
the necessary and rational steps to build a more normal workmen's
,compensation program, and to pay for it in the normal manner.
The question of retroactive liability also extends to the provision

of medical care benefits.
As this committee well knows beneficiaries under the part B pro-

gram of title IV of the Coal Mine Health and Safety Act are en-
titled to apply for medical benefits if, in fact, they can meet part C
standards. Thus, we are faced with not only the 60,000 plus cases
currently pending at the Department of Labor, but also the 75,000
miners receiving black lung payments under part B.
We recognize the responsibility for medical benefits for black lung

claimants under part C. However, we also recognize that many
miners and widows under part B are currently receiving medical
benefits either under the medicare portion of the Social Security Act
and/or under the provisions of the United Mine Workers of Ameri-
•can Welfare and Retirement Fund. If the industry is to provide

52-185 -75 13



188

additional medical care, the cost burden on the industry will be
truly enormous.
We therefore, suggest careful attention be given to some type of

statutory limitation so that the medical care provisions of part C
remain in part C, and do not extend back to part B. So we can
intelligently define the parameters of our scope of problem.

Retroactivity has been one of the major sticking points of the
entire legislation. There are considerations which suggest that equity
rests on both sides of the issue. Certainly disabled miners with long
mining experience must be provided for. They must be provided
for. On the other hand, the industry can rightly suggest that the
present operator should not have to pay for liability which has been
caused by operators in the past.
The Congress, in its wisdom, has provided for a mechanism for

taking care of this by establishing part B. We think that part B
liability should be extended for a short period of time.
But then, since justice will have been served, the government por-

tion of the program should be closed and the industry's work force
as of the date of the attainment of the 2 milligram dust level should
form the cut-off for all future part C claims.
Let me describe briefly, Mr. Chairman, if I can, the commitment

to research and development in this area.
We have alluded briefly to need for research on the question of

black lung. We will touch upon it here not to suggest a definitive
long-range program but only to point to areas where we feel re-
search work will help not only in the workmen's compensation pro-
gram, but also in the overall approach to the eventual elimination
of the disease.
There is an obvious need for greater refinement of diagnostic tools

relating to the determination of black lung. Research work has been
started in this country, but not nearly as much as has been carried
out over the years in England and on the continent.
We strongly suggest that this is a fruitful effort for governmental

activity, and we urge that the programs currently underway in the
Department of Health, Education, and Welfare be accelerated.
May I add parenthetically that we, as an industry, two years ago

forged an international alliance with the coal industries of the free
world. We are working together with them. I am leaving, as a matter
of fact, tomorrow night for Munich, where we meet again to set,
up a program, which I hope the American delegation from the De-
partment of the Interior and ourselves will address the issue of
black lung by the coal industries of the free world, as we are now
addressing the issues of mine health and safety in the mines. This
is not only by the United States, but by the coal industries of the
world.
In addition, there is an emerging school of thought which sug-

gests that individual characteristics may well contribute greatly to
the incidence of black lung. We are not particularly qualified to
speak to the details of this subject, except to suggest that if we can
isolate those individual factors which help to cause black lung, we
can work with more success toward preventive measures.
This is a highly complicated problem, and not easy to solve. How-

ever, the terrible effect of black lung disease upon individual coal
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miners suggests a favorable cost-benefit ratio for research work
in this area.
We must carry out an expanded mining research program which

in part will help us to reduce the exposure of men to dust. This
program will involve the suppression of dust at the point of genera-
tiOn. It will look to programs which will remove men from dusty
areas.
For example, if we can somehow automate continuous mining

machines, we can contribute greatly to the productivity of under-
around mining. But more importantly, in so doing we will remove
men from both a health and a safety hazard and thus bring about
a safer and healthier industry. This to me seems essential, in view of
the fact that the government has imposed on the industry to at
least double our production by 1985.
Coal mining in the United States is entering into a new era inso-

far as its development is concerned. That era will bring greater
sophistication in technical areas and the need to develop technical
expertise relating to health and safety standards consistent with the
requirements of a truly modern industry.
We are hopeful that the -Congress and the executive branch will

continue to fund health and safety research programs. When com;
bined with programs aimed at increasing productivity, these pro-
grams will help America to reach its goal of doubling coal produc-
tion by 1985, and at the same time reduce fatalities, injuries and
disease to an irreducible minimum
There is one final point which we would like to make. Under part

B, there are certain offsets which apply to black lung benefit pay-
ments. These offsets are not applicable to part C claims and we wouldsuggest that a careful study should be made to determine if, in fact,
such offsets should be applied to part C.

Briefly, our conclusion, Mr. Chairman, our testimony here today
was difficult to prepare for. We have, as you know, a fragmented
industry of 4,000 economic entities, but this is an issue, I am proud
to say, that we forged a responsible industry position on, only a
week ago. We are presenting it here to you this morning.
There does not seem to be an easy answer to the problems caused

by the current black lung program. Today, in our testimony, we have
accepted a mechanism for an industry payment for black lung
benefits.
By the same token, we have also suggested that any future black

lung program whose cost is to be borne by industry must conform
to valid workmen's compensation principles.
We believe that such a program for part C, title IV of the Coal

Mine Health and Safety Act of 1969 can be developed and imple-
mented. We recognize the problems involved, problems caused by
the history of the program itself as well as the very real complexities
involved with a shift in the direction of that program from that of a.
pension toward that of a workmen's compensation.
On the other hand, we must recognize that black lung is, in fact,

a precedent for other industries. On that basis alone, we must take
action to ensure that it is a viable option which can be pursued.
More importantly, a viable black lung program is vital to the

future of the coal industry in the United States. If we have such a
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program, we can cover the cost and at the same time permit the
coal industry to expand to the degree that is necessary if we are
to achieve even the option for self sufficiency.
On the other hand, a continuation of the present course can only

detract from the coal industry's ability to expand by imposing a
large burden upon a substantial sector of the industry by turning
capital away from investment in production facilities, and by im-
posing upon potential entrants on our industry, costs which are
simply unacceptable to them.
By the same token, if the black lung program moves more toward

n pension program especially if the program is geared to irrebuttable
presumptions such as suggested by the Murtha bill, there can be
no doubt that the industry's ability to attract and most importantly
to retain employees will be severely if not fatally damaged.

Therefore, we believe that there is a need to fashion a truly viable
black lung program for the future. We hope that our testimony here
today has been a contribution toward the evolution of this program,
and we stand ready to assist this committee in any possible way to
that end.
In conclusion, I might point out that if we can in fact move ahead

on this question, there can be no doubt that in the end a workman's
compensation program in the coal industry will move back where
it must be. That is to say with industry and away from where it is
now trending, toward government.
In the final analysis, therefore, the interests of government, the

industry, and the miners demand that the program that we have
'outlined here this morning is a valid starting point for the evolution
of a truly workable long-term black lung program.
Thank you for your time, and permitting me to read our state-

ment in full, Mr. Chairman.
Mr. DENT. Thank you very much, Mr. Bagge.
I think you will have to admit that I will have to have a little

time to absorb the startling development in our consideration of
this very grave area of legislation.
I need not go into the many questions you pose as to how we can

reach agreement, but this much I assure you, I personally, and I
am sure my committee will make every effort to establish a common
ground where those miners entitled to benefits will get them. The
fact that the coal industry is coming forth to accept the responsibil-
ity for some kind of a measurable liability, is a major step forward
in legislative history. It is commendable that an industry on its
own volition comes before a committee, and submits a proposal to
assume a responsibility. I would never have believed that we would
have had this type of testimony before us, when we started out
about nine years ago on this quest, for some kind of benefit payment
program for black lung.
I assure you that our staff will be available for consultations, dis-

cussions with whomever you, and your organization suggests will be
the liaison between your organization and this committee.
Of course, that offer has been made, and will be continued with

the workers who have a prime interest in this matter, and also for
all others who have an input that might help us out. This may slow
'us up for a little while longer, because you, yourself, admit there



191

is quite a bit of difference between our proposal and what you have
recommended.
In the end, I think that we are aiming at the very same goals.

None of us want to pay anybody under a compensation act that is
not truly deserving, with an understanding that because of the
history in this industry, and the history of this disease we will have
to resolve many cases on behalf of the applicants, perhaps, where
we don't have all of the preponderance of evidence of injury, as
you suggest.
We all know that something happens to anybody who is in the

mines for any long period of time, whether it is a coal mine, a lead
mine, or anything else. I know I have at least two former superin-
tendents that I have known practically all my life, who have passed
the qualifications for black lung. As you know, they did not spend
their 8 hours, 9 or 10 hours at the working face. They were in and
out of the mine, and had a lot more opportunity to breathe fresh air
for a greater portion of the day. Yet, they have qualified strictly on
medical evidence. I am not wedded to any position. But I agree we
must devise a method to measure the liability.
I know that we have at least a half-dozen sets of figures on what

the liability will be, first year, second year, fifth year, tenth year,
and on. We do know this, that we did not have the devices, or cri-
teria prior to the passage of the 1969 act to set a benchmark that
we could measure from, on what could be the anticipated incidence
of black lung disease.
I am sure the committee welcomes your testimony, just as I do.

I think that it gives us a hope that we will be able to write legisla-
tion that will be accepted by both the black lung potential recipients,
the representatives of the miners, the independent operators who
are another large body, and do produce a sizable tonnage.
I might say that in many cases the independent operators' mines

are not as well equipped as those of the larger, major producers.
The committee and the Congress, of course, will have to be satis-

fied, and the President will have to be satisfied. If we can get that all
done, it will probably be a good day's work for us.
I am not going to question you at this time, because I do think that

we have to study your testimony, and determine the differences
between your proposal and ours. Then, we will talk on the matter.
Mr. BAGGE. I thank you for your comments, Mr. Chairman.
Mr. DENT. Mr. Perkins.
Chairman PERKINS. I am glad that the president of the National

Coal Association appeared here this morning, and made a statement
on behalf of the legislation pending before the subcommittee.
I feel as you feel that there must be a cut-off period somewhere

along the line between the old miner and the new miner, and the
point where your responsibility begins, because I know that it is un-
fair to saddle the coal industry with this burden, and it is a great
big burden, of perhaps some 50,000 or 60,000 miners presently not
compensated. To my way of thinking they have been wrongfully
deprived by the Social Security Administration.
It is this group of miners that are suffering from pneumoconiosis

that concern me. They have seen their neighbors drawing compensa-
tion benefits while working in the same mines. They have seen, in many
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cases, their cases favorably determined by a referee, then, the appeals
council of the Social Security Administration just to save a few
dollars, appealed their case, and denied their claims.
They have been treated, in many instances, worse than slaves. We

can document this. I hate to say this before the Social Security
Administration, but something must be done for these miners. I
know that in many instances their claims have been denied three and
four times. The X-rays taken by doctors who reside in the communi-
ties show that many have the disease, they often send these X-rays
somewhere else, to someone who knows nothing about the effects of
mining, and they deny the evidence of the disease.
For all intent and purposes the Social Security Administration

has thrown into the waste basket this older group of claimants in
recent months, with the clinical findings that have tried to base
everything on X-rays.
Now this is the group of people that we have got to take care of.

This is the area of disagreement that I see, and we have to work out
something where their applications can be approved.
They gave their lives to the industry, and for the welfare of the

country. Unfortunately, the local communities and the States ne-
glected to set up a fund to compensate these people. Unfortunately,
we did not have any severance tax. Profits went out, and nothing
came back into these communities, which in many instances have
deteriorated. There are no longer any coal operators in existence to
pay these applicants.
They sometimes refer these applicants to the Department of

Labor to file an application against some company, where they may
have only worked 30 days, and later could not work. They worked
just because they had to put some bread on the table, when it
was well known that the disease was not contracted while working
for that employer for 30 days, or 60 days, but was contracted while
working in these dusty mines that have closed down years and years
ago, during the 1950's and early 1960's.
In eastern Kentucky, we have several thousands of these people. I

know, as you appear here this morning, you feel as I do that we
should compensate those applicants. Furthermore, after we passed
the 1969 Coal Mine and Health Safety Act, requiring these dust
standards to be lowered, we are presently, even in eastern Kentucky,
seeing youngsters go into the mines by the hundreds.
I compliment you on the progressive stand you take for the coal

miner of the present and future, but the disabled person who has
been neglected, since his mine went out of existence in the 1960's, or
the 1950's, has contracted pneumoconiosis, and the Social Security
Administration has told him to go to the devil. This is the group of
people that I am concerned about. We have to do something about
these people.
Mr. DENT. Thank you, Mr. Perkins.
Mr. Erlenborn?
Mr. ERLENBORN. Thank you, Mr. Chairman.
Mr. Bagge, welcome to the committee. I appreciate your testimony

this morning, but I am not certain yet how to react to the sugges-
tion of the establishment of a fund to be financed with a payroll tax.
Let us examine this a bit.
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Chairman Dent congratulated you on behalf of the industry for
accepting this responsibility. Just for the sake of accuracy, don't
you already have a responsibility under part C for these payments
that are now financed by the purchase of workmen's compensation
insurance, which is quite expensive.
Mr. BAGGE. Yes, but our problem is there is no way that we can

define the parameters of that responsibility.
Mr. ERLENBORN. That is true.
Mr. BAGGE. It is an unsolvable problem. The way out of this, as

we see it, is to establish a trust fund, and have the Department of
Labor administer the program. This would be something paralleling
the workmen's compensation, but the fund would only serve as the
insurance, or the trust fund carrier, once we quantify these risks,
so that we can deal with them in a rational manner.
Today, there is no way that we can do that.
Mr. ERLENBORN. I appreciate that. My point is that you are not

voluntarily accepting the responsibility that was legally on you
already. You now have that liability.
Mr. BAGGE. One of the problems we have with many of the older

miners, and a problem that we have with many of the claimants, is
to find the people responsible. This is a problem to which the indus-
try had to address itself, and it extends beyond the normal param-
eters for the normal people of buying insurance, so that if the guy
is unfortunately disabled, he gets an award. We do have this back
and forth movement of operators.
Our industry would be taking on the responsibility of the problem

posed by the last responsible operator under our proposal.
Mr. ERLENBORN. That is one advantage of your plan.
Let me ask you about financing this responsibility. Presently it is

done on the basis of premium established by a private insurance for
each individual operator. There is testimony before this committee
that in some instances the premium runs as high as 60, 70, or 80 per-
cent of payroll. Is that correct?
Mr. BAGGE. That is correct.
Mr. ERLENBORN. What do you anticipate will be the cost, based on

a payroll tax, of maintaining the fund that you recommend?
Mr. BAGGE. Mandated throughout the entire industry?
Mr. ERLENBORN. Have you made an estimate as what the per-

centage of payroll would be?
Mr. BRENNAN. We have not done that for two reasons. We do not

have the clearly defined universe on which we can base actuarial
studies. Secondly, the payment mechanism for an industry fund like
this is very complicated, and there simply has not been sufficient
time to get into that.
But, the basic problem, even assuming the legislation becomes

law, is to clearly define our universe, and then the actuaries have to
go to work. I might point out that this has been one of the problems
that the insurance industry has had, because nobody knows what
liability would be.
I remember in 1969 and 1970, the 1969 act, and the 1972 extension,

we were talking about a few thousand cases going to industry. I
don't know what the final bill is going to be, but there are 60,000
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potential ones sitting over there at the Department of Labor, and
that is a lot more than a few.
Mr. ERLENBORN. In legislation before the Congress last year, and

this year, if enacted, you might as well define the universe as anyone
who worked in a coal mine.
Mr. BRENNAN. Yes, sir, or anyone near one.
Mr. ERLENBORN. You have chosen this method of a payroll tax

for funding as opposed to a severance or tonnage tax. Obviously, this
means that there is some difference in its application to individual
operators.
Mr. BAGGE. That is right. The fact is that the tonnage tax would

impose a disproportionate burden under our concept of a fund: If it
were put in the tonnage tax, it would impose a disproportionate
burden on the Western operators, who mine the sub-bituminous coal
plus BTU, who have 10 times, or 12 times the coal per day that
comes from the midwest or the Appalachian areas.
I must say that it took some statesmanship, if I may be presump-

tious enough to use that term to apply to my own people, on the
part of many of the producers in the East who would have benefited
from that concept, to agree that in the interest of getting a viable
program, and in the interest of getting a unified industry position
before this committee today, and in the interest of getting a fund
established, that this was compromised into, to more equitably dis-
tribute the impact of this.
Although it is clearly to the advantage of many of the Western

operators, and as the industry emerges increasingly in the West,
this would obviously have put a burden upon them that would have
been disproportionate.
I might say that I am very proud of the fact that after many

hours of deliberations, and weeks of discussion, that we arrived at
this, as a way to make go.
Mr. BRENNAN. I might supplement something Mr. Bagge has said.

Our estimates of 1985 coal production center around 1.2 billion tons
a year. If, in fact, we achieve that target by 1985, 70 percent of the
production in that year will come from mines that do not exist today.
That means that you are adding a very heavy burden on those new

people coming in.
Mr. BAGGE. I might add, too, if I may, these are new economic

entities who have had no contact with the coal industry in the past.
We see the all configuration of our industry changing.
Mr. ERLENBORN. The tonnage tax would have the effect of not giv-

ing an economic advantage to one type of operation over the over.
It would be the same amount of tax on every ton. The payroll tax
will, in a way, give an economic advantage to the surface coal mine
operations, would it not? Because they are more mechanized, they
are not as highly labor intensive.
So, it might tend to lower the cost per ton for the surface coal

miners, and give them some economic advantage in the market
place?
Mr. BAGGE. That is true, but the tonnage tax would hit far harder

on the people who do not have the incidence of the disease.
Mr. ERLENBORN. That is the other aspect that I was going to raise.

You have less exposure to dust, less incidence of the disease, in the

•
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surface coal mine operation. This might, then, justify putting the
heavier economic burden on the underground mine, where the inci-
dence of the disease is higher.
It would happen to have an element of fairness there, would it

not?
Mr. BAGGE. I think it was the unanimous opinion of my board of

directors that this was the most equitable mechanism available to
handle the problem.
Mr. ERLENBORN. Now, we have talked about the burden imposed

on the larger operators. What about the smaller operator versus the
larger operator? The small underground operator tends to be more
highly mechanized, and less labor intensive. Will that not give the
larger operator an advantage over the small operator, the "mom-
and-pop" coal mine, the mine with only a few men working? They
don't have a large tonnage per man. Therefore, the cost based on
the payroll tax will be a higher percentage of their production.
Mr. BAGGE. I would ask our economist to answer that question.

I don't think that there is that wide a range, as wide a distinction
in the coal industry as it has evolved. Remember we have lost, with
the enactment of the Mine Health and Safety Act, literally hundreds
of coal producers.
If the strip mine bill is finally enacted, we are going to have a

loss of the small economic entities, who are having a very hard time
of complying with the environmental restrictions that our society has
imposed on them.
Our industry is changing, but I would refer that question to our

economist.
Mr. BRENNAN. The answer to that is—no matter what you do,

there are trade-offs, but I would like to make three points.
1. The problem does not seem to be so much the larger operator

versus the smaller operator, but rather the new operator versus the
older operator. A company, for example, operating in southern Illi-
nois, opening a new deep mine today, will in all probability in 1985,
or 1990, or 1995, have incurred zero black lung.
That operator, under existing law, will pay little or nothing to-

ward black lung payments.
2. Most of the smaller operators, or many of the smaller operators,

• have the in-and-out variety. As the market goes up, they come in.
As the market goes down, they go out. I think that there is some.
economic justice in having them pay at least as much as possible-
toward the disease they are causing.

• 3. This point is a very vital one. To the extent that you can, you
should internalize the cost of any problem you are causing, whether
or not that problem is reclamation of surface mining, or whether it
is health and safety in underground mining.
To that extent that you add a cause-burden to an underground coal

operator, who is causing black lung disease, there is some economic
justice.
I might make one final point. In looking at the trust fund, and

in. talking to our members, it is very clearly obvious that, if the
thing works as it is supposed to, the smaller coal operator and the-
small coal operator is going to pay less in toto than he is now paying.
So, while there are competitive problems, these are always true in
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anything you do, but in fact the net effect would be beneficial for
the industry.
Mr. ERLENBORN. You anticipate, I am sure, that the payroll tax

will be substantially less than the 60 or 70 percent which is the insur-
ance premium for many today?
Mr. BRENNAN. We sure do.
Mr. ERLENBORN. How does that vary from one operator to the

other? Do you know the range of insurance premium?
Mr. BRENNAN. We can supply some of that data for the record,

but it will vary all over the place. For example, in Kentucky, from
25 to 30 dollars, up to 50 or 60 dollars.
Mr. ERLENBORN. Is there a percentage?
Mr. BRENNAN. The percentage of payroll, in Pennsylvania it is

lower, and in West Virginia it is lower. It depends on a host of
faetors.
Mr. BAGGE. In the West it is non-existent.
Mr. ERLENBORN. The impact now is very uneven, and your pro-

posal, you think, would spread those costs out, and be less burden-
some.
Mr. BAGGE. To every economic entity in the coal industry.
Mr. ERLENBORN. I note on page 8, "We do not at this juncture

quarrel with the provisions in part B." You were saying earlier that
they should not be applicable to part C. It seems to me that you
are more liberal in your application of presumptions for that part
financed from the Federal Treasury, then you would be for that part
which you would finance from the industry.
Mr. BAGGE. We think that we have a different problem, as Con-

gressman Perkins alluded to, in dealing with the problems of the
past. I think that it is a matter of social policy. The Congress could
apply a presumption in that area, but we think if we are going to
head in the direction of a true workmen's compensation act, and
not a miners' pension, as we look to the future, this is a problem
of an entirely different dimension.
Mr. ERLENBORN. Do you think that it is equitable at all to engage

in presumptions which would mean that a substantial number of
coal miners, or ex-coal miners, who are not afflicted with the disease
and are not disabled would, however, receive benefits, financed from
the Federal Treasury. Is that equitable?
Mr. BAGGE. I tried to express the basis of our statement here. With

the kind of uncertainty that exists in the medical area, this is at
least a device. Whether this is at all rational is something, I think,
that only the wisdom of the Congress can determine.
• Mr. ERLENBORN. One of the medical experts who testified the
other day pointed out that if someone in the military service con-
tracted a psychosis—he was crazy, in other words—it would be as-
sumed that his being in the service either caused or contributed to
that.
Now, if you had 10 percent of those in the service who contracted

a psychosis after 15 years, do you think it would be proper to deter-
mine legislatively that everybody who stays in the service for 15
years is crazy?
I understand that the best medical evidence is that somewhere

between 10 to 12 percent of coal miners in the whole universe of

.4)
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coal miners ever contract complicated pneumoconiosis that could be
considered as disabling.
More than that percentage have qualified for benefits. Now, how

can we engage in a presumption that everybody who has been in the
coal mines for 15 years, or 25 years, or whatever, that thereby is
disabled, even if he has no symptoms. You don't want that under
part C.
Mr. BAGGE. Clearly no.
Mr. ERLENBORN. Thank you.
Mr. DENT. That estimate of 10 or 12 percent was made before

there was any black lung legislation. So, they really never knew,
they were just guessing, the same as we were when we were first
-started. Let us be honest about it, there was not much we had to
work with.
We think now, if the Social Security Administration, and HEW

have done their homework, they will be able to tell us today how
'many in the 35-year group, what percentage in that particular group
of applicants were found to have pneumoconiosis in a compensable
form; or how many with 25 years of working in the coal mines were
approved for compensation payment.
If they have not done that, they will have to take whatever pre-

sumptions we think are reasonable legislatively. There is no 'other
way. They probably can give us today those figures down to a very
fine point. For example, out of 20,000 who worked in the coal mines
for 25 years, 2,000 applied for benefits, and of those 2,000 applicants,
•x number were approved.

This is the only way that we are going to get any answers, and
then we will have a body of knowledge.
I don't think that your organization has these facts, because you

had nothing to do with receiving the applications, or passing on the
applications. I think that it would be interesting, after we are
through with your testimony here today, to take a look at their
figures.
At this time, I would like to call on Congressman Cornell.
Mr. CORNELL. In line with the last questioning about the disease

determination, certainly if there is one area where there has been
-anything near unanimity in the witnesses who have appeared before
this committee, was the fact that there was no diagnostic test that
can determine black lung definitely.
We certainly have minimized the value of the X-ray as well as the

blood-gas test, and I note that you stated on page 9 that you recog-
nize that there may be instances where effective determination of the
disease cannot be made.
It seems clearly to me an understatement.
Now, my question is this. With regard to part C determinations,

if there is not a refining of the diagnostic techniques that would
make this possible for definite determination, what would you use
as a basis?
Mr. BAGGE. The preponderance of medical evidence, as we tried

to articulate it here, we stipulate the causality if there is a debilitat-
ing situation related to it. We stipulate the causality, but always say-
ing that the preponderance of medical evidence with the benefit of
the doubt going to the miner.
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Mr. BRENNAN. If I could supplement that, Congressman Cornell.
Where you have a man who is disabled, and who had long dust

exposure, and where you have disability with dust exposure, there
is no question that the benefit of the doubt will go to the claimant. I
don't think that there is anyone in the industry that can seriously
argue with that.
The problem, though, and I think that it is a problem, that this

committee must address is that when you go the other route, and say
simply because a man who worked in the mines for x number of
years, he is, in fact, disabled.
What you are going to do is provide a miner's pension. We have

had internal experience with that. My father worked in the mines
for enough years to qualify, or so that my mother and I would
qualify under the black lung program. My father was not simply
disabled because of a chest disease, and there was no way that he
could qualify, even with the most minimal medical standards.
I guess what I am saying is, when you have a disabled former

coal miner, and he has worked 30 or 40 years, and he, in fact, is dis-
abled, that is one set of circumstance. But simply because that man
worked in the coal mines for that number of years should not be
sufficient for the justification to provide him with the workman's
compensation award. If it is a pension, then it is another problem.
Mr. CORNELL. A number of the doctors 
Chairman PERKINS. Will the gentleman yield.
I have been in the coal mines just as an observer, and I know

something about the background of a coal miner, and everybody who
goes in that mine, the nature of his work, etcetera.
You made a statement that your father was a foreman
Mr. BRENNAN. He was a miner. He worked in the mines.
Chairman PERKINS. As you stated, a foreman is entirely different

from the true, down-to-earth coal miner, because he spends about
three-fourths of his time out of the mine, and delegates his other
duties to three or four other people.
Mr. BRENNAN. My father was a contract miner in the anthracite,

and he used to do some breast work on 50, 60, and 70 slopes, and
blast the whole bit. He worked as an actual miner.
Chairman PERKINS. It appears to me that any miner who has been

in that dust, and if you stay in it for any length of time, you have
to inhale it. You have to breathe that dust, you can only hold your
breath so long. That is even applicable to a strip operation today.
Before, we used black powder, and very little mine safety in the

mines—it is another generation today, and we have moved from
that—but we are talking about an older generation of people, not
the present mining generation that we have in the coal mines today.
There is no escape from that dust.
A man could contract a disabling pneumoconiosis in a period of

five or 6 years, depending upon the amount of water that could be
spread on top of the dust. Some mines were equipped to do that,
and some mines were not.
The mines down my way were nongassy mines, and unless you

had a dust explosion, and were irresponsible in some manner, there
were no explosions. That dust was just piled up every which way,.
and they just breathed that dust day in and day out.
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I have seen people go to the grave not knowing that the cause
was pneumoconiosis. Within a period of 10 years, living in, breathing
that dust for a period of 5 and 6 days a week, and in the depression
years 6 days, pneumoconiosis is almost inevitable to the miner.
So, it is altogether a different situation from what the ordinary

person visualizes today. The miners that worked under conditions
that existed in eastern Kentucky in the 1920's, the 1930's, or even in
the 1940's—they began to get somewhat better in the 1940's, as they
began to talk about mine safety—even up to the mid-1950's, are the
group that demands our immediate attention.
In some way, we should not lose sight of this fellow, who gave

his life in the mines, and only has a few more years to live. They are
(lying out by the day, and somebody has to raise a voice and help
that group of people out. That is my real concern about this legis-
lation.
Mr. CORNELL. When you gave the basis for determination, you

mentioned practically the same thing that we have had from several
doctors who have appeared here before the subcommittee. Yet, they
have testified to the fact that after they have made such determina-
tions, the claim has been rejected, overruled.
Now, let me put a question like this. Suppose that you have a

miner who has been working in the mines, let's say for 15 years, and
the medical evidence indicates pulmonary disability. Would you say
that such an individual should fall under this compensation pro-
gram?
Mr. BAGGE. This would depend on each individual case. I don't

see how a 15 year presumption can apply. If anything comes out of
our testimony at all, we oppose the Murtha concept of an absolute
15 years presumption. The answer to that is clearly no.
Mr. CORNELL. In this case, the medical evidence does demonstrate

pulmonary disability.
Mr. BRENNAN. There are two problems here. The first is the defi-

nition of disability, and the second is the definition of disease. It is
very difficult to respond to a hypothetical case, when you don't have
the facts.
However, I think we say on page 0 that where we have true dis-

ability, proven disability and long exposure, the claimant would
be in a strong position. There are two terms, though, "proven dis-
ability" and exposure."
You will have to ask the doctors what proven disability is. "Ex-

posure" is easier.
Mr. CORNELL. That is the problem. We have such contradictory

statements from various doctors on what constitutes proven dis-
ability.
That is why I say, in the absence of being able to make such a

determination, I was wondering what you would use as your basis.
Mr. BRENNAN. When we talk about years of experience, we are

talking about simple years of experience. The fact that the man has
25 years of experience, or 35 years of experience, or what-have-you,
he may not be disabled at all.
Now, if you get into a question where you have a man disabled,

then you are moving in a different area. In fact, just the fact that he
was there does not demonstrate any disability.
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Congressman Perkins' point, I think, is certainly valid, these older
workers, etcetera, but we first have to see disability. Then you talk
about exposure. But first disability.
Mr. CORNELL. It troubles me, though, that doctors have talked

about malfunctioning of the lungs, etcetera, and they apparently
felt that the individual certainly qualified, and the claim was dis-
allowed.
Mr. BRENNER. You know, Congressman Cornell, if you go out on

the streets of Washington, or any city, or in any occupation, you will
find men who are disabled, and there are decisions made on disability.

Disability determinations are not peculiar to the coal mining in-
dustry. What is peculiar is an attempt to try to tie the disability to
the cause. What we are saying is: give us proven disability, and we
then relate back to the cause. if in fact you have long exposure, and
proven disability, you have a black lung case, but a specific case
would be very difficult to answer.
Mr. CORNELL. Thank you.
Mr. BAGGE. Thank you very much, Congressmen.
Mr. DENT. Thank you both kindly.
Now, our next witness is Stephen Kurzman, Assistant Secretary

for Legislation, Department of HEW. At the outset, let me state
that the Department of Health, Education, and Welfare is present-
ing testimony today at the specific request of my colleague, the
ranking minority member of the subcommittee, Mr. Erlenborn.
The Department testified at hearings held during the last Con-

gress—on July 17, 1973, and again on June 6, 1974. At that time, we
called several disturbing matters to the attention of HEW; instances
where the Social Security Administration was clearly not adminis-
tering the program consistent with its authority. The following are
examples:

1. In many documented instances the SSA has denied a claim
solely on the basis of a miner's being employed in a mine. In a col-
loquy between myself and the former Director of the Bureau of
Disability Insurance, the determination was defended on grounds
the Conference Report required a finding of nondisability if an indi-
vidual is actually engaging in coal mine employment.
I read into the record the precise language of the Conference Re-

port which decisively requires that the denial must be based on the
fact an individual is engaging in substantial work involving skills
and abilities closely comparable to those of any mining employment
in which he previously engaged with, some regularity and over a
substantial period of time. Despite this legislative mandate, claims
continue to be denied solely on the basis that the miner is working
in a mine with no consideration as to the type of work being per-
formed.

2. The former Director was asked if several X-ray readings pro-
duced varied and conflicting diagnoses, which reading would be con-
sidered. He stated that the 5C-ray reading would be resolved in favor
of the claimant. Subsequent documented denials belie that contention.

3. For some disturbing reason the Appeals Council has chosen on
its own motion to review and reverse favorable AU J decisions. The
agency's own statistics indicate that as of June 22, 1974, the Appeals
Council has received 2,303 favorable AU J decisions. On its own mo-
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ti on, the council issued 64 decisions, 57 of which reversed favorable
decisions of the AL's.

4. We were informed that the SSA culled its files and furnished
names to a few coal companies for purposes of facilitating the com-
pany's notification to miners to file under Part B of the program.
When asked why the procedure had not been extended to all identi-
fiable companies to assure more universal notification, we were told
that the possibility of many incorrect addresses would defeat the
effort. Yet one company was able to locate and advise 5,984 out of
6,000 miners to file claims.
The response to those inquiries was largely unsatisfactory, and I

was reminded that the 1972 amendments arose in large part out of
similar instances of maladministration on the part of HEW. Since
then, another vital aspect of the black lung benefits program has
been abused by HEW, and / again call it to attention by way of
continuing example. It concerns the rigid so-called permanent medi-
cal standards that HEW has literally saddled the Department of
Labor with for purposes of administering part C of the program.
The HEW responsibility was carried out since the 1972 amend-

ments under the less restrictive so-called interim medical standards.
HEW points to "substantial legal and other reasons" for applying
restrictive medical standards to a claim filed on and after July 1,
1973, and less restrictive criteria to a claim filed before July 1, 1973.
That allegedly "substantial legal" support apparently arises out

of language contained in the Senate report accompanying the 1972
amendments. In actual fact, HEW completely misplaced the empha-
sis of the Senate report. The Senate directive with regard to the
so-called interim standards clearly spoke to standards that would
obtain until "the establishment of new facilities or the development
of new medical procedures."
That was the clear and explicit condition underscoring the need

for and the duration of interim medical standards. Under HEW
interpreation, these developments somehow magically occurred at
the onset of part C of the program. The Congress did not intend, as
HEW so unequivocally asserts, that this interim approach would
conclude at the termination date for new part B filings. I doubt that
HEW would now be so bold as to assert that the new facilities or
new medical procedures referred to so specifically in the Senate re-
port have, in fact, become reality.
The legislation in consideration would correct this as well as other

HEW abuses. I also understand that litigation is pending on the
question of the medical criteria, and I am confident the Federal
courts will be able to read and understand the intent of the Congress
and redress HEW's attempt at creative imagination in this matter.
Notwithstanding a national approval rate in excess of 62 percent—

as of December 31, 1973—the evidence remains that HEW and the
Social Security Administration have not, since 1969, administered
the program in accordance with the intent of the Congress. Indeed,
an approval rate of 99 percent would be unsatisfactory if, in fact,
all claims filed would justify approval. So we are not impressed
with the fact that most claimants are afforded benefits.

Finally, my objective in these remarks is to put your testimony
in perspective:
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1. You have testified on two previous occasions during these on-
going hearings, and I believe this testimony will be redundant to
the question of claim determination—considered fully during the
last Congress—and unnecessary to the essential focus of this round
of hearings—the creation of a coal industry insurance pool.

2. You were invited at the specific request of the ranking minority
member, pursuant to prerogatives under the committee rules; and

3. Many of us feel this effort toward enacting 1975 amendments
would be unnecessary had you exercised your authority under the
program in accordance with our intent and expectations.
You may now proceed with your testimony.

STATEMENT BY STEPHEN KURZMAN, ASSISTANT SECRETARY FOR
LEGISLATION, DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

Mr. KURZMAN. I would like to introduce my colleagues. We have
an extensive number of representatives of HEW here today, because
a number of elements of the Department are very deeply concerned
in this.
To my immediate left is Mr. James B. Cardwell, Commissioner,

Social Security Administration. To my immediate right is Mr. John
Rhinelander, General Counsel of the Department. To Mr. Cardwell's
left is Mr. Samuel Crouch, who is Acting Director of the Bureau of
Disability Insurance of the Social Security Administartion. Behind
us, I will introduce just two others, although we have quite a number
of other people here, too, Mr. Robert Trachtenberg, Director of the
Bureau of Hearings and Appeals at SSA, and from the health side
of our Department, Dr. Barry Make, who is on the far left here,
chief of the clinical section of the medical research branch, The Ap-
palachian Laboratory for Occupational Respiratory Diseases, a unit
of the National Institute of Occupational Safety and Health of
HEW.
Mr. Chairman, we very much appreciate this opportunity to be

here. We, of course, will be directing our testimony today to the
specific provisions of H.R. 8.
Let me mention first the two overriding concerns that we have.

Of course, we are not talking about the changes in part C; we will
defer to the Labor Department on those. We are talking about the
changes in part B, the HEW-Social Security Administration re-
sponsibility under the act. First, in our view these changes would
place extreme administrative burdens on an already over-taxed So-
cial Security Administration, about which Commissioner Cardwell
will be speaking in a separate statement. Secondly, it is inappropri-
ate, in our view, to extend still further the Federal responsibility
for paying benefits to victims of pneumoconiosis, which we think
should be an industry responsibility.
As you know from previous testimony before you on several oc-

casions, HEW strongly believes that there is a responsibility for all
occupational hazards which the industries themselves have permitted
to exist, and which the industries themselves should undertake.

Generally, of course, work-related accidents and diseases are cov-
ered under State workmen's compensation laws. It was only because
few such laws in 1969 included coverage—and none had adequate

•

4
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coverage—for coal workers' pneumoconiosis that the black lung bene-
fits program was enacted. But it was designed only, and it is spe-
cifically so stated in many of the statements made at the time, as an
emergency program to assist miners, mining States and the coal
mining industry until adequate State programs could be enacted.
Federal responsibility was, therefore, limited to a transitional pe-

riod, during which the States were to amend their workmen's com-
pensation laws so as to provide adequate coverage for pneumoconio-
sis. At the end of a 3-year period, the States and the coal industry
were to assume the major responsibility for compensating miners
and their families for disability or death due to black lung.
In 1972, Federal responsibility was extended and expanded even

further. The original black lung benefits program had provided
benefits only for underground coal miners, their wives or widows,
and their children. The 1972 amendments extended the program to
surface coal miners, and to miners' orphans, parents, brothers, sisters.
While it is certainly true that during this transitional period no

States have provided adequate coverage for pneumoconiosis, we be-
lieve that any responsibility the Federal Government had in this
area has been fulfilled. Part C was designed to help the industry
pick that responsibility up. As Congressman Erlenborn has pointed
out, they have that responsibility now. We believe that any further
extension of Federal responsibility would only encourage further
delays on the part of both the industry and the States.
I must point out, with all due respect, that we were very much

under the impression, both originally and when the 1972 amend-
ments were enacted, that the Congress agreed that there should be
no further extensions of Fderal responsibility in this area. I will
call your attention to one of the statements made at the time of the
1972 amendments. According to one of the sponsors of H.R. 8,
Congressman Flood, who made a statement which is on page 3 of
my printed testimony, "This will not be extended." He even went
so far as stating that it was never meant to be, and it was not going
to be extended beyond that extension.
Mr. DENT. How many thousands of persons eligible under the

law have not been notified of their rights under the law? It is our
understanding, based on estimates, there is still a large group of
people who have not filed because they were unaware of the law's
existence. Presumably, the Social Security Administration's notifica-
tion program was less than effective.
A few companies, somehow, were able to obtain a list of every

miner who ever worked for them, showing their last known address,
and they notified thousands of miners scattered in communities such
as Tampa, Florida, Hot Springs, Arkansas, Honolulu, and Alaska,
who never knew that the law was passed.
All we are trying to do now, is to give the responsibility to the

operators, but we cannot give it to them when there is a backlog of
responsibility still covered under the original act.
Now, if you drag your feet another 2 years, or 3, and turn down

80 to 90 percent, as it has been in some cases, and in some areas, all
you have to do is to refuse them long enough, and you will not have
any liability at all, because they will be dead.
In the meantime, there is still a liability. They have the same

right under the law to receive Federal money, if they have never
52-i8-75 4
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been examined yet, and if they have pneumoconiosis. I don't think
that the operators or the States can possibly find the last responsible
operator, if you cannot find him.
Mr. KURZMA N. All I can say in response to that is three things.

First of all, compared to the initial estimates of how many miners
would apply for benefits, the cost of the program indicates that
vastly larger numbers have actually applied for it and were ap-
proved than were ever anticipated.
We have received, as of the end of the last calendar year, 556,200

claims, of which 65 percent to 70 percent have been approved. I am
talking of initial approval running at the rate of about 65 percent.
The second point is, as far as the expectations of the Congress

when the program was first enacted, or when it was extended, it has
succeeded in identifying miners with black lung in larger numbers
than anybody had any reason to believe.
Third, we have a major effort to find and notify those who might

apply. The very large number who applied testifies to that.
I would like to turn to Mr. Cardwell to give you the details on

exactly what was done to find miners, who might apply under this
program.
Mr. DENT. Did you catalog those applications according to years

of service, and the areas that they worked in?
Mr. CARDWELL. We do have some information about the number

of applications in which there was, as a part of the application, a
contention that the miner had worked for 35 years or more. As of
June 1974, the number was about 31,000 in toto.
Mr. DENT. Would you give us the number again?
Mr. CARDWELL. About 31,000 applicants contended as part of the

application that the miner involved in the case had worked in coal
mine employment for 35 years or more. About 1,600 of those whose
claims were denied, I believe were then and there actually employed
in the mines or had been at the time of their death, and claimed
to have worked for over 35 years. Of the total number of appli-
cants contending 35 years or more coal mine work, about 4,500 were
denied, about 15 percent, and the remainder were approved.
Mr. DENT. The last figures you gave, we will be able to get? We

are trying to get our figures up to date. The last figure that we had
was about 91 percent of the applicants with 35 years of mining
service, working in the mine, out of a total of 25,927, you approved
23,807, and 2,120 were denied.
Based on that kind of information we arrived at the 35-year

presumption.
Mr. CARDWELL. Our figures come out at 14 or 15 percent.
Mr. DENT. It is pretty reasonable to start to get some assumptions

in here so that we can clean up this backlog. It has been the intent
of this committee from the very first day, that at the first oppor-
tunity where we could do it within reason, and on an equitable
basis, to turn it over to the industry. Recognizing, of course, even
at that point that the next 10 years after the passage of that act
was going to see the coal industry revived, and probably 70 or 80
percent of the operators would be brand new in the industry, and
having nothing at all to do with the black lung cases.
Mr. ERLENBORN. Mr. Chairman, would you yield?
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Mr. DENT. I was hoping that we could get some understanding
from you folks.
Mr. ERLENBORN. In view of the fact that the witnesses did wait

one day to testify and they have come back here today, I wonder
whether we could have the witness shorten his presentation, but give
them an opportunity to present their testimony to the committee
before we begin interrogation, so that we can have them complete
it this morning. I think that it is only fair to them.
Mr. DENT. I am not so anxious to give them every opportunity.

I have spent many hundreds of hours on this problem, and these
are the folks who have to spend some time with us too. Your salary
goes on just as well while you are here, as does mine, I hope. I
believe that your testimony will be important, but very important
only if we can question you. If you wish to read that testimony all
the way through, and then answer questions, that is all right with
me. That does not exclude the possibility of your coming back up.
Chairman PERKINS. If the distinguished subcommittee chairman

would yield to me.
If the Social Security Administration had done their duty and

fulfilled their responsibility under this subject, there would not
have been any necessity for them to come back again. But, when you
were derelict, and people were dying from pneumoconiosis, you
were denying their applications.
People come before your referees, and they can hardly get their

breath. You say that they are not afflicted with the disease, simply
because, as you want to argue here today, it would cost too much
money for compensation.
The. coal miners provide the fuel for this country, and they did

so during two world wars. Nothing was left at home to protect them.
No .funds were set up. It is the U.S. Government that has the obli-
gation to these miners and we are going to do our darnedest to see
that the obligation is carried out.
You may be here 2 or 3 years from now, for a further continua-

tion of Federal responsibility, if you renege, and arbitrarily and
facetiously deny just applications, as you have been doing in the past.
Mr. KURZMAN. I must respectfully answer that we have enforced

this program to the hilt. The enormous amount that has been paid
out, and will be paid out for the lives of the beneficiaries under this
program, the infinitesimal rate of reversal in the U.S. courts of our
decisions of denials, both testify overwhelmingly, in my judgment, to
the fact that this law has been carried out faithfully and fully, as we
will carry out any amendments that are enacted.
Chairman PERKINS. I fail to visualize that at one time we had

880,000 coal miners in this country, and you have never been able to
calculate the size of this problem. For that reason you are now, in
my judgment, arbitrarily denying claims wrongfully, because you
have exceeded your expectations.
Mr. KITRZMAN. Mr. Chairman, if that were the case, the courts

would have reversed us. They have not.
Chairman PERKINS. The courts are governed by any evidence that

the administrative officer finds. If there is evidence to sustain it, the
courts are bound by the administrative procedures rule, just like
in the workmen's compensation cases. A case is denied, and appealed
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to the courts. The council, or the appeals is sustained, because there is
enought evidence to justify it.
I am talking about the overwhelming evidence that shows that

this man has pneumoconiosis, you will throw all that evidence
aside, and take the X-rays reading and forward them off to Balti-
more, or California, or somewhere, where no one was ever around
the coal mines and knows nothing about them, and deny all clinical
evidence.
Mr. KuRzmArt. Mr. Chairman, I must respectfully disagree. I

would be very happy to have our general counsel explain how the
courts look at these cases. They would not permit us to deny claims
arbitrarily, or without substantial evidence on the record.
If the claimant could produce the kind of evidence that you are

talking about, then the cases would be reversed. The fact of the
matter is that they are not.
Chairman PERKINS. If you have an arbitrary and capricious rule,

the courts have no way of getting behind that decision of yours,
when you have doctors stating that this man does not have pneumo-
coniosis, and he actually does have it.
Mr. RHINELANDER. I would have one comment. The statute pro-

vides that all relevant evidence shall be considered. The substantial
evidence test, which is the judicial test for reviewing administrative
decisions here, is the same that we have in the social security pro-
gram generally, particularly the disability program, where a great
many of the other court cases in social security arise.
MT. DENT. MT. KUTZMall.
Mr. KITRZMAN. If I may make one point. It is relevant to note

that the rate of reversal in the black lung cases is lower than it is
in the social security disability cases generally. Only a tiny number
of cases have been reversed; there have been only three so far.
Mr. DENT. Mr. Kurzman, I am not going to interrupt you again,

but I would like at this time to send this request down to you for
specific information on the estimated costs for black lung benefits pay-
ments if the proposals we are considering were enacted because I would
rather have our data up to date before we start making any kind of
resolution based on the data that we need.
Mr. KURZMAN. We will be very happy to comply.
[Information referred to above follows:]

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,

Washington, D.C., March 28, 1975.
Hon. JOHN H. DENT,
Chairman, General Subcommittee on Labor,
House of Representatives
Washington, D.C.
DEAR MR. DENT: This is in response to your request of March 13, 1975, for

an explanation of the difference between two sets of estimates of additional
black lung benefit payments in fiscal year 1976 that would result from enact-
ment of proposed changes in part B of title IV of the Federal Coal Mine Health
and Safety Act of 1969. Both sets of estimates were prepared in the Office of
the Actuary of the Social Security Administration.
The first set of estimates was prepared in September 1974, and represented

the additional costs of black lung benefits under part B that would result from
3 proposals then under discussion. These estimates were provided to members
of your staff in a memorandum dated October 1, 1974. The estimates for the
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3 proposals were subject to the assumptions and limitations described in the
October 1 memorandum. As shown in the memorandum, total additional benefit
payments in fiscal year 1976 were estimated to be $85 million.
The current estimate of total additional black lung benefit payments under

part B in fiscal year 1976 that would result from enactment of selected pro-
visions in H.R. 8 is $477 million.
The reasons for the difference between the estimate for the proposals under

discussion in September 1974 and the estimate for H.R. 8 are enumerated
below:

1. The estimates prepared in September 1974 represented additional benefit
payments that would result from only 3 proposals, as shown in the October 1,
1974 memorandum. These proposals, and the estimated additional benefit costs
in fiscal year 1976 for each of them (in millions), are as follows:

(a) In the case of miners employed for 35 or more years in under-
ground coal mines, provide for an irrebuttable presumption of
total disability, or death, due to pneumoconiosis   $74

(b) For miners employed for 25-34 years in underground coal mines,
provide that no claim for miner's benefits can be denied until
the miner has had a negative exercise blood-gas study, unless
either such study is medically contraindicated or the miner
refuses to undergo such study. If an exercise blood-gas study is
medically contraindicated, the blood-gas study would be given
at rest. If the result of the blood-gas study is positive, the claim
would be allowed. No claims from survivors of deceased miners
would be allowed under this provision   6

(e) Provide that no claim, from either a miner or the survivor of a
deceased miner, can be denied solely on the basis of employ-
ment as a miner if such employment had recently been changed
to a less dusty part of the mine, to less rigorous work, or to a
position of substantially less pay   5

Total   $85

' The current estimates represent additional benefit payments that would re-
Ault from enactment of 6 proposals in H.R. 8. Three of the 6 proposals are
- similar to,, but broader in scope of coverage (and hence, greater in cost) than,
the 3 enumerated above and discussed in the October 1 memorandum. The other
3 proposals are: (i) the elimination of offset against black lung benefit pay-

_ ments due to payments under State programs, unless such State payments are
• due to pneumoconiosis (section 5 of H.R. 8) ; (ii) the requirement that the
Department of Health, Education, and Welfare must notify individuals who

- may be eligible for black lung benefits, but did not file a claim for such benefits
under part B, and that any claim resulting from such notificaton shall, if filed
within 6 months after the date of notification, be considered on the same basis

• as if it had been filed on June 30, 1973, (section 8) ; and (iii) the extension of
black lung benefits to workers in coke-oven areas and to their survivors
(section 2).

2. H.R. 8 provides that no claim, from either a miner or the survivor of a
. deceased miner, can be denied solely on the basis of employment as a miner
(section 6). This provision is more liberal than the proposal described in Sep-

• tember 1974. As shown in the October 1, 1974, memorandum, the proposal under
discussion then was: "No claim, from either a miner or the survivor of a
deceased miner, can be denied solely on the basis of employment as a miner
if such employment had recently been changed to a less dusty part of the mine,
to less rigorous work, or to a position of substantially less pay" (italic
supplied). The limitation on eligibility, represented by the underlined portion

• of the September 1974 proposal, does not appear in H.R. 8. Thus, the estimated
cost for the provision in H.R. 8 is higher than the estimate for the more limited
proposal under discussion in September 1974.
3. H.R. 8 provides that if a miner was employed for 25 years or more in

underground coal mining, there shall be a rebuttable presumption that he is
totally disabled due to pneumoconiosis, that his death was due to pneumoconi-
osis, or that at the time of his death he was totally disabled by pneumoconiosis,
and such presumption may be rebutted only by the negative result of a blood-
gas study. Thus, any claim from the survivor of a deceased miner with 25 or

• more years of coal-mine employment would be allowed unless a blood-gas study
showing a negative result had been performed immediately before the miner's

• death. The proposal under discussion in September 1974 was more limited in

52-185-75-15
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that it would have applied only to claims from living miners. As stated in the
October 1 memorandum, claims from survivors of deceased miners were ex-
cluded in the October cost estimates for this proposal.

4. The current estimates for H.R. 8 take into account allowances resulting
from all new claims that would be filed under part B. This includes new
claims under the 3 proposals that also affect denied claims previously filed
under part B (i.e., the 35-year irrebuttable presumption, the 25-year rebuttable
presumption, and the bar against denial solely on the basis of employment as
a miner), as well as new claims resulting from (i) the extension of black
lung benefits under part B to coke-oven workers and their survivors and (ii)
the ,requirement that individuals who may be eligible for black lung benefits,
but did not file a claim for such benefits under part B, must be notified. Claims
from persons made newly eligible for benefits under the bill may be filed under
part B within a 2-year period after the date of enactment of the bill. Claims
from persons who are contacted under the notification requirement must be
filed under part B within 6 months of the date of notification. Since H.R. 8
requires that "new claims shall be considered on the same basis as if filed on
June 30, 1973," a new claimant must establish eligibility as Of June 1973.
Therefore, any new claim could result in the payment of benefits retroactively
as far back as June 1973. On the other hand, the estimates presented in the
October 1 memorandum were limited to benefits only from claims that had
been filed under part B prior to July 1, 1973, for miners, and prior to January
1, 1974, for survivors.

5. As a result of further analysis of data on claims that have been denied
under part B, the current estimates reflect the effect of a reduction from the
October. • estimates in the estimated number of miners, represented in denied
claims,, :with. 35 or more years of coalmine employment, and the estimated
number with 25-34 years of such employment.

6. Finally, the October . 1974 estimates reflected assumed benefit increases
effective for October 1974 and October 1075 of 5.5 percent each. The current
estimates reflect the actual increase of 5.52 percent that became effective for
October 1974 and an assumed increase of 9.0 percent to become effective for
October 1.975:

7. Our estimates of the additional benefit payments under part B in fiscal
year 1976 that would result from enactment of the selected provisions in H.R. 8
are shown below .(in :

(a) Eliminate offset against black lung benefits due to reasons other
than pneumoconiosis   $ 1/

(b) Irrebuttable Presumption for miners employed for 35 or more
Years in underground coal mines   69

(c) Rebuttable presumption for miners employed for 25-34 . years in
underground coal mines   79

(d) Preclude denial solely on the basis of the employment status of
the miner   79

(e) Additional awards representing transfers from part C and new
claims filed under the individual notification provision   228

(f) Extend coverage to coke-oven workers and to their survivors   18
Total   477

- Sincerely •yours,
STEPHEN KURZMAN,

Assistant Secretary for Legislation.

Mr. KURZ-MAN. Let me point out the cost impact of this act, and the
size of the subsidy that the Federal Government has so far provided
to this industry.
The early estimates of the cost 
Mr. DENT. I do not want the record to contain that statement.

It is not a subsidy to the industry. The industry did not get a nickel
out of this. I am not one to defend the industry very strongly, but
this is not a subsidy to the industry paid by the Government. It is
compensation to the workers under the law passed by the Congress.
It was directly to the 'workers, and not to the industry.
Mr. ERLENBORN. Mr. Chairman, if the indutry had covered pneu-

moconiosis in the State workmen's compensation laws, it would have



200

6

been financed over the years by the industry. So they can draw a
legitimate conclusion that the industry was—
Mr. DENT. If they had done that, we would not have had to pass

the law.
Mr. ERLENBORN. Right, and the industry would have paid the bill.
Mr. KunzmArt. As under part C they will, unless you change it.
Mr. DENT. In the mining States, such as Pennsylvania, the burden

got too heavy for the State to bear, that is all.
Please proceed, Mr. Kurzman.
Mr. KURZNI A N. In December 1969, Mr. Chairman, the cost of the

program for the first 20 years was estimated to be a total of $3
billion.
Chairman PERKINS. May I interrupt for one observation.
The substance of your testimony clearly documents what I have

stated here today. It just reflects that you are against the whole
thing—the subsidy, how much money you have paid out, and all
these things.
I would not be surprised, if you continue the way you have in

the last 2 or 3 years, that you may be back 2 or 3 years from now
for a further continuation of the Federal responsibility.
Mr. ERLENBORN. May I ask for regular order. The -witness has

not been given an opportunity to present his statement. Could we
hear it?
Mr. KT5RZMAN. As of December 31, 1974, after 5 years, the sum

we have already spent under part B from the Social Security Act:
ministration and HEW has reached $3.2 billion, more than the total
estimated cost for 20 years. We now are paying black lung benefits
from the Social Security Administration at an annual rate of almost
$1 billion. On the basis of preliminary estimates, enactment of the
bill before you would result in additional benefit payments of $500
million, including retroactive benefit payments in the first full year,
assumed to be fiscal year 1976, and a total of $1.9 billion through the
end of the act as now constituted.
Mr. DENT. I hate to interrupt. I asked for information. I have to

use that information as being reliable. That information is noi
reliable, nor is the information that you are giving me now.
In October I asked you for estimates, and in October you told

me that ,in the year 1976 the cost would be $83 million. Now it is
$500 million.
Mr. KURZIVIAN. Let me explain that. The bill changed in the

interim.
Mr. DENT. The bill has not changed.
Mr. KURZMAN. You asked us to cost out only. 3 of the provisionS

that are in the bill before you, which has about 10 provisions.
Mr. DENT. These provisions have nothing to do with these three

particular assumptions. These are the three that I asked you about,
and I gave you three presumptions that I have now.
Mr. KuRzm..A.N. The actuary based it on what was given in October,

and based on what he is given now for this bill, there is a higher
estimate. Apparently., the bill is being liberalized.
Mr. DENT. Proceed.
Mr. KuRZMAN. I will be happy to put on record both the assump-

tions made by the actuary, in his October estimate, and the assump-
tions he made in presenting us with these figures.
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. Because of the budgetary restraints that are dictated by the
present economic situation, we strongly believe it would be most
ill-advised to take on such a substantial additional expenditure,
particularly in an area which traditionally has been reserved for the
.States, and, as I have said, for industry.

As you know, in his state of the Union message earlier this year,
President Ford stressed the need for fiscal restraint and cautioned
us •
If we don't act to slow down the rate of increase in Federal spending, the

United States Treasury will be legally obligated to spend more than WO
billion in fiscal year 1976, even if no new programs are enacted. These are
not matters of conjecture or prediction, but, again, a matter of simple arith-
metic. The size of these numbers and their implications for our everyday life
and the health of our economic system are shocking.

I should also point out here that the great majority of the present
;black lung beneficiaries are also entitled to social security benefits,
under other titles of the Social Security Act, either disability,
survivors or old-age benefits. Some of them are also entitled to
pensions based on group policies provided by their employers and
to pensions from their unions. Many of the people who would
,become eligible for black lung benefits by the liberalizations this
'bill would provide can also be expected to qualify for these other
'benefits.

Let me briefly hit on the major provisions of H.R. 8. First, the
icoverage of workers employed in coke-oven areas, provided their
work environment was as dusty as an underground coal mine. Mr.
Chairman, I am confident that expansion of the black lung pro-
gram to workers other than coal miners and their families will
undoubtedly result in increased pressures for similar benefits for
other categories of workers. Already, several bills have been intro-
duced in this Congress which would provide benefits, similar to black
lung benefits, for iron miners and asbestos workers. In the last
Congress, bills were introduced to provide such benefits for textile
workers, glassworkers, paintworkers, and a host of other groups of
workers. I strongly believe that now is the time to stop the trend
of shifting responsibility for occupational hazards from the in-
dustries, where we all agree it belongs, to the Federal Government.
Moreover, as I stated earlier, further extensions of Federal re-:
sponsibility into the State workman's compensation area will only
continue to discourage the States from improving their workman's
compensation laws.

Secondly, the presumption of disability or death based on length
of mine employment. The bill, of course, would provide a presump-
tion of disability or death due to black lung, rebuttable only by a
negative blood-gas study, after 25 years in the coal mine work; and
an irrebuttable presumption of such disability or death after 35
'years of such work. Under the first presumption, workers with 25
years of mine employment could qualify for black lung benefits
:even though they did not have black lung. This is because the 25-
year presumption can be rebutted only by the negative results of a
blood-gas study.
However, a positive blood-gas study by itself is not a positive

indication of black lung. A positive blood-gas study can reflect one

•
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or more of a variety of impairments such as heart disease, disorders
of the blood-forming organs, or lung conditions other than black
lung.

Aside from the questionable probative value of the blood-gas,
studies, use of them as the exclusive means of rebuttal would present
difficulties. To be at all meaningful, a blood-gas study would have to..
be an exercise study. And in many cases, particularly those of
patients with a heart condition, an exercise study is medically.
contraindicated.
Not only could miners get black lung benefits under the first

presumption without having black lung, survivors of miners who
worked in a mine 25 years could also get black lung benefits even
if the worker never had black lung. This latter serious inconsistency
could arise merely because a blood-gas study was never taken on the
miner before he died or the results of any such study that was done
were no longer available. The effect would be that practically all
survivors of long-term miners who died some years ago would get
benefits, since until fairly recently blood gas studies done on miners
were relatively rare.
The 35-year irrebuttable presumption, in effect, would provide a

Federal pension for long-term service in the mines, regardless of
whether the miner was actually disabled from black lung. Some
miners do work a lifetime in a mine without contracting disabling
pneumoconiosis. The information given you by Mr. Brennan cer-
tainly would indicate that. This irrebuttable presumption fails to
differentiate between them and those miners who do contract that,
disease.
There are many factors other than length of service in a mine

which have an influence upon whether a miner contracts pneumo-
coniosis and, if he does, the rate of progression of the disease. For
example, such factors as the type, size, and concentration of the dust
particles to which the miner is exposed are impotrant. Also, the
reaction to any type of dust retained by the lungs depends on the
individual miner's resistance to coal dust.
In summary, these proposed presumptions are not reasonable ones

upon which to base a finding that a miner developed pneumoconiosis,
since length of service in a mine, taken alone, is not prima-facie evi-
dence of disabling pneumoconiosis. We have no medical evidence to
support these proposed presumptions.
Mr. ERLENBORN. If I may interrupt.
Would you say that in the 35-year irrebuttable presumption, a

pension would be given to those who were not necessarily disabled
from black lung. As a matter of fact, they would not have to be
disabled at all. Isn't that a fact
Mr. KURZMAN. That is correct.
Mr. ERLENBORN. Thank you.
Mr. KURZMAN. The third factor is the inclusion of excess at-

torney's fees in the workmen's compensation offset. Under the pres-
ent law, the Social Security Administration is required to offset any
black lung benefit payable under part B to a miner or his dependents
or survivors dollar-for-dollar against any State workmens' compen-
sation, unemployment, or State disability insurance payment which
the beneficiary receives on account of the miner's disability. Medical
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or legal expenses are not considered to be part of the beneficiary's
compensation, even if he is reimbursed for them by the State.
The bill would provide that the Social Security Administration

reduce black lung benefits by an amount equal to any attorney's

fee for services rendered in pursuit of a claim for State workmen's
compensation, or certain other State benefits, to the extent that such.
fee was in excess of the amount which could be allowed if the claim
were a part of part B black lung claim.
If the objective of the proposed provision is to create pressure

to reduce excessive attorney's fees in State compensation claims, we
believe that penalizing the beneficiary is not a good way to accom-
plish it. Attorney's fees, even those for which the claimant may be
reimbursed by the State, do not constitute, in our judgment, com-
pensation to the claimant for his impairment and should not, in our
judgment, therefore, be taken into account for purposes of the
Offset provision.
There may be an urgent need to prevent abuse with respect to

the fees charged -for services rendered in connection with State
workmen's compensation claims and claims for similar State bene-
fits. The way to do this, in our opinion, is not by using a back-door

approach through Federal law, but by regulation. Regulation of

attorney's fees in State workmen's compensation cases should be
done by the States rather than by the Federal Government.
The fourth factor is the application of offset only against State

benefits based solely on black lung. The bill would remove the
current offset provision whereby present black lung benefits are
reduced by the amount of certain State benfits where the State
benefits are not based on pneumoconiosis.
Where State workmen's compensation or other State payments

based on disability to us are payable concurrently with black lung
benefits, it seems reasonable that black lung benefits should be offset
regardless of whether the State payments are also based on black
lung. All such payments are designed to replace, as far as we can
see', in part, earnings from work which are lost when the worker
loses his ability to work. It is immaterial whether this ability is
lost because of one severe impairment or because of a combination
of impairments which gives rise to several payments from different
sources. Limiting the offset of black lung benefits to State payments
based only on black lung, as this provision would do, could result
in situations where a beneficiary would be paid black lung benefits
and one or more State benefits, the total of which could considerably
exceed the amount of his earnings before he became disabled.

• I would like to discuss a fifth provision of H.R. 8, concerning the
denial of claims solely because of current employment as a miner.
The bill would prohibit the denial of a claim solely because the
miner is currently, or was at the time of his death, employed as a
miner.
If a miner has complicated pneumoconiois, present law provides

that there is an irrebuttable presumption of eligibility for black
lung benefits, even if the miner is currently working in a mine. If a
miner has simple pneumoconiois, he is denied benefits if he is cur-
rently working in a mine. Under the bill's provision, a miner who

41
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ha,d simple pneumoconiosis, and who, was still working as a miner
could be eligible for black lung benefits.

Concerning review of favorable decisions of administrative law
judges, the bill would provide that a decision by an administrative
law judge in favor of a claimant would not be subject to appeal or
review except on the claimant's motion.
A decision by an administrative law judge in a black lung benefits

claim is, under present law, subject to the appeals process and is
ultimately subject to the jurisdiction of the Federal courts, as we
have discussed earlier. Review by the appeals council, as the Secre-
tary's delegated body, is consistent with the Administrative Proce-
dure Act. To provide for finality of the administrative law judge's
decisions in favorable cases would be a modification of the adjudi-
catory principles of the Administrative Procedure Act. As the Sec-
retary's delegate, the Appeals Council of the Bureau of Hearings
and Appeals of the Social- Security Administration is responsible
for insuring that the law is fairly and uniformly applied at the
appellate level. Curtailment of such review, as the bill would provide,
could result in applications of the law contrary to the intent of
Congress. It would also result in a different appeals process being
applied to black lung benefits claims than is applied to all social
security benefits claims.
We believe that decisions of administrative law judges should

remain fully subject to the appeals process.
Also, since this provision would be retroactive to the beginning

of the black lung program, an undetermined number of claims
which had initially been favorable to the claimant but denied on
appeal would have to be allowed, even though, presumably, the
basis for denial on appeal was that payment was not warranted
by the law and the facts of the case. Moreover, such payments
would have to be made retroactively to the time each claim was
initially filed.
With respect to locating potential claimants the bill would direct

the Secretary of Health, Education, and -Welfare to locate indi-
viduals who had long periods of underground coal mine employment,
or their survivors, and who have not filed black lung claims under
the part B provisions, to notify them of their possible eligibility,
and to offer them assistance in filing claims. Any such claims would
be deemed to be part B claims if they were filed within 6 months
of notification.
Here I should point out that the Social Security Administration

would be required to review upward of 200,000 claims. As you will
• see. from Commissioner Cardwell's statement, that would be a very

serious matter for the other social security beneficiaries, indeed.
Ever since the beginning of the black lung program, the Depart-

ment of HEW has conducted a large scale public information pro-
gram to notify and inform all potential beneficiaries of the im-
portance of applying for black lung benefits, if there is a possibility
of eligibility. In addition, the Department has made intensive efforts
to cooperate with miners' unions and black lung associations to
make information on the black lung program available as widely
as possible. Further intensive efforts would be costly and, in our
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view, generally unproductive. It could be expected that the number
of potentially eligible coal miners or their survivors who would
be reached by these efforts would be minimal.
The establishment of separate fund for part C beneficiaries and

medical care for part C miner beneficiaries: As I have indicated,
these provisions of the legislation would be administered by the
Department of Labor, and accordingly we defer to that Department
upon these provisions of the bill.
Review of pending and denied claims: The current bill would

provide for a review of every denied or pending part B black lung
claim in light of the changes in the program made by the bill.

Since, as I have indicated, the Department is opposed to the sub-
stantive provisions of the bill, it also opposes this provision.
I should point out that this provision would require the Social

Security Administration to review over 200,000 claims.
Treatment of new claims as part B claims if filed within specified

time: The bill would provide several time limits within which a filed
claim would be considered on the same basis as if it were filed on
June 30, 1973, so that such claims would, if allowed, be part B
claims.
Under these provisions, not only coke-oven workers, but their

dependents, and survivors, and other claimants qualifying under
the eligibility changes made by the bill, but also some beneficiaries
who are now being paid under the provisions of part C could be-
come entitled to benefits under part B, which would mean that they
would be paid lifetime benefits out of Federal revenues. The bill
would thus provide another substantial extension of the Federal
responsibility in the black lung area and would do so under greatly
liberalized eligibility requirements, resulting in significant addi-
tional Federal expenditures.
I would now like to ask Commissioner Cardwell to address the

members of the subcommittee concerning the impact of this proposed
legislation on the operations of the Social Security Administration.
After his statement, we would be happy to respond to any ques-
tions that you may have.
[Mr. Kurzman's prepared statement follows:]

PREPARED STATEMENT OF STEPHEN KURZMAN, ASSISTANT SECRETARY FOR
LEGISLATION, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

INTRODUCTION

Mr. Chairman and distinguished members of the Committee, I welcome this
opportunity to appear before you and to comment on H.R. 8, a bill "To revise
the black lung benefits program to transfer the residual liability for the pay-
ment of benefits under such program from the Federal Government to the coal
Industry, and for other purposes." With me are Mr. James B. Cardwell, • Com-
missioner of Social Security, and Mr. Samuel E. Crouch, Acting Director of
the Bureau of Disability Insurance of the Social Security Administration.
I will address in my testimony today the specific provisions of H.R. 8. Let me

first mention that I have two overriding concerns with this bill—the extreme
administrative burdens that it would place on the already overtaxed Social
Security Administration, about which Commissioner Cardwell will be speaking;
and the inappropriateness of extending yet further the Federal responsibility
for paying benefits to victims of pneumoconiosis.

Responsibility for Black Lung Compensation
Mr. Chairman, as you know from previous testimony before you, the De-

partment of Health, Education, and Welfare strongly believes that the responsi-

41
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bility for occupational hazards belongs with the industries where these hazards
are permitted to exist. Generally, work-related accidents and diseases are cov-
ered under State workmen's compensation laws. It was only because few such
laws in 1969 included coverage—and none had adequate coverage—for coal
workers' pneumoconiosis that the black lung benefits program was enacted.
But it was designed only as an emergency program to assist miners, mining
States and the coal-mining industry until adequate State programs could be
enacted.

Federal responsibility was therefore limited to a transitional period, during
which the States were to amend their workmen's compensation laws so as to
provide adequate coverage for pneumoconiosis. At the end of a 3-year period
the States and the coal industry were to assume the major responsibility for
compensating miners and their families for disability or death due to black
lung. In 1972, Federal responsibility was extended and expanded even further.
The original black lung benefits program had provided benefits only for under-
ground coal miners, their wives or widows, and their children. The 1972
amendments extended the program to surface coal miners, and to miners'
orphans, parents, brothers, and sisters. While it is certainly true that during
this transitional period no States have provided adequate coverage for pneu-
moconiosis, we believe that any responsibility the Federal Government had in
this area has been fulfilled and that any further extension of Federal responsi-
bility would only encourage further delays on the part of the States.
Mr. Chairman, we were also under the impression that the Congress was

agreed that there should be no further extensions of Federal responsibility in
this area.
I call your attention to the colloquy that took place during the floor debate

on the Black Lung Benefits Act of 1972. Representative Flood, one of the
sponsors of H.R. 8, stated:
"The gentleman from Illinois (Mr. Michel) * * is the ranking Republican

on the Appropriations Subcommittee that handles this bill, and I am the
chairman. If the gentleman from Kentucky (Mr. Perkins) and the gentleman
from Pennsylvania (Mr. Dent) * * * come back to Michel and Flood * * * 2
years from now, and they think they are going to get any more extension of
time to file under the Federal funds section at the end of that period, they are
out of their individual and collective heads, I am telling the Members that
now. So scratch that. This will not be extended. It was never intended to be,
and it is not going to be."

Cost Impact of H.R. 8
I would like to comemnt now on the substantial financial burden that enact-

ment of H.R. 8 would add to the already staggering costs of the program.
We all remember the early estimates of the cost of the original black lung

program. In December 1969, the cost of benefit payments for the first 20 years
was estimated to be $3 billion. Mr. Chairman, as of December 31, 1974—after
five years—this sum had already reached $3.2 billion; and the Social Security
Administration is continuing to pay black lung benefits at an annual rate of
close to $1 billion.
On the basis of preliminary estimates, enactment of this bill would result in

additional benefit payments of $0.5 billion (including retroactive benefit pay-
ments) in the first full year, assumed to be fiscal year 1976, and about $1.9
billion through fiscal year 1980. Because of the budgetary restraints that are
dictated by the present economic situation, we strongly believe it would be
most ill-advised for the Federal Government to take on such a substantial
additional expenditure, particularly in an area that traditionally has been
reserved for the States.
As you know, in his State of the Union message earlier this year, President

Ford stressed the need for fiscal restraint and cautioned us:
"If we don't act to slow down the rate of increase in Federal spending, the

United States Treasury will be legally obligated to spend more than $360
billion in fiscal year 1976, even if no new programs are enacted. These are not
matters of conjecture or prediction, but, again, a matter of simple arithmetic.
The size of these numbers and their implications for our everyday life and the
health of our economic system are shocking."
I should also point out here that the great majority of the present black

lung beneficiaries are also entitled to social security benefits—either disability,
survivors, or old-age benefits—and some of them are also entitled to pensions
based on group policies provided by their employe^s Rnd to pensions from their
unions. Many of the people who would become eligible for black lung benefits
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by the liberalizations this bill would provide can also be expected to qualify
for these other benefits.

Major Provisions of H.R. 8
I would now like to comment specifically on the major provisions of the bill.
1. Coverage of Workers Employed in Coke-Oven Areas. The bill would pro-

vide black lung benefits for workers employed in coke-oven areas (and for
their dependents and survivors), provided their work environment was as
dusty as an underground coal mine.
Mr. Chairman, I am confident that expansion of the black lung program

to workers other than coal miners and their families will undoubtedly result
in increased pressures for similar benefits for other categories of workers.
Already, several bills have been introduced in this Congress which would
provide benefits, similar to black lung benefits, for iron miners and asbestos
workers. In the previous Congress, bills were introduced to provide such bene-
fits for textile workers, glass workers, paint workers, and a host of other
groups of workers. I strongly believe that now is the time to stop the trend
of shifting the responsibility for occupational hazards from the industries,
where we all agree that it belongs, to the Federal Government. Moreover, as
I stated earlier, further extensions of Federal responsibility into the State
workmen's compensation area will only continue to discourage the States from
improving their workmen's compensation laws.

2. Presumption of Disability or Death Based on Length of Mine Employ-
thent.—The bill would provide a presumption of disability or death due to
black lung, rebuttable only by a negative blood-gas study, after 25 years of
coal mine (or coke-oven) work; and an irrebuttable presumption of such
disability or death after 35 years of such work.
Under the first presumption, workers with 25 years of mine employment

could qualify for black lung benefits even though they did not have black
lung. This is because the 25-year presumption can be rebutted only by the
negative results of a blood-gas study. However, a positive blood-gas study by
itself is not a positive indication of black lung. A positive blood-gas study can
reflect one or more of a variety of impairments such as heart disease; disorders
of the blood-forming organs, or lung conditions other than black lung.
Aside from the questionable probative value of blood-gas studies, use of

them as the exclusive means of rebuttal would present difficulties. To be at all
meaningfuLa blood-gas study would have to be an exercise study. And in many
cases, particularly those of patients with a heart condition, an exercise stimly
is medically contraindicated.
Not only could miners get black lung benefits under the first presumption

without having black lung, survivors of miners who worked in a mine 25 years
could also get black lung benefits even if the worker never had black lung.
This latter serious inconsistency could arise merely because a blood-gas study
was never taken on the miner before he died or the results of any such
study that was done were no longer available. The effect would be that prac-
tically all survivors of long-term miners who died some years ago would get
benefits, since until fairly recently blood-gas studies done on miners were
relatively rare.
The 35-year irrebuttable presumption would, in effect, provide a Federal

pension for long-term service in the mines regardless of whether the miner
was actually disabled from black lung. Some miners do work a lifetime in a
mine without contracting disabling pneumoconiosis. This irrebuttable pre-
sumption fails to differentiate between them and those miners who do contract
that disease.
There are many factors other than length of service in a mine which

have an influence upon whether a miner contracts pneumoconiosis and, if
he does, the rate of progression of the disease. For example, such factors as
the type, size, and concentration of the dust particles to which the miner is
exposed are important. Also, the reaction to any type of dust retained by the
lungs depends on the individual miner's resistance to coal dust.
In summary, these proposed presumptions are not reasonable ones upon

which to base a finding that a miner has developed pneumoconiosis, since
length of service in a mine, taken alone, is not prima-facie evidence of disabl-
ing pneumoconiosis. We have no medical evidence to support these proposed
presumptions.

3. Inclusion of Emcess Attorneys' Pees in the Workmen's Compensation Off-
set—Under present law, the Social Security Administration is required to
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•

offset any black lung benefit payable under part B to a miner or his dependents

or survivors dollar-for-dollar against any State workmen's compensation, 
un-

employment, or State disability insurance payment which the beneficiary 
re-

ceives on account of the miner's disability. Medical or legal expenses are n
ot

considered to be part of the beneficiary's compensation, even if he is reim-

bursed for them by the State.
The bill would provide that the Social Security Administration reduce black

lung benefits by an amount equal to any attorney's fee for services rendered 
in

pursuit of a claim for State workmen's compensation, or certain other Sta
te

benefits, to the extent that such fee was in excess of the amount which cou
ld

be allowed if the claim were a Part B black lung claim.
If the objective of the proposed provision is to create pressure to reduce

excessive attorneys' fees in State compensation claims, we believe that pe
naliz-

ing the beneficiary is not a good way to accomplish it. Attorneys' fees, eve
n

those for which the claimant may be reimbursed by the State, do not constitute,

in our judgment, compensation to the claimant for his impairment and should

not, in our judgment, therefore, be taken into account for purposes of the

offset provisions.
There may be an urgent need to prevent abuse with respect to the fees

charged for services rendered in connection with State workmen's compensa-

tion claims and claims for similar State benefits. The way to do this, in 
our

opinion, is not by using a back-door approach thru Federal law but by regu-

lation. And regulation of attorneys' fees in State workmen's compensatio
n

cases should be done by the States rather than by the Federal Governmen
t.

4. Application of Offset Only Against State Benefits Based Solely On Black

Lung.—The bill would remove the current offset provision whereby present

black lung benefits are reduced by the amount of certain State benefits where
the State benefits are not based on pneumoconiosis.
Where State workmen's compensation or other State payments based on

disability are payable concurrently with black lung benefits, it seems reasonable

that black lung benefits should be offset regardless of whether the State payments

are also based on black lung. All such payments are designed to, as far as we can

see, replace, in part, earnings from work which are lost when the worker loses his

ability to work. It is immaterial whether this ability is lost because of one severe

impairment or because of a combination of impairments which gives rise to sev-

eral payments from different sources. Limiting the offset of black lung benefits to

State payments based only on black lung, as this provision would do, could result

in situations where a beneficiary would be paid black lung benefits and one or

more State benefits, the total of which could considerably exceed the amount of

his earnings before he became disabled.
5. Denial of Claims Solely Because of Current Employment as a Miner.—

The bill would prohibit the denial of a claim solely because the miner is cur-

rently (or was at the time of his death) employed is a miner.

If a miner has complicated pneumoconiosis, present law provides that there

Is an irrebuttable presumption of eligibility for black lung benefits even if

the miner is currently working in a mine. If a miner has simple pneumoconi-

osis, he is denied benefits if he is currently working in a mine. Under the bill's

provision, a miner who had simple pneumoconiosis and who was still working

as a miner could be eligible for black lung benefits.
6. No Review of Favorable Decisions of Administrative Law judges.—The bill

would provide that a decision by an administrative law judge in favor of a

claimant would not be subject to appeal or review except on the claimant's

motion.
A decision by an administrative law judge in a black lung benefits claim is,

under present law, subject to the appeals process and is ultimately subject

to the jurisdiction of the Federal courts as we discussed earlier. Review by

the Appeals Council, as the Secretary's delegated body, is consistent with the

Administrative Procedure Act. To provide for finality of the administrative

law judges' decisions in favorable cases would be a modification of the adjudi-

ca tory principles of the Administrative Procedure Act. As the Secretary's

delegate. the Appeals Council of the Bureau of Hearings and Appeals of the

Social Security Administration is responsible for ensuring that the law is

fairly and uniformly applied at the appellate level. Curtailment of such

review, as the bill would provide, could result in applications of the law con-

trary to the intent of Congress. It would also result in a different appeals

process being applied to black lung benefits claims than is applied to all social

security benefits claims.
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• We believe that decisions of administrative law judges should remain fully
-subject to the appeals process.

Also, since this provision would be retroactive to the beginning of the black
lung program, an undetermined number of claims which had initially been
favorable to the claimant but denied on appeal would have to be allowed, even
though, presumably, the basis for denial on appeal was that payment was not
warranted by the law and facts of the case. Moreover, such payments would
have to be made retroactively to the time each claim was initially filed.

7. Locating Potential Claimants.—The bill would direct the Secretary of
Health, Education, and Welfare to locate individuals who had long periods
of underground coal mine employment (or their survivors) and who have
not filed black lung claims under the part B provisions, notify them of their
possible eligibility, and to offer them assistance in filing claims; any such
claims would be deemed to be part B claims if they were filed within 6 months

.of notification.
As I have indicated before ever since the beginning of the black lung pro-

gram the Department of Health, Education, and Welfare has conducted a
large-scale public information program to notify and inform all potential bene-
ficiaries of the importance of applying for black lung benefits if there is a
possibility of eligibility. In addition, the Department has made intensive
efforts to cooperate with miners' unions and black lung associations to make
information on the black lung program available as widely as possible. Further
intensive efforts would be costly and in our view generally unproductive. It
could be expected that the number of potentially eligible coal miners or their

..survivors who would be reached by these efforts would be minimal.
8. Establishment of Separate Fund for Part C Beneficiaries and Medical

Care for Part C Miner Beneficiaries.—As I have indicated, these provisions
of the legislation would be administered by the Department of Labor and
accordingly we defer to that Department upon these provisions of the bill.

• 9. Review of Pending and Denied Claims.—The current bill would provide
• for a review of every denied or pending part B black lung claim in light of the
changes in the program made by the bill.

• Since, as I have indicated, the Department is opposed to the substantive
• provisions of the bill, it also opposes this provision.*

I should point out here that this provision would require the Social Security
• Administration to review over 200,000 claims.

10. Treatment of New Claims as Part B Claims if Filed "Within Specified
• Time.—The bill would provide several time limits within which a filed claim
would be considered on the same basis as if it were filed on June 30, 1973,
so that such claims would, if allowed, be part B claims.

• Under these provisions, not only coke-oven workers, but their dependents,
• and survivors, and other claimants qualifying under the eligibility changes
made by the bill, but also some beneficiaries who are now being paid under the

,provisions of part C could become entitled to benefits under part B, which
' Would mean that they would be paid lifetime benefits out of Federal revenues.
The bill would thus provide another substantial extension of the Federal

• responsibility in the black lung area and would do so under greatly liberalized
• eligibility requirements, resulting in significant additional Federal expenditures.

I would now like to ask Commissioner Cardwell to address the members
.of this Subcommittee concerning the impact of this proposed legislation on the
operations of the Social Security Administration. After his statement, we would
be happy to respond to any questions that you may have.

Mr. CARDWELL. If the committee wishes, I would be happy to
summarize very quickly my statement, and request that it be filed
for the record, and on those grounds I will proceed.
Mr. DENT. Your 'statement will be made part of the record.
[Mr. Cardwell's prepared statement follows:]

PREPARED STATEMENT OF JAMES B. CARDWELL, COMMISSIONER, SOCIAL SECURITY
ADMINISTRATION, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

Mr. Chairman and distinguished members of the committee, I appreciate the
opportunity to address you and answer questions for you concerning U.R. 8.

(11
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ADMINISTRATIVE CONCERNS

Mr. Chairman, I am concerned about the adverse effects that enactment of
this legislation would have on the programs administered by the Social,
Security Administration and therefore on the welfare of a very large propor-
tion of the people of this country. Every month almost 35 million people, one
out of every six Americans, depend on a check from the Social Security
Administration. These are the old, the blind, the disabled, and the widows,
and orphans. And for many of them that monthly check means the difference
between eating and going hungry. Appropriately then, one of the overriding
concerns of the Social Security Administration is to get these checks out
to every one of these people on time. The entire apparatus of the Social Se-
curity Administration is geared to do this and also to pay for Medicare; about
80,000 people throughout the Nation, most of whom work in six program
centers and in 1,2 80 local offices, are employed in this endeavor. The job is
not an easy one. In fiscal year 1974, for example, the Social Security Adminis-
tration posted 383 million earnings items, issued 19 million social security
cards, audited and paid over 70 million hospital and medical bills, processed
over 7 million initial claims for cash benefits, and authorized the issuance
of almost 400 million cash benefit checks.
The capability of the Social Security Administration at the present time

is stretched to its very limit in order to meet its present commitments. A
report on the social security disability insurance program prepared by the
staff of the House Committee on Ways and Means and published last July,
stated that "any further enlargement of the social security responsibilities
'may be the straw that broke the camel's back'." I would be the last one to
concede that the SSA is about to cave in. Yet, I believe your own observations
would confirm that our capacity is severely strained.
I want to review with you in some detail the developments over the past

few years that have increased the workloa d of the Social Security Administra-
tion so substantially as to place our operations in a precarious state. I feel that
these developments make it dangerous to place any additional administrative
burdens on the agency at this time.
In recent years, a number of important and extensive programs have been

added to the responsibilities of the Social Security Administration. In 1965
came the Medicare program, and then, in rapid succession, the original black
lung program in 1969, the amendments to it in 1972, and the supplemental
security income program for the aged, disabled, and blind in 1974. In the
same period, of course, the social security cash benefits program was growing
and there were important amendments to that program. One indication of
the growth in the social security cash benefits program is that in 1965 there
were less than 21 million beneficiaries, while today there are 31 million
beneficiaries. And while, as you know, on July 1, 1973, the general responsi-
bility for processing new black lung miners' claims passed to the Department
of Labor, the Social Security Administration retains the responsibility for ,Over
500,000 beneficiaries for whom black lung benefits claims had been 'filed prior
to that date and for certain survivors' claims. Frankly, even with all of its
technical and organizational experience, the Social Security Administration
has just not been able to maintain its service to the public at the standard
we would like. •
The very high workloads stemming from just the black lung program alon6

have had a heavy impact on operations of the Social Security Administration's
headquarters and its local offices. These heavy workloads have also impa cted
upon State agencies and medical sources and faciities invoved in the admin-
istration of social security disability insurance claims in States where most
of the Nation's coal mining is done.

Since enactment of the black lung benefits program in December 1969
and through December 31, 1974, over 550,000 claims by miners and survivors
had been filed with the Social Security Administration. In addition, as a
result of the 1972 black lung amendments, over 200,000 denied and pending
claims had to be reviewed. Benefits totalling, as already noted, over $3 billion
have already been paid to over 500,000 beneficiaries. You, will recall. Mr.
Chairman, that when the original black lung program became law, the initial
estimate of the number of potential claimants was 54,400. Actually, the
number of applications received, prior to the 1972 amendments, from Pennsyl-
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vania alone was more than twice that many. The national total was 364,40
0,

almost seven times the estimate. The attached chart, prepared by the B
ureau

of Disability Insurance of the Social Security Administration, gives the

number of estimated and actual applications for benefits under the black l
ung

program, before and after the black lung benefits amendments of 1972, in
 the

major coal-producing States.
Mr. Chairman, I should like to point out here that the time needed 

to

process the new workloads that stem from the enactment of the bill, inclu
ding

the claims of many people who, as Assistant Secretary Kurzman stated 
earlier,

are not even disabled—would only serve to further delay the 
payment of

benefits to those who do have the black lung and are deservi
ng of prompt

payment.
Despite arrangements made to reassign trained disability

 examiners and

ether claims personnel to work exclusively on black lung cla
ims (and in the

process work a record number of overtime hours), dela
ys and backlogs have

occurred in both black lung and social security insurance
 claims. For example,

the median time to process a social security disability
 claim from the date of

application to the award notice climbed from a low of
 61 calendar days before

the 1972 black lung amendments to a high of 82 calendar
 days. Although

we have managed to bring the processing time for a dis
ability claim back

to about 64 days, the dramatic increase in processi
ng time following the 1972

black lung amendments is an indication of the adv
erse effects that major

expansion of one program can have on the administr
ation of an on-going

program.
While over a year and a half has passed since prim

ary responsibility for

new miner claims shifted from DHEW to the Dep
artment of Labor, the

Social Security Administration, through its local 
offices, has continued to

assist the Department of Labor by taking claims 
for these benefits and trans-

mitting them to the Department of Labor for the
ir review and determination.

The same local offices, as well as other offices, are
 of course heavily involved

in claims for disability, retirement and survivo
rs benefits and Medicare under

the social security program, and since Januar
y 1, 1974 as I pointed out earlier,

supplemental security income benefits. For 
example, during fiscal year 1974, in

addition to claims for black lung benefits, t
he Social Security Administration

received about 1.5 million applications for social
 security retirement benefits,

more than 1.7 million applications for socia
l security disability benefits, and

more than 1.8 million applications for benefit
s under the supplemental security

income program. And while virtually all b
lack lung caims filed with the Social

Security Administration have now been pro
cessed to an initial decision, the

Bureau of Hearings and Appeals of the So
cial Security Administration has

pending at the present time the highest nu
mber of hearings requests ever—

neary one-third of which involve appeals 
by black lung claimants. At the

beginning of fiscal year 1975, the Bureau of Hearings and Appeals had

75,000 cases pending and expected to recei
ve, during fiscal year 1975, over

80,000 social security disability cases, over 15,000
 black lung cases, and almost

63,000 supplemental security income cases. By 
straining all of its resources,

the Bureau is expected to process during this f
iscal year almost 116,000 of

these cases. This will mean though that at th
e end of the year over 117,000

cases will still be pending, 42,000 more than we
re pending at the beginning

of the fiscal year. Despite intensive recruitm
ent efforts, the Bureau is still

considerably short of the number of administrativ
e law judges necessary to

handle the large backlog of cases.

Other backlogs and delays have occurred at nea
rly all work stations. For

example, during the initial phase of the supple
mental security income pro-

gram, despite the fact that social security personne
l were temporarily shifted

from all over the Nation to the most heavily 
impacted areas, and despite

the fact that social security offices stayed open lon
g after regular hours and

on Saturdays and Sundays, long line of applicants
 formed day after day

at many offices. In fact, in some places arrangements 
had to be made for

heated buses to serve as makeshift waiting rooms for
 overflow crowds.

Administrative costs and manpower that would be requ
ired in taking, re-

viewing and developing applications resulting from thi
s bill would be sub-

stantial. As with the 1969 and 1972 black lung legislati
on, massive efforts would

be needed to train, reassign and reallocate personnel an
d resources, which

are already overtaxed in trying to keep abreast of the cla
ims workload pend-

ing or anticipated under the present programs.

0
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Final estimates of manpower requirements have not yet been formulated,
but it would appear that more than 2,000 man-years would be required by
the Social Security Administration to administer this legislation.
Mr. Chairman, this is no time to extend further responsibilities of the

Social Security Administration in the black lung area and to increase the
severe strain on its capacity to serve the public.
In my judgment, to do so would be at the risk of seriously impairing the

agency's ability to administer the major programs for which it already has
on-going responsibility under law.

STATEMENT BY JAMES B. CARDWELL, COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION, DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Mr. CARDWELL. I will start out by emphasizing that the Social
Security Administration is an agency with 40 .years of history and
experience in carrying out the law if there is one thing we feel
and believe to be important and vital in our role within the execu-
tive branch, it is the task and responsibility of carrying out the
law, and not making our own law, not exercising our own judgment,
not exercising our whim, or will.
I think that we are quite fortunate to have been given an assign-

ment through the years of helping people obtain their rights. It has
been fundamental in the performance of our agency for almost 40
years.
I am going to talk for a few minutes, if you will permit me,

about our capacity of the moment. Not our willingness, not our own
view of the public policies that underline any law that might
come out of these hearings.
In fact, we give you assurance that we will carry out any law

that comes out of these hearings, objectively and to the best of our
capacity.
I must say to you, and I think that you should consider

it in arriving at your own public policy conclusions: we see our
present capacity as being seriously strained. Let us examine for a
moment, if you will, what our job consists of today.
Almost 35 million people depend each month on a check to be

delivered to them from the Social Security Administration on time,
and in the right amount.
In the last fiscal year of our operations, we processed over 7

million claims for cash benefits, new people to receive new checks.
We audited and paid over 70 million hospital and medical bills.

We held 75,000 hearings. We have 19 million social security numbers
that were issued last year, and 21 million post-entitlement actions,
going back through an individual's record, recomputation and re-
consideration of his benefits.
Beginning in 1965, and carrying on to the present, our agency

has been given additional assignments, medicare, black lung, and
the new SSI program which is barely 1 year old and which we
are now struggling to implement.

Disability claims received by our agency have doubled in 3 years.
The state of the economy suggests that they will rise even further
in the future.
In 1965, we had fewer than 35,000 employees. Today we have

80,000, and there are signs that this may not be enough. In the area
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of black lung alone, the original estimate of potential claims, as
has been discussed already in this hearing, was, I am told, about
54,000. Prior to the 1972 amendments, almost 365,000 had been
received, and as of the end of this last calendar year, over 550,000
claims had been received.
The 1972 amendments required that we go back and review

200,000 claims that had, by that time, been denied. New claims
jumped from about 66,000 a year in 1972, to 108,000 in the year
immediately following these amendments.

Black lung hearings are backlogged. This committee knows that
all too well. We have 33,000 cases still on our books. Our total hear-
ing caseload exceeds 110,000. If we now took not one single addi-
tional case of any kind for the next 12 months, we would still have
some left at the end of the year.
Now this bill, as has been pointed out by Mr. Kurzman and

others, would require us to go back and reexamine those 200,000
cases. It would require us to take on new groups of workers, such
as coke-oven and coal workers who should be the responsibility of
workmen's compensation programs. We estimate that this job
alone would require another 2,000 people.
What I ask you to do in your deliberations is to take an account

of our capacity, but also our goodwill It seems to me that so far
in the two times that I have visited these hearings, I have heard
the public policy issues debated and discussed. I have talked about
our capacity.
I have also heard a great deal while sitting in the audience about

the integrity of the Social Security Administration. If I care about
one thing, as a member of the executive branch, it is my respect
for the law, and I care next about our reputation for recognizing
that as our duty.
I would hope that my comments and exchanges of questions, and

answers that we might have following them, will be taken in that
sprit. Thank you.
Mr. DENT. I am sure that it was not a question of personal in-

tegrity. We might have disagreed on what they thought was their
duty, and what we thought was their duty from their own statements
in the records of the Congress.
Mr. CARDWELL. I think that it is healthy, Mr. Chairman, but

there are words in this record that are terribly strong, concerning
our willingness, our integrity, our capriciousness, arbitrary, and
inept actions. Those words are in this record, and I must speak
to them, sir.
Mr. DENT. There is a question in the mind of some of the mem-

bers. You have read the record where many persons have been
turned down, clearly denied even the benefit of having their appli-
cation reviewed because they were still working in the mines.

iThe law states if an individual is engaged n substantial work
involving skills and abilities closely comparable to those of any
mining employment in which he previously engaged with some regu-
larity and over a substantial period of time he is not determined to
be totally disabled. Despite this, that is the legislative mandate, the
man was working in the mine, but he was not working at the face

A
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of the mine. He had taken a job where there was no dust. He was
not doing anything in the production of coal.
However, because he was in the mine when his application was

filed, the application was summarily rejected. I said that this was
arbitrarily wrong. You arbitrarily denied not one, but many persons.
Now, if this is a criticism, and you think that it is a charge against

your integrty, I beg you not to be so thin skinned about it. We are
fighting for men who have no one to fight for them.
Mr. CARDWELL. I don't mean to appear to be thin skinned. I would

not deny you the use of the word arbitrary." What you are talking
about is a good thing, a proper thing to talk about. It is an interpre-
tation of what the law really said, what is really intended.
What you are saying, as I interpret it, is that you believe the law

intended something quite different.
Mr. DENT. We wrote it into the law. You can see it. He could be

doing skills similar to what he was doing in the mine, and still be
called a miner, but he was working at something entirely different
than mining, but for the same company. But he was turned down,.
because he still happened to be working for the coal company.
Mr. CARDWELL. I think that we are still talking about interpreta-

tion of the law. If you would like, our general counsel would be glad
to give you his comments.
We abide, we believe, to the best of our ability to what we think

the law really intended be done.
Mr. DENT. Of course, you know, there has always been a running

battle between legislators and administrators, and I have been in it
for 43 years. I have never yet gotten to the point where I can say
that I honestly believe that they were trying to do something wrong.
It was just that they did not read the words as we wrote them.
Mr. CARDWELL. I accept that spirit. I think that it is quite properly

stated on your part. It would seem to me, as a long-time observer
of our process, that you as the chairman, and Mr. Perkins as an
individual member, and other individual members may have had
their own individual ideas of what they wanted the law to achieve.
But the Congress at large, speaking with many voices as it often

does, might have created quite a different legislative intent. Our
jobs is to obtain the legislative intent, and carry it out with as much
integrity as we have available to us. I hope that it is a great deal.
Mr. DENT. I think that is right, but I don't know whether you

have read, or counsel read in the conference report, the report that
accompanied the bill 
Mr. CARDWELL. He would do that' in advising us.
Mr. DENT. It was voted by the House and the Senate. You appear

to be saying, and correct me if I am wrong, that you have too much
work to do. That the burden is very heavy. You had 5,000 employees
in 1935, and now you have 81,000.
What was the population of the United States in 1935?
Mr. CARDWELL. My remarks were that in 1965 we had 35,000, and

today we have a budget of about 80,000.
Mr. DENT. What was the population of the United States in 1965?
Mr. CARDWELL. It was 170 million people.

52-i8-75 17
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Mr. DENT. I think the census for 1965 was 188, or something like
that. But, isn't it true that you have been handed programs that have
increased 3,7our workload.
Mr. CARDWELL. There have been two factors that have increased

our workload. The additional program responsibility, of which black
lung was one, medicare was one, and SSI was one.
The growth in the beneficiary caseload and the aging process,

people growing older and becoming eligible for retirement. Then,
finally, I would have to suggest that economic conditions also influ-
ence the workload. There, are some correlations between downtrends
in the economy, for example, and disability claims. Disability claims
go up when unemployment goes up.
Those have combined to put our system, which has always been a

very efficient one, long before I arrived there, under considerable
strain. I am not trying to make excuses, I am trying to tell you
where it is, and what the problem is.
We are, at this moment, just holding our own. I would say the

same about a number of public policy considerations that are now
before the Congress, concerning our potential involvement, involve-
ment by the Social Security Administration. The national health
insurance program being one, for example.
I would say the same thing to the Congress about that, as I am

saying to you today about black lung.
Mr. DENT. Mr. Commissioner, then you would not object to the

part of the bill, where we are taking all of this responsibility and all
this heavy work off of your shoulders, and putting it in the Labor
Department.
Mr. CARDWELL. I would be pleased.
Mr. DENT. I will quit there, while I am ahead.
Mr. ERLENBORN. Thank you, Mr. Chairman. I don't have any

questions. I want to thank the witnesses.
Mr. SIMON. I will be brief. I don't think there is any intent on

my part, or anyone else to question the work that you are doing, or
the good intent of you, sir, the Assistant Secretary, or anyone else.
There is a problem, and I think that you have to view it particu-

larly from an aspect of Mr. Perkins and myself, who come here and
we hear that 90 percent are approved. The Department of Labor
says that 90 percent are approved.
We walk down the street in southern Illinois, and Kentucky, and

we run into the people who say that it is 90 percent not approved.
When Carl Perkins has a hearing on black lung for people who

cannot get it, he packs a gymnasium.
Mr. CARDWELL. Mr. Simon, 'could we get some statistics a little

closer. I doubt that we, have said, although I stand to be corrected,
that 90 percent of the black lung claims have been approved. I think
we said today that there is 60 to 65 percent of them approved
initially.

Additional claims go into the payments by reason of individual
appeals, and about 20 percent of those are approved. The one cate-
gory where the approval rate would seem to be higher is those
miners with long-term work histories, at least as indicated in their
applications. The miner who has worked 35 years or more, we don't
have precise data on that, but just from the record of those who, by

0
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their own claim, state they have worked that long in the mines, it
would appear that up to 90 percent are approved. Here you get
closer to 85 to 90 percent.
I understand perfectly what you are talking about, because the

same thing happens to us, on the part of people who have strong
concern for public accountability. Accountability in the use of public
funds.
They will say to us: You have approved that man for black lung

benefits, and we know that he never worked in the mine a day in
his life. The facts may be quite different than what they appear
on the surface. They may not have known the man, all his life. He
may have worked in the mine at one time earlier, etcetera.
We get it from both sides, as a matter of fact. We receive criticism.

This is our job.
Mr. SIMON. It just appears to me that we went from one extreme

where some people got it, who were not eligible, and then we swung
over. What I hope we end up with is something a little more down
the middle.
The one point that you mentioned, was the one point I have ob-

served. It seems to me that you need more personnel in the Social
Security Administration.
Mr. CARDWELL. We have a request pending before Congress for

11,500 additional positions to be added immediately. It is in the
form of supplemental, but it is before the House Committee on
Appropriations, and it is soon to be voted on, we believe.
Mr. DENT. I will try to use my influence with Mr. Flood.
Mr. KURZMAN. If I could make one point. That request for 11,500

positions is based on the assumption that you are going to leave
the black lung act alone.
Mr. SimoN. Here again, I agree, if we ask you to review 200,000

claims, and I would like to see them reviewed, frankly, we have to
give you the personnel. That is, we have to follow through here. I
could not agree more.
On page 11 of your testimony, Mr. Kurzman, you mentioned locat-

ing potential claimants. I can see the problem here. There is the
other problem of miners who work for gopher holes, the small mines,
and their records are inadequate. The chance to learn about the pro-
gram, because frequently those miners do not belong to any union.

• All of a sudden, about 5 years later, they learn about benefits. It
seems to me that maybe we ought to mandate the Secretary to keep
on publicizing, but we ought to keep open the option for people
who just have not heard about the benefits, until all of a sudden they
hear a radio program, or read something in the newspaper, or some-
thing.
Mr. KURZMAN. I want to point out in this regard, first of all, we

feel that in the States where coal mines are common that the pro-
gram has become extremely well known. There is no question about
it.
As we have indicated, the Department has gone to great lengths

to make sure that it is the case.
Mr. SvitoN. If I may interrupt. I had a case recently where a

widow came to me. Her husband was a coal miner, and he died of
presumably black lung, complications from black lung.
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She moved to where the relatives were living in Minnesota. All
of a sudden, she comes back down to visit her relatives and finds out
about the black lung program. Those things do come along.
Mr. KURZNIAN. Let me point this out, Congressman Simon. The

law as it now stands, without any amendments, permits that woman
to file a claim, and get benefits, just as if she had filed earlier. She
gets them under part C.
The only difference is that the claim will be adjudicated through

the Labor Department, and if the last known employer of her hus-
band can be found, that employer will pay the ultimate benefits.
If not, then the Federal Government will pick it up through the
Labor Department.
So, it is not a question of the law. If the law were left exactly

as it is now, there is no question that that woman, all the way
through 1981, will be able to file a claim and get her benefits under
the act. The only question here is whether it will reopen part B, and.
put 100 percent of the responsibility for that claim on the Federal
Government through the Social Security Administration.
That seems to be the only issue in the case that you are presenting

to us.
Mr. CARDWELL. You are raising a different question.
Mr. DENT. Thank you Mr. Simon. And, thank you, gentleman, for

your testimony, and your frank and helpful answers. I appreciate your
cooperation with the subcommittee.
It is now my privilege to present one of our colleagues who has been

very active in the efforts to enact black lung reform legislation, and
who has sponsored one of the bills now under consideration, Congress-
man John P. Murtha of Pennsylvania.
John, I'm glad you could take time out from your busy schedule to

give, us the benefit of your views. Please proceed in whatever manner
you feel will be most beneficial.

STATEMENT OF HON. JOHN P. MURTHA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. MURTHA. Chairman Dent, committee members, I appreciate the
opportunity to present testimony before this distinguished group on
the subject of black lung legislation.

Black lung is a subject of great concern in the area I represent.
There are approximately 9,000 active miners in the coal fields in the
12th Congressional District of Pennsylvania. There are another 7,000,
to 8,000 retired coal miners. Some of this latter group have reached re-
tirement age, but many more have been forced to retire early, because
of the debilitating affects of pneumoconiosis, or because of a disabling
injury suffered in the mines.
I know considerable evidence has been presented to this committee

on the medical aspects of black lung. I don't think there is a more
difficult disease to diagnose. In our area we have some of the most
expert medical personel in the entire United States for dealing with
this disease. Yet, even these men and women have a difficult time in
diagnosing or differentiating between pneumoconiosis and other lung
disabilities such as emphysema.
I am not a merlical expert and I don't pretend to be. But like you

gentlemen I spend much of my time meeting with constituents. What,

*I
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I do know firsthand is the suffering miners I have seen. My district
.office in Johnstown, Pa., is located on the second floor of a building. I
have had men come to my office and when they walk up to the second
floor, they have to wait several minutes before they can talk because
their lungs are so congested. One black lung case stands out in mind
above many others. I visited the home of a man who worked 30 years
in the coal mines. He had to have oxygen with him at all times. He
slept with his head inclined. Unfortunately, he also developed cancer.
The doctors agreed he was disabled, but said it was from cancer, not
black lung. I helped him to appeal the ruling and more medical evi-
ence was presented at the hearing to show he was disabled from black
lung. When I found out the ruling had been changed, and that the
family would receive black lung benefits, I personally called to tell
him. His wife told me her husband had just died.
These men and their families deserve better treatment than they

14 have received. There are entirely too many widows collecting black
lung benefits because their husbands have died. There are even more
widows not collecting anything, although their husbands couldn't
breathe after working for as many as 30 years in the mines. And there
are simply too many hard-working men who have died because of the
shortness of breath that is an occupational hazard.
To this panel I would like to recommend the following changes

in the black lung law. This list does not include all the changes I be-
lieve are needed, but represents the major items I would like to stress
for the committee.

1. 15-year rule.—I urge the subcommittee to consider seriously
the adoption of the 15-year rule so that widows, in particular, will
be treated fairly.

It is only through such a flat, clearly stated rule that a miner will
know he will be eligible for benefits. Currently, it is a guessing game.
A constant problem I encounter is the fellow working in the mines
who is advised by his doctor to stop work. He is not yet totally dis-
abled. Maybe the doctor has diagnosed the condition as a lung dis-
ability but will not certify that it is pneumoconiosis. But the miner
has to keep working because he is unsure he will receive any bene-
fits. The result is that he 'aggravates his medical condition, and total
disability and death are hastened.
With a 15-year rule the individual would know he would receive

the benefits. He would have the opportunity to leave the mines at an
earlier age, protect his health, and take a lower-paying job to supple-
ment his benefits.

• You can collect all the medical evidence you want, and certainly
I know there are doctors and medical evidence that agree that after
15 years in the closed quarters of the mines a person cannot avoid
a lung problem, but I will rely on the men I have seen coughing and
gasping for air for my proof that 15 years in the mines produces
considerable disability.

2. Lay evidence in 'widows claims.—The individuals the current
law has hurt most are the widows. We all know that medical records
weren't kept and medical care wasn't even available for many of our
older miners. I do not believe it was the intent of Congress in form-
ing this law that medical evidence be a prerequisite to approving a
claim. I believe an amendment should be added that lay evidence
can be sufficient proof in as case, at the discretion of the proper offi-
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cials. But we must end the situation where a lack of medical evidence
by itself is a bar to obtaining benefits.

3. Permanent program.—The black lung program must be made
permanent beyond its 1981 cutoff date. It would be disastrous to ter-
minate this program.

4. Burden of proof .—I think the situation should be reversed so the
Government or company should have to prove that the individual
does not have a sufficient amount of time under standards. Rather
than the individual having to prove he worked 4 or 5 clays a week in
the mines, the burden should be on the other side to prove that he
did not work the required amount of days per week. The vast resources
of the Federal Government should be used to obtain the information,
rather than the poor widow who has no access to large company rec-
ords. There should also be a time limit to eases can't be• delayed in-
definitely while proof is sought. This burden of proof should also
apply to any work standards developed in connection with a 15-year
rule.

5. Current employment.—In no case should current employment
be a bar to receiving benefits. Often the miner is forced to take other
work—possibly custodial work around a mile—pending the outcome
of his claim. Employment as a bar to benefits is unfair.

6. Time limit on claims.—In other Government programs, Congress
has mandated requirements for prompt governmental decisions. I be-
lieve the same rules should be extended to the black lung law. Dead-
lines should be set for deciding claims. We cannot continue to hold
the economic fate of miners and their families in Government hands
for months and even years awaiting redtape to be processed.
Those are the major items which I would like to stress to the com-

mittee. I would like to cover one more point in this testimony. Some
citizens outside the mining community ask me why we need these
changes.
The first answer is that more fairness and equity is needed in the

law. Beyond that, I believe the second answer involves the question of
production of coal and the difficulty of getting young people to go into
the mines. Last year coal production showed no increase over 1973.
Early reports from 1975 show no great upswing. Yet, in this year we
want to increase the production of coal to 663 million tons, and by
1990 we want to be producing 1,247 million tons. To meet this coal
production we will have to open 445 new underground mines of 1-mil-
lion-ton capacity and 190 new mines of 3-million-ton capacity a year
to meet that goal. New surface mines would have to number 195 with
a capacity of 1 million tons, 80 with a capacity of 3 million tons, and
219 with a capacity of 5 million tons. In 1973 an average of 120,000
men worked at underground mines and 38,000 at surface and auger
mines. Even with better extraction methods we will need more men
over the next 15 years if we are to meet our production goals.
We will have to attract people to the coalfields whose fathers were.

not involved in mining. But what is their incentive? Pay cannot be
the only stimulus. These men will need assurance of greater mine
safety and of guaranteed benefits to help them and their families once
the individual leaves mining.
We have heard many figures about mining beingthe most hazardous

profession in the country. Yet I recently asked the Bureau of Mines if
black lung was included in those figures. They replied that they were.
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not. So the hazard of mine duty is even more than the figures for many
years have indicated.
I believe these changes are extremely important as an element in our

long-range goal of energy independence. Because we cannot mine
sufficient amounts of coal without a sufficient number of miners. Even
more important, these changes will help those men and their families
who have already helped provide the Nation's energy.
Mr. Chairman, I come as an advocate of black lung reform before

a group of gentlemen who I know are extremely concerned about the
problem. I want to compliment Chairman Dent for his continuing
work on this problem, and the other members of the committee who I
know have put in a great deal of work on this legislation. The miners
and families in the 12th congressional district are very appreciative
of your efforts.
I hope this testimony is helpful in the task you face of finalizing

the legislation. I know the prayers of many citizens in our area are
with you because their future is directly tied to the decisions you will
make. I thank you again and wish you well in your deliberations.
Mr. DENT. Thank you very much, John. I have no questions. Do any

members wish to question our colleague? [No response.] If not, we will
now recess, subject to the call of the Chair.
[Whereupon, at 12:20 j3./11., the subcommittee adjourned to recon-

vene at the call of the Chair.]
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APPENDIX

AMERICAN COLLEGE OF RADIOLOGY
WASHINGTON OFFICE,

Chevy Chase, Md., March 10, 1975.
Hon. JOHN H. DENT,
Chairman, General Subcommittee on Labor,
House Committee on Education and Labor,
Rayburn House Office Building,
Washington, D.C.
DEAR Mn. CHAIRMAN: The following comments are offered on behalf of the

members of the American College of Radiology for the benefit of your com-
mittee in its consideration of actions proposed in HR 7 and HR 8. We woad
respectfully request that this letter be made part of the record.
From the beginning of the federal black lung program, we have recognized that

the major issue has been one of social policy in defining the extent of govern-
ment or industry responsibility for the compensation of coal miners who
have incurred occupationally related respiratory disability, presumably through
the development of coal workers' pneumoconiosis.
Our concern as physicians has been with the legislative and regulatory

provisions which have specified the ways in which medical evidence would
be utilized by reviewing agencies in determining the presence and extent or
coal workers' pneumoconiosis in the lungs of a miner/claimant as a basis for
accepting or rejecting his claim. In particular, we have been concerned about
the role, assigned to the chest x-ray examination as a primary and initially
sole determinant of a miner's situation.
We commented on this in a letter dated June 30, 1971 from Dr. Seymour F.

Ochsner, then president of the College ( in regard to your consideration of
what was HR 9212. I quote four paragraphs from that letter which spell out
the kinds of problems which we encounter.
"It is axiomatic in good medical practice that x-ray examinations are re-

quested and performed as part of a clinical process which leads to a diagnosis
and possible treatment of a patient's health problem. For some conditions, the
x-ray finding is the definitive evidence for the physician managing the case.
In others it is contributory to his conclusion and in still others it provides
little or no helpful information. In perhaps a majority of all x-ray examina-
tions, a negative finding (i.e., the part examined appears to be normal) can
be vital in ruling out a myriad of possible causes of a patient's complaint.
"In the instance of coal workers' pneumoconiosis, the patterns of dust reten-

tion in the lung make extremely difficult a positive diagnosis of the disease
in its early stages. In the later stages, the accumulation of foreign matter -
usually becomes more evident on well executed x-ray examinations. However,
not all persons exposed to concentrations of coal dust respond in the same-
way. It has been demonstrated that miners with x-ray evidence of advanced
pneumoconiosis are still functional and seemingly have unimpaired lung func-
tion. Conversely, other miners with no x-ray evidence of pneumoconiosis are
by any clinical standards disabled. There is a further problem in that miners
with emphysema, bronchitis, lung tumors and other respiratory ailments will
suffer more from an accumulation of coal dust in their lungs than will their
colleagues who do not have these basis problems.
"In addition to x-ray examinations, physicians attempting a medical diag-

nosis of pneumoconiosis would ordinarily rely upon a patient history, a physical
examination and, where available, a pulmonary function study. Unfortunately,
facilities for pulmonary function studies and physicians skilled in making them
are not available to the extent that these can be utilized as a routine procedure -
in most mining communities. In most cases, reliable efforts to determine the
cause of the respiratory disability demonstrated by the miner is still dependent
upon the findings of the chest x-ray examination.
"There is a further problem in that the production of a roentgenogram,

which can demonstrate pneumoconiotic lesions requires a level of skill which,

(231)
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was not always found in the persons performing such duties in mining com-
munities. Likewise, physicians not specially trained in radiology or chest
disease may fail to appreciate the subtle markings which distinguish pneu-
moconiosis from other lung conditions. Thus, while the x-ray examination is an
'essential part of the diagnosis of pneumoconiosis, its contribution and reli-
ability could be enhanced by greater attention to the inherent problems in the
procedure."
Our point, as in 1971, is to urge upon you an awareness of the extent and

limitations of x-ray findings in this instance and to emphasize the need to
avoid prejudicing their use in other circumstances where such studies can
be more explicit in defining health problems. We would doubt that radiology
-will become a statistically exact science. But we do know that in the current
state of medical practice and technology, our examinations often provide
the only objective information which can be obtained without harm to the
patient.

Sincerely,
EDGAR L. DESSEN, M.D.,

Chairman, Task Force on Pneutnoconiosis.

AMERICAN LUNG ASSOCIATION,
New York, N.Y., April 7, 1975.

Hon. JOHN C. DENT,
Chairman,
Douse Subcommittee on Labor Standards,
U.S. House of Representatives,
Washington, D.C.
DEAR CONGRESSMAN DENT: We note that your committee has responsibility

for considering legislation which includes provisions to extend eligibility for
-disability benefits under the Black Lung Program. The fact that the legislation
does this without consideration of the original intent of the. Coal Mine Health
& Safety Act compels us to comment on these provisions.
Through our medical section, the American Thoracic Society, this organiza-

tion represents an important segment of the scientific community with special
interests in pulmonary diseases. As such, it has an obligation to point out
-practices which are counter to the advancement of medical and. scientific
standards in pulmonary. medicine.
In the opinion of the American Lung Association, the legislation under re-

view reinforces a regrettable trend to ignore medical criteria and differential
.diagnosis in establishment of a diagnosis of coal workers' pneumoconiosis. The
result will be to compensate many persons for disability which is not related
to their working environment. In effect, social and economic considerations
will take precedence over medical evidence.
Coal workers' pneumoconiosis is a condition that has been shown to develop

in certain miners as a consequence of their occupation, diagnosis of which
.depends on the chest X-ray. Disability is not necessarily a corollary of the
condition. There is little evidence that other pulmonary disability in miners
is occupational in origin, nor is there evidence to prove that pulmonary
impairment occurs in direct relationship to the number of years spent in the
coal mine.
Tying eligibility for benefits to length of time employed in coal mining sets

a precedent which must inevitably come to the attention of long-time workers
in equally hazardous working environments. Congress must then ask itself
whether it is prepared to award occupational compensation to workers on the
basis of length of time spent in various working environments, to the ex-
clusion of other factors which may cause or contribute to the development
of disability.
We realize that many injustices have existed in coal mining, and indeed in

many American industries. We are closely involved with and sympathetic
to the needs of disabled persons. However, as an agency dedicated to promot-
ing high medical standards, we can not support an approach to compensation
for occupational disease which is based on medically-unsound premises.
We hope that the Committee will call on us if it desires further information

on pulmonary diseases of occupational origin.
Yours truly,

GERALD R. Riso, Managing Director.



233

•

THE LIFE OF THE AMERICAN MINER

To whom it may concern:
I am an experienced coal miner and have been isnce 1921.. I am sorry that

I must disagree with the testimony that was testified at the last Black Lung
Committee hearing; that a miner can be considered totally disabled, and be
compensaed without a medical report after 35 wars of, work in the coal in-
dustry. I am not a medical doctor and I do not intend to argue with one. But,
under conditions which are about to develop, I can only say: a miner can have
Black Lung within 35 months.
(1) (1923) For a short time, I worked in a coal mine known as "Pine Run

Coal and Coke" of the Leechburg Mining Company. Although it is hard to be-
lieve, every working day, not later than 11 o'clock a.m., some of the men,
including myself, had to go home with shortness of breath, dry coughs, head-
aches, running noses and eyes full of tears,—as though we all had double
pneumonia.
Taking the entire situation into consideration that the men all day long

inhaled dust and artificial, contaminated air, anyone can understand that
under those existing conditions, which never can be purified,—a miner can be
sick from it, long before 35 years.
(2) (1945) After lengthy physical complaints, my doctor sent me to Bedford

State Clinic, known as the "Tuberculosis Hospital" where, at that time some
doctors were researching if miners sickness was contagious. Thank heavens,
it wasn't.
Furthermore, after being examined by a chest doctor, I found (from the

examining doctor's truthful report to me) that I had three (3) sicknesses, all
caused by the years I had worked in the coal mine.
A. Plenty of coal dust in my lungs.
B. Chronic Bronchitis from the dampness of the mine.
C. Some poison in my blood stream from the powder we used to blast the

coal.
At this point, however, he (the doctor) advised me, not to go back in the

mine again, that in time I could be feeling better (I did) and that the blood
would purify itself. But, the other two (2) sicknesses could never be cured.
He further recommended, if there was some concerned person who wanted
to read his findings, he would be most welcome to view them at anytime.
(3) (1946) However, in the early part of the month of May, the United

Mine Workers of America, District 5, held a district convention in Pittsburgh,
Pa., where these findings were fully discussed and all the delegates agreed to
establish a Medical Clinic, (which we did) where doctors could now begin
their studies of the miners' health and try to find the medicine which could be
of help to them.
I further think that it is important to take into consideration my young

age (30 years ago) when the doctor ordered me out of the mine. With five
children, all of school age to support and no pay-day, wouldn't a man become
sicker than he physically is? I would say yes. For the present and future
miners' benefits, I hope that the party involved soon comes to the satisfaction
of a final conclusion which will please the miners to say: "I'll take a chance
and if things go wrong physically, at least my family will be taken care of."
I repeat, I am not a medical doctor, but in addition to the whole question,

I add, that some of us still remember when miners' physical complaints were
called Miners' TB and Miners' Asthma. With one or the other or both, it is
understood that within 5-10 or 15 years, miners gradually lose their strength
and the pleasure of life. It does not matter how long the miner stays alive;
life for he and his family is surely miserable.
In conclusion, we know now that over the years doctors knew that mines

were and still are hazardous to the men's health (besides the dangers of daily
accidents).
With 50 years of experience in and around the coal mines, I sign

Sincerely,
SAM MENDICINO.
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CONGRESS OF THE UNITED STATES,
HOUSE OF REPRESENTATIVES,
Washington, D.C., April 25, 1975.

Hon. JOHN DENT,
Chairman,
Labor Standard Subcommittee,
House Committee on Education and Labor,
Washington, D.O.
DEAR Ma. CHAIRMAN: I would like to express my support for your legislation

to authorize the reconsideration of Part B claims under the Federal Coal Mine-
Health and Safety Act of 1969.
With the weight of evidence which has accumulated regarding the health

hazards of underground coal mining operations, particularly prior to the
implementation of any type of clean air standards, it seems only equitable
to me that a presumption of pneumoconiosis be made for those miners whose
exact conditions were not diagnosed before their deaths. Survivors should not
now be deprived of benefits to which they are legitimately entitled due to-
the absence of conclusive medical evidence.
I also support a reopening of the time period for the filing of Part B claims.

In spite of all efforts to publicize the enactment of black lung benefits, there
are many sections of the country where it is unclear that the media ever made
use of releases instructing survivors how and where to file a claim. One such
case came to the attention of Congressman John Blatnik a year ago and he-
has turned the case over to me. In this instance, the widow (now 83 years of
age) of a miner who died in 1.939 of "miner's sickness" had never heard of
black lung benefits and members of her family only learned of the legislation
by accident early last year, too late for the Department of Labor to accept
a Part B claim.
Mr. Chairman, I appreciate your holding hearings on this important matter

and I hope that legislation will be sent to the floor far a vote in the near
future.

Sincerely,
JAMES L. OBERSTAR,

Member of Congress.

PHILADELPHIA, PA., April 15, 1975.
Hon. joHN H. DENT,
House of Representatives,
Cho/it-man, Comnvittee on Education and Labor,
Rayburn House Office Building,
Washington, D.C.
DEAR REPRESENTATIVE DENT: Many thanks for your letter of April 9, 1975.
Your comments about the "Opposition" are interesting but not unexpected.

It seems that the mine owners are using physicians with more academic back-
ground and less clinical experience to protect their financial interests.
Having treated pulmonary diseases since 1938, both in private practice and

as Chief of Pulmonary Diseases at the Rush Hospital and Philadelphia Gen-
eral Hospital, and Consultant in Pulmonary Diseases at a number of hospitals,
I have examined and treated thousands of patients, including coal miners. I
am also Consultant to Region III SSA/BDI and to the Pennsylvania Work-
men's Compensation Board.
During this period of thirty seven years, having examined thousands and

thousands of patients and reviewed as many chest x-rays, I have learned a
"little" about pulmonary disease. First, medicine is not an exact science, and
the more we have learned the less we know about many aspects of disease.
For example, there are patients with relatively little x-ray change who are-
very short of breath, while others with extensive x-ray changes have relatively
few symptoms. Why? We do not really know! There are many theories, in-
dividual resistance, genetic changes, etc., etc., etc., but none have been proven..

(PI
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However, I can say definitely, that no one can work in the coal mines for
an extended period, certainly thirty-five years, without having coal dust in
their lungs and suffer abnormal clinical consequences. Some individuals have
greater or lesser limits of tolerance before they complain, which may account
for the differences in reporting their disability.

If there is any further information you desire or if I can be of further
service in assisting in the passage of this important legislation, please let
me know.
With best wishes,

Sincerely yours,
HARRY SHUBIN, M.D., F.C.C.P.

UNITED STATES STEEL CORPORATION,
Pittsburgh, Pa., March 5, 1975.

H.R. 8
Hon. Jourr H. DENT,
U.S. House of Representatives,
Rayburn House Office Building,
Washington, D.C.
DEAR MR. DENT: A review of the above-captioned legislation and attendance

at the recent Subcommittee hearings lead the United States Steel Corporation
to oppose major sections of the bill. However, we do have some suggestions
to amend the bill to allow Congress to accomplish the goals this legislation
was apparently designed to accomplish—provide an opportunity for long-
retired coal miners to qualify for benefits and remove the Federal Government
from financial liability for the payment of claims.

Section Two of the bill would include coke oven workers as coal miners.
Besides the fact that it would seem inappropriate to broaden the Federal Coal
Mine Health and Safety Act of 1969 to include workers other than coal miners,
the inclusion would present a number of difficult practical problems. Our re-
search indicates that there are no good data on the level of coal dust in
underground mines until sometime after World War II. In addition, except
for cetrain areas of the coking industry, there are still very little data on the
level of coal dust in the atmosphere. Furthermore, the standard for respirable
dust in a coke oven area comes under the jurisdiction of OSHA, and is 2.4
milligrams per cubic meter, whereas MESA, which has jurisdiction for coal
mines, sets the level at 2.0 milligrams per cubic meter. This factor, coupled
with the absence of necessary data, would indicate that this provision should
be eliminated from the bill.
There do not appear to be any legitimate grounds to establish either the

25 or 35 year presumptions of total disability proposed. Both Dr. Morgan and
Dr. Rasmussen testified on February 27, 1975, before the Subcommitee that
there is no relationship between the number of years exposure to a coal mine
atmosphere and pulmonary impairmen or disability. In addition, the U.S.
District Court for the Eastern District of Kentucky in the recent case of
7'urner-El1-horn Mining Company v. Brennan, 385 Fed. Sup. 424 (1974), held
such presumptions unconstitutional.
The elimination of the off-set against workmen's compensation benefits ex-

cept such benefits received for pneumoconiosis and the elimination of the
right of appeal from a ruling in favor of a miner unnecessarily set former
coal miners apart as a special class and discriminate against disabled workers
from other industries.
We favor the notification program proposed in Section 8 of the bill to

encourage old claims under Part B which is similar to a program engaged in
by United States Steel and other operators to encourage claims prior to July 1,
1973, when the program shifted from the Social Security Administration to the
Department of Labor. We understand that the payments under this Section
would continue to be from U.S. Government funds as it merely extends eligibil-
ity for Part B benefits.
The United States Steel Corporation strongly objects to the establishment

of a fund to pay benefits after an administrative determination of eligibility
for claims filed after December 31, 1973. Claims filed after that date are
presently the responsibility of the individual coal operators who have either
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Purchased insurance to pay benefits or have qualified as self-insurers. There
is an established procedure to adjudicate claims administratively with a right
of hearing and appeal by either aggrieved party. This is patterned after the
Lohgshoremen and Harbor Workers', Compensation Act and a departure from
such a program would again set the coal miner apart as a select part of
industry entitled to special benefits other workers cannot have. The United
States Steel Corporation has been willing to be responsible for the claims of'
its former and present coal mine employees and is currently paying a number
of claimants under the Act.
If a fund is inevitable it is hoped that the financing of such a fund would

be on the basis of pa:A case experience and not on a uniform tonnage basis.
It is unfair to charge an operator for the cases incurred by another operator.
There are several suggestions whin Would accomplish the goals previously

set forth. Since all "current operators are either insured or self-insured they
should remain responsible for claims filed by their former employees as cur--
rentlY provided ih Part C of Title IV.
Miners who left the mines prior to the effective date of dust standards,

June 30, 1971, could file claims, have them administratively determined, and
then be paid by an industry-financed fund. That fund should, however, be
financed on some experience basis so each operator pays his own fair share.
The United States Steel Corporation will be happy to answer questions you?

Or the, members of the Subcommittee .have concerning Our position on H.R. 8..
Very truly yours,

R. HEATH LADY.

ARMCO STEEL CORPORATION,
Middletown, Ohio, February 25, 1975.

HOD. JOHN DENT,
House of Representatives,
:Rayburn House Office Building,
Washington, D.C.
DEAR CONGRESSMAN DENT: Dick McCormick was kind enough to give us a

rundown on the status and content of 'H.R. 8, and in response, we would like
to present the following comments.
The coke oven section, page 2, lines 1-7, would extend black lung benefits t&

coke oven workers where it can be proved the level of coal dust is substantially
equivalent to coal -dust in underground coal mines. We are unaware of any
statistics showing that coke oven operators are subject to 'black lung disease.
Generally, coke oven workers are only infrequently -exposed to coal dust.
Furthermore, OSHA is currently reviewing coke oven standards and if this,

provision stands, there well could be a conflict in jurisdiction between the
agencies involved. For these reasons, we feel the coke oven section should
be deleted from the bill.
Regarding the rest of the bill, we have problems with portions of section 3,

presumptions, section 7, appeals and section 8, individual notifications. Let us'
say we are sympathetic with the overall objectives of the bill but feel that
those sections unfairly load the deck. For example, the burden of proof in
section 3 is on the defendant. This is entirely contrary, ,to centuries of Anglo--
Sax6/1 law which places burden of proof on the plaintiff. As in any other per-
sonal injury 'type action, claimants should be -required to prove their case.
Then, in section 7, the defendant's right to appeal is denied, whereas the

plaintiff would presumably be granted such relief.
Thus, the •defendant first must prove he's not to blame, then, if the decision

goes against him, he has no appeal rights. We believe the company should'
also be entitled to appeal.

Finally, section 8 directs the Secretary of Labor to actively search for.
potential claimants to initiate claims. This is like requiring a lawyer to.
actively seek clients, a procedure totally alien to our legal traditions. The
Secretary should not be required to undertake such activity.
We appreciate the opportunity of offering comments and would like them,

to be considered part of the record.
Regards,

BRADFORD C. OELMAN,
Public AffaiUS Manager:
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FEBRUARY 20, 1975.
Mr. BRADFORD C. OELMAN,
Public Affairs Manager,
ARMCO steel •Corporation,
Middletown, Ohio
DEAR Mn. OELMAN This is in response to your letter of February 19, 1975,

regarding H.R. 8.
With respect to coke oven workers, I would initially disagree with your

suggestion that there could be a jurisdictional conflict between OSHA and
the agency ultimately designated to handle black lung claims. One would
establish and monitor coke oven standards; the other would accommodate
claimants. This division of responsibility is not unlike that of the Department
of the Interior to enforce coal mine health and safety standards and the
Department of HEW (or Labor) to.administer the black lung benefits program.
Moreover, your statement regarding the "lack of statistics showing that

coke operators (sir) are subject to black lung disease" implies the absence
of any health hazard associated with the employment. Though pneumoconiosis
itself has not to date been identified as arising out of coke oven employment.
that probability has not been medically excluded. More significantly, you may-
not be aware that coke oven workers have an incidence of lung cancer more
than seven times the national average; and this has been directly related to
the emissions resulting from the carbonization process. I commend to your
attention a presentation entitled, "Long-Term Mortality Study of Steelwork-
ers" by Drs. J. William Lloyd, Antonio Ciocco, C. K. Redmond, and H. W..
Rush, which appeared in the October 1969 issue of the Journal of Occupational
Medicine.
I would also refute your contention with respect to the burden of proof

In Anglo-Saxon law: first of all, because you are in error (burden of proof
is a shifting process dependent upon the relative evidence put forward) ; and
secondly, because statutes have extensively modified common law "burden" in
a vast array of instances—especially with respect to actions in the area of oc-
cupational injury and disease. More importantly, it is neither arbitrary nor
unreasonable for the adversed party to the claim to disprove the validity of
a claim by (in this case) the negative result of a blood-gas study where the
medical community is virtually unanimous in recognizing that the test is the
most effective and reliable measure of a miner's impairment. Put another way,
the burden is on the miner to establish the validity of his claim by a positive
blood-gas showing.
As for the "defendant's" right to appeal being denied in section 7 of the

bill, you apparently failed to notice that this provision relates only to Part B
of the program; that is, the part prescribing Federal payment of benefits, and
not to Part C, which prescribes coal operator liability. This section is specif-
ically directed to the all-too-frequent practices of the Social Security adminis-
tration to selectively appeal decisions of certain administrative law judges
which decisions are favorable to claimants. The explanations offered for this
practice have been neither persuasive nor to the point, and our reasonable
inference is that it constitutes conscious discrimination.
Finally, your objection to section 8 (notification to claimants) rests more

on a parallel to a lawyer seeking clients than to the merits. I fail to see the
relationship. Also, I am unable to understand how a procedure which simply
requires affirmative notification to potential claimants of their rights can be
considered offensive to anyone. I would think you personally would apprkiate
being notified of your right to exercise an option within a limited time period,
if you otherwise had no knowledge of its availability and would stand to
forfeit it. I believe opposition to this provision rests on a fundamental mis-
understanding of the black lung program. It is not a gratuity or a welfare
program. It is directed to those (and their dependents) who suffer from the
ravages of a terrible occupational disease. And the miserly compensation they
may be afforded by being notified that a program exists for their benefit, is
hardly a sufficient response to their suffering.
In any event, I will be pleased to see that your letter is included in the

record of our upcoming hearings. This response will follow it
With every kind regard, I am

Sincerely yours,
XOHN H. DENT, Chairman.
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ARMCO STEEL CORPORATION,
Middletown, Ohio, March 10, 1975.

Hon. JOHN DENT,
House of Representatives,
Rayburn House Office Building,
Washington, D.C.
DEAR CONGRESSMAN DENT: We exchanged correspondence with you previ-

ously about various provisions of H.R. 7 and 8, amendments to the Black Lung
Act.
We would like to comment further on the Black Lung Disability Insurance

Fund; established in Sections 422, 423 and 424 of H.R. 7 and 8. Section 424
(a) (2) sets the basis for the premium rate as the number of tons of coal
mined. We regard this provision as inequitable, since it spreads the liability
for part C payments to all operators, regardless of incidence of pneumoconiosis
within individual mines. We feel operator liability should be based solely
on that operator's experience with black lung claims within his own area of
responsibility. This appears to us the fairest method of distributing future
black lung claim liability.. It would also act as an additional incentive for
Individual mine operators to maintain conditions as dust free as the current
law provides.

Accordingly, we are opposed specifically to Section 424 as it now stands and
would support amendment thereof in the manner suggested above, i.e., experi-
ence rather than tons mined.
We appreciate the opportunity of adding additional comments to those of

February 19.
Sincerely,

BRADFORD C. OELMAN,
Public Affairs Manager.
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