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FEDERAL COAL LEASING

FRIDAY, MARCH 14, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON MINES AND MINING

OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:55 a.m., in room

2325, Rayburn House Office Building, Hon. Patsy T. Mink (chair-
woman of the subcommittee) , presiding.
Mrs. MINK. The Subcommittee on Mines and Mining will now

convene.
We are here for the purpose of taking testimony on H.R. 3265, the

Federal Coal Leasing Amendments Act of 1975. As you will recall,
the subcommittee met on this legislation last year and had taken the

bill up through the final stages of markup. So H.R. 3265 is the final

product as it stood in December of 1974. It is not the intention of the
Chair to prolong the hearings on this bill but we did want to give
principal parties concerned an opportunity to be heard on the bill as
it stood at the end of last year. And so we are delighted this morning
to welcome Mr. Jack Horton, Assistant Secretary for Land and Water
Resources of the Department of the Interior, and we are pleased to
have your comments on the pending bill, Mr. Horton.
However, before you begin your statement, Mr. Horton, I would

like to place in the record the bill H.R. 3265 and the report of the
Department of the Interior dated March 13, 1975. Hearing no objec-
tion, so ordered.
[H.R. 3265 and the report of the Department of the Interior

follows:]
[H.R. 3265, 94th Cong., 1st sess.]

A BILL To amend the Mineral Leasing Act of 1920, and for other purposes

Be it enacted by the senate and House of Representatives of the United states

of America in Congress assembled, That this Act may be cited as the "Federal

Coal Leasing Amendments Act of 1975".
SEC. 2. The first sentence of subsection 2(a) of the Act of February 25, 1920

(41 Stat. 438) as amended (30 U.S.C. 201(a) ) is hereby amended to read as

follows:
"SEC. 2. (a) (1) The Secretary of the Interior is authorized to divide any of

the coal lands subject to this Act or the deposits of coal, classified and unclassi-

fied, owned by the United States, into leasing tracts of forty acres each, or mul-

tiples thereof, and in such form as, in his opinion, will permit the most economi-

cal mining of the coal in such tracts, and thereafter he shall, in his discretion,

upon the request of any qualified applicant or on his own motion, from time to

time, offer such lands or deposits of coal for leasing, and shall award leases

thereon by competitive bidding (with sealed bids) on a bonus bidding system.

Such leases shall be for ten years. No less than 50 per centum of the total acreage

offered for lease by the Secretary in any one year shall be leased under a system

(1)
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of deferred bonus payment, with one-tenth of the accepted bid payable upon ac-
ceptance of the bid, and one-tenth payable on each anniversary date of the lease.
Upon default or cancellation of any coal lease by the lessee, any unpaid remainder
of the bonus bid shall be immediately payable to the United States. The Secre-
tary shall not accept bids submitted on a royalty bidding basis. No bid shall be
accepted which is less than the fair market value, as determined by the Secretary
of the coal subject to the lease. Prior to issuing any lease, the Secretary shall con-
duct an assessment of the coal and the land proposed to be leased giving an op-
portunity for, and consideration to, public comments on such assessment."

SEC. 3. The last sentence of subsection 2(a) of the Act of February 25, 1920
(41 Stat. 438) as amended (30 U.S.C. 201 (a) ) is hereby amended to read as
follows:
"(2) (A) No lease sale shall be held unless the lands containing the coal de-

posits have been included in a comprehensive land use plan prepared by the
Secretary or in the case of lands within the National Forest System, the Secre-
tary of Agriculture and such sale is consistent with such plan. In preparing such
land use plans the Secretary or in the case of lands within the National Forest
System, the Secretary of Agriculture shall consult with State and local govern-
ments and the general public and shall provide opportunity for a public hearing
on proposed plans prior to their adoption, if requested by any person having an
interest which is or may be adversely affected by the adoption of such plans, and
shall obtain the written concurrence of the Administrator of the Environmental
Protection Agency with respect to those aspects of the plan relating to air or
water quality standards promulgated under the Federal Water Pollution Con-
trol Act (33 U.S.C. 1151-1175) or the Clean Air Act (42 U.S.C. 1857).
"(B) Each land use plan prepared by the Secretary or in the case of lands

within the National Forest System, the Secretary of Agriculture pursuant to
paragraph (A) shall include an assessment of the amount of coal deposits in
such land, identifying the amount of such coal which is recoverable by deep min-
ing operations and the amount of such coal which is recoverable by surface
mining operations. Such plan shall also include an evaluation and comparison of
the effects of each such method of coal mining on the recovery of the coal by
other methods on the land subject to such plan.
"(C) Prior to issuance of any coal lease, the Secretary shall consider effects

which mining of the proposed lease might have on a community or area, includ-
ing, but not limited to, impacts on the environment, on agricultural and other
economic activities, and on public services. Adequate public hearings in the area
shall be held by the Secretary prior to approval of the lease.
"(3) No competitive lease of coal shall be approved or issued until after the

notice of the proposed offering for lease has been given once a week for three
consecutive weeks in a newspaper of general circulation in the county in which
the lands are situated in accordance with regulations prescribed by the
Secretary."
"(4) No coal lease shall be approved or issued after the date of enactment of

this Act without satisfactory assurances that all applicable provisions of the
Surface Mining Control and Reclamation Act of 1974 have been complied with.".

SEC. 4. Subject to valid existing rights, section 2(b) of the Act of February 25,
1920, is amended to read as follows:
"(b) (1) The Secretary may, under such regulations as he may prescribe,

issue to any person an exploration license. No person may conduct coal explora-
tion for commercial purposes for any coal on lands subject to this Act without
such an exploration license. Each exploration license shall be for a term of two
year and shall be subject to a reasonable fee. A separate exploration license will
be required for exploration in each State. Each exploration license shall contain
such reasonable conditions as the Secretary may require, including conditions to
Insure the protection of the environment, and shall be subject to all applicable
Federal, State, and local laws and regulations. Upon violation of any such condi-
tions or laws the Secretary may revoke the exploration license. An exploration
license shall confer no right to a lease under this Act.
"(2) A licensee may not remove any coal for sale but may remove a reasonable

amount of coal from the lands subject to this Act included under his license for
analysis and study. A licensee must comply with any rules and regulations of
the Federal agency having jurisdiction over the surface of the lands subject to
this Act.
"(3) An applicant for an exploration license shall submit to the Secretary an

exploration plan. The exploration plan will set forth, in the degree of detail
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established in regulations issued by the Secretary, specific work to be performed,
the manner in which it will be performed and compliance with environmental,
health and safety standards of all Federal, State, and local laws and regulations.
As promptly as possible after submittal of the plan, the Secretary shall approve
or disapprove the plan or require that it be modified. No exploration license shall
be issued prior to approval of the exploration plan by the Secretary.
" (4 ) The licensee shall furnish to the Secretary copies of all data (including,

but not limited to, geological, geophysical, and core drilling analysis) obtained
during such exploration. The Secretary shall maintain the confidentiality of all
data so obtained until after the areas involved have been leased or until such
time as he determines that making the data available to the public would not
damage the competitive position of the licensee, whichever comes first.
"(5) Any person who willfully conducts coal exploration for commercial pur-

poses on lands subject to this Act without an exploration license issued here-
under shall be subject to a fine of not more than $1,000 for each day of violation.

All data collected by said person on any Federal lands as a result of such viola-

tion shall be made immediately available to the Secretary, who shall make the

data available to the public as soon as it is practicable.".
SEC. 5. Section 7 of this Act of February 25, 1920 (41 Stat. 439; 30 U.S.C. 207),

is hereby amended to read as follows:
"Sue. 7. (a) (1) A coal lease shall be for a term of ten years and for so long

thereafter as coal is produced annually in paying quantities from that lease.

Any lease which is not producing in paying quantities at the end of the primary

ten-year term shall be terminated. A lease shall require payment of a royalty in

such amount as the Secretary shall determine of not less than 10 per centum of
the sale price as defined by regulation of the products produced, except the
Secretary may determine a lesser amount in the case of coal recovered by deep
mining operations. The lease shall include such other terms and conditions as the
Secretary shall determine. Such royalties and other terms and conditions of the
lease will be subject to readjustment at the end of its primary term of ten years
and at the end of each five-year period thereafter if the lease is extended.
"(2) For the purposes of this subsection the term 'paying quantities' means that

quantity of coal which would pay a profit to the lessee, if he operated the mine
and marketed the coal.
" (b ) Leases shall be subject to the conditions of diligent development and

continued operation of the mine or mines. With respect to all new leases and
existing leases in effect at the time of the enactment of this Act, the condition
of diligent development and continued operation cannot be satisfied by advance
royalties in lieu thereof: Provided however, That where production is prevented
by strikes, elements, or casualties not attributable to the lessee, the Secretary
may, if in his judgment the public interest will be served thereby, provided
for payment in advance of a minimum royalty in lieu of continuous production.".

Sue. 6. Section 35 of the Act of February 25, 1920 (41 Stat. 450), as amended
(30 U.S.C. 191), is further amended by striking the period at the end of the
proviso and inserting in lieu thereof the language as follows: " : And provided
further, That all moneys paid to any State from sales, bonuses, royalties, and
rentals of coal deposits and oil shale in public lands may be used by such State
and its subdivisions for planning, construction and maintenance of public facili-
ties, and provision of public services, as the legislature of the State may direct,
giving priority to those subdivisions of the State socially or economically impacted
by the development of the resource involved."
SEC. 7. The Director of the Office of Technology Assessment is authorized

and directed to conduct a complete study of coal leases entered into by the United
States under section 2 of the Act of February 25, 1920. Such study shall include
an analysis of all mining activities, present and potential value of said coal
leases, receipts of the Federal Government from said leases and recommenda-
tions as to the feasibility of the use of deep mining technology in said leased
area. The Director shall submit the results of his study to the Congress within
one year after the date of enactment of this Act.

SEC. 8. Section 27(a) (1) of the Act of February 25, 1920 (30 U.S.C. 184(a) (1) ),
is amended as follows:
"Sue. 27. (a) (1) No person, association, corporation, or any subsidiary, affiliate,

or persons controlled by or under common control with such person, association,
or corporation shall take, hold, own or control at one time, whether acquired
directly from the Secretary under this Act or otherwise, coal leases, or permits
on an aggregate or more than forty-six thousand and eighty acres in any one
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State, but in no case greater than an aggregate of one hundred thousand acres
in the United States: Provided, That any person, association, or corporation cur-
rently holding, owning, or controlling more than an aggregate of one hundred
thousand acres in the United States on the date of enactment of this Act shall
not be required on account of this subsection to relinquish said leases or permits:
Provided, however, That in no case shall such person, association, or corpora-
tion be permitted to take, hold, own, or control any further Federal coal leases
or permits until such time as their holdings, ownership, or control of Federal
leases or permits has been reduced below an aggregate of one hundred thousand
acres within the United States.

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Washington, D.C., March 18, 1975.
Hon. JAMES A. HALEY,
Chairman, Committee on Interior and Insular Affairs, House of Representa-

tives, Washington, D.C.
DEAR Ma. CHAIRMAN: This responds to your request for this Department's

views on H.R. 3265, a bill "To amend the Mineral Leasing Act of 1920, and for
other purposes."
H.R. 3265 is similar to the Committee Print of S. 3528 in the 93rd Congress

as issued by the House Committee on Interior and Insular Affairs, Subcom-
mittee on Mines and Mining. It would amend the Mineral Leasing Act of 1920
(30 U.S.C. §§ 181-287) to require that coal leases be issued by competitive
bidding with limited exceptions, repeal authority to issue prospecting permits
and provide for issuance of exploration licenses after approval of an explora-
tion plan, prohibit leasing of lands unless they are included in •a land use
plan, limit lease terms to 10 years and so long thereafter as coal is produced
annually in paying quantities, require a minimum royalty, and allow States
greater discretion in spending their shares of Federal coal leasing revenues.
In the previous Congress it was the position of this Department that total

revision of the Mineral Leasing Act was preferable to the piecemeal approach
of coal leasing amendments. However, we stated that the Department would
not object to such coal leasing provisions if amended to conform to the general
approach of the Department's proposed "Mineral Leasing Act of 1973". While
we still prefer adoption of a comprehensive revision of the mineral leasing law
to include all presently leasable mineral resources, and intend to submit such
legislation on this matter in the future, we would not object to the subject bill
if amended in accordance with the following comments:
(1) Forty-Acre Leasing Tracts. Sec. 2(a) (1) on page 1. The requirement

that leasing units be in tracts of 40 acres or multiples thereof was established
during a period when average leaseholds and leasing operations were relatively
small and 40 acres was a meaningful size for a lease. There is no special sig-
nificance to tracts of 40 acres or multiples thereof. Indeed, there may be tracts
of leasable lands which are not in multiples of 40. More leeway should be given
to the Secretary to offer leases in tracts that he deems appropriate in the public
interest. We recommend, therefore, that section 2(a) (1) be amended so that the
first sentence reads:
"The Secretary of the Interior is authorized to divide any lands subject

to this Act into leasing tracts of such size as he deems appropriate and in the
public interest, and thereafter he shall, in his discretion, upon the request of
any qualified applicant or on his own motion, from time to time, offer such
lands or deposits of coal for leasing, and shall award leases thereon by com-
petitive bidding."
(2) Bidding Restrictions. On page 2, the italicized words beginning on line 8

and ending with the word "basis" on line 18, would seriously constrain the
Department's flexibility in holding competitive coal lease sales. They Would
require sealed bidding, they would prohibit royalty bidding, and they would
impose a 10 year bonus payback system for at least 50 percent of the acres
covered by each lease. We recommend that these restrictions be deleted.
Our experience is that sealed bidding does not always attract the highest

bids. Generally, when there is little competition, sealed bidding is preferable
since it introduces a degree of uncertainty and induces higher bids. However,
when there Is significant competition, sealed bidding followed by oral bidding
has proven to be more satisfactory since bidders are then influenced by other

4
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bidders and the competitive spirit of the sale. The success of each auction there-
fore depends largely on the 'Secretary's ability to call for sealed or oral bids.
As we reported to you earlier, the Department of the Interior is presently

studying whether bonus bidding is preferable to royalty bidding. Under the
authority granted the Secretary in the Outer Continental Shelf Lands Act on
October 1974, the Department auctioned leases for land on the Outer Conti-
nental 'Shelf for oil and gas development. Several of the leases were awarded
through bonus bidding and a few through royalty bidding. We expect a thorough
examination of operations under these leases will help us determine whether a
system of royalty bidding or bonus bidding will assure the highest monetary
return to the public and maximum mineral recovery, while assuring that quail-
field bidders are not restricted from bidding because of large "front-end" costs.
Data is now available to help us make this determination and to implement the
best bidding methods, we urge that H.R. 3265 permit the Secretary the same
flexibility for determining bidding methods as he has under the Outer Continen-
tal Shelf Lands Act.

Finally, we know of no information indicating that a 10 year bonus payback
system for collecting bonus payments on all or part of a lease is the most satis-
factory method for collecting such payments.
In short, these restrictions seem to be arbitrary. It is not in the public interest

to impose a single, rigid method in legislation for auctioning leases and collecting
royalties until there is firm evidence to indicate that the method is and will con-
tinue to be the best one.
(3) Public Comments. H.R. 3265 contains three provisions pertaining to public

comments. On page 2, the sentence beginning on line 21 and ending on line 24
would require public comments on the assessment of coal lands before leasing
lands; on page 3, line 12, the words beginning with "and the general public" and
ending on line 16 with "such plans", provide for consultation with the public
and public hearings before the implementation of land use plans; and on page 4,
the sentence beginning on line 12 and ending on line 14 would require "adequate"
public hearings before issuing coal leases.
Public involvement is very important in the development of land use plans.

Any future leasing of Federal coal lands in the West will be based on the vast
amount of information in land use plans presently being prepared. The plans
include an assessment of the coal in the land. The public is invited to comment
throughout the planning process.
While public participation is important, H.R. 3265 does not establish clear and

coordinated procedures for allowing people to express their views. We therefore
recommend that the three provisions for public participation be deleted and that
the following single subsection providing for public involvement be included in
the bill by adding a new paragraph (3) on page 4 and by renumbering the subse-
quent paragraphs accordingly:
"(3) During the preparation of land use plans and before a planning unit is

opened to leasing under this section, the Secretary of the Interior, or in the
case of lands within the National Forest the Secretary of Agriculture, shall pro-
vide opportunity for public comment."
(4) Land Use Planning on National Forest Lands, on page 3. As subsection

(2) (A) lines 4 through 9 on page 3 is drafted, the Secretary of Agriculture is
given the authority to develop comprehensive land use plans for the land within
the National Forest System and to determine whether lease sales within the
National Forest System are consistent with such plans. This provision would
divide the authority between the Secretary of Agriculture and the Secretary of
the Interior who handles lease sales in nearly all other areas to be considered
for mining. We therefore suggest that subsection (2) (A) be amended to read:
"(2) (A) (1). After identifying the areas where there is substantial develop-

ment interest in coal leasing, the Secretary of the Interior shall prepare compre-
hensive land-use plans on lands under his responsibility where this has not
already been done. The Secretary of the Interior shall inform the Secretary of
Agriculture of substantial development interest in coal leasing on lands within
the National Forest System. Upon receipt of such notification from the Secretary
of the Interior, the Secretary of Agriculture shall prepare a comprehensive land-
use plan for such areas which takes into consideration the proposed mineral re-
source development interest in these lands where they have not done so. In
Preparing such land-use plans, the Secretary of the Interior, or in the case of
lands within the National Forest System, the Secretary of Agriculture, shall
consult with State and local governments and with the general public."
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To provide that the issuance of leases on National Forest System lands wouldbe subject to the consent of the Department of Agriculture and subject to suchconditions as that Department might prescribe with respect to the use and pro-tection of nonmineral interests, we suggest adding new subsection (2) (A) (2) as
follows:
"(2) (A) (2). Leases covering lands the surface of which is under the jurisdic-

tion of any Federal agency other than the Department of the Interior may be
issued only upon consent of the other Federal agency and upon such conditionsas it may prescribe with respect to the use and protection of the nonmineral in-
terests in those lands."
(5) Concurrence of EPA. On page 3, the phrase beginning "and shall obtain"

on line 16 and ending on line 21, requires the Secretary, before adopting land use
plans for areas to be leased, to obtain the written concurrence of the Administra-
tor of the Environmental Protection Agency with respect to air or water quality
standards promulgated under the Federal Water Pollution Control Act or the
Clean Air Act. We recommend that the phrase be deleted since the Secretary is
already bound by the requirements of both laws. The written concurrence from
the Administrator for each plan would only serve to add an unnecessary admin-
istrative step and to delay leasing programs.
(6) Land Use Plans. The sentence beginning on page 4, line 4 and ending on

page 4, line 7, appears to provide that the Secretary shall include in land use
plans a statement of the effects of one method of mining on the recovery of other
beds of coal in the land by other mining methods. As a matter of course the Sec-
retary already makes this determination, but he does not include this informa-
tion in land use plans. Land use plans are diagrams for management of the
resources in lands and it is not appropriate to indicate mining methods in the
plans. The Secretary makes a determination of the proper mining methods after
land use plans are completed and before leases are issued. In order that the pro-
vision identified above does not complicate our present procedures, we recommend
that it be deleted from its present position in the bill, that it be inserted after the
word "services" on page 4, line 12, and that it be amended to read as follows:
"The Secretary shall also consider the effects of each method of mining on the re-
covery of any other beds of coal in the land by other mining methods."
(7) Surface Mining Legislation. Paragraph (4) on page 4, lines 21 through 24,

would require "satisfactory assurances" of compliance with the Surface Mining
Control and Reclamation Act of 1974 before a lease is issued. We recommend
that the paragraph be deleted. The surface mining legislation was not enacted.
If surface mining legislation is enacted, it will naturally control activities under
leases pursuant to H.R. 3265. In the event the Committee finds it necessary to
make reference to the surface mining legislation if it is enacted, it would suffice
simply to specify in H.R. 3265 that leases shall be in accordance with the require-
ments of that Act.
(8) Logical Mining Units. H.R. 3265 does not contain specific authority for the

Secretary to consolidate leases into logical mining units so that production within
a unit rather than on a single lease would satisfy the renewal and diligence
requirements. Authority to unitize leases would give the Secretary and lessees
greater flexibility in planning the development of leases so that there is a maxi-
mum recovery of coal with a minimum impact on the environment. The authority
would be particularly valuable in planning for the development of lands where
some tracts are federally owned and some privately owned. Mining units could
then be designated to encompass private lands, thus ensuring the development of
isolated Federal tracts which ordinarily might not be developed.
We therefore recommend that in order to authorize unitization, the following

new section 4 be added on page 5 to read as follows and that the subsequent sec-
tions be renumbered accordingly:
"Subject to valid existing rights, subsection 2 (c) and (d) of the Act of August

31, 1964, 78 Stat. 710, 30 U.S.C. § 201-1, is amended to read as follows:
"(c) At the discretion of the Secretary, leases issued under this section may,

in the interest of conservation or in the public interest, be consolidated into logi-
cal mining units. The Secretary may require among other things that (1) produc-
tion on any lease in a logical mining unit will be construed as production on all
leases in that unit, (2) the rentals and royalties for all Federal leases in a logical
mining unit may be combined, and advanced royalties paid for any lease within
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a logical mining unit may be credited against such combined royalties, and (3)
leases issued before the date of enactment of this Act may be included with the
consent of all lessees in such logical mining unit, and, if so included, shall be
subject to the provisions of this section.
"(d) By regulation the Secretary may require a lessee under this Act to form

a logical mining unit, and may provide for the determination of praticipating
acreage within a unit."
(9) Exploration and License Plan, on page 5. We favor the concept of explora-

tion licenses set out in H.R. 3265 with the specific requirement for submission
to the Secretary of an exploration plan. In order to assure the Government has
the right to initiate the leasing process and to lease at any time, section 4 of H.R.
3265 should be amended. On page 5, delete the sentence beginning on line 8 and
ending on line 9, and insert instead: "Each exploration license shall be for a term
of not more than two years. The issuance of exploration licenses shall not pre-
clude the Secretary from issuing coal leases at such times and locations as he
deems appropriate. No exploration license will be issued for any land on which
a coal lease has been issued."
We also recommend adding the following language to the end of proposed sec-

tion 4 ( b ) (2), page 5, line 24, to conform to present practices on National Forest
System's lands.
"Exploration licenses covering lands the surface of which is under the juris-

diction of any Federal agency other than the Department of the Interior may be
issued only upon such conditions as it may prescribe with respect to the use and
protection of the nonmineral interests in those lands."
(10) Discovery of New Deposits. The Department is analyzing alternative

means of stimulating private exploration for leasable minerals other than coal,
and intends to deal with these issues in the Administration's proposal for a total
revision of the Mineral Leasing Act.
(11) Penalties. On page 5 and 6. We believe that the language in H.R. 3265

dealing with the assessment of fines, section 4, page 5 lines 24-25 and page 6 lines
1 and 2, should be amended. As presently drafted the language is worded in
terms of what appears essentially to be a criminal violation subject to payment
of a fine. Confusion and litigation may result over the provisions dealing with
data collected by a violator. We would recommend that lines 24-25 on page 6
and lines 1-2 on page 7 of the existing bill be revised to read:
"Any person convicted of violating this section shall be required to make avail-

able immediately to the Secretary all data collected by said person on any Federal
lands as a result of such violation. The Secretary shall make any such data avail-
able to the public as soon as it is practicable."
(12) Length of Lease Terms. Section 5 of H.R. 3265 would require a primary

term of 10 years for each lease with readjustments of lease terms every 5 years
thereafter. If after 10 years coal is not produced from lands under a lease, the
lease would be terminated. There is also a reference to the 10-year primary term
on page 2, line 10. We strongly recommend that the primary term be increased
to 20 years.

All available information indicates that 10-year primary terms would not in-
crease coal development. On the contrary, they would discourage development
in many instances and could cause waste of coal reserves. Ownership patterns of
land and coal geology often necessitate the leasing of land that will not be de-
veloped for over 10 years because it is only profitable for a lessee if he can de-
velop the adjacent lands first. If primary terms are too short, coal development
on Federal lands in these cases would be discouraged and recoverable reserves
may be lost forever.
There are other problems with 10-year primary terms. First, manufacturers of

mining equipment cannot meet orders within 6 years. Steel shortages are causing
increasing delays. These unavoidable delays would seriously impede the ability
of lessees to meet production requirements within 10 years. Second, periods be-
tween the time when decisions to build coal consuming plants are made and the
time when coal deliveries are needed are at least 8 to 10 years, and delivery
commitments are necessary before the construction of plants can begin. The lead
times are longer for gasification plants. Third, 80 percent of all coal is sold pur-
suant to long-term contracts which do not call for deliveries for 10 to 15 years.
Finally, a very significant advantage to long-term reserves is that they minimize
demand-supply lags and thus improve our resource allocation and our ability
to avoid fuel shortages.
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In addition, we feel that readjustment of lease terms should be every 10 years.
More frequent readjustment would only create an unnecessary administrative
burden.
We therefore urge that primary terms for coal leases be increased to 20 years

and readjustment of lease terms be increased to 10 years. We favor provisions
which reasonably encourage production, but we do not favor attempts to encour-
age production by imposing primary terms of 10 years. All indications are that
10-year terms would only serve to reduce production.
(13) Royalty and Rental Payments. On page 7, the language in lines 12 through

15 would impose a minimum royalty based on a percent of the sale price of coal.
We recommend deletion of this provision. Royalties are usually based on a per-
cent of the "value" of the coal rather than the "sale price" of the coal because
coal that is produced is often not actually sold and because the sale price, for one
reason or another, may be less than fair market value. The bill should give
the Secretary authority to set a minimum royalty rate, rather than setting a min-
imum royalty.
The provision on page 7 and the failure to include in line 17 the word "rents"

before "royalties" appears to eliminate the Secretary's authority to charge rent-
als. We oppose eliminating that authority, and we recommend that subsection 7
(a) (1) be amended to include (a) prior to the sentence beginning at line 10, the
following new sentence: "The Secretary shall by regulation prescribe annual
rentals on leases of not less than $1 per acre or fraction thereof." and (b) the
addition of "rents," prior to the word "royalties" in line 17.
(14) Paying Quantities, on page 7. We recommend that the term "paying quan-

tities" in subsection 7(a) (1), lines 8 and 9, and its definition in subsection 7 (a )
(2), lines 21 through 24, be deleted and that the following language be adopted
in place of the first two sentences of 7(a) (1) :
"A coal lease shall be for a term of twenty years and for so long thereafter as

coal is continuously produced in quantities which, in the judgment of the Secre-
tary, would justify the continued operation of the mine or mines."
The use of profitability as the yardstick for continuation of a lease is adminis-

tratively cumbersome and ultimately may be more costly. Based on our ex-
periences with the term "paying quantities" in oil and gas leasing, we now fore-
see great difficulty in applying this term to non-oil and gas leasing. The purpose
of the provision is to ensure sufficient development of Federal coal leases to jus-
tify continuation. Contrary to this intent, however, the definition as stated in
H.R. 3265 may have the effect of terminating leases which are temporarily shut
down, in the early nonprofitable stages of production, or are producing at levels
which cover only part of production costs, or are being developed as part of a
larger mining unit containing several Federal or non-Federal lease units .
• There may well be times in the production of coal from a particular lease or
leases where continued production would be in the public interest in satisfying
economic and energy needs, even though not paying a profit to the lessee.
(15) Advance Royalty Payments, on page 8. The language of the proviso be-

ginning with "that" on line 6 and ending with "lessee," on line 8, in subsection
7(b) would appear to limit the Secretary's authority to seek or require advance
royalty payments to limited circumstances outside of the control of the leasees.
While it would be in the public interest for the Secretary to permit advance royal-
ties under these limited circumstances, it is also in the public interest to allow the
Secretary discretion to accept advance royalties in lieu of continuous production.
The inclusion of this concept is critical.
(16) Restriction in State Spending of Coal Revenue. Section 6 of H.R. 3265

would give States greater flexibility in using their share of moneys received under
section 35 of the Mineral Leasing Act of 1920 (30 U.S.C. 191). We view the re-
strictions in section 35 of the Act as no longer necessary. The Department has
strongly endorsed the concept of complete relaxation of the restrictions on State
use of its share of funds from mineral leasing activities and has objected to
previous proposals which were unnecessarily restrictive. Consistent with this
position, we therefore recommend that the spending restrictions on the States be
repealed by deleting from section 35 of the Act the words "for the construction
and maintenance of public roads or for the support of public schools or other
public educational institutions." This would give States complete discretion as

•
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to the expenditure of coal and other mineral leasing receipts fro
m Federal

lands.
(17) Noncompetitive Modifications of Leases. Section 3 and 4 of the 

Mineral

Leasing Act (30 U.S.C. §§ 203, 204) provide for modification and ad
ditions to

leases without competition of not more than 2,560 acres. H.R. 3265 would 
not

affect these sections. As a general rule most modifications or additi
ons do not

warrant competitive authorization. However, such authorized modifi
cations or

additions to leaseholds should not be used to circumvent the intention of a 
com-

petitive system. Therefore, we recommend that sections 3 and 4 be re
pealed,

and H.R. 3265 be amended to add, as section 9, the following language:

"(b) Any person, association, or corporation holding a lease of coal lands o
n

coal deposits under the provisions of this Act may with the approval of the Secre-

tary of the Interior, upon a finding by him that it would be in the interest of 
the

United States, secure modifications of the original coal lease by including addi-

tional coal lands or coal deposits contiguous to those embraced in such le
ase,

but in no event shall the total area added by such modifications to an exist
ing

coal lease exceed one hundred and sixty acres (160), or add acreage larger t
han

that in the original lease upon such terms and conditions as the Secretary may

prescribe."
(18) As an added incentive to produce, provisions should be included to allow

annual rentals to be credited against royalties. We recommend that H.R. 3265

be amended to add a section 10 as follows: "10. All leases may be conditioned

upon payment each year of an annual rental in advance. Rentals paid for any one

year shall be credited against royalties accruing for that year."

(19) Although H.R. 3265 requires an exploration plan it does not require an

operation and reclamation plan. There is a real need for such a plan before

the commencement of any activities under a lease if those activities will signifi-

cantly affect the environment. We recommend that another subsection be added

to section 7 of the Act of February 25, 1920, as it would be amended by section

5 of H.R. 3265. The new subsection should be placed on page 8 of H.R. 3265 before

line 12, and should read as follows:
"(c) Prior to taking any action on a leasehold which might cause a significant

disturbance of the environment, and not later than three years after a lease

is issued, the lessee shall submit for the Secretary's approval an operation and

reclamation plan describing the manner in which his activity will be conducted

in a manner consistent with environmental regulations issued by the Secretary.

As promptly as possible after the lessee submits a plan, the Secretary shall ap-

prove or disapprove the plan or require that it be modified. Where the land

involved is under the surface jurisdiction of another Federal agency, that other

agency must consent to the terms of such approval. No action that would signifi-

cantly disturb the environment shall be taken by the lessee until he has received

appropriate Secretarial approval of the operation and reclamation plan."

The Office of Management and Budget has advised that there is no objection to

the presentation of this report from the standpoint of the Administration's

program.
Sincerely yours,

JACK HORTON,
Assistant Secretary of the Interior.

Mr. HORTON. Madam Chairman, it is a personal honor for me to
appear before you once again on the amendments to the Mineral Leas-
ing Act of 1920 with respect to coal. I am accompanied by various
officials of the Department. To my immediate left, Dr. John Morgan,
the Associate Director of the Bureau of Mines. On my immediate right
Mr. Frank Edwards, the Assistant Director of the Bureau of Land
Management. And to the far right, Dr. Russ Wayland, Chief of the
Conservation Division of the U.S. Geological Survey. Also behind
us are staff members of the Department that have been closely involved
with the legislation: Gary Bennethum of my staff, Eleanor Schwartz
of the Bureau of Land Management, and Mr. Spinner Findley of the
Solicitors Office.
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STATEMENT OF JACK HORTON, ASSISTANT SECRETARY FOR LAND
AND WATER RESOURCES, DEPARTMENT OF INTERIOR, ACCOM-
PANIED BY DR. JOHN MORGAN, ASSOCIATE DIRECTOR, BUREAU
OF MINES; FRANK EDWARDS, ASSISTANT DIRECTOR, MINE MAN-
AGEMENT, BUREAU OF LAND MANAGEMENT; DR. RUSSELL G.
WAYLAND, CHIEF, CONSERVATION DIVISION, U.S. GEOLOGICAL
SURVEY; GARY BENNETHUM, STAFF MEMBER; ELEANOR
SCHWARTZ, BUREAU OF LAND MANAGEMENT; AND SPINNER
FINDLEY, SOLICITORS OFFICE

Mr. HORTON. H.R. 3265 would amend the Mineral Leasing Act of
1920 in several respects. It would require the coal leases be issued by
competitive bidding, repeal authority to issue prospecting permits and
provide for issuance of exploration licenses after approval of an ex-
ploration plan, prohibit leasing of lands unless they are included
in a land use plan, limit lease terms to 10 years and so long there-
after as coal is produced annually in paying quantities, require a mini-
mum royalty, and allow States greater discretion in spending their
shares of Federal coal leasing revenues.
When we testified on a similar bill in the last Congress, it was the

position of this Department that total revision of the Mineral Leasing
Act was preferable to the piecemeal approach of coal leasing amend-
ments. However, we stated that the Department would not object to
such coal leasing provisions if amended to conform to the general
approach of the Department's proposed Mineral Leasing Act of 1973.
We still prefer adoption of a comprehensive revision of the mineral
leasing laws, and intend to submit legislation on this matter in the
future. However, we would not object to H.R. 3265 if it is amended
along these lines:
The first of which is 40-acre leasing tracts. The requirement that

leasing units be in tracts of 40 acres or multiples thereof was estab-
lished during a period when average leaseholds and leasing operations
were relatively small and 40 acres was a meaningful size for a lease.
There is no special significance to tracts of 40 acres or multiples
thereof. Indeed, there may be tracts of leasable lands which are not
in multiples of 40. More leeway should be given to the Secretary to
offer leases in tracts that he deems appropriate in the public interest.
In our report we suggest language of amendments which would

accomplish that.
Second, under bidding restrictions, the provisions of the proposed

section 2 would seriously constrain the Department's flexibility in
holding competitive coal lease sales. They would require sealed bidding,
they would prohibit royalty bidding, and they would impose a 10-
year bonus payback system for at least 50 percent of the acres covered
by each lease. We recommend that these restrictions be deleted.
Our experience is that sealed bidding does not always attract the

highest bids. Generally, when there is little competition sealed bidding
is preferable since it introduces a degree of uncertainty and induces
higher bids. However, when there is significant competition sealed
bidding followed by oral bidding has proven to be more satisfactory
since bidders are then influenced by other bidders and the competitive



spirit of the sale. The success of each auction, therefore, depends
largely on the Secretary's ability to call for sealed or oral bids.
As we have reported to you on other occasions, the Department of

the Interior is presently studying whether bonus bidding is preferable
to royalty bidding. Under the authority granted the Secretary in the
Outer Continental Shelf Lands Act the Department in October 1974
auctioned leases for land on the Outer Continental Shelf for oil and
gas development. Several of the leases were awarded through bonus
bidding and a few through royalty bidding. We expect a thorough
examination of operations under these leases will help us determine
whether royalty bidding or bonus bidding will assure the highest
monetary return to the public and maximum mineral recovery, while
assuring that qualified bidders are not restricted from bidding be-
cause of large front-end costs. Data is now available to help us make
this determination and to implement the best bidding methods. We
urge that H.R. 3265 be amended to permit the Secretary the same
flexibility for determining bidding methods as he has under the Outer
Continental Shelf Lands Act.

Finally, we know of no information indicating that a 10-year bonus
payback system for collecting bonus payments on all or part of a lease
is the most satisfactory method for collecting such payments.
In short, these restrictions seem to us to be arbitrary. It is not in

the public interest to impose by legislation a single, rigid method for
auctioning leases and collecting royalties until there is firm evidence
to indicate that the method is and will continue to be the best one.
Under the third category, public comments, public involvement is

very important in the development of land use plans. Any future
leasing of Federal coal lands in the West, and I should expand that
to indicate the Nation, will be based on the vast amount of information
in land use plans presently being prepared. The plans include an
assessment of the coal in the land. The public is invited to comment
through the planning process.
H.R. 3265 contains three different provisions pertaining to public

involvement but does not establish clear and coordinated procedures
for allowing people to express their views. -We therefore recommend
that the three provisions for public participation be deleted and that
a single subsection providing for public involvement be included in
the bill. Our report contains suggested language of amendment.
Fourth, under the category of land use planning on national forest

lands, in H.R. 3265 the Secretary of Agriculture is given the authority
to develop comprehensive land use plans for the land within the
National Forest System and to determine whether lease sales within
the National Forest System are consistent with such plans. This pro-
vision would divide authority between the Secretary of Agriculture
and the Secretary of the Interior who handles mineral lease sales in
nearly all other areas. We have suggested an amendment to remedy
this and also to provide that the issuance of leases on national forest
lands be subject to the consent, of the Department of Agriculture and
to such conditions as the Department may prescribe with respect to the
use and protection of nonmineral interests.

Fifth, under the category of concurrence of EPA, H.R. 3265 re-
quires the Secretary, before adopting land use plans for areas to be
leased, to obtain the written concurrence of the Administrator of the
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Environmental Protection Agency with respect to air or water quality
standards promulgated under the Federal Water Pollution Control
Act or the Clean Air Act. We recommend that the provision be deleted
because the Secretary is already bound by the requirement of both laws.
The written concurrence from the Administrator of the Environmental
Protection Agency for each plan would only add an unnecessary ad-
ministrative step and delay leasing programs.

Sixth, under the category of land use plans, H.R. 3265 appears to
prohibit that the Secretary shall include in land use plans a state-
ment of the effects of one method of mining on the recovery of other
beds of coal in the land by other mining methods. As a matter of course
the Secretary already makes this determination, but he does not in-
clude this information in land use plans. Land use plans are diagrams
for management of the resources of the lands. It is not appropriate to
indicate mining methods in the plans. The Secretary makes a deter-
mination of the proper mining methods after land use plans are
completed and before leases are issued. We recommend that it be
deleted from the planning provisions and included rather among the
matters the Secretary must consider before issuing a coal lease.
Under the seventh category, surface mining legislation, we recom-

mend deletion of the provision that would require "satisfactory as-
surances" of compliance with the Surface Mining Control and Recla-
mation Act of 1974 before a lease is issued. That surface mining
legislation has not been enacted. If surface mining legislation is en-
acted, it will naturally control activities under leases issued pur-
suant to H.R. 3265. In the event the committee finds it necessary to
make reference to the surface mining legislation if it is enacted, it
would suffice simply to specify in H.R. 3265 that the leases shall be
in accordance with the requirements of that act.
In the eighth category, logical mining units, H.R. 3265 does not

contain specific authority for the Secretary to consolidate leases into
logical mining units so that the production within a unit rather than
on a single lease would satisfy the renewal and diligence require-
ments. Authority to unitize leases would give the Secretary and les-
sees greater flexibility in planning the development of leases to permit
maximum recovery of coal with minimum impact on the environment.
The authority would be particularly valuable in planning for the
development of lands where some tracts are federally owned and
some privately owned. Mining units could then be designed to en-
compass private lands, thus insuring the development of isolated Fed-
eral tracts which ordinarily might not be developed. Again, language
of amendment is included in our report.
Under the ninth category, exploration license and plan, we favor

the concept in H.R. 3265 of exploration licenses with the specific re-
quirement .for submission to the Secretary of an exploration plan.
However, in order to assure that the Government has the right to
initiate the leasing process and to lease at any time we have suggested
in our report an amendment to this provision.
Tenth, Discovery of New Deposits, the Department is analyzing

alternative means of stimulating private exploration for leaseable
minerals other than coal and intends to deal with these issues in the
administration's proposal and for a total revision of the Mineral Leas-
ing Act.

t,



Eleventh, in the category of penalties, as presently drafted the. pen-
alties provision in H.R. 3265 is worded in terms of what appears es-
sentially to be a criminal violation subject to payment of a fine. Con-
fusion and litigation may result over the provisions dealing with data
collected by a violator. We offer language in our report of a proposed
amendment.
Twelfth, the length of lease terms, section 5 of H.R. 3265 would

require a primary term of 10 years for each lease with readjustment of
lease terms every 5 years thereafter. If after 10 years coal is not pro-
duced from lands under a lease, a lease would be terminated. We
strongly recommend that the primary term be increased to 20 years,
with readjustments at the end of each 10-year period thereafter if the
lease is extended. More frequent readjustment would only create in our
opinion an unnecessary burden.
All available information indicates that the ten-year primary terms

would not increase coal development. On the contrary, they would dis-
courage development in many instances and could cause waste of coal
reserves. Ownership patterns of land and coal geology often necessi-
tate the leasing of land that will not be developed for over 10 years
because it is only profitable for a lessee if he can develop the adjacent
lands first. If primary terms are too short, coal development on Fed-
eral lands in these cases would be discouraged and recoverable re-
serves may be lost forever.
There are other problems with 10-year primary terms. First, man-

ufacturers of mining equipment cannot meet orders within 6 years.
Steel shortages are causing increasing delays that may seriously im-
pede the ability of lessees to meet production requirements within 10
years. Second, 8 to 10 years may elapse between the time when deci-
sions to build coal consuming plants are made and the time when coal
deliveries are needed. Delivery commitments are necessary before the
construction of plants can begin. The leadtimes are longer for gasifica-
tion plants. Third, 80 percent of all coal is sold pursuant to long-term
contracts which do not call for deliveries for 10 to 30 years, thus re-
quiring the holding of long-term reserves.

Finally, a very significant advantage to long-term reserves is that
they minimize demand-supply lags and thus improve our resources al-
location and our ability to avoid fuel shortages.
For all these reasons we urge that primary terms for coal leases be

increased to 20 years and readjustment of lease terms be increased to 20
years and readjustment of lease terms be increased to 10 years. We
favor provisions which reasonably encourage production, but we do
not favor attempts to encourage production by imposing primary
terms of 10 years. All indications are that 10-year terms would only
serve to reduce production.
Under the 13th category, royalty and rental payments, H.R. 3265

would impose a minimum royalty based on a percent of the sale price
of the coal. We recommend deletion of this provision. Royalties are
usually based on a percent of the value of the coal rather than the
sale price of the coal because coal that is produced is often not actually
sold and because the sale price, for one reason or another, may be less
than the fair market value. The bill should give the Secretary au-
thority to set a minimum royalty rate, rather than setting a minimum
royalty.

50-780 0 - 75 - 2



14

The proposed amendment of section 7 appears to eliminate the Sec-
retary's authority to charge rentals. We oppose eliminating that au-
thority, and we recommend that the bill be amended to include it.
Under the 14th category, paying quantities, we recommend that the

term paying quantities be deleted from the bill and suggest substitute
language and criteria for continuation of a lease.
The use of profitability as the yardstick for continuation of a lease

is administratively cumbersome and ultimately may be more costly.
Based on our experience with the term paying quantities in oil and
gas leasing, we now foresee great difficulty in applying this term to
nonoil and gas leasing. The purpose of the provision is to insure suf-
ficient development of Federal coal leases to justify continuation.
Contrary to this intent, however, the definition of the term in H.R.
3265 may have the effect of terminating leases of mines which are
temporarily shut down, in early nonprofitable stages of production, or
are producing at levels which cover only part of production costs,
or are being developed as part of a larger mining unit containing sev-
eral Federal or non-Federal lease units.
There may be times in the production of coal from a particular

lease or leases when continued production would be in the public in-
terest in satisfying economic and energy needs, even though not pay-
ing a profit to the lessee.
Under the 15th category, advance royalty payments H.R. 3265 would

appear to limit the Secretary's authority to seek or require advance
royalty payments to limited circumstances outside of the control of
the lessee. It would be in the public interest for the Secretary to per-
mit advance royalties under these limited circumstances. It may also
be in the public interest for the Secretary to require advance royalties
in lieu of continued operation under other circumstances. Therefore,
we recommend amending the bill to give the Secretary this authority.
Under the 16th category, restriction in the State spending of coal

revenue, section 6 of H.R. 3265 would give States greater flexibility
in using their share of moneys received under section 35 of the Min-
eral Leasing Act of 1920. We view the restrictions in section 35 of the
specified act as no longer necessary. The Department has strongly en-
dorsed the concept of complete relaxation of the restrictions on State
use of its share of funds from mineral leasing activities and has ob-
jected to previous proposals which were unnecessarily restrictive. Con-
sistent with this position, we therefore recommend that the spending
restrictions on the States be repealed by deleting all limitation from
section 35 of the Mineral Leasing Act. This would give States com-
plete discretion as to the expenditures of coal receipts from Federal
lands.
Under the 17th category, "Noncompetitive modifications of leases,"

sections 3 and 4 of the Mineral Leasing Act provide for modification
and additions to leases, without competition, of not more than 2,560
acres. H.R. 3265 would not affect these sections. As a general rule most
modifications or additions do not warrant competitive authorization.
However, such authorized modifications or additions to leaseholds
should not be used to circumvent the intention of a competitive leasing
system. Therefore, we recommend that sections 3 and 4 be repealed, and
H.R. 3265 be amended to add a new provision allowing addition of
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limited acreage to leases without competitive bidding under certain
controlled conditions.
As an added incentive to produce, provision should be included in

H.R. 3265 to allow annual rentals to be credited against royalties along
the lines suggested in our report.
Although H.R. 3265 requires an exploration plan it does not require

an operation and reclamation plan. There is a real need for such a plan
before the commencement of any activities under a lease if those ac-
tivities will significantly affect the environment. Our report suggests
language that will accomplish this.
Madam Chairman and members of the committee, that completes

the prepared statement of the Department of the Interior and we are
prepared to answer whatever questions you might have.
Mrs. MINK. Thank you very much for your statement.
Mr. Eckhardt, do you have any questions?
Mr. ECKHARDT. Yes, Mr. Horton. Suppose a company obtains, makes

a successful bid on the basis of a relatively high royalty but with a
rather long-term as you suggest, about 20 years.
What will compel that firm to explore? What will prevent that firm

utilizing its position merely to speculate; that is, perhaps not to de-
velop, whereas someone else would have entered into contracts and
developed the plans?
Mr. HORTON. Mr. Eckhardt, I think that is a very good question..

The Department spent some time last year analyzing that and we pro-
posed, and indeed, inserted in the Federal Register in December of
last year, December 5, a requirement for diligent development on coal
leases. The Department .in the past, as you know, has accepted ad-
vanced royalties which, in fact, were a minimal royalty based on the
rental value of the lease, a very minimal figure. It is provided that
payment in lieu of diligent development, this has resulted in the leasing
of approximately 16 billion tons of Federal coal which is now under
lease, 90 percent of which is not being developed.
We believe that is in the Federal interest, the public interest, to

require diligent development and this is the reason that we provided
the notice in the Federal Register in December.
Mr. ECKHARDT. Well, then, you would provide some provision for

cancellation of the lease in case of a failure to diligently develop.
Mr. HORTON. That is the intent of the regulation that we inserted

in the Federal Register.
Mr. ECKHARDT. Well, I may say that I do think particularly with

respect to oil lands—and frankly, I do not know too much about
coal—that bidding on the basis of flexible royalty and perhaps no
bonus or relatively small bonus was in the long term much better for
the United States with respect to oil lands because after all we are
operating in perpetuity, and it would seem to me better to permit more
business without too much front-end loan.
Mr. HORTON. That was an objective in the Department's recent

experiment under the Outer Continental Shelf Lease Act. We actually
went out and experimented with both bonus bidding and with royalty'
bidding. And what we are finding is that in terms of reducing front-
end payment, it has been successful. But in terms of preventing early
or premature abandonment of the lease, it perhaps carries greater risk
to the optimum recovery of the Federal resource.
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We have no optimum method for leasing right now. As our state-
ment indicates, we are still examining the results of the royalty bid-
ding experiment on the OCS, and if and when the Department, the
Secretary determines that further coal leasing should happen, it will
be in our intention if not otherwise precluded by law to experiment on
coal leasing the same way we are now experimenting on OCS oil and
gas leasing. The problem of early abandonment is a very real one and
it could leave vast tons of Federal resources, coal resources, simply not
developed because you have a very high royalty, and then after fur-
ther exploration and development you found that you were not receiv-
ing the profitability factor that you thought you would and you would
simply abandon the lease, whereas you would not do so if you had a
bonus bidding schedule.
Mr. ECKHARDT. I would hardly think, though, that that would be

true with respect to oil under present circumstances.
Mr. HORTON. I think I would agree with that.
Mr. ECKHARDT. Let me ask you one other question. With respect to

royalty bidding why not place the royalty on the basis of sale price
or value whichever is the greater?
Mr. lioirroN. That is an option that certainly should be considered.

The problem with coal is that we do not, have any record, we do not
have any experience other than in the systems which we have employed
in the past. So we have sort of no pragmatic data on which to advise
the Congress which is the best system. And we feel that the Secretary
should be given the discretion, certainly, over a reasonable period of
time to go out and experiment with different leasing programs to see
which in fact is in the public interest.
Mr. ECKHARDT. I would think it would be somewhat difficult at

times to separate what is assumed to be the sale price and the cost of
transportation in the case of coal, particularly in barging operations.
How do you actually establish sale price when it is different from

value? Do you have provisions in the lease for arbitration of that issue
or what?
Mr. HORTON. Mr. Russ Wayland of the Geological Survey.
Dr. WAYLAND. Mr. Congressman, the rule with respect to the other

minerals of the Leasing Act is the value established at the point of
shipment, and point of shipment is seldom far from the lease. It could
be a processing plant right near the lease. And there is the question of
transportation allowances if the point of shipment is remote, and this
means an allowance back to the lease.
In our normal practice when we went to percentage of value on coal

recently from the older practice of cents per ton, we went to the con-
cept of value at the point of shipment, which is the established way
of handling this problem with respect to other commodities.
Mr. HORTON. The reason that we object to sales price as the deter-

mining factor is that if you have a vertically oriented company, one
subsidiary of the company could sell it to another at a very low price,
therefore reducing the royalty very considerably.
So the sales price is, in our judgment, not the fact to consider.
Mr. ECKHARDT. The sales price at point of shipment may be entirely

artificial, may it not, in a vertical operation, particularly where, for
instance, the company that produces coal also perhaps owns certain
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transportation facilities 1.cl perhaps also the company which pur-
chases the coal.
Mr. EDWARDS. That is correct, Congressman. That is the reason we

say we ought to use the value at the point of shipment rather than the
sale price because the sale price might be an artificial price.
Mr. ECKAARDT. Thank you.
Mrs. MINK. The time for the gentleman has expired.
Mr. Steiger.
Mr. STEIGER. Thank you, Madam Chairman. I am sorry I missed

your statement, Mr. Horton, but I had a chance to read it. I am sure
you have a copy of the bill there. If you would refer to page 8 of the
bill, we have some language starting on line 6, it is the proviso that
deals with the conditions under which the Secretary may require
advanced royalties in lieu of production.
It is page 8 in the printed bill. I do not know—I do not know what

version you have.
Mr. EDWARDS. Yes, it is page 9 of the Department report.
Mr. 1STEIGER. At any rate, the language there refers to the limiting

factors under which conditions the Secretary may require advanced
royalties.
It has occurred, apparently, to both the staff and the Department

that this might be unduly restrictive on the Secretary and there may
be other circumstances under which an advanced royalty might be
appropriate.
If that is the situation do you have any specific language that

could broaden without destroying the intent?
Mr. HORTON. Congressman Steiger, yes; we do and we could read

that into the record now or give it to the reporter. It might be valuable
because it is a very brief paragraph for me just to read that.
Mr. ,STEIGER. Since I have it before me, I agree it is brief enough

and I think it would be appropriate to read it.
Mr. HorroN. The proposed specific language is as follows:
Each lease shall be subject to the conditions of diligent development and

continued operation of the mine or mines, except when lease operations shall
be interrupted by strikes, the elements or casualties not attributable to the lessee,
the iSecretary of the Interior may, if he determines that that is in the public
interest, provide in each lease for the payment of an advanced royalty based
on approved production schedules in lieu of the requirement of continued op-
eration of the mine or mines.

Mr. STEIGER. I gather, Mr. Horton, that the significance of the
change is that along with the advanced royalty there would be a re-
quirement that an approval of a proposed production schedule—would
you mind explaining what the rationale is for that, or one of your
people can?
Dr. WAYLAND. Mr. Congressman, in our technical advice to the

Bureau of Land Management from the Geological Survey, at the time
a lease is to be issued or extended, our current practice is to make
an estimate of the recoverable reserves and to make our best judg-
ment as to the rate of production of those reserves over a 40-year
period. This provides a means of determining what the advance
royalty would be on the assumption that the lease is going to be
produced and at those rates. And the payment would then be for the
royalty on such an assumed production rate based on the reserve.
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Mr. STEIGER. Madam Chairman, if I might continue, I am interested
in the 40-year projection, and obviously, that is an agency judgment
or is that a matter of statute?
Dr. WAYLAND. That is an agency judgment. We started out with

a 60-year projection and we came on review within the Department,
to a 40-year projection.

Mr.1STEIGER. It occurs to me, as I am sure it does to the chairperson
and the rest of the committee, that, although we would hope that
there would be a little more flexibility on that, both in light of the
immediate needs and the potential, to the possibility that some specific
reserves might be more available or have a strategic location eco-
nomically in distribution. And perhaps one method of accelerating
or relieving our energy problems would be in those instances to com-
pute them on a shorter period of time, obviously.
So if that is realistic, is that possible under your present procedure?

Are you flexible enough to do that?
Dr. WAYLAND. Yes

' 
sir. We have complete flexibility at present

under policy direction from the Secretary.
Mr. STEIGER. Do you, as a matter of fact, consider reserves in short-

er than 40-year periods? I can understand why it would be very unfair
for a shorter period to reply arbitrarily. But do you in fact apply
shorter periods where they are appropriate?
Dr. WAYLAND. Sir, we have not had very much experience with

this. We are applying it to coal, and as you know, there has been very
little coal leasing recently. So it is part of the coal leasing policy
package that the Department has under review right now, and it is not
really set. They may choose to give us guidelines for shorter term types
of situations, but the basic situation is that a mine, a modern mine, is
keyed to long-term delivery contracts to a major facility like a big
powerplant or some other plant.
Mr. STEIGER. I understand.
Dr. WAYLAND. So that the long term seems to be justified.
Mr. STEIGER. Madam Chairman, I would hope that we can both.

consider the specific language which the Department has recom-
mended, but also that we—and I do not wish to put anything in the
statute with regard to the length of time the reserves ought to be
computed on—but I would hope, however, the report could reflect the
committee's concern that it not be so arbitrary as not to permit poten-
tially less time to be used, and perhaps at the appropriate time we
could discuss that when it comes to doing the report.
Mrs. MINK. Thank you. The time of the gentleman has expired.
Mr. Howe.
Mr. HOWE. Thank you, Madam Chairman.
The statement, Mr. Horton, I think is excellent. I appreciate your

views and I have a few questions that I wanted to ask, particularly
with reference to the deferred bonus bidding proposal that is in the
bill.
I have a concern that the Government ought to be moving in a di-

rection of trying to limit the concentrations existing within the basic
energy industries and I am wondering—
Mr. HORTON. We agree, Mr. Howe, with that point of view.
Mr. HOWE. And if you had that view, and I gather from your state-

ment that you might have, if you do not think that this may be a step
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in that direction, I am sure that I see it as, maybe, a step in that
direction.
Mr. HORTON. Well, we feel that that is a very worthy concept for

experimentation. We do not think we know enough about it now prag-
matically to advise the Congress that it should be legislated. And one
viewpoint is that if you have a deferred bonus bidding system, what
in effect you are doing is discounting the present value of the bid dol-
lar. This means that the major companies would probably elevate their
bids, therefore, intending to detract from the principle we are trying
to achieve, which is, in fact, less front end money.
So we are not sure what is going to happen in practice. I would cer-

tainly support the proposal that this be the subject of an experimenta-
tion for coal in the future. And I think the Congress and the admin-
istration should be guided by the results of these types of experiments
rather than attempting in advance to predetermine the most optimum
leasing system.
Mr. HOWE. So something like this as an experiment might be possi-

ble and the Department might support it with some revisions.
Mr. HORTON. I think we could well support that if we had some prag-

matic data on which to base a long-term judgment.
Mr. HOWE. I have another concern about the section in the bill treat-

ing the comprehensive land use planning aspect. I think on page 3 of
the bill, granting the need for some land use planning, if it ought to
be a condition precedent to the granting of coal leases and I say that
because—and you might comment on this as well—how it ties in with
the required environmental impact statements that have to be made,
EPA requirements, how that interfaces with what this bill would re-
quire be done by way of land use planning.
Mr. HORTON. By land use planning, specific reference to planning

process in the Bureau of Land Management. These constitute the prep-
aration of what are called MFP's, or management framework plans.
I think we would share your concern more specifically if we did not

know that something on the order of 70 to 75 percent of all the lands
under which coal exists have already had MFP's or management
framework plans prepared at some level of accomplishment to some
degree. So that we are not looking at all of this enormous acreage sort
of de novo. We are looking at it as a series of land use plans that have
already been prepared.
Mr. HOWE. So that is really in-house and you have that information

already.
Mr. HORTON. But going back to the principle of the thing, and that

is that the BLM is a multiple-use agency, and in principle it should be
required to identify other uses of the incompatibility between the pro-
tection of some resources and the development of others. And if you
look at a single use concept of coal development in coal areas, you
would place that first in a planning process. It may be only subsequent
to that as you determine some impacts that could have been mitigated
or avoided.
So since we have these plans well under preparation now, it is our

feeling that they should be part of the overall planning system.
Mr. HOWE. I have just finished some hearings in the Public Works

Committee on the problems involving public works projects, and the
question has been asked in that committee, why we cannot get some
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of those projects moving, and the people in the agencies involved
tell us that we cannot because we have laid on so many requirements
for review, long timetables for procedural requirements to be met.
I would not like to see that happen in the coal leasing area, although
we want it to be done in an orderly manner. But that is the reason
I raise that question about whether or not that would be an un-
bearable burden as a prerequisite to issuing coal leases.
Mr. Holum It is really a process of making better decisions earlier

on in a leasing proposal. I would not refer to this as an obstacle, al-
though I would think that it is true that the requirements of other
laws do impose time delays.
This one, I think, should be viewed not as an obstacle or a hurdle

but, indeed, as a process to make better decisions on where coal should
be leased and where it should not be.
Mr. HOWE. Madam Chairman, I have one other question, if I have

time. On page 8, Mr. Horton, line 21 of the bill, the language of the bill
directs that the royalties, let's see:
All moneys paid to any State from sales, bonuses, royalties, and rentals

of coal deposits and oil shale in public lands, may be used by such State and its
subdivisions for planning, construction, and maintenance of public facilities, and
provision of public services, as the legislature of the State may direct giving
priority to those subdivisions of the state, socially or economically impacted by
the developments of the resource involved.

Do you see that as a directive to the States in that you consider
it to be binding on them or just advisory ? I am wondering what ef-
fect that would really have, in your opinion.
Mr. HORTON. Let me respond with three points. The first, we totally

support the funds being unencumbered, of going to the States with-
out the restrictions that now exist.
Second, with respect to the legislature of the State, it is our prac-

tice now to direct that to the Governor of the State, and he should,
of course, be conditioned by whatever laws the State itself has. The
bonus money, for example, on the oil shale leases, very significant,
which will total $82 million, go directly to the Governors of Colorado
and Utah.
The third point, and I would think that the committee and the com-

mittee staff may desire to examine the language so that it would sim-
ply be to state whatever would be the appropriate executive or legis-
lative authority.
With respect to giving priority to subdivisions of the State, that

appears to me to be a very sensible condition, but whether it should
be binding or advisory I do not know. I think that might be left to
the discretion of either the State legislature or the State Governor, but
certainly, it is the impacted areas that everyone has the concern over.
I, for one, would favor leaving that determination to the Governor

of the State or to the legislature.
Mr. HowE. Thank you.
Mrs. MINK. The time of the gentleman has expired.
Mr. Vigorito.
Mr. VmoErro. No questions, Madam Chairman.
Mrs. MINK. Mr. Seiberling.
Mr. SEIBERLING. Thank you, Madam Chairman.
Mr. Horton, the aim of achieving the maximum return to the Gov-

ernment for mineral leases, of course, is a desirable aim, but there are

•

•
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other Government policies which, it seems to me, are
 of at. least equal

and probably greater importance, one of which is 
a policy of long 
istanding ever since the adoption of the Sherman Act n 

1890 for the

preservation and fostering of competition. And I am 
wondering. to

what extent the Department is giving attention to that in 
developing

its position with respect to bonus payments versus perio
dic payments.

Mr. HORTON. I think that we are giving a great deal of 
attention to

that.
Mr. SEIBERLING. You do think.
Mr. HORTON. Very much so. We are requesting now, and in 

fact, we

are asking Congress to leave flexibility and discretion in th
e Secre-

tary's hands so that, we can determine a leasing system that does 
maxi-

mize the competitive principle. And on the OCS, we mentioned 
earlier

we have experimented with a royalty leasing sale, a royalty bi
dding

sale. We do not know enough, once again, to say whether that is 
the

best one. We are not sure, for example, that a deferred bonus system

would maximize competition or might, in fact, limit it.
Mr. SEIBERLING. Well, do you favor writing into this bill a require-

ment that whatever system is adopted, one of its primary aims should

be to foster competition and to maximize the possibility to independent

coal companies bidding on the coal?
Mr. HORTON. I think in our response we should point out that there

are, of course, a number of objectives that we want to obtain. Environ-

mental protection is one, fair market value is another, optimum re-

source development and protection of the Federal resource. The com-

petitive principle is one that we strongly support, but it must be placed

in a context of the other objectives of what it is we are trying to do.

Mr. SEIBERLING. Well, should we write in some of these key objec-
tives into the legislation?
Mr. HORTON. We would have no objection to that.
Mr. SEIBERLING. Now, what is the policy of the Department with

respect to the rate of development of Federal coal? Are you going to
go all out and try to lease everything in sight, or is there a phase aspect
to your policy, or is there any policy at all?
Mr. HORTON. At this point in time, we are adhering to the policy

established by the Secretary in February 1973, which was to establish
a de facto moratorium with some relief conditions for what essentially
were emergency actions to keep a mine going or to provide reserves
for the near future. So he has not made a determination to change that,
but both he and the President have pointed out in various energy
messages that. we believe that coal must play an increasingly larger
share in providing the Nation's energy formula, and we expect both
on private lands and on State lands and on Federal lands for addi-
tonal leasing to occur some time in the future.
What we are concentrating on now is reforming and updating the

process by which coal is leased.
. In our opinion, with the strip mining legislation that the Congress
is now .looking at with the reform to the BLM's planning system with
the legislation now before your committee, that you could expect a very
deliberate and cautious coal leasing program to occur sometime in the
future.

111r. SEIBERLING. Is there a so-called western strategy to produce a
ishift n the balance of coal production between the East and West?
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Mr. HORTON. No, sir, there is no western strategy whatsoever; though
it is our expectation, with the enormous reserves in the West under
Indian lands, State lands, private lands, and Federal lands, that the
production of coal certainly will expand in those States. There is, how-
ever, no western strategy, nor no southern strategy or eastern strategy.
Mr. SEIBERLING. Well, there were some actions taken several years

ago with respect to the granting of water rights to utility companies
which have resulted in corporations in effect taking over all of the
balance of water that is available in States like Wyoming and Montana
for power generation and coal gasification and the like, using western
coal. Now, are those still viable?
Mr. HORTON. I would point out, Mr. Congressman, that those rights,

as a result of very extensive studies conducted by the Department—
are mostly options.
Mr. SEIBERLING. Ten year options.
Mr. HORTON. Conducted by energy-oriented companies. We have

completed two studies and we would be happy to provide them for the
committee. One is water for energy in the upper Colorado. The second
is water for energy in Yellowstone and the upper Missouri, and we
have determined the amount of water that is available now, the crisis
point, at which time the demands on any river system might be more
than the supply of water, to the year 2000; and we have determined
the ways to ease the problem. It would be incorrect, though, to say that
all the available water in either Wyoming, Colorado or Montana has
been bought up by utility companies.
Mr. SEIBERLING. Well that charge has been made in the newspapers,

as you probably know; and it seems to me that it is time we had some
definition of priorities on that type of industrial development versus
agricultural activities. Are there any priorities that have been adopted
by the Department on this?
Mr. HORTON. There have been no priorities, and I will say, because

we have said this publicly on many occasions, that we would strive
very diligently not to establish a priority of water for energy over
water for agriculture. It is a matter of looking at the total supply
available, now and in the future; looking at the total demands on this
system, and attempting to come out with an equitable balance. Now,
both for the Yellowstone and the Missouri, and indeed for the upper
Colorado, there is some maneuvering room for the next 20 to 25 years.
With respect to the Missouri, there are ample waters. It is a matter of
using them intelligently now.
The point over which we have, and rightfully so, no control what-

soever, is the purchase of State water rights by energy companies, and
this is a private transaction that goes on either by buying out the
ranchers or by buying out the water rights, if the two are separable.
And the only control that can be exercised there is that vested in the
State water commissioner through the Governor's office. But with
respect to the exercise of Federal controls, which is to base his deci-
sions essentially on State ownership of the water, but to apply its
contracting authority, we are giving the whole concept sort of a land-
use planning set of priorities, so that we do not bias one resource use
water for energy over another water for agriculture.
Mr. SEIBERLING. But what you are telling me does indicate that you

have a plan for the industrial development of those states, using coal
and water as a base.

•
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Mr. HORTON. No, sir. Nothing could be further from the truth. We
have no plan for industrial development—these plans, essentially,
should be guided by the State Governor, if there are plans. The system
that we are suggesting to the committee is one in which the industry
would nominate areas of coal they would like to see leased and de-
veloped, and it would invite, of course, the Governor's recommenda-
tions, and that of all public citizens in that State, to this set of nomi-
nations. It would be put through the Bureau's MFP—management
framework planning—system, so that the negative environmental im-
pacts, the areas not to be leased, would be given as much analysis as
those which someday might be leased. So there is no developmental
strategy now for the Western States.
Mr. SEIBERLING. So the initiative is up to industry?
Mr. HORTON. In part.
Mrs. MINK. The time of the gentleman has expired.
The Chair has a few questions. To set the proper stage for my

inquiry, I would like to say at the outset that my principal interest
It

in this legislation is to help develop a policy on the part of the Federal
Government that encourages a development and production of coal,
particularly of the lands which have already been leased, and not
to set up a procedure by which either the public or private initiative is
impaired; and also, to make absolutely sure that the Federal Govern-
ment receives the highest possible remuneration for these resources,
which in my view belong to all of the people of the United States. For
this reason, I have considerable difficulty with four points, and that
is the concept of diligence, the concept of continued production, the
concept that you stated with reference to advance royalties, and lastly,
the logical mining unit.
The statement which you have presented this morning, Mr. Secre-

tary, you seem to be giving the impression that your interests, or the
interests of the Department, and mine, are not similar at all; and I
would like to take each of these points one by one, if I may. Let
us begin with the logical mining unit but before we get to that, per-
Imps you could just lay before the record exactly how many leases
have already been issued, and what the estimated recoverable coal is,
with respect to these leases that have been issued, and what the current
production is; and how many of these leases have not yet produced a
single ton of coal.
Mr. HORTON. Madam Chairman, the Department now has in exist-

ence 533 Federal leases in the United States, most of which as you
know are in the six Western States. This involves a total acreage of
782,356 acres, of which 350,245 are under private ownership—the serv-
ice of which are under private ownership. Of the 533 leases, 59 are con-
sidered by the Bureal of Land Management and the U.S. Geological
Survey as being active leases, leases on which development is now
occurring.

Mrs. MINK. Would you repeat that number, Mr. Secretary?
Mr. HORTON. Of the 533 Federal leases now in existence, 59 are con-

sidered active leases. Now, under those leases, the total of 533, there
are 16.1 billion tons of coal reserves, and we presently view 21/2 billion
of the 16.1 billions of tons to be undesirable for development for en-
vironmental reasons. That is the projection by the professionals in
the Department—approximately seven 

11111■MI
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Mr. STEIGER. Excuse me. Undesirable because of the difficulty in
mining it, or because of the quality of the coal?
Mr. HORTON. The difficulty in the mining, and the new sort of en-

vironmental requirements and concerns • not addressing the new legis-
lation in strip mining, but at present the environmental concerns that
would be expressed by the public. 21/2 billion of those tons, we feel,
probably should not be developed. It would not be in the national
interest.
Mr. STEIGER. Because of the environmental concerns with the mining

process not with the—thank you.
Mr.

process, 
Yes, sir.

The production figures in 1974 totalled 23.6 million tons, and this
was up from 14 million tons in 1973. In 1971, it was 10 million tons.
So, we have gone from 1971 to 1974, we have approximately doubled
the production of coal from Federal leases.

Mrs. MINK. Do you have any estimates of what the production will
be with respect to the current leases in 10 years? That is the period
covered in Project Independence.
Mr. HORTON. I think that we could expect a continuation of the

acceleration. I do not have a specified projected figure for the year
1985. I will ask Dr. Wayland or others—Dr. Morgan—if we have
that.
Dr. WAYLAND. I could say what our projections are for what they

may be worth, based on our knowledge of company plans, which is not
complete—we project for 1985, from the existing leases, 146 million
tons.
Mr. HORTON. We must differentiate though, between coal 
Mrs. MINK. Excuse me. That estimate is based upon the current

leases in existence, or as a result of new leasing initiatives on the part
of the Government?
Dr. WAYLAND. Current leases.
Mr. HORTON. The figure that we have is a result of an interagency

study in the Department for all Federal coal, by the year 1985, is 207
million tons.
Mrs. MINK. Of the 59 leases that you stated were considered active

this means actively producing coal, what of the balance 400-plus leases
What leases now produce revenues to the Government under your ad-
vance royalty provisions where royalty is paid in lieu of continuous
production?
Mr. HoirroN. It would be my understanding that they all must pro-

duce revenues. We must provide an advanced royalty, which is equiv-
alent to the annual rental, but if you would like the specific figures 
Mrs. MINK. So every lease now, including the 474 inactive leases,

pays into the Treasury certain specified amounts in lieu of production?
Mr. HORTON. That is correct, Madam Chairman.
Mrs. MINK. Now, how is this amount determined? How do you deter-

mine on each lease what this in lieu of production payment is? Is it
standard across the board, or is it based upon each lease term which
you negotiate?
Mr. HORTON. Dr. Wayland?
Dr. WAYLAND. In the existing leases, most of which were let before

we did this advanced royalty based on reserves, we collect the advance
royalty, which is actually minimum royalty under the old law—$1
an acre.
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Mr. HORTON. Which is a rental figure, $1 an acre. It is a standard
figure.
Mrs. MINK. How many of these leases pay this $1? How many

leases are we talking about that have this provision? All 474?
Mr. EDWARDS. It is essentially the balance, because we have only

issued four leases since 1971 all prior to 1971 would have been under
a standard minimum royalty.
Mrs. MINK. Now, as I understand it, the continued production re-

quirement is not a substitute for diligent development. Is that correct?
Is my understanding of the law correct?
Mr. HORTON. You are absolutely correct.
Mrs. MINK. So that even though there may be provisions in the

leases, which say that you can pay an advance royalty of $1 an
acre for in lieu of continuous production, that this does not waive the
requirement of diligent development?
Mr. HORTON. That is correct.
Mrs. MINK. So with respect to the balance of the 474 leases, what

is the degree of compliance with respect to diligent development? Are
they really in compliance? Are there really diligent development plans
in effect with respect to the 474 leases?
Mr. HORTON. Madam Chairman, I mentioned earlier that the diligent

development requirement in the Federal Register, which we published
in December of last year, and in that Federal Register notice, we pro-
vide a definition of continuous operations and diligent development.
Essentially, we are requiring the holders of existing leases to provide
to the Department a mining plan within 2 years, and when approved,
to mine according to that plan, both in terms of development and
operation.
Mr. STEIGER. Would you yield? I am sorry, Mr. Secretary, if you

said so. What was the date of publication in the Federal Register?
Mr. HORTON. December 5, 1974.
Mr. STE [GER. Have you had time to see, since that publication, i your

criteria are being adhered to? Have you had a chance to review it?
Mr. EDWARDS. That was published as a proposed rulemaking, and we

are presently accepting comments on that proposed rulemaking, an-
alyzing those comments to determine what a final rulemaking might
look like.
Mr. STEIGER. How long have you had the mandate of diligence in

the leases?
Mr. HORTON. Since 1920, but—
Mr. STEIGER. To your knowledge, do you know if any action has ever

been taken against any company since 1920 for their lack of diligence?
Mr. HORTON. I do not go back that far, Mr. Congressman. But Dr.

Wayland may. [General laughter.]
Mr. STEIGER. I would estimate, with our penchant for recordkeeping,

that somewhere, if such an action were taken, there would be a record
of it. Doctor, do you know of any action?
Dr. WAYLAND. The teeth in the existing law, to take strong action

on diligence in the existing leases, are negligible. The leases are in-
definite. There is no problem of terminating them for nonpayment.
There is a provision in law for payment of minimum royalty in lieu,
and therefore—
Mrs. MINK. Not for diligent development—in lieu of continued

operation, yes.
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Mr. HORTON. We are talking now about the wording of the bill.
Mrs. MINK. I am talking about the law. The existing law, as I under-

stand it, does give the Department authority to terminate leases, if
there has not been due, diligent development. However, the Depart-
ment has chosen not to terminate any leases, and has relied upon the
in lieu provision with respect to continuous operations for compliance.
In this regard, I believe it has been counterproductive to the purposes
of seeking an adequate return on the lands, and I believe has contrib-
uted to the situation where we have only 59 active leases.
But I will not go into that. My real question is that, if we are in

pursuit of a concept of development in the future because of our energy
problems, and the need to at least make sure that the returns to the
Government are adequate, and that we are not just simply tying up our
lands under these leases without insisting upon adequate planning,
how do you justify now adding to the new law, or to the existing law,
this new concept of the logical mining unit? Is that not going to be
another impediment to the development? Because, as I understand
your logical mining unit concept, you are going to permit a user or
producer, or someone who is successful in bidding, to tie up enormous
acreages of land, simply because they can prove to the Department
that they need these tens of thousands of acres later in order to feed
some processing plant that they still have on the drawing board. In
this sense, you are not really pursuing what I consider to be the major
goal of any leasing policy with respect to public reserves.
Mr. HORTON. Madam Chairman, I think the Department shares

your concern that it was not the intent, in our drafting the definition
of a logical mining unit, to attempt to subvert the concept of diligent
development. But we are going ahead under what I think is the well-
respected principle that the geological deposition of coal resources
does not respect the arbitrary boundaries imposed by man on a 40-
acre lease, or a 160-acre lease, or a much larger lease; and if one of our
objectives is the optimum utilization of a Federal resource such as
coal, then simply to do so by arbitrary lines of a lease, 40 acres or to
what extent, is not a step in the right direction. We think the profes-
sionals in the BLM, the Geological Survey, should look at a proposal
as to how a certain deposit could be optimally mined.
Mrs. MINK. Well, if that is true, Mr. Secretary—and I am no expert

on it—how is it that you defined logical mining unit to be a compact
area rather than a contiguous area in your proposed regulations. It
seems to me if we are talking about geologic configurations, then I
can see the logical unit is not going to fall into 40-acre categories. But
surely, it is going to be contiguous. Why not add that word?
Mr. HORTON. I am not so sure that is not an excellent proposal. But

before we come down finally on that, let me ask Frank Edwards of
the BLM to show to you and the committee the difficulties that we have
in the ownership pattern of land and resources. It is a very complex
hodgepodge of ownership patterns, both surface and subsurface, and
in some instances it occurs to me that the coal and the logical mining
unit might not always be contiguous, if it were separated by State
leases, private leases, or lands under different ownership.
Mrs. MINK. What are the red dots on this map?
Mr. EDWARDS. This is a map of the eastern half of Montana, and

the red shows the surface ownership of Federal lands.
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Mrs. MINK. How is that relevant to our discussion of logical mining
units, Mr. Secretary?
Mr. HORTON. As you look at the different colors there, it could be

that the determination of a logical mining unit and the proposal to
add another unit into that LMU, would be separate from the remain-
ing Federal coal by State coal. So that, if you had the insertion of the
word contiguous, in terms of land ownership, there would be a de-
parture. In other words, we would go from Federal to State back to
Federal.
Mr. EDWARDS. For instance, the gray on here shows those areas

where the Federal Government owns only the coal. You can see from
the checkerboard pattern that some of these areas are even more com-
plicated, where only every other section or small sections, small tracts
of land, are owned by the Federal Government, where the coal is re-
served. The mining company would have to mine intermittently on
the private land. When you say contiguous, in many cases in here

• we do not have contiguous ownership. We have every other section.
Mrs. MINK. The corners of which are contiguous?
Mr. STEIGER. Not necessarily.
Mr. EDWARDS. Not necessarily; by legal definition, cornering is not

contiguous.
Mr. HoirroN. If you were to apply the criteria for contiguous or

continuity to the extent of the coal resource, that certainly would be
acceptable. But if the contiguity refers to landownership, you can see
the difficulties on this chart.
Mrs. MINK. As I understand your comments, you would accept con-

tiguous coal deposit?
Mr. HORTON. Yes; in one logical mining unit.
Mr. STEIGER. Madam Chairman, excuse me.
Mrs. MINK. I yield.
Mr. STEIGER. You are not suggesting that if there is a real problem

with the specific language—I do not think there is any problem with
it, as I get it. But the intent is to provide for maximum efficiency and
protection of the Government now. I think that I understand exactly
what you are driving at. It seems to me that we arrived at your solu-
tion if we refer to the continuity of the coal body, and we still recog-
nize the landownership problem, and I gather that would solve your
problem Mr. Secretary.
Mr. HORTON. Yes sir.
Mr. STEIGER. SO I think that is very reconcilable, Madam Chair-

man.
Madam Chairman, the staff has furnished us with the actual lan-

guage of the 1920 act with regard to diligence and continuous opera-
tion;and it is clear that all that was meant there was some kind of an
intent; and there is no—actually, no penalty, but there is a proviso that
they can stop everything if the market is bad. So I guess it would be
a fair assessment that the—it is not that the Department has been
negligent in not pursuing due diligence, but that they would be op-
erating out of the law if they tried to exert any other pressure except
the remedies which are listed in the act, and those are nonexistent. Is
that—
Mr. HORTON. That is correct, and that is the reason we have at-

tempted to define what diligent development is, or should be what
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continuous operation is, or should be, and what a logical mining unit
is in the Federal Register, because they have been ambiguous concepts
in the past.
Mrs. MINK. Mr. Secretary, what would you think of the idea of

adding those definitions to this bill?
Mr. HORTON. I think we would be very pleased. I think that we

would like 
Mrs. MINK. As amended, as indicated, with respect to the logical

mining.
Mr. HORTON. I think we would like it, on the basis of our analysis

of the contents, because this only went into proposed fashion. To give
you the benefit of the commments on our final recommendations 
Mrs. MINK. Could you summarize, just generally, what the com-

ments have been with respect to these issues that I have raised? Do
you have any idea if someone has been following that? Is the period for
comment closed?
Mr. EDWARDS. Madam Chairman, apparently we do not have any-

one with us who is fully familiar with those comments. But we would
be glad to provide you with a quick analysis and insert it in the record.
[The analysis follows:]
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ANALYSIS OF COMMENTS RECEIVED ON PROPOSED REGULATIONS ON DEFINITIONS
OF DILIGENT DEVELOPMENT AND CONTINUOUS OPERATIONS (43 CFR PARTS
3500, 3520) PUBLISHED IN THE FEDERAL REGISTER ON DECEMBER 11, 1974

Pacific Power & Light Co.
No objections to concept of proposed amendments.
They find misinterpretation possible on definition of mining plan. They sug-

gest mining plan be changed to development plan, since it appears to be synony-
mous with mining plan.
Continuous operations—It is not clear if this refers to non-sales transactions

of which marketing could be considered a part of. They suggest expanding
definition to include these non-sales transactions as part of continuous
operations.

Powder River Basin Resource Co'u'ncil
It needs to be made clear that these regulations on Diligent Development and

continuous operations apply to existing leases.
More definition on what constitutes "Diligent Development" needs to be spelled

out.
See no reason to delay 2 years before defining a "logical mining unit." Wants

regulations tightened.

Salt River project
Object to word "Concept" in line 2 of definition of "Logical Mining Unit" says

this need not be the case, but LMU could extend in seems for some distance. In
line 6 following the word "resources" insert "and the energy requirement of the

- end state that end users requirements for coal should be considered in determin-
ing scope of LMU by the Mining Supervisor."
On line seven (3522.1-2 (d) (2) Following word "must" insert "apply to."

Since government red tape may delay actions by Mining Supervisor.
Thus, purpose of change is to allow application for LMU to be filed within a

2 year period.
Mining Supervisor may not have time to act on the request for an LMU.

Sierra Club
State proposed definitions are too vague.
Definition of LMU is not clear and should have been defined 10 years ago.
They believe a larger view of LMU should be included in definition of LMU.
Diligent Development—Appears to have 2 meanings:

1. applying to present leases
2. applying to future leases.

Regarding 3522.1-2 Terms (d) (2) coal.
Time periods are confusing. It appears that lessee has to report to government

only after 2 years has passed.

The Pittsburg & Midway Coal Mining Co.
Suggests BLM and applicant be compelled to show that the lands to be subject

to prospecting permit will be incorporated into a "logical mining unit." This
could give insurance that diligent development will commence, and would be
better than change to regulations. Two years is too difficult for some operators
to include his lease in a LMU within 2 years or have his lease hold right termi-
nated. Propose regulations not be adopted.

Arch Mining Corp.
Agree with definitions, etc.

National Coal Association
Requested a 30 day extension of time in which to comment on proposed

changes on Coal leasing (definition of terms).

(29)

50-780 0 - 75 - 3
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Utah. International, Inc.
Opposed to definitions. Definition of LMU is not clear. Considerable time may

be used in developing a LMU. They feel 2 years required for a mining plan and
environmental studies to be unreasonable after obtaining a Federal Coal Lease.
Involved in forming LMU is considerable negotiating with the other corporate

owners.
Suggest time perlod (2 years) be lengthened and coal leases be exempt if Fed-

eral Actions cause delays in forming an LMU.

Wyoming Environmental Institute
Suggest cancellation penalties for failure to comply with the revised

regulations.
They feel 2 years is too long and period should be shortened to form LMU. Pro-

pose 1 year to form LMU.

Western Coal Co.
Confusing as to operator with several Federal leases. Must he mine all leases

for 6 months of a calendar year if they are not part of a LMU. LMU needs more
definition as to how it will be applied to mining operators and its affect on the
operators that have several leases.

U.S. Environmental Protection Agency
EPA supports in concept the revisions proposed. "Diligent development" should

be revised to require actual commercial scale production within a period of 10
years, with provisions for one or two extensions ( e.x. 5 years) granted in un-
usual circumstances.
Two year period to include lease within LMU or have lease cancelled. They

favor only 1 year and alternative be first anniversary date. It states now, "A
lessee must have his lease included within a LMU within two years after the
effective date of the regulation or by the second anniversary date of the lease,
whichever is later."
They see no justification for leaving the "continuous operation" requirement

up to the complete discretion of the Mining Supervisor. These provisions should
be incorporated into the lease and resulting non-compliance would be forfeiture
of the lease.

Phillips Petroleum Co.
Find 2 year period rather tight to meet. Should be more time to form LMU.

Much work is involved before a mining plan can be filed with Mining Supervisor.
Too much work is involved to meet 2 year restriction. They feel the lease should
not be subject to cancellation nor included in LMU if it is proceeding in a dili-
gent manner toward meeting the requirements for preparing a mining plan.
Obligations for diligent development or continuous operations should be sus-
pended while approvals are being obtained to LMU.
America Public Power Association
APPA sees definitions not precise enough. More criteria that determines dili-

gent development is required.
Continuous Operation—May not be a complete definition since Sect. 207 allows

for exceptions such as strikes, casualties not attributable to the lessee. Suggest
this requirement be on a ease by case basis.
Economic consideration as to why it could be determined by Secretary of Inte-

rior that public interest would be served by refraining from production in coal
lease. They question whether Mining Suprevisor has authority to determine con-
tinuous operation or merely diligent development.

American Mining Congress
Mining Company invests a lot in a mining operation. Thus they shouldn't be

rushed for time in LMU. They suggest it is unwise to attempt to define by regula-
tion the meaning of "diligent development" and "continued operation."

Secretary of the Interior had the minimum royalty system in the past. Definition
requiring LMU inclusion within 2 years is not realistic since mining plan will
require and depend on market or sale of coal mined. Not clear what activities
constitute "diligent development."
Continuous operations for 6 months of calendar year appears unnecessary since

Secretary of Interior is permitted by 30 U.S.C. 207 to permit suspensions of 6
month periods with no limitations as to how they are included into calendar years.
Question whether Secretary of Interior could cancel existing leases for failure to
comply with these regulations.

4
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Kaiser Steel Corp.
Agree with letter by American Mining Congress. Says that leases existing prior

to new regulations should be exempt from them.
See that operator mining many tons per year on one logical mining unit would

be better off than operator mining token tonnages from 4 LMU. They state adop-
tion of proposed regulations is not appropriate at this time.

Kerr-McGee Coal Corp.
Regulation so complex that independent operator faces economic/regulation

interpretation problems. Think that time limits in the regulations should be more
flexible.

Also the regulations have effect of making Mining Supervisor responsible for
operating decisions. Regulations should be worded to (a) encourage lessee-
operator to take initiative in establishing an optimum LMU, (b) have approved
mining plan to be basis of whether or not development is diligent and opera-
tion is continuous.

Feel that all of the proposed regulations should be added to 30 CFR ( Operating
Regulations) rather than to 43 CFR (Public Lands of Interior).

Shell Oil Co.
Proposed regulations are too stringent. Had other list of activities that should

be included as diligent development.
List of items which should allow extension of 6 months continuous operation

provisions.
Two year limitation in which to have a lease included in an LMU is too

restrictive.
Request that Mining Supervisor be judge and given authority to require diligent

pursuit of activities leading to the establishment of an LM U rather than have
a specific time interval.
Lessee should have every two years instead of anniversary date to show dili-

gent development operation to Mining Supervisor.

National Coal Association
Many small leases would be adversely effected and face loss of these leases if

they couldn't find a ready market or a mining plan was not approved since it is
a prerequisite to the establishment of an LMU.

National Coal believes 2 years limitation to form LMU is impracticable.
Operators require more time in getting approval of a mining plan and qualifying
for diligent development activities. A ready market is required first.

Definition of "diligent development" should be broadened to include all good-
faith activities undertaken to develop leases.

National Rural Electric Cooperative Association
The idea of a LMU might diminish competition. However, they don't object

to concept of LMU. They believe greater flexibility should be allowed in formation
of LMU.
In diligent development they suggest we have a "compliance schedule" which

must be maintained. This would tell lessee just what he must do so he doesn't
lose leasehold.

Continuous Operations—They suggest that we make it more than 6 months a
year. They favor 9 or 10 months.

Western Fuels Association, Inc.
New leases receive harsh treatment in that if they aren't in LMU within 2

years than forfeiture is the result.
While existing leases continue in existence and can become an LMU by itself,

regulations appear to discriminate against leaseholder who doesn't control
neighboring Federal leases, and does not control a formation of LMU.
Prefer to give leaseholder 2 years after effective date of this regulation before

LMU has to be formed or by the second anniversary date of the lease, whichever
is later.
If good faith is shown and lessee is unable to form LMU then the lea se will

be treated as an LMU to satisfy this regulation. Continuous Operation they
understand (and question) means that 6 months would be suspended for delays
or exceptions listed in 30 U.S.C. 207.

El Paso Natural Gus Co.
Confusing as to whether an LMU could be formed after negotiations for

adjacent non-Federal lands were completed.
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Diligent Development—Suggest language change to include activities other
than approval of a mining plan could constitute diligent development.

Environmental impact assessment project
Prefer to maximize what constitutes diligent development. Minimize term

allowed lessees for formation of a LMU (2 years too long).

Knife River Coal Mining Co.
Diligent Development suggests it might be difficult to comply with the

definition.
Request that other alternatives be sought rather than making Mining Super-

visor judge on what constitutes an LMU.
They feel the regulations will only entourage further speculation in govern-

ment coal leasing.

Peabody Coal Co.
Believe LMU concept is good one.
Object to word "compact".
Object to making LMU dependent on approval of Mining Plan. They suggest

that a lessee be required to submit a Development Plan to the Mining Supervisor.
This would form the basis of what should constitute an LMU. Diligent Develop-
ment should occur in accordance with a Development Plan instead of a mining
plan. Many other activities should be used to state what constitutes diligent
development. (Trying to obtain markets, financing, etc.)
Requirement of Continuous operation should become effective after a mining

plan is approved. It is not realistic to require that lessee have his lease included
within an LMU within two years after Ufa effective date of this regulation. They
suggest that requirement should be that the lessee submit an application to
Mining Supervisor to have his lease included in an LMU within two years of
effective date of the regulation or the second anniversary date of the lease.
(Whichever is later).

Sun Oil Co.
Endorse principle of "Diligent Development".
Lessee has no control on getting mining plan approved within 2 year period

only control over getting it filed within 2 years.
Substitute "An LMU is a compact area of coal land that can be developed and

mined in accordance with a filed mining plan."
Continuous Operation-6 months is too restrictive, maybe lessee has trouble

later finding a market.
They recommend that 6 month provision in (f) be changed to two years.

Natural Resources Defense Council, Inc.
It is not clear how diligent development will apply to existing Federal leases.

Federal Register merely states it will apply to the extent possible. Department
should move 2 year requirement forward on LMU formation.

It is unclear whether a mining plan must be approved before the Mining
Supervisor approves or establishes a LMU, or determines whether the lease
will be diligently developed. Mining Supervisor has too much discretion in ap-
proving mining plans or determining approval for LMU or whether coal lease
is being diligently developed.

Diligent Development—should have certain pre-defined limits placed on this.
Otherwise, it becomes a loose meaningless term.

National Coal Association
Feel that this 2 years to develop a LMU is not practical and more time is

required.
Mining plan should not be used in reference to LMU or diligent development.

First, must have definite market before mining plan can be submitted. Want 6
months continuous operation deleted from proposed regulations. Regulations
should recognize "good-faith activities" associated with "Diligent Development"
and exceptions to "continuous operations".

[The following statement was not included in the analysis of com-
ments submitted by the Department :].



33

4

ATLANTIC-RICHFIELD CO.,
SYNTHETIC CRUDE AND MINERALS DIVISION,

Denver, Colo., December 26, 1974.
DIRECTOR, BUREAU OF LAND MANAGEMENT,
Department of the Interior, Washington, D.C.
Dear Sir: Attached please find our comments on the United States Depart-

ment of the Interior, Bureau of Land Management, proposed language changes
in parts 3500 and 3520 of 43 CPR. We believe our proposed changes in your lan-
guage will clarify the definition of a "logical mining unit" and provide more
realistic "diligent development" and "continuous operation" requirements.

Yours truly,
HUGH W. EVANS, Manager.

PROPOSED CHANGES IN BLM PROPOSED COAL LEASE LANGUAGE
(43 CFR 3500, 3520)

1. On Page 2 under paragraph 1. (d) Logical Mining Unit (LMU). Revise the
first sentence to read as follows:

"A LMU is Ea compact] an area of coal of sufficient size and in a suitable
configuration so that it can be developed in an efficient, economical and
orderly manner with due regard to conservation of coal reserves and other
resources and in accordance with an approved mining plan."

2. On Page 3 under paragraph 1 (e) Diligent Development. At the end of the
second sentence add the following :

"and marketing and sales activities directly related to the LMU in
question."

3. On Page 3 under paragraph 1 (f) Continuous Operation. Insert the follow-
ing words in the fourth line after "Calendar year," and before "subject to":

"except for extenuating circumstances reasonably beyond the control of
the lessee."

4. On Page 4 under paragraph 2 (d) (2) Coal. Insert in the first line on the
top of this page the following words after "continuous operation" and before
"of the"

"and/or development."
5. Then on the same page and in the same paragraph, change the last sentence

to read as follows :
"In addition on every third such anniversary date, the lessee shall advise
the mining supervisor in advance of how he plans to diligently develop the
LMU for the coming six years."

Mrs. MINK. Your comments, Mr. Secretary, on page 5 with respect
to EPA where we provide for written concurrence on the air-water
quality, you indicate that you are already bound by the requirements
of the law with respect to these standards, and therefore you see no
point in making this additional provision.
How would this additional provision constitute a burden on your

Department if you have to do it anyway?
Mr. HORTON. Well, here is an example. Using the National Environ-

mental Policy Act to which we are bound in complying with on a daily
basis in terms of the preparation of impact statements, that we would
not recommend to the Congress that we have imposed upon us a further
requirement that, in addition to doing the impact statements and com-
pleting them according to need, that we have to get the written con-
currence on each single event from the Chairman of the Council of
Environmental Qualities would just be another administrative step.
We are saying we have to comply anyway, so since we have to do

that it does not make any sense to us to have to go over and just get
an administrative signature.
Mrs. MINK. In essence you are saying that you have to provide an

environmental impact statement prior to the issuance of leases any-
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way, and that this impact statement is forwarded in any case to EPA
for review and comment?
Mr. HORTON. I was just addressing a general requirement in the

preparation of impact statements which we do. They, of course, are
challengeable on the basis of being deficient or not inclusive enough,
or some cases too inclusive. But we do not get back from the Chairman
of CEQ a written notification that this has been done. We have to do
it or, of course, we are in the courts.
Mrs. MINK. Well we are talking- about EPA in this case.
Mr. HORTON. I was just using that as an example.
Mrs. MINK. Just for clarification, before the issuance of any coal

lease, is it the current law that you must prepare an environmental
impact statement with respect to that specific lease?
Mr. Hoirrox. No; we have to comply with the requirements of the

National Environmental Policy Act, and as a matter of practice we
provide an environmental assessment. In some cases, an environmental
assessment indicates that the impacts are small enough so that the
statement is not necessary. So it depends upon a site specific instance.
Mr. STEIGER. I wonder, Mr. Secretary, if the bill's specific public

involvement sections and your own suggestions which call for focusing
of the public involvement, if that, coupled with NEPA and the other
appropriate environmental acts, would serve the purpose of protection
as well as administrative process that is only going to require somebody
justifying its existence by asking some questions. It does seem to me
that the public process is a valid one, and clearly one of the major
features of the public process is environmental concern. I wonder if
that would not be a valid defense of the abandoning of the adminis-
trative process.
Mr. HORTON. We think that would be a much more preferable way

of proceeding. Particularly because the impact statements must stress
the impacts in the mitigation effects under the Federal Water Pollu-
tion Control Act or the Clean Air Act.
Mr. STEIGER. Thank you.
Mrs. MINK. Mr. Secretary, just one final point. Going back to the

logical mining unit, is it the position of the Department now that we
are moving away from the traditional concept of what a coal lease is
designed to accomplish? As I understand it, a coal lease is designed,
in the past, to accomplish the putting together a tract of land for the
purpose of producing coal to the particular bidder in question.
As I see the logical mining unit concept is to provide a particular

user with an adequate supply, and if this is so then are we not making
a major departure in terms of the overall policy with respect to coal
leases?
Mr. HORTON. No; I think that that would be a substantial misinter-

pretation of our position. The concept of a logical mining unit is to
attempt to achieve an optimum resource recovery, along with other
objectives of a Federal resource. The intent 
Mrs. MINK. Optimum for whom?
Mr. HORTON. For the public. But we do not believe the public is best

served by restricting the development of a coal resource to 40-acre
units. I think we have to look at the inherent characteristics of the
resource and base the optimum mining plan on the analysis of the
resource and not simply on an arbitrary lease size imposed as we have
in the past.

•
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Mrs. MINK. As I understand your reply then, logical mining units
simply are a response to a 40-acre limitation and not really the adopting
of a new policy or a new approach?
Mr. HORTON. Well the approach is based on the objective of more

optimum ways to develop the Federal resource in the public interest,
and, obviously, the state of the national interest has changed since 1920
in which we, of course, were looking at 40-acre limitations. But the need
for coal—
Mrs. MINK. What criteria would you use in establishing a logical

mining unit? Perhaps the best way to approach a full understanding
of the impact of this definition—
Mr. HORTON. The committee, Madame Chairman, has been provided

with a copy of the Federal Register notice which defines the logical
mining unit, and I would think that it would be unwise to attempt to
legislate what a logical mining unit should be for a site specific area.
I think that judgment can only be made by professionals in the
Bureau of Land Management and the U.S. Geological Survey after
analyzing 
Mrs. MINK. Would those professionals just inform the committee as

to what they consider to be the essential criteria in deciding whether
a certain particular deposit ought to be 100 acres or 1,000 acres or 5,000
acres? What are those ingredients that make up the criteria for deter-
mining what a unit is?
Mr. HORTON. Dr. Wayland?
Dr. WAYLAND. We have ourselves made such determinations. Of the

530-plus units that are under lease now-533 leases—we have con-
cluded that we have something like 400 of these leases involved now in
logical mining units. Half of those logical mining units are in produc-
tion or committed now, of the ones that have multiple leases in them.
Then of the remaining leases, some 130, we can see no logic to saying
that these particular leases are involved with other Federal leases al-
though they are involved with non-Federal coal lands. And we note
that in those cases, about one-fourth of the mining units involving one
Federal lease are already in production or committed.

Obviously, we are relying on the judgment of our mining supervisors
in the field to take into account ownership patterns, physical contig-
uity, and compactness on mining plans which are submitted to us
which we must approve. Typically we are getting about four Federal
leases plus packages of private and State and railroad lands mixed
into a mining plan which will involve the equivalent of maybe six or
seven or eight Federal leases. And this is the trend to have very
large units designed to meet very large consumptive needs of very
large powerplants. This is why the old 40-acre truck mine is no longer

• here, really.
Mr. STEIGER. Will the young lady yield now?
Under the Leasing Act, which I have here before me and I confess

to my first reading of it, I notice that the acreage upper limitation is a,
consistent 2,560 acres. Are these aggregate leases that you have de-
scribed for us? Do they exceed that 2,000—they do? How do you ra-
tionalize the granting of them under this act?
Dr. WAYLAND. Well I was speaking of logical mining units. The

granting of rights would still be on a per-lease basis. That is some-
thing separate.
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Mr. STEIGER. I misunderstood then, Doctor. I thought you were de-
scribing for us sort of an average of the 533 existing leases and they
appear to be as you say, made up of Federal and is a conglomerate
situation. And my question was, does this average exceed the 2,560
acres unless you are all subject to the heinous penalties herein which
are nonexistent?
Dr. WAYLAND. Sir, I was using this as an illustration.
Mr. STEIGER. Do you know any acreage numbers, Doctor? I really

am not trying to embarrass you. I think I will tell you that in my opin-
ion, Mr. Secretary, I am greatly in sympathy with not having any
arbitrary numbers. I think arbitrary numbers inevitably lead to prob-
lems that we cannot possibly foresee, and I wonder if that is happen-
ing in this situation.
Do these large holdings tend to exceed the 2,560-acre limitation?
Mr. HORTON. Let me provide two points of reference. First, in terms

of total acreages, any company can hold 46,080 acres per State. The
second figure for reference is that leases may not be granted for areas
larger than 2,560 acres.
Mr. STEIGER. So no one company may hold more than 46,080 acres

worth of these 2,560-acre leases?
Mr. HORTON. Per State.
Mr. STEIGER. OK, but that still does not answer our question. What

I am just trying to establish is an arbitrary limitation that was set in
1920 might not be applicable to today's technology. That is my pur-
pose, that is all.
Mr. HORTON. And another concept, of course, is that the times have

changed radically since 1920. The average tons per acre, Dr. Morgan
informs me, in the West, is 50,000 tons of coal; thus a 40-acre tract
would contain about 2 million tons. And many of the operating con-
cerns—certainly in the West today—are producing between 5 and 10
million tons a year, which would mean that a 40-acre tract would last
for something considerably less than a half year.
Mrs. MINK. Could you explain, Mr. Secretary, why you keep refer-

ring back to the 40-acre tract? Is there, either in our bill or current
law, any requirement that they be leased out in 40 acres?
Mr. HORTON. That is correct. The 1920 act requires it.
Mrs. MINK. So the multiple has no limit except the 2,000?
Mr. HORTON. Correct.
Mrs. MINK. So that is really just a basis of reference rather than a

limitation?
Mr. HORTON. That is right. From the 1920 act.
Mrs. MINK. So that, in itself, I really cannot see as being the big

culprit in this picture. Is this a matter of referring to groups of blocks
of land, so that you would look at it in smaller units to give a small
individual a better crack at it, and because you are forced to think in
small units, we might be able to come up with a lease for a bid that
could be attractive to a small developer. It would seem to me that that
is the justification for continuing it.
Do you care to comment on that?
Mr. HORTON. I think we would agree that we are not referring to

the 40-acre tract simply in terms of its limitations. What we are trying
to impress upon the committee—that is, the professional analysis that
the resource on which the decision for a logical mining unit should be

4
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based, it should not be the limitations of any size of lease which is a
main termination of a plot of land. It should be based on the analysis
of the resources.
Mrs. MINK. Well, the question I have, I guess—and I will not pur-

sue it—is, is logical for whom? I guess that is the real problem.
Staff has prepared a list of questions which I will not be able to get

to. Without objection, I would like to request that written responses
to those questions that have not been covered in the process of this
hearing, be prepared and submitted to the committee for the record.
And if there is no objection, these responses, together with the ques-
tions, will be inserted at this point.
[The information referred to follows:]

• t Tannage
Question. What is the tonnage of Federal coal currently under lease or prefer-

ence right lease application?
AnE wer. There are approximately 16.1 billion tons of Federal coal under lease

and about 12.0 billion tons under preference right lease application on Federal
lands.

2. Sealed Biddring
Question 2a. What is the current practice with respect to sealed vs. oral auc-

tion bidding for coal? Oil shale? OH and gas on the Outer Continental Shelf?
Answer 2a. Coal.—Under the short term lease criteria the Department is

using qualified sealed bidding followed by oral auction for sale of coal leases.
To qualify one must meet the minimum acceptable bid established by the Geo-
logical Survey. For most other mineral leases under the Mineral Leasing Act of
1920, sealed bidding is used.

Oil shale.—Sealed bidding was used for the sale of the phototype leases to curb
speculation which oral auction bidding might have encouraged.
OCS.—The statute prescribes the use of sealed bidding only.
Question 2b. Why did the DOI opt for a system of sealed bidding with respect

to oil shale and yet now recommend that oral auction bids be used for coal?
Answer 2b. With respect to oil shale, sealed bidding was used because of the

greater uncertainty with respect to the level of competition, resources values and
geology. On coal leasing, qualified sealed bidding followed by oral auction is used
to give the applicant for competitive lease a chance to meet the high bid, as well
as for the government to take advantage of competitive interest where it exists.
The level of competition cannot always be determined prior to the sale.

Question 2e. Would you recommend the use of oral auction bidding for oil and
gas leasess on the OCS? Why?
Answer 2c. The Department of the Interior would not recommend the use of

oral auction bidding for oil and gas leases on the OCS for this reason:
Oral auction methods are most effective where competition is very strong and

the resource being offered for sale is well identified. In OCS sales, the existence
of oil and gas is usually not known until exploration on the tract is undertaken

• and competition varies considerably for individual tracts. Generally, under oral
auctions, bids would be higher for tracts where considerable competition exists
and lower for tracts where little competition exists compared to sealed bidding.

Question 2d. In light of the wide discrepancy in the sealed bids for oil shale
leases, under the Department's prototype program (e.g., between $16.4 and $210.3
million for tract C-a in Colorado), and taking into consideration the DOI's esti-
mate of the minimum acceptable bid for this tract (in the $5 million range),
don't you think that it is likely that if oral bidding were practiced, companies
whose estimates of the value of a lease may be high would begin bidding at a
lower figure. Furthermore, is it not likely that others may not place as high a
valuation on the lease, perhaps due to their limited knowledge of the reserves,
and that the oral bidding might never reach the maximum which the successful
bidder might have been willing to pay under sealed bidding? Wouldn't oral
bidding give the competitors the opportunity to determine the extent of the
1 1.-10-e of their competition. whereas if they had only one shot at the lease,
wouldn't they be more likely to offer what they really thought it was worth?
Answer 2d. A six-volume environmental impact statement was prepared prior

to oil shale leasing. This statement was available to the public. It included an

S.
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assessment of the production levels of the various oil shale tracts. Sealed bidding
was used to insure maximum return to the public as well as maximum mineral
recovery. Oral bidding would undoubtedly have driven down the amounts bid
(e.g., second highest bid for tract C-a in Colorado was $170 million as opposed
to the highest bid of $210 million). Furthermore, in all oral bidding the govern-
ment reserves the right to reject all bids and no bids are announced before the
sale.
While it is true that oral bidding would give the competitors the opportunity

to determine the extent of the knowledge of their competition, they have to meet
the minimum acceptable bid to qualify for the oral auction. Where considerable
risk is produced by geologic uncertainty, it is difficult to assess which method
of bidding would produce the highest value for the resource. Oral auction may
lower the fair market value since competitors could determine the extent of
their competitors' knowledge. However, sealed bidding which presents a greater
risk due to a lack of competitors' information might also result in lower bids to
compensate for this risk. In those cases where the DOT has used oral bidding,
the bid has to qualify in meeting the minimum acceptable bid.
3. Deferred Bonus Bidding System
Question 3a. The outstanding benefits of a deferred bonus bidding system are

that it permits smaller companies to enter the competition by limiting the
amount of "front-end" capital necessary to compete. At the same time it com-
mits a sufficient amount of capital to encourage rapid development of the lease.
A royalty system, while not requiring any front end capital, would provide no
incentive for development and further would discourage recovery of all of the
coal within a leasehold. Given these facts, why does the Department object to a
system of deferred bonus bidding?
Answer 3a. The Department does not object to deferred bonus bidding in cer-

tain types of leasing. We have been studying deferred bonus bidding as well as
other bidding systems to see which method brings maximum monetary return
to the public and maximum mineral recovery. These studies are now being up-
dated and evaluated by the Department.

Question 3b. What is the DOT's opinion with respect to royalty bidding for
coal? Do you view it positively?
Answer 3b. The Department believes that bonus bidding should be used for

coal leasing. Royalty bidding could result in royalty rates so high that total
mining costs would be excessive for a lease. Under such conditions, economic
mining methods might not be possible and early abandonment of the lease for
that reason could be likely with attendant waste of mineral resources.

Question Sc. What has been your experience with the experiment with royalty
bidding for oil and gas tracts on the Outer Continental Shelf? Would you term
this experiment as success?
Answer 3c. Ten tracts were offered as an experiment on a royalty bid basis

at the October 16, 1974, OCS sale offshore Louisiana. Analysis of the experiment
revealed that royalty bidding attracts more bidders, including more new bidders.
To the extent that this results in a broader distribution of OCS reserves among

companies, royalty bidding could have a positive impact on the future structure
of the oil industry. In addition, bringing increased numbers of companies into
the action may decrease the chances that potentially valuable tracts will be
ignored in the bidding—although one would expect this phenomenon to involve
only very marginal tracts.
However, it is also evident that competition has perverse effects under the

royalty bidding system. Competitive bidding drives royalty rates to levels that
seriously erode the potential commercial value of a tract. With the introduction
of royalty bidding there appears to be:

a marked increase in the probability that tracts will not yield commercial
finds;
an expected decrease in the ultimate recovery from any given commercial
find.

On balance, royalty bidding could introduce broader industry participation on
the OCS, perhaps even on a wider range of tracts. However, the risks involved
are substantial in terms of the potential loss, or at least delay, of ultimate
recovery from the OCS.
We believe this experiment was a success because we were able to test several

results mentioned above from the use of royalty bidding. Of course, we will con-
tinue to evaluate the experiment through the exploration and development stages
of the leases.
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Question 3d. Aside from r: tyalty, cash bonus and deferred bonus systems of
bidding what other systems might be used under the existing law? Does the
Department have any plans for experimenting with any alternative systems?
Couldn't experimentation be carried out under the language of H.R. 3265 on those
lands (50% of the total) not offered under a deferred bonus system.
Answer 3d. The cash bonus and royalty bidding systems are the traditional

systems for determining market interest or value of a commodity. Most of the
proposed systems, such as deferred bonus bidding and declining royalty rates, are
just modifications of the basic systems.

Evaluations have been made of other types of systems such as percentage of
profits or percentage of production. These systems have the same general results
as bonus and royalty bidding, but they are more difficult to administer.
Experimentation could be carried out under H.R. 3265, but the Department

feels that the Secretary should have the discretion to determine what type of
system should be used on all the land and not on merely 50% of the land.

4. Logical Mining Unit
Question 4a. What is a logical mining unit?
Answer 4a. Logical Mining Unit (LMU) is an area of coal land that can be

developed and mined in an efficient, economical and orderly manner with due
regard to conservation of coal reserves and other resources. An LMU may con-
sist of one or more Federal leaseholds, and may include intervening or adjacent
non-Federal lands insofar as all lands are under the effective control of a single
operator. It may also consist of lands committed to a contract for collective pros-
pecting, development or operations approved by the Secretary pursuant to the
Mineral Leasing Act (30 U.S.C. 201-1).
Question 4b. What is the status of the DOI's proposed rules with respect to

logical mining units diligent development and continuous operation? What is the
nature of the comments you have received on these regulations?
Answer 4b. We anticipate that the regulations will be published as final rule-

making within 4-6 weeks. Most comments on the proposed rules related to estab-
lishment of an LMU within 2 years, and to the requirement for 6 months of con-
tinuous operation. Others considered the definition of "diligent development" to
be too vague.

Question 4c. What will be the effect of these new regulations on existing coal
leases?
Answer 4c. The new regulations will be applicable to existing leases as well

as leases issued in the future. Also the existing leases will be required to comply
with the provisions for diligent development and continuous operations.
Question 4d. Why is an LMU defined as a "compact" area of coal land, rather

than a "contiguous" area of land?
Answer 4d. The term "compact" area was intended to include adjacent tracts

of coal land, whether Federal, private, or State.
Question 4e. Under the proposed rule, the Mining Supervisor determines

whether an area can be mined in an efficient, orderly and economic manner con-
sistent with the goal of conservation of resources. Is it incumbent upon the
mining supervisor to designate the smallest unit which qualifies as an LMU under
these criteria or could one unit which can be mined in an efficient, orderly and
economic manner be included in a larger unit which could also be mined in
accordance with these criteria? If the second is the case, wouldn't this in effect
encourage speculative holding of coal leases?
Answer 4e. This would be handled on a case-by-case basis. The Mining Super-

visor would have the discretion to approve to deny a proposed LMU on the basis
of criteria to be established. Regardless of the size of an LMU, the Federal lands
within the LMU must be mined in a reasonable length of time, perhaps 40 years.
Question 41. If an LMU is designated under 30 U.S.C. 201-1, would it be nec-

essary for this unit to be under the control of a single lessee? If not, would this
mean that one lessee might be completely exempted from requirements of diligent
development and continuous operation if another lessee were developing his lease
within the LMU?
Answer 4f. It is essential that the unit be under the control of a single lessee

to provide for uniformity in mining decision-making.
Question 49. In the case when a LMU includes two or more Federal leases or

a Federal lease in addition to other lands, such as State, private or Indian lands,
and a lessee is exempted from immediately developing his Federal lease because
he is operating on another section of the LMU, would the lessee be required to
pay any minimum royalty to maintain the rights to the Federal lease which was
not under production? Would be pay only the annual rental?
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Answer 4g. Lessee will be required to pay an advance royalty based on pro-
jected annual production. Attached copy of coal lease U-13097 brings out this
point'. Actual production under the LMU will be allocated to all leases committed
to the LMU.

Question 4h. Under your interpretation of the proposed rules, when would
it be necessary to actually be in production within an LMU? Is it correct that since
continuous production cannot take place from an LMU immediately, the condition
of diligent development alone would satisfy the requirements of the law for
some time period and the initiation of the continuous production requirement
would hinge on the Mining Supervisor's approval and enforcement of the mining
plan.
Answer 4h. This would vary. There would have to be continuous operation of

the mine at least six months of each calendar year after the mining plan is
approved. Lessee is given three years to form an LMU.
The answer to the second part of the question is yes, the condition of diligent

development alone would satisfy the requirements of the law for some time
period.

Question 4i. Why is continuous production defined as production for six
months in one calendar year? Why not twelve months?
Answer 4i. "Continuous operation" is defined as production for not less than

six months for any one calendar year. Thus, the continuous operation can be
eight, ten, or twelve months but not less than six months. This definition is
meant to allow for normal operating procedures which are necessary to support
production but which in themselves do not produce coal, such as, stripping a
pit, rehabilitation, equipment replacement and repair time, and shaft installation
or tunnel driving. Also, where short term contracts provide for intermittent
shipments or where adverse operating conditions are encountered, a twelve-month
period is simply unrealistic and unworkable.

Question 45. When the proposed regulations indicate that a lease will be
"maintained" upon condition of diligent development and continuous operation,
does this mean that a lease will be cancelled if these criteria are not met? What
procedures are necessary for cancellation of a lease in the event that conditions
of diligent development and continuous operation are not met?
Answer 4j. A reasonable time will be given to comply with the terms of the

lease. If, after a reasonable time period has been allowed, the requirements of
diligent development and continuous operation are not met, then legal action
will be initiated by the Secretary to cancel the lease as provided by the Mineral
Leasing Act of 1920.

Question 4k. How does the concept of logical mining unit relate to the concept
of "lease"? Presumably the intent of the Mineral Leasing Act of 1920 was to
allow the Federal government to permit access to public lands for extraction
of certain minerals. The means through which access to the minerals was to be
permitted was through a leasing system. Since the purpose of a lease is to
permit production, the fact that a lease tract is offered seems to mean implicitly
that, in the judgment of the Secretary, the coal can be recovered in an efficient
economical and orderly manner. It now appears the Department has taken the
position that the concept of a "lease" as productive unit is no longer useful. The
lease seems about to be replaced by the LMU. If leases are not logical units for
mining, what then is the logic behind their issuance? What effect will this new
concept in the regulations have upon the system of competitive bidding for leases?
Answer 4k. The Logical Mining Unit is not a substitution for a lease but rather

a consolidation of several leases into a unit. The LMU would allow the leasing
and development of small isolated tracts situated within the unit area. The
concept of the LMU does not interfere with the concept of the lease as con-
templated in the Mineral Leasing Act of 1920 nor does the LMU replace the
lease. The new regulations will have no effect on competitive bidding in such
a way that the lands included can be established as LMU's.
5. Royalty
Question 5q. Has the Department conducted any studies regarding coal

royalties? What are your conclusions, based on these studies, as to a reasonable
royalty for coal produced by surface mining techniques on the Federal lands?
Answer 5q. The Geological Survey has conducted studies on coal royalties. Its

report concludes that a reasonable royalty for coal produced by surface mining
techniques should be about 8 percent of the coal value at point of shipment.

I See lease on p. 41.
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Geological Survey has used this rate in making recent adjustments 
on coal

royalties.

6. Length of LeaRe Terms

Question 6a. According to information from the dragline construction industr
y,

deliver time on orders for draglines is about 4.5 years. Does this figure
 coincide

with your estimates?
Answer 6a. Our estimate on dragline availability, from all three manufacturers

of this type of equipment, is presently 4% to 5 years for 18 to 185 cubic yar
d

capacity. Delays for smaller electric shovels in the 18 to 25 cubic yard capacity

range from 21/2 to 3 years. In addition, 6 to 18 month delays may be experienced

for replacement of defective parts on existing machines.

Question 6b. If the Committee adopts the notion of logical mining unit with

respect to the requirement that any lease be producing at the end of ten years,

would this alter your recommendation for lengthening the primary term of the

lease?
Answer 6b. No. We do not believe that the ten-year primary term would in-

crease coal development. Besides possibly discouraging development, we believe

that it would cause a waste of coal reserves. Because of the delays in obtaining

mining equipment a lessee may not be able to meet coal production requirements

within a primary term of ten years. Also eight to ten years may elapse between

the time when decisions to build coal consuming plants are made and the time

when deliveries are required. Approximately 80 percent of all coal is sold based

on long term contracts. Furthermore, the long term reserves help to minimize

demand/supply backlogs and improve resource allocation and avoidance of

fuel shortages.

U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT

COAL LEASE, LAND OFFICE SERIAL NO. U-13097, SALT LAKE CITY, UTAH

This lease, entered into on May 1, 1974, by the United States of America, the

lessor, through the Bureau of Land Management, and Plateau Mining Co., P.O.

Box 3951, Albuquerque, N. Mex., the lessee, pursuant and subject to the terms

and provisions of the act of February 25, 1920 (41 Stat. 437), as amended, herein-

after referred to as the act, and to all reasonable regulations of the Secretary of

the Interior now or hereafter in force which are made a part hereof,
NV itnesseth :
SEC. 1. Rights of Lessee. The lessor, in consideration of the rents and royalties

to be paid and the conditions to be observed as hereinafter set forth does hereby

grant and lease to the lessee the exclusive right and privilege to mine and dispose

of all the coal in the following-described tracts of land, situated in the State of

Utah: Salt Lake Meridian, Utah, T. 15 S., R. 7 E., Sec. 14, S%; Sec. 23, All;

Sec. 25, W1/2NW1/4 ; and Sec. 26, N½; containing 1,360.00 acres, more or less,

together with the right to construct all such works, buildings, plants, structures,

and appliances as may be necessary and convenient for the mining and prepara-

tion of the coal for market, the manufacture of coke or other products of coal,

the housing and welfare of employees, and subject to the conditions herein

provided, to use so much of the surface as may reasonably be required in the

exercise of the rights and privileges herein granted.
Sec. 2. In consideration of the foregoing, the lessee hereby agrees:
(a) Bond. To maintain the bond furnished upon the issuance of this lease,

which bond is conditioned upon compliance with all the provisions of the lease,

and to increase the amount or furnish such other bond as may be required.

( b) Rental. To pay the lessor annually, in advance, for each acre or fraction

thereof covered by this lease, beginning with the date hereof, the following

rentals: $1 for the first 5 years; and $3 for the sixth and each succeeding year

during the continuance of the lease, such rental for any year to be credited

against the first royalties as they accrue under the lease during the year for

which the rental was paid.
(c) Royalty. Royalty for coal mined by strip or auger mining methods: 6.0 per-

cent of the gross value of the coal produced but not less than 171/2 cents per ton of

2,000 pounds for the first 10 years; 20 cents per ton of 2,000 pounds for the

second 10 years.
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Royalty for coal mined by underground mining methods: 4.0 percent of the
gross value of the coal produced but not less than 15 cents per ton of 2,000 pounds
for the first 10 years; 171/2 cents per ton of 2,000 pounds for the second 10 years.
Gross value shall be the value of the coal mined at the point of shipment to

market, such point of shipment to be the mine or preparation plant, as the case
may be.
In addition, the following advance royalties are required:
The lessor will be paid an annual advance royalty upon 60,000 tons (2,000

pounds per ton) for the sixth through the tenth year at the rate of fifteen cents
($0.15) ; 120,000 tons (2,000 pounds per ton) for the eleventh through the
fifteenth year, and 180,000 tons (2,000 pounds per ton) for the sixteenth through
the twentieth year at a rate of seventeen and one-half cents ($.175).
When coal is mined from the leasehold, royalty shall accrue according to the

mining method utilized at the rate set forth above. Lessee shall pay the lessor
any difference between the advance royalty paid on each ton mined and the
royalty actually due. No credit for advance royalty payments made in any year
shall be utilized until the lessee has mined and paid royalty on the number of
tons on which advance royalty was paid prior to that year. No refund or other
credit for advance royalty payments shall be made by lessor.
The Secretary of the Interior, for the purpose of determining the royalties due

hereunder, may establish reasonable minimum values for the coal mined, due
consideration being given to the highest price paid for a part or a majority of
the production of coal of like quality produced from the same general area, the
price received by the lessee, posted prices, and other relevant matters.
(d) Minimum production.. Beginning with the sixth year of the lease, except

when operations are interrupted by strikes, the elements, or casualties not
attributable to the lessee, or unless on application and showing made, operations
shall be suspended when market conditions are such that the lessee cannot
operate except at a loss or suspended for the other reasons specified in section
39 of the act, to mine coal each year and pay a royalty thereon to a value of
$3 per acre or fraction thereof. Operations under this lease shall be continuous
except in circumstances described or unless the lessee shall pay a royalty, less
rent, on such minimum amount of the leased deposits, for one year in advance,
in which case operations may be suspended for that year.
(e) Payments. To make rental payments to the manager of the appropriate

land office, except that when this lease becomes productive the rentals and
royalties shall be paid to the appropriate regional mining supervisor of the
United States Geological Survey, with whom all reports concerning operations
under the lease shall be filed. All remittances to the manager of the land office
shall be made payable to the Bureau of Land Management, those to the Geo-
logical Survey shall be made payable to the United States Geological Survey.
(f) Plats, reports, maps. At such times and in such form as the lessor may

prescribe, to furnish a plat showing development work and improvements on the
leased lands and a report with respect to stockholders, investment, depreciation,
and costs. To furnish in such form as the lessor may prescribe, within 30 days
from the expiration of each quarter a report covering such quarter, certified
by the superintendent of the mine, or by such other agent having personnel
knowledge of the facts as may be designated by the lessee for such purpose, show-
ing the amount of leased deopsits mined during the quarter, the character and
quality thereof, amount of its products and byproducts disposed of and price
received therefor, and amount in storage or held for sale. To keep and prepare
maps of the leased lands in accordance with the appropriate regulations.
(g) Weights. To determine accurately the weight or quantity and quality of

all leased deposits mined, and to enter accurately the weight or quantity and
quality thereof in due form in books to be kept and preserved by the lessee for
such purposes.
(h) Inspection. To permit at all reasonable times (1) inspection by any duly

authorized officer of the Department, of the leased premises and all surface and
underground improvements, works, machinery, equipment, and all books and
records pertaining to operations and surveys or investigations under this lease;
and (2) the lessor to make copies of and extracts from any or all books and
records pertaining to operations under this lease, if desired.
(i) Assignment. To file for approval in the appropriate land office within 90

days from the date of execution, any assignment or transfer made of this lease,
whether by direct assignment, operating agreement, working or royalty interest,
or otherwise. Such instrument will take effect the first day of the month follow-
ing its approval by the Bureau of Land Management, or if the assignee re-
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quests, the first day of the month of approval. The showing required to be made
with an assignment or transfer is set forth in the appropriate regulations.
(j) Equal Opportunity clause. During performance of this contract the lessee

agrees as follows:
(1) The lessee will not discrimnate against any employee or applicant for

employment because of race, creed, color, or national origin. The lessee will
take affirmative action to ensure that applicants are employed, and that em-
ployees are treated during employment, without regard to their race, creed, color,
or national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment ad-
vertising; layoff or termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. The lessee agrees to post
in conspicuous places, available to employees and applicants for employment,
notices to be provided by the contracting officer setting forth the provisions of
this nondiscrimination clause.
(2) The. lessee will, in all solicitations or advertisements for employees placed

by or on behalf of the lessee, state that all qualified applicants will receive con-
sideration for employment without regard to race, creed, color, or national origin.
(3) The lessee will send to each labor union or representative of workers

with which he has a collective bargaining agreement or other contract or under-
standing, a notice, to be provided by the agency contracting officer, advising the
labor union or workers' representative of the lessee's commitments under Section
202 of Executive Order No. 11246 of September 24, 1965, and shall post copies
of the notice in conspicuous places available to employees and applicants for
employment.
(4) The lessee will comply with all provisions of Executive Order No. 11246

of September 24, 1965, and of the rules, regulations, and relevant orders of
the Secretary of Labor.
(5) The lessee will furnish all information and reports required by Executive

Order No. 11246 of September 24, 1965, and by the rules, regulations, and orders
of the Secretary of Labor, or pursuant thereto, and will permit access to his
books, records, and accounts by the contracting agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.
(6) In the event of the lessee's noncompliance with the nondiscrimination

clauses of this contract or with any of such rules, regulations, or orders, this
contract may be cancelled, terminated or suspended in whole or in part and the
lessee may be declared ineligible for further Government contracts in accordance
with procedures authorized in Exectuive Order No. 11246 of September 24, 1965,
and such other sanctions may be imposed and remedies invoked as provided
in Executive Order No. 11246 of September 24, 1965, or by rule, regulation, or
order of the Secretary of Labor, or as otherwise provided by law.
(7) The lessee will include the provisions of Paragraphs (1) through (7)

in every subcontract or purchase order unless exempted by rules, regulations,
or orders of the Secretary of Labor issued pursuant to Section 204 of Executive
Order No. 11246 of September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The lessee will take such action with re-
spect to any subcontract or purchase order as the contracting agency may direct
as a means of enforcing such provisions including sanctions for noncompliance:
Provided, however, That in the event the lessee becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such
direction by the contracting agency, the lessee may request the United States
to enter into such litigation to protect the merest of the United States.
(k) Land disposed of with coal deposits reserved to the United States. If the

lands embraced herein have been or shall hereafter be disposed of under laws
reserving to the United States the deposits of coal therein, to comply with
all conditions as are or may hereafter be provided by the laws and regulations
reserving suet! coal.
(1) Operations, wages, freedom of purchase. To comply with the appropriate

operating regulations, to exercise reasonable diligence, skill and care in the opera-
tions of the property, and to carry on all operations in accordance with approved
methods and practices as provided in the operating regulations, having due regard
for the prevention of injury to life, health or property, and of waste or damage
to any water or mineral deposits; to fairly and justly weigh or measure the
coal mined by each miner, to pay all wages due miners and employees', both
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above and below ground, at least twice each month in lawful money of the UnitedStates; to accord all miners and employees complete freedom of purchase; torestrict the workday to not exceeding eight hours in any one day for undergroundworkers, except in cases of emergency; to employ no boy under the age of six-teen and no girl or woman, without regard to age, in any mine below the surface;unless the laws of the State otherwise provide, in which case the State lawscontrol.
(m) Taxes. To pay when due, all taxes lawfully assessed and levied under thelaws of the State or the United States upon improvements, output of mines, orother rights, property, or assets of the lessee.
(n) Overriding royalties. Not to create, by assignment or otherwise, an over-riding royalty interest in excess of 50 percent of the rate of royalty first payable tothe United States under this lease or an overriding royalty interest which whenadded to any other outstanding overriding royalty interest exceeds that per-centage, excepting, that where an interest in the lease-hold or in an operatingagreement is assigned, the assignor may retain an overriding royalty interest inexcess of the above limitation if he shows to the satisfaction of the Bureau ofLand Management, that he has made substantial investments for improvementson the land covered by the assignment.
(o) Delivery of premises in case of forfeiture. In case of forfeiture of thislease, to deliver up to the lessor in good order and condition the land leased,including all buildings, and underground timbering and such other supports andstructures as are necessary for the preservation of the mine or deposit.Sec. 3. The lessor expressly reserves:
(a) Rights reserved. The right to permit for joint or several use such ease-ments or rights-of-way, including easements in tunnels upon, through, or in theland leased, occupied, or used as may be necessary or appropriate to the workingof the same or other lands containing the deposits described in the act, and thetreatment and shipment of the products thereof by or under authority of theGovernment, its lessees or permittees, and for other public purposes.( b) Disposition of surface. The right to lease, sell, or otherwise dispose of thesurface of the leased lands under existing law or laws hereafter enacted, insofaras said surface is not necessary for the use of the lessee in the extraction andremoval of the coal therein, or to dispose of any resource in such lands whichwill not unreasonably interfere with operations under this lease.(c) Monopoly and fair prices. Full power and authority to promulgate andenforce all the provisions of section 30 of the act to insure the sale of the pro-duction of said leased lands to the United States and to the public at reasonableprices, to prevent monopoly, and to safeguard the public welfare.(d) Readjustment of terms. The right reasonably to readjust and fix royaltiespayable hereunder and other terms and conditions at the end of 20 years fromthe date hereof and thereafter at the end of each succeeding 20-year periodduring the continuance of this lease unless otherwise provided by law at thetime of the expiration of any such period. Unless the lessee files objections tothe proposed terms or a relinquishment of the lease within 30 days after receiptof the notice of proposed terms for a 20-year period, he will be deemed to haveagreed tn such terms.
(c) Waiver of conditions. The right to waive any breach of the conditionscontained herein, except the breach of such conditions as are required by the act,but any such waiver shall extend only to the particular breach so waived andshall not limit the rights of the lessor with respect to any future breach; norshall the waiver of a particular cause of forfeiture prevent cancellation of thislease for any other cause, or for the same cause occurring at another time.Sec. 4. Relinquishment of lease. Upon a satisfactory showing that the publicinterest will not be impaired, the lessee may surrender the entire lease or anylegal subdivision thereof. A relinquishment must be filed in duplicate in theappropriate land office. Upon its acceptance it shall be effective as of the dateit is filed, subject to the continued obligation of the lessee and his surety to makepayment of all accrued rentals and royalties and to provide for the preservationof any mines or productive works or permanent improvements on the leasedlands in accordance with the regulations and terms of the lease.Sec. 5. Protection of the surface, natural resources, and improvements. Thelessee agrees to take such reasonable steps as may be needed to prevent opera-
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tions, including operation of operating plants on the leased premises, from unnec-
essarily: (1) causing or contributing to soil erosion or damaging any forage and
timber growth on the leased lands or on Federal or non-Federal lands in the
vicinity; (2) polluting air and water; (3) damaging crops, including forage,
timber, or improvements of a surface owner; (4) damaging improvements
whether owned by the United States or by its permittees or lessees; or (5)
destroying, damaging, or removing fossils, historic or prehistoric ruins, or arti-
facts; and upon any partial or total relinquishment or the cancellation or expi-
ration of this lease, or at any other time prior thereto when required and to the
extent deemed necessary by the lessor to fill any sump holes, ditches, and other
excavations, remove or cover all debris, and, so far as reasonably possible, restore
the surface of the leased land and access roads to its former condition, including
the removal of structures as and if required. The lessor may prescribe the steps
to be taken and restoration to be made with respect to the leased lands and
improvements thereon, whether or not owned by the United States.

Sec. 6. Removal of equipment, etc., on termination of lease. Upon termination
of this lease, by surrender or fortfeiture, the lessee shall have the privilege at
any time within a period of 90 days thereafter of removing from the premises all
machinery, equipment, tools and materials, except underground timbering placed
by the lessee in or on the leased lands, which are necessary for the preservation
of the mine. Any materials, tools, appliances, machinery, structures, and equip-
ment, subject to removal as above provided, which are allowed to remain on the
leased lands shall become the property of the lessor on expiration of the 90-day
period or such extension thereof as may be granted because of adverse climatic
conditions, but the lessee shall remove any or all of such property where so
directed by the lessor.

Sec. 7. Proceedings in case of default. If the lessee shall not comply with any
of the provisions of the act or the regulations thereunder or default in the per-
formance or observance of any of the provisions of this lease, and such default
shall continue for a period of 30 days after service of written notice thereof by
the lessor, the lessor may institute appropriate proceedings in a court of compe-
tent jurisdiction for the forfeiture and cancellation of this lease as provided
in section 31 of the act. If the lessee fails to take prompt and necessary steps
to prevent loss or damage to the mine, property, or premises, or danger to the
employees, the lessor may enter on the premises and take such measures as may
be deemed necessary to prevent such loss or damage or to correct the dangerous
or unsafe condition of the mine or works thereof, which shall be at the expense
of the lessee. However, the lessee shall not be held responsible for delays or
casualties occasioned by causes beyond the lessee's control.

Sec. 8. Heirs and successors in interest. Each obligation hereunder shall extend
to, and be binding upon, and every benefit hereof shall inure to, the heirs,
executors, administrators, successors, or assigns of the respective parties bereto.

Sec. 9. Unlawful interest. No Member of, or Delegate to, Congress, or Resident
Commissioner, after his election or appointment, or either before or after he has
qualified and during his continuance in office, and no officer, agent, or employee
of the Department of the Interior, except as provided in 43 CFR 7.4(a) (1), shall
be admitted to any share or part in this lease or derive any benefit that may arise
therefrom; and the provisions of section 3741 of the Revised Statutes of the
United States, as amended (41 U.S.C. Sec. 22), and sections 431, 432, and 433,
Title 18, U.S.C., relating to contracts, enter into and form a part of this lease so
far as the same may be applicable.

Sec. 10. This lease is subject to the regulations 43 CFR, Part 23.
Sec. 11. Mining operations shall not be conducted which, in the opinion of the

Area Mining Supervisor, Geological Survey, would be hazardous to oil and gas
production and would unreasonably interfere with the orderly development and
production under oil and gas leases issued for the same lands prior to the date of
this lease.
The attached Form 3109-3 ( Stipulations for Lands under Jurisdiction of Dept.

of Agriculture), including Supplemental Stipulations thereto; and Form 1140-3,
Equal Opportunity in Employment Certification of Nonsegregated Facilities, are
made a part of this lease

50-780 0 - 75 - 4
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THE UNITED STATES OF AMERICA

(Signed) Ed. D. Cox
(Typed) ED. D. Cox,

Chief, Branch of Realty Services.
Date: April 8, 1974.
WITNESS TO SIGNATURE OF LESSEE:
Attest:

(Signed) Richard E. Day
(Typed) RICHARD E. DAY,

Secretary.
( Signed) D. D. Turberville
(Typed) D. D. TURBERVILLE,

President, Plateau Mining Co.

U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT

Equal Opportunity in Employment Certification of Nonsegregated Facilities

BID, OFFER OR CONTRACT NUMBER OR OTHER IDENTIFICATIONS U13097

By the submission of this bid or offer and/or by entering into this contract, the
bidder, offeror, lessee, subcontractor, or applicant certifies that he does not main-
tain or provide for his employees any segregated facilities at any of his establish-
ments, and that he does not permit his employees to perform their services at
any location, under his control, where segregated facilities are maintained. He
certifies further that he will not maintain or provide for his employees any
segregated facilities at any of his establishments, and that he will not permit his
employees to perform their services at any location, under his control, where
segregated facilities are maintained. The bidder, offeror, or applicant, or subcon-
tractor agrees that a breach of this certification is a violation of the Equal Op-
portunity clause in this contract. As used in this certification, the term "segre-
gated facilities" means, but is not limited to, any waiting rooms, work areas, rest
rooms and wash rooms, restaurants and other eating areas, time clocks, locker-
rooms and other storage or dressing areas, parking lots, drinking fountains, rec-
reation or entertainment areas, transportation, and housing facilities provided for
employees which are segregated by explicit directive or are in fact segregated
on the basis of race, color, religion, or national origin, because of habit, local
custom, or otherwise. He further agrees that (except where he has obtained
identical certifications from proposed subcontractors for specific time periods) he
will obtain identical certifications from proposed subcontractors prior to the
award of subcontracts exceeding $10,000 which are not exempt from the pro-
visions of the Equal Opportunity clause; that he will retain such certifications
in his files; and that he will forward the following notice to such proposed sub-
contractors (except where the proposed subcontractors have submitted identical
certifications for specific time periods) :

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT FOR CERTIFICATIONS OF
NONSEGREGATED FACILITIES

A Certification of Nonsegregated Facilities, as required by the May 9, 1967,
order (32 F.R. 7439, May 19, 1967) on Elimination of Segregated Facilities, by
the Secretary of Labor, must be submitted prior to the award of a subcontract
exceeding $10,000 which is not exempt from the provisions of the Equal Oppor-
tunity clause. The certification may be submitted either for each subcontract or
for all subcontracts during a period (i.e., quarterly, semiannually, or annually).
In accordance with 41 CFR 60, as amended May 19, 1967, and Executive Order

No. 11246 of September 24, 1965, as amended, this certification is applicable to
all bids, offers, contracts and subcontracts as well as agreements with applicants
who are themselves performing federally assisted contracts, which may exceed
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$10,000 and are not exempt from the provisions of the Equal Opportunity clause
of the Order.

Attest:
PLATEAU MINING CO.
RICHARD E. DAY,

Secretary.
(Signed) D. D. Turberville,
(Typed) D. D. TURBERVILLE,

President.

U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT

STIPULATION FOR LANDS UNDER JURISDICTION OF DEPARTMENT OF AGRICULTURE 1

The lands embraced in this lease or permit being under the jurisdiction of the
• Secretary of Agriculture, the lessee or permittee hereby agrees:

(1) To conduct all operations authorized by this lease or permit with due
regard for good land management, not to cut or destroy timber without first
obtaining permission from the authorized representative of the Secretary of
Agriculture, and to pay for all such timber cut or destroyed at the rates pre-
scribed by such representative; to avoid unnecessary damage to improvements,
timber, crops, or other cover; unless otherwise authorized by the Secretary of
Agriculture, not to drill any well, carry on operations, make excavations, con-
struct tunnels, drill, or otherwise disturb the surface of the lands within 200
feet of any building standing on the lands and whenever required, in writing,
by the authorized representative of the Secretary of Agriculture to fence or fill
all sump holes, ditches, and other excavations, remove or cover all debris, and
so far as reasonably possible, restore the surface of the lands to their former
condition, including the removal of structures as and if required, and when
required by such representatives to bury all pipelines below plow depth.
(2) To do all in his power to prevent and suppress forest, brush, or grass

fires on the lands and in their vicinity, and to require his employees, contrac-
tors, subcontractors, and employees of contractors or subcontractors to do like-
wise. Unless prevented by circumstances over which he has no control, the
lessee or permittee shall place his employees, contractors, subcontractors, and
employees of contractors and subcontractors employed on the lands at the dis-
posal of any authorized officer of the Department of Agriculture for the pur-
pose of fighting forest, brush, or grass fires on or originating on the lands or on
adjacent areas or caused by the negligence of the lessee or permittee or his
employees, contractors, subcontractors and employees of contractors and sub-
contractors, with the understanding that payment for such services shall be
made at rates to be determined by the authorized representative of the Secre-
tary of Agriculture, which rates shall not be less than the current rates of
pay prevailing in the vicinity for services of a similar character: Provided,
that if the lessee or permittee, his employees, contractors, subcontractors, or
employees of contractors or subcontractors, caused or could have prevented the
origin or spread of said fire or fires, no payment shall be made for services so
rendered.

• The lessee or permittee shall not burn rubbish, trash, or other inflammable
materials except with the consent of the authorized representative of the Sec-
retary of Agriculture and shall not use explosives in such a manner as to scat-
ter inflammable materials on the surface of the lands during the forest, brush,

1 This form of stipulation may be used in connection with leases and permits issued under
the Acts of February 25, 1920, as mended (SO U.S.C. 181 et seq.) ; August 7, 1947 (30
U.S.C. 351 et seq.) ; February 7, 1927, as amended (30 U.S.C. 281 et seq.) ; April 17, 1926,
as amended (30 U.S.C. 271 et seq.) ; June 28, 1944 (58 Stat. 483-485) ; September 1, 1949
(30 U.S.C. 192c) ; June 30, 1950 (16 U.S.C. 508b) ; or under the authority of any of the
Acts cited in Section 402 of the President's Reorganization Plan No. 3 of 1946 (5 U.S.C.
133y-16 Note).
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or grass fire season, except as authorized to do so or on areas approved by suchrepresentative.
The lessee or permittee shall build or construct •such fire lines or do suchclearing on the lands as the authorized representative of the Secretary of Agri-culture decides is essential for forest, brush, and grass fire prevention which isor may be necessitated by the exercise of the privileges authorized by this leaseor permit, and shall maintain such fire tools at his headquarters or at the ap-propriate location on the lands as are deemed necessary by such representative.(3) In the location, design, construction, and maintenance of all authorizedworks, buildings, plants, waterways, roads, telegraph or telephone lines, pipe-lines, reservoirs, tanks, pumping stations, or other structures or clearance, thelessee or permittee shall do all things reasonably necessary to prevent or reduceto the fullest extent scarring and erosion of the lands, pollution of the waterresources and any damage to the watershed. Where construction, operation, ormaintenance of any of the facilities on or connected with this lease or permitcauses damage to the watershed or pollution of the water resources, the lesseeor permittee agrees to repair such damage and to take such corrective meas-ures to prevent further pollution or damage to the watershed as are deemednecessary by the authorized representative of the Secretary of Agriculture.During periods of serious fire danger to forest, brush, or grags, as may bespecified by the authorized representative of the Secretary of Agriculture, thelessee or permittee shall prohibit smoking and the building of camp and lunchfires by his employees, contractors, subcontractors, and employees of contrac-tors or subcontractors within the area involved except at established camps, andshall enforce this prohibition by all means within his power: Provided, that theauthorized representative of the Secretary of Agriculture may designate safeplaces where, after the inflammable material has been cleared away, campfiresmay be built for the purpose of heating lunches and where, at the option of thelessee or permittee, smoking may be permitted.
(4) If in the opinion of the authorized representative of the Secretary ofAgriculture, the lands are valuable for watershed protection, the lessee or per-mittee shall provide for control of surface runoff and return the affected areato as productive condition as practicable.
(5) To pay the lessor or permitter or his tenant or the surface owner or histenant, as the case may be, for any and all damage to or destruction of prop-erty caused by the lessee's or permittee's operations hereunder; to save andhold the lessor or permitter or the surface owner or their tenants harmless fromall damage or claims for damage to persons or property resulting from the les-see's or permittee's operations under this lease or permit.(6) To recognize existing uses and commitments, in the fortn of Departmentof Agriculture grazing, timber cutting, and special use permits, water develop-ments, ditch, road, trail, pipeline, telephone line, and fence rights-of-way andother similar improvements, and to conduct his operations so as to interfere aslittle as povsible with the rights and privileges granted by these permits or withother existing uses.
(7) To install and maintain cattle guards to prevent the passage of livestockin any openings made in fences by the lessee or permittee or his contractors toprovide access to the lands covered by this lease or permit for automotive andother equipment.
(8) If lessee or permittee shall construct any camp on the lands, such campshall be located at a place approved by the authorized representative of theSecretary of Agriculture, and such representative shall have authority to requirethat such camp be kept in a neat and sanitary condition.(9) To comply with all federally-approved rules and regulations of the Secre-tary of Health, Education, and Welfare governing the emission of pollutantsinto the air from activities which are embraced in this lease or permit.(10) To comply with all the rules and regulations of the Secretary of Agricul-ture governing the national forests or other lands under his jurisdiction whichare embraced in this lease or permit.
(11) Unless otherwise authorized, prior to the beginning of operations toappoint and maintain at all times during the term of this lease or permit alocal agent upon whom may be served written orders or notices respectingmatters contained in this stipulation, and to inform the authorized representa-
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tive as may from time to time, be designated, provided that such designation
such agent. If a substitute agent is appointed, the lessee or permittee shall
immediately so inform the said representative.
(12) To address all matters relating to this stipulation to Forest Supervisor,

Manti-LaSal National Forest, at 350 East Main, Price, Utah, who is the author-
ized representative of the Secretary of Agriculture, or to such other representa-
tive as may from time to time, be designated, provided that such designation
shall be in writing and be delivered to the lessee or permittee or his agent

Attest:
RICECARD E. DAY, Secretary.

PLATEAU MINING Co.,
( Signed) D. D. Turberville,
(Typed) D. D. TURBERVILLE,

President.

SUPPLEMENTAL STIPULATIONS, DEPARTMENT OF AGRICULTURE

The lessee will not undertake any drilling, construction of roads or pipelines,
or any other activity which involves removal of vegetation until a plan of con-
struction and development has been approved by the Forest Service representa-
tive. Such approval may be conditioned on reasonable requirements to prevent
erosion, water pollution or damage to surface resources, and to provide for
restoration of the surface. A special-use permit shall be required for occupancy
of National Forest lands outside of the lease area.
The lessee will construct and maintain all roads to such standards as may be

required by the authorized Forest Service representative; permit the Forest
Service to use any and all roads constructed under the lease; permit free public
use of all such roads unless closure is approved by the authorized Forest Service
representative; and permit the use by other operators or purchasers of Govern-
ment-owned mineral, timber, or other resources; provided that such use shall not
materially interfere with the operations of the lessee and any such user shall
be required to perform a fair share of maintenance based on their use, or shall

pay to the lessee the cost of such fair share as may be agreed upon by the
parties concerned, subject to final determination by the agency having jurisdic-
tion over the surface if the parties disagree.
The lessee will obtain the advance approval of the authorized Forest Service

representative prior to operating motor vehicles or motorized equipment other
than passenger-carrying vehicles and pickup trucks on National Forest roads
either within or outside the lease area; repair such damages and perform such

maintenance as is made necessary by the lessee's use, as determined by the
authorized Forest Service representative; provided that performance of the

required maintenance shall not relieve the lessee from liability of damage to said
roads, including bridges and culverts, due to overloading of trucks, carelessness,

or negligence on the part of the lessee, his employees, and subcontractors and

their employees; and provided further, that use by such vehicles or equipment

specified above may be conditioned upon installation by the lessee of drainage

acceptable to the authorized Forest Service representative.
Test holes, roads, and any other areas on which the surface has been disturbed

will he filled, drained, and reseeded as directed by the Forest Supervisor.
The lessee accepts the lease with the understanding that it does not authorize

mining by other than underground methods unless approved in writing by the

Forest Supervisor. Such approval may be conditioned on stipulations for the

protection of surface values.
Attest:
RICHARD E. DAY, Secretary.

PLATEAU MINING CO.,
(Signed) D. D. Turberville,
(Typed) D. D. TURBERVILLE,

President.

1 Geological survey in consultation with the Forest Service (see Declaration of June 24,

1974).
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U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT

LAND OFFICE: UTAH; SEE. NO. 13097; BOND NO. 8063-15-98

Bond i Under Lease for Mining Coal Deposits

KNOW ALL MEN BY THESE PRESENTS, That Plateau Mining Co., a corporation of
the State of Delaware, as principal, and Federal Insurance Co. of 100 William St.,
New York, N.Y., as surety, are held and firmly bound unto the United States in
the sum of Five Thousand and no/100 dollars ($5,000.00), lawful money of the
United States, for the payment of which, well and truly to be made, we bind
ourselves, and each of us, and each of our heirs, executors, administrators, and
successors, jointly and severally, firmly by these presents.
The conditions of this obligation are such, that whereas the said principal en-

tered into a lease of the lands described therein and upon conditions therein
expressed, which lease bears the above serial number.
Now, THEREFORE, if the said principal, his heirs, executors, administrators, or

successors, shall faithfully carry out the obligations and observe the requirements
of said lease, and shall duly keep, perform, and abide by each and every term and
provision of said lease as therein stipulated and agreed, then this obligation shall
be null and void; otherwise to remain in full force and effect.

Signed on this 18 day of March 1974, in the presence of:
Attest:

RICHARD E. DAY.
MARY JANE PRADO.

PLATEAU MINING CO.,
D. D. TURBERVILLE,
President.

FEDERAL INSURANCE CO,
MARY F. NIETEas,
Attorney-in-fact.

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS, That the Federal Insurance Co., 90 JohnStreet, New York, N.Y., a New Jersey Corporation, has constituted and appointed,and does hereby constitute and appoint M. J. Fauchald, Edward F. Reid, Mary F.Nieters and Gerideane Tracey of Denver, Colo., each its true and lawful Attorney-in-Fact to execute under such designation in its name and to affix its corporateseal to and deliver for and on its behalf as surety thereon or otherwise, bonds orobligations given or executed in the course of its business, and any instrumentsamending or altering the same, and consents to the modification or alteration ofany instruments referred to in said bonds or obligations.
IN WITNESS THEREOF, the said Federal Insurance Co. has, pursuant to its By-Laws, caused these presents to be signed by its Assistant Vice President andAssistant Secretary and its corporate seal to be hereto affixed this 14th day of

June 1972.
[ SEAL] FEDERAL INSURANCE CO.,

( Signed) George McClellan
(Typed) GEORGE MCCLELLAN,

Assistant Vice-President.

( Signed) John MacGregor
( Typed ) JOHN MACGREGOR

Assistant Secretary.STATE OF NEW YORK,
County of New York, 88:
On this 14th day of June 1972, before me personally came John MacGregor, tome known and by me known to be Assistant Secretary of the Federal Insurance
1 This form of bond may be used in connection with coal, phosphate, and sodium leases,Act of February 25, 1920, as amended (30 U.S.C. 181 et seq.) ; potassium leases, Act ofFebruary 7, 1927, as amended (30 U.S.C. 281 et seq.) ; sulphur leases, Act of April 17, 1926,as amended (30 U.S.C. 271 et seq.) ; all such leases involving acquired lands, Act ofAugust 7, 1947 (30 U.S.C. 351), and asphalt leases, Act of June 28, 1944 (58 Stat. 463,483-485), by inserting the particular mineral applicable in the space provided therefor.If this bond is executed by a corporation, it must bear the corporate seal.
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Co., the Corporation described in and which executed the foregoing Power of

Attorney and the said John MacGregor being by me duly sworn, did depose and

say that he resides in the City of Short Hills, in the State of New Jersey; that he

is Assistant Secretary of the Federal Insurance Co. and knows the corporate seal

thereof; that the seal affixed to the foregoing Power of Attorney is such corporate

seal and was thereto affixed by authority of the By-Laws of said Company and

that he signed said Power of Attorney as Assistant Secretary of said Company by

like authority; that he is acquainted with George McClellan and knows him to

be Assistant Vice-President of said Company, and that the signature of said

George McClellan subscribed to said Power of Attorney is in the genuine hand-

writing of said George McClellan and was thereto subscribed by authority of said

By-Laws and in deponent"s presence.
[sEAL]
Acknowledged and sworn to before me on the date above written

MARY K. BENDICK,
Notary Public.

CITY AND COUNTY OF NEW YORK; 88:

I, the undersigned, Assistant Secretary of the FEDERAL INSURANCE
COMPANY, do hereby certify that the following is a true excerpt from the By-
Laws of the said Company as adopted by its Board of Directors on March 11,
1953 and amended May 27, 1971 and that this By-Law is in full force and effect.

"ARTICLE XVIII.

Section 2. All bonds, undertakings contracts and other instruments
other than as above for and on behalf of the Company which it is author-
ized by law or its charterto execute, may and shall be executed in the
name and on behalf of the Company either by the Chairman or the Vice
Chairman or the President or a Vice-President, jointly with the Sec-
retary or an Assistant Secretary, under their respective designations,
except that any one or more officers or attorneys-in-fact designated
in any resolution of the Board of Directors or the Executive Committee,
or in any power of attorney executed as provided for in Section 3 below,
may execute any such bond, undertaking or other obligation as pro-
vided in such resolution or power of attorney.
Section 3. All powers of attorney for and on behalf of the Company
may and shall be executed in the name and on behalf of the Company,
either by the Chairman or the Vice-Chairman or the President or a Vice-
President or an Assistant Vice-President, jointly with the Secretary or
an Assistant Secretary, under their respective designations."

And I further certify that I have compared the foregoing copy of the POWER
OF ATTORNEY with the original thereof and the same is a correct and true
copy of the whole of said original Power of Attorney and that said Power of
Attorney has not been revoked.
And I further certify that said FEDERAL INSURANCE COMPANY is duly

licensed to transact fidelity and surety business in each of the States of the
United States of America, District of Columbia, Puerto Rico, and each of the
Provinces of Canada with the exception of Prince Edward Island; and is also
duly licensed to become sole surety on bonds, undertakings, etc., permitted or
required by law.
Given under my hand and seal of said Company at New York, N.Y., this

eighteenth day of March, 1974.

Mrs. MINK. Mr. Seiberling ?
Mr. SEIBERLING. I have a couple more questions, Madam Chairman.

The committee's bill would put a ceiling of 100.000 acres on the total
amount that any company and its affiliates could lease in the future,
and I noticed that your comments, Mr. Secretary, and those of the
Denartment do not include any comment on that.
Do you have any thoughts on that?

C. ZormEraco,
Assistant Secretary..
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Mr. HORTON. We have no problems at all, Mr. Seiberling, with the
concept of that. Any figure you choose, of course, will be arbitrary,
but we are not opposing the 100,000-acre limitation.
Mr. SEIBERLING. Well, in view of the fact that a great many of the

leases are under the control of oil companies—and that in itself
is of considerable concern in the Congress and elsewhere about the
movement of oil companies into other energy resources which are
competing resources—do you think it would be feasible to provide
that no corporation or its affiliates could own more than 100,000 acres
of Federal oil, gas, coal, and other energy leases in toto, so that, if an
oil company had a large amount of Federal oil leases, that it would be
prevented from having any coal leases ?
Mr. HORTON. I think we would like to think about that. The De-

partment will be submitting proposals to the Congress on amending
the total act, and if we could, reserve our final position on your pro-
posal, or your concept, until that time. I would, though, indicate that
you might consider it a wiser course of action to have a limitation to
build upon; tons of reserves as opposed to acres of land. But I think
we
Mr. SEIBERLING. That makes a lot of sense.
Mr. HORTON [continuing]. Would have to do a lot of thinking, and

we have now to look at the total acres that could be involved in oil
and gas and other leasable minerals—coal, what not.
Mr. SEIBERLING. I might add that there is a bill now pending before

the Monopolies Subcommittee of the Judiciary Committee, which
would prohibit the ownership of such competing forms of energy—
coal, uranium, oil, and gas—by the same corporate group. So thisis not an academic question, and while my question to you does not
constitute prohibition, it certainly constitutes a limitation. I am very
interested in that. I am on the subcommittee; as a matter of fact, I
am the author of the bill, so I guess I have a proprietary interest inthe matter. But it is not something I dreamed up solely out of my
own imagination. It is a matter of widespread concern.
Mr. HORTON. Mr. Seiberling, it is my personal understanding that

oil and gas companies do not own most of the coal leases on Federal
lands.
Mr. .SEIBERLING. That is right, but they own a large chunk of them.
Mr. HORTON. We will provide you, with the chairman's concurrence,

a list of the holders of existing Federal leases.
Mrs. MINK. Without objection, that information will be inserted in

the record.
[The information referred to follows:]
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United States Department of the Interior
BUREAU OF LAND MANAGEMENT

COLORADO STATE OFFICE
ROOM 700. COLORADO STATE BANK BUILDING

1600 BROADWAY
DENVER, COLORADO 80202

March 5, 1973

TELEFAX

Memorandum

To: Director (3S0)

From: State Director, Colorado

Subject: Message 7o. 73-5, Coal Lease Statistics

The attached tabulation consisting of' 13 pages lists information
concerning coal leases in the State of Colorado, as Tcalows:

Total Pat. Surface
Number Tyne Acreage Acreage

55 Competitive . /4/4,1107.80 20,587.81
57 Preference-Right 77,670.311 3/4,028.70-ID . 122,07871T 54,606.51

,

The second column in the tabulation indicates the eleven leases
which are in producing status,

c-
In duplicate

Attachment

IN REPLY REFER :0

5-9145 -

3500
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Mrs. MINK. There being no further questions, Mr. Secretary, we
thank you very much for your participation and cooperation with the
hearings this morning.
Mr. HORTON. Thank you, Madam Chairman.
Mrs. MINK. Our next witness—representatives of the National Rural

Electric Cooperative Association, American Public Power Association,
and Western Fuels Association.
The Chair is pleased to welcome David B. Graham coporate counsel,

National Rural Electric Cooperative Association Becky Bogard, leg-
islative representative, American Public Power Association Ken
Holum, general manager, Western Fuels Association, Inc.
We have the prepared statements of all three witnesses. Without

objection, they will be inserted in the record at this point as though
given and the panel may proceed in any order or manner that you
have arranged.
[The prepared statements of David B. Graham, Becky Bogard and

Kenneth Holum follow:]

STATEMENT OF THE NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Madam Chairman, Members of the Sub-committee, my name is David B. Graham.
I am the Corporate Counsel of the National Rural Electric Cooperative Associa-
tion. NRECA is the national service organization of approximately 1,000 non-
profit rural electric cooperatives which provide central station electricity to
almost 25 million consumers throughout 46 states.
We appreciate the Sub-committee providing an opportunity for smaller entities

such as cooperatives, municipals and companies associated therewith to express
their views on proposed legislation regarding Federal coal land leasing.

BACKGROUND—NEED FOR LEGISLATION

Obviously, the Sub-committee is familiar with the numerous problems that
have plagued the Federal coal leasing program in the past or reform legislation
such as Mrs. Mink introduced as H.R. 3265 would never have been offered. Un-
fortunately, every member of Congress is not as acutely aware of these problems
as the members of this Sub-committee, and therefore I wish to briefly note a
number of facts that emphasize the need for and importance of reform legislation
in this area.

(a) Production of Coal
According to the Council on Economic Priorities' (CEP) report entitled "Leased

and Lost—A Study of Public and Indian Coal Leasing in the West," as of January
1974, the Department of Interior was administering 474 public and Indian coal
leases covering 680,854 acres under which lie an estimated 15 billion tons of
coal. Only 52 of the 474 leases are now producing coal, 89% of all the leases
being inactive. No coal has ever been produced from 327 of these leases. Consider-
ing that the American public and Indian tribes own 80% of the western coal,
which represents 57% or 850 billion tons of the nation's recoverable reserves of
1.5 trillion tons, it is important to note that during the 54 years of the leasing
program, only 1% of the nation's coal production has come from leased land.
This situation cannot be allowed to continue in light of our rapidly deteriorating
energy supply situation.

(b) Concentration of Holdings
The concentration of lease holdings which has been allowed under the present

leasing system is astounding. Although there are 144 leaseholders of the public
and Indian coal lands, 70% or 658,538 acres are held by only 15 leasehold-
ers. CEP reports that five of the top 15 have never operated a mine on any of
their leases. There can be little doubt that concentration of energy resources in
the hands of a few companies is inimical to the best interests of the general
public. The fact that past Secretaries of the Interior allowed this situation to
develop by failing to formulate policies that would have inhibited, if not pre-
vented, this result must be alleviated through legislation on the order of what we
are considering today.
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(e) Leasing Terms

The cash bonus bidding system has proved to be a complete failure in stimulat-

ing competitive leasing. As CEP found:
Competitive lease sales have been anything but competitive . . . of 242 lease

offerings, 25, or 10% drew no formal bidders, and the lease was awarded

to the original applicant for the sale. In 24 of these instances, the lease was

awarded without the payment of a cash bonus. It is highly unlikely that a pay-

ment of zero dollars equaled the USGS' minimum appraised value of the 15,060

acres of land covered by those 24 leases. . . . In a startling 59% of the com-

petitive lease sales, 144 out of 242 . . . only one bidder appeared, certainly not

enough to create a competitive climate. The average bid for these leases was a

mere $3.31 an acre.
Both the CEP Study and a draft study being prepared for the National Science

Foundation entitled "Legal and Economic Considerations in Federal Coal Leas-

ing" point out the failures of preference right leasing to stimulate production.

While 45% of the land under lease, 307,528 acres has been leased by the

prospecting permit with preference right method, only six of the leases which are

currently producing coal, or just 11% of active leases, were obtained by this

method.
It would be pointless to continue to enumerate the failures in the present leas-

ing system beyond merely mentioning them because the Sub-committee is un-

doubtedly aware of the multitude of problems associated with the present leas-

ing program and hopefully will be able to correct many of these deficiencies with

H.R. 3265. Suffice it to say that:
The rental provision has failed to generate appreciable revenue or to serve

as an incentive to produce coal because the rent has been so low (250 to $1 per

acre in the vast majority of leases) that it encourages leaseholders to hold land

for speculation rather than to mine it.
According to the Mineral Leasing Act, leases can only be held "upon condition

of diligent development and continued operation of the mine." Because of the

failure of the Interior Department to implement the "diligent development" and

"continuous operation" provisions of the law until an attempt was made to

define the terms in December. The provisions have been "dead letters." Rather

the Department of the Interior has incorporated provisions into the lease which

waive the production requirement in favor of payment of one year's advance rent.

ADVANTAGES OF H.R. 3265 OVER MINERAL LEASING ACT

Although we see several areas where we believe H.R. 3265 can be strengthened,
we are happy to note the following areas where it would offer improvements
over existing law:
(a) The term of a coal lease would be reduced from 20 years to 10 years

and for so long thereafter as coal is produced annually in "paying quantities"
from that lease. Leases would be terminated if not producing in paying quanti-
ties at the end of the primary 10-year term. This provision would greatly reduce
the possibilities of situations like the one which presently exists, (i.e., 321 of
the outstanding 474 leases have never produced a single ton of coal) from de-
veloping in the future.
(b) Generally, the royalty paid on coal produced would be "not less than 10

percentum on the sale price," and royalties along with other lease terms would
be subject to readjustment at the end of the primary term of ten years and
at the end of each five-year period thereafter if the lease is extended. This
would eliminate the udicruous situation which now exists—the average royalty
being paid on most producing leases is 150 a ton—from being perpetuated. (It
should be noted in defense of the Department of Interior that a new method of
determining royalty has been established by the Department. There has been no
opportunity to date, however, to utilize the new procedure because of the leasing
moratorium).
(e) "Diligent development" and "continued operation" would be more clearly

defined and narrowly restricted with regard to conditions under which the Secre-
tary could, in the public interest, provide for payment in advance of a minimum
royalty in lieu of continuous production. This is an absolutely essential ingredient
to any legislative reform of coal leasing because of the failure of the Interior
Department to define (until December 1974) and enforce these provisions over
the 54 year history of the program.
(d) The establishment of a national limitation on the number of acres of coal

leases or permits that a person, corporation, or any subsidiary or a affiliate may
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"take, hold, or control" is an excellent proposal considering the steadily deterio-

rating situation which exists in the field of energy competition. As noted by CEP,

although there are 144 leaseholders, 70% of the lands under lease—or 659,000

acres—is in the hands of only 15 leaseholders. Ninety-three percent of the leases

held by these 15 leaseholders are not producing coal. Concentration of leases in

the hands of such a small number of leaseholders who generally fail to develop

the leases should not be permitted to continue.
(e) The proposed deferred bonus payment plan for 50% of the total acreage

offered for lease by the Secretary is preferable to the existing situation because it

should help create greater competition in coal leasing by improving the oppor-

tunity for smaller entities such as cooperatives to participate in the develop-

ment of Federal coal lands. There are other leasing approaches, however, which,

in the opinion of many, might prove superior to this technique in both increasing

competition and increasing coal production. I will suggest some alternative leas-

ing proposals in addition to making other recommendations for improvements

in H.R. 3265 at this time.

RECOMMENDATIONS FOR CHANGES AND ADDITIONS TO H.R. 3265

Before discussing the specific areas where we wish to offer recommendations,

I wish to note that all three parties represented here today made contributions

toward a suggested revision of H.R. 3265 which we have provided to the Chair-

man (see attachment). Although there are other areas where the Federal coal

leasing program can be improved, some of which I will discuss, let me first men-

tion the areas where we suggested specific amendments to H.R. 3265.

(a) Alternatives to Cash Bonus Bidding

Initially, we wish to strongly recommend that the Subcommittee delete the

proposed prohibition on royalty bidding included in Section 2(a) (1), lines 17

and 18, because we believe royalty bidding would provide smaller firms with an

opportunity to develop coal leases which large front end bonuses effectively
preclude.
We believe the need for new leasing approaches has been amply demonstrated

by the failures of the present system noted at the beginning of our testimony.
We would, therefore, suggest that Congress provide greater guidance and en-
couragement to the Department of the Interior to experiment with innovative
leasing approaches rather than remain wedded to the traditional cash bonus
bidding procedure utilized up to this time. To some extent, the Department has
seen fit to diverge from the past leasing practices with oil exploration in the
Outer Continental Shelf. There is no reason for not doing the same in the
Federal coal leasing program.
It should be borne in mind that although the Mineral Leasing Act only spe-

cifically addresses competitive bid leases and preference right leases, 30 U.S.C.
Sec. 201 refers to leasing "by such other methods as he the Secretary may by
general regulations adopt."
We wish to suggest that the Sub-committee carefully examine such alterna-

tive leasing approaches as profit sharing, coal pledges, rental payments and
royalty payments. There is much to be said for the conclusion reached in the
NSF study, "Legal and Economic Considerations in Federal Coal Leasing" that
"leasing regimes which transfer risk to the public sector [i.e., private and social
objectives diverge when risk is a factor since private firms discount future
revenues at a higher rate than society as a whole] and/or minimize the depend-
ence on financial markets would be most desirable" [i.e., because of greater risk
to lending institutions, small establishments are charged higher interest rates
for a given project and thus placed at a competitive disadvantage which encour-
ages oligopolistic industrial structures]. The report goes on to emphasize that
in order to transfer the risk to the public sector, leasing regimes that impose
a conditional or contingent payment character must be considered. "Royalties,
resource pledges, profit shares, and rental agreements with escape clauses are
all forms of conditional payments. Similarly, lump-sum bidding procedures do
not fall into this category."
NRECA is particularily impressed by a combination percentage royalty/lump-

sum bonus payment approach. Such a bidding procedure would offer the ad-
vantage of being potentially able to share risk between the private firm and the
public sector to any degree. As the NSF study referred to above points out,
"This approach has the advantage that the higher the royalty payment is set,
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the higher on average will be the returns to the Treasury since the government

is bearing greater risk, and the lower will be the amount of lump-sum bid, which

will reduce the financial benefits of firm size. On average, one would expect

that the most efficient firm would obtain the lease." Although as the study goes

on to note, "a royalty payment is like a tax, and thus the effect will be to reduce

the level of production from a given coal field," we believe this disadvantage can

be offset by: (1) changing from a fixed percentage royalty to a sliding scale

percentage royalty at a point where reserves become marginal, and (2) utilizing

diligent production requirements to minimize such behavior by the lessee. The
study points out that since the Mineral Leasing Act requires royalties to be
fixed prior to the offering of the lease, clarifying provisions in a proposed bill
such as H.R. 3265 may be necessary in order that a minimum such royalty can
be set and the bidding can occur on a "surplus royalty" basis. Let me close on
this particular subject by mentioning that I have supplied the Sub-committee
staff with the NSF study to which I have referred. Chapter 5 contains an excel-
lent discussion of this subject.

(b) Development of Existing Leases
In addition to alternatives to cash bonus bidding, we consider measures to en-

courage development of existing leases to be some of the most important that
Congress could enact. We have included in the attached proposed bill a Sec. 2(b)
which we believe would effectively stimulate production from these leases by
prohibiting companies now holding economically developable leases from obtain-
ing additional leases unless they could establish that they would develop their
existing leases within five years, or within a longer period of time in a limited
number of situations.
The importance of such a provision should not be underestimated because ex

post facto legislation designed to solve the problems created by the absence of
diligent development and continuous operation terms in existing leases would
undoubtedly create legal problems. Furthermore, such a provision circumvents
the requirement that the Bureau of Land Management take a cancellation case
for non-compliance with existing lease terms to a U.S. District Court.
The Subcommittee is undoubtedly aware that the Department of Interior is

currently utilizing a similar approach in its interim leasing program. During
this period, only bidders who can satisfy "need criteria" qualify for Federal coal
leases. Obviously, such criteria should eliminate prospective lessees who merely
wish to enhance their inventories of underutilized or non-developed Federal
coal reserves.

(c) Monopolization and Anti-competitive Practices

Under the existing 'Act (30 U.S.C. §§ 184(k) and 187), leaseholders are pro-
hibited from monopolization of coal resources and anti-competitive practices and,
theoretically at least, are required to sell coal produced to the public at reason-
able prices. Our suggested addition would prohibit producers of Federal coal
who are in violation of existing admonitions in the Act from receiving new
leases.

(d) Congressional Declaration of Policy
We would suggest that a Congressional declaration of policy be added to H.R.

3265 in order to: (1) encourage exploration for and the production of Federal
coal deposits; (2) promote competition; (3) encourage coal development in a
manner compatible, so far as is practicable, with the use of the land for other
purposes, and (4) encourage the maximum recovery of Federal coal deposits
while providing the public with a fair return (see attached proposed bill).
At this point, I wish to offer recommendations beyond those contained in the

attached proposed revision of H.R. 3265.

(a) Diligent Development and Continuous Operation
In Section 7(c) we proposed additional language requiring Secretarial review

of newly issued leases after three years to insure progress toward development
of the resources. If progress is not being made as determined by the Secretary,
the lease would be terminated. Such a provision in addition to others should be
included within H.R. 3265 in order to give meaning to the terms "diligent devel-
opment" and "continuous operation". We realize that the Secretary recently
issued a proposed regulation to give meaning to the terms, but we do not believe
his proposal will solve the problem.
The definition of what constitutes "diligent development" and "continuous

operation" may be less of a problem than insuring that at some point in time
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steps and/or progress is continually achieved toward actual commercial produc-
tion of coal. Perhaps the best method to insure that all of the matters referenced
in the proposed refinition assigned by the Department to these terms are not
merely utilized for dilatory purposes would be for Congress to include a require-
ment for something on the order of a "compliance schedule" such as EPA re-
quires with state implementation plans. We appreciate the desire of the Depart-
ment to maintain maximum discretion for the Secretary in deciding whether the
conditions satisfying "diligent development" and "continuous operation" have
been met. We are concerned, however, that continuing to place such enormous
discretion in the hands of the Mining Supervisor may not result in the expedi-
tious development and production of coal that is vitally needed at this time.
unless such discretion is clearly channelled toward assuring prompt production
and marketing of coal. We believe something on the order of a compliance sched-ule should be prepared by the lessee, and that the Mining Supervisor shouldoversee the lessee's implementation of the schedule or plan. With such a tool, theDepartment would be better able to determine under what conditions and atwhat point in time a lease should be forfeited.
For an excellent and surprisingly candid discussion of such things as the atti-tudes within the Department on "diligent development" and "continuous opera-tion", the responsibilities of the Mining Supervisor, fair market value and theentire policy issue of the Federal onshore leasing program, I suggest that youexamine the National Aeronautics and Space Administration report entitled"Onshore Lease Management Program Study For the U.S. Geological Survey"of December 1974. A similar study was made on the offshore leasing program byNASA and proved so helpful that they were requested to conduct a study of theonshore leasing program.

( b) Renewed Federal Leasing
We wish to suggest that once legislation on the order of H.R. 3265 is enactedby Congress, the Department should renew Federal coal land leasing. Our pri-mary reason for making this recommendation is that we believe that renewedleasing could drive down the cost of coal. Although the current impact of re-newed leasing will probably be small, as the percentage of coal production fromFederal land increases, the effect on the market price will become proportion-ately larger. The NSF study referred to earlier notes:
A socially optimal leasing policy must take considerable care not to lease tooslowly (due to monopolistic tendencies). The too slow leasing of coal lands willresult in higher prices for coal, and hence an inappropriate substitution towardsalternative energy sources.
The speculative holding of Federal coal leases, whether excessive or not, wasdue to the character of the leasing system, and not directly related to the amountof leasing. Specifically, under a competitive leasing scheme with a policy of risksharing between firms and government, this feature of the leasing program willbe reduced substantially.

(c) Antitrust Review
We would suggest that a provision be included in the bill providing for man-datory antitrust review similar to that contained in Section 105(c) of the AtomicEnergy Act. NRECA believes that in order to insure that competition will bemaintained, such a review is necessary before granting new coal leases to energycompanies. [ See attached copy of Sec. 105(c) ]
(d) Preference Clauses for Electric Utility Industry
Considering the fact that competitive bidding has failed to stimulate pricecompetition in the field of mineral leasing to date, and considering that electricutilities' rates are escalating rapidly largely because of excessive fuel costs(utilities burn approximately 67% of the coal mined in this country), someconsideration should be given to Federal coal land preference clauses tor themembers of the electric utility industry (cooperatives, municipals and investorowned utilities) not already owning significant coal reserves or affiliated withcompanies that do. There is precedent for this suggestion in the use of suchclauses by cooperatives, state and local agencies in obtaining electricity fromFederal hydroelectric projects. If Congress saw fit to authorize such a preferenceclause, perhaps a specified number of acres in the total to be offered in a leasesale could be set aside by the Department for the electric utility industry.We believe that our suggestions, if incorporated within the bill, could greatlyfacilitate the mining of coal on Federal leases in a more competitive atmosphere.
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This bill could thus provide a vital initial step toward developing this nation's
vast coal reserves and alleviating the energy problem facing the country. If a
viable competitive energy market could be revived, the energy costs reflected
through electricity rates, for example, could perhaps at least be stabilized, if not
decreased to a degree.
We appreciate this opportunity to express our views on this subject and we

hope you find them useful.

AN ACT To amend the Mineral Leasing Act of 1920, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "Federal
Coal Leasing Amendments Act of 1975".
SEC. 1. It is hereby declared to be the policy of Congress:
(a) to foster, promote, and encourage the exploration for and the production

of coal deposits in the leasable lands of the United States so as to insure the
orderly and expeditious development of those deposits to help meet the energy
needs of the United States in a manner consistent with the National Environ-
mental Policy Act of 1969, the Federal Water Pollution Control Act (33 U.S.C.
1151-1175), the Clean Air Act (42 U.S.C. 1857), surface reclamation laws passed
by the Congress of the United States, and other Acts of Congress dealing with
the quality of the environment;
(b) to promote competition in the exploration for and the production of coal

deposits in the leasable lands of the United States and to discourage and prohibit
the monopolization of those deposits;
(c) to encourage the active development of the coal deposits in the leasable

lands of the United States in a manner compatible, so far as is practicable, with
the use of the same land for other purposes;
(d) to encourage the maximum ultimate recovery of the coal deposits in the

leasable lands of the United States in a manner that will provide the public
a fair return on the disposition of its coal resources while at the same time
providing ready access to coal resources for those with a capability of develop-
ing coal resources on an economical basis.

SEC. 2. The first sentence of subsection 2(a) of the Act of February 25, 1920
(41 Stat. 438) as amended (30 U.S.C. 201 (a) ) is hereby amended to read as
follows:

SEC. 2. (a) (1) The Secretary of the Interior is authorized to divide any of
the coal lands or the deposits of coal classified and unclassified, owned by the
United States, into leasing tracts of forty acres each, or multiples thereof, and in
such form as, in his opinion, will permit the most economical mining of the coal
in such tracts, and thereafter he shall, in his discretion, upon the request of any
qualified applicant or on his own motion, from time to time, offer such lands or
deposits of coal for leasing, and shall award leases thereon by competitive bidding
(with sealed bids) on a bonus bidding system or on a royalty bid basis. Such
leases shall be for ten years and shall continue thereafter so long as coal is pro-
duced in paying quantities. For those lands offered for lease by the Secretary
under a system of deferred bonus payment, one-tenth of the accepted bonus bid
shall be payable upon acceptance of the bid, and one-tenth payable on each anni-
versary date of the lease. Upon default or cancellation of any coal lease by
the lessee, any unpaid remainder of the bonus bid shall be immediately payable to
the United ,States.

SEC. 2(b). No person, association, corporation, or any subsidiary, affiliate,
or persons controlled by or under common control with such person, association,
or corporation shall take, hold, own, or control any lease issued by the Secretary
under the terms of this Act, nor shall the Secretary issue a lease or leases to
any such person, association or corporation, where any such entity already holds
an economically developable lease or leases issued by the United States to coal
deposits and the entity is not producing coal from such deposits in substantial
quantities or where the entity does not establish, to the satisfaction of the Secre-
tary, that reasonable, but not speculative, assurances exist that coal will be pro-
duced in substantial quantities from such deposits within the following five
years, or such longer period of time set by the Secretary for good cause shown.

,SEC. 2(c). No person, association, corporation, or any subsidiary, affiliate,
or persons controlled by or under common control with such person, associa-
tion, or corporation shall take, hold, own, or control any lease issued by the
Secretary under the terms of this Act, nor shall the Secretary issue a lease
or leases to any such person, association or corporation, where any such entity

•
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already holds a lease or leases issued by the United States to coal deposits and
is producing coal therefrom where the Secretary finds, after inquiry and after
consultation with the Attorney General of the United States, that any such
entity is engaging in activities in violation of 30 U.S.C. § 184(k) or 30 U.S.C.
§ 187.

SEC. 3. The last sentence of subsection 2(a) of the Act of February 25, 1920
(41 Stat. 438) as amended (30 U.S.C. 201(a) ) is hereby amended to read as
follows:
(2) (A) No lease sale shall be held unless the lands containing the coal deposits

have been included in a comprehensive land use plan prepared by the Secretary
or in the case of lands within the National Forest System, the Secretary of
Agriculture, and such sale is consistent with such plan. In preparing such land
use plans the Secretary or in the case of lands within the National Forest Sys-
tem, the Secretary of Agriculture, shall consult with State and local governments
and the general public and shall provide opportunity for a public hearing on
proposed plans prior to their adoption, if requested by any person having an
interest which is or may be adversely affected by the adoption of such plans, and
shall obtain the written concurrence of the Administrator of the Environmental
Protection Agency with respect to those aspects of the plan relating to air or
water quality standards promulgated under the Federal Water Pollution Control
Act (33 U.S.C. 1151-1175) or the Clean Air Act (42 U.S.C. 1857).
(B) Each land use plan prepared by the Secretary or in the case of lands

within the National Forest System, the Secretary of Agriculture, pursuant to
paragraph (A) shall include an assessment of the amount of coal deposits in
such land, identifying the amount of such coal which is recoverable by deep
mining operations and the amount of such coal which is recoverable by surface
mining operations. Such plan shall also include an evaluation and comparison
of the effects of each such method of coal mining on the recovery of the coal by
other methods on the land subject to such plan. In preparing the plan the Secre-
tary shall consider effects which mining of the proposed lease might have on a
community or area, including, but not limited to, impacts on the environment,
on agricultural and other economic activities, and on public services. Adequate
public hearings in the area shall be held by the Secretary prior to approval of
the lease.
(3) No competitive lease of coal shall be approved or issued until after the

notice of the proposed offering for lease has been given once a week for three
consecutive weeks in a newspaper of general circulation in the county in which
the lands are situated in accordance with regulations prescribed by the Secretary.
(4) The preparation of a land use plan under this Section shall be an integral

part of the environmental review process required by Section 102 of the National
Environmental Policy Act of 1969 for the issuance of coal leases under Section
2(a) of this Act.
(5) No coal lease shall be approved or issued after the date of enactment of

this Act without satisfactory assurances that all applicable provisions of the
Surface Mining Control and Reclamation Act of 1974 have been complied with.
SEC. 4. Subject to valid existing rights, section 2(b) of the Act of February 25,

1920, is amended to read as follows:
(b) (1) The Secretary may, under such regulations as he may prescribe, issue

to any person an exploration license. No person may conduct coal exploration
for commercial purposes for any coal on lands subject to this Act without such
sn exploration license. Each exploration license shall be for a term of two
years and shall be subject to a reasonable fee. A separate exploration license
will be required for exploration in each State. Each exploration license shall
contain such reasonable conditions as the Secretary May require, including con-
ditions to insure the protection of the environment, and shall be subject to all ap-
ilicable Federal, State, and local laws and regulations. Upon violation of any
Filch conditions or laws the Secretary may revoke the exploration license. An
exploration license shall confer no right to a lease under this Act.
(2) A licensee may not remove any coal for sale but may remove a reasonable
mount of coal from the lands subject to this Act included under his license

for analysis and study. A licensee must comply with any rules and regulations of
the Federal agency having jurisdiction over the surface of the lands subject to
this Act.
(3) An applicant for an exploration license shall submit to the Secretary an

exploration plan. The exploration plan will set forth, in the degree of detail
established in regulations issued by the Secretary, specific work to be performed,

4

4



135

olt

the manner in which it will be performed and compliance with environmental,
health and safety standards of all Federal, State, and local laws and regula-
tions. As promptly as possible after submittal of the plan, the Secretary shall
approve or -disapprove the plan or require that it be modified. 'No exploration
license shall be issued prior to approval of the exploration plan by the Secre-
tary.
(4) The licensee shall furnish to the Secretary copies of all data (including,

but not limited to, geological, geophysical, and core drilling analysis) obtained
during such exploration. The Secretary shall maintain the confidentiality of all
data so obtained until after the areas involved have been leased or until such
time as he determines that making the data available to the public would not
damage the competitive position of the licensee, whichever comes first.
(5) Any person who willfully conducts coal exploration for commercial pur-

poses on lands subject to this Act without an exploration license issued hereunder
shall be subject to a fine of not more than $1,000 for each day of violation. All

data collected bs said person on any Federal lands as a result of such violation
shall be made immediately available to the Secretary, who shall make the data
available to the public as soon as it is practicable. '
SEC. 5. Section 7 of this Act of February 25, 1920 (41 Stat. 439; 30 U.S.C. 207),

is hereby amended to read as follows:
SEC. 7. (a) (1) A coal lease"shall be for a terra of ten years and for so long

therefafter as coal is produced annually in paying quantities from that lease. Any

lease which is not producing in paying quantities at the end of the primary ten-

year term shall be terthinated. A lease shall require payment of a royalty in such

amount as the Secretary shall determine of not less than 10 per centum of the

sale price as defined by regulation of the products produced except the Secretary

may determine a lesser amount in the case of coal recovered by deep mining
operations. The lease shall include such other terms and conditions as the Secre-

tary, shall determine. Such royalties and other terms and conditions of the lease

will be subjeet to readjustment at the end of its primary term of ten years and

at the end of each five-year, period thereafter if the lease is extended.
(2) For the purposes of this subsection the term "paying quantities" means

that quantity of coal which would pay a profit to the lessee if we operated the
mine and marketed the coal.
( b) Leases shall be subject to the conditions of diligent development and con-

tinued operation of the mine or mines. With respect to all new leases and existing

leases in effect at the time of the enactment of this Act, the condition of diligent
development and continued operation cannot be satisfied by advance royalties in

lieu thereof: Provided however, That where production is prevented by strikes,
elements, or casualties not attributable to the lessee, the Secretary may, if in his
judgment the public interest will be served thereby, provide for payment in ad-
vance of a minimum royalty in lieu of continuous production; provided further,
that the Secretary may permit suspension of operation under any such lease for a
period not to exceed six months at any one time, when he finds, pursuant to gen-
eral regulations prescribed by the Secretary, adopted after the proposed, rule-
making procedure specified in the Administrative Procedure Act, 5 U.S.C. 553, that

, market conditions are such that the lease cannot be operated except at a probable
loss.
(c) No later than three years following the issuance of any lease pursuant

Section 2(a) (1), the Secretary shall review development progress under each
and every lease issued. If the Secretary finds, pursuant to general regulations
prescribed by the Secretary adopted after the proposed rulemaking procedure spe-
cified in the Administrative Procedure Act, 5 U.S.C. 553, that no reasonable, and
not speculative, assurances exists that coal 1011 be produced in paying quantities
from the lease under review within the remaining years of the primary term,
the lease shall be deemed terminated.

SEC. 6. Section 35 of the Act of February 25, 1920 (41 Stat. 450), as amended
(30 U.S.C. 191), is further amended by striking the period at the end of the
proviso and inserting in lieu thereof the language as follows: ": And provided
further, That all moneys paid to any State -from sales, bonuses, royalties, and
rentals of coal deposits and oil shale in public lands may be used by such State
and its subdivisiOns for planning, construction and maintenance of public facili-
ties, and provision of public services, as the legislature of the State may direct,
giving priority to those subdivisions of the State socially or economically impacted
by the development of the resource involved.

SEC. 7. The Director of the Office of Technology Assessment is authorized and
directed to conduct a complete study of coal leases entered into by the United
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States under section 2 of the Act of February 25, 1920. Such study shall include
an analysis of all mining activities, present and potential value of said coal
leases, receipts of the Federal Government from said leases and recommendations
as to the feasibility of the use of deep mining technology in said leased area. The
Director shall submit the results of his study to the Congress within one year
after the date of enactment of this Act.

SEC. 8. Section 27(a) (1) of the Act of February 25, 1920 (30 U.S.C. 184
(a) (1) ), is amended as follows:

SEC. 27. (a) (1) No person, association, corporation, or any subsidiary, affili-
ate, or persons controlled by or under common control with such person, associa-
tion, or corporation shall take, hold, own, or control at one time, whether acquired
directly from the Secretary under this Act or otherwise, coal leases or permits on
an aggregate of more than forty-six thousand and eighty acres in any one State,
but in no case greater than an aggregate of one hundred thousand acres in the
United States: Provided, That any person, association, or corporation currently
holding, owning, or controlling more than an aggregate of one hundred thousand
acres in the United States on the date of enactment of this Act shall not be
required on account of this subsection to relinquish said leases or permits: Pro-
vided, however, That in no case shall such person, association, or corporation be
permitted to take, hold, own, or control any further Federal coal leases or permits
until such time as their holdings, ownership, or control of Federal leases or
permits has been reduced below an aggregate of one hundred thousand acres
within the United States.
"c. The Commission is authorized to issue licenses to persons applying therefor

for utilization and production facilities useful in the conduct of research and
development activities of the types specified in section 31 and which are not
facliitles of the type specified in subsection 101.b. The Commission is directed to
impose only such minimum amount of regulation of the license as the Commis-
sion finds will permit the Commission to fulfill its obligations under this Act to
promote the common defense and security and to protect the health and safety
of the public and will permit the conduct of widespread and diverse research
and development.
"d. No license under this section may be given to any person for activities

which are not under or within the jurisdiction of the United States, except for
the export of production or utilization facilities under terms of an agreement for
cooperation arranged pursuant to section 123 or except under the provisions of
section 109. No license may be issued to any corporation or other entity if the
Commission knows or has reason to believe it is owned, controlled, or dominated
by an alien, a foreign corporation, or a foreign government. In any event, no
license may be issued to any person within the United States if, in the opinion
of the Commission, the issuance of a license to such person would be inimical to
the common defense and security or to the health and safety of the public.
"Sac. 105. ANTITRUST PROVISIONS—
"a. Nothing contained in this Act shall relieve any person from the operation

of the following Acts, as amended, 'An Act to protect trade and commerce against
unlawful restraints and monopolies' approved July second, eighteen hundred and
ninety; sections seventy-three to seventy-seven inclusive, of an Act entitled 'An
Act to reduce taxation, to provide revenue for the Government, and for other
purposes' approved August twenty-seven, eighteen hundred and ninety-four; 'An
Act to supplement existing laws against unlawful restraints and monopolies, and
for other purposes' approved October fifteen, nineteen hundred and fourteen; and
'An Act to create a Federal Trade Commission, to define its powers and duties,
and for other purposes' approved September twenty-six, nineteen hundred and
fourteen. In the event a licensee is found by a court of competent jurisdiction,
either in an original action in that court or in a proceeding to enforce or review
the findings or orders of any Government agency having jurisdiction under the
laws cited above, to have violated any of the provisions of such laws in the
conduct of a licensed activity. the Commission may suspend, revoke, or take such
other action as it may deem necessary with respect to any license issued by the
Commission under the provisions of this Act.
"b. The Commission shall report promptly to the Attorney General any infor-

mation it may have with respect to any utilization or special nuclear material or
atomic energy which appears to violate or to tend toward the violation of any
of the foregoing Acts, or to restrict free competition in private enterprise.

"c. (1) The Commission shall promptly transmit to the Attorney General a
copy of any license application provided for in paragraph (2) of this subsection,
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and a copy of any written request provided for in paragraph (3) of this sub-
section; and the Attorney General shall, within a reasonable time, but in no event
to exceed 180 days after receiving a copy of such application or written request,
render such advice to the Comonission as he determines to be appropriate in
regard to the finding to be made by the Commission pursuant to paragraph (5)
of this subsection. Such advice shall include an explanatory statement as to the
reasons or basis therefor.
"(2) Paragraph (1) of this subsection shall apply to an application for a

license to construct or operate a utilization or production facility under section
103: Prov:ded, however, That paragraph (1) shall not apply to an application
for a license to operate a utilization or production facility for which a con-
struction permit was issued under section 103 unless the Commission determines
such review is advisable on the ground that significant changes in the licensee's
activities or proposed activities have occurred subsequent to the previous review
by the Attorney General and the Commission under this subsection in connection
with the construction permit for the facility.
"(3) With respect to any Commission permit for the construction of a utiliza-

tion or production facility issued pursuant to subsection 104 b. prior to the
enactment into law of this subsection, any person who intervened or who sought
by timely written notice to the Commission to intervene in the construction permit
proceeding for the facility to obtain a determination of antitrust considerations
or to advance a jurisdiction basis for such determination shall have the right,
upon a written request to the Commission to obtain an antitrust review under
this section of the application for an operating license. Such written request shall
be made within 25 days after the date of initial Commission publication in the
Federal Register of notice of the filing of an application for an operating license
for the facility or the date of enactment into law of this subsection, whichever
is later.
"(4) Upon the request of the Attorney General, the Commission shall furnish

or cause to be furnished such information as the Attorney General determines to
be appropriate for the advice called for in paragraph (1) of this subsection.
"(5) Promptly upon receipt of the Attorney General's advice, the Commission

shall publish the advice in the Federal Register. Where the Attorney General
advises that there may be adverse antitrust aspects and recommends that there
be a hearing, the Attorney General or his designee may participate as a party
in the proceedings thereafter held by the Commission on such licensing matter in
connection with the subject matter of his advice. The Commission shall give
due consideration to the advice received from the Attorney General and to
such evidence as may be provided during the proceedings in connection with
such subject matter, and shall make a finding as to whether the activities under
the license would create or maintain a situation inconsistent with the antitrust
laws as specified in subsection 105a.
"(0) In the event the Commission's finding under paragraph (5) is in the

affimative, the Commission shall also consider, in determining whether the license
should be issued or continued, such other factors, including the need for power
in the affected area, as the Commission in its judgment deems necessary to protect
the public interest. On the basis of its findings, the Commission shall have the
authority to issue or continue a license as applied for, to refuse to issue a license,
to rescind a license or amend it, and to issue a license with such conditions as
it deems appropriate.
"(7) The Commission, with the approval of the Attorney General, may except

from any of the requirements of this subsection such classes or types of licesnes
as the Commission may determine would not significantly affect the applicant's
activities under the antitrust laws as specified in subsection 105a.
"(8) With respect to any application for a construction permit on file at the

time of enactment into law of this subsection, which permit would be for issuance
under section 103, and with respect to any application for an operating license
in connection with which a written request for an antitrust review is made as
provided for in paragraph (3), the Commission, after consultation with the At-
torney General, may, upon determination that such action is necessary in thepublic interest to avoid unnecessary delay, establish by rule or order periods for
Commission notification and receint of advice differing from those set forth above
and may issue a construction permit or operating license in advance of considera-tion of and findings with respect to the matters covered in this subsection:Provided, That any construction permit or operating license so issued shall
contain such conditions as the Commission deems appropriate.
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STATEMENT OF BECKY BOGARD, LEGISLATIVE REPRESENTATIVE, AMERICAN PUBLIC
POWER ASSOCIATION

My name is Becky Bogard. I am the Legislative Representative of the Ameri-
can Public Power Association. APPA is a national service organization repre-
senting more than 1,400 local publicly owned electric utilities in 48 states, Guam,
the Virgin Islands, and Puerto Rico. I appreciate the opportunity to appear be-
fore your committee to discuss proposals for amending the coal leasing laws.
In October, 1974, over 44 percent of the nation's electricity was generated by

burning coal. Although much of this coal is from the East, where there are no
Federal coal leases, an increasing amount is coming from the West where there
are large amounts of Federally owned coal—approximately 50 percent of total
national reserves—and a large number of existing leases. Demand for Western
coal will continue to grow because such coal is generally lower in sulfur content,
making it a desirable fuel to meet air quality requirements for steam electric
power plants and because it is generally lower priced.
A number of APPA members currently operate or are planning facilities which

would use such Western coal, probably from Federal lands. APPA believes that
it is necessary to review the operation of the Federal coal leasing program and
make some significant changes in it if the supply of this coal is to meet the
demands of the nation's consumer owned utilities at reasonable market prices.
While there have been some proposals for administrative changes in the current
program, we do not believe they are significant, and think that it is time for
Congress to clarify its objectives for the mineral leasing program. Legislative
changes should be designed to achieve two goals: (1) the stimulation of produc-
tion from existing coal leases and (2) the elimination of concentration of exist-
ing leaseholders.

PRODUCTION FROM EXISTING LEASES

According to a 1974 Council on Economic Priorities Study entitled "Leased
and Lost", 89 percent of the existing 474 coal leases on Federal and Indian lands
in the Western states are inactive. One might think that production has not com-
menced because there has been insufficient time for the leaseholders to develop
their leases or because coal prices are too low to merit development now. Neither
of these seems to be the reason.
As for the time needed for development, it should be noted that 64 percent of

these Western coal leases were issued between 1960 and 1970. Surely there has
been time for the leaseholders to obtain equipment and commence production
from more than 11 percent of these leases.

It does not appear that a decreasing price of coal has been the factor dis-
couraging development either. Prices remained rather stable until about 1969.
Since then dramatic price increases have occurred. A recent study on coal pric-
ing undertaken by APPA, the National Rural Electric Corperative Association
and the Tennessee Valley Public Power Association found that prices after 1969
began to rise "phenomenally and rapidly." By 1974, the average price of all coal
except anthracite was approximately three times what it had been in 1967. The
study concluded that the price increases cannot be fully explained by increases
in the cost of production.

All of these Federal leases were issued subject to the requirement of the exist-
ing mineral leasing law for "diligent development and continued operation".
However, reference to the requirement of diligent development is lacking in the
Department of Interior's standard coal lease form and, until recently, the De-
partment had not offered any guidance to those responsible for policing the
leases about the meaning of either terms. Even that guidance, in the form of a
rulemaking proposed on December 11, 1974, only listed the tasks involved in
diligent development hut did not specify any outside time limit for accomplish-
ing the tasks and bringing the lease into production.

According to a recent report entitled "Onshore Lease Management Program
Study for the U.S. Geological Survey" by the National Aeronautics and Space
Administration and a support team from Martin Marietta Corporation, this lack
of guidance has caused the U.S.G.S. Conservation Division to "make a choice be-
tween two favorites: development and production vs. accommodation of indus-
try." The renort obgerves that the Division has chosen the latter. This, in effect,
has allowed leaseholders to sit on the nation's coal while consumers pay increas-
ing prices for electricity generated from coal.
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CONCENTRATION OF EXISTING LEASEHOLDERS

APPA believes that the vast accumulation of Federal leaseholds by a smallnumber of companies is a situation which must be corrected by amendmentsto the Minerals Leasing Act of 1920. According to the 1974 CEP report, 70% of
Federal and Indian coal leases are held by only 15 companies. These fifteen in-clude seven of the largest 15 coal companies and five large oil companies.The bidding system employed by the Department of the Interior has been onereason that few large companies have been able to accumulate large numbersof acres of coal lands. If the bidding has been on a competitive basis, there havebeen few bidders. The Department has traditionally employed a bonus bidding
system requiring that the entire bid be paid by the company upon receiving thelease. When there has been competition in bidding for leases, these front-end costshave been high and permitted only large companies with large capital resources
to obtain leases.
The small number of large Federal leaseholders may have effected price com-

petition by controlling production from the leases. According to the CEP study,
93% of these leases are not producing coal, although APPA understands that as
soon as the Department of the Interior is permitted to resume approval of mining
plans, there are several large companies which will begin producing from their
leases. It seems ironic that the Mineral Leasing Act of 1920—originally passed
out of fear that coal monopolies similar to the oil monopolies of those days would
develop—has been administered in a way which has allowed the massive ac-
cumulation of resources by a few companies.

It is not that the tools for preventing the growth of potential monopoly power
were left out of the law. Section 27 of the Mineral Leasing Law of 1920 clearly
states that any lease which is part of an unlawful trust or combination shall
be canceled and Section 30 provides that all leases shall have terms in them
preventing monopoly. In fact, section 3(c) of the standard coal leasing form
reserves to the Federal government the right "to promulgate and enforce all the
provisions of section 30 of the act to insure the sale or production of said leased
lands to the United States and to the public at reasonable prices, to prevent
monopoly and to safeguard the public welfare."
But just like the terms of the law requiring diligent development, these anti-

monopoly provisions have never been enforced by the Department of the Interior.
It is because the Department has had the ability to prevent these situations from
occurring and has failed that APPA believes the problems in the coal leasing pro-
gram cannot be solved by the proposed administrative action but must be ac-
complished by new directions from Congress.
APPA has the following comments about HR 3265:
1. Bidding System.—Reformation of the bidding system may be one of the key

elements in stimulating competition in the coal leasing program. Because of the
requirements for large, front-end capital for the Department of Interior's bonus
bidding system, small entities have many times been precluded from even trying
to obtain leases. Under the provisions of HR 3265, calling for deferred bonus
bidding, these entities might only be required to initially raise a small percentage
of the total capital needed.
We are concerned, however, that no royalty bidding is permitted. While fears

that this type of bidding will work against production and limit returns to the
Federal Treasury may be warranted, it is possible to build safeguards into the
terms of the lease to prevent this. Perhaps a minimum payment could be speci-
fied which reflects a minimum anticipated coal production from that lease, bar-
ring unforeseen circumstances. Royalty bidding is particularly attractive to the
small organization which may want to get into the coal business but may find it
easier to pay as it goes rather than coming up with large amounts of capital.
At a minimum the Department of the Interior should not be precluded from

experimenting with this method and other bidding systems to determine if it
brings reasonable returns to the Federal Treasury and works to stimulate
production.

2. Production from Existing Leases.—APPA suggests that production from
existing leases can be most easily stimulated by prohibiting companies now
holding economically developable leases which are not being developed from ob-
taining more leases. Such a provision in the leasing laws would automatically
halt the accumulation of coal reserves by fuel companies and simultaneously
give them incentives to develop existing leaseholds.
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Amending the law in this manner also eliminates the legal problems which
might be created by the absence of diligent development terms in existing leases.
It also avoids the cumbersome requirement of judicial. ethieeiiativii Aiwi-co.th-

pliance with existing lease terms.
Interestingly enough, the Department of the Interior is currently using such

a mechanism in its interim leasing program. Under the terms of that program,
"need criteria" were established for deciding if an applicant should be granted a
lease during the unofficial moratorium on leasing. "If the applicant has coal re-
sources under federal lease or permit that could easily satisfy the same dem-
onstrated need by virtue of quantity, quality, location, economics of mining, etc.,
then no short-term need exists for the government to provide the applicant with
additional resource at this time." But more to the point of encouraging produc-
tion from existing leases is the fact that the guidelines state that "with few ex-
ceptions, if the applicant also has non-producing Federal leases within the States,
he would be precluded from acquiring additional federal leases under the short-
term criteria."

3. National Lid on Leaseholds.—HR 3265 prescribes a 100,000 acre national
limit on the amount of leases held by any one company. The idea of a national
"lid" on leaseholds is a good one. It will provide an incentive for production from
existing leases and prevent excessive holdings of resources by large companies.
However, if the object of the national lid is to place a limit on the amount of
coal a company can hold, APPA suggests that a better measure of the amount of
holdings is the estimated recoverable coal reserves held by any one entity. The
variation of tons of coal per acre is great enough to make the number of acres
here a relatively meaningless figure. Guidance from Congress on the maximum
amount of reserves which can be held would be more useful.
4. Diligent Development and Continsous Operations.—Section 5 of HR 3265

provides that all leases are subject to diligent development and continued opera-
tion. These terms cannot be satisfied by payment of advance royalties except in
certain specific situations and in those prescribed by the Secretary as being in
the public interest. In the past the Secretary of the Interior has routinely ac-
cepted minimum royalty payments in lieu of both diligent development and con-
tinued operation even though the Mineral Leasing Act of 1920 specifies such
payments in lieu of continued operation only.
APPA believes this provision of HR 3265 will stimulate production from all

future leases by giving the Congressional guidance needed to clarify the intent
of the mineral leasing law regarding royalty payments in lieu of development and
operation of leases. We suggest, however, that the Secretary of the Interior be
required to prescribe what the "public interest" conditions are for such pay-
ments. This could be accomplished by a rulemaking procedure as provided by the
Administrative Procedures Act.

5. Elimination of the Prospecting Permit With Preference Right.—One of the
standard practices of the Department of the Interior has been to offer prospecting
permits with a preference right to a lease. This means that the permittee, after
some exploration, can apply to the Department for a lease and will receive it if
the Department determine's there are economically developable resources. Forty-
five percent of the existing leases were awarded in this manner and there are
numerous permits still pending.

Congress originated this permit system because there was a lack of data about
the Federal coal resources. It hoped that the prospect of a lease would stimulate
private enterprise to undertake this task. Apparently the system has not been
wholly satisfactory. The Department of the Interior found it necessary to initiate
the Energy Minerals Allocation Recommendation System to determine what
minerals are available on the Federal domain and suggest a program for their
ordered development.

Section 4 of H.R. 3265 allows a more limited program of exploration permits to
continue so that the Department can have the benefit of some private determina-
tion of coal resources. But the new proposal is structured to eliminate the auto-
matic lease issuing of the past which has been in large part responsible for some
of the accumulation of reserves by large coal companies.
6. Pre-Leasing Review of Anti-competitive Activities.—As mentioned earlier,

there is existing authority in the Mineral Leasing Act of 1920 to prohibit the
resources on Federal lands from being used in an anti-competitive manner. The
mechanism provided for enforcing this section is the cancellation of the lease by
judicial determination rather than by administrative procedures. This provides no
preventive for an anti-competitive situation but only a remedy once such situation
has occurred.
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APPA believes that H.R. 3265 should include a provision which would allow for

an anticipatory review of those practices currently prohibited by the Mineral
Leasing Act of 1920. This procedure should be similar to the pre-licensing anti-
trust review of applications for nuclear power plants.
Under the Atomic Energy Act, the Nuclear Regulatory Commission must make

a finding "as to whether the activities under the license would create or maintain
a situation inconsistent with.the antitrust laws." The Nuclear Regulatory Com-
mission may refuse or condition a license to the applicant utility to prevent anti-
competitive activity.
A similar type of review before granting a lease would prevent the possible

disposal of the nation's resources in an anti-competitive manner.
Such a review would also complement section 523(e) of H.R. 25, the Surface

Mining Control and Reclamation Act of 1975. That section of the bill requires
the Secretary to adopt a program which would insure all classes of coal purchasers
some access to coal from Federal lands. It is intended to assist small coal
purchasers who might otherwise be denied access to coal from Federal lands.

Examination of past price discrimination activities and selling practices, which
go to the heart of the small purchasers' denial of coal, would be examined in a pre-
leasing review. If the lease applicant was believed to be engaging in these or
other anti-competitive activities, either the lease would not be granted or it
could be conditioned in such a manner to prevent continuation of the alleged
practice.

7. Preference Leasing for Small, Non-Integrated Organizations.—APPA believes
that the committee should explore the desirability of granting leases on a prefer-
ence basis to small, non-integrated organizations, such as consumer owned utili-
ties. Such action would be solely to stimulate competition in the coal industry by
allowing new entries. If the organizations were non-profit, this preference right
would have the advantage of offering the nation's resources to organizations
which will develop them and sell them at the lowest cost to the consumer.
The major precedent for disposal of national resources in this manner is in

the Federal hydroelectric program. State and local governments and non-profit
electric cooperatives have the first opportunity to obtain power generated at
Federal projects. This anti-monopoly feature has supported competition in the
utility industry.

Additionally, there is a precedent for preference leasing by the Federal govern-
ment. The Atomic Energy Commission in its uranium leasing program offered a
certain amount of leaseholds on a preference basis to small businesses. In that
program there were specific tracts set aside for those who qualified for a
preference.
In the coal leasing program, there could be specific tracts set aside or the pro-

gram could be structured so that any qualifying organization whose bid offers
a reasonable return to the Federal Treasury for coal resources would be eligible
to obtain a lease on a preference basis. These organizations would, of course, be
subject to the same terms and conditions of development as other lessees.

8. Congressional Policy Statement.—To support these changes in the coal
leasing program, APPA suggests that Congress adopt a statement of policy indi-
cating that the purposes of the mineral leasing laws are to encourage the orderly
development of coal on Federal lands, to promote competition and discourage
monopolization of these resources, and to provide a fair return to the United
States from the leasing and disposition of Federal coal resources.

STATEMENT OF KENNETH HOLUM, GENERAL MANAGER, WESTERN FUELS
ASSOCIATION, INC.

Western Fuels Association, Inc., was incorporated under the laws of the State
of Wyoming in June 1974. Representatives of Basin Electric Power Cooperative
of Bismarck, North Dakota, and Tri-State Generation and Transmission Associa-
tion of Northglenn, Colorado, were the Association's original incorporators.

Tri-State and Basin Electric are two of the consumer-owned electric systems
participating in a regional bulk power supply system called the Missouri Basin
Power Plan. The group plans to build a large and efficient steam electric gen-
erating station near Wheatland, Wyoming, to serve the growth needs of consumer-
owned electric systems in seven states.
Western Fuels was created by the two participants in MBPP to secure the coal

needed for the Laramie River Station and to arrange for the delivery of .the coal

50-780 0 - 75 - 10
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to the point of use. The articles of incorporation and the original participants
anticipate that additional consumer-owned systems will affiliate with Western
Fuels to secure similar services. Cajun Electric Power Cooperative of New Roads,
Louisiana, already has done so. We expect additional municipal electric systems
and rural electric cooperatives to join Western Fuels in the near future.
As a Washington based resources consultant, I was assigned the responsibility

of securing the resources necessary to make the Laramie River Station a reality.
When Western Fuels was created I became the organization's general manager
and committed most of my time to this new responsibility.
My experience seeking and securing western coal for consumer-owned electric

systems have lead me to conclude that this Committee is well advised to consider
the nation's present policies for coal land leasing and to enact substantial changes
in these policies.
We are familiar with the positions advocated by the American Public Power

Association and the National Rural Electric Cooperative Association and urge the
Committee to give these views careful consideration.

Before commenting on coal land leasing, may I observe that Western Fuels
believes that strip mined reclamation legislation should be enacted and that
individuals owning the surface over federal coal should be given equitable and
reasonable protection. This Committee, the Congress and the Executive Branch
of our Federal Government have wrestled with these difficult questions over a
long period of time. We do not propose to advocate a particular position at this
late date.
We do, however, urge that these questions be resolved and that the Congress

and the Administration agree that the leasing of federally owned coal resources
should be reinstituted in the near future.
On the basis of our experiences, we respectfully suggest that you consider the

following ideas that we believe will move in the direction of making certain that
a publicly owned resource is put to work meeting an appropriate share of the
nation's legitimate energy needs. To accomplish these objectives, we suggest that
the legislation enacted by the Congress:
(1) provide for either deferred bonus or royalty-type bidding so that small

companies may compete;
(2) stipulate that companies or individuals holding federal coal leases that

have not made a diligent effort to develop those leases may not participate in
future auctions;
(3) require companies that wish to compete in lease sales to provide appro-

priate assurances to the Secretary of the Interior that they have a legitimate
need for the coal and a plan and the resources required to meet that need.
(If leases are secured for the purpose of providing utility coal, the Secretary
should know in advance of the sale that the bidder has a market available for
at least 60 percent of the coal involved in the acquisition. If the prospective
bidder plans to use the resource for gasification, liquification or some other
purpose, the Secretary should know in advance that the bidder has the related
resources necessary to make the plan a reality.)
(4) guarantee that the leased resource is committed to meeting the public's

energy needs by directing the Secretary of the Interior to ascertain three years
after leasing that the lessor is proceeding diligently to develop the leasehold. If
he finds that dilgent development is not proceeding, the legislation should direct
the Secretary to cancel the lease.
We believe that there are legitimate and urgent public interest require-

ments for energy that can and should be satisfied by the careful and proper use
of publicly owned coal resources.
We know, and the members of this Committee know, that many present lease-

holders are making a dilgent effort to develop their leaseholds and to perfect
their preference-right prospecting permits so that the coal may be made available
to meet the nation's energy requirements. We believe these individuals and
companies should be recognized and encouraged.
We know, and you know too, that a significant amount of the publicly owned

coal that has been transferred to private ownership under existing law and
policy is being held for speculative purposes and unreasonable profit. We believe
that the suggestions we offer will assist the well-intentioned companies to do
the job you want them to do while providing the Secretary of the Interior with
the tools he made to prevent speculation in a publicly owned resource under his
supervision and management.
Thank you.

4



143

4

Mr. GRAHAM. Madam Chairman, members of the subcommittee, we
very much appreciate this opportunity today to have smaller entities
such as cooperatives, municipals and companies associated therewith,
to speak and express our views on this legislation.
My name is David Graham. I am corporate counsel of the NRECA

which represents approximately 1,000 electric cooperatives through-
out 46 States.
I would like to introduce Miss Becky Bogard, the legislative repre-

sentative of American Public Power Association, and the general
manager of Western Fuels, Mr. Ken Holum—to my right. Each of
us would like to make a short presentation to conserve the time of
the committee.
Miss Bogard will address some of the reasons we see strong need

for this legislation, and I will address some of the recommenda-
tions we would like to make with regard to the bill that is presently
drafted, and Mr. Holum would also like to make a short statement.
Then we will be available for questions if there is an opportunity for
them.
Miss Bogard ?
MISS BOGARD. I would like to ask, Madam Chairman, that all of

our statements be inserted in the record.
Mrs. MINK. Yes; they have been.

STATEMENT OF BECKY BOGARD, LEGISLATIVE REPRESENTATIVE,
AMERICAN PUBLIC POWER ASSOCIATION

Miss BOGARD. We have all been working together on changes for the
Coal Leasing Act because we believe that is necessary to review the
operation of the Federal coal leasing program and make some sig-
nificant changes in it if the supply of this coal is to meet the demands
of the Nation's consumer-owned utilities at reasonable market prices.
While there have been some proposals for administrative changes
in the current program, as you have just discussed with the Depart-
ment of the Interior representatives, we do not believe that they have
been significant, and we think that it is time for Congress to clarify
its objectives for the mineral leasing program.

Legislative changes should be designed to achieve two basic goals:
The stimulation of production from existing coal leases, and the
elimination of the concentration in the number of existing leasehold-
ers. According to a 1974 Council on Economic Priorities study entitled
"Leased and Lost," 89 percent of the existing 474 coal leases on Fed-
eral and Indian lands in the Western States are inactive.
One might think that production has not commenced because there

has been insufficient time for the leaseholders to develop these leases,
or because coal prices have been too low to merit development. Neither
of these seems to be the reason. As for the time needed for develop-
ment, it should be noted that 64 percent of these leases were issued
between 1960 and 1970. Surely there has been time for the lease-
holders, if they were serious about development, to obtain equipment
and commence production from more than just 11 percent of these
leases.
It does not appear that a decreasing price of coal has been the factor

discouraging development either. Prices did remain stable until 1969,

A
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but since then dramatic price increases have occurred. A recent study
on coal pricing that was undertaken by APPA, NRECA and the
Tennessee Valley Public Power Association found that after 1969
coal prices began to rise phenomenally and rapidly. In 1974, the aver-
age price of all coal, except anthracite, was approximately 3 times
what it had been in 1967. The study concluded that the price increases
cannot be fully explained by increases in the cost of production.

All of these Federal leases were issued subject to the requirement
of the existing mineral leasing law for diligent development and con-
tinued operation. However, references to the requirement of diligent
development is lacking in the Department of Interior's standard coal
lease form and, until recently, the Department has not offered any
guidance to those responsible for policing the leases about the mean-
ing
t,

 of these terms.
Even that guidance, which was in the rulemaking I have discussed

earlier, only listed the tasks involved in diligent development but did
not specify any outside time limit for accomplishing the tasks and
bringing the leases into production.
According to a recent report entitled "Onshore Lease Management

Program Study for the U.S. Geological Survey" this lack of guidance
has caused the U.S.G.S. Conservation Division to make "a choice be-
tween two favorities : Development and production versus accommo-
dation of industry." The report observes that the Division has chosen
the latter, and this, in effect, has allowed leaseholders to sit on the
Nation's coal while consumers pay increasing prices for electricity
generated from coal.
We also believe that the vast accumulation of Federal leaseholds by

a small number of companies is a situation which must be corrected
by amendments to the Minerals Leasing Act of 1920. According to
the CEP report, 70 percent of all Federal and Indian coal leases are
held by only 15 companies. These 15 include 7 of the largest 15 coal
companies and 5 large oil companies.
The bidding system employed by the Department of the Interior

has been one reason that only a few large companies have been able to
accumulate large numbers of acres of coal lands. If the bidding has
been on a competitive basis at all, there have been few bidders. In fact,
59 percent of all so-called competitive bids only attracted one bidder.
The Department has traditionally employed a cash bonus bidding
system requiring that the entire bid be paid by the company upon re-
ceiving the lease. So when there has been competition in bidding for
leases, the system has resulted in large front-end costs and has per-
mitted only large companies with large capital resources to obtain
leases.
The small number of Federal leaseholders may have also effected

price competition by controlling some production from the leases. Ac-
cording to the CEP study, 93 percent of these leases held by these large
leaseholders are not producing coal, although we do understand that
some of these large companies are ready to produce coal as soon as the
Department can resume approval of mining plans. It does seem ironic
that the Mineral Leasing Act of 1920, which was originally passed out
of fear that large coal monopolies similar to the oil monopolies of those
days would develop, has been administered in a way which has al-
lowed this massive accumulation of reseurces by a few companies.
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It is not that the tools for preventing the growth of the potential
monopoly power were left out of the law either. Section 27 of the
Mineral Leasing Act of 1920 clearly states that any lease which is part
of an unlawful trust or combination shall be cancelled, and section 30
provides that all leases shall have terms in them preventing monopoly.
But just like the terms of the law requiring diligent development,

these antimonopoly provisions have never been enforced by the De-
partment of Interior. It is because the Department has had the ability
to prevent these situations from occurring and has failed that we be-
lieve the problems in the coal-leasing program cannot be solved by
proposing administrative action, but must be accomplished by new
directions from Congress.
I would like to now turn this back to David Graham, and have him

describe a few of these changes which we think would be appropriate
to accomplish these goals.

STATEMENT OF DAVID B. GRAHAM, CORPORATE COUNSEL,
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Mr. GRAHAM. I would like to note, Madam Chairman, Mr. Ed Wein-
berg of the company of Brownman, Weinberg and Palmer, an asso-
ciate of Mr. Holum, seated at the table.

First, I would like to very briefly mention that we think there are
some significant advantages offered in your proposed bill, 3265, over
the present situation. We apparently differ with the Department of
Interior, at least on several of these points.

First, we believe the idea of reducing the lease terms to 10 years is
an excellent idea. We likewise believe that the 10-percent-royalty pro-
vision that you have in the bill, and renegotiating the terms of a lease
after the primary term-5 years afterwards—is an excellent idea. We
think that the provision in the bill regarding diligent development,
continuous operation to narrowly restrict them, is a good idea. And
finally, we like the national limitation of 100,000 acres on the amount
of coal leases in various entities in control. We also like the 50-percent-
area total acreage on deferred bonus plan. We think it is a vast im-
provement over the present situation.
I believe, however, that some other types of bidding are preferable,

or at least have significant advantages, and I would like to mention
these. As you noticed—you may or may not have noticed—I had at-
tached a copy of a revised 3265 that we have jointly worked on to my
statement. We took your present bill, as it is presently written, and
made some suggested changes.

First, alternatives to cash bonus bidding. We strongly recommended
that you delete the prohibition on royalty bidding that you have in
3265 because of lease royalty bidding which provides smaller firms
with an opportunity to develop coal leasing which large front-end
bonuses effectively preclude. We suggest that Congress provide greater
guidance and encouragement to experiment with innovative leasing
approaches.
To some extent the Department has divergent practices with the

experimentation of the Outer Continental Shelf, which Secretary Hor-
ton referred to earlier, and there is not reason for not doing the same
thing with the Federal coal leasing program.
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We hope the subcommittee carefully examines alternative leasing
programs such as profit sharing, coal pledges, rental payments, and
royalty payments.
A National Science Foundation study which has not been released

yet entitled "Legal and Economic Considerations in Federal Coal
Leasing" has an excellent discussion of the various types of bidding
that could be used in lieu of a large front-end royalty bidding. I wish
to highly recommend it for a sort of "thinking-type" of document. I
have supplied a copy of this to the chairman.
One of the conclusions is, leasing regimes which transfer risks to the

public sector and minimize the dependence on financial markets would
be most desirable and leasing regimes that compose the conditional or
contingent payment would accomplish this lump-sum bidding proce-
dures do not accomplish this. I have a theory for this, partly in my
statement and further in the report, but we're particularly impressed
with a combination of percentage, royalty, lump sum, bonus payment
approach—NRECA is. In this situation, the higher the royalty pay-
ment is, the higher returns to the Treasury.
Now, of course, a disadvantage of this, as this NSF study points

out, is that the royalty payment is like a tax, and the effect would be
to produce a lower production from given coal fields, unless you have
certain safeguards. I would think these can be incorporated with a
change in the fixed percentage royalty to a sliding-scale percentage
royalty at a point where reserves become marginal so you don't dis-
courage production and likewise utilizing diligent production require-
ments very strictly.
Now, with regard to development of existing leases, we think this

is an extremely important point. We have proposed section 2(b) to the
bill which would effectively stimulate production from these leases by
prohibiting companies now holding economically developed leases
from obtaining additional leases unless they could establish that they
would develop these existing leases within 5 years or, in some cases, a
little bit longer period of time.
The Department of Interior is currently, utilizing a similar approach

in its interim leasing policy where the bidders who satisfied "certain
need criteria" qualified for Federal coal leases.
With regard to monopolization in any competitive practice, we sug-

gest an addition which would prohibit producers of Federal coal in
violation of existing admonitions in the act from receiving new leases.
And these are in 30 U.S.C. 184(k) and 187.
Now, I would like to, at this point, briefly make some recommenda-

tions that are beyond those contained in this attached revision of 3265.
I personally believe it is questionable if not doubtful, whether H.R.
3265, or the new regs that Secretary Horton referred to, will solve the
problem created by lack of enforcement of its leasing terms on diligent
development and continuous operation.
At one time I was in the Environmental Protection Agency, and we

utilized the compliance schedules to insure that State implementation
plans were met on an orderly procedure, certain types of times sched-
ules, and I think this type of thing can be very helpful with regard
to diligent production and continuous operation, because then you have
to meet certain schedules somewhere along the line. You cannot just
delay indefinitely, which is the way it has worked, at least up to now.
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My concern in continuing to place enormous discretion in the hands
of the mining supervisor, which the earlier witnesses referred to, may
not result in expeditious development and production of coal which is
violently needed at this time, and we believe the compliance schedule
might give you a new handle on this that you do not have right now.
To further emphasize antitrust review, on page 8 we would suggest

a provision requiring mandatory antitrust reviews similar to section
1050 of the Atomic Energy Act, because at present antitrust review
provisions have not worked particularly effectively, as we can see with
the concentration of coal leases in small number of leaseholders. I
would attach also a copy of 1050 for those not familiar with that
provision.

Finally, I suggested something, a pereference clause for the various
members of the electric utility industry. Let me explain that one. That
is kind of a surprise to some people, I would imagine, but I think that
since competitive bidding has failed to stimulate price competition,
and the electric utilities rates are rapidly escalating because of exces-
sive fuel costs and electric utility industry as a whole burns 67 percent
of the coal mined in this country, that some consideration be given to
Federal coal land preference clauses for the members of the electric
utility industry, cooperatives, municipals, industrials, and utilities not
already owning significant coal reserves or affiliated with companies
that do. Now that—of course that is a very important disclaimer.
I am not going to pick out individual companies, but we are well

aware of various companies who have extensive holdings already. So I
am not suggesting that for them, but I think the consumer might benefit
from something like this. It seems like in order to have the competition
for coal, if the members, co-ops, municipal, investor-owned did not
have the—if they wanted to develop the coal themselves, they might
develop some competition on price for coal if the companies that have
all this tied up realize that someone else could produce it and would
just be using it to produce electricity not selling to someone else for
their—at another greater profit.
Now, of course, that is just an idea I had on that. We believe our sug-

gestions incorporated within the bill would greatly facilitate the min-
ing of coal in Federal leases and more competitive atmosphere.
This bill could thus provide a vital initial step for the development

of this Nation's vast coal reserves and alleviate the energy problem
facing this country, to some degree. A viable competitive energy market
could be revised. Energy costs reflected through electricity rates, for
example, could perhaps be at least stabilized, if not decreased to a
degree. I certainly appreciate this opportunity to appear before the
committee today.
Mr. Ken Holum would like to speak to you now.

STATEMENT OF KEN HOLUM, GENERAL MANAGER, FUELS ASSO-
CIATION, INC., ACCOMPANIED BY MR. EDWARD WEINBERG,
COUNSEL, WESTERN FUELS

Mr. Hourivr. Thank you, Madam Chairman and members of the com-
mittee.
It is pleasant and stimulating for me to have an opportunity once

again to appear before Representatives in the House Interior Commit-
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tee. I find that we are meeting in a different environment than the en-
vironment we used to meet in when I appeared before subcommittees
of this important committee on a rather regular basis back in the decade
of the sixties, and I recognize too that I am appearing before you today
to discuss a question which was completely foreign to me during that
period of time.
I am happy to have with me an individual who accompanied me on

many other hearings before Subcommittees of the House Interior Com-
mittee, Mr. Edward Weinberg.
I have a very brief statement. I think I can save the committee's time,

but I am just asking that you consider it for the record and highlight-
ing before you some of the views that the statement expresses.
The introductory part of my statement attempts to qualify me or

express the reason that I feel qualified to bring to you the views that
I bring to you today on behalf of Western Fuels. For the past 21/2 to 3
years I have been responsible for a continuing effort to secure the re-
sources necessary to make possible the construction of a large efficient
thermoelectric generating plant to be owned by consumer-owned elec-
tronic systems in the seven States of the Upper Missouri Basin. Out of
that effort a decision has been made to locate this large thermogener-
ating station in Wyoming.
In June 1974, realizing that the groups participating in what we

call the Missouri Basin power project needed a wider range of oppor-
tunity if they were going to secure the basic fuel necessary with this
generating station on a reasonable basis for a reasonable term. So
they organized the organization that I represent here today, Western
Fuels Association, Inc. We are a nonprofit Wyoming corporation. Our
responsibility is to secure fuel and arrange for the delivery of that fuel
to the point of use by consumer owned electric systems.
We have three members now, covering eight States, including the

state of Louisiana, where we are sure we are going to have additional
members in the very near future. It is an exciting, difficult, and a chal-
lenging responsibility.
Western Fuels has not, up to this point—and I do not propose today

to interject Western Fuels into a very serious work that this commit-
tee, the Congress, and the executive branch of our Government has been
doing with respect to strip-mining reclamation legislation, nor with
respect to surface owner protection.
I do want to say that Western Fuels believes that we should have

good strip-mine reclamation legislation, that we should have approp-
riate protection for surface owners, that we should also make certain
that the resource that belongs to the public is available for the pub-
lic's use, and it seems to me that as I have listened to the discussion
here this morning, that all of us are focused on three objectives that
we seek to obtain from the proper management and proper develop-
ment of this federally owned coal resource.

Certainly, I want to compliment this committee for addressing
themselves to these problems. My brief experience in this area indicates
to me that there is a very serious need for attention by the Congress
and by the executive branch of our Government to the questions related
to coal land leasing.
We seem to be groping for policies that have achieved a proper bal-

ance between three objectives in coal land leasing. One, the objective

•
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a

of securing appropriate revenues to the Treasury of the United States
for the use and development of a resource that belongs to all of us as
citizens of the United States.
I think it appropriate, and I think everybody in this room has in-

dicated—certainly, I share that feeling that this resource and pub-
lic ownership should be managed in such a way as to enhance the com-
petitive situation, our free enterprise system here in the United States.
And I think there is a third objective which is important in the

minds of all of us, and that is that this rather large and important re-
source that is in public ownership should be used for the good of the
public to meet an appropriate share of the public's energy needs on
reasonable terms and rates be maintained as low as possible.
To meet these objectives, Western Fuel would go beyond two things

I have already mentioned, strip-mine reclamation legislation and sur-
face owner protection and suggest to the committee that as you ad-
dress yourselves to these very difficult problems, that, first of all, my
colleagues have already stressed—and you have considered it already
here this morning—that you seek ways to provide opportunities for
small systems. Western Fuels will always be a small and owner-
financed organization. So this type of organization can, if we find it
necessary to do so—and that is not Western Fuels' objective at the
present time—but that ways do be provided, either through deferred
bonus or royalty type bidding, the small owner-financed organizations
can compete, and I think it is going to take a substantial amount of
money to compete, if the Department of Interior were to proceed on a
bonus-type leasing in the future.
We think it is very important that the coal resources that belong to

the people should be put to use meeting the people's requirements.
It has already been suggested, and Western Fuels feels that it is

worthy of very serious consideration by this subcommittee as you pro-
ceeded with this legislation, in order to achieve the diligent develop-
ment that is obvious to your objective and in the national interest, that
you should require in law that organizations that have substantial
Federal coal leases at the present time and are not proceeding in the
development of those leases may not participate in future options.
I would go beyond that and suggest to the committee that you make

it the responsibility of the Secretary of the Interior as he offers addi-
tional coal lands for leasing to secure in advance of the actual auction,
assurances from protective bidders that they have the resources, they
have a legitimate public interest need for the resource. I have sug-
gested, for instance, if they want coal for electric power generation,
that they be able to assure the Secretary that they have a market for a
large share of the coal that they are seeking, that if they want coal for
gasification and liquefaction, that they have the tentative resource to
develop the liquefaction or gasification plants that they want.
And finally, I think the Secretary of Interior should be instructed

to go back after 3 years and be sure that this progress is being made
and progress is not being made for these objectives that you have been
assured prior to leasing would be attained, and the leases should be
automatically cancelled.
We think that this type of program, properly implemented, can be a,

step, a real significant step, in moving forward for the diligent develop-
ment at an appropriate level of these important publicly owned re-
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sources in the West, and we would, of course, like to see coal land
leasing reinstituted rather promptly to achieve those objectives.
Thank you very much.
Mrs. MINK. Thank you very much.
Does that conclude the presentations?
We certainly appreciate your participation in the hearings and

I am pleased to note your general concurrence with the pending legisla-
tion, and will take your recommendations into consideration as we
mark up the bill.
I would like to call on my colleagues if they have any questions.
Mr. Howe?
Mr. HOWE. I would just like to comment that I thought these state-

ments were excellent on the part of all three of these witnesses.
I see Mr. Holum again, whom I remember as the Assistant Secretary

of Interior at one time, and note your general feeling which concurs
with a lot of my thoughts about how better to manage the coal leases
and especially what to do on inaction and no production, that there
ought to be some mechanism provided for cancellation of those
leases-
Mr. HOLUM. Yes, sir.
Mr. HOWE [continuing] . And orderly review of them, at least, and

looking toward, perhaps, a cancellation in the event of failure of some
diligent developmental production.
I think that is all I have to say, Madam Chairman.
Mrs. MINK. Mr. Steiger, no questions?
Mr. Seiberling ?
Mr. SEIBERLING. I have no questions, Madam Chairman, and I also

want to commend the witnesses for some excellent statements, excel-
lent suggestions, and I particularly like your emphasis on making it
easier for independent operators to bid on mineral leases and for stim-
ulating those who have already bid, to start production instead of
owning the coal for speculative purposes I commend you for the focus
that you have given to this bill.
Thank you.
Mrs: MINK. Thank you very much.
Our final witness is Thomas C. Nelson, Deputy Chief, National

Forest System, Department of Agriculture.
I believe you have a short statement for the committee this morning.

Mr. Nelson.
Your comments will be inserted in the record. You may proceed.[The prepared statement of Thomas C. Nelson follows:]

PREPARED STATEMENT OF THOMAS C. NELSON, DEPUTY CHIEF FOR NATIONAL FORESTSYSTEM, FOREST SERVICE, DEPARTMENT OF AGRICULTURE
Madam Chairman and members of the committee, thank you for the opportunityto present the views of the Department of Agriculture on H.R. 3265.
Our interest in this bill relates to the fact that the Department of Agricul-ture through the Forest Service is responsible for the administration of 187 mil-lion acres of Federal land within the National Forest System. The MineralLeasing Act of 1920 applies directly to National Forest lands reserved from thepublic domain—approximately 140 million acres. Mineral leasing on 47 millionacres of acquired National Forest lands is governed by the Mineral Leasing Actfor Acquired Lands. That Act incorporates the leasing provisions of the MineralLeasing Act of 1920 by reference. Approximately 6% million acres of land withinthe National Forest ISystem are known to be underlain with coal.
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The Secretary of Agriculture is authorized and directed by law to develop
and administer the renewable surface resources of the National Forests for
multiple use and sustained yield of the several products and services that can
be obtained therefrom. We are therefore in favor of legislation designed to
minimize the impact of mineral development on surface resources and uses.
As additional safeguards for arriving at a proper balance between coal develop-
ment and other resource considerations, we urge that the committee amend the
bill to include provisions covering the following points:
Point 1.—National Forests are Federal lands that are dedicated to specific

uses and purposes. These are best expressed in the Multiple Use-Sustained
Yield Act of 1960. We believe the final determination as to whether coal develop-
ment should occur on National Forest System lands should rest with this De-
partment, because we are in a better position to weigh the relative values of the
various resources and uses of those lands. The Mineral Leasing Act for Ac-
quired Lands recognizes this principle and provides that no mineral deposits
covered by that Act shall be leased except with the consent of the head of the
department having jurisdiction over the lands and subject to such conditions
as he may prescribe to insure the adequate utilization of the lands for the
primary purposes for which they were acquired or are being administered. We
believe a comparable provision should be added to H.R. 3265, thereby establish-
ing a uniform approach to leasing on all of the National Forest System lands.
Point 2.—In recognition of the responsibility of the Federal agency having

jurisdiction over the surface of lands, section 4 of the bill appropriately provides
that a person holding an exploration license must comply with that agency's
rules and regulations. Exploration activities may result in significant surface
disturbance and have considerable impact on surface resources and uses. Control
of such activities can best be handled under the terms of the license. There-
fore, we believe it should be a requirement that licenses contain such conditions
as the Federal land administering agency deems necessary to protect surface
resources and uses.
This concludes my prepared statement. I will be happy to respond to any

questions you may have.

STATEMENT OF THOMAS C. NELSON, DEPUTY CHIEF, NATIONAL
FOREST SYSTEM, DEPARTMENT OF AGRICULTURE

Mr. NELSON. Thank you, Madam Chairman and members of the
committee.
We appreciate the opportunity to present the views of the Depart-

ment of Agriculture on H.R. 3265.
In the interest of time and inasmuch as they are a part of the record,

I would just like to make several short comments.
First, the Department of Agriculture plans to volunteer a report on

this bill, but it has not yet been sent forward. However, my statement
has been cleared by the Department and by the Office of Management
and Budget.
Second, in relation to point 1 in our testimony, which deals with

consent by the Secretary of Agriculture on leases and stipulations, if
I might, sir, in its report on H.R. 3265 the Department of Interior
suggests such a provision, and we concur in that language.

Finally, with relation to our second point, that is the requirement
that exploration licenses contain such conditions as the Federal Land
Administrating Agency deems necessary to protect service resources
and uses, again, in its report on H.R. 3265, the Department of Interior
suggests such a provision, and we concur in that language.
Thank you, Mr. Chairman, this concludes my remarks.
Mr. SEIBERLING [presiding]. Well, thank you.
Your remarks are not only cogently expressed but have the added

virtue of being brief.
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Any questions ?
Mr. HOWE. I have no questions, Mr. Chairman.
Mr. SEIBERLING. Mr. Steiger?
Mr. STEIGER. I have no questions.
Mr. SEIBERLING. I have no questions.
Thank you very much, Mr. Nelson.
There being no further questions the hearing is adjourned.
[Whereupon at 11:40 a.m., the subcommittee adjourned to reconvene

at the call of the Chair.]
[Additional statements supplied for the record follow:]

STATEMENT OF HON. FRANK E. EVANS, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF COLORADO

Madam Chairman, I am testifying in support of H.R. 3265, the Federal Coal
Leasing Amendments Act of 1975.
Reform of the Federal coal leasing program is long overdue. Over the years,

a speculative situation has been created through extensive leasing with in-
sufficient competition. This has been based on an inadequate understanding of the
value of the resources being leased combined with no assurance of development.
The public has not received energy from its leased resources, the Treasury has
not received a fair market return from the public's resources, and the public's
land and water have not been protected.
This legislation remedies many of the problems with the existing program. I

am particularly pleased With Section 6 of H.R. 3265, which will allow revenues
returned to State and local governments to be used for public purposes in addi-
tion to schools and roads. The need to support the schools and provide for and
maintain an adequate road system is obvious—but so is the need for other essen-
tal facilities and services that local government must provide. These local juris-
dictions must bear the burden of providing vital services such as water and
sewer systems, health and emergency services and police and fire protection.
There continues to be great concern in Colorado and other Western states

with the rate at which Federal will be leased in the future and its impacts on
the region.
The Senate Interior Committee reported last year there are currently outstand-

ing coal leases covering almost 800,000 acres of Federal land, including over 15
billion tons of recoverable coal reserves. Applications for preference right leases
have been filed for almost 300,000 acres of Federal land estimated to contain
almost 7 billion tons of coal. Active prospecting permits cover almost 370,000
acres and additional pending lease applications cover over 500,000 acres. Coal
production under Federal leases amounted to 2.0% of total U.S. production in
1973 or 12.9 million tons. Despite the curent moratorium on issuance of new coal
leases, the recoverable coal reserves on Federal lands already committed to
development total more than 500 years of production at the estimated rate in
1975.
The rate and location of coal lease offerings ought to be related to our na-

tional energy needs, regional energy needs, secondary impacts, and site specific
impacts. The effects of coal leasing cannot be considered independently of the
impacts of other energy and related natural resource development in areas like
Colorado and the rest of the Rocky Mountain region. Some procedure should be
devised to insure that the cumulative impacts of energy development are fully
and adequately considered before decisions to go forward are made. Western
Colorado, for example, faces the possibility of simultaneous development of oil
shale and expansion of coal leasing and development. Factors such as the avail-
ability of sufficient water to support the planned development, the capability of
the area to absorb projected levels of population growth, the potential removal of
agricultural land from production, and the compatibility of associated industrial
growth with regional air and water quality plans must be assessed if we are to
have orderly development.
Enough coal has already been leased that we should take the time to insure

that future leasing is done in a manner that truly serves the best interests of
the nation.
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DEBEVOISE & LIBERMAN,
Washington, D.C. March 11, 1975.

Hon. PATSY T. MINK,
Chairman, Subcommittee on Mines and Mining, Committee on Interior and

Insular Affairs, Longworth, Office Building, Washington, D.C.

DEAR MADAM CHAIRMAN: Submitted herewith on behalf of the Santa Fe Pacific

Railroad Company is a statement recommending repeal of section 2(c) of the

Mineral Leasing Act of 1920 (30 U.S.C. § 202), which essentially prohibits the
issuance of federal coal leases to railroad companies. We respectfully request
that it be included in the official hearing record on H.R. 3265, amending certain

coal leasing provisions of the Mineral Leasing Act.
Sincerely yours,

JEROME C. MITYS.

STATEMENT OF SANTA FE PACIFIC RAILROAD CO. ON NEED TO REPEAL SECTION 2(c)
OF MINERAL LEASING Ac T OF 1920

Section 2(c) of the Mineral Leasing Act prohibits any railroad company from
obtaining federal coal leases, other than "for its own use for railroad purposes".
Since all commercial railroads have converted from coal to diesel fuel the result

• is that no meaningful use of coal from federal leases is now possible for them.
Section 2(c) also imposes restrictive acreage limitations on railroads which are
not applicable to other lessees. The reason for these restrictions has long ceased
to exist. They were placed on railroads because of the unfair advantage it was
believed they might have over other coal producers because they owned their own
transportation capability. However, there are other existing regulatory controls
intended to prevent any possible transportation advantage of railroads. The
"commodities clause" of the Interstate Commerce Act (49 U.S.C. § 1. (8) ) clearly
prohibits any railroad company from transporting in interstate commerce coal
"mined or produced by it, or under its authority, or which it may own in whole
or in part, or in which it may have any interest, direct or indirect."
Three times in the period 1957-1966 the Senate has passed legislation repealing

section 2(c) 2. The Department of the Interior supported the bill on each
occasion and it received unanimous bi-partisan support in the Senate Com-
mittee on Interior and Insular Affairs. In favorably reporting a bill to repeal
section 2(c) in 1966, the Senate Interior Committee properly concluded that "the
restrictions of section 2(c) have outlived their usefulness, are unnecesslirily
restrictive and discriminatory and there is no reason to continue them in effect." 4
Unfortunately, the section 2(c) repealers passed by the Senate were never

passed by the House. In 1966 and subsequently a principal reason for the failure
of the House Interior Committee to act on the proposed repeal was Chairman
Aspinall's well known and determined policy not to take up any significant public
land law reform legislation until the Public Land Law Review Commission,
created by Congress in 1964 to conduct a comprehensive review of public land
policy, had completed its study and submitted its report and recommendations
to Congress and the President. After careful consideration of the 2(c) issue,
the Commission in its 1970 report, One Third of the Nation's Land, recommended
it repeal. In general it recommended that "restrictions on public land mineral

1 "No company or corporation operating a common-carrier railroad shall be given or hold
a permit or lease under the provisions of this chapter for any coal deposits except for its
own use for railroad purposes; and such limitations or use shall be expressed in all permits
and leases issued to such companies or corporations; and no such company or corporation
shall receive or hold under permit or lease more than ten thousand two hundred and forty
acres in the aggregate nor more than one permit or lease for each two hundred miles of its
railroad lines served or to be served from such coal deposits exclusive of spurs or switches
and exclusive of branch lines built to connect the leased coal with the railroad, and also
exclusive of parts of the railroad operated mainly by power produced otherwise than by
steam.

Nothing in this section and section 201 of this title shall preclude such a railroad of
less than two hundred miles in length from securing one permit or lease thereunder but
no railroad shall hold a permit or lease for lands in any State in which it does not operate
main or branch lines." 30 U.S.C. § 202.

2 S. 2069, 85th Cong.: S. 1192, 87th Cong.; S. 3070, 89th Cong.
S. Rep. No. 576, 85th Cong., 1st Sess. 2-5 (1957) ; S. Rep. No. 1738, 87th Cong.,

2d Sess. 3 (1962) ; S. Rep. No. 1408, 89th Cong., 2d Sess. 5 (1966).
4 S. Rep. No. 1408, 89th Cong., 2d Sess. 2 (1966).
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activity that are no longer relevant to existing conditions should be eliminated
so as to encourage mineral exploration and development". (PLLRC Rept., p. 135).
Specifically with respect to section 2(c), it recommended that "restrictions upon
the leasing of public land coal deposits to railroad companies should be removed",
reasoning as follows (id. at 136) :
The fears of monopolistic 'control which led to the enactment of the existing

rstrictions no longer are applicable. The importance of pipelines and truck trans-
portation and the growing use of mine-mouth generation have materially reduced
any competitive advantages railroads Inlay once have had over other coal pro-
ducers. Furthermore, it appears that other Federal laws, such as the antitrust
laws are far more effective in regulating the competitive position of the railroads
than the public land laws.
Relevant extracts from the study on federal coal leasing done by the Univer-

sity of Utah College of Law for the Commission discussing the background of
section 2(c) and the pros and cons of its repeal are attached hereto as appen-
dix A.

Consistent with its previous support of repeal of section 2(c), the Department
of the Interior's proposed full scale revision of the Mineral Leasing Act in the
93rd Congress would have repealed those restrictions. (See S. 1040 and H.R.
5442, 93rd Congress, §§ 3(b), 101 (a) (1), 102 (a ) and 123 (a ) (1).) It is obvious
that section 2(c) is antithetical to the objectives of the Department and Con-
gress to promote greater competition and more rational, environmentally sen-
sitive decision-making in the federal coal leasing program.
There is no valid reason why railroads or railroad-affiliated natural resources

companies ought not to be eligible to compete for federal coal leases on a non-
discriminatory basis with all other eligible corporate applicants, such as large
coal companies, electric utilities, natural gas pipelines, coal pipelines, and large
Integrated energy companies. Removing the artificial restraints of section 2(c)
can only serve to improve the present competitive situation.

Similarly, in the checkerboard ownership areas in the West where railroad
lands are located, economic efficiency and environmental considerations will
usually dictate development of a mixed ownership tract as a "logical mining
unit" under the Bureau of Land Management's planning program, but such devel-
opment may be frustrated where railroad lands are involved because of the con-
straints of 2(c). In short, section 2(c) is the kind of outmoded public land
legislation which can only hinder rational, efficient and environmentally sound
development of public land resources, as did the unduly restrictive right-of-way
provisions of the Mineral Leasing Act which Congress belatedly amended in
19735 after the Alaskan pipeline project was held up by litigation over the
issue for several years.° Consequently, since the congressional purpose in enact-
ing section 2(c) in 1920 is no longer valid, and since its restrictions may frus-
trate optimum development of intermingled federal, state and private coal lands
In the West, Santa Fe respectfully contends that section 2(c) should be repealed.

APPENDIX A

EXTRACTS FROM LEGAL STUDY OF COAL RESOURCES ON PUBLIC LANDS, COLLEGE OF
LAW, UNIVERSITY OF UTAH, DECEMBER 1968

(Prepared for the Public Land Law Review Commission by the National
Technical Information Service—Pub. No. 196325)

1. RESTRICTIONS ON ISSUANCE OF FEDERAL COAL LEASES TO RAILROAD COMPANIES

A. Existing law (pp. 159-60)
"c. Railroad limitations.—Companies and corporations operating common car-

rier railroads are under special and very restrictive acreage limitations under
the mineral leasing acts. Companies and corporations operating common carrier
railroads may obtain coal leases or permits only for use for railroad purposes.
Further, such companies are prohibited from holding permits or leases for more
than 10,240 acres in the aggregate and they are further prohibited from holding
more than one permit or lease for each 200 miles of railroad lines served or

5 87 Stat. '576, 30 U.S.C.A. § 185 (1975 Supn.).
6 Wilderness Society v. Morton, 479 F. 2d 842 (D.C. Cir. 1972), cert. denied, 411 U.S. 917

(1973).
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to be served from the coal deposits. This length limitation is exclusive of spurs
or switches and also exclusive of branch lines built to connect the leased coal
with the railroad. This limitation is also exclusive of parts of the railroad
operated mainly by power otherwise than by steam."'
"Under the present circumstances, in which practically all the railroads in the

nation are now operated by diesel electric locomotives,'°6 it is apparent that rail-
road companies are effectively precluded from leasing federal coal land.
"As originally enacted in 1920 the limitation concerning railroad companies

was phrased only in terms of the number of permits or leases per amount of line
which could be held by a railroad company. A railroad company could not hold
more than one permit or lease for each 200 miles of railroad lines within the
state where the coal was located. A 1944 amendment altered this to both a lease
limitation and an acreage limitation."6 The legislative history for this amend-
ment indicates that this change was ostensibly made to permit railroads to obtain
needed coal more easily.1"
"A regulation attempting to clarify the status of a company or corporation

operating a common carrier railroad which might enter into a collective contract
under section 201-1 was promulgated in 1967. This regulation says that if a rail-
road company enters into a collective contract or development contract with a
federal lessee under this particular provision of law for the purpose of developing
its own lands but not for development of any federal lands leased by the railroad,
that the railroad company shall not be deemed to be given or to hold a lease by
a virtue of any such arrangement between the working interest owners. The
intent of this provision is to allow railroad companies to enter into agreements
with others whereby the railroad owned lands and federal leases owned by the
others could be operated under a cooperative prospecting development or opera-
tion contract without having the railroad company be considered thereby to be
holding federal leases in violation of the law.1°8
"The validity of this regulation has not been determined. Until this is done

there may be a natural reluctance to make large investments based upon it. In
addition it should be noted that section 201-1 prohibits apportionment of either
royalty or production, two additional factors which might inhibit use of co-
operative agreements."

B. Problem posed ( pp. 230-31)
"1. Limitations affecting railroad companies.—At the time of the original en-

actment of the Mineral Leasing Act of 1920 there existed strong, adverse feelings
about the participation of eastern and midwestern railroads in coal activities.
As a result severe restrictions were built into the act limiting the acreage and
use of coal from leased federal lands by railroads. Such coal can be used only
for railroad purposes and the acreage limitation is severely limited. Recently all
commercial railroads have converted from coal to diesel fuel, thus no meaningful
use of coal from federal leases is now possible for them. This, however, is but part
of the problem. Three of the western railroads received substantial land grants
containing coal. These grants were in alternate sections in rows several miles
wide on each side of the railroad right of way. The result is that ownership of
coal lands in large areas is in a checkerboard arrangement. It is said that this
checkerboard arrangement deters economic development both of the railroad and
Government owned areas for present industrial, electric generation or other
large uses. In any event, the use and acreage limitations imposed on railroad
companies effectively preclude direct development by the three railroad companies
involved of their lands, they argue, for it prevents the blocking up of sufficient
acreage to permit direct or indirect participation in any large scale venture.
They argue that the limitations thus inhibit development of all coal lands,
whether state, federal, railroad, or private in these checkerboard areas.
"Recent regulations provide that railroads which commit their lands along with

lands of nonrailroad federal lessees for cooperative development contracts will not
be charged with the interests of the federal lessees. This is apparently intended
to foster development of federal and railroad lands, but because of the high stakes
Involved in such large scale developments as might be undertaken for mine-mouth
generation plants or unit-train operations, there is a natural reluctance to avoid

1" 30 U.S.C. §202 (1964).
15 Except for one or more tourist attraction railroads.
1" Act of June 13, 1944. ch. 244, 58 Stat. 275.
10, H.R. Rep. No. 1540, 78th Cong., 2d Sess., 1 (1944).
10843 C.F.R. § 3131.5-6 (1968). The statute is 30 U.S.C. § 201-1 (1964).
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the hazard of a lawsuit to test the validity of the regulation. On the other hand,
however, it has been argued that the elimination of these restrictions on the leas-
ing of federal coal by railroads could result in the railroads having an unfair ad-
vantage over other coal producers because of the combining of both transportation
and mining in one company."

C. Proposed amendment (pp. 288-89)
Restrictions on Railroad Leasing—Alternative No. 24:
Remove in whole or in part the limitations on railroad leasing and use of

federal coal.
Issues or Problems To Be Solved.—For reasons deemed adequate in 1920, rail-

roads were prohibited from using coal obtained under federal leases or permits
held by them for any purpose other than railroad uses, and, in addition, the
amount of federal land which a railroad could hold under lease or permit was
drastically restricted. Although the acreage limitations have been somewhat modi-
fied the acreage limitation applied to railroads is much less (10,240 acres) than
the general acreage limitation (46,080 acres per state). Three major railroads re-
ceived coal lands as part of their land grants for construction of the railroad.
These lands were in a checkerboard pattern on either side of the railroad right
of way. When railroads used coal for motive power, they could use coal from their
lands and some coal from federal lands advantageously. Now they are considera-
bly more limited for coal is not used as a fuel for railroad locomotives. One addi-
tional law should also be noted. The Interstate Commerce Commission Act pro-
hibits common carrier railroads from transporting certain articles, including coal,
in which they have a legal or equitable interest except for railroad uses.' It is
contended by the railroads which own coal lands in the public land states that
the cumulative effect of the checkerboard arrangement and the mineral leasing act
restrictions is to limit severely their ability properly to utilize their own resources
as well as to limit the utilization by the government of the interspersed federal
coal resources. (p. 159)
Key Features.—Railroads are now prohibited from using coal from federal

lands for anything but railroad uses purposes. They are stringently restricted
as to the acreage of federal leases or permits which they can legally hold. The
key feature of this possible modification is the amelioration or elimination of
this difference in treatment between railroad companies and others.
Probable Advantages.—
(1) Facilitate better conservation practices.
(2) Permit more flexible use by the affected railroad companies of their own

coal lands.
(3) Tend to foster development of the federal and other lands within the

checkerboard areas.
(4) Foster development of western coals.
Probable Disadvantages.—
(1) Permit more active participation in coal development by owners of very

large coal reserves.
(2) Potentially unfair competitive advantage inurring to the railroads owning

these coal deposits because of the possibility of combined mining and transport-
ing of their own product and that of others (ignoring for the moment the effect
of the 'Commodities Clause' of the Interstate Commerce Commission Act.)"

STATEMENT OF SOUTHERN CALIFORNIA EDISON CO.

Southern California Edison Company is pleased to present its comments con-
cerning the proposed legislation on Federal coal leasing amendment HR 3265.
Edison is a California corporation which generates and distributes electric

energy to meet the needs of over seven million people in Central and Southern
California. At the end of 1974, the Edison system generating capacity totaled ap-
proximately 12,500,000 kW, of which 1,687,800 kW was from coal-fired electricpower generation (12.7 percent of total generating capacity). It is currently esti-
mated that Edison's customers will require an additional 7 million kW of gen-erating capacity for the remainder of the 1970's and another 15 million kW in
the 1980's.

549 II.8.C. § 1(8) (1964).
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The Four Corners and Mohave generating plants located in New Mexico and
Nevada, respectively, represent 12.7 percent of Edison's total generating capacity.
These two plants utilize coal fuel which is obtained from the surface mining
operations of Utah International, Inc. (Four Corners) in the Northwest region
of New Mexico, and the surface mining operation of Peabody Coal Co. (Mohave)
in the Northeast region of Arizona. At the end of 1974, at full load, Four Corners
and Mohave were consuming approximately 19,000 and 16,000 tons of coal, re-
spectively, per day.
There are several electric utilities which participate in the electric energy

generated at these two plants. The percentage of Edison's participation in the
electric energy generated at the Four Corners and Mohave plants is 48% and
56%, respectively. The units in which Edison participates at the two plants have
a combined effective operating capacity of 3,180,000 kW.

It is imperative that the continuity of the coal fuel supply at these two plants
not be interrupted. As indicated previously, these two plants supply 12.7 percent
of Edison's generating capacity. If either or both of these plants were shut down

• because of the lack of coal fuel supply, the impact on Edison's customers, as well
as the customers of the other utilities participating in the electric energy gen-
erated at the two plants, would be overwhelming. Power blackouts of great
magnitude would almost certainly result.
Because of the above stated facts, Edison is concerned with any legislation

affecting the exploration and mining of new coal deposits. This bill, HR 3265,
among other things, amends 30 U.S.C. 201 by requiring an exploration license,
establishing competitive bidding, stipulating an initial lease term of 10 years,
and a maximum acreage limitation.

•

•

EXPLORATION LICENSE AND COMPETITIVE BIDDING

The exploration license is, in many ways, similar to the prospecting permit
required under current law, with one significant adverse exception. The prospect-
ing permit entitled the permittee, as a matter of course, to a lease if he could
show that the land contained coal in commercial quantities. HR 3265 specifically
states that the exploration license shall confer no right to a lease under the Act.
Under this bill, coal leases would only be awarded by competitive bidding.

Coal exploration, however, is very expensive. One of the strongest incentives for
spending large sums of money on exploratory activity is removed if there is no
assurance of a lease when the licensee locates commercial quantities of coal.
Further, no lease may be held unless the lands containing the coal deposits

have been included in a comprehensive land use plan prepared by the Secretary.
It appears axiomatic that the Secretary would have to rely to a substantial
degree upon the data, including core analysis, which the licensee must furnish
to the Secretary under the exploratory license.

Realistically, much of the advantage that the licensee would obtain through
the expenditure of his own funds would be lost under such a provision. The net
result will be a reluctance to explore, leaving that responsibility up to the Gov-
ernment, which cannot, presumably, explore as efficiently as private industry.
At the very least, the licensee under the exploration license should be allowed

to match the high bid obtained under competitive bidding for the coal lease.
However, this is not particularly advisable, since it could potentially result in
artificially high bidding.
This bill also provides for three public hearings betweeen the time an explora-

tion license is applied for and a lease is issued. The probable result of such a
procedure is a significant delay in development of coal reserves, with attendant
rising costs which would ulitmately be passed on to the public as they consume
the end product. It is in the best interest of both industry and the public to
establish a single hearing procedure.

II

LEASE TERM AND ACREAGE LIMITATION

An initial lease term of 10 years with subsequent adjustments of the terms
of lease every 5 years thereafter creates an uncretainty which inhibits the in-
vestment of high risk capital. An initial lease term of 20 years, with subsequent
10 year adjustment periods, is strongly recommended. Under the 10 year term,
and considering the long lead times involved in mine development, a mining

50-780 0 - 75 - 11



158

entity would have barely begun to recoup an investment before it had to en-
counter different terms. Such an approach would make it difficult, if not im-
possible to obtain financing for a development project and at best would certainly
increase the costs of obtaining high risk debt capital.
The limitation of 100,000 acres applied to control of Federal lands within

the United States by one person, association, or corporation will create an indus-
try which cannot achieve economies of scale. In much of the Western States
the entire acreage limitation would be required to assure long-term supply for
a small number of users. Electrical generation requires a proven and adequate
source of r.oal for the life of the power plant to justify the necessary investment.
Although it is desirable to facilitate the entry of small coal operators onto Fed-
eral lands, it should be done without precluding the existence of large producers
who provide the needed stability in the long-term market.

III

CONCLUSION

We respectfully submit that any bill related to Federal coal leasing and pros-
pecting permits must recognize the high-risk investment involved in coal ex-
ploration. We believe it is important that the incentive for coal exploration not
be deleted from current law, i.e., the assurance of a coal lease where the ex-
plored land contains coal in commercial quantities, and of the acquisition of
sufficient coal to allow efficient production and protect large capital investments.
This is not to say that the applicant for the lease should not be required to
comply with an established land use plan as provided for in this bill.
Thank you for the opportunity to present this statement.

STATEMENT OF CARL E. BAGGE, PRESIDENT, NATIONAL COAL ASSOCIATION

My name is Carl E. Bagge. I am president of the National Coal Association,
which represents the major coal producing and coal sales companies of the nation.
We appreciate the opportunity to present this testimony on H.R. 3265, a bill to
amend federal coal leasing procedure. The subject before you is one of crucial
importance to our industry.

For more than a century, western coal was a prisoner of geography. It lay
too far from major markets. Railroads mined a moderate amount for their own
use, but that market died with the steam locomotive. Relatively small amounts
were mined for western steel mills and other industrial use. Even in days when
the retail market was important in the East, there were not enough homes in
the West to keep many miners at work.

Besides the vast distances and consequently high freight costs that separated
western coal reserves and potential major customers, competing fuels effectively
fenced in western coal. The Midwest and East were supplied from closer coal
fields where the coal had a higher heat content—the fact that it also had a higher
sulfur content did not matter at the time. Oil and gas from the Southwest blockedany southern movement, and southwestern gas captured the California marketwhen the West coast's appetite for fuel outran its supplies. The Pacific Northwest
had abundant hydro-electric power, plus gas from the mountain states andCanada.
But times have changed. The coal industry has undergone a dramatic revival

throughout the nation, and nowhere do its prospects look brighter than in the
West. In fact, the leasing of federal coal involves to a great degree the ability ofthe American coal industry to expand to meet energy self-sufficiency.
Big mining operations have come to the West, and from Washington state toTexas, big new power plants are being built to burn coal. The development of hugecoal-fired generating plants in the Four Corners area of the Southwest to wheelclean power to major load centers as remote as Los Angeles has dramatizedcoal's vital role in giving the West power parity with the rest of the nation.
But western coal has more than a regional role to play in energy development.The low-sulfur content of western coal is winning it customers in the Midwestwhere the traditional coal supplies cannot be burned under existing or pendingair pollution regulations.
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Beyond the great contribution of western coal to direct power generation lies

its promise as an enormous source of synthetic natural gas and oil. The American

Gas Association sponsored an engineering survey of potential sites for commercial

coal gasification plants which identified at least 176 possible sites, and most

of them were in the West. Such a plant, to produce about 250 million cubic feet

of gas per day, requires a supply of about 6 million tons of bituminous coal a

year, or a larger amount of lower rank coals. For the minimum 20-year life of

the plant, this means a block of at least 120 million tons of uncommitted coal re-

serves, and perhaps as much as 200 million tons.
Coal gasification will certainly not be a western exclusive, but it is hardly

surprising that the largely untapped coal deposits of the West have produced

so many candidate sites for these big coal gasification plants. In fact, the first

plant on this commercial scale could be built near Farmington, New Mexico,

where El Paso Natural Gas Company has already asked the Federal Power

Commission to approve the construction of a 250 million cubic feet-a-day gasifica-

tion plant, which would consume 8.8 million tons of subbituminous coal a year.

When coal gasification really takes hold, the coal industry must be ready to

expand its production effort prodigiously, and the western coal fields will have

to support a big share of that expansion. To do this we must have a realistic and

workable coal leasing procedure. We do not believe H.R. 3265 would contribute

to this goal.

Amending the 1920 leasing law

The coal industry opposes any legislation which would substantially amend

the Mineral Lands Leasing Act of 1920. This law while perhaps not perfect, has

proven to be a useful vehicle to accomplish a desired objective, and an extensive
body of law has evolved which provides guidance for those operating on coal
leases as well as the government and the courts. These precedents compensate in
large measure for the minor imperfections and whatever vagueness exists in the
language of the Act.
The basic approach of the 1920 law is sound. It provides a vehicle for develop-

ment of the nation's coal resources while at the same time it provides the
mechanism for the Department of Interior to develop regulations that would
provide for the environmental protection of the public lands.
The problem is not with the basic law, but rather with its implementation. The

present federal leasing program being implemented under the 1920 law is one
of retardation of coal development. There have been relatively few leases granted
over the last several years and only one prospecting permit. This policy of restric-
tion is shocking in light of the need for America to achieve energy self-sufficiency.
The almost unlimited discretion given the Secretary by the Mineral Lands

Leasing Act of 1920 amounts to near-total authority over whether or not western
coal lands will be developed, irrespective of either the needs of the country or
the will of the Congress. Granted, in many cases the Department of Interior has
operated by default in the absence of specific statutory guidelines.
The use of bonus bidding as the sole method of implementing the statutory

requirement of competitive bidding tends to inhibit competition by precluding
the entry into western coal production of companies without sufficient present
cash flow to justify large front ended leasing arrangements. We believe that
within the protection of the rights of the people of the United States in whose
names these lands are held, there should be some system developed to avoid the
anti-competitive effects of the bonus bidding system. This, we believe, could be
accomplished within the framework of the present law.
Although the coal industry favors retention of the 1920 leasing act, we do

believe that the law should be amended in such a way as to spell out more
specifically the guidelines within which the Department should operate and to
redefine the leasing program within the need to develop America's indigenous
energy resources. Accordingly, we concur with a finding of the Public Land Law
Review Commission that "Congress should establish national policy on all public
lands by prescribing the controlling standards, guidelines, and criteria, for the
exercise of authority delegated to executive agencies."

Competitive bonus bidding
Historically, the public lands have been used by the federal government for

development. Preemption and homestead laws had the underlying purpose of
extending the area of settlement in the country and creating a class of citizens
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who owned small farms and homesteads. The public lands were used to finance
the extension of our railroad systems and thereby literally extend the area of the
United States. Similiarly, the Mining Law of 1872 provided for the development
of natural resources in the context of the technology of the times, and it also
encouraged the individual citizen participation in the development of those
resources.
There has been a recent dramatic turn from the use of the public lands for

development as is exemplified by the recent disposition of oil and gas leases
on the Outer Continental Shelf. The emphasis now appears to be on the federal
coffers. The only policy being given any serious consideration is the economic
policy—a policy we see in the Executive Branch, flowing from the Office of
Management and Budget, in the concept that there must be a "fair return" for
the disposition of any resources—known or supposed—of the public lands. We
submit that, although the nation is more sophisticated than in 1920, use of the
public lands for development is not outdated. It merely needs refinement.
Under existing Bureau of Land Management practice, competition in bidding

for coal leases is limited to a per-acre bonus paid at the time of the bid. The
royalty is fixed and is paid as the coal is mined. The coal industry has been
seriously concerned over this emphasis on bonus bidding. We believe that the
result is in fact anti-competitive.

Since the enactment of the statute governing OCS leases, we have witnessed
spiraling returns to the federal government for the leasing of these resources
without any regard to the fact that the economics involved in leasing and develop-
ment of the resources has necessarily placed these mineral resources at the dis-
posal of only the very largest corporations. Much criticism has been leveled at the
inordinate number of leases held by large corporations; yet, bonus bidding effec-
tively precludes the acquisition of leases by small operators, and H.R. 3265 would
continue the machinery for this over-reliance on bonus bidding in the future,
since bonus bidding is "competitive," and the Secretary of Interior is directed
by the amendment to Sec. 2(a) (1) to award leases by that criteria. In short,
bonus bidding operates to the distinct disadvantage of coal operators and is
severely detrimental to the development of western coal resources on a sound
competitive basis.

It is perhaps time to begin a retreat from the approach which puts the amount
of cash bonus bid above all other considerations in the disposition of mineral re-
sources in the public lands. We suggest that the Congress look into the advis-
ability of a system by which royalty rates are bid competitively rather than the
present system of bonus bids. Larger operators have an advantage under the
bonus bid system in that they are able to tie up large sums in per-acre bonuses
whereas smaller operators are not able to do so. Bidding on royalties to be paid
out as the coal is mined would not irequire the tying up of large sums and would
enable small entrepreneurs to compete with larger companies.
There is no certainty of fair return to the successful bidder under bonus bid-

ding since he can have no complete idea of the quality of the known mineral
prior to the actual mining of it. Some Outer Continental Shelf leases, for which
large bonuses have been bid, have proved to be worthless. The only loss to the
government in royalty bidding would be the loss of bonanzas for valueless leases.
The royalty bidding system would assure the government a fair return, but

would not penalize the individual bidder if, in fact, the mineral resource dis-
posed of did not exist or was of such quality that it was not economic to develop.
The Secretary of Interior is presently studying the feasibility of royalty bidding
and whether it is a viable alternative to bonus bidding. In October 1974 several
oil and gas leases in the Outer Continental Shelf were awarded through both
royalty and bonus bidding. A thorough examination of the results of operations
under these leases will be required to determine whether royalty bidding will be
in the public interest and assure that qualified operators are not restricted from
bidding because of huge "front end" costs. The Secretary should be permitted to
evaluate the data and the flexibility to determine the bidding methods as he does
under the Outer Continental Shelf Lands Act.
The provision permitting deferred bonus payment will be of some help in off-

setting the bonus "front-end" costs which can be so devastating to qualified op-
erators who do not have the financial flexibility to cope with bonus bidding.
The royalty rate should not be set by statute but should be left to the discretion

of the Secretary of Interior. Section 7(a) of H.R. 3265 provides that the Sec-
retary of Interior shall have the discretion to determine royalty rates. We
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support this concept in light of the varying mining conditions, 
marketability, and

quality of coal that exists throughout the country. At the pre
sent time, royalty

rates are uniform regardless of the coal produced.

H.R. 3265 provides only for competitive bidding with respect
 to the awarding

of a lease. Section 201(a) of the current Act allows the Secret
ary of Interior not

only to award leases by competitive leasing, but also "by such 
other methods as

he may by general regulations adopt, to any qualified applicant." 
Essentially, this

allows for a negotiated lease with a qualified party. Without this 
provision chaos

would result.
Take for example a coal producer that has an existing operation on 

leased land

on which operations will be completed during the ensuing five ye
ars. The leased

land abuts additional federal lands suitable for the continuation 
of the mining

operation. This operator should be permitted to lease the abutting la
nd. Without

such an allowance the land would fall prey to speculators knowi
ng full well the

coal producer must have the land to continue his operation. Th
e price of the land,

• if subject to competitive bidding, would like be much higher with a 
resulting

increase in the price to the consumer. The Secretary of Interior sh
ould be per-

mitted to negotiate with the active producer for expansion of the or
iginal lease,

taking into consideration the social and economic factors affecting t
he producer,

his employees, the surrounding communities, the state and federal 
government.

Prospecting permits

When implemented, the practice of granting prospecting permits has 
proven

extremely beneficial to both coal producer and the federal governme
nt. The

current administrative embargo on the granting of permits should be l
ifted.

Most certainly the Act should not be amended to eliminate the permit sy
stem.

Section 4 of H.R. 3265 would repeal subsection 2(b) of the Mineral Lea
sing Act

of 1920 which provides for prospecting permits. Amending the law in this 
manner

would be ill-advised. Rather, the law should be amended to provide for 
more

active prospecting.
The Minerals Lands Leasing Act permits the Secretary of the Interior to issue

coal prespecting permits on land only in circumstances in which prospecting 
or

exploratory work is necessary to determine the existence of workability of coal

deposits in unclaimed, undeveloped areas. The Secretary has interpreted this 
to

mean (1) that he is without authority to issue a prespecting permit for more

detailed exploration on land where coal deposits are known to exist in workab
le

quantity, (Claude P. Heiner, 70 1.D. 149 (1963 ) ) ; (2) that is is not necessa
ry

that such detailed information be available concerning coal deposits for a deter-

mination to be made with some degree of assurance that a mining operation will

be an economic success (Sinclair Mines, Inc., A-27160 (1955), Morris Kline,

A-27651 (1958) ) ; (3) that a permit cannot be granted so that core drilling can

be done to determine the coking qualities of coal, (Malcolm N. McKinnon, et al.,

A-29588 (1963) ) ; (4) that a permit cannot be granted so that a determination

can be made whether the deposits are suitable for the intended development of a

power plant calling for an investment of $100 million or more, (K. N. Garard,

A-29886 (1963) ) ; and (5) that a prospecting permit cannot be issued to estab-

lish the existence of coal sufficient in extent, at mineable depths, and not subject

to faulting and fracturing, as to insure feasibility of mining operations.

(Colorado-Ute Electric Association, Inc., A-29964 (1964) ).

The application of these interpretations has been that prospecting permits are

practically impossible to obtain and potential lessees have often been forced to

bid competitively on lands with no knowledge as to the marketability or even

existence of continuing coal beds. Indeed, for over three years Interior has re-

fused to grant any exploration permits for coal leases. This has seriously under-

mined the industry's ability and incentive to expand. The Department's policy

regarding prospecting must be changed.
We oppose that portion of H.R. 3265 which would eliminate the issuance of

prospecting licenses. However, we do believe this section should be amended to

provide that information gathered as a result of such prospecting and provided

to the Department of the Interior should be kept confidential for some specific

period of time. Otherwise, information gathered at great expense by one company

could be used to its competitive disadvantage by being provided to a competitor

for the land in question. If exploration licenses are to be utilized, they should
confer an exclusive right to explore. Multiple exploration licenses covering the
same area would be duplicative and counter-productive to effective and efficient
development.
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Public hearings
Section 2(a) (2) of H.R. 3265 requires a comprehensive land use plan pre-

pared by the Secretary of Interior in consultation with the state and local gov-
ernments. In addition, there shall be provided the opportunity for comments
from the public.

It is the obligation of the state and local governments to speak on behalf of
their citizens. If the citizens are opposed to a given lease this view should be
communicated to the government officials. These officials, during the consulta-
tion phase with the Secretary, should be in a position to express the views of
those concerned—either in favor or in opposition. A separate public hearing on
each land use plan relating to a new lease would be counter-productive, causing
unnecessary delay and expense to all concerned. We do not believe that another
hearing would contribute any measurable benefits.
The bill would amend the Act to provide that moneys paid to states or political

subdivisions thereof "may" be used for planning, public facilities and public serv-
ices. We believe these funds should be specifically earmarked by the states for
public services in the communities adjacent to the mine. Certainly this should
be true until such time as the tax base of the locality is expanded through the
increased tax collections from the producing mine. In any event it is imperative
that either through the state or the federal system, funds be channeled to the
local jurisdiction that will support the work force of the mine.
The requirement that every lease must be producing in paying quantities at

the end of ten years or be terminated is unrealistic. The bill must recognize a
mining operation is often made up of several leases which will be mined over a
30 or 40 year period to supply an electric power plant or other use. The logical de-
velopment of the mine might require that a particular lease not actually be
mined for more than ten years even though it is part of a producing operation.
The bill should recognize that these mining units exist and provide authority
to unitize production so the non-producing leases in a producing operation will not
be terminated. To require each lease to be producing in such a unit would dis-
rupt logical development. The ten year lease term is also too short. As pointed
out above, mining operations are made up of many leases and easements—
private and federal. It can take many years just to put together a viable mining
operation with enough reserves under several leases. It can take several more
years to get the transportation facilities and the coal utilization plan authorized
and constructed so that coal production from each lease within ten years could
cause inefficient and unrealistic development. We recommend a twenty-year
lease term which can be reviewed every ten years thereafter.
The public hearing procedures should also be rewritten to avoid duplication

which affords no real benefit and can cause considerable delay.
Summary and conclusion
In summary, the coal industry opposes H.R. 3265 but recognizes the need for

certain amendments that would provide for greater policy control and more effec-
tive guidelines for administrative discretion from the Congress.
This committee is uniquely endowed by its expertise in energy and public land

matters to understand the great importance of western coal to the nation's
future. The time has come for us to begin using this region's fantastic coal re-
serves to the extent necessary to free domestic gas and oil for space heating and
transportation, and ohter uses for which they are especially suited. This would
have the additional desirable effect of reducing our dangerous dependence on
imported fuels. The time has come when we should be gasifying and liquefying
coal in the West, rather than importing LNG from Algeria and transporting crude
from Saudi Arabia.

STATEMENT OF J. ALLEN OVERTON, JR., PRESIDENT, AMERICAN MINING CONGRESS

Madam Chairman and members of the subcommittee: The American Mining
Congress wishes to comment on H.R. 326.5, a bill which would amend certain
provisions of the Mineral Leasing Act of 1920. The development of coal on federal
lands in the West is of great importance to the country and to the members of
the American Mining Congress, and the bill presently being considered by
your Subcommittee is a cause of considerable concern to us.
In commenting upon this proposed legislation, we are proceeding on the basis

of certain assumptions as to the policy and goals of the federal government
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upon which any amendment to the Mineral Leasing Act should be predicated.
We sincerely hope that these assumptions are shared by the members of the
Subcommittee, for they are basic to any solution to the problem addressed by
the subject bill. Our assumptions are as follows:

1. The Congress should encourage the exploration for, and development of,
federal coal by private industry as it is not the intention of the federal govern-
ment to itself undertake exploration and mining. This policy was expressed in
the Mining and Minerals Policy Act of 1970 (30 U.S.C. 21 (a) ) and hopefully is
still the sentiment of the Congress.

2. Development of the low-sulfur coal on federal lands in the West is essen-
tial to the resolution of the nation's current energy dilemma, to the alleviation of
its growing balance-of-payments deficit in international trade, and to the satis-
faction of the requirements of air pollution laws.

3. It is desirable that coal on federal land be brought into the market place
at a reasonable price and that competition in the coal mining industry be
encouraged.

4. Environmental problems arising in connection with the development of
Western coal are adequately covered by the provisions of laws already passed.
namely the National Environmental Policy Act, the Clean Air Act, the Water
Pollution Control Act and legislation requiring the reclamation of surface mined
lands.
With these assumptions in mind, let us look at the subject bill. H.R. 3265

appears to be directed at two problems which have been alleged to exist in the
present system for leasing federal coal, to wit:
(a) That leases have been issued without adequate requirements for develop-

ment or production by the lessee and, hence, many lessees have obtained leases
for speculative purposes; and
(b) That leases have been issued on a basis which does not afford a fair return

to the United States for the resources leasesd.
We do not agree that either of these problems is of such magnitude that

charges of the nature contemplated by H.R. 3265 are required.
In relation to the assertion that lessees have not used diligence in developing

their leases, one must examine the realties of the present status of Western coal
and likewise its situation in past years. Many Western coal deposits are remote
from transportation facilities and, although low in sulfur content, are also rela-
tively low in Btu content compared with Eastern coal. In order to market West-
ern coal, either an expensive rail or pipeline connection must be constructed or
the entire industrial facility using the coal must be located at or near the mine
mouth. Western coal has in the past been used primarily for the generation of
electricity in thermal electric plants, and it is anticipated that this, together with
its use for the manufacture of synthetic natural gas and oil, will be its primary
market in the future. It can be seen that for development of most Western coal
deposits, an investment of many millions of dollars in transportation facilities
or mine-mouth industrial facilities is required and that one does not open a coal
mine in the West without first having an assured market for the coal to be
mined. This contrasts with the Eastern situation, where there are many mines
in existence relatively close to an extensive rail and water transportation net-
work affording easy access to many consuming industries.
It is a matter of fact that there has not in the past been any substantial

market for federal coal in the West, that what is now foreseeable as the market
for this coal has only come about as a result of the recently developed standards
for air pollution control and the nation's growing energy shortage, and that a
substantial amount of time is required for the analysis of a coal deposit, devel-
opment of mining plans, negotiation of sales contracts and the opening of a
mine. These factors, rather than speculative motives on the part of lessees or
dilatory action on the part of the Department of the Interior, are the major
reasons why many outstanding federal leases presently have no coal production.
In examining the list of nonproductive federal coal leases, one should also

keep in mind that in almost every instance a number of leases must be grouped
together to constitute one property capable of being considered a logical mining
unit, that many lessees are presently in the process of negotiating coal sales con-
tracts and acquiring mining equipment (which now, due to unprecedented de-
mand, has an exceptionally long manufacturers' lead time) and that in a number
of cases leases are held by entities which are subsidiaries of public utility com-
panies who have acquired the leases as a reserve for their future needs. In no
event could such holdings by public utility companies be deemed to be speculative.
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With respect to the contention that federal leases have been issued at royalty
rates so low that there will be no fair return to the public, one should consider
that all costs in the nature of bonuses, rents and royalties will be passed on by
the lessee to the ultimate consumer of the coal and will result in higher prices
to the general public for the electricity, gas or oil produced from the coal.
Heavy economic burdens in leases for Western coal will tend to keep it out of
the market place. Certainly the public interest in having an inexpensive, abun-
dant supply of coal available must be equally as important as providing for
high bonus, rent or royalty payments to the federal government.
With respect to the specific provisions of H.R. 3265, we have the following

comments:
1. Section 2 of H.R. 3265 would require the Secretary to issue leases solely

on a competitive bonus bidding system, specifically prohibiting royalty bidding.
It would remove the Secretary's present flexibility in the issuance of leases
and would, we believe, be inconsistent with the best interests of the country.
The Secretary should be permitted to issues leases on a negotiated basis, as
well as a competitive basis, so he can assure that an operator who may already
own other coal lands, water rights, or other property interests which must neces-
sarily be combined with a particular tract of federal coal in order to make a
project will be able to control the essential federal tract. As mentioned above,
the nature of the development of Western coal may require that an industrial
facility costing hundreds of millions of dollars be sited in a remote location
and, as a result, the consuming plant will often require a contract from the
mine guaranteeing it a coal supply for the life of the plant—from 25 to 35
years. Consequently, a coal reserve of substantial size must be held by the
mining company in order to make the project acceptable to the utility industry
and to the financial community lending funds for the project. The economies in-
herent in large-scale mining operations also require the accumulation of sub-
stantial reserves In a single ownership; in many instances, if land ownerships
are fragmented or checkerboarded, coal in those lands will not in fact be
minable at all if they are not all leased to one operator. In addition, water is
critical to the development of Western coal. If necessary water rights are held
separately from coal, there may be no development resulting. These factors
require that the Secretary have the power to negotiate leases with parties who
may hold other property rights essential to the creation of a project.
This section also states that no bid shall be accepted which is less than the

fair market value of the coal subject to the lease. This is a very confusing state-
ment. Could it mean that any sale of the mined coal by the lessee at a price
much in excess of the government's bonus plus the miner's cost results in a finding
that the lease had been issued in violation of the statute? This provision should
be omitted or clarified.
This section also provides for a system of deferred bonus payments. We would

suggest that any such provision, or any provision permitting bidding on the
basis of work commitments or minimum royalties, be left to the discretion of the
Secretary. The section as written is entirely too restrictive and would not be
conductive to the promotion of competition in the coal industry nor to the
development of the leases issued.

Section 2 also states that leases shall be for 10 years. This is inconsistent
with the provisions of section 5, which provide that the term shall be for 10
years and so long thereafter as coal is produced.

2. Section 3 of H.R. 3265 requires that the Secretary or the Secretary of
Agriculture prepare a comprehensive land use plan prior to issuing a lease
and that there be consultation with state and local governments. This would
indicate that the decision whether to lease or not to lease will remain with the
federal government even though the state or local government may have a land
use plan inconsistent with such decision. However, under section 4 of H.R. 3265
there is a provision that an exploration license must comply with state and local
environmental laws and regulations. Does this provision in section 4 require
compliance with state or local land use regulations which may prevent explora-
tion and/or mining? There seems to be some inconsistency between the two pro-
visions, and we would question the desirability of permitting state and local
desires to override the federal decision-making power with respect to federal
lands. Certainly the federal government must give consideration to the require-
ments of the states or localities which will consume the end-product of the
manufacturing process rather than just the desires of the state or locality
where the mining will occur.
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We also question the desirability of including in section 3 the requirement
that the administrator of EPA concur in the issuance of the lease. It would
seem that operations under the lease will be subject to the Water Pollution Con-

trol Act and the Clean Air Act, and EPA concurrence in lease issuance should
not be required.
The last paragraph of section 3 states that no lease shall be issued without

assurance that the Surface Reclamation Act of 1974 has been complied' with.
This is illogical since it is impossible to comply with that Act prior to obtain-
ing a mining lease.

3. Section 4 radically changes the provisions of the Mineral Leasing Act re-
lating to prospecting permits by eliminating the preferential right of permit
holders to obtain a mining lease. We feel strongly that unless the federal govern-
ment is to assume the major burden of prospecting for new coal reserves, there
must be assurance that the prospector will be entitled to develop any minable
deposit which he may discover. We doubt that, under the provisions of section 4
many parties would be inclined to apply for an exploration license. It is ex-
tremely doubtful that all economic reserves of coal in federal lands are now
identified. This is true even with respect to shallow coal in a number of areas
where surface exposure are far apart or where aluvium may cover the surface.
As you know, although the general area of coal occurrence may be known, a
known bed may vary in thickness and in quality, and considerable exploratory
and development work is always required to determine if a given deposit can be
economically mined. In addition, the system proposed by H.R. 3265 would, we
believe, tend to favor companies with large capital resources which could afford
to prospect in many areas on the assumption that they would be the successful
bidder for at least one of such areas.
This section also provides that all exploration data obtained by a licensee shall

be furnished to the Secretary. Under the provisions of section 2 of the bill, the
Secretary must assess any land prior to offering it for lease, and it is not clear
that such data would not be used in his assessment—which under Flction 2 is
subject to public comment. It also is not clear whether such data must be con-
sidered by the Secretary in determining the "fair market value" of coal which,
under section 2, would establish a floor for acceptable bids. These factors would
also indicate that there would be little exploration done pursuant to this pro-
posed system.

4. Section 5 provides that the lease shall have a term of 10 years and so long
thereafter as coal is produced in paying quantities, the term "paying quantities"

being related to profitability of the mine. The determination of whether the
mine is profitable could be very difficult since the lease might be part of a mine
including other lands—federal, state, or private—or might be held by a com-
pany operating a number of mines, thereby leading to many questions relating

to the allocation of overhead, interest expenses, etc. We feel strongly that the
primary term of 10 years is unrealistically short and that the continuance of
the term should not be dependent upon profitability but upon production from

any property within the logical mining unit of which the particular lease is a

part.
The section also provides that a lease is conditioned upon diligent develop-

ment and that this requirement cannot be satisfied by advance royalties in lieu
thereof. Such a provision is also unrealistic (and probably unlawful as to exist-
ing leases). The concept of advance or minimum royalties is well established in

the mineral industry and is quite common in leases on privately owned or state-

owned lands. The present discretion of the Secretary to permit the payment of
minimum royalties should be continued.
In this regard the Subcommittee should realize that, as pointed out above, a

mine will not be opened on Western coal until the market for the coal has been

developed. Consequently, provisions placed in the leases will not have the effect

of forcing production but will only have the effect of forcing termination of the

lease if a market does not exist, in which event the government will have to re-let

the property to another operator who will be faced with the same marketing

problems as the original lessee. We would suggest that it is preferable to require
the investment by the lessee of monies in the lease either in the form of minimum
royalties or in the form of required expenditures and to permit the lease to remain
in effect until market conditions permit production to be commenced.
The Mineral Leasing Act should be amended to permit unitization of federal

coal leases with other federal leases and with holding on state, private or other
lands. Such a provision would recognize the actual requirements of the mining



166

Industry and would prevent the unnecessary and uneconomical openings of mines
on different tracts merely to satisfy the provisions of individual leases requiring
production by certain dates.

Section 5 also provides that lease terms will be subject to readjustment at the
end of the primary term of the lease and at the end of each five-year period
thereafter. As mentioned above the marketing of Western coal will in most
instances require long-term sales contracts; the uncertainties created by this
provision in H.R. 3265 will make it very difficult to give any assurance as to
lease tenure or economics to the utility and financing industries which will be
involved. We suggest that the present provisions of the Mineral Leasing Act with
respect to adjustment of lease terms are adequate.

5. Section 8 would impose a new nationwide limit on the acreage which could
be held under lease by any party. We question the desirability of such a limit in
view of the present limits set forth in the statute on a state-by-state basis. The
imposition of the 100,000-acre nationwide limit would seem to be extremely
arbitrary in that coal leases in one area of the country will not necessarily be
in competition with those in another area since their markets may be entirely
different. The provision discriminates against companies who may be already at
or near the proposed limit and who may be in dire need of additional federal coal
to create logical mining units. In addition, the language in section 8 referring to
"any subsidiary, affiliate, or persons controlled by or under common control
with such person, association, or corporation" is thoroughly confusing. This
concept seems to be adequately covered by 30 U.S.C. 184(e). We feel that section 8
should be deleted from the bill.

6. It would be helpful if Congress could give some guidance as to the applica-
bility of the National Environmental Policy Act to the federal cost leasing system.
As the law now stands, the Interior Department must make a determination as to
which of its actions constitutes a major federal action requiring an environmental
impact statement under NEPA. Because of NEPA's vague language as to what
actions require an impact statement, the Department's determination is open to
challenge in court, giving rise to all of the attendant delays in the judicial resolu-
tion of the question. It would seem highly desirable that the Interior Department
be permitted to issue an environmental impact statement covering coal leasing in
a large area. with such impact statement satisfying the requirements of NEPA
for all coal leases thereafter issued in such region. Certainly some guidance from
Congress would be extremely helpful with respect to this problem and would
facilitate progress in the leasing program.
We appreciate the opportunity of making these comments.

STATEMENT OF JAMES CANNON

Representative Mink and members of the Subcommittee on Minerals and
Mining, it gives me great pleasure to share my opinions with you today on
the proposed House Bill 3265 amending the Mineral Leasing Act of 1920. My
name is James Cannon. I am the author of a study published by the Council on
Economic Priorities in May, 1974, and entitled Leased and Lost. The study
analyzes the Federal coal leasing program involving 463 public land leases
and 11 Indian land leases between 1921 and 1973 in the states of North Dakota,
Montana, Wyoming, Colorado, Utah, Arizona, and New Mexico.
In the past year, Leased and Lost has received widespread press coverage.

The report has been praised for its accuracy and comprehensiveness by the
Department of Interior and many other government agencies and business and
public organizations. I have already testified before the Senate Subcommittee
on Minerals, Materials, and Fuels when it was considering its own version of
Mineral Leasing Act amendments.
After seven months of research into all aspects of the leasing program, we

concluded that the leasing program has failed abysmally to carry out its objec-
tives of promoting orderly and timely resource development while protecting
the environment and assuring a fair market return to the public treasury. Weak-
nesses in the Mineral Leasing Act are largely to blame although the situation
has been worsened by the Department of the Interior which has acted as if it
is better to have leased and lost than never leased at all. The Mineral Leasing
Act lacks the strength to compel the Department to carry out its objectives in
the public interest. It sets minimum lease terms far too leniently and provides no
mandate for comprehensive land or resource use planning prior to leasing.
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I would like to speak today about several provisions of H.R. 3265 based on

the data and conclusions found in Leased and Lost.
I strongly support the provision of the bill requiring that no less than half

the competitive lease sales utilize the deferred bonus bidding system. The cur-
rent system requires payment of the entire bonus bid prior to receiving the lease.
This requires lessees to outlay the entire cost of a lease long before receiving any

economic return on its investment. It, in effect, limits the participation in the
leasing program by the smaller companies who are unable to raise large
amounts of long term investment capital needed to compete with bids by "the
majors". On the other hand, by demanding full payment within 10 years, the
deferred bonus system provides an incentive for lessees to develop mining oper-
ations on leased land in order to recoup their gradually increasing investment.
H.R. 3265 provides that competitive leasing be done via the sealed bid

method. This method has definite advantages over oral bidding which histori-
cally has been most commonly employed. In oral bidding, it is in the bidder's
Interest to start low. If no one else bids, this bid will win. If other bidders
appear, there is another chance to offer a higher bonus. Under the sealed bid
system, the applicant is more likely to submit a bid which more nearly reflects
the true value of the lease because he knows he will not get another chance
to up his offer.

Unlike the bill passed by the Senate last summer, H.R. 3265 does not abolish
the preference right leasing system. I feel that this system no longer operates
in the public interest and agree with the Senate that it should be abandoned.
Although preference right leasing was justified a half a century ago when the
country was interested in learning the extent of its mineral wealth in the vast
empty spaces in the West, this interest is no longer pressing. Government maps
now pinpoint literally billions of tons of coal on public lands, 15 billion of which
have already been leased. Receipt of additional geological data from prospectors
under the preference right system no longer justifies the giveaway of publicly
owned coal.
In addition, preference right leasing fosters the speculative holding of leased

land because it requires little outlay of capital prior to development. According
to Interior's former Assistant Secretary Harrison Loesch, the low cost of obtain-
ing a preference right lease "has been an incentive for an individual or a small
company to obtain a preferential rights lease and then sit on it if there was no
overriding reason for production." CEP found evidence of this. In 1973 coal mines
were operating on only 3% of the Federal leases granted under the preference
right system compared to mines on 17% of the leases issued after competitive
leasing.
While it is true that preference right leasing provides a means for small com-

panies to obtain leases, the deferred bonus bidding system should provide a fair
means of leasing which will not exclude them. Therefore, I urge that the prefer-
ence right system, outdated and ineffectual, be abolished. One of the greatest
weaknesses in the existing leasing program is that lease terms are only adjusted
at 20 year intervals. Important new Department of the Interior regulations, such
as those governing reclamation procedures, can only be added to lease contracts
at the end of each 20 year period. Over 67% of all coal leases issued under the
Mineral Leasing Act have been issued since 1960, meaning that they will not
start coming up for adjustment until 1980 at the earliest.
H.R. 3265 makes two important changes in the law which should do much to

accelerate implementation of Departmental regulations. First, it reduces the
length of time between adjustments to 10 years originally and then at five year
periods thereafter. Secondly, it directs the Department of Interior to set royalties
as a percentage of the selling price of coal, rather than as a set fee per ton of
coal mined from leased land. If the price of coal varies, the royalty fee is ad-
justed automatically under the new system. Under the fixed royalty system cur-
rently in use, the royalty remains constant over the entire 20 years between ad-
justment. If the price of coal skyrockets, as it has in the past 5 years, the lessees
still pay only the set royalty fee, keeping all the incremental revenue to
themselves.
A major failure of the coal leasing program is that it has not been able to

promote orderly and timely resource development, first because lease terms were
set too leniently and permitted the speculative holding of land out of production

and secondly because the law contains no mandate for land use planning prior

to leasing.
Every lease sale has been held at the request of an industry applicant at sites

chosen by them. H.R. 3265, by directing the Department of Interior to conduct
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extensive land use planning prior to leasing with the aim of choosing lease sites
according to social, environmental, and economic considerations, should go a
long way toward a leasing system which minimizes rather than fosters un-planned, random, and uncoordinated western development practices.
The strengthening of the diligent production requirements will also aid the

Department in promoting timely resource development. The loophole in the
present law which allows lessees to satisfy the diligent production requirement
by payment of one year's advance rental when combined with the low cost of
holding leases undermines attempts by the Department to guarantee coal pro-
duction from leased land. Consequently, the situation exists today where 89%
of all leases are not now producing coal. 69% of all leases have never produced
a single ton of coal.
H.R. 3265 hopes to prevent this obfuscation of resource development planning

by making continuance of leases after 10 years contingent on the production of
coal in paying quantities. I would respectfully urge that this clause be strength-
ened further by directing leaseholders to prepare development plans within a
few years of the signing of a lease. Upon receiving approval from the Depart-ment of the Interior, the leaseholder should be required to produce coal at a rate
estimated in the plan or forfeit the lease.
I also urge that the privilege now extended to leaseholders to assign their

leases to another party be abolished by amendment to the Mineral Leasing Act.The assignment provision currently provides an incentive for a leaseholder to
keep leased land out of production waiting for its value to increase at which timeit can assign it to another party and retain an overriding royalty on futureproduction. The purpose of the leasing program is to promote orderly and timelyresource development. If a leaseholder is unable or unwilling to produce coalfrom the land, it should be returned to the government, reevaluated, and leasedagain if it is in the public interest to do so. If the value of a lease is enhancedwith time, the public rather than the original leaseholder should receive thebenefit of that increase reflected in a higher bid at its second leasing.

Finlaly, I would like to commend the drafters of H.R. 3265 for amending theMineral Leasing Act so that states may use their share of the royalties forstudying and providing desperately needed public services in areas affected bycoal development. The socio-economic impacts of rapid urban development at-tendant to the opening of coal mines in sparsely populated areas is a problem ofparamount concern. Greater attention and more resources must be devoted toreducing these impacts by the Federal and state governments and the currentand potential industrial developers. Not nearly enough effort has been forth-coming on this aspect of western coal development, but this amendment in H.R.3265 is one important step in the right direction.

STATEMENT OF KAISER STEEL CORPORATION

Kaiser Steel Corporation appreciates the opportunity to submit to the Sub-committee on Mines and Mining of the House Committee on Interior and InsularAffairs its views with respect to H.R. 3265, Federal Coal Leasing Amendments
Act of 1975. Kaiser Steel has the only fully integrated major steel plant on thePacific coast and is the largest steel producer there. Approximately 85% (abouttwo million tons annually) of Kaiser Steel's coking coal requirements is suppliedfrom mines at Sunnyside, Utah, and at York Canyon near Raton, New Mexico.
Coal reserves associated with these mines are on properties owned in fee andleased under federal and state leases. The metallurgical coal produced at these
mines is blended at Kaiser's steel mill with other grades of metallurgical coal
purchased from others. Some of the metallurgical coal produced from these
mines is sold to other steelmakers and noncoking coal from these mines is avail-
able for sale to others.
Kaiser Steel is of the opinion that any new legislation governing coal leasing

should give the Department of Interior sufficient authority to encourage sound
development and conservation practices and to take into consideration the
economic conditions existing at the time individual leases are awarded. The re-
quirement of Section 2 that every lease be issued on the basis of competitive
bidding would defeat the sound practice of the Department in issuing new leases
to a mine operator covering tracts adjacent to existing works for purposes of
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logical expansion and recovery of resources which might not otherwise be de-
veloped. Such leases are usually of benefit only to the existing operator and
competitive bidding for them would simply encourage private speculators seeking
to profit from subsequent transfer of the lease to the existing operator. The
Department of the Interior should be given the discretion to determine approp-
riate bidding methods and should not be limited to a bonus bidding system.
Under Section 5 of H.R. 3265, the primary term of each lease would be for

ten years and for so long thereafter as coal is produced in paying quantities from
that lease. The lease would be subject to readjustment at the end of its primary
term of ten years and at the end of each five year period thereafter. Coal mining
requires substantial capital investments, and a ten year period is wholly inade-
quate to justify capital investments of the magnitude required. A ten year primary
lease term would clearly tend to discourage development and production of coal
from federal lands. Frequent readjustment of the lease terms would disrupt
sound economic planning and create an unnecessary burden for the lessee. We urge
that the primary term be increased to 20 years, with readjustment periods each
ten years thereafter.
Kaiser Steel believes that the requirement that each lease must annually pro-

duce paying quantities of coal after its primary term is unduly restrictive. This
provision does not recognize the need of a large consumer of coal to assemble
coal reserves in order to satisfy economic requirements and to mine those re-
serves in an orderly manner. Such a provision would force that consumer to
proliferate token mines on every lease to preserve rights to the entire assembly
of reserves. This practice would have an adversee conservation and environ-
mental impact and would be wasteful of capital. Furthermore, the market test
of paying quantities does not recognize that coal from a "captive mine" of a
consumer may be diligently and continuously mined at or below wide-ranging
market levels.

Section 5 would establish a minimum royalty of no less than 10% of the sale
price of products produced provided that the Secretary may determine a lesser
amount in the case of coal recovered by deep mining operations. A 10% royalty
is substantially higher than rates traditionally paid to private owners. A royalty
rate of this magnitude could stifle rather than stimulate coal production. Any
such royalty would have to be passed on to the ultimate consumers in the form
of higher prices, and would be highly inflationary. In addition, any such mini-
mum royalty rate would tend to increase royalty rates charged by private
owners and would tend to increase the market price for coal. We strongly believe
that royalty rates should be left to the discretion of the Secretary.
We urge, therefore, that any new legislation in this field give the following

discretionary authority to the Department of Interior:
(i) To adopt regulations which would (a) contemplate the assembly in broad

economic units of coal-bearing lands, including private lands and federal and
state leaseholds, (b) encourage diligent development and operation of such units
as a whole in a proper manner and not on the basis of individual leases, and (c)
permit retention of federal leases if the operator is engaged in such development
of those units.

(ii) To permit the granting of leases without competitive bidding to a mine
operator for the purpose of the logical extension or expansion of existing mines.

(iii) Authorize the Secretary to permit bidding on a royalty or bonus bidding
system, or on such other basis as the Secretary deems appropriate.
(iv) Authorize the Secretary to establish appropriate royalty rates.
We also strongly recommend that the primary terms of new leases be for a

period of 20 years and that such leases be subject to readjustment at the end of
the primary term and at the end of each ten year period thereafter.

Kaiser Steel recognizes the needs for changes in coal leasing policies in the
light of current conditions and the need to expand the nation's coal production.
However, we firmly believe that care must be taken to assure that these new
policies are flexible enough to encourage and not impede the development of new
coal production.
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