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INDIAN TRUST COUNSEL AUTHORITY

MONDAY, MAY 7, 1973

U.S. SENATE,
SUBCOMMITTEE ON INDIAN AFFAIRS,

OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington,D.C.

The subcommittee met at 2 p.m., in room 3110, Dirksen Office Build-
ing, pursuant to notice, Hon. James Abourezk, chairman, presiding.
Present: Senators Abourezk [presiding] and Bartlett.
Also present: Jerry Verkler, staff director Forrest Gerard, Richard

Craft, and James Beirne, professional staff members.

OPENING STATEMENT OF HON. JAMES ABOUREZK, A U.S. SENATOR
FROM THE STATE OF SOUTH DAKOTA

Senator ABOUREZK. The Senate Indian Affairs Subcommittee is now
in order.
The subject of today's hearings is legislation to provide for the crea-

tion of the Indian Trust Counsel Authority.
S. 1012, introduced by Senator Jackson and myself, and S. 1339,

introduced by Senator Jackson, Senator Fannin, and myself at the
request of the administration are virtually identical measures similar
to legislation considered last Congress by this subcommittee.
The purpose of this legislatiM is to guarantee that the United

States will fully and faithfully exercise its fiduciary duties to the
American Indians and Alaska Natives with respect to natural resource
rights.
These fiduciary duties have too often become compromised due to

the conflicting responsibilities of various Federal agencies.
For example, the Department of the Interior is responsible at the

same time for the management and utilization of public land and
water resources and the management of Indian affairs—the Solicitor
of the Department, in effect, is the attorney to the trustee for Indians,
Bureau of Indian Affairs, while serving the Bureau of Reclamation
and Bureau of Land Management.
The Department of Justice is obligated to provide legal representa-

tion to the Indian beneficiaries of the trustee relationship while repre-
senting other conflicting agencies and even while defending Indian
Claims Commission proceedings for the United States.
This conflict serves neither party.
In United States v. Kagama (118 U.S. 375, (1886) ) , the Supreme

Court recognized that the United States had a duty to protect Indian
rights. In 1942, in the case of Seminole Nation v. United States, the

(1)
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Court stated that the United States "has charged itself with moral
obligations of the highest responsibility and trust," (316 U.S. 286,
297, (1942) ).
The courts have stressed that "the most exacting judiciary standards

should be applied to scrutinize Federal management of Indian prop-
erty." Seminole Nation v. United States, (316 U.S. 286, 297, (1942) ) ;
Navajo Tribe v. United States, (364 F. 2d, 320, 324, (Ct. Cis, 1966). In
the Navajo Tribe case, the Court emphasized the duty of loyalty owed
by the United States to the Indians.
To prevent self-dealing by the United States—and perhaps even

more importantly, to prevent the appearance of self-dealing—it is
necessary that the legal and moral obligations of the United States to
preserve and protect Indian natural resource rights be accorded a
strong and effective voice which will be independent of countervailing
pressures.
This voice, perhaps the conscience of the United States, should be

able to participate in the actual decisionmaking affecting Indian nat-
ural resources; and when a decision is made adverse to the interests
of the Indians, should be able to go into the courts to have the decision
reversed.
The mechanics of providing this independent legal counsel and rep-

resentation is the subject of this hearing.
At this point I shall order that the bills and executive communica-

tion be made a part of the record.
[The texts of S. 1012 and S. 1339 and an executive communication

follow:]
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S. 1012

IN TI 1E SENATE OF nu; UN I TED sTATEs

FEBRUARY 26, 1973

Mr. JACKSON (for himself and Mr. ABOUREZK) introduced the following bill
which was read twice and referred to the Committee on Interior and Insular
Affairs

A BILL
To provide for the creation of the Indian Trust Counsel Authority,

and for other purposes.

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That in reaffirming the trust and treaty relationships be-

4 tween the United States of America and the American In-

5 dians, and between the United States and the Alaska Natives,

6 which Indians and Natives are hereinafter referred to as

7 "Indians", the purpose of this Act is to establish an Indian

8 Trust Counsel Authority to provide independent legal coun-

9 sel and representation for the preservation and protection of

10 the natural resource rights of the Indians.

11 Si'. 2. (a) The Indian Trust Counsel Authority, herein-
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1 after referred to as the Aulltiliity, is established as an inde-

2 pendent agency in the executive branch.

3 (b) The Authority shall be governed . by a Board of

4 Directors composed of three members to be appointed by the

5 President by and wia the advice and consent of the Senate.

6 (c) At least two of the members of tile Board of Direc-

7 tors shall be Indians.

8 (d) The terms of office of members of the Board of

9 Directors' shall be four years, except that of the first three

10 members appointed, one shall be appointed for a two-year

11 term, one shall be appointed for a. three-year term, and one

19 shall be appointed for a four-year term. A ii let apiminted

13 to fill a vacancy occurring prior to the expiration of the tot in

14 for which his predecessor was appointed shall be appointed

15 for the remainder of such term. Upon the expiration of his

16 tcrin of office, a member shall serve until his successor has

17 Leen appointed and qualified.. A member of the Board of

18 Directors may be removed by the President only for ineffi-

19 ciency, neglect of duty, and malfeasance in office.

20 (e) The President shall designate one of the Directors

21 to serve as Chairman at his pleasure.

22 (I) The members of the Board of Pirectors shall receive

23 ray al- the daily equivalent of the rate provided tor grade

24 ( S-18 in section 5332 of title 5, 1nited States Code, for
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1 each day they are engaged in the business of the Authority,

2 and shall be allowed travel expenses, including a per diem al-

3 lowatwe as authorized. by section 5703 of title 5, United

4 States Code, in connection with their services for the

5 Authority.

6 SE'. 3. The Board of Directors shall convene at the

call of the Chairman, hut must convene at least once each

8 quarter, to set policy for the Authority and review its aetiv-

9 ities. The Board of 1 )irectors shall report to the President

10 itnd the Congress annually on the activities of the Authority.

11 Su'. 4. The Board of Directors shall. without regard

12 the provisions of title 5, United States Code, governing

13 appointments in the competitive service. appoint and pre-

14 scribe the duties of a chief legal officer for the Authority,

15 who shall have the title of Indian Trust Counsel, and who

16 shall be paid at a rate equal to that provided for in level V

17 of the Executive Schedule (5 I'.S.( . 5316), and a Deputy

18 Indian Trust Counsel who shall be paid at a rate not in ex-

19 CC55 of that provided for grade CS-1S in section 5332 of

20 title 5, rnited States Code.

21 SEr. 5. (a) The Board of Directors shall appoint. fix

22 the pay of, aml prescribe the duties of such attorneys as it

23 deems necessary after consulting with the Indian Trust

24 Counsel.
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1 (b) The Board of Directors shall appoint and fix the

2 compensation of such special counsel and experts as it deems

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

necessary.

(c) Attorneys or special counsel appointed under this

section 'nay, at the direction of the _Authority, appear for or

represent the Authority in any case in any court, before any

commission, or in any administrative proceeding.

(d) The Board of Directors may, ill the event of a

conflict between parties requesting the assistance of or the

representation of the Authority under the provisions of sec-

tion 8 or 9 beKeof, hire special counsel of experts to assist

or represent one or all of the parties.

SEC. 6. The Board of Directors shall, subject to the

provisions of title 5, United States Code, appoint such em-

ployees as it deems necessary in exercising its powers and

duties.

SEC. 7. The Authority, in the exercise of its functions,

shall be free from control by any executive department.

Six. 8. The Authority, with the consent of an aggrieved

Indian, Indian tribe, band, or other identifiable group of

Indians, is authorized to render legal services in regard to

rights or claims of the Indians to natural resources, including,

but not limited to, rights to land, rights to the use of water,

timber, and minerals, and rights to hunt and fish, within the

United States trust responsibility owing to the Indians,

•
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1 which services are now rendered by the Department of the

Interior or by the Department of Justice, but nothing in this

3 Act shall absolve the Department of the Interior and the

Department of Justice of their responsibilities to the Indians,

5 including those which derive from the trust relationship

6 and any treaties between the United States and any Indian

7 or Indian tribe: Provided, That the Department of Justice

8 as of the effective date of this Act or as soon thereafter as

9 practicable, is relieved of its responsibility to represent In-

10 or Indian tribes with regard to their rights or claims

11 to natural resources, including, but not limited to, rights to

12 land, rights to the use of water, timber, minerals, and rights

13 to bunt and fish. The legal services performed pursuant to

14 this section may include, but shall not be limited to, the in-

15 vestigation and inventorying of Indians' land and water

16 rights, and the preparation and trial and appeal of cases in

17 all courts, before Federal, State, and local commissions, and

18 in all administrative proceedings.

19 SEC. 9. The Authority, with the consent of an aggrieved

20 Indian, Indian tribe, band or other identifiable group of

21 Indians, acting in the mune of the United States as a trustee

22 for the Indians, may initiate and prosecute to judgment in

23 courts of the United States, suits against the United States,

24 its officers and employees, and in all courts of the United

25 States and of the States, suits against any of the States, their

‘1
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1 subdivisions, departments and agencies, or against persons

2 and corporations, pttblic or' private, all actions in law and

3 equity for the protection, preservation, utilization, conserva-

4 tion, adjudication, or administration of natural resources or

5 interests therein had or clainwd by the Indians, including,

6 but not limited to, rights to land, rights to the use of water,

7 timber, and minerals, and rights to fish and hunt. The Au-

8 thorij'y is authorized to prosecute appeals in all courts of the

9 United States and of the States, and to intervene in any Fed-

10 eral, State or hwal administrative proceeding in order to pro-

11 the rights of the Indians. The United States waives its

12 sovereign immunity from suit in connection with litigation

13 initiated by the Authority under this section. Any such suit

14 against the United States, its officers and employees should

15 be tried to the court without a jury.

16 SEC. 10. The powers granted to the Authority by this

17 Act shall not extend to the filing or prosecution of or inter-

18 vention in any action, claim, or other proceeding against the

19 United States relating to any matter as to which a claim has

20 been filed or could have been filed under the Indian Claims

21 Commission Act of 1946, as amended, or any other special

22 statute authorizing a claims suit to be brought by Indians

23 against the United States but shall not include suits that

24 could be brought under the provisions of section 1346 (a) (2)

and 1491 of title 28, United States Code: Provided, holy-
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1 ever, that the Authority may assist any Indian tribe request-

2 ing such assistance in its claim pending before the Indian

Claims Commission.

Sr. 11. The Authority is authorized to—

(1) make such rules and regulations as it deems

neceary to carry out its functions;

7 (2) request from any department, agency, or aide-

8 pendent instrumentality of the Government any informa-

9 tion, personnel, services, or materials it deems necessary

10 to carry out its functions under this Act; and each such

department,. agency or instrumentality is authorized to

12 cooperate with the Authority and to comply with a

13 request to the extent permitted by law, on a reitnburs-

14 • able or nonreimbursable Wsis;

15 (3) receive and use funds or services donated lw

16 others; and

17 (4) make such expenditures or grants, either di-

18 rectly or by contract, as may be necessary to carry out

19 its responsibilities under this Act.

20 SEC. 12. There are authorized to be appropriated to the

21 Authority created herein such stuns as may be necessary to

22 carry out the provisions of this Act.
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S. 1339

IN THE SENATE OF THE UNITED STATES

MARCH 22, 1973 •

Mr. JACKSON (for himself, Mr. ABM:MEEK, and Mr. FANNIN) (by request)
introduced the following bill; which was read twice and referred to the
Committee on Interior and Insular Affairs

A BILL
To provide for the creation of the Indian Trust Counsel Author-

ity, and for other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That in reaffirming the trust and treaty relationship between

4 the United States of America and the American Indians,

5 and between the United States and the Alaska Natives,

6 which Indians and Natives are hereinafter referred to as

7 "Indians", the purpose of this Act is to establish an Indian

8 Trust Counsel Authority to provide independent legal coun-

9 sel and representation for the preservation and protection of

10 the natural resource rights of the Indians.
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1 SEC. 2. (a) The Indian Trust Counsel Authority, here-

2 inafter referred to as the Authority, is established as an hi-

3 dependent agency in the executive branch.

4 (b) The Authority shall be governed by a Board of

5 Directors composed of three members to be appointed by

6 the President by and with the advice and consent of the

7 Senate.

8 (c) At least two of the members of the Board of Direc-

9 tors shall be Indians.

10 (d) The terms of office of members of the Board of

11 Directors shall be four years, except that, of the first three

12 members appointed, one shall be appointed for a two-year

13 term, one shall be appointed for a three-year term, and one

14 shall be appointed for a four-year term. A member ap-

15 pointed to fill a vacancy occurring prior to the expiration

16 of the term for which his predecessor was appointed shall be

17 appointed for the remainder of such term. Upon the expira-

18 tion of his term of office, a member shall serve until his

19 successor has been appointed and qualified. A member of

20 the Board of Directors may be removed by the President

21 only for inefficiency, neglect of duty, or malfeasance in office.

22 (e) The President shall designate one of the Directors

23 to serve as Chairman at his pleasure.

24 (f) The members of the Board of Directors shall re-

25 ceive pay at the daily equivalent rate provided for grade

(
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1 GS-18 in section 5332 of title 5, United States Code, for

2 each day they are engaged in the business of the Author-

3 ity, and shall be allowed travel expenses, including a per

4 diem allowance as authorized by section 5703 of title 5,

5 United States Code, in connection with their services for

6 the Authority.

7 SEC. 3. The Board of Directors shall convene at the

8 call of the Chairman, but must convene at least once each

9 quarter, to set policy for the Authority and review its activi-

10 ties. The Board of Directors shall report to the President

11 and the Congress annually on the activities of the Authority.

12 SEC. 4. The Board of Directors shall, without regard to

13 the provisions of title 5, United States Code, governing ap-

14 pointments in the competitive service, appoint and prescribe

15 the duties of a:chief legal officer for the Authority, who shall

16 have the title of Indian Trust Counsel, and who shall be paid

17 at a rate equal to that provided for in level V of the Execu-

18 tive Schedule (5 U.S.C. 5316) , and a Deputy Indian Trust

19 Counsel, who shall be paid at a rate not in excess of that

20 provided for grade GS-18 in section 5332 of title 5, United

21 States Code.

22 SEC. 5. (a) The Board of Directors shall appoint, fix

23 the pay of, and prescribe the duties of such attorneys as it

24 deems necessary after consulting with the Indian Trust

25 Counsel.
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1 (b) The Board of Directors shall appoint and fix the

2 compensation of such special counsel and experts as it deems

3 necessary.

4 (c) Attorneys or special counsel appointed under this

5 section may, at the direction of the Authority, appear for

6 or represent the Authority in any case in any court, before

7 any commission, or in any administrative proceeding.

8 (d) The Board of Directors may, in the event of a

9 conflict between parties requesting the assistance of or the

10 representation of the Authority under the provisions of

11 section 8 or 9 hereof, hire special counsel or experts to

12 assist or represent one or all of the parties.

13 SEC. 6. The Board of Directors shall, subject to the

14 provisions of title 5, United States Code, appoint such em-

15 ployees as it deems necessary in exercising its powers and

16 duties.

17 SEC. 7. The Authority, in the exercise of its functions,

18 shall be free from control by any executive department.

19 SEC. 8. The Authority with the consent of an aggrieved

20 Indian, Indian tribe, band, or other identifiable group of

21 Indians, is authorized to render legal services in regard to

22 rights or claims of the Indians to natural resources, includ-

23 ing, but not limited to, rights to land, rights to the use of

24 water, timber, and minerals, and rights to hunt and fish,

25 within the United States' trust responsibility owing to the

26 Indians, which services are now rendered by the Depart-

96-143 0 - 73 - 2
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1 ment of the Interior or by the Department of Justice, but

2 nothing in this Act shall absolve the Department of the

3 Interior and the DepartmeAt of Justice of their responsibili-

4 ties to the Indians, including those which derive from the

5 trust relationship and any treaties between the United States

6 and any Indian or Indian tribe: Provided, That the Depart-

ment of Justice as of the effective date of this Act or as

8 soon thereafter as practicable, is relieved of its responsibility

9 to represent Indians or Indian tribes with regard to their

10 rights or claims to natural resources, including, but not lim-

11 ited to, rights to land, rights to the use of water, timber,

12 minerals, and rights to hunt and fish. The legal services per-

13 formed pursuant to this section may include, but shall not

14 be limited to, the investigation and inventorying of Indians'

15 land and water rights, and the preparation and trial and ap-

16 peal of cases in all courts, before Federal, State, and local

17 commissions, and in all administrative proceedings.

18 SEC. 9. The Authority, with the consent of an aggrieved

19 Indian, Indian tribe, band, or other identifiable group of

20 Indians, acting in the name of the United States as trustee

21 for the Indians, may initiate and prosecute to judgment in all

22 courts of the United States suits against the United States,

23 its officers, and employees, and in all courts of the United

24 States, and of the States, suits against any of the States,

25 their subdivisions, departments, and agencies, or against
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1 persons and corporations, public or private, all actions in

2 law and equity for the protection, preservation, utilization,

3 conservation, adjudication, or administration of natural re-

4 sources or interests therein had or claimed by the Indians,

5 including, but not limited to, rights to land, rights to the use

6 of water, timber, and minerals, and rights to fish and hunt.

7 The Authority is authorized to prosecute appeals in all

8 courts of the United States and of the States, and to intervene

9 in any Federal, State, or local administrative proceeding in

10 order to protect the rights of the Indians. The United States

11 waives its sovereign immunity from suit in connection with

12 litigation initiated by the Authority under this section. Any

13 such suit against the United States, its officers, and employees

14 shall be tried to the court without a jury.

15 SEC. 10. The powers granted to the Authority by this

16 Act shall not extend to the filing or prosecution of or in-

17 tervention in any action, claim, or other proceeding against

18 the United States relating to any matter as to which a claim

19 has been filed or could have been filed under the Indian

20 Claims Commission Act of 1946, as amended, or any other

21 special statute authorizing a claims suit to be brought by

22 Indians against the United States but shall extend to sections

23 1346 (a) (2) and 1491 of title 28, United States Code:

24 Provided, however, That the Authority may assist any In-
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1 dian tribe requesting such assistance in its claim pending be-

2 fore the Indian Claims Commission.

3 SEC. 11. The Authority is authorized to:

4 ( 1) Make such rules and regulations as it deems neces-

5 sary to carry out its functions.

6 (2) Request from any department, agency, or inde-

7 pendent instrumentality of the Government any information,

8 personnel, services, or materials it deems necessary to carry

9 out its functions under this Act; and each such department,

10 agency, or instrumentality is authorized to cooperate with the

11 Authority and to comply with a request to the extent per-

12 mitted by law, on a reimbursable or nonreimbursable basis.

13 (3) Receive and use funds or services donated by others.

14 (4) Make such expenditures or grants, either directly

15 or by contract, as may be necessary to carry out its respon-

16 sibilities under this Act.

17 SEC. 12. There are authorized to be appropriated to the

18 Authority created herein such sums as may be necessary to

19 carry out the provisions of this Act.
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United States Department of the Interior

OFFICE OF THE SECRETARY
'WASHINGTON, D.C. 20240

4;
MAR 1 5 1373

Dear Mi". President:

Enclosed is a proposal "To provide for the creation of the Indian

Trust Counsel Authority, and for other purposes."

We recommend that the proposal be referred to the appropriate

committee for consideration and that it be enacted.

Creation of the Indian Trust Counsel would provide independent

legal counsel and representation on behalf of Inaians and Alaska

Natives in the assertion of their natural resource rights. Such

an authority is needed to remedy a conflict of interests on the

part of the Federal Government. President Nixon described this

conflict in his Indian Message of July 8, 1970:

"The United States Government acts as a legal

trustee for the land and water rights of American

Indians. These rights are often of critical

economic importance to the Indian people; fre-

quently they are also the subject of extensive

legal dispute. In many of these legal cee-ern-

tations, the Federal government is faced with

an inherent conflict of interest. The Secretary

of the Interior and the Attorney General must at

the same time advance both the national interest

in the use of land and water rights and the

private interests of Indians in land which the

government holds as trustee.

"Every trustee has a legal obligation to advance

the interests of beneficiaries of the trust

without reservation and with the highest degree

of diligence and skill. Under present conditions,

it is often diffIciat for the Department of the

Interior and the Department of Justice to fulfill

this obli,ation. No self-respecting law firm

would ever allow itself to represent two opposing

clients in one dispute; yet the Federal govern-

ment has frequently found itself in precisely that

position. There is considerable evidence that

the Indians are the losers when such situations

arise. More than that, the credibility of the

Federal government is damaged whenever it appears

that such a conflict of interest exists.
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"In order to correct this situation, I am
calling on the Congress to establish an
Indian Trust Counsel Authority to assure
independent legal representation for the
Indians' natural resource rights."

This proposal will carry out the policy enunciated in the President's
message by establishing the Indian Trust Counsel Authority. President
Nixon reaffirmed the need for the Authority in his narch 1, 1973,
Human Resources I4essage to the Congress. The Authority will be free
from control by any Executive Department. This independence will
enable the Authority to protect the natural resource rights and
interests of Indians untrammeled by any other interest.

A sectional analysis in the Appendix to this letter spells out the
structure and functions of he Trust Counsel Authority in detail.
Some of the special features of the proposal, however, require
further explanation.

The Authority will be under the direction of a three-man Board of
Directors, two of whom must be Indians. The Board is given the
authority to hire necessary attorneys including the chief legal
officer and his deputy and such other personnel as they deem
necessary to carry out the fui.c',,ions given them by the proposal.
Having majority control of the Board will assure Indians that
they can determine the direction of the Authority's . activities
and that the people hired to carry out the Authority's functions
are acceptable to them. Such assurance should make the Authority
a body that from its inception enjoys the confidence and trust
of Indians.

The proposal provides that the Indian Trust Counsel, who is the
chief legal officer for the Authority, shall be a level V in the
Executive Schedule. We feel that this level is necessary in order
for the Authority to be able to obtain the kind of person that it
needs to direct the legal activities of the Authority and in order to
give him sufficient stature to be able to deal with cabinet and
sub-cabinet members of the Executive Department. The Board of
Directors is also authorized, to hire, fix the pay, and prescribe
the duties of such attorneys, including special counsel, as it
deems necessary. These attorneys will be the working group that
will carry out the responsibilities and functicns of the Authority.
It is the Administration's intention that the Authority will build
up a cadre of well-trained and devoted attorneys whose energies will
be turned to the protection and preservation of the Indians's natural
resource rights and interests. The Authority to hire special counsel

2
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is needed in those instances when the Authority must go outside

of its own staff to hire someone uniquely nualified to assist in

the preparation of trial or appeal material regarding a special

Case. The Board will have similar authority to hire outside

experts.

The proposal authorizes the Authority, upon the request of an

aggrieved Indian or group of Indians, to assist those Indians in

the protection of their natural resource rights and interests

in the courts and before administrative bodies. This authority

will be used when a tribe has a justiciable claim and feels

that it needs the assistance of the Authority for prosecuting

that claim. The assistance rendered by the Authority is in

.addition to the responsibilities that the Department of the

Interior has to protect Indians, not only in their natural resource

rights, but in all rights Protected by the trust relationship

between the United States and. American Indians. Upon enactment of

the proposal, the Department of justice will be relieved of its

responsibility to represent Indians in the area of natural resources

but will continue to fu2.fill the responsibilities it has with

regard to Indians generally (for exa2;1ple, its responsibility

to advise the Secretary of the Interior with respect to the probate

of Indians' wills). This relief of Justice is subject to the

responsibility of Justice, in conducting any litigation that affects

Indians' natural reeou_cce rthiiLe, to reeo6nize the responsibilities

of the United States which arise from its trust relationship to

Indians.

Acting in the name of the United States as Indian trustee, the

Authority will be able to initiate suits, upon request by an
aggrieved Indian or group of Indians, to protect the rights of the

Indians in their natural resources against the United States, or

any of its departments, agencies, officers or employees as well

as against the States, their subdivisions, departments and agencies

or against any private or public parson or corporation. The

United. States waives its sovereign immunity as to such litigation

initiated by the Authority. (The Authority will use its power to

initiate litigation in those cases where the Indians' rights or

claims are of such a nature that Indians are precluded from

bringing suit against the United States because of bars that the

United States has as a sovereign to suits generally. These

will be removed by the provision waiving the United States' sovereign

barannity as it relates to actions brought by the Authority. The

proposal clearly limits the waiver of sovereign immunity to the

narrow area of litigation initiated by the Authority.)

3
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We wish to stress that the Authority will be barred from relitigating
any claims that have been filed or should have been filed before the
Indian Claims Commission. However, the Authority will be permitted
to assist in claims that are still in the process of being litigated
before the Commission.

American Indians have for long felt that the Federal government,
because of the inherent conflict of interests that the President
discussea in his message, has not given their natural resource
rights adequate legal protection. We believe that enactment of
this proposal will restore the confidence of the American Indian
in. the ability of our Government to meet the legal obligation
it has as trustee to advance the rights and interests of the
beneficiaries of the trust without reservation and to the highest
degree of its ability and skill.

The Office of Management and Budget has advised that this legislative
proposal is in accord with the program of the President.

Honorable Spiro T. Agnew
President of the Senate
Washington, D.C. 20510

Enclosures

ncerely yours,.

)1 cd7
4014

Ad; Secretary of the Interior

4
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APPENDIX

SECTIONAL ANALYSIS OF PROPOSAL 

Section 1 of the proposal outlines its purpose, as described in

the letter, supra.

Section 2 establishes in the Executive Branch an independent agency

to be known as the Indian Trust Counsel Authority. The Authority

will be governed by a three-man Board of Directors who will be

appointed by the President by and with the advice and consent of

the Senate. At least two of the members of the Board must be

Indians. The term of members of the Board shall be 4 years except
that the initial Board shall be appointed in a staggered manner.

The President shall designate one of the members of the Board to

serve as chairman. The members of the Board shall receive pay that

is the daily equivalent to that of a GS-18 for each day they are

engaged in the business of the Authority and shall be allowed

necessary travel expenses.

Section 3 provides that the Board of Directors shall convene at

the call of the chairman but must meet at least once each quarter

to set policy for the Authority and to review its activities. This

.section requires the Board to renort annually to the President and

the Congress. on the activities of the Authority.

Section 4 authorizes the Board, without regard to the civil service
laws, to appoint and prescribe the duties of the chief legal officer

for the Authority, who shall be called the Indian Trust Counsel, at

level V of the Executive Schedule, and a Deputy Indian Trust Counsel,

who shall be a grade GS-18.

Section 5 authorizes the Authority to appoint and fix the pay and

prescribe the duties of attorneys it employs. It also authorizes

the Authority to appoint and fix the compensation of needed special

counsel and experts. Finally, it authorizes the attorneys or special

counsel appointed by it to appear for and represent the Authority in

any case before any court, commission or administrative proceeding

pertaining to its responsibilities. In order to deal with conflicting

requests for the Authority's assistance, the Board is provided with

authority to hire experts or special counsel to represent one or all

of the parties involved.

Section 6 authorizes the Authority to hire such other employees as
it deems necessary.

Section 7 provides that the Authority shall be free of control by
any Executive Department.
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Section 8 authorizes the Authority, with the consent of any aggrieved
Indian or Indian tribe, band, or other identifiable group of Indians,
to render legal services in regard to rights or claims of the Indians
in relationship to their natural resources. The Section spells out
the kinds of natural resource rights and interests to be protected
by the Authority. The Authority's exercise of its responsibility
to protect Indian resources does not absolve the Department of the
Interior or the Department of justice from their trust responsibilities
to Indians, except that the Departm2nt of Justice is relieved of its
responsibility to represent Indians with regard to natural resources--
the same responsibility which the Trust Counsel Authority will assume.
This section also provides that the Authority may perform such services
as the investigation and inventorying of Indians' land and water rights
•and the preparation, trial and appeal of cases involving the natural
resources of Indians in all courts and before Federal, State, and local
commissions and administrative bodies.

Section 9 authorizes the Authority, with the consent of any aggrieved
Indians, Indian tribe, band, or other identifiable group of Indians,
acting in the name of the United States as trustee for the Indians,
to initiate and prosecute to final judgment in all Federal courts
against the United States or any of its officers or employees, or
in the Federal or State courts against any of the States, their
subdivisions, departments or employees or against any persons or
corporations, public or erivate, all actionEi in law and equity
for the protection of the natural resource interests and rights
of the Indians. The United States waives its sovereign immunity
to suit in connection with litiation initiated by the Authority
under this section. Suits against the United States and its officers
and employees shall be tried before the court without a jury.

Section 10 provides that the Powers granted the Authority by this
Act shall not extend to the filing or Prosecution of or intervention
in any action, claim, or other proceeding against the United States
relating to any matter as to which a claim has been filed or
could have been filed before the Indian Claims Commission or under
any special statute authorizing a suit to be brought against the
United States but makes it clear that the prohibition does not
include suits that could be brought under the provisions of
sections 1346(a)(2) and 1491, title 28, U.S.C. The Authority can
assist in cases pending before the Indian Claims Commission if so
requested.

Section 11 enumerates the authorities of the Authority.

Section 12 authorizes the appropriation of funds necessary to carry
out the provisions of the Act.

2
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A BILL

To provide for the creation of the Indian Trust Counsel Authority,
and for other purposes.

Be it enacted by the Senate and Rouse of Representatives of the 

United States of America in Congress assembled, That in reaffirming

the trust and treaty relationship between the United States of America

and the American Indians, and between the United States and the Alaska

Natives, which Indians and Natives. are hereinafter referred to as

"Indians", the purpose of this Act is to establish an Indian Trust

Counsel Authority to provide independent legal counsel and represen-

tation for the preservation and protection of the natural resource

rights of the Indians.

SEC. 2. (a) The Indian Trust Counsel Authority, hereinafter

referred to as the Authority, is established as an independent agency

in the Executive Branch.

(b) The Authority shall be governed bj a Board of Directors

composed of three members to be appointed by the President by and

with the advice and consent of the Senate.

(c) At least two of the members of the Board of Directors shall

be Indians.

(d) The terms of office of members of the Board of Directors

shall be four years, except that, of the first three members

appointed, one shall be appointed for a two-year term, one shall

be appointed for a three-year term, and one shall be appointed for

a four-year term.
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A member appointed to fill a vacancy occuring prior to the

expiration of the term for which his predecessor was appointed

shall be appointed for the remainder of such term. Upon the

expiration of his term of office, a member shall serve until his

successor has been appointed and qualified. A member of the Board

of Directors may be removed by the President only for inefficiency,

neglect of duty, or malfeasance in office.

(3) The President shall designate one of the Directors to

serve as Chairman at his pleasure.

• (f) The members of the Board of Directors shall receive pay

at the daily equivalent rate provided for grade GS-18 in

section 5332 of title 5, United States Code, for each day they are

engaged in the business of the Authority, and shall be allowed

travel expenses, including a per diem allowance as authorized by

section 5703 of title 5, United States Code, in connection with

their services for the Authority.

SEC. 3. The Board of Directors shall convene at the call

of the Chairman, but must convene at least once each quarter, to

set policy for the Authority and review its activities. The Board of

Directors shall report to the President and the Congress annually

on the activities of the Authority.

SEC. 4. The Board of Directors shall, without regard to the

provisions of title 5, United States Code, governing appointments in

2
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the competitive service, appoint and prescribe the duties of a

chief legal officer for the Authority, who shall have the title

of Indian Trust Counsel, and who shall be paid at a rate equal

to that provided for in level V of the Executive Schedule (5 U.S.C.

5316), and a Deputy Indian Trust Counsel, who shall be paid at a

rate not in excess of that provided for grade GS-18 in section

5332 of title 5, United States Code.

SEC. 5. (a) The Board of Directors shall appoint, fix the

pay of, and prescribe the duties of such attorneys as it deems

necessary after consulting with the .Indian Trust Counsel.

(b) The Board of Directors shall appoint and fix the compen-

sation of such special counsel and experts as it deems necessary.

(c) Attorneys or special counsel appointed under this section

may, at the direction of the Authority, appear for or represent

the Authority in any case in any court, before any commission, or

in any administrative proceeding.

(d) The Board of Directors may, in the event of a conflict

between parties requesting the assistance of or the representation

of the Authority under the provisions of section 8 or 9 hereof,

hire special counsel or experts to assist or represent one or all

of the parties.

SEC. 6. The Board of Directors shall, subject to the

provisions of title 5, United States Code, appoint sucli employees

3
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as it deems necessary in exercising its powers and duties.

SEC. 7. The Authority, in the exercise of its functions,

shall be free from control by any Executive Department.

SEC. 8. The Authority, with the consent of an aggrieved

Indian, Indian tribe, band or other identifiable group of

Indians, is authorized to render legal services in regard to

.rights or claims of the Indians to natural resources, including,

but not limited to, rights to land, rights to the use of water,

timber, and minerals, and rights to hunt and fish, within the

United States' trust responsibility owing to the Indians, which

services are now rendered by the Department of the Interior or by

the Department of Justice, but nothing in this Act shall absolve

the Department of the interior ancl the Department of Justice of

their responsibilities to the Indians, including those which

derive from the.trust relationship and any treaties between the

United States and any Indian or Indian tribe: Provided, That

the Department of Justice as of the effective date of this Act

or as soon thereafter as practicable, is relieved of its respon-

sibility to represent Indians or Indian tribes with regard to

their rights or claims to natural resources, including, but not

limited to, rights to land, rights to the use of water, timber,

minerals, and rights to hunt and fish. The legal services

performed pursuant to this section may include, but shall not

•
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be limited to, the investigation and inventorying of Indians'

land and water rights, and the preparation and trial and

appeal of cases in all courts, before Federal, State and

local commissions, and in all administrative proceedings.

SEC. 9. The Authority, with the consent of an aggrieved

Indian, Indian tribe, band or other identifiable group of

Indians, acting in the name of the United States as trustee

for the Indians, may initiate and prosecute to judgment in all

courts of the United States suits against the United States,

its officers and employees, and in all courts of the United States,

and of the States, suits against any of the States, their subdivisions,

• departments and agencies, or against parsons and corporations,

public or private, all actions in law and equitY for the Protection,

preservation, utilization, conservation, adjudication or

administration of natural resources or .interests therein had or

claimed by the Indians, including, but not limited to, rights to land,

-rights to the use of water, timber, and minerals, and rights to fish

and hunt. The Authority is authorized to prosecute appeals in all

courts of the United States and of the States, and to intervene

in any Federal, State, or local administrative proceeding in

order to protect the rights of the Indians. The United States

waives its sovereign immunity from suit in connection with

litigation initiated by the Authority under this section.
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Any such suit against the United States, its officers, and

employees shall be tried to the court without a jury.

SEC. 10. The powers, granted to the Authority by this Act

shall not extend to the filing or prosecution of or intervention

in any action, claim, or other proceeding against the United

States relating to any matter as to -which a claim has been filed

or could have been filed under the Indian Claims Commission Act

of 1946, as amended, or any other special statute authorizing a

claims suit to be brought by Indians against the United States but

shall extend to section 1346(a)(2) and 1491 of title 28, United

States Code: Provided, however, that the Authority may assist

any Indian tribe requesting such assistance in its claim pending

before the Indian Claims Commission.

SEC. U. The Authority is authorized to:

(1) Make such rules and regulations as it deems necessary

to carry out its functions.

(2) Request from any department, agency, or independent

instrumentality of the Government any information, personnel,

services, or materials it deems necessary to carry out its

• functions under this Act; and each such department, agency or

instrumentality is authorized to cooperate with the Authority and

to comply with a request to the extent permitted by law, on a

reimbursable or non-reimbursable basis.
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(3) Receive and use funds or services donated by others.

(4) Make such expenditures or grants, either directly or by

contract, as may be necessary to carry out its responsibilities
•

under this Act.

SEC. 12. There are authorized to be appropriated to the

Authority created herein such SUES as may be necessary to carry

out the provisions of this Act.

7
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Senator ABOUREZK. I would like, for the purposes of this hearing,
to have the Interior Department witnesses testify first, followed by
the Justice Department witnesses; then I would like the witnesses
from the Justice Department to sit at the table with the Interior
people after the opening statement, so that we can ask questions jointly
of this Government panel.
The first witness to present testimony will be the Assistant Secretary

for Congressional and Public Affairs of the Department of the In-
terior, Mr. John Kyl, and he is to be accompanied by Marvin Franklin,
Assistant to the Secretary for Indian Affairs and Mr. William Rogers,
Deputy Assistant Secretary of Indian Affairs.

STATEMENT OF HON. JOHN H. KYL, ASSISTANT SECRETARY FOR
CONGRESSIONAL AND PUBLIC AFFAIRS, DEPARTMENT OF THE
INTERIOR; ACCOMPANIED BY WILLIAM ROGERS, DEPUTY AS-
SISTANT SECRETARY FOR INDIAN AFFAIRS; DENNIS DRABELLE,
LEGISLATIVE OFFICE; ROBERT BRUCE, LEGISLATIVE OFFICE;
JAMES CLEAR, OFFICE OF THE SOLICITOR; WALLACE H. JOHN-
SON, ASSISTANT ATTORNEY GENERAL, DEPARTMENT OF JUS-
TICE; ACCOMPANIED BY WALTER KIECHEL, JR., DEPUTY
ASSISTANT ATTORNEY GENERAL; EDWARD S. LAZOWSKA, LEG-
ISLATIVE ASSISTANT; AND FLOYD L. FRANCE, CHIEF, GENERAL
LITIGATION SECTION, ALL OF THE LAND AND NATURAL
RESOURCES DIVISION

Mr. KYL. Mr. Franklin is not present. Dennis Drabelle is here and
also we have James Clear of the Soliticor's Office and Robert Bruce
of the BIA Legislative Office.
Senator ABOUREZK. When do you expect that a Commissioner of

Indian Affairs will be appointed, Mr. Kyl, so we can deal with him
in matters of Indian Affairs?
Mr. KYL. I think the honest way to answer your question is to relate

this fact, sir, the nomination of Mr. Franklin was sent to the White
House prior to the time you asked the question for the first time and
I have hoped since that time we would have him on board already. But
he is not.
Of course, it is not my prerogative to in any way intimate what the

situation is at the top executive level.
Senator ABOUREZK. But the nomination is now in the White House,

if I understand it correctly?
Mr. KYL. Yes.
Senator ABOUREZK. All right. We are happy to have you here today

and we are pleased to hear your testimony in this matter.
Mr. Km. Thank you, Mr. Chairman. We are pleased today to par-

ticipate in your consideration of the Indian Trust Counsel bill, the
first item of the President's Indian package legislation to be taken up
by the Congress this year.
As you know, this is not a new bill. Except for one improvement

in the drafting it is identical to the bill on the same subject which we
submitted to the last Congress.



4

31

It is our hope, however, that this bill and the others in the pack-age will be afforded fresh and determined attention by this Congressand that they will be enacted as soon as possible.
. As you know, the U.S. Government is charged with a trust responsi-bility with regard to Indians. This term is often misunderstood. Itapplies to resources, not to persons. This trusteeship is tied to the pro-tection, preservation, and development of tribal and individual Indian
resources, such as land, water, fishing, and hunting rights, mineral
development, and timber.
This trust responsibility is frequently compared to the duties of aprivate trustee, such as the administrator of an estate. But the analogyis faulty because of a unique feature in the U.S. Indian trust responsi-

bility; the assets of this trust must be managed and administered with
the consent of the beneficiary—that is, the tribe or individual Indian.
This factor complicates the decisions which must be made and at

times makes a wholly satisfactory decision almost impossible to
reach.
. But as the Federal agency most directly charged with the responsi-
bility of adhering to the conditions of the Government's trust, we have
a more difficult problem. Both in appearance and in fact and both for
the Department of the Interior and the Department of Justice, there
is frequently an inherent conflict-of-interest between the requirements
of the trusteeship and the broader responsibility to the people of the
United States.
It is frequently difficult and again sometimes impossible to be a

single-minded advocate of a claim or demand arising under the trustee-
ship, when that claim or demand runs counter to what appears to be
the general public interest.
S. 1339 is designed to remove this conflict. I might mention at this

point that S. 1012, the other bill before the committee this morning, is
identical to last year's trust counsel bill. But in reviewing the proposal
for submission this year, we noticed some overly complicated draftmg
in section 10 of the bill. We have corrected this drafting in S. 1339 and
thus that is the version of the proposal which we recommend that the
committee consider.
S. 1339, then, establishes an independent entity to be known as

the Indian Trust Counsel Authority. The guiding structure of this
Authority will be a three-man Board of Directors, appointed by the
President with the advice and consent of the Senate. At least two of
these Board members must be Indians.
The Board of Directors will set up the operation of the Authority,

hire the Trust Counsel and his deputy, and set the policy for the
Authority by means of meetings at least once each quarter.
The Board will also hire attorneys and other staff as deemed neces-

sary. The Board has authority to hire needed special counsel and ex-
perts to assist it in its work, particularly in the event that two or more
conflicting parties request help on the same legal matter.
The Trust Counsel Authority will be free from control by any

executive department. However, like any Federal agency, the Author-
ity will have to clear its annual budget request with the Office of Man-
agement and Budget before submitting it to the Congress.
The Authority will be authorized to bring suit with regard to

Indian natural resource claims with the consent of the aggrieved
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Indian tribe, band, or other group of Indians. The services of the
Authority will not be forced on any tribe or individual. Consent of
the aggrieved party is required before the Authority can take action.
The Department of Justice will be relieved of its responsibility to

sue with respect to Indian natural resource rights. However, Justice
will retain its other responsibilities on behalf of Indians—for example,
seeing to it that their civil rights are protected.
A rundown of the litigating authority of the Trust Counsel includes

the following:
Initiating suits against the United States.
Initiating suits against the States and their subdivisions and

against private persons or corporations.
Prosecuting appeals in any court.
Intervening in any Federal, State, or local administrative

proceeding.
In connection with the Trust Counsel's power to initiate suits

against the United States, the sovereign immunity of the United States
is waived. The effect of this waiver is that the United States will open
itself up to suit on a broad range of natural resource claims that pres-
ently cannot be brought.
The question of the relationship of the Trust Counsel Authority to

the Indian Claims Commission naturally arises.
First, there is nothing to prevent the Authority from helping

Indians with any pending claim before the Commission.
On the other hand, the Authority is barred from opening any claim

that should have been brought before the Commission but for some
reason was not filed in timely fashion.
What we are talking about here are pre-1946 claims. These are the

ones that should have been brought before the Indian Claims Com-
mission. Those that were not are defunct, and the Trust Counsel is
powerless to resuscitate them.

Finally, the Trust Council may work on post-1946 claims, but in
some forum other than the Indian Claims Commission.
The Trust Counsel Authority will have the power to make appro-

priate rules and regulations and to request help from other Federal
agencies in the form of information, personnel, services, or materials.
All Federal agencies are authorized to cooperate with the Trust Coun-
sel Authority in complying with such requests.
American Indians have Tongfelt that the Federal Government—be-

cause of the conflict of interests I have discussed—has not given their
natural resource rights adequate legal protection. We believe that en-
actment of this proposal will restore the confidence of Indians in the
Government's commitment to meet its legal obligation as trustee for
these rights without reservation and to the highest degree of its abil-
ity and skill.
That concludes my statement, Mr. Chairman.
Senator ABOTTREZIL Thank you.
Before we ask questions, I would like to have the Justice Depart-

ment witnesses present their testimony and then we will ask questions
of the entire panel.
Mr. JoHNsoN. Thank you, Mr. Chairman.
Senator ABM:-REM Would you identify yourself for the record?

If
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STATEMENT OF HON. WALLACE H. JOHNSON, ASSISTANT ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

Mr. JOHNSON. I am Wallace Johnson, Assistant Attorney General
for Land and Natural Resources Division of the Department of Jus-
tice. I am joined at the table by Walter Kiechel, Deputy Assistant At-
torney General, and by Floyd France and Edward Lazowska, who is
the legislative assistant in the Division.
Mr. Chairman, I am privileged in this first appearance before a con-

4 gressional committee as an Assistant Attorney General to render the
strong endorsement of the Department of Justice to the legislation you
are today considering, creating an Indian Trust Counsel Authority.
The bills, S. 1012 and S. 1339 are substantially identical.
As you know, the President first proposed such legislation in his

message to the Congress of July 8, 1970, and again urged its enact-
ment in his message of March 1, 1973.
One of my predecessors in the Department of Justice, the now Judge

Shiro Kashiwa of the U.S. Court of Claims, testified before this sub-
committee in favor of S. 2035, 92d Congress, a bill identical to S. 1012,
on November 22, 1971, and he again made clear the Department's sup-
port of that bill in testimony before the Senate Judiciary Subcommit-
tee on Practice and Procedure on November 30, 1971.
The Secretary of the Interior has on a number of occasions urged

enactment of this legislation.
I join these illustrious sponsors when I ask that either S. 1012 or

S. 1339 receive prompt and favorable action by this subcommittee and
the Congress.
The Department of Justice participated in the drafting of this leg-

islation, with the Department of the Interior and other Government
agencies, but the basic concept of having an independent agency pro-
tect Indian legal rights to natural resources is one which the Indians
have supported for many years.
Pending the enactment of such legislation the Departments of Jus-

tice and Interior have entered into an understanding whereby the De-
partment of Justice consults with the Department of the Interior as to
the position proposed to be taken with respect to Indian natural re-
source trust interests in litigation, and undertakes on timely respect to
include in any brief filed by the Department of Justice supplementary
matter setting forth the views of the Department of the Interior.
The understanding, which is applicable to all litigation conducted

by any division of the Department of Justice or participated in by
the Solicitor General, is intended to give the fullest possible repre-
sentation to Indian natural resource trust interests in such litigation,
but it is patently not a full substitute for the representation of such
interests by an independent Indian Trust Counsel Authority.
With the creation of the Authority the Department of Justice would

be pleased to participate in an orderly transition of the Department's
responsibilities with respect to Indian natural resource trust interests
to the Authority.
We have reviewed this legislation and provided a large amount of

background material concerning it in the previous appearance before
this subcommittee.
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As I mentioned previously, I am joined by the individuals in the
Land and Natural Resource Division that have primarily been respon-
sible for handling the litigation that would fall within the scope of
the Authority when it is created, and they are accompanying me here
today to respond to the questions of this subcommittee, which we will
be happy to do.
Senator ABOUREZK. I might mention before we begin asking ques-

tions, that the Department of the Interior had set a briefing on the
reshuffling of the Bureau of Indian Affairs at the same time as the
hearing today, and I would hope that the communications, in that re-
gard at least, would improve because I know some of the members of
the committee would have liked to have attended such a briefing but
it would be impossible.
Mr. Km. The only item concerning the Indian Bureau reorganiza-

tion which is included in this briefing is the simple delineation of the
fact that the Bureau of Indian Affairs is taken from the Bureau of
Land Management and it is established under the organization as a
separate entity reporting directly to the Secretary.
The details of the Indian organization are not part of the briefing

which is going on.
Senator ABOUREZK. So we just had our briefing on it.
Mr. Km. The matter under discussion in H.R. 201 at the moment

is the general reorganization of the Department of the Interior, but
does not include details on the Indian Bureau reorganization.
Senator ABOUREZH. I have a fairly long question I want to ask the

panel.
I think we have a vote coming up. What I will do is pass out this

question to you and you can read it while we are over voting.
I am going to call a 15 minute recess for the purposes of voting on

the floor of the Senate.
[Recess.]
Senator ABOUREZK. We will resume.
Senator Bartlett, I assume, will be right back, and Senator Fannin

has indicated that after the vote he will be over here.
I will start with our questioning again and I hope you have had

time to study the question before. As a matter of fact, I won't read
the full question. I will ask that you respond to the Question that has
been given to you.
A copy of the question will be placed in the record by the reporter

at this point.
President Nixon, in his July 8, 1970, message to Congress on American Indians,

described the need for the Trust Council Authority legislation by underscoring
the inherent conflict of interests faced by the Federal trustee, Department of the
Interior, when its determination of the national interest in the use of land and
water rights conflicts with the private interests of Indians in land which the
Government holds as trustee.
In reference to this conflict, the President said at that time "* * * No self-

respecting law firm would ever allow itself to represent two opposing clients in
one dispute; yet the Federal Government has frequently found itself in precisely
that position * * *"
The legislation pending before the committee represents one alternative method

of overcoming this problem. However, there are, in my view, inherent weaknesses
in that approach.
For example, the Trust Counsel Authority, if created, would undoubtedly be-

come the "smallest" independent agency within the Federal Government.
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It seems appropriate to ask at this point just how effective this small orga-
nization would be when advancing Indian interests against opposing non-Indian
interests that might possibly enjoy the support of the Departments of the In-
terior and Justice.
With this brief background in mind, I would like to raise what I consider to

be a viable alternntive meet the problem which the President so vividly de-
scribed in his July 8, 1970, message to Congress on American Indians.
If the connict, esiiiuu u Lite 1. itS1(1elli is as serious as we are led to believe,

would it not appear reasonable to consider the transfer of the Bureau of Indian
Affairs in its entirety out of the Department of the Interior and its establish-
ment as an independent organization. This would provide an opportunity:

1. To bring about a restructuring of the Bureau in light of contemporary
Indian needs.

2. To develop the needed legal capacity within this organization to meet the
serious legal problems which arise in the protection of Indian natural resources.

3. To develop a new mission and role for the Bureau, in light of the influence
other governmental agencies now play in terms of funding program develop-
ment, et cetera.
4. To give Indian people themselves a more effective role in the direction to

be taken by the restructured organization. This could be accomplished through
the establishment of a commission to serve as the policy voice for the restruc-
tured Bureau.
These considerations do not exhaust the advantages to be gained from a trans-

fer of the Bureau of Indian Affairs from the Department as an independent
agency. There are admittedly disadvantages. These should also be identified and
a decision made that will best serve the interests of Indian people.
I would appreciate reactions from both the Interior and Justice witnesses at

the table today and as a followup I shall submit a written communication to
both Departments shortly following this hearing that will request that they
undertake a study to determine the feasibility of transferring the Bureau of
Indian Affairs from the Department of Interior.
My letter of request will contain a date on which such feasibility studies should

be completed and reported back to the committee.

Senator ABOUREZK. Please go ahead.
Mr. JoHicsoN. Mr. Chairman, the reason I indicated a desire to

respond first to the question is that the primary responsibility of the
Department of Justice is litigation.
We are a litigating division in the larids and natural resources area

and at the present time we, of course, represent both the Indians in
a trustee capacity and the United States on behalf of many of its
offices, agencies, and departments.
In that regard, our primary concern with this legislation and with

any other substitute legislation would be that the agency, whatever
agency it is, whether it is an independent authority or independent
Indian agency with broader responsibilities, would be granted ade-
quate legislative tools to litigate.
The policy questions inherent and management questions inherent

in whether there should be an independent agency with broader re-
sponsibility is one that I think is properly before either the Office
of Management and Budget or the Department of the Interior whose
representative is here with me today.
Insofar as I can today give you a specific answer to this question,

I would say that indeed, we would want to look at the specific lan-
guage granting litigating authority to any agency that would be
created and generally, insofar as the responsibility was similar to that
of the legislation which you have introduced and which was sub-
mitted by the President, we would favor it.
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Mr. Km. Mr. Chairman, I respond first with regard to the question
on the first page which is highlighted by this language, "for example
the Trust Counsel Authority if created would undoubtedly become the
smallest independent agency within the Federal Government and then
the question just how effective this small organization would be for ad-
vancing Indian interests."
Very frankly, this is a matter of judgment and my reason for saying

that is that last year members of this committee were afraid this
Trust Counsel would become too powerful and have too much informa-
tion to plead the case and therefore the other side would be at a
disadvantage.
Now, we have this question. Frankly, I think it is a matter of judg-

ment. But we would intend that this Trust Counsel with limited kind
of business would be expert.
It would have all of the other departments make available to them

the materials, the personnel needed for research and so on.
In my own mind I am sure we would have a good strong voice for

the Indians and further it would in effect solve the problem of credi-
bility which we have at this time when we are faced with this problem
of a conflict.

It is a problem, I repeat once more, created by a conflict of interest
and not by a neglected duty. It is the situation which makes the busi-
ness impossible under the present set up.
Now, on page 2, you ask this question. "I consider a viable alternative

to meet the problem which the President so vividly describes in his
July 8, 1970 message, if the conflict is as serious as the President de-
scribes it, should we take the Bureau of Indian Affairs in its entirety
out of the Department of the Interior and establish an independent
organization?"
I am afraid, sir, if that happened, you would still have the same

kind of conflict of interest arising as you have at the present time.
Senator ABOUREZK. I am curious to know why that would be the

case.
Mr. KYL. For this reason: You still have an agency which has to

clear its policy with the Office of Management and Budget, you still
have an agency which has to fit its program to the general administra-
tion program, you still have all of the same kinds of conflicts that you
do at the present time.
If a major change in direction would come later, we would certainly

be able at that time to incorporate this Trust Counsel idea.
I don't think we should await that day if we want to take care of

this problem. Solving it in the manner we have suggested certainly
does not prevent that kind of a reorganization or movement to a
separate Indian Bureau entirely outside the Department of the
Interior.
Senator ABOITREZK. I think, Mr. Kyl, that one of the major com-

plaints, probably even a greater complaint than the fact that there is
a conflict of interest within the Interior Department so far as Indian
trust rights are concerned, is the fact that the Bureau of Indian Af-
fairs is not being responsive to the Indian people.
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It has established a form of power base within the Government, the
existence of which depends upon the weakness of the Indians so far as
political power is concerned.
Wouldn't it be much more desirable to have a separate agency sub-

stantially different than the present structure of the Bureau of In-
dian Affairs so that the Indian people themselves would be running
that separate agency, so that even though it does have to compete with
other agencies in the budget process it would at least be out there by
itself and able to advocate for itself rather than have the conflicting
advocacy that we now see within the Department of the Interior?
Wouldn't that be much more preferable than the way we have it now?
Mr. KYL. May I respond in this fashion. First of all we are here to-

day on this specific proposal which I think is a good proposal. Beyond
that, however, we have been engaged for many months in consultations
with the Indians, particularly with the legally elected tribal leaders
of the Indians across the country.
This consultation involves both organization and legisaltive pro-

posals, take question No. 1 on page 2 regarding bringing about a
restructuring of the Bureau in light of contemporary Indian needs.
This we are trying to do. The reason it has not been brought to the
Congress at this time is the fact that we have been consulting with the
Indians on every step of this proposal.
Senator ABOUREZK. If I might break in just a minute, you made the

comment that you have been talking with the elected Indian leaders.
I think that points up one of the major failings of the Bureau of In-
dian Affairs today. They refuse to talk to people not within the tribal
structure nor within the tribal government.
You know what I am speaking of, the conflict between urban versus

reservation Indians. The Bureau has chosen to ignore the fact that we
have a great Indian population in the cities who are suffering from
severe problems.
This is one of the things that I want to point out.
Second, I want to say that there is no guarantee that the Trust Au-

thority will not run into budget problems on its own. The very prob-
lems you spoke of will not be solved by this sort of thing as opposed to
taking the Bureau of Indian Affairs completely out of the Interior
Department.
Mr. KYL. Well, may I point out once more that it doesn't really

matter where you put the BIA, it is the question of where you put the
litigating authority.

Therefore, we have a couple of different conditions. You mentioned
the BIA and its being tied to reservation Indians.
Under statute, the responsibility of the Bureau of Indian Affairs

is to the federally recognized Indian tribes. Therefore the Bureau of
Indian Affairs must be careful of where it goes on these other matters
of nonreservation Indians.
At the present time we do have joint relationships with HEW,

for instance, in regard to education and in regard to health. There
is another matter you brought up, giving voice to the people who
aren't on reservations or enrolled members of federally recognized
tribes.
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Mr. Franklin and Mr. Rogers, in considering organization, have
sought to include nonelected Indian leaders in some kind of counsel
so that their voice can be heard in this whole proposition.
In other words, I can tell you, sir, that the Bureau of Indian Affairs,

Mr. Franklin and Mr. Rogers and Mr. Bruce and the rest of them
work in the field daily. They certainly have not been ignorant of the
fact that there is a broader problem than that of federally recognized
tribes and they have sincerely and totally sought the advice and
counsel of Indians at every step.
We have one other Indian bill which has yet to come to the hill.

We have clearance as far as the administration is concerned. This
is the one that would take the old EDA funds and put them into
block grants for Indian tribes.
The reason that is not here is that it has not been finally approved

by the elected Indian tribal leaders and we want that approval on
the method of the bill and its principal.
So these things you speak about here are certainly subjects of the

greatest concern and discussion right now in the Department.
Senator A.BOUREZK. Were you going to go on further?
Mr. KYL. I wondered if you have any further questions on this?
Senator ABOUREZK. Can I summarize the Department's attitude at

this point as saying that the Department is opposed to making a
separate agency out of the Bureau of Indian Affairs?
Mr. KYL. No, sir; you may not say that accurately: The accurate

situation is this: This whole matter is subject to review right now
not only by the Department of the Interior, but by others and the con-
clusion has not yet been reached.

Senator ABOUREZK. When do you expect such a debate to be finished
within the administration?
Mr. KYL. At this moment I cannot tell you what that date would

be, sir.
Senator ABOUREZK. In a more specific vein, I would like to ask the

opinion of both Departments with regard to a Trust Counsel Author-
ity, do you think an authority that has a total litigating staff avail-
able to it, and doesn't have to reach outside, would be preferable to
a Trust Counsel Authority that is a minimum, skeleton staff which
would operate as a house counsel, but would be able to farm out liti-
gation to either private law firms under contract or to the Justice
Department when that becomes necessary under certain civil rights
cases and other areas of jurisdiction?
Who would like to answer first?
Mr. KYL. I would defer to Justice for the first response to that, sir.
Mr. JOHNSON. I suppose we are talking about a question of degree

here Mr. Chairman. The best answer may be that both capacities are
needed in order to properly perform,the trust litigating responsibility
delegated to the Agency.
Without being able to talk in terms of budgets and manpower, I

think there is a clear benefit to be derived from having an independent
capacity, similar to that which the Department of Justice now has
with respect to this litigation, and yet having the flexibility, under
certain specific circumstances, to be able to retain independent counsel,
either in a consulting capacity or to represent the parties involved
in the litigation.
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Insofar as our specific experience is concerned, we have not only
attorneys within the land and natural resources division, but the
ability to utilize the manpower of the 93 U.S. attorneys' offices. There

iis just no way to impact the manpower capacity that we have n that
regard. It is a tremendous resource. I can conceive of the Trust Au-
thority being a blend of both.

Senator ABOTTREZK. I can think of an example that happened re-
cently, within the last couple of years, where an entire corporation
belonging to a tribe was converted to the use of the former tribal
chairman when he left office. He suddenly claimed that was his com-
pany. A complaint was lodged with the U.S. Attorney General's
Office in that district and the U.S. attorney did nothing about it.
Eventually a private lawsuit was brought and the Court determined
that the company did indeed belong to the tribe and it had been
wrongfully converted by the former tribal chairman.
What would you suggest could be included in this legislation that

would avoid or prevent something like that? If the U.S. attorney
will not act, what remedy would the Trust Counsel have to make him
act if they thought he should?
Mr. JOHNSON. To put in the appropriate perspective the situation

you just articulated, we are concerned today with legislation to re-
spond to the need to protect the Indian natural resource trust interests.
Insofar as there would be various causes of action available or
arising that would involve the United States of America as a party in
interest, I would assume that the full range of legal remedies would be
available to all Indians to proceed against the Government.
Now, in the situation that you have described, it is possible that

Mr. France, who is accompanying me today and who is Chief of the
General Litigation Section, would have some specific knowledge that
would be of benefit in resolving the specific question.
Senator ABOUREZIC. Well, just assume that as a hypothetical, that

was an actual incident, by the way, but just assume that as a
hypothetical.
Mr. FRANCE. I don't know what matter you have in mind, Mr.

Chairman, but if it was desired that the Department of Justice rep-
resent the tribe in getting a judicial declaration that this corporation
was tribal property, the matter should have been referred to the De-
partment of Justice through the Interior Department and we would
have instructed the U.S. attorney as to what action he should take.
As far as I know, that matter never reached the Department of

Justice.
Senator ABOUREZIC. Well, let me say this, it did. I referred it there

myself and tried everybody I could think of at the time and just
couldn't get anything done.
At the time everybody threw up their hands. It was a matter of the

discretion on the part of the U.S. attorney and I am just curious if
there is something thn.t we can put in this legislation to prevent that
kind of thing from happening, because I can see it happening time
and again.
Mr. JOHNSON. Mr. Chairman, I am not sure there is a legislative

solution needed in this instance because the actions of the U.S. attor-
neys are generally matters of interest to the Department of Justice.
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They are within the bureaucratic framework, and indeed the U.S.
attorney is the local representative of the Department and of the
President in each district and cooperates closely with the people back
in Washington.
Now, obviously there are situations where there are different points

of view expressed and different opinions held by the lawyers in the
field as opposed to the lawyers in headquarters, as it were.

Senator ABOUREZK. Well, is there anything that we could write into
the legislation that would prevent that?
Mr. JoHNsorr. There may well be a legislative response. I guess what

I am saying to you is that I don't know that a legislative response is
necessary. I don't know if there is any need to mandamus the U.S.
attorneys to adhere to the views of the Department of Justice because
there is in fact a good working relationship.

If, in fact, you would conclude that there should be something
written in here that would address that specific issue, we would, of
course, be happy to either—well, to look at specific language to accom-
plish that goal for the committee.
Senator ABOUREZK. I wonder if you might be able, within the 30-day

period, to give us a response to that very question and suggestions as to
what we might do with it.
I wonder if the Interior Department has a response to this overall

question?
Mr. KYL. I think, sir, you are getting to the whole thrust of this

bill, subject to the Trust relationship responsibility and the fact that
it is a resource matter.
The Trust Counsel certainly can take that case to court and further,

may I point out in section 5 of the bill, in subparagraph C, attorney
for special counsel can be appointed in the event of a conflict between
parties requesting the assistance of or representation of the Authority
under section 8 or 9 hereof, they can also hire special counsel or ex-
perts to assist one or all of the parties.
I think what we are doing in the bill is exactly the kind of thing you

would desire to be done, sir.
Senator ABOUREZK. I am sorry, I missed that, Mr. Kyl. Do you think

that the Authority should have discretion to hire as many attorneys
as it might deem necessary to get the job done rather than try to
restrict legislatively the number of counsel it has thereby forcing them
to hire outside counsel?
Mr. KYL. First, we recognize the virtue of the independent agency

of which this Trust Counsel is. There is prov;-i on in section 5 (c) , to
hire special counsel and we deal with the particular problem of con-
flict in (d) of that section which says the Board of Directors may, in
the event of a conflict between parties requesting the assistance of or
representation of the Authority under the provisions of section 8 or
9, hire special counsel or experts to assist or represent one or all of
the parties.

Senator ABOUREZK. I notice in the bill which was sent up by the
administration that there is no requirement for an annual author-
ization. Section 12 on page 7 provide for an open ended authorization.
I presume the committee and the Senate will do what it intends to

do, but I just want to state at this time that I will offer an amend-



•

41

ment to this bill requiring that the Authority return for an annual
authorization which would give the Senate and the House a bit of
overview and a bit of oversight for this particular Trust Counsel
Authority, and I assume you don't have any objection to that, do you?
Mr. KYL. No, sir as a matter of fact, we say although it is an in-

dependent agency it has to go before the committees of Congress for
appropriation and has to fit into the overall program.
For what it is worth, I don't think at this point anybody can antici-

pate a totally accurate figure, but after considerable study we conclude
there would be a Chief Counsel probably at level five to get the kind of
individual we want, a Deputy Chief Counsel, GS-18, and 15 attorneys,
probably at the GS-13 level.
In addition, 10 technical and professional administrative positions

and 10 clerical positions with the contract attorneys, consultants,
board of directors' meetings, et cetera, the estimate that we arrive
at which I repeat is the best estimate we can make at this point
is that the appropriation would be about $3 million annually.
Senator ABOUREZK. That would be the first, perhaps the experimen-

tal stage?
Mr. KYL. Yes I think it would require some experience with the

annual review provided by the legislation. This is a matter over which
you would have some control.
Senator ABOUREZK. I agree. I think we ought to, as you say, try it

out and see where we have to go from there.
Does the Justice Department believe it is being absolved of any of

its responsibilities for the Indian people as a result of this legislation?
Mr. JoHisrsoN. Mr. Chairman, we are presently litigating approxi-

mately 225 cases that would, as I view this legislation, fall within the
jurisdiction of the Authority. I understand those cases would become
the responsibility of the Indian Trust Council to prosecute and insofar
as other cases of a similar nature were to be litigated, they would also
fall within the responsibility of the Indian Trust Authority.

Insofar as those particular cases or class of cases are involved, yes,
the Department of Justice is absolved of its authority to conduct the
litigation on behalf of the parties in interest.
Senator ABOUREZK. In the event the committee should amend the

proviso on page 5 of the bill, line 6 in section 8, which would maintain
legislatively that the Justice Department keep its jurisdiction, do you
have any position you would like to state in the event that would
happen?
Mr. JOHNSON. It seems to me that the whole reason behind the legis-

lation before this committee is to obviate any apparent conflict with
respect to the Department of Justice acting as an attorney for a trust
beneficiary and acting as an attorney for the Department of the In-
terior or another Federal agency.
If you amended the proviso, there would be that apparent conflict

in the future as there is that apparent conflict in the present.
My view would be that in order to facilitate the proper functioning

of this Indian Trust Counsel Authority it would be most appropriate
to transfer that litigation which would come under its jurisdiction as
legislatively created here into the Agency as soon as we can effect
transfer.
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That is not to say we would simply pack up the case files and ship
them off to the Indian Trust Authority. I would conceive of a close
working relationship between our attorneys and the attorneys that
would come into being, as it were, as the new attorneys of record, all
designed to facilitate an expeditious transfer of responsibility, along
with not in any way, shape, or form, jeopardizing the load of
litigation.
Senator ABOUREZK. Why do you think Justice ought to be absolved

of its responsibilities toward the Indian people in that case?
Mr. JOHNSON. Well, a litigating attorney today in the Department

of Justice is fulfilling the responsibility placed on him under the law.
Insofar as there would be a real conflict, he obviously would not serve.
We are talking at least in part here about an apparent conflict.
Senator ABOUrREZ1i. We are talking about the case of no conflict

right now.
Mr. JOHNSON. That is what I am driving at. The broad nature of

the litigation instituted on behalf of the Indians by the United States
as trustee falls into a natural resource category and can best be handled
by one litigating authority. If a procedure were to be developed which
would resolve the question of whether one or the other of two liti-
gating agencies had responsibility, we would simply be delaying what
has been delayed too long already.
In other words, what we are interested in is supporting an agency

which is going to initiate litigation, necessary litigation, not irrespon-
sible litigation but necessary litigation, promptly.
If there were an additional procedure which was created to resolve

the question of who has responsibility to represent the Indians, then
we are adding an ingredient that in our view is unnecessary.
Now, again, Mr. Chairman, I haven't had an opportunity to review

any specific legislation provisions that would create such a procedure.
If it would be your desire and intention that we review such language
and submit a formal opinion to the committee on it, I would be happy
to do so.

Senator ABOTTREZK. I would like you to do so and we would like to
have it within 30 days.
Thank you.
Do you have anything further?
Mr. KYL. I would like to say something, Mr. Chairman. At this

time it is our desire to have a cleancut delineation of duties here. We
are afraid if there were a dual jurisdiction there could be cases that
would drop between the cracks somewhere. We also believe that some-
times there are conflicts of interest, in the terms of reference that we
use that phrase today, that can develop during the litigation which
are not anticipated before the case goes to trial.
In the case of having the Trust Counsel handle that legislation,

then that conflict of interest would not be present, whereas it might be
should the Justice Department be handling the ease.
I think we are more than a little worried at this point about who

would make the decisions on where those cases should go. So we do
prefer a clean delineation of the authority.
Senator ABOUREZK. I have a number of other questions. I think the

staff passed them out to both Departments. Rather than go through
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the sometimes technical answers and so on, I would like to ask each
Department to respond to these questions in writing to the committee
within a 30-day time period.
Mr. KYL. I would be happy to do that, sir.
Senator AsouREni. Yes; it would save time. Senator Bartlett has

some questions to ask and we have other witnesses today. So in the
interest of hearing everybody at length, we would like to have you do
that.
Mr. JOHNSON. We will be happy to do that, Senator.
[Subsequent to the hearing the Departments of Justice and Interior

submitted the following information:]

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Washington, D.C., July 11, 1973.
Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: This responds to your letter of May 14, 1973, requesting
this Department's answers to several questions concerning S. 1012, "To provide
for the creation of the Indian Trust Counsel Authority, and for other purposes."
In addition we are providing the answer to a question asked by Senator Abou-
rezk at the hearing on this bill, May 7 ( this appears as question #13, infra).

1. "Senator Abourezk requested the views of your Department on the feasibil-
ity of transferring the Bureau of Indian Affairs from Interior and establishing it
as a separate agency."
Answer. Although the question does not say so specifically, we assume that the

motive for transferring the BIA out of the Department of the Interior would be
to eliminate the conflict of interest which S. 1012 is designed to solve. Initially,
such a transfer would not affect the Department of Justice, where the conflict
of interest generally comes to a head with regard to litigation. Secondly, such a
transfer is too drastic a remedy for the narrow area encompassed by the con-
flict—Indian natural resources litigation. There may be other unrelated reasons
for recreating the BIA as a separate agency, but we believe that the elimination
of the conflict of interest which we have discussed can be handled with more
precision. Finally, we would note that the concept of making the BIA a separate
agency is a controversial one in the Indian community, and it would be unfortu-
nate to hold up the solution of the conflict of interests while this controversy
worked itself out.

2. "Should U.S. attorneys be required to adhere to the views of the Depart-
ment of Justice—provide appropriate language."
Answer. We defer to the views of the Department of Justice, which we under-

stand will also be replying to this set of questions, on this matter.
3. "Provide estimated staff and funding levels for the Authority.

(a) If Justice is relieved of all responsibility for litigation."
Answer. Before addressing this question, we would observe that it will be up

to the Trust Counsel Authority's Board of Directors to make these decisions:
the Authority will be an independent agency, and we cannot purport to speak
for it. We would estimate that the first budget of the Authority would call for
about $1.5 million which would include about $350,000 for full time staff and the
remainder for contractual arrangements, consultation, travel, supplies, etc. As
the case load developed this figure would be adjusted each year to provide what-
ever funds are required to fully develop the Authority's responsibilities.

"(b) If Justice is relieved only in those situations involving a conflict of
interest."

Answer. We have no way of making such a comparison, even by conjecture.
Doubtless the number of cases actually involving a conflict of interest is less
than the sum of all Indian natural resource claims, but we are unable to make
meaningful estimates of the number or cost of the former. (Indeed, as a party
enmeshed in these conflicts, perhaps we lack the objective vision necessary to
make such an estimate.)



44

4. "What will be and should be the effect of this legislation on 25 U.S.C. 175?"
Answer. Again, we defer to the views of the Department of Justice for the

answer to this question.
5. "Under Section 8 of this legislation, the Department of Justice would be

relieved of its responsibilities to represent Indian tribes with respect to their
rights or claims to natural resources. Isn't this far too broad? Why should the
Department of Justice be absolved of the responsibility in situations where
there is no conflict of interest, i.e., where there is some third party invading
Indian natural resource rights. It might be argued that in some situations it will
be a matter of dispute as to whether or not the Department of Justice actually
has a conflict of interest. In such cases a procedure could be set up to permit the
Trust Counsel to intervene at the request of the Tribe or Indians concerned."
Answer. We firmly believe that anything less than a complete severence of

natural resource litigation on behalf of Indians from the Department of Justice
would fail to assure Indians and the general public that the conflict of interests
has been solved. To involve the Department of Justice and the Trust Counsel in
decisions as to whether a conflict existed in particular cases would lead to con-
fusion and uncertainty. Even the case mentioned in the question—where a third,
non-governmental party is invading Indian rights—may have ramifications in-
volving such conflicts which do not surface right away. For the Trust Counsel
to intervene in a case where Justice was already representing an Indian party
seems particularly ill-advised—the Trust Counsel's intervention, in addition to
being procedurally knotty, would be a public vote of no-confidence in Justice and
would further damage the credibility of the Federal Government in Indian
country. If bath the fact and the appearance of such conflicts are to be avoided—
and we believe that this is what is necessary to restore the confidence of Indians
in the government's representation of their natural resource interests—then only
a clear-cut separation of the litigating responsibility in that area will do the job.
We therefore do not feel that any language could be supplied to segregate the
responsibility and still achieve the purpose of the legislation.
6. "When the decision made as to whether Justice will prosecute, I refer

here specifically to the testimony of Adrian Fisher at page 150 of last Congress'
hearing, and I quote:
Mr. Stoddard replied by saying:
"Your honor, I must confess that I am extremely embarrassed because I am

wearing at least two hats here. The Attorney general told me unequivocably
[sic] I am not to oppose the motion for immediate possession to permit the
construction of this project to proceed, because he has conferred with the Corps
of Engineers who don't want it stopped. On the other hand, the Congress told the
Indians under section 175 they may have the U.S. attorney appear to represent
them. They have told me definitely I am to oppose."

Shouldn't someone speak for the Indians at that point? Will this legislation
provide for an effective Indian voice during decisionmaking?"
Answer. It is precisely to have someone—i.e., the Trust Counsel—speak for

Indians with an independent voice that our proposal is designed. The Trust
Counsel would certainly be able to intervene on behalf of Indians in such a mat-
ter as this.
Although the legislation itself contains no specific provision on this point, we

believe that there is amply insurance that Indians will have an effective voice in
the Authority's decisions in the fact that Indians will be the Authority's clients.
On the other hand, Indians will, of course, have no voice in Justice's decision-
making with regard to natural resources because Indian considerations will no
longer be part of Justice's responsibilities in that area of the law.

7. "There is considerable doubt as to how effectively the Trust Counsel Au-
thority will be able to operate in its initial years because of the difficulty of
recruiting experienced staff knowledgeable in the Indian law field whose oppo-
nents will often be experienced attorneys of the Department of Justice. The fol-
lowing questions are suggested to explore this problem:

(a) How will the Trust Counsel Authority be staffed?
(b) What kind of budget will be needed?
( c) How is the Authority to operate effectively in its initial years before

it has assembled a staff of experienced personnel?"
Answer. It will be up to the Trust Counsel Authority's Board of Directors

to make these decisions concerning hiring, budget, etc. Therefore, our answers
here should be read as being no more than surmises on our part. The Trust
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Counsel, given the requisite authority and budget, should not have difficulty in
organizing and implementing a successful program. Also Section 8 of the bill
provides for orderly transition of responsibilities from Justice to the Trust
Counsel.

8. "Under Section 11, the Authority is authorized to request assistance from
other governmental agencies. Shouldn't the Department of Justice be available
to assist the Authority in such matters as the routine filing of papers, etc., in
such cases where the Authority thinks this would be helpful?"
Answer. The break between Justice and the Trust Counsel should be clean

(see our answer to Question No. 5). It would follow that Justice should not
perform professional tasks on behalf of the Trust Counsel. However, Section
11(2) does allow for appropirate cooperation between the Trust Counsel Au-
thority and other Federal entities including the Department of Justice.

9. "Would it be inconsistent with the responsibilities of the Federal Govern-
ment and the intent of this legislation if the Authority had complete access to
the institutional memory of Justice and Interior files, interpretations, etc.—
to prevent an adversary relationship arising within the Government? Provide
appropriate language."
Answer. From the standpoint of this Department we agree that appropriate

"institutional memory" of Interior should be made available to the Trust Coun-
sel Authority. Provision is made for appropriate inter-agency cooperation in
section 11 (2 ) of our proopsal.

10. "How will the Authority determine the handling of intra-tribal disputes?
While Section 5(d) provides for the hiring of special counsel in the event of a
conflict between parties requesting assistance, this does not address the situation
where a small splinter group of a tribe wishes the Authority to intervene on
their behalf against the wishes of the majority of the tribe. In cases involving
tribal rights, shouldn't there be a limitation in the bill restricting the authority
of the Trust Counsel to intervene against the wishes of the governing body of a
tribe?"

Answer. The problems which this question raises are grave. After much reflec-
tion, however, we believe that their resolution is best left to the judgment of the
Authority's Board of Directors. Like any attorney, the Trust Counsel has the
discretion to refuse to take a case. To lay down a hard-and-fast rule ahead of
time is not only very difficult (e.g., we question whether there are not cases
where the Counsel should be able to sue on behalf of one part of a tribe against
another) but would compromise the independence of the Authority. We believe
it is most important for the Authority to be untrammaled by any other considera-
tion than the good judgment of the Board of Directors in the matter of what
natural resource cases to take and how to handle them. Moreover, Justice and
Interior are not limited in the way this question suggests. All our proposal does
Is transfer certain of Interior's and Justice's responsibilities to the Authority,
and it is hard to see why the responsibilities themselves should be tampered with
because of the transfer.

11. "Nowhere in the bill is there any definite standard as to the kinds of cases
that the Authority should take. Shouldn't there be some guidelines expressed in
the statute as to the kinds of cases that the Authority should take. Shouldn't
there be some guidelines expressed in the statute as to the kinds of cases the
Authority is to take in the natural resource area. Should this extend to suits
for money damages when a resource has been converted? Provide appropriate
language."
Answer. Again, the Authority's vitality depends on its being able, like Justice

and Interior today and like any attorney, to choose the cases where it believes
its assistance will do the most good. In addition, we believe that the cases likely
to come before the Counsel will be variegated that to write useful guidelines
for accepting or rejecting them would be virtually impossible. Finally, we be-
lieve that the bill as written does authorize the Trust Counsel to sue for money
damages.

12. "During the testimony, the Administration indicated that there are 225
cases presently pending on in progress which would be transferred to the Au-
thority. How many lawyers are involved in these cases? other staff? What is
the total cost for these cases including salaries, transportation and court costs?"
Answer. We defer to the Department of Justice for this answer.
12. "Senator Abourezk . . . I have one more question before we excuse this

particular panel.

96-143 0-73---4
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In 1955 in order to alleviate what they saw as a conflict between the BIA
general counsel and the general counsel of other Interior Department bureaus,
the Interior Department made an administrative recommendation to the Appro-
priations Committee which removed the general counsel from BIA and put his
duties into the Interior Department, therefore creating what is now considered
to be the conflict of interest that we are trying to legislate away.

Statements made during those hearings, Interior Solicitor testified there should
be only one office for the Department of the Interior rather than general counselfor each bureau. Thus, since 1955, the Interior Department has been living with
the conflict of interest which they willfully caused and that you now want us
to legislate away.
The question is could the Department of Interior provide this committee with

a report as to why the change in the structure of lawyers in the Interior Depart-
ment took place in 1955 and why couldn't this situation now be changed back to
where it was before 1955 to partially alleviate the present conflict of interest ?"
Answer. Before turning to the factual part of this question as to why the

structural change in the Solicitor's Office was made, it is important to stress that
this change in no way contributed to the conflict of interest we have been dis-
cussing. This conflict is a function of the fact that the Department of the Interior
has many responsibilities, and it has nothing to do with the structure of the
Department. The conflict predated the change in the Solicitor's Office in 1955 and
would survive a restoration of the old arrangement. The only way to solve the
conflict, as we see it, is to place the responsibility for litigating Indian natural
resource claims in an independent body which would have no conflicting respon-
sibilities. By definition such a body could not exist within the Department of
the Interior—or, for that matter, within any Federal agency. A wholly separate
existence would be required.
With regard to the 1955 alteration of the Solicitor's Office, it is important at

the outset to note that the alteration was Departmentwide and not confined to
the Indian area of responsibility. Nor did the change take place because of any
conflicts of interest within the Department. The best way to explain the reason
for the change is to quote from the report of a special survey team which was
assigned the task of assessing the need for a reorganization of the Department's
legal activities; this report, dated February 15, 1954, served as the underlying
rationale for the reorganization that occurred in 1955. The reasons for the survey
team's recommendation that the legal functions of the Department be centralized
are as follows:

Should the Solicitor's Office be fully integrated?
It has been stated by many observers that the Department of the Interior tends

to be a federation of individual bureaus and agencies rather than a unified
department. Historically this was perhaps inevitable because of the manner in
which many of these groups first developed as independent agencies and later
were transferred in toto to the Department. Consequently there developed legal
staffs serving the individual agencies rather than the Department as a whole.
That this "federation" sentiment still exists is shown by the fact that some
administrators still refer to the "Departmental" level as opposed to the "Bureau"
level, and reference to the attorneys in the Solicitor's Office means only those 28
individuals working directly under the Solicitor. The appointment ( which oc-
curred several months ago) of Assistant Secretaries with the individual a n•encies
reporting to them will undoubtedly aid materially in integrating and unifying the
whole Department. The first question confronting the survey team was, there-
fore, should the Solicitor's Office also be fully integrated?

Technically it can be claimed that the Office of the Solicitor is already inte-
grated because on August 5, 1953, the Secretary of the Interior issued an order
placing all attorneys under the Solicitor administratively as well as functon-
ally. This, however, was integration merely on paper. It has been tried in the
past but there was little noticeable change in the operation of the Office. The
effect of the recent order has likewise been negligible.

It is the survey team's view that to be effective there must be a "physical"
integration. This means that the attorneys must be housed together and that a
direct line of authority leads to the Solicitor. The pros and cons of integration
have been stated on several occasions, but the compelling reason from the survey
team's standpoint is that complete integration is necessary if the Solicitor is to
have actual control of legal matters so that there may result unified and uniform

-A
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legal policies and consistent interpretations of the statutes and the law applicable
to departmental programs. Greatly improved morale among the attorneys should
also result. In addition, integration would seem highly desirable from an over-all
standpoint because it would help materially in the integration of the entire
Department.

Integrating the Washington Office
. . . Coincident with the physical integration of the Washington staff, a definite

clearly defined line of responsibility must be established. The Solicitor has so
many calls upon his time that he should be largely freed for policy discussions and
for consultations on only the most important legal problems. It is, therefore, pro-
posed that a Deputy Solicitor be named who would handle the bulk of day-to-day
legal matters which now confront the Solicitor. Reporting also to the Solicitor
would be the Legislative Counsel and also any special Assistants whom the
Solicitor would need for special assignments. Under the Deputy Solicitor there
would be five Associate Solicitors, and the first four of these would have legal
responsibilities comparable to the administrative responsibilities of the three
Assistant Secretaries (with two Associate Solicitors supervising the legal work
for bureaus and agencies reporting to Assistant Secretary Lewis). The title of
"Chief Counsel" would be changed to "Assistant Solicitor".
One Associate Solicitor would have three groups reporting to him; namely, the

Assistant Solicitors for the Bureau of Mines, for the Geological Survey, and
for Defense Minerals (including the Connally Act). Reporting to another Asso-
ciate Solicitor would be the Assistant Solicitors for the Bureau of Land Manage-
ment and Office of Territories. The Assistant Solicitors for Indian Affairs, Na-
tional Park Service, and Fish and Wildlife Service would report to another
Associate Solicitor. Reporting to another Associate Solicitor would be the Assist-
ant Solicitors for Reclamation and the Power Administrations ( Bonneville,
Southwestern, and Southeastern). Another Associate Solicitor (who would not
correspond to any of the Assistant Secretaries) would co-ordinate the work of
the Assistant Solicitors in charge of the Bureau of Land Management appeals,
other appeals, and administrative and miscellaneous matters. Each Associate
Solicitor would have a research assistant, and each Assistant Solicitor would
have a staff requisite for his work. A patent attorney for the entire Department
would be attached to the Office of the Deputy Solicitor."
The Office of Management and Budget has advised that there is no objection

to the presentation of this letter from the standpoint of the Administration's
program.

Sincerely yours,
JOHN KYL,

Assistant Secretary of the Interior.

DEPARTMENT OF JUSTICE,
Washington, D.C., July 11, 1973.

Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington D.C.
DEAR SENATOR: Reference is made to your letter of May 14, 1973, submitting a

number of questions which have the purpose of eliciting information to supple-
ment testimony presented by the Department of Justice before the Subcommittee
on Indian Affairs on May 7, 1973. Several of these questions are identical to those
submitted to our representatives during this hearing by the Chairman of the Sub-
committee, Senator Abourezk. We indicated at that time that we would be happy
to submit written answers to these questions for the record in an effort to ex-
pedite the May 7 hearing. So as not to unnecessarily burden the record, we have
considered our responses to your questions as fulfilling our responsibility to re-
spond to the subcommittee request.
The questions, with our responses, follow.
(1) Senator Abourezk requested the views of your Department on the feasi-

bility of transferring the Bureau of Indian Affairs from Interior and establishing
it as a separate agency.
Answer. In the area of the Indian affairs the function of the Department of

Justice is limited to that of furnishing legal counsel in litigation. The feasi-
bility of establishing the Bureau of Indian Affairs as a separate agency involves
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questions of fact and considerations of policy which are not within the expertise
of the Department. On this subject we defer to the Department of the Interior,
the Office of Management and Budget, and the Congress.
(2) Should U.S. attorneys be required to adhere to the views of the Depart-

ment of Justice—provide appropriate language.
Answer. The Department of Justice does not feel that a problem exists with

respect to adherence of United States Attorneys to the views of the Department.
On the contrary, the Department feels that United States Attorneys function
effectively and efficiently as arms of the Department in their several districts,
exercising a measure of autonomy appropriate to this purpose and necessary for
proper discharge of their responsibilities. We do not believe that any new law is
needed on this subject at this time.
(3) Provide estimated staff and funding levels for the Authority.

(a) If Justice is relieved of all responsibility for litigation.
(b) If Justice is relieved only in those situations involving a conflict of

interest.
Answer. The Department of Justice has not developed staff and funding levels

for this proposal and we understand that the Department of the Interior has
done so. We therefore defer to Interior on this question. We would point out
that the Authority would have responsibilities substantially beyond those now
vested in the Department of Justice, which are limited to the furnishing of legal
counsel in litigation. Further, the Department of Justice is of the view that the
institutional conflict of interest that removal of which is the fundamental purpose
of the Indian Trust Counsel Authority legislation cannot be effectively removed,
and the purpose of the legislation cannot be fully achieved, except by relieving
Justice, which has the responsibility for protecting the legal interests of the
United States in natural resources, from all responsibility for all protecting
the trust interests of Indians in such resources.
(4) What will be and should be the effect of this legislation on 25 U.S.C. 175?
Answer. The mentioned provision places in the Department of Justice respon-

sibility for legal representation of Indian interests, in litigation, in a broad
range. The Indian Trust Counsel Authority legislation would supersede the pro-
vision insofar as natural resource trust interests were concerned, but the provi-
sion would otherwise continue in effect. This would appear appropriate.
(5) Under Section 8 of this legislation, the Department of Justice would be

relieved of its responsibilities to represent Indian tribes with respect to their
rights or claims to natural resources. Isn't this far too broad? Why should the
Department of Justice be absolved of the responsibility in situations where there
is no conflict of interest, i.e., where there is some third party invading Indian
natural resource rights. It might be argued that in some situations it will be a
matter of dispute as to whether or not the Department of Justice actually has a
conflict of interest. In such cases, a procedure could be set up to permit the Trust
Counsel to intervene at the request of the Tribe or Indians concerned.

(a) Provide appropriate language to limit the relief of responsibility of
Justice to those situations involving a conflict of interest.

Answer. Considerable attention was given to this subject in the course of the
May 7, 1973 hearing. At the risk of repeating somewhat, we wish to say that
relieving the Department of Justice of its present responsibility to represent
Indian tribes with respect to their rights or claims to natural resource trust
interests does not seem to us too broad. On the contrary, it appears to us a logical
concomitant of placing that responsibility in the Indian Trust Counsel. We deem
it highly undesirable that the responsibility be divided, and are concerned that
Indian interests would suffer through a division. Moreover, the fundamental
purpose of the Indian Trust Counsel Authority legislation is to eliminate the
institutional conflict of interest which may arise whenever attorneys of the
Department which represent the natural resource interests of the United States
also represent Indian natural resource interests. In our view, elimination of this
institutional conflict of interest can be effected, and the fundamental purpose of
the legislation achieved, only by providing that all Indian rights and claims to
natural resource trust interests receive single-purposed representation through
the independent agency proposed to be constituted by this legislation. We do not
believe that any language could limit the relief of responsibility of Justice from
representing such interests and still achieve this purpose.
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(6) When the decision is made as to whether Justice will prosecute, I refer
here specifically to the testimony of Adrian Fisher at page 150 of last Congress'
hearing, and I quote:
Mr. Stoddard replied by saying:
"Your honor, I must confess that I am extremely embarrassed because I am

wearing at least two hats here. The Attorney General told me unequivocably I
am not to oppose the motion for immediate possession to permit the construction
of this project to proceed, because he has conferred with the Corps of Engineers
who don't want it stopped. On the other hand, the Congress told the Indians
under section 175 they may have the U.S. attorney appear to represent them.
They have told me definitely I am to oppose."

Shouldn't someone speak for the Indians at that point? Will this legislation
provide for an effective Indian voice during decision-making?
Answer. We note, also at page 150 of the hearing, that the Indians were in

fact represented by their tribal counsel in the particular court proceeding in-
volved. Enactment of the Indian Trust Counsel Authority legislation would give
the Indians the option of being represented by the Indian Trust Counsel, and
would eliminate the potential for a conflict of interests which presently exists
because of the legal responsibility now devolving upon the Department of Jus-
tice of representing Indian natural resource trust interests as well as general
interests of the United States. The Authority also could enter into the decision-
making process on any matter affecting Indian natural resource trust interests,
whether or not litigation might be involved.
(7) There is considerable doubt as to how effectively the Trust Counsel Au-

thority will be able to operate in its initial years because of the difficulty of
recruiting experienced staff knowledgeable in the Indian law field whose oppo-
nents will often be experienced attorneys of the Department of Justice. The fol-
lowing questions are suggested to explore this problem:

(a) How will the Trust Counsel Authority be staffed?
(b) What kind of budget will be needed?
(c) How is the Authority to operate effectively in its initial years before

it has assembled a staff of experienced personnel?
Answer. The Department of the Interior has done some preliminary explora-

tion on staffing and budget of the Trust Counsel Authority, and Justice defers
to that Department on those aspects of this question. We are confident that given
the requisite money and hiring authority the Trust Counsel Authority should
have no particular difficulty in assembling a competent staff. It also should be
noted that Section 8 of the bill permits an orderly transition of responsibility
from Justice to the Authority.
(8) Under Section 11, the Authority is authorized to request assistance from

other governmental agencies. Shouldn't the Department of Justice be available to
assist the Authority in such matters as the routine filing of papers, etc. in such
cases where the Authority thinks this would be helpful?
Answer. Section 11 is sufficiently broad to permit the Department of Justice

to render assistance, as may be appropriate, upon request of the Authority. The
routine filing of papers would not seem a matter as to which the Authority
would need assistance, however, and there also should be avoided any assistance
by Justice which would not be consistent with the fundamental purpose of this
legislation: the elimination of any suggestion of conflict of interest.
(9) Would it be inconsistent with the responsibilities of the Federal Govern-

ment and the intent of this legislation if the Authority had complete access to
the institutional memory of Justice and Interior files, interpretaions, etc.—to
prevent an adversary relationship arising within the Government. Provide appro-
priate language.
Answer. Speaking solely for the Department of Justice, we point out that its

relations with the Indian Trust Counsel would be limited to instances in which
an Indian right or claim to natural resources was involved in litigation in which
the Department represented some different interest of the United States. In
respects as to which adversary interests might be involved, the Federal Rules of
Civil Procedure would govern access to information of the litigants. We believe
that the language of Section 11(2) is adequate to cover other circumstances.
(10) Flow will the Authority determine the handling of intra-tribal disputes?

While Section 5(d) provides for the hiring of special counsel in the event of
a conflict between parties requesting assistance, this does not address the situa-
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tion where a small splinter group of a tribe wishes the Authority to intervene
on their behalf against the wishes of the majority of the tribe. In cases involv-
ing tribal rights, shouldn't there be a limitation in the bill restricting the author-
ity of the Trust Counsel to intervene against the wishes of the governing body
of a tribe?
Answer. Inter-tribal disputes unquestionably can pose serious problems. How-

ever, we do not believe that there should be a limitation in the bill restricting
the authority of the Trust Counsel to intervene against the wishes of the gov-
erning body of a tribe. Rather, we would expect the Trust Counsel to act re-
sponsibly with respect to inter-tribal disputes as in other cases, and not to
support claims which are without reasonable basis of legitimacy.
(11) Nowhere in the bill is there any definite standard as to the kinds of cases

that the Authority should take. Shouldn't there be some guidelines expressed
in the statute as to the kinds of cases that the Authority should take. Shouldn't
there be some guidelines expressed in the statute as to the kinds of cases the
Authority is to take in the natural resources area. Should this extend to suits for
money damages when a resource has been converted? Provide appropriate lan-
guage.
Answer. We believe that there should not be placed upon the Authority limita-

tions as to the kind of cases it may take beyond the basic limitations that the
legal services which it renders must involve rights or claims of Indians to
natural resources within the United States trust responsibility owing to the
Indians, and that such services be rendered only with the consent of the ag-
grieved Indian or Indians. Within these limitations we would expect the Author-
ity not to support claims which are without reasonable basis of legitimacy. The
language contained in Section 8 is, we believe, sufficiently broad to encompass
suits for money damages where a resource has been converted.
(12) During the testimony, the Administration indicated that there are 225

cases presently pending or in progress which would be transferred to the
Authority. How many lawyers are involved in these cases? Other staff? What
is the total cost for these cases including salaries, transportation and court
costs?
Answer. The estimated 225 cases presently pending are distributed for trial

or supervision of trial mainly among the approximately thirty members of the
General Litigation Section of the Land and Natural Resources Division of the
Department of Justice, and for appellate purposes mong several members of
the Appellate Section of this Division. On occasion, attorneys of the Land
Acquisition Section may be Involved. Nearly all of these attorneys are engaged
predominantly on cases not involving Indian natural resource trust interests,
and in instances other interests of the United States may be involved also, as
in a case involving the condemnation of land (including some Indian land) for a
Federal project, or the adjudication of Federal rights (including some Indian
rights) to water. Additionally, a substantial amount of legal work on Indian
natural resource trust litigation is performed by offices of the United States
Attorneys, under the supervision of the Land and Natural Resources Division.
The Department of Justice has never segregated the manpower or costs in-

volved in protecting Indian natural resource trust interests, but has attempted
to carry out its obligations with respect to such interests effectively at the least
possible cost, as with litigation not involving such interests.
We estimate that there are involved in the 225 pending cases which would be

transferred to the Authority legal services of the equivalent of the services of
seven full-time attorneys and supporting services which would involve approxi-
mately the same number of full time persons. Due to the circumstances indicated
above we have no way even remotely reliable of estimating other costs of Indian
natural resource trust litigation. Moreover, we call attention to the fact that nor-
mally much of the preparatory work for the conduct of such litigation occurs
now in the Department of the Interior, paid for out of its appropriations, but
that some of this work presumably would be assumed by the Authority. Since
it is the Department of the Interior which has compiled information upon which
to estimate manpower and money needs of the proposed Indian Trust Counsel
Authority, we defer to that Department on this matter.
We hope that you will find helpful the information we have been able to give

you, and that your Committee will find its way clear to reporting out favorably
legislation creating the Indian Trust Counsel Authority.

Cordially,
MIKE MCKEVITT.
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Senator ABOUREZK. Senator Bartlett.
Senator BARTLErr. Mr. Chairman, I want to compliment you very

much for having these hearings. It is my feeling that it has not been in
the best interest of the American Indian that the seven bills that were
introduced 2 years ago have not been given proper treatment of
consideration.
I realize this particular bill was considered during the last Con-

gress, and I hope, Mr. Chairman, that not only will this committee
continue the hearings of the respective bills proposed 2 years ago by
the administration and introduced by the chairman and you this year
but that the full committee will have the opportunity of considering
this legislation and hopefully that it will see fit to give the full Senate
the opportunity of voting on it.
I was in Oklahoma 2 weeks ago Thursday and met with a number

of the tribal leaders, primarily from the western part of the State,
and we reviewed very briefly the bill that is presently under review
by this subcommittee, and also those that are yet to be heard.
Most all of them appear to have unanimous support but this particu-

lar one very definitely did have. There were many comments to the
effect that the dual role of the Justice Department, particularly the
BIA in handling legal matters, does not accrue to the benefit of the
individual tribe.
So I feel this legislation is legislation that certainly has the endorse-

ment and support of most of the Western tribes in Oklahoma.
Mr. Chairman, a comment on the first question that you raised. It

would seem to me that the proper—that the administration has con-
sidered a review and reorganization of the executive branch of Gov-
ernment and that that would be the proper time to consider a big
change in the BIA.
The argument that you gave in favor of your position there would

be the argument that you could give in not considering any of the
legislation currently before this subcommittee, and I would think the
legislation currently before this subcommittee should be considered,
and, my personal feeling is, acted upon and presented to the entire
Senate.
On the last questions that you raised, I would like to ask some ques-

tions of the panel.
Am I not correct that the Justice Department, Mr. Johnson, would

still have its full trust responsibilities under this act that it now has?
Other than the natural resources?
Mr. JOHNSON. Well, we would still have our trustee responsibility

other than those which are created in the natural resource area. This
authority deals exclusively with natural resource law.
Senator BARTLETT. This doesn't relieve you of the other trust

responsibilities?
Mr. JOHNSON. No, we would still be involved in a variety of other

Indian matters and would pursue those diligently.
Senator BARTLETT. IS it your feeling that relieving the Department

of Justice of this responsibility in the area of natural resource rights,
that this is the whole goal of the legislation, to do just that?
Mr. JOHNSON. As I perceive the goal of the legislation, it is to pro-

vide a vehicle whereby to do away with what is an apparent conflict-of-
interest where the Government or the Department of Justice is act-
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ing on both sides of the question. We don't want that to be. That is not
to say we are not diligent in the pursuit of our duties.
Senator BARTLETT. Do you see difficulties if both the newly created

Trust and the Department of Justice continue this responsibility in
the natural resource area where there could perhaps be blame given
one way or the other, for legislation, as Mr. Kyl said, dropping
through the cracks or the Indian tribes or individuals not being prop-
erly considered in their desires?
Mr. JOHNSON. From a legal and management standpoint, Senator,

it seems more practical to have one agency responsible for all litiga-
tion in the same area, as opposed to creating procedures to determine
who does what and when.

Therefore, I agree with Mr. KyPs statement with respect to the
desirability of lodging all Indian natural resource litigating authorityin a single agency.

Senator BARTLETT. The bill calls for the appointment of spocial
counsel, Mr. Johnson, in the event that there is a conflict between
the parties. Am I correct that the bill does not require for special
counsel in a general way or at the request of the Board?
Mr. JOHNSON. Senator, the reference to special counsel or experts to

assist or represent one or all of the parties does, as I read section 5(d)
of the bill apply in the event of a conflict between parties requesting
the assistance or representation of the Authority. It is not an across-
the-board grant.
Senator BARTLETT. If there is not that conflict between the parties

requesting the counsel, then the Board will not be empowered to ap-
point such counsel, am I correct?
Mr. JOHNSON. I don't read a broader grant of authority in that

section of the bill; no, Senator.
Senator BARTLETT. Do you see any need for such an across-the-

board authority?
Mr. JOHNSON. Senator, there is another provision in 5(b) which

allows the Board of Directors to appoint and fix compensation of
special counsel and experts as is necessary. From a practical stand-
point, insofar as it applies to specific litigation, it would probably be
very helpful to have this broad grant of authority and I can think of
no administrative reason which would make it impractical to grant
such authority.

Senator BARTLETT. You were referring to section 5(a) ?
Mr. JOHNSON. 5 (b) ; the enumeration of one of the powers and

duties of the Board of Directors.
Senator BARTLETT. In 5(a), line 23, it says, "The Board of Directors

shall appoint and fix the pay of and describe the duties of special at-
torneys as is deemed necessary after consulting with the Indian Trust
Counsel."
So that would be all attorneys, is that correct?
Mr. JoHNsoN. I read that as all staff attorneys.
Senator BARTLETT. But that would be staff attorneys, not outside

people, is that correct?
Mr. JOHNSON. Staff attorneys.
Senator BARTLETT. Then the Board of Directors shall appoint and

fix compensation of such special counsel and experts as it deems neces-
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sary. But up to that point there has been no authorization for special
counsel, is that the way you read it?
Mr. JOHNSON. That is right.
Senator BARTLETT. Then, (c) , attorneys or special counsels ap-

pointed under this section. Then (d) authorizes the appointment of
special counsel upon determining a conflict between the parties request-
ing assistance.
Am I reading that correctly?
Mr. JOHNSON. Yes.
Senator BARTLETT. Mr. Kyl, let me ask you a very broad question

and respond as you see fit in this same area.
How do you interpret the employment of special counsel and how

do you see the need of special counsel?
Mr. KYL. We tried to provide for the specific and the general exi-

gencies that might exist.
In (b) , under section 5, you have a special situation which we can

anticipate is likely to come. We also provide for special counsels to
litigate before any court or commission or any administrative pro-
ceeding, recognizing the fact that there are instances in which you
need a special expertise, a very special expertise.
We also provided in one of the later sections, sir, that the Board can

make the expenditures directly or by contract as may be necessary
to carry out its responsibilities.
Now, using the experience of the Indian Claims Commission, there

was established an expert witness fund, a fund indidentally which has
been very successful. We have never lost any money on it to this point.
But in many of these cases you need the services of specialists who on
occasion may be accountants, they may be anthropologists, all kinds
of special talent in a specific area.
On such occasions we thought it necessary to provide that the Board

could hire such experts so that the Indian case could be presented
with completeness.
Senator BARTLETT. Mr. Kyl, then am I correct that you interpret

this section 5 differently from Mr. Johnson?
Mr. Km. I think he amended his first comment, there is a broad

and specific situation. I know that was my intent and I do not, of
course, speak for everyone who had any hand in the preparation of
this legislation.
Senator BARTLETT. Mr. Kyl, which subsection in 5 provides the

broad authority for special counsel other than (d), in the event of
conflict?
Mr. KYL. In ( a) thereof-
Senator BARTLETT. Would you think that an amendment there would

be necessary if that is the desire of the committee, to specify staff and
special counsel?
Mr. KYL. Going on from ( a) , sir, in (b) , you have the Board of Di-

rectors shall appoint and fix the compensation of such special counsel
and experts as it deems necessary. That was the second part of my
response, sir.
Then again at the end of the bill, we have the provision that the

Board may make such expenditures as may be necessary to carry out
its responsibilities under this act. That is in section 11, sir.
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Senator BARTLETT. Should there be a section that says the Board
shall have the right—or would the Board have the right to fix the staffcounsels' salaries? Is that in the bill?
Mr. KYL. Yes, sir it is in the bill. In the more specific matters, when

I was referring to the estimated budget, we simply suggested somelevels, thinking that it might take that kind of an income to providethe kinds of people who ought to represent the Indians.
Senator BARTLETT. Mr. Kyl, I know your interests here are in pro-viding the Indian tribes or the Indians, as the case may be, withcounsel that would not be biased. Do • you see any danger in over-

employment or is there a danger in employing too many specialcounsel?
The reason I am asking that question, it seems that many attorneyshave certainly made out quite well in Indian areas, much more so

than the Indians themselves.
I being a geological engineer and not seeing anything in this billfor geological engineers, I am just wondering if perhaps any part of

this might be another attorney's bill?
Mr. KYL. Sir, I would anticipate that as the experience developsthere will be on occasion geological engineers that might get into this

act.
I can only respond in this way. In any bureaucracy there is alwaysthe tendency to expand. The Congress has the responsibility of seeing;

that that does not happen through its annual review of appropria-tions. And I have full faith in this committee and others and the ap-propriations committees of the two bodies to see that that isn't done.
Senator BARTLETT. I would disagree rather basically with you on

that. The prime responsibility of the administration lies with the ad-ministration and with this trust that they not employ excessively
special counsel.
My question is—I am concerned about it. I think it should be em-ployed in a proper way, but I can see where it can be overdone to the

point of not having any staff.
So is there any way that could be clear to the Congress that there

would be special needs for outside counsel to be employed so that it
wouldn't run into the ground?
Mr. KYL. Of course, it may be, too, that the experience will show

it is cheaper to contract some business than it would be to have on-
board attorneys as you move into the future. But this is an inde-
pendent agency, Interior and Justice can't tell them what to do. The
restraint comes from their annual presentation of their case to the
Office of Management and Budget and the committees of the two
Houses of the Congress.
There is no restraint that can be made on that group by any other

department of the Government.
Senator BARTLETT. I was talking about legislation. Do you feel there

needs to be any legislation on this matter?
Mr. KYL. Realizing how litigation can consume time, if the Congress

saw fit to write into the legislation some kind of a limitation regarding
the number of people or the amount of money for contracts, I think
the first annual audit by the Congress and OMB would come in suffi-
cient time to give direction.
I don't think very many cases will be suffering from great speed dur-

ing the first year this agency is in effect.
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You will, I think, have time to take a good close look at it. Again, I
would want this to oe an independent agency and I think if we put
too many guidelines into the legislation we can actually cripple the
thing before it starts to walk.
Senator BARTLETT. On the other matter, how do you feel about

the Justice Department operating jointly with the Trust Counsel
Authority?
Mr. KYL. As I said before, we want a clearcut delineation. We don't

want things falling between the cracks and we don't think you can
anticipate all conflicts of interest when you open a case for litigation.
I should do this at this point. I am not a lawyer and I have to rely

upon people around me for these details, but apparently there are a
couple of areas in the resource field where there is some question.
They are not matters of the use of land or water or things of that

nature, but more obscure things such as Indian wills and so on, which
sometimes can be called matters of resource and perhaps there ought
to be a little clarification by the Justice Department and the committee
on those things which might be exceptions to the general rule of say-
ing the Trust Counsel will have all authority over Indian resources.
They are not significant, but they could be pesky problems some-

where down the line.
Mr. JOHNSON. We would be happy, Senator, to elaborate on what

natural resource law is. I think at the same time there is going to have
to be a working relationship between the Department of Justice as
the authority to determine what jurisdiction is vested with the De-
partment and what jurisdiction is vested in the Trust Authority for
the very reasons that Mr. Kyl points out, there are some very esoteric
areas of law which may not be the type of case that you handle on a
day-to-day basis.
Senator BARTLETT. Mr. Johnson, because your early testimony

seemed to be in conflict with Mr. Kyl's concerning several questions
about special counsel, would you have any additional comments to
make in that regard?
Mr. JOHNSON. I certainly did not mean to conflict with Mr. Kyl's

testimony and certainly concur in his interpretation of that particular
provision.
Senator BARTLETT. Do you have any concern about the hiring of

special counsel by this Trust?
Mr. JOHNSON. In listening to your discussion with Mr. Kyl, Senator,

I feel it is appropriate to make one observation.
As I pointed out earlier, the Department of Justice is a Department

that has well established lines of authority and well established lines
of administration, with the Department here in Washington generally
supervising the activities of 96 U.S. attorneys in the various judicial
districts around the country.
We have litigating authority and responsibilities within the Depart-

ment. The U.S. attorneys also have those responsibilities.
The duties of the Trust Authority will pick up, in a way, a hybrid.

Some of the things we do and some of the things the U.S. attorneys
do for us, as it were. I think it is important from a legislative stand-
point to leave enough flexibility in the legislation, with possibly a
congressional statement of intent, to allow the authority to develop an
administration, a bureaucracy, as it were, which will respond to the
needs of this litigation.
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In fact, this is a litigating authority and they are going to have
specific cases and they are going to have to go into specific courts.
I think whoever is Indian Trust Counsel will have to have enough

flexibility to determine how best to address all of the case responsibili-
ties that are piled high on his desk.
As I said earlier, we, of course, at the Department of Justice will

want to work closely with the Authority to insure none of the cases
fall in the cracks, as it were, during the transitional period.
Senator BARTLETT. Do you have any concern about—I realize you

are talking about this, but do you have any concern about the amount
of number of special counsel that you might be hiring?
Mr. JOHNSON. Well, again, this is almost a fundamental organiza-

tional decision that the Board of Directors will have to make during
the early organization stages. As I conceive the mission, and this is my
own view, in terms of structuring the Agency, I would think the pre-
ponderance of manpower would be an in-house capacity.
Senator BARTLErr. Is that because this would be fairly specialized?
Mr. JOHNSON. Absolutely. In fact, our's is an in-house capacity.
Senator BARTLETT. Mr. Chairman, thank you very much.
Senator ABOUREZK. Thank you, Senator.
I have one more question before we excuse this particular panel.
In 1955, in order to alleviate what they saw as a conflict between

the BIA general counsel and the general counsel of other Interior De-
partment bureaus, the Interior Department made an administrative
recommendation to the Appropriations Committee which removed the
general counsel from BIA and put his duties into the Interior Depart-
ment, therefore creating what is now considered to be the conflict of
interest that we are trying to legislate away.
In statements made during those hearings, Interior Solicitor testi-

fied there should be only one office for the Department of the Interior
rather than general counsel for each bureau. Thus, since 1955, the
Interior Department has been living with the conflict of interest which
they willfully caused and that you now want us to legislate away.
The question is could the Department of the Interior provide this

committee with a report as to why the change in the structure of law-
yers in the Interior Department took place in 1955 and why couldn't
this situation now be changed back to where it was before 1955 to
partially alleviate the present conflict of interest?
Mr. KYL. Do you want us to respond to that in writing?
Senator ABOUREZK. Well, if you would respond to the second part

now and respond to the first part of the question in writing, if that
would be possible.
Mr. DRABELLE. I disagree with the premise that that is what caused

the Department of the Interior conflict of interest. It doesn't seem that
where the lawyer is located in Interior is the question.
The question is how the decision is made. So I don't know how to

answer the question.
Senator ABOUREZK. You are saying the conflict doesn't come from

the lawyers themselves, it comes from higher up?
Mr. KYL. It is the question of duties. It doesn't matter which office

the lawyers are in.
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Mr. ROGERS. Mr. Chairman, the conflict of interest comes from the
fact that the Secretary of the Interior is given the responsibility for
several competing activities.
The Bureau of Indian Affairs, the Bureau of Reclamation and the

Park Service compete in some respects on some things at some times.
As to whether the Secretary of the Interior's legal advice comes to him
from a separate solicitor in each of the sections or whether he gets that
advice through a single solicitor, this is an administrative matter.
It might be argued as to which of these two extenuates or minimizes

the conflict of interest. But the point, I think, is that the basic con-
* flict of interest comes from the fact that the Secretary has this respon-

sibility for diverse activities.
Senator ABOUREZK. All right.
Thank you.
I have no further questions unless Senator Bartlett does.
Senator BARTLETT. Mr. Chairman, I have one more and either Mr.

Kyl or Mr. Johnson can answer it or both if they prefer.
How will it be handled by the Trust Authority if a question between

two tribes arose?
Mr. Km. Would you like me to respond to that, sir?
Senator BARTLETT. Yes.
Mr. KYL. The Board will have the authority to either hire special

counsel for both sides or to represent one side. This will be left to
the jurisdiction of the Board, which will be made up by statute of two
American Indians, at least two, and one can be other than an American
Indian. But that Board will decide.
The Trust Counsel will not intervene against the wishes of the tribe.
Senator BARTLETT. You are saying the Board could represent one

Indian tribe and appoint a counsel to represent another Indian tribe,
as long as both actions were consistent with the desires of the tribe
is that correct?
Mr. Km. Correct, sir.
Senator BARTLETT. In other words, you are requiring both sides to

agree to the proposal? Both tribes will be agreeing not only to the
Counsel being hired for one of them, but that the Trust would repre-
sent the other is that correct?

• In other words, it is not only their own legal counsel to which they
are agreeing but the agreement would cover the representation of the
other tribe?
Mr. Km. There may be instances in which both tribes would want

to be represented by the Trust Counsel before the proper jurisdiction.
I am assuming, sir, in most cases where you would have a conflict be-
tween tribes, that they would probably desire special counsel to rep-
resent their interests.
Senator BARTLETT. Would you think it would be a part of this legis-

lation to require that?
Mr. Km. Require which one, sir?
Senator BARTLETT. Require in case of a dispute between tribes the

Board must appoint special counsel in both cases?
Mr. Km. At this time, sir, at least it is the opinion of those around

me and myself, that we would not like to have that written into the
legislation.
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Senator BARTLETT. All right. I am not sure you quite answered my
previous question, but maybe I can get back at it this way.
If one tribe was agreeable to special counsel--if one tribe was agree-

able to the Trust representing it and the other tribe also wanted the
Trust to represent it, then what should be the requirement on the

Board? You would not want the Trust to represent both; would you?
Mr. KYL. I can envision complications in that circumstance.
Senator BARTLETT. Then would that necessitate outside counsel in

both cases? In other words, if either tribe wanted the Trust Counsel
to represent it, then that would force the appointment of outside
counsel for both tribes?
Mr. KYL. No, it would not force special counsel for both sides. The

decision would be made by the Board.
Senator BARTLETT. So the Board could show a preference in repre-

senting one tribe and hiring outside counsel for the others?
Mr. KYL. It could do that; yes, sir. I don't know if there would be

a preference involved, but that decision could be made.
Senator BARTLETT. How could they say there wasn't a preference

involved?
Mr. Km. On the basis of time, perhaps, sir.
Sena tor BARTLETT. Do you think the Board might be opening itself

up to what might be unnecessary criticism if it did that?
Mr. KYL. Permit me to consult here for one moment.
Senator BARTLETT. Certainly.
Mr. KYL. There was one point I wanted to clarify. These cases

could be tribe against tribe or one tribe against .the Government or
two tribes against the Government. But the Board could make the
decision and I assume there is some possibility that the Board might
be criticised for its actions. I don't know how the Board might avoid
that at this point.

Senator BARTLETT. What are the merits in your opinion of the
Trust Counsel representing one of the two tribes in a lawsuit against
each other?
Mr. Km. If the suit were brought, even by special counsel, it would

be brought in the name of the Trust Counsel.
Senator BARTLETT. But there would still be a difference as to

whether there was outside counsel hired and whether it was a staff
counsel member, would there not?
Mr. Km. Yes, sir ; there is a difference and I have to tell you frankly

this is one of the things that we have discussed at length and it does
pose some problems.
But this just seems to be the best way to go, leaving the decision to

the Board.
Senator BARTLETT. Mr. Johnson, do you have a comment?
Mr. JOHNSON. I have two observations to make with respect to this

issue and indeed it is a thorny one, if you will.
I think it is important to keep in mind that whether it is a special

counsel appointed by the Board of Directors or the staff attorney
acting for the Trust Authority, that on both occasions they are acting
in the name of the United States as trustee.
In effect, they are acting as one party. Now, there is an escape valve

that is provided, and that is that the aggrieved party also has the
option of hiring outside counsel.
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Now, the Board of Directors is obligated to make a fundamental
determination as to what is the interest of the U.S. trustee. It may very
well be that that decision conflicts with the view of either one or more
parties to that litigation.
It is important from that standpoint that the provision which is

written into the bill, that is that the parties must consent to the Au-
thority's representing them, may very much play a significant part in
this matter.

Senator BARTLETT. Now, when the one party would consent to the
Authority representing them, would that be carried down to the in-
dividual staff member who would represent them or would that be
just the general, broader commitment of the Authority itself?
Mr. JOHNSON. Well, I think the Authority.
Senator BARTLETT. On a broad basis?
Mr. JoHNsoN. Yes; on a very broad basis. When a low echelon at-

torney in the Department of Justice speaks on behalf of the United
States, he is speaking on behalf of the United States and it would
apply in this case as well.
Senator BARTLETT. When an outstanding counsel is employed by

the Trust for one of the tribes, must there be an agreement to that
specific counsel?
Mr. JOHNSON. Well, to the specific counsel?
Senator BARTLETT. Yes; or just to the general proposition?
Mr. JOHNSON. As it is pointed out to me, it would again be qualified

by this consent factor. The tribe would have to consent.
Senator BARTLETT. To the specific individual?
Mr. JOHNSON. We have a conflict between Departments. If you give

us a moment we will reconcile it.
[Discussion had off the record.]
Mr. JOHNSON. Senator, I think we have had a meeting of minds.

The tribe need not consent, or the 'party at interest need not consent
to the individual special counsel named, but they must agree to the
appointment of special counsel. Should they not approve of the in-
dividual named, then indeed the party has the ability to fire its lawyer.
Senator BARTLETT. To hire their own lawyer?
Mr. JOHNSON. Yes.
Senator ABOUREZK. I wonder if it might not be better to allow the

tribe in such a case to initially pick the counsel of its choice rather
than go through a series of vetoes.
Mr. JOHNSON. Then you are faced with the whole reason for being

• of this legislation.
Senator ABOUREZK. Well, only in disputes between two tribes.
Mr. JOHNSON. My consensus for the Department of Justice is that

it is important to give the Trust Authority the opportunity to review
the factual situation and make its decision first, if it is going to be an
effective governmental entity.

Senator ABOUREZK. Make its decision to do what?
Mr. JOHNSON. As to the trust interest of the United States involved

in the litigation. In other words, it has got to have the policymaking
options available to it at the very outset.

Senator ABOUREZK. But I mean a decision to do what? To bring a
lawsuit or what?
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Mr. JOHNSON. Well, that is what is involved in this legislation; yes,
to bring a lawsuit.

Senator ABOUREZK. Assume they have decided that an action does
lie and it is between two Indian tribes. Let's take it that far. At that
point, isn't it better to allow each Indian tribe to choose its own attor-
ney at the outset rather than having the Trust Counsel start appoint-
ing an attorney and then saying if you don't like him fire him. Don't
you think it is important to have that initial choice?

• Mr. JOHNSON. Mr. Chairman, this legislation, of course, provides
a "with consent" feature. It is our view that the Authority must
have the initial power to assign and if it doesn't work out, they will
be able to make other arrangements. But it is fundamental to the
legislative mandate to have that authority.

• Mr. KYL. Mr. Chairman, we would agree with that position. The
tribe has the option of using the Trust Counsel or not using it. In
their discussions as to whether they would use the Trust Counsel or
not, I suppose there would be occasions when the tribe would say,
"Could a certain lawyer handle the case ?" And there would be times,
I am sure, when that would be possible.
But because of the involvement of each attorney in cases, they

would not want one to be overburdened. We wouldn't want the situ-
ation to develop where the same attorney was requested by all of the
tribes to handle each of the cases.
Senator ABOUREZK. Wouldn't that take care of itself if a lawyer was

asked by more than one client to handle a case, couldn't he just say
we couldn't do it during the time in which you want it done, as is now
done in the practice of law?
Mr. KYL. Well, of course, the situation would be the same as with

that body of practice outside of the Trust Counsel.
I would like to draw your attention to one further fact on this sub-

ject which might cause some "mischief" without any bad connotation.
It could be that lawyers on the counsel could have been involved in
some kind of practice, could have built some basis with the tribe, and
he would actually seek the tribe's requests for his services.
I think we should avoid that, too. Therefore, we have to leave the

jurisdiction with the Trust Counsel to make the decision. I think the
moment we get into the business of selection of lawyers, we get into a
pretty sticky proposition.

Senator ABOUREZK. Senator Bartlett.
Senator BARTLETT. In the matter again of the two tribes in a lawsuit,

and I can see possibly where both tribes would be agreeable to a staff
member of the Trust Authority, a staff lawyer, representing them. But
I can also see where they might both want the same one or one of them
might be unhappy with that arrangement. I think in writing the
tribes agreement with the Trust representing each of them, that might
be one thing, but where one might be unhappy with that arrangement,
I still don't see why you want to insist that the Trust would have the
authority to represent one when the other was not blessed with that.
Does not that leave some kind of preference, one over the other, for

perhaps no reason? It would appear to me that the tribe that was not
happy would feel that there was preference shown, no matter whether
a coin was flipped to make that decision.
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Mr. Km. I think you could be right, but I don't know how to avoid
the problem.
Senator BARTLETT. Would you consider it too much of an invasion of

the freedom of this Authority to cite that in the legislation, if the
litigation was between two tribes and there was not an agreement on
the matter of counsel on the staff, then that appointment of outside
counsel would be made for both parties?
Mr. KYL. I think our fear here is that once we start providing a

guideline, then we go into providing other guidelines and before long
we are inhibiting the authority of the Trust Counsel itself.
Senator BARTLETT. One other question. This sort of is in the same

direction.
If one of the two members, the Indian members of the Authority,

were from a tribe involved in litigation, then what kind of restrictions
would you want to place or would you want to place any at all? It
seems to me there would be a direct conflict-of-interest. If either one
of the two Indian members were members of a tribe involved in this
and then there was any preference shown, should there be, in the case
of a tribe in litigation before this Trust Authority with one of the two
Indian members being a member of that same tribe, should there be
some way of having him not involved with his own tribe affairs or not?
Mr. Km. It is understood that any member of the Trust can dis-

qualify himself from voting.
Senator BARTLETT. Do you think that should be a part of this

legislation?
Mr. Km. I think it is implicit. I don't know if it is essential. I cer-

tainly wouldn't want to imply that the legislation is without problems.
You just mentioned the case of an individual Indian from a,

tribe. You can get into all kinds of problems in that regard. Prob-
lems of attitude. I will just mention one and I don't know how to
avoid it. Seventy-five percent of some tribal government is not politi-
cal, it is theocratic. You can get into all kinds of problems because you
take a case to court and thus avoid traditional Indian ways of solv-
ing something. We are going to have problems with that before we get
through with all of this litigation. I don't know how to avoid it.

Certainly this offers a better vehicle for solving the problem than
we have had before. I think it is the best kind of solution that has yet
been offered.
Senator BARTLETT. Let me say I agree with your final statement very

much.
At the same time, I think the Congress must have concern, if it sees

some areas of potential embarrassment, where it feels it is not restrict-
ing unnecessarily some Board member's activities, I think it would be
prudent in making those restrictions. But that is my own opinion.
Mr. Km. Of course, the confirmation process gives you some control

over the kinds of individuals that you have but I want to respond in a
little more broad fashion. We sit here today fully cognizant of the fact
that we propose and you dispose.
Senator BARTLETT. Our disposal will be much better if your pro-

posals are much better.
Mr. KYL. I don't know how we could make them better at this point,

sir.

96-143 0-73 5
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Senator ABOUREZIK. All right.
Thank you. We thank you all for your contributions that you have

made today.
We will call the next witness, Mr. Monroe Price, professor of law at

the University of California, Los Angeles.
I want to say while Mr. Price is getting prepared to give his testi-

mony, that we are very appreciative of his trip here to Washington
to offer his testimony and his advice on this particular matter.
We appreciate his expertise in the field of law and especially in this

area.
Mr. Price, you may proceed as you wish.

STATEMENT OF MONROE PRICE, PROFESSOR OF LAW, UNIVERSITY
OF CALIFORNIA, LOS ANGELES

Mr. PRICE. Thank you, Senator.
It is a pleasure to testify concerning the legislative proposals you

ate considering to establish an Indian Trust Authority.
I have been interested in the problem of legal representation of

Indians throughout my teaching tenure at the School of Law at
UCLA.
I have written about the strategies of lawyers on the reservation and

have just published a casebook dealing with American Indian law
problems.
I strongly endorse the proposal for an independent trust counsel;

such action is a critical step, but only one step in the overhauling and
improvement of the administration of Indian affairs by the U.S.
Government.
Much depends on the result of these deliberations, and I urge great

care in the design of the Trust Authority. For there is the substantial
danger that the victory for sovereignty implied in the bill will lead
to great losses to the Indians if meticulous attention is not paid to
the way in which the Authority is developed.

Nothing short of a symbol would be gained if an inadequately
financed and structured, but conflict-free Authority were substituted
for the resources of the Department of Justice.
I also hope this committee will view the Trust Counsel as a first

step in the rationalization of the administration of this Nation's trust.
Litigation is only a small part of that mission; it is a mistake to look
at the issue of conflict only through the lawyer's prism.
The fulfillment of the Trust has essential affirmative aspects, involv-

ing planning, technical assistance and concern for appropriations.
Often, lethargy, born out of conflict of interest, has impeded the

Department of the Interior in the fulfillment of these critical roles.
It would not be wrong for this distinguished committee to envision

the Trust Authority as the future embodiment of the Trust responsi-
bility and to request the Department to itemize those of its activities
and staff that are critical to the strengthening of the Indian resource
base.
What I mean to say there, Senator, is while we start with a litiga-

tion proposal, I think we all realize we can look at this solely through
a lawyer's prism. The trust responsibility and the conflicts inherent
in the responsibility are not a matter of litigation alone. I think there
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are other aspects of the Department's fulfillment of the Trust that
are pervaded with conflicts of interest and undoubtedly, as the Trust
Authority grows, you will be concerned with relocated technical as-
sistance advice, planning aspects of departmental functions within the
Trust Counsel.
An attorney or the United States as the trust and as the litigating

attorney cannot fulfill its authority solely through the litigation proc-
ess. It must be involved with its clients on a prelitigation planning
basis.
I favor the creation of the Authority with a clear litigation and

legal service focus. But at the moment of creation, the larger potential
of such a structure should be kept in view.

THE 0E0 AS PRECEDENT

Some think that it would be difficult to implement the Trust Counsel
Authority concept. But, happily, there is already useful experience
that provides guidance to the Congress with respect to the need for
such legislation and its practicability.
In a halting way, yet sufficiently significant so that lessons can be

drawn, the 0E0 legal services program has acted as a forerunner of
an Indian Trust Counsel Authority. Let me give several examples:

1. The California Indian Legal Services sued several water districts
in southern California for the possible rescission or modification and
enforcement of a contract for the delivery of San Luis Rey River
water.

2. The Alaska legal services program, with the assistance of a pri-
vate law firm, Arnold 86 Porter, represented Alaska Native villages in
an action claiming that the Government permit for a pipeline right-of-
way would yield a trespass of their lands without their consent.
3. The Native American Rights Fund, a foundation supported

child of legal services, has successfully sued to require the Secretary
of the Interior to divert water from the Newlands project to Pyramid
Lake.
There are, of course, other examples.
These problems are an example of congressional appropriations to

independent legal services programs that have sought to enforce the
trust responsibility of the United States.

Several conclusions can be drawn from the 8 years of experience
with these programs.
Assistant Attorney General Johnson pointed to the vast machinery

he now has at his disposal. I think it would be an illusion if instead
of this the Trust responsibility were exercised by a small group of
lawyers, perhaps no larger than an 0E0 legal services program.
The California rural legal assistance is larger than the program

outlined by the Department of the Interior for the entire exercise of
the Trust responsibility. So I think it behooves this committee to
think very carefully whether this is not an illusion if it means that
there is a symbol of conflict, free representation with the actuality of
significantly less representation.
I also disagree with what I would call the crack theory of the Depart-

ment of the Interior, that if the Justice Department continued to have
the responsibility that certain cases would fall through the cracks.
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At the present time 0E0 funds legal services programs, there are
other legal services programs and private attorneys who represent
tribes in the defense of natural resources.
Senator ABOUREZK. If I might break in there, Mr. Price, didn't the

Interior Department witness say today, if I heard him correctly, that
they intended to employ 15 staff attorneys?
Mr. PRICE. That is correct.
Senator ABOUREZK. As you pointed out that is a very small number

to litigate nationwide as far as 800,000 Indian people are concerned.
Do you see that proposal plus an attitude of very strong, anxious

desire on the part of the Justice Department to wipe out all of their
Indian files, as somewhat to shove Indian interests back into the corner
so they can all forget about it? Do you see any kind of attempt to do
that?
Mr. PRICE. Well, I don't subscribe to a conspiratorial theory and

put that onus on the Justice Department-
Senator ABOUREZK. I might say at this point I didn't subscribe to

it until just recently, but I am reassessing my position on conspiracies.
Mr. PRICE. I think unknowingly the Department of Justice may be

developing an authority that trades. Something substantial where
there are conflicts to something that is less significant or conflict free.
I think there is an easy solution to this problem, that is the elimina-
tion in the bill that would relieve the Justice Department of all
responsibility.
Senator ABOUREZK. In the event that were successfully eliminated,

would there be an attitude on the part of lawyers in the Justice Depart-
ment psychologically of having their hands washed of the whole
thing? Even if this proviso were eliminated, they would say let the
Authority handle it.
Would you think that would be the attitude of the Justice Depart-

ment?
Mr. PRICE. I would hope it wouldn't.
Senator ABOUREZK. Is there any danger of that?
Mr. PRICE. There is certainly a danger of that. Let me say this: It

seems to me it is almost circumscism to eliminate the responsibility of
the Justice Department in this sense.
The United States has a trust responsibility with respect to the

natural resources. If the Authority were too small to exercise this
responsibility, then the United States must, it seems to me and the
Justice Department must still rhaintain its litigating role. So that the
Justice Department cannot escape its trust responsibility under the bill
by this proviso.
Let me say that the committee could learn a great deal by the experi-

ence of the 0E0. I think they represent a kind of prototype of the
Trust Counsel Authority.
It is a very unusual and excellent thing. I think, over the last couple

of years that the Congress has financed independent, federally assisted
lawyers who would assert the Trust responsibility of the United
States.
I am not sure this has been true throughout the country, but I know

that in many States the Office of Economic Opportunity has signifi-
cantly aided in the fulfillment of the Trust responsibility.

a
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I could cite several examples and I do in my testimony. I don't
know whether in Oklahoma the legal services program has had any

representation of Indian organizations or trust matters, but they have

in California, South Dakota, Nebraska, and many other States.

I think we have learned several things from this experience with the
0E0:
(a) There is clearly a need for an independent federally financed

authority for the enforcement of the trust obligation. Serious breaches
of trust have been identified and, in some cases, remedied by prompt
action by the 0E0 programs.
(b) It was of critical importance that these lawyers be free of con-

flict and loyal to their clients.
(e) The 0E0 programs have led, in some cases, to improved func-

tioning and efficiency of the agencies charged with the administration
of Indian affairs. The Trust Counsel Authority would have the same
benign influence as a check on executive action.
(d) The 0E0 programs are not able, in a consistent manner, to

launch and maintain substantial resource litigation. The San Luis
Rey matter that I described above, probably cost the legal services
program close to $100,000 over the life of the suit. It was an important
suit that established new principles and new patterns of conduct. But
it could barely be sustained by California Indian legal services. And
smaller programs never could have brought such actions.
I think the Department of the Interior as Justice indicated here

there was mainly the illusion of conflict. Although they are here
pressing for this bill, they find it difficult to confess that there is in
fact a conflict of interest that has hampered them in the exercise of
Trust responsibility. But I think it has been the experience of the 0E0
and services program that in fact there has been a failure because of
conflicts fully to represent Indian resource interests.
The only problem has been adequacy of funds to remedy this. But

as I have indicated, the program suggested by the Department of the
Interior and the Department of Justice today in scope do not compare
favorably with the money provided even by 0E0 legal services, weak
as that may be.
(e) The 0E0 programs could coexist with the litigation respon-

sibilities of the Justice Department and negotiate with them to assure
the maximum use of lawyerly talent in the bringing of cases protec-
tive of Indian resources held in trust.

THE CONTINUING RESPONSIBILITY OF THE DEPARTMENT OF JUSTICE

I see absolutely no reason for excusing the Justice Department from
all responsibility for the bringing of Indian trust protective litiga-
tion. To include the present proviso in the legislation runs the risk
of turning the bill into an illusion and snare rather than an effort to
implement effectively the President's policy.
Even now, as I have indicated, with the 0E0 and other independ-

ent sources of litigation, there are negotiations with the Justice De-
partment to determine which actions should be brought by whom.
In the Supreme Court, an action has been brought by the United

States to enforce the rights of the Pyramid Lake Indian Tribe. That
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action was brought after protracted discussions with 0E0 and foun-
dation-supported counsel.
In Maine, the Attorney General has brought an action on behalf

of the Passamoquody as a result of pressures from the Pine Tree legal
services. The Justice Department has intervened before the Federal
Power Commission to represent Indian resource interests as a result
of discussions with California Indian legal services.
This kind of cooperation and division of labor must continue if

trust resources are to De adequately protected. it would be a sham if
the bill completely deprived the Justice Department of its respon-
sibilities to litigate with respect to natural resources.
Two additional arguments buttress this conclusion.
First, as written, the statute can lead to unnecessary litigation,

doubt, and confusion.
(a) Does the act implied repeal 25 U.S.C. subsection 175, which

states that "The U.S. attorney shall represent reservations or allotted
Indians in all suits at law and in equity"?
There has been a good deal of debate over the full meaning of that

provision and the legislative history. One of the areas that is most
important has been in the representation of Indian interests in the
natural resources area. I would hate to see that view in the future time
as implying repeal of section 175 and I would hope the committee
makes it part of its record that there is no intention of repealing exist-
ing executive responsibility as set forth in the U.S. Code.

Particularly there is no intention to appeal 25 U.S.C., section 175—
(b) Does the act modify the scope of section 345 which provides
jurisdiction in Federal courts in actions to enforce or protect a right
to an allotment?
(c) Does the proviso deprive the Justice Department of the power,

oftentimes employed, of protecting reservations and allottees from the
wrongful assertion by States or counties of local property taxes?
I do not think it is the intention of the bill to modify these powers.

But the ambiguous language of the proviso means that litigation on
these issues, including motions to dismiss whenever the Justice De-
partment sues on behalf of Indians, will be likely. And the Depart-
ment of Justice may relegate Indian affairs to a lower priority when
issues are raised that are arguable resource related.

Second, the proviso language is unnecessary. Whatever responsi-
bility the Justice Department has under the trust concept is a duty
of the United States. Even without a proviso, affirmative action by
the Trust Authority pro tanto relieves the Justice Department of
responsibility.
By the extent the Trust Authority does not completely carry out

the trust duty, the language in the act does not relieve the United
States of its obligation.

THE SOLICITOR GENERAL

One special aspect of the relationship with the Justice Department
should be addressed.
The legislation does not speak to the responsibilities of the Solicitor

General specifically. Without amendment, the rule that the Solicitor
General's Office controls access to the Supreme Court would apply.
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Section 7, precluding executive interference is not sufficient clarifi-
cation of this issue. Yet the Solicitor General's Office is a source of
great conflict and great importance.
The Court, in many ways, has been an important guardian of the

Trust in the last 20 years. This access to the Court is central to the
successful work of the Trust Authority.
In a recent case before the U.S. Supreme Court, Mason v. United

States, the Solicitor General confessed its conflict in the arguing of a
critically important point, whether West v. United States should be
overruled. The conflict was between the general principles governing
tax law and the specific exemptions for Indian trust assets.
The distinguished Mr. Griswold stated to the Supreme Court his

hope that the Trust Counsel would be established thus relieving his
office where there is a conflict of interest.
I think there should be specific language in the act allowing the

Trust Counsel to take a case to the Supreme Court.
Indeed, in the Davis v. Morton case, described below, there was

another instance of conflict. For Indian interests, the principle estab-
lished by the circuit court has been awesomely wrong. But for the
Solicitor General, it was an inappropriate case for testing the scope
of the Environmental Policy Act.
Nothing in this bill suggests that the Trust Authority can go to the

U.S. Supreme Court by itself. I would hope somewhere in the report
you would indicate that the Trust Counsel has the authority to go
to the U.S. Supreme Court.
The Solicitor General himself has discussed the danger of conflicts

that arise in his representation of conflicting interests before the U.S.
Supreme Court and only iii the last few weeks in an argument before
the U.S. Supreme Court, Mason v. United States, the Solicitor General
stated it was his fondest hope that the Trust Counsel would be estab-
lished so that in the future he would not be placed in the embarrassing
position of having a conflict of interest before the Court.
The Trust Counsel Authority must have the important 
Senator BARTLETT. On that point you made, I understand you feel

this legislation should empower the Trust Authority to appeal directly
to the Supreme Court?
Mr. PRICE. The Trust Authority will be exercising the litigating

duties of the United States as trustee.
It will be carrying legislation into the district court and courts of

appeal. It seems to me as a lawyer it is essential that the Solicitor
General be able to make the decision whether or not to go to the U.S.
Supreme Court.
Any private lawyer representing a beneficiary would consider it

essential that he have the power to decide whether or not to petition
the Supreme Court by writ of certiorari.
Senator BARTLETT. On page 8 you say you think there should be

specific language in the act allowing the Trust Counsel to take the
case to the Supreme Court. I didn't read all the rest of it. Are you
saying this would be done through the Solicitor General or just that
the Authority have the right to do it directly?
Mr. PRICE. I have done a little research on this question and it is

my understanding that independent agencies established by the Con-
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gress must clear with the Solicitor General the decision to appeal the
case to the U.S. Supreme Court or to petition for certiorari.

It would seem to me in this case the Trust Counsel should be excused
from that general obligation. The Trust Counsel should himself be
permitted to make a decision as to whether or not he petitions for
certiorari or final appeal in the U.S. Supreme Court.

Senator BARTLETT. Aren't we having a very difficult time now with
the Supreme Court or the Court is having a very difficult time keeping
up with the load it has and would this not tend to, in case the Trust
happened to be of a mind to take every case in which they were re-
versed or attempted to to the Supreme Court? Why would this be in
the best interest of the Indians and all the people in the country?
Mr. PRICE. I think what we are trying to do with this bill is elimi-

nate the danger of conflict of interest. One of the areas where there
is a conflict of interest at the present time is in the Solicitor General's
Office. The Solicitor General is aware of that conflict and has so stated
publicly in the argument before the U.S. Supreme Court and has in-
dicated that it is the desire of the Solicitor General's Office to be re-
lieved of his conflicting obligation which weighs heavily on any
lawyer's mind.
We aren't trying, I think, by this bill or the purpose of the bill is not

to increase litigation but to reduce conflict. I think as the Trust
Counsel matures, it will have the same standing in the Supreme Court
as the Solicitor General does not with respect to Indian questions and
it will certainly learn that if you want a case heard by the Supreme
Court, you must bring only those cases that are meritorious before it,
otherwise you lose credibility with the Court and the Court will not
respect the arguments that you make.
In my testimony I have two other suggestions that I think merit

consideration.
One is the fulfillment of the responsibility of the Department of the

Interior under the 1968 Civil Rights Act to modify and revise the
treaties begun by Felix Cohen in the early 1940's. There is a danger
that affecting the 1968 revision of that treaty would also be urged now
and I would urge that when the Trust Counsel Authority is developed
and created that the carrying out of that congressionally imposed re-
sponsibility be transferred to the Trust Authority.
I would also suggest that the committee consider what might be

viewed as a peculiar problem of responsibility that relates to the Trust
Territories of the Pacific. The Trust Territory of the Pacific is as re-
mote to us now as the Dakotas were in mid-19th century.
We don't intend to think of the problems of conflict of interest

respecting natural resources in the trust territory at the present time.
But there are significant problems they are now warming up.
I would urge that pehaps the Trust Counsel be given authority to

exercise the same kind of responsibility with respect to the natural
resources in the trust territory that it dies with respect to the Indian
lands in the continental United States.
Those are the major points in my testimony.
Senator ABOUREZK. I wonder if you would like to expand, Professor

Price, about the relationship between legal services funded by the
0E0 and this particular program that we are discussing today?
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Mr. PRICE. First of all, I think we have learned a great deal from
the 0E0 legal services in terms of the need for an independent fed-
erally assisted Counsel to fulfill the Trust responsibility.
In many cases tribes that thought they were being fully represented

by the United States and by the Justice Department determined that
there were needs that had been unmet.
I think that the legal services program over the last 5 years have

strengthened tribal government and improved the utilization of na-
tional resources and have tried to attribute to the improved function-
ing and efficiency of the Federal executive departments charged with
Indian affairs.
Another thing that occurred to me as a result of the testimony this

morning, Senator Bartlett talked about the need for annual budgetary
review and I think you did as well, Senator Abourezk. But we did
learn from the history of 0E0 legal services that there are some dan-
gers involved when Congress seeks to review the budget of a litigating
agency.
The main responsibilities of which is suits against the Government.

There are some dangers involved where, it seems to me, if the Trust
Authority does its job extremely well and thinks of itself as doing its
job extremely well, that it will run into great difficulty when it returns
to Congress for its annual budget review. That certainly has been a
problem with 0E0 legal services.
Senator ABOUREZK. I don't know if you understand the difference

between authorization and appropriations committee functioning.
What I propose, and I didn't hear Senator Bartlett, but I assume

he agrees with that, that agencies under the jurisdiction of this com-
mittee ought to come back periodically and explain what they have
been doing.
We always run that risk of disapproving what they have been

doing. I am thinking of it in terms of them not doing enough, others
may think in terms of them doing too much.
We have had the Bureau of Indian Affairs for example, which has

never been authorized since the Snyder Act of 1921. They never have
had to come before the Interior Committee for authorization. As you
can probably see we have suffered from not doing enough in the field
of Indian affairs as a result of that. Because there was no leverage
that this committee could exercise to get them to do something.
Mr. PRICE. I agree there should be congressional oversight. I did

want to point out that where Congress has been financing litigation
against the U.S. Government, at times that has led to friction and to
controversy and a different kind of ethical problem.
The other question the other conclusion that I think one can draw

is this: The Justice Department has maintained its responsibility at
the same time there have been 0E0-financed programs. There have
not been difficult problems of negotiation and cooperation between
all those agencies.
So I think the argument made by the Assistant Attorney General

today and by the Department of the Interior that there would be fric-
tion and problems of cases falling through the cracks is not a true
danger.
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I think the 0E0 legal services program experience assists us in see-
ing that it would not be a problem to maintain Justice Department
responsibility.
I think it is an important point that we keep Justice Department

responsibility and we do have experience showing that you can have
other independent counsel funded by the Federal Government coexist-
ing and there can be cooperation and negotiations among all of them.

Senator ABOUREZK. I tend to agree with that particular viewpoint.
I want to give you another hypothetical. Let's say that the Seneca
Tribe came into conflict with the State of New York. I see no reason
at all why the full weight of the Justice Department, under its re-
sponisbility, should not be behind the tribe. I would hate to see the
Justice Department abrogate and do away with its responsibility in
that regard. I would like to hear your comments on that.
Mr. PRICE. Well, we are not talking about the duty of the Trust

Counsel, or to Justice Department. This is the duty of the United
States as a whole. If the Trust Counsel doesn't do its job, the United
States hasn't acquitted itself of its duty. It is still chargeable as the
trustee.
The Justice Department, it seems to me, has the obligation, if the

Trust Counsel doesn't act, to continue to represent the Indians as
trustee with respect to these natural resources.
I don't think the United States can escape its responsibility by

virtue of the proviso in this bill.
Senator ABOUREZK. What difficulties, if any, do you see in this bill

with respect to the access by the Authority to tlw U.S. Supreme Court?
Mr. PRICE. It seems to me there could be an argument that the Trust

Counsel has to go through the Solicitor General. I think there should
be clarification as to whether or not the Solicitor General will con-
tinue to control access to the Supreme Court by this agency.

Senator ABOUREZK. Do you think it ought to be expressed in the bill
that permission of the Solicitor General need not be attained before
the case is appealed?
Mr. PRICE. The bill provides there will be no interference by any

executive agency. It is possible that would be sufficient, but it seems
to me for the record in the committee report it should say this in-
cludes the Solicitor General.

Senator ABOUREZK. I think I will direct the staff to include that
statement in the report so far as the chairman is concerned.
Do you know of any other aspects to the existing departmental func-

tions that could be transferred to the Trust Authority?
Mr. PRICE. The Secretary of the Interior established an Indian wa-

ter rights office as a kind of prototype for the Indian Trust Counsel
Authority and I think it should be transferred to the Trust Counsel
Authority when that was created.
Now, the water rights office got only litigates but provides technical

assistance to tribes and again I think it is important to recognize that
the Trust Counsel Authority, to be a good legal representative, must
provide preventive assistance as well as litigating assistance to the
tribe.

Senator ABOUREZK. Should that be legislated in the bill?
Mr. PRICE. Yes. That might be sufficient. It would seem to me it

would be wrong, when the Board was convened, if the Board thought
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it was constrained to litigation and litigation was the primary or ex-
clusive function of the Authority. Because we know a lawyer's best
duties are really in advance of litigation, in demonstrating the rights
of a tribe and showing the tribe how to use those rights effectively
and not waiting until non-Indians, for example, come in and use those
rights and there is dispute or controversy.
The other existing agency, as I indicated, would be the Indian Civil

Rights Task Force. The idea of keeping that function independent.
That may seem like a small matter. The Federal Indian Law Hand-
book has a kind of significance almost as a matter of law that I think
is peculiar to this field.
I think it is important that independence surrounds it production.
There may be some danger that when drafts of the report are pre-

pared by the Secretary of the Interior or other agencies in the De-
partment of the Interior would want to censor the material to make
sure there aren't statements that conflict with their mission.
I am thinking, for example, of the definition of Indian water rights,

where a draft might be prepared and other parts of the Department of
the Interior would say, well, we don't want publications of the U.S.
Government to say that is an accurate statement of the Indian rights.
Senator ABOUREZIi. Any other Departments that you might want

to include in that recommendation?
Mr. PRICE. No.
Senator ABOITREZIc. Let me say the record will be open for a short

time, if you do happen to think of any later on we would appreciate
hearing from you in writing.
Will the Trust Authority need to hire nonlawyers such as econo-

mists or other professionals, in your opinion?
Mr. PRICE. I think it would be a fortunate expenditure of the Trust

Counsel to think of itself as providing technical assistance in the de-
velopment of natural resources.
In fact, it seems to me that rather good strategy for developing a

useful exercise of the Trust responsibility is to begin with the lawyer
and perhaps to think about supplementing the Trust Counsel Au-
thority in other ways so that ultimately it becomes the real embodi-
ment of the Trust Authority.
I am thinking in line with your earlier comments, that this may

become the depository of the Bureau of the future.
Senator ABOUREZH. In the situation where a dispute that might

arise is solely intertribal, do you feel that the credibility of the Trust
Counsel Authority would be better served if the Authority itself
did not become involved but rather paid for the independent legal
services of each tribe as requested?
Mr. PRICE. I think there will be a certain amount of prosecutorial

discretion by the Trust Counsel Authority just as there is by the Jus-
tice Department.
As the trustee, it will have to identify those issues that are signifi-

cant and those problems that are significant and also it will have to
think of the best way to allocate its own resources.
I think obviously it could be best in terms of being beyond reproach
the Trust Counsel itself did not represent one tribe against another

tribe and engaged special counsel in such a case.
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Senator ABOUREZH. Thank you.
Senator Bartlett.
Senator BARTLETT. Mr. Chairman, Mr. Price. You mentioned the

0E0 as showing the need for legal aide programs and I certainly
believe that they did show a need.
I also feel that they showed some of the areas in which federally

supported legal programs should not go. I am just wondering what
your thinking is on that?
I know that in my own State there were some partisan political

activities and ideological approaches pursued by 0E0 supported at-
torneys which created a small part to what I considered to be the
downfall of that program.
Now, do you agree that there were some actions on the part of

some lawyers where they were, with case law, trying to change exist-
ing law rather than just representing litigants?

Air. PRICE. Let me say first of all that I think the 0E0 lawyers and
the Trust Counsel lawyers are bound by the same kind of ethical
principles that bind Justice Department lawyers and perhaps the
same kinds of delicate problems of a political nature.
I think, speaking for the Indian legal services program, the:if were

very influential and important in developing the new Indian law
doctrine.
For examples, cases that went to the U.S. Supreme Court.
Senator BARTLETT. If I could, I would like to get an answer on the

0E0 only, because I feel in some areas your testimony sort of tying
this to 0E0 could hurt.
Do you feel that the 0E0 did get into predicaments that were em-

barrassing to it that it should not have gotten into it?
Mr. PRICE. Well, let me see if I could avoid some of that 
Senator BAR'TLETT. Is there anything wrong with a yes or no answer

to that?
Mr. PRICE. I would say the best part of 0E0 should be looked into

and that is where the areas of legal services program identified prob-
lems in the representation of Indian trust and Indian resources under
trust by the U.S. Government.
I think although the people from Justice and Interior today indi-

cated they had been doing a full and adequate job, it seems to me
quite clear that the legal services programs did demonstrate there was
a significant need for additional representation to insure that Indian
resources were fully and fairly protected.
The Pyramid Lake case is a good indication of the kind of activity

and interests that these legal sevices have shown.
Senator BARTLETT. Do you envision the Trust Counsel getting into

some of the predicaments that the 0E0 got itself into?
Mr. PRICE. I hope that it doesn't.
Senator BARTLETT. Do you believe class action suits are appropriate

as a function of the Trust Counsel Authority?
Mr. PRICE. I don't see in the mandate that there will be a need for

class actions. What the Trust Authority will be doing is looking at
particular natural resources of the tribes and of the individual Indians
and see how those can be protected.
Senator BARTLETT. So you wouldn't see class action suits as

appropriate?
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Mr. PRICE. Let me give an example where there have been some
actions that could be so characterized.

Recently the State of Arizona attempted to impose an income tax on.
all Indians living on Navajo reservations earning income from res-
ervation sources. The U.S. Supreme Court recently ruled that action
was an invalid one. I think that action may have been brought in the
name of all persons who would be affected by the Arizona order.
Let us say, for example, that a county, as many counties have done,

attempted to impose a local property tax on Indian resources and I
can think of a number of cases which arose in the State of Oklahoma
like that.
It seems to me that the Trust Authority might be under an obliga-

tion, as the Justice Department is now, to protect Indian Trust land-
owners from actions by counties that they consider adverse to those
resources.
Now, as an economical measure they may sue in the name of a

number of persons who are affected by a local county order.
Senator BARTLETT. Also you speak out for a continuing responsi-

bility of the Department of Justice. Yet I think one of your main argu-
ments for the Trust Authority is to eliminate the conflict of interest
that now exists.
Would that not continue the conflict of interest and in addition create

a confusion between the authority of the Trust and the authority of
the Federal Government?
Mr. PRICE. I think the problem here, and this is a problem that has

been identified by a number of tribal spokesmen and people interested
in this legislation is that they want to eliminate the conflict of interest
but they do not want to be left with a Trust Counsel which is not ade-
quate enough financed to perform the job that needs to be done. The
question is providing a Trust Counsel that can act in a conflict of in-
terest by allowing the full range of resources to be available where
there isn't a conflict and where the natural resources to be available
where there isn't a conflict and where the natural resources needs of
thsa.Indian beneficiaries ought to be protected.

Senator ABOUREZK. Would you, Senator, yield. I just want to follow
up on that for a minute.
Senator BARTLETT. Sure.
Senator ABOUREZK. Getting back to the concept of conflict of inter-

est, even the departmental witnesses testified today that the conflict
does not come from where the attorneys are placed, whether they are
in different agencies in Interior or in the Justice Department.
The conflict comes from the decision made by the Interior Secretary

and that would be abolished, eliminated, that particular conflict with
the establishment of a separate authority and the authority would then
make the decision as to whether the Justice Department should be
called in and used.
I just wanted to make that comment.
Mr. PRICE. I agree with that. I think that the Trust Counsel itself

should always be sure that an important resource need be met. The
main difference would be that you would have the Trust Counsel
making that decision and not the Agency that has a conflict of inter-
est. By the way, I would hate to have the Trust Counsel with the
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thrust of the 0E0. I meant to allude to the 0E0, which I dearly
loved, only to demonstrate how it identified natural resource pro-
tected needs.

Senator BARTLETT. Well, I think the question of class action suits
is not to exclude their use altogether, but merely to prevent the mis-
use as a tool of partisan politics.
In some cases and ideological goals to legislate new law via the

courts.
In other words, to be on the offensive and take action to bring about

the change, thus bypass the basic responsibilities of legislators and
Members of Congress.
I think this is the real concern that a lot of people have. That is

why I wanted to sort of pin you down because the 0E0 to me showed
a real use for proper legal aid to the poor and destitute and those
not having access to attorneys.

Unfortunately, it wasn't used that way enough and it was misused
too much to the extent that it has a lot of opponents whom I believe
would really be advocates if it had been properly used.
I would hate to see that happen in this case.
Mr. PRICE. Let me say in the Indian area, I think there has been

great success by the legal services programs. In South Dakota
' 

the
Roosevelt legal services programs had its inadequacies, but it has been
an effective tool in Indian interests.
Senator BARTLETT. Now, to get back to the matter mentioned a mo-

ment ago of keeping the Trust Authority pure and unrelated to the
Justice Department. You raised a question of some concern that
it might not be big enough or sufficient to do the job. It would seem to
me in fulfilling that concern by continuing the authority of the Justice
Department, you would hazard continuing a program that hasn't
worked satisfactorily.
It seems even though in the first year it might not be funded to the

extent it should be, yet there would still be the right of the tribe to
have access to their own counsel or other counsel, but it would not get
into the area, as the 0E0 did, of offending people and it would seem
since the main thrust of the arguments in favor of it are to prevent or
eliminate the dual responsibility or conflict of interest, that that is
one thing that we would want to definitely rule out of the new way
of going, so it was a pure trial period of a pure entity which could be
judged on its basis and if it was not sufficiently financed, that could
be recommended.
So I guess I see some concern here with the dual approach that, then

if things don't go well, there would always be great tendency for either
side to blame the other.

Therefore, we would have a great idea here that would be torpedoed
right off the bat for the same reasons we tried to create it in the first
place.
Mr. PRICE. It would be an illusion if we say we are going to try to

arrive at a situation where we would have complete purity. Your com-
ments earlier indicated the danger of conflicts between tribes. I think
there is also the problem of the annual budget going through the OMB
process.
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Always there is a possibility that there will be some conflicts that
arise because of the fact that the Trust Authority has to go through
the normal budgetary process.
What I think the intention of the administration has been is to

minimize conflict, to reduce it to a bare minimum. The idea of having
an Indian Trust Authority which itself is pure is a tremendous step
in that direction.
But it seems to me one does not have to, at the same time, destroy

the availability of the Justice Department. Where there is a conflict
the Trust Authority, pure as the driven snow, can take the case. Where
there isn't a conflict and where the Trust Authority itself decides there
is no conflict, the Justice Department will be available with its 93
U.S. attorneys and full resources of the U.S. Government.
Senator BARTLETT. Thank you.
Senator ABOUREZK. I have one more question of Professor Price.
Would you provide the committee, within a 2-week period if possi-

ble, a recommendation for safe level of Trust Counsel Authority that
you think will adequately do the job of representing the Indian people
in this country?
Mr. PRICE. Thank you, I will be delighted to do so.
Senator ABOUREZK. As early as you can.
Mr. PRICE. I Will try to do my best.
Senator ABOUREZK. We can't impose a time limit on you, but we

would like to have it as soon as you can do it.
We appreciate your taking the time to come out here today and we

appreciate your well-rounded advice.
[The prepared statement of Mr. Price follows:]
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STATEMENT OF MONROE E. PRICE

ON S. 1012 AND S. 1339

TO ESTABLISH AN INDIAN TRUST COUNSEL AUTHORITY

BEFORE THE

SUBCOMMITTEE ON INDIAN AFFAIRS

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

UNITED STATES SENATE

MAY 7, 1973

It is a pleasure to testify concerning the legislative

proposals you are considering to establish an Indian Trust

Authority. I have been interested in the problem of legal

representation of Indians throughout my teaching tenure

at the School of Law at UCLA. I have written about the

strategies of lawyers on the reservation and have just

published a casebook dealing with American Indian law

problems. I strongly endorse the proposal for an independent

trust counsel; such action is a critical step, but only

one step in the overhauling and improvement of the adminis-

tration of Indian affairs by the United States government.

Much depends on the result of these deliberations, and

I urge great care in the design of the Trust Authority.

For there is the substantial danger that the victory for

sovereignty implied in the bill will lead to great losses

to the Indians if meticulous attention is not paid to the

•

•
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way in which the Authority is developed. Nothing short of

a symbol would be gained if an inadequately financed and

structured, but conflict-free Authority were substituted

for the resources of the Department of Justice.

I also hope this Committee will view the Trust Counsel

as a first step in the rationalization of the administration

of this nation's trust. Litigation is only a small part of

that mission; it is a mistake to look at the issue of con-

flict only through the lawyer's prism. The fulfillment

of the trust has essential affirmative aspects, involving

planning., technical assistance and concern for appropria-

tions. Often, lethargy, born out of conflict of interest,

has impeded the Department of Interior in the fulfillment

of these critical roles.

It would not be wrong for this distinguished Committee

to envision the Trust Authority as the future embodiment of the

trust responsibility and to request the Department to

itemize those of its activities and staff that are cri
tical

to the strengthening of the Indian resource base.

I favor the creation of the Authority with a clear

litigation and legal service focus. But at the moment of

creation, the larger potential of such a structure 
should

be kept in view.

96-143 0 - 73 - 6
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The 0E0 as precedent 

Some think that it would be difficult to implement

the Trust Counsel Authority concept. But, happily, there

is already useful experience that provides guidance to

the Congress with respect to the need for such legislation

and its practicability. In a halting way, yet sufficiently

significant so that lessons can be drawn, the 0E0 Legal

Services Program has acted as a forerunner of an Indian

Trust Counsel Authority. Let me give several examples:

1. The California Indian Legal Services sued several

water districts in Southern California for the possible

rescission or modification and enforcement of a contract

for the delivery of San Luis Rey river water.

2. The Alaska Legal Services Program, with the assis-

tance of a private law firm, Arnold and Porter, represented

Alaska Native villages in an action claiming that the govern-

ment permit for a pipeline right of way would yield a

trespass of their lands without their consent.

3. The Native American Rights Fund, a foundation

supported child of Legal Services, has successfully sued

to require the Secretary of the Interior to divert water

from the Newlands project to Pyramid Lake.

There are, of course, other examples.

These programs are an example of Congressional appropria-

tions to independent legal services programs that have sought
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to enforce the trust responsibility of the United States.

Several conclusions can be drawn from the eight years

of experience with these programs.

a. There is clearly a need for an independent

federally-financed authority for the enforcement of the trust

obligation. Serious breaches of trust have been identified

and, in some cases, remedied by prompt action by the 0E0

programs.

b. It was of critical importance that these

lawyers be free of conflict and loyal to their clients.

c. The 0E0 programs have led, in some cases,

to improved functioning and efficiency of the agencies

charged with the administration of Indian affairs. The

Trust Counsel Authoirty would have the same benign influence

as a check on Executive action.

d. The 0E0 programs are not able, in a consistent

manner, to launch and maintain substantial resource litigation.

The San Luis Rey matter that I described above, probably

cost the legal services program close to $100,000 over the

• life of the suit. It was an important suit that established

new principles and new patterns of conduct. But it could

barely be sustained by California Indian Legal Services.

And smaller programs never could have brought such actions.-

e. The 0E0 programs could coexist with the litigation

responsibilities of the Justice Department and negotiate
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with them to assure the maximum use of lawyerly talent in the

bringing of cases protective of Indian resources held in

trust.

The continuing responsibility of the Department of Justice 

I see absolutely no reason for excusing the Justice

Department from all responsibility for the bringing of

Indian trust protective litigation. To include the present

proviso in the legislation runs the risk of turning the bill

into an illusion and snare rather than an effort to imple-

ment effectively the President's policy.

Even now, as I have indicated, with the 0E0 and other

independent sources of litigation, there are negotiations

with the Justice Department to determine which actions

should be brought by whom.

In the Supreme Court, an action has been brought by the

United States to enforce the rights of the Pyramid Lake

Indian Tribe. That action was brought after protracted

discussions with 0E0 and foundation-supported counsel.

In Maine, the Attorney General has brought an action on

behalf of the Passamoquody as a result of pressures from

the Pine Tree Legal Services. The Justice Department has

intervened before the Federal Power Commission to represent

Indian resource interests as a result of discussions with

California Indian Legal Services.
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This kind of cooperation and division of labor must con-

tinue if trust resources are to be adequately protected. It

would be a sham if the bill completely deprived the Justice

Department of its responsibilities to litigate with respect

to natural resources.

Two additional arguments buttress this conclusion.

First, as written, the statute can lead to unnecessary

litigation, doubt and confusion.

a. Does the Act impliedly repeal 25 U.S.C. § 175,

which states that "the United States Attorney shall represent

reservations or allotted Indians in all suits at law and in

equity?"

b. Does the Act modify the scope of Section 345

which provides jurisdiction in federal courts in actions to

enforce or protect a right to an allotment?

C. Does the proviso deprive the Justice Department

of the power, oft-times employed, of protecting reservation
s

and allottees from the wrongful assertion by states or

counties of local property taxes?

I do not think it is the intention of the bill to

modify these powers. But the ambiguous language of the

proviso means that litigation on these issues, includ
ing

motions to dismiss whenever the Justice Department su
es on

behalf of Indians, will be likely. And the Department of

Justice may relegate Indian affairs to a lower 
priority
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when issues are raised that are arguably resource related.

Second, the proviso language is unnecessary. Whatever

responsibility the Justice Department has under the trust

concept is a duty of the United States. Even without a

proviso, affirmative action by the Trust Authority pro tanto 

relieves the Justice Department of responsibility.

But to the extent the Trust Authority does not completely

carry out the trust duty, the language in the Act does not

relieve the United States of its obligation.

The Solicitor General 

One special aspect of the relationship with the Justice

Department should be addressed.

The legislation does not speak to the responsibilities

of the Solicitor General specifically. Without amendment, the

rule that the Solicitor General's office controls access to

the Supreme Court would apply. Section 7, precluding

executive interference is not sufficient clarification of this

issue. Yet the Solicitor General's office is a source of

great conflict and great importance. The Court, in many

ways, has been an important guardian of the trust in the last

twenty years. This access to the Court is central to the

successful work of the Trust Authority. In a recent case

before the United States Supreme Court, Mason v. United 

k States, the Solicitor General confessed its conflict in the
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arguing of a critically important point, whether West v.

United States should be overruled. The conflict was

between the general principles governing tax law and the

specific exemptions for Indian trust assets. The distinguished

Mr. Griswold stated to the Supreme Court his hope that the

Trust Counsel would be established thus relieving his office

hwere there is a conflict of interest. I think there

should be specific language in the Act allowing the Trust

Counsel to take a case to the Supreme Court.

Indeed, in the Davis v. Morton case, described below,

there was another instance of conflict. For Indian interests,

the principle established by the Circuit Court was awesomely

wrong. But for the Solicitor General, it was an inappro-

priate case for testing the scope of the Environmental Policy

Act.

Clarifying the powers of the Authority 

The Trust Counsel Authority must have the power to

engage in preventative as well as curative protection of

Indian resources. In the water rights area, for example,

the Act rightly permits the Authority to aid in inventory

and planning.

The greatest danger to Indian water rights arises from

the failure of the tribes to plan for their use.
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There is also danger to those resources because of the

failure of the tribes to be participants in regional plan-

ning for the allocation of water resources.

And finally, there is a great danger to resources as

a result of the failure of the Indian voice to be heard when

Congressional decisions are made that lead to the distribu-

tion of important water resources.

I agree that the Trust Counsel Authority should be

able to engage in all these functions. The Indian Water Rights

Office at the Department of Interior, a half-step toward

the Trust Counsel, should be studied as an example of the

Authority and undoubtedly should be transferred to it.

It recommends litigation strategy, but to do that, it m
ust

be involved in the planning process, assisting tribes in

understanding what water rights they have and how those ri
ghts

can be used.

The Indian Civil Rights Task Force 

There is an additional function the Authority could

perform. In the 1968 Civil Rights Act, the Congress wisely

required the Secretary of the Interior to prepare 
a revision

of Federal Indian Law, a task of monumental scope 
and impor-

tance. One reason for the legislation was the con
siderable

doubt that the 1958 edition was truly objective
 or honorably

succeeded Felix Cohen's 1942 masterpiece.-
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The preparation of the new revision must be undertaken

in an atmosphere of independence, free of conflict. The

Department of the Interior has accepted the importance of

editorial freedom by establishing a special Indian Civil

Rights Task Force to undertake this Congressionally-assigned

task.

But there is always a danger that in the editing and

preparation of the revision, conflicting interests within

the Department will attempt to alter the restatement of law.

In the natural resources area, that danger is particularly

great. How the Winters doctrine is restated is a matter,

for example, of no small moment in a volume that, in a

sense, has the force almost of law.

I would recommend, then, that the duty of revision and

restatement be assigned to the Indian Trust Counsel Authority,

and that the staff of the Indian Civil Rights Task Force be

transferred to the Authority.

Independence is particularly important because of the

critical role that the book, Federal Indian Law, plays in day

to day interpretation and litigation. I know of no other

area of governmental activity where a treatise is pre
pared

by the government. And, certainly, there is no other area

of government activity where a single work is trea
ted with

so much respect and deference.
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On appropriate occasions, determined by the Authority

at the invitation of the tribe, the Trust Counsel should be

empowered to defend actions against tribes or aggrieved

individual Indians where trust resources are endangered. •

And clearly the Authority should be encouraged to

represent the Trust interest before Congress and in adminis-

trative proceedings.

The Trust Territory of the Pacific 

The United States has a trust responsibility involving

the natural resources of the Trust Territory that is much

like the trust responsibility relating to Indian land and

water. And as in the case of Indians, the exercise of the

Trust is fraught with conflicts of interests. I urge the

Committee to give serious attention to including within the

mandate of the Trust Counsel the power to vindicate the.

trust obligation owed to the people of Micronesia. A careful

study will disclose, I think, that such action is merited

now before the United States is found wanting in domestic

courts and at the United Nations.

In these hearings, opponents of the legislation,

opponents of the bill have constantly asked for specific

examples of conflict of interest. I think my colleague,
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Professor Reid Chambers, has adequately demonstrated in his

report to the Administrative Conference, the existence of

numerous examples.

I should like to add some general concerns that rein-

force the need for a new approach.

The penchant for reorganization, the failure of the

existing structures, flows from the constant difficulties

in carrying out the government's conflicting mandates, in

fulfilling changed ideas about what federal Indian policy

should be. The history of the administration of Indian

affairs is a history of conflict. Conflicts of interest are

not isolated to natural resources, they are not necessarily

emblems of venality or the fault of particular bureaucrats.

There have always been conflicts. In the 1830's there

was the conflict between the government's obligations to

the Cherokees and its commitment to the state of Georgia.

In the'mid-,century it was between the peace policy and'the

military policy, between the civil departments of government

and the Department of War. In the late nineteenth century,

the conflict was between the urge for settlement, the move

westward and the trusteeship as to land.

The often stated strategy of "civilizing" the Indian

people was, for decades, seen as wholly inconsistent with

strengthening the tribes.
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The increased Indian use of natural resources on the

reservation was always seen as inconsistent with the greater

federal strategy of ending tribal existence.

In the nineteenth century it was thought that too much

land and too many resources would ruin the Indian people.

Abundance, it was thought, would lead to idleness and a

failure to learn the ways of the settler.

Thus conflicts of interests are not of recent origin.

But the passionate expression of interest, at the pre-

sent time, to strengthen the federal defense of Indian

resources springs from important characteristics of our own

time. I should like to mention three of these characteristics:

a renewed commitment to tribal government; increased competi-

tion for Indian natural resources, and the impact of environ-

mental concerns.

1. Our renewed commitment to tribal government. In the

'List decade, there. has been :a treffiendoua feaerai.iniestten't-

in the strengthening of Indian leadership and the support

of Indian tribal government. Tribal governments are, at

least for the moment, accepted parts of the American

political landscape.

But strengthening the tribes means that conflicts of

interest will become more obvious. Actions of the past that

aided in the destruction of tribal economies will be
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increasingly the subject of dispute. Policies that have led

to non-Indian use of water, for example, will be seen as

increasingly unacceptable as tribal governments are streng-

thened.

2. Increased competition for natural resources. In

the nineteenth century, when resources were needed for non-

Indian purposes, the lands could be called surplus and

opened for settlement. That approach is no longer palatable.

It was the weakness, in a sense, of the termination legisla-

tion of the 1950's. Yet competition for scarce resources,

and the federal government's interest in the rational

management of resources, is as great as it was in the nine-

teenth century.

The conflict has been apparent, for example, in the

working out of the reclamation ethic. The Bureau of

Reclamation's emphasis on the harnessing of rivers, the

•cOnstruction of gr4at.irriqation•Sy'stetsyhas. conflicted

with a protective attitude toward reserved Indian waters.

3. Perhaps the newest source of conflict arises from

environmental concerns, though thus far these conflicts

have often been amicably resolved. The conflict here is

between allowing the tribal governments and individual

Indians to develop land in ways they wish, or subjecting

them to tests which other landowners and local governments

must not pass.
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Let me cite several examples. The Tenth Circuit, in

Davis v. Morton, has recently held that the Secretary of the

Interior must prepare an impact statement before he approves

a lease of trust land on an Indian reservation. That require-

ment may mean a drastic revision in the exercise of the

Secretary's approval power over leases. He may, henceforth,

take more time, take into account more considerations, look

at the environmental impact of the lease not only on the

reservation but on the neighboring state.

Some may view this as good. And good it may be. But

it clearly places the Secretary in a conflict of interest

position. He does not represent solely the best interests

of the Indian lessor.

The Alaska pipeline provides a similar example. I do

not know what the position of the Alaska Natives is on the

impact of the pipeline on their lands. My guess is that there

are a variety of views, reflecting the needs and ambitions

of particular groups of Indians and Eskimos in that state.

What is clear, however, is that the Native interests are not

necessarily congruent with Administration policy. The Natives

are not independently represented within the councils of

government in the preparation of the impact statement for

the pipeline or the preparation of policy generally with

respect to the pipeline.
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My sympathies are with this Committee in its arduous

assignment of bringing order to the administration of the

federal trust responsibility. The road is well-trod.

Virtually one century ago, in 1968, a special Commission

reported on proposals for the placement and structure of the

Bureau of Indian Affairs. What that Commission said then is

of clear and continuing importance today:

"We believe the Indian question to be one of such

momentous importance, as it respects both the honor and

interests of the nation, as to require for its proper solu-

tion an undivided responsibility." */

A decade later, in 1879, a distinguished Committee of

the Senate concluded "We are of opinion that the Indian

Bureau should be a distinct department . . . This will aid

much in the solution of future complications in Indian

affairs ./

Reorganization is a trying and frustrating task.

Carl Schurz, testifying on reorganization in 1879, said

"There is no duty more burdensome, more perplexing and more

thankless than the management of Indian affairs. Whenever

things go well, nobody takes any notice of it; but whenever

*/ 1868 Report of Commission of Indian Affairs, 48.

**/ Senate Report 693 (p. XVIII) 45th Cong., 3d Sess.
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anything goes wrong, it is charged to the account of the

Department . . . . So, if a man has any ambition to dis-

tinguish himself, he ought not to seek this line of duty. */

It is easy to tire of the trust and to favor termina-

tion of the duty in the false name of equal treatment for

the Indian people. I am glad that this Committee is

seeking to ensure that the Trust Council Authority is

adequately structured and financed so that it becomes a

real, rather than chimeric exercise of the Trust.

*/ 45th Cong., 3d Sess., Senate Report 693, p. xl.
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[Subsequent to the hearing Mr. Price submitted the following
information :1

HOB. JAMES ABOUREZK,
U.S. Senate,
Washington, D.C.

UNIVERSITY OF CALIFORNIA, LOS ANGELES,
SCHOOL OF LAW,

Los Angeles, Calif., June 22, 1973.

DEAR SENATOR ABOUREZK: I am glad to have the opportunity to supplement
my statement in response to specific questions by the Committee. I do not have
answers to each of the questions asked.
How can one calculate the staff and funding levels for the Indian Trust

Counsel Authority?
(1) I think one measure is to determine the value of property held in trust

by the United States and then determine what a conservative private institu-
tional trustee considers to be the normal expense of administration.
(2) Another approach is to conceive of a state corollary. If one took all

Indian resources for which the United States is responsible, what state of the
union is most comparable? Then one might look at the staff of the Attorney
General of that state and the staff available to him to protest state resources.
(3) Third, one might wish to look at the resources that are presently dedi-

cated to the protection of Indian resources by the Department of Justice and
use those as a baseline for the Trust Counsel Authority.
(a) The Authority should have the power to sue for money damages when

resources have been converted. The United States presently has this power

and it must be exercised by the Justice Department when alternate relief is
called for. In some cases, the Authority would be placed in an awkward posi-
tion if it were confined to non-pecuniary relief. The restriction on relief might

affect the strategy the Authority could Pursue and might yield the surrender of

important rights by the client. In any event, confining the Authority to one form

of relief would yield divided and duplicative litigation.
(4) One should take into consideration the massiveness and the complexity

of the legal issues involved. One might say that the Indian Claims Commission

represents the cost of failure to have an Indian Trust Counsel Authority and

use the combined total of the Justice department, Claims Commission staff and

Indian counsel as a ceiling on the staff that should be available for the Trust

Counsel. There is some "opportunity cost" theory that could be applied here.

(a) The Authority should definitely be empowered to testify before Congress.

As the Authority develops and grows in stature and responsibility, I am certain

that it will have institutional views that will be of great importance to the

Congress. Furthermore, through its experience, it will be able to bring to hear

important information to questions that Congress is considering. The Committee

might wish to ensure that the Authority is empowered to present its own posi-

tion, rather than an administration position before Congress. Its value as a

spokesman will be reduced if it must clear a statement with the Office of Man-

agement and Budget.
(b) The Authority should be permitted to participate in Executive decision-

making as are other entities that have a significance in the outcome of the
decisions. The Secretary of the Interior, for example, should normally solicit

the Director of the Authority as decisions are reached. But I do not think it

wise to require any federal agency to consult with the Authority (as opposed

to notifying the Authority when a significant action is taken that affects Indian

trust resources). The Authority should be part of the federal government but

apart from it. It should have the kind of independence that allows it to help

shape federal policy but does not always implicate it in the policy that is

adopted.
Sincerely yours,

MoNRoE E. PRICE,
Professor of Law.

Senator ABOUREZK. The next witness is Mr. Thomas J. Cavanaugh.
Apparently he has decided not to testify and his statement will be

submitted in its entirety into the record.

96-143-73 7
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STATEMENT OF THOMAS J. CAVANAUGH, GENERAL COUNSEL,
PUBLIC LANDS COUNCIL

Mr. CAVANAUGII. My name is Thomas J. Cavanaugh. I reside at
Falls Church, Va., and serve as general counsel to the Public Lands
Council, a voluntary organization of Western livestock producers.
This statement is made on behalf of the American National Cattle-

men's Association and the National Wool Growers Association as well
as the Public Lands Council.
The membership of the three organizations I have named have an

interest in the legislation now being considered by the subcommittee,
S. 1012 and S. 1339, because many of them have either acquired land
in the Western States from the Federal Government, or are users of
public lands in the West.
We feel that most of the claims which will be processed by the

proposed Authority will be claims to land and water resources in the
Western States which have either been granted by the Federal Gov-
ernment to third parties or remain in Federal ownership.
We do not argue with the objectives of the legislation. We are con-

cerned, however, that it could become a vehicle for constant harass-
ment of both the Government and others through the filing and prose-
cution of nonmeritorious claims.
As the bills are now written, there are no time limitations either

upon the existence of the Authority or upon the prosecution of claims
by the Authority. Nor is there any requirement that the Indian tribe
applying to the Authority for assistance demonstrate financial inabil-
ity to prosecute such claims as they may have without the assistance
of the Authority.
Most of the claims which would be processed by the Authority are

now known. The few claims which may not be known, could be de-
tected within a reasonable time. -We therefore believe that a reason-
able time limit should be placed upon the filing of claims with the
Authority for processing.
We believe that the prosecution of claims by the Authority ought

to proceed with diligence. The time within which such claims can be
prosecuted to a final decision cannot, of course, be entirely within the
control of the Authority.
However, we believe that a reasonable time limit placed upon the

life of the Authority will assure that, for its part, prosecution of the
claims filed with it will be carried on with diligence.
We suggest that the Authority be prohibited from accepting any

claim for processing unless that claim has been filed with it within
5 years after the effective date of the act.
We further suggest that the Authority terminate 10 years after the

effective date of the act. This would give the Authority a minimum of
5 years in which to prosecute any claim filed with it. Such limitations
would, we believe, go far toward encouraging diligence in the prosecu-
tion of claims and assuring that only claims of merit would be con-
sidered by the Authority for prosecution.
The lanauaae of section 8 of both the pending bills seems to suggest

that the . 'Althbority would take the initial steps in asserting a claim.
We do not believe that the Authority should seek out claims for pros-
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ecution and it seems to us that to suggest that the Authority to do so
runs counter to accepted legal ethical standards.
It is, therefore, our suggestion that the words "with the consent of

an aggrieved Indian * * *" appearing in the first line of section 8 in
both bills be stricken and the words "upon the request of an ag-
grieved Indian * * *" be inserted in lieu thereof.
It may well be that many of the claims asserted by the Authority

on behalf of Indians will be claims to public lands or public land re-
sources. The lands and resources to which such claims may be made may
also be under lease or permit to third parties.
Inasmuch as the Government is not compelled to defend such claims,

we believe that the legislation should specifically provide that when-
ever a claim to federally owned lands or resources is asserted by the
Authority on behalf of any Indian or Indian tribe, any person hold-
ing a lease, permit or other authorization to use such lands or resources
from the Federal Government shall be named as a defendant in any
action brought to prosecute the claim and shall be entitled to defend
such action by asserting the validity of such person's lease, permit or
other authorization to use the lands, notwithstanding the failure of the
Government to defend such action.
We also believe that, as a minimum, any Indian or Indian tribe or

group of Indians applying to the Authority for assistance should be
required to file an assurance of financial inability to prosecute such
claim with such assistance.

Senator ABOUREZIL The hearing is adjourned until 9 o'clock tomor-
row morning.
[Whereupon, at 5:10 p.m., the hearing was recessed, to be recon-

vened at 9 a.m., Tuesday, May 8, 19731





INDIAN TRUST COUNSEL AUTHORITY

TUESDAY, MAY 8, 1973

U.S. SENATE,
SUBCOMMITTEE ON INDIAN AFFAIRS,

OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
-W ashing ton, D .0 .

The subcommittee met at 9 a.m. in room 3110 Dirksen Office Build-
ing, Hon. James Abourezk, chairman, presiding.

Present: Senators Abourezk, Metcalf, Bartlett, and Jackson.
Also present: Jerry Verkler, staff director Forrest Gerard and

James Beirne, professional staff members.
Senator ABOUREZK. The Indian Affairs Subcommittee is now in

session.
The first witnesses this morning are Mr. Philip Sam Deloria, execu-

tive director of the American Indian Law Center in Albuquerque,
N. Mex.

' 
accompanied by Thomas Fredericks, president of the Ameri-

can Bar Association and Fred Ragsdale, Indian law student at UCLA.
Mr. Deloria we are happy to have you here this morning along with

your panel. We welcome your testimony, and please proceed.

STATEMENT OF PHILIP SAM DELORIA, DIRECTOR, AMERICAN
INDIAN LAW CENTER, ALBUQUERQUE, N. MEX.: ACCOMPANIED

BY THOMAS FREDERICKS, PRESIDENT, AMERICAN INDIAN BAR

ASSOCIATION: AND FRED RAGSDALE, LAW STUDENT

Mr. DELORIA. Thank you, Mr. Chairman. We appreciate the invi-
tation and the opportunity to testify before the committee and we
thank you and the chairman of the committee for this opportunity.
I would like to point out, before we proceed with testimony on the

bill, that the three of us were assisted in our law school studies through
a Federal funded program to create Indian lawyers, funded now by
the Bureau of Indian Affairs, and we think this is one example of the
impact this program will have. We hope it will be a good impact.
,We are generally very pleased to be interested in the administration
problem of conflict of interest that the Federal Government sometimes
has, in exercising this trust, the recognition of this conflict and the
desire to do something about it.
We do, however, feel there are some problems with this particular

bill as presently structured and we would like to discuss some of the
problems. Perhaps some of the problems we point out may be difficult
to deal with in the legislation, but we would like to raise the ques-
tions for the record.

(97)
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I would like to start by turning this over to Mr. Fredericks for
some comments.

STATEMENT OF THOMAS FREDERICKS, PRESIDENT, AMERICAN
INDIAN BAR ASSOCIATION

Mr. FREDERICKS. Well, I, too, Mr. Chairman would like to thank
you for giving us this opportunity to testify before your committee.
I would like to speak to the issue of the bill as it is presently pos-

tured. We feel it is too broad in relation to the conflict of interest. We
say it is too broad because it goes too far in the litigationary area, by
relieving justice of the litigation responsibility.
We feel that there are other alternatives that would better meet the

interest of the Indian in the area of conflict of interest. I think the
bill in its present posture seems to conclude that anytime there is a,
natural resource problem in Indian Affairs, there is a conflict of in-
terest and, therefore, the Justice Department should not be obligated
in any way.
We feel that a viable alternative may be to have the Trust Counsel

Authority have the right of first refusal in a particular problem.
As you know, in many cases, the Government or the Justice De-

partment is bringing actions on behalf of the various Indian tribes
and there are private attorneys or legal service attorneys represent-
ing the individual tribes merely as intervenors in the action, and I
would think that if the Trust Counsel Authority could have the
right of first refusal, say if the problem arises, the Trust Counsel
Authority would look at it and determine whether or not there is a
conflict of interest here. I think that the Authority definitely should
have that responsibility. Provided, if they determine that the particu-
lar litigation will not involve a conflict of interest, then I would say
that the reason for turning. it over to the Justice Department—or they
would be justified in turning it over to the Justice Department.
I think this would solve the problem of the financial end of whether

or not this Trust Counsel Authority would be adequately financed, if
they had this opportunity to turn over some of the responsibilities when
they determine there is no conflict.
Senator AnormEnc. I wonder if I might break in for just a minute,

Mr. Fredericks. You were not here yesterday for the testimony pre-
sented by the administration, were you?
Mr. FREDERICKS. No. I was not.
Senator ABOUREZK. Let me repeat in essence what they said. They. of

course, would oppose any move to amend the bill to keep the Justice
Department as any kind of a legal force representing the Indian peo-
ple. They consider it as a wash of the hands, this particular Trust
Counsel *Authority.
Second. the administration is going to recommend the establishment

of a 15-attorney staff that would take care of all the litigation problems
that the Indian people have throughout the country, which would
include a 225-case backlog that is now in the Justice Department.
Now, it was pointed out by one witness, following the administra-

tion's testimony yesterday, that a 15-man staff of attorneys is less than
the California Indian legal services has. Since you weren't here yester-
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day, I just wanted to bring out that testimony and ask for your com-
ments on that.
Mr. FREDERICKS. Well, I think the 15 attorneys within the Trust

Counsel Authority, that is about 18 tribes per attorney, if there are
approximately 270 tribes in the United States. So it seems very high
to me, especially with the backlog of 225 cases or whatever it is.
I would think, if we are dealing with the conflict-of-interest thing,

that the Trust Counsel Authority should have the responsibility of
determining whether there is a conflict and once they make that deter-

. mination, they should have the right to call on Justice to take on the
responsibility here.
I think a 15-man Trust Counsel Authority is not going to be ade-

quate to take on the responsibilities that the bill is calling for.
Senator ABOUREZK. Do you see—any of you can answer this ques-

tion. Do you see this as a move on the part of the administration to
give the appearance of doing something for the Indian people, yet
at the same time, as a practical matter, setting up this Trust Counsel
Authority and getting the Justice Department clear out of the Indian
business and then, in effect, overloading the circuit so that nothing
or a: lot less will be done for the Indian people than is being clone
right now? Do you see it like that?
Mr. DELORIA. Far be it for us to question the motive of the admin-

istration, Senator, but I think the selling of this piece of legislation
is quite a different story:
The legislation is being sold as a conflict-of-interest legislation to

deal with questions where there is a conflict of interest within the
Federal Government. As it is presently written, it does not deal only
with conflict-of-interest situations, it gives Indian resources litigation
to the Trust Counsel Authority, not when there is a conflict of interest,
but all such litigation.
Our feeling. is that that goes too far. We realize if the legislation

were written in such a way that only conflict-of-interest legislation
would go to the Trust Counsel Authority, then you would have quite
a complicated task of certifying which questions, in fact, involve the
conflict of interest, and it would take some administrative machinery
and some kinds of regulations to determine when Justice would have
a case taken away from it or when Justice should handle something
and that could be quite cumbersome.
We feel that is preferable, because the notion that one attorney can

handle the natural resources problem of 18 tribes we find on its face
ridiculous, it can't be done.
Mr. FREDERICKS. The only reason, Senator, that I can see any reason

for abrogating Justice's responsibility in the natural resource area is
probably to sort ,of avoid buck passing between the Authority and
Justice. But, I think, you know, with the Trust Counsel Authority hav-
ing the primary responsibility of determining the conflict, I think that
sort of avoids any buck passing that would take place. Hopefully, the
Trust Counsel Authority would have the interest of the Indians at
heart and would make these determinations in good faith.
We have every reason—we don't question the responsibilities of the

Trust Counsel Authority or the good faith of the Trust Counsel Au-
thority, I think if they make the determination of the conflict of inter-
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est, they will in fact make these determinations adequately and if they
would have the right of intervention say, if a case was not being proc-
essed through the Justice Department adequately. I think this happens
all the time.
I work for a legal service type organization and we have intervened

many times on behalf of an Indian tribe where Justice is handling it or
has primary responsibility on the case.
Just to continue on, we feel, too, that the bill as it is presently

written, does not go far enough. It goes too far in some respects and
not far enough in others.
We feel that being a lawyer does not only mean representing indi-

viduals in litigation. You have to advise your clients, you have got to
avoid the litigation. You have to give them advice on quasi-judicial
decisionmaking at the administrative level. I just would not be able
to support any kind of abrogation of the responsibilities on the part
of Justice.
We feel also that there are conflicts of interest within the Solicitor's

Office in giving advice to the administrators at the various levels
within the administration. This possibly could be remedied by having
a separate solicitor for the Commissioner.

STATEMENT OF FRED RAGSDALE, LAW STUDENT, UCLA

Mr. RAGSDALE. I don't have much to say, but the thing that bothered
me most about this bill when I first read it and I talked to Professor
Price about it, is that I am teaching in Federal policy in UCLA. One
of the things that becomes apparent when you study policy is every-
thing that comes down the tubes also appears to be a panacea and this
will be a solution. When you read the bill at first it seems to be a very
useful and important thing. Because most Indians feel the natural
resources are the only resources we have left. The general waiver of
sovereign immunity is a very attractive carrot to support this bill. If
you are going to go into litigation you realize the sovereign immunity
problem is very difficult to get over.
The second thing is that Indian litigation is very expensive. Profes-

sor Price talked about water suits, we have a lot of similar suits we
would like to bring but we can't afford to bring them. The hydrological
costs, just to attempt a law suit, is $100,000 to build a test well. There
is no way in the world in an Indian tribe of 400 people who could af-
ford that litigation.
Their only means of subsistence is farming and there is simply no

water. There is nothing they can do about it. I spent a long time cor-
responding with people in the Justice Department and they all re-
fused to act.
Tam sort of at a loss for words because I have a hard time saying

I cannot support this particular piece of legislation, but I know if it
goes to 15 lawyers, especially the Indians on the west coast of Cali-
fornia, they are simply not going to get representation.
Most of the tribes in California are very small and poor and could

not possibly afford to come to Washington with their complaints. They
feel, and I think justly, that the U.S. Government has written them
off, that they are unimportant any more, footnotes or monographs in
historic texts, but not human beings.
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I feel, if this bill is passed and funded at a level of 15 lawyers to
work out of Washington, the Indians would not be represented at
all.
Senator ABOUREZK. I have some questions that I would like to pose

to any of the members of the panel who would like to respond.
With respect to intertribal disputes, what should be the position of

the Authority? For example, should it represent one tribe or remain
independent and pay for the outside services contracted which each
tribe might require in that particular dispute?
Mr. FREDERICKS. Of course, you know being Indian attorneys, I

think it is a very difficult question for us when you talk about inter-
tribal disputes. We are faced with it all the time in our program.
However, I feel that the bill does have some provisions in it for hiring
other outside counsel for these kinds of intertribal disputes. I think
that would be the more appropriate way to handle it.
I just feel if the Authority is going to get into the intertribal dis-

putes, you are going to get a lot of tribes that will no longer utilize
the services that the Trust Counsel is desiring to offer to them. I do not
know, that is just my feeling. I really do not know that that would
take place, but I think that is possible.
Mr. DELORIA. Politically, it would seem to me, it would not be very

wise for the Trust Counsel to decide it should represent one tribe and
hire another counsel for the other tribe.
Senator AROUREZK. All right. What should be the continuing role

of the Justice Department and the Interior Department when no con-
flict arises from another Federal agency?
Mr. DELORIA. Do their job.
Senator ABOUREZK. Should they continue to represent the Indians as

they are now obliged to do?
Mr. DELORIA. As they are now obliged to do; yes.
Mr. RAGSDALE. They have to. You talk about a staff of 15 people. It

seems inconceivable—I do not know how large the Bureau is, but, there
is no way that 15 attorneys can possibly function as required to prop-
erly provide the services Indians need.
As Tom pointed out, the function of a lawyer is much more than a

crises orientation. Most Indians' problems only arise in a crises situa-
tion. If proper advice is given in many instances the litigation problem
would never arise. If we look at the Pueblo in New Mexico, it is a good
example of people poorly advised.
I think the Bureau should attempt to function more in an advisory

capacity or management capacity. I think the Bureau has to continue
doing its job Congress has directed and doing a much better job than
they are doing now and provide more information for the tribe.
I was at a meeting in Colorado and the major complaint is that we

have a problem involving natural resources and we have no where to
go to ask for advice. Who can the Navajos go to for coal gasification
complaints? There is not a sole in the world.
Who can Indians go to and ask for water rights when hydrologists

cost in excess of $25,000 to $35,000 a year. There is nowhere they
can go.
I know the people I talked to in Colorado felt they were really all

alone.
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complete role of the Authority. Should it extend past its role of litigant
to encompass testifying before Congress and participation in executive
decision making when natural resource rights are involved?
Mr. RAGSDALE. Yes, sir what I envisioned the Trust Counsel as

being was an attorney for some tribes to perform some of the functions
that Justice performs and some of the functions that 0E0 is perform-
ing. I believe Justice failed to do its duty. I would like to get away
from crises orientation, that for the Trust Counsel to be really effec-
tive, has to do some sort of lobbying on Indian resources. Money dam-
ages aren't worth a damn when your land is filled with water and you
want to farm.
Mf. DELORIA. In answer to that question, I think there could be some

problems in having the Trust Counsel participating in the decision-
making, because then you start the conflict of interest all over again.
If they are in other processes of executive decisionmaking and if they
have to pull out of it and turn around and be an advocate again, you
are just playing games and moving the conflict of interest around. I
think some kind of separate solicitor's office, either for the Bureau of
Indian Affairs or the Assistant Secretary for Indians if that goes
through, and if that is established, it might be one way to try to deal
with the problem which is not dealt with at all in this bill, and that is
the legal advice that is given to the people in Interior about what the
law is and what they should do.
But I don't think you could combine the litigation role, the advo-

cacy role for Indians and the role of participating in decisionmaking
and giving advice to the bureaucrats in one office, if you do, you start
the problem all over again. That doesn't mean I don't think that the
Trust Counsel lawyers should not be in on meetings or have a chance
to say what they think should happen but their role in those meetings
should be very clear that they are there as lawyers representing In-
dian interest and they are not there as Government lawyers advising
the bureaucrats about what they should do. Unless those two roles are
completely separated, you are back where you started. You have not
accomplished anything in the bill.
Senator ABOUREZK. The bill authorizes a three man Board of Direc-

tors to be appointed by the President with the advice and consent of
the Senate and that Board is directed to govern the Trust Counsel Au-
thority. Do you consider this Board to be large enough and, if not,
what would be your recommendation for an adequate number on the
Board?
Mr. FREDERICKS. I feel that the number is probably inadequate be-

cause of the climate for the Indians who are scattered throughout the
United States. There is different interest in the Southwest as opposed
to the Southwest when it comes to natural resources or the Midwest
where I am from.
Water rights is not a problem in some areas, it is of the utmost im-

portance to the arid land of the Southwest. I feel there should be
members at least from these particular areas on the Board so that all
interests are represented in the decisionmaking or the administration
of the Trust Counsel Authority.
Senator ABOITREZK. In line with that, then, do you think a more ade-

quate representation would be had on the Board if, say, one person
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on the Board were elected from each BIA area? There are 11 areas,
I understand, if there was one person from each area elected to this
Board, would that be a better way to do the job?
Mr. FREDERICKS. Again, this would be difficult. The larger the Board

would get the more conflicts you could have within the Board. I would
feel that would probably be too many. I would think five, six, or seven
would be more adequate because then I think you can represent areas
that are broader than the BIA geographic areas at this time.
I would not think there would be that much difference, as an ex-

ample, between the Navajo area and the Phoenix area of the BIA or
the Aberdeen area and the Minneapolis area in our area.
Mr. RAGSDALE. I know people in California, we look at it not only

as a particular natural resources problem, but also as a political prob-
lem. If you just attempted to divide up the Board into areas that
have specific natural resources problems, we feel you may end up
ignoring the smaller political tribes and we believe we should have
a say if something—because we feel if we don't have representation on
the Board, our problems are not going to be considered the same way
the Navajo or the Great Sioux Nation will have.
I think the Board has to be representative of the different political

structures that exist on the reservation, not just the geographical areas.
Senator ABOUREZK. We talked about the proposed staffing level that

has been proposed by the administration of 15 members. You indicated
you think this is too small a staff to do the job. I do not expect you to
provide the answer to this question today and if you do not have the
answer, which I do not think you probably will, would you provide
it within a couple of weeks time to the committee, if you would.
What staffing level of attorneys do you think would be adequate

to do the job properly?
Mr. DELORIA. Is this with Justice relieved of all responsibility or

with Justice still in the picture?
Senator ABOUREZK. I think you have to assume that Justice should

stay in the picture, to be called upon when the Trust Council thinks
it is needed. But you can provide the answer either way.
Mr. DELORIA. Yes; we will do that.
Senator ABOUREZK. The committee would appreciate it.
[The material was not received in time to be incorporated in the

record. 1
Mr. DELORIA. I think, Senator, one of the concerns that we have is

that, knowing a little bit about how the bureaucracy operates, on the
one hand I feel personally that there has not been a careful enough
analysis of how this conflict of interest operates. In some respects I
think the conflict of interest may operate in favor of the Indians. In
the sense that in day-to-day decisionmaking within the Interior De-
partment and the Justice Department, it may be that the decision-
makers who might otherwise not feel a conflict are pulling their con-
science somewhat. It may be that relatively small decisions that could
have a great cumulative effect tend to be resolved, if not in favor of
the Indians, at least taking account of Indian interest.
The drift, if a Trust Authority is created, the tendency of these

decisions may be more in the area of resol vino. questions against the
Indians in the knowledge that if they do not like the result they can
always sue the Government through the Trust Counsel. I think that
is a consideration that should be taken into account.

11/
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I do not think anyone has really studied the effect of this conflict

of interest, to see where it hurts, where it operates and where it may be
to the advantage of the Indians by somewhat tying the hands of the

bureaucrats. I think that is a very important consideration. That goes
to the question of the role of lawyers within the Government in advis-
ing what the law is and what the Government's Trust responsibility is,
which we think should be preserved and which the Trust Counsel

Authority will not really affect.
Senator ABOITREZK. Mr. Deloria, you have a sizable class of Indian

law students at Albuquerque, as I understand it. If you are of a mind

to do this, the committee would appreciate it if the law students that

you have in your department down there, would do a paper to be

submitted to the committee on this whole question of confliot of

interest?
Mr. DimoRiA. We would be delighted.
Senator ABOITREZK. That would be an official request on behalf of

the committee to your students.
Mr. DELORIA. We would be most happy to do it.
[The material was not received in time to be incorporated in the

record.]
Senator ABOUREZK. Senator Metcalf.
Senator METCALF. I have no questions. I am delighted that we are

again taking up this important legislation, I have long been an advo-

cate for additional counsel.
In many areas I have appeared before utility and regulatory agen-

cies and so forth, and it seems to me that while we have a special situa-

tion with Government attorneys, they are a little different relationship

than just that of client and lawyer. Nevertheless, there should be in-

dependent counsel for many Indian Affairs, independent interest even
of the men of good will who are over at the Bureau of Indian Affairs

and the Department of Justice.
So. I think it is most important and it is most important to hear these

witnesses experienced in Indian affairs. Thank you very much.

Senator ABOITREZK. Thank you.
Senator Bartlett.
Senator BARTLETT. Mr. Chairman, gentlemen, as I understand the

bill setting up the Trust Counsel Authority, as it sets it up it would

not he concerned with intertribal disputes unless the disputes involved

the Federal Trust responsibility, in which case it could represent one

party or what I would like to see it do, it could probably appoint two

outside counsel. Is this the way you understand the bill as it is written?

Mr. DELI/111A. Yes.
Senator BARTLETT. And this, as I understand it, also, am I correct,

is the present limit of the Authority that is followed by the Justice

Department?
In other words, they do not provide legal services beyond the Trust

limits or the treaty limits?
Mr. DELORIA. I believe it goes beyond treaties, there are also agree-

ments that the tribes have with the Government and legislation, Exec-

utive order reservations. There are a number of sources of the Trust

other than treaties.
Senator BARTLETT. What are they?
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Mr. DELORIA. For example, the interest that a tribe would have in
an Executive order reservation which is not based on a treaty between
the tribe and the Federal Government, but there is still a trust
relationship.
Senator BARTLErr. How much of the activity of the Justice Depart-

ment is in the other areas, the areas other than treaty rights with the
Federal Government?
Mr. DELORIA. In areas other than treaty rights or in areas other than

Trust questions?
Senator BARTLETT. Well, both, I think they go together, do they not?
Mr. DELORIA. Treaty rights are associated with the Trust, but not all

Trust questions are associated with treaties. So there are different cate-
gories and I would not be able to answer your question. I have no idea
of the percentage of Justice Department time on the question.
Senator BARTLETT. As I understand, in wanting a larger staff, you

are wanting the lawyers of the Trust Counsel to provide legal services
not now available from the Justice Department, is that correct?
Mr. RAGSDALE. I believe it is not necessarily those that are not avail-

able, I think what we are more interested in are providing the services
that are available that are presently not provided, if that makes any
sense.
Senator BARTLETT. Well, I am not sure that I understand it. Why

don't you try again?
Mr. RAGSDALE. For example, 25 United States Code 175, says the

U.S. attorney shall represent Indians and Indian tribes in all suits in
equity. I think Professor Price pointed out yesterday that that has
turned into a discretionary statute. We feel that should not be a dis-
cretionary statute but anytime the Indians have some sort of legal
problem that relates to their status as Indians, in a particular trust
relationship, that the U.S. attorney should represent that particular
piece of litigation, whether that involves a water suit or a private land-
owner. We feel the Trust Counsel itself has an obligation to protect
that land. • When you talked earlier to Mr. Deloria about trust obliga-
tions and treaty rights, in California there are no treaties, so all of the
litigation in California is an evolution. It is an evolution of a tradi-
tional concept.
I feel, personally, that the Trust obligation that the Supreme Court

has deliniated extends much greater than is presently being provided
the tribes. It should encompass many of the roles that the tribes are
forced to give now.
Mr. DELORIA. As I understand the question, even if the Trust Coun-

sel Authority only performs those legal tasks in litigation that the
Justice Department now performs for Indian Trust interests, we feel
that the staff is inadequate. Because there are nearly 300 federally
recognized tribes, as we understand it. I do not know what the exact
figure is, but it is a big number, anyway. You have 1 lawyer for
anywhere from 15 to 20 tribes. We feel that is too much of a burden,
even if you take a narrow view of the role of the Trust Counsel
Authority.
We are also making a point that there are a number of other

areas associated with the Trust responsibility where the conflict of
interest hurts Indian interests, such as, for example, the area of ad-

96-143 0-73-8
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vising .the various executive departments as to what the law is. 
The

area of advising the tribes as to what their various legal rights 
and

responsibilities and duties that they have in order to manage their

land properly. For example, advising the tribes PQ to thP lorral eonsP-

quences of their entering into a particular development scheme and

what obligations will fall upon them, such as a long-term lease for

residential development which has developed into a jurisdictional

nightmare in the State of New Mexico, partly because, or largely be-

cause neither the tribe nor the Interior Department, we feel, were

fully aware of the consequences of entering into a large scale resi-

dential development with non-Indians living in the development. The

jurisdictional implications of who is going to regulate and tax that

particular development. Those are all areas not fully met.
Senator BARTLETT. Would you see in that last area you described

an area of responsibility for tribal attorneys?
Mr. DELORIA. Absolutely, but one of the problems in some past

developments is that either the tribal attorneys did not advise the
tribes or did not advise them adequately or were themselves unaware
of the problems that come out of this for sometimes the tribes were
not represented by counsel and that means they just lose.
Senator BARTLETT. Your concern that you were talking about when

I first came in, to continue the Justice Department as a sort of partner
in some relationship, at least available for legal services for Indian
tribes, the main purpose for that, or is your main reason for that
because of your concern of not having a sufficient number of attorneys
as contemplated in this bill or is it because you prefer having avail-
able the know-how of the attorneys as you know them at Justice,
available.
Mr. DELORIA. I think it is both. An additional consideration that

we would have is that we would want that "lookover" in the Justice
Department. We want lawyers in the Justice Department who aeal
in Indian issues every day. If Justice handles Indian litigation where
there is no conflict of interest, then there will be a number of lawyers
within the Justice Department who think in terms of Indian resource
protection.
We want to do everything we can to prevent this unconscious but

almost inevitable drift of people in Interior and Justice it the Trust
Counsel is created of resolving questions against Indians with the
knowledge that they can be sued by the Trust Counsel if they are
wrong.
We feel that would lead to a lot of unncessary litigation, to a crisis

mentality, panic button mentality and it would perhaps make the Fed-
eral district courts a little weary of seeing Indian lawsuits before
them.

Senator BARTLETT. If you separate the two reasons, size and the
consideration you have for lawyers in the Justice Department, how
much weight would you put on the latter, the caliber of the Justice
attorneys? Would that be most of it?
What I am getting at is it seems to me the size is an academic thing

that can certainly be worked out by Congress over a period of time.
I am certainly not saying what I feel I would know at this point, or
I doubt at the time we pass legislation, I doubt if I would have an
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opinion and maybe a lot of others do not have one either, of assurance
that it was properly sized. That could be done in time, I think you
would agree to that.
The other part that becomes more important to me as far as the

legislation is concerned, gets into the concern I have of a divided
leadership which is somewhat similar to a conflict of interest. Because
of the conflict of interest, as I understand it, Indians have not been
well represented or have not been represented. Because of divided
leadership at the top over a group of attorneys, I could see very well
where the same could happen and where each could blame the other
side for its failure to meet the situation. Because naturally, one would
have certain responsibilities. One would be supposedly in charge and
the other would have its authorities, too. I see a lot of potential con-
cern, sort of a two-headed monster kind of concept. Do you see
concern?
Mr. DELORIA. Yes; we talked about this. It could be an administra-

tive headache and it could be the occasion for a good deal of buckpass-
ing with the Trust Counsel putting off taking over a case because
Justice says they are going to handle it, but Justice never gets around
to it.
In fact, in the past testimony on previous years on this legislation

before this committee, a good deal of specific instances of conflict of
interest involved the Justice Department procrastinating year after
year after year. That is a problem and it is a serious problem.
In thinking about it, however, we feel that it is still important to

keep that book planted in the Justice Department. Even if there are
sufficient attorneys and staff with the Trust Counsel Authority, we feel
that the Justice Department should still have the burden of responsi-
bility and the other questions can be resolved administratively.
Senator BARTLETT. Do you see a bigger problem of getting at the

size if Justice is involved as compared to if Justice is not involved.
In other words, I can see how testimony before this committee could

bring a lot of attention to the need for additional attorneys for the
Trust Counsel because of various tribes not being properly represented
as they should be. It may be difficult to bring to bear that need on
Justice as far as the Indians were concerned and as far as those at-
torneys are concerned who are supposed to carry out whatever burden
Justice was supposed to carry out. Do you see a problem there?
Mr. FREDERICKS. I think in time you would be able to determine the

size. I think time is the only way we are going to be able to adequately
or with any degree of reality determine the size that the Trust Counsel
should be.
If the Trust Counsel Authority only handles those cases where they

determine there is a true conflict of interest, it appears, at least look-
ing at it administratively, they could make these kinds of determina-
tions and still effectively utilize what Sam has called a "hook" in the
Justice Department. They could transfer cases from the Trust Counsel.
Authority to the Justice Department when the Trust Counsel Au-
thority determines that there is not a conflict of interest that they
would feel merits their taking the case.
Senator BARTLETT. My concern is that with this setup, the Justice

Department would not have the clear-cut authority and responsibility.
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It would be a sort of escape valve kind of operation and it would give
an escape valve kind of responsibility. It would not be providing its
best attorneys.
I think the nature of the Justice Department would be that this

would get a back seat kind of attention and not a primary concern
and they would not have primary responsibility, I presume, in the way
you set it up. So it could very well be that the Trust Counsel could,
perhaps in trying to give representation, where they perhaps felt they
did not have enough lawyers, and maybe some of the lawyers felt they
were overworked, so they would turn to the Justice Department in
cases where there might be a conflict of interest, even though the Trust
Counsel would say no, there is not.

Yet, a conflict of interest, I think, sometimes can be a little bit
subtle. What bothers me is,I think in this one thing that we want to
accomplish in this kind of legislation, if we fail on size that does not
bother me nearly as much as failing on creating an entity that is going
to do as good a job as it possibly can do in avoiding conflicts of interest
and in giving good representation to the Indians and having good,
highly qualified attorneys. Not that I mean I do not think all of Jus-
tice's attorneys are good, but I think some are better than others and
some are going to be more interested in this particular field than others
and I can see where it will become a real problem.
Whereas, this Trust Counsel, as far as the selection of attorneys are

concerned, obviously they are going to have attorneys who want to be
in this field and in this area of specilization.
Mr. DELORIA. I had been looking at the bill the other way, Senator,

partly in response to the characterization of the bill and the need for
the bill by the administration. I understood that the purpose of the
bill was to provide independent counsel in cases where there was a
conflict of interest and my understanding of that would be that the
basic responsibility for representing Indian trust interests in litiga-
tion would be with the U.S. Department of Justice and in those in-
stances where there was a conflict of interest in the Federal Gov-
ernment, the Trust Counsel Authority would represent the United
States.
That would mean the main duty is on Justice and when conflict arises

the pressure of the escape valve is the Trust Counsel Authority, so it
would be the other way around.
I think that we got the main lawyers for the Government feeling

the basic responsibility for the Indians and not feeling they are get-
ting the leftovers. The cases that the Trust Counsel Authority did not
want to handle.
Mr. FREDERICKS. The problem here is determining who determines

the conflict of interest. As you pointed out, the conflict of interest
could be subtle and, I think, this is the difficulty that we would have
with the administration of the Trust Counsel Authority.
Senator BARTLETT. You agree that the Trust Counsel does determine

that authority in the bill?
Mr. FREDRICKS. Yes.
Mr. RAGSDALE. When Senator Abourezk talked about yesterday's

testimony he said the administration wishes to turn over 200 some odd
cases to the Trust Counsel right away. Implicit in that statement is
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to say the way they are viewing it is not the way Sam is saying. They
are wanting to turn them all over. Sam is viewing the bill as saying
the Trust Counsel comes into play only when there is a conflict of
interest.
I think the bill is different. If you viewed it in Mr. Deloria's way,

that you only come into play when a definite conflict of interest exists,
then you can talk about a manageable size of attorneys of 15 people
perhaps. But if you view it the way the administration views it, you
are talking about a great many attorneys and a large staff.
Contrary to the testimony of last year when Mr. Wilson talked about

having a small group of people, that I think is unrealistic.
Senator BARTLETT. Thank you.
Senator ABOUREZK. Thank you.
I have one more question before I finish. Do you believe that lawyers

for the Trust Counsel Authority should be kept in Washington in a
central office, or should they be put out in the field or both?
Mr. RAGSDALE. I think they should have both. Again, being from

California it is a 5-hour flight from here and a very expensive one. I
cannot imagine very many of the tribes coming to Washington every
time there is a problem. I think that you have to have some sort of
regionalization if you want to really handle the problems that exist
all through the United States.

Senator ABOUREZK. How would you suggest that run, along area
lines or some other lines?
Mr. RAGSDALE. It can run along area lines to a degree, but for ex-

ample
' 

California and Nevada have similar problems and relatively
small tribes. Their problems are very similar. They are both poor
and have few resourses. The Navajos can afford to come here and
they are not as concerned with regionalization.
If you put 15 people in Washington, though, it is going to turn

into a big tribe legal service and is not going to adequately represent
a small tribe.
Mr. DELORIA. Fifteen people are not going to go very far regionally.

Two hundred and twenty-five cases, that is 15 presently pending cases
for each lawyer. And that is just the beginning.
Senator ABOUREZK. Thank you.
The chairman of the full committee has joined the subcommittee

just now and wants to make a statement at this time.
Senator JACKSON. Might I first of all express to you my appreciation

for undertaking the hearings, at such an early hour.
Rather than take up the time of the subcommittee, I would like to

have my statement included in the record at this point.

STATEMENT OF HON. HENRY M. JACKSON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator JACKSON. Mr. Chairman, throughout the history of our
Nation, the basic posture of our Government toward American In-
dians has assumed a variety of forms. In the most sweeping terms,
these have ranged from according tribes the full dignity and respect
as separate and sovereign nations to treating the Indians in a de-
meaning and paternalistic guardianward relationship.
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Underlying these various relationships is a large and still-growing
body of treaties, court decisions, and laws. They provide the juridical
basis and the historical background which supports the longstanding
and unique relationship between Indians and the Federal Government.
Although this relationship has sometimes been criticized by the

Indian community and others, it, nevertheless, carries with it certain
benefits which Indians value, and even consider critical to the con-
tinued survival of their culture and their identity as a people. These
benefits are, first, the Federal Government's special responsibility for
the protection of Indian lands, resources, and rights; and second, the
provision of basic community services to Indians under specified
conditions.
The legislation being considered today and tomorrow addresses the

first of these benefits, that of the Federal Government's trust responsi-
bility for the preservation and protection of Indian natural resources.
I believe that the philosophy which we should adhere to was expressed
by Mr. Arthur Lazarus during the hearings conducted last Congress
on this same measure. "I have never understood why the protection of
an Indian reservation or the upholding of a treaty isn't also in the
public interest." It is the obligation of the Federal Government to
actively fulfill its trust responsibilities, not because it is the trustee
for some private interest but rather because the preservation and pro-
tection of Indian natural resources is a part of our national interest.
It should not be incumbent upon the Indians to see that the Federal

Government fulfills its responsibilities, it should not be the duty of
tection of Indian natural resources is a part of our national interest.
have been relegated to the lower echelons of decisionmaking. The pur-
pose of this legislation is to assure not only the Indian peoples, but
also ourselves, when decisions are made which affect Indian natural
resources that a strong and effective voice will represent them, and
if the Federal Government violates its trust responsibility, that a,
strong and effective counsel will represent them in the courts. The pro-
tection of water rights and other natural resource rights does not
usually result in monetary returns, and this legislation will insure
that a tribe or other Indian group will not be deprived of effective
counsel because they cannot afford to employ lawyers. It is the Fed-
eral Government's responsibility to see that the national interest in-
cludes the protection and preservation of Indian natural resources.
I believe it is important to state at the outset of these hearings that

neither the Department of Justice nor the Department of the Interior
will be relieved of its responsibility as trustee to preserve and protect
Indian natural resources. That responsibility remains, and this legis-
lation should not be construed as a mandate to those agencies to dis-
regard Indian interests and to overwhelm those interests. What we
seek to accomplish with this legislation is to insure that the Indian in-
terests are represented at the highest levels of decisionmaking.
A basic responsibility of any trustee is to be loyal to his trust, to

conserve trust property and to avoid self-dealing with trust assets.
This legislation seeks to promote that responsibility which both De-
partments will still be required to fulfill.
I did want to express to you my 'appreciation for moving ahead

on the various bills which are very important.
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Senator AB017REZB. Thank you.
Well, that is all the questions I have for this panel.
Senator Bartlett.
Senator BARTLETT. Can you think of the natural resources question

which could be handled by Justice which does not involve a conflict of
interest?
Mr. DELORIA. Is this a riddle or what?
Senator BARTLETT. Well, we are trying to make a point of fact that

the natural resources questions are going to be involving a conflict of
interest in the various departments.
Mr. DELORIA. Well, I think that any issue that involves, for example,

well a State building a road across the trust land and the State trying
to condemn the trust land for a road. That is an example of a natural
resource. Unless you are considering natural resources to be such things
as water and minerals and timber and not just the land itself.
But it seems to me that there are many areas where there is a need

for protection of a natural resource that Indians own, where there is
no other Federal interest. Just the title of land that may be in dispute
or the Indians claim it, non-Indians claim it, but one of the non-
Indian claimants of the land is another Federal agency. That seems
to be one example.
A State building a road. Someone adversely possessing Indian land.

Questions of tax and regulation of Indian land we think go to the
Trust responsibility and may involve litigation and may involve the
use and control of natural resources and do not involve another Fed-
eral agency. I think there are a wealth of such questions.
We would be glad to put that in the paper that we develop, if you

would like.
Senator BARTLETT. Yes. I would just make one final comment, I was

agreeing with you on your concern about having too many members
on the Trust Authority. I think that money for a trust member would
be better spent for an active attorney and also to increase that number
it would probably reduce the flexibility and the activities of the Trust
Counsel.
Mr. DELORIA. One final comment to the subcommittee, that is we

feel there is a need for clarification precisely what the Trust role of
the Federal Government is which will not be done by this Trust
Counsel Authority. For example, in the name of trusteeship, we under-
stand a general theory of trusteeship, we understand that the adminis-
tration was considering overthrowing the duly elected tribal govern-
ment of the Oglal a Sioux Tribe. Indian families are broken up by
the children being sent away to boarding schools without a hearing in
the name of a general theory of trusteeship.
The Interior Department frequently involves itself in tribal poli-

tics in the name of the general theory of trusteeship. These questions,
because they do not deal with natural resources, certainly have an
effect on the future development of Indian society and the use
of Indian resources are very important to clarify the limits of the
trusteeships.
It seems unfair to limit the notion of trusteeship in the natural

resources and the standard notion of trusteeship like the kind banks
have over property and, on the other hand, to allow the Interior De-
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partment to claim some broad notion of trusteeship going to some
paternalistic oversight on the development of Indian society.
Senator ABOUREZK. We want to express our gratitude for you com-

ing to Washington from New Mexico and California and Denver to
provide your opinions and views on this legislation. We hope we
can ask you again when we have hearings on various other pieces of
legislation, as well as general oversight hearings which we intend to
have into the Federal-Indian relationship, that we can once again call
upon you for your views because I do not need to tell you they are
highly regarded by the members of this committee. We certainly
thank you.
Mr. DELORIA. Thank you.
Mr. FREDERICKS. Thank you.
Senator ABOUREZK. The witness from the National Congress of

American Indians is running late, so I would like to ask the third
witness on the list, Mr. George Crossland if he is prepared at this
time to present his testimony.
Mr. CROSSLAND. Yes.
Senator ABOUREZK. Mr. Crossland is Executive Director of the In-

dian Legal Information Development Service in Washington, D.C.
Mr. Crossland has been with the Bureau of Indian Affairs, he has
done a great deal of legal work in the area of Indian water rights and
Indian natural resource development, and we would like to express our
thanks to you, Mr. Crossland, for offering your testimony, and I would
like to ask you to proceed at this time, if you would.

STATEMENT OF GEORGE CROSSLAND, EXECUTIVE DIRECTOR,
INDIAN LEGAL INFORMATION DEVELOPMENT SERVICE (ILIDS)
WASHINGTON, D.C.

Mr. CROSSLAND. Thank you, Mr. Chairman. Before I get into my
prepared testimony, I would like to address myself to some questions
that you and Mr. Bartlett raised that I did not deal with in my
testimony.
There was a question with regard to trust relationship that does not

arise out of treaty. I think this can be handled very simply. The
Pyramid Lake Tribe in Nevada, that particular reservation was
created back in 1859 by an Executive order and there was never a
treaty between the United States and that tribe, because they were at
war at that time. However, the superintendent in that area at the time
was very farsighted and did determine to establish a reservation for
the tribe where they traditionally lived.
Down the road, the attitude of the United States and the Govern-

ment toward the Indian tribes changed rather from just a treaty to a
relationship involving other things. Even though it is an Executive
order the Solicitor General last year filed an original complaint in the
Supreme Court asking the Supreme Court to hear the argument that
the States of California and Nevada are injuring the tribe by attempt-
ing to divert water upstream and depriving the tribe of some valuable
and precious water.
So, as a consequence, in regard to this other thing, the trustee rela-

lationship which does not arise out of treaty can arise out of other
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kinds of legal relationships such as water rights and the Northern
Cheyenne Act of Congress legal reservation.
One other question from yesterday with regard to class action. The

fact of the matter is that most cases brought on behalf of a single
tribe would amount to what one might term a class action. For in-
stance, the Winter's decision back in 1908. That was brought by the
United States on behalf of the Fort Belknap Tribe. It proclaimed at
the time the reservation was created, there was reserved to that tribe
water in quantity sufficient to meet its needs. This particular Supreme
Court decision has been used down through the years for every tribe
in the United States west of the Mississippi.
It is a very far-reaching decision and it just about amounts to a

class action. Such as the recent case in Texas. This case is very binding
on the tribe and that is why it is very important to bring the best fac-
tual suit possible.
The pleadings have to be very narrow. Also in regard to this, it

does not turn out the other way with regard to Indians, this class ac-
tion, the Trust Counsel, I can assure you, will not be attempting to
make new law through the Court, what it will be attempting to do is
get the Department of the Interior to abide by the laws Congress has
already put on the books.
This is one of the primary things the Trust Counsel will be doing

and where the tribes have attempted to get the Justice Department to
enforce those laws. They have chosen over the years to ignore them. I
was rather surprised yesterday by Mr. Kyl trying to describe the as-
pect of consent as an important part of this particular bill.
The tribes for years have been 'trying to give their consent to the

Justice Department to take action and trying to give their consent
to abide by the law. This just has not been the case.
One other feature, the question of two tribes in conflict is a very

thorny issue. How should tile 'Trust Counsel approach this, they cer-
tainly should have worked out something prior to this occasion arising.
It has been my experience in dealing with water rights that whenever
you do have tribes in conflict—let me back up.

First off, once you become involved in this particular area and you
gain some sort of an overview of the issues involved and you travel
around the country, you kind of back off and you see recurring matters,
legal as well as factual, you begin to get an idea that will project you
down the road, to the future.
It has been my experience that what one has to do is to attempt to

elect to take that case to further the interest of all of the tribes, be-
cause these cases are overreaching and do reach to other tribes. There-
fore, where you do have a dispute between two tribes and the question
arises as to which one the Trust Counsel would represent, in my view
the Counsel would represent that tribe which presents the facts that
would further the interest of all the tribes.
How the other tribe would be handled would have to be something

up to the Board of Directors. Whether they hire special counsel or let
the tribe bring their own counsel, I do not know. But I would think
some expertise will be developed so that they can sit down and weigh
the merits of both sides and come to some determination as to which
side they will represent because of the far reaching effects this case
would have down the road and how it would fall out on other things.
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Mr. Chairman, thank you for this opportunity to testify before the
subcommittee on S. 1339, which, I understand, was submitted by the
administration. It is my belief that there is no need to rehearse the
necessity for the Indian Trust Counsel Authority; for not only is the
need apparent, it is well documented. All the necessary parties, the
legislative and executive branches and the Indians, are in agreement
that such an agency is long overdue. Therefore, the question remains:
Will the language of S. 1339 accomplish the needed protection and
preservation of the natural resource rights of the American Indian?
Are all the elements included which are essential for the Authority to
accomplish the task it will face? So that there can be no misunder-
standing, I would like to list what I consider to be those essential
elements.
It is my thinking that the Authority must be authorized to prepare,

file, and prosecute a case to final judgment in all courts of the TTnited
States and of the several States as well as before all Federal, State,
and local commissions or agencies in their administrative proceedings.
The Authority must be authorized to act in the name of the United

States whenever it is appropriate, including the authority to file an
original complaint before the U.S. Supreme Court.
The Authority must be authorized to render all legal services to the

Indians which are necessary in fulfilling the Authority's responsibility
to protect and preserve the natural resource rights of the Indians.
The Authority must be authorized to intervene in any suit or ad-

ministrative proceedings where the natural resource rights of the
tribes may be affected.
The Authority must have the cooperation of other Federal depart-

ments, agencies, or instrumentalities. The effectiveness of the Author-
ity will be gutted if other departments, agencies, or instrumentalities
may elect if or when they will cooperate with the Authority.
The United States must waive its sovereign immunity in connection

with litigation initiated by the Authority.
The Authority must be independent of control by any executive

department.
The Authority must be free from the regulations of the Civil Serv-

ice Commission in the appointment or the dismissal of the professional
members of its staff.
It is essential that a majority of the Board be Indians and that the

Chairman be an Indian to whom the Indian Trust Counsel will be
accountable.
The order in which I address my attention does not necessarily

mean that I rank the elements in that order of importance. On the
contrary, all of the elements, to some degree. depend on each other.
I recommend that the Board members be increased from three to

at least five or seven for the reasons stated before. The watershed, the
drainage basin system of the Columbia River and the tribes there have
different problems than the tribes in the desert Southwest. The same
is true for the Missouri River Basin and the upper Colorado River.
These people share—such as the Missouri Basin, you have a number
of tribes along the system there. Their problem right now is not one of
scarcity of water. They have a problem that will arise in the future.
The stream now of the Missouri River is quite adequate to meet the
demands now placed on it. However, unless the tribe begins to plan
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and formulate their plans fairly soon, it is my belief that they will

down the road be hurting in trying to play catchup football.
In the Columbia Northwest there is the problem of continued in-

undation of the tribal lands due to the over abundance of water in the

Northwest. Of course, in the desert Southwest there is also the problem

of scarcity. Therefore, I would recommend increased membership of

the Board in order that all of these problems of a varied and multiple

nature be expressed and understood by interested and hopefully very

concerned members of the Board.
Section 5 of the bill as I now read, I think it should read "to the

extent that the professional staff members of the Trust Counsel Au-

thority should not be protected by civil service regulations." The com-

mittee probably knows these lawyers will be placed into one of the

most highly controversial fields of law in the Western United States

and that is the protection of Indian resources.
This, as I see the Authority, cannot become a haven for old line

bureaucrats in the Justice Department, the Interior Department and

the Indian Claims Commission. These people are going to have to

realize that mediocrity will not be rewarded by promotion, but by

dismissal.
In working with the Office of Water Rights 1 year, I found it very

frustrating to find attitudes, people rather lathargic, they did not seem

to have the fire or gumption necessary to get into these highly con-

troversial areas.
I feel people who are going to become members of this Authority are

going to have to be people who are willing to wade into a fight to

protect those natural resources because they will be confronted by

some very professional people.
The bureaucracy seems to sustain itself in the face of controversy.

So I feel this particular Authority should be made very clear that the

professional staff members that come to work there are going to have

to live by their wits and how they produce.
In section 11, that is another thing. It seems to me in addition to

section 5, yesterday the thought was put forward by Mr. Kyl that they

hire 15 lawyers and the budget would be around $3 million. If you

noticed yesterday, whenever Assistant Secretary Kyl and Johnson

rose to leave, I counted 20 Federal people arising at the same time.

This seems to be rather incongruous and I was rather shocked by it.

In section 11, there is the terminology there that other departments

and agencies and instrumentalities of the Government are authorized
to cooperate and comply with the Authority. My experience in the

Office of Water Rights became very frustrating due to the fact that
I could not get officials in other agencies to cooperate with me based
on my time schedule. There were times when I did not have the
luxury of waiting around until they got around to complying with
one of my requests.
At that time I threw over any kind of form and decided to move

in under extraordinary channels and I used to go to the assistant
secretary's office who had jurisdiction over the agency. After a while
I dealt with the deputy, but I refused to deal with the division head
or. the people. They just did not move fast enough for me and as I
said, we had a small staff and did not have the time.
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So, I would urge strongly that the language be changed to read
"shall cooperate and shall comply to the extent provided by law.),
In addition, I would urge the committee to draft a new section

which was brought to the attention of the committee by Mr. Wilkin-
son last year and that is the predecision notice on the part of depart-
ments and agencies who would notify the Authority prior to a deci-
sion or the intent to make a decision which might affect Indian re-
sources. To give one example, at this time, the tribe in Montana is
undergoing one of the most critical periods of its whole history.
Leases have been given on that land and approved by the BIA which
is not in the best interest of the tribe. The reason being, is that super-
intendent failed to comply with certain protection in order to provide
protection to the environment necessary to reclaim that land.
Had the leases been forwarded into the Interior Solicitor's Office

to be reviewed, it is my feeling that this would never have arisen.
I think this should be compelling, the interest is compelling here to

provide that people will notify the Authority prior to any decisions
that will affect Indian resources.
As to sections 8 and 9, in talking with other lawyers around the

country, since this bill has been out for a long time, it is my estimation
and that of others that this is an example of some of the slope ques-
tions draftmanship we have ever encountered. It seems that one quip
is that whoever the Justice Department was who was assigned to water
down Bill Reader's original draft just blew his mind and all he did
was throw in a few legal incantations and he was hopeful this would
take care of everything.
I would offer a change in section 8. If we are talking about legal

services, it seems to me that it could be reduced in ambiguity. It is not
clear at all. I would just like to read what I have inserted as suggested
language:
The Authority upon request by an Indian, Tribe, band or other identifiablegroup of Indians shall render all legal services to the Indians including, but not

limited to those legal services now rendered by the Department of Justice and
the Interior to the Indians with regard to natural resource rights.

Because whenever you are speaking of legal service you are speaking
about permitting the Authority to give legal advice to a tribe about
how it should proceed in a particular manner short of going to court
or even to the point of having to develop the water or land inventory
study in order to provide the basis of evidence in a particular suit.
Rather than the mumbo-jumbo that goes in section 8 now, I do not

know where it leads to. If you are talking about legal services, why
not limit it to legal services.
Senator ABOUREZIK. If I can interrupt you for a minute, Mr. Cross-

land, in looking over section 8, I would tend to agree with you about
the draftsmanship of this particular section. Reading the whole thing
in context, you cannot make head or tails of it,. frankly.
I would say your point is well-taken.
Mr. CROSSLAND. It seems to me the language here "shall render,"

one of the things—I use the words shall render all legal services in-
cluding but not limited to. It is that the Department of Justice never
has worked for the Indians. They work only at the behest of the Sec-
retary of the Interior with regard to Indians. A tribe cannot write



117

to the Department of Justice and get any kind of response. What they
will do is refer them to the Commissioner and you go through the
channels and all of this. Also, as far as the Solicitor's Office, in the
Interior

' 
they never have worked for the Indians. Their job is to ad-

vise the Department and the Secretary and the Commissioner.
This was highly underscored in a meeting between the Northeastern

Cheyenne and Congressman Melcher from Montana, and an Associate
Solicitor Bill Moss.
, Mr. Moss has informed Mr. Melcher he did not represent the Indi-
ans, his client was the Department and the Secretary and he felt con-
strained to issue an opinion to the Secretary. Al Peters repeatedly
stated that the Winter's doctrine limits the tribes' rights of water to
irrigation which is totally unrealistic. You certainly would not want
the tribe to limit its lands to agriculture when there are other
possibilities.
There are other issues here in this language "shall render," as op-

posed to the draft in section 8 now. The question is would this manda-
tory language paralyze the Trust Counsel Authority. My answer to
that is twofold.
No. 1. I think the Trust Counsel Authority should, as soon as possi-

ble, come to know the magnitude of the problems they are going to
be facing. There is no reason to arbitrarily limit that particular
boundary of those problems and those issues before they even get
started. So paralyzed, I do not think so. Because my experience is with
that, in working with water rights, one of the things that becomes
apparent after a while was the repitition of issues, generally with
different tribes with different facts only to the extent that the names
of the creeks and rivers were different and the names of the people.
But the fact pattern seemed to repeat itself and it seems to me after

a small period of time people should become very understanding of
the issues involved in certain areas and it would not be that long a
period of time in order to respond to a particular request of a tribe.
I do not find that all that difficult.
In regard to section 9, I do have a question there and I think I

just prefer to read from this. It is only about two or three pages long.
That Authority must be clear and simple, not forced or strained

like the verses of a second-rate poet. I recommend that the Indian
Trust Counsel Authority be authorized to advocate for the Indian
people in the following manner:
The Authority, upon request by, or with the consent of, an Indian, Indian

tribe, band or other identifiable group of Indians, acting in the name of the
United States as trustee, may prepare, initiate, and prosecute in courts of the
United States, suits against the United States, its officers, and its employees;
and in all courts of the United States, or of the States, suits against any agencies,
or against all persons and corporations, public or private all actions in law and
equity; and in all Federal, State or local administrative commissions or agencies
proceedings against parties over whom said administrative commissons or agen-
cies have jurisdiction, necessary for the protection, preservation, utilization,
conservation, adjudication, or administration of the natural resources or inter-
ests held or claimed by the Indians, including but not limited to, rights to land,
water rights, minerals, timber, and fishing and hunting rings. The United States
waives its sovereign immunity from suit or proceedings commenced or under-
taken by the Authority under this Section.

Because I believe that the above language speaks for itself, I will
limit my remarks to section 9.
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First, does the language, "acting in the name of the United States
as trustee," give the same authority to the Indian Trust Counsel that
the Attorney General, or the Solicitor General, has under section
518 (a) of title 28 to file an original complaint before the U.S. Supreme
Court?
Second, it is my belief that the Indian Trust Counsel must have

the discretion of deciding if and when he will go to court. Asa purely
administrative matter, if nothing else, he must have the discretion.
Also, he must have the authority to design and to follow that strategy
which he believes will win his case. Hopefully, this discretion will be
reviewed and analyzed by an interested Board of Directors, who may
dismiss him if he abuses or wastes that discretion.
Last, but certainly not least, there remains that part of section 8

which would relieve the Department of Justice of its trust responsi-
bilities to the Indians in regard to their natural resource rights. I do
not know how this is going to be taken by my people, but yesterday
Mr. Johnson was very proud of the fact that they are handling 225
cases which would come under the jurisdiction of the Authority and
there has been some discussion about dumping that off on 15 lawyers.
I say this somewhat facetiously, but also somewhat seriously.
I think out of the 225 cases, probably three or four lawyers can

handle them because I would say around 200 of them are going to be
intertribal in regard to disposition of lands and I would say that the
other cases probably are not going to hurt off-reservation interests.
In other words, to try to redefine a certain rule of law. Only one

or two, such as the Pyramid Lakes, the original complaint filed before
the Supreme Court, only one or two are going to be difficult cases.
Another thing, if you relieve the Justice Department of its trust

responsibilities in this regard, it seems to me you are just going to be
making honest men of them because they relieved themselves of this
responsibility for years and years.
Whether it is in or out, I do not think it is going to make that much

difference for this reason: The cases that the Justice Department has
taken which people point to and say this is a really good case and
look what they did for us here, and Mr. Reader handled a number
of those cases, and I think the Justice Department is glad that they
had Mr. Vetter around because occasionally the facts that were pre-
sented to them in a particular case they could not turn down. The
facts were so overwhelming that they could not squirm out.
However, whenever they have cases that have question, it has always

been resolved, not in favor of the tribe, they have been able to squirm
out of it. I think if we carefully read the cases, and facts like the Pyra-
mid Lake suit was one that they could not turn down unless they came
away from the Supreme Court with more than egg on their face.

Also, those cases they have taken would be ones that would not
adversely affect reservation interests. I think, as a practical matter,
most of the suits the Trust Counsel files will be against the Secretary
of the Interior. So they are going to be on the opposite side of the
case anyway. You are not really giving up anything here. So when
you start looking at the facts of the case, that they had to take them,
the fact that they have to abide by existing law, I do not see where we
are giving up that much.
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As a matter of fact, it might even be to our advantage to get rid
of the Justice Department comments on resource rights laws.
That concludes my statement.
Senator ABOUREZK. I thank you very much for some excellent testi-

mony. You covered in your testimony just about all of the questions
that I had prepared, except for a couple.
Do you think the size of the Board is adequate? You said five or

seven, as I recall, so we covered that.
What do you think is an adequate professional staff level for the

Trust Counsel Authority, assuming that the Justice Department does
pull out and then again assuming that it does not pull out of this area?
Mr. CROSSLAND. I would offer my comments right now. Immediately

ithere s going to be a lot of waiting around and trying to get every-
thing squared away before you can understand it. You are probably
going to break down administratively with water rights here, mineral
interests here, timber, a number of things like that.
You are going to try to break them down. Some tribes come under

certain statutes such as in the mining area, the Crow, the Black Feet,
and Osage, I think, are exempt from certain statutory provisions. So
what you are going to do is be sorting this out. It is going to take a
few people, as a matter of fact. So I think at the inception that if
Justice is relieved, although I do not think that is that big a deal, if
not 30, if they are, 50. Just to start off with as an experimental run-
through and see where you are going to end up-at the end of the year.
Senator ABOUREZK. But in your mind there is no question that 15 is

not even a good experiment, is that about right?
Mr. CROSSLAND. No; it could not be. There is just no way. One of

the things that would be very important, though, at the beginning,
as I see it. is trying to set up the administrative aspects of it, who gets
what and who has experience in what area, if any at all. And trying
to keep from running over each others toes if you have too many in
there. Maybe 30 is too high, maybe 50 is too high. Maybe 35 is a more
realistic thing in order to have the shakedown crews and you gain a
cadre of people who become very knowledgeable about this because
they are intensely involved.
But in the shakedown crews there might be the potential of every-

body running over each others feet.
Senator ABOUREZK. What about the feasibility of keeping the Au-

thority lawyers in Washington or keeping them out in the field?
Mr. CROSSLAND. I think you need them in both places. They almost

ran us ragged, as a matter of physical concern, the few staff mem-
bers we had at the Water Rights Office. I would have much have pre-
ferred to have been in Denver at that time so I would have access to
tribes on a short notice. But I think there should be at least two if not
three field offices.

Senator ABOUREZK. That is all the questions I have.
Senator Bartlett.
Senator BARTLETT. Mr. Crossland, I would be interested in your

reasons for, turning to the testimony, for having the Trust Counsel

created in such a way that it would not rely at all on justice?
Mr. CROSSLAND. Well, Justice has never been there to be relied on in

the first place and I do not think it would be anything new and

shocking.
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Senator BARTLETT. You do not think anything would be lost?
Mr. CROSSLAND. No. There is nothing there in the first place. Like

I say, anytime Justice has taken a case of any significance, it was be-
cause the facts did not permit them to do otherwise. The facts were
so blatant and obvious that they could not turn it down.
In the other areas, like down in the Gila River in Arizona, you have

a situation that is kind of sticky. You have Kennicott and Anaconda
Copper upstream taking water out of the river. Downstream you have
this tribe who has an entitlement of 280,000-acre feet of water an-
nually. They never have seen that water because these people upstream
have been diverting it for their use in developing this copper. That is
fine. Why didn't they come down and negotiate with the tribe in order
to purchase the water for a limited period of time to put it to a more
higher beneficial use and release it later. This is mainly economics.
However, it becomes complicated because apparently the Bureau of

Indian Affairs Area Director down in Phoenix has not seen fit to
enforce through the ,Justice Department the tribe's rights in order to
make the copper companies come down. So, like I say, there are shady
instances here where it can go either way. Like I say, in those cases
where it is close, they have never been there, not even to hold your
hand. Only when the facts do not permit them to do otherwise.
Senator BARTLETT. Did you see any problems with the dual responsi-

bility at the top between the Trust Authority created using some of
the Justice lawyers in areas of no conflict?
Mr. CROSSLAND. One of the thorny issues there is who is going to

determine that there is no conflict. Like I say, there are cases where
the nuances there is such that it is difficult to determine whether there
is or not.
However, I would think where there is a situation where there is no

conflict, where they would not have to defend the Secretary or the
Commissioner or what have you, I think it should be just turned over
to the Justice Department. I think the lawyers themselves are very
competent and very honest. But it is the decisionmaking levels where
you have your problems.
Senator BARTLETT. So you think the Justice Department could per-

form the service?
Mr. CROSSLAND. Definitely so.
Senator BARTLETT. How much of the total volume of legal activi-

ties do you consider would exist with the Justice Department?
Mr. CROSSLAND. The way I characterize it, possibly 20 to 25 people.

Hopefully more, but that is just being rather cynical, to be very
honest with you.
Senator BARTLETT. Those are all the questions I have, Mr. Cross-

land, thank you very much, we appreciate your appearance before the
committee.
Mr. CROSSLAND. Thank you.
[The prepared statement of Mr. Crossland follows:]

MI6
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STATEMENT OF GEORGE M. CROSSLAND (OSAGE) ON S. 1339

THE INDIAN TRUST COUNSEL AUTHORITY

Mister Chairman, thank you for this opportunity to testify before

the subcommittee on S. 1339 which, I understand, was submitted by the

Administration.

It is my belief that there is no need to rehearse the necessity

for the Indian Trust Counsel Authority; for not only is the need

apparent, it is well documented. All the necessary parties--the

legislative and executive branches and the Indians--are in agreement

that such an agency is long overdue. Therefore, the question remains:

Will the language of S. 1339 accomplish the needed protection and

preservation of the natural resource rights of the American Indian?

Are all the elements included which are essential for the Authority to

accomplish the task it will face? So that there can be no misunderstanding,

I would like to list what I consider to be those essential elements.

It is my thinking that the Authority must be authorized to prepare,

file and prosecute a case to final judgement in all courts of the United

States and of the several states as well as before all Federal, State and

local commissions or agencies in their administrative proceedings.

The Authority must be authorized to act in the name of the United

States whenever it is appropriate, including the authority to file an ori-

ginal complaint before the United States Supreme Court.

The Authority must be authorized to render all legal services to the

Indians which are necessary in fulfilling the Authority's responsibility to

protect and preserve the natural resource rights of the Indians.

The Authority must be authorized to intervene in any suit or adminis

96-143 0 - 73 - 9
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trative proceeding where the natural resource rights of the tribes may

be affected.

The Authority must have the cooperation of other Federal departments,

agencies or instumental i ties . The effectiveness of the Authority will be

gutted if other departments, agencies or instumental i ti es may elect if or

when they will cooperate with the Authority.

The United States must waive its sovereign immunity in connection

with litigation initiated by the Authority.

The Authority must be independent of control by any executive depart-

ment.

The Authority must be free from the regulations of the Civil Service

Commission in the appointment or the dismissal of the professional members

of its staff.

It is essential that a majority of the Board be Indians and that the

Chairman be an Indian to whom the Indian Trust Counsel will be accountable.

The order in which I address my attention does not necessarily mean

that I rank the elements in that order of importance. On the contrary, all

of the elements, to some degree, depend on each other.

It has been suggested by other witnesses at prior hearings on the

ITCA that the Board of Directors be composed of more than three members.

It has been alleged that such a small Board would be highly susceptible

to political pressure from all sides. Be that as it may, it comes to my

mind that the integrity and intellectual capacity of the members of the

Board will determine whether or not they will be susceptible to political

pressure, not the number of members on the Board. I would suggest another

reason for expanding the membership of the Board to at least seven members.

While a staff member of the Office of Indian Water Rights in the

Bureau of Indian Affairs, an Office which is mistakenly thought of as sort

.1r
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of a "mini" Trust Counsel Authority, I travelled extensively to the

reservations throughtout the western United States. Quite soon it became

apparent to me that the problems which confrontthe tribes are different

in kind, usually according to the physical characteristics of the area.

For instance, due to the rate of population growth within the drainage

systems of the Salt-Gila and the Lower Colorado Rivers, as well as the low

average rainfall annually, the southwestern tribes are confronted with a

different kind of problem than that which will confront the tribes

situated within the drainage system of the Missouri River with its huge

water storage projects. Daily there are encroachments un the water rights

of the Arizona tribes due to the heavy demand placed on the scarce resource.

The tribes within the Missouri River Basin must firm their plans for the

amounts of water they will use in the future, for the day is not too far

off when they too may find themselves caught in the same vise, the same

squeeze, that the desert tribes now find themselves.

There exist innumerable examples of the different kinds of problems

that face the tribes in the drainage systems of the Rio Grande, Upper

Colorado, and Colunbia River Basins. However, I feel that the suggestion

of the issues serves to reveal the necessity of having Indian representation

from the different regions decsribed above. In addition, I recommend that

a majority, if not all ,,of the members of the Board be Indian. Most cer-

tainly the Chairman must be Indian.

Based on my experiences while in the Office of Indian Water Rights,

I urge in the strongest terms possible that the professional staff members

of the Authority be appointed without the tenure provisions of the regula-

tions of the Civil Service laws. While certainly the staff attorneys of

the Authority should not be subjected to petty harrassment by the members

of the Board or by the Trust Counsel, it is my firm belief that the
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Authority will be ineffectual if staff attorneys are ever permitted to

hide behind Civil Service regulations. The staffing of the Authority

will be most important to its success. I would hate to see it staffed by

the old line bureaucrats from the Departnents of Justice or Interior or

the Indian Claims Commission. Just as insufficient funding will gut the

Authority's effectiveness, so will staffing it with people who are just

serving out their time until they retire. If a lawyer wishes to join the

professional staff of the Authority, then he or she must be forewarned

that mediocrity will not be rewared with promotions or pensions but with

dismissal.

I urge the Committee to consider the fact that the Authority's

attorneys will become engaged in one of the most volatile, controversial

fieldsof law in the western United States -- the protection of tribal re-

sources. Off-reservation interests, powerful and influential, will not

like it at all: they are too accustomed to taking from the Indians on their

own terms. In addition, old line bureaucrats will not like having lawyers

"looking over their shoulder,' especially lawyers tthose job it is to make

certain that tribal resources are not mismanaged by the trustee. I would

go even further and urge this Committee to consider making the BIA an

independent agency, stripping BIA policy makers of Civil Service protection.

Once again, based on my experience as a water rights specialist in

the Office of Indian Water Rights, I must object to the language in Section

11 which only authorizes other Federal departments, agencies or instrumen-

talities to cooperate with the Authority. Throughout the one year that I

was at the Water Rights Office, I was almost constantly expending my time

urging, cajoling, pleading and even demanding that a person in another

agency send me the materials which I had previously requested. Even armed
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with a directive from the Secretary of the Interior ordering all agencies

within the Department to cooperate fully with the Water Rights Office, I

eventually found that the best course of action, or strategy, was simply

to go to the Assistant Secretary's office who had jurisdiction over the

agency I had requested materials from. The tension was finally relieved

to the extent that I had to deal only with Assistant or Deputy Commissioners,

but I refused to observe normal channels.

Perhaps one might ask why I was forced to resort to such tactics.

I submit for your consideration the fact that, except in rare cases, my

job was to undo what had been done before. In other words, no one within

the Departments of Justice or Interior was about to help me develop facts

which would reveal the mismanagement of the trust resources of the Indian.

It would be naive, and perhaps even tragic for the Indian, for the Congress

to believe that the Departments would cooperate with the Authority more

than they would with me or Mr. Veeder. If anything, they will close ranks

in order to conceal the past due to the farreaching powers that this bill

would grant to the Authority.

I urge you to make the language mandatory: "shall cooperate."

At this very time, the Northern Cheyenne Tribe of Montana is going

through one of the most critical periods in its history. In 1970, the BIA

Superintendent at the Northern Cheyenne Indian Agency approved certain coal

leases between the tribe and Peabody Coal Company. The tribe had entered

the lease arrangement with the belief that their Superintendent had pro-

vided the tribe with all the protection necessary to reclaim the land after

it had been mined. To their sadness and frustration, they now realize that

the Superintendent did not fulfill his trust responsibilies to the tribe

and also probably failed to comply with a Secretarial regulation which
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required him to make certain studies in order to determine what require-

ments would be necessary for the Peabody Coal Company to meet in order to

insure restoration of the land. The tribe has requested that the Secretary

set the leases aside due to the failure of the Superintendent to comply with

the mentioned regulation. It is expected that the Secretary will give his

decision on this matter prior to June 2.

However, if prior notification of the Superintendent's decision to

approve the leases had been given to an agency such as the Authority, or

even at least to the Interior Solicitor's Office in Washington, this in-

tolerable predicament in which the tribe now finds itself-facing the probable

destruction of its landbase-would have been avoided. I strongly urge that

the Committee add to S. 1339 language which would require all departments,

agencies or instumental iti es of the federal government to give notice to the

Authority of their intent to make a decision which would affect the natural

resource rights of the Indian.

In discussing Sections 8 and 9 of S. 1339 with other Indian lawyers,

it is agreed that rarely have we seen such sloppy draftsmanship. One quip

was that the Justice Department lawyer who was assigned the task of watering

down the language of Bill Veeder's draft became so bogged down with the

intricacies of Bill's draft that he threw in a little bit of this and a

little bit of that in hope that the legal incantations would make everything

all right. As these two sections now stand, they are unnecessarily ambiguous

and should be rewritten simply and to the point.

It is my opinion that Section 3 should be limited to that language

which will authorize the Authority to render those legal services to the

Indian which are appropriate to the function of the Authoirty. My suggested

language would be:
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The Authority, upon request by an Indian, Indian tribe,
band or other identifiable group of Indians, shall render
all legal services to the Indians, including, but not
limited to, those legal services now rendered by the
Departments of Justice and the Interior to the Indians
in regard to their natural resource rights.

This language is broad enough to authorize the Authority to give legal

advice to Indians and even to prepare a land or water inventory if needed.

If this language doesn't seem substantial enough to the Committee, I direct

your attnetion to the fact that the Justice Department acts only upon the

request of the Secretary of the Interior in regard to Indian problems.

Justice does not move at the behest of an Indian, a tribe, a band or others.

So nothing is being given up.

In addition, the Associate Solicitor for Indian Affairs in the

Interior Department has never worked for Indians. His legal services have

been rendered to the Secretary or the Connissioner. They in turn have

dealt with the Indians.

To explain my point, recently Associate Solicitor for Indian Affairs,

Mr. Ifilliam Moses, stated point blank to Congressman John Mel cher of

Montana that Indian are not his clients. Mr. Moses informed the Congress-

man that the Secretary and the Department were his clients. I might add

that Mr. Melcher took strong exception to Mr. Moses' disregard for the

trust responsibility which the Congress has delegated to the Interior depart-

rent and of which he is an official.

I want to note that the language I recommend is mandatory: "shall

render." Some will say that such language will paralyze the Authority

due to the innumerable requests that will be made of it by the Indians. I.

have three answers to that objection.

First, the magnitude of the resource rights problems of the Indians

should be personally know by the Board, the Trust Counsel his deputy and
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the staff attorneys. Only personal communication with the Indians, free

and open, will describe the boundaries of those problems. To use the present

langusge of Section 8 —"The Authority is authorized to render legal ser-

vices" -- is, in my mind, a device which will unnecessarily limit the

Authority's knowledge and understanding of the issues.

Secondly, if the Counsel is overwhelmed with requests for assistance,

the answer is an increased budget and a larger staff, not to permit the

Authority to be selective about which Indians it assists.

Thirdly, it was my experience while in the Water Rights Office that

fact situations tend to be repeated by the requests submitted by the tribes.

I found that I was able to answer correspondence within a relatively short

period of time, once I became familiar with the issues, the regulations

governing the BIA, and the applicable statutes. In addition, the increasing

and accelerated demands being placed on Indian resources throughout the

western United States in order to meet market demands of good and services

do not permit a leisurely approach to what the Authority must accomplish.

Mr. Chairman, before I turn my attention to Section of S. 1339,

which all are agreed on is the heart of the matter, I would say that we

must be honest and admit that we, the Indians, do not have the resources

to fight the western states and the powerful private interests who would

encroach upon the natural resource rights of my people. How does the small

tribe of the Gila River Pima-Mari copa Community of Indians in Arizona stave

off the daily usurpation of their water rights by Kennecott and Anaconda

Copper with the apparent blessing of the BIA's Phoenix Area Director? In

South Dakota, what resources will the Rosebud Sioux Tribe use in order to

cope almost weekly with the State Engineer in Pierre who callously refuses

to recognize that he has no authority to approve a water-use project within

the original boundaries of an Indian reservation? How may the anguished
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voices of the Pueblos of San Felipe and Santo Domingo be heard in court

to protect their water rights when the Justice Department, and the State

of New Mexico and the City of Albuquerque oppose their efforts to inter-

vene in a suit which will directly affect their supply of water. In the

effort of the Northern Cheyenne Tribe to protect their land, to whom will

the Secretary listen, the Tribe or Peabody Coal? It is unrealistic to

think that Congress will turn its attention to these matters on a daily

basis. Therefore, it is absolutely essential that we have the means by

which to halt the daily encroachment on our rights by off-reservation

interests. We must have the vehicle by which to enter our complaints

before the judicial branch of cnis nation's government. That authority

must be clear and simple, not forced or strained like the verses of a

second-rate poet. I recommend that the plain Trust Counsel Authority

be authorized to advocate for the Indian people in the following manner:

The Authority, upon request by, or with the consent
of, an Indian, Indian tribe, band or other identifiable

group of Indians, acting in the name of the United

States as trustee, may prepare, initiate, and prosecute

to final judgement, including appeals, or intervene in,

in courts of the United States, suits against the United

States, its officers, and its employees; and in all courts

of the United States, or of the States, suits against any

of the States, their subdivisions, departments, and

agencies, or against all persons and corporations, public

or private, all actions in law and equity; and in all Federal

State or local administrative commissions or agencies, pro-

ceedings against parties over whom said administrative com-

missions or agencies have jurisdiction, necessary for the

protection, preservation, utilization, conservation, adjudi-

cation, or administration of the natural resources or in-

terests held or claimed by the Indians, including but not

limited to, rights to land, water rights, minerals, timber,

and fishing and hunting rights. The United States waives

its sovereign immunity from suit or proceedings commenced

or undertaken by the Authority under this Section.

Because I believe that the above language speaks for itself, I will limit

my remarks to Section 9.
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First does the language --"acting in the name of the United

States as trustee"-- give the same authority to the Indian Trust Counsel

that the Attorney General , or the Sol ici tor General , has under Section

518(a) of Title 28 to file an original complaint before the United States

Supreme Court?

Second, it is my belief that the Indian Trust Counsel must have

the discretion of deciding if and when he will go to court. As a purely

administrative matter if nothing else, he must have the discretion. Also,

he must have the authority to design and to follow that strategy which

he believes will win his case. Hopefully, this discretion will be reviewed

and analyzed by an interested Board of Directors who may dismiss him if

he abuses or wastes that discretion.

!F,st, but certainly not least; there remains that part of Section 3

which would rel ieve, the Department of Justice of its trust responsibilities

to the Indians in regard to their natural resource rights. This part of

the bill has Provided the source of a great deal of discussion, some would

say controversy. What I am about to say will undoubtedly be disapproved

of by my people. However, I believe that I speak the truth.

To me, this part of this bill is very mild. For the Congress to

relieve the Justice Department of its trust responsibilities in regard

to the natural resource rights of Indians is merely to make honest men of

them. They have always, on their own, relieved themselves of this respon-

sibility, even though they didn't have Congressional authority.

Some will say that I am ignoring numerous cases where Justice advo-

cated in behalf of the tribes; that we should keep the Department and its

resources available. My answer is that, in reading carefully those cases

where the Justice Department did advocate for the Indian, one finds that
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it did so simply because the facts of the case would not allow the

Department to do otherwise. In other words, the Department would have

ended up in the Supreme Court with more than egg on its face. My

personal feeling is simply -- if we must have war, then let it begin now.

However, the matter is now for the decision of the Congress.



132

S. 1339

(Sec. 1: same)

Sec. 2. The Indian Trust Counsel Authority, hereinafter referred

to as the Authority, is established as an independent agency in the

executive branch and shall be free from control by any executive

department in the exercise of its functions.

Sec. 3. The Authority, upon request by an Indian, Indian tribe,

band, or other identifiable group of Indians, shall render all legal

services to the Indians, including, but not limited to, those legal

services now rendered by the Departments of Justice and the Interior

to the Indians in regard to their natural resource rights.

Sec. 4. The Authority, upon request by, or with the consent of,

an Indian, Indian tribe, band, or other identifiable group of Indians,

acting in the name of the United States as trustee, may prepare, initiate,

and prosecute to final judgement, including appeals, or intervene in,

in all courts of the United States, suits against the United States,

its officers, and its employees; and in all courts of the United

States, or of the States, suits against any of the States, their

subdivisions, departments, and agencies, or against all persons and

corporations, public or private, all actions in law and equity; and in

all Federal, State, or local administrative commissions or agencies,

proceedings against parties over whom said administrative commissions

or agencies have jurisdiction, necessary for the protection, preservation,

utilization, conservation, adjudication, or administration of the

natural resources or interests held or claimed by the Indians, including,

but not limited to, rights to land, water rights, minerals, timber, and



133

fishing and hunting rights. The United States waives its sovereign

immunity from suit or proceeding commenced or undertaken by the

Authority under this section.

Sec. 5. The powers of the Authority granted by this Act shall

extend to sections 1346 (a) (2), 1362, 1491, and 1505 of title 28,

United States Code: PROVIDED, That such powers shall not extend to

the filing or prosecution of or intervention in any action, claim, or

other proceeding against the United States relating to any matter as

to which a claim has been filed or could have been filed under the

Indian Claims Commission Act of 1946, as amended, or any other special

statute authorizing a claims suit to be brought by Indians against

the United States: PROVIDED, HOWEVER, That the Authority may assist

any Indian tribe requesting such assistance in its claim pending

before the Indian Claims Connission.

Sec. 6. The Authority is authorized to request from any

department, agency, or independent instrumentality of the Government

any information, documents, personnel, services, or materials it

deems necessary to carry out its functions under this Act; and each

such department, agency, or instrumentality shall cooperate with the

Authority and shall comply with a request to the extent permitted

by law, on a reimbursable or nonreimbursable basis.

Sec. 7. Ninety days prior to a decision which may affect the

natural resource rights of the Indians, all departments, agencies, or

independent instrumentalities of the Government shall give notice to

the/Authority of their intent to make such a decision. Such notice

shall include, but not be limited to, the nature of the decision, the

facts upon which the decision will be made, and the Indians who may

be affected.
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Sec. 8. (a) The Authority shall be governed by a Board of

Directors composed of seven members to be -appointed by the Pr
esident

by and with the advice and consent of the Senate.

(b) A majority of the members of the Board of Directors shall

be Indians.

(c) The terms of office of members of the Board of Directors

shall be four years, except that, of the first seven members
 appointed,

three shall be appointed for a two-year term, two shall be
 appointed

for a three-year term, and two shall be appointed for a four-year term
.

[Add the remainder of Sec. 2 (d).]

(d) The President shall designate one of the Directors to serve

as Chairman at his pleasure. The Chairman shall be Indian.

(e) [Insert Sec. 2 (f).]

Sec. 9. [Insert Sec. 3.]

Sec. 10. [Insert Sec. 4.]

Sec. 11. [Insert Sec. 5. Change 5 (d), p. 4, line 11, to

read "section 3 or 4."]

Sec. 12. [Insert Sec. 6.]

Sec. 13. [Insert Sec. 11, deleting 11 (2), and changing 11 (3) to

13 (2) and 11 (4) to 13 (3).]

Sec. 14. [Insert Sec. 12.]
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Senator BARTLETT. Mr. Trimble, I understand you have a very brief
statement and we would like to hear it.
Mr. Trimble is the executive director, National Congress of Indians,

Washington, D.C.

STATEMENT OF CHARLES TRIMBLE, EXECUTIVE DIRECTOR, NA-
TIONAL CONGRESS OF AMERICAN INDIANS, WASHINGTON, D.C.

Mr. TRIMBLE. I am Charles Trimble, executive director of the Na-
tional Congress of American Indans. On behalf of NCAI, I express

• appreciation for this opportunity to appear before the subcommittee
to present our position regarding this important legislation to create
an Indian Trust Counsel Authority.
The National Congress of American Indians has supported, in full•

convention, the concept of the Indian Trust Counsel Authority in 1971
at Reno, Nev., and again in its annual convention in Sarasota, Fla., in
October 1972.
Mr. Chairman, I submit copies of those resolutions for inclusion in

the official record of this hearing.
Senator ABOUREZK. They will be included in the record.
Mr. TRIMBLE. The creation of an independent Government agency

charged with the responsibility of, and given the full authority and
resources to fully protect and preserve the natural resources rights of
the American Indian, including the Native peoples of Alaska, is long
overdue.
There is no question of the U.S. Government's trust responsibility

to Indian tribes. This trust responsibility is an obligation freely as-
sumed by the U.S. Government and was in almost every case a quid pro
quo transaction. It has been reaffirmed and interpreted by the courts,
the Congress, and the executive branch of the Government. It has
been defined and interpreted by cases, congressional enactment, and
Executive regulation.
The question here is, has the Federal Government, through the In-

terior and Justice Departments charged with that Trust protection of
Indian lands and rights, fully lived up to that Trust responsibility?
The answer Mr. Chairman, unequivocally, "No."
In testimony on S. 2035, a proposed bill for the creation of the same

Trust Counsel Authority introduced in the 92d Congress. NCAI, the
National Tribal Chairmen's Association, and numerous tribal attor-
neys all cited case after case in which the U.S. Government failed in
its responsibility to Indian tribes and people.
Cases were cited in which the Justice Department, under extreme

pressure from high officials in Western States, actually watered down,
if I may use a pun, forceful petitions filed on behalf of Indian inter-
ests in water rights cases.
A case was cited in which files containing proof positive of erro-

neous surveys of lands belonging to an Indian tribe was allegedly mis-
placed or destroyed by the Interior Department resulting in the loss
of some 12,000 acres of land forever by that tribe.
This failure on the part of the Government to meet its trust respon-

sibilities results not only in the loss of land and water and natural
resources rights of Indian people, Mr. Chairman, it also prevents the
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tribes from using their full financial resources to develop their reserva-
tions and improve the sad lot of Indian people on the reservations.
Mr. Richard Wilson, the chairman of the Oglala Sioux Tribe in.

South Dakota expresses the problem in a statement of the press dur-
ing the confrontation at Wounded Knee, and I quote from his
statement:
As in any democratic government process, the tribal government is slow. But

one must realize that tribal governments have carried the additional burden of
a reluctant and paternalistic bureaucracy, years of hostile Congresses, and con-
stant threats of seizure of our lands and water rights by greedy white citizens
and industries.

Aiii.t..41,01 P'nvernm en ts have faced constant threats of encroachment by
States and counties to tax our unproductive and underdeveloped lands, and
threa is of iosing our lanas by default when we are unable to pay those taxes.

Tribal governments have had to fight, year in and year out, for hunting and
fishing rights, and we have spent millions of dollars fighting for our treaty
rights in the U.S. Courts. We might have spent that money for badly needed
development of our lands and human resources.

Tribal governments Mr. Chairman, are here to stay and they need
the support of legislation to help them protect their vital interests
of land and water rights so that they can devote their full resources
and time to improve their governments, their lands, their resources,
and the lot of their people. Such help could come from the Trust
Counsel Authority proposed in S. 1339.
Mr. Chairman, the National Congress of American Indians joins

the National Tribal Chairmen's Association and other Indian organi-
zations in supporting the passage of this vital legislation. We offer our
resources and staff to work with you in revising the bill to include the
concerns of the tribes and organizations that have testified here.
We submit for consideration by the subcommittee and the staff our

recommendations for amendments to the bill.
Mr. Chairman, that concludes the testimony of the National Con-

gress of American Indians. Thank you.
Senator ABOUREZB. Thank you.
Senator BARTLETT. Could I ask Mr. Trimble one question, please?
What are the areas of coverage by the amendments that you have

submitted? You mentioned that you submitted considerations by the
subcommittee and staff amendments to the bill.
Mr. TRIMBLE. Consideration of the extension of the makeup of the

Board from three members to six or seven members. That would be
acceptable to other organizations and parties.
Senator BARTLETT. The chairman informed me that he has not

seen the amendments, have they been passed in a'. all?
Mr. TRIMBLE. No, sir; I am submitting them here. These were en-

tered in last year's testimony, also.
Senator ABOUREZIC. We will insert those in the record and we will

ask the staff to provide a photocopy for the ranking member of the
subcommittee and myself.
Senator BARTLETr. Thank you very much.
Senator ABOUREZK. Thank you very much, Mr. Trimble.
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Mr. TREMBLE. Thank you.
[The prepared statement and additional material submitted by

Mr. Trimble follows:]

PREPARED STATEMENT OF CHARLES TRIMBLE, EXECUTIVE DIRECTOR NATIONAL CON-
GRESS OF AMERICAN INDIANS, WASHINGTON, D.C.

Mr. Chairman: My name is Charles Trimble, executive director of the Na-
tional Congress of American Indians. On behalf of NCAI, I express appreciation
for this opportunity to appear before the subcommittee to present our position
regarding this important legislation to create an Indian Trust Counsel Authority.
The National Congress of American Indians has supported, in full convention,

the concept of the Indian Trust Counsel Authority in 1971 at Reno, Nevada, and
again in its annual convention in Sarasota, Florida, in October 1972.
Mr. Chairman, I submit copies of those resolutions for inclusion in the official

record of this hearing.
The creatio of an independent Government agency charged with the respon-

sibility of, and given the full authority and resources to fully protect and pre-
serve the natural resources rights of the American Indian, including the native
people of Alaska, is long overdue.
There is no question of the United States Government's trust responsibility to

Indian tribes. This trust responsibility is an obligation freely assumed by the
United States Government and was in almost -every case a quid pro quo trans-
action. It has been reaffirmed and interpreted by the courts, the Congress, and the
executive branch of Government. It has been defined and interpreted by cases,
congressional enactment, and executive regulation.
The question here is, "Has the Federal Government, through the Interior and

Justice Departments charged with that trust protection of Indian lands and
rights, fully lived up to that trust responsibility?" The answer, Mr. Chairman, is
unequivocally, "No."
In testimony on S. 2035, a proposed bill for the creation of the same trust

counsel authority introduced in the 92nd Congress, NCAI, the National Tribal
Chairmen's Association, and numerous tribal attorneys all cited case after case
in which the U.S. Government failed in its responsibility to Indian tribes and
people.
Cases were cited in which the Justice Department, under extreme pressure from

high officials in Western States, actually "watered down," if I may use a pun,
forceful petitions filed on behalf of Indian interests in water rights cases.
A case was cited in which files containing proof positive of erroneous surveys of

lands belonging to an Indian tribe was allegedly misplaced or destroyed by the
Interior Department resulting in the loss of some 12,000 acres of land forever by
that tribe.
This failure on the part of the Government to meet its trust responsibilities re-

sults not only in the loss of land and water and natural resources rights of Indian
people, Mr. Chairman, it also prevents the tribes from using their full financial re-* sources to develop their reservations and improve the sad lot of Indian people on
the reservations.
Mr. Richard Wilson, the chairman of the Oglala Sioux tribe in South Dakota

expressed the problem in a statement to the press during the confrontation at
Wounded Knee, and I quote from his statement, "as in any democratic govern-
ment process, the tribal government is slow. But one must realize that tribal
governments have carried the additional burden of a reluctant and paternalistic
bureaucracy, years of hostile Congresses, and constant threats of seizure of our
lands and water rights by greedy white citizens and industries.
"Our tribal governments have faced constant threats of encroachment by States

and counties to tax our unproductive an dunderdeveloped lands, and threats of los-
ing our lands by default when we are unable to pay those taxes.
"Tribal governments have had to fight, year in and year out, for hunting and

fishing rights, and we have spent millions of dollars fighting for our treaty rights
in the United States courts. We might have spent that money for badly-needed
development of our lands and human resources."
Tribal governments, Mr. Chairman, are here to stay and they need the support

of legislation to help them protect their vital interests in land and water rights
so that they can devote their full resources and time to improve their govern-

96-143----73 10
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ments, their lands, their resources, and the lot of their people. Such help could
come from the Trust Counsel Authority proposed in S. 1339.
Mr. Chairman, the National Congress of American Indians joins the National

Tribal Chairmen's Association and other Indian organizations in supporting the
passage of this vital legislation. We offer our resources and staff to work with
you in revising the bill to include the concerns of the tribes and organizations
that have testified here.
We submit for consideration by the subcommittee and the staff our recom-

mendations for amendments to the bill.
Mr. Chairman, that concludes the testimony of the National Congress of Ameri-

can Indians. Thank you.

RESOLUTION No. 9—INDIAN TRUST COUNSEL AUTHORITY

Whereas, there has been through the President's message and other pronounce-
ments a recognition within the administration of what the Indian tribes have
known all along, namely that there is a significant conflict of interest within the
Justice Department, the Solicitor's office and in fact within the entire Depart-
ment of the Interior, by which neither the Justice Department nor the Solicitor's
office nor any other Federal attorney's have been able effectively to represent
Indians in their tribal and reservation rights, and
Whereas, there has been introduced Senate Bill 4165 and House Resolution

#18727, to establish the Indian Trust Counsel Authority which would in effect
set up a department employing attorneys to their special fields to represent Indian
tribes and reservations in lawsuits and other litigation to protect their legal
rights, particularly with regard to Property, Hunting and Fishing Rights, Water
Rights, Law and Order problems and other Indian issues and rights, and
Whereas, the present bills exist at the present time as a proposal and do not

yet reflect the suggestions and possible amendments that will come as they are
discussed by Indian organizations,
Now therefore be it resolved, that National Congress of American Indians

hereby approve and recommend the concept being proposed by Senate Bill 4165
and HR 18727 to establish an Indian Trust Counsel Authority and request early
hearings so that after appropriate amendments have been suggested and incor-
porated to reflect the suggestions and proposals of the Indians themselves, it be
enacted and placed in effect as soon as possible.

NATIONAL CONGRESS OF AMERICAN INDIANS,
Anchorage, Alaska.

NCAI RESOLUTION No. 72-22—TRusT COUNSEL

Whereas, the President of the United States in his promises to Indians
stated that he would seek legislation providing for a Trust Counsel for Indians
because of the conflict of interest within the various departments of government.
Now, therefore be it resolved, That the National Congress of American Indians,

in annual convention, assembled in Sarasota, Florida on October 16-20, 1972,
again endorses the concept of a Trust Counsel Authority and that this expression
of support includes the assumption that the bill, as now proposed be suitably
amended to correct deficiencies previously pointed out by the National Congress
of American Indians.

PROPOSED NCAI AMENDMENTS TO THE INDIAN TRUST COUNSEL AUTHORITY BILL

1. Section 2(b). Strike the word "three" and insert in lieu thereof the word
"five". After the word "members" insert the phrase ", no more than three of
whom shall be of the same political party,".
A three member board is not sufficiently large to provide the diversity of in-

terest and experience necessary to adequately represent the spectrum of Indian
tribes and people. Perhaps even five is not a sufficient number to achieve this
goal. The enlargement of the Board coupled with the limitation regarding po-
litical parties as proposed above would also reduce opportunities for political
pressure being brought to bear on the Board.

2. Section 2(c). Strike the word "two" and insert in lieu thereof the word
"three". Strike the word "Indians" and insert in lieu thereof the phrase "en-
rolled members of a federally recognized Indian tribe".
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The first part of this amendment is necessary to conform to Amendment No.
1. We feel that the second part of this amendment is necessary for two reasons.
First, the provision for at least a majority of the Board to be Indians was in-
cluded to insure that an understanding and awareness of Indian problems and
thinking would be adequately represented in the decisions and deliberations of
the Board. A President or his advisers could easily defeat the intent of this
proviso by dredging up a political crony who might claim, legitimately or other-
wise, an infinitesimal degree of Indian blood [as over half the American popula-
tion probably could] and who would have no knowledge of Indian law, history,
administration, or culture.
Second, the further limitation to membership in a federally recognized tribe

is, obviously, in line with the purposes of the act. The act would provide better
legal protection of the trust assets of Indian tribes to whom the United States
owes a trustee obligation, giving rise to the federal relationship and recognition.
If the Indian board members are to provide this kind of representation, they
should have some knowledge of the trust relationship.
3. Section 2( d). Strike the word "three" where it appears for the first time

and insert in lieu the word "five". Strike the word "one" where it appears for
the first and second time and insert in lieu thereof the word "two".
These amendments are necessary to conform to Amendments 1 and 2. Query:

How does the last sentence in this subsection square with similar provisions in
the enabling acts of other independent agencies in the Executive Branch, such as
TVA.
4. Section 2(e). Query: Is there any necessity to more explicitly spell out the

duties and responsibilities of the Chairman.
5. Section 2 (f ). After the word "day" insert the following phrase ", including

any day or portion of a day in travel status,".
Travel time in the course of carrying out the business of the Authority will

take a Board member away from his normal livelihood no less than the actual
deliberations of the Board.
6. Section 3. In the second sentence, after the word "shall", insert the phrase

"make a public".
Unless the report or portions thereof fall within the exceptions to the Public

Information Act, this information should be available to the scrutiny of the
public as an added safeguard in the protection of Indian trust assets.

7. Section 4. While not prepared to offer language, NCAI feels that there
should be at least some minimal stautory requirement set regarding the quali-
fications and abilities of candidates for the positions of the Indian Trust Counsel
and the Deptuy Indian Trust Counsel. These men will be responsible, directly,
for the protection of billions of dollars in trust assets of Indian tribes and, in
a very real sense, the actual continued existence of these tribes. While we hope
that Indians could and would be placed in these positions, we feel that the critical
responsibilities of these positions would transcend our desire in this regard. The
desired end might be accomplished by amending the bill to make specific quali-
fications a part of the act or by requiring the Board of Directors to set such
minimum standards prior to selection of the chief counsel and his deputy and
by making such standards subject to the approval of the President.
8. Section 5(a). Strike the phrase "after consulting with the Indian Trust

Counsel" and insert after the word "shall" the phrase ", upon the recommenda-
tion of and in consultation with the Indian Trust Counsel,".
If the Indian Trust Counsel is to be the chief executive officer of the Authority,

he should have the right, subject to the approval of the Board and in conform-
ance with any personnel procedures they may set, to select the cadre of attorneys
he will need to carry out his duties.
9. Section 5(b). After the word "shall" insert the phrase ", upon the recom-

mendation of and in consultation with the Indian Trust Counsel,".
Same reasoning as for Amendment No. 8.
10. Section 5(d). Strike the word "requesting" and insert in lieu thereof the

phrase "lawfully entitled to". Strike the word "hire" and insert in lieu thereof
the phrase "retain and reimburse". Strike the period at the end of the sub-
section and insert the phrase ", including reimbursement for the reasonable
expenses of such assistance or representation."
The first part of the proposed amendment just makes us feel better. The rest of

the amendment is to make it clear that the Authority may pick up the reasonable
costs of insuring an adequate legal representation to an opposing party or parties
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in such conflict situation. In some states, the co
urt will appoint an attorney for

an indigent accused and then allow him $50 to 
pay the costs of such representa-

tion. This is clearly unjust and we wish to preclu
de this from occurring in the

instant case.
11. Section 6. Reward Section 6 to read as follows:

"The Indian Trust Counsel shall, subject to the p
rovisions of Title 5,

United States Code and under the direction of
 the Board of Directors,

appoint such employees, as he deems necessary in exe
rcising the powers and

duties of the Authority; Provided, however, that t
he provisions of 25 U.S.C.

44 and 45 shall be applicable to appointments made 
hereunder."

The amendment would take the personnel selectio
n power from the Board

and place it in the Indian Trusi Counsel, under 
direction of the Board. The

reasoning here is the same as in Amendment No. 8
. The proposed amendment

makes specific provision for an Administration Off
icer. This is to insure that the

chief counsel and his deputy are not burdened with 
administrative matters and

can devote their time to legal duties. Finally, th
e proposed amendment would

permit appointments under this subsection to be 
made under the "Indian pre-

ference" law.
12. Section 8. Insert the phrase "or ownership"

 after the word "use" where it

appears for the first and second time. Strike the 
word "and" before the phrase

"rights to hunt and fish," where that phrase appea
rs for the first time and insert

after such phrase the phrase "and any intangi
ble rights appurtenant thereto,"

Strike the word "and" before the phrase "right
s to hunt and fish" where it ap-

pears for the second time and insert after suc
h phrase the phrase ", and any

intangible rights appurtenant thereto".

The right to use water, timber, and minerals ma
y be a much different right

than the right to ownership of these assets a
nd, probably, a less valuable right.

The first part of this amendment would insu
re protection of the ownership as

well as the use of these resources. The secon
d part of the proposed amendment

would recognize that there may be intangi
ble rights derived from and appurte-

nant to the listed rights which are as ful
ly entitleed to the protection of the

trustee as the listed rights. The exemption
 from taxation of trust land and in-

come derived therefrom might be an examp
le of such an intangible right.

Spokesmen for the Administration have stated that,
 in response to strenuous

objection from the Indians, the absolution granted 
the Justice Department in the

original version of the bill had been revised an
d limited in the 1971 draft. We

can see no such substantive change although
 the language has been doctored.

What services, other than legal protection of Indi
an trust assets and the tribal

entity, does Justice provide Indian people? They do
 enforce and prosecute cer-

tain crimes on Indian reservations, but this i
s for the benefit of the United

States rather than the tribes. It appears to us that the abso
lution granted Justice

is as complete under the new version as it was unde
r the old. We stand ready

to be corrected if in error. If we are correct, the qu
estion of whether Indians

would be better off accepting this complete absolution
 of Justice in return for

the Trust Counsel bill or whether we would be better
 off remaining under the

tender mercy of Justice is one which should be ful
ly explained to the Indian

people.
13. Section 9. Redesignate the section as Section 9(

a). Query: Is it wise to

require the trustee, i.e., the Authority, to obtain the consen
t of the beneficiary

before taking action to protect the corpus of the tru
st? It would appear the

United States would be accountable for failing to fulfi
ll its trust obligation re-

gardless of any instructions it might receive from the ben
eficiary.

14. Add a new subsection 9(b) as follows:

"The Authority may provide such assistance to any Indian,
 Indian tribe,

band or other identifiable group of Indians as it dee
ms appropriate in

seeking administrative relief to insure the adequate protecti
on of Indian

trust assets by federal agencies charged with fulfilling such
 trust obligation."

History has shown, all too painfully, that Indian trust asse
ts and rights are

often administratively compromised, with irreversible legal
 effect, before a con-

troversy ever reaches a formal administrative hearing o
r judicial review. All

too often, the United States makes good its failure as 
a trustee with money

rather than through a restoration of the Indian to his righ
ts. This proposed

amendment attempts to guarantee that the Authority can eng
age in 'preventive

medicine'.

.."•••
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15. Add a new subsection 9(c) as follows:
"The Attorney General of the United States shall cooperate to the fullest

extent with the Authority in the transfer of authority and responsibility

from the Department of Justice to the Authority, including the transfer of

such documents, records, files and other supporting material and data as is

necessary to permit the Authority to carry out its duties."
The proposed amendment is an awkward attempt to facilitate a smooth trans-

fer of authority. Such a transfer might require the availability of certain Justice

personnel and records to the Authority. In addition, perhaps some provision

should be made for the continuation or other disposition of pending actions at

the time of transfer being prosecuted by Justice.
16. Section 10. Strike the proviso at the end of the section and add the

following:
"Provided, however, That the Authority may provide legal assistance to

any Indian tribe, band, or other identifiable group of Indians in any claim

against the United States brought in the Court of Claims under authority of

Section 89 (a ) of the Act of May 24, 1949 (63 Stat. 102; 28 U.S.C. 1505) if

the Authority is satisfied that such tribe, band, or group is unable, for lack

of funds or other valid reason, to retain counsel in such claim; Provided

further, however, That the Authority may assist any Indian tribe requesting

such assistance in its claim pending before the Indian Claims Commission."

Section 10 is very badly written. The language before the proviso would preven
t

Authority involvement in any claim brought under authority of the Indian Cla
ims

Commission Act, as amended. This includes claims which have been f
iled or

could have been filed under such authority. It also prevents Authority involve-

ment in claims brought under any special jurisdictional act for Indian claims.

We assume this includes claims brought under authority of 28 U.S.C. 1505. T
he

last clause before the proviso, reading ". . . but shall not include suits that could

be brought under the provisions of section 1346 ( a) (2) and 1491 of title 28,

United States Code: . . .", is extremely ambiguous. We can't determine whet
her

it is meant to exclude Authority representation in cases arising under these sec-

tions or to permit such representation. It should be cleared up.

28 U.S.C. 1505 give the Court of Claims specific jurisdiction to consider claim
s

by Indian tribes against the United States which claims arose after the deadline

set by the Indian Claims Commission Act. Our amendment which adds a prov
iso

would permit the Authority to undertake representation of such claims if it
 is

satisfied that such claim is not frivolous and the tribe has been unable to sec
ure

counsel.
17. Add a new Section 17 as follows:

"Nothing in this Act shall be construed or interpreted to diminish, reduce,

impair, abrogate, cancel, or otherwise adversely affect the trust relationship

existing between the United States and any Indian or Indian tribe, band, or

other identifiable group of Indians or the trust obligation and responsibility

growing out of such relationship."
If no one intends that the Act should have such an effect, they should not objec

t

to inclusion of this explicit disclaimer.

Senator ABOUREZK. The next panel of witnesses is Mr. Robert Jim,

chairman of the Yakima Tribal Council of Toppenish. Wash., ac-

companied by Louis Cloud, Johnson Meninck, James B. Hovis, and

Robert Dellwo and somebody else. For the benefit of the court re-
porter, I wonder if you would identify yourself from the left to the
right.
Mr. JIM. With your permission, Mr. Chairman, might I identify

them for you?
Senator ABOITREZK. Please, if you would.
Mr. JIM. Mr. Chairman, members of the committee, I would like

to introduce, from my left, the chairman of the Long Order—excuse
me, the member of the Washington delegation of the Yakima Tribe,
Mr. Johnson Meninck. Mr. Louis Cloud, chairman -of the Law and
Order Committee of the Washington Delegation of the Yakima Tribe,
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a selected appointment by the tribal council and on my right is Bob
Dellwo, who probably has more high powered attorneys here than
we care to mention. Bob is the chairman for the Coeur d'Alene Tribe
and Spokane Tribes and he along with Jim has been the kind of
people that we look to for protection to let us know about all the
Indian rights. Mr. Bob Dellwo has been the attorney for these tribes
about 23 years and Mr. Jim Hovis has been our tribal attorney for
going on 20 years or over and I am Robert Jim.
Mr. Chairman, with your leave, we will present our testimony.
Senator ABOUREZK. Please feel free to do so.

STATEMENT OF ROBERT JIM, CHAIRMAN, YAKIMA TRIBAL
COUNCIL, TOPPENISH, WASH.; ACCOMPANIED BY LOUIS CLOUD,
TRIBAL MEMBER, JOHNSON IVIENINCK, TRIBAL MEMBER; JAMES
B. HOVIS, LEGAL COUNSEL; AND ROBERT DELLWO, LEGAL
COUNSEL

Mr. Jim. Before we start out there I wanted to thank you very much,
Mr. Abourezk. I certainly read your testimony and your statement
with regard to Wounded Knee and I think that it is one of the finer
commentaries on behalf of Indian tribes. I would like to say we could
not have said it better.
As a matter of fact, when Marvin Franklin said the other day that

we had to pay from Bureau funds, $6 million from the BIA sacking
and Wounded Knee, then he started to raise objections to all of us
and I know when they begin to consider these things, they are in a
fight because when they had walks and other things, they did not take
it out of other people, they had an appropriation and they should not
take it from the reservations. I want to thank you on that statement
that you made on Wounded Knee, to prosecute the guilty who had
broken the law.
Now, I want to read that I am the chairman of the Yakima Tribal

Council and I appeal. here today to present the joint statement of the
Yakima delegation. In the interest of time we have prepared a joint
statement. However, all members of the delegation are available to
be of further service to the committee.
We appeared before in hearing on similar bills S. 4115 and S. 2305 in

1971. At that time, contrary to most of the testimony presented, we
voiced some serious reservations about such legislation. Those reserva-
tions were presented in spite of our recognition of a definite need and
in spite of our approval of the basic concept.
S. 1339, as introduced, is an improvement on S. 2305 but again

though we approve of the basic concept of this bill, we have some
qualifications that we wish to discuss with you.
We would be most surprised if this committee considered this leg-

islation if proponents speak only in generalities and state that every-
thing has been fine in the past, but that there would be problems. It
has been our experience that this committee with its many emergent
problems is not prone to try to solve fears of what might happen or
merely fanciful problems.

Therefore, let us give you a few specific examples:
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In United States v. Moody Charley, District Court Eastern Wash-
ington, 1959, and in United States v. 10.69 Acres of Land (425 F. 2d
317, 1970) , the Department of Justice represented the Army Engineers
and the Department of Transportation in suits to condemn Indian
lands. In neither case were they successful. In both cases the positions
of the United States was found to be without foundation in law. It is
disappointing to us to have the Department of Justice bring unfounded
actions against parties they have the duty to protect. In both of these
cases, however, we had the support of the Solicitor's Office of the De-
partment of the Interior.
For example, we could not have been more pleased with the dedi-

cation of William Veeder in the case of United ,States v. Ah,tanum
Water District. However, there were many problems that existed be-
fore the case ever got to trial. Few cases of inaction and delay are
better documented than this one.
Alitanum Creek is often considered as the cradle of irrigation in the

State of Washington as the Indians were irrigating from this creek
in the early 1800's. In 1855 we entered into the treaty of 1855 with the
United States and this creek constituted the northern boundary of
our reservation.
In the early 1860's lands north of the creek were occupied by set-

tlers. The water was needed by parties on both sides of the creek to
successfully cultivate adjoining lands. Serious conflicts regarding the
use of this water between non-Indians and Indians developed shortly
after 1900, the first record of a request to the Justice Department to
protect our rights was August 23, 1906. It was almost a half-century
later before any action was taken.
This period is replete with evasions of responsibilities stemming

from conflicts with the Federal Government and with politically
powerful non-Indian landowners. A moderate review of these con-
flicts can be found in the opinion of the Ninth Circuit Court of Ap-
peals at (236 F. 2d, 328 et. seq.). A less moderate view could be ob-
tained from the Indian people who had their living severely hampered
due to the diversion of Indian water by non-Indians. In our state-
ment, we err in favor of the more moderate documented statement.
In 1907 the Supreme Court enunciated the Winters doctrine (207

U.S. 564). In 1908, the Ninth Circuit Court in Conrad Investment
Company v. United States in applying the Winters doctrine, declared
that the Indians' rights to the use of water could be exercised, "* "
not only for present uses, but for future requirements" on the reserva-
tions for future economic development.
Consternation flowed from the pronouncement of the Winters doc-

trine and its application in Conrad. Oddly enough the biggest concern
came from those who were supposed to be protecting the Indians. The
U.S. attorney on instructions from 'Washington postponed any litiga-
tion to protect the Indian water now that it looked like the law was on
our side, and the then Chief Engineer of the Indian Service guided
the Secretary of the Interior into a 1908 agreement that gave 75 per-
cent of the Indian water to the non-Indians on the north side of the
creek.
Because of this agreement, agriculture on the south side of the

creek became almost impossible after July of each year. When our
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leaders realized what had been done and that they had rights under
the Winters doctrine, they almost immediately began to petition for
legal action. In spite of the fact that at times there were almost open
hostilities over the water between the Indians and non-Indians, Jus-
tice refused to act.
When some Indians directly involved brought action against the

United States to protect their rights, Justice successfully moved to
have the case dismissed for want of jurisdiction. After over 40 years
of delay and no water, Justice finally instituted an action to quiet our
title to these waters.
In excess of 55 years after the agreement the circuit court held

that the 1908 agreement was improper and that the Indians were en-
titled to a much greater share of the water.
However, even during the final stages of the litigation there were

repeated pressures to settle the case and it was necessary for us to ap-
pear amicus in order to present the issues our tribal attorney and the
trial attorney felt important to the appeal.
Now, all this later action regarding the appeal and settlement may

have been in our best interests, but it is very difficult for us to be with-
out doubt when the very person who is resisting our claim for the
improper agreement is privy to Justice discussions and is in the same
division of Justice.
The picture is not all bad. We have appreciated the help of the Jus-

tice in United States v. Oregon (302 F. Supp. 899, 1'969), and other
fishing cases. They are also assisting us and other tribes in United
States v. Washington. In spite of built-in conflicts and extreme politi-
cal pressure, the dedication of the many individuals in the Department
of Justice and Department of the Interior cannot go unmentioned. We
want more of their help. While they have never been on the winning
side when they have filed a suit against us, they have never been on the
losing side when they have been with us. It is only half facetiously,
that we say that the simple answer to our need is to have them in their
legal wisdom to be with us and never against us.
While we feel it is fair to state that in some cases, Justice has been

less than zealous in the exercise of their statutory responsibility to
represent Indians, we do object to that portion of S. 1012 and S. 1339
that in section 8 relieves Justice of this responsibility in certain cases.
While the Trust Authority may have primary responsibility we wish
Justice to be required in the bill to assist the Authority to the extent
practicable. Not only will this afford better protection to the Indian
people, but because of the location of the U.S. attorneys, throughout
the country, will save a great deal of expense as well.

These district, offices can handle appearances, calendar calls, et
cetera, from their local offices at much less cost than having attorneys
from the Trust Authority travel many miles for this purpose.
In previous questioning it was brought out that Justice will still

be a referee between departments. That there would still be conflicts
that exist even in the Trust Authority, and that the Trust Authority
would still be subject to pressure and budget limitations.
We would be serving no purpose to sideline an existing aid to the

Tndian cause only to find that this new Trust Authority also had con-
flicts and that the Authority did not have adequate appropriations to
handle these Indian cases as well as Justice can?
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Also, since we feel that there is conflict in the legislative history as
to where the authority would operate that the bill itself must be defini-
tive in its direction toward correcting these problems, we propose the
following amendments to sections 8 and 9 of the bill:

Section 8, the Authority, with the consent of an aggrieved Indian, Indian
Tribe, and, or other identifiable group of Indians, acting either in the name of the
United States, in the name of the Indian or Tribe, or in its own name, is author-
ized to render all legal services, now authorized to be rendered by the Department
of Interior or the Department of Justice, necessary to preserve and protect nat-
ural resource rights of Indians, including, but not limited to rights or claims

• of the Indians to natural resources, such as rights of water; and rights to hunt
and fish. The legal services authorized to be performed pursuant to this section
include but shall not be limited to, the investigation and inventorying of Indians'
land and water rights; the advocacy of the policy favorable to Indians within
the Executive Branch; the initiation and prosecution to final judgment, in all
Courts of the United States, and of the States, against the United States, its
departments, agencies, officers and employees, or against any of the States, their
subdivisions, departments and agencies, or against persons and corporations pub-
lic or private, all actions in law and equity for the protection, preservation, utili-
zation, conservation, adjudication, or administration of natural resources or
interests therein had or claimed by the Indians, including but not limited to,
rights of land, timber and minerals; rights to the use of water; and rights to
hunt and fish; the defense in any and all courts of the United States and States,
of all action in law and equity which might affect claims or rights to resources
owned or claimed by Indians; the prosecution and defense of appeals in all courts
of the United States and of the State; and the institution of and participation
in actions in any Federal, State or local administrative proceeding in order to
protect the natural resource rights of Indians. The United States waives its
sovereign immunity from suit in connection with litigation initiated by the
Authority under this section.

Section 9. The legal services rendered pursuant to Section 8, hereunder, shall
in no way absolve the Department of the Interior and the Department of Justice
of their responsibilities to the Indians, including those which derive from the
the trust relationship and any treaties between the United States and any Indian
or Indian tribe; provided that in determining the litigation position of the
Department of Justice on any matters affecting the rights of Indians or Indian
tribes, the Department of Justice shall consider and give due deference to the
obligations of the United States deriving from the trust relationship and any
treaties between the United States and any Indian or Indian tribe.

Other amendments to the bill are also in order. The next proposed
amendment would be toi allow the Authority to hire or appoint out-
side counsel and experts to assist it in its work. This can be used to
facilitate the trial of cases and to save money as well. Many times it
would be more economical to have local counsel handle particular
matters rather than have someone travel from offices of the Authority.
It may also he necessary to have local counsel so that the attorneys

for the Authority can practice in the applicable court. Also, it is pro-
posed that it be made clear that all attorneys of the Authority should
be granted the right to practice before all Federal courts.
Thus we suggest that section S (B) be amended to read:
(B) The Board of Directors may, at the request of the Trust Counsel, hire or

appoint special counsel and experts which it deems necessary to assist the
Authority in performing its duties. The Board of Directors shall appoint and
fix the compensation of such special counsel and experts as it deems necessary.
All counsel of the Authority shall have the rights to practice before all Federal
courts in the same manner as any attorney of the Department of Justice.

Another suggested amendment relates to the Authority's ability to
demand rather than request certain information, personnel, services
or material it deems necessary to carry out its functions. As now
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drafted, section II (2) merely authorizes the Authority to request
services, et cetera, from other agencies. -We suggest the following addi-
tion to section II (2) :

Provided, That in any suit initiated or defended by the Authority, any letter,
paper, document, map, or record, in the possession of any office or department
of the United States, or certified copies thereof, may be used in evidence, and
the Department of the Government of the United States shall give full and
free access to the attorney or attorneys of the Authority to such letters, papers,
documents, maps, or records as may be useful to said attorney or attorneys in
the preparation for trial or trials of such suit or suits.

In most cases it is the cost of field preparation as well as the trial
costs that make litigation prohibitive to the Indian people.

Also, we would suggest that the provision of section II that sug-
gests that the Authority may charge fees is improper. This, as brought
out by questioning by the committee previously, causes ethical ques-
tions of improper solicitation or improper law practice by the
Government.
Even more importantly, it may tend to lead the Authority to be more

interested in bringing suits for the more affluent tribes rather than
for those that are in greater need of the assistance. Adequate fund-
ing of the Authority is vital to its proper functioning. If the Authority
is not to be properly funded, then let us not enact this legislation. It
would be a cruel hoax to again raise the hopes of the Indian people
only to find that they have the name but not the game.
It is therefore submitted that section 11(3) be amended by the addi-

tion of the following proviso:
Provided, That nothing herein shall authorize the Authority to charge fees for

its services.

Another amendment which we feel would strengthen the bill is the
expansion of the Board of Directors to nine members rather than three.
This would reduce the possibility that political pressures would in-
fluence the operation of the Authority.
For example. if two of the three members of the Board happen to be

from the Southwest, Indians located in other parts of the country
might feel deprived of adequate representation. We believe the Au-
thority will more quickly capture the confidence of the Indians if the
Board of Directors represents a more representative cross-section of
the American Indian community. This suggestion would amend sec-
tion 2(B).
Another suggestion relates to the addition of a section providing

that the Authority be informed on any proposed action by any execu-
tive department or agency which might affect Indian natural resource
rights. It is our experience that many problems which have resulted in
long litigation could have been solved easily had all parties been in-
formed of the proposed actions initially. Thus, to assure that the Au-
thority is notified of proposed actions of executive departments and
agencies, we suggest the following amendment:

Sec. 12. Any executive department or agency of the United States shall, with
respect to any proposed action which might affect or impair the rights or claims
of any Indian, Indian tribe, band or other identifiable group of Indians to natural
resource rights of land, timber and minerals; rights to the use of water; and
the rights to hunt and fish within the United States trust responsibility owing
to the Indians:

.4
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One, give notice to the Authority and to any and all affected Indians or Indian
tribes, bands and groups of the proposed action; and
Two, afford the Authority and all affected Indians or Indian tribes, bands andgroups a reasonable opportunity to submit comments upon the proposed action

and, where an oral hearing is required by law, or where the department or agencydeems it appropriate to hold a hearing, an opportunity to participate therein.Upon taking action with respect to such proposed action, the department oragency of the United States involved shall give notice to the Authority and allaffected Indians or Indian tribes, bands and groups of the final action taken.
The addition of this amendment would necessitate changing the

present section 12 to section 13.
This prenotification section would permit the Authority to urge

independently the position most beneficial to the Indians at the policy-
making stages of the de,cisionmaking process and in our opinion go a
long way to solving the conflict of interest problem without any litiga-
tion at all by the Authority.

Finally, we believe that adequate funding of the Authority is vital
to the proper functioning of the Authority. As noted, in the dual role
of the Authority, the key to the effective representation of natural re-
source rights of Indians will be the funds authorized and appropriated
by Congress to support the Authority.
Mr. Chairman, I think that is built in here, with and without saying.

There have been many statements with regard to the conflict of inter-
est, many statements with regard to the protection, that the Depart-
ment of the Interior and the Department of Justice are the other
signers of the treaty. They have an obligation and we as wards want
that protection that we do not think we can survive without. Because
when we gave up this country in the treaties, it went without saying
that we gave it up to protect the people, as we say in Yakima, for the
Yakimas yet to come, the Yakimas yet unborn.
We earnestly solicited the experience and the protection of your

committee when you consider these bills to take with the greatest con-
sideration those treaties and my Indian people.
So with that, Mr. Chairman, I would like to have Mr. Hovis start

and then Mr. Dellwo, and if there is anything further these gentlemen
from the tribal delegation-

Senator ABOTIREZK. You mean they each have a statement to make?

STATEMENT OF JAMES B. HOVIS, LEGAL COUNSEL, YAKIMA
TRIBAL COUNSEL

Mr. Hoy's. I think I could more adequately respond to questioning,
Mr. Chairman than to say anything. The only thing I might be able
to add is that 

Chairman,
seem to be becoming ever more complicated.

We have all of these discovery proceedings, that seem to shorten
them up, but seem to make them longer. Just last week in a case I was
interested in, an expert witness, a deposition was taken for 4 long days.
It is not unusual for me to have in one case a total file drawer of docu-
ments. ,Just stacks of them in pleadings. I sometimes think the lawyers
in the courts in trying to make justice more simple has made it more
complicated. But all of these cases take a considerable amount of time.
Day by day matters to keep advising tribes so they do not get into

difficulties that require litigation or even to shortstop things at the
legislative level is also very important. I cannot overemphasize, I
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think, the amount of personnel or budget that will be necessary in this
Trust Authority to do an adequate job for the Indian people in this
country.

Senator ABOUREZIK. I was always under the impression that the pur-
pose of discovery proceedings was not to simplify justice, but to
make it more just, if that is possible, which we find increasingly more
difficult.
But I think I understand your point, that it is becoming complicated

and the need for competent legal counsel is ever more present. I
agree with you. I want to pose a question to you.
Do you think that the recommendation by the administration of a

staff of 15 attorneys to begin with will be sufficient even to start out
this new Authority?
Mr. Hovis. I just think that is not even adequate at all. That does

not come close to it. For example, the Ahtanum Water case which was
not a complicated water case took 167 days of trial. The Arizona case
took much longer at trial. So when you start talking about 167 days
of trial for one case and for every hour you put into trial you have
to have about 4 hours of preparation, if it is like going to college and
for every hour in class you have 4 or 5 hours out of class.
When you start thinking about that, there are two attorneys work-

ing on that together with 10 or 12 assistants, geologists, hydrologists,
this is not an easy field. When they are talking about 15 attorneys, I
see the National Indian Rights Fund, they have 11 attorneys down
there. The cases they are in are complicated. They have a lot of places
to go and they are not even scratching the surface in that field.
In my firm we have five. Just for one tribe we put in about a man a

half-year. Just for one tribe and there are more services needed just
for that tribe. So when they are talking about 15 attorneys, that would
really be a hoax on the Indian people to say, hey, you have got one
kind of a theory, you know, some sort of tokenism that you can point
to and it really gets everybody's hopes up and when their hopes
are not realized they become more dscouraged and disgruntled. That is
the thing that concerns me.
Senator A.norrREzic. If it cannot be adequately staffed and funded,

would you just as soon see it stay the way it is rather than build up
people's hopes?
Mr. Hovis. Well, that is not my decision to say, sir.
Senator ABOUREZIL Well, you have to understand, if this bill be-

comes law, that the Justice Department will waste no time in getting
out of the Indian business. They have served notice on that. They
talked about phasing out their caseload.
They were awfully anxious yesterday in the testimony to say that

they wanted no more of this kind of trust work at all. So you have
to understand, once this bill becomes law, if it does, the whole load
is going to be dropped on the Trust Counsel Authority.
Mr. Hovis. I think that is the position of my people. They would

rather not have some hopes built up if they are not going to be ade-
quately funded. The people I represent.
Another thing I want to say about Justice, when you work with

Justice, you have to prepare your case before you go to Interior. Some-
times, if you are going to get the assistance of the Federal Govern-

4



ment in cases and lots of times you need them, you need the name
of the United States on behalf of Indian people, but the tribal at-
torneys job is first to go sell the regional solicitor, then you have to
come to Washington and sell the regional solicitor here. Then you
have to go over and sell Justice. Lots of times you try your case four
times before you ever get to trial.
If they are going to do an adequate job, the Trust Authority has to

be able to go out and look at the problems and not only take cases
from tribes that have tribal attorneys that can come in and point out
the legal issues for them. Because this is where—I might say, Mr.
Chairman and members of the committee, this is where I think the
people are really getting hurt. The smaller tribes that do not have a
counsel and do not have funds for even their leaders to be informed,
to go around and travel and be informed.
These are the people who really need someone to be there and find

out about their problems, rather than sitting in Washington and hav-
ing someone come in to make a presentation. Sometimes it is only the
larger tribes we are getting the cases from. We had fairly good service
from the Department of Justice, but it is only because you are there
and making your presentations to the Department of Interior.
That is fine where you are able to do it. If you set up, and I think

the Department in its testimony, when they are talking about their
budget, they are talking about what they have in various other things
and they come up with, I think $3 million. They are talking about 15
attorneys. They are talking about what it takes now where somebody
is doing all the work and coming and making the presentation. What
you need is the Authority for these people to be out and working with
the tribes and corning Rp with the problems and protecting them.

Senator ABOUREZK. That is a good point and we appreciate that.
Mr. DELLWO. I have represented the tribes for a period of 20 years.

It is a privilege to appear with the Yakimas, we have appeared with
them many times during the years. They mentioned they are the cradle
of irrigation, they are also the cradle of litigation and we appreciate
the antonym case.
I want to retain, if I can, Mr. Chairman, the privilege of within a

week filing a written statement which I do not have prepared today,
but will mail it in and suggest amendments to this bill somewhat along
the lines of what Mr. Hovis and Mr. Jim has suggested.
Senator ABOUREZK. Without objection your statement, when it

arrives, will be submitted in its entirety in the record.

STATEMENT OF ROBERT DELLWO, LEGAL COUNSEL, YAKIMA
TRIBAL COUNSEL

Mr. DELLWO. I will restrict my comments to a few overviews. I want
to mention at the present time the Spokane Tribe is in the middle of the
Ch,emakum Creek case. It began 5 years ago and it was just filed a
year ago through a campaign within the Department of Justice.
At the present time there are two lawyers in my law office and there

are four other counsel representing the United States working on
the Ch,emakum Creek case which emphasizes the complications of a
simple water rights case of a small tribe in the Northwestern part of
the United States.
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I think our view on this bill is let's get started. If we can have a single
amendment, just one amendment which will retain the responsibilityof the Justice Department. Let's get started even with 15 people, be-cause we know the demands of the situation will exemplify everything
that Bob and Jim has said, that it will have to be enlarged and in-
creased to cover the problems of the tribes. They will be satisfied with
work before they even get started. But we must retain the responsi-
bility of the Justice Department.
In our experience in representing three tribes, I think we can keep

an assistant U.S. attorney busy all the time in our particular district,
working on the routine day by day trespass and other resource ques-
tions the flow of routine cases goes in which there is no real conflict of
interest.
For example, the other day the Spokane Tribe enacted a hunting

and fishing program to enforce the hunting and fishing rights of the
Spokane Tribe on Roosevelt Lake. We are looking to the Justice
Department and the local court commissioner and the U.S. attorney
to help us enforce that. The tribe does not have the resources to do so.
Let me mention two other things. The main reason I am in Wash-

ington at the present time is because of an opinion the Solicitor's
Office is producing regarding the rights of the tribe and Roosevelt
Lake behind the Grand Coulee project. We have an advocate in the
Solicitor's Office who is working on this opinion. Yet, this opinion
is not available to the tribes, even in its birth and consideration, until
it has been circulated to who we consider the enemies of our potential
case, namely, the Bureau of Reclamation, the Army Engineers, the
Park Service, and so forth.
In other words, you can have an advocate in the Solicitor's Office,

yet he himself is under the control and discipline of his supervisors.
The opinion he has produced and drafted is not available to us until
it has been circulated, passed the Bureau of Reclamation and the Park
Service who are the adversaries in the eventual case.
This demonstrates the conflict of interest within the Department.
Let me point out one other thing that I do not think has been men-

tioned by any previous witnesses. We have a situation of a Trust
Counsel that will be saturated with work on behalf of Indians even
before they start up. Let's work through the tribal governments and
the established counsels and protect the tribes from so-called aggrieved
parties known as disorganized groups or critic groups within the tribe
taking over in effect, a large part of the resources of the Trust Coun-
sel in embattling the tribes themselves in litigation in which the Trust
Counsel could conceivably be representing two dissident groups within
the same tribe.
As the act now reads, it would be definitely possible for any aggrieved

member of any tribe to solicit and obtain the services of the Trust
Counsel in litigation against the tribe itself. I think this should be
eliminated, I think the Trust Counsel should work only, in cases of
that kind, on the side of the tribe and at the request of the tribe.
The balance of our remarks on behalf of the tribes we represent and

of other Northwestern tribes we will cover in a written statement
which we will provide within a week, Mr. Chairman.
[Subsequent to the hearing Mr. Dellwo submitted the following:]

0
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DELLWO, RUDOLF & GRANT,
Spokane, Wash., May 14, 1973.

Re S. 1339, Spokane, Coeur d'Alene and Kalispel Indian Tribes
Senator HENRY M. JACKSON,
Interior and Insular Affairs Committee,
U.S. Senate, Washington, D.C.
DEAR SCOOP: When I was in Washington, D.C. I testified orally in the May 8,

1973 hearing of the Indian Subcommittee on S. 1339 in behalf of the tribes I
represent, the Spokane Tribe of Washington, the Kalispel Tribe of Washington
and Coeur d'Alene Tribe of Idaho. At the conclusion of my testimony I was en-
couraged to file a supplemental statement for inclusion in the record. Would you
please consider this letter my supplemental statement.
Oral and prepared testimony of the Yakima delegation, James Hovis, their

attorney, and myself did, I believe, when taken together, constitute a complete
and fair presentation of the qualified support of the Yakima Tribe, the Tribes I
represent and in fact most of the Tribes of the Northwest, of S. 1339.
The Tribes support the proposal of the Indian Trust Counsel Authority with

two important qualifications. They are:
1. Section 8 of the Bill, as well as Section 9, provides that the "Authority with

the consent of an aggrieved Indian, Indian Tribe, band or identifiable group of
Indians" is authorized to render legal services or initiate and prosecute to judg-
ment actions for the "protection, preservation, utilization, conservation, adjudi-
cation, or administration of natural resources, etc."
As drawn, any aggrieved Indian or identifiable group within a tribe or reserva-

tion would be entitled to this legal representation.
The tribes I represent and, I believe the various tribes of the Northwest, object

to this provision unless, in those instances where the "aggrieved Indian" or
"identifiable group" has a matter involving tribal and general reservation re-
sources, rights, etc., they would be required to have the consent of the tribe in
order to proceed with the Trust Counsel Authority.
We suggest the following amendments:
The first portion of Section 8 be amended to read:
"Section 8. The Authority with the consent of an aggrieved Indian Tribe or

band or of an individual Indian or identifiable group of Indians (acting with
the consent and authorization of the tribe if tribal rights or resources are in-
volved) is authorized to render legal services, etc."
The first portion of Section 9 should be similarly amended.
My oral testimony dealt in some detail with the reasons for this proposed

amendment. It is not realistic to expect that the Trust Counsel will be funded
and staffed so that it can go out to the grass roots and begin represening
thousands of Indians and "identifiable Indian groups" in countless controversies
that arise from the inner politics of the various tribes. Almost every tribe has a
"critic group" disagreeing with everything the elected governing body is doing
and threatening reprisals of every nature such as lawsuits or recall elections
Without this proposed amendment the time and resources of the Trust Counsel
Authority could become completely taken up with these tribal controversies.
Current laws and regulations as well as Bureau of Indian Affairs require-

ments have resulted in almost every tribe having a governing body which is
elected by tribal members just as school board members, city councilmen, etc.
are elected in non-Indian government. It has been an increasing policy of the
United States Government to deal and work with tribes through their elected
representatives and not to go behind those officials and represent dissident
groups or rump organizations against or at the expense of the tribes. It is as-
sumed that most of these problems are of a political nature, subject to recourse
and correction at the ballot box in the annual tribal elections.
The Indian Trust Counsel Authority should follow the same policy of working

through the elected tribal governments.
2. The last portion of Section 8 wherein it would relieve the Department of

Justice of responsibility should be deleted. The tribes I represent and I per-
sonally agree with the amendments proposed by other tribal groups, including
the Yakimas, re the deletion of this provision and the reasons for its deletion.
Our law firm is currently involved in litigation and administrative hearings

and consideration in the field of Indian water rights. These actions, while pushed
by the Tribes, are really the United States of America fulfilling its trust re-
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sponsibillty through the Office of the Solicitor and the Justice Department. It
is the United States that is the principal plaintiff and the local and national
resources of the Justice Department are active in support of the tribe. It would
be calamitous if the Justice Department, with its conflicts of interest vis-a-vis
the Bureau of Reclamation etc., could not only remove itself from our cases
but effectively line up on the other side.
Also, these cases exemplify the fact that the Trust Counsel could not possiblyfulfill the United States role as trustee in handling the mass of cases of this type.In the Spokane Tribe's Chamokane Creek case, the local United States Attorney,

while not a water rights specialist, is extremely valuable in the local implementa-
tion of the case, calendar calls, motions, etc. and especially in pretrial meetings
with the United States District Judge. We think this method of legal process
should be retained and that the Trust Counsel should exist as an additional or
supplemental resource, available to tribes but not at the expense of closing the
legal assistance and support of the Justice Department.

Conclusion. The Spokane, Coeur d'Alene and Kalispel Tribes heartily support
S. 1339 if the above suggested amendments are included. If they are not included,
then I believe that on reconsideration these tribes and many others will oppose
the bill.

Respectfully submitted,
DELLWO, RUDOLF & GRANT

By ROBERT D. DELLWO,
Attorneys for Spokane, Coeur d'Alene and Kalispel Tribes.

Senator ABOUREZK. I want to discuss, just for a minute, with any of
you who want to talk about this. The legislation is not entirely clear
with regard to which group or tribe or whatever it is you want to call
them, shall be eligible for representation by the Counsel Authority.
It is not delineated within the legislation. Have you read section 8?
Mr. DELLWO. Yes; that is a section that concerns me. In our tribes,

any attorney that represents a tribe is familiar with the dissident
groups within almost any tribe.
One of our neighboring tribes has been in the pendulum of determi-

nations for years. There is a group that is bound to terminate that
tribe if it can. This would be an identifiable aggrieved group of Indians
that would be entitled under the law to have the Trust Counsel help
terminate that group; to lead this tribe into ligitation. This would
be true of any tribe that I know of.
Senator ABOUREZK. Do you see this Trust Counsel Authority going

beyond the tribal rights and protection of the Indian people? You are
talking about a group suing the tribal council or the tribal chairman
for some reason or another outside or beyond the protection of the
trust rights?
Mr. DELLWO. I would say any conceivable case brought by an identi-

fiable group would qualify because it would have to do with the nat-
ural resources of the tribe. Their conservation, their sale, their lease,
their management. I think it would come squarely within the defini-
tion of the act. I think we could list hundreds of possible cases in
which this could possibly be true.
Senator ABOUREZK. If there is a case that can be brought by any

kind of a group, even a dissident group within a tribe, why do you
want to limit those people from bringing a lawsuit?
Mr. DELLWO. You have to draw the line someplace and we have the

body politic, the political system in which the Indians, through their
'votes, elect their tribal council and these are the responsible spokesmen.
For example, these men here representing the Yakimas would go

through the elective process. Some way there has to be a determina-
tion of who represents the local Indians at the local level.



153

Senator ABOUREZK. What happens to the Indians if a recognized,
solidly established tribal group, begins to exploit the land belonging
to all the Indian people. How do you find a remedy to say you want
to limit the right of those people?
Mr. DELLWO. I do not think the Trust Counsel is deemed to be the an-

swer of everybody's prayers. I think it cannot possibly cover the field
of Indian rights anyway. So let's eliminate that one section from the
Trust Counsel.
Senator ABOUREZK. I would submit that in my experience in South

Dakota, the tribes, in a great many cases, are the ones which exploit
the Indian people. I know of one or two cases where the Trust Counsel
could have come to the rescue of Indians, the members of the tribes as
opposed to the chairman of the tribal council.
I do not know about your jurisdiction, but it represents a significant

portion of the defense of Indian trust rights. That of protecting the
Indians from the elected leaders themselves.
Mr. DELLWO. This is true of other segments of the American political

scene which is a political question and should be resolved by the In-
dians themselves politically and judicially, if need be.
Senator ABOUREZK. How do they afford it if you are going to deny

them the use of the Trust Counsel Authority?
Mr. DELLWO. My answer is I do not think the Trust Counsel can

fulfill all of the needs of the Indians that cannot afford legal services.
In this area, I think, the danger of the existing tribal government
would be too great that the better practice would be to recognize the
elected tribal government and not to involve a Trust Counsel in con-
flicts within the tribe itself.
I think that is where it should stop. It may be that in a hypothetical

case there might be a dissident group who could not fend or afford
legal counsel. I do not think the Trust Counsel can provide that. There
are innumerable cases in which there are dissident groups which are
well financed and the tribe is underfinanced. More often than not, it is
the dissident group that has the alien group supporting it, an off-
reservation group, which is threatening the existence of the tribe.
Senator ABOUREZK. Senator Bartlett.
Senator BARTLETT. On the point that you are making now,do you

see any parallel here that might develop similar to that that did de-
velop with the 0E0 legal aide group where attorneys would seem-
ingly and, I think, in our area did attempt to become involved in poli-
tics and ideology, attempting to make laws and changes in the laws
by case law rather than legislative, action in the legislature or the
Congress.

1117. DELLWO. We applaud that 0E0 program. We are familiar with
it and have worked with it. I have a son who works fulltime as a law-
yer in this kind of activity for a tribe in which he represents individual
members, sometimes against the tribe. It is a need that should not be
fulfilled by the Indian Trust Counsel.
We frequently have lawyers before the council working with an

individual Indian on individual cause. Nine times out of 10 we can
work it out. But in a case of real adversary proceedings, in which there
is a dissident group, inimical of the tribe itself, I cannot see how the
Trust Counsel can become a wedge within the tribe.

96-143-73----11
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Senator ABOUREZK. At that point you say there is a need for some-
body to represent individual members of the tribe or dissident groups
in the tribe? There is a very real likelihood that President Nixon will
soon abolish the legal aid program.
Mr. DELLwo. It would be a great mistake.
Senator ABOUREZK. I agree with that, but we have to face reality

and it is very likely that he will do so and the Congress cannot over-
ride any kind of veto that he might place upon the continuation of
that program. In that event, your suggestion would strip, very frankly,
individual Indians, individual dissident groups, from having the legal
sources to defend themselves at all against exploitation by members
of the tribe or the Bureau of Indian Affairs.
Mr. DELLwo. There are other programs, hopefully this program will

be retained. I might say in a single area requiring the services of three
attorneys in one council, the Trust Counsel could not possibly fulfill
this need anyway.
Our local bar association 
Senator ABOUREZK. I would like to know why they cannot? You

keep saying that but you have not said why they cannot.
Mr. DELLwo. Well, you speak of 15 men, have 150 men working the

Trust Counsel Authority and we will keep them busy on the legitimate
questions of tribal resource protection.
Senator ABOUREZK. Then if we really wanted to do the job, wouldn't

it be better to provide that many men than to restrict a great many
people from utilizing the Trust Counsel Authority? That is like say-
ing you are going to overload the court dockets. That is no real argu-
ment at all, if you provide legal services at all you are going to over-
load the dockets. That is no argument.
The purpose of the court is to provide some justice to the people.

In this case, the Indian people.
Mr. DELLWO. We tried to explain that the purpose of the Trust

Counsel is within the purposes of the tribal council. Now you are pro-
posing a Trust Counsel that will have a conflicting interest within a
tribe.
In other words, you are working yourself out from the national

conflict of interest level, you are working yourself out of that into an
internal conflict of interest level.

Senator ABOUREZK. There has been some discussion in the last 2
days here that in the event of a conflict between two tribes or two
groups within a tribe, that the Trust Counsel Authority provides in-
dependent counsel by contract to those two conflicting groups rather
than the counsel itself trying to represent one or the other. I am going
to yield to Senator Bartlett, he has to leave and he has another ques-
tion he would like to ask.
Senator BARTLETT. In the testimony of Mr. Jim, I was impressed

with it and you gave some very good reasons for wanting a different
provision for providing legal counsel for Indians. There were good
reasons, conflict of interest and lack of interest.
I was surprised that with those reasons you still want to have the

Justice Department involved?
Mr. JIM. Well, Mr. Bartlett, I think with regard to Mr. Abourezk's

point, also, that they are the other side. They represent the United
States of America. The other signers to our treaty ratified by the
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U.S. Senate and signed by the President Buchanan. Now, they have a
responsibility when they took on that treaty because they took over our
land. So the treaty to us means that.
Now, built within the Department of Justice they have their con-

flict of interest. However, we cannot find a better ally to have with
us than the highest and best legal Department in the world, the U.S.
Department of Justice.
Now, let me take an instance, this was what they call—the chair-

man was talking about the conflict of interest of two parties within
a tribe. Now, this is easily solved in the Yakima Nation. If they do
not like me in office, they will vote me out and they will put somebody
in there that carries the majority and will be the official elected
officer. But let me tell you, dissident groups subsidized by outside
interests who want to steal the $1,300,000 Yakima Nation has taken
us to court at least twice, twice to the Ninth Circuit Court and once
to the SuprerrIt Court of the United States, once on enrollment to
allow anybody to be enrolled under the 1946 act passed by your
Congress.
The second time, the Department of Justice

' 
along with the State

of Washington, was going to condemn and make an interstate high-
way across the tribal lands of the reservation and we had only one
attorney versus the Justice and the State and we were able to stop
them. They cannot condemn tribal lands today, regardless of who they
are.
Senator BARTLETT. I would like to just ask a question or no question

to get a feeling on how you gentlemen feel. 
If you have a choice between trying to improve the Justice Depart-

ment in some way to better handle your cases, or this Trust Authority
with amendments, which would you rather have, the Justice Depart-
ment or a Trust Authority set up as a separate legal entity under the
leadership of at least the majority of Indians?
Mr. Jim. Well, we would rather have the Trust Authority that could

tell the Department of Justice how to protect us. Because today they
make up their own minds. Now we would like to have somebody tell
them that they have an obligation. We did not give this country away
for nothing, you know.
Mr. Hovis. One of the things of it is 
Senator BARTLETT. If you don't mind, I have to go, I am curious as

to whether you would rather see a separate trust counsel set up as legal
counsel or would you rather see something done in the Department of

-se Justice to make it better.
Mr. DELLWO. If the bill relieves the Justice Department of all re-

sponsibility in this field, we would oppose the bill and would rather
have the status quo.
Senator BARTLETT. Is that also your opinion?
Mr. Hovis. Yes, that is the opinion of the Yakima Nation.
Senator BARTLETT. Thank you.
Senator ABOTTREZIK. Thank you, Senator Bartlett.
Mr. JIM. Might I get back for the record to have Mr. Cloud make

his statement?
. Mr. CLOUD. Mr. Chairman, I know we have consumed considerable
time already, but I would like to concur with the statement presented
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before the committee and I think it is of great importance. I think all
the points have been covered and I would like to say as a member
of the official delegation to the Washington, D.C. area, I support the
statement.

Senator ABOTJREZK. Thank you very much.

STATEMENT OF JOHNSON MENINCK, TRIBAL MEMBER, YAKIMA
TRIBE

Mr. MENiNcx. Mr. Chairman, I believe that we have heard all of
the testimony that was given here before the committee, and I concur
with the statement, but further I want to say that anytime we have
been delegated down here, we have elected powers, the powers that
we carry is the powers that is recognized in our membership roles.
We have to be a member of a particular tribe before we are elected
into this position and a spokesman for the people wg represent.
Now, I recall the question of why the Trust Counsel could not really

solely protect us is because we do not hire or elect anybody who is
not a qualified member of the tribe and he must be known to live on
that reservation and have a quantity of blood that qualifies him to be
a spokesman for the people he represents.
This is the reason why these internal matters can only be settled in

that tribe and I do not think there should be a responsibility of that
tribe to interfere with that problem until the spokesman has come up
and expressed his feelings. But there is also a position in the tribe
itself, the constituent takes the position they can impeach a person or
recall them. So, this is one of the points that was missing and I have
nothing else to say except thank you for the opportunity.
Senator ABOUREZK. What if an elected tribal council, the majority

of the council, started dealing away water rights or mineral rights or
grazing rights, or whatever else might be connected with the land that
belongs to all of the tribal members and what if the election isn't until
a year away? What if somebody came around and paid off the mem-
bers of the council or the tribal chairman and bribed them or what-
ever? If you don't allow individual members to have access to the
Trust Counsel, what remedy do they have?
Mr. MENiNcx. Well, they have a remedy, we have an age bracket for

voting of 18. All people over age of 18 can circulate a petition and get
25 signatures to start a process and get the general council underway,
an emergency council if there was a great need for this particular
matter. We just can't take any cases at all.
Like you say, there was a sell out, OK, this is a great need.
Senator ABOUREZK. What if you cannot prove the sell out unless

you go to court and have some attorneys? I know how the allegations
go on a reservation. Somebody gets charged with something and the
guy who is charged denies it, that is natural. What do the people
know? We are just taking a hypothetical case which, by the way, hap-
pens quite often.
Mr. MENINCK. Well, I think you charged a difficult Situation there.

First you are talking about the elected officials beyond such matters
as was a tribal matter. Now you are talking about the conduct of a
person, is that it?

4
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Senator ABOUREZK. I am talking about the trial officials selling out
the trust rights of an entire tribe. Just say this is happening, it is
alleged by dissident members of the tribe but they cannot really prove
it, they don't have the means or resources to prove it and the impeach-
ment process will not work because many people don't believe what
they charge. The only real remedy is to bring a lawsuit and make an
effort to prove the sell out, the dealing away of the trust rights or wa-
ter rights or whatever their rights might be in the land.
The only way to do it is through a lawsuit, there is no other way of

doing it. What you are advocating is that those rights essentially be
taken away from the individual members of the tribe. If you take
away the right of an attorney provided by the Trust Counsel Au-
thority, you have taken away their right of remedy against the tribal
council itself.
Mr. MENINCK. All right, I will leave that to Bob Jim to answer.
Mr. Jim. Mr. Chairman, the question you posed was partly answered

by Mr. Meninck. If I were to sell out our tribe or dispose of our water
rights or fishing rights or other things, because I am under oath when
I am elected, I have taken an oath to support the treaty rights, et
cetera, of my tribe, 25 members of my peers who are my Yakima,
Nation enrolled members over 18, 25 members can have a recall peti-
tion, they can call a general council, a meeting and then if they
convince the majority of those people with their statement in that
meeting, they do not need a court in our case, that is law. They don't
need a court. They go before our people, submit their charges and then
if they convince a majority, then it gives me 15 days to respond to
that. I respond in 15 days and then it is up to the tribe. But too
many instances, like the time we spent good tribal money defending
ourselves. Too many instances people over in Tacoma or Portland or
Seattle, away from the reservation, will try to speak for us or come
here to Washington, D.C., to testify against the official delegation or
try to sell out the tribe.
When a Puerto Rican, for instance, is in Puerto Rico, he can vote

for that Government and he can elect the officials. But when he ends
up in New York and a bunch of them getting together, they don't
speak for Puerto Rico. That is why we say elected officials who come
up for election regularly respond and speak for the tribe.
Senator ABOUREZK. I am afraid you missed my, point, Mr. Jim, but

I won't pursue it any further.
Mr. Hovis. I would like to make one comment. Who does the United

States have the Trust with? They have the Trust with the tribe, not
with the individual Indian.
Senator ABOUREZK. Well, it is all the Indians. The case just decided

in California has stated that, as a matter of fact. Even though the
Bureau of Indian Affairs has attempted to restrict it to reservation
tribes, it has been expanded.
Mr. Hovis. But the case that just came down on March 27 talked

-about the inherent sovereignty of this group and reiterated that which
was decided in 1879. The responsibility, the sovereign is the one that
the United States has the responsibility to. The Bureau of Indian
Affairs may have responsibilities with individual Indians, but the
Trust relationship, because of existing legislation, the Trust relation-
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ship is between two sovereigns. The treaty relationship is between two
sovereigns.
Mr. Jim was talking about the case of Puerto Rico, for example.

Within this committee the United States has a relationship with
Puerto Rico and they deal with the Puerto Rican Government. But
when the people of Puerto Rico go up to New York, then they are
dealt with with other concerns, with HEW and so forth and so on.
I think this is one of the other things which we don't want to bite

ofr for this committee more than it can chew. We spend an awful lot of
time with brush fires that go on that hamper positive programs and if
you allow the Trust Counsel to get into that they will be spending a
lot of time on brush fires rather than establishing some of the rights
for the tribe.

Senator ABOTTREZK. I have one or two comments to respond to that.
This is an interesting discussion and I hope you take it as that.

Brush fires are perhaps necessary in a democracy such as we have. If
you do not allow brush fires you soon have a forest fire. If you don't
backfire something you are going to burn the whole forest down and
that is what we want to try to prevent.
That is the purpose of all of this activity we are engaging in now,

I assume.
Second, I am very much opposed to the idea myself of saying once

you have elected somebody, then you blindly go along with everything
he says. I think the recent Watergate scandal will point out better than
anything I can say that you ought not to do what I just suggested, as
some people think we ought to do.
In other words, the suggestion is now, and I am not saying the Presi-

dent had anything to do with the coverup or anything, I don't know
that. The evidence is going to come out later on. But you have people
saying, such as Secretary of Defense Laird, that even if we do find that
the President is guilty, we should not know about it, we ought to let it
go, we ought to be blind, we ought to continue to be sheep. I am not
sure that is part of the representative democracy we want to pursue in
this country.
But if I read your testimony correctly, that is what you are suggest-

ing. You elect the tribal counsel and let him do anything he wants to
to the people. That is like saying let Mr. Nixon do anything he wants
to to the people because he is elected. I do not believe that.
I come under a lot of criticism in my state when I do something and

I should. But I defend myself when it is false criticism.
Nevertheless that ought to be retained. I do not think it is proper

to cut off people from money for their resources or legal help or what-
ever it is. Now, that is my speech for today and I want to thank you for
your testimony.
Mr. MENINCK. I have one question. You said for all Indians, but how

do you determine who is an Indian? Do you have a roll system or
census system or fingerprint?
Senator ABOUREZK. That is the only way that has been determined,

who has been enrolled and if he has any kin of blood quantum at all.
There is no statutory definition as far as I know. Do you know of any?
Mr. DELLWO. Most lawyers have a definition. Perhaps this proposal

should be amended to have a definition.
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Senator ABOUREZK. Not a definition of an Indian, no. A definition
of who might be eligible, yes.
Mr. DELLWO. That is what I say, yes.
Mr. JIM. If there is nothing further, we want to thank the committee

for the courtesy and opportunity to appear before you.
Do I understand now you are going to add immunity here, too, for

the tribal chairmen?
Senator ABOITREZK. As I take it, that is what you are asking for. I

have no power to grant immunity.
Mr. JIM. Thank you very much.
Senator ABOUREZK. The Six Nations Confederacy witness has not

appeared today and we have not received a statement from them. The
statement from the National Tribal Chairman's Association has been
submitted for the record or will be, as I understand from the staff.
[The material referred to above was not received in time to be in-

cornorated in the record.]
The hearings on this legislation are now brought to a close, thank

you very much.
[Whereupon, at 11:50 a.m. the hearing was concluded.]
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APPENDIX

Hon. JAMES ABOUREZK,
U.S. Senate,
Washington, D.C.
DEAR SENATOR ABOUREZK : By this letter, we wish to present the views of this

law firm on S. 1339, a bill to provide for the creation of the Indian Trust Counsel
Authority. A similar bill, S. 1012, is also before your subcommittee, but our
comments refer only to S. 1339.
For more than 35 years, our firm has been involved in representing American

Indians, Indian tribes and Indian organizations. We now represent 21 Indian
tribes in claims against the United States, four Indian tribes as general counsel—
the Three Affiliated Tribes of the Fort Berthold Reservation, the Confederated
Salish and Kootenai Tribes of the Flathead Reservation, the Arapahoe Tribe
and the Quinault Tribe—and the Hoopa Valley Tribe as special counsel. We
are also general counsel to the National Congress of American Indians and to
the NANA Regional Corporation, Inc. (of Alaska). We believe that our long
contact• with Indians and Indian tribes, our interest in their welfare and our
daily observations of the problems the United States government has experi-
enced in serving as trustee for the Indians especially qualify us to comment
on S. 1339.
We write this letter to support the concept of an Indian Trust Counsel Author-

ity or some similar organization which will be able to provide legal services for
Indians and Indian tribes both in the policy-making area and for those Indians
or tribes unable to obtain legal representation through usual channels because
such individuals or tribes may not have funds to allow them to retain attorneys
(and may have just causes where contingent fee arrangements are impossible
or impracticable), so that valuable property rights allegedly owned by such
individuals or tribes will not forever be lost because of inability to obtain legal
representation.
Few of us doubt that the United States, as a government and as a people, is

Interested in the welfare and advancement of the American Indian. The main
problem, as in the case of much public administration, is failure to translate
that feeling of interest and concern into effective action by the persons and the
agencies responsible to act for the United States and its people. Sometimes,
Immediate pressures of conflicting interests within the government prevent
effective action. Some of these conflicts of interests exist in the very structure of
the government agencies charged with protecting the interests of Indians. Presi-
dent Nixon noted this anomaly when he proposed legislation such as that now
before this Committee. In his July 8, 1970 message, he said:
"The United States Government acts as a legal trustee for the land and water

rights of American Indians. These rights are often of critical economic impor-
tance to the Indian people: frequently they are also the subject of extensive
legal dispute. In many of these legal confrontations, the Federal government is
faced with an inherent conflict of interest. The Secretary of the Interior and
the Attorney General must at the same time advance both the national interest
in the use of land and water rights and the private interests of Indians in land
which the government holds as trustee.

(161)

[Under authority previously granted, the following statements and
communications were ordered printed:]
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"Every trustee has a legal obligation to advance the interests of beneficiaries
of the trust without reservation and with the highest degree of diligence and
skill. Under present conditions, it is often difficult for the Department of the
Interior and the Department of Justice to fulfill this obligation. No self-respecting
law firm would ever allow itself to represent two opposing clients in one dispute;
yet the Federal government has frequently found itself in precisely that position.
There is considerable evidence that the Indians are the losers when such situ-
ations arise. More than that, the credibility of the Federal government is damaged
whenever it appears that such a conflict of interest exists.
"In order to correct this situation, I am calling on the Congress to establish

an Indian Trust Counsel Authority to assure independent legal representation
for the Indians' natural resource rights. . . ."
As indicated in that statement, if a law firm or a bank or trust company sought

to represent clients with conflicting interests, there would be justifiable public
criticism. Yet, our governmental agencies undertake to represent conflicting
Interest in the field of Indian affairs on a regular and continuing basis. As a
government function it seeks to advance the national interests and, at the same
time, it undertakes to be trustee and protector of the American Indians. Often,
the interests of the Indians in the preservation and enhancement of their natural
resources are in direct conflict with the programs, proposals and the objectives of
the Bureau of Sport Fisheries and Wildlife, the Bureau of Reclamation, the
Corps of Engineers, the Forest Service or other government agencies. Most of
these functions are under the supervision of the Secretary of the Interior who

is also charged with the primary responsibility of being guardian and trustee
for the Indians.
The lawyers representing the government are usually in the Department of

Justice. These lawyers are charged with the responsibility of defending the

United States in litigation. At the same time, they have a responsibility to guide
legal policy and represent the United States in carrying out its duties as trustee

for the Indians. In many circumstances, this places the Department of Justice

in an almost untenable position.
We well remember one glaring example of the conflicts which frequently face

government lawyers. When we became general counsel for the Klamath Indian

Tribe more than 25 years ago, we undertook a study of the past dealings be-

tween the tribe and the United States. We became aware that the United States,

near the turn of the century, had granted to the California-Oregon Power Com-

pany (COPCO) permission to build a dam on a river which had long furnished

valuable salmon to the Klamath Tribe. The permission was accompanied by a

requirement that adequate fish ladders be installed so that the Klamath Indians

would not be deprived of their supply of salmon. The ladders did not operate

effectively from the beginning or soon became inoperative.
It was too late for the tribe to sue because it would be faced by a defense

based on the statute of limitations. That statute would not apply against a suit

by the government on behalf of the tribe. We requested that the government

Institute such a suit asking for money damages and installation or repair and

maintenance of adequate fish ladders. The Department of the Interior agreed

and requested that the Department of Justice proceed. A capable attorney was

assigned to the case by the Department of Justice and he spent considerable

time in preparation of background material and a complaint to be filed in appro-

priate federal court. We made our research available to him and cooperated in

all possible ways. However, the case was never filed because the Department of

Justice at that time came face to face with cases where it was on the other

side—tribes were suing the United States for loss of fish and fishing rights aris-

ing from construction of dams by the United States. Anyone can appreciate the

Inconsistent position forced on the Department of Justice if it pursued the

COPCO case. It would be asserting a principle and measure of damages in that

case directly contrary to its assertions in the other cases. Thus, the trust obliga-

tion owed to the Klamath Tribe was buried by the weight of government self-

interest.
This is but one example. There are others, and there will always be others so

long as the United States remains in the conflicting position in which it now

finds itself.
WATER RIGHTS

President Nixon gave prominence to protection of Indian water rights. Over

the years, the Indians have felt it most urgent that their rights in the waters of

•i;
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western streams be asserted and established. Economically, there is no more
valuable commodity than water in the arid west. The Indians have felt that the
United States, as their trustee and guardian, has failed to act adequately to
assert and establish the water rights which were recognized by the Supreme
Court of the United States in Winters v. United States (207 U.S. 564 (1908) ).
Many of us have watched with amazement, for many years, as the United States
has allowed opportunity after opportunity go by to protect the Indian water
rights. This was especially true in the early phase of the Colorado River litigation.

All competent observers realize that the Secretary of the Interior, the Cabinet
officer charged with administering Indian affairs, is the umpire of a tug-of-war in
his own department. The Bureau of Indian Affairs frequently with commendable
zeal, tries to protect the interests of the Indians (including their water rights),
but the Bureau of Reclamation, has, as its mission, the development of reclama-
tion and irrigation projects, many of which require that Indian water rights be
strictly limited to those which are economically feasible as determined by the
Bureau of Reclamation. We don't read this limitation in the Winters case. But
It is only reasonable to ask how the trustee may act fairly amid such conflicts.

S. 1339

S. 1339 would create a separate entity outside of the Department of the Interior
to promote the rights, claims and interests of the Indians in their natural re-
sources, unfettered by the other programs, aims and ambitions of the agencies
and bureaus within the Department of the Interior. An earlier, identical version
of this bill in the last Congress elicited much discussion and constructive criti-
cism from the Indian community. S. 1339 is still in need of the same modifications
suggested then.
Rather than burden you with a lengthy discussion of the bill and its various

provisions, which will undoubtedly have been covered by others, I will move im-
mediately into the areas of the bill which we believe should be amended to have
the bill fulfill the needs of the Indians.
We have attached, as Attachment A, a list and explanation of four technical

amendments which we believe should be made for purposes of clarification.
More major amendments which we feel should be made are as follows:

SECTIONS 8 AND 9—POWERS AND DUTIES OF THE AUTHORITY

Our suggestion Involves extensive changes in language and the exact means
by which the Authority will accomplish the purposes for which it is to be estab-
lished. Sections 8 and 9 are the meat of the bill, outlining the exact services and
functions the Authority may perform in carrying out its purpose—the preserva-
tion and protection of Indian natural resource rights. We believe that the plan
proposed by these two sections is somewhat confusing.

Section 8 authorizes the Authority to perform "legal services," and Section 9
authorizes It to sue "for the protection, preservation, utilization, conservation,
adjudication, or administration of natural resources or interests" had or claimed.
We remain unsure why the Administration thinks that the two sections are nec-
essary. We Interpret Section 8 as authorizing the Authority to take over the
role of the Departments of Justice and Interior in the area of the protection and
preservation of Indian natural resource rights, as the lawyer for an Indian tribe
or Individual, for the purposes of prosecuting claims and urging Indian inter-
ests against third parties. In other words. one role of the Authority would be
to replace the Departments of Interior and Justice in rendering legal services in-
volving private parties or corporations, states, their officers or employees, to
Indians and Indian tribes on claims to and rights In natural resources, especially
where a governmental policy might affect the judgment of the Secretary of the
Interior or place him in a conflicting position.
We see the role of the Authority under Section 9 as that of an adversary

against the United States or its departments or agencies, states or subdivisions
thereof, or corporations, public or private. In this role, the Authority will bring
legal actions on behalf of Indians or Indian tribes, often in opposition to the
Department of Justice.
We believe that both the language of the two sections and the existence of the

two separate sections outlining the duties and powers of the Authority lead to
unnecessary and undesirable ambiguities. For example, from those sections it is
unclear whether the Authority may bring suits against third parties for money
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damages. Since Section 10 authorizes suits against the United States pursuant
to 28 U.S.C. §§ 1346 (a ) (2) and 1491, it would seem that the Authority may sue
the United States for money damages. This uncertainty should be clarified. The
amendment we have suggested would permit suits for money damages only if the
suit meets the standards set out in the amendment.
Another ambiguity arises because neither Section 8 nor 9 makes clear the scope

of power the Authority has to preserve and protect Indian natural resource rights.
For example, is a suit for a tax refund from a state a suit for the protection and
preservation of Indian natural resource rights as defined in the bill? We think not.
We believe that very few cases involving claims for money damages are actually
for the preservation and protection of natural resource rights of Indians as the
term is used in the purpose clause of the bill. A claim for money damages usually
arises when a resource has been lost, not for its protection or preservation. More-
over, the need for the Authority may not exist in a suit for damages. In such a
case, a fund will or may be produced and may serve as a basis Pr employment of
private counsel on a contingent basis.

Finally, the bill does not make clear whether the Authority may defend suits,
or intervene in actions in the name of the United States. The bill does provide that
the Authority may sue in the name of the United States. We believe that the
Authority should be permitted to "act" in the name of the United States in prose-
cuting, defending and intervening in suits for or relating to Indian natural
resource rights. For example, pursuant to the recent decision of the Supreme
Court in the Eagle River case, some western states may attempt to force Indian
tribes to enter state proceedings allocating water rights. In these situations, pur-
suant to 43 U.S.C. § 666, the United States will enter on its own behalf. However,
the Authority should be permitted to enter on behalf of the Indian tribes in the
name of the United States, since the United States holds the tribes' water rights
in trust.
In an attempt to clarify some of these ambiguities, to define clearly the powers

of the Authority and to focus more definitely on the areas in which the Authority
should exercise these powers, we suggest that Sections 8 and 9 be amended to read
as follows:

"Sec. 8. The Authority, with the consent of an aggrieved Indian, Indian tribe,
band, or other identifiable group of Indians, acting either in the name of the
United States, in the name of the Indian or tribe, or in its own name, is author-
ized to render all legal services, now authorized to be rendered by the Depart-
ment of the Interior or the Department of Justice, necessary to preserve and
protect natural resource rights of Indians, including, but not limited to, rights
or claims of the Indians to natural resources, such as rights to land, minerals
and timber; rights to the use of water; and rights to hunt and fish. The legal
services authorized to be performed pursuant to this section, include, but shall
not be limited to, the investigation and inventorying of Indians' land and water
rights; the advocacy of the policy favorable to Indians within the executive
branch; the initiation and prosecution to final judgment, in all courts of the
United States, and of the States, against the United States, its departments,
agencies, officers and employees, or against any of the States, their subdivisions,
departments and agencies, or against persons and corporations public or private,
all actions in law and equity for the protection, preservation, utilization, con-
servation, adjudication or administration of natural resources or interests
therein had, or claimed by the Indians, including but not limited to, rights to
land, timber and minerals; rights to the use of water; and rights to hunt and
fish; the defense in any and all courts of the United States and States of all
actions in law and equity which might affect claims or rights to resources owned
or claimed by Indians; the prosecution and defense of appeals in all courts of
the United States and of the States: and the institution of and participation in
actions in any Federal, State or local administrative proceeding in order to
protect the natural resource rights of Indians. The United States waives its
sovereign immunity from suit in connection with litigation initiated by the
Authority under this section: Provided, however. that in exercising its discretion
in selecting the Indians and Indian tribes for whom legal services shall be
rendered under this section. the Authority shall consider whether the Indian
or tribe will be plaintiff, defendant, or intervenor; the nature of the right or
rights, claim or claims, involved the nature of the issue presented; the ability
of the Indian or Indian tribe to afford or otherwise acquire legal representation;
and whether the claim can best be brought in the name of the United States
in the particular situation involved.
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"Sec. 9. The legal services rendered pursuant to section 8, hereunder, shall in
no way absolve the Department of the Interior and the Department of Justice
of their responsibilities to the Indians, including those which derive from the
trust relationship and any treaties between the United 'States and any Indian
or Indian tribe: Provided, that in any case in which the Authority has under-
taken to perform legal services for an Indian or Indian tribe pursuant to sec-
tion 8 hereof and the Authority is opposing the Department of Justice, or the
Department of Justice is in a position of conflict, the Department of Justice
shall be relieved of its responsibility to provide legal representation for any
Indians or Indian tribes involved in said suit: Provided further, that in deter-
mining the litigating position of the Department of Justice on any matter affect-
ing the rights of Indians or Indian tribes, the Department of Justice shall con-
sider and give due deference to the obligations of the United States deriving
from the trust relationship and any treaties between the United States and any
Indian or Indian tribe."
The suggested amendment is not as extensive as it appears at first blush. We

have attempted to express more clearly the powers and duties of the Authority
to fill the need we believe the bill attempts to fill. Based on the stated purposes
of the bill and the transmittal letter from the Acting Secretary of the Interior,
the services to be performed by the Authority relate to the protection of natural
resource rights of Indians. The Authority would have the power to influence
governmental policy in its assigned area of responsibility, free from conflicts of
interest. It would be free from pressures exerted on decisionmakers now in the
area of Indian affairs. In the appropriate case, it could undertake legal represen-
tation.
We understand that the Authority is not designed to become the source for

processing claims for money damages on behalf of Indians and Indian tribes. We
do not interpret the bill as intending to set up an agency to perform free legal
services for all Indians and Indian tribes with respect to all of their legal prob-
lems. We interpret the bill as intending to fill the area which all seem to agree
needs to be filled—the protection and preservation of Indian natural resource
rights—both at the policymaking level and, if necessary, to represent the Indians
in court.
There is an urgent need in that area. From a practical point of view, much of

the litigation involved with Indian resource rights involves injunctions, declara-
tory judgments, and other nonrevenue-producing actions. Thus, a tribe without
funds cannot retain legal assistance. Also, it is difficult or impossible for a law
firm to take a case for injunctive relief on a contingent basis. Accordingly, in the
past, Indians and Indian tribes without funds to hire counsel have been required
to rely on the Departments of Interior and Justice to protect their claims to
Indian natural resource rights, even through these Departments, who represent
the interests of the government, often face conflicts with the interests of the
Indians.
This is why there is an rugent need for an Indian Trust Counsel Authority or

similar agency to represent strenuously and actively the Indian interests in these
vitally important, but nonrevenue-producing, claims involving natural resources.
The amendment would, we believe, help to assure that protection and preserva-
tion of Indian natural resource rights are the primary reasons for the existence
of the Authority.
At this point we believe a caveat is in order. We believe that the worst course

to follow to protect and preserve Indian natural resource rights would be to
provide for the creation of a huge bureaucracy under the guise of "helping" the
Indians. Our view of the Authority is that it would be an office of modest size
staffed with capable men knowledgeable in the area of Indian law, • not a new
bureaucracy to carry the cross of Indian rights into courts all over the country.
We do not believe that the Authority should be an institution to which all In-
dians may come to get legal representation on any and all grievances. The major
role of the Authority should be to affect government policy and decisions on In-
dian resources by actively urging, free from conflict, the Indian point of view
within the executive branch prior to any governmental action; failing that,
litigation on a limited, selective and discretionary basis. If it is not made clear
that the major role of the Authority is in the polcymaking and nonrevenue-
producing litigation areas, then the demand on the Authority for its services will
be overwhelming and its effectiveness will be limited because it will be spread too
thinly.
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As the President noted in his July 8, low, message, the main function of the
Authority would be to remove the conflict of interest with respect to Indians'
resource rights out of the Departments of Interior and Justice and provide for
the Indian an independent voice not influenced by other conflicting national
considerations. We believe that this function can best be accomplished by making
clear that the scope of power of the Authority, as far as litigation is concerned,
shall emphasize the preservation and protection of Indian natural resource rights
and not undertake claims for money damages unless the claim is deemed im-
portant and private counsel is not forthcoming. Thus, we believe the Authority
should exercise a great deal of discretion in choosing which eases to litigate,
for the Authority will be unable to institute every action which it is requested
to bring to protect and preserve Indian resource rights.
This brings up the question of guidelines or standards to indicate to the Au-

thority the intent of Congress which actions relating to Indian resource rights
should be given priority. We do not believe that the discretion of the Authority
should be unlimited. Because we believe that the Authority is not designed to
perform all legal services for all tribes and that it will be constrained somewhat
by its budget, we believe that the statute itself should contain some specific
standards. As we note below, the insertion of standards also clears up the ques-
tion of whether and in what limited circumstances the Authority can or should
bring actions for money damages.
We believe that the standard should balance the potential benefit to Indians

or tribes of a particular action against the ability of the Indian or tribe to ob-
tain its own counsel in that action. Thus, the major considerations in the Au-
thority's decision to accept a case should be the nature of the issue and the
ability of the tribe to obtain its own legal counsel. For example, where the case
involves facts and questions affecting only one Indian or tribe, the ability of
that Indian or tribe to afford counsel or to have counsel represent it on a con-
tingent basis, should be given great weight by the Authority in deciding whether
to pursue the case. However, where the tribe can obtain its own counsel, but the
issue involved may affect many tribes, such as an involved water rights ques-
tion, then the Authority should be able to intervene to urge the position which is
most beneficial for the Indians. The Authority should also be permitted to bring
or intervene in suits for damages where a suit satisfies these criteria.
Another consideration is that often actions could only be brought under sec-

tion 9 because the statute of limitations may have run against the Indians or
tribe. When that situation exists, the Authority should be able to authorize a
suit in the name of the United States and represent the Indian or tribe either
alone or in conjunction with the tribe's counsel. The ability of the Authority to
avoid the bar of the statute of limitations should, when relevant, be a considera-
tion in deciding whether to accept a case.
The suggested amendment to section 9, also attempts to clarify the roles of the

Departments of Interior and Justice. It exempts the Department of Justice from
the trust responsibility in only those cases where it actually opposes the Author-
ity or where it faces a conflict. We do not see a need to exempt either depart-
ment from any trust responsibility merely because the Authority is acting as the
arm of the government representing Indians in one suit.
The suggested amendment to the bill would authorize the Authority to act in

the name of the United States in all instances, i.e. as intervenor or in agency
proceedings, not merely as a plaintiff. In addition, the amendment permits the
Authority to act in its own name or in the name of the Indian or Indian tribe.
Our proposed amendment also omits the language providing that any suit

against the United States should be tried before a judge without a jury. When
a jury trial is available and permitted under law, we believe the Authority
should he permitted to choose whether to seek a jury trial.
Our last comment relating to our proposed amendment to sections 8 and 9 is

that under section 9 as the bill is drafted, the Authority cannot initiate but may
only intervene in "any Federal, State or local administrative proceeding in order
to protect the rights of the Indians." Our amendment gives the Authority power
to initiate such administrative proceedings. We believe the Authority should
have this power.

SECTION 10—CLAIMS UNDER THE INDIAN CLAIMS COMMISSION ACT

The second major area which we feel needs amendment is to clarify the mean-
ing of section 10. Section 10 provides that the Authority may not file, prosecute

a
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or intervene in any action, claim or other proceeding against the United States
relating to any matter as to which a claim has been filed or could ha-e been filed
under the Indian Claims Commission Act or any other special statute authorizing
claims by Indians against the United States. However, as now drafted, it also
provides that, "the Authority may assist any Indian tribe requesting such assist-
ance in its claim pending before the Indian Claims Commission." (Emphasis
supplied.) Confusion could arise because of the apparent inconsistency in pro-
hibiting the Authority from "the filing or prosecuting of or intervention in any
action" before the Indian Claims Commission, but permitting it to assist a tribe
requesting assistance in its claim.
We will explain. All of the claims filed before the Indian Claims Commission

do not relate specifically to the protection and preservation of Indian natural
resource rights, but rather to money damages for past wrongs. Thus, such claims
are really outside the Authority's bailiwick. However, experience has taught us
that investigation of a present day dispute often reveals facts helpful in an
"historical" Indian case. Thus, we suggest that the language following "Provided,
however," in section 10, be deleted and the following language substituted:
"Provided, however, That the Authority may work in conjunction with attor-

neys for tribes with claims pending which were filed pursuant to Section 2 of the
Indian Claims Commission Act or any other special statute authorizing a claims
suit to be brought by Indians against the United States and may freely ex-
change information with such attorneys, at the request of the tribe and
attorneys."

SECTION 5-OUTSIDE COUNSEL AND EXPERTS

The third major area we feel should be changed to help in carrying out the
purpose of the bill is an amendment to subsection (b) of section 5 to authorize
the Authority to hire outside counsel and experts whenever it sees fit, not merely
when there is a conflict in the interests sought to be represented. This will assure
that the Authority will be able to provide effective representation. This is es-
pecially true in the beginning years of the Authority. Thus, we suggest that sec-
tion 5(b) be amended to read:
"(b) The Board of Directors may, at the request of the Trust Counsel, hire

special counsel and experts which it deems necessary to assist the Authority in
performing its duties. The Board of Directors shall appoint and fix the compensa-
tion of such special counsel and experts as it deems necessary."

SECTION 2-BOARD OF DIRECTORS

Another amendment which we feel would strengthen the bill is the expansion
of the Board of Directors to nine members, rather than three. This would reduce
the possibility that political pressures would influence the operation of the Au-
thority. For example, if two of the three members of the Board happen to be
from the southwest, the Indians located in other parts of the country might
feel deprived of adequate representation. We believe the Authority will more
quickly capture the confidence of the Indians if the Board of Directors repre-
sents a more representative cross-section of the American Indian community.
This suggestion would amend section 2(b).

SECTION 11-DOCUMENTS

Our suggested amendment relates to the Authority's ability to demand rather
than request certain information, personnel, services or material it deems neces-
sary to carry out its functions. As now drafted, section 11 (2 ) merely authorizes
the Authority to request services, etc. from other agencies. We suggest the fol-
lowing addition to section 11(2) :
"Provided, That in any suit initiated or defended by the Authority, any letter,

paper, document, map, or record in the possession of any office or department of
the United States (or certified copies thereof) may be used in evidence, and
the departments of the Government of the United States shall give full and
free access to the attorney or attorneys of the Authority to such letters, papers,
documents, maps, or records as may be useful to said attorney or attorneys in
the preparation for trial or trials of such suit or suits."
This language is familiar to most attorneys dealing in the field of Indian law,

for it appears in many jurisdictional acts. For example, see the Act of July 30,
1946, 60 Stat. 715, sec. 5.
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We have one final comment regarding section 11(2). We believe the legislative
history should make clear (or the bill amended, which we feel would be un-
necessary) that under section 11(2) the services of the Department of Justice
would be made available to the Authority in those cases where the Authority
is taking the place of the Department, in all cases other than where the
Authority is opposing the Justice Department. Some specific services are: (1)
help from the United States attorneys in filing papers and pleadings; (2)
detailing of Justice Department attorneys to assist the Authority on particular
cases; and (3) assuring that the files of the Department of Justice are readily
available to attorneys for the Authority.

PRENOTIFICATION PROCEDURE

Another suggestion relates to the addition of a section providing that the
Authority be informed on any proposed action by any executive department or
agency which might affect Indian natural resource rights. It is our experience
that many problems which have resulted in long litigation could have been
solved easily had all parties been informed of the proposed actions initially.
Thus, to assure that ,the Authority is notified of proposed actions of executive
departments and agencies, we suggest the following amendment:
"Sec. 12. Any executive department or agency of the United States shall, with

respect to any proposed action- which may affect or impair the rights or claims
of any Indian, Indian tribe, band or other identifiable group of Indians to
natural resource rights to land, timber and minerals; rights to the use of water;
and the rights to hunt and fish within the United States' trust responsibility
owing to the Indians:

(1) give notice to the Authority and to any and all affected Indians or
Indian tribes, bands and groups of the proposed action; and
(2) afford the Authority and all affected Indians or Indian tribes, bands

and groups a reasonable opportunity to submit comments upon the proposed
action and, where an oral hearing is required by law or where the depart-
ment or agency deems it appropriate to hold a hearing, an oportunity to
participate therein.
Upon taking final action with respect to such proposed action, the depart-ment or agency of the United States involved shall give notice to the Au-thority and all affected Indians or Indian tribes, bands and groups of thefinal action taken."

The addition of this amendment would necessitate changing the present sec-tion "12" to section "13".
This pre-notification section would permit the Authority to urge independentlythe position most beneficial to the Indians" at the policy-making stages of thedecision making process and in our opinion go a long way to solving the conflictof interest problem without any litigation at all by the Authority.Finally, we believe that adequate funding of the Authority is vital to theproper functioning of the Authority. As noted, in the dual role of the Authority,the key to the effective representation of natural resource rights of Indianswill be the funds authorized and appropriated by Congress to support theAuthority.

Sincerely,
WILKINSON, CRAGTJN & BARKER.

ATTACHMENT A TO LETTER OF WILKINSON, CRAGUN & BARKER

MINOR SUGGESTED AMENDMENTS TO S. 1339

AMENDMENT TO § 2(n)
In Section 2(b), change "three" to "nine" so the section reads:'The Authority shall be governed by a Board of Directors composed of ninemembers, to be appointed by the President by and with the advice and consentof the Senate."

REASON

We believe that this amendment will aid the Authority in more quickly gain-ing the confidence of the Indians across the country by permitting a greater
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cross-section of representatives to be on the Board. The increase in number
will also help insulate the Board from political pressures. This change requires
a few other technical amendments. First, in Section 2(c), change "At least two"
to "A majority," and second, in Section 2(d), change "three" in line 10, page 2,
to "nine," and change "one" in line 11, page 2, to "three," and both times "one"
appears in line 12, page 2, change it to "three."

AMENDMENT TO § 2(E)

In Section 2(e), add the words "Indian members of the Board of" between
"the" and "Directors" on line 21, page 2, so the section would read:
"(e) The President shall designate one of the Indian members of the Board

of Directors to serve as Chairman at his pleasure."

REASON

We believe that this amendment will also make the Board more responsive
to the needs of the Indians.

AMENDMENT TO § 5(D)

Change Sec. 5(d) to read:
"(d) The Board of Directors shall, in the event of the possibility of a conflict

of interest within the Authority in its activities under this Act, hire special
counsel and experts, if necesary, pursuant to paragraph (b) of this section to
assist or represent one or all of such potentially conflicting interests."

REASON

As the bill is now drafted, it seems that the Board "may" hire special counsel
when there is a conflict between parties "requesting" assistance under § 8 or
§ 9. We believe that there should be no discretion and that where a potential
conflict of interest appears, the Authority should immediately hire special
counsel. If the Board has discretion not to hire special counsel where a potential
conflict appears, the problem sought to be cured will be perpetuated.
Second, the mandatory language requires the other change in language so

that the Board is not required to appoint special counsel whenever there is a
conflict between requesting parties. The Board should not be required to
appoint special counsel when it is requested to perform services, but decides
not to undertake performance of them for some reason.

AMENDMENT TO § 10

Section 10 should be amended by adding sections 1362 and 1505 of Title 28 of
the U.S. Code, so lines 23 and 24, p. 6, would read:

could be brought under the provisions of Section 1346(a) (2), 1362,
1491, and 1505 of title 28, United States Code...."

REASON

These additions merely make complete the sections of Title 28 pursuant to
which tribes may bring suit against the United States. Section 1505 specifically
identifies any tribe, band or other identifiable group of American Indians (in-
cluding Alaska Natives) as proper plaintiffs. It is more or less a subsection under
§ 1491 and should be mentioned in the bill so that the bill is not interpreted as
not authorizing the Authority to sue under that provision.

Section 1362 provides:
"The district courts shall have original jurisdiction of all civil actions, brought

by any Indian tribe or band with a governing body duly recognized by the Secre-
tary of the Interior, wherein the matter in controversy arises under the Con-
stitution, laws, or treaties of the United States."
Under that section tribes may seek declaratory and injunctive relief in the

district courts. This section should be included again so as not to permit the
inference that the Authority may not sue under this section.

96-143-73 12
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STATEMENT OF THE U.S. COMMISSION ON CIVIL RIGHTS

The United States Commission on Civil Rights supports in principle the cre-
ation of an independent Indian Trust Counsel Authority in the Executive Branch
of the Government to carry out the United States' responsibility to represent
Indians or Indian tribes in the assertion or protection of their natural resource
rights. This statement will assess the need for an independent Indian Trust
Counsel Authority, particularly as shown by the Commission's own investigations
of the failure of the Federal Government to adequately protect the all important
water right of Indians in the Southwest. The statement will also discuss the pro-
visions of S. 1339 and recommend changes which the Commission believes will
strengthen that proposal.

President Nixon described the need for an Indian Trust Counsel Authority in
Message to Congress on Indian Affairs of July 13, 1970. The President stated:
"The United States Government acts as a legal trustee for the land and water

rights of American Indians. (These rights are often of critical economic importance
to the Indian People; frequently they are also the subject of extensive legal
dispute. In many of these legal confrontations, the Federal government is faced
with an inherent conflict of interest. The Secretary of the Interior and the At-
torney General must at the same time advance both the national interest in the
use of land and water rights and the private interest of Indians in land which
the government holds as trustee.
"Every trustee has a legal obligation to advance the interests of the beneficiaries

of the trust without reservation and with the highest degree of diligence and
skill. Under present conditions, it is often difficult for the Department of the
Interior and the Department of Justice to fulfill this obligation. No self-respect-
ing law firm would ever allow itself to represent two opposing clients in one dis-
pute; yet the Federal government has frequently found itself in precisely that
position. There is considerable evidence that the Indians are the losers when such
situations arise. More than that, the credibility of the Federal government is
damaged whenever it appears that such a conflict of interest exists."
The Commission believes that the existence of the conflict of interest in the

Federal Government's protection of Indian natural resource rights is indisputably
clear. The Department of Interior is not only charged with the responsibility to
manage Indian affairs but is also charged with the often conflicting responsibility
to administer the public lands, mines, fish and wildlife, reclamation projects,
national parks, and the petroleum conservation on behalf of the United States.
The Solicitor of the Department of Interior serves as both the attorney for the
Bureau of Indian Affairs and to the Bureau of Reclamation and the Bureau of
Land Management and other agencies of the Department of Interior whose inter-
ests conflict with Indian natural resources rights.
Such clear conflicts of interest also exist with regard to the Department of

Justice. The Department handles the litigation of all Federal agencies. In this
capacity it must act not only on Interior Department requests to undertake litiga-
tion to protect Indian natural resources rights but must also pursue recommenda-
tions from the same Department to litigate potentially conflicting issues on behalf
of the Bureau of Reclamation and the Bureau of Land Management. The Depart-
ment of Justice also represents other Federal agencies in litigation opposing the
natural resources interests of Indians. In fact, the Department defends the United
States against claims brought by Indians before the Indian Claims Commission.
The Federal conflict of interest in fulfilling the United States' trust respon-

sibility to Indians is perhaps most apparent and most alarming when water
rights are at stake. Water is all important in the West, particularly in the arid
regions where many Indian reservations are located. The herds Indians graze,
the crops they raise, and the recreational facilities they operate on their reserva-
tions all depend on water. In fact, Indians may continue to maintain and develop
their tribal lifestyles only if their water rights are fully protected.
The Supreme Court has defined the extent of these rights. In Winters v. United

States, 207 U.S. 564 (1908), the Court declared that when the Indian Tribes
ceded their lands to the United States they retained the right to the use of suffi-
cient water to meet their present and future needs. Unfortunately, the conflicting
responsibilities of the Departments of Interior and Justice have often meant
that Indian rights under the Winters doctrine have not received the full protec-
tion that the United States' trust responsibility requires.
The Commission on Civil Rights has recently investigated examples of the

failure of the Federal Government to adequately protect Indian water rights. As
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part of a nationwide study of civil rights problems of American Indians, the
Commission conducted investigations in New Mexico and Arizona which culmi-
nated in public hearings held in November 1972 in Albuquerque, New Mexico,
and Phoenix, Arizona.
Based on these hearings and investigations the Commission has prepared The

Southwest Indian Report scheduled for release on May 14, 1973. Those portions
of the report dealing with Indian water rights and the United States' trust re-
sponsibility are included as an appendix at the end of this statement.
In the Southwest Indian Report, the Commission made the following conclu-

sions concerning Indian Water rights:
The ability of the tribes and the Pueblos in New Mexico and Arizona to as-

certain the quantity of water to which they have a legal right is crucial to the
development of reservation lands, the upgrading of life and in some cases the
preservation of an Indian or tribal life-style. It is the responsibility of the
Federal Government as trustee for Indian lands to protect these rights. This the
Federal Government has failed to do.
The responsibility for the protection of Indian water rights rests largely in

the Department of Interior. Much of the Federal responsibility for the develop-
ment of a conflicting variety of water programs also rests with the Department
of Interior. Although different bureaus within the Department are charged with
these responsibilities, the conflict of interest is fundamental and usually oper-
ates to the derogation of Indian interests. The Department of Justice, which
functions as the "government's lawyer," has a concomitant responsibility to
Indians, a responsibility which is often severely compromised by similar con-
flicts of interest.
Testimony presented by Arizona and New Mexico Indians, as well as other wit-

nesses, depicted the prolonged and unsuccessful efforts by Indians of this region
to obtain a determination of their water rights by appropriate court or legisla-
tive action on the part of the Federal Government. In the meantime, the South-
west has undergone significant growth and development. This development has
been based on water, water which might have been used. to develop Indian lands.
Unless Indians obtain a proper assessment of their water rights, continuation of
this growth pattern will inevitably be accompanied by the further erosion of
Indian rights.
The Commission's conclusions are based on numerous specific examples of the

failure of the Federal Government to adequately fulfill its duties as trustee for
Indian water rights. To execute its duty to preserve the property of the trust,
the Indian water rights, the United States must do at least two things: (1) clearly
identify and inventory the property which is the subject of the trust and (2)
vigorously defend that property against any encroachment which will diminish
the value or extent of the property. Testimony at the Albuquerque hearing by
both Indians and representatives of their trustee, the United States Government,
amply demonstrated that the trustee has not faithfully done either.
For example, Domingo Montoya, a Sandia Pueblo Indian who is a member of

Six Middle Rio Grande Pueblo Irrigation Committee and was formerly Chairman
of the All Indian Pueblo Council, testified that the Council forwarded a resolution
to the Secretary of Interior and the Commissioner of the BIA requesting their
assistance in inventorying New Mexico Pueblo water rights in 1965. Not until
five years later in 1970 when Louis R. Bruce, then Commissioner of Indian
Affairs, came to New Mexico did the Federal Government respond and apparently
agree to undertake the task. But as of now a serious comprehensive study of
the water needs of the Pueblo tribes has not been made.
Mr. Hubert Velarde, President of the Jicarilla Apache Tribe, testified that his

tribe's attorney had written to the BIA in 1958 requesting an inventory. Mr. Ye-
larde told the Commission that the tribe had never received an answer to the
1958 letter.
Testimony at the Albuquerque hearing also showed that it was only recently

that the BIA provided funds ($50,000) to the Confederation of Colorado River
Tribes to do a study which would include an inventory of water. Likewise, the
government only recently funded several central Arizona tribes to do a study
of their water needs in order to make their case for water allocations from the
Central Arizona Projects irrigation system.
In addition to examples of the United States failing to inventory the property

for which it is trustee, the Albuquerque hearing also produced Indian allega-
tions that the Department of Interior failed to act to protect Indian rights
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because of direct conflicts of interest. Veronica Murdock, representing the Colo-

rado River Tribes, described a situation involving the Fort Mojave Tribe. She

alleged that the Bureau of Reclamation had originally made a commitment to

the tribe to provide a block of electric power when the Parker Davis Dam

Project was built. According to Ms. Murdock, the Bureau of Reclamation has not

lived up to this commitment. The Tribe has attempted to get the Bureau of Indian

Affairs to assert their interest against the Bureau of Reclamation. The Secretary

of Interior has taken no action, however, and the tribe has received no word from

the Bureau of Reclamation.
A striking example in which the government admitted that a conflict of in-

terest prevented it from filing suit on behalf of Indian natural resource rights

was provided by the testimony of Paul Smith, President of the Salt River Pima-

Maricopa Indian Community Council. Mr. Smith stated that when a river made

up the boundary to a reservation dried up, non-Indians moved onto Indian land.

It took 20 years for the Indians to convince the Bureau of Land Management

to survey the boundary. Then the Indians, their attorney, and staff from the De-

partment of Interior's Solicitor's Office in Phoenix asked the Department of In-

terior and the Department of Justice to file suit against the trespassers. The

Indians received a telegram from Interior's Assistant Secretary, Harrison

Loesch, informing them that the Department would not recommend such a suit

to the Justice Department. Secretary Loesch's telegram contained this shocking

admission:
"I best [sic] agree that as far as the question of seeking damages from third

parties ultimately resulting from a mistake in factual assumption that existed in

this Department for decades is concerned, the situation appears to present a

classic example of the conflict of interest which this Department has often

faced . . ."
Based on the findings of its investigation and on the testimony received

 in its

Albuquerque and Phoenix hearings concerning the inadequate protectio
n of

Indian water rights the Commission on Civil Rights included th
e following

among its recommendations in The Southwest Indian Report:

"Congress should act favorably upon the proposal for the establishment
 of an

Indian Trust Counsel Authority, or enact other appropriate legislat
ion to estab-

lish a separate agency with the sole duty of preserving and prote
cting Indian

property rights, including water rights, so that a conflict of interest in this area

no longer prevails. This agency must be guaranteed sufficient staff and
 funding

to compete with the legal staff of the Interior Department. (emphasis supplied.)
 "

The Commission on Civil Rights believes that enactment of S. 1339, the Ad-

ministration's proposal to establish an Indian Trust Counsel Authority, would go

a long way toward meeting the Commission's recommendation in The Southwest

Indian Report and toward fulfilling the United States' trust responsibility.

S. 1339 proposes a Trust Counsel Authority to be governed by a three-person

Board of Directors including at least two Indians appointed by the President

with the advice and consent of the Senate. The President would appoint the

Chairman of the Board of Directors. The bill provides that the Trust Counsel

Authority shall be free of control by any Executive Department. The Authority

would be authorized to render legal services with the consent of an aggrieved

Indian or Indian Tribe with regard to Indian natural resource rights. S. 1339

would absolve the Department of Justice from providing legal representation to

Indians with regard to their natural resources but would not diminish the De-

partment of Interior's or the Department of Justice's other trust responsibilities

or treaty obligations.
Indian groups and Indian spokesmen have generally supported the adminis-

tration's proposal. They have, however, expressed some reluctance and sug-

gested changes in the bill. The Commission believes that this reluctance is quite
understandable. Too often in the past Indians have accepted proposals which
appeared to be in their best interests only to find that they were ineffectual or
even detrimental when implemented. Too often they have seen Federal Indian

policy fluctuate between the equally unacceptable extremes of termination and
Federal domination. In establishing an Indian Trust Counsel Authority, the

Congress should make all efforts necessary to allay this Indian skepticism.

The major reluctance to wholeheartedly endorse the Indian Trust Counsel

Authority stems from Indian fears that the Authority may not be given ade-

quate support to effectively protect Indian natural resources, particularly if,

once the Department of Justice is relieved of its duty to represent Indian natural
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resource interests, the Department and the Department of Interior should be-
come active adversaries of Indian natural resource rights. Although S. 1339
provides that "nothing in this Act shall absolve the Department of the Interior
and the Department of Justice of their responsibilities to the Indians, including
those which derive from the trust relationship and any treaties between the
United States and any Indian or Indian tribe," that provision alone will not
remove Indian doubts. The Commission believes that the Congress should take
two further major actions.

First, every conceivable effort must be made to insure that sufficient funds
are appropriated to enable the Trust Counsel Authority to function effectively on
an adequate scale. It would be a cruel deception to create a Trust Counsel Au-
thority to represent American Indians, only through the budget process to strip
the Authority of whatever resources it needs to do its job. Although S. 1339 can-
not in its own provisions assure sufficient appropriations, the Subcommittee on
Indian Affairs should made certain that the legislation clearly indicates a Con-
gressional commitment to provide adequate funds for the Authority.
Second, the Commission believes that some guarantee should be provided that

other legal representation will be available to Indians asserting their natural
resource rights if the Authority is unable or unwilling to assert their claim.
Section 5 of the bill does provide for the hiring of special counsel or experts,
particularly in the event that the Authority receives requests for assistance
from Indian groups whose interests conflict. The utilization of special counsel
and experts, however, would be limited by the finite appropriation of the Au-
thority. Two amendments to S. 1339 would help to further insure legal
representation.

Section 8 of S. 1339 as presently drafted completely relieves the Department
of Justice from its responsibility to represent Indians or Indian tribes with
regard to their rights to natural resources. The Commission believes that this
provision should be amended to leave a residual responsibility within the De-
partment of Justice to represent Indians concerning their natural resource rights
when requested by the Trust Counsel Authority. Such a residual responsibility
would help to insure that the Department of Justice remained sensitized to its
trust responsibilities and would provide for representation when the Trust
Counsel Authority was for some reason unable to do so. In those instances where
there was no conflict in fact between the interest which the Trust Counsel Au-
thority was unable to represent and the other litigation duties of the Depart-
ment of Justice, there should be no objection to giving the Department residual
responsibility. However, even in those situations where conflicts of interest may
be present it is preferable that the Department of Justice still have the duty to
represent Indian interests rather than providing no representation at all.
Another change in S. 1339 which would help guarantee that Indians would not

totally lose the opportunity to assert their natural resource rights if the Trust
Counsel Authority were unable to represent them would involve amending Sec-
tion 9. Section 9 includes the provision that the Authority may bring suit in
the name of the United States as trustee for the Indians against the United
States, its officers, and employees. The United States waives its sovereign im-
munity from suit in connection with litigation initiated by the Authority under
the section. The Commission believes that this waiver should be extended to
authorize suits against the United States brought by Indians or Indian tribes
through their private counsel. Such a change would enable the Indians or
Indian tribes to attempt to protect their natural resource rights at their own
expense if the Trust Counsel Authority were unable to do so.
In addition to these changes the Commission on Civil Rights would recommend

a number of other improvements in S. 1339 which would help the Authority more
effectively fulfill the United States' trust responsibilities. These recommenda-
tions would include the following:
The Board of Directors of the Authority should be expanded with a majority

of the Directors required to be Indian. By expanding the Board of Directors it
will be possible to provide wider geographical and tribal representation in the
control of the Authority and in so doing to reassure Indians that all of their
interests will be represented.

Sections 8, 9, and 10 defining the powers granted to the Authority should be
clarified to clearly indicate that the Trust Counsel may not only initiate suits
on behalf of Indians against Federal, State and local agencies but may also
defend actions, sue third parties for damages and other relief, and intervene
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in both court and administrative proceedings in the name of the United States
as trustee.
The authority should be explicitly authorized to appeal, defend, and intervene

in cases before the Supreme Court in the name of the United States as trustee for
Indians or Indian tribes. At present all litigation in the Supreme Court on behalf
of Federal agencies is controlled by the Solicitor General. Unless the Trust Coun-
sel himself can appear before the Supreme Court, the same conflicts of interest
within the Department of Justice which in the past have prevented the full
presentation of arguments in support of Indian natural resource rights will con-
tinue to block effective advocacy of Indian rights before the Supreme Court.

Section 11 of the bill should be amended to require departments, agencies, or
independent instrumentalities of the Federal Government to comply with the
Trust Counsel Authority's requests for information and materials it deems neces-
sary to carry out its functions. Only if the Authority is provided with such mate-
rials as documents and technical information can it effectively engage in highly
complex natural resources litigation.
A new provision should be added to S. 1339 to require that all Federal executive

agencies considering any actions which may affect Indian natural resource rights
notify the Trust Counsel Authority and afford it a reasonable opportunity to
participate in the agency's deliberations. This provision would enable the Author-
ity to resolve many issues without resorting to litigation.
The Congress should consider expanding the jurisdiction of the Indian Trust

Counsel Authority to include the representation of the other natural resources
trust responsibilities of the United States such as those to the inhabitants of the
Trust Territories of the Pacific.

CONCLUSION

,There is clearly an immediate need for the establishment of an independent
Trust Counsel Authority to fulfill the United States Trust responsibility to pro-
tect the natural resource rights of American Indians. Too often in the past con-
flicts of interest have prevented the United States from meeting this duty. The
United States Commission on Civil Rights supports S. 1339 as a step toward
remedying this situation. The Commission hopes that its recommendations and
suggestions for further strengthening the proposed Indian Trust Counsel Author-
ity will be of assistance to the Subcommittee on Indian Affairs in developing truly
effective Trust Counsel Authority legislation.

U.S. SENATE,
COMMITTEE ON APPROPRIATIONS,

Washington, D.C., June 18, 1978.
Hon. JAMES ABOUREZK,
Chairman, Indian Affairs Subcommittee, Senate Interior and Insular Affairs,

New Senate Office Building, Washington, D.C.

DEAR Mn. CHAIRMAN: We have reviewed S. 1012 and S. 1339, the two bills
before your Subcommittee'providing for the creation of an Indian Trust Counsel
Authority.
Prompted by comments from the Alaskan Native community, I would like

to give my views on two provisions of these bills.
Subsections 2(b) and (c) provide that the Authority shall be* governed by

a Board of Directors of three members, at least two of whom must be Indians.
I believe a three man board would be too small to govern effectively, given

the wide diversity of the National Indian Community. I do not believe it would
be possible for two individuals, no matter how conscientious and qualified, to
represent adequately Indians from throughout the United States. Because of
the many important issues facing the Authority, and the important responsi-

bilities of the Board of Directors, a three man board would be just too small
to govern effectively. I urge the Subcommittee to consider amending these

provisions to expand the Board of Directors to a size that will provide enough

directors to govern the Authority effectively. -A larger Board of Directors could

also give greater representation to the National Indian Community. A Board

of Directors including, but not limited to, a representative from each Bureau

of Indian Affairs Area Office has, I understand, been suggested. Such a pro-

posal would ensure adequate representation for Alaskan Natives. I believe it
is most important that Alaskan Natives receive representation on the Board of
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Directors. I believe it is also important that the Board of Directors not be
limited solely to American Indians but that the President by and with the
advice and consent of the United States Senate, be given the discretion he needs
to appoint experts from various fields to the Board.
Second, the proviso in section 8 relieving the Department of Justice of its

responsibilities over Indians and Indian tribes should, I believe, be amended
as per the consensus of the Indian community to permit the Department of
Justice to continue many of the functions it performs for the Indian communi-
ties presently.
I request that this letter be made a part of the official hearing record on this

legislation.
Thank you very much.
With best wishes,

Cordially,
TED STEVENS, U.S. Senator.

DEPARTMENT OF JUSTICE,
Washington, D.C., July 2, 1973.

Hon. HENRY M. JACKSON,
U.S. Senate,
Washington, D.C.
DEAR SENATOR: Further response is made to your request of May 25, 1973, to

the Attorney General that he furnish to the Subcommittee on Indian Affairs of
the Committee on Interior and Insular Affairs a detailed list of pending Indian
cases. Such a list has been prepared and two copies are attached.
The attached sheets contain information in three of the four categories re-

quested in your letter. They do not include an estimate of the lawyer man-hours
spent on each matter for the reason that the Department does not have data
from which such an estimate could be prepared.

After discussing the matter with members of your staff, we have made an
estimate of the time spent on Indian matters by attorneys of this Division. In the
Appellate and General Litigation Sections there are 46 attorneys. It is estimated
that they spend 20% of their time, or the equivalent of 9.2 attorneys, on Indian
matters. We have no basis for making an estimate of the amount of time spent on
Indian matters by attorneys in the Office of the Solicitor General or by the
offices of the various United States Attorneys.
We have omitted from this report all matters before the Indian Claims Com-

mission or Court of Claims being handled by the Indian Claims Section of this
Division and all condemnation cases brought by the United States in which an
Indian or an Indian tribe may be a defendant. Such condemnation actions are
handled by the Land Acquisition Section of this Division.
If we can be of further assistance, please do not hesitate to call upon us.

Sincerely,
WALLACE H. JOHNSON,

Assistant Attorney General,
Land and Natural Resources Division.

Enclosure.
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MAY 3, 1973.
Hon. MIKE GRAVEL,
U.S. Senate, New Senate Office Building,
Washington, D.C.
DEAR SENATOR GRAVEL: The Cook Inlet Native Association would like to thank

you for the information you sent us concerning the hearings on legislation af-
fecting our Indian people.
We would like you to submit testimony in our behalf. For the hearings on

May 7th and 8th, concerning 51012 and S1339, the Cook Inlet Native Association
strongly supports these bills. We believe that the establishment of an Indian
Trust Counsel Authority, to provide independent legal council and representa-
tion for the preservation and protection of the natural resource rights of the
Indian people is a very important piece of legislation and we strongly support
these bills.
We would like to explain in more detail our position on bill S1339. A recent

analysis of expenditures by Indians for lawyers and attorneys reveals that a
staggering amount has been paid fighting for awarded rights. Since 1962, the
Indian people have paid more than 40 million dollars in legal fees, or four mil-
lion dollars a year. This money could have funded a multitude of sorely needed
programs such as medical care, education, subsistance, and housing programs.
The ensuing years will find the Indian people expending even greater amounts
of money because of increasing violations of Indian rights and indecisive court
decisions only too frequently forming guidelines for more court battles. This will
be especially true in Alaska with the recent passage of the Alaska Native Land
Claims Settlement Act containing 40 million acres of land. The picture in Alaska
is further confused by the struggle the Native people are facing today as they
try to reach the same economic and social level of western civilization.
The Cook Inlet Native Association is presenting one amendment for considera-

tion on bill S1339. The amendment would insure that one of the two Indian
appointees for the board be an Alaskan Indian. This amendment is put forth
because of the extensively confused development anticipated in regards to In-
dian rights in Alaska.
For the hearings on May 9th, concerning the BIA and Indian Health Service,

we recommend that these agencies should not have their budgets cut. We have
read that the BIA is going to have their budget cut by approximately $50 mil-
lion. CINA hopes that payments on the Alaska Native Claims does not mean
that the BIA budget will be cut. The Bureau of Indian Affairs should have a
special allocation from the Office of Management and Budget, as an add-on ap-
propriation, to pay off the Alaska Native Claims Bill.
The Cook Inlet Native Association feels that the budget for Indian Health

Service should be increased to meet the higher costs of medical care and health
services. To keep up the quality of health care, the Indian Health Service needs
an increase in their budget. The hospital staff and services for our local Public
Health Service are inadequate and have been further reduced because of Federal
cut-backs.
The proposed commission could do much in assisting the Indian people to retain

awarded rights and release sorely needed funds for programs beneficial to the
Indian community.
The Cook Inlet Native Association sincerely appreciates the opportunity pro-

vided to voice our concerns and interests and extends you a sincere thank you.
We will keep you informed of our opinions on other upcoming Indian

legislation.
Sincerely,

ROBERT W. RUDE,
President, Cook Inlet Native Association.
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