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SENATOR FROM NEW HAMPSHIRE

THURSDAY, JANUARY 9, 1975

U.S. SENATE,
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE

COMMITTEE ON RULES AND ADMINISTRATION,
TV a8hing ton, D .0 .

The subcommittee met, pursuant to notice, at 10 :33 pa.m., in room
318, Russell Senate Office Building, Hon. Claiborne Pell ((±airman),
presiding.
Present: Senators Pell, Robert C. Byrd, and Griffin.
Full committee staff present: William McWhorter Cochrane, staff

director; Chester H. Smith, chief counsel; Joseph E. O'Leary, pro-
fessional staff member, minority; John P. Coder, professional staff
member, Jack L. Sapp, professional staff member; and Raymond N.
Nelson professional staff member.
SubOommittee staff present: James H. Duffy, chief counsel; James

F. Schoener, minority counsel; Mary G. Daly, secretary; and Char-
lotte Orton, secretarial assistant.

OPENING STATEMENT OF HON. CLAIBORNE PELL, CHAIRMAN,
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS

Senator PELL. The subcommittee will come to order. This hearing
has been called for the purpose of receiving testimony relative to the
election of a U.S. Senator from the State of New Hampshire.
The initial recount of the ballots after the election of November 5,

1974, which resulted in an original declaration in favor of Mr. Wyman,
resulted in a plurality of 10 votes for Mr. John Durkin. The State
of New Hampshire then issued a certificate of election for Mr. Durkin,
which is on file with the Office of the Secretary of the Senate.
Upon application by Representative Wyman, the New Hampshire

Ballot Law Commission reviewed previous ballot rulings by the secre-
tary of state of New Hampshire and reviewed certain disputed ballots.
The ballot law commission then ruled that Representative Wyman
received a plurality of two votes, and the State of New Hampshire
issued a certificate of election to Representative Wyman. As a result
of this, the Senate has in its possession two separate certificates of
election for two separate individuals.
Under New Hampshire State law there is no appeal within New

Hampshire from the decision of the Ballot Law Commission for con-
gressional candidates. Consequently, Mr. Durkin, on December 30,
1974, filed a petition with this Subcommittee on Privileges and Elec-
tions, as well as with Senator Howard 'Cannon, chairman of the full
parent Committee on Rules and Administration, and with the Presi-
dent of the Senate, Vice President Rockefeller.

(1)
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Article I, section 4, of the U.S. Constitution provides that the times,
places, and manner of holding elections for Senators and Representa-
tives shall be prescribed in each State by the legislature thereof.
However, article I, section 5, of the U.S. Constitution provides that

each House of the Congress shall be the final judge of the "elections,
returns, and qualifications" of its Members.
In the New Hampshire election contest being considered this morn-

ing, this subcommittee has received no formal charges of fraud or of
other corrupt practices. Rather, the issues as presented in the petition
by Mr. Durkin involve only questions of whether ballots were properly
counted.
The petitioner, Mr. Durkin, claims that the remedies available to the

parties, pursuant to State law, have been exhausted and that it now
devolves upon the Senate to make a final determination of the election
under the constitutional powers of the Senate.
This subcommittee seeks clarification of the events which took place

during the New Hampshire election. It is my hope that the _parties to
the controversy may come to an agreement or stipulation on the issues
and ballots in dispute so that the subcommittee can focus on those pre-
cise matters in contest.
Before we hear the witnesses, I wish to emphasize that the purpose

of this inquiry is to gather information that will be helpful to our
parent committee and to the Senate in the Senate's fulfilling its con-
stitutional responsibility to judge the "elections, returns, and qualifi-
cations" of its Members. In my view, that responsibility requires that
the Senate determine to the best of its ability the wishes of the people
of the State of New Hampshire as they were expressed in the ballots
cast on election day, November 5, 1974.
And in doing this, I believe that we must not only be fair, but that

the country must know that we are being fair and that we appear to be
fair in every way that we possibly can.

Senator Griffin, do you have a statement that you wish to make?

OPENING STATEMENT OF HON. ROBERT P. GRIFFIN, MEMBER,
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS

Senator GuirriN. Thank you, Mr. Chairman. While I don't wish to
challenge or argue the point of the jurisdiction of this subcommittee to
proceed this morning, I do want to indicate on the record that at least
there could be some question about what is the appropriate role and
function of the subcommittee and the full Committee on Rules and
Administration during this hiatus period between the 93d Congress,
which expired on January 3, and the yet-to-convene 94th Congress.
Now, I am familiar with the doctrine that the Senate is a continuing.

body, and there are precedents indicating that the jurisdiction of a
committee continues until successor members are appointed.
On the other hand, I think we should take note in the record that

the precedents of the Senate have indicated that a preceding Congress
does not decide a contested election question affecting the next
Congress.
Now, we may be in the 94th Congress at this time—we have not

organized. It is somewhat presumptuous to assume which Members
will be assigned to which committees. One of the members of the full
committee was not reelected.
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No decision has been made as to what the ratio between Republicansand Democrats will be on committees in the 94th Congress.And so what I am suggesting is that the jurisdiction of the commit-tee to take any definitive action that might prejudice the rights ofeither of the contesting parties at least ought to be raised.
Now, I.don't question the right—or, indeed, the desirability—of thissubcommittee proceeding with a fact-gathering function, as we aredoing here this morning—holding a hearing, trying to lay the facts

out, trying to be helpful to the new Senate when it convenes on Janu-
ary 14. I want to make that clear that I think that is an appropriate
role that we can play.
I would only press this point if the subcommittee or the committee

sought to take some action which might prejudice the rights of either
party before this matter was actually referred to this committee by
the Senate, which it has not been. Mr. Durkin's petition has been di-
rected to the President of the Senate. It has not formally been referred
to this committee. In past instances the Senate has established a spe-
cial committee to consider such questions as this. In other instances
the Senate has referred it to the standing committees, such as the Com-
mittee on Rules and Administration, with instructions to proceed in
a particular way or to examine or investigate particular allegations.
Here we are assuming, or presuming, a role or a function which the

Senate has not actually given to us.
I want to say further, Mr. Chairman, if I may, something about the

significance of the record that we will be making in these hearings.
Regardless of whether decisions are made or not made by the subcom-
mittee or the full committee, I am sure that we realize that this record
is likely to be if not the basis, at least a primary basis for whatever
action the Senate may take as a whole on or about January 14.
Recognizing the importance of this hearing and the record, as one

member of the subcommittee I wish to welcome testimony on any
relevant questions that have arisen or may arise. I wish to stress that
testimony with respect to several questions in particular would be most
helpful.

First, I trust that we could agree, as lawyers at least, that there could
be only one valid certificate of election outstanding at this time that
has been duly issued by the proper authorities of New Hampshire, in
accordance with the statutes and laws of that State.
I hope the witnesses will address themselves to the question : Which

of these two contesting parties has the valid certificate of election?
Second, a question the Senate will have to decide is whether in this

case the person with the valid certificate should be seated, conditionally
or otherwise.
While it has not been uniformly followed, certainly it has generally

been the custom that when a Senator-elect presents a valid certificate—
valid on its face—the oath is administered and he is seated, even though
his seating may be without prejudice to further proceedings or investi-
gation concerning the regularity of the election.
This Senator is aware of only one case in which the Senate actually

recounted the votes cast in an election for U.S. Senator. In that case,
Herbert O'Connor, a Democrat, presented himself to the Republican-
controlled Senate of the 80th Congress. He presented a certificate of
election, valid on its face, but the right of O'Connor to be seated was
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challenged on behalf of his Republican opponent, who charged irregu-
larities in connection with the election, and called upon the Senate to
recount the ballots.
Having presented a valid certificate, O'Connor, a Democrat, was

seated by that Republican Senate in the 80th Congress, even though
the Senate proceeded thereafter to refer the contest to the Rules Com-
mittee and conducted a recount of all the votes cast in the Maryland
election.
I might note that the committee undertook in that case to recount

the ballots because, as the committee report stated—and I quote—"The
Maryland law made no provision for a recount."
And, third, Mr. Chairman, should the Senate look behind the certifi-

cate of election in this case, how and what about this election in New
Hampshire should it review or recount? In his pleadings at least, as
the chairman has recognized, Mr. Durkin does not make any allegation
of fraud or illegality in connection with this New Hampshire election.
As I understand it, he contends only that the duly constituted

officials of New Hampshire made certain errors of judgment. I take
it that one of the very serious questions to be decided will be this,
should the Senate, or a committee of the Senate, now undertake to
substitute its judgment—and to what extent should it substitute
its judgment—for that of the duly constituted auhorities of the
State of New Hampshire in a situation where no fraud or illegality
is either shown or alleged and where the State laws do provide for a
recount and where a full and complete recount was undertaken and
provided and where that final recount actually confirmed, though by a
smaller margin, the original canvass by which Mr. Wyman was earlier
declared the winner?
Now, of course, it is beyond question that under the broad authority

of section 5, article I, of the Constitution, to which the Chairman has
alluded, the Senate has the power, even in this unprecedented case, to
recount the ballots again itself, if the Senate wishes to do so. It is my
impression, however, that that would be an unprecedented step for
the Senate to take.
I think the committee would welcome from the witnesses any en-

lightenment as to precedent or as to the action, the extent of the action,
which the Senate should take.
Now, I realize, of course, that in many areas of controversy the Sen-

ate has not always paid much attention to precedent. But as I reviewed
the 164 cases summarized in the excellent document on the Senate
election cases prepared under the direction of the Secretary of the
Senate, I was impressed that in this area of election contests, perhaps
because of the strong natural tendency or temptation to be partisan,
Senators over the years have paid unusual deference to precedent.
Exceptions can be found, but generally speaking the Senate has fol-
lowed its established precedents, even in the tough cases involving
strong political considerations.
I hope and believe the Senate will measure up to that standard of

statesmanship in this case.
If, nevertheless, the Senate does proceed to a recount or a reexamina-

tion of this election, then this record of this hearing could be important
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to provide a basis for determining exactly what should be recounted or
reexamined.
Should we recount all 220,000 ballots cast in the New Hampshire

election, as was done in Maryland—indeed, 472,000 ballots were re-
counted by the Senate following the 1946 election in Maryland.

iIf there s to be a recount or a reexamination of any less than all the
ballots, then on what grounds and why?
And, finally, Mr. Chairman, I wish to pose one additional very

important question, which I hope will be addressed by the witnesses in
their testimony here today. I take it that the Senator who will ulti-
mately be seated wants to represent the people of the State of New
Hampshire on the basis of the votes of the people of New Hampshire,
not on the basis of the votes of the Members of the U.S. Senate. If it
should be determined that there is reasonable doubt as to whether it
can be determined which of these contesting parties was actually
elected, wouldn't it be better for all concerned—and particularly for
the person who ultimately will represent New Hampshire as its Sen-
ator—if that doubt were finally resolved by the votes of the people of
New Hampshire in a new election, rather than the votes of the Mem-
bers of the U.S. Senate?
So with the focus on those particular questions, which I think are

particularly pertinent, Mr. Chairman, I thank you for your indulgence.
Senator PELL. Thank you, Senator Griffin. Senator Byrd?'

OPENING STATEMENT OF HON. ROBERT C. BYRD, MEMBER,
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS

Senator BYRD. Mr. Chairman, I had planned no opening statement.
But I do wish to comment on a couple of things which have been said
by the distinguished Senator from Michigan, Mr. Griffin.
Now, he raised the question of jurisdiction of this subcommittee to

act prior to a referral by the Senate of any resolution with regard to
this matter. And he also made some reference to the 94th Congress not
having convened.
I see no problem with jurisdiction here. In the first place, under

article I, section 5, of the Constitution, each House shall be the judge
of the elections, returns and qualifications of its own Members. So the
Senate has jurisdiction when any petition of contest arises in connec-
tion with a Senate race, as is the case here.
Now, second, the Senate is a continuing body, to which Mr. Griffin

alluded in his opening remarks. It is the same Senate as the Senate that
met in 1789 and it will always be the same Senate as long as this
republican form of constitutional government exists. It always has
two-thirds of its Members present.
The 93d Congress is not in recess, it is not in a period of adjourn-

ment—the 93d Congress died at 12 o'clock noon on January 3 of this
year. We are in the 94th Congress now. The President of the United.
States, under the Constitution, could call this Congress back into ses-
sion on any day if he saw fit, even prior to the date of the prospective
convening of the Senate and House, to wit, January 14, 1975.
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So this decision, if the Senate elects to look into this case—and does
not elect to seat one or the other of the two contestants—this decision
will be made, and these hearings are being conducted, by the 94th Con-
gress. This subcommittee had its genesis a long time ago. The member-
ship of the subcommittee has no bearing upon the jurisdiction of this
subcommittee—whether or not the subcommittee may have lost a mem-
ber has no bearing—that is entirely irrelevant. This is a legitimate
subcommittee and it is proceeding in a legitimate manner to deal with
a legitimate petition of contest.
What the Senate will do on January 14 is something else. It may

reject the petition of contest and seat Mr. Wyman—period. It may seat
Mr. Wyman without prejudice to Mr. Durkin. It could conceivably
seat Mr. Durkin—period. It could conceivably seat Mr. Durkin with-
out prejudice to Mr. Wyman. Whatever the Senate does, there is no
higher court. The Senate may act arbitrarily if it wishes—but it will
not. The Senate may declare the seat vacant—and in that case the
electorate of the State of New Hampshire will render a new decision.
The Senate may refer the matter to the committee for further consid-
eration by formal resolution.
But in the meantime, this subcommittee, I think, has the respon-

sibility to develop whatever facts it can develop which may be helpful
to the Senate in its ultimate decision. And that is what the subcommit-
tee is proceeding to do.
The Senator from Michigan is not alone in his desire that no defini-

tive action be taken which might prejudice the rights of either of these
men. I should think that each member of this subcommittee would feel
just as strongly in that regard.
But we do have a duty here, and that is to develop the facts, as far

as we can. On next Tuesday, January 14, the Senate my take action
that would make of no necessity any further action by this
subcommittee.
But in the meantime it is acting properly. And I hope that its

actions will be helpful to the Senate in reaching its conclusion.
Now, one other comment I would have. And I say these things with

the utmost respect for my friend from Michigan—I am his friend and
he is mine—but I cannot allow the record to stand without some effort
on my part to balance the record. My colleague has referred to this
subcommittee, or the full committee, "substituting its judgment" for
that of the voters of New Hampshire.
This subcommittee is not going to substitute its judgment for the

judgment of the voters of New Hampshire. The Senate is not going to
substitute its judgment for the judgment of the voters of New
Hampshire.
The Senate has the power and authority under the Constitution, to

judge the elections, returns and qualifications of its own Members. We
are not making an effort to substitute our judgment here. We are con-
fronted with a lawful petition of contest that has been submitted by
one of the contestants. We have no alternative—the Senate has no
alternative but to at least give some consideration to this petition of
contest. And that is the spirit in which this subcommittee is approach-
ing its duty—not substituting its judgment, but, if it may, and if the
Senate requires the subcommittee and the full committee to do so, to
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determine as best it can what the clear intent was of the New Hamp-
shire electorate—not to substitute its judgment, but to determine the
clear intent of the New Hampshire electorate.
Thank you, Mr. Chairman.
Senator PELL. Thank you, Senator Byrd. I would like to insert in

the record at this point, if there is no objection, the certificate of elec-
tion for Mr. Durkin, the rescission of Mr. Durkin's certificate, the cer-
tificate of election for Mr. Wyman, the certificate of appointment
of Mr. Wyman to fill a vacancy in the U.S. Senate seat caused by the.
resignation of Senator Norris Cotton, Mr. Durkin's petition of contest
and the Wyman response to the petition. They will all be inserted in the
record at this point.
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THE STATE OF NEW HAMPSHIRE

Executive Depaktment

To the Pkesident 06 the Senate 06 the United State4:

ThLs i4 to cekti61 that on the tiiith

nineteen hundked and 4eventy-6ouk

day o6 Novembek,

JOHN A. DURKIN

Was duty chosen by the quatied etectoA4 06 the State o6 New

Hampshike a Sena-to/t. 6/tom said State to kepkezent 4aid State in the

Senate 06 the United State4 6ok the tekm 06 si.x yeak.4, beginning on

the thikd day 06 Januaky, nineteen hundked and seventy-6ive.

Witness: Hi4 Excettency,ouk.

Goveknok Metdkim Thom-son, Jk.

and out Seat heketo a66ixed

at Concokd thi4 twenty-4eventh

day 06 Novembet, in the yeak

ota Lokd nineteen hundked

and 4eventy-tiouk.

Goveknok

By the Goveknot, with

advice 06 the Councit:

//1„4,1)4,2:=0",
Secitetaky 06 State
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DEC 9 1974

Otatt of Tohtu Ettinpolgrt

torrrettull of.frlat,

ROBERT L. STARK
SECRETARY OF STATE

EDWARD C. KELLEY
DEPUTY SECRETARY

CATHERINE C. HARDY
ADMINISTRATIVE ASSISTANT

December 5, 1974

Honorable Francis R. Valeo

Secretary of the U. S. Senate

Washington, D. C. 20510

Dear Mr. Valeo:

STATE HOUSE

CONCORD

orc - 9 1974

Enclosed herewith is a resolution unanimously

adopted by the Governor and Council on December 5, 1974,

rescinding their previous action of November 27, 1974

whereby they certified John A. Durkin as the winner for

the office of United States Senator by ten (10) votes.

Very truly yours,

• ^

C- ;t• 4,44.1 ti( C/(‘42/12/

Robert L. Stark
Secretary of State

Copy to: John A. Durkin
60 Lenz Street, Manchester, N. H.

Louis C. Wyman
121 Shaw Street, Manchester, N. H.
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ftttr of niu tantwilirt
OFFICE OF SECRETARY OF STATE

I, ROBERT L. STARK, Secretary of State of the
State of New Hampshire, do hereby certify that the fol-
lowing and hereto attached is a true copy of a Resolution

unanimously adopted by the Governor and Council on December 5,

1974, on file in this office and held in my custody as Secretary

of State.

3n &stintung 13317fTrot I hereto set my hand and
cause to be affixed the Seal of the State, at

Concord, this  5th  day of December

AD. 19.74...

Secretary of State

1,11341/0
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RESOLUTION

WHEREAS, the Secretary of State is required by
RSA 63:8 and 63:11 to present the 'figures on the elec-
tion for office of the United States Senator to the
Governor and Executive Council for certification, and;

WHEREAS, the Secretary of State on 5 December 1974
has advised the Governor and Executive Council that all
votes cast for the office of United States Senator were
not recounted, and;

WHEREAS, the Secretary of State has stated that no
write-in votes in the balloting machines were tallied on
the re-count, and;

WHEREAS, the Governor and Executive Council have
received a notarized statement indicating write-in votes
were cast and a notarized statement that write-in votes
were counted in the official return of votes for one of
the two candidates, and;

WHEREAS, the Secretary of State has notified the
Governor and Executive Council on this date that these
same votes were not tallied in the recount, and;

WHEREAS, on November 27, 1974 Governor and Council
did pursuant to Statute certify by Resolution the count
given to it by the Secretary of State, which Resolution
reads as follows: -

"Resolved that the official recount of the
ballots cast in the election for United
States Senator having been completed and
showing the following results:

John A. Durkin - 110,924
Louis C. Wyman - 110,914

Carmen C. Chimento - 1,513

It is resolved that under the provisions of
RSA 63:8 and 63:11 the Governor and Council
certify John A. Durkin of Manchester as the
winner of said election, further stating
that the Governor and Council make this cer-
tification aware of the rights of appeal to -
the State Ballot Law Commission contained in
RSA 68."
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WHEREAS, the text of said Resolution was not

included in the certification forwarded to the United

States Senate and to the senatorial candidates;

BE IT HEREBY RESOLVED that the Governor and

Executive Council rescinds the certification of Novem-

ber 27, and instruct the Secretary of State to forth-

with notify the United States Senate and the senato-

rial candidates of this action.

Governor of New Hampshir

/
7/7-ral7 

Lyle E. Hersom
Ex cutive Council.r

r• ;

•

Robert . Whale
----Executive Councilor

John F. Bridges
Ex cutive Counci or

Bernard A. treeter, Jr.
Executive Councilor
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t,fatt ut Nino TrampIgrt

tvartarg of Ettatt

ROBERT L. STARK
SECRETARY OF STATIC

EDWARD C. KELLEY
DEPUTY SECRETARY

CATHERINE C. HARDY
ADMINISTRATIVE ASSISTANT

December 27,1974

Hon. Francis R. Valeo
Secetary of the United States Senate
Washington, D. C.

Dear Mr. Valeo:

STATE HOUSE

CONCORD

Enclosed please find a resolution passed by the Governor and Council
December 27,1974, relative to the election of Louis C. Wyman, United
States Senator from New Hampshire.

Very truly yours,

-- e-atfit04-4W4
Secretary of State

44-632 0 - 75 - 2
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ter of Nrtu iqampsilirt
OFFICE OF SECRETARY OF STATE

I, ROBERT L. STARK, Secretary of State of the
State of New Hampshire, do hereby certify that the fol-
lowing and hereto attached is a true copy of a Resolution
and Certificate approved by Governor and Council at their meeting

held December 27, 1974 and held in my custody as Secretary of State.

Orstimung Ellierrat I hereto set my hand and
cause to be affixed the Seal of the State, at

Concord, this  27th  day of .. December
74AD. 19 

Secretary of State

E-834.
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RESOLUTION

WHEREAS the State of New Hampshire conducted a biennial general election

on November 5, 1974, and

WHEREAS the report of the Secretary of State of the return of the votes

cast for United States Senator was duly laid before the Governor and Council

on November 21, 1974 as Louis C. Wyman, Manchester, 110,716; John A. Durkin,

Manchester, 110,361; and Ca-Len C. Chimento, Brookline, 1,327; whereupon

the Governor and Council ". . .and authorized the Governor to issue election

certificates in accordance with the (above) records," and formally declared

"Louis C. Wyman, Manchester, having received the largest number of votes

cast for United States Senator. . .elected. . .," and

WHEREAS formal documentation was not prepared forthwith by the Secretary

of State due to the then ongoing official recount in said election, and

WHEREAS a formal request was made by legal counsel for John A. Durkin,

Manchester, on November 6, 1974 for impounding all ballots and a formal

request was made by the same parties on November 7, 1974 for an official

recount by the Secretary of State, and

WHEREAS such an official recount was conducted by the Secretary of State

on November 18, 1974 through November 26, 1974, and

WHEREAS upon completion of said official recount the Secretary of State

on November 27, 1974 announced that the votes cast for the election of

United States Senator were John A. Durkin, Manchester, 110,924; Louis C.

Wyman, Manchester, 110,914; and Carmen C. Chimento, Brookline, 1,513; and

thereupon the Secretary of State presented these totals to the Governor

and Council for certification within an hour, and
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WUERrAS the Governor and Council, acting prudently, on November 27, 1974

sought an informal opinion from the Attorney General of New Hampshire

as to when final certification was appropriate and legal, having in mind

that a further appelate proceeding still remained available to either Mr.

Durkin or Mr. Wyman with the Ballot Law Commission, a State agency, and

WHEREAS the Attorney General advised the Governor and Council on November

27, 1974 that they should then certify Mr. John A. Durkin as the elected

United States Senator at that point in time and on a further request from

the Governor and Council the Attorney General stated in an informal opinion

that the State Ballot Law Commission would certify direct to the United

States Senate and to the participating candidates of any changes in the

total votes cast when the Ballot Law Commission reviewed challenged ballots,

and

WHEREAS the Governor and Council then requested the Attorney General to

draw up a qualifying resolution providing for a conditional certification

for John A. Durkin which was unanimously passed by the Governor and Council

and which read, in part. . ."The Governor and Council make this certification

aware of the rights of appeal to the State Ballot Law Commission contained

in RSA 68," and

WHEREAS on November 27, 1974 counsel for Louis C. Wyman, Manchester, appealed

the declaration of recount of the Secretary of State under RSA 68:4 II, and

WHEREAS during the ensuing dates between December 4, 1974 and December 23,

1974 the State Ballot Law Commission acted in consideration and review of

the challenged ballots, and



17

WHEREAS on December 5, 1974 the Governor and Council first were made aware

of two sworn affidavits alleging that the Secretary of State in conducting

the official recount had failed to co nt write-in ballots' onthe voting

machines in the town of Exeter, and:

WHEREAS the Secretary of State, under questioning by the Governor and Council,

admitted that he had not counted write-in ballots on the voting machines

in the town of Exeter nor in the cities of Manchester, Nashua and Portsmouth

based on his interpretation of a prior Ballot Law Commission ruling occurring

during a previous election which now appears not to have been applicable

in this particular election since it applied, in multiple-choice elections

and not in a "one-choice election," and

WHEREAS it was clearly apparent to the Governor and Council that all votes

cast on November 5, 1974 were therefore not counted in the official recount

by the Secretary of State thus creating inaccurate totals in the qualified

certification of John A. Durkin, and

WHEREAS the Secretary of State, under questioning by the Governor and Council,

was unable to offer any reason for his failure to advise the United States

Senate nor the candidates of the qualified certification drawn by the Attorney

General and unanimously passed by the Governor and Council on November 27,

1974 certifying John A. Durkin and which clearly indicated the awareness

by the Governor and Council of the availability of a further appelate procedure

through the Ballot Law Commission in the event of a request for a review of

challenged ballots by either candidate, and
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WHEREAS the Governor and Council felt—aetoOgly that until the .challenged

votes were reviewed by the State Ballot Law Commission and determinations

made, and all appeal routes had been. exhausted at the State level that
— - .. .

certification by the highest.executiye. authority in the State of New
•

Hampshire, namely the Governor and Council, had been premature and inaccurate,

and

WHEREAS the Governor and Council for these reasons then acted on December

5, 1974 to decertify the previous qualified certification of John A. Durkin,

Manchester, and

WHEREAS the Ballot Law Commission has formally announced on December 24,

1974 that the following totals in the election of the United States Senator

are final and accurate as in their best judgment reflecting the intent

of each voter, and

WHEREAS under the Constitution of New Hampshire, Part II, Article 62, the

Governor and Council is responsible "For ordering and directing the affairs

of the State, according to the laws of the land,"

NOW THEREFORE the Governor and Council, acting as the highest executive

authority in the State of New Hampshire concurs with the State Ballot Law

Commission in the issuance of a Certificate of Changed Declaration and

Accompanying Report of the New Hampshire Ballot Law Commission dated

December 24, 1974 of the total vote cast as being Louis C. Wyman, Manchester,

110,926; John A. Durkin, Manchester, 110,924; Carmen C. Chimento, Brookline,

1,513; as being an accurate representation of the total votes cast for each

candidate in the biennial election held on November 5, 1974 for the office

of United States Senator, and



NOW THEREFORE the Governor- ine6uncil'di'rethe Secretary of State, acting
. • . . • •

in the capacity of Secretary to the Executive Council (New Hampshire Consti-

tution, Part II; Article 64) and as clerk:and.Recording Officer of the

New Hampshire State Ballot Law CoMmission. (RSA 68:1) to make this Resolution
. .•

part of the certification documents of Louis C. Wyman, Manchester, and

NOW THEREFORE the Governor,and Council authorizes the Governor to declare

Louis C. Wyman the elected United States Senator and to issue to him a

certificate which will include the following paragraph:

This certifies that the Governor and Executive
Council having reviewed and accepted the findings
of the New Hampshire Ballot Law Commission that
at the biennial election held on November 5, 1974,
Louis C. Wyman of Manchester received 110,926 votes;
that John A. Durkin of Manchester received .110,924
votes; that Carmen C. Chimento of BrookItne received
1,513 votes in the contest for United States Senator,
hereby declare Louis C. Wyman elected and do authorize
the Governor to issue to him a Certificate of Election
reflecting the said certification of the Ballot Law
Commission.

Robert L. Stark
Secretary of State

Governor Meldrim Thomso Jr.

7 i
• Iv Ic 
eoptive Councilor Lyle E. Hersom

11111

111

,

• cutive_Cou e a
•

,/'

cutive Gouftcilor Robert E,,.-Whalen

/Executive Councilor John F. Bridges

_reelerExecutive Councilor Bernard A. 
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THE STATE OF NEW HAMPSHIRE

Executive DepaA-tment

To the Ptesident o6 the Senate o6 the United States:

This i4 .to cettiSy that on the 6,i6th day o6 Novembet,

nineteen hand/Led and seventy-put

Louis C Wyman

Was duty chosen by the quali6ied electots o6 the State o6 New

Hampshite a Senatot 6aom sad State to neptesent said State in the

Senate o the United States liot the tett?' ot ix yeats, beginning on

the thitd day o6 Januaty, nineteen hundud and seventy-ve.

This cettiiiies that the GovetnoA and Executive Council having

uviewed and acceked the ndings o6 the New Hampshite Ballot Law

Commission that at the biennial election held on Novemben 5, 1974,

Louis C. Wyman o6 Manchesten teceived 110,926 votes; that

John A. Dutkin o Manchesten neceived 110,924 votes; that Catmen C.

Chimento o Btooktine teceived 1,513 votes in the contest Pt

United States Senatot, heteby dectate Louis C. Wyman elected and do

authotize the GoveAnon to issue to him a Cettigcate o Election

tegecting the said cettiiiication ()IS the Ballot Law Commission.

Witness: His Excellency, out

Govetnot

and out Seat heteto aLxed

at Concotd this twenty-seventh

day o6 Decembet, in the yea'

o6 out Lotd nineteen hundted

and seventy-Out

A

GoveAnot

By the Govetnot, with

advice o6 the Council:

•(4.4.1 L-'1 

SecAetaty o State

Appendix i4
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MELORII4 THOMSON, JR.
GOvEnraoR

STATE OF NEW HAMPSHIRE
CONcono 03301

Concord, New Hampshire
December 30, 1974

CERTIFICATE OF APPOINTMENT

To the President of the Senate of the United States:

This is to certify that, pursuant to the power vested in me by

the Constitution of the United States and the laws of the State of

New Hampshire, (Revised Statues Annotated 63:3), I, Meldrim Thomson,

Jr., the Governor of the State of New Hampshire, do hereby appoint

Louis C. Wyman, as Senator from New Hampshire to represent New Hamp-

shire in the Senate of the United States until the vacancy therein,

caused by the resignation of Senator Norris Cotton, is filled by

Louis C. Wyman's qualification and seating as Senator-Elect from the

State of New Hampshire.

,..

Mel rim Thomson, Jr.
Governor

Witness: His Excellency, our Governor
:'eldrim Thomson, Jr., and the seal of
the State of New Hampshire affixed at
Concord, New Hampshire, this 30st day
of December, in the year of our Lord
1974.

Robert Stark
Secretary of State
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TO THE HONORABLE NELSON A. ROCKEFELLER

VICE PRESIDENT OF THE UNITED STATES

AND PRESIDENT OF THE SENATE

THE CAPITOL
WASHINGTON, D. C. 20510

PETITION OF JOHN A. DURKIN

JOHN A. DURKIN, of Manchester, in the County of

Hillsborough, and State of New Hampshire, respectfully

petitions that the Senate of the United States exercise

its Constitutional right under Article I, S5 of the Unit
ed

States Constitution to be "the judge of the elections
,

returns and qualifications of its own members" and rev
iew

the election of November 5, 1974 for United States Sen
ator

from the State of New Hampshire. Your Petitioner asserts

that he is entitled to be seated on January 14, 1975 
as

Senator from New Hampshire and states in support of hi
s

claim to such seat the following facts and circumst
ances.

1. At the New Hampshire biennial election

of November 5, 1974, the candidates for

the United States Senate were John A.

Durkin (Democrat), Louis C. Wyman (Republican)

and Carmen C. Chimento (American Party).
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2. At the original canvass by the town,

ward and other precinct election officials,

the tally was declared on November 8, 1974

by the Secretary of State as follows:

Wyman: 110,716

Durkin: 110,361

Chimento: 1,327

3. In the manner and within the time authorized

by the N. H. Revised Statutes Annotated 59:94,

Durkin applied for "a recount of all the

ballots cast and recorded for such office"

and the recount was held between November 17

and November 26, 1974 with the following

results:

Durkin: 110,924

Wyman: 110,914

Chimento: not counted.

4. Under authority of N. H. RSA 59:98 the Secretary

of State declared Durkin "to have the

greatest number of votes" and on November 27,

1974, under N. H. RSA 63:8, Governor and

Council issued a certificate of election

to John A. Durkin which was mailed by the

New Hampshire authorities on November 27, 1974

to the Secretary of the United States Senate

and received by the Senate on November 29, 1974.

Said certificate is still on file with the

Secretary of the Senate.
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5. On November 29, 1974, Wyman, under N. H.

RSA 68:4(11), appealed to the Ballot-Law

Commission. On such appeal the statute

directs the Commission to "consider and

review all the rulings of the secretary of

state on ballots protested during the

recount." The reference in said statute

to "ballots protested" is to the fact that

during the recount by the secretary of

state the secretary affixes to each

ballot a memorandum of protest by either

party of "the counting of or failure

to count any ballot" (N. H. RSA 59:96).

6. The review of the Ballot-Law Commission

commenced December 5 and after various

recesses, concluded December 24, 1974.

The results of said review were as

follows:

Louis C. Wyman: 110,926

John A. Durkin: 110,924

7. Under both New Hampshire common law and the

New Hampshire statutes, the review contem-

plated by the Ballot-Law Commission is not

final in a case involving election to a

legislative office until after appeal to the

legislative body involved. Petition of 

Dondero, 94 N. H. 236, 51 A2d 39; N. H. RSA 68:11.
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8. New Hampshire statutory law provides

that "there shall be an appeal to the

Supreme Court from the decisions of the

ballot-law commission" but that no such

appeal may be taken "in cases of contested

elections for the offices of United States

senator, representative in congress, state

senator or representative in view of the

constitutional provisions vesting in

both houses of congress and both houses

of the general court [the N. H. legislature]

exclusive jurisdiction over the elections

and qualifications of their respective

members." (see N. H. RSA 68:11)

9. Thus under New Hampshire law, no further

proceedings can be had in New Hampshire to

determine who has been chosen at the 1974

election to represent the state in the

United States Senate.

10. Your petitioner hereby requests that the

United States Senate, pursuant to the

practice in such cases established (see

Senate Election, Expulsion and Censure

cases 1793 to 1972, Senate Document

No. 92-7 pp. VII-VIII) re-examine the

ballots heretofore ruled on by the

state authorities, make such other and
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independent investigation of the conduct

and results of such November 5, 1974 election

for United States Senator in New Hampshire

as it deems appropriate, and conduct such

hearings and receive such evidence as will

establish the following:

A. That the New Hampshire Ballot-Law

Commission erred in overruling the

Secretary of State and increasing

Wyman's votes or decreasing Durkin's

votes on at least forty (40) ballots.

B. In addition, the Ballot-Law Commission

erred in failing to count at least

twenty (20) votes for Durkin which he

was entitled to and erred in counting

at least twenty (20) votes for Wyman

he was not entitled to.

C. In making the errors described in

Paragraphs A and B, the Ballot-Law

Commission

i) Ignored or failed properly to

follow the established principle

that wherever possible the intent

of the voter should be determined

from the ballot and surrounding

circumstances.
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ii) Applied different standards in

judging ballots for Durkin than

were applied in judging ballots

for Wyman.

iii) Applied purely mechanistic and

unlawful tests in counting

certain ballots.

iv) Allowed oral testimony to contradict

the written record in violation of

constitutional and statutory standards

prescribed for casting and counting

votes and ballots.

v) Ignored a long-standing published

and statutorily authorized rule which

decreed that where a candidate's name

was printed on a voting machine, write-in

votes for such candidate should not be

counted.

vi) Despite evidence that write-in votes

on voting machines could result in

double voting under known circum-

stances, refused to test the few

machines in question to determine

if this had occurred.

vii) Failed to follow its own published

rules of procedure.
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viii) Committed numerous other errors of

law and fact in reviewing several

hundred votes protested before the

Secretary of State and presented to

the Ballot-Law Commission by the

parties.

11. All of the ballots in question have been marked,

preserved and secured in the custody of the

Ballot-Law Commission and are available to the

Senate as are the voting machines involved

with the illegally counted write-in votes.

12. A written transcript of the proceedings before

the Ballot-Law Commission is partially completed

and the balance will be completed in the near

future.

13. The review of the ballots passed on by the

Ballot-Law Commission can be accomplished

in three or four days. Such review will

clearly establish that John A. Durkin

received the greatest number of votes for

United States Senator at the November 5, 1974

election in New Hampshire and is entitled

to be seated on January 14, 1975.
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WHEREFORE your Petitioner, John A. Durkin, prays:

A. That the Senate assume jurisdiction and

control over the ballots and other

evidences of the New Hampshire election

for United States Senator of November 5,

1974, and issue such orders for the

protection and security thereof as it

deems appropriate.

B. That the Senate conduct the review hereinabove

requested in Paragraph 10 of this Petition,

and make such other and further independent

investigation of the conduct and results of

such election of November 5, 1974 as it may

deem appropriate for the purpose of making

final determination of who is entitled to

be seated as the Junior Senator from New

Hampshire.

C. That if possible, the review be conducted and

the investigation be completed prior to

January 14, 1974 so that the winner of said

election may be seated and represent the

State of New Hampshire fully and without reserva-

tion or conditional restriction in the 94th Congress.

D. That if such final determination of the outcome

of the November 5, 1974 election cannot be

44-632 0 - 75 - 3
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completed by the Senate prior to January 14,

1975, your Petitioner, John A. Durkin, be

seated as United States Senator from New

Hampshire under the authority of the certif-

icate of election filed November 29, 1974

without prejudice to the outcome of such

review and other investigation as the Senate

may conduct pursuant to the request of this

petition.

AND FOR SUCH OTHER AND FURTHER relief as, in the judgment

of the United States Senate, may be appropriate under its

Constitutional power and duty to judge the elections, returns

and qualifications of its own members.

Respectfully submitted,

Dated at Manchester, 40b N A. DURKIN
New Hampshire this
26th day of December,
1974.

JOSEPH A. MILLIMET,
His Attorney
1838 Elm Street
Manchester, New Hampshire

I, Joseph A. Millimet, attorney for John A. Durkin,

the within Petitioner, hereby certify that I have this day

•
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mailed or delivered copies of the within Petition to Thomas D.

Rath, Esq., counsel for the Ballot-Law Commission of New

Hampshire and the Secretary of State of New Hampshire; Stanley M,

Brown, Esq., counsel for Louis C. Wyman; David A. Brock, Esq.,

counsel for the Honorable Meldrim Thomson, Jr., Governor of

the State of New Hampshire and the Executive Council of the

State of New Hampshire; and George S. Pappagianis, Esq., Clerk

of the Supreme Court of the State of New Hampshire; and Richard

Leonard, Esq., Counsel for Carmen Chimento.

JOSEPH . MI LIMET

Dated this 27th day of December, 1974.
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TO THE HONORABLE NELSON A. ROCITFELLER
VICE PRESIDENT OF THE UNITED STATES

AND PRESIDENT OF THE SENATE
THE CAPITOL

WASHINGTON, D.C. 20510

RESPONSE OF 
LOUIS C. WYMAN, U.S. SENATOR ELECT ( N.H. ) 

TO
PETITION OF JOHN A. DURKIN

LOUIS C. WYMAN, of Manchester, County of Hillsborough,

State of New Hampshire, being the United States Senator-Elect from New

Hampshire, elected by the people thereof, and certificated as such

Senator-Elect on December 27, 1974 by the Governor of New Hampshire

with the countersignature of the Secretary of State of New Hampshire, all

as duly appears of record in the office of the Secretary of the United

States Senate, respectfully responds to the Petition of John A. Durkin

and says:

1. Mr. Durkin's petition, by omission of significant facts and

what appears to be affirmative distortions of the records of valid State

election processes, misrepresents to this Honorable Senate both the fact

and the record, viz:

2. It is true that Durkin was the Democratic Party candidate

and that Wyman was the Republican Party candidate in a three-man election

Footnotes refer to Appendices filed herewith.
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contest for the office of U.S. Senator at the New Hampshire Biennial

Election of November 5, 1974, and that Wyman was declared the winner

of that election, after the original canvass of local tallies, on November 8,

1974, Wyman's apparent margin then being 355 votes over Durkin.

3. Durkin thereafter promptly availed himself of State election

processes to require a re-counting by the New Hampshire Secretary of

State, of the ballots and of the votes. During the process of that

recount, both Durkin and Wyman, in accordance with State statute and

practice, preserved protests to certain precinct recounts, to certain

precinct recount tallies, to the inclusion and exclusion from the recount

and recount tallies of certain ballots, and to the Secretary of State's

recount rulings on several thousand individual ballots, all as permitted,

and as appears of record in the State proceedings, these protests being

reserved, under the State procedure, for determination by the Ballot Law

Commission of the State, should the apparent loser of the recount

segment of State procedure exercise his right to seek such review and

1
determination.

4. On November 27, at the conclusion of the recount segment

of the State procedure, solely as the result of the Secretary of State's

having counted seventeen (17) votes ( 12 for Durkin, 5 for Wyman) which

appeared on what were subsequently shown to be 17 cancelled ballots
2

which should not have been counted at all, and the Secretary of State's



34

failure to include and count at all 5 write-in votes which were cast on

voting machines ( 1 for Durkin, 4 for Wyman ) which it was subsequently

3
shown should have been included in the recount, Durkin appeared to be

the apparent winner by 10 votes, although had the two corrections

above referred to been made at the time, the contest would have appeared

to have resulted in a tie.

5. On November 27, Wyman availed himself of the review

by the Ballot Law Commission of the protests reserved on his behalf

before the Secretary of State. In that review the 17 cancelled ballots

were excluded  from the count, the 5 machine write-in votes were in-

cluded  in the count; the Secretary of State was found to have improperly

counted 3 ballots for Durkin by clear error--mis-calls admitted to be

4
such by Durkin's counsel. The result was that when the Ballot Law

Commission addressed itself to its final statutory duty of reviewing the

judgment calls of the Secretary of State on individual protested ballots,

Wyman was the apparent winner by at least 3 votes. At the conclusion

of the Ballot Law Commission review, Wyman was found, ruled, declared

_and certificated as the winner on the final State tally by a margin of 2

votes: Wyman 110,926 to Durkin 110,924.
5

6. During the Ballot Law Commission review Durkin, as

well as Wyman, presented such of his reserved protests as he desired

for review and ruling, as the written record of its proceedings will reveal.
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Both contestants were accorded full due process, both were represented

by experienced legal counse', in open hearings, attended by the press

and by observers from the Privileges and Elections Sub-Committee of the

U.S. Senate Committee on Rules and Administration. Many protests were

not presented to the Ballot Law Commission, by both contestants, with

6
reservation of rights to present those protests to the Senate. The Ballot

Law Commission excluded from its consideration, on jurisdictional

grounds, other protests with regard to which the contestants reserved

7
their rights to proceed in other fora.

7. On November 27,the same date on which Wyman had

noticed his appeal to the Ballot Law Commission, Durkin, as the

apparent recount winner by 10 votes, was certificated as the Senator-

Elect under State procedures, upon resolution of the Governor and Council

which resolution clearly indicated that this certification was subject to 

the result of the Ballot Law Commission review. That certification, by

error, was forwarded to the U.S. Senate without the underlying resolu-

tion that clearly showed its conditional nature. Having that certification,

although well knowing that the State processes for review of the election

were not complete, Durkin undertook to obstruct and defeat the completion

• of the State election process, to the end that he might improperly per-

suade this Honorable Senate to seat him as Senator-Elect.
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8. On December 4, the day the Ballot Law Commission hearings

were to commence, Durkin filed Civil Action 74-359 in the Federal District

Court for the District of New Hampshire against the Ballot Law Commission,

seeking to enjoin that Commission from proceeding with its review and

to declare its proceeding void. After each of the two preliminary

hearings, the Federal District Court refused to prevent the Ballot Law
8

Commission from proceeding. Finally, after a third hearing, and this
9

before a three-judge Federal Court, that Court, on December 18,

completely rejected Durkin's contentions, finding and ruling:

" We are satisfied that the statutory proceedings in

progress before the Commission, like the Indiana recount

in Roudebush, are an integral part of the New Hampshire

electoral process and are 'within the ambit of the broad

powers delegated to the States by Art. 1, §4' [of U.S.

Constitution] Id. at 23. The fact that the Indiana recount

procedure approved in that case was a one-tier adminis-

trative operation, and the New Hampshire procedure

involves a recount followed, if a candidate desires, by a

Commission review of the rulings of the Secretary of

State on ballots disputed during the recount is a distinction

without a difference. We are assured by responsible State

officials, that the New Hampshire proceedings have been

and will be accompanied by careful action to preserve all

disputed ballots and related evidence so that the Senate,

in exercising its final authority over whom to seat, can

make ' an independent final judgment' . Id at 25. We thus

find no encroachment upon the Senate's powers and no

occasion to enjoin or otherwise interfere with the proceed-

ings before the Commission."

9.. In the same Federal District Court litigation Durkin had

sought orders to prevent the Ballot Law Commission from changing the

conditional certification of Durkin as Senator-Elect. The District Court,
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on December 6, ordered that no change be made in retaliation because 

8
Durkin had sought relief in Federal Court. Almost simultaneously with the

entry of this order, however, the Governor and Council, having been

advised by affiants that machine write-in votes which had been counted

locally had not been included in the recount, ( which fact the Secretary

of State acknowledged to the Governor and Council ) concluded that the

recount segment of the State procedure had not, in fact, been completed,

and that therefore Durkin's conditional certification had been premature.

Consequently they duly rescinded the November 27 certification, so

10

advising the Secretary of the U.S. Senate, as appears of record.

Durkin promptly complained to the Federal District Court,

made the Governor and Council defendants, and sought to have the

District Court order the Governor and Council to re-issue the rescinded

conditional certificate. This the District Court declined to do. This

Issue was pressed again to the three-judge Federal Court, which

disposed of the issue, thusly:

" We turn next to plaintiff's request that we order the

Governor and Council to re-issue to him the certificate

that they later revoked. The certificate may have been

prematurely issued since under the governing New Hamp-

shire statute, RSA 59:98, a certificate is to be issued

upon the Secretary of State's declaration following a

recount 'unless the result is changed upon appeal to the

Ballot Law Commission'. In any event, given our ruling

that the proceedings of the Ballot Law Commission may

continue, it would make little sense to order issuance of

a certificate which can at most have meaning only after

the Commission completes its work. * * * We decline

therefore to order issuance of the certificate."
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10. Upon this record, Mr. Wyman respectfully suggests that

Durkin's partial recitations falsely implying that he has a currently

effective certification as Senator-Elect ( Petition, para. 4 ), and his complete

failure to advise the Senate that his certification was rescinded, or that

Wyman has the only currently effective certification which is based on

the final State tally, or that the three-judge Federal Court convened

at Durkin's request has ruled that his certiiication was premature and

that the only meaningful certification would be the  final certification

issued at the conclusion of the Ballot Law Commission proceeding, and
11

which has now been issued to Wyman, is a patent effort to confuse and

mislead this Senate.

By basic and familiar rules of res judicata, Mr. Durkin is

and should be held estopped and barred from asserting any right to be

seated based upon his rescinded premature certification of November 27,

and from further contesting the legal and constitutional validity of Mr.

Wyman's certification. Durkin sought the intervention of the Federal

Court on these issues, submitted them there, and the Federal Court has

disposed of them. No appeal has been taken. This Honorable Senate

should, Wyman respectfully submits, accept the Federal Court's decision

and honor Mr. Wyman's certification.

11.. Durkin, in his Petition to this Honorable Senate, speci-

fically complains of the Ballot Law Commission's having refused to

disenfranchise voters who voted by "write in" on voting machines, and
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Its decision to include such votes in arriving at the final State tally. This

Inclusion of machine write-in votes resulted in a net gain of 3 votes for

Wyman.

Durkin omitted to advise the Senate that the counting of such

votes has been reviewed and  implicitly  ( not expressly) approved by the

New Hampshire Supreme Court in two opinions rendered on December 16. .
12

In No. 7083, Wynicin v. Durkin, commenting upon the

Commission's action in tentatively counting such votes, the Court

said: " The Commission is proceeding within its statutory jurisdiction..

13
In No. 7089, Opinion of the justices, the Court said:

" The enactment of RSA 59:25 ( Voting Machines)
made it possible for the voter to express his intention in
ways additional to those specified in RSA 59:58 [ the
statutes relating to paper ballots ]. By pulling a lever
on a voting machine a citizen can register his choice of
the names listed. Alternatively, he can write in his
preference by lifting a panel.

The counsel for the ballot law commission in a
companion case ( Wyman v. Durkin, No. 7083) has
suggested that this court should not express an opinion
on write-in votes on voting machine s since the ballot law
commission has not completed its functions. We assume
the ballot law commission is completely aware of the
guiding principle expressed.. .as follows: ' Statutes
regulating the form of ballots are generally regarded as
directory rather than mandatory. ( Citations omitted ).
They provide a convenient and uniform method for voting,
but should not be applied to disenfranchise voters because
of technical irregularities."

While the New Hampshire Supreme Court, at the request of the

Commission's counsel, refrained from directly and explicitly approving

or directing the inclusion of these votes in the tally, any fair reading of
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these two opinions will make clear the Court's approval of the Commission's

action. The Commission, at the conclusion of its review, confirmed its

tentative ruling to include these votes as authorized by these New Hamp-

shire Supreme Court opinions. Durkin's complaint in this regard should

be rejected by the Honorable Senate, as an attempt by him to garner

additional margin by disenfranchising three New Hampshire voters

selectively.

12. As the above-referenced New Hampshire Supreme Court

opinions relate, there was and still is pending ( as of January 6, 1975 )

In the New Hampshire courts, litigation related to the election extraneous

to and collateral to the Ballot Law Commission's proceeding to determine

the final State tally and to certify the winner as shown by that final tally.

That litigation has at issue currently three contentions that

Wyman claims, if proven to the satisfaction of the trial court, should

warrant invalidation of this 1974 U.S. Senate election, even though

14

Wyman has been certified as the winner. The three areas of contention

are (1) widespread disregard of statutory requirements for the handling

of absentee ballots in the City of Nashua, (2) uncertainty of the result

In the City of Manchester because 12 new voting machines on which

more than 2,000 voters attempted to vote were patently and admittedly

malfunctioning, and (3) the counting and return of more than 1100 ballots

and machine votes in excess of the number of voters shown by checklist

check off to have been entitled to vote.
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The legal questions as to whether on proof that these situations

existed, the election may be invalidated and a run-off election mandated

by State authority are presently pending, having been argued and sub-

mitted on January 3, 1975 before the New Hampshire Supreme Court,

and the decision of that Court may well be rendered before the hearing

before the Senate subcommittee.

In regard to these i:ques, Durkin sought to have the Federal

Court enjoin the State Court proceedings, and to have the New Hamp-

shire Supreme Court prohibit the proceedings. The New Hampshire
15

Court declined to issue its writ of prohibition; the three-judge Federal

Court refused to enjoin the proceedings, saying:

" Finally, we turn to plaintiff's request that we

enjoin litigation in the New Hampshire courts commenced

by Wyman. We decline to do so We find nothing in

the maintenance of state court proceedings which would

subvert the clear and acknowledged function of the United

States Senate to determine whom to seat. No impending
state court action or practice has been called to our

attention which would impede the independent determination

of the outcome by the United States Senate. Whether the

New Hampshire courts would exceed their constitutional
authority were they to order a new election or to order other

types of action are, at this time, purely hypothetical
questions which cannot be decided apart from consideration

of specific orders. Even if state courts were to intervene in

the election process, the Senate would retain the power to

ignore the results of a second election or of other action.

Indeed, we are not prepared to rule that every conceivable

state court action would necessarily be an unwanted
intrusion upon the Senate's authority. The New Hampshire

state courts have a first hand familiarity with New Hamp-

shire election law. Moreover, the state courts are capable

of interpreting the federal Constitution, and of observing

its limitations upon state judicial authority.
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" The door of the federal court remains open should it
be demonstrated that state actions or practices are being
pursued which deprive the Senate or any candidate of rights
conferred by the federal Constitution."

It is Senator-Elect Wyman's position publicly stated and

conristently maintained, that regardless of the winner, with the margin

of election being less than 100 votes, with the uncertainties referred to

above, and recognizing the physical impossibility to manually count

200,000 ballots with complete accuracy or without inadvertent counting

errors, a run-off election between the three candidates who were con-

testants in the 1974 Bienniel Election should he mandated, so that the

Senator to be seated can truly be accepted by the people and by the

Senate as the Senator elected by the people of New Hampshire. If the

New Hampshire Supreme Court rules, however, that under State law, no

run-off election is possible, even if the election is invalidated, Senator-

Elect Wyman proposes to seek leave to withdraw or dismiss that litiga-

tion, unless the State or other parties object and are prepared to conduct

the litigation.

Having been certified as Senator-Elect by valid state pro-

ceedings which are not challenged as fraudulent and which have been

approved as appropriate and constitutional state procedures by both

State and Federal Courts, it is Mr. Wyman's position that he now has

an obligation to the electors of New Hampshire to exercise his certifi-

cation and seek to be seated as the Junior Senator, elected by the people
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of New Hampshire, in the 94th Congress, if no run-off election is possible,

as he has been advised is probably the case.

WHEREFORE, Senator-Elect Louis C. Wyman prays:

A. That the Senate dismiss John A. Durkin's petition, and

accept the certification by the State of New Hampshire of Louis C. Wyman

as the Senator-Elect from that State, elected by the people of New

Hampshire.

B. That Senator-Elect Louis C. Wyman be seated as the

Junior Senator from New Hampshire when the Honorable Senate convenes

on January 14, 1975, without reservation or limitation, in the 94th

Congress.

C. That should the Honorable Senate undertake to review

and judge the election and return, as is its prerogative under Article 1,

§ 5 of the Constitution of the United States, that it give full faith and

recognition to the procedures of the State of New Hampshire delegated

to it by Article 1, §4 of that same Constitution which have hitherto,

with regard to this election, been approved in Durkin v. Ballot Law 

Commission, CA. 74-359, U.S. District Court, N.H., and which have

resulted in the Certification of Louis C. Wyman as Senator-Elect.

D. If any review of ballots cast and counted is undertaken by

the Honorable Senate which seeks to look behind the final State tally

and certification by the Ballot Law Commission, in order that due process

•
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may be accorded not only to the Petitioner Durkin and Senator-Elect

Wyman, but also to the electors of the State of New Hampshire, that all

such ballots be recounted and reviewed, including a complete mechanical

Inspection of the voting machines from which thousands of votes were

accepted into the tally without any investigation of the correctness of

the machine counting mechanisms although it is now admitted that specific

machines were malfunctioning. Senator-Elect Wyman respectfully suggests

that sensibly the question of the accuracy of the machine count might

appropriately be the first area of investigation if the election is to be

reviewed by the Senate.

AND FOR SUCH OTHER AND FURTHER relief, as, in the judgment

of the United States Senate, may be appropriate under its Constitutional

power and duty to judge the elections, returns and qualifications of its

own members.

Dated at Manchester,
New Hampshire this
5th day of January,
1975.

Respectfully submitted,

. C. 
Loins C.

STANLEY Ivrt BROWN,
His Attorney
67 Central Street
Manchester, New Hampshire 03101
Tel. 603 668-5860

Donald E. Santarelli of Washington, D.C. , and

Eugene Van Loan, III of Manchester, N.H. ,

OF COUNSEL
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I, Stanley M. Brown, Attorney for Senator-Elect Louis C.

Wyman, hereby certify that I have this day mailed or delivered copies

of the within Response of Louis C. Wyman, U.S. Senator-Elect, to

Petition of John A. Durkin, to Thomas D. Rath, Esquire, counsel for

the Ballot Law Commission of New Hampshire and the Secretary of

State of New Hampshire; Joseph A. Millimet, Esquire counsel for

John A. Durkin; David A. Brock, Esquire, counsel for the Honorable

Meldrim Thomson, Jr., Governor of the State of New Hampshire and

the Executive Council of the State of New Hampshire, and George S.

Pappagianis, Esquire, Clerk of the Supreme Court of the State of New

Hampshire; and Richard Leonard, Esquire, Counsel for Carmen Chimento.

STANLEY M BROWN

Dated this 5th day of January, 1975.

44-632 0 - 75 - 4
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November 27, 1974

Robert L. Stark, Secretary of StatE
Clerk of the N. H. Ballot Law Commission
State House
Concord, New Hampshire 03301

Dear Mr. Stark: re: Wyman-Durkin Recount

o.0I• (SW/

AMOTAKEAG DANK IJUIL INNG

MANCHESTER. NEW HAMPSHIRE

0.310I

J WALKER WIGOIN

ROGER E. SUNLIEEN

COUNSEL

I am writing to you in your capacity as Secretary
of State and Clerk of the New Hampshire Ballot Law Commission.

I am the legal representative of Honorable Louis C.
Wyman, presently United States Congressman, and candidate for
the United States Senate.

Pursuant to RSA 68:4 (II), I am writing to you to hereby
appeal from your declaration upon recount, that Mr. Wyman did
not have the greatest number of votes.

This appeal is from all rulings made by you as
Secretary of State, on ballots protested during the recount,
and on all rulings related thereto, including but not limited
to your rulings denying my protests and my requests as follows:

(1) to send for and examine an additional box from
Gorham, allegedly containing additional ballots, and to recount
once more those ballots presently in your possession from the
Town of Gorham;

(2) to once again recount the ballots from the Town
of Bedford and determine the cause for an alleged change in the
number of recounted ballots from said Town;

(3) to once again recount the ballots from the Town
of Claremont, Ward 2, and determine the cause for an alleged
change in the number of recounted ballots from said Ward 2 in
the Town of Claremont;
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Robert L. Stark -2- November 27, 1974
Secretary of State, Clerk of N.H. Ballot Law Commission
re: Wyman-Durkin Recount

(4) to once again recount the ballots from the City
of Concord, Ward 1, and determine the cause for an alleged
change in the number of recounted ballots from said Ward 1 in
the City of Concord;

(5) to once again recount the ballots from the Town
of Gilford, and determine the cause for an alleged change in
the number of recounted ballots from said Town;

(6) to once again recount the ballots from the Town
of Hanover, and determine the cause for an alleged change in
the number of recounted ballots from said Town;

(7) to once again recount the ballots from the Town
of Newmarket, and determine the cause for an alleged change in
the number of recounted ballots from said Town;

(8) to once again recount the ballots from the Town
of Pelham, and determine the cause for an alleged change in
the number of recounted ballots from said Town;

(9) to once again recount the ballots from the Town
of Salem, and determine the cause for an alleged change in
the number of recounted ballots from said Town;

(10) to once again recount the ballots from the Town
of Somersworth, Ward 1, and determine the cause for an alleged
change in the number of recounted ballots from said Ward 1 in
the Town of Somersworth;

(11) to review and determine the cause for an error
of 100 in the City of Manchester, Ward 11;

(12) to once again recount the absentee ballots from
the City of Nashua, Ward 4, and determine the cause for an
alleged change in the number of recounted absentee ballots
from said Ward 4, in the City of Nashua;

(13) to secure and count the write-in ballots from
the City of Exeter, for the office of United States Senate

•
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Robert L. Stark -3- Novomber 27, 1974

Secretary of State, Clerk of N.H. Ballot Law Commission
re: Wyman-Durkin Recount

(14) to review your rulings on certain ballots
marked "void" but signed by moderators who did not add their
official designations as moderators.

I will anticipate notification of the date, time

and place of hearing. I think it would be helpful if we ,

could have a meeting before the commencement of the hearing

to settle certain procedural questions in advance.

Very truly yours,

Dort S. Bigg
DSB:lrr
ccs: Attorney General Warren B. Rudman

State House
Concord, New Hampshire 03301

Joseph A. Millimet, Esquire
1838 Elm Street
Manchester, N.H. 03105
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Appendix 2

The reason why the Secretary of State counts cancelled ballots

in the recount segment of the New Hampshire procedure, although recognizing

that they may be erroneously included, is this;

To demonstrate that such ballots were replaced by new ballots given

to the voters who "spoil" ballots requires taking evidence--the testimony of

the election officials who marked the ballots "cancelled", "void", "invalid",

etc. The Secretary of State takes no eviden,,e; he merely "reads" the ballot,

records the protest, and leaves the proof for the Ballot Law Commission

provedure which follows.

The proof of the fact is before the Ballot Law Commission--and was

in this case. See BLC Transcript e.g., December 5, 1974; December 6, 1974,

Vol. II; and December 23, 2974, pp. 51 - 54.
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Appendix 3

The Ballot Law Commission record (e.g., December 6, 1974, Vol. I,

pp. 2-21, 40 -54, 59- 65; December 20, 1974, pp. 6 - 100; and December 23,

1974, pp. 36 - 46) to this machine write-in problem. See also the N. H.

Supreme Court opinions which are marked Appendix 12 and 13.

Essentially what happened here is that an old BLC regulation of 1958

published in 1962, but not brought to the attention of the voters in any way,

provided that if a candidate's name was on the voting machine ballot, a

write-in for the same candidate was to be not counted.

When promulgated it was thought necessary to prevent double voting

for a single candidate. Such double voting would be possible in a multiple

choice race (Vote for 3, etc.), but in fact, in a vote for I race—such as the

Ti. S. Senate race, no such double voting is mechanically possible; hence,

upon that fact being proven, and the application of the regulation to this race

being challenged, the regulation was not applied, since to do so would

disenfranchise the write-in voters.
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Appendix 4

The admission of these three "mis-calls"--the only

clear errors made by the Secretary of State in reading several

thousand ballots--being clear errors favoring Durkin, appears

in the BLC Transcript: December 10, 1974, pp. 118-120 ( Allenstown );

December 17, 1974, pp. 86-90 ( Woodstock ); and December 19,

1974, pp. 112-113 ( Danville ).
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APPENDIX 5

NEW HAMPSHIRE BALLOT LAW COMMISSION

HEARING

********************************

BE:

APPEAL or HON. LOUIS C. YMAN.

********************************

DECEMBER 24. 1974 

The above-entitled matter came on for hearing before

the New Hampshire Ballot Law Commission at The State House,

Concord, New Hampshire, on Tuesday, December 24, 1974,

commencing at 10:00 a.m.

present:

New Hampshire Ballot Law Commission Members:

Ronald L. Snow, Esq., Chairman
Warren B. Rudman, Esq.
Roger J. Crowley, Jr.

For the nallot Law Commission:

Thomas D. Rath, Esq.
Assistant Attorney General

JORDAN & CONNELLY, INC.
CERTIFIED SHORTHAND REPORTERS

POST OFFICE SOX 303

EXETER. NEW HAMPSHIRE 03833

tE03) 772,053
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ror Eon. Louis C. vman:

McLane, Graf, Greene & Brown by
Stanley M. Brown, Esq.

For John A, Durjcin, Esq.:

Devine, Millimet, Stahl & Branch by
Joseph A. Millimet, Esq.

• Stenotvne Reporter:

James M. Connelly, C.S.R.

***********************#
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CHAIRMAN SNOW: The New Hampshire Ballot Law

Commission began hearings in the above-entitled matter

on December 4, 1974, at 11:00 a.m. The final testimony

and rulings of the Commission concluded on December 23,

1974, at approximately 4:00 p.m.

During the hearings 414 exhibits were received and

marked by the Commission and have been preserved as

evidence in this case. Additionally, testimony under oath

was taken of several witnesses who were subject to cross-

examination by opposing parties and questioning in some

instances by the Commission. All of this testimony has

been taken by stenographic record which will be transcribed

as a permanent record of this hearing along with the

exhibits which will be preserved until both sides are

satisfied that they are no longer needed.

At the conclusion of the recount by the Secretary of

State and his staff, the Secretary certified the count

as follows:

. Durkin 110,924 votes

Wyman 110,914 votes

Chimento 1,513 votes

During the recount representative of Mr. Chimento

protested several rulings of the Secretary of State. The
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Commission considered those rulings during the course of the

hearin:js and sustained the Secrotary of State in all

cases. We, therefore, find no change in the original

recount total for Mr. Chimento.

/%t the beginning of this hearing the Commission

pointed out to counsel for Wyman and Durkin the statutory

philosophy the Commission believed it should follow

together with case law citations and specific statutory

authority for this review. The two specific New Hampshire

Statutes that we referred to early in the proceedings and

several times thereafter were N.H. R.S.A. 59:96 and 68:4 XT,

Simply stated, it was the Commission's philosophy

that its responsibility was to review ballots protested

either for having been counted or not counted by the

Secretary of State during the recount and that in

pursuing the objective we should attempt to determine the

voter's intent if possible and honor that intent even

vhore GONW violation of the technical form of voting was

.evident.

For example, although a ballot clearly states on the:

face of it that the voter should mark the box opposite

ry1e of his choice with an Th" this Commission has

obeurved literally %andreds of deviations from that
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apparently simple instruction, including but not limited

to eheckmarks, straight lines, diagonal lines, circles

around the box, marks to the left, right and top of the

box, complete blackening of the box, lines through a series

of boxes and combinations in a myriad of fashions in all

of the above. This Commission has attempted with admitted

difficulty in many cases to interpret the voter's intent

and where possible allow votes to count for the candidates

of choice unless the ballot was so confusing that the

Commiszion reached the conclusion that it cculd not

determine the voter's intent.

We are quick to point out that in these decisions

in many instances we had to be subjective and we resorted

to manifying glasses, lights and a considerable amount of

eye strain for hours on end in arriving at these con-

clusions, and we also point out that in many cases these

decisions were not unanimous on our part.

In point of fact, at one time or another throughout

with respect each Commissioner found himself in a minority

position with respect to the other two Commissioners as

ballots were considered and voted upon. Rightly or

wrongly we determined from the outset and consistently

follov.ctd the practike of considering each ballot as a
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separate state of facts depending on each ballot to

determine voter intent rather than resorting to an

arbitrary rule which we would attempt to apply to dispose'

of these questions. We note with interest decisions

rendered by the New Hampshire Supreme Court during the

pendency of this hearing, but after our original state-

ment of legal philosophy was set forth for counsel. In

its advisory opinion to the Governor and Council dated

December 16, 1974, the Court stated in part as follows:

"In this State the statutes afford a
citizen several ways to express his
preference by ballot. R.S.A. 59:58;
R.S.A. 59:25 (Supp. 1973). Whichever
mode is selected by the voter, his
expressed intention is crucial. Barr 
v. Steveca, 79 N.H. 192, 193, 106 A.
483 (1919): Murchie v. Clifford, 76 N.H. 99, 10,
79 A. 901. 902 (1911). Strict
compliance with the technical form of
a vote must yield to recognition of
the voter's indication of intention.
reene v, Gerry's Cash Market. Inc.. 
113 N.H. 165, 168, 304 A.2d 873, 875
(1973); Nickerson v. Aimo, 110 N.H. 348,
351, 266 A.2d 828, 830 (1970): let
Ooinion of the Justices, (Nov. 4, 1974)."

The Court also stated in the same opinion:

"Statutes regulating the form of
ballots are generally regarded as
directory rather than mandatory . . .
They provide a convenient and uniform
method for voting, but should not be
applied t% disenfranchise voters
because o:' technical irregularities."
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Similarly, the Supreme Court in its decision of

December 16, 1974, Wyman v, Dm-kin, No. 7083 (12/16/74)

stated in part as follows:

"The Chairman of the Ballot Law Commission

has expressed its awareness of the

principle that the legally expressed

choice of the voters shall be

controlling."

Almost daily memoranda of actions taken by the Commit
tee

prepared by the Chairman at the end of each day for
 use

by the Commission summarize all actions taken by th
e

f7ommission which changed rulings originally made b
y the

'zecretary of State at the recount.

It is appropriate, however, to comment briefly o
n

the Commission's ruling which allow write-in vot
es from

voting machines in the Town of Exeter and the Ci
ty of

Nashua. This decision was made despite a published

regulation of the New Hampshire Ballot Law Com
mission in

effect since 1962 Which stated that a write-in
 vote in a

voting machine for a candidate whose name was 
printed on

the ballot would not be counted. The Commission ruled

as it did in allowing write-in votes in 
the Senate race

from voting machines to be counted for 
three reasons:

First, we were convinced upon the evidence
 that it

was impossible in th Senate contest for a voter to in
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effect obtain two votes for the same candidate by using

the write-in method of voting and then also being able

to vote in the normal voting machine fashion. The rule

above-referred to was apparently promulgated to avoid

the possibility of doublc voting in situations where a

multiple vote option was available on the ballot which we

understand continues to offer the possibility of double

voting.

Secondly, we were convinced upon the evidence that

voters in Teter and Nashua were not advised of the fact

that if they voted for a candidate whose name was printed

on the ballot in the Senate race in the write-in slot that

it would not be counted.

Thirdly, the overriding legal philosophy as expressed

in the Supreme Court decisions above-cited as well as the

older New Hampshire cases referred to on the record that

we should not disenfranchise a legitimate vote where it

was clearly expressed.

Ail of the above suggests that the rules and

regulations of the Ballot Law Commission first published

in 1962 are in need of careful review and revision to

reflect the current state of facts as applied to the

current voting machines in use in the towns and cities of

•
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New Hampshire, but in this hearing we knowingly disregarded

Rule 2d of the Rules of the Commission as it applied to

the Wyman-Durkin contest in Exeter and Nashua for the

reasons above stated.

The original transcript of the hearings, although

not yet transcribed in complete and final form, will

obviously be the best evidence of the actions taken by

this Commission on protested ballots throughout the

hearing, but the Commissioners' notes and memoranda which

are believed to be accurate with respect to count indicate

that at the close of the evidence and after all rulings

requested had been made by the Commission the count

was as follows:

Vyman -- 110,926 votes

Durkin -- 110,924 votes

Chimento 1,513 votes

THEREFORE, we, the New Hampshire Ballot Law

Commission, pursuant to New Hampshire R.S.A. 68:4 II hereby

issue this Certificate of Changed Declaration from the

Declaration of the Secretary of State at the conclusion

of the recount and declare the final vote for each

candidate as above stated. We direct the New Hampshire

Secretary of State tJ forward a copy of this Certificate
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of Changed Declaration to the parties to this appeal, to

Pis Excellency the Governor and the Honorable Council

for the State of New Hampshire and to the United States

Senate. We issue this Certificate of Changed Declaration

mindful of the additional legal recourse to either or both

of the parties as set forth in Section II of R.S.A. 68:4,

and mindful of the United States Senate's authority with

respect to the seating of its membership as set forth in

the Constitution of the United States.

Dated this 24th day of December, 1974, at Concord,

New Hampshire.

NEW HAMPSHIRE BALLOT LAW COMMISSION

Warren B. Rudman, Attorney
General

Aoger J. Crowley, Jr.

Ronald L. Snow, Chairman"

Let me add, finally, Appendix A to this report is a

copy of all of the memorandum of the Commission, on a

daily basis, which summarized all of the rulings on

changed ballots.

COMMISSIONER RUDMAN: Mr. Chairman, I noted several

very minor typograpical errors, which we will sign this

44-632 0 - 75 - 5
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report, then we will furnish the parties with the

corrections.

(The three Commissieners thereupon

signed the report.)

Cth^.IX'.:\N NO: Or. Crowly, do you have any

statements?

COZOISSIONER CROWLEY: Yes, Mr. Chairman. First I would

like to thank Mr. Tom Rath who has been counsel to4the

Commission during these proceedings, and who has done a

very fine job, outstanding job, and I would like to say

to the Attorney General, that his efforts hare should be

rccognized. Second, Mr. Chairman, I would like to

compliment you on the way you have conducted this hearing

aNJ, also, to pay my thanks to Attorney General Rudman

uhi has been most helpful and I, personally, feel that

the rulings of this Commission have been fair, equitable,

and haven't considered, in any way, the vested interest

oi either candidate.

COMISSIOUER RUDMAN: Mr. Chairman, I personally pay

tribute to you. I think the people of the State of New

Hampshire owe you, a private citizen, a great debt of

sziAtitude for doing a superb job. I think when the report

is viewed, including appendices, the people of the State
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will see that this Commission has really been well led,

and I am sure I join Captain Crowley in saying that to

you. I also say that we reluctantly, but I think it has

to be said in view of some of the statements of the

recent past, that I have known Roger Crowley and Ronald

Snow for some years, and I think I know myself, and I

want to assure the people of this State, for myself and

for my two brother members of this Commission, that our

personal integrity, to us individually, and collectively,

is worth a great deal more than any Senate seat, anywhere;

to anyone. I want that on the record.

CHAIRMAN SNOW: Any comments from either of the

parties? Anything that needs to be said?

MATTHIA3 REYNOLDS: I just thought, Mx. Chairman, I

would introduce myself. I am Matthias Reynolds, I am

here representing Mr. Millimet and Mr. Durkin, and I have

no comment.

CHAIRMAN SNOW: There being no further business

before this Commission, this hearing is closed.
•
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NEW HAMPSHIRE BALLOT LAW COMMISSION

HEARING

*********************************

RE

APPEAL OF HON. LOUIS C. WYMAN.

*********************************

CERTIFICAZE

I, JAMES M. CONNELLY, a Certified Shorthand Reporter and

Notary Public of the State of New Hampshire, do hereby certify

that the foregoing is a true and accurate transcript of my

stenographic notes of the hearing of the Ballot Law Commission

taken at the place and on the date hereinbefore set forth.

I further certify that I am neither attorney nor counsel

for, nor related to or employed by any of the parties to the

hearing in which this transcript was taken; and further that I

Mm not a relative nor employee of any attorney or counsel

employed in this hearing, nor am I financially interested in the

hearing.

i !"2 
JAMES M. CONNELLY,
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Appendix 6

Examples of the reservation of rights by both parties appear

in the BLC record with regard to ballots in virtually every voting precinct.

See for examples, Transcript: December 17, 1974, pp. 4, 12, 13, 15, 16,

17 and 20; December 19, 1974, pp. 24, 31, 49 and 51.
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APPENDIX 7

BALLOT LAW COMMISSION'S RULINGS 

( On Appellant's Opening Statement )

( Ballot Law Commission's Transcript pp.
 11 -

December 5, 1974)



CHAIRMAN SNOW:

subject now, sir.

MR. MILLIMET:

CHAIRMAN SNOW:

67

I will address myself to that

All right.

There have been substantial numbers

of statements in the last two days about what it was this

Commission was going to do and what it wasn't going to

do. I find that hard to understand, since the Commission

hasn't made any rules, up to now, as to what it was

going to do and not do, and entertain and not entertain.

I would like to attempt to add some clarity to that, with

respect to my understanding of the proposed issues, of

the appellant's case at least, as it has been outlined

to us, and my personal--and I will ask the members of

the Commission, because we have not discussed this,

secretly or otherwise, but I spent a considerable amount

of hours during the middle of the night attempting to

understand for myself our mandate under the statute.

And, the statute certainly is clear about how it was

applied to the proposed six areas of inquiry outlined

for us carefully and clearly in an opening statement

yesterday. For the benefit of both parties, I would like

to express my personal view as to those issues that are

within the scope of the statute, as I understand it, and
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that, at least at the present time, seem to me to be

outside of the scope of the inquiry, as I understand it,

and I will be happy to have my fellow Commissioners

comment on each of these as they go down the list. I

then, at the end of this statement, with respect to these

six, would propose the procedure as the original initial

procedure for this inquiry this morning. The first

proposed area of inquiry had to do with, quote, "void'

close quote, ballots which have been protested and,

theoretically, are back here sealed in boxes, in special

envelopes. I understand that this may require testimony,

in addition to analysis of ballots, and that was the

reason, quite frankly, that, in the proposed rules, as

sent to both parties, there was some reference and

provision made to possible testimony from people, in

addition to looking at pieces of paper. It was not an

attempt, or an indication, that we were going to go

outside of the strict interpretation of the statute 
which

in my opinion, must require the examination of MO

statutes, RSA 68:4, II, which says that the Commissi
on

will consider and review all the rulings of the 
Secretary

of State on ballots protested during the recou
nt, and the

other section, which I also cited for both parties i
n the
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memorandum is 59:96, whi4, says that a protest can be

the protest of a counted ballot or the protest of a

ballot that was not counted. That is what we understand,

or at least what I understand, to be the mandate under

the statute of the review of this Commission. I, there-

fore, feel that, under 'tern 1, void ballots protested,

that is a proper scope for review by this Commission, and

I propose that to be the first area of inquiry, as we try

to get the ballots that are specifically under that

category, if we can get them before the group.

MR. MILLIMET: Excuse me, Mr. Chairman, do I

understand, in conjunction with that issue, you are going

to receive extraneous evidence?

CHAIRMAN SNOW: I don't know, at this point.

MR. MILLIMET: All I would like to say is, in the

interest of getting something done, and not sitting

around twiddling our thumbs, if you are going to do that,

then I feel I am deeply prejudiced, because we have not

had an opportunity to investigate, as the opposition has,

these affidavits and people whose names are involved.

We don't have any certificates, we don't have any depo-

sitions, and that is the real prejudice to us, if you go

ahead on that basis.
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CHAIRMAN SNOW: My in$OCincts, Mr. Millimet, are to

take those issues as they Come up.

MR. MILLIMET: All right, sir.

CHAIRMAN SNOW: Okay. The second has to do with,

quote, "write-in votes," close quote, specifically from

the Town of Exct7er that yore protested as not counted.

Now, regardless of the order in which that is taken--

MR. MILLIMET: Excuse me; could I be excused for

a moment; I have a call from the Federal Court.

CHAIRMAN SNOW:

minutes.

(Hearing recessed.)

CHAIRMAN SNOW:

All right. We will recess for five

As I was saying when the phone rang.

with respect to the issue of quote, "write-in votes,"

close quote, that issue, it is my personal belief, that

may be within the scope, since they were protested as

not counted at the time, although we will probably

require evidence on that issue. I am not saying it is

going to be taken up at the first item, but my instincts

are that that is within the scope of inquiry.

MR. MILLIMET: When you say, there will need to be

evidence, are you referring to whether or not they were

protested?
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CHAIRMAN SNOW:

MR. MILLIMET:

CHAIRMAN SNOW:

Yes sir.

Thank you.

Let me say to Mr. Brown, on that

issue, that, in answer to his request for a ruling, of

yesterday, that, after discussing this with the Commis-

sioners we requested the State Police to take control of

the sheets of paper in Exeter, and they have been de-

livered here, and they are under guard with the rest of

the ballots. I have not seen them, but I assume they are

back there.

MR. MILLIMET: We have not seen them, and request

to do so before they are dealt with.

CHAIRMAN SNOW: You will all have an opportunity.

I just didn't want them to disappear, Mr. Millimet, or

get lost, or whatever.

MR. BROWN: May I interrupt for a moment. Does

the Commission have in mind taking any action to be sure

that any other similar tapes are not accidentally lost

somewhere? My understanding is, and I have been talking

with two mechanics who know this stuff, that there are

probably tapes in every machine.

CHAIRMAN SNOW: I am about to get to that.

MR. BROWN: I think the Senate might appreciate
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being sure they are still there.

CHAIRMAN SNOW: With respect to, so-called, write-

in votes in voting machines in the other towns and

cities, I have attempted to contact, through the Secretar

of State's office and the Attorney General's oCEice, the

city clerks of the towns in question to have them, in the

first instance, take control of all of these documents

so that if it is the desire of this Commission--and we

have not discussed this, and we are going to discuss it

right now--we will also have all those picked up by the

State Police, and delivered to the vault.

MR. BROWN: Mr. Chairman, our protest was only

on Exeter. But, it does seem to me, I think I indicated

in my opening, if the Commission concurs that those votes

have not been counted, and if there are votes in the

other areas, I think both candidates interest require tha ,

at least, the evidence be preserved, and I would have no

objection to the Commission reviewing all of the tapes,

if there is no objection on the other side.

CHAIRMAN SNOW: Do you concur in that request?

MR. MULIMET: I don't want any of them touched at

all. I think the law is perfectly clear, that this

Commission had the power to make the rule that it did
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make, that they are not to03e counted, under Section 27,

they made the rule and I think it is completely beyond

the concept of due process of law for that rule to be

changed. Therefore--and, since they were not protested,

as far as I know, in Exeter or anywhere else, I don't

think they are before this Commission.

CHAIRMAN SNOW: That is an issue of fact. I am not

ruling on the issue of fact.

MR. MILLIMET: Mr. Brown admitted that he didn't

protest them anywhere else.

MR. BROWN:

Chairman.

CHAIRMAN SNOW:

Our only protest was Exeter, Mr.

Okay. I personally believe, fellow,

Commissioners, that the voting machine records of all of

the cities in the State of New Hampshire, regardless of

what are done with them by this Commission or anyone

else, ought to be frozen, and ought to be put under

security. Does anyone disagree with that?

COMMISSIONER RUDMAN: I don't disagree, Mr. Chairman. I

would only add, that I say that without prejudicing any

future vote of mine as to whether they ought to be con-

sidered--but I think they ought to be secured.

MR. MILLIMET: I have no objection to them being
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secured, but I think they should be secured in the

machines.

CHAIRMAN SNOW: I don't, at this point, have enough

personal knowledge to what the best way, with respect to

these machines, of securing them, is. But, I will at-

tempt to discuss that with the Attorney General's office

and get some more information, and we will make an actual

ruling on that as soon as possible. It occurred to me

that, regardless of whether they are counted or considere

or not considered, the evidence, if it is not preserved,

is going to be of very little value to anyone. Now, with

respect to absentee votes in the City of Nashua, which

was the third issue discussed, my personal belief is that

is probably outside of the scope of inquiry of this

Commission, and I have, although I am willing to listen

to argument on that issue, and subject to it being over-

ruled by the other members of this Commission who have as

much of a vote on any of these things as I do, I believe

that Section 68:4, in the final paragraph, provides the

relief of any party, when it says that nothing contained

in this paragraph shall be construed to bar any person

from recourse to the Superior Court on other questions

within the jurisdiction of such Court, relating to the
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legality or regularity of biennial elections, or the

results thereof. My personal belief is that that statute

is not within the province of this Commission, unless it

was a ballot protested and ruled on by the Secretary of

State. So that everyone understands my position, I would

be happy to have Mr. Rudman express his, and then Mr.

Crowley express his, on that issue.

COMMISSIONER RUDMAN: I concur with the Chairman. I would

also add that I concur for an additional reason. I can't

give you the citation, but I am pretty sure that the

election laws do contain a limitation as to when absentee

votes can be challenged, and I think that would reflect

on what this Commission might do. It certainly might not

reflect on what a Superior Court might do.

MR. BROWN: I believe I am correct that on the

record during the Secretary of State's checking of the

machines, that we did, for Mr. Wyman, protest all of the

absentee ballots in Nashua Ward 4. Now, it was the

result of our investigation of that situation that we

found the flagrant violations, and that they did not--the

were not confined to one ward. I understand the, I

trust, tentative result that the Chairman has just an-

nounced. When we get to that point in my presentation,
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28

if I may, I would like an opportunity to make an offer of

proof, because I believe we have credible evidence that

in Ward 4, where we do have a protest on the absentee

ballots, at least two ballots were returned for a single

person, that single person not having signed either one

of them, and one other voter, we believe we have the

evidence on, was allowed to vote twice, once at the polls

and once by absentee, and if that evidence is there, then

I think that our protest of that ward, on the absentee,

which is what we protested, that that brings it fairly

within the purview of this Ballot Law Commission. The

balance of it, I recognize the problem, and that is why,

I guess, we have lawyers. We may be in the Superior

Court with regard to other aspects of it.

CHAIRMAN SNOW: Obviously, I don't mean to preclude

anybody from attempting to convince us on any issue with

respect to the statute, and we will rule on each of them

as we get to them. I am only attempting to outline, in

a preliminary way, my feelings after having spent a

substantial amount of time reading some law. Mr. Crowley

do you wish to express yourself? I didn't get to you on

the absentee situation in Nashua.

COMMISSIONER CROWLEY: Yes I do. I generally concur wit
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the Chairman, subject to the following: as the only non-

lawyer on the Commission, and at the risk of being

redundant, I want to quote part of Chapter 68.4, or

column 4, subparagraph 1, and that states, "the Ballot

Law Commission shall forthwith meet, here and decide such

appeal and shall, on such appeal, consider and review all

the rulings of the Secretary of State on ballots pro-

tested during the recount." Section 2 of that section

says, "the jurisdiction vested in the Commission under

this paragraph shall be exclusive; but nothing contained

in this paragraph shall be construed to bar any person

from recourse to the Superior Court on other questions,

within the jurisdiction of such Court, relating to the

legality or regularity of biennial elections or the

results thereof." Therefore, it is clear, at least to

me, that the jurisdiction of the Ballot Law Commission is

limited to rulings of the Secretary of State on ballots

protested during the recount. Further, it appears to me

that unless the matter is presented by counsel for

Congressman Wyman, within the context of a ruling of the

Secretary of State, the Ballot Law Commission has no

apparent jurisdiction, and that the appellant, or plain-

tiff in this case, has recourse to another remedy, namely

44-632 0 - 75 - 6
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the Superior Court. So, unless those 14 points that are

brought up fall within that particular context, this

Commission has no jurisdiction.

CHAIRMAN SNOW: Okay. The other issue was the man._

voting arc,the machine question, and the request that we

consider the discrepancies, if that is the proper word,

between one count and another count. I have the same

initial reaction to this issue as I do to the absentee

issue in Nashua, namely that it may not be within the

scope of this Commission. Obviously, we will have to

consider the specific factual questions as they, or legal

arguments, as they are presented, but on the surface, to

me, this appears to be outside of the scope of this

inquiry and rather within the scope of the second half of

the statute which Mr. Crowley has just cited.

COMMISSIONER RUDMAN: I concur, at this time, with your

statement, Mr. Chairman.

CHAIRMAN SNOW: Did you wish to add anything furthe

Roger?

COMMISSIONER CROWLEY: No.

MR. BROWN: May I just interject, again, that

we specifically protested the vote on the first of the

machines, the one where the vote changed by 100 on a
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machine that supposedly doesn't change. Now, we have a

specific protest of the votes recorded on that single

machine. I think that may stand differently than the

other 12, and, again, I don't concur with the preliminary

ruling, but I understand the basis of it.

iCOMMISSIONER RUDMAN: For my information, I was not there

of course, was a protest made, or were protests made, as

you traveled around the State looking at these machines,

in some formal way, as they were done up here in the

Council chamber?

MR. BROWN: I was not on that trip either, but

I understand from Governor Gregg and Attorney Bigg that

that was the procedure that was used on the trip. But,

I think I am also correct that there were at least two

protests that were made on the trip, the one at Exeter

and the one on this single machine in Ward 11.

CHAIRMAN SNOW: We will get at these issues.

MR. MILLIMET: I assume there is a record on it.

CHAIRMAN SNOW: We will find out, I assume. Now,

the fifth one was to review all counts in four specific

towns or cities, Gorham, Gilford, Bedford, Somersworth

)1

Ward 1. I have, personally, some difficulty with this

request also, because of the scope of the statute. It ma
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be that the Gorham situation will stand apart, o
r it may

not, as an issue. It is, as I understand the claim, at

least, it is that there may be some ballots that 
were

not counted that they asked the Secretary of State 
to

check into, and that there was an adverse ruling 
to that

request, and that the request now is for us to get 
the

so-called Constitutional Convention ballots here an
d

open the boxes and see if there are additional b
allots

that were cast. It may be that that issue will stand

different but, as I said in the original memorandum, 
I

don't believe we have the authority to conduct 
a recount

of any particular city, unless there was a s
pecific

protest at the time, and the record will speak
 for

itself when we get to those issues. Again, that is a

preliminary feeling on the law on that issue.

'MR. BROWN: With regard to each of the pre-

cincts that are specified in Mr. Bigg's letter
 of advice

of the areas of the appeal, a protest was ma
de, addressed

to the entire precinct, and that includes 
these four

towns. Now, if the Commission comes to the conclusi
on

that a precinct challenge, that is challenging
 of the

entire precinct, is improper, or does not pr
eserve the

protest to the Ballot Law Commission level, I 
suspect
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that, for the purpose of future recounts, it might be

desirable to have that become known to all parties, be-

cause this was done both by Mr. Millimet and by us on the

town basis.

MR. MILLIMET: My recollection is contrary to Mr.

Brown's. I recall of no protest recorded by Mr. Bigg in

any of those towns, but I assume, again, the record will

show whether there was one recorded.

CHAIRMAN SNOW: The last issue, we have almost made

it through, at least the preliminary remarks, this

morning, has to do with, as I understand it, all of the,

quote, "official protests of ballots," close quote, which

are back behind us in the vault and, quite frankly, that

is what we would like to get to. In my opinion, that is

exactly what the statute provides, and all of those are

clearly within the scope of what we are here to do. Now,

it is obvious that some of the issues that_ I have just

discussed fall within, or may fall within, number 6--

there may be specific issues that counsel have highlight-

ed to bring to our attention out of the mass of protests

which do exist but, clearly, number 6, in my view, is

what we are here to do.

COMMISSIONER RUDMAN: I concur.
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COMMISSIONER CROWLEY: I concur.

CHAIRMAN SNOW: Okay. Now then, I would like to

move to the first issue, since it is the appellant's case

that is being presented, I would ask Mr. Brawn which

town, or which precinct, he would like to start with, and

see if we have it ready to bring out. I would propose

that I have the sealed box put on the table in front of

us so it is in the view of everyone. I have been p

with a deadly weapon to open the box. I propose to take

the envelope, as I understand it, I don't know how this

was dove, which is inside of the box with the protested

ballots and put it on the table, open it, spread them

out, and let counsel for both sides view each, and make

their comments on the record. Let me say, at this time,

if Mr. Chimento's attorney is here--is he here? I guess

he is not here. I was going to say he could come look at

them too, because he protested that we were not going to

let him, yesterday. So, for the record, let me say, if

Mr. Chimento's attorney wants to look at any of the

ballots, he may, that were protested, and, add a comment

for the record. We have no objection. Is that correct?

COMMISSIONER RUDMAN: That is correct.

COMMISSIONER CROWLEY: Right.
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OPENING 

If it please the Commission:

Attorney Dort Bigg, who has been co-counsel with me for Mr. Wyman,

will be unable to be here this week, but hopes to participate later. Attorney

Eugene Van Loan will join me this afternoon and will participate throughout so

far as we know. Attorney David DePuy of my office will participate throughout,

except for this afternoon. Attorney Richard Upton will participate as necessary

from time to time. We do not presently anticipate any other counsel of record

before the Commission. I will be responsible,as lead counsel, for Congressman

Wyman's presentation, and notices brought to my attention at 40 Stark Street,

Manchester, will be sufficient as notice to Mr. Wyman.

In Mr. Wyman's appeal of November 27, in the fourth introductory

paragraph, the Commission will note that we have preserved our right to have

reviewed here all of the Secretary of State's rulings, and we did not limit our

appeal to he 14 specific matters thereafter set forth. For example, all absentee

ballots were under protest by both candidates; we do not waive that protest.

Mr. Wyman's representatives protested rulings concerning the voting machine

Inspection, and we waive none of those protests.

On the other hand, after Mr. Durkin's representatives challenged

Mr. Stark's rulings that check marks would be recognized as valid votes, we

similarly protested those ballots--perhaps 30,000 or so ballots. We do not
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plan to pursue that challenge in our affirmative case; if we may reserve the right

to rely on it in the event our opponent later sees fit to rely on it. In other words,

if Mr. Dunkin's representatives end up waiving this position, we shall do like-

wise; but if they keep this issue alive, we wish to keel) our protest also alive.

We do not rely on this position affirmatively bec,luse we believe it is unsound

on the law; but if we are wrong on the law on this point, Mr. Wyman would gain

several thousand votes, so we cannot waive our protest.

We propose, if it please the Commission, to seek redress on six different

points, the first four of which will require the taking of evidence—Part A of Rule

5--the last two probably not requiring any evidence but merely review by the

Commission--Part B of Rule 5. I will briefly outline our expected proof in the

order in which we are prepared to go forward.

1. Void Ballots counted for Durkin 

We will offer evidence that the Secretary of State counted as votes for

Mr. Durkin at least 10 and more probably 17 ballots that were marked "Spoiled"

by the moderator under RSA 59:57. Our evidence will be that the voters concerned

were given new ballots as the statute provides and hence these spoiled ballots

were improperly credited to Mr. Durkin. As the Commission knows, Mr. Stark is

not charged with determining whether such markings are under Section 57 or are

prohibited under Section 68; that decision is for this Commission on the evidence.
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2. Write in votes for Wyman on voting machines, not counted 

We will offer proof that in the town of Exeter at least 5 voters voted for

Mr. Wyman by write-in on the voting machines. Although requested to observe

and rule upon these valid votes, Mr. Stark declined to do so, and the votes were

therefore not counted at all. How many additional Wyman votes were pot counted

because in the machines in other cities we do not know. Mr. Stark's action was

in conformity with a regulation of this Commission, which we contend is erroneous,

and must be rescinded to permit the recount of all the votes to be completed.

RSA 59:59 gives the voters the unqualified right to vote by write-in and

provides "such votes shall be counted". So also does RSA 59:69-b. Our appeal

here is based on Mr. Stark's "failure to count" these ballots, as required by

RSA 59:96.

Because of the Secretary of State's failure to recount "all of the ballots

cast and recorded" as required by RSA 59:94, we contend that his certifying

Mr. Durkin as the winner of the recount was premature and improper and that the

certificate of the Governor and Council addressed to the United States Senate was

similarly premature and improper, and should be recalled and rescinded.

I request a ruling by this Honorable Commission forthwith, as to whether

or not this Commission will, as a part of this proceeding, issue such orders as

are necessary to require the Secretary of State to complete the recount, by

obtaining the write-in tapes and ruling on the write-in votes recorded thereon.
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The reason for this request is that if the Commission declines to afford us that

relief, we may be required to take recourse to the Superior Court, as provided

by RSA 68:4,11, and/or to apply to the Governor and Council for relief, and if

that is the Commission's ruling we wish to do so immediately.

3. The absentee voter ballots in the City of Nashua (295 for Wyman and 

980 for Durkin) should be declared invalid and void because of widespread

violation of RSA 60:4,6,8, and 8e.

We will offer evidence that the City Clerk's office in Nashua delivered

to campaign workers of Mr. Durkin many absentee ballots—rnany more than the

10 vote differential between these two candidates--in direct violation of Section 4

of the statute which requires that those ballots be delivered only to the voter--

the language is mandatory, that if an application is received, and the city clerk

finds that the person is on the checklist, he "shall" "deliver or mail to such 

person" the ballot, envelope and affidavit. This violation of ballot security

is so flagrant that we believe judkins v. Bill, 50 N.B. 140, requires that all

absentee ballots in the city be rejected, or the election itself be declared invalid.

Our evidence will include testimony that absentee ballots were handled

improperly, depriving some voters of their right to vote and possibly permitting

some to vote twice, that one was delivered late, that ballot security was there-

after violated, and of other improprieties.
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While we will present the Nashua situation in detail, we do not wish to

be misunderstood; we believe similar improprieties occurred elsewhere of a

similar nature, and if it please this Commission, will offer proof of similar

mishandling of absentee ballots in other areas. Our evidence will be that

Nashua was not alone, but our evidence will also be that the Nashua situation

alone warrants the relief we seek.

4. The Manchester machine vote on 13 machines should be declared 

invalid and void--because of malfunctioning of, or meddling with, these particular

machines.

Machine 1626 in Ward 11 we ask be completely rechecked and checked,

this time for malfunction. This is the machine on which 100 additional votes

were read for Mr. Durkin by Mr. Stark's recount. We will offer documentary

evidence which indicates a probable malfunction of that machine affecting this

and other contests.

There are 12 additional machines in Manchester which we ask be

thoroughly rechecked for malfunctioning or improper handling. There is a net

total variance On these 12 machines between the protective counters and the public

counters of 1,008 votes. On 10 machines the public counters recorded more votes

than the protective counters show; on two the public counters show less.
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If these machines were not malfunctioning, these variances indicate at

least  flagrant disregard for this Commission's mandatory regulations providing

for ballot security where machines are used; they cast doubt on the accuracy of

the votes recorded; they may indicate further improprieties.

We request the right to have an expert of our own choosing participate

in testing these machines, and urge the Commission on its own initiative to

fully investigate why these variances arose. Tudkins v, Hill  has application

here as well.

5. We request that  this Commission completely review all of the ballots,

used and unused, together with the other relevant election documents, of Gorham,

Bedford, Gilford and Somersworth Ward 1, unless we can be afforded an opportunity

to review certain of these documents to satisfy ourselves that less than a full

review is necessary that justice be done.

What is involved here is that responsible election officials and voters,

In each of these precincts, are insistent to us that their original counts were

valid and that counting errors occurred during the recount. Logically, this may

actually be true. We therefore, because of special circumstances in each of

these four precincts, wish a further review.

In Gorham, for example, if we may have the sealed box of constitutional

question ballots opened, the contents inventoried, and all ballots in that box

(Con-Con ballots) counted, that may resolve the doubts without further review.
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In Bedford, if we wore afforded an opportunity to check for some tally

markings on the ballots, and they are found, further review of Bedford might be

waived. Similar situations affect Gilford and Somersworth Ward 1.

6. Finally, we have several hundred protested ballot rulings—particular

ballots with regard to which we differ with Mr. Stark's and Mr. Kelley's rulings,.

and we ask that this Commission review those particular ballots and correct the

errors, if they are errors.

When we get to this aspect of the case, we will be prepared to go

through those ballots in whatever order the Commission sees fit.

While many of our challenges were defensive, that is, taken for the

purpose of preserving countervailing evidence when our opponents made

particular protests, there are well over 100 ballots on which reasonable men

might properly differ in determining what the voter's intention was, and whether

the vallot was or was not a valid vote. We believe that many more than 10

were erroneously credited to Mr. Durkin in this group, and will ask the

Commission to so find and rule.

As to time--I estimate that two days will suffice for our evidence on

void ballots; one day for the Exeter write-in; 2 days for the Nashua absentee

ballot situation; 1 day for the Manchester machine vote situation; 1 day for

the four individual towns, and 1 day for the review of other challenged
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ballots---a total of 8 days. This does not include any allowance for time examining

the voting machines. We are willing to work Saturdays. We will attempt to

shorten up our presentation if possible. We have no objections to night sessions.

In order to be ready to start evidence I would request that the protested

ballots from Salem, Claremont Ward 2, Moultonboro, Hampton, Atkinson, and

North Hampton be made available.
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UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF NEW HAMPSHIRE

John A. Durkin 

V.

Ronald L. Snow, Roger J. 
Crowley, Jr., and Warren B. 
Rudman, The Ballot Law 
Commission of New Hampshire 

Civil Action No. 74-359

DISTRICT COURI
STRICT OF NEw HAMPSHML

F I L. F CI
DEC 51974

e-42

OR DER 

1. Although the petition does not specifically request

the convening of a Three-Judge Court, it is clear that the

plaintiff seeks an interlocutory and permanent injunction

restraining the action of the members of the New Hampshire

Ballot Law Commission because it is claimed that the State

statute authorizing such Commission is unconstitutional.

New Hampshire Revised Statutes Annotated, Chapter 68. I

rule that a substantial constitutional question is involved

and have requested the convening of a Three-Judge Court.

28 U.S.C. §§ 2281 and 22814.

2. I find, based on the pleadings, affidavits, and documents

filed, and the statements made by counsel at the hearing held

on December 4, 1974, that irreparable damage will not result

if a temporary restraining order is not granted and the

motion for a temporary restraining order is, therefore,

denied.

3. I interpret the remarks of Attorney General Rudman, made

at the conclusion of the hearing, to mean that there may be

an attempt by either the Ballot Law Commission or. the Governor

and Council to change or rescind the certification alr,:ady
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issued to Mr. Durkin prior to the determination of the Ballot

Law Commission of the validity of the Secretary of State's

recount or any order of this court because of the action

taken by Mr. Durkin in initiating :this proceeding. Such

change in certification would be a clear abridgment of Mr.

Durkin's constitutional right to seek redress in the Federal

Court.

It is therefore ordered that there be no change in

Mr. Durkin's certification until the constitutionality of

the Ballot Law Commission's power is decided and/or the

final determination of the Ballot Law Commission of the

validity of the recount is made,

SO ORDERED.

A , 
Unit States District Judge

December 4, 1974

cc: Stanley M. Brown, Esq.
Joseph A. Millimet, Esq.
Thomas D. Rath, Esq.
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Appendix 8A

N '

IN THE UNITED STATES DISTRICT COURT ll'ECD 
1

FOR THE DISTRICT OF NEW HAMPSHIRE

John A. Durkin

V.

Ronald L. Snow, Roger J.

Crowley, Jr., and Warren B.

Rudman„The Ballot Law

Commission of New Hampshire

ORDER

Civil Action No. 74-359

The:Tirst part of the motion is that the

temporary restraining order be granted because of

irreparable damage.

I wou34 like to explain something that counsel

knows. The spectators may not know it. And that is, before

a single Judge sitting on behalf of a Throe-Judge Court can

grant a temporary restraining order, he must find that the

person seeking it will suffer irreparable harm, and he must

also find that there is a probability of success in the main

case on the merits. I cannot make those findings in this

case.

I point out that The Ballot Law Commission has

not yet decided the outcome of this hotly contested

election, if it has the power to do so.

And, in the second place, I point out that, as

all counsel have agreed, the Senate can act on its own,

regardless of the action taken by the Governor and the

, Council anl regardless of any determination that may be made,

rightly or wrongly, by The Ballot Law Commission. The

question of the .eventual outcome of the election, if one

of the losing parties so desires, will be up to the United

States Senate under the Constitution.

44-632 0 - 75 - 7



94

I also would like to point out that, in my

opinion, there is a very serious and substantial question

relative to the constitutionality of The Ballot Law

Commission's power to act and the statute authorizing it.

I don't know how that question is going to be decided, and

I frankly would not like to have to decide it today. I do

know this, however, that if I issued a temporary restraining

order at this time, and it turned out that my judgment as to

the constitutional issue was in error, that there would be,

in my opinion, needless delay. So that, because of those

factors, that portion of the plaintiff's motion asking that

The Ballot Law Commission be temporarily restrained is denied.

I point out, however, that a Three-Judge Court nay

decide differently after they have had the advantage of the

briefs and arguments by counsel.

I have already granted that portion of the motion

amending the complaint to include as defendants the Governor

and Council and the Secretary of State.

The motion also asks that the Court enforce its

order prohibiting change in Mr. Durkin's certification

against the Governor and Council. I point out in connection

with that request, or that portion of the motion, two things:

First of all, the Governor and Council have already

acted. In my opinion there is not nearly sufficient evidence

to convince me that I should even attempt to invoke the

contempt powers of this court, and I do not intend to do so.

And I do not suggest that the Governor and Council in any way

acted in bad faith or as an attempt to punish Mr. Durkin for

hie exercise of his right to go to the Federal Court for an.

alleged deprivation of his constitutional rights. I also
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point out that that portion of the motion may be considered

again by the Three-Judge Court after it has met, and that

portion of the motion is, therefore, denied.

Paragraph 4 of the motion asks that an immediate

hearing be held so that the Court can issue such orders as

will be necessary to implement its ruling. The immediate

hearing has been held, and we have been here on that hearing

since two o'clock this afternoon, so that portion of the

motion has, in effect, been granted.

Paragraph 5 also requests such other relief be

granted as the Court deems just and equitable. The Court

considers it just and equitable that nothing further be done

on the status of the record at this time until the

Three-Judge Court has met.

SO ORDERED.

December 6, 1974

CC:

United States District Judge

Honorable Levin H. Campbell
Honorable Edward T. Gignoux
Stanley M. Brown, Esq.
Joseph A. Millimet, Esq.
Thomas D. Rath, Esq.
David A. Brock, Esq.
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Appendix 9

UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

)
John A. Durkin, )

Plaintiff )

)
v. )

)
Ronald L. Snow, )
Roger J. Crowley, Jr., and ) CIVIL ACTION
Warren B. Rudman, The ) No. 74-359
Ballot Law Commission )
of New Hampshire, • )

Defendants, )
)

and )
)

. Meldrim Thomson, Jr., in his )
capacity as Governor of the )
State of New nrnpshire;
Robert L. Stark, in his
capacity as Secretary of State -
of New Hampshire; )

James H. Hayes,
Lyle E. Hersom, )
John F. Bridges, 

0
)

Bernard A. Streeter, Jr., and )
Robert E. Whalen, )
in their capacity as Executive )
Council of the State of )
New Hampshire )

Defendants, )
)

and )
)

Louis C. Wyman, )
Intervenor )

)
)

Before CAMPBELL, Circuit Judge,
GIGNOUX and BOWNES, District Judges.

OPINION 
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This three-judge district court was convened upon the petition

of one of the candidates, John A. Durkin, following an exceedingly

close and currently disputed election held November 5, 1974, for the

office of United States Senator from the State of N:w Hampshire.

Louis C. Wyman, an opponent of Mr. Durkin, has been permitted to

intervene here. Initially, Mr. Wyman wa officially declared the winner
tc "., •

by a plurality of 355 votes. Mr..Dukin applied for a recount pursuant to

N.H. R. S.A. 59:94. After the recount, the New Hampshire Secretary

of State declared Durkin the winner by 10 votes, and on the same day

the Governor and Secretary of State signed a certificate of election

which was issued to Durkin with the approval of the Exectztive Council._ _ .
_. . .

R. S. A. 59:98. In accordance with R. S.A. 68:4(I1); Wyman appealed
- .

to the State Ballot Law Commission (the "Comission") on

November 29, 1974. On December 4, 1974, Durkin applied to the

federal district court for a temporary restraining order against the

Commission on the ground that its proceedings and statutory authoriza-

. tion unconstitutionally usurp the exclusive jurisdiction of the United

States Senate over contested Senate elections under Article 1, Section 5
1

of the United States Constitution. The district court refused to grant

this relief but did grant the request that steps be undertaken to convene

1.
Article I, 5 5 provides: "Each House shall be the judge

of the Elections, Returns and Qualifications of its own members . .
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a three-judge court, and ordered no change in Durkin's certification

until the constitutionality of the Commission's power was determined

and the Commission's proceedings completed. Almost simultaneously

with the issuance of this orclert, however, the Governor and Executive

Council purported to rescind the certificate issued to Durkin.

Proceedings by the Commission have since been in progress. Under

R. S. A. 68:4(11), the Commission is to- "consider and review all the

rulings of Ihe secretary of state on ballots protested cluring the

recount."

After this court was convened, briefs were submitted on

behalf of the twp candidates as well, as the Commission and le Governor

and Connell,' and several, 14earings held, one tfefore tne single district

judge for the purpose of establishing a factual record, and most

recently before the full court fop the purpose of receiving oral argument

on the legal issues. This court is in agreement with and affirms and

adopts all actions heretofore taken by the single judge.

On his original and amended pleadings, Durkin seeks essentially

three forms of relief: to enjoin Commission proceedings and declare

them void; to order the Governor and Council to issue a new certificate

of election to Durkin to replace the rescinded one; and to enjoin the 

prosecution of praceecling,s recently commenced by Wyman in the New 

Hampshire Su erior and Supzeme Courts raising va-ious aspects of the

election and recount proceeding.

We are unable to agree with DurkiU that the proceedings before

the Commission are unconstitutional, In Roudebush v. Hartice, 405
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"U.S. 15, 23 (1972), the Supreme Court held that Indiana's recount

procedures did not interfere with the Senate's ultimate authority.

The Court said:

"It is true that a State's verification of the accuracy
of election results pursuant to its Art. I, § 4, pOwers is
not totally separable from the Senate's power to judge
elections and returns. But a recount can be said to
'usurp' the Senate's function only if it frustrates the
Senate's ability to make an independent final judgment."

We are satisfied that the statutory proceedings in progress before

the Commission, like the Indiana recount in Roudebush, are an integral

part of the New Hampshire electoral process and are "within the ambit
2

of the broad powers delegated to the States by Art. I, § Id. at 23.

. -
The fact that the Indiana recount procedure approved it thr.4 case was

a one-tier administrative operation, and the New Hampshire procedure

involves a recount ft-glowed, if a candidate desires, by a Commission

review of the rulings of the Secretary of State on ballots disputed during

the recount Is a_thtintton without a difference. We are assured by

responsible state officials that the New Hampshire proceedings have

been and will be accompanied by careful action to preserve all disputed

ballots and related evidence 80 that the Senate, in exercising its final

authority over whom to seat, can make "an independent final judgrmnt."

Id.  at 25. We thus find_rc_) enexo.achment_uPon the Senate's pd

no occasion to  enjoin or otherwise interfere with the proceedings before

the Commission.

2,
Article 1, 5 4 provides in part:

"The Times, Places and Manner of holding Elections
for SenatOrs and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Congress
may at any time by Law Make or alter such Regulations.
except as to the Places of chusing Senators."
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We turn next to plaintiff's request that we order, the Governor

and Council to reissue to him the certificate that they later revoked.

The _certificate may have beery_issued_since under the

governing New Hampshire statute, R. S. A. 59:98, a certificate is to

be Issued upon the Secretary of State's declaration following a recount

"unless the result is changed upon appeal to the ballot-law commision."

In any event, given our ruling that the proceedings of the Ballot Law

Commission may continue, it would make little sense to order issuance

of a certificate whith can at most have meaning only after the Commis-

sion completes it work. The most compelling reason to order reissuance
- -

Would have been finding of deliberate disobedience to the otder of the

. .
single district judge. However, without altogether discounting tIke

possibility,  we cannot ay ,th at the Governor and Council acted in.

awareness and defiance of such order. We decline therefore to order

issuance of the certificate.

Finally, we turn to plaintiff's request that we enjoin litigation

•in the New Hampshire cOurts commenced by Wyman. We decline to do
3

so. We find nothing in the maintenance of state court proceedings

Which would subvert the clear and acknowledged function of the United 

3.
Becausei for reasons Stated in text, ,an injuncticai against

state court prrirredings_viould be an-unwa rragexerciseoour
discretioli, we need not decide whether the anti-injunction statu.e-
28 U.S. C. 5 2283, separately prohibits such relief. See Mitchum  v.
roster, 407 U.S. 225 (1972). While jurisdiction is asserted here as in
Roudebush, under 28 U. Si C. 1343(3) and pursuant to a claim under
42 U.S. C. § 1983, the Supreme Court has not expressly discussed, and
it is not altogether clear, to what extent a candidate may assert the
protection of the civil rights statute,in these circumstances.
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States Senate  to determine whom to seat. " No impending state court

action or practice has been called to our attention which would impede

the independent determination of the outcome by the United States

Senate. Whether the New Hampshire courts would_exc_e_edi

constitutional authority were they to order a new election or to order 

typ_e_s • • • IS u_r_edy hypothetical questionaddc:_h

cannot be decided apart from conside_ratim of specific Or_LcLess. Even

if state courts were to intervene in the election process, the Senate

would retain the power to ignore the results of a second election or of

other _action. Indeed, we are not prepared to rule that every conceivable

state court action would necessarily be an unwanted intrusion upon the

Senate's authority. The New Hampshire state courts have a first

hand familiarity with New Hampshire election law. Moreover, the

state courts are capable of interpreting the federal Constitution, and

of observing its limitations upon state judicial authority.

The door of the federal court remains open should it be

demonstrated that state actions or practices are.being pursued which

deprive the Senate or any candidate of rights conferred by the federal

Constitution.

The complaint is dismissed without prejudice. 

By the Court:

/a(lig

Clerk.

Dated: December 18, 1974
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Appendix i

Executive Council Chambers
Concord, N.H.
Dec. 5 1974

The Governor ani Council assembled in special meeting at 8 40 A.M.,
all members being present.

The Governor and Council, on motion of Councilor Hayes, seconded by
Councilor Whalen, on a roll call vote unanimously adopted the following
resolution at 8.50 A. M.

RESOLUTION

WHEREAS the Secretary of State is required by RSA 53.3 and 53.11
to present the figures on the election for office of the United States
Senator to the Governor ani Executive Council for certification, and:

WHEREAS, the Secretary of State on 5 December 1974 has advised the
Governor and Executive Council that all votes cast for the office of
United States Smator were not recounted, and

WHEREAS, the Secretary of State has stated that no write-in votes
in the balloting machines were tallied on the re-count, and;

WHEREAS, the Governor and Executive Council have received a nota-
rized statement indicating write-in votes were cast and a notarized state-
ment that write-in votes were counted in the official return of votes for
one of the two candidates, and;

WHEREAS, the S2cretary of State has notified the Governor and
Executtve Council on this date that these same votes were not tallied in
the recount, and

WHEREAS on November 27, 1974 Governor and Council did pursuant to
Statute certify by Resolution the count given to it by the Secretary of
State, which Resolution reads as follows.

"Resolved that the official recount of the
ballots cast in the election for United
States Senator having been completed and
showing the following results:

John A. Durkin
Louis C. Wyman
Carmen C. Chimento

110,924
110,914

1 513

It is resolved that under the provisions of
RSA 63 0 and ".3.11 the Governor and Council
certify John A. Durkin of Manchester as the
winner of said election, further stating
that the Go,ernor and Council make this cer-
tification aware of the rights of appeal to
the State Ballot Law Commission contained in
RSA 58."
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WHEREAS the text of said Resolution was not included in the
certification forwarded to the United States Senate and to the sena.
tonal candidates.

BE IT HEREBY RESOLVED that the Governor and Executive Council
rescinds the certification of November 27, and instruct the Secretary
of State to forthwith notify the United States Senate and the senatorial
candidates of this action.

s/s Meldrim Thomson, Jr.
Go/ernor of New Hampshire -

s/s Lyle E. Hersom
Lyle E. Hersom
Executive Councilor

s/s James H. Hayes 
James H. Hayes
Executive Councilor

s/s Robert E.  Whalen
Robert E. Whalen
Executi/e Councilor

s/s John F. Bridges

•••••••■••••.1.

John "F. Bridges
Executive Councilor

s/s Bernard A Streeter, Jr.
Bernard A. Streeter, Jr:
Executive Councilor

The following two notari-.ed statement_ k,.,:re made a part of the
record.

I John E. Gilmore, Selectman of Exeter, N.H., hereby personally
certify that 3 write in ,otes were counted and recorded for Louie C.
Wyman for U. S. Sanate in the election Tues. Nov. 5, 1974. held at
Exeter, N.H.

s/s John E Gilmore
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State of Ne,1 1-hamoshir2
County of Rock*ntham Dec. 3 1974

Personally aDoead john E. Gilmure before me and took
oath to the &ow:a statement.

s/s Charles K. Thayer
Charles X. Tha7er
Notary Public

Ni Commission Exlires Aoril 197V

I, Harry 3. Thayer ITT. do hereby certify that I .,oted by
the vritein box and not with the caniidate's le!er on a !oting machine
in Exeter, N.H. No/. 3. 1974, for Lou'is C. Wyman for U. S. Senate.

s/s Harry i]..Thaver III

State of New Hampshire
County of Rockingham •. Dec. 3, 1974

Personally appeared Harr: B Thayer III before me and took
oath to the above statement.

s/s John E. Gilmore JP
Tohn E. Gilmore
Justice of the Peace

The Honorable Board then adjourned.
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Appendix • 11

1

e 4

.vitrx 7santp,:glirr:
OFFICE OF SECRETARY OF STATE

I, ROBERT L. STARK, Secretary of State of the
State of New Hampshire, do hereby certify that the fol-
lowing and hereto attached is a true copy of a RcsoIution and
Certificate approved by Governor and Council at their meeting held

December 27, 1974 and held in my custody as Secretary of State.

4, A

3lit igrotinionuIlierrof, I hereto MI my hand and
cause to be agixed the Scal of Mc State, at

7
Concord, this  27th  day of   December

>

Secretary of State

, v
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RESOLUTION

WHEREAS the State of New Hampshire conducted a biennial general election

on November 5, 1974, and

WHEREAS the report of the Secretary of State of the return of the votes

cast for United States Snator was duly laid before the Governor and Council

on November 21, 1974 as Louis C. Wyman, Manchester, 110,716; John A. Durkin,

Manchester, 110,361; and Carmen C. Chimento, Brookline, 1,327; whereupon

the Governor and Council ". . .and authorized Governor to issue election

certificates in accordance with the (above) records," and formally declared

"Louis C. Wyman, Manchester, having received the largest number of votes

cast for United States Senator. . .elected. . .," and

WHEREAS formal documentation was not prepared forthwith by the Secretary

of State due to the then ongoing official recount in said election, and

WHEREAS a formal request was made by legal counsel for John A. Durkin,

Manchester, on November 6, 1974 for impounding all ballots and a formal

request was made by the same parties on November 7, 1974 for an official

recount by the Secretary of State, and

WHEREAS such an official recount was conducted by the Secretary of State

on November 18, 1974 through November 26, 1974, and

WHEREAS upon completion of said official recount the Secretary of State

on November 27, 1974 announced that the votes Cast for the election of

United States Senator were John A. Durkin, Manchester, 110,924; Louis C.

Wyman, Manchester, 110,914; and Carmen C. Chimento, Brookline, 1,513; and

thereupon the Secretary of State presented these totals to the Governor

and Council for certification within an hour, and
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WHEREAS the Governor and Council, acting prudently, on November 27, 1974

sought an informal opinion from the Attorney General of New Hampshire

as to when final certification was appropriate and legal, having in mind

that a further appelate proceeding still remained available to either Mr.

Durkin or Mr. Wyman with the Ballot Law Commission, a State agency, and

WHEREAS the Attorney General advised the Governor and Council on November

27, 1974 that they should then certify Mr. John A. Durkin as the elected

United States Senator at that point in time and on a further request from

the Governor and Council the Attorney General stated in an informal opinion

that the State Ballot Law Commission would certify direct to the United

States Senate and to the participating candidates of any changes in the

total votes cast when the Ballot Law Commission reviewed challenged ballots,

and

WHEREAS the Governor and Council then requested the Attorney General to

draw up a qualifying resolution providing for a conditional certification

for John A. Durkin which Was unanimously passed by the Governor and Council

and which read, in part. . .The Governor and Council make this certification

aware of the rights of appeal to the State Ballot Law Commission contained

in RSA 68," and

WHEREAS on November 27, 1974 counsel for Tauis C. Wyman, Manchester, appeal?d

the declaration of recount of the Secretary of State under RSA 68:4 II, and

WHEREAS during the ensuing dates between December 4, 1974 and December 23,

1974 the State Ballot Law Commission acted in consideration and review of

the challenged ballots, and
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WHEREAS on December 5, 1974 the Governor and Council first were made aware

of two sworn affidavits alleging that the Secretary of State in conducting

the official recount had failed to count write-in ballots on the voting

machines in the town of Exeter, and

WHEREAS the Secretary of State, under questioning by the Governor and Council,

admitted that he had not cou'ated write-in ballots on the voting machines

in the town of Exeter nor in the cities of Manchester, Nashua and Portsmouth

based on his interpretation of a prior Ballot Law Commission ruling occurring

during a previous election which now appears not to have been applicable

in this particular election since it applied in multiple-choice elections

and not in a "one-choice election," and

- WHEREAS it was Clearly apparent to the Governor and Council that all votes

cast on November 5, 1974 were therefore not counted in the official recount

by the Secretary of State thus creating inaccurate totals in the qualified

certification of John A. Durkin, and

WHEREAS the Secretary of State, under questioning by the Governor and Council,

was unable to offer any reason for his failure to advise the United States

Senate nor the candidates of the qualified certification drawn by the Attorney

General and unanimously passed by the Governor and Council on November 27,

1974 certifying John A. Durkin and which clearly indicated the awareness

by the Governor and Council of the availability of a further appelate procedure

through the Ballot Law Commission in the event of a request for a review of

challenged ballots by either candidate, and
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WHEREAS the Governor and Council felt strongly that until the challenged

votes were reviewed by the State Ballot Law Commission and determinations

made, and all appeal routes had been exhausted. at the State level that

certification by the highest executive authority in the State of New

Hampshire, namely the Governor and Council, had been premature and inaccurate,

and

WHEREAS the Governor and Council for these reasons then acted on December

5, 1974 to decertify the previous qualified certification of John A. Durkin,

Manchester, and

WHEREAS the Ballot Law Commission has formally announced on December 24,

1974 That the following totals in the election of the United States Senator

are final and accurate as ia their best judgment reflecting the intent

of each voter, and

WHEREAS under the Constitution of New Hampshire, Part II, Article 62, the

Governor and Council is responsible "For ordering and directing the affairs

of the State, accorrn..t.a...the laws of the land,"

NOW THEREFORE the Governor and Council, acting as the highest executive

authority in the State of New Hampshire concurs with the State Ballot Law

COmmission in the issbanc'e—Zf a Certificate of Changed Declaration and

Att-orTarvillprt of the New Hampshire Ballot Law Commission dated

December 24, 1974 of the total vote cast as being Louis C. Wyman, Manchester,

110,926; John A. Durkin, Manchester, 110,924; Carmen C. Chimento, Brookline,

1,513; as being an accurate representation of the total votes cast for each

candidate in the biennial election held on November 5, 1974 for the office

of United States Senator, and

44-632 0 - 75 - 8
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NOW THEREFORE the Governor and Council directs the Secretary of State, acting

in the capacity of Secretary to the Executive Council (New Hampshire Consti-

tution, Part II, Article 64) and as Clerk and .Recording Officer of the

New Hampshire State Ballot Law Commission (RSA 68:1) to make this Resolution

part of the certification documents of Louis C. Wyman, Manchester, and

NOW THEREFORE the Covernor'and Council authorizes the Governor to declare

Louis C. Wyman the elected United States Senator and to issue to him a

certificate which will include the following paragraph:

This certifies that the Governor and Executive
Council having reviewed and accepted the findings
of the New Hampshire Ballot Law Commission that
at the biennial election held on November 5, 1974,
Louis C. Wyman of Manchester received 110,92 votes;
that John A. Durkin of Manchester rece:-..1.110,?24

---- -.votes; that Carmen C. Chimento of recEdved
1,513 votes in the contest for United States Senator,
hereby declare Louis C. Wyman elected. sod do authorize
the Governor to issue to him a Certificate of Election
reflecting the said certification of the Ballot Law
Commission.

.4•••• .•••••

••

Robert L. Stark
Secretary of State

.Governor Meiarim Thomso'l

E ecptive Councilor Lyle E. Hersom
,i'lle c -1.-{, p (..- c-,...,
4• L • -  .,L......L:i, .  / , 

d_ /.4/ ,•

,,,..p.,s j .74_ , • : . .: ...J-- ..' . '_______,./

_YE.ecutive_Couaeilpr James ayes -- • -•,--" ,- .7 e • ....'"

".. i% " /./' ,/. • /- , •
,. ,:,/ . A ,,,c,.• %. .. .-• / ,"-

....-- „..., ., .--- - / ./
! , ,' . ,:,,:.. • !,

 """-iil''..... ........" s 4L-4,-*:-.......,' .• .....-%.

'Ocutive Councilor Robert E..,* .Whalen

,Executive Councilor John F. Bridges

Executive Councilor I;L:rnare A. .,, ee ter,



111

TOE MATE 01 All.W HAMPSHIRE

Executive Dew., (men t

To the Ne.sident o6 (tic Senate o6..the United State.s:
•

This to to cetti‘y that on the 6is tit day o6 Novembe.1,

nine.teen handled and seventy-Sou.%

LOUIS C. WYMAN

Wa.6 duty chosen by the quatiSie.d e.tectoks eS the State o6 New

liampshi-te a Senaton. 6,:cm said State to Aer,tesent said State in the

Senate oS the Uniled States 6c.t the team 66 six vats, beginning on

the thikd day o z,', Jancia‘y, nineteen hundted and •s even ty- give.

This centi6im that the Goveanol and Executive Couite,i2 having

nevieiced and accepted the Sindings o6 the Cailtot Lau

Commission that at the bienniai! etec Lien hetd on Novembek 5, 1974,

Lou2,6 C. Wyman o6 Panchestet Aece-ived 110,926 votes; that

John A. Pu4hin o6 Mancnestzt Aece,ived 110,924 votes; that Caatilea C.

Chiniento o Baooktine aeceived 1,513 votes in the contest

United Statez Senatoa, heaeby dectaae Louis C. LihinaA etected ar,d do

authoaize the Cove:ova to 4:46ice. to hint a CeittiSicate o6 Etection

itettecting the said ce-tti6ication o6 the Battot Lain Commission.

Witne.se: liLa rxcettency, ou11

t 
1- Goveicnort

and ma Seat heAe_to a$6ixed

at Conc.wid this tiven-ty-seventh

day 01 Decernbeit, in the yeat
L.

0 6 0011 Load nine-teen hundned
4-4 

and seventy- lima
v v•I

By the GoveAnoa, with

advice. o4 the Councit,

Seche.tany o4 Slate

.•

Govuotort
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Appendix 12

NOTICE: This opinion is subject to formal ICVIS1011 h..i.ore publication in the New liampsiiire Reports. Readers arc re-

quested to notify thc Reporter, SUPECIIIC Court of New Hampshire, Supreme Court Building, Concord, Ncw Hampshire,

03301, of any typographical or other formal errors in order that corrections may be made before the opinion goes t
o press.

Original

No. 7083

Louis C. Wyman v. John A. Durkin &a.

December 16, 1974

Stanley M. Brown, Donald R. Bryant, Michael F. Farrell, and

James H. Schulte (Mr. Bryant and Mr. Brown orally) for the plaintiff.

Devine, Millimet, Stahl & Branch, and John T. Broderick, Jr.

(Mr. Broderick orally) for the defendant, John A. Durkin.

David A. Brock by brief and orally for the defendants Governor

and Council and Secretary of State.

Thomas D. Rath, as8istant attorney general, orally for the de-

fendants Ballot Law Commission.

PER CURIAM. This petition brought by the plaintiff Wyman, the

Republican candidate for the office of United States Senator at the Novem-

ber 5, 1974 election, against the defendant Durkin, the Democratic candi-

date for the same office, seeks a writ of certiorari directed to the State

ballot law commission requiring it to certify the circumstances of the

adoption by it of a certain rule or rules with respect to write-in votes

on voting machines and other matters relating thereto; and if the rule is

found by the commission to have no application to the pending contest the

petition seeks a writ of prohibition, prohibiting the commission, the

secretary of state, and the Governor and Council from certifying any

winner in the contested election until all write-in votes on voting machines

have been canvassed and counted, and any protests have been ruled upon

by the commission. The petition joins as parties the ballot law commis-

sion, the secretary of state, ::rid the Coca-nor and Council "for jurisdic-

tional purposes only.
The defendant in support of his answer and motion to dismiss con-

tends that jurisdiction to review contested elections to the United States

Senate is vested exclusively in that body under Article 1, section 5 of the

United States Constitution, and that for this and other reasons the plain-

tiff's petition should be dismissed.

Following the election of November 5, 1974, at which the returns

showed the plaintiff to be the successful candidate, a recount was- conducted

by the secretary of state at the defendant's request, and the defendant was

thereafter certified as the successful candidate (RSA 63:7, 8), subject to
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appeal to the ballot law commission as provided by RSA 59:98. There-
after, the plaintiff appealed to the ballot law commission (RSA 68:4 II),
and the Governor and Council acted to rescind the Durkin certificate as
premature. Hearings before the ballot law commission were in progress
when the plaintiff's petition was filed in this court on December 9, 1974.

The plaintiff complains of a regulation relative to voting macnines
adopted by the commission in 1962 (RSA 59:27), providing in substance
that a write-in vote appearing upon a voting machine ballot bearing the
printed name of a candidate shall not be counted for him for the same
office". The plaintiff ccntends that toe regulation should have no appli-
cation to the pending contest, and if so applied wcuid be invalid because
in violation of the State and Federal Constitutions. It appears from the
affidavit of the chairman of the commission filed in the case, that the
plaintiff's contention that the regulation should not apply to this contest
has been tentatively accepted by the commission to the extent that cer-
tain write-in votes on voting machines have been counted by the com-
mission, subject to reconsideration by it at the close of its hearings
currently in progress. In the light of this affidavit, the plaintiff at oral
argument has waived his prayer for a writ of certiorari.

A writ of prohibition is an extraordinary writ ist:ued to prevent
the exercise of jurisdiction not granted, and is to be used with caution
and forbearance. Manchester Education Ass 'n v. Superior Court, 109
N.H. 513, 257 A. 2d 11 (1969). The chairman of the ballot law commis-
sion has expressed its awareness of the principle that the legally expres-
sed choice of the voters shall be controlling. Murchie v. Clifford, 76
N.H. 99, 79A. 901 (1911); Nickerson v. Aimo, 110 N.H. 348, 351, 266
, A. 2d 828, 830 (1970); Opinion of the Justices, No. 7050 (November 4,
1974). Counsel for the Governor and Council and secretary of state has
assured the court that no certificate of election Will issue before the
commission has completed its functions.

• In these circumstances and upon the record before us, we are of
the opinion that no writ of prohibition may appropriately be issued. The
commission is proceeding within its statutory jurisdiction, and we will
not presume that the defendant ,:onstitutio. al officers will take further
action before the cemmission has carried out its legal responsibilities.
Opinion of the justices, No. 7089 (December 16, 1974). Accordingly,
the order is

Writ of prohibition denied; petition dismissed.
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Appendix 13

NOTICE: This opinion is subject to formal 
revision belie publication in the New Hampshir

e Reports. Readers arc re-

quested to notify the Reporter, Supreme Court 
of New Hampshire, Supreme Court Building,

 Concord, Ncw Hampshire,

03301, of any typographical or other fonnal 
errors, in order that corrections may be made bef

ore thc opinion goes to press.

Request of Governor and Council

No. 7089

Opinion of the Justices

December 16, 1974

The following resolution was adopted by the 
Governor and Council

December 10, 1974, and filed with the suprem
e court on the same day:

"Whereas, Meldrirn Thomson, Jr. , in his cap
acity as Governor,

and James H. Hayes, Lyle E. Hersom, Joh
n F. Bridges, Bernard A.

Streeter, Jr. and Robert E. Whalen in their
 capacity a§ Executive Coun-

cilors of the State of New Hampshire and Ro
bert L. Stark in his capacity

as Secretary of State are parties for jurisdi
ctional purposes in the Matter

of Louis C. Wyman vs. John A. Durkin, no
w pending before the Honorable

Supreme Court of the State of New Hampshir
e; and

"Whereas, the Governor, Executive Council a
nd Secretary of State

have determined that a solemn occasion exists
 upon which important ques-

tions of law have arisen; and

"Whereas, the Governor, Executive Counc
il and Secretary of State

have certain questions as to the nature and e
xtent of their powers and

responsibilities with regard to performance of
 their official duties under

the Constitution and laws of the State of New H
ampshire in connection

with ascertainment of election results;

"Now, therefore, be it resolved by the Govern
or, Executive Coun-

cil and Secretary of State, that the Justices of
 the Supreme Court be re-

' spectfully requested to give their opinion
 upon the following questions: •

"1. Should write-in votes cast on voting machines 
in "one-choice"

election contests, either those reported by l
ocal officials or those not so

reported, be counted:

"(a) By the Secretary of State before he declares t
he results of

the vote under RSA 59:98?

"(b) By the Ballot I_ iw Commi before it declares the re-

sult of the vote under RSA 68:4 II?

"(c) By the Governor and Executive Council before it
 ascertains

the results of said elections under RSA 63:7 an
d RSA 63:8?

"2. If the answer to the question in 1. is in the affir
mative and

it is found by the Secretary of State, or the Ballo
t Law Commission, that

all such write-in votes are not available to be co
unted, and that it is there-

fore impossible for either the Ballot Law Commi
ssion, the Secretary of

State or the Governor and Executive Council
 to declare a true and complete

count of the actual vote, does the Governor and E
xecutive Council under the

provisions of RSA 63:9, or otherwise, have au
thority to cause precepts for
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another election to issue, if -
"(a) there is an actual tie, or
"(b) there is a virtual tie in terms of reliable statistical data.
The following answer Is returned:

To His Excellency the Governor aod the Honorable Council:

In the resolution you pose th,l, questions whether write-in votes
cast on voting machines in "one-choice" election contests should be
counted by the secretary of state pursuant to RSA 59:98, by the ballot
law commission according to RSA 68:4 II and by the Governor and the
Executive Council under RSA 63:7, 8. The right of citizens to vote is
guaranteed by both the Federal and State Comstitutions. U.S. CONST.
art. 1, sec. 2; Amend. XVII, N.H. CONST. pt. 1, art. 11; State v.
Sullivan, 101 N.H. 429, 430, 146 A.2d 1 (1958). A ballot is a mechan-
ism for expressing the voter's preference, thereby giving vitality to the
right to vote. See In re Manchester Town Election, 115 Vt. 230, 231,
55 A. 2d 612, 613 (194?). In this State the statutes afford a citizen several
ways to express his preference by ballot. RSA 59:58; RSA 59:25 (Supp.
1973). Whichever mode is selected by the voter, his expressed inten-
tion is crucial. Barr v. Stevens, 79 N.H. 192, 193, 106 A. 483 (1919);
Murchie v. Clifford, 76 N.H. 99, 102, 79 A. 901, 902 (1911). Strict
compliance with the technical form of a vote must yield to recognition
of the voter's indication of intention. Keene v. Gerry's Cash Market,
Inc., 113 N.H. 165, 168, 304 A. 2d 873, 875 (1973); Nickerson v. Ammo,
110 N.H. 348, 351, 266 A. 2d 828, 830 (1970): see Opinion of the Justices,
(Nov. 4, 1974).

The enactment of RSA 59:25 (Voting Machines) made it possible
for the voter to express his intention in ways additional to those specified
in RSA 59:58. By pulling a lever on a voting machine a citizen can regis-
ter his choice of the names listed. Alternatively, he can write in his
preference by lifting a panel.

The counsel for the ba..lot law cm-omission in a companion case
(Wyman v. Durkin, No. 7083) has suggested that this court should not
express an opinion on write-in votes on voting Machines since the ballot
law commission has not completed its functions. We assume the ballot
law commission is completely aware of the guiding principle expressed
in Keene v. Gerry's Cash Market, Inc., 113 N.H. 165, 168, 304 A. ld
873, 875 (1973) as follows: "Statutes regulating the form of ballots are
generally regarded as directory rather than mandatory, Annot., 165
A.L.R. 1263, 1264 (1946); 3 McQuillin, Municipal Corporations sec.
12.14, at 109-10 (3d ed. rev. 1963). They provide a convenient and
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uniform method for voting, but should not be applied to disenfranchise

voters because of technical irregularities. Opinion of the Justices, 107

Me. 514, 516, 517, 78 A. 656, 657 (1910)." Accordingly we deem it

inappropriate to give an advisory opinion to the Governor and Council

on question number 1. Opinion of the Court, 58 N.H. 621 (1879); Opinion

of the Justices, 53 N.H. 640, 641 (1873); Bell v. Pike, 53 N.H. 473, 474

(1873); see Opinion of the Justices, 152 Me. 212, 216, 142 A.2d 532, 534

(1956).
In light of what was said under question number 1, we consider

only that part of question number 2 which relates to an actual tie undcr

RSA 63:9. That statute reads as follows: "Tie Vote. If two or more

persons, at any election of representatives in congress, shall, in any

district, receive the largest and an equal number of votes, so that no

choice is made, the governor, with advice of the council, shall cause

precepts to be issued to the selectmen of the several towns within such

district for another election, requiring them to warn meetings to be holden

at the time specified in such precepts for the choice of a representative."

In the case of such an actual tie, and only in that instance, does the

statute empower the Governor and Council to call for a new election. .

Such power is consistent with a State's authority to prescribe "the times,

places and manner of holding elections for Senators and representatives.

..." U.S. CONST. art. 1, sec. 4; Roudebush v. Hartke, 405 U.S. 15,

24 (1971); Smiley v. Holm, 285 U.S. 355, 366 (1932). The term "virtual

tie", howe;ier, has not been defined in your resolution nor do we find it

e.efined by any statute. It is a phrase of ambivalent content without known

parameters. The statute confers on the Governor and Council no authority

to call a special election except in the case of an actual tie as specified

by RSA 63:9.

Frank R. Kenison

Laurence I. Duncan

E.. rd J. Lampron

William A. Grimes 

Robert F. Griffith
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HILLSBOROUGH, SS.

THE STATE OF NEW HAMPSHIRE

SUPERIOR COURT

No. E-1451

Louis C. Wyman

VS.

John A. Durkin, Robert L. Stark,
and Carmen C. Chimento

SEPTEMBER TERM, 1974

PLAINTIFF'S MOTION TO TRANSFER QUESTION OF LAW

IN ADVANCE OF TRIAL

NOW COMES Louis C. Wyman, the plaintiff in the above

entitled action, and moves:

That this Honorable Court forthwith transfer to the Supreme

Court of New Hampshire, in advance of trial, the following question of

• law:

If proof Is adduced sufficient to satisfy this Court of the

probability either that (1) more Illegal absentee votes were recorded and

returned from the City of Nashua than the two votes which constitutes

plaintiff's plurality as determined in the final State tally declared by the

Ballot Law Commission on December 24, 1974, or (2) that more votes than

that plurality were probably incorrectly re.corded or omitted on the voting

machines in Manchester referred to in the petition, or (3) that more illegal

votes than that plurality were probably included in the statewide count

and returns as shown by comparison of the checklists and ballots tallied; does

this Court, or the Supreme Court, or any State agency, have the authority to

order a run-off election for the office of United States Senator, or any
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election for that office prior to the Biennial Election of November, 1976?

And the plaintiff further moves that the requirements of Rule 72

bewalved, and that the matter be transferred upon original papers, in-

cluding the Court's order upon the above motion, plaintiff's Memorandum

In support thereof, and such additional memoranda as may be submitted In

this Court by any party, and on any other documents authorized to be sub-

mitted in the Supreme Court by that Court.

Respectfully submitted,
LOUIS C. WYMAN,
By His Attorneys,

Stanley M. Brown
Dort S. Bigg
R. David DePuy
Eugene M. VanLoan, III

By:  -CrVui 
' Stanlje M . Brown

December 26, 1974

I hereby certify that I mailed a copy of the within Motion to

John A. Durkin and to his counsel, Joseph A. Millimet, to Carmen C.

Chimento and to his counsel Richard Leonard, and to Robert L. Stark,

Secretary of State.
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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. SUPERIOR COURT

No. E-1451,

Louis C. Wyman

VS.

John A. Durkin, Robert L. Stark,
and Carmen C. Chimento

SEPTEMBER TERM, 1974

MEMORANDUM IN SUPPORT OF 

PLAINTIFF'S MOTION TO TRANSFER OUESTION OF LAW 

IN ADVANCE OF TRIAL

1. Since this Court's assumption of jurisdiction of this pro-

ceeding on December 16 (Douglas, P. J. ), the posture of the matter has

been changed by subsequent events and the decisions of the Supreme Court

• of New Hampshire and a three-judge Federal District Court referred in this

Court's December 23 memorandum ( Douglas, P. j. ). Additionally the

Ballot Law Commission, on December 24, completed its review of the

rulings of the Secretary of State on ballots protested during the recount,

determined that plaintiff Wynan had the greatest number of votes ( 110,926

to 110,924) and has issued its Certificate of Changed Declaration to

plaintiff, declaring him the Senator-elect by the final State tally.

2. During, and as a result of the concluding of the Ballot Law

Commission proceedings, certain of the prayers for relief from this Court

have become moot:

(A) There Is no necessity or occasion for this Court to

act on plaintiff's prayer to exclude from the final tally the
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Nashua absentee votes alleged to have Illegal votes in-

cluded therein, which would increase plaintiff's plurality

by 185 votes ( as requested In paragraph 5 of the prayer of

the original petition ), or to hear the parties with regard

to similar situations in Seabrook, and In Somersworth,

or with regard to the situation in Amherst ( paragraph 7 of

First Motion to Amend Petition and paragraph 1 of Second

Motion to Amend Petition ), since the only result of such

exclusions and corrections, if warranted and undertaken,

would be to increase plaintiff's plurality of votes.

(B) There is no necessity or occasion for the Court to

extend discovery remedies to secure and preserve evi-

dence for possible use in the U.S. Senate with regard to

voting machine write-in votes ( First Amendment to Petition )

or with regard to Manchester malfunctioning voting machines

( Paragraphs 3-5, original Petition )., nor with regard to

variations betweer, checklist :,rd ballots cast ( Second

Amendment to Petition ). Such of this evidence as still exists

has now been secured and is being preserved by the Ballot Law

Commission, as a result of plaintiff's requests to that

Commission, and the voting machines are being held sealed.
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3. There remain at issue, however, three situations upon the

basis of any one, or all of which, plaintiff has prayed for the relief of

having this Court declare the November 5, 1974 Biennial Election invalid

Insofar as It relates to the office of United States Senator, and that a 

Special Election for this office be required forthwith  ( Prayer 4, original

Petition). These three allegedly invalidating situations are as follow:

(A) The Nashua absentee voting irregularities referred to

above, and originally declared upon ( Paragraphs 6-9 of

original Petition ). As evidence that this is not a frivolous

claim, plaintiff attaches hereto as Exhibits 1 and 2 for

identification , photocopies of articles published In the

Nashua Telegraph of November 26 and 27, 1974, and offers,

on trial, to prove the facts related therein, and the further

detailed facts alleged in Paragraph 7 of the Petition.

(B) The variation between voters checked off as voting on

local checklists and the total ballots returned and counted

( Second AmendmcriL to Petition), has been calculated from

data compiled by the Attorney General's office, and the

Secretary of State. A summary of this variation by counties is

attached as Exhibit 3 for Identification, and plaintiff offers to

prove the substantial accuracy of this tabulation.

It may be noted that there apparently were 20 more

voters checked off in Cheshire County than ballots returned,
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and similarly that in Hillsborough County, 149 more voters were

checked off as voting than the ballots or votes, returned. This

is the opposite of the situation in Judkins v. Hill, 50 N.H. 140,

where the normal situation of ballots exceeding checklists by

very small margins is tolerated.

• (C) The allegations concerning Manchester voting machine

malfunctions are demonstrated by the charts attached hereto as

Exhibits 4 and 5 for identification, and the testimony of Thomas

Huhn before the Ballot Law Commission contained at pages 24

through 30 of Volume I of December 7, 1974, attached as Exhibit 6

' for identification.

Exhibit 4 for identification details the disparity between

the protective counters and public counters on twelve specific

Manchester voting machines found during the recount, the range

of variation being as high as 707 supposed voters on a single

machine. For the significance of such variations, see Huhn,

Exhibit 6 for identification at p. 28.

Huhn suggested to the Ballot Law Commission ( p. 26 )

that reference to the checklists should be made in connection

with such variations, since, obviously, if the checklist con-

firmed one counter, the other might be considered either mal-

functioning or improperly set.

Exhibit 5 for identification aligns the checklist indications
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of voters entering the machines to vote In Manchester with both

protective and public counters of the persons whose votes were

registered. This Exhibit is presented on a ward basis because

no individual machine checklist is maintained as such. Having

In mind that Hillsborough County checklists ( including Man-

chester) show 149 more voters checked off than ballots (in-

cluding machine votes) returned, the Manchester situation,

plaintiff believes, is disturbing.

The Court will note that only In Wards 6 and 9 is there any

close alignment of voters voting by the checklists and voters

voting by the machine counters, and even in these two wards the

variations are In excess of the two-vote margin between Wyman

and Durkin declared in the final State tally.

While the argument will undoubtedly be made that mal-

functioning protective and public counters do not necessarily

mean that the counters In individual races were similarly mal-

functioning, it is illogical to suppose, if the entire ballot of

a voter is unrecorded, that Some part of the vote may have

survived.

Plaintiff suggests that these exhibits, plus Huhn's testimony,

cast grave doubt on the accuracy of the machine recording of

votes cast In Manchester, and offers to prove the substantial

accuracy of the proposed exhibits, on trial of the issue. To

go further, and open the machines for inspection and possible
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discovery of the reason for the apparent malfunctioning might

well Impair the reliability of any such evidence In further

anticipated proceedings before the U.S. Senate. The machines,

and the evidence are, however, presumably secured against

tampering.

. It is the position of plaintiff Wyman that although he has

now been certified as the Senator-elect in the final State tally by the

Ballot Law Commission, that a two-vote margin of victory in an election in

which the above-related irregularities and inaccuracies of a magnitude great
er

than his plurality occurred, renders the actual election result uncertain and

a virtual tie, and that therefore an early run-off election between the

' Contenders in the 1974 Biennial Election is desirable, so that the actual

choice of the voters may be ascertained with reasonable certainty. This

Petition was instituted to achieve that purpose.

5. If, In spite of satisfactory proof of the facts outlined In the

offers of proof in. paragraph 3, the relief of a run-off election cannot be

granted by this Court or by the Supreme Court of New Hampshire or by any

State authority, plaintiff would request leave to withdraw this petition,

without prejudice, reserving his rights to press the same issues, if in the

best interests of this State, before the U.S. Senate.

6. Plaintiff has been advised by counsel that the right to a

run-off election ordered by State authority may have expired upon the con-

clusion of the review by the Ballot Law Commission, no tie resulting ( see
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RSA 63:2 and 63:9-13), and that, should this Court or the Supreme Court of

New Hampshire invalidate the November 5, 1974 election, a vacancy would

probably result upon the retirement of Senator Cotton and/or upon the

convening of the new U.S. Senate on January 14, 1975, to be filled by

appointment by the Governor until the next general election in November, 1976

( RSA 63:3, 63:1 ), with the result that the citizens of this State would not be

represented by a junior Senator elected by them for two years. He has

further been advised that Lacaze v. Johnson, Louisiana , No.55,601

( Nov. 27, 1974 ) while persuasive thatthe State Courts may invalidate a

U.S. Senate election, is not authority for the proposition that a State may

order a run-off election in a U.S. Senate contest, in the absence of a

State run-off statute, since the run-off election ordered in the Lacaze case

was for the U.S. House of Representatives.

7. As a result of the above advice of counsel, plaintiff

respectfully prays that the Court certify the question to the Supreme Court

of New Hampshire, whether a run-off election can be ordered, if the 1974

Biennial Election for U.S. Senator Is invalidated; and should that Court rule

that a run-off election is not permissible under the circumstances, that

plaintiff be granted leave to withdraw the petition without prejudice to

his rights to assert the same facts seeking the same or similar relief in

other forums.

44-632 0 - 75 - 9
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Respectfully submitted,

LOUIS C. WYMAN

By His Attorneys
Stanley M. Brown
Dort S. Bigg
R. David DePuy
Eugene M. VanLoan, III

By:  CaG.Aat.x\A (NILZ\APA._
Stara y M. Brown

December 26, 1974

I hereby certify that I mailed a copy of the within Memorandum

to John A. Durkin and to his counsel, Joseph A. Millimet; to Carmen C.

Chimento and to his counsel, Richard Leonard, and to Robert L. Stark,

Secretary of State, on this date. -

-
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Caindidateo Iiii@trihnOng
Nashua aml Hudson Clerks Intend lo Rah This Practu.
Ity DunotilF:11
Distribution of absentee

ballots by candidates for
political office is an old tradi-
tion in Nashua but City Clerk
Lionel Guilbert thinks the
time has come to end the
practice before it leads to
abuse. •
Coincidentally. Hudson

Town Clerk John P. Lawrence
has been thinking in the same
vein. And both Guilbert and
Lawrence have been eyeing
the'same election law to end
what they find is a
questionable practice. They
intend to institute the reform
in future city and town elec-
tions
•. What they want to end is the
practice of allowing can-
didates or their workers to
distribute absentee ballots.
• Guilbert said the practice
dates back many 'years.

"I know candidates or their
representatives have been
allowed to distribute absentee
ballots in Nashua for years. It
was a practice which was well
established before I became a
city clerk.
"The more I've seen of it as

city clerk. though. the less I
like it. I came to the conclu-
sion during the last election
that it should end per-
manently. I've been reviewing
the election laws and I think
they give me the authority to
halt the practice."
Lawrence who is relatively

new to the job of town clerk.
said workers for candidates
have been allowed to dis-
tribute absentee ballots in
Hudson.
"There is a potential for

abuse and from what I've
been able to observe in the
past two elections I think the
time has cornea° put an end to
the practice. I just don't think
its right." •

Discusses Curb •
Guilbert. in discussing his

thoughts on clamping down on
the distribution of absentee
ballots, said he was not
pointing to any particular can-
didate or party.
"I don't want -to aceuse

anyone or anything. All I'm
interested in is stopping
something before it gets out of
hand." Guilbert said "I just
don't care to see candidates,
or their workers, distributing
absentee ballots because I
think in some cases they can
use the occasion to exert
influence during the voting
process to promote, a • par-
ticular candidacy.
"And." Guilbert continued.

"I • donl want- to deprive
anyone from the opportunity
of voting by absentee ballot..
All I want into make sure that
voting by absentee ballot is
done fairly and properly." •
The problem has been, he

said, that candidates or their
workers come to his office
and pick up stacks of applica-
tion blanks for' absentee
ballots.
. They take these
applications to nursing
hinnies. hospitals. public hous-
ing for the elderly or
anywhere else there may be
venters unable to come to the
polls because of physical dis-

campaign, will be allowed to
handle absentee ballots.

. • They'll still be allowed to
take out and distribute
application blanks and return
these to the city clerk's of-
fice." Guilhert said.
"But after that my office

will do the actual distribution
of the absentee ballots to the
applicants either through the
mail or by hand-carrying
them to the applicants.
depending on the time
available."
Guilbert said he believes he

has the authority to prevent
candidates or workers from
distributing ballots under a
section of the election laws
which states in part:
"When an application for an

official absent voting ballot is
received by the clerk of a city
or town, whether on the form
supplied by the secretary of
state, or by written statennent

-or oral request containing the
information required.... said
-clerk shall check the same•
forthwith and ascertain if the
person is on the checklist of
the tnwn or city. If such
person is found to he on such
checklist said clerk shall.
without delay. deliver or mail
to such person the papers
i ballot and envelopes) ...."

Studies Law
• Lawi ence said he has been
looking at this same section of
the law and believes it clearly

ability or because they will be points nut that only thee:is

out-of-town on election day. town clerk shall cl;s::15.
The candidates return the absentee ballots

signed applications to the city Allowing candidates !o

clerk's office at City Hall tribute the ballets.
• where they are checked out. said. may constitute a
The city clerk's office then campaigning which is
gives the candidates the mittedt the pollo.
proper. number of absentee "Suppose you are a $7•It -
ballots to distribute to the and can't come to the
applicants. • election day." GUG5i7:vu

• After the voters mark the "Candidate X sees 
toa .t II

ballots, they can return them You get an applicati•-so :or

to the city clerk's office by absentee ballot and he a.

mail or through an delivers the ballot to

intermediary. Again. can- "It's pretty hard fr: y.

didates or their workers when you get to ti  c
sometime serve as didate's name. net

intermediaries to return the grateful and obliged •.) v.

sealed ballots to the city for him. especially if 1:-.e c,

clerk. ' didate happens to war aro::

At the next election, no can while you mark your

• didate or anyone working in a In the case of VO!E75is
poor eyesight." Guilte:-: sa
"the candidate may e,en
requested to help out 7.-..ark:
a ballot. There aga:7 it
almost a foregone ca7.:iiisi
the voter in such a
will feel obliged to oive
candidate's name ctie
"I don't think a car..:_:.;:e

his representatise
any way handle a t,ent
ballots or should be srn.
when voters are mark.
them.

If a person nee
assistance. he should :,-k •
assistanee of a relative .,r
neutral third party."
There is always a re,

possibility. Lawrence ns:
that bogus signatures
used by someone invr.•.aej •
campaign in order to
vantage of absentee
for a particular cand.:Iev
"A person may be a.:ar-

persons whose names i-a•
on the check lists but woo
not vote on elect:.-1
because they have .
roved out of the cer.-_-nai
or have dual.
"By arranging :a h

someone sign an a7; cs
form and also sign :or
tificate form used a.:tt
absentee ballot. this



ballot could be misued to 'a
*particular candidate's advan-
tap.
' "1 think this type of misuse
can be avoided by having only
the town or city clerk handle
the actual issuance of all
absentee ballots."
" Speaking of absentee voting •
in general. Guilbert said he
sometimes wonders if people,.

1 'realize that by law the only
! persons allowed to use this
-method of voting are those un-

I !able to go to the polls because
I Of physical disability or
;because they will be away
,(rorn the city on election day.

Voters using absentee
• ballots must sign a form
...stating under which condition
ithey are voting by absentee
ballot. The form is signed un-

•:.der penalty of perjury.
1 -"The reason I wonder if
people are aware of this is

;ghat we've had cases where
I the voters turn up at the polls
I. to hand over their absentee
i ballot to the moderators. If
they can get to the polls, they
haste no reason for voting by
'absentee ballot."
kr! Too Many Issued •
0., And. Guilbert also wonders
1,11 the number of absentee

ballots i,sMled for residents Of
Sulliveit Terrace' may be a bit

thigh.
1.nm sure that there are

vlderfy residents there who
',can't come to the polls on
r election day." he said. "But
)4on the whole the residents of
;Sullivan Terrace are mobile .
;and many should be able to
•. Vote at the polls. I don't thirde
3absentee ballots should be
..used merely to avoid a bit of
lnconvenience!•
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Banal@ e5 taglatda_
The use of absentee ballots

requires much cross-checking
by, his office. Guilbert said.
!There is a lot of paper

wbrk to processing this type of
ballot. Even envelopes and
applications blanks used for

• absentee balloting must be
kept on file in case questions
of validity develop after elec-
tion day. Absentee ballots
should be used for only the
reasons permitted by . state
Ian."
The application deadline for

communities using voting
machines is 11 a.m, on elec-
tion day. All absentee ballots,
must be returned no later than
noon of election day. . •
Lawrence said state law

does not seem to provide a
clear-cut application deadline
for towns.
The law states, however.

that absentee ballots may be

returned to town clerks on
election dav until such time as
the polls close.
Lawrence said he is con-

sidering imposing a 5 p.m.
application deadline for
absentee ballots on the day
before election day.
"There is a lot of work re-

quired to cross-check applica-
tion signatures and
addresses." he said.
."Absentee ballots -a're
available, war: ahead of an
election:Mei there is plenty of
time to attend to voting
without waiting to the very

'last minute to ask for such a
ballot.

"I think ballots may still
continue to be returned on
election day but .1 think
application for their issuance

• should cease as of 5 p.m. the
eve of the election "
Hudson will use absentee

ballots for the first time in a
local election in the March
town election. Nashua's next
election will be the city elec-
tion in November. 1975. The
city permits absentee
balloting for its local elec-
tions.
About 75 absentee ballots

were cast in Hudson in the
Nov. 5 election and some 800
in Nashua.
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Absentee.,Hatiots Proposal
Triggers N.liany Coviplaints
By CLAUDETTE numiciii-:11 procedures should be fully dis- make sure that this form of

City Clerk Lionel Guilbert cussed by all those involved to voting is not abused." he said.

said he knew he'd be showered determine the full extent of its Both he and Lawrence said

with complaints once he an- • ramifications, there is a possibility for abuse
nounced he wanted to shut off Guilbert said some of the in having candidates both:
candidates from handling 'older residents fear they will solicit applications for'

absentee ballots.' • be deprived from voting by absentee ballots and then also

,L expected candidates and absentee ballots if candidates distributing the ballots and
5.- regular campaign workers or their agents are hot allow. returning the Marked ballots

bbjeCk and they havo,“ ocl to distribute the ballots. to their office.
!Ale said. • • .• • . • .• But Qkillhort sold this Is not Ottilbert added that having

out -Utiilbert remains Am- • the case. Candidates would a candidate deliver the ballots
!io,(1vIriec,-1 that the. pid prao, still be allowed to go around to and retrieve them amounts to
I.;tfcc. of allowing randidatos to institutions to slgn up a subtle form of campaigning.
'•:..1011'0eally handle and din- applicants for absentoo especially if a candidate were, el'Iribtite absentee ballots in the ballots. to wait around whil the ballot

,I*CIty.Shettld be allowed to con- However, the candidates is being marked. '

tit10.•; '• would no longer be allowed to The Nashua city clerk said

1. propose will not receive ballots and to take  he has one ci-iitEra-Ft 

I:deprive anvone from using an them to the applicants The 1,t_tkLia.K21arig_the_ji_se_of

l'AhSertleta he said. ballots, instead, would be an absentee ballot in the Nov.

(."And it will not make it more mailed from the city clerk's 5 elecilon,._

; cllf (1CMI tO get 'an rInsgritee, office directly to the Disicaae_loVOLVeLan_elderly
'balloV. • " • • applicant, or if time is voter aato_ar_Teargel__at the
--Tait will give this wico • locking, the ballots would be Polls In WarvA a but \_Ltv s turned

Ile1101; Control over the dis‘ hand-delivered. away becatae_an_ ..ab,ente_e

1.rib'Ottoo of ahente.o ballots to Hudson Town Clerk John P. bAlot had.Alreath'..ke..n_ca.s.Un
,• eltrninato • tho pOssanlity of LaWeence has also said that. his name. 

• •-• • he loo plans at the next town This voter's son maintains
„ Toithert reveled his clecl. Meeting to implement the that his fattier did not vote by

I'• 10;1to cbangQ•Preeeditres Itt, some type of reform in th9 absentee ballot
• the handling of . absoniee handling of absentee, ballots Out lbert said over the
ballots In Telegraph Arlicitt "Our ward workers should yeari lie has received

" yesterday- • • - • • be proud and pleased that the complaints. But in the other
The phone calls I rom recount of the machine votes oases. he said, a comparison

; political campaign workers An Nashua yesterday snowed 01 the Various signatures re-
: and he said, started 110 deviation from ow quired for absentee ballot
et:"

. corning shortly Atm, (hg eati, originally reported, "Guilbert forms showed that the elderly

etc aPpeared. • said We go to great lengths to voter bail simply forgotten hej• 
blavor Dennis 4. Sullivan see that the machine count Is had used an absentee ballot.. „

.•'• told the Board of • Aldermen correct but in Allowing Just In the ease, he said

'last night he too had received anybody to physically handle he has not been able to ex-

phone calls from persons whn the paper absentee ballots we amine signatures because all

, object to tbe changes props. kind of relinquish, control over absentee ballots and forms

• • - v4 by Gilbert, the Integrity of that section of were impounded for the

Ile said those close to the the site, Purk.in-W5tnan recount.

election process are awe.re of -I'm only advocating Once the ballots are releas-
'. potential dangers but perhaps stricter controls on the actual eci by the secretary of state's

a major. de-parture in handling of the. ballets to office. C;iiilbert said, he plans
to match signatures to see if•
the Ward 8 voter has a valid
complaint.
"So far we've never had a

bad situation develop because
of the absentee ballots.—
Guilbert said. "The Ward 8
case is an example of
something which I am trying
to prevent altogether in future

/2, iv elections. I think the way the
absentee ballots have been
handled in the past has been
lax in terms of security
control and the procedure I
recommend to correct It will
not prevent anyone fisITI
getting an absentee bailor or
make it any harder to get a
ballot." .
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XXHIB1T NO. 3 FOR IDENTIFICATION

Voters Checked Off On Total Ballots Tallied
Checklist (Including (Including Absentee

AbSentee Voters) Ballots)

Belknap 11,669 11,687

Carroll 7,739 7,792

Cheshire 15,328 15,308

Coos 10,747 10,811

Grafton 16,743 16,861

Hillsborough 71,614 71,465

Merrimack 27,542 27,557

Rockingham '43,387 43,856

Strafford 20,424 /0,824

6univan 9,235 9,424

234,428

Total Ballots Tallied

Voters Checked Off
On Checklist

235,585

235,585

234,428

Difference .1,157

Amount by which Total Ballots Tallied exceeds voters checked off
on checklists:

1057 
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EXHIBIT NO. 4 FOR IDENTIFICATION

MANCHESTER VOTING MACHINES 

Varel No.
Voting

Machine No.

Protective Counter
Actual

Diffc:rence
Public
Counter

Difference Between
Public Counter and
Protective Counter

Opening
Count

Closing
Count

...
10 1620 238 410 172 218 + 46
10 1623 86 313 227 243 + 16
11 1633 89 224 135 183 + 48
4 1562 121 301 180 59 -121
7 1591 59 300 241 239 - 2
7 1595 209 299 90 199 +109
1 1532 153 299 146 311 +165
1 1533 286 549 263 970 +707
2 1537 177 466 289 290 + 1
6 1581 209 478 269 273 + 4
12 1640 305 538 233 267 + 34
12 1645 170 427 257 258 + 1

Amount by which
Public counter excea:is
actual difference: 1C3

Protective counter supposedly is permanent record of every time machine is operated,
and hence records total votes on the machine during life of machine, reducing to 000 after
each 999 votes.

Public counter is counting device required to be set at 000 at beginning of use in each
election; its total at the end of voting period supposedly is total votes cast on that
machine in particular election.

The public counter total should be identical with difference between opening and
closing figures on protective counter. Variances mean either malfunction, improper
public setting, or meddling with machines.
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EXHIBIT NO. 5 FOR IDENTIFICATION

MANCHESTER 1974 BIENNIAL ELECTION 

Number of Persons Number of Persons

Checked Off Checklist Recorded on

Ward ( Not including absentees) Public Counters

Number of
Persons Records
On Protective
Counters

1 2968 3702 2830

2 2585 2668 2667

3 1877 1894 1894

4 2026 1992 2113

5 1691 . 1764 1764

6 2599 2604 2600

7 2038 2130 2023

8 2309 2237 2237

9 2351 2337 2337

10 2338 2501 2439

11 1874 1878 1830

12 2557 2567 2532

TOTAL 26,213 28,274 27,266
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JOHN A. DURKIN

V.

HILLSBOROUGH COUNTY SUPERIOR COURT

December 20, 1974

Appendix 15

9

10 Devine, Millimet, Stahl & Branch (Mr. Joseph A. Millimet orally)

11 for the plaintiff.

12
McLane, Graf,  Greene & Brown (Mr. Stanley M. Brown orally) fcr

13
Louis C. Wyman, intervenor.

14

15 PER CURIAM. In this petition for writ of prohibition, the issue is

16 whether the superior court has jurisdiction to determine if in the elec-

17 tion for United States Senator illegal absentee ballots were counted,

18 whether voting machine malfunctions and whether certain other irregulari-

19 ties exist, and in the event thereof either to order the exclusion of

20 certain votes from being counted or to declare the election invalid and

21 order a new election.

22 The matter arises out of the contest for the 1974 election for the

23 United States Senate between John A. Durkin and Louis C. Wyman. Plaintiff

24

25

26

27

28

29

Durkin after a recount conducted pursuant to RSA 59:94-98 was declared to

have the greatest number of votes by 10 and a certificate of election was

issued to him by the Governor and Council on November 27, 1974, pursuant

to RSA 63:8. Thereafter Louis C. Wyman appealed to the ballot law

commission pursuant to RSA 6814 II. On December 5, 1974, the Governor
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1 and Council then voted to decertify the plaintiff. While proceedings

2 before the ballot law commission were in progress, Wyman filed in the

3 Superior Court for Hillsborough County a petition alleging certain

4 irregularities and voting machine malfunctioning and seeking to exclude

5 alleged illegal votes or to invalidate the 1974 biennial election ior

6 United States Senator. Plaintiff Durkin moved to dismiss for lack of

7 jurisdiction since article I, section 5, of the Constitution of the

8 United States vests exclusive jurisdiction in the Senate of the United

9 States to judge "the elections, returns and qualification of its own

10 members". The superior court assumed jurisdiction on December 16, 1974,

and on the same day plaintiff filed this petition. In the proceeding11

12 before the ballot law commission, which has not been completed, interim

13 rulings which are Subject to reconsideration indicate candidate Wyman to

14 be in the lead by five (5) votes as of December 19, 1974.

15 
There has been substantial litigation in this senatorial contest.

16 
Wyman V. Durkin, No. 7083 (N.H. Dec. 16, 1974); Opinion of the Justices,

17
No. 7089 (N.H. Dec. 16, 1974); Durkin v. Snow, No. 74-359 (D.N.H. (three-

18 
judge court) Dec. 18, 1974). Prohibition is an extraordinary rc,medy which

is within the discretion of the court but which should be exercised "only19

20 
when the right to relief is clear." Hillsborough v. Superior Court,

21 
109 N.H. 333, 334, 251 A.2d 325, 326 (1969). Without passing on the

22 
merits of the jurisdictional contentions Of the parties, we hold that a

writ of prohibition should not issue in this case. Manchester Education 23
Association v. Superior Court, 109 N.H. 513, 257 A.2d 23 (1969); Wyman v 24
Durkin, No. 7083 (N.H. Dec. 16, 1974). We particularly note that nothing25
in the denial of this petition without prejudice is to be construed as a26
holding by this court that the superior court has authority and jurisdic-27
tion to order a new election.

28

Petition denied without prejudice.29
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STATEMENT OF HON. THOMAS J. McINTYRE, A U.S. SENATOR FROM
THE STATE OF NEW HAMPSHIRE (INTRODUCING MR. DURKIN)

Senator MCINTYRE. With the kind permission of the subcommittee,
I would like to introduce Hon. John A. Durkin. Mr. Durkin, as you
know, was the Democratic candidate for the office of U.S. Senator
from New Hampshire, and is the petitioner in these proceedings. He
is also my friend, and I want you to know that I campaigned for him
and with him. And I sincerely hope that he will be declared the firm
and final winner after this "longest election night" in New Hampshire
history, and will join me to represent New Hampshire in the Senate
of the United States.
But I also want you, Mr. Chairman and members of the subcom-

mittee, to know this—I am not here today in behalf of John Durkin.
I am here in behalf of the people of New Hampshire. They have now
waited more than 2 months for the will that they expressed on No-
vember 5, 1974, to be recognized and confirmed.
The people of my State deserve a final, definitive, and impartial

decision, a decision that accurately reflects the judgment they made
on election day. Under the law, as it existed on election day, November
5, 1974, only one institution can make that determination now, Mr.
Chairman, for the Constitution, New Hampshire law, and ample his-
torical precedent make it clear that the Senate is the ultimate judge
of the election and qualification of its members.

Senator PELL. I would now ask to come forward John A. Durkin.,
candidate for the U.S. Senate. I think our colleague, Senator Mc-
Intyre, is with him.
In view of the seriousness of these occasions, we are going to swear

in all the witnesses. And so I would ask Mr. Durkin and any other
of his colleagues who will speak for him, if they will stand and be
sworn in.
Do you solemnly swear that the testimony you are about to give to

this subcommittee will be the truth, the whole truth and nothing but
the truth, so help you God?
[All respond "I do."]
Senaor PELL. Excuse me, it has been called to my attention that the

record should show who stood. Senator McIntyre, Mr. Durkin—and
would you introduce—
Mr. DOWNS. Attorney Tom Downs.
Senator PELL. And Mr. Downs stood and took the oath. And, Sen-

ator McIntyre, I understand you may introduce Mr. Durkin.
So I am here for one reason only—to appeal to you, to the full

committee and to the Senate itself to determine what the voters indeed
expressed on election day, 1974. Though a full count, a recount, and a
ballot review have not clearly revealed the voters' verdict, we all know
that verdict is there. For in an election where more than 222,000 votes
were cast, the statistical chance for an absolute tie is so remote it
virtually defies consideration.

Surely, close elections are nothing new. And just as surely they have
been resolved—no matter how narrow the margin between victory and
defeat.
In the 1960 Presidential election, more than 68 million Americans

cast their ballots—and John F. Kennedy received 34,227,096 votes and
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Richard M. Nixon 34,108,546. That election was decided by a margin of
only seventeen-hundredths of 1 percent.
The 1968 Presidential election was almost as close, with Richard

Nixon's victory edge a scant seven-tenths of 1 percent.
And then the year that I came to the Senate of the United States,

1962, was the year that Senator George McGovern won election in
South Dakota by the hairbreadth margin of twenty-three hundredths
of 1 percent.
So, Mr. Chairman and members of the subcommittee, we have had

close elections before—many close elections. But somehow a winner was
indeed determined.
The same is true in this case. All that is required here, Mr. Chairman

and members of the subcommittee, is a fair, final and impartial reading
of the will of the New Hampshire electorate. If this is done, if those
disputed ballots are examined with scrupulous care, then the elusive
verdict of November 5, 1974, will reveal itself. This is all John Durkin
asks. This is all I ask. This is all New Hampshire asks.
Thank you, Mr. Chairman, and I present to you, Mr. John Durkin.
Senator PELL. Thank you, Senator McIntyre, Mr. Durkin?

STATEMENT OF JOHN A. DURKIN, CONTESTANT FOR A NEW HAMP-
SHIRE SENATE SEAT, ACCOMPANIED BY THOMAS DOWNS

Mr. DURKIN. Thank you, Senator McIntyre, Senator Pell, Senator
Byrd, Senator Griffin. I am happy to be here, even though it was a
long journey. I think we now have the indoor record for the longest
election night in history.
I would like to state at the outset that I am not here as a 38-year-old

brown-eyed Democrat asking a democratically controlled Senate to
give me any special consideration. I am here representing the people
of New Hampshire. And I ask that I not be given, nor will I accept,
any special consideration. But I also ask that I not be penalized be-
cause I am a Democrat.
Under New Hampshire law—I must stress that—under New Hamp-

shire law and the U.S. Constitution, I am here representing the people
of New Hampshire, the 110,000 that voted for me, the 110,000 that
voted against me and the 200-odd thousand that chose to protest by
not voting at all that day.
This is the only body, under the U.S. Constitution and the law of

the State of New Hampshire, that can answer the serious question
that we have and the real issue that we have presented or attempted
to frame in that position.
At the outset, let me state that I would like to narrow the contro-

versy, narrow the issues and to facilitate and make easier the tough
job that you have before you, I publicly offer to stand aside on
January 14 without prejudice—and I challenge my opponent
also to stand aside—so the Senate can review the ballots in question
and not be bothered with the question of who should be seated on
the 14th.

Furthermore, in an effort to narrow the scope, I would like to stipu-
late that there are basically 400 ballots in question.
As Senator Pell so vividly demonstrated, you have two certificates.

There is a bridge between those two certificates. The first certificate,
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issued to John Durkin, was based on a physical recounting or physical
retabulation of approximately 222,000 votes, including the machines.
The second certificate of Congressman Wyman is based on a review

of 400 ballots.
The bridge between those certificates is 400 ballots or so that were

reviewed by the Ballot Law Commission. Of those, I am willing to
stipulate today that 50 or so, less than 50, are in any serious dispute.
And I offer to the subcommittee my assistant, Mr. Meara, who is

intimately familiar with the ballots, as much so as is possible under
New Hampshire law and practice. I offer him to assist the commit-
tee in finding those ballots, taking them out of the envelopes, under the
watchful eye of whoever you—do it in a fishbowl, and I would recom-
mend doing it in a goldfish bowl—to facilitate and narrow the issues
you have before you.
I would like to stress again that we are on a constitutional trolley.

We can't get off. It would have been much easier on my family, it
would have been much easier on my supporters it would have 

beenmuch easier on myself—and I presume it would have been much easier
on Congressman Wyman if we could have had a new election some
weeks ago. We would have hopefully a final and clearcut decision.
But, as I say, under New Hampshire law and the Constitution, the

people of New Hampshire—and actually the people of this country—
are looking to you to decide which certificate is the valid certificate.
They are looking to you to decide who won the November 5 election
in 1974 for the Senate seat, the junior Senate seat in the State of New
Hampshire.
I am not going to read the brief. I will try to paraphrase the brief

or the statement this morning.
Just on January 5, last Friday, the New Hampshire Supreme Court

reaffirmed a longstanding position that the courts do not traditionally
involve themselves in legislative contests or legislative election con-
tests, be it State or Federal. It is the most recent utterance of the New
Hampshire Supreme Court, and it is their opinion, as it is the peti-
tioner's, that this issue is properly before you, and the two certificates
give you jurisdiction, if there were any question of jurisdiction.
Scope. Senator Griffin has pointed out there is no allegation of

fraud, there is no allegation of fraud by election officials. Senator
McIntyre and I—and I think everybody in the State of New Hamp-
shire—are proud of the people of New Hampshire, that there was no
election fraud, especially what has happened in the last 18 months.
And I know I speak for Senator McIntyre and myself and the people
of New Hampshire.
I submit the most reasonable means for the U.S. Senate to•

decide which certificate should be honored is to review the ballots ruled
upon the ballot law commission. In this manner the conflict be-
tween certificates can be resolved promptly on the basis of the ballots
themselves. And I think that is essential.
Both of these certificates exist because of a tabulation of ballots. I

think the Senate should concern itself first with a review of the 400
ballots that led to the second certificate. The ballots—it is sort of
like poker, you turn them over and read the cards—the cards, like the
ballots, speak for themselves.
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In this manner a junior Senator from New Hampshire can be
seated promptly, thereby giving the State full representation, thereby
giving the forces in this body that want to start fighting unemploy-
ment, fighting inflation, and get this country moving economically
again, can get started on it just as soon as possible.
And you can seat the person who comes up short on the ballots—

seat the person who comes up ahead, rather, on the ballots, without
prejudicing the claims of anyone else to go into alleged irregularities.
And I am willing to stipulate now that if you look at those ballots,

and Louis Wyman comes out one vote ahead, I will get the next plane
back to Manchester and resume practicing law in Manchester. If John
Durkin comes out one vote ahead, I think it is your constitutional
obligation to seat John Durkin without prejudice to any claims that
Congressman Wyman may bring regarding alleged irregularities.
But I submit that if I am seated by one vote, that the allegations

of irregularities will disappear faster than the snow earlier this week.
Under New Hampshire law, court decisions, custom of long stand-

ing, the primary consideration is the intent of the voter, where intent
can be determined. And there is a presumption that the person who
came out to vote actually intends to vote.
And under New Hampshire law—and I believe it is the law in

Rhode Island and I believe it is the law in West Virginia—a ballot
should be counted unless it is impossible to ascertain intent. It is my
understanding in Michigan, it is a very strict construction by statute.
This principle of the intent is not only fundamental to the law of

New Hampshire—I think it is fundamental to the Democratic Party,
which is indicated by the urge to provide for post-card registration,
to make it easier for more people to vote. And I think this procedure,
this intent, to enfranchise as many people as possible should run all
through this proceeding—and certainly it runs through New Hamp-
shire law.
What I have attached to this morning's statement are several ex-

hibits. They are Xerox copies of ballots. We think the ballots speak
for themselves, and we have tried to reduce Xerox copies of the ballots.
Needless to say—and no offense to the Xerox Corp.—something is lost
in translation or transposition. We picked ones that we think establish
a prima facie case that Senator-designate [sic] Wyman's certificate
is invalid, in that the count cannot be sustained.
Just for the record—I would like to, with permission of the chair-

man, to indicate on the blowup New Hampshire ballot what has been
considered a vote in the State of New Hampshire by court case and
tradition, if it is all right with you, sir.
Senator PELL. Go ahead.
Mr. D URKIN. Under New Hampshire law, even though the law of

New Hampshire says you shall put an X in the square or in the
circle, the interpretations of ballots have been such to give rise, to give
credit to the intent.
A mark such as this, outside the straight ticket—
Senator PELL. Can that bright light be turned off in back? We

can't see.
Mr. DURKIN. An X mark such as this has been considered a straight

Democratic ballot or a straight Republican ballot, if it is in that
column.
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A small, a very small X here has also been considered a straight
Democratic or straight Republican—or a straight ballot.

Senator PELL. You mean a small X next to "Democratic" would
be a straight ballot.
Mr. DURKIN. Yes, a small X virtually anywhere in this square, be

it the Republican square or the Democratic square. A small fat check
mark in this area has been considered a straight-ticket vote. A what
we call the big X, where a person comes in and marks an X through
the entire column has been considered a straight ballot for that party—
in this case the Democratic Party.
No offense to the Republican Party, it is just closer to reach the

Democratic Party. [Laughter.]
Senator PELL. Why don't you use the American Party? [Laughter.]
Mr. DURKIN. Also counted as a ballot for at least the offices in

question—in some cases a straight ticket—is a medium size X, such
as that. Also two X's have been considered a straight ballot.
Also check marks—as I said, a small check mark. And we stipulate

that a large check mark through the entire column should be con-
sidered a straight vote as well.
Now, in the exhibits—and, pardon me, I don't have the actual num-

ber, but I will refer to it more specifically—we have four ballots
that were not counted by the ballot law commission. And you have
got to picture the day—it was the 5th of November, it was a cold
rainy day in the north country in New Hampshire—people don't go
out on days like that to cast nullities.
There are several ballots—one in Burling, ward 3, and one in

Stewartstown, tucked up under the Canadian border, Canadian-
Vermont border. X's in this part of the column, X's here in the
bottom—the only mark on the ballot. And we submit to you that any
reasonable interpretation of the voter intent would indicate that that
was the only blank spot—and that should be considered a straight
Democratic or a straight Republican ballot, such as the case may be.
I just offer that to give the committee evidence of what has been

counted as ballots or what should be counted—this last one has not
been counted, we submit that it should be when it is the only mark on
the ballot, because people don't come out on cold rainy days to cast
nullities.

Senator PELL. How does it work if you want to vote for one man on
one ticket and all the others—how would you mark that?
Mr. DURKIN. Wel, we have, as you see—excuse me?
Senator PELL. If you wanted to vote for one man, Wyman, and all

the other Democrats, how would you do that?
Mr. DURKIN. The traditional way is he would put the X in the

square to the right of Congressman Wyman's name, and then he would
vote by X, or it could be by check, for the rest.
Under New Hampshire law. although it is contrary—I think it is

the minority holding—I think it is different in West Virginia—the
snace where they would put, say, an X aside of Louie's name, and
then an X in the straight party column—the majority of cases—and
we don't have any of these in question before us today—but the ma-
ioritv rule is—and I think the better reasoned cases are—to hold that
this is a general intent, but it is overruled by the specific intent to
vote for a particular person.
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We are not here to talk about the Ballot Law Commission. I have
made some rather strong statements about the Ballot Law Commis-
sion at home—I am not backing away from those statements—but I am
not going to take up your time with repeating those statements, unless
there are questions directed at me.
I think the ballots—and we have offered a dozen or so here—I think

the ballots, like the cards speak for themselves and impeach the rul-
ings of the Banat Law Commission, and almost compel this subcom-
mittee to look at the 400 ballots in question.
The attached exhibits—and we are talking about page 4—the

attached exhibits A-1, A-2, and A-3 are Xerox copies of three ballots;
two of which—A-1 and A-3—the Ballot Law Commission counted for
Wyman, one of which was counted for neither. An examination of these
ballots demonstrates inconsistent rulings by the Ballot Law Commis-
sion. A-1 was correctly ruled by the Secretary of State to be a double
vote, because there was an X in both the Wyman and Chimento squares.
The Ballot Law Commission erroneously ruled that this was a

Wyman vote by finding the Chimento mark a crossout. And I ask you
to look at the first one marked 247W—it is a ballot from Keene,
Ward 5. That was counted as a vote for Congressman Wyman.
A-2 is a clear vote for the petitioner—there are no other marks in

the Senate column. Yet it was not counted for Durkin. A-3 was a clear
cross-out and a clear obliteration of the X in the Wyman column, yet
that was counted for Wyman.
The second set. B-1 and B-2, were counted blank, as no votes. But

B-3 was counted for Wyman.
The Ballot Law Commission obviously used the slight marks in the

Wyman squares in B-1, and B-2—and you can see there, again I
would like to assure the committee or the subcommittee that the ballots
themselves are much more eloquent than I am.
The Ballot Law Commission uses the slight marks in the Wyman

squares in B-1 and B-2 to declare those ballots blank, as a double
vote—even though there were good X's in the Durkin square.
And B-3, which is very similar, the Ballot Law Commission counted

the check for Wyman but ignored the slight mark in the Durkin—I
think a clearcut inconsistency in ruling.

Exhibit C—the C exhibits. Page 6. I hope I am not proceeding too
rapidly. I thought someone asked me to slow down.
Senator Pr. No.
Mr. DuEsny. Excuse me. The next set, the C ballots, for the most

part I will pass over them, with your Indulgence, inasmuch as we
think they are an integral part of the case—but that is essentially
what I diagramed on the blown-up ballot.
You can see the first five were counted as votes and the last four,

with what we call the small X—that would be exhibit C-6, Stewarts-
town, as I say, is up on the Vermont and Canadian border—it was
pretty cold that day, I don't think people come out intended not to -
vote. Same way with Burling, Ward 3—it is in the heart of the flora;
country. Exhibit C-8 Somersworth—again the only mark on the
ballot. And Farmington, which is fairly close to Somersworth, the
only mark on the ballot—and to count those as no votes disenfranchises
four voters, we think contrary to accepted law, custom and practice in
New Hampshire and the great majority of the States.
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Exhibits D-1 through D-3 show additional inconsistencies. As you
see, the first one, D-1, town of Merrimac, a check mark was counted.
D-2 with a big X in the Republican column, in addition to a small X
in the Thompson square, was counted for Wyman. But ballot D-3,
with a check in the Leonard square and a big check in the Democratic
column—and the end of that check slices right through the Durkin
square—was not counted for Durkin.

Exhibit E is a clear example of the intent of the voter to cancel the
name of Louis C. Wyman, yet it was counted as a Wyman vote—and
you can see the person very clearly put a line through Louie Wyman's
name. And yet that was counted for Wyman.
I submit that it is very difficult for any other form of obliteration—

that is as complete as possible, unless possibly the person had a secre-
tary that had Snow-Pak or something in her purse and wanted to
completely obliterate it.
Exhibit F—there is a faint slash mark in both the Republican and

Democratic circles, yet there is a clear check mark for every .office,
including the ballot square for Durkin. The intent and expression of
the voter I think is crystal clear, that they intended to vote for the
petitioner, but it was not counted as a Durkin vote.
Gentlemen, I think we are all involved in a constitutional—
Senator BYRD. Mr. Chairman, may I ask a question here?
Senator PELL. Certainly.
Senator BYRD. Mr. Durkin, the various exhibits that you have pre-

sented to the committee here, are we to assume that these are included
in the 50 more or less that you say you would be contend to stipulate,
or are they included beyond that, in the 400?
Mr. DURKIN. Senator, it is my opinion or belief that they are in the

50. I don't think—I can't speak for Louie—but I don't think that
there is any serious dispute in any more than 50 of those ballots of the
400 or so that were reviewed by the ballot law commission.
And there is another 900 or so that counsel didn't even bother to

argue before the ballot law commission, and the protest was pre-
served, I suppose, as a defense mechanism more than anything else.
Senator BYRD. In the case of each exhibit, are we to assume that

there is only the one ballot of that kind, or may we assume that in
some instances the exhibit that is shown is merely an example—and
there are two, three, four, or more ballots of similar make-up?
Mr. DURKIN. Right. Senator, I would be less than candid if I did

not say that we picked the two categories attached to this statement—
the ones that were most compelling on their face and ones that also
appeared, were able to be reproduced by Xerox equipment.
So there are some other series that are equally compelling, but there

are erasures or obliterated votes and they cannot be reflected ade-
quately on a Xerox or any machine, for that matter.
And so these are, for the most part, examples. I hesitate to say—

I think the four with the little X's. I think that is it, as far as the
four X's—the little X's in the bottom.

44-632 0 - 75 - 10
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NEW HAMPSHIRE BALLOT LAW COMMISSION

HEARING

RE: APPEAL OF HON. LOUIS C. WYMAN

The ballot to which this document is affixed was protested

by 1 .)  
71/e.

The Secrely of State W.E.mbi-eill) (disallowed) the ballot.

Upon review the Ballot Law Commission—k.uo,ballas) (overrules)

the decision or the Secretary of State.
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B. The Ballot Law Commission was inconsistent in its rulings on the 

following three ballots. 

Ballots 61 and 62 were counted blank, but 63 was counted for Wyman.

An examination of these ballots shows clear inconsistency.

The Ballot Law Commission used the slight marks in the Wyman

squares in 61 and 62 to declare those ballots blank as a double vote,

even though there were good x's in the Durkin squares. In 63, the Ballot

Law Commission counted a check mark for Wyman, even though there was a

the Durkin square.
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C. The Ballot Law Commission counted certain ballots with clear 

x's and didn't count others with x's even though the voters' intent was 

clear on all such ballots. 

Following are 9 xerox copies of ballots being Ballot Exhibits

Cl through C9. The first five, Cl through C5, were counted as votes and

four equally clear ballots C6 through C9 were not counted.

Exhibit Cl shows the extent to which the Ballot Law Commission

went to enfranchise a voter if there were only one mark on the ballot.

C2 is a clear small x in the Democratic column and was

properly counted as a straight Democratic vote.

C3 was properly counted for Durkin.

C4 and C5 -- the "big X's" were properly counted for Durkin.

C6, 7, 8, and 9 were erroneously not counted for Durkin. If

the "small x" of C2 and the "big X" of C5 were counted, then, the medium-

size "x" of C6, 7, 8, and 9 should be counted.

Failure to count as votes these four "x" marks disenfranchises

four voters as the "x" mark was the only mark on each ballot.
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NEW HAMPSHIRE BALLOT LAW COMMISSION

HEARING

RE: APPEAL OF HON. LOUIS C. WYMAN

•

The ballot to which this document is affixed was protested

if;
The Secretary of State 4all. ,..d1 (disallowed) the ballot.

Uoon review the Ballot Law Commission tsus-ce+ns) (overrules)

the decision of the Secretary of State.

-4-0-te —2,e/ r1-1-4

NEW HAMPSHIRE BALLOT LAW COMMISSION

By 
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D. The following three ballots are additional examples of inconsistent 

rulings.

The following three ballots, being Exhibits Dl through D3, show

additional inconsistencies.

Check marks are accepted as showing the intent of the voter, as

well as x's. See ballot Dl as example of a counted check mark.

A ballot, D2, with a big X in the Republican column in addition

to a small x in the Thomson square was counted for Wyman.

But ballot D3, with an equally clear big check in the Democratic

column and a small check in the Leonard square was not counted for Durkin.
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NEW HAMPSHIRE BALLOT LAW COMMISSION

HEARING

RE: APPEAL OF HON. LOUIS C. WYMAN

The ballot to which this document is affixed was protested

by jail

The Secr ry of State-4aMmwee) (disallowed) the ballot.

Upon review the Ballot Law Commission (oviiitelns) (overrules)

the decision of the Secretary of State.

24/.41

NEW HAMPSHIRE : • •
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E. The Ballot Law Commission erred in counting the follow-

ing ballot for Wyman. 

Exhibit E is a clear example of the intent of the voter

to cancel the name of Louis C. Wyman, yet it was counted as a Wyman

vote.
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F. The following ballot shows a clear intent to vote for Durkin. 

The following ballot, Exhibit F, has a faint slash in both the

Republican and Democratic circles. Yet there is clear check mark for

every office including the ballot square for Durkin.

The intent and expression of the voter is clearly a vote for

Durkin.
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CONCLUSION 

The petition of John A. Durkin reflects the inescapable fact that the

people of New Hampshire under New Hampshire law and the U.S. Constitution

have only the U.S. Senate to look to to determine once and for all who was

elected as the Junior Senator from New Hampshire on November 5, 1974. The

U.S. Senate and only the U.S. Senate has jurisdiction to resolve this

controversy. This controversy is much more important than John A. Durkin,

Louis C. Wyman, or C. Carmen Chimento. We are but bit players on a far

ranging constitutional stage.

Petitioner seeks only a fair and objective review of the 400 ballots

ruled upon by the Ballot Law Commission.

Petitioner neither requests nor will he accept special consideration

because he is a Democrat. However, petitioner requests that he not be

penalized because he is a Democrat.

I believe an objective review of the ballots ruled upon by the Ballot

Law Commission will clearly indicate that the election certificate of John A.

Durkin is the only valid certificate and the one which should be honored by

this body.

It is further respectfully urged that you commence the review of the

ballots as soon as reasonably possible, as only the ballots themselves can

resolve this controversy once and for all.

Dated: January 8, 1975

RESPECTFULLY SUBMITTED,

hi, A. Durkin, petitioner

Tom Downs
603 Capital Savings and Loan Bldg.
Lansing, Michigan
Attorney for John A. Durkin

44-632 0 - 75 - 12
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Senator BYRD. You have indicated that you have selected certain
ballots which in your judgment made the best case for you to present
as samples. Are there, in your judgment, among the 50 or among the
400—first the 50—which you would stipulate—second, the 400, plus
or minus—I guess it is a plus—which were reviewed by the ballot law
commission—are there those which, if you were Mr. Wyman, you
would be presenting at this time as the best samples of what would
make the best case for you which you understandably may have not
presented here?
Mr. DURKIN. Senator, to the best of my knowledge—we have looked

at those ballots from every conceivable angle for so long, I think
we are quite familiar with them. Our best estimate is that there are
20 probable votes for Durkin, along the lines of what we showed here.
There is one probable vote for Congressman Wyman. There are nine—
for want of a better term—maybes for Durkin and seven maybes, if
you will, for Wyman, in those 50 ballots that we are talking about.
Senator BYRD. Mr. Chairman, I did not mean to begin asking ques-

tions out of line. I want to proceed in accordance with whatever rule
the chairman wishes to follow here. I merely wanted to interject those
questions at that point.
Senator PELL. Anybody should feel free to interject whenever they

wish, but my idea, my thought, was to let the witness present his testi-
mony—then, following the 10-minute rule we could ask questions if
we wished, then move on to Congressman Wyman, then move on from
him to the ballot law commission. Then I was going to hold off on
some of my questions to the two claimants, until they could both be
up here together and we could ask the same question of them both.
So I was going to limit my questions in the first round.
Mr. DURKIN. Do I have your permission to proceed, sir?
Senator PELL. Yes; proceed.
Mr. DURKIN. I would like to point out also—a couple of things I

think are very, very important, I think the committee should have a
grasp of. And we have distributed a chronology of events this morning
as well.
The recount was conducted by Secretary of State Stark. Secretary of

State Stark was appointed, elected, by the Republican legislature, he
conducted a very fair recount, he is an honorable man—he conducted
a fair recount, he didn't do us any favors, nor do we seek any favors,
nor do we expect any.
But I would like to point out clearly for the record—we won that

recount fairly and squarely—and a certificate, one of those certificates
you held up earlier in your hand, Senator, was a result of that recount.
And my opponent would like to convince you that this was a continuous
proceeding and the secretary of state did not count all the ballots. But
I submit that that is mainly argument.
Two other points now that we raised in the petition—the Wiiteins

on machines. I am not going to sit before you today and argue that
you shouldn't count or the Ballot Law Commission should not have
counted writeins on the machines, because I think, consistent with the
philosophy that you enfranchise just as many people as possible,
should obtain here as well.
However, I think the Ballot Law Commission was remiss in that

they only had five writeins and they refused our request to test those
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particular machines in question, where those writeins were recorded,
to make sure—there is testimony in the record that does not peitain
to that question. And I think the Ballot Law Commission was remiss
in not physically testing the machine in Nashua and the two or three
machines at most in Exeter, to make sure—because the AVM machine,
if not properly adapted, you could conceivably have three votes. You
could have a vote in block 32, a writein, you could have a vote in block
2, and then if the machine was not properly set up, you could also
have a vote on the lever. Conceivably you could have three votes on a
particular machine. There is no evidence that there was three votes,
but I think the Ballot Law Commission was remiss in not testing the
particular machines.
We are not going to push the—and ask you to throw out those write-

ins. But I would like to point out also that the security of the rolls
in Exeter, I don't think was as tight as it should have been.
And I think taking into consideration that the Ballot Law Com-

mission had issued a rule going back to 1958, when Congressman Wy-
man was on the Ballot Law Commission, saying that in a general
election, writein votes would not be counted if your name was on the
machine—I think there is an added possibility that the officials pro-
graming those machines might not have looked twice, because they
were familiar with the rule that you did not count writeins. I just
offer that as background for the subcommittee. We are not urging you
to disenfranchise those people who chose, for what reason, for one
reason or another, to vote by writing in when they could have voted
on the machine.

Senator GRIFFIN. Mr. Durkin, before you go onto another point, I
think your recognition of the importance of machine voting is appro-
priate—and you have criticized the Ballot Law Commission for not
taking certain action with regard to votes cast on certain voting
machines.

It is not a fact that there are a number of other questions that the
Ballot Law Commission did not address itself to relating to voting
machines; questions in some instances where voting machines were not
operating properly; where it appeared that more votes were cast on
the voting machine than were indicated that people voted—things of
that kind?
I am not familiar with all the details, but it is my understanding

that questions of that nature have been raised. While I recognize
that the laws of Louisiana are not the laws of New Hampshire, we
might just note in passing that earlier this week in Louisiana there
was a new runoff election for a Member of the House of Representa-
tives. This runoff was called because only one voting machine was
malfunctioning in a particular precinct, where the tally on that voting
machine could make a difference in the outcome of the election.
I guess I am raising this by way of questioning your suggestion that

we look at only some 50 ballots. We will have to develop the evidence,
but I think you are aware of the fact that there are a lot of questions
about the malfunction of various voting machines in various wards
and towns in the State, is that not a fact?
Mr. DURKIN. No; Senator
Senator GRIFFIN. Not a fact?
Mr. DURKIN. I will be glad to explain it.
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Senator GRIFFIN. All right, I would like to hear it.
Mr. DURKIN. Fine. Let me state at the outset, Senator, that there is

absolutely no correlation between the situation in the Lacaze race in
Louisiana and—

Senator GRIFFIN. I am just saying that in Louisiana one machine
was malfunctioning and a whole new election was required.
Now, here, I understand, there are a lot of questions about voting

machines whether they functioned properly, that you haven't even
brought before the committee.
Mr. DURKIN. Well, Senator, if you will permit, I will answer your

question. You have raised the prospect—you were the one that brought
up the situation in Louisiana, so I think I must lay that to rest. There
is absolutely no correlation between the situation with the Lacaze mal-
functioning machine—in that case, a candidate counter malfunctioned.
There are allegations—and I will be glad to submit to the subcom-

mittee a copy of the reserve case that went up before the New Hamp-
shire Supreme Court last week—and it is the one that the New
Hampshire Supreme Court indicated that the New Hampshire courts
traditionally did not take jurisdiction.
In that reserve case—and I would be also happy to provide you with

a copy of the transcript of the city clerk of the city of Nashua—and
I believe that pretty well covers the allegations of irregularities that
have been offered by Congressman Wyman. That in itself poses an
interesting situation, where we have Congressman Wyman claiming
the election was invalid in New Hampshire, but yet he is here asking
you to seat him on the basis of a certificate which grew out of his al-
leged invalid election. An interesting point of law, a twist of law.
But let me address the Manchester machines first. The Manchester

machines are new machines. They are the R. F. Shoup machines and
in that reserve case you will see the affidavit of the attorney who in-
terviewed Dr. Shoup in Pennsylvania in preparation for the superior
court case in New Hampshire.
And we will be happy to provide you with a breakdown of the voting

results in the Governor-Senate-congressional races in the city of
Manchester on all the machines, and you will see that the candidate
counters—there was no malfunction in the candidate counters.
You had two problems in Manchester. The protective counters on

some of the machines malfunctioned. They are not connected to the
candidate counter, nor are they connected to the public counter. It
is a completely isolated counting mechanism—and there is no evi-
dence whatsoever, other t,han the pure unadulterated speculation of
the Wyman forces, that the candidate counters malfunctioned. I
think a review of the results in those three races in the top of the
ticket will show that.
Secondly—if you want I will proceed—there is another spect of

the Manchester machines. More people were checked off the checklist
in Manchester than actually voted. This was only the third time that
Manchester residents had voted by that particular machine. And
what happened—and we can provide affidavits, if you would like—
is that some people forgot and didn't realize that after they either
pulled the straight lever or the various levers that there was another
lever down in the lower left-hand corner that had to be pushed down.
Many people thought that it was the type machine where you opened
the curtain and it registered your vote.
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And inasmuch as I carried Manchester, I think if any votes—I
probably suffered more than my opponent—of any votes that were
not registered, because people didn't complete the process in Man-
chester.
With respect to the checklists—we will be glad to submit—but a

review of the situation wherein there are more votes cast than voters
checked off the checklist, I think arise out of the fact that some of
the supervisors of the checklist were talking and gabbing and not
checking off voters. And I submit that happens in most every election.
And I think a review of the record will show that that happened

more so in predominantly Republican communities, and so if anyone
was benefited, again my opponent benefited, if there was. But I point
out, Senator, you, in your opening statement proudly noted that there
was no evidence of allegation of fraud. And in light of there was no
allegation of fraud, I think the ballots speak for themselves and
cannot be impeached—or should not be impeached—by a collateral
activity such as a checklist.
With respect to the absentee voters in Nashua, Congressman Wyman

has made much of the fact that the absentee voters, the ballots were
not handled in what he feels the proper manner in the city of Nashua.
And you have the testimony before you of Lionel Gilbert, the city
clerk of Nashua, under oath, the Superior Court of New Hampshire,
being cross-examined—and I think you will see that there were no
irregularities warranting any change in the city of Nashua.
I submit for the record that the procedure of handling absentee

ballots in New Hampshire could be tightening up. I also submit that,
generally speaking, the Democrats, rather than the Republicans take
a beating in the absentee ballots. I would be glad to stipulate further,
if it please the subcommittee, to disregard all the absentee ballots
and throw out all the absentee ballots in the State of New Hampshire.
Senator BYRD. Mr. Chairman, for my own edification, where are

we in our round of questioning? Has the witness completed his state-
ment and are we interjecting questions or is Mr. Griffin on his 15
minutes?

Senator PELL. No, no. Mr. Durkin is presenting his original testi-
mony, and as a courtesy, if any of us feel compelled to offer questions
while doing so—we should interrupt, this was an interpolation.
Why don't we leave Mr. Durkin to finish and resolve not to interrupt

him until he is through?
Senator BYRD. Mr. Chairman, I don't think that is necessarily the

best procedure. There are times when I think there must be an inter-
ruption made at the precise point the witness states something. I
can't write shorthand. I can't follow him in making notes as fast as
he is speaking.
Senator PELL. Let's proceed the way we have.
Senator BYRD. Then I have a question of him.
Senator Pm.. OK.
Senator BYRD. All right; but the reason I ask my question as to

whether or not Senator Griffin was in his time turn, I didn't want
to ask the question if he was. If he is not, then I would like to--
Senator PELT.. No; time hasn't started yet.
Senator BYRD. All right, Mr. Durkin, you have covered several areas

in your response to Senator Griffin. He asked a question about voting
machines, but you first said something to the effect that the ballot
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committee refused to consider certain—or refused to test or examine
certain voting machines, if I recall; am I correct?
Mr. DURKIN. Yes, sir.
Senator BYRD. All right, I have a few questions on that point. One,

does that area of balloting fall within the area to which you would
stipulate? In other words, are those particular voting machine ballots
included in the 50 ballots to which you would stipulate?
My second question—if that is not the case

' 
are they included in

the 400 ballots which were reviewed by the ballot commission?
And a third question. You say that the ballot commission should

have examined certain machines. Did you protest, did you enter a
timely protest with respect to those very machines at the time the
secretary of state was conducting the recount?
Mr. DURKIN. Let me answer your first two questions.
Senator BYRD. May I have the answer to the last one first, because

it may wipe away the need for the first two?
Mr. DurititiN. Senator, I am not sure—and there was quite a bit of

controversy at the ballot law commission whether the Wyman forces
had protested, or made a timely protest of the write-in situation in
Exeter.
Senator BYRD. You are referring to write-ins, I am talking about

the machines which you said should have been reexamined because
of malfunctioning.
Mr. DURKIN. Well, I think I can clear it up. You see, the machines

that we are talking about—as far as write-ins on the machines, that
is the first area. There were only write-ins in the town of Exeter and
the city of Nashua.
There was some question whether the Wyman forces had protested

the write-ins on the machines in the city of Exeter. And that was
resolved by the ballot law commission, that they had made a timely
protest.
My recollection of what happened is, we were over in the town hall

in Exeter and someone mentioned there are wrie-ins on the machines
and someone says, well, we don't count them anyway. And neither of
us made a timely protest. But that is immaterial, I think, for this
point, because we are not asking you to throw out those write-ins.
And so I am not sure whether they are in your 50, Senator, or in the

400, because we would stipulate that you could count those 4 votes—
there is a 3-vote differential, that Congressman Wyman picks up 3
votes.
We are willing to stipulate that the ballot law commission was

correct in giving those votes to Wyman, but sloppy in their procOure
in not checking the machine to make sure that you couldn't write in
and flip the lever at the same time, seeing there are only five write-ins
in the whole State on machines.

Senator Bym. You earlier made a statement which precipitated
Senator Griffin's question. You said that the ballot law commission
refused to examine certain machines for possible malfunction—I am
sure I haven't stated it as precisely as you did—but my question is
this.
What was the rationale behind the ballot commission's refusal to

examine those machines for malfunctioning? Was that rationale based
on the possibility that you had not entered a timely protest during the
recount with respect to the malfunctioning of those machines?
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Mr. DURKIN. I do not think so, Senator Byrd, but I think I would
not mislead you.
The ballot commission could answer better their rationale. I think

we made a timely protest, but I would not want to state so with
certainty.

Senator BYRD. Thank you, Mr. Chairman.
Senator PELL. Please proceed.
Mr. DURKIN. Thank you, Mr. Chairman.
I just have a couple of items. I do not know whether you. have

opened up a bag of cats with your questioning. I have two points I
have to make on the checklist issue.
There are approximately 235,000 total 'ballots cast, you know, paper

ballots, and machine, and absentees.
There are approximately 234,000 check marks. In New Hampshire,

they check off.
Senator GRIFFIN. So there is a discrepancy of some 1,100—actually

1,157—where, on the face of it, it appears that there were 1,157 more
ballots than there were people who voted; is that correct?
Mr. DURKIN. 21,000 people cast votes in the U.S. Senate race, so the

possibility of a defect in the checklist I do not think pertains to the
Senate race in that there were more checks than there were votes in the
Senate race by approximately 3,000, so I think it resolves from another
angle any concern that you might have.
Senator GRIFFIN. Did the ballot commission go into this question of

the discrepancies overall, and in particular go to the towns where the
checklist tally did not correspond with the number of ballots that were
there?
Mr. DURKIN. No; well, you see, you have a strange situation.
The attorney general, under the powers of the New Hampshire law

can, on his own motion, look into almost anything you have in an elec-
tion, and as a corollary to the recount, but the secretary of state, the
attorney general's office subpenaed the checklist and tried to count the
checklist during the recount.
Senator GRIFFIN. Is it not a fact that the ballot law commission de-

clared it did not have jurisdiction to go into that since appeals could
be made to courts, or to the Senate?
Mr. DURKIN. I believe they did, but what I am trying to do is set the

stage for you, and have the attorney general, who proceeds under one
section of chapter VII, the powers and duty of the attorney general
generating information.
Then he sits as a member of the ballot law commission. I believe the

ballot law commission refused to pursue the question of the checklist
because it was not within their statutory 'authority which is the rule
upon ballots protested before the secretary of state during the recount.
Senator GRIFFIN. These checklists in New Hampshire I take it are

something similar to what we would call a registration list in Michi-
gan. You would have a list of the people who are listed and eligible to
vote, and as they come in, they are checked off.
If we end up with a situation where there are more ballots than

there were people who presented themselves, or were checked off, of
course, the explanation that you offered is a logical explanation, and
that is maybe people who have had the responsibility to check them
off did not do so.
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Of dourse, there is another explanation, that is in some areas ballot
boxes could have been stuffed so there were more ballots.
Mr. DURKIN. You yourself, pointed out, Senator, in commenting on

the fact there was no fraud in the New Hampshire election, that
would be fraud, and I think we have stipulated that both sides have
stipulated there is absolutely no fraud in New Hampshire, and we are
very, very proud of that fact.

Senator GRIFFIN. The point is that the question could be a substan-
tive question, and was not really decided by the ballot law commis-
sion, as I understand it. They did not regard that they had jurisdic-
tion, is that correct?
Mr. DURKIN. That is my understanding.
Senator GRIFFIN. Thank you. Why not go ahead with your presenta-

tion?
Mr. DURKIN. Maybe in further attempting to narrow the scope and

present a review I would be happy, as I said earlier, to stand aside.
The two certificates you have are based upon a review of the ballots,

and I think you should count those ballots, those 40 ballots, and if as
I said earlier, if it comes only out to one there is no point in going back
to Manchester.

Senator BYRD. Mr. Durkin has made reference to 40 ballots.
Mr. DURKIN. Excuse me, for the record there are approximately

400 ballots, a little less than 400 ballots reviewed by the ballot law
commission.
Of those, there are less than 50 that are in serious dispute, and so if

I may, if I could call those 50,400 in one pot, and 50 on this side.
Senator PELL. The 50 is included in the 400?
Mr. DURKIN. Yes, sir; but the 50 will make or break the case, and I

am willing to rest that if you review those 50 ballots or if you choose
the 400, I want to stipulate those 50, and Louis Wyman comes out one
vote ahead, I will get the next plane back to New Hampshire and prac-
tice law.
Senator PELL. But you would be equally agreeable to stipulating

to the 400?
Mr. DURKIN. If John Durkin comes out 400 ahead, I think he should

be seated without prejudice to the claims of Congressman Wyman,
without looking into the absenteeism voter situation and the machine,
and I think a review of that transcript, I realize it is part of another
proceeding, but I think the transcript pretty well lays to rest those
irregularities, but I would be willing to abide by that process if the
subcommittee and the Senate, in its wisdom, so feels it appropriate.
Looking at the many notes here, one other category that we men-

tioned in the petition are the voids.
I think we lost a net of seven votes on the void ballots.
The testimony came in, and the officials said they had voided the

ballot, and handed a person another ballot.
We are not pursuing that and asking you to overturn that decision.

I think the Ballot Law Commission was mistaken. I think they set a
bad precedent when they allow testimony to come in and be admitted
in an effort to impeach the ballots, because if you reduce that to the
absurd, and we had a person who would come in and state that they
wanted to vote for me but they could not read and they were embar-
rassed to ask the election official, and they voted their ballot, voided
their ballot and put it in blank.
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You open a bag of cats up when you start testimony to impeach the
four corners of the ballot, but I bring this up only because we mention
it in the petition.
We are not pursuing it, but I offer it for the general information of

the subcommittee.
Senator GRIFFIN. Mr. Durkin, that would change the position you

took and presented in your petition filed with the Senate committee,
would it not?
Mr. DuRKIN. That is why I brought it up, to further narrow it,

Senator.
As I say, I think the proper approach is to enfranchise. You should

be liberal in enfranchising people, but strictly not attempt to disen-
franchise, and I do not think any doubt should be thrown out unless
the moderator or the law official strictly follows the law.
You should be very, very strict before you allow a ballot to be

voided.
Senator GRIFFIN. By the same token you do not contend, of course,

that any one voter should have two votes counted?
Mr. DURKIN. Of course not, one man, one vote, sir.
Senator GRIFFIN. And in this particular situation, just so that the

record can be clear, as I understand it, there were 17 ballots in various
areas which had been marked "voided," and the Ballot Law Commis-
sion took testimony from the local election officials, and the evidence
came forward that what happened was that the voter attempted to
vote, and the Ballot Law Commission said that under those circum-
stances obviously you do not count both ballots, because the first ballot
happened to show a vote for Durkin or Wyman. Is that not essentially
what the situation was?
Mr. DURKIN. Somewhat. I think the New Hampshire law says it

shall be marked canceled.
The case law has expanded that a bit, signed by the moderator, and

put with the unused ballots.
Traditionally, if it is with the case ballots it is common, but you

have a situation in Salem, I offer as a contrast to your observation,
Senator.
In Salem, the number of ballots sent to the town of Salem by the

Secretary of State, the number of ballots cast, the number of ballots
returned, and the number of people that checked off came out right on
the button, and yet, four ballots were voided.

Theoretically, if there had been people voting twice, there should
have been a discrepancy of four. There was not.
I only offer that by way of background for the committee. I think

they set a dangerous precedent when they allow testimony to impeach
the use of the ballot.
I think the intent of the voter is encompassed in the four corners

of the ballot that can be reasonably obtained, which is the real question
before you and before the Senate itself.
I think unless there are more questions I pretty well have wrapped

it up in somewhat rambling fashion, but I want to thank the subcom-
mittee for giving me this opportunity.
As I said earlier, this controversy is much more important than

John Durkin or Louie Wyman. This is a constitutional dilemma. We
have seen over the past 2 years that the constitutional legal processes
take time, but they do produce an adequate result, and I think we and
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the people of New Hampshire are looking to you, and I am just a
bearer, and just a bit player on the constitutional stage.
I am the bearer of this petition. They have a problem, and only you

can solve it.
I thank you very much.
Senator PELL. Thank you, Mr. Durkin.
I have a couple of questions. In fact, they can either be answered

yes or no, and I will defer my further questions until you come back
with Mr. Wyman, and we can ask them together.
Am I correct in saying that during the recount all candidates for

election to the Senate were given the full opportunity to examine,
challenge, or make copies of exhibits pertaining to the challenged
ballots?
Mr. DURKIN. Yes, sir.
Senator PELL. At this point, there are many thousands of protested

ballots, is that not correct?
Mr. DURKIN. Excuse me, Senator.
Senator PELL. There are many thousands of ballots protested at this

time.
Mr. DURKIN. There were 32,000, but most of those were, you know,

just for the lawyers who wanted to look like they were doing some-
thing important.

Senator PELL. Thank you.
Following the recount, when the secretary of state declared Mr.

Durkin to be the winner by 10 votes, Mr. Wyman filed an appeal with
the ballot law commission is that correct?
Mr. DURKIN. Yes I believe he filed it on the 27th.
Senator PELL. Is it correct that the parties and their counsel agreed

by preserving their rights not to submit all protested ballots to the
ballot law commission, but just a limited number which were in
dispute?
Mr. DURKIN. Yes, sir.
Senator PELL. And was that number about 414?
Mr. DURKIN. Yes, but let me explain.
I think there are 414 envelopes, that is, in manila envelopes. Inside

the envelopes there might be 3 or 4 ballots, but there is less than 400
paper ballots that we are talking about, even though there might be
414 envelopes.

Senator PF.T.L. Thank you. I would defer my questions until later
on this afternoon when you will be back with Mr. Wyman.

Senator Griffin and Senator Byrd, any questions now, or would you
like to defer?

Senator Griffin?
Senator GRIFFIN. Thank you, Mr. Chairman.
Mr. Chairman, will we be able to go around again? -
Senator PELL. Oh, yes.
Senator GRIFFIN. Thank you.
Senator BYRD. Mr. Chairman, if the Senator will yield at this

point-
Senator GRIFFIN. I yield.
Senator BYIU). It would seem to me, and I do not attempt to impose

my views on the committee, or on the chairman, but I would be per-
fectly willing to have Senator Griffin proceed and not be cut off at
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the end of 10 minutes, until he has developed his full line of question-
ing, because only in that way, it seems to me, can we lay into the record
the facts that ought to be laid in.
If he wants to go 20 minutes, or if he wants to go 25 minutes, that

is fine with me.
Senator PELL. As long as it is agreeable with Senator Byrd, it is fine

with me, too.
Senator GRIFFIN. I do appreciate that. I think it is an appropriate

way to proceed, and if at any point either of my colleagues wants to
interrupt and ask questions, they are welcome to do so.
Mr. Durkin, you indicated that you would be willing to stand aside

and not take the oath.
Do you do that because you recognize that you do not have a valid

certificate of election from the State of New Hampshire?
Mr. DURKIN. No, sir, I think the certificate issued to John Durkin,

on its face, is a valid certificate.
I am just offering to stand aside to facilitate the organizational

work of the Senate on Tuesday, and so this controversy can be resolved
equitably and promptly.

Senator GRIFFIN. You are a lawyer, as I understand it.
Mr. DURKIN. Yes. I challenge—and I do not want to call my oppo-

nent—but I challenge Congressman Wyman to do that. I guess we are
both, Senator, alleged, at this point.
Senator GRIFFIN. In addition to being candidate for the Senate you

are a lawyer, right?
Mr. DURKIN. Yes.
Senator GRIFFIN. Do you dispute the fact that under the law of New

Hampshire, 59 :98, if I am citing it correctly, that a certificate of elec-
tion cannot be valid until an appeal to the ballot law commission has
been decided?
Mr. DURKIN. No, sir.
Senator GRIFFIN. Do you follow that statement?
Mr. DURKIN. No, I think; Senator, you have to realize the New

Hampshire Election Code is like one of the two Elliott poems. There
is something in there for everyone.
The law is in a sorry state of disrepair, and I think the people in New

Hampshire realize, as Michigan has done, not so long ago, after the
Soapy Williams recount, I gather reformed the election code.
Ours will be done, I think, this year, but there are many inconsist-

ent provisions tacked on, like the New England house. There is an-
other rule, or subsection, or chapter added, so there is almost anything
in there that you wish.

Senator GRIFFIN. I would like to read the record, Mr. Chairman, this
particular section of the New Hampshire statute. It reads as follows:

If, in casse of a recount of such votes, it shall appear that a person was elected
other than the person declared elected upon the canvass of returns from the clerks
of the towns and Wards the Secretary of State shall declare the results found by
him and the person so declared by him to have the greatest number of votes, unless
the result is changed upon appeal to the Ballot Law Commission, shall be entitled
to receive a certificate to such declaration.

Mr. Chairman, earlier you put into the record the certificate which
was issued to Mr. Durkin.
I would like to ask whether or not an accompanying resolution

adopted by the Governor and the council was also inserted in the rec-
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ord ? That accompanying resolution, the underlying resolution which
authorized the issuance of that certificate to Mr. Durkin included ref-
erence to that statutory provision as follows:

It is resolved that under the provisions of RSA 63.8 and 63.11, the Governor
and Council certify John A. Durkin of Manchester as the winner of such election
* * *

And further stating that:
The Governor and Council make this certification aware of the rights of appeal

to the State Ballot Law Commission contained in RSA 868.

This is a proper and appropriate recitation of the facts, is it not?
Senator PELL. It was inserted in the record.
Senator GRIFFIN. I appreciate that.
Mr. DURKIN. I am sorry, sir; I was not following your every word.
Senator GRIFFIN. I am only stating and reading from the resolution.
Mr. DURKIN. That is the record of the secretary of state.
Senator GRIFFIN. No; this was the resolution adopted by the Gov-

ernor and council. This was on November 27, 1974, authorizing the
issuance of your certificate.
Mr. DURKIN. I have no objection to admitting that.
Senator PELL. It has already been inserted in the record.
Mr. DURKIN. No objection, whatsoever.
Senator GRIFFIN. Is it true that on December 5 the same Governor

and the council issued your certificate subject to the ballot commission
appeal, then rescinded your certificate, and so notified the secretary of
state and the secretary of the senate?
Mr. DURKIN. I think the record shows in the various court proceed-

ings that Congressman Wyman called Governor Thompson in St.
Louis at the Republican Governors' Conference while we were in Fed-
eral court, and asked Governor Thompson for his intervention.
At 7:30 the next morning Congressman Wyman's son presented

three affidavits regarding write-ins to Governor Thompson, and hastily
called the Governor's council meeting in the early morning on Decem-
ber 5.
The obvious intent was to beat the Federal court which was in the

process of issuing an injunction to the Governor's council.
The press stated on the record under oath, a member of the press

at the Federal court hearing, that the Governor and the council, and
one of the councilmen was aware that the Federal court had acted,
had not been served with the decision.
Senator GRIFFIN. Mr. Durkin, I do not quarrel with your explana-

tion. It is perfectly proper to have it in the record.
You did not answer my question. Is it not a fact that on December 5,

1974, that the same Governor and council issued your certificate
subject to the appeal by the Ballot Law Commission, then rescinded
your certificate and so notified the secretary of the senate?
Mr. DURKIN. Well, they purportedly rescinded.
Senator GRIFFIN. You do not recognize they did, is that the pointy
Mr. DURKIN. Yes, sir.
Senator GRIFFIN. Mr. Chairman, is that resolution of rescission dated

December 5 in the record?
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Senator PELL. It is in the record.
Senator GRIFFIN. I thank the Chairman.
Mr. DURKIN. Could I just, by way of explanation, Senator, offer one

comment?
Your citation of 59:98 I think I think has to be read in connection

with chapter 63, which deals more particularly with elections to the
U.S. Congress, and there is some question whether the council had any
authority to change a certificate until the ballot law commission had
issued its certificate of changed declaration.
The law is less than clear on that score.
Senator GRIFFIN. Mr. Durkin, if you did not recognize the decision

by the Governor and the council, why did you call upon the Federal
court to have that decision canceled, and request a new certificate
issued?
Did you not institute a case in the Federal court, and that was one

of the reasons?
Mr. DURKIN. Under the rationale of the act, that is the Roudebush

controversy, we felt there was room between the Senator Cannon and
Senator Hartke Supreme Court case, and proceeded to challenge the
authority of the ballot commission to engage in election contests con-
trary to our interpretation of article 1, section V.
We asked for a temporary restraining order, and that is based on a

serious Constitution question.
The district judge in New Hampshire did not see that it would cause

any irreparable harm but he attempted to enjoin the Governor and
the council any way. He felt there was a substantial Federal question,
and convened a three judge panel.
I am sorry to report, while it was a distinguished three-judge panel,

they did not have our same clear vision of the law, and they ruled
against us quite conclusively.

Senator GRIFFIN. I was going to bring that out, Mr. Durkin.
If I may, I would like to refer to the decision of that three-judge

Federal court which decided this case brought by Mr. Durkin, and
referring in particular to that part of its opinion where the court says
this:
On his original pleadings Durkin seeks essentially three forms of relief; to

enjoin the Commission proceedings, that is the Ballot Law Commission, and
declare them void, to order the Governor and the Council to issue a new certifi-
cate of election to Durkin to replace the rescinded one, and to enjoin the prose-
cution of proceedings recently commenced by Wyman in the New Hampshire
Superior Court and Supreme Court raises various aspects of the proceeding.

On another point, the three-judge Federal court said in this opinion
a part that is particularly pertinent:
"We are satisfied that the statutory proceedings in progress before

the Commission * * *" that is the Ballot Law Commission, "* * * are an
integral part of the New Hampshire electoral process."
At another point they say:
We turn next to plaintiff's request that we order the Governor and the Council

to reissue to him a certificate that they later revoked. The certificate may have
been prematurely issued, since under the governing New Hampshire statute, RSA
59:98 * * *
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Which parenthetically, I might say, is the section I read to you
earlier:
* * * a certificate is to be issued upon the Secretary of State's declaration

following a recount, unless the result is changed upon appeal to the Ballot Law
Commission.

At another point the court says:
It would make little sense to order issuance of a certificate which can at most

have meaning only after the Commission gets its work * * *

The Commission here being the Ballot Law Commission.
Mr. Chairman, this is a rather brief opinion, an opinion written by

the New Hampshire Supreme Court, I think which was earlier inserted
in the record.
I suggest this opinion should be made a part of this record also.

• Senator PELL. Wtihout objection it will be inserted at this point.
[The opinion referred to follows:]
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

)
John A. Durkin, )
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GIGNOUX and DOWNES, District Judges.

OPINION
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This three-judge district court was convened upon the petition

of one of the candidates, John A. Durkin, following an exceedingly

close and currently disputed election held November 5, 1974, for the

office of United States Senator from the State of Mw Hampshire.

Louis C. Wyman, an opponent of Mr. Durkin, has been permitted to

intervene here. Initially, Mr. Wyman was officially declared the winner

by a plurality of 355 votes. Mr. Dukin applied for a recount pursuant to

N.H. R. S.A. 59:94. After the recount, the New Hampshire Secretary

of State declared Durkin the winner by 10 votes, and on the same day

the Governor and Secretary of State signed a certificate of election

which was issued to Durkin with the approval of the Executive Council.

R. S. A. 59:98. In accordance with R. S.A. 68:4(11), Wyman appealed

to the State Ballot Law Commission (the "Comission") on

November 29, 1974. On December 4, 1974, Durkin applied to the

federal district court for a temporary restraining order against the

Commission on the ground that its proceedings and statutory authoriza-

tion unconstitutionally usurp the exclusive jurisdiction of the United

States Senate over contested Senate elections under Article 1, Section 5

1
of the United States Constitution. The district court refused to grant

this relief but did grant the request that steps be undertaken to convene

1.
Article I, § 5 provides: "Each House shall be the judge

of the Elections, Returns and Qualifications of its own members
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a three-judge court, and ordered no change in Durkin's certification

until the constitutionality of the Commission's power was determined

and the Commission's proceedings completed. Almost simultaneously

with the issuance of this order, however, the Governor and Executive

Council purported to rescind the certificate issued to Durkin.

Proceedings by the Commission have since been in progress. Under

R. S. A. 68:4(11), the Commission is to "consider and review all the

rulings of the secretary of state on ballots protested during the

recount."

After this court was convened, briefs were submitted on

behalf of the two candidates as well as the Commission and the Governor

and Council, and several hearings held, one before the single district

judge for the purpose of establishing a factual record, and most

recently before the full court for the purpose of receiving oral argument

on the legal issues. This court is in agreement with and affirms and

adopts all actions heretofore taken by the single judge.

On his original and amended pleadings, Durkin seeks essentially

three forms of relief: to enjoin Commission proceedings and declare

them void; to order the Governor and Council to issue a new certificate

of election to Durkin to replace the rescinded one; and to enjoin the

prosecution of proceedings recently commenced by Wyman in the New

Hampshire Superior and Supreme Courts raising va-ious aspects of the

election and recount proceedings.

We are unable to agree with Durkin that the proceedings before

the Commission are unconstitutional. In Roudebush v. Hartke, 405

44-632 0 - 75 - 13
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U.S. 15, 23 (1972), the Supreme Court held that Indiana's recount

procedures did not interfere with the Senate's ultimate authority.

The Court said:

"It is true that a State's verification of the accuracy
of election results pursuant to its Art. I, § 4, pOwers is
not totally separable from the Senate's power to judge
elections and returns. But a recount can be said to
'usurp' the Senate's function only if it frustrates the
Senate's ability to make an independent final judgment."

We are satisfied that the statutory proceedings in progress before

the Commission, like the Indiana recount in Roudebush, are an integral

part of the New Hampshire electoral process and are "within the ambit
2

of the broad powers delegated to the States by Art. I, 5 4." Id. at 23.

The fact that the Indiana recount procedure approved in that case was

a one-tier administrative operation, and the New Hampshire procedure

involves a recount followed, if a candidate desires, by a Commission

review of the rulings of the Secretary of State on ballots disputed during

the recount is a distinction without a difference. We are assured by

responsible state officials that the New Hampshire proceedings have

been and will be accompanied by careful action to preserve all disputed

ballots and related evidence so that the Senate, in exercising its final

authority over whom to seat, can make "an independent final judgrrent."

Id. at 25. We thus find no encroachment upon the Senate's powers and

no occasion to enjoin or otherwise interfere with the proceedings before

the Commission.

2.
Article 1, § 4 provides in part:

"The Times, Places and Manner of holding Elections

for Senators and Representatives, shall be prescribed in

each State by the Legislature thereof; but the Congress

may at any time by Law make or alter such Regulations,

except as to the Places of chusing Senators."
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We turn next to plaintiff's request that we order, the Governor

and Council to reissue to him the certificate that they later revoked.

The certificate may have been prematurely issued since under the

governing New Hampshire statute, R. S. A. 59:98, a certificate is to

be issued upon the Secretary of State's declaration following a recount

"unless the result is changed upon appeal to the ballot-law commision."

In any event, given our ruling that the proceedings of the Ballot Law

Commission may continue, it would make little sense to order issuance

of a certificate which can at most have meaning only after the Commis-

sion completes it work. The most compelling reason to order reissuance

would have been a finding of deliberate disobedience to the order of the

single district judge. However, without altogether discounting the

possibility, we cannot say that the Governor and Council acted in

awareness and defiance of such order. We decline therefore to order

issuance of the certificate.

Finally, we turn to plaintiff's request that we enjoin litigation

in the New Hampshire courts commenced by Wyman. We decline to do
3

so. We find nothing in the maintenance of state court proceedings

which would subvert the clear and acknowledged function of the United

3.
Because, for reasons stated in text, an injunction against

state court proceedings would be an unwarranted exercise of our
discretion, we need not decide whether the anti-injunction statute
28 U. S. C. § 2283, separately prohibits such relief. See Mitchum v.
Foster, 407 U.S. 225 (1972). While jurisdiction is asserted here as in
Roudebush, under 28 U. S. C. § 1343(3) and pursuant to a claim under
42 U.S. C. § 1983, the Supreme Court has not expressly discussed, and
it is not altogether clear, to what extent a candidate may assert the
protection of the civil rights statute in these circumstances.
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States Senate to determine whom to seat. No impending state court

action or practice has been called to our attention which would impede

the independent determination of the outcome by the United States

Senate. Whether the New Hampshire courts would exceed their

constitutional authority were they to order a new election or to order

other types of action are, at this time, purely hypothetical questionswhich

cannot be decided apart from consideraticn of specific orders. Even

if state courts were to intervene in the election process, the Senate

would retain the power to ignore the results of a second election or of

other action. Indeed, we are not prepared to rule that every conceivable

state court action would necessarily be an unwanted intrusion upon the

Senate's authority. The New Hampshire state courts have a first

hand familiarity with New Hampshire election law. Moreover, the

state coucts are capable of interpreting the federal Constitution, and

of observing its limitations upon state judicial authority.

The door of the federal court remains open should it be

demonstrated that state actions or practices are being pursued which

deprive the Senate or any candidate of rights conferred by the federal

Constitution.

The complaint is dismissed without prejudice.

By the Court:

• &./(7( —

Clerk.

Dated: December 18, 197)1
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Mr. DURKIN. Senator, may I make one comment?
Senator PELL. Yes.
Mr. DURKIN. I think after the Federal court found the ballot com-

mission constitutional, the rest of the decision naturally followed.
The question of whether the certificate was premature or not was not

really before the court, and at best, I say again here, at best it is dicta,
and that issue was really never argued, never briefed, and never argued
in the Federal court, so I do not think that can in any way be con-
strued for the position that the certificate was premature.

Senator GRIFFIN. Even though I did not really expect a different
response from you, I would think that the record that has been made
here of a certificate conditioned upon the appeal to the ballot law
commission, the proceedings having been taken to the ballot law
commission, a different result arrived at, and the original certificate
having been expressly rescinded by the Governor and the council
which issued the original certificate. And you, Mr. Durkin, having
gone into Federal court and raising this question, and the court hav-
ing decided that the proceedings were proper, and that the rescinded
certificate should not be reissued. Certainly, it seems to me to be in
order to have asked you whether or not you offered to stand aside be-
cause you, yourself, recognize that you do not have a valid certificate
from the State of New Hampshire.
Mr. DURKIN. No, sir, I think I have a valid certificate.
I think that that decision, it says the ballot law commission was

constitutional. It did not say they were infallible. That is the problem
we have, and that is the ease presented here today.
I think that is your decision that I cannot make. It is the Senate's

decision which one of those certificates is the valid one.
Senator GRIFIIN. I have only one or two more questions at this stage,

at least.
I understand, putting legalism aside, we will be arguing about those,

I am sure, as to whether or not a new election can be held, I understand
that some kind of a statewide poll has recently been taken in New
Hampshire testing the views of the voters as to whether or not they
think a new election should be held, is that correct?
Are you familiar with the results of that poll?
Mr. DURKIN. Yes; it is a loose term calling it a poll though, Senator.
Senator GRIFFIN. I see.
Mr. DURKIN. It was conducted by one of our local newspapers, and

I think in that we should not give it any significant consideration.
Senator PELL. Which newspaper?
Mr. DURKIN. The Manchester Daily Reader and the Sunday News.
I think there are 1,800 people in favor of a new election, and 200

against it, and we inquired to see how many of the people who are
in favor of a new election that used franked envelopes, and we could
not find out.

Senator PELL. Senator Griffin?
Senator GRIFFIN. Aside from what the opinion of the voters of

New Hampshire may be at the moment, were you correctly quoted
in the Washington Star on December 31, when you filed a petition
of complaint when it was reported that you said you, "would be happy
with the new election if the Senate ruled that a tie exists."
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I am just asking a question yes or no. You were correctly quoted
there were you not?
Mr. DURKIN. I assume so. I do not know what article you are refer-

ring to, but let me state for the record that all along I have been in
favor of a special runoff election. The trouble is it cannot be nego-
tiated. There is only one, and it has to be a natural tie.
Senator GRIFFIN. I understand. There is a question of whether it

can be held. I recognize that.
I was just trying to establish what your views and public statements

had been.
Mr. DURKIN. I think, Senator, I have to give more than a yes or

no, as that would be an incomplete answer.
I have been in favor, all along, of a runoff. I think I would win a

runoff election easily.
My opponent made some rather intemperate remarks, insulting the

people of New Hampshire, particularly on the seacoast, since he has
referred to those who had lived in the State less than 10 years as
second-class citizens.
I can win a runoff easily and cheaper. We have spent more in this

proceeding than I spent in the contested primary, and it is approach-
ing more than we spent in the general election.

It will be easier on my stomach, but what is convenient for the
parties I think we have seen over the last 2 years, that we have to let
the constitutional legal processes take their normal course, no matter
how hard it is on the participants.
My personal preferences are irrelevant to the predicament. I think

we are on a constitutional trolley car. We cannot get off until the
Senate gives us an answer, and if there is a tie, New Hampshire has
had a law on the books since 1840 saying that there will be a runoff
between the two.
In the event there is a tie, the Senate decides there is a tie. I think

only the Senate could decide that, because under the ballot law
commission statute it contemplates an appeal to this body.

Senator GRIFFIN. But if it were legally possible you would not
have any objection?
Mr. DURKIN. No, but I think first the people of New Hampshire

have a right to have the November 5 election decided once and for
all.
Once that has been done, we can proceed.
Senator GRIFFIN. You see, it is possible that the Senate, in review-

ing this election, could conceivably determine that it was a tie, a most
unlikely finding, I admit, or it might conceivably determine there are
a number of ballots and questions as to which reasonable people can-
not really make a definitive judgment as to whether voters indicated
an intention, or what that intention was. The Senate could conceivably
declare the seat vacant to which you aspire. In such event, if it wete
legal, and a procedure were available in the State of New Hampshire
to have a new election I assume all we are trying to establish in accord-
ance with your public statements, you would have no objection to that?
And even though the paper that took the poll does not seem to be in
high repute here in the hearing room

' 
I do not think you would quar-

rel that a large majority of people in. New Hampshire would feel that
would be an appropriate way to decide this very "difficult" question.
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Mr. DURKIN. I think it is somewhat analogous to an impeachment.
When it was first discussed in the polls most people were opposed

to impeachment, but there is an analogy.
We have the long constitutional legal process, and I think as time

goes on more people realize that the election cannot be, and they would
like the final results of the November 5 election before they start deal-
ing with hypotheticals.

Senator GRIFFIN. I can understand that.
Mr. DURKIN. Can I add one more thing here?
With all due deference to this subcommittee and the U.S.

Senate, I think I want to be as humble as possible, but I think if the
Senate would get off its hands and say we cannot decide, we would be
approaching a copout, and I think the whole country would be upset
with that.
You are stuck. I am stuck. Louie is stuck in many respects with a

constitutional dilemma.
I think you first have to reaffirm the one man, one vote in the long-

standing American principle.
I think we have to decide the November 5 election. After all, as I

say, some other reporters asked me yesterday if I had a crystal ball on
February 11 when I announced, what would I change?
My answer to them was, in effect, that I would have proposed that

if election was closer to one-quarter of 1 percent, there could be no
recount, all deference to Tom Downs, but no recount. There would be
an automatic runoff. It would be easier on everyone, but that is not the
situation we have.
We have to operate under the law as of November 5, 1974.
Senator GRIFFIN. You challenged Mr. Wyman to stand aside, and I

do not know what he is going to respond to when he gets before the
committee.
I am going to put him on the spot. What if he responds that he

will stand aside and not take the oath, if you will agree to a new
election?
Mr. DURKIN. Senator, I do not know how to make it more clear.
Senator GRIFFIN. It would be fine with you if it is legally possible?
Mr. DURKIN. John Durkin cannot agree. I think we disenfranchise

every citizen in the State of New Hampshire if we have a brokered
decision for November 5. We disenfranchise everybody. Louie and I
can sit down and negotiate.

Senator GRIFFIN. Are we going to enfranchise him and let the voters
of New Hampshire decide the question?
Mr. DURKIN. The voters of New Hampshire follow the Constitution

and New Hampshire law. That provides that this body make the
decision.
If Louie and I can negotiate a tie, then we could negotiate the thing

further. I think the long-term negotiated elections are something that
you and I and the entire Senate do not want to get into.
Senator GRIFFIN. I do not want to press you further, but I wish you

would think about that more.
Mr. Chairman, I will reserve any additional questions, realizing I

have taken too much time.
Senator PELL. Senator Byrd?
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Senator BYRD. Mr. Durkin, boiled down to its bare essentials, what
is the basis on which you present your petition of contest?

Is it based solely on the fact that you now hold a certificate of elec-
tion, or is it based on the fact that in your judgment the ballot
commission erred in its review of the protested ballots which were
recounted by the secretary prior thereto?
Mr. DURKIN. Well, both, Senator, in that our certificate is valid,

and that there would be no second certificate had the ballot commis-
sion not ruled erroneously, and inconsistently.
I do not know how to separate them in my own mind. They are

almost inextricably entwined.
Maybe we have been with this thing for so long we are all getting

punchy. I think it is on both grounds, really, or they cannot be
segregated.

Senator BYRD. Do you think that you are really basing your petition
on the fact that you hold what you consider to be a valid certificate of
election?
You could present a petition of contest without any certificate

whatsoever.
Mr. DURKIN. Oh, yes, sir, but I think we have a much stronger case

based on the fact that there was a valid certificate of election issued.
Senator BYRD. That is debatable.
Mr. DURKIN. Right.
Senator BYRD. It seems to me, and I wonder if you agree with" me,

that the true basis of your petition to this body is really not the fact
that you hold in your hand a certificate of election—which you con-
sider the valid certificate—but instead the true basis is the action of
the ballot commission which, in your iudgment, erred in changing the
vote which was established by the recount.
Mr. DURKIN. Well, sir, again I suppc,z a question whether

there is a valid certificate, but I think there is no question that the
certificate was issued.
The first certificate to me was issued, and I remember Governor

Thompson's words as he read the statute imposed a positive duty,
chapter 63, imposed a positive duty. It was a nondiscretionary act on
the behalf of the Governor and the council once the results were
presented by the secretary of state.
They are inextricably entwined in my mind, inasmuch as I do not

see how there could be a second certificate.
I think the action of the Governor and the council is invalid, the

purported decision is invalid under any set of circumstances.
There would not have been a second certificate, and there would

not be the two-certificate problem that is so graphically demonstfated
by the chairman at the opening if the ballot law commission had not
made serious errors of fact.
Senator BYRD. That is what I say. You are really challenging the-

validity of Mr. Wyman's certificate. You are not basing your petition
of contest on what you consider to be a valid certificate of election
held by you.
I must confess that the argument does not persuade me very much—

the argument that you hold in your hand—a certificate of election,
which in your judgment is valid. That is debatable, and it does not
influence my thinking very strongly in this case.
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I am very willing to concede that, if you feel as you have stated,
that the ballot commission erred in its judgment with respect to the.
400 ballots that were reviewed by the commission, you have a legiti-
mate basis on which to petition this body for a rendering of its
judgment.
I think I should state that for the record at this point, and I have

so stated.
Now, I am referring to your petition, and I shall ask some questions

based on my review of your petition.
The pages here are not numbered. On the fourth page of that peti-

tion you state as follows:
Your petitioner hereby requests that the United States Senate conduct such

hearings, and receive such evidence as will establish the following:

Then I go to paragraph B, which says:
The Ballot Law Commission erred in failing to count at least 20 votes for

Durkin when he was entitled to, and erred in counting at least 20 votes for
Wyman which he was not entitled to.

Are those ballots included in the 50 to which you have entered a stip-
ulation?
Mr. DURKIN. Yes, sir, that 40 is sort of expanded to 50, but it is the

same group of ballots, sir.
Senator BYRD. Do you have your petition in front of you, and are

you following me when I am reading B?
Mr. DURKIN. Yes, sir.
Senator BYRD. Now in C you state as follows:
In making the errors described in Paragraphs A and B, the Ballot Commis-

sion ignored or failed properly to follow the established principle wherever
possible the intent of the voters should be determined from the ballot and sur-
rounding circumstances.

Going over to subparagraph (5) on the next page, you make this
statement:

Ignored a long standing published and statutorily authorized rule which de-
creed where a candidate's name was written on a voting machine write-in votes
for such candidates should not be counted.

Are you being consistent? On the one hand you say the commission
should have abided by the longstanding and published statutory rule
that where there is a voting machine then if there is a write-in vote
that should not be counted, whereas on the preceding page you are
saying that the ballot commission ignored the established principle
that the intent of the voter is what really should count.
Mr. DURKIN. Yes, sir. And what I think I tried to do here was 
Senator BYRD. Pardon me, but what I am interested in, is, to which

of those paragraphs do you now subscribe?
Mr. DtTRKIN. As I said in my opening statement, we waive that

position on V. We waive that I just offered it.
Senator Byrd. Why did you not waive it in your petition? Why did

you raise it in your petition?
Mr. Durkin. I suppose if we did not put it in we could not have

raised it here.
I suppose we put it in as a defense mechanism.
Senator BYRD. May I, with all respect to the witness, say that I am

interested in your reaction to my question.
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On the next page you say:
The ballot commission applied mechanistic and unlawful tests in counting

certain ballots.

What do you mean by that phraseology, "mechanistic and unlawful
tests"?
Mr. DURKIN. Senator, they had before them at various times, two

flashlighg-ts, a magnifying glass, and even came up with a textile cut-
ter magnifying glass, and they would concentrate on the square and
ignore the rest of the ballot.
I think what we are saying is they got lost in their flashlights and

magnifying glasses, and missed the real intent of the voter.
We think that is an improper test, and the ballot should be looked

at in its four corners without magnifying glasses and flashlights.
Senator Brim. You are not saying the use of a magnifying glass—

which this subcommittee may also have to resort to—would be unlaw-
ful, are you?
Mr. DURKIN. Well, to the extent that it distorts the ability to dis-

cern the intent of the voter it is unlawful to the extent it does not follow
the precept that the intent of the voter is going to be reasonably as-
certained, which is primary.

Senator Brim. I will not argue with you on this point, but it seems
to me that it might not necessarily distort the ability to discern the
intent of the voter. It may aid the ballot commission in determining
what the true intent of the voter was.
Unless you have better evidence than you have presented, I cannot

find fault with the ballot commission for having used a magnifying
glass to determine what, in its judgment, was the intent of the voter,
but I understand that that is what you are referring to in that
statement?
Mr. DURKIN. Yes, sir.
Senator Brim. Now, in the next paragraph you use this phraseology:

"Allowed oral testimony to contradict the written record."
You referred earlier in your statement to that, and you explained

why you would question that.
Why do you use the word "constitutional," and also the words

"statutory standard" in that statement? You say allowed "oral testi-
mony to contradict the written record in violation of constitutional
and statutory standards."
What constitutional standards do you have in mind?
Mr. DURKIN. To be honest with you, it seemed to make sense when

it was composed.
I think we are referring there, Senator, in a very general broad way

as indicated at the opening that it was creating problems to allow
oral testimony to impeach the written documents and the ballot itself,
and we just phrased that as widely and as loosely as possible.
Senator Brim. But you cannot support your contention that con-

stitutional standards were violated therein and thereby?
Mr. DURKIN. Well, there are a lot of cases in some jurisdictions that

the statute is very, very precise as to what is counted, and it is printed
on the ballot, you know, put an "X" in the square of the circle and this
vote will not be counted, and as stated earlier, the New Hampshire
law, although the statutory law says the "X" shall be in the box or in
the circle, the long line of cases has ignored that for all intents and
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purposes so there are a line of cases in some jurisdictions, or practice,
that they do not allow oral testimony to impeach the ballot.
Senator BYRD. What "statutory' standards specifically were vio-

lated in the allowing of oral testimony?
Mr. DURKIN. None in the State of New Hampshire, but again in

drafting the petition as broadly as we could, in some ways it is like
the blind man feeling the elephant.. We do not know what we are up
against, and we do not know whether this party, this body would
follow New Hampshire law or the majority rule, the minority rule,
or what have you,and we tried to phrase it as broadly as possible.
Senator BYRD. At the bottom of the page you say, 'failed to follow

its own published rules of procedure."
What published rules of procedure did the ballot commission fail

to follow?
Mr. DURKIN. One was the longstanding rule regarding counting of

write-in votes on machines in general elections when the name of the
candidate was also on the machine.

Senator BYRD. You are not complaining about that here, though?
Mr. DURKIN. No.
Senator BYRD. All right, did it fail to follow any other published

rules of procedure?
Mr. DURKIN. Well, there was a problem in the initial meeting. There

was a question whether the memorandum which grew out of the
unpublicized meeting of December 27 had violated the right-to-know
law of the State of New Hampshire, and the Administrative Proce-
dures Act, inasmuch as they had set down in that memorandum on
rules for the conduct of particular hearings, and that is one of the
reasons that we resorted to Federal court, because it appeared from
that memorandum, which were rules in a different format really that
they were going to go far afield and beyond the statutory authority as
set forth in chapter 68.

Senator BYRD. What did the Federal court reason on this point?
Mr. DURKIN. Well, two things. The Federal court ruled they were

constitutional, but I think after that, after the ruling, or after going
to the Federal court, the ballot commission, with the exception of
looking at the constitutional question, stayed within the confines of
chapter 68.

Senator BYRD. Are you saying here, then, that indeed, the ballot law
commission did not fail to follow its own published rules of procedure
setting aside the one published rule which you now do not complain
of?
Mr. DURKIN. I think that is a fair statement.
I do not think we suffered from any lack of procedural due process

after that—well, we never received formal notice as required by the
statute, but I do not think after we went to Federal court and sort
of got their attention, I do not think we suffered procedurally in the
hands of the ballot commission.
Sentaor BYRD. Very well. I am simply trying to narrow as much as

I can the area to which this subcommittee should give attention.
What about the third party in this contest? If there were a new

election in New Hampshire, I take it that the runoff would be only
between the two major candidates, or would it be among the three of
you?
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Mr. DURKIN. Well, if the existing law, chapter 63 of the runoff for
congressional seat were followed it would be between the top two.
Now, there is talk of legislation back home. I have not seen it, but

it is my understanding that that legislation would provide for all three
candidates, and then I heard that former Governor Powell said there
should be a new primary, and he is suggesting there be a new primary.
Under existing law it would be just the two, Louie and me, and Lord

'mows what will come out of that.
Senator BYRD. Well, was the third party present at the review by

the ballot commission of the 400 ballots?
Mr. DURKIN. Yes, he participated, his representatives participated

during the recount for a while, an,d had checkers, and his rights were
preserved there.
He also had the opportunity to appear before the ballot law commis-

sion. His representative was in the superior court proceeding that
transferred the case. He was given the opportunity to be there if he so
desired.
Senator BYRD. I take it that none of the 400 ballots which were re-

counted, and which this subcommittee may, in its judgment, and in the
judgment of the Senate, ultimately recount would be expected to count
one way or the other for the third candidate.
In other words, all of the 400 ballots are strictly protested ballots,

and whatever decision is rendered, if rendered in connection with each
ballot, would count for either you or Mr. Wyman.
Mr. DURKIN. Well, there could be a situation, Senator, where the

vote for the third party candidate, Mr. Chimento, to nullify a vote
for either Wyman or Durkin in that it could be ruled as a dual vote.
That is the only area that I think the third party candidate would

add. I do not really think it would affect his vote total, but it might
affect the vote total depending on our interpretation.

Senator BYRD. Mr. Wyman, in his response, stated with reference to
three ballots, that they were cast for you by clear error, and that these
miscalls were admitted to be such by Durkin's counsel.
Do you agree with that statement?
Mr. DURKIN. Essentially so. I am not sure of the number, but there

were some that God knows how they ended up in the envelope.
Senator BYRD. I am talking about the three ballots that were counted

for you by miscall.
Mr. Wyman's statement says your counsel admitted that this was a

clear error.
Do you agree? Does your counsel agree?
Mr. DURKIN. Senator, I cannot state with any certainty, but I can

state that there were some when they came out of the envelopes during
the proceeding before the ballot law commission they were stamped,
you know, there was absolutely no question. I know that there were
several that were clear Wyman votes, and I think there might have
been one that was mine.
Senator BYRD. I am looking at page 3 of Mr. Wyman's response,

paragraph 5, if you have it there.
I am trying to determine whether this subcommittee should concern

itself with those 3 ballots, and 17 counted ballots that were excluded
from the count.
The five machine write-in votes were included in the count. The Secretary

of State counted three ballots for Durkin by error. Miscalls were conceded as
such by Durkin's counsel.
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Do yo agree with that statement?
Mr. DURKIN. No, sir, except I question the context—excuse me,

item 4, I do not know if the implication there was a continuous pro-
cedure, but in actuality there was a tie, and that the secretary of
state somehow made an error.
There is a distinct break in the secretary of state's recount announce-

ment of the vote, went to the council, and then Congressman Wyman
appealed to the ballot law commission.
I only recall paragraph 4. I agreed there was three. I have no

knowledge that there was not, but I question the flow of paragraph 4.
Senator BYRD. Well, does your counsel agree that the three ballots

for Durkin by clear errors were miscalls?
Mr. DURKIN. Miscalls? He is not here. The ballot law commission

is now suing IBM on an antitrust action, but I will stipulate that
is the case.

Senator BYRD. Mr. Chairman, I have no further questions at this
time.

Senator PELL. Thank you, Mr. Durkin.
I think we should recess now for luncheon, and reconvene at 2

o'clock, and meet here when Mr. Wyman will be present.
[Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene

at 2 p.m., the same day.]
[The subcommittee reconvened at 2:03 p.m., Senator Pell, chairman,

presiding.]
Senator PELL. The subcommittee will come to order. We now wel-

come here Representative Wyman, you were a duly appointed Senator
for several clays, and your colleagues. If you would rise and take the
oath—and anybody who would testify with you would do so also.
Do yo solemnly swear that the testimony that you are about to give

to this subcommittee will be the truth, the whole truth and nothing
but the truth, so help you God?
[Response "I do."]
Senator PELL. Would you identify the other gentlemen who stood

up, please?
Mr. BROWN. Attorney Stanley M. Brown of Manchester, N.H.,

Mr. Chairman.
Senator PELL. Thank you. It is my understanding that you have

been courteous enough in connection with the ballot law commission's
wish to return to New Hampshire, to give your opening statement
and then to step to one side so they can make their presentation and
then come back; is that correct?
Mr. WYMAN. If that is satisfying to you, sir.
Senator PELL. It is and it is very courteous of you to the ballot

law commission, and I thank you very much.

STATEMENT OF LOUIS C. WYMAN, CONTESTANT FOR A NEW
HAMPSHIRE U.S. SENATE SEAT

Mr. WYMAN. Mr. Chairman and members of the committee, I ap-
preciate this opportunity to say a word in my own behalf and in behalf
of due process and the sovereign rights of all 50 States, from Alaska
and Hawaii to Rhode Island. I will be very brief and I will ask my
New Hampshire counsel, Attorney Stanley M. Brown of Manchester,
N.H., a former member of the board of governors of the American Bar
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Association, to present to you the more formal aspects of the answer
to the Durkin petition which has been filed with the committee.

All I seek is fairness and justice in this proceeding—a continuation
of the due process which has begun in the State of New Hampshire and
has now reached this Senate in which every State has two votes I have
•the utmost confidence in the integrity and honor of the U.S. Senate
and of each Member thereof. I believe that when the facts of the present
situation are fully understood that your decision should and will be to
honor the certificate of my election, even though the majority of my
victory was only two votes, a certificate as U.S. Senator, presented to
and on file with the Senate.
I believe it is important to stress the fact that this certificate results

from a record of due process of law that would be virtually impossible
to improve upon. The New Hampshire recount was tested throughout
by repeated court proceedings and judicial decisions at both State and
Federal levels. This has even extended to the convening of a special
three-judge Federal court to rule upon Mr. Durkin's request to rein-
state a certificate of election erroneously issued to him, which the court,
consisting, I believe, of two members of the Democratic Party and
one Republican, unanimously denied, indicating in its decision that it
could not say that the certificate was not prematurely issued since the
recount was not then completed.
In addition to the various court decisions, including the New Hamp-

shire supreme court, all of which are more fully documented in my
formal answer, United States Senate observers, and always the media,
were present in New Hampshire throughout the recount and I am con-
fident will also attest to you its complete fairness and due process of
law.
New Hampshire has a two-stage recount procedure—stage one by

the secretary of state, and stage two by the State ballot law commis-
sion, charged by State law with reviewing protested rulings of the
secretary of state upon individual ballots. The commission is com-
prised of outstanding New Hampshire citizens, presently two Repub-
licans and one Democrat. Its chairman is a prominent attorney in Con-
cord, N.H., whom, incidentally, I had never personally met before the
current case. The second member, Mr. Rudman, is the State attorney
general and currently president of the National Association of Attor-
neys General of the United States. The third member is a retired Navy
captain who was the Democratic nominee for Governor of New Hamp-
shire in two preceding elections and titular head of the Democratic
Party in the State of New Hampshire. The final decision of the New
Hampsire Ballot Law Commission that Wyman had received .a major-
ity of the votes cast for U.S. Senator in New Hampshire at the Novem-
ber 5 election was unanimous, as were all court decisions handed down
during the process of the New Hampshire recount.

Originally, I was certified as the winner of the election by some-355
votes. Mr. Durkin requested a recount. When stage one of the recount
by the secretary of state appeared to have been completed, the Gover-
nor and council of New Hampshire were told by the secretary of state
that the recount indicated Mr. Durkin had received a majority of 10
votes. Whereupon, the Governor and council passed a resolution au-
thorizing the issuance of a certificate of election to Mr. Durkin, sub-
ject to Wyman's right of appeal to the State ballot law commission
for stage two of the recount, as provided by law. This certificate was
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forwarded to the Secretary of the Senate the same day that my appeal
was filed with the State ballot law commission. The ballot law com-
mission proceedings were scheduled to begin on December 5, 1974, the
day Durkin filed suit in the Federal district court to prevent them.
Approximately a week later, it was learned that the secretary of

state had failed to count write-in votes on the machines used in four
communities in the State of New Hampshire. That was potentially in
excess of some 30,000 votes. When the Governor and council were in-
formed of this by the secretary of state they revoked the earlier certifi-
cate of election, out of no animus toward Mr. Durkin, but for the
simple reason that the secretary hadn't counted all the ballots and the
recount was then incomplete. A copy of the formal resolution of revo-
cation was filed with the Secretary of the Senate on December 5.
Mr. Durkin had appealed to the Federal court, requesting that it

order this revoked certificate reinstated. Extensive argument was held
on this request in the Federal court in the presence of the U.S. Senate
observers. And as I have previously indicated, the request was unani-
mously denied by three Federal judges.

Subsequently, the New Hampshire Ballot Law Commission, after
at least 2 weeks of hearings and review of individual ballots on a
ballot-by-ballot basis, in some instances with the aid of magnifying
glasses and reflected lights, in some instances taking as long as 30
minutes on a single ballot in examination, finally determined that
Wyman had received a majority of the votes cast and certified Wyman
as Senator-elect, as provided by law. Thus, a unanimous decision was
rendered in Wyman's favor, once, twice—and, in fact, four times.
Thereupon, the receipt of the formal notice of this certification, the

Governor and council issued a certificate of election to me as Senator-
elect from New Hampshire, which certificate of election is the only out-
standing certificate of election from the State of New Hampshire pres-
ently before the U.S. Senate.
At no time in the course of the proceedings in New Hampshire did

Wyman charge either partisanship, collusion, conspiracy, or fraud.
As a matter of fact, Mr. Durkin's petition to this honorable Senate
was carefully worded to avoid any charge or any complaint of either
conspiracy or fraud.
The thrust of the Durkin petition is simply a demand that the U.S.

Senate re-recount the New Hampshire recount and substitute judg-
ment value decisions on nearly a quarter of a million individual bal-
lots for the judgment value decisions made by the duly authorized
officials of the State of New Hamsphire in a proceeding attended at
all times by both Mr. Durkin and his counsel and always under the
vigilant eyes of the media—and, as Mr. Durkin has said here this
morning, with procedural due process. I have asked—and I do request
respectfully—that should the Senate undertake to re-recount the New
Hampshire recount, that it do so in its entirety rather than to merely
review the particular ballots protested or requested by Mr. Durkin.
As will appear in my formal answer and its exhibits—particulaly the
list in exhibit 1—totaling some 109 pages, there were some 14 areas
of ballot review that I requested the New Hampshire Ballot Law Com-
mission to recount, as well as certain others which were requested of
the New Hampshire superior court to review. These included certain
absentee ballots and apparent voting machine malfunctions.
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These requests of the New Hampshire Ballot Law Commission were
denied by it on the basis that this was beyond its jurisdiction and
everything was for the U.S. Senate rather than for the New Hamp-
shire Ballot Law Commission, under its narrow statutory authority
to merely go over the protested rulings of the secretary of state of
New Hampshire. And this denial was urged and supported by counsel
for Mr. Durkin.
The superior court aspect of my request in terms of absentee ballots

became moot with the final decision of the ballot law commission that
I had a majority, inasmuch as it made no difference whether the major-
ity was 2 votes or 19 votes or 194 votes, for reasons obvious.
If this honorable Senate is to undertake to re-recount the New

Hampshire recount, in fairness and justice it should examine—it must
examine—these areas of protested ballots, precinct counts, and tally
sheets in my behalf as well as those requested by Mr. Durkin, again for
obvious reasons, since the totals to be involved—the total count—would
be materially affected by its determination. I would add substantially
to my numerical majority from such a review.
It is my sincere conviction that under the Roudebush decision and

by settled precedent, this honorable Senate should honor a State certi-
fication of election issued upon such a record of manifest due process
of law, confirmed by both Federal and State courts and Senate ob-
servers. Were it to undertake to re-recount a State recount, which by
Roudebush is clearly within the province of the several sovereign
States, it would open the door to requests for similar re-recounts m
future contested elections, when without any complaints of fraud or
collusion or conspiracy creates a prospect of questionable value and
certain burden.
If it should be your decision to undertake to re-recount the New

Hampshire recount, I respectfully ask that my New Hampshire certifi-
cate of election be honored to the extent that I be seated without
prejudice in the interim.
The State of New Hampshire is surely entitled to this and to have

the services of a Senator and a staff for the time involved in investi-
gation and recount.
In the interests of fairness, I have consistently requested a run-off

election. I said in the very beginning of the recount that if it turned
out that I won, and we didn't know the answer to that until the last
minute of the last day before the Ballot Law Commission, by less than
a hundred votes, that I would seek, if there was any way possible, to
have a runoff election. I sought this in the State courts and I have
exhausted my remedies in the States courts in this respect.
I was consistently opposed in this by Mr. Durkin. My feeling is that

the margin of two votes is less than a mandate and I would like to have
a runoff, if one can be arranged, I certainly feel that in the situation
that now exists with an on-going re-recount in prospect instead- of a
vacancy, with the citizen caseload that Senator Cotton left, with the
certificate of election that I have and my own pending caseload that I
am at least entitled to be seated during the interim without prejudice,
so that a staff can be here and attend to the problems and concerns of
the people of New Hampshire.
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If it should be the will of this honorable Senate to declare a runoff
between myself and Mr. Durkin, I want it to be expressly clear that I
would welcome this, but that I again feel very deeply that I have a
right on the basis of the only certificated Senator-elect to be seated
without prejudice in the interim unless State law should require Sen-
ate declaration of a vacancy, in which event seating without prejudice
would be inapplicable.
Whatever the Senate's ultimate decision may be, I am confident that

it will be rendered by you gentlemen with fairness and objectivity,
aware that your decision could set a political precedent that would
haunt all statewide elections to this body henceforth. In effect, the
Senate in the 93d Congress under the 25th amendment, has already
elected a President and a Vice President of the whole United States.
The issue here before this Senate of the 94th Congress is whether due
process in the sovereign State of New Hampshire will be overridden?
In these United States every citizen's vote is important. This case

illustrates this perhaps better than any that has been before this body
in prior years. I cannot believe that the U.S. Senate would disen-
franchise the majority of the sovereign State of New Hampshire or
thenceforth from the sovereign State of Rhode Island or West Vir-
ginia or Michigan or any of the 50 States of the Union. Should this
be done, voters will say "My vote didn't count after all," if Senators
from thousands of miles removed, can reinterpret the intention of a
quarter of a million voters in New Hampshire. Certainly, the honor-
able men of the U.S. Senate cannot render a wiser judgment of due
process than the honorable judges and commissioners of New Hamp-
shire—men of great reputation and integrity—who agonized over
every legally challenged ballot, as the record proves.
I respectfully request that you honor New Hampshire's certificate

of election to me as its U.S. Senator. Failing that decision by you, then
return the ultimate decision to the people of New Hampshire.
Senator PELL. Thank you very much indeed, Mr. Wyman, for your

statement. And, if we can, we will move on to the ballot law commis-
sion and return to you shortly.
Will the ballot law commission come forth?
Gentlemen, would you raise your right hand—and do you solemnly.

swear that the testimony you are about to give to this subcommittee
will be the truth, the whole truth, and nothing but the truth, so help
you God?
[Response "I do."]
Senator PELL. And would you identify yourselves for the record?
Mr. SNOW. For the record, Mr. Chairman, I am Ronald Snow, chair-

man of the ballot law commission of New Hampshire.
Mr. RUDMAN. My name is Warren Rudman, Mr. Chairman. I am

attorney general of the State of New Hampshire.
Mr. RATH. My name is Assistant Attorney General Thomas D. Rath

and I represent the ballot law commission. I am here today to read
a statement for Mr. Crowley, a member of the commission.
Senator PELL. Proceed as you will.

44-632 0 - 75 - 14
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STATEMENT OF RONALD L. SNOW, CHAIRMAN OF THE NEW HAMP-

SHIRE BALLOT LAW COMMISSION; WARREN L. RUDMAN, ATTOR-

NEY GENERAL OF THE STATE OF NEW HAMPSHIRE AND
MEMBER OF THE BALLOT LAW COMMISSION; AND THOMAS D.

RATH, ASSISTANT ATTORNEY GENERAL OF THE STATE OF NEW
HAMPSHIRE (IN BEHALF OF ROGER CROWLEY, MINORITY MEM-

BER OF THE NEW HAMPSHIRE BALLOT LAW COMMISSION)

Mr. SNOW. Mr. Chairman and members of this committee, my name
is Ronald Snow, 'Chairman of the New Hampshire Ballot Law Com-
mission. I appear before this committee today not as a supported of the
position of either candidate, but rather, Mr. Chairman, in answer to
your cordial invitation, for the purpose of placing before you some
facts about our recent ballot law commission hearing with the fond
hope that these facts may be of some value in your deliberations.
My comments, therefore, will be directed to four questions.
'The first is a legal definition of the New Hampshire Ballot Law

Commission.
The second is a brief description of its membership.
The third is a discussion of the issues which were considered and

ruled on by the commission in this case.
And, finally, a listing of issues which the commission deliberately

did not consider and rule upon and the reasons therefor.
The first point concerns itself with what is the ballot law commis-

sion. In that regard, Mr. Chairman, there are four statutes under New
Hampshire law to which the commission would draw this committee's
attention. I have cited them completely in the •prepared statement
which has previously been submitted to the committee. But, in part,
the first statute, which is New Hampshire RSA chapter 68, states that
the attorney general shall sit as a member of the ballot law commis-
sion by virtue of his position .as attorney general, and that there shall
be two other members appointed by the Governor with the advice and
consent of the council for terms of 4 years.
And, finally, not more than two commissioners shall be of the same

political party.
The second statute, which is of some significance, is RSA chapter

68:4 II, which defines, we believe, the scope of the inquiry by the bal-
lot law commission. Again, it states in part that on an appeal to the
ballot law commission, it shall consider and review all the rulings of
the Secretary of State on ballots protested during the recount.
The third statute which again is of some significance is New Hamp-

shire chapter 59:96, which defines, we believe, what are protested
ballots. It indicates that a candidate or his attorney have the right to
protest either the counting of or the failure to count any ballot.
And, finally, chapter 68 :11, which discusses the appeal from deci-

sions of the ballot law commission, states in its critical part there shall
be no appeal in races considering the U.S. Senate, recognizing the ulti-
mate authority of this body to decide its own membership.
We believe it is significant to note that during the proceedings before

the ballot law commission and while they were in process, a three-
:judge Federal panel sitting in the U.S. District Court, District of New
Hampshire, found that the New Hampshire Ballot Law Commission
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did not encroach upon the Senate's powers to be the final judge of its
own membership, and was therefore constitutional.
That citation is pointed out for your body in the prepared statement.
The second issue which I would like to comment on briefly is the

membership of this commission.
Attorney General Warren Rudman, who was appointed to that posi-

tion by former Governor Walter Peterson, sits as a member of the
commission.
Roger J. Crowley, Jr., who would be here today, Mr. Chairman, but

is in the Mary Hitchcock Hospital after recent surgery, is currently
director of the Governor's Commission on Crime and Delinquency, a
registered Democrat, a former candidate for the office of governor of
the State of New Hampshire and is the most recent appointee to the
commission, that being in the summer of 1974.
The chairman of the commission is a registered Republican who was

appointed as chairman of the commission in the summer of 1972 by
then Governor Peterson.
Attorney General Rudman and Commissioner Crowley are both

well known and highly respected citizens of our State. The chairman
of our commission, by contrast, is by far the least prominent of the
three commissioners and for the last 14 years has primarily concerned
himself with being a trial attorney in the city of Concord, and has not
really been active in any political activity for either party.
In point of fact, Mr. Chairman, as was pointed out just a moment

ago by Mr. Wyman, prior to the beginning of the ballot law commis-
sion hearings, I never met or spoke with that gentleman. I have not to
this day met Governor Meldrim Thomson, Jr., the current Governor
of the State of New Hampshire, and I have a law partner who ran as
an independent candidate against both Governor Thomson and Roger
Crowley, Jr., for the office of governor a few years ago.
All of this is relevant only to emphasize that the suggestion that the

three current ballot law commissioners, because of identity of inter-
ests, could have conspired to favor either candidate in their delibera-
tions, because of party loyalty or otherwise, in my opinion is absurd
on its face and unsupportable in fact.
The third point that I would like to make, Mr. Chairman, are the

issues that the ballot law commission considered and ruled upon.
At the end of the recount by the secretary of state, his staff, the count

stood as follows:
Durkin 110,924 votes; Wyman 110,914 votes.
At the end of the ballot law commission hearings, the count stood

as follows:
Wyman 110,926 votes; Durkin 110,924 votes.
The net result of the ballot law commission hearings therefore was

an increase of 12 net votes allowed for Wyman and no change in the
Durkin count.
Before arriving at its conclusions, however, the ballot law commis-

sion had to rule on all of the protested ballots during the recount
procedure. No count was attempted of the total ballots which were
processed before us, but I would estimate that it was in excess of 3,500
votes.
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Of all the ballots considered by the ballot law commission, however,
the secretary of state's decision were overruled in only approximately
80 specific cases.
The ballot law commission in ruling on protested ballots attempted

to follow the principle which it discussed with the parties on the first
day of the hearings, namely, to attempt to interpret the intent of the
voter and, wherever possible, to allow that intent to prevail, even where
technical ballot law rules had been violated by the voter. Many votes,
for example, were ultimately counted by the ballot law commission
for both candidates where the voter expressed his choice by some means
other than putting an X within the square or circle as prescribed by
the ballot.
The New Hampshire Supreme Court in two decisions, rendered

while the ballot law commission hearings were in process, substan-
tiated, we believe, that our philosophy of approach, from a legal
standpoint, was correct.
The New Hampshire Supreme Court stated in part—and I quote:

In this State the statutes afford a citizen several ways to express his preference
by ballot. Whichever mode is selected by the voter, his expressed intention is
crucial. * * * Strict compliance with the technical form of a vote must yield
to recognition of the voter's indication of intention.

And again they stated in another decision at the same time—and I
quote:
The chairman of the ballot law commission has expressed its awareness of

the principle that the legally expressed choice of the voters shall be controlling.

The ballots overruling the secretary of state's original decisions by
the ballot law commission, we believe, in retrospect, break down
roughly into four categories:

First, a category which can be described generally as purely an
attempt to determine the intent of the voter by examination of all
aspects of the ballot. In this category—again after the fact—we find
that 15 Durkin protests were in effect upheld and 21 Wyman protests
were in effect upheld by the ballot law commission.
The second category of protested ballots in which the secretary of

state was overruled were ballots which have previously been referred
to today as the so-called large X. This was the situation where a large
X, as was pointed out in the exhibit this morning, was marked cover-
ing the entire slate of candidates, or at least that portion of the slate
encompassing the election, candidates, in question. These ballots were
allowed by the commission for whichever candidate the X marked, so
long as there were no countervailing marks on the ballot, which tended
to confuse the intent of the voter in our minds.
In this category protests by Durkin were upheld in 11 cases, and

Wyman protests were upheld in 6 cases.
We believe it is significant, Mr. Chairman, to point out that the

ballot law commission in considering the protested ballots took each
precinct one at a time, opened the sealed box, removed an envelope
which contained the protested ballots, considered all of those protested
ballots before moving on to the next sealed box, which in turn was
opened as the previous one. In other words, the ballot law commission
had no way of knowing at any time during these proceedings the total
number of protested ballots that it was going to consider or what gen-
eral category of protest they fell into. The above first two categories
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of protested ballots were in all respects the most controversial which
were considered, in our minds, and yet, as can be seen by the results,
the net gain or loss of either candidate after all of these both groups
were considered was exactly one vote.
The third category of protested ballots included only four ballots—

again in retrospect—but were ballots in which there appeared to be
clear error on the part of the secretary of state's staff in marking the
protested slips. One ballot was a clear Democratic straight-ticket bal-
lot, no other marks, which indicated it had been counted for neither
candidate. The other three ballots appeared to be similarly clear bal-
lots, properly voted for Wyman, which had been either counted for
Durkin or counted blank. Counsel for both parties, we believe,
acknowledged that these were clear unexplained errors.
The fourth and final category consisted of 18 ballots marked spoiled,

canceled or with some other designation suggesting that they had been
replaced at the voting booth by the voting officials with a new ballot
for the voter. In all cases, the secretary of state had counted these
ballots for whichever candidate they appeared to indicate. The ballot
law commission listened to oral testimony with respect to these ballots
by the voting officials from each precinct involved to confirm that they
had in fact issued new ballots to the voters and that these were truly
spoiled ballots which should be considered canceled by the ballot law
commission. In this category 12 Wyman protests were upheld and 6
Durkin protests were upheld. Resulting, of course, in 12 previously
Durkin votes being counted no vote and 6 previously counted Wyman
votes being counted no vote.
In addition to the above paper ballots considered in which the Sec-

retary of State was overruled, three write-in votes from the voting
machines in Exeter were allowed and two write-in votes from the city
of Nashua on voting machines were allowed. These votes were allowed
after the voting officials of the respective towns testified that there
was no way in which double voting could take place in the U.S. Senate
race, that the write-in vote was in the proper column to indicate the
voter's intent in the U.S. Senate race, and that a previously published
rule of the ballot law commission in 1962 indicating that write-in
votes for candidates whose names were printed on the ballot would
in effect not be counted had never been published or explained to the
voters of the town, and finally that there were no indications of this
rule in the respective voting machine booths themselves. Four of these
ballots turned out to be Wyman votes and one a Durkin vote. All other
voting machines in the State of New Hampshire were canvassed by
the attorney general's office with representatives of both parties pres-
ent, and no other write-in votes for either candidate were found
anywhere in voting machines.
The final point that I would like to discuss are the issues that the

New Hampshire Ballot Law Commission refused to consider and
rule upon.
The commission consistently refused during this hearing to consider

and rule upon issues which can be broadly considered as "voting ir-
regularities." We did this basically for two reasons. The first, and
the most important, was that there was no specific statutory authority
which, in our opinion, allowed us to do it in the enabling statute.
Second, the same statutory section which prescribed our authority,
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we thought specifically gave the parties a proper recourse for voting
irregularities within the New Hampshire Superior Court. Or, failing
that, before this body, the U.S. Senate.
Now, obviously, in the last few days, as has been pointed out, the

New Hampshire Supreme Court has spoken on this issue and indi-
cated that no New Hampshire court could take jurisdiction of these
voting irregularities.
Some of these issues, upon which we denied counsel's motions to

consider, were a refusal to open and count an absentee vote from the
town of Amherst, which had not been deposited with the regular
ballots at the time of the original count. It was significant to the com-
mission in refusing to open and count this ballot that the outside
envelope had previously been opened when it arrived before our
commission.
We refused to consider and review claimed irregularities in the

absentee voting in Nashua.
We refused to consider and rule on claimed voting irregularities

on the voting machines in Manchester.
We refused a request to recount all ballots in the towns of Lancaster,

Meredith, and Merrimack.
We refused to review a claimed irregularity in the absentee checklist

in the town of Seabrook.
We refused the request to recount all ballots in the town of Salem.
We refused to recount ballots and check tally sheets in Conway. The

same with respect to absentee votes in Meredith, absentee votes in Lit-
tleton, and a Ward 8 absentee ballot in the city of Manchester.
In conclusion, Mr. Chairman, New Hampshire law, we believe,

provides for three possible sources of review in a contested election.
The first review is by the secretary of state and his staff at a complete
recount of all ballots which are accumulated from the various precincts
for that purpose. At that recount all parties in interest have an oppor-
tunity to protest the rulings on the counting or failure to count any
ballot.
Next, an appeal to the ballot law commission is provided, but that

review is limited to a consideration of protested ballots.
Finally, the statute provides that other problems related to the

election, but not within the jurisdiction of the ballot law commission,
can in some elections be considered by the New Hampshire courts. As
I have just pointed out, the New Hampshire Supreme Court has just
ruled, however, that the New Hampshire courts have no jurisdiction to
consider these issues in this Senate race.
At the conclusion of the ballot law commission hearing on Decem-

ber 24, 1974, the first and second avenues of review of this election
had been completed in compliance with New Hampshire law. And, in
my opinion, absent a showing of prejudice, partiality or fraud, for
this body to review and alter that finding would be to embark on a
dangerous precedent. Once you begin to substitute the judgment of
the U.S. Senate for the judgement of the New Hampshire voting
officials on ballots considered by them, one is led, I believe, to the
inescapable conclusion that all 223,363 ballots cast for Wyman, Durkin,
or Chimento will have to be reviewed in order to guarantee that the
same standards have been applied to the consideration of this election.
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For example, hundreds, maybe even thousands of ballots originally
protested by the parties were marked as exhibits by the ballot law
commission, but not ruled upon, stipulated by the parties, with their
rights preserved, to press their objections at some other time. Because
of previous rulings we had already made on ballots that had come
before.
If you change votes involving any of these issues, in my opinion

you automatically trigger a review of these other ballots which have
not been considered.
Absent some showing of fraud or gross irregularity or some specific

statutory language to the contrary, a two-vote margin by a successful
candidate is just as accurate a reflection of the election as a 20-vote
margin, a 200-vote margin or a 2,000-vote margin, for that same
candidate.

Notwithstanding the above, the third area of possible review by an,
appellate stands in my view on an entirely different basis. The ques-
tion of the merit of the arguments that there were voting machine
irregularities, for example, and the effects of these facts, if substanti-
ated, on the outcome of this election, have never been considered by the
secretary of state, the ballot law commission, or ruled upon by New
Hampshire courts. Whether the U.S. Senate wishes to hear evidence
on these issues is obviously for this body to decide. But, in my view,
the resolution of the question of possible voting irregularities and
their effect on the election, if any, should be the prime consideration
by this committee.
It goes without saying that in an election this close, any malfunction

or unexplained discrepancy in voting machines or the handling of
absentee ballots or anything else would make the determination of the
true winner difficult, if not impossible, to decide, since the vote or voter
affected by the error could not be traced.
Mr. Chairman, members of this committee, I hope that this back-

ground will be of some value to this committee and I should be happy
to answer any questions at this time or at any other time in the future
which this committee or any other Member of the Senate may have
concerning the actions of our commission.
Thank you.
Senator PELL. Thank you. Before going on, maybe we can hear

from all three members of the panel.
Attorney General Rudman, would you proceed?
Mr. RUDMAN. Thank you very much, Mr. Chairman, members of

the subcommittee, I want to thank you for your invitation and for
the privilege of appearing before you today.
My name is Warren Rudman, I am the attorney general of the State

of New Hampshire. I was appointed to that position by former Gov.
Walter Peterson in 1970 and reappointed to a full 5-year term by
that same Governor in 1971. My current term of office expires on
January 16, 1976.
I am in somewhat of a unique position before you today in that,

bacause of my office, I have been simultaneously responsible for the
enforcement of the election laws under RSA 7:12, representing the
Governor and executive council as well as all agencies within the
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State government, and also sitting as a member of the ballot law com-
mission, as is required by RSA 68:1.
In discharging my responsibilities under RSA 7:12, I organized

an election day task force which monitored the conduct of the election
and responded to complaints and questions posed during election day.
The volume of such complaints and questions was light, and, specifi-
cally, neither of the principals here nor their representatives ever
contacted me while the polls were open.

Shortly after midnight on November 6, 1974, as the returns from
across the State gradually revealed the closeness of this contest, Mr.
Durkin—I believe it was Mr. Durkin, although it could have been one
of his staff members at that late hour, I believe it was Mr. Durkin—
called me at my home to request that all ballots be secured, since a re-
count would in all likelihood be necessary. It was my view, confirmed
after a telephone conference with Assistant Attorney General Thomas
D. Rath, that our statutes mandated such a securing. That morning,
at approximately 10 a.m., the New Hampshire State police began to
collect all ballots from throughout the State. These were brought to
Concord to a secure area of the statehouse, where they were kept under
a 24-hour-a-day guard.
During the recount, my staff counted the number of persons who

were checked off the checklists as voting and also the number of un-
used ballots returning to the secretary of state. And I might depart
from my prepared text here to say that I did that, because it was quite
apparent to me that with the closeness of this election, it would be
most valuable to courts or to this body at some date to know whether
or not there was fraud in his election. And had we not done this,
by counting ballots, unused ballots and checklists, then we would not
have known that today. And that is why it was done.
We also observed the checking of all tallies from voting machine

precincts.
While we found almost inevitable human error to be widespread,

nowhere did we find any evidence of fraud or misconduct.
Mindful of the possible conflict between my role as attorney gen-

eral and as a ballot law commissioner, at the outset of the hearings
before the ballot law commission, I delegated and made part of the
record of those commission proceedings all of my powers under Re-
vised Statutes Annotated 7:12 to David H. Sauter, the deputy attor-
ney general of the State of New Hampshire. Additionally, when it be-
came necessary for the Governor and council to be represented before
the U.S. District Court for the District of New Hampshire for its
role in the certification process, I advised the Governor and the ex-
ecutive council that my office could not represent them, and made the
suggestion, which was adopted, that the Governor and the council re-
tain special outside counsel. I feel, therefore, that I was able to sit on
the ballot law commission, make the difficult decisions, without any
fear of conflict or appearance of conflict.
Much has been said and will be said here about the ballot law com-

mission and its proceedings. This committee has the complete tran-
script of those hearings. It is quite bulky, but it bears reading. Speak-
ing for myself, however, I take special notice of the fact that the bal-
lot law commission process has been strenuously tested and challenged
by these candidates in the State and Federal courts. No court has en-
joined, interfered with or even criticized the ballot law commission.
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Indeed, the courts have been unanimous in their opinion that, as the
New Hampshire Supreme Court said, the ballot law commission's
actions had not been shown to have:
* * * exceeded its powers under the statute, or failed to conscientiously af-

ford all candidates a fair opportunity to be fully heard in a manner consistent
with due process.

I know that my brother commissioners, as well as I, have striven to
remain aloof from partisan concerns. It is most unfortunate that some,
who were not even present during all of our deliberations, have sought
to impugn the integrity and fairness of those deliberations and the
men making them. I regret these hasty charges and choose to attribute
them to the terrific pressures of a most stressful situation. Their surest
and most certain refutation is to be found in the record of the ballot
law commission, which is both fair and honorable, and one to which I
am proud to lend my name.
I recognize that the choices that are faced by this subcommittee and,

ultimately, by the U.S. Senate, are hard ones. In my view, as a lawyer
and as attorney general, the State processes have been exhausted and a
winner determined. In a strictly legal sense, he should be seated. As a
pragmatist, I am aware that others may differ with the conclusions of
the ballot law commission. I also recognize that the U.S. Senate has
the full, absolute, and plenary power to rule over the qualifications of
its Members. I would only point out to this subcommittee that should
the Senate opt for a decision other than that arrived at by the election
processes of the State of New Hampshire, that decision would always
be susceptible to challenge from some quarters as the product of a
partisan political body. I personally would totally reject such a view,
believing most sincerely that the U.S. Senate would act only in a fair
and nonpartisan manner.
To avoid any possibility of challenge, I urge this subcommittee to at

least consider the good faith alternative pending, I believe today, be-
fore the New Hampshire General Court. This alternative simply pro-
vides that the people shall decide who sits as their next Senator. In
this time of widespread citizen distrust of their governmental processes,
this very simple plan would work to remove all doubt from this sen-
atorial election by returning the choice to those to whom the seat in fact
belongs, the people of the State of New Hampshire.
Senator PELL. Thank you very much. Would you proceed, sir
Mr. RATH. Mr. Chairman, Senator Byrd, and Senator Griffin, as I

noted earlier, I am reading the statement of Roger J. Crowley, who is
hospitalized and could not be here today.
My name is Roger J. Crowley, Jr. I am director of the Governor's Commission

on Crime and Delinquency for the State of New Hampshire. I am also a member
of the State's ballot law commission, having been appointed to that position in
August of 1974.
I am also a lifelong Democrat and was on two occasions the Democratic can-

didate for Governor of my State (i.e., 1970 and 1972).
I am also a retired naval officer. On retirement from the Navy in 1962, I became

director of the New Hampshire Aeronautics Commission and served in that
capacity for approximately 5 years.
In 1967, I was 'appointed commissioner of the New Hampshire Department of

Resources and Economic Development and served in this capacity for approxi-
mately 3 years.

Until December of 1974, I had never seen a marked ballot except my own.
Moreover, I had no knowledge of the ballot law commission's functions, authority
or responsibility until I was appointed as a member of said commission in August
of last year.
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I have known Attorney General Warren Rudman for some 12 years on a per-
sonal and official basis. During that period 1 have come to respect Mr. Rudman
for his integrity and ability. 1 first met Attorney Ronald Snow in September of
this year. I have found him to be a person of integrity and outstanding ability.
In November of 1974, I was scheduled to enter the Mary Hitchcock Hospital at

Hanover, N.H., for vascular surgery. I postponed that operation until this week
in order to serve on the ballot law commission. Let me make crystal clear at this
time that no State official or other person either directly or indirectly attempted
to persuade me to delay my operation. A few personal friends had commented
that if I did not serve on the commission during a critical period, it might appear
that I had taken the easy way out of a difficult situation.
The functions of the ballot law commission were conducted under R.S.A. 68 : 4,

Laws of the State of New Hampshire. Decisions of the ballot law commission
were confined to rulings made by the secretary of state during the recount and
protested by a candidate.
Alleged irregularities in certain voting machines in Manchester and absentee

ballots in Nashua were not considered by the commission on the basis that the
commission's authority by statute is limited to decisions made by the secretary of
state during a recount and only when such decisions are protested by a candidate.
Mr. Durkin protested 21 absentee ballots (exhibit 230—W) in the town of Mere-

dith of which 16 were recorded for Wyman and 5 for Durkin. After hearing testi-
mony on this issue the commission decided to sustain the decision of the secretary
of state.
Mr. Durkin also protested two votes in the Salem tally sheet. The commission

met in executive session to consider the Durkin protest but found that the pro-
tested ballots could not be isolated for recount. Accordingly, the ruling of the
secretary of state was sustained.
On several occasions during the proceedings where contested ballots were being

ruled on, there were split votes, so that on different occasions each member of the
ballot law commission found himself in a minority position. In each of these
instances it was extremely difficult to interpret the intent Of the voter.
Finally I would state that the rulings of the ballot law commission were based

on each member's judgment, and were completely impartial as to the final
outcome.
As the sole Democrat on the ballot law commission, I would like to acknowl-

edge the fairness, integrity and outstanding ability of the Republican commis-
sion members, viz., Chairman Ronald Snow and Attorney General Warren Rud-
man. Both Attorney Snow and Attorney General Rudman extended every con-
sideration and courtesy to me throughout the entire proceeding. The entire
proceeding, in my opinion, was eminently fair and conducted in an efficient and
orderly manner.
At this time I am about to undergo vascular surgery at the Mary Hitchcock

Hospital in Hanover, N.H. During the period I am hospitalized I am willing
to provide additional information or depositions to the committee. By the end
of January, I should be physically able to appear before the committee if you
so desire.
In conclusion I should like to state the significant question of voting irregular-

ities and the small margin of victory may well warrant the need for a new
election.

Senator PELL. Well, thank you very much indeed, gentlemen.
In connection, Mr. Snow, with the composition of the ballot law

commission, are there any customs in New Hampshire fts to what sort
of people should be appointed to it? What have been the precedents in
this regard? Because I can't help but note, in this case, that the two
members—not you, the chairman, the two members—are in paid ap-
pointed positions, paid positions appointed by the Governor.
I was wondering if that was normal.
Mr. SNOW. Based on my reflections on the records of the secretary

of state, Mr. Chairman, there has been no set precedent throughout
the years, it has varied completely; for I would say most of the last
30 or 40 years, the ballot law commission has been primarily two
lawyers in the State of New Hampshire, one a Democrat, one a Re-
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publican, in addition to whomever the attorney general happened to
be at that time.
Senator PELL. Is Captain Crowley a lawyer?
Mr. SNOW. No, he is not.
Senator PELL. SO, in other words, there is no Democratic lawyer on

the Commission?
Mr. SNOW. That is correct.
Senator PELL. Now, from the viewpoint of disqualification, if one

of the commissioners was himself or had a close relative employed by
or very close to one of the participants in the election, should that
individual disqualify himself or not?
Mr. SNOW. There is a statute which covers that, which is in the

statutes that have been provided to you the blue book. It provides that
the chairman petitions the New Hampshire Supreme Court, who then
appoint a member of whatever party is being replaced. And we have
done that on occasion since I have been chairman of this commission
on other hearings.

Senator PELL. What are your views as to what would be the grounds
for disqualification, for an individual to ask to be disqualified?
Mr. SNow. Well, obviously, if any of the parties petitioned for a

disqualification I would assume that that would have to be taken into
consideration. A member of the family being considered in some ward
election, or a very close friend or associate, I would assume—the same
kinds of criteria, Mr. Chairman, which would govern good ordinary
procedure in any other board in which you are asked to sit part time.
Senator PELL. How many of the ballot law decisions, the commis-

sion decisions, were 3 to 0, 2 to 1? Were they generally 3 to 0 or what
percentage?
Mr. SNow. Most of the decisions were unanimous, Mr. Chairman. I

have not counted the 2-to-1 votes. I have heard reference from the
record that it was on the order of 12 or 15, but I have not personally
reread the entire transscript at this time.
Senator PELL. As you mentioned, you operated in a goldfish bowl

atmosphere with the press there but I understand there was a closed
door session prior to operating. !What was the purpose of that closed
door session?
Mr. SNow. That session was referred to by some members of the

New Hampshire press, Mr. Chairman, as a secret meeting. What in
fact it was was an attempt on the part of the commissioners to find
out whether the hearings would ever get started. We were having diffi-
culty getting the parties together to agree to a staring date. We merely
met as a commission and decided on what date we would start and pub-
lished a set of procedural rules which were within an hour of that
meeting sent to both sides—that was the entire extent of that meeting.
Senator PELL. Was a transcript kept of that meeting?
Mr. SNOW. There are no transcripts kept of any meetings of the

commission, Mr. Chairman.
Senator PELL. You mentioned that 3,500 ballots were considered by

your commission. Would you spell out for me a little more what were
those 3,500 ballots?
Mr. SNOW. What I said, Mr. Chairman, is that there were 3,500

ballots processed through us, and what I mean by that is, within each
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box—let me take an example, the city of Laconia would be a good one,
several wards. Each ward was in a separate sealed box. Within the top
of the box would be an envelope in which the so-called protested ballots
were contained.
I believe if you were to count all of the ballots within all of those

envelopes, you would have approximately 3,000 to 3,500 documents.
We were not asked to rule on all of those, because counsel for each
side sitting at the same table would say, I do not wish to have you
rule on this at this time, reserving my rights to have a ruling at a
later time, if I so choose. That is what I meant, Mr. Chairman.
Senator PELL. I noticed, too, that you refused to hear, consider,

certain categories of ballots that were protested. We may wish to
emulate your example, if we have to go into this.
What were the grounds of your refusal?
Mr. SNow. Very simply, the one status in question which defines our

scope, says that we shall hear and decide on all ballots protested at
the recount, period. I read that and my fellow commissioners agreed
that that did not include nonprotested irregularities, which then we
were asked to rule upon.
Senator PELL. If the Senate decided to follow the same terms of

reference that you did in your inquiry, would that be correct, in your
view?
Mr. SNOW. That depends, Mr. Chairman, on which street the Sen-

ate wishes to walk in terms of what it is going to do, in my opinion.
Senator PELL. We don't know yet, we are coming to the crossroads

and we really do not know what direction we are going down.
Mr. SNOW. I agree with the chairman's statement that you are at

a crossroads, because from a personal standpoint that is the way I
view it. If you take the road which says we wish, in effect, to review
the whole situation, then I think it is perfectly proper—in fact, it is
maybe mandated that you do go into the question of irregularities,
if the candidates pursue that objection.
We did not have that right under the law, as we read it. But if this

body is to take the position that it is at this point, if you will, a super
appeals court, a court of last appeal, then, in my opinion, the issues
which were factual, as in any other trial court, should be given their
due and should be considered as precluded from review, unless, as
in any other appeal court, there is gross irregularity or fraud, which
is not being suggested in this case.

Senator PELL. Did the ballot law commission attempt to deter-
mine the intent of the voter by taking the ballot on its face, or did
you use any other means to determine the intent of the voter?
Mr. SNOW. If I understand the question, Mr. Chairman, in terms

of what you are asking, we primarily looked at each ballot as a sep-
arate and new state of facts, because there were obviously no identical
ballots—there were some that were very close—but we did, in retro-
spect, in terms of trying to analyze for this committee and put together
this statement, I arbitrarily said there were four different kinds of
issues.
But we did, I think, Mr. Chairman, attempt to look at each ballot,

all of the marks on each ballot, and look for intent based on that.
Senator PELL. Were you here when Mr. Durkin made his presenta-

tion and then walked us through his exhibits?
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Mr. SNOW. I have been here throughout the proceedings, Mr. Chair-
man.
Senator PELL. Do you have an comments with regard to those exhibits

he cited, because reading them myself, without a magnifying glass,
but I must say with the help of glasses, it does seem that he had some
very valid points there.
Mr. SNOW. Mr. Chairman, my opinion, based on my looking in New

Hampshire at some of the photocopies, which I understand you have
been provided—I have not seen Mr. Durkin's exhibits, I have not
been provided with a copy of his statement—but my opinion is that
any attempt to make anything out of what you have before you,
if they are the same documents that I looked at, would be meaningless,
because the Xerox copy just plain does not come through in any way,
the way the original ballots were, as you will see them, when you get
them, if you ask for them.
And I would strongly urge you not to make any conclusions about

what we did based on Xerox copies or, in my opinion, you will be
wasting a lot of your valuable time.
Senator PELL. I should have said that the secretary of state is

here, Mr. Robert L. Stark, and would like to introduce his copy of the
minutes of certain meetings of the Governor and his council, for the
record.
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I, Robert L. Stark, Secretory of State of the

State of New Hampshire, and Secretary to the Governor

and Executive Council, do hereby certify that the

attached are true copies of those pages of minutes

of the meetings of November 21, 1974, November 27,

1974, December 5, 1974, and December 27, 1974.

Robert L. Stark
Secretary of Ucte

January 6, 1975
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The Governor find couecil, on motion of Councilor Hey_es, eqconded by Caun00,-___
Lihrlen, accepted the report submitted by the ;:e::reta;:y 01: ;:tOte of the return
vol no cent at the hienoi.1 election on November 5, 1974 fur United States ::,eeetor;
for Nr.presertatives in Congress - Fir6t and Second Districts; and for Gtate :3enetoes,
a, submitted: and authorized tha Governor to issue election_ certificates in
accordance with the following records; and epproved the mevo to table the repoet of
the Secretavy of State of the ratuen of votes cant at the biennial election on
November 5, 1 1)74 for the proposed amendmentc to the Conetitution until. the date
has passed for recount applications, which is Novomber 30, 1974.

The Secretary of State laid before the Governoe end tie Council the return of
votes cost at the bienoiel election on November 5, 1974 in the several towns and
wards of the Stete for United States Senator, Members of Gongrecs from the First
and Second Districts, and State Senetors, as follows:

For United States Senator:

Louis C. Wyman, Manchester
John A. Durkin, Manchester
Carmen C. Chimento, Brookline

110,715
110,351
1,327

end Louis C. Wyman, having received the largest number of votes cast for United
States Senator, was declerred elected.

For Representetive in Congress:

David A. Banks, Chichester
Nemec' E. D'Amoues, Manchester

Second District

James C. Cleveland, New London
Helen L. Bliss, New Ipswich

53,510
5C,ICC

69,030
30,453

and Norman E. D'Amours, First District, and Jknes C. Cleveland, Second District,
having received the largest number of votes cast in their respective districts, ueze
declared elected.

The Honorable Board found that the following candidates for State Senators
had received the largest number of votes and were duly declared. elected Senators
from their respective districts:

District No. 1 Laurier Lamontagne, Berlin
2 Andrew W. Poulson, Littleton
3 Stephen W. Smith, Plymouth
6 7,dith B. Gardner, Gilford
5 David Hammond Bradley, Hanover
G Louis E. Bergeron, Rochecor
7 Alf Jacobson, New London

Jews A. Gageiotes, Newport
S Robert B. Monier, Goifetown
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Executive Council ChLwi,eru
concona, NC\ 7 11,3i,;,:t

_
-

The Governor and Council convened at 10,t00 AM., all mce:bors being present.

The. Governor and Council, on motion of Counoilor Hayes, seconded by
Councilor Mahn, unanimously approved the following:

The Secretary of State laid the following Resolution before the Govornor
otol Council:

Resolved that. the official recount of the ballots cast in the
election tor United States Senator having been completed and
showing the following results:

John A. Durkin - 110,924
Louis C. Wyman - 110,914
Carmen C. Chimento - 1,513

It is resolved that under the provisions of RSA 63:8 and 63:11
the Governor and Council certify John A. Durkin of NancheL,ter
as the wiener of said election, further stating that the
Governor and Council make this certification aware of the rights
of appeal to the State Ballot Lew Commission contained in RSA 68.

iha Gove000i aod Council, on molivit Of   ly
Councilor Hayes, voted to deny a recount on Constitutional Question 41,
Are you in favor of emending the constitution to remove the restriction against
the Legislative granting pensions for more than one year at a time? As petitioned
by Representative Catherine Lamy and supported by the State Employees Association.

This denial is under authority of RSA 59:101 and an informal opinion of
the Attorney General.

The Governor and Council, on motion of Councilor Hayes, scconded by
Councilor Uhalen, ordered the Secretary of State, under authority of RSA 59:101
to recount Constitutional Questions #2 - Are you in favor of amending the
Coostitution to prohibit denial or abridgment of equal rights by the state on
account of race, creed, color, sex or national ori&in? And Question #4, are
you in favor of amending the constitution to permit the legirlative to provide
altorante methods of taking the oath of office by senators aud representatives
wheo oaths cannot be readily taken before the Governor and Council? As requested
in a petition rolhmitted by Representative John 1.1. liednar, of Hudson and in
accordance with on informal opinion of the Attorney General.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * *

flinutes of the Governor and Council meeting held Novem!.cr 7, 1974, pc,Ke
("'T r,,;,dr: "nine pert:ons to Boston, Nass., November 15-IC,, expene $105.00,
t!'dvci by two .stste cars" wr: amended to read "iivo person!: to Boston,
Poeor 14-I (, expense ,;90.00, travel by two sta::o cars..
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#55

Executive Council Chambers
Concord, NA.
nec. 5 1974

The Governor ani Council assembled in special meetime at 8 40 A.M.
all members being *resent.

The Governor and Council, on motion of Councilor Heyes seconded by
Councilor Whalen, on a roll call vote unanimously adopted the following
resolution at 8.50 A. M.

RESOLUTION

WHEREAS the Secretary of State is required by RSA 53.2 and 53.11
to present the figures on the elect': on for office of the United States
Senator to the Governor ani Executi4e Council for certification, and:

WHEREAS, the Secretary of State on 5 )ecember 1974 has advised the
Covernor and Executive Council that all votes cast for the office of
United States Smator were not -eecounted, and

WHEREAS, the Secretary of State has stated that no write-in 'ores
in the balloting machines were tallied on the re-count, awl;

WHEREAS. the GoJernar and Executive Council have received a note-
rieed statement indicating write-in votes were cast 1,nd a notarised stele-
meet that- write-in votes were counted in the orriciaL recurn or votes ior
one of the two candidates, and;

WHEREAS, the S2cretary of State has notified the Go,ernor and
Executive Council on this date that these same votes were not tallied in
the recount, and

WHEREAS. on November 27, 1974 Governor and Council did pursuant to
Statute certify by Resolution the count given to it by the Secretary of
State, which Resolution reads as follows.

"Resolved that the official recount of the
ballots cast in the election for United
States Senator having been completed and
showing the following results:

John A. ')urkin
Louis C. Wyman
Carmen C. Chimento

110,924
110,914

1 513

It is resol4ed that under the provisions of
RSA 63 2 and 3.1.1 the Goeernor and Council
certify John A. v.inrkin of Manchester as the
Alun,r of said eleet;on further ntatine
thet the Coeornor and Council make this cer-
tification ruare of the riehts of apneal to
the State Ballot Law Commiseion contene4 in
RSA 58."

44-632 0 - 75 - 15
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r,5 Pa:7,e A

WHEREAS. the text of said Resolution was not included in the
certification for-yarded to the United States Senate and to tha sena-
torial canlidates•

BE IT HEREBY RESOLVED that the Caiernor and Executi- va. Council .
rescinds the certificaCon of November 21 and instruct the Secretary
of State to forthwith notify the United States Senate and the senatorial
candidates of tW.s action.

Meldrim Thomson. Jr.
Co/einor of New Hampshira

s/s Lyle F. Hersom
L7le E. Harsom
Executive Councilor

s/s James H. Paves
James H. Hayes
Executive Councilor

bib Kobeit Nuaten
Robert: E. Molen
Executi ,e Councilor

s/s  John F.  Brides
John 'F. Bridges
Executive Councilor

s/s Berlard A -Streeter, Jr.
Bernard A. Streeter, Jr.
Executi,!e Councilor

The following two notari,ed statements were made a nart of the
record.

Tohn E Gilmore, Selectman of Exeter, N.H., herehy .:1;ersonally
certify that 3 write in •,otes mete counted and recorded for Louis C.
Wyman for U. S. Sal-Late in the election Tues., Nov. 5. 1974 held at
Exeter, N.H.

/ s John E__Ci _
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State of Neq
County of Rock'n,Than Dec. 3, 1974

Personally a.:,nen:ed John S. Gilmore before me nnd took
oath to the abcwe statement.

sir. Charles K. Thayer
Charles Thaver
Notary PL031;c

My Commission Ex --)fres April 197V

I, Harry 3. Thayer ill, do hereby certify that I .Toted by
the uritein box and not ,Ath the canlidate's Icier on a Joting machine
in Exeter, N.n. No.,. 5, 1974, for Louis C. Wyman for U. S. Senate.

s/s Harry Thnver 111 

State of New Hompshi.re
County of Rockingham “ Dec. 3, 1974

Personally apreared Harr..' B Thayer III before me and took
oath to the above 1::,temi!nt.

s/s John C4 lmore JP
john E. tatmore
Justice of the Peace

The Honorable Board then adjourned.
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RESOLUTION

WHEREAS the State of New Hampshire coaducted n biennial general clectiol,

on November 5, 1974, and

WHEREAS the report of the Secretary of State of the return of the votes

cast for United Staten nator was duly laid before the Governor and Council

on November 21, 1974 as Louis C. Wyman, Manchester, 110,716; John A. Durkin,

i-lanchester,.110,361; and Carmen C. Chimento, Brookline, 1,327; whereupon

the Governor and Council ". . .and authorized t71',.2 Governor to issue election

certificates in accordance with the (above) records," and formally declared

"Louis C. Wyman, Manchester, having received the largest number of votes

cast for United States Senator. . .elected. . .," and

WHEREAS formal documentation was not prepared forthwith by the Se.:.retary

of State due to the then ongoing official recount in said election, nod

WHEREAS a formal request was made by legal counsel for John A. Durkin,

Manchester, on November 6, 1974 for impounding all ballots and a formal

request was made by the same parties on November 7, 1974 for an official

recount by the Secretary of State, and

WHEREAS such an official recount was conducted by the Secretary of State

on November 18, 1974 through November 26, 1974, and

WHEREAS upon completion of said official recount the Setretary of State

on November 27, 1974 announced that the votes cast for the eieLtion ol

United States Senator were John A. Durkin, Manchc.ster, 110,924; imti, C.

Wywn, Manchester, 110,914; and Carmen C. Chimento, Brookline, 1,513; and

th,rcopun the Secretary of State presented these totals to the Governot

amid Canal I. lot certification wit hi. au Iwo', .ol
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• UnER:AS the Governor and Council, acting prudently, on Now-mb,-1-7-,-P97!,-•

sought an informal opinion from the At Genetal of New Hampshire

as to when final certification was appropriate and legal, having in mind

that a further appelate proceeding still remained available to either Mr.

Durkin or Mr. Wyman with the Ballot Law Commission, a State agency, and

WHEREAS the Attorney General advised the Governor and Council on November

27, 1974 that they should then certify Mr. John A. Durkin as the elected

United States Senator at that point in time and on a further request from

the Governor and Council the Attorney General stated in an informal opinion

that the State Ballot Law Commission would certify direct to the United

States Senate and to the participating candidates of aay changes in the

total votes cast when the Ballot Law Commission reviewed challenged ballots,

and

WHEREAS the Governor and Council then requested the Attorney General to

draw up a qualifying resolution providing for a conditional certification

for John A. Durkin which was unanimously passed by the Governor and Council

and which read, in part. . ."The Governor and Council make this certification

aware of the rights of appeal to the State Ballot Lew Commission contained

in RSA 68," and

WHEREAS on November 27, 1974 counsel for Louis C. Wyman, Manchester, appealed

the declaration of recount of the Secretary of State under RSA 68:4 11, and

WHEREAS during the ensuing dates between December -4, 1974 and December 23,

1974 the State Ballot 1.3W Commis,,ion acted in cole:id.2r,lion•and review o:
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WHEREAS on December 5, 10/4 the Governor and Connell fit-at wei:e matie-avat'O

of two ,worn affidavits al leg that the SecrLtary of :Awe in ,ondueting

the official recount had failed to count write-in ballots on the voting

machines in the town of Exeter, and

WHEREAS the Secretary of State, under questioning by the Governor and Couucil,

admitted that he had not counted write-in ballots on the voting machines

in the town of Exeter nor in the cities of Manchester, Nashua and Portsmouth

based on his interpretation of a prior Ballot Law Commission ruling occurring

during a previous election which now appears not to have been applicable

in this particular election s4lice it applied in multiple .choice elections

and not in a "one-choice election," and

WHEREAS it was clearly apparent to the Governor and Council that all votes

Lost ui1;uvetaber 5, 1.9-'4 e t hiL OOic not d ;a tl.,

by the Secretary. of State thus creating inaccurate totals in the qualified

certification of John A. Durkin, and

WAEREAS the Secretary of State, under questioning by the Governor and Council,

was unable to offer any reason for his failure to advise the United States

Senate nor the candidates of the qualified certification drawn by the Attorney

General and unanimously passed by the Governor and Council on November 27,

1974 certifying John A. Durkin and which clearly indicated the awareness

by the Governor and Council of the availabilitY of a further appelate procedure

through the Ballot law Commision in the event of a request for a review of

challenged ballots by either candidate, and
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UlthREAS the Governor and CounCil-Tc.,IC- ,Urfringly-til.:r .“ 

votes were reviewed by the State Ballot hal., Commission and deterninafjou,

made, and all appeal routes had been exhausted at the State level that

certification by the highest executive authority in the State of New

Hampshire, namely the Governor and Council, had been premature and inaccurate,

and

VWSRAS the Governor and Council for these reasons then acted on December

5, l974 to decertify the previous qualified certification of John A. Durkin,

Manchester, and

WHEREAS the Ballot Law Commission has formally announced on December 24,.

1974 that the following totals in the election of the United States Senator

are final and accurate as in their best judgment reflecting the intent

of each voLet, and

WHEREAS under the Constitution of New Hampshire, Part II, Article 62, the

Governor and Council is responsible "For ordering and directing the affairs

of the State, according to the laws of the land,"

NOW THEREFORE the Governor and Council, acting as the highest executive

authority in the State of New Hampshire concurs with the State Ballot Law

Commission in the issuance of a CerOficate of cliaag.cd Declaration and

,Af,,..Ti_paipiin;;IRiulort. of. the Nev! HamEshire Ballot 1.c.v4 Commission dated

Decembur 24, 1974 of the total vote cast as being Louis C. Wyman, Mancho,ter,

110,926; John A. Durkin, Manchester, 110,924; Caisson C. Chimento, Brookline,

1,513; as being an accurate representation of the total votes cast for each

cAndidate in Lite bionniai clvuLiou hcld 0. Nov,11,or 5, 19./4 for tIn

of United States Senator, and
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NOW MM.:PORE the Governor and Council directs the Sectajy-a- St t-e-,- acting

in the capacity of Secretary to the Executive Council. (New Hampshire Consti-

tution, Part II, Article 64) and as Clerk and Recording Officer of the

New Hampshire State Ballot Law Commission (RSA 66:1) to make this Resolution

part of the certification docuents of Louis C. Wyman, Manchester, and

NOW THEREFORE the Governor and Council authorizes the Governor to declare

Louis C. Uyncn the elected United States Senator and to issue to his a

certificate which will, include the following paragraph:

This certifies that the Governor and Executive
Council having reviewed and accepted the findings
of the New Hampshire Ballot Law Commission that
at the biennial election held on November 5, 1974,
Louis C. Wyman of Manchester received 110,923 votes:
that John A. Durkin of Manchester recej., 1,110,t!24
votes; that Carmen C. Chimento of Broe'72 1.e,:eived
1,513 votes in the contest for United Statos Senator,

the Governor to issue to nim a Certiiicate ol Election
reflecting the said certification of the Ballot Law
Commission.

,/

/ IC •
Robert I.. :;1.111,.
secret Al ) 01 Sim.,

Governor M,Thrim ThcLitF,o

Exe

)
,c
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THE STATE OF NEW HAMPSHIRE

Executtue Depaitiment

To the. Pitaident v6 the. Senate cs6 the United State,s:

Thi6 is to ceA1416y that on the 6i6th day o6 Novemben,

r.ineteen hundaect and .seventy-6oua

LOUIS C. WYMAN

Was duty chosen by the quat.(16i:ed CEC.CtOkA o6 the State cs6 New

glamtashine a Senaton 6nom 6aid State to aepne.6ent said State in the

Senate o6 the United Staten 6oa the tease o tin yeaaa, begiliming on

the thiAd day o6 Jam/wig, nineteen hundned and a even ty- 6ive

Thi4 eviti.6ie6 that the Goveanoa and Executive Councit having

neviewed and accepted the 6.6,ding,, o6 the. New Hampehiae Sattot Lw

Commtaaton that at the biennia(' eXection herd on Novembea 5, 1974,

Lcui6 C. Wyman eS Manche,sten aeceived 110,926 vote_s; that

John A. Dutkin e ManchesteA neceived 110,924 notes; that Camel: C.

United States Senatoa, heaeby dectalte Loui.s C. Wyman etect,!ci and do

authonize the GoveAnvk to i46ue to him a CeAti6i.cate o6 Erection

ae6recti.ng the aaid ceAti6ication o the Ballvt Law Commiasion.

t•

v
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Senator PELL. oenauor utriltin
Senator GRIFFIN. Chairman Snow, what procedure was followed in

permitting or allowing Xerox copies of ballots to be made?
Mr. SNOW. At the request of both sides, at termination at the end of

our proceedings, Senator Griffin, the candidates, or their representa-
tives, I understand, went with a representative of the secretary of
state and the attorney general to the depository where the original
ballots are being kept under lock and key, and made Xerox copies of
whatever they wanted, and then went away with those Xerox copies.
And, as I understand it, both sides got the same set of whatever they
agreed they wanted to have copied.
I have no personal knowledge of what those are, because we were

not there. This was after the termination of our hearing.
Senator GRIFFIN. I was impressed by the procedure followed by the

ballot law commission, that you went into the protested ballots one
precinct or ballot box at a time without knowing how many protested
ballots there would be, and so on. I can't recall where that testimony
appears in your statement.
With all of the parties having Xeroxed some large undetermined

number of ballots up there, the Senate committee wouldn't quite be in
the same position—that is my own observation.
I take it that counsel for both sides are busily examining those Xerox

copies and trying to figure out all sorts of arguments and things, which,
of course, they are entitled to do.
I notice that the ballot law commission, on page 13, "D. We refused

a request to recount all ballots in the towns of Lancaster, Meredith,
and Merrimack."
I don't quite quite understand why.
Mr. SNOW. Why the request or why the refusal?
Senator GRIFFIN. Why the refusal?
Mr. SNow. These ballots had already been recounted by the secre-

tary of state. These had not—they had not been recounted. The request
was that the complaining party thought there was an error between
the tally sheet count and what had been reported by the secretary of
state. And after the fact, they are asking us to go count all the ballots,
not to determine who voted for whom, but how many total ballots there
were.
In our opinion this would have been a recount of the previous re-

count, which we were not entitled to do.
Senator GRIFFIN. Here, again, you concluded that your statutory

authority did not permit you to do that?
Mr. SNOW. That is correct.
Senator GRIFFIN. That is not to say someone else should not review

the question of irregularities in a situation like that?
Mr. SNOW. Our decision was based exclusively, Senator Griffin, on

our understanding of what our statutory authority was. In point o_f
fact, one of the parties was suggesting we should not be doing it
throughout and the other party was suggesting we should.

Senator GRIFFIN. May I ask which party was making which sug-
gestion?
Mr. SNOW. Mr. Wyman's position was that these issues should all be

gone into. Mr. Durkin's attorney took the position we were already
going outside of the scope of our authority in allowing oral testimony,
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which we did on the questions of spoiled ballots and on allowing count-
ing of write-in ballots from voting machine, which we did do.

Senator GRIFFIN. Except for the so-called closed meeting to which
reference was made at the outset where the commission determined
whether it was going to proceed or how it was going to proceed, were
all other proceedings of the ballot law commission open to the public,
to the press?
Mr. SNOW. The answer to your question is simply yes.
Let me make if I may, one comment about the whole issue of closed

meetings. The claim was this was a violation of New Hampshire rights
to notice. That issue was waived at the hearing, I understand before
the three-judge panel. I think it is important that be made.
Let me also say one of the exceptions to the rights to know, in New

Hampshire, is an emergency meeting, and that is what I indicated it
was in order to merely get the procedural ground rules going.
Senator GRIFFIN. And throughout the proceedings held by the ballot

law commission, were there representatives of the Senate Privileges
Elections Subcommittee observing?
Mr. SNOW. They were there for all periods of time that they were

in New Hampshire and at our suggestion and invitation
' 

they sat
directly behind us, Senator Griffin, so that if they chose to stand and
watch us over our shoulders as they did many afternoons while we
considered tough ballots, we were very happy to have them do so and
we discussed them with them, at the same time, and let them see them
so that they could see at all times what we were faced with, if you
will.
Senator GRIrFIN. Thank you, Mr. Chairman.
Senator RPM. Thank you.
Senator Byrd.
Senator BYRD. Mr. Snow, I compliment you and the Commission on

what appears on the face of the record to have been a fair and objective
approach to the problem.
As you indicated in your statement—for which I also want to com-

pliment you—
Mr. SNOW. Thank you, sir.
Senator BYRD (continuing) . Reading from the bottom of page 6:
However, before arriving at its conclusions, the Ballot Law Commission had

to rule on all of the protested ballots during the recount procedure. No count
was attempted of these total ballots during the Ballot Law Commission hearing,
but it can reasonably be estimated to be in excess of 3,500 in number.

When it was all boiled down, how many ballots did you actually
review?
Mr. SNOW. I do not have an absolute count. It has been referred to

several times today as something in the order of 400, Senator Byrd.
I cannot quibble with that. I think that probably is a very fair
statement.
Senator BYRD. Those 400 being ballots independent of those num-

bered in the 3,500 or were they included in that 3,500?
Mr. SNOW. That is included in that number.
Senator BYRD. That is included in that number. Then approxi-

mately 3,500 ballots went through your hands, but you singled out
approximately 400 for decisions by the Commission, is that right?
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Mr. SNOW. The answer is "Yes", and the reason we did, those are
the ones that counsel for each side presented us with after reviewing
them beforehand themselves.
Our procedure was that each box was brought out and put on the

table in front of the two attorneys who sat facing us. We would open
the box, take out the envelope, hand it to the attorneys first. They
would open it up, divide the protest according to who protested what
in two piles. Then review at their leisure those they wished to now
have us review. We would do that, mark those as a separate exhibit,
put them in a separate envelope and say "We have considered these,
this is exhibit 135," or whatever it is, have it marked for identification.
Those that they said, "We do not now wish to have you read these,

we will reserve our rights for future date," we would put in a second
envelope, the next succeeding number in most cases, and mark it num-
ber 136—W or D, and have it marked for identification.

Senator BYRD. So as to the approximately 3,100 ballots, neither
contestant asked that any one of those be reviewed by your
commission?
Mr. SNOW. That is correct, Senator Byrd. In most cases the issue

that they wished to have presented or the issue that they were pre-
serving already had been decided by a previous decision of the Com-
mission, and so they said based on what you have already done, we
will reserve our right on these.
An example of that would be check marks or red ink, or defacing

of the ballot, extraneous markings on some of the ballots. The big X
question. These kinds of things.
If we had already made a decision and they did not think it was a

new issue, in many instances they did not ask us to rule again, but
said they would merely reserve their rights, because another body
might have a different standing, and that might then become relevant.
Senator BYRD. So that insofar as the 400 ballots were concerned,

those were the only ballots with respect to which one or both sides
requested or felt that you should review?
Mr. SNOW. That is correct, sir.
Senator BYRD. In other words, you did not toss out one here and

one there to which an objection was raised by either side?
I am talking about the 3,100 now. None of the 3,100 consisted of bal-

lots which the Commission said regardless of what you said, Mr.
Wyman or Mr. Durkin, we do not think we ought to go into that.
Mr. SNOW. Clearly not. The answer to that question is, "No."
Senator BYRD. This would involve, I am sure, a very detailed exam-

ination of the votes perhaps, or at least a portion of those 400, but can
you give a simplistic answer as to how you came out with 12 addi-
tional votes over the recount—none of which went for Mr. Durkin, but
all of which went for Mr. Wyman?
Mr. SNOW. The answer to the question in its simplest form is we

did not. What I said in my statement, Senator Byrd, was that the net
result of the recount was an increase of 12 net votes for Mr. Wyman.
That net 12 came about in the following fashion. If my recollection
does not desert me at this time, he had a net over Mr. Durkin of three
write-in votes not previously counted off the voting machines. He had
a net of six over Mr. Durkin on the question of the spoiled ballots
which had been previously counted and were subtracted.
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There were, in addition to that, a net of one of the first two cate-
gories of the big X's and so-called erasures and things of this nature,
so that that is where the 12 came from.
Senator BYRD. You started with 110,924 votes for Durkin and 110,-

914 votes for Mr. Wyman, which totaled 221,838 votes. You did not
review the 221,838 votes. You only reviewed approximately 400 ballots.
Would you indicate your methodology of arithmetic in that you

could not count the whole, not review the whole, but only a certain por-
tion and end up with Mr. Wyman 110,926, Mr. Durkin 110,924?

Air. SNOW. Simple answer would not be simple to arrive at.
A simple way for me to answer the question is to refer you to the

decision of the ballot law commission decision dated December 24,
1974, which had appended to it my daily notes which were transcribed
and dictated at the end of each day in which I attempted to summarize
the changed votes for that day and the basis of it. And that is an
appendix to that decision.
If you do not have one I can certainly make one available to you.
It went up and down is the simple answer, day after day. It got to

zero, one candidate was ahead, another candidate was another day,
and it just went on day after day and ultimately ened up there. But
it went all over the lot throughout the entire hearings.
Senator BYRD. In other words, you started out with 221,838 votes

you separated 400 votes and decided that these are the 400 we need
to review 
Mr. SNOW. No, sir.
Senator BYRD [continuing]. Which would leave, let's say, 221,438,

and then add to each side as we go along? This is not the approach
you took?
Mr. SNOW. No, sir. As I said in my statement, what we did is take

each box from each precinct, one at a time, 299 precincts, State of
New Hampshire, and went through every single one of them, every
box, every vote potentially could have come before us had it been
protested. We knew not beforehand how many were going to be found
in each one of those boxes.
I broke open the seal and I took out the first town from the first

county. Within that envelope there might have been 60, 70, 100 pro-
tested ballots. We processed all of them. I believe there were, as I say,
3-4,000 of those probably. But each attorney, representing each can-
didate, then decided which they wanted to have us consider at that
time. They made the decision, not us, sir.

Senator PELL. I do not understand one thing. How do you mean you
opened up the envelope and then found the protested ballots. You
mean the protests were made at the actual time of the voting?
Mr. SNOW. At the time of the recount, sir, before the secretary of

State.
Senator PELL. I expect the secretary of state's recount-
Mr. Sisrow. Yes

' 
sir.

Senator PELL. Then they were all put back in the envelopes after-
ward?
Mr. SNOW. No what they did, they separated at the time of the

recount from all of the ballots those ballots from each town that were
being specifically protested. Each one of those got a little pink slip
stapled to it by the secretary of state which he marked. For example,
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ballot counted for Wyman, protested by Durkin, counted "no vote."
And whenever that pink slip was on there, we knew it was a protested
ballot. They were all then put in a separate envelope and marked "Pro-
tested ballot" and sealed.
Senator GRIFFIN. Mr. Chairman.
When you say they were all put in, this is confusing.
Mr. SNow. All of the protested ballots.
Senator GRIFFIN. Protested only?
Mr. SNow. Yes, sir, pink slips.
Senator GRIFFIN. Put in an envelope?
Mr. SNOW. Yes, sir, and sealed and marked "Protested ballots." That

envelope was then deposited on top of the other remaining ballots for
each box and the box was sealed. So that we had to open physically
each box which might have had 10,000 ballots in it, remove the ballots
with a few hundred or whatever protested ballots, open it, let the can-
didates' attorneys decide which of those they now wanted us to review.
Senator PELL. Thank you.
Senator BYRD. On page 12, you set forth a number of counsels mo-

tions that were denied. May I ask in each instance, beginning with A,
was your refusal based on a failure to lodge timely protest by either of
the parties?
Mr. SNOW. In addition to the jurisdictional question you mean?

Because clearly all of these we felt were outside our jurisdiction, but in
almost all of the instances—there were some of these that had been
protested at the time of the recount.
Senator BYRD. But you refused, you declined, you denied the motion

on the basis in each of these that it was beyond the jurisdiction of
your commission?
Mr. SNOW. Yes, sir.
Senator BYRD. Regardless of whether the protest had been

registered?
Mr. SNOW. I believe that is correct.
Senator BYRD. In due time?
Mr. SNOW. That is correct, yes. Because only in one instance—in two

instances were there actually protests launched at the time of the
recount and those were the absentee votes in Nashua and the voting
irregularities in Manchester I believe.
The record would be the best evidence of that and the full transcript

is before you. I believe all of the others were issues that came up dur-
ing the course of our hearing.

Senator BYRD. So only with respect to B and C were timely protests
made?
Mr. SNOW. That is my recollection, Senator, without having the rec-

ord before me.
Senator BYRD. But even in those two instances, you declined to re-

view the recount because of the jurisdictional question?
Are you having trouble hearing me?
Mr. SNow. I am getting side noises sometimes.
Senator GRIFFIN. Did you say B and C?
Senator BYRD. I said B and C.
Is it your recollection that both sides accepted your decision with re-

spect to the declination to allow—or to review the 10 requests?
Mr. SNOW. Well, I am not sure how to answer the question as to

whether they accepted it. They immediately proceeded to the New



235

Hampshire Superior Court on some of these. I did not participate in.those hearings, so I do not know how many were protested there, Sen-ator. But I know many of these were raised on the theory that we had
declined jurisdiction and they therefore were proceeding to the su-
perior court and asked the court to take judisdiction over these issuesand decide them.
Senator BYRD. Do you agree with Mr. Rudman, the attorney general

that the conclusion of the commission may in good faith be questioned
by Mr. Durkin?
Mr. SNow. If the question is whether I believe that a dissatisfied

or losing party has a right to question the validity of a judgment of
any person, the answer is yes, sir.

Senator BYRD. I can understand your feeling that the results of the
review by the commissioner were based on conscientious good faith,
objective, impartial decisions. But Mr. Durkin is questioning the re-
sults of your review.
Mr. Sisrow. Mr. Durkin is questioning my integrity, sir.
Senator BYRD. Well, I am not concerned about that. That is irrele-

vant so far as I am concerned.
I do not question your integrity.
But is Mr. Durkin questioning the decision of the commission?
In other words, is he saying the commission was in error in some

of its judgments on some of the ballots?
Mr. SNOW. That is what he is pleading, and I agree that is what

his pleading say, yes, sir.
Senator BYRD. An do you feel that that is a conclusion which a rea-

sonable man could reach?
Mr. SNow. I believe, as I said earlier, that any party before any ad-

judicatory party or quasi-adjudicatory party has a right to question
issues of fact with which he disagrees, yes, sir.

Senator BYRD. That is not quite the answer to my question.
Mr. SNow. I do not believe, Senator—
Senator BYRD. Would you say that as a reasonable man, the judg-

ment could be questioned?
Mr. SNOW. I believe—yes, certainly.
Senator BYRD. You believe in it, I know you believe in it. But is it

reasonable for me or John Doe, as a reasonable man, if he feels that
there is justification, as Mr. Durkin demonstrated that he did, and
which you perhaps in some instances would be able to refute, but he
demonstrated that there were certain inconsistencies in the way that
the commission ruled on various ballots. Now, that being the case,
could not a reasonable man come to the conclusion that the commis-
sion erred in its judgment—
Mr. SNOW. I do not agree—
Senator BYRD [continuing]. That the commission indeed was not

consistent, that therefore the 400 ballots that were reviewed by the
commission should be subject to rereview ?
Mr. SNow. I do not agree with the premise Which was the basis of

your question, which is that the commission proceeded in approaching
these in any inconsistent way.
I do not believe that has been demonstrated by anything that I have

seen here today.
Senator BYRD. But that is not my premise. I am not saying you did

or you did not. But I am saying that for the sake of argument, if Mr.
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Durkin is correct that there was inconsistency—and here is where I
think we need to find out whether or not there was inconsistency, you
maintain there was not and you may be right, but if there was incon-
sistency in truth, then there would be legitimate reason to say that
the conclusion was not the right conclusion, that the commission erred,
and that the conclusion should be reviewed. That would not be an un-
reasonable position to take?
Mr. SNow. Certainly not. Certainly not. And I believe the question

anticipates the answer.
What you are saying, I believe, sir, is if error can be shown by a re-

viewing body, that decision should be changed and I certainly would
agree with that.
Senator BYRD. Mr. Chairman, I have no further questions at this

time.
Senator PELL. Thank you.
Mr. Snow, who presently has got custody or control of all of the

ballots, machines, and other election material; where are they and are
they secured?
Mr. SNow. The answer to the first part of your question is that all

of the ballots which were marked as exhibits are locked in the police
headquarters, Evansville and are secure. The ballots not marked in
evidence but which we believe might be pertinent to this are locked in
the National Guard armory, and they are secured in a separate vault.
Senator PELL. In other words, 400 are with the State police, the

3,000 are 
Mr. SNOW. The 220,000.
Senator PELL. 3,000 are with the 220,000?
Mr. SNOW. That is correct.
Senator PELL. In other words, the pink slip ones to which neither

side took exception blended in with all the others and where are they
again?
Mr. SNow. State Police, Crime Laboratory, Evansville, walk-in

vault.
Senator PELL. Where are the machines?
Mr. SNow. The machines are locked in wherever and whatever town

they had come from. There are only four cities or towns in New Hamp-
shire—Exeter Portsmouth, Nashua, and Manchester. They are secured
in whatever Place they are usually secured in. The counters have not
been changed. We have instructed the voting officials to keep them
in the same fashion they were in at the time of the recount.

Senator PELT,. And would you give us your reason, as an expert,
in this field now, for the difficulties encountered in determining the in-
tent of the voters in counting the votes? Was it paper ballot system
you used?
Mr. SNOW. The really tough problem we were asked to rule on

were those in which there was a clear X, for example, in the Durkin
box and a marking of some kind in the Wyman box. Question then
became was there an attempt at an erasure? First start out on one side
and go to the other? Or was there an attempt to cross over the top of
an X that had been put in the wrong box and the man changed his
mind?
These kinds of decisions. Was it really a pencil that was too sharp

and left a very strong deep hole in the paper, but left very little mark-
ing on it? What was he trying to do? It is those kinds of decisions.
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And .the ones with large X's and the ones that were spoiled were
the easier ones. Those become an application of what we thought the
law was to the facts as we saw them. The others were much more
subjective.
. Senator PELL. Is there any ground for doubt in your opinion rela-
tive to which candidate is entitled to seek the Senate?
Mr. SN-ow. Not at this point, sir.
Senator PELL. No doubt in your mind at all?
Mr. SNOW. Absent as I said in my statement the consideration by

this august body of the question of voting irregularities which we did
not consider. But in terms of the things we did, although as Senator
Byrd has pointed out honest men might differ as to how to approach
it, and how they would rule if they were sitting in our place, I believe
we followed the statutory procedure to its end.
Senator PELL. Were there any bona fide allegations of fraud or

other violation of law involving this election to your knowledge?
Mr. SNOW. None that I am aware of.
Senator PELL. Mr. Rudman?
Mr. RUDMAN. None whatsoever, Senator.
Senator PELL. Thank you.
Senator GRIFFIN. May I?
Chairman Snow, focusing on the 10 categories that Senator Byrd

referred to, beginning on page 12 and going over to 13, the situation
where the ballot law commission refused for one reason or another
to recount or review. I ask this question of you, I suppose the chairman
has appropriately recognized you are an expert witness, even though
some of these matters as you have said were not before your com-
mission, but Senator Byrd referred to categories B and C. I am not
quite sure what the point was there.
On these other categories, is there not reason for the Senate, if it

is to review this election at all, to look into some or all of these cate-
gories and can you be specific and elaborate in that regard?
Mr. SNOW. Well, my position, as I have stated, Senator 
Senator GRIFFIN. I know you did, but it seems to have gotten lost

up here somehow and I think you ought to restate it.
Mr. SNOW. You have to excuse me. I am used to telling the judge

one time and if I try again, he usually tells me to sit down.
With respct to the absentee vote in the town of Amherst, this was

one ballot only.
Senator GRIFFIN. I see.
Mr. SNOW. And the ballot was delivered by the town clerk of

Amherst after calling up the secretary of state and telling him that
through clerical error, this absentee ballot should have been counted,
but through some clerical error, the voter's name had been left off
the check list and he presented it to us and we were asked to count it.
We did not.
We did not open it, as a matter of fact. It is sealed in .an envelope

and has exhibit number on it and we have never looked at it. So I have
no idea as to which voter, if any, which candidate, if any, that was for.
With respect to the claimed irregularities in the. city. of Nashua,

the claim there was that there were gross irregularities in the proc-
essing of absentee votes in the city of Nashua.

44-632 0 - 75 - 16
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With respect to the voting machines in Manchester, the claim was
that there was a discrepancy between the public counter and the pro-
tective counter which exceeded 1,000 in number.
Senator GRIFFIN. If I may interrupt you, the point I would like to

get at is your ballot law commission did not rule on these matters, but is
that any reason that this Senate committee should not look at these
matters?
Did the parties waive their rights?
Mr. SNOW. Negative. And in my opinion, the answer to your ques-

tion is the fact that we did not rule on them has no bearing on what
your body does in any way.

Senator GRIFFIN. I get the impression that we are only considering
or maybe only considering reviewing what you did.
I think it needs to be emphasized what the role was you played, and

what is the status of those things which you did not review.
Mr. SNOW. As I pointed out, they have not been ruled on by either

the secretary of state, the ballot law commission, or any New Hamp-
shire agency or court. And to answer your question further, no one
has waived any of their legal rights with respect to any of those legal
issues.

Senator GRIM N. As I understand it, the New Hampshire Supreme
Court with respect to these matters ruled that the Senate was the ap-
propriate place for review is that correct?
Mr. SNow. That is correct. That is the most recent ruling of the

supreme court, which is about 4 days old.
Senator GRIFFIN. Supreme court?
Mr. SNow. State of New Hampshire.
Senator BYRD. Mr. Chairman.
Senator PELL. Senator Byrd.
Senator BYRD. Did the New Hampshire court rule that, that the

Senate was the appropriate place for review?
Mr. SNow. I have a copy of the decision.
Senator GRIFFIN. I am not an authority on that.
Senator BYRD. Just the word "appropriate" is the word to which my

question is pointing.
Senator GRIFFIN. If we understand each other, and I think we do

now, I just want to make it clear that these other questions that are 
enumerated here on pages 12 and 13 were not looked into by the ballot
law commission. Clearly we have to look at it independently to de-
termine if the Senate, if we go into it at all, would go into those ques-
tions. The fact that the ballot law commission didn't, would not
necessarily foreclose or preclude parties from so requesting.
Senator BYRD. I agree with the Senator. This is a decision that the

committee would make. But we are not to infer from the court's de-
cision that the Senate has a responsibility to go into those other areas.

Senator GRIFFIN. Well, I think we agree, the Senate has the power
and authority, which is very broad under the Constitution, to do- noth-
ing, to review at all, or to review any part of it.
Mr. SNow. The answer to your question, sir, is the decision is of

January 6, 1975, Wyman v. Durkin, and on page 2 of that decision
the supreme court says in part, and I quote:
The Senate of the United States, under article 1, section 5, of the Constitution

of the United States. like our own Senate, under part 2, article 35, of the New
Hampshire Constitution, is vested with the power to judge the election and
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qualification of its own members, including the complaints which are the subject
matter of these proceedings, were to take jurisdiction over these claimed ir-
regularities, Manchester voting machines and Nashua absentee vote discrepan-
cies.

Senator GRIFT1N. I think the point needs to be made and em-
phasized that if there were timely questions raised concerning alleged
irregularities which were brought to the attention of the ballot law
commission but if the ballot law commission declined to rule on,
not because they did not think they were of substance but because they
didn't think they had the statutory jurisdiction to do that, and if the
person—and I take it in some instance it is one side and others it is
the other side—has gone to the Supreme Court of New Hampshire
and the Supreme Court of New Hampshire has not seen fit to review
those alleged irregularities on the grounds that Senate is the appro-
priate forum, it seems to me we have a responsibility to look closely
at the claim there; otherwise we are leaving the person raising the
question with no place to go at all. That is the point I want to make.
I do not think I need to pursue it further.

Senator BYRD. Would the Senator yield?
Senator GRIFFIN. Yes.
Senator BYRD. If I should accept that premise without question,

which I would not, is it not correct, Mr. Snow, that the Senate would
only be looking at those areas involved in paragraphs B and C? In
that those were the only two areas with respect to which timely pro-
tests were entered?
Mr. SNOW. That, sir, depends, it seems to me, again, on which road

the Senate chooses and this committee 
Senator BYRD. No, I am taking your own testimony. You said

earlier in regard to this list of 10 acreas, the commission refused to
decline to go into them because, in all of them, there was a jurisdic-
tional question; in the cases of B and C, their timely protest had
been entered, but you declined to look at those because of jurisdic-
tional questions.
Mr. SNOW. We had two burdens which complaining party had to

meet, you are correct, timely protest plus jurisdictional. With respect
to the two you have just mentioned, there was protest with juris-
dictional problem, that is correct.
Senator BYRD. Mr. Chairman, may I follow up on those two areas

just with this one question?
Senator PELL. Right. Before doing so, let's insert in the record the

supreme court rulings of the dispute.
Senator BYRD. Very well.
Senator PELL. Without objection, so ordered.
[Supreme court rulings follow:]
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1 Original
No. 7083

2

3

4

5

6

7

8

9

LOUIS C. WYMAN

V.

JOHN A. DURKIN & a.

December 16, 1974

Stanley M. Brown, Donald R. Bryant, Michael F. Farrell, and James 

10 H. Schulte (Mr. Bryant and Mr. Brown orally) for the plaintiff.

11

Devine, Millimet, Stahl & Branch, and John T. Broderick, Jr. 
12

13
(Mr. Broderick orally) for the defendant, John A. Durkin.

.

14

15

16

17

David A. Brock by brief and orally for the defendants Governor and

Council and Secretary of State.

orally

Thomas D. Rath, assistant attorney general,/for the defendants

Ballot Law Commission.
18

19 PER CURIAM. This petition brought by the plaintiff Wyman, the

20 Republican candidate for the office of United States Senator at the

21 November 5, 1974 election, against the defendant Durkin, the Democratic

22 candidate for the same office, seeks a writ of certiorari directed to

23 the State ballot law commission requiring it to certify the circumstances

24 of the adoption by it of a certain rule or rules with respect to write-in

25 votes on voting machines and other matters relating thereto; and if

26 the rule is found, by the commission to have no application to the

27 pending contest the petition seeks a writ of prohibition, prohibiting

28 the commission, the secretary of state, and the Governor and Council

29
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from certifying any winner in the contested election until all write-in1

2 votes on voting machines have been canvassed and counted, and any protests

have been ruled upon by the commission. The petition joins as parties3

the ballot law commission, the secretary of state, and the Governor and4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Council Tor jurisdictional purposes only."

The defendant in support of his answer and motion to dismiss contends

that jurisdiction to review contested elections to the United States

Senate is vested exclusively in that body under Article 1, section 5 of

the United States Constitution, and that for this and other reasons the

plaintiff's petition should be dismissed.

Following the election of November 5, 1974, at which the returns

showed the plaintiff to be the successful candidate, a recount was con-

ducted by the secretary of state at the defendant's request, and the

defendant was thereafter certified as the successful candidate (RSA 63:7,

8), subject to appeal to the ballot law commission as provided by RSA

59:98. Thereafter, the plaintiff appealed to the ballOt law commission

(RSA 68:4 II), and the Governor and Council acted to rescind the Durkin.

certificate as premature. Hearings before the ballot law commission were

in progress when the plaintiff's petition was filed in this court on

December 9, 1974.

The plaintiff complains of a regulation relative to voting machines

adopted by the commission in 1962 (RSA 59:27), providing in substance that

a write-in vote appearing upon a voting machine ballot bearing the printed

name of a candidate shall not be counted for him "for the same office".

The plaintiff contends that the regulation should have no application to

the pending contest, and if so applied would be invalid because in

violation of the State and Federal Constitutions. It appears from the

affidavit of the chairman of the commission filed in the case, that the
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plaintiff's contention that the regulation should not apply to ,this

contest has been tentatively accepted by the commission to the extent

that certain write-in votes on voting machines have been countdd by

the commission, subject to reconsileration by it at the close of its

hearings currently in progress. In the light of this affidavit,

the plaintiff at oral argument has waived his prayer for a writ of

certiorari.

A writ of prohibition is an extraordinary writ issued to prevent

the exercise of jurisdiction not granted, and is to be used with caution

and* forbearance. Manchester Education Ass'n v. Superior Court, 109 N.H.

513, 257 A.2d 11 (1969). The chairman of the ballot law commission has

expressed its awareness of the principle that the legally expressed

choice of the voters shall be controlling. Murchie v. Clifford, 76 N.H.

99, 79 A. 901 (1911); Nickerson v. Aimo, 110 N.H. 348, 351, 266 A.2d 828,

830 (1970); Opinion of the Justices, No. 7050 (November l, 1974). CounFe:

for the Governor and Council and secretary of state has assured tae court

that no certificate of election will issue before the commission has com-

pleted its functions.

In these circumstances and upon the record before us, we ar, of the

opinion that no writ of prohibition may appropriately be issued. The

commission is proceeding within its statutory jurisdiction, and we will

not presume that the defendant constitutional officers will take further

action before the commission has carried out its legal responsibilities.
order is

Opinion of the Justices, No. 7089 (December 16, 1974). Accordingly, the/

Writ of prohibition denied; petition dismissed. 
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To fin Excellency the Governor and the Honorable Council: 

In the resolution you pose the questions whether write-

in votes cast on voting machines in "one-choice" election con-

tests should be counted by the secretary of state pursuant

to RSA 59:98, by the ballot law commission according to RSA

68:4 II and by the Governor and the Executive Council under

RSA 63:7, 8. The right of citizens to vote is guaranteed by

both the Federal and State Constitutions. U.S.

1, 5 2; Amend. XVII; N.H. CONST. pt. I, art, 11;

Sullivan, 101 N.H.

is a mechanism for

giving vitality to

Town Election, 115

429, 430, 146 A.2d 1 (1958).

CONST. art.

State V. 

A ballot

expressing the voter's preference, thereby

the right to vote. See In re Manchester 

Vt. 230, 231, 55 A.2d 612, 613 (1947). In

this State the statutes afford a citizen several ways to express

his preference by ballot. RSA 59:58; RSA 59:25 (Supp. 1973).

Whichever mode is selected by the voter, his expressed inten-

tion is crucial. Barr v. Stevens, 79 N.H. 192, 193, 106 A.

483 (1919); Murchie v. Clifford, 76 N.H. 99, 102, 79 A. 901,

902 (1911). Strict compliance with the technical form of a

vote must yield to recognition of the voter's indication of

intention. Keene v. Gerry's Cash Market, Inc., 113 N.H. 165,

168, 304 A.2d 873,

348, 351, 266 A.2d

The enactment

875 (1973); Nickerson V. Aimo, 110 N.H.

828, 830 (1970); see Opinion of the Justices, (Nov. 4, 1974).

of RSA 59:25 (Voting Machines) made it

possible for the voter to express his intention in ways additional

to those specified in RSA 59:58. By pulling a lever on a voting
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machine a citizen can register his choice of the names listed.

Alternatively, he can write in his preference by lifting a panel.

The counsel for the ballot law commission in a companion case

(Wyman v. Durkin, No. 7083) has suggested that this court should

not express an opinion on write-in votes on voting machines since

the ballot law commission has not completed its functions. We

assume the ballot law commission is completely aware of the guiding

principle expressed in Keene V. Gerry's Cash Market, Inc., 113 N.H.

165, 168, 304 A.2d 873, 875 (1973) as follows: "Statutes regu-

lating the form of ballots are generally regarded as directory

rather than mandatory. Annot., 165 A.L.R. 1263, 1264 (1946);

3 McQuillin, Municipal Corporations S 12.14, at 109-10 (3d ed. rev.

1963). They provide a convenient and uniform method for voting,

but should not be applied to disenfranchise voters because of

technical irregularities. Opinion of the Justices, 107 Me. 514,

516, 517, 78 A. 656, 657 (1910)." Accordingly we deem it in-

appropriate to give an advisory opinion to the Governor and

Council on question number 1. Opinion of the Court, 58 N.H.

621 (1879); Opinion of the Justices, 53 N.H. 640, 641 (1873);

Bell v. Pike, 53 N.H. 473, 474 (1873); see Opinion of the 

Justices 152 Me. 212, 216, 142 A.2d.532, 534 (1956).
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In light of what was said under question number 1,

we consider only that part of question number 2 which

relates to an actual tie under RSA 63:9. That statute

reads as follows: "Tie Vote. If two or more persons,

at any election of representatives in congress, shall,

in any district, receive the largest and an equal number

of votes, so that no choice is made, the governor, with

advice of the council, shall cause precepts to be issued

to the selectmen of the several towns within such dis-

trict for another election, requiring them to warn meet-

ings to be holden at the time specified in such precepts

for the choice of a representative." In the case of

such an actual tie, and only in that instance, does the

statute empower the Governor and Council to call for a

new election. Such power is consistent with a State's

authority to prescribe "the times, places and manner of

holding elections for Senators and representatives.

." U.S. CONST. art. 1, S 4; Roudebush V. Hartke, 

405 U.S. 15, 24 (1971); Smiley v. Holm, 285 U.S. 355,

366 (1932). The term "virtual tie", however, has not

been defined in your resolution nor do we find it

defined by any statute. It is a phrase of ambivalent
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content without known parameters. The statute confers

on the Governor and Council no authority to call a

special election except in the case of an actual tie

as specified by RSA 63:9.

Frank R. Kenison

'-'246111urence I. Dunca

Edward J ampron

William A. Grimes

December 16, 1974
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1 Original
No. 7092

2

3
JOHN A. DURKIN

4

5 V.

6
HILLSBOROUGH COUNTY SUPERIOR COURT

7

8 December 20, 1974

9

10 Devine, Millimet, Stahl & Branch (Mr. Joseph A. Millimet oraly

11 for the plaintiff.

12
McLane, Graf, Greene & Brown (Mr. Stanley M. Brown orally) for

13
Louis C. Wyman, intervenor.

14

15 PER CURIAM. In this petition for writ of prohibition, the issue is

16 -thether the superior court has jurisdiction to determine if in the elec-

17 tion for United States Senator illegal absentee ballots were counted,

18 whether voting machine malfunctions and whether certain other irregularr-

19 ties exist, and in the event thereof either to order the exclusion of

20 certain votes from being counted or to declare the election invalid and

21 order a new election.

22 The matter arises out of the contest for the 1974 election fcr

23 United States Senate between John A. Durkin and Louis C. Wyman. Plainl—ff

24 Durkin after a recount conducted pursuant to RSA 59:94-98 was declared to

.ve the greatest number of votes by 10 and a certificate of election was

26 issued to him by the Governor and Council on November 27, 1974, pursuant

27 to RSA 63:8. Thereafter Louis C. Wyman appealed to the ballot law

26 commission pursuant to RSA 68:4 II. On December 5, 1974, the Governor

29
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and Council then voted to decertify the plaintiff. While proceedings

before the ballot law commission were in progress, Wyman filed in the

Superior Court for Hillsborough County a petition alleging certain

irregularities and voting machine malfunctioning and seeking to exclude

alleged illegal votes or to invalidate the 1974 biennial election for

United States Senator. Plaintiff Durkin moved to dismiss for lack of

jurisdiction since article I, section 5, of the Constitution of the

United States vests exclusive jurisdiction in the Senate of the United

States to judge "the elections, returns and qualification of its own

rembers". The superior court assumed jurisdiction on December 16,

and on the same day plaintiff filed th_s petition. In the proceeding

before the ballot law commission, which has not been complete: interim

rulings which are subject to reconladeratior indicate candidate Wyman to

be in the lead by five (5) votes as of December 19, 1974.

There has been substantial litigation in this senatorial contest.

Wyman v. Durkin, No. 7083 (N.H. Dec. 16, 1974); Opinion of the Justices,

No. 7089 (N.H: Dec. 16, 1974); Durkin v. Snow, No. 74-359(D.NB.,(three-

judge court) Dec. 18, 1974). Prohibition is an extraordinary remedy which

is within the discretion of the court but which should be exercised "only

when the right to relief is clear." Hillsborough v. Superior Court,

109 N.H. 333, 334, 251 A.2d 325, 326 (1969). Without passing on the

merits of the jurisdictional contentions of the parties, we hold that a

writ of prohibition should not issue in this case. Manchester Education 

Association v. Superior Court, 109 N.H. 513, 157 A.2d 22 (1969); Wyman 

Durkin, No. 7083 (N.H. Dec. 16, 1974). We particularly note that n-Lthinq

in the denial of this petition without prejudice is to be construed' as a

aolding by this Court that the superior court has authority and jurisdiQ-

tion to order a new election.

Petition denied without prejudico.
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1 .dillsoorough
No. 7112

2

3

4
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9

LOUIS C. WYMAN

V.

JOHN A. DURKIN
ROBERT L. STARK, SECRETARY OF STATE

CARMEN CHIMENTO

January 6, 1975

Stanley M. Brown, Dort S. Bigg, Eugene M. Van Loan III and David

10 R. DePuv (Mr. Brown orally) for the plaintiff.

11
Devine, Millimet, Stahl & Branch and Matthias J. Reynolds and

12
William S. Gannon (Mr. Joseph A. Millimet by brief and orally) for

13
John A. Durkin.

14

15 Thomas D. Rath, assistant attorney general, orally, for Robert

16 L. Stark, Secretary of State.

17
Richard W. Leonard, by brief and orally, for Carmen Chimento.

18

19 PER CURIAM. This transfer arises out of the same case which was

20 the subject matter of the petition for writ of prohibition in Durkin v.

21 Hillsborough County Superior Court, 114 N.H.

22

(No. 7092, decided

December 20, 1974). The Superior Court (Bois, J.) has transferred

23 without ruling seven questions, the first of which is as follows:

24 "Does the Superior Court have jurisdiction either through RSA 68:4 II;

25 other jurisdictional statutes or through precedent, to invalidate an

26 election for United States Senator?"

27 The several States may regulate the conduct of senatorial elections

28 and may provide procedures necessary to guard again

29

irregularity and
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1 error in the tabulation of votes and against fraud and corrupt practices.

2 U.S. CONST. art. I, § 4; Smiley v. Holm, 285 U.S. 355 (1931). They may

3 provide procedures for a recount so long as they do not impair or frus-

4 trate the Senate's ability to make an independent judgment. Roudebush 

5 V. Hartke, 405 U.S. 15 (1972).

6 The proceedings before the ballot law commission are an integral

7 part of this State's elections laws under U.S." CONST. art. I, S 4.

8 Roudebush v. Hartke, 405 U.S. 15 (1972); Durkin v. Snow, No. 74-359

9 (D.N.H. (three-judge court) Dec. 18, 1974). On the record before us

10 and the arguments of counsel, there is no indication that the ballot

11 law commission has exceeded its powers under the statute (RSA ch. 68),

12 or failed to conscientiously afford all candidates a fair opportunity

13 to be fully heard in a manner consistent with due process. The ballot

14 law commission has ordered a certificate of election to be issued to

15 Candidate Wyman from which order Candidate Durkin has filed an appeal

16 to the Senate of the United States. RSA 68:11.

17 The Senate of the United States under article I, section 5 of

18 the Constitution of the United States, like our own Senate under part II,

19 article 35 of the New Hampshire constitution, is vested with the power

20 to judge the election and qualifications of its own members including

21 the complaints which are the subject matter of these proceedings.

22 Barry v. United States, 279 U.S. 597 (1928); Petition of Dondero, 94

23 N.H. 236, 51 A.2d 39 (1947); RSA 68:11; RSA ch. 67.

24 The petition in Hillsborough County Superior Court bases its

25 jurisdictional claim upon the last section of RSA 68:4 II. That section

26 
after vesting exclusive jurisdiction in the ballot law commission states

27 
that "nothing contained in this paragraph shall be construed to bar

28 
any person from recourse to the superior court on other questions,

29
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within the jurisdiction of such court, relating to the legality or

2 regularity of biennial elections or the results thereof." However

3 this language relates only to matters which are "within the jurisdic-

4 tion of such court." Certain statutes give the courts jurisdiction

5 in elections matters, e.g., RSA 64:6 and RSA 68:11. The latter

6 statute however specifically excludes cases of "contested elections

7 for the offices of United States senator, representatives in congress,

6 state senator or representative to the general court in view of the

9 constitutional provisions vesting in both houses of congress and both

10 houses of the general court exclusive jurisdiction over the elections

11 and qualifications of their respective members."

12 Traditionally our courts have not taken, jurisdiction over disputes

13 involving elections to legislative bodies either state or federal.

14 RSA ch. 67. We find no statutory authority under RSA 68:4 II or any

15 other jurisdictional statute or any binding precedent which gives the

16 superior court jurisdiction to invalidate an election to the Senate

17 of the United States.

18 The answer to question 1 is therefore "No" and it is unnecessary

19 to answer the remaining questions transferred.

20 Remanded.

21

22

23

24

25

26

27

28

29
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Senator Brim. Who protested in the case of B and who protested in
the case of C?
Mr. SNow. For the record, B being the claimed irregularities of

absentee voting in Nashua, protest was a Wyman protest.
With respect to C, the claimed voting irregularities voting machines

in the city of Manchester, initially the protest was a Wyman protest.
My recollection, again the record would be the best evidence Senator,

is during the recount there was a request by the Durkin forces for
testing of some of these voting machines with respect to the question
of irregularity.
I suppose both parties did some protesting on that issue.
Senator BYRD. Very well.
Mr. Chairman, again I want to compliment Mr. Snow and Mr. Rud-

man—and Mr. Crowley in absentia—for what appears to have been
a very conscientious approach to a most difficult job.
Mr. SNOW. Thank you, sir.
Mr. RUD3fAN. Thank you very much.
Senator Brim. Also I thank and commend them for the testimony

here today.
Senator PELL. Thank you very much. Thank you for your kindness.
Mr. Sisrow. May we be excused?
Senator PELL. You are excused.
Mr. SNOW. Thank you.
Senator BYRD. Will we have, Mr. Chairman, the opportunity to have

further contacts with these three commissioners in the event the
need arises?
Senator PELL. We will, but we will have to bring them back from

New Hampshire. They are catching a plane.
Mr. RUDMAN. We will be available to come back, Senator, I am sure

all of us will. But we would like to leave this evening if we could.
Senator PELL. Right.
Will you be leaving any representative down here at all?
Mr. RUDMAN. No, sir.
Mr. SNOW. No.
Mr. RuDmAisr. Not that we do not like the city, sir, but we do have

some thinus to do.
Senator PELL. Mr. Wyman, if you would come forward now.

STATEMENT OF LOUIS C. WYNAN—Continued

Senator PELL. Thank you very much, Mr. Wyman, for your willing-
ness to step to one side.
We Just had finished hearing your testimony.
I have some questions, but I will reserve those until both you and

Mr. Durkin are together at the witness table.
Senator Griffin, you may have some questions for Mr. Wyman.
Senator GRIFFIN. I would like to focus attention on matters Senator

Byrd and I were Just discussing, these various matters referred to on
pages 12 and 13 of Chairman Snow's statement.
Mr. WYMAN. I do not have the statement, Senator.
I have it now.
Senator GRIFFIN. I am addressing this question either to you, Mr.

Wyman, or your counsel.
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As I understand, Senator Byrd's point, with respect to B and C,
timely protests were filed, but some questions were raised, a question
was raised apparently with regard to the rest, whether or not any
right of review—here, I guess, or anywhere—has been reserved on
these other enumerated matters, questions, which the Ballot Law
Commission did not review.
Mr. WYMAN. With your permission, Senator, I would like to have

Attorney Brown respond to that, because he reserved it.
Mr. BROWN. Senator Griffin, the appendix No. 1 to Senator-elect

Wyman's response is a written documentation.
Senator GIFFIN. Appendix No. 1 attached to the Wyman response?
Mr. BROWN. Yes; is the document that records the protests made

on his behalf when the recount segment of the State procedures
other than the precise challenge of the ruling on particular ballots
which were evidenced by the little red slips physically attached to
the ballots.
Going to the list you invite to our attention, G, for example, on

that list, is not our protest; that is Mr. Durkin's request for a precinct
recount.
You will notice in our appendix 1 that we had 14 precinct protests.

Mr. Durkin had two, Conway and Salem. All of those precinct protests
were actually made during the recount, but there is no written record
of them, because the only written record that the Secretary made
was the little pink slip on each individual ballot being protested. The
general protests were made in the presence of counsel for both sides. I
do not think there was any real argument between my brother Milli-
met, not here now but who was with me there—I agreed, he had his
precinct protests. I think he agreed we had ours. But the Ballot Law
Commission, and I think properly, took the position that it did not
have the authority to go into that area.
And I say, and I suggest this to the august Senate, that if you are

going to go into it to review of the election return, that sensibly you
should recount those precincts, because the rights to have them re-
counted were preserved.

Similarly, both Mr. Millimet and myself had actually protests.
Mine were Lancaster, Meredith, and Merrimack in which we lost a
total of eight votes, eight Wayman votes, we say merely on the
mathematics of the tally sheet.
The last item that the Ballot Law Commission ruled upon was Mr.

Millimet's similar protest of a tally in the town of Salem in which he
claimed that we got two votes to which we were not entitled. When
you are dealing with a contest decided by a margin of two, these
small matters, one vote in Lancaster, one vote in Merrimack, six votes
in Meredith, he says two in Salem, they all assume greater importance.
But the rights were preserved. I think they are here. And it seems to
me if the Senate is going to go back of the certification resulting from
the Ballot Law Commission's work, that you do get yourselves in-
volved in those specific areas.
Senator GRIFFIN. Now, Mr. Chairman, of the subcommittee, this

letter referred to by the attorney dated November 27 attached to the
Wyman response, I take it all attachments are made part of the record
along with the response? And if not, I think it would be 

44-632 0 - 75 - 17
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Senator PELL. My understanding is these were automatically in-
cluded in the record. If not, so be it.

Senator BYRD. Together with—if I may be pardoned for the inter-
ruption, the exhibits that were included in Mr. Durkin's presentation.
Senator PELL. Correct. All appendices and exhibits will be part of

the record.
Mr. BROWN. Mr. Chairman, I do not have any affirmative pre-

pared message. I will attempt to answer any questions. I was at the
recount; I know the procedure. I was at the Ballot Law Commission;
I do know that procedure.
One thing that Senator Byrd brought up I would like to—I may

be able to be helpful on, there are three issues still alive if the Senate
accepts the spinoff the State supreme court invites you to accept in
the area of irregularities.
Senator BYRD. The supreme court did not invite us to do that.
Mr. BROWS. That may be so.
Senator BYRD. To use your words.
Mr. BROWN. Well, the supreme court at least recognized, as New

Hampshire courts have throughout and as both parties have through-
out, that the Senate does have the ultimate problem of judging the
situation. And as I read Mr. Durkin's petition, he similarly asked
you to go beyond the Ballot Law Commission and there are three areas
that I say are of sufficient concern so that if due process is going to be
afforded the voters of my State, I say you should concern yourself with
these three areas.
One of them is the massive disregard of specific statutory regula-

tions of absentee voters' votes, ballots, in the city of Manchester. And
in that connection, we did submit in superior court and I have copies
here, I can submit them again if you are interested, we have affidavit
evidence indicating voting down there as a result of overenthusiastic
campaign workers for the Democrats as it turned out. We have an
affidavit of one lady who tells us that she was given three ballots
for herself and for her two sisters. One of her sisters is on her death
bed in a nursing home. But she knew that her sister would want a
straight Democrat ballot, and so she voted her sister.
All right. We have another one, and this is also affidavit, a gentleman

who came in and voted on machine and, lo and behold, he also voted by
absentee ballot and he said he never filled out any application, never
had any ballot. But there is one there and it was counted.
Now, we are talking about an election contest with a margin of two.

There are two double votes. I think, on Durkin's total.
Now, we have said in New Hampshire that we have no standing to

merely try to increase Mr. Wyman's lead by proving 17 victories. We
have some evidence that there are at least it. But take another, that is
just one situation, there are 12 voting machines in the city of Man-
chester, new machines, which malfunctioned. I say it, one of our ex-
hibits to the transfer document taken to the State supreme court last
week gives you the machine number, gives you the variation between
the two counters that are on there for the protection of the public
that are supposed to read the same.
One of them, the variation is 707 votes. Now, I heard Mr. Durkin this

morning say that these poor people in Manchester went in there, were
checked off, did not know enough to pull the big lever? That is a lot of
nonsense. Those machines were malfunctioning.
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And in those wards where there are malfunctioning machines, in
four of those wards there are more people checked off than there are
voters recorded as having voted.
Now that I think, 145 votes, as I mentioned, and I think you ought

to look and find out whether in fact there was a malfunction of that
magnitude, because if it turns out when we open those machines up for
the next election that they were malfunctioning, Mr. Wyman is sitting
down there as U.S. Senator, you people and he, and we are going to
look like a bunch of awful dupes.
That is why I say the first thing, the sensible thing to do is to put

to rest whether or not those malfunctioning machines malfunctioned,
the recording of votes in this race.

There is an affidavit Mr. Durkin's people brought in the superior
court a week ago by attorney by the name of Gammon, who said he
had talked to the manufacturer of the machines, Mr. Shelp. And
Mr. Shelp said all 12 of those machines were not malfunctioning; only
11 of them were. And he says by his affidavit that Shelp tells him he
knows what it was, a ratchet here, spring here, that type of thing.
Nobody has looked at those machines yet and nobody is going to kid

me until I have seen them that the entire ballot is unrecorded, but that
some votes in some races nevertheless survived. Because I do not believe
it. I do not think you folks believe it.
Senator BYRD. Mr. Chairman, could I ask a question?
The witness says that it would be the sensible thing to do this or to

do that or to do something else. He has a right to his opinion.
Do you accept the decision of the ballot law commission?
Mr. BROWN. Yes, sir.
Senator BYRD. The decision of the ballot law commission was that

instead of Mr. Durkin's having been elected by a majority of 10
votes, Mr. Wyman is in truth elected by a majority of 2 votes. Do
you accept that?
Mr. BROWN. Yes, sir.
Senator BYRD. That statement?
Mr. BROWN. Yes, sir. Because I know—
Senator BYRD. Just answer. The answer is "yes"?
Mr. BROWN. Surely. Surely.
Senator BYRD. Very well. Then why should this committee or the

Senate feel it incumbent upon it to go back and check all of the
machines to determine whether or not they malfunctioned when, as
a matter of fact, the Commission did not do that and it explained its
reasons, which in the viewpoint of some of us at least were just and
good reasons.
If Mr. Wyman has won on the basis of the Commission's decision—

which did not include an examination of the machines—why is it the
only "sensible" approach for this body to go back and check the func-
tioning of those machines?
Mr. BROWN. Senator Byrd, I think people up in the hills of New

Hampshire are about the same as the people down in the hills of West
Virginia.
Now, .we know up there that there were 12 machines malfunction-

ing. This is not a figment of my imagination. We know they were
malfunctioning. And when we have an election decided by 2 votes
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and nobody has looked at those machines to see whether the apparent

nonrecording of 145 votes was an actual nonrecording or not, we

do not feel very happy about it.
If you seat Mr. Wyman and do not do any investigation at all,

in other words accept the ballot law commission's review of the legal
ballots that were returned, you stop there, then Mr. Wyman properly
is seated and sits here under a cloud I think.

Senator BYRD. Well, if you know, as you say you do, that the ma-
chine is malfunctioning, how do you know that the malfunctioning
of those machines, if examined, would not show that Mr. Durkin had
gained votes rather than Mr. Wyman?
Mr. BROWN. We are not going to be able to tell that, Senator.
Senator BYRD. All right, you are not going to be able to tell that,

but you are willing to accept the commission's decision that Mr.
Wyman has won on the basis of that commission's study of certain
ballots without its having gone back and studied the malfunctioning
of the machines?
Mr. WYMAN. May I just, Senator, respond, just in one sense, I

think I understand the thrust of your question. The commission could
not look at the machines. It told Mr. Brown, as my counsel, and
derivatively myself, we have no jurisdiction to do this. We filed the
only other thing that we could do, which was a request to the superior
court under RSA 68-4 and asked them to do it. And strong objection,
was filed against our request by Mr. Durkin. In fact, they sought
every way they could to stop us from even going to the court.

Eventually that question was, again over protest, certified to our
highest court, the Supreme Court, and the answer was that if this
sort of thing is to be done, it cannot be, it may not be done by us;
it may not be done by the ballot law commission. It may be done
if at all only by the U.S. Senate.

Senator I3yRD. That does not answer my point.
Mr. WYMAN. I am trying to do this.
Senator BYRD. I understand what you are saying, as to the reason

why 
Mr. WYMAN. I have consistently taken the position that I felt that

something less than 100 votes was less than a mandate.
Senator BYRD. What is a "mandate"? Where does one draw the line?
Mr. WYMAN. I do not know, sir.
Senator BYRD. When does a majority become a mandate?
Mr. WYMAN. I do not know. It certainly is a majority and under the

law, two votes is a majority. But the point is, should this honorable
Senate undertake to review only the 400 votes, and come out with a
different conclusion than the Ballot Law Commission of New Hamp-
shire has come out with, which is just testified before you, I say 4 votes
or 8 votes or 10 votes, the evidence is clear that the probability is that a
larger number of votes on the other side may not have been considered
by anyone or any agency for lack of jurisdiction and the only agency
under our law that can do this is you, gentlemen.
Senator BYRD. Well, with all due respect, Mr. Wyman, I think that

both you—and I say this with the utmost respect and you do not in-
tend to obfuscate this question, but that is the result of your thrust;
perhaps I do not make myself clear.
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I understand why the ballot law commission did not go back and
examine the machines. They explained that that was beyond their
jurisdiction.
What I am trying is this, you have a block of votes that are some 400

in number; originally, Mr. Durkin was the winner by 10 votes, as a
result of the recount.
Now, the commission has taken 400 ballots, and after reviewing

those 400 ballots, it has transposed a majority of 10 on this side into a
majority of 2 on this side.
Now, the commission did not go back and study the malfunctioning

of the machines—the alleged malfunctioning of the machines—and
for good reason. But on the basis of this block of votes, it was able to
reach a decision which came out in the end with a difference of 12
votes.
Now, if within that block of 400 votes there lies this difference from

10 on the one hand as a majority, to 2 on the other hand as a majority,
why is not the true decision that we are trying to reach encompassed
in that block of 400 votes?
Mr. BROWN. May I answer you, Senator?
Senator BYRD. Yes.
Mr. BROWN. No. 1, the movement from plus 10 to 2 on the other side,

you certainly would not insist that the spoiled ballots be kept in. The
first thing done was to take ballots not counted out. There go 6 for his
10.
You then put in the write-in ballots that were not in there at all,

and here goes three more.
Then you have the four clear erroneous calls. You certainly are not

going to perpetuate them, count them.
And Mr. Wyman is ahead by three or four votes, and then the report

of the judgment calls, went on for 2 weeks, did nothing less than re-
duce his margin down to two. That is what is involved. But it is not
just 400 ballots.
Senator BYRD. Well, but you are overlooking the possibility of this

subcommittee taking these three votes or those four votes, or those few
votes thrown out and voided, and reversing the judgment or taking a
different view from that taken by the commission.
Mr. BROWN. I am absolutely satisfied, Senator Byrd, that on those

three you gentlemen will do the same as the ballot law committee.
That does not impress me as being a viable possibility.
Senator BYRD. Did they not inure to the benefit of Mr. Wyman?
Mr. BROWN. Senator 
Senator BYRD. Did they not inure to the benefit of Mr. Wyman?
Mr. BROWN. No, sir.
Senator BYRD. The three votes ?.
Are we talking about the three votes, Mr. Wyman, that were

machine
Mr. BROWN. Machine write-ins?
Senator BYRD. Machine write-in.
Mr. WYMAN. Yes; there was a net of three.
Senator BYRD. How were they finally counted?
Mr. WYMAN. They were counted because they had not been noticed

before, which 
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Senator BYRD. But to whom did they finally 
Mr. WYMAN. Net of three in my favor.
Senator BYRD. Good. Fine.
Mr. BROWN. For a total of five, a net of three.
Senator BYRD. So your attorney says he knows this subcommittee

would reach the same conclusion. Well and good; he should have no
complaint there.
Mr. BROWN. I have no complaint. I am not concerned about that.
Those paper ballots have been recovered. They are amongst the ex-

hibits and you will see them, and they are there.
You are not going to disenfranchise those votes any more than

people up in New Hampshire. I do not think you are going to say,
knowing there are 17 or 18 spoiled ballots in there meaning double
counting, I do not believe you are going to put them back in. I do not
believe it.
Senator Byrn. I do not think we will.
Mr. BROWN. All I am suggesting, Senator 
Senator BYRD. If these were included in the 400, I would suggest

if we look at the 400 we might come to the same conclusion the com-
mission did.
Mr. BROWN. The situation, Mr. Snow averted to it, I would like to

be sure you gentlemen understand it, talking to big X, and that is one
area that Mr. Durkin suggested perhaps you gentlemen might make
different rulings than were made in New Hampshire. If you go into
the big X, not within the 400 but within the 3,400, I have some more
big X's, if you change the rule on me.
Now, similarly, in every one of these 
Senator GRIFFIN. Can I ask you at that point? I do not think that

the significance of that is perhaps—you ought to elaborate what you
mean by that.
Mr. BROWN. When we started to rolling the ballots over for ballot

law commission, Mr. Millimet sitting here and I sitting here, the
protested ballots are brought out, I take mine, he takes his. We look
them over, then at—

Senator GRIFFIN. Mr. Millimet was the attorney for Mr. Durkin?
Mr. BROWN. Yes, sir, Mr. Durkin's attorney and myself.
We look them over and we decide which ones we are going to pre-

sent for ruling by the ballot law commission and which ones we are
going to reserve for the Senate. And what happened, once we got a
ruling in a particular category, if I had another one that I felt the
ballot law commission would rule the same way on, I did not present
the second one, or the third or fourth or fifth. Once I knew which way
they were going to rule, I held the rest back in order to expedite the
proceeding. And so did my brother Millimet.
Senator GRIFFIN. Are your rights, however, preserved with respect

to those ballots?
Mr. BROWN. Yes, sir, on the record you will see in virtually every

instance and repeated, that the balance of these are not being presented
for ruling at this time without waiving the rights to present them
later.
Now, that is the situation throughout. And Mr. Durkin is in the

same situation. If there are changes made, there will be other ballots
of his that he will—his counsel will want to bring up out of the 3,400.
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Because you change any part of this, it is not 400; it is 3,400 ballots
that are involved. And we have very poor xeroxes but xeroxes of all.
And I know where I can go and pick up more votes than Mr. Wyman
(sic).
I can select 50 ballots out of that 3,400 and increase his lead by 100.

Depends on which ones you are going to grab.
Senator BYRD. Are you continuing?
Senator GRIFFIN. I will yield. Thank you.
Senator BYRD. Mr. Wyman, up to this point, holds a winning hand.

He wins by two.
Mr. BROWN. Oakland beat Miami by two.
Senator BYRD. I am not talking about Oakland and Miami.
Mr. Wyman holds a winning hand?
Mr. BROWN. At this point.
Senator BYRD. Now, Mr. Durkin is willing to have the Senate reex-

amine that winning hand and cast his lot on the decision reached in
a review thereof.
Why should you not be likewise willing?
Mr. BROWN. In the Senate-elect Wyman's response, Senator, the last

paragraph, our position is still exactly what is said there. If you agree
to go in there at all, in fairness, under due process, justice, to the
candidates and to the voters, you cannot do less than count them all.
Let me just point this out, if I may. I would be willing to guarantee

that no human being can count 100,000 pieces of paper within an
accuracy of 100. And there are 200,000 pieces of paper that have to be
counted and were counted here.
There undoubtedly are counting errors underlying this recount

result.
In addition to the uncertainty of the malfunctioning of the machine.
Now, if you are ()ping to go into it at all, do not takemerely the

tip of the iceburg. Y'ou do justice; you go back and recount them all,
I think.
I do not see there is any way that you can come up with an answer

that you would be satisfied with any better than any answer we now
have.
Senator BYRD. Well, Mr. Chairman, it seems to me that the State

of New Hampshire, through the statutes that have been enacted by
its legislative body, has for some good reason felt that the appellate
body, the ballot law commission, should only review such ballots as,
with respect to which, a timely protest had been entered. That deci-
sion by the legislative body of New Hampshire must have been based
upon a reasonable and well thought out rationale. That commission
has, for the statutory reasons, stated, segregated out approximately
400 ballots and has reviewed those ballots. And in its good judgment
has changed the vote from a majority of 10 for Mr. Durkin to a
majority of 2 for Mr. Wyman.
Now, it would seem to me that if we follow the argument of the

learned lawyer who presents this viewpoint, that if the Senate is going
to go back into this thing, it ought to begin de novo and start all over
again.
Mr. BROWN. That is essentially what I said, Senator.
Senator BYRD. It seems to me that that is not a reasonable argument

here.
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Had it been, it would seem to me that the legislature in the State
of New Hampshire, in setting forth the statutory limitations beyond
which the ballot law commission could not go, would not have estab-
lished those limitations.
Now, second, if indeed the Senate were to go back and study the

200-plus thousand ballots, the results might be to the benefit of Mr.
Durkin by a lopsided majority, or they might be to the benefit of Mr.
Wyman by a lopsided majority.
So the distinguished counsel, it appears to me, is not willing to take

a look at that small bloc of votes which carry within themselves the
victory for one or the other of these two men, and defeat for one
or the other.
The commission ruled in the favor of the attorney's client. I can-

not understand why the attorney is not willing to let the chips rise
or fall on the basis, in the event that the Senate decides to review this,
on the basis of a review of what is a winning hand for his client.
Mr. BROWN. May I respond briefly, Senator?
Apparently I have not been able to explain so you now understand

what our procedure before the ballot law commission was.
Senator BYRD. That is my fault you are not able to do that.
Mr. BROWN. I am sure it is my inadequacy.
But it is not 400 it is 3,400.
Now, if you were talking in terms of a 3,400 protested ballot—

because that is what—my 1,400 vote, that is where my winning hand
was
' 

1,400 not 400.
Now, if you are talking about that, I would suppose that logically,

logically the Senate might say we will review only the ballot law com-
mission segment of it because Mr. Durkin apparently was quite happy
with the 10-vote margin coming away from the secretary of state.
I still think that you are leaving built-in counting error behind you.
Now, I am perfectly content to have my client be the U.S. Senator.

He is entitled to it. He is entitled to be seated. But I am also willing,
and so is he, to find out for sure by whatever sensible means can be de-
vised, whether in fact he was the choice of the electorate.
If it turns out he was not, he does not want to be down here under

false colors and I do not want him down here under false colors.
I want the voters in the State of New Hampshire to have another

shot at this, and have them decide which of these gentlemen they want.
We have been trying to get Mr. Durkin to proceed toward that ever

since we got into this, and he has resisted all of the way.
Senator BYRD. So if I understand you, instead of 200,000 ballots, we

are now talking about 3,500 ballots?
Mr. BROWN. I have not changed my position as to what you gentle-

men should do if you are going to do it right. But if you do not want
to do it right, the next level at which sensibly it might be looked at, I
think, is on the total protested ballots on which rights have been
reviewed.
Senator BYRD. To wit, 3,500?
Mr. BROWN. Approximately.
Mr. WYMAN. Senator, if you look at exhibit I, you will find 12 places

that were precinct objections by us, qnd some of those precincts that
are involved include several thousand ballots in each.
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We asked the ballot law commission, because of reasons assigned, to
re-recount the counts out of those precincts. Those are a part of what,
if this Senate is to undertake a re-recount of the New Hampshire re-
count, should be included as well as the 3,500 ballots to which Mr.
Brown has just made reference.

Senator BYRD. It was my understanding when Mr. Snow was before
the committee that they began with approximately 3,500 ballots.
Mr. BROWN. Those are the individually protested ballots, Senator,

you are correct.
Senator BYRD. And they narrowed these down to 400.
Mr. BROWN. No sir.
Senator BYRD. Approximately 400?
Mr. BROWN. No, sir.
Counsel presented for ruling there only about 400. The ballot law

commission had no jurisdiction to prevent us. This was our tactical de-
cision as we were going along, and we preserved our right, both sides.
Senator BYRD. Very well. Then counsel presented for rulings by the

commission 400 ballots?
Mr. BROWN. Roughly.
Senator BYRD. Now, why should counsel ask the U.S. Senate to take

a look at 3,500 ballots when counsel itself was willing on both sides to
agree to the commission examining only 400?
Mr. BROWN. When the Senate starts going over those ballots again,

when the first decision is made, I then determine which of my 1,400
I am going to present. And it may not be the same 200 that I had in
that 400; it may be some other.
That is the thing that I have not been able to get to your under-

standing, Senator.
Senator BYRD. I am afraid you will not be able to penetrate.
Mr. BROWN. I will stop trying.
Senator BYRD. To penetrate to that degree.
Mr. WYMAN. There is another thing. I realize some of the aspects

of the recount are technical. One of the reasons why counsel were con-
fined to separating out the 400 out of the 3,500 and letting the rest go,
except preserving their right to protest to this body, was because the
ballot law commission said no, we will not recount the precinct
objections.
If that is to be done, they ruled, you will have to get it from higher

authority. We are here, if this is to be undertaken, very respectfully
asking you as higher authority. And the only higher authority avail-
able to us.
If you are going to recount these 400 ballots in an effort to see who

had a numerical majority, we ask you to rerecount these other ballots
also. And we have reserved our rights on them.
Senator BYRD. Well, Mr. Chairman, I do not want to belabor the

point. I think perhaps I need not say anything further; the committee
will have to make the decision.
Senator GRIFFIN. May I follow along with a question bearing on

the reasoning my colleague from West Virginia gave?
As I understand it, he takes the position and suggests that because

the Legislature of New Hampshire gave the ballot law commission
only certain limited jurisdiction, that it must have made a wise deci-
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sion. I cannot quite recall the words that he used. And I guess what
he is saying is that therefore a question outside the area of the ballot
law commission jurisdiction is not to be reviewed?

Senator BYRD. No; I am not saying that.
I am simply saying this, and I am not attempting to refute the

argument of the counsel; I am simply trying to understand it, and
to understand the rationale behind it.
As I understand, he is taking the viewpoint that if the Senate is

going to review this, it should not confine itself to the 400 ballots that
were reviewed by the commission.
He goes from step to step, saying if you are going to review it, do

not stop there;  go all the way, 200,000.
If you are not going all the way, at least go 3,500.
Now, I am simply saying that the Legislature of New Hampshire

must have had some good reason for placing limitations on the ballot
law commission for its review of a recount. I do not know what that
rationale was. But it seems to me like that if that rationale was good
enough for the Legislature of New Hampshire, it should be good
enough for the Senate.
Mr. BROWN. May I respond to the suggestion, Senator?
We have the problem, of course, that the election is in November

and your legislative body comes in January, so does ours at the State
level. So we have a time factor.
What we try to do, we tried to get a quick recount. Recount, you

know, runs from 9 o'clock in the morning until 11 o'clock at night
every day. It was not a 10 to 5.
In order to get through that phase of it and at the end of that you

should be able to tell, if you are reasonably a bright politician, what
your chances are if you go the rest of the way, either you go or you
do not go.
Senator BYRD. Well 
Mr. BROWN. But having in mind that the legislative bodies which

have the ultimate authority are going to be seating people in Jan-
uary, it is a shortcut procedure in order to get through the adminis-
trative end and leave the rest of it up to the—in this instance, the
U.S. Senate which has plenary authority over the areas that were
not given to the ballot law commission, in order to get ballot law
commission through and done sometime this summer.
Senator GRIFFIN. I cannot help but wonder, I might say, if, which

is not the case, the allegation or concern about these voting ma-
chines in Manchester were not just that they malfunction with de-
viation of votes of 700, but suppose there was some fraud suspected
in connection with the malfunction, that too would be outside the
jurisdiction of the ballot law commission.
Mr. BROWN. Yes.
Senator BYRD. Except that was not alleged.
Senator GRIFFIN. Pardon?
Senator BYRD. Except that was not alleged.
Senator GRIFFIN. I am not saying it would be. But under the logic,

the argument, apparently, would we say that we would not look into
it ? And if we were going to look into the allegations of near rela-
tions of error or mistakes of judgment, in one area of the election,
why are we not going to look into the consequence' of the malfunc-
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tion of voting machines in another area which ballot law commission
did not take a look at?
Mr. BROWN. That is my view. If it is going to be opened up at all,

it seems in fairness, if everybody, including the voters, perhaps the
whole thing should be redone.
Senator BYRD. There are no allegations of fraud in this.
Senator GRIFFIN. I know that.
Mr.. BROWN. No.
Senator GRIFFIN. I am testing the reason in your logic being applied.
Senator BYRD. May I respectfully say I do not think the Senator

has adequately tested it.
The legislature did not say that allegations of fraud lay beyond the

pale of responsibility or jurisdiction of anybody.
Mr. BROWN. I think the Supreme Court in the most recent deci-

sion, if you review that entire State court action, has indicated that,
while the State courts can investigate, authorize the collection of evi-
dence and that type of thing, even if there were fraud at the State
level, the election could not be invalidated. We would get the evidence
preserved for you, gentleman, then 
Senator GRIFFIN. I think we had better get the opinion and read

it to us, because it is right on the point if that is the case.
Mr. BROWN. It is the same opinion just received in evidence.
Senator GRIFFIN. It seeems to be very crucial right here right now.
Mr. BROWN. Well, it is here, perhaps we have to have the complete

pleadings, but we can make available to your staff counsel. But I
think you will find that that is precisely what happened. The supreme
court did not prevent the superior court to entertain—when we
asked the final question, does the State court have authority to vali-
date the election, the answer was no. The ultimate judge is the U.S.
Senate. So what I think my courts were telling us, telling you gentle-
men as well, was they are willing to be helpful, the judicial process
will be available to get, preserve evidence for your consideration;
but it is our view that these questions are for the Senate. And there
is no machinery in the State of New Hampshire to allow these things
to be handled locally at all. That is the situation we have.

Senator GRIFFIN. That is something like the Maryland case to which
I referred before.
Mr. BROWN. I think SO.
Senator GRIFFIN. And the State of Maryland had no procedure

whatever under its statutes for recounting. Senate proceeded to re-
count all the ballots of that particular election in 1946.
Mr. BROWN. We had a House contest out of New Hampshire my

office was involved in, so was Mr. Wyman. He was representing the
Republican, we were representing the Democrat, and we recounted
twice in New Hampshire.
And the House of Representatives counted the whole thing over

again three times down there; they could not get away from a tie. That
was in the Roy Jenks dispute

' 
1938, perhaps 1937-38.

We have on occasion had a double recount in New Hampshire but
not this time.
Senator BYRD. Mr. Chairman, if there were allegations of fraud,

I could understand why the counsel would not only act, but he would
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urge and expect the Senate to go into those additional areas. Bu
t

there are no allegations of fraud.
As long as there have been no allegations of fraud with respect to

those voting machines and so on 
Mr. BROWN. No, they are merely new machines, Senator. And I

think on the record we have thus far, there were two machine experts

who testified before the ballot law commission, one of them ap-

proaching this area generally, not these particular machines, but they

suggest there probably was malfunctioning in the sense of non-

recording votes; whether it is so I do not know.
Senator BYRD. The petitioner, however, does not ask the Senate to

do this.
Mr. BROWN. Sir?
Senator BYRD. The petitioner does not ask the Senate to do this, to

go back and 
Mr. BROWN. I think, Senator Byrd, at the bottom of the page is

paragraph 10. He requests that you reexamine the ballots hitherfore

ruled on by the State authorities, make such other independent inves-

tigation of the conduct and results of the election as the Senate deems
appropriate.
Now, I think, after the comma, starting "make such other," I think

he is asking you to go outside of the ballot law commission proceed-

ings. And I do not know what else there is to go look at these three
areas of irregularity and uncertainty of which we did preserve rights
and we did 

Senator BYRD. Are you referring to his petition?
Mr. BROWN. To Mr. Durkin's petition, my copy does not have any

pagination, but in his paragraph 10, at the bottom of the page on which
that paragraph starts, he asks you to do two things.

Senator BYRD. But that petition was dated when? What was the date
of the petition? December 27.
Today, in his appearance before this subcommittee, he amends that

petition in that respect by saying he would be willing for this subcom-
mittee to take a look only at a block of approximately 50 ballots, or be-
yond that the block of 400 ballots. He is not pressing this subcommit-
tee to take a look at the machines.
Now, if the Senate is going to take a look at this at all, it seems to me

it is going to take a look at it on the basis of the petition of contest.
The person who is filing the petition of contest has not raised any

question about the malfunction of machines. He makes his case on two
premises; one, that he holds a valid certificate of election. In my judg-
ment that is irrelevant here.
It can be debated—the various ins and outs of that.
Second, he questions the judgment of the ballot law commission

with respect to the conclusions arrived at in a review of 400 ballots.
Now, there is the question that is raised. Why should we go hither,

thither, and yon, examining every little thing, go back and take 200,000
ballots, examine all of the machines

' 
see if they are functioning prop-

erly or not, when that question is not raised by the person who brings
this petition of contest to the'Senate ?
He questions not the good faith of the commission, but he questions

its accuracy.
It seems to me then, that the Senate, if it is required to do anything,

is merely required to make its judgment as to whether or not the con-
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dusion of that commission, which is being challenged as being inac-
curate, is indeed accurate with respect to the 400 ballots.
Mr. BROWN. Senator, if the only person whose rights involved here

were Mr. Durkin, then I think I would agree with you sir. Because he
should be able, if his rights and his alone are involved, he should be
able to say, "Look at the 50 ballots on which I may win."
That is not the situation. Mr. Wyman's rights and the rights of the

voters of the State of New Hampshire are involved.
Now, it is not a group of 50 votes—I can handpick 50 votes or 400

votes and come up with any answer I want.
Your pardon, sir, it is to determine what the voters of the State of

New Hampshire—all those who voted in this election, what their choice
were, and you cannot in my judgment fairly reach and solve that prob-
lem by taking any selected few that somebody says will allow me to
win.
Senator GRIFFIN. Are you saying due process is a right that other

people have in addition to Mr. Durkin?
Mr. BROWN. I have been led to believe that is so.
Senator GRIFFIN. Including Mr. Wyman?
Mr. BROWN. I hope so.
Senator GRIFFIN. In your petition in response, did you ask for the

committee to look at these matters?
Mr. BROWN. My final paragraph says: "If you are going to go back

of certification at all, that is precisely what you must do."
It is on page 12, going over to 13 in my response.
Senator GRIFFIN. Thank you, sir.
Senator BY-RD. Mr. Chairman, it is a matter for the Senate to decide

as to what is due process in this instance. And counsel certainly has
a right to state what his opinion is of due process and what is required
in order to render due process. He has done so. And I do not see any
point in discussing the matter further.
Mr. WymAN. Mr. Chairman, may I just make one observation?
Senator PELL. Yes.
Mr. WYMAN. In response to Senator Byrd's comment.
The irony of the situation, apropos of the Senator's comment, is

that Mr. Durkin is asking the Senate to review what has already been
ruled on, but he does not want the Senate to review what no one has
vet ruled on, which we were unable to have ruled upon except the
Senate and to which we have reserved, protest.
Senator PELL. I understand.
Senator BYRD. Mr. Chairman, in view of the fact Mr. Wyman has

made this comment. I think it calls for further comment from me.
Mr. Durkin is not bringing a petition to the Senate of the United

States saving, "Take a look at the whole 200,000. Recount the whole
200.000. I question the recount of the whole 200,000 ballots."
He merely has today only questioned one block of votes. And if the

determination with respect to that one block of votes is that
Mr. Wyman wins. then Mr. Durkin will be satisfied.
It seems to me that if we are going to resolve the question, if we are

asked to get into it, we ought to take a look only at that area to which
the accuser points and says the inaccuracies are here, the wrong was
done here. I was robbed of my seat here, in this group.
Mr. WymAN. Senator, if we had been allowed to, we could have in-

creased our majority in New Hampshire substantially, substantially.
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We were not allowed to. The only place we can do this or have con-
sideration of this is before the U.S. Senate by decision of our New
Hampshire Supreme Court.

Senator BYRD. Well, I would say counsel should have raised that
question when he was going through the 3,500 ballots.
Mr. BROWN. Beg your pardon, sir, I did.
Senator BYRD. In agreeing to the 400 that would be reviewed.
Mr. BROWN. I beg your pardon, Senator. But I did raise these ques-

tions before the ballot law commission and my opening statement,
and the Commission rulings on it, are one of the appendixes to Mr.
Wyman's response. And I think if you have the time to read it before
getting to your final decisions, you will find that both Mr. Millimet,
who was Mr. Durkin's attorney, and I preserved all of our rights,
made a fair record so that you can see what we did and what we did
not do.
Senator BYRD. You reserved your rights with respect to a block of

30,000 votes also.
Mr. BROWN. No; the 30-odd thousand is a total of both Mr. Durkin's

protests and Mr. Wyman's.
Senator BYRD. But I say you reserved your rights in regard to that?
Mr. BROWN. Yes, that is right.
Senator PELL. I would like to ask Mr. Wyman maybe a subjective

question, but if you were to let your fate ride on the outcome of this
400 votes when counted by the ballot law commission, why do you
have problems about letting that result be reexamined?
Mr. WYMAN. Senator, simply because the position before the ballot

law commission was terminated in terms of our alternative sources of
relief, once they determined I had a majority. I would be able to do it,
and had the law permitted it, I would have asked the ballot law
commission add for Wyman at least 17 and perhaps 185 absentee
votes.
I would also have requested recount other precinct areas where we

were satisfied we could add substantial votes, so we would have had
a more substantial majority. In fact, so much so that no re-recounting
of the 400 ballots could possibly end up in a majority for Durkin. The
situation here involves no complaint of fraud. I have seen no com-
plaint of collusion or conspiracy. Under these circumstances, what
Mr. Durkin apparently is seeking to do here is simply at his own
option to narrow the Senate investigation and ask them only to
recount the ballots that he wants to recount, and disregard Wyman's
right to increase his majority by recounting Wyman's protests.
Senator PELL. Thank you for your response.
What I would like to do now would be to ask Mr. Durkin if he

would come forward, then we have some questions we would like to
ask—sorry.
Senator GRIFFIN. I have one question which I indicated I would

earlier, and I forgot to ask it; that is, Mr. Wyman, in view of the
fact that Mr. Durkin made an offer to step aside when the Senate con-
vened, I said earlier I was going to ask you what your response would
be would you step aside if he were to agree to a new election?be,

WYMAN. Senator, Mr. Durkin does not have a certificate of
election. I do.

Senator Cotton is gone.
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I think at the very least, on a record as manifest of due process as
the one that is before this Senate, that at the very least, I am entitled
to be seated without prejudice, so there can be at least a staff around
to serve the people of New Hampshire during the interim. Should it
be the will of the body to have runoff election between the time of the
14th and that day and declare a vacancy I would of course yield of
necessity to an appointee.
I have consistently, ever since the beginning—and on this there is

no question on the record—said that I wanted a runoff election. I
have sought to have Mr. Durkin agree to a runoff election. Mr. Dur-
kin made the statement this morning that he did not feel that the
parties could in some way negotiate something in derogation of the
right of the Senate. At a time when the ballot law commission was at
zero, at a tie, I suggested that we waive further protests. Had that
been done, then, the automatic provisions of State law in the State of
New Hampshire would have taken effect and the Governor and coun-
cil would have issued their precept confirmed by a subsequent supreme
court decision for a runoff election. Durkin would not do this.
It is only of a vintage currently perhaps today, that he says now

if I will step aside, give up my certificate, give up the right of the
sovereign State of New Hampshire to have a certificate honored that
has been issued on due process, that he will stand aside. All I can say
to that is I do not think I should be required to stand aside. I do want
a runoff election and I offered to have it even though I have won this
election.
Senator GRIFFIN. I thank you for your response.
Senator PELL. Thank you very much.
Will Mr. Durkin come forward.
Mr. Wyman, stay where you are, please.
Senator BYRD. While we are waiting, Mr. Chairman, may I ask

this question of Mr. Wyman: How can there be a runoff unless the
Senate declares the seat to be vacant?
Mr. WYMAN. There cannot, I do not believe.
There is under consideration, as you know—and I have endorsed

it—legislation in New Hampshire Legislature I am informed cur-
rently, as of 20 minutes ago, that the rules have been suspended in
the New Hampshire Senate and that they are now debating the passing
of a runoff election statute. And I strongly would like to have that
available for the consideration of this body if they should deter-
mine, if you should determine to take that course of action.
Senator BYRD. But that would be only in the event of a vacancy,

would that not be?
Mr. BROWN. I think that is the way it was drafted, gentlemen.
Senator BYRD. Then you are saying, Mr. Lyman, you would prefer

the Senate, in order that the electorate of New Hampshire be given an
opportunity to give you more than a two-vote majority, you would
prefere that in the event a New Hampshire statute is enacted into
law that you would prefer that the Senate declare the seat vacant
rather than seat you on the basis of a two-vote majority?
Mr. WYMAN. I have made that position clear, Senator. I feel that

the fairest way in this kind of a margin situation is to put the ques-
tion back to the people.
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Senator BYRD. Suppose after a new election you have a three-vote
majority?
Mr. WYMAN. As I say, I would expect that some day a decision will

be made somewhere at a legislative level that a certain percentage
automatically causes a runoff election.
Senator PELL. I have several questions that really take a yes or no

answer, but I want to lay a record if I can here, gentlemen.
First, addressing this, I guess

' 
to the order in which the witnesses

appeared this morning, Mr. Durkin, were there only 400 ballots
approximately submitted to the ballot law commission for review?

INTERROGATION OF MR. DURKIN AND MR. WYMAN BY THE
SUBCOMMITTEE MEMBERS

Mr. DURKIN. Yes, sir.
Senator PELL. Is that correct, Mr. Wyman?
Mr. BROWN. I think that is approximately correct.
Senator PELL. Thank you.
Is the actual number of ballots in dispute less than 50, Mr. Durkin?
Mr. DURKIN. To my way of believing, yes, sir.
Senator PELL. Mr. Wyman.
Mr. WYMAN. No.
Senator PELL. Would you approximate a number?
Mr. BROWN. If there is going to be any review of the judgment

calls, it seems to me in fairness both sides—Mr. Durkin's counsel is
not here, I think he would agree with me, must be in position to
call forward any of the ballots we have under protest from the
3,300 to 3,400 in number.
Mr. DURKIN. Mr. Chairman, may I make just a comment on that,

inasmuch as I have been represented by two attorneys in this
proceeding?
Senator PELL. Right.
Mr. DURKIN. I think it taxes one's imagination to think that if

there are any ballots that would change the outcome of such a close
race, that they be left in an envelope and not be reviewed by the ballot
law commission.

Senator PELT,. Since the Senate is the only body which can review
the ballot law commission's ruling, do you think the Senate should
perform this function before a certificate of election is duly recog-
nized?
Mr. DURKIN. Yes, sir.
Senator PELL. Mr. Wyman?
Mr. BROWN. I do not believe so in the posture of this case, Senator.

And I say that because there is no claim of fraud, corruption, con-
nivance. And you have heard our State elections people. I will leave
it up to you; I think we have a ballot certification of Mr. Wyman I
think should be recognized, and let the investigation, if you gentle-
men feel you should go into it, proceed thereafter.
Senator PELL. Are you through?
Mr. BROWN. Yes.
Senator PELL. Would the parties stipulate that the candidate with

the most votes following review by the Senate of the 400 protested
ballots before the ballot law commission should be seated, but without
prejudice to other issues?
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Mr. Durkin.
Mr. DURKIN. Yes, Mr. Chairman. I believe, as I said this morning,

that I am willing to rise or fall on the review of those 400 or 50 bal-
lots, whatever decided. And if I lose by one, I go back to Manchester.
If I win by one, be seated without prejudice to any claims of irreg-
ularities Congressman Wyman or anyone else wants to bring. And
that way I think everything to date, as has been brought out here ex-
tremely well, on the question, has been on the basis of ballots.
I think someone should be seated on the basis of ballots, thereby

New Hampshire gets the representation it deserves, and the other
questions, I think this is the wisdom expressed by Mr. Brown when
he said the machinery was set, so we could review ballots, get someone
seated; if there is any other questions, the Senate can look into it.
I do not think New Hampshire should not have representation on

the basis of unfounded allegations or irregularities.
Senator PELL. What you are saying is if you found you lost in that

recount, you would give up your other rights and go back to New
Hampshire?
Mr. DURKIN. Yes, that is it for me. I would go back to practicing

law and see what the future holds in the courtroom.
Senator PELL. Let me ask the same question, if I may, of Mr. Wy-

man.
Mr. WYMAN. No.
Mr. BROWN. Not on the basis which you asked the question, Senator

Pell.
You are still going back to this magic 100 Mr. Durkin thinks he

can win on. And I cannot stipulate or agree that any determination
be made on a permanent or temporary basis on such an inadequate
review if you are going to go into the area at all.
Senator PELL. So your answer basically would be "No," then?
Mr. BROWN. Yes.
Senator PELL. If it is no, should not the certificate of election is-

sued based on the ballot law commission ruling be considered invalid,
too?
Mr. BROWN. There is no basis on which this subcommittee can act,

assuming an invalidity of the ballot law commission proceedings.
Mr. Durkin's petition is not evidence. It is merely a petition to

group having authority asking for relief. And up to right now, the
ballot law commission result is well founded, well supported by fact
and record. And there is no basis for anybody to suggest there is any
invalidity.

Senator PELL. As you see, the subcommittee is faced with a very
tough choice as to what its recommendations should be to the full
committee and the Senate, whatever action the Senate cares to take..
And we can go down several paths. If we go down the path of count-

ing ballots, then we want to narrow it as much as we could.
If we did decide on that path, what stipulation would you make?

Here I address this question to Mr. Wyman, what would be the
smallest number that would meet with your approval to be recounted?
Mr. WYMAN. The reservations, Mr. Chairman, that have been made

in the ballots that are in the boxes and envelopes, to their presenta-
tion to this body, and that comes to approximately 3,500 plus the list
of precinct objections that are listed in appendix I.

44-632 0 - 75 - 18
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I wonder if I might say in terms of these rules, as I have read their
excellent publication in terms of historical precedence seated without
prejudice, I know of no case where a person who presented a certificate
of election by whatever margin who had no charge of fraud, no
charge of anything against that certificate, was not seated without
prejudice.
Senator PELL. I appreciate your comment on that and I will have

that researched.
I do not know if your statement is correct.
Mr. WYMAN. I think it is, sir.
Senator PELL. I will research it. Probably is.
How many ballots would that total number add up to?
I have read through your reply very carefully, but I could not

figure out the number of votes because it did not show.
Mr. BROWN. It is less than 10,000 and I will ask Mr. Van Moon this

evening to get an accurate count and submit it to the committee.
Senator PELL. It will be less than 10,000?
Mr. BROWN. Yes, I am quite sure.
Senator PELL. You are talking about less than 10,000. Mr. Durkin is

talking about less than 400.
Mr. BROWN. If the subcommittee accepted our view, Mr. Durkin

also has two communities which involve perhaps 3,000 additional
ballots and I am sure if Mr. Millimet were here, he would want to

go that road, he would want you to take a look at Conway and Bed-
ford, Salem.
Mr. DURKIN. May I say, I speak for John Durkin and not some

absent attorney.
Senator PELL. Right.
So we leave it that way then, it would be the difference between 400

and 10.000 approximately.
Mr. WYMAN. I think that is right.
Mr. DURKIN. Mr. Chairman, may I comment just briefly?
Senator PELL. Certainly.
Mr. DURKIN. I think there is a point that should be made. Again, it

was alluded to in the questioning, the protests on the tallies that are con-

tained in Mr. Wyman's exhibit 1; I believe the record will show, there
are no formal protests made during the recount except on two tally

sheets they were made by the Durkin forces on the tally sheet at Con-
way and tally sheet I believe at Salem. So there is a strong reason to
believe that they waived those protests by not making them timely at

these recount stages.
Mr. BROWN. Senator Pell, may I just respond to that?
Senator PELL. Certainly.
Mr. BROWN. You will find in the ballot law commission record the

testimony of Attorney Souter, who was the author of that letter, and
you also find in the testimony of Secretary of State Stark and the testi-

mony of those two gentlemen I think will satisfy you all Mr..

Durkin is in error in protest, and if the protests were recognized by
the secretary of state—it is a matter of record and I rely upon the

record.
Senator PELL. If we do proceed with the counting of ballots, the

subcommittee or the full committee, or whatever special committee the

Senate designates, or the whole 100 Senators could be given that re-

sponsibility for arriving at what those ballots say. But when it comes
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to physical counting, I would like to see some not politically elected
body do the counting, reporting a fact to us.
We may not move in that direction but if such a procedure were

agreeable to my colleagues in the Senate, could you see yourself each
appointing an individual and that person agreeing to an inbetween
man who would do the counting.
Mr. BROWN. Yes.
Mr. WYMAN. Mechanical details, of course.
Senator PELT,. Not too mechanical.
Mr. WYMAN. The answer is "Yes."
Senator PELL. Mr. Durkin.
Mr. DURKIN. Well, just having come through a three-man com-

mission, I have got to have—
Senator PELL. You would have one and one-half ?
Mr. DURKIN. I am in no position to object, Senator, if that is the

wisdom of this subcommittee. It is surely not my first choice. And
I cannot really articulate a reason. It is intuitive as much as anything.

Senator PELL. Right.
Senator GRIFFIN. I will pass.
Senator PELL. Senator Byrd.
Senator BYRD. Mr. Wyman, do you have faith in the ballot law

commission of New Hampshire?
Mr. WYMAN. Do I have what?
Senator BYRD. Do you have implicit faith in the ballot law com-

mission of New Hampshire?
Mr. WYMAN. Of course. Yes, sir.
Senator BYRD. May I ask your attorney if he has the same faith?
Mr. BROWN. Yes, sir; this is not the first recount I have been in.

They do an excellent job, and the procedure we have, subject to human
limitations, is excellent.
Mr. WYMAN. Many years ago I served as a member of that ballot

law commission for 8 years.
Senator BYRD. Mr. Durkin, how about you?
Mr. DURKIN Senator, I am trying to understand what you mean

by "faith in the ballot law commission."
Senator BYRD. Well, perhaps I can best ask the question like this,

you have indicated your willingness to let the chips rise or fall where
they may, and your fortunes rise or fall on the basis of a review by
the Senate of the 400 ballots that were involved in the block reviewed
by the commission.
Mr. Wyman would not be so happy with that approach nor would

his attorney.
It would seem to me if all parties have absolute faith in the integrity

and honesty and objectivity and impartiality of the commission, and
if they likewise wish to lodge that kind of faith in this committee,
it would not be such a problem as it appears to be here.
Mr. DURKIN. I have no reservation of this committee 
Senator BYRD. On the other hand, Mr. Wyman and his attorney do

not want the committee to rely on the 400; yet the block of votes—at
least one reasonable man could arrive at a conclusion that Mr. Wy-
man and/or his attorney do not trust the faith of that commission;
or, on the other hand, they do not trust this committee.
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Mr. DURKIN. I have complete confidence, complete faith in the
subcommittee and the U.S. Senate.
I do not have much faith in the ballot law commission, Senator.

I think our exhibits this morning 
Senator BYRD. But in any event, you are willing to rest your case

on the review by the Senate of that block for votes that was examined
by the ballot law commission?
Mr. DURKIN. Yes sir.
Senator BYRD. Which was not in your favor?
Mr. DURKIN. May I?
Senator BYRD. The review by that commission did not come out in

your favor.
Mr. DURKIN. I think I must have answered the wrong question.
Pardon. I thought I was answering the question that I have com-

plete faith in this subcommittee and complete faith in this subcommit-
tee and complete faith in the U.S. Senate.
I think the fact I am here today and that Tam petitioning the Senate

is indicative of the fact that I do not have faith in the ballot law
commission's determination.
I am still not sure I answered your question either.
Senator BYRD. All right.
Mr. WYMAN. You realize

' 
of course, we wanted the ballot law com-

mission to look into quite a bit more than it felt it could.
Mr. BROWN. May I add one thing more? You gentlemen, or some

group in the Senate, end up, even if we end up being restricted to the
400, I am going to win your recount of your 400. I will win by a larger
number.
The ballot law commission did not accept some of my very persuasive

arguments on those. I would expect to get them from you.
Senator PELL. Would you be willing to come down?
Mr. BROWN. No; I do not want Senator Byrd playing poker, but I

want the full hand.
Senator BYRD. Let the record show that Senator Byrd does not want

to play poker.
Mr. BROWN. I am sorry, sir.
Senator BYRD. Senator Byrd is going to be as impartial and objec-

tive as he knows how to be.
Mr. BROWN. I am sure you are.
Senator BYRD. And he intends to take a look at this if this is the

judgment of the Senate, and Senator Byrd intends to let the chips fall
where they may.
If Mr. Wyman goes to the Senate, so be it. As a member of this

committee it is my duty not to be partisan, and not to be partial, but
to do the very best I can to determine what the clear intent of the
voters was in New Hampshire.

-Mr. BROWN. We intend to be as helpful as we can, Senator, but I
must object when the suggested procedures that you suggest are not,
in my judgment, sufficient to give full faith and credit to the State of
New Hampshire or to determine the actual intent of our voters.
Under the Constitution, our Senator is elected by our voters. That

is what the requirement is and that is what the problem is, finding
out what the decision is.
Senator BYRD. You have a perfect right to present your view here,

but you have no right to infer from the questions that I asked that
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the cards are stacked against you or that I am going to play cards
as implied in your statement.
Mr. BROWN. Senator Byrd, I apologize for my remark. It was said

in jest.
I was talking and you were talking earlier, and I guess I used the

words I wanted my full hand.
Senator BYRD. I think I used that same term, too.
Mr. BROWN. It was not in any manner intended to reflect upon

your integrity, sir. I have no question about your integrity whatso-
ever.
Mr. WYMAN. Mr. Chairman, I have served with Senator Byrd.

We have been on conference committees in years past. I know his
competence and integrity.
I made, as a first statement, the first part of the statement I made

here that I have the utmost confidence in the integrity and honesty
of the Senate, and each Member thereof, and when you said just a
moment ago, Mr. Wyman, are you willing to go down that road?
And I said no, I said it respectfully and with no reflection upon the
subcommittee whatever, but simply because the confines of the road
were too narrow.
The road that the Ballot Law Commission of New Hampshire took

was extremely confined because it could not look at anything more.
I am satisfied if you look at something more that we will be able to

increase our majority. We would have increased the majority had
the ballot law commission been able to look at something more.

Senator GRIFFIN. Mr. Chairman, I would like to ask Mr. Durkin
a question.
If you had complete confidence in the Senate as you said you did,

then why are you willing to have the Senate review the questions that
Mr. Wyman wants reviewed?
Mr. DURKIN. Well, I think there are several problems, Senator.
Let me say once again there is a bridge. Every decision made so

far has been based upon ballots. There are machine ballots. The com-
mission decided in their wisdom not to review the machines, even
though they are ballots. All decisions have been made an ballots. There
were 222 ballots by Secretary of State Stark, roughly 400 ballots
by the ballot law commission.
I wanted to ride my fortunes on a review of those ballots, and I

think someone should be seated on the review of those 400 ballots.
If I lose, I am not going to waste your time with any irregularities.

If I win, I think I should be seated without prejudice to the rights of
Congressman Wyman and the others to pursue those irregularities,
and I submit to you in all candor that it is my impression that if I
am seated by one vote, that those irregularities, those allegations of
the irregularities, will disappear.
One other point with respect to the confidence in the ballot law com-

mission. I am not sure what is in our record now or out of the record
now, but I think the record should show that the Democratic member
of the ballot law commission's son was employed on Congressman
Wyman's staff during the month of October 1974.
We raised that publicly in New Hampshire.
Second, the secretary of state is the clerk of the ballot law commis-

sion. He conducted the recount, and his son is in whatever the legal



274

entity is the law firm at least, according to the Yellow Pages, the law
firm of Wyman & Beane.
I think those things should be set forth on the record. Those are

some of the reasons I am a little shakey in everything less than com-
plete confidence in the ballot law commission.
Mr. BROWN. May I respond?
Captain Crowley and Mr. Stark both made this information known,

inquired whether Mr. Durkin had any complaint or any reservation
about their ability to act impartially, and through his counsel he said
he had no such reservations.
Senator GRIFFIN. When was this done?
Mr. BROWN. It is on the record so far as Mr. Stark was concerned.

It was before we started the recount.
Senator PELL. Where is it on the record?
Mr. BROWN. With regard to Captain Crowley.
Senator PELL. No, no, with regard to Mr. Stark.
Mr. BROWN. With regard to Mr. Stark, it is not on the written

record.
Senator PELL. I thought you just told me it was on the record.
Mr. BROWN. So far as Captain Crowley is concerned it is on the

ballot law commission record.
Senator PELL. Ballot—what?
Mr. BROWN. The ballot law commission's record of the ballot law

commission's proceedings.
With regard to Mr. Stark, Mr. Durkin made it known to the press

that he had reservations about Mr. Stark and when we came in for
the sitdown, getting the recount started, Mr. Stark put it right on top
of the table and said—

This is the situation: My son is a lawyer. I have no interest in his earnings.
I do not stay in touch with him. He is working in a firm which has Mr. Wyman's
name on it, but Mr. Wyman has no financial interest in that firm at all, has had
no interest for 8 years.

All of this was made known on the record, and Mr. Durkin made
no complaint.

Senator GRIFFIN. Before the complaint was commenced, is that
correct?
Mr. BROWN. Before the recount, the matter of Mr. Stark came up,

and before the ballot law commission was even started, the matter of
Captain Crowley came up.
Senator GRIFFIN. It was not too clear to me who Mr. Stark was when

the name was mentioned, but he is the secretary of state?
Mr. BROWN. The secretary of state is Robert L. Stark.
Senator GRIFFIN. Declared after the first stage of the recount that

Mr. Durkin has won by 10 votes.
Mr. BROWN. He is the man who claimed the 10-vote margin in favor

of Mr. Durkin.
Mr. WYMAN. Mr. Chairman, the conference to which Mr. Brown

has just referred, I also attended. It was around the Governor's and
the council chamber table—or should I say in the council chambers
in the statehouse in Concord, N.H.

This was attended by Mr. Durkin and by his counsel and by the
press.
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Mr. Stark offered not to sit, offered not to conduct a recount if theyhad any objection to his being there, and after having disclosed thefact that his son was associated with my former partner.
Senator GRIFFIN. Mr. Chairman, I do have a further question of

Mr. Durkin.
It has been mentioned that there is a bill pending before the New

Hampshire Legislature which would provide for a special electionbetween February 24 and 28, in the event the Senate declared theseat vacant, providing that the Governor could not appoint any ofthe three candidates during the interim, and which would mean that
Mr. Wyman, of course if that were to be given effect and put into
effect, would not be able to be seated during that period.
I understand he supports the bill pending before the legislature,

which would give the people of New Hampshire, or is designed to give
the people of New Hampshire the opportunity to decide this question.
Do you support the bill, Mr. Durkin?
Mr. DURKIN. Sir, I have not read the bill, and my general comments

with respect to it is that I think, as I stated earlier today, that the
people of New Hampshire have a right to have elections on November 5
decided once and for all, and finally, on the basis of the laws that were
in effect on November 5, 1974, in accordance, as they mentioned, with
the Constitution.
I notice from accounts in the paper that your office also supports

that bill in New Hampshire, so I gather it has extraterritorial support
as well.

Senator GRIFFIN. You do not indicate that you support it.
Do you oppose it?
Mr. DURKIN. Well, we have been faced with so many real problems

here and real situations, we have not spent much time concerning
ourselves with the bill back home.
I neither support it nor oppose it, for the main reason I do not

know if the bill is even drafted yet.
I find my opponent has just handed me a copy of it.
Mr. BROWN. I would have brought down one for you if I had known

you did not have one.
Mr. DURKIN. Thank you.
I guess we are getting far afield, but I think as I have said before,

there are several things that intertwine, not necessarily in a special
election between the 18th—or I should say the 14th and 18th, or what
have you, of February.
There cannot be a final decision until this party either rejects this

decision or acts upon it, but until there is a final determination I think
the people of New Hampshire are owed a final determination for No-
vember 5 in accord with the rules in effect.
I think I will do extremely well in a runoff for the reasons enunci-

ated this morning. I did fairly well with the visibility, barely reaching
60 percent on November 5. The visibility is 60 percent.
Now, I submit it is in the 90's. Since that election night, Congressman

Wyman has insulted certain people on the seacoast. He has insulted
the people of the city of Manchester, claiming George Meany had some
stranglehold on the people of Claremont and since then he has been
harassing senior citizens in an effort to find out how they voted.
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I think the practice is questionable at best, and since then, since I
have chosen to move to Manchester and it is my adopted home, that I
have less than first-class citizenship and by doing so he has insulted all
the people who have moved into New Hampshire in the last 10 years.
And that is a considerable number of voters in the State of New
Hampshire.
In a runoff, that is an issue. Under the rules we have to operate under

the Constitution, and I want the chips to fall where they may.
Senator GRIFFIN. I want to say in response to one remark concern-

ing names here, I do not know what the people of New Hampshire have
said. I confess I am interested in the possibility that the people of New
Hampshire could have the opportunity to make this very, very diffi-
cult decision so that we could make sure that whoever is seated would be
the choice of the people of New Hampshire.
I do not know, of course, whether that special legislation will become

law. I understand from some staff report that the State senate this
-afternoon has suspended its rules and is proceeding to consider and
probably will pass the bill in the senate today.
When or if it will then pass the State house of representatives, I do

not know, but I think it is appropriate at least for this committee and
the senate to take note of the fact that there is that possibility that the
machinery may be available to go the route of a special election.
It would be desirable, of course, if the route is available, that both

candidates would willingly agree to such an election.
I take it that Mr. Wyman would agree, and it is not cleai what your

position would be at the moment.
Mr. DURKIN. Senator, generally back home we do not roll up our

trousers until we get to the creek.
Second, I do not think we can negotiate something :that disen-

franchises the 110,000 who voted against me, the 100,000 who did not
Vote at all.
That is a chilling prospect in this country, and I have to shy away

from any appearance of a negotiated deal, a negotiated election.
That disturbs me. I cannot take part in that, and agree to that.
Let me raise another point. There seems to be some thrust from the

ballot law commission's presentations and my opponent's presenta-

tions that there is some sort of disenfranchisement going on if we
follow the U.S. Constitution, and let the Senate decide this as part

of our Constitution.
It is not the case of the Senator from Michigan or Idaho or any

particular place usurping the function of the voters.
This is our constitutional system. It is one of the strengths, and

bulwarks of our system, and I cannot consider disenfranchising any-
one. It is the beauty of our system, if we let it work.

Senator PELL. Mr. Wyman ? --
Mr. WYMAN. Thank you, Mr. Chairman.
Please understand that I believe I am entitled to be seated, that I

have the credentials on due process and the certificate of the State of

New Hampshire should be honored.
I have also indicated explicitly that I favor a runoff election, and

I have done everything that I can to set into motion the option to be

available to this honorable senate for that if the senate do declare the

seat vacant and put it back to the people of New Hampshire but I
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think in all fairness to the remarks of the gentleman that I must
inform the chairman and members of the subcommittee that Senator
McIntyre called at least three senators in the State senate and asked
them to vote against this measure; and I cannot believe that was with-
out the knowledge of the gentleman beside me.
Mr. BROWN. I just add one other thing, Mr. Chairman.
I know a little something about New Hampshire politics, not

Washington politics.
Let me say that I am a member of the legislature up there. If Mr.

Durkin wanted actually a special election, all he has to do is to call
up Mr. Spiro in the house and Mr. Downing in the senate and just tell
them, fellows, it is all right with me to pass that thing, and it would
be enacted either today or tomorrow, and this weasel talk that he can
lick Louis, he says he can murder him in the press in a new election, he
does not stand for reelection; and that is the actual fact, and that is
the reason he does not want the special legislation enacted.
Senator BRYD. May I say to both parties that this is a responsibility

that I am sure no one on this committee asked for.
• What the judgment of the Senate will be remains to be seen. If it is
the judgment of the Senate that this subcommittee should further
consider this matter, I want to say in the presence of both parties that
as a Democrat leader, I would like to have seen the people of New
Hampshire send to the Senate a Democrat. That is not casting any
aspersions on Mr. Wyman.
I have always had a very high regard for Mr. Wyman. But as a

member of this subcommittee and as a Member of the Senate, if the
duty is incumbent upon this body to make a decision, it will not be my
desire or intention to be partisan.
Let me say that I shall attempt, in every way I know how, to be

as impartial and as objective and as fair as I can be, because otherwise
I think I would cast a reflection on myself and, even more than that,
'a reflection on the Senate.

Now, I think that both parties have submitted good evidence today.
I do not think Senators are going to be persuaded one way or the
-other by things that may have been said in the heat of personal feeling
here today.
If we have to take a look at this, we are going to try to be objective.
My sole interest today, and my sole objective, has been to attempt

to narrow as much as I felt we could, the area we should examine and
review in the event it becomes our lot to do that.
Mr. BROWN. May I ask a point of information, Mr. Chairman?
Senator PELL. Yes.
Mr. BROWN. I have not been able to persuade Senator Byrd of the

propriety of my suggestion that the 400 is not the right number, you
know, if you are going to shortcut.
Would it be Inappropriate if I brought you, Mr. Chairman, or

Senator Byrd, or all three of you, a note pointing out precisely what
I am talking about, and show you a couple of ballots we did not pre-
sent because of prior rules?

Senator PELL. You are free to send it. You are free to do that but
it may not arrive in the mails until after the subcommittee has acted.
Senator BYRD. May I say to the gentleman that I am open to per-

suasion that a larger block of votes should be examined.
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My questions would rightly indicate, I think, that at this point
it would seem to me that the appropriate area to examine would be
the bloc of 400 votes.
Mr. WYMAN. Of course, Senator, you understand that on the basis

of the precedents established and lacking any allegation of fraud
or impropriety, it is my position that re-recounting State votes by
the U.S. Senate is something that should not be undertaken lightly.
If there was a challenge on the basis of fraud or ballot stuffing or

anything else to invoke any precedent the situation would be different
but never before in the history of the U.S. Senate have they ever
recounted a State recount or a part thereof when a complaint before
them did not charge fraud.

Senator BYRD. I guess we are going round and round here.
I have not sought to convey the idea that I feel that there should

be a re-recount of a recount.
As I see it, the area of votes that is in question, that has been chal-

lenged as having been inaccurately counted—and which, up to this
point, is in your favor—would be the only block of votes that the
Senate ought to concern itself with, if it is going to concern itself
at all.
Mr. WYMAN. The only trouble with that is you have two fields before

you with the counting of only some of the votes, of determinations
made in New Hampshire. This is a re-recount.
Senator PELL. Any other statements or questions?
Well, this will conclude this hearing. I regret to say we have an-

other petition and complaint for another U.S. election, and that is
from Oklahoma.
So the subcommittee is seized with another problem as well.
We will leave the record open for submission of any further docu-

ments or information or records, and the subcommittee will go into
executive session at 6 o'clock in room 301.
This meeting is adjourned.
[Whereupon, at 5 :20 p.m., the subcommittee was adjourned].
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