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IMPLEMENTATION OF HILL-BURTON AMENDMENTS,
1974

MONDAY, NOVEMBER 25, 1974

U.S. SENATE,
SUBCOMMITTEE ON HEALTH OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.0 .

The subcommittee met, pursuant to notice, at 10 :35 a.m., in room
4232, Dirksen Senate Office Building, Senator Edward M. Kennedy
[chairman of the subcommittee], presiding.
Present: Senator Kennedy.
Committee staff present: Philip Caper, M.D., professional staff

member and Jay B. Cutler, minority counsel.

OPENING STATEMENT BY SENATOR KENNEDY

Senator KENNEDY. I would like to welcome our witnesses and guests
to this oversight hearing concerning the Department of Health, Edu-
cation, and Welfare's implementation of the 1970 Amendments to the
Hill-Burton Act.

Specifically, during this subcommittee's hearing concerning pro-
posed health facilities legislation currently awaiting floor action in
the Senate, held on July ''14, 1974, questions were raised with respect
to the vigor and effectiveness with which the Department had imple-
mented specific provisions included in the 1970 Senate bill amending
the Hill-Burton Act.
The Senate position on those provisions was subsequently accepted

by the House Conferees and became enacted as part of the 1970 Hill-
Burton Amendments.
Amendments were made in the Hill-Burton authority existing at

that time to accomplish two goals,
First of all, the committee reaffirmed its position that hospitals

assisted through the Hill-Burton program render a reasonable vol-
ume of free services to those unable to pay. In addition, the com-
mittee made a number of changes in the existing law which would
allow the Department of HEW to implement the committee's convic-
tion that increased emphasis be placed upon the funding of outpatient
facilities serving disadvantaged populations.
As a result of the questions raised before this subcommittee con-

cerning the effectiveness Of the Department's attempts to implement
these amendments to existing Hill-Burton authority, Senator Javits
and I asked the General Accounting Office to conduct an evaluation of
the implementation of the program.

(1)
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The purpose of this hearing is to hear the General Accounting
Office (GAO) report, and to give the Department and interested
public witnesses an opportunity to respond.
The first witness this morning representing the General Account-

ing Office is Gregory Ahart, Director, Manpower and Welfare
Division.
Mr. Ahart joined GAO in 1957, and since that time has been en-

gaged in carrying out that agency's responsibilities for auditing,
investigation and accounting work with respect to various executive
departments and agencies.
Among other responsibilities, the Manpower and Welfare Division

has oversight responsibilities for all Federal health programs.
Mr. Ahart, we want to welcome you to the committee this morning.

STATEMENT OF GREGORY ,T. AHART, DIRECTOR, MANPOWER AND

WELFARE DIVISION, U.S. GENERAL ACCOUNTING OFFICE, AC-

COMPANIED BY MATTHEW S. WATSON, SENIOR ATTORNEY, OF-

FICE OF GENERAL COUNSEL; WILLIS L. ELMORE, ASSISTANT

DIRECTOR, MANPOWER AND WELFARE DIVISION; AND ROBERT

E. GARBARK, STAFF, MANPOWER AND WELFARE DIVISION

Mr. AHART. Thank you. I would like to introduce my associates at
the table.
On my left is Matthew Watson, senior attorney from the Office of

General Counsel. On my immediate right is Willis L. Elmore, Assist-
ant Director, Manpower and Welfare Division. On his right is Mr.
Robert Garbark from Mr. Elmore's staff.
We are pleased to be here today to discuss compliance with certain

legislative requirements of the Hill-Burton program administered by
the Health Resources Administration of the Department of Health,
Education, and Welfare (HEW).

Specifically, we will discuss (1) implementation of the requirement
that special consideration be given to constructing or modernizing out-
patient facilities in poverty areas, and (2) compliance by hospitals
assisted by the Hill-Burton program with the requirenient that they
provide a reasonable volume of free services to residents of the com-
munities in which they are located.
The 1970 amendments to the Public Health Service Act provided

that the Hill-Burton program give special consideration to construct-
ing and modernizing outpatient facilities in rural or urban poverty
areas and providing services to residents of those areas.
The 1970 amendments also provided that, at the option of the State

agency, the Federal share of the cost of certain health facilities could
be as much as 90 percent. The 90-percent level of financial participa-
tion can be authorized for health facility projects that (1) will pro-
vide services primarily to persons in an area that the Secretary of
Health, Education, and Welfare deems a rural or urban poverty area,
or (2) offer potential for reducing health care costs by sharing services
with other health care facilities, by interfacility cooperation, or by
constructing or modernizing freestanding outpatient facilities.

Section 622 of the Hospital Survey and Construction Act, enacted
by the Congress in 1946, directed that regulations governing the ap-
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proval of hospital construction be issued. These regulations were to
require that, before a State agency could recommend approval of an
application for a hospital or addition to a hospital, there must be as-
surance that a reasonable volume of services to persons unable to pay
would be made available in the facility or portion thereof to be con-
structed or modernized. Under the regulations, an exception may be
granted if such a requirement were not financially feasible.
Implementing regulations were issued on October 22, 1947, and de-

fined free services as hospital service offered either at below cost or
free to persons unable to pay. The reasonable volume of free services
called for in the act was not clearly defined by the regulations.
These regulations basically remained unchanged until January 6,

1972, when new regulations were published. The regulations were
changed to simply state the language of the statute. HEW comments
explaining the change stated that numerous court suits concerning the
1947 regulations were in process and that new regulations designed
to define the scope of "assurance" more clearly and to govern its en-
forcement were being prepared.
HEW issued revised regulations on July 22, 1972. These regulations

which are still in effect define a reasonable volume of free services,
furnish guidance to State agencies on eligibility criteria and qualify-
ing services, and set forth requirements for evaluation and enforce-
ment of compliance.
The present HEW regulations provide that facilities can meet the

reasonable volume of free services requirement by (1) offering free
or below cost services annually in an amount which is not less than
the lesser of 3 percent of operating costs—after deducting medicare
and medicaid reimbursements—or 10 percent of total Federal assist-
ance received, or (2) certifying that free or below cost services will
not be refused to any person regardless of their ability to pay—open
door option.
On September 25, 1974, we issued a report dealing with the Hill-

Burton program to this subcommittee. In that report, we provided
information on the extent to which certain State Hill-Burton agencies
were assisting or encouraging projects which would service poverty
communities to apply for Federal assistance for constructing or mod-
ernizing outpatient facilities. We also reported on the need for out-
patient fq.cilities and the use of funds made available for this purpose
and the implementation of the free service requirement.
We gathered information principally at HEW headquarters, four

HEW regional offices, several State Hill-Burton agencies and hos-
pitals, and the American Hospital Association.
Because of time constraints, the scope of our review was limited to

obtaining information from readily available records, without verifi-
cation, and from interviews with officials at the locations we visited.
The reliability of the information obtained depends, for the most part,
on the assumed accuracy of the records and oral comments.
At 10 State agencies visited, we found no formal outreach programs,

nor plans to initiate such programs to encourage the construction or
modernization of outpatient facilities in poverty areas. Officials in
two States attributed the lack of outreach efforts in their States to
the inability of potential poverty area project sponsors to raise their
share of project costs.
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Officials in three States said that an outreach program was not
needed, because sufficient applications were always available to ex-
haust Hill-Burton funds allocated to their States. However, two of
these officials acknowledged that large amounts were transferred from
the outpatient funds category because a sufficient number of applica-
tions were not received to utilize outpatient funds.
Any special consideration being given to outpatient facilities in

poverty areas was not evident, except that some States chose the 90-
percent Federal financial participation rate.
Of 20 State plans examined, 11 indicated that the State had se-

lected the 90-percent rate for eligible projects. The participation rate
for the other nine States ranged from 33 to 80 percent.
Records of 13 State agencies were examined to determine how many

outpatient facilities in poverty areas received Hill-Burton assistance
during fiscal years 1971 through 1974 8 of the 13 States had pro-
vided no financial assistance for constructing or modernizing out-
patient facilities in poverty areas.
State officials said, however, that it was possible that some projects

funded for hospital construction or modernization included the hos-
pital's outpatient facility as part of the total project.
To obtain information on the need for outpatient facilities, we

examined 15 State plans and found that 4 plans indicated that no
additional outpatient facilities were needed. Four other plans showed
a need for adding only one facility.
Of 11 State plans showing a need for outpatient facilities, only

3 indicated that the need was in a poverty area. The others showed
no need in poverty areas or did not indicate where needs were.
Senator KENNEDY. How was need determined?
Mr. AHART. This is one of the problems, Mr. Chairman. There is

no standardized or uniform way to assess the needs for outpatient

HEW, as I will mention a little bit later, has issued a contract to
ABT Associates, Inc., in Cambridge, Mass., to try to help in determin-
ing a method to find needs for outpatient facilities.
At the present time, each State pretty much assesses their own

needs, and they use varying systems and varying formulas to try to
determine what the need is for outpatient facilities.
In the report issued on May 3, 1974, to this subcommittee, we re-

ported that of 16 State plans reviewed, 6 showed no need for addi-
tional outpatient facilities

' 
and 1 showed a need for a single addi-

tional facility. The States discussed in our May report differed from
those in our September report.
In summary, of 31 State plans examined for the two reports, 10

showed no need for outpatient facilities and 5 showed a need for
only one additional facility.
Some of the State plans reviewed did not disclose how outpatient

facility needs were determined. Also, we noted that some State agen-
cies had no system for inventorying existing outpatient facilities.
Our May report disclosed that HEW headquarters officials said

that the Hill-Burton program had no acceptable method for deter-
mining outpatient facility needs.
Senator KENNEDY. Have you formed any impression since the issu-

ance of your report in May as to what the Department of HEW is

•
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planning to do about setting up a method for assessing the needs for
outpatient facilities?
Mr. AHART. The only information that I have, and my colleagues

may have additional information, Mr. Chairman, is that they did issue,
as I mentioned, a contract in June of 1974 with ABT Associates to
try to come up with methodology for properly assessing the needs for
outpatient facilities.
I would assume the needs in poverty areas are included in the total

package. Beyond that, I have no information on the progress.
The Public Health Service Act requires that funds made available

for the Hill-Burton program be initially allocated to five categories—
the construction of long-term care facilities, outpatient care facilities,
hospitals and public health centers, and rehabilitation facilities, anol
for the modernization of these four types of facilities.
The act provides that every State shall receive a minimum allotment

for each of the five categories. Under certain circumstances, States are
permitted to transfer funds from one category to another however,
amounts above the minimum allotment may only be transferred to
the hospital and public health center construction category from the
modernization category. This requirement limits the annual transfer
of funds from the outpatient facility category to the hospital and
public health centers construction category to $200,000.
An examination of records for 15 State agencies disclosed 6

instances, involving 4 States, in which the transfer of funds out
of the outpatient category during fiscal years 1971 and 1972 appear
to be improper. We also noted that most of the 15 State agencies had
transferred substantial amounts out of the outpatient category. The
amounts transferred by each of the agencies are shown in the attach-
ment to this statement.
We can go into more detail on those transfers which we felt were

improper under the law, if you wish.
Senator KENNEDY. I think we should go into the matter a little bit

at this point. It will all, of course, be printed in the record, but I would
be interested in hearing about two or three of the States now.
Mr. AHART. In Delaware there was one transaction that we ques-

tioned the propriety of. This involved a transfer with HEW approval
of $248,100, fiscal year 1971 outpatient funds to the hospital and public
health center category. This exceeded the $200,000 limitation.
In Kansas, on July 7, 1971, $578,000 was transferred from the out-

patient category to the modernization category. On exactly the same
date, the same amount was transferred from the modernization cate-
gory to the hospital and public health center category.
Senator KENNEDY. What does this transferring of funds imply in

terms of language of the statute?
Mr. AHART. Basically, this seemed to be a device to do indirectly

what the statute prohibits being done directly. In other words, under
the statute they could not have transferred the $578,000 from the out-
patient category to the hospials and public health centers category but,
by first transferring it to the modernization category, immediately
followed by a transfer from that fund to the hospital and public
health center category, they accomplished the same purpose by in-
direct means.
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Senator KENNEDY. During your investigations, did you come across

any attempts by HEW to police or to rectify this situation and, if so,

what did you find?
Mr. AHART. We did not go into any depth, Mr. Chairman, in ques-

tioning the HEW officials on why these approvals were granted.
In each case, to my knowledge, these approvals were given by HEW

officials. And since they were transactions on the same date and ap-

proval granted, we would expect that HEW was aware of the effect

of the transfers and what was going on.
Now, the other two States had similar types of transfers, Mr. Chair-

man, the direct transfers which exceeded $200,000 amount or trans-
fers into the modernization category and immediately or soon there-
after into the hospital and public health center category. The other
two States involved were Mississippi and Virginia.
Turning now to the free service requirement.
Nine State agencies were visited to determine how the free service

requirement was being implemented and how compliance with the
requirement was to be evaluated and enforced. For 715 facilities lo-
cated in the nine States and subject to the requirement, 563 had in-
formed the State agency of the option under which they chose to
operate. The open door option was selected by 332 of the 563 facilities.
Determining which persons are eligible for free services is done

at the facility level. None of the State plans reviewed provided the
facilities with guidance on how to determine eligibility. Furthermore,
determining eligibility using the criteria set forth in some of the State
plans could take a significant amount of administrative time by facility
personnel. We found that, although methods and procedures varied,
most of the 20 facilities we visited were attempting to determine
patients' ability to pay.
Twelve of the facilities had selected the option which required a

specified amount of free services to be provided annually. Six of the
12 facilities provided information which showed that they had fur-
nished the required amounts for their most recent fiscal year. We also
found that the facilities were generally not using "bad debts" to meet
the free service requirement.

All of the State plans reviewed satisfactorily set forth the manner
in which the free service requirement was to be evaluated and en-
forced. Evaluation is generally to be accomplished by matching the
required amount of free services with the amount shown on financial
statements submitted by the facilities.
None of the State agencies reviewed had an active program for

verifying the data submitted by the facilities.
Senator KENNEDY. Are you saying that if the facilities indicated

they were following an open door policy, that, as far as your investiga-
tion was concerned, you could not really tell either the effectiveness
or the numbers that were involved in this type of policy? Nor could
you determine the amounts of costs or types of services that were
being provided?
Mr. AHART. Well, it would be difficult to tell unless the hospital

kept some records.
We did inquire only at those facilities that had indicated that they

were going to provide a specific amount, at least a specific amount.
At the open door facilities, we did not get figures on how much
free services were being provided.
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Senator KENNEDY. Did the State agencies that you talked to have
any information concerning the figures?
Mr. AHART. I defer to my colleagues as to whether any of the

States we visited had information from open door policy facilities.
Mr. GARBARK. There was some information available but not for

all facilities.
Some hospital facilities had reported the amount of free service

they were providing, but not all.
Senator KENNEDY. Did you gain any firm impression that the value

of those services that were being provided was being passed on to
or tunneled up to HEW?
Did you question HEW concerning the three different alternatives

that were prescribed in the legislation the means under which they
could provide services, what the value of the services was in each of
the different areas, and what the costs were in each of the different
areas?
Mr. AHART. The facilities could choose to provide services at 3

percent or at 10 percent, and would be required to keep records show-
ing they met the requirement and furnish such information to the
State agency involved.
Senator KENNEDY. Was the material made available to you?
Mr. AHART. That material was available to us. Also the informa-

tion that was available indicated they did meet the requirement.
On the open door policy, it is a matter of whether or not the hospital

does or does not refuse service on the basis of ability to pay. As I will
indicate in the statement, I think most States rely upon complaints
that they receive of denial of service to police that particular
requirement.

Officials to three State agencies cited lack of personnel as the reason
for not making site visits to determine compliance. Generally, State
agencies relied on complaints for indications of noncompliance. Offi-
cials at two State agencies said that they did not have the authority
to enforce the free service requirement.
In summary, we believe that the outpatient facility information,

which we gathered, indicates that HEW and the Hill-Burton State
agencies have been passive in the initiation of projects for the con-
struction or modernization of outpatient facilities, particularly in
poverty areas.
Although implementation of the free service requirement under

the 1972 regulations is in its infancy at the State and local level,
must of the facilities for which information was obtained seemed
to be providing the required amounts of free services. However, we
cannot conclude from our information that the State agencies have
the means to adequately monitor or enforce the free service
requirement.
Mr. Chairman, this concludes our statement. We shall be happy

to respond to any questions.
Senator KENNEDY. As I understand from what you mentioned

earlier in your testimony, you say "Our May report disclosed that
HEW headquarters officials said that the Hill-Burton program had
no acceptable method for determining outpatient facility needs."
In June they contracted with a consulting group in Massachusetts

to find out how that best could •be done, 31/2 years after we had
passed the legislation. They tried to determine need versus passage
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of the legislation back in 1971 or 1970. Those are just statistics which
your study shows, but I think they say a lot concerning the sense of
urgency in that particular provision.
What do you think needs to be done to stimulate HEW and State

agency involvement in the construction and modernization of out-
patient facilities in poverty areas?
Mr. AIIART. I think there are several things that need to be done.
I think, first, as you just mentioned, very basic to this kind of

program is the clear establishment of what the needs are, so that
priorities could be set in light of specific needs of the State..
So, first of all, urging HEW to complete the methodology for

determining the needs for outpatient facilities we think is very basic
to accomplishing the objectives of these particular amendments.
Second, once these needs are established, I think there has to be

outreach efforts at the State level and perhaps HEW level to go out
to the areas that need facilities and see what could be done to help
them formulate projects that would be responsive to the assessed
needs.
The third, of course, would be for HEW to properly monitor and

evaluate what is being done out there, and whether the States are,
in fact, doing what needs to be done by way of outreach, and techni-
cal assistance, to help facilities be put in places where they are needed.
There is a possibility that requiring States to up the percentage

of Federal participation, rather than making it an option on their
part for projects that meet specific needs in poverty areas, could be
helpful in this regard.
And the final one, and we touched on this in the statement, is if

there was a specific restriction on the transfer of any funds out of
outpatient facility category until the State could demonstrate that the
needs in poverty areas either have been met or there is no way with
proper outreach and technical assistance to find sufficient projects to
use those funds. We think that would be helpful.
Senator KENNEDY. Those are the things we were attempting to do

in 1970.
Did you find, in your investigation, what monitoring devices were

taking place within HEW, for example in areas of outreach, or in
monitoring what the States were doing in compliance with the free
service provisions?
Mr. AHART. We have not specifically addressed that in our report,

Mr. Chairman.
Monitoring in many of HEW's programs is rather low level and

low key. I suspect that is true in this program as well.
Mr. Garbark and Mr. Elmore might have more personal insight into

the specific program.
Senator KENNEDY. When you talked to HEW, did they say they

could give you information as to what the States are doing, and
periodic types of reviews of what they are doing? What kind of reac-
tion and response did you get to such requests for specific information?
Mr. ELMORE. Mr. Chairman, I think it would be a fair statement to

say that neither the HEW headquarters people nor the State agency
people are spending a lot of time in the field monitoring or evaluating
the implementation of the free service requirement.
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The monitoring, as we see it, depends now on the budget submitted
by the hospital, compared with the financial statement showing the
amount of free care provided.
HEW regulations provide that is all of the monitoring that is nec-

essary. At the State level, they are lacking in people to get out and
monitor and check on implementation.
Senator KENNEDY. Why did some States elect a Federal participa-

tion rate less than 90 percent?
Mr. AHART. I think there are a couple of reasons for that.
One of the reasons is that basically many of the State agencies

would like to spread the money around to generate more projects than
would otherwise be possible if they went the full rate on certain of
them.
In other instances, the States felt that even if the percentage were

raised to 90 percent, sponsors in poverty areas would still not be able
to come up with matching funds or 10-percent money.
Pennsylvania officials in commenting to us, said that the reason

they did not have an effective outreach program is that they believe
that the sponsors would not be able to come up with the 10 percent
matching money despite the fact that Pennsylvania has selected 90-
percent participation in the areas provided for under the law.
Senator KENNEDY. Could you review a little with us some of the

techniques that are being used by the hospitals to determine free
eligibility?
Mr. AHART. I would like to ask Mr. Elmore to respond to this.
As I indicated in my statement, there are varied techniques, some

rather simple, some rather complicated.
Mr. ELMORE. Yes, Mr. Chairman, we found that most of the hospitals

were making some attempt to determine eligibility. They were doing
it by various means.
They would gather some financial data from the patients them-

selves. Sometimes they would use a social worker on the staff of the
hospital. They would check with credit agencies on some occasions. And
they would also check with the patient's doctor to see what he could
pay.
That is just about as far as they go. They do not go out and verify

the information the patient gives them—his income, his expenses, his
debts and so forth. Combined with the patient's financial capability,
they also consider the cost of the hospitalization to determine how
much he can afford to pay.
Senator KENNEDY. Did you form any impressions concerning the

effectiveness of the existing State Hill-Burton agencies and their
capacity, their will to carry out a properly oriented program toward
outpatient facilities?
Mr. AHART. It seems to us that the attitude has been rather passive

or quite passive; if applications come in, they are considered.
In some cases, as indicated in the report. States would really dis-

courage the submission of applications because they felt that the needs
might be greater in another area.
But, to generally characterize it, we would have to say their attitude

is one of passivity, a very passive attitude toward it. They are not doing
very much to actively seek meeting the intent of the law.
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Senator KENNEDY. The center of our interest is how effective HEW
has been in compliance with the legislation and needs of two particular
areas concerning the outpatient facility; services in the poverty areas,
and the free service requirements under the Hill-Burton Act.
Could you perhaps summarize your evaluation of the effectiveness

of the Department in meeting those particular statutory requirements?
Mr. AHART. Well, taking the last one first, Mr. Chairman, the legis-

lative requirement for a reasonable volume of free services has been
on the books since 1946.

Until the HEW regulations were issued in July 1972, what consti-
tuted a reasonable volume of free services had never been adminis-
tratively refined for the guidance of the States or for the guidance of
the facilities •that receive assistance. The States were not given any
guidance on how they were expected to police these requirements.
So, you had long passage of time, some 26 years, I guess, between

enactment of the statute and definitive regulations on the matter.
Since that time, the States have been pretty much left to police this

themselves. They actually tell us they do not really have the resources
to do an effective job of policing, that is to go out and make site visits.
In some cases, they do not really feel they have the authority to enforce
this Federal requirement on the facilities that receive assistance.
Turning to the emphasis given in the statute-
Senator KENNEDY. SO your conclusion on that particular aspect is

that it is a hit-and-miss situation which, for the most part, is depend-
ent on the good faith of the particular hospitals in terms of their
implementation.
But, from what you said here, there is very little in terms of what you

have been able to discover, either at the State or at the Federal level,
to indicate just how much compliance there has really been on this
particular provision.
Mr. AHART. That is a good summary, yes, sir.
Senator KENNEDY. To carry this one step further, were you, or your

associates, able to form any kind of impression as io how really effec-
tive this has been when you monitored, or were you able to monitor any
of the particular hospitals?
Mr. AHART. In general, the hospitals that we visited were making

efforts to meet the requirements of the legislation as defined by the
regulations, either open door policy or meeting the 3 percent or 10
percent requirements under the other option. So, as a general impres-
sion, yes, they were trying to meet that.

Senator KENNEDY. OK.

Now, 
with the other point.

Mr. AHART. Turning to the emphasis in the 1970 amendments on
outpatient facilities, basically very little has been done at either the
Federal or the State level to bring that about.
Most of the States, or the States that we visited were not actively

providing outreach services or technical assistance to try to bring
needed projects into being. This has to be stated with recognition that
nobody really has told the States how they are supposed to determine
needs in the outpatient facility area.
I think that, for the beneAt of the subcommittee

' 
it is only fair to

state that the legislative requirement that special consideration be
given to outpatient facilities in urban and rural poverty areas is a
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little bit fuzzy in trying to give guidance to HEW to what extent that
these should be given preference when you have a relatively equal
assessment of needs.
So, perhaps, that might be given some clarification.
Senator KENNEDY. The conference report itself substantively pro-

vides that priorities should be given to projects, construction, and
modernization of outpatient facilities which are limited in or provides
services for residents of rural or urban poverty areas. Projects for
facilities which alone, or in construction with other facilities, will
provide comprehensive health care, projects for facilities which will
provide training and help for allied health professionals, projects for
facilities which are to provide, to a significant extent, the treatment
of alcoholism.
We were attempting to provide the degree of specificity to do the job.

We are not supposed todraft the regulations ourselves on these mat-
ters, but we were trying to draft language in as clear and precise way
as possible, to give the congressional intent. I certainly thought that
would have been clear enough. But, as we have seen, it has not been as
far as the implementation of those provisions.
I want to thank you very much. Your testimony has been very, very

helpful.
[The prepared statement of Mr. Ahart along with additional ma-

terial supplied for the record follows:]
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Mr. Chairman and Members of the Subcommittee, I am pleased to

appear here today to discuss compliance with certain legislative re-

quirements of the Hill-Burton program administered by the Health Re-

sources Administration of the Department of Health, Education, and

Welfare (HEW).

Specifically, I will discuss (1) implementation of the requirement

that special consideration be given to constructing or modernizing out-

patient facilities in poverty areas and (2) compliance by hospitals as-

sisted by the Hill-Burton program with the requirement that they pro-

vide a reasonable volume of free services to residents of the communi-

ties in which they are located.

OUTPATIENT FACILITIES 

The 1970 amendments to the Public Health Service Act provided that

the Hill-Burton program give special consideration to constructing and
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modernizing outpatient facilities in rural or urban poverty areas and

providing services to residents of those areas.

The 1970 amendments also provided that, at the option of the State

agency, the Federal share of the cost of certain health facilities could

be as much as 90 percent. The 90 percent level of financial participa-

tion can be authorized for health facility projects that (1) will provide

services primarily to persons in an area that the Secretary of Health,

Education, and Welfare deems a rural or urban poverty area or (2) of-

fer potential for reducing health care costs by sharing services with

other health care facilities, by interfacility cooperation, or by con-

structing or modernizing freestanding outpatient facilities.

FREE SERVICE REQUIREMENT 

Section 622 of the Hospital Survey and Construction Act, enacted

by the Congress in 1946, directed that regulations governing the ap-

proval of hospital construction be issued. These regulations were to

require that, before a State agency could recommend approval of an ap-

plication for a hospital or addition to a hospital there must be assur-

ance that a reasonable volume of services to persons unable to pay

would be made available in the facility or portion thereof to be con-

structed or modernized. Under the regulations an exception may be

granted if such a requirement were not financially feasible.

implementing regulations were issued on October 22, 1947, and

defined free patient care as hospital service offered either at below

cost or free to persons unable to pay. The reasonable volume of free

patient care called for in the act was not clearly defined by the regula-

tions.

-2-
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These regulations basically remained unchanged until January 6,

1972--when new regulations were published. The regulations were

changed to simply state the language of the statute. HEW comments e
x-

plaining the change stated that numerous court suits concerning the 19
47

regulations were in process and that new regulations designed to define

the scope of "assurance" more clearly and to govern its enforcement

were being prepared.

HEW issued revised regulations on July 22, 1972. These regula-

tions which are still in effect, define a reasonable volume of free

services, furnish guidance to State agencies on eligibility criteria and

qualifying services, and set forth requirements for evaluation and en-

forcement of compliance.

The present HEW regulations provide that facilities can meet the

reasonable volume of free services requirement by (1) offering free or

below cost services annually in an amount which is not less than the

lesser of 3 percent of operating costs (after deducting Medicare and

Medicaid reimbursements) or 10 percent of total Federal assistance re-

ceived or (2) certifying that free or below cost services will not be re-

fused to any person regardless of their ability to pay (open door option).

GAO REVIEW 

On September 25, 1974, we issued a report (B-164031(5)) dealing

with the Hill-Burton program to this Subcommittee. In that report, we

provided information on the extent to which certain State Hill-Burton

agencies were assisting or encouraging projects which would serve

poverty communities to apply for Federal assistance for constructing or

- 3 -
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modernizing outpatient facilities. We also reported on the need for

outpatient facilities and the use of funds made available for this purpose

and the implementation of the free service requirement.

We gathered information principally at HEW headquarters, four

HEW regional offices, several State Hill-Burton agencies and hospi-

tals, and the American Hospital Association. Because of time con-

straints, the scope of our review was limited to obtaining information

from readily available records, without verification, and from inter-

views with officials at the locations we visited. The reliability of the

information obtained depends for the most part, on the assumed accu-

racy of the records and oral comments.

Outpatient facilities 

At 10 State agencies visited, we found no formal outreach pro-

grams, nor plans to initiate such programs to encourage the construc-

tion or modernization of outpatient facilities in poverty areas. Offi-

cials in two States attributed the lack of outreach efforts in their States

to the inability of potential poverty area project sponsors to raise their

share of project costs. Officials in three States said that an outreach

program was not needed because sufficient applications were always

available to exhaust Hill-Burton funds allocated to their States. How-

ever, two of these officials acknowledged that large amounts were

transferred from the outpatient funds category because a sufficient

number of applications were not received to utilize outpatient funds.

Any special consideration being given to outpatient facilities in

poverty areas was not evident, except that some States chose the 90

percent Federal financial participation rate. Of 20 State plans examined,

- 4 -



16

11 indicated that the State had selected the 90 percent rate for eligible

projects. The participation rate for the other nine States ranged

from 33 to 80 percent.

Records of 13 State agencies were examined to determine how

many outpatient facilities in poverty areas received Hill-Burton as-

sistance during fiscal years 1971 through 1974. Eight of the 13 States

had provided no financial assistance for constructing or modernizing

outpatient facilities in poverty areas. State officials said, however,

that it was possible that some projects funded for hospital construction

or modernization included the hospital's outpatient facility as part of

the total project.

To obtain information on the need for outpatient facilities, we ex-

amined 15 State plans and found that 4 plans indicated that no additional

outpatient facilities were needed. Four other plans showed a need for

adding only one facility. Of 11 State plans showing a need for out-

patient facilities, only 3 indicated that the need was in a poverty area.

The others showed no need in poverty areas or did not indicate where

needs were.

In a report issued on May 3, 1974, to this Subcommittee, we re-

ported that of 16 State plans reviewed, 6 showed no need for additional

outpatient facilities and 1 showed a need for a single additional facility.

The States discussed in our May report differed from those in our Sep-

tember report. In summary, of 31 State plans examined for the 2 re-

ports, 10 showed no need for outpatient facilities and 5 showed a need

for only 1 additional facility.

Some of the State plans reviewed did not disclose how outpatient

- 5 -
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facility needs were determined. Also, we noted that some State

agencies had no system for inventorying existing outpatient facilities.

Our May report disclosed that HEW headquarters officials said that the

Hill-Burton program had no acceptable method for determining outpa-

tient facility needs. In June 1974 HEW contracted with a consulting

firm to (1) study the various methods used to determine outpatient

facility needs and (2) recommend an approach to determining such

needs. HEW expects to receive the consulting firm's final report in

December.

The Public Health Service Act requires that funds made available

for the Hill-Burton program be initially allocated to five categories- -the

construction of long-term care facilities, outpatient care facilities,

hospitals and public health centers, and rehabilitation facilities and for

the modernization of these types of facilities. The act provides that

every State shall receive a minimum allotment for each of the five

categories. Under certain circumstances States are permitted to

transfer funds from one category to another; however, amounts above

the minimum allotment may only be transferred to the hospital and

public health center construction category from the modernization cate-

gory. This requirement limits the annual transfer of funds from th ,.

outpatient facility category to the hospital and public health centers con-

struction category to $200,000.

An examination of records for 15 State agencies disclosed 6 in-

stances, involving 4 States, in which the transfer of funds out of the

outpatient category during fiscal years 1971 and 1972 appear to be im-

- 6 -
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proper. We also noted that most of the 15 State agencies had trans-

ferred substantial amounts out of the outpatient category. The amounts

transferred by each of the agencies are shown in the attachment to

this statement.

Free service requirement 

Nine State agencies were visited to determine how the free service

requirement was being implemented and how compliance with the re-

quirement was to be evaluated and enforced. For 715 facilities located

in the 9 States and subject to the requirement, 563 had informed the

State agency of the option under which they chose to operate. The open

door option was selected by 332 of the 563 facilities.

Determining which persons are eligible for free services is done

at the facility level. None of the State plans reviewed provided the fa-

cilities with guidance on how to determine eligibility. Furthermore,

determining eligibility using the criteria set forth in some of the State

plans could take a significant amount of administrative time by facility

personnel. We found that, although methods and procedures varied,

most of the 20 facilities we visited were attempting to determine patients'

ability to pay.

Twelve of the facilities had selected the option which required a

specified amount of free services to be provided annually. Six of the 12

facilities provided information which showed that they had furnished the

- 7 -
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required amounts for their most recent fiscal year. We also found that

the facilities were generally not using "bad debts" to meet the free

service requirement.

All of the State plans reviewed satisfactorily set forth the manner

in which the free service requirement was to be evaluated and enforced.

Evaluation is generally to be accomplished by matching the required

amount of free services with the amount shown on financial statements

submitted by the facilities. None of the State agencies reviewed had an

active program for verifying the data submitted by the facilities. Offi-

cials at three State agencies cited lack of personnel as the reason for

not making site visits to determine compliance. Generally, State agen-

cies relied on complaints for indications of noncompliance. Officials at

two State agencies said that they did not have the authority to enforce

the free service requirement.

SUMMARY 

We believe that the outpatient facility information which we gath-

ered indicates that HEW and the Hill-Burton State agencies have been

passive in the initiation of projects for the construction or moderniza-

tion of outpatient facilities particularly in poverty areas.

Although implementation of the free service requirement under the

1972 regulations is in its infancy at the State and local level, most of

the facilities for which information was obtained seemed to be providing

the required amounts of free services. However, we cannot conclude

from our information that the State agencies have the means to ade-

quately monitor or enforce the free service requirement.

Mr Chairman this concludes our statement. We shall be happy to

answer any questions that you or other Members of the Subcommittee

might have.

- 8 -
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ATTACHMENT

OUTPATIENT FACILITY FUNDS TRANSFERRED
FISCAL YEARS 1971 AND 1972

State

Initial
allocation to
outpatient
facilities

Transfers Adjusted
allocation

Percent
reduction in
funds due to
net transfersIn

0
$155,280

Out

Alabama
FY 71
FY 72

Colorado

$1,958,645
1,904,969

$1,140,000
1,433,769

$ 818,645
626,480

58.2
67.1

FY 71 698,258 0 363,015 335,243 52.0
FY 72 756,316 136,597 564,264 328,649 56.6

Delaware
FY 71 200,000 200,000 248,100 151,900 24.1
FY 72 200,000 197,425 117,425 280,000 (a)

Kansas
FY 71 798,831 0 789,872 8,959 98.9
FY 72 796,118 0 796,118 0 100.0

Maryland
FY 71 1,031,147 0 454,069 577,078 44.0
FY 72 1,031,050 286,647 2,337 1,315,360 (a)

Missis-
sippi
FY 71 1,512,339 0 993,839 518,500 65.7
FY 72 1,401,268 0 1,401,268 0 100.0

Missouri
FY 71 1,655,193 0 1,605,193 50,000 97.0
FY 72 1,672,673 0 204,153 1,468,520 12.2

Montana
FY 71 278,915 0 252,685 26,230 90.6
FY 72 294,566 0 267,068 27,498 90.7

North
Dakota
FY 71 281,757 0 281,757 0 100.0
FY 72 288,394 0 288,394 0 100.0

Pennsyl-
vania
FY 71 3,785,040 0 0 3,785,040 0
FY 72 4,852,446 0 185,333 4,667,113 3.8

- 9 -
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ATTACHMENT

State

Initial
allocation to
outpatient
facilities

Transfers Adjusted
allocation

Percent
reduction in
funds due to
net transfersIn Out

South
Dakota
FY 71 $ 298, 046 0 $ 269, 908 $ 28, 138 90.6
FY 72 299,489 0 266,825 32,664 89.1

Utah
FY 71 454,762 0 454,762 0 100.0
FY 72 478,323 0 478,323 0 100.0

Virginia
FY 71 1, 890, 094 0 1, 890, 094 0 100.0
FY 72 1, 838, 748 0 1, 097, 506 741, 242 59. 7

W. Vir-
ginia
FY 71 942, 586 166, 418 705,532 403, 472 58. 9
FY 72 930,711 0 554,986 375,725 59.6

Wyoming
FY 71 200,000 52, 161 0 252, 161 (a)
FY 72 200,000 355,508 271,890 283,618 (a)

a/ Indicates an increase in funds after transfers.

-10-
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c. ;;:cc

COMPTROLLER GENERAL OF THE UNITED STATES

17 WALMING I ON, D.C. VD411

B-164031(5)

The Honorable Edward M. Kennedy
Chairman Health Subcommittee
Committee on Labor and Public

Welfare
United States Senate

Dear Mr. Chairman:

SEP 2 5; 1:4*

By letter dated June 24, 1974, you and Senator Javits requested

that we provide information on (1) the implementation by the Hill-
Burton nealth facilities program of the requirement that special
consideration be given to projects for the construction or moderniza-

tion of outpatient facilities in poverty areas, and (2) the compliance
by hospitals assisted by the Hill-Burton program with the requirement

that they provide a "reasonable volume" of free services to residents

of the communities in which they arc located.

In subsequent ditcussions with your office we were also requested
to provide information on:

--the extent to which State Hill-Burton agencies are offering
and providing technical assistance and making outreach
efforts to assist and encourage projects which would serve
poverty communities to make application for Federal assist-
ance and obtaining priority funding for construction or
modernization of outpatient facilities,

--the manner in which State Hill-Burton agencies determine
poverty areas and give priority to projects in such areas,

--the extent to which State Hill-Burton agencies have trans-
ferred funds from the outpatient facilities category to
other categories, and

--the extent to which "bad debts" are being reported as free
services by Hill-Burton assisted hospitals.
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lhe information we developed concerning outpatient facilities and free
services is discussed in enclosures I led II, respectively. Certain
legal issues were raised by me- orle and these are discucsed in
enclosure III.

We gathered information principally at beelrent of Health,
Education, and Welfare (HEW) headquarters; HN regions, State Hill -
Burton agencies and hospitals shown in enclosure IV • and the American
Hospital Association in Chicago. Ten State aeoncies were visited hut
certain State plan information available at the HEW regional office
was gathered on adlitional States. The scope of our work was, due
to time restraints, limited to obtaining information from readily
available records without verification and through interviews with
appropriate officials at locations visited. The reliability of the
information obtained is dependent, for the most part, on the assumed
accuracy of the records and oral comments.

We believe, however, that the outpatient facility information
indicates that HE'd and State Hill -Burton agencies have been passive
in the initiation of projects for the construction or modernization.
of outpatient facilities, particularly in poverty areas.

At the ten State agencies visited, we found no formal outreach
program to encourage the construction or modernization of outpatient
facilities in poverty areas nor were there any plans to initiate such
programs. Technical assistance was being given to applicants gen-
erally through aid in preparing and processing the necessary applica-
tion documentation. Any priority being given to outpatient facilities
in poverty areas was not evident other than the use by certain States
of the option to provide a Federal financial participation rate of
90 percent for projects which are located in poverty areas and will
serve such areas. We also noted that State agencies, with HEW
approval have transferred a substantial amount of funds out of the
outpatient category. The legality of a few of these transfers is
questionable. This matter is more fully discussed in enclosures
and III.

To stimulate HEW and State agency involvement in the construction
or modernization of outpatient facilities, the Subcommittee may wish
to consider legislative provisions which would

--require the establishment of outreach programs by the State
agencies to encourage the construction or modernization of
outpatient facilities in poverty areas,

-2--
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B-164031 ()

--require HEW to monitor and evaluate the outreach efforts of
the State agencies,

--require HEW to furnish the States with guidance for determin-
ing outpatient facility needs,

--require State agencies to fund up to 90 percent of eligible
costs for prejects which are located in poverty areas or
will serve poverty comunities, and

--restrict the transfer of Federal funds out of the outpatient
facility category until outreach efforts can conclusively
show that such funds cannot be used before their availability

pires.

The implementation of the free service requirement is in its
infancy at the State agency and local facility level. Uhile the State
plans reviewed contained provisions which essentially met the Federal
requirements, none of the State agencies had an active program for
monitoring compliance with the requirement. Most intend to rely on
complaints to monitor compliance. Also, some facilities have not
Informed the State agencies of how they intend to meet the reasonable
volume of free services requirement.

Implementation of the free service requirement at the facility
level was varied but most of the facilities, for which informetion
was obtained, seemed to be providine the reeuired amount of free
services. We .'ound that fecilities were generally not following a
practice of using had debts" to meet the free service requirements.

Due to time restraints established by your office, we have not
followed our normal practice of giving HEW and the States an oppor-
tunity to comment on the matters discussed in this report. Other than
sending a copy of this report to Senator Javits, we plan no further
distribution unless you agree or publicly announce its contents.

Enclosures - 4

Sincerely yours,

//,/
I

•, 11,-

- 3 -

Comptroller General
of the United States
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OUTPATIENT FACILITIES 

Background

ENCLOSURE I

In August 1946 the Congress enacted the Hospital Survey and Construc-
tion Act (Public Law 79-725, which added title VI of the Public Health
Service Act (42 U.S.C. 291)). The legislation established the Hill-Burton
program of Federal assistance to the States for constructing and modernizing
health facilities.

Under the existing Hill-Burton program, Federal assistance is avail-
able in the form of grants, direct loans, and loan guarantees with interest
subsidies for constructing and modernizing hospitals and outpatient, long-
term care, and rehabilitation facilities.

The Hill-Burton program operates in each State through a designated
State agency. According to the authorizing legislation, a State can parti-
cipate in the program only if a State plan for hospital and medical
facilities construction and modernization is submitted to the Public
Health Service for approval. The State Plan, from the year of initial
approval, is to be revised annually. It must (1) designate the need (beds
and facilities) for inpatient and outpatient care for people residing in
the State, (2) provide for the distribution of beds and facilities in
service areas throughout the State, and (3) assign relative priorities
for the construction and modernization of facilities by service area.

In 1970 Congress, concerned with the lack of ambulatory services for
persons in poverty areas, amended the Public Health Service Act to provide
that -priority consideration be given to the construction and modernization
of outpatient facilities that will be located in, and provide services for
residents of, an area determined by the Secretary of HEW to be a rural or
urban poverty area. The 1970 amendments also provided that, at the option
of the State agency, the Federal share of the cost of certain facilities
could be as much as 90 percent.

The 90 percent level of Federal financial participation is limited to
health facility projects that (1) will provide services primarily for per-
sons in an area determined by the Secretary of HEW to be a rural or urban
poverty area or (2) offer potential for reducing health care costs through
shared services among health care facilities, through interfacility co-
operation, or through the construction or modernization of freestanding
(separated from hospitals) outpatient facilities. Regulations implementing
the changes to the Hill-Burton program under the 1970 amendments were
issued by HEW on January 6, 1972.

1
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Outreach/Technical Assistance

ENCLOSURE I

To determine what efforts the State agencies 
have made to encourage

the construction or modernization of outpatient
 facilities in poverty

areas, we reviewed State plans and discussed ou
treach activities with

officials of 10 State Hill-Burton agencies visited
. We found that no

formal outreach programs existed nor were there an
y plans to initiate

such programs. Several State agency officials said that outreach ef
forts

are made by periodically advertising in newspapers
 the availability of

the State plan for review by the public.

Officials in two States attributed the lack of outreach
 efforts in

their States to potential poverty area project spons
ors' inability to

raise their share of project costs. Officials in three States said that

an outreach program is not needed because sufficient appli
cations are

always available to exhaust the Hill-Burton funds alloc
ated to the State.

However, two of these officials acknowledged that large
 amounts were

transferred from the outpatient funds category because a s
ufficient

number of applications were not received to utilize outpatie
nt funds.

In one State we were told that the State's Hospital Advis
ory Council

sets the priority for the use of Hill-Burton funds and th
at fiscal years

1973 and 1974 funds were earmarked for the construction of
 Public Health

Centers. We were told that if a prospective applicant contacted the Stat
e

agency relative to outpatient facility funding, he would mos
t likely be

discouraged from submitting an application. Officials in this State

agency consider Public Health Centers to be outpatient faciliti
es.

While there was a lack of outreach effort by the State Hi
ll-Burton

agencies visited, we found no similar lack of technical assista
nce pro-

vided to prospective applicants. However, technical assistance is

generally given to applicants by the State agencies, after tent
ative

funding decisions, and generally consists of assistance in prep
aring and

processing the necessary application documentation.

Methods Used to Determine Poverty

Areas and Related Priorities 

HEW regulations provide that the Secretary will determine a rural
 or

urban poverty area to be any area which has been found by the Sta
te agency,

on the basis of the latest available published data from the Bure
au of the

Census, to be an area in which the median annual family income ranks
 in or

below the 20th. percentile of the median family incomes for all areas in

the State. Our review of 10 State plans showed that most of the States

had identified poverty areas in the manner described above. Alternative

methods of determining poverty areas are permitted by HEW regulation
s and

one State has, with HEW approval, classified all counties within the Stat
e

as poverty areas.

2
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ENCLOSURE I

A discussion of the propriety of a 1971 memorandum from Hill-Burton
headquarters releasing States from designating poverty areas is included
in enclosure III, page 28.

With respect to priority determinations for poverty areas, all 10
plans contained a provision stating that special consideration would be
given to facilities which will be located in or will serve poverty
populations. However, explanations were generally not provided on how
special consideration is to be given to poverty areas. We could not
readily determine if any applications for outpatient facilities in non-
poverty areas were given priority over applications for facilities in .
poverty areas. Generally, State agency officials claimed that no
applications for outpatient facilities in poverty areas have been denied.

The priority to be given a poverty area with the same relative need
as a nonpoverty area is discussed on page 24 of enclosure III.

Federal Share of Project Costs  for
Outpatient  Facilities  in Poverty Areas

As mentioned previously, the 1970 amendments provided that a State
agency may, at its option, allow a Federal participation rate of 90 pet-Cent
In. the cost .of projects in poverty areas. We reviewed 20 State plans and
found that 11 of the 20 States would provide a Federal participation rate
of up to 90 percent of eligible project costs in poverty areas, as shown
on page 6 of this encJosure-

,,-.7ced for Outpatient Facilities

Of 15 State plans we examined, four indicated that no outpatient
facilities were needed beyond those which existed, four others showed a
need for adding only one such facility, and one showed that two facilities
neded to be added. Of the 11 State pious showing a need for outpatient
facilities only three showed some need to be in poverty areas and the
others showed no need in poverty areas or did not indicate whether any of
their need was in poverty areas.

In a.report issued on May 3, 1974, to your Subcommittee, we reported
that of 16 State plans reviewed, six showed no need for additional out-
patient facilities and one showed a need for only one additional facility.
The States discussed in our May report are different from those discussed
in this report. Our May report also disclosed that HEW headquarters
officials told us that the Hill-Burton program has no acceptable method
for determining outpatient:facility needs.

Some of the State plans reviewed'did not indicate how outpatient
flcility needs were determined.. Others showed methods such as the appli-
cation of a ratio of outpatient facilities to population, or a relationship
of outpatient facilities to hotTitals or service areas. Some State

3
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ENCLOSURE I

officials indicated that outpatient facility needs are
 determined on a

judgmental basis and cited the lack of an accepted sta
ndard as a factor

hindering need determinations. We also noted that some States have no

system for inventorying all outpatient facilities in
 the State. Fre-

quently only the facilities which are licensed by the 
State, usually

those which are a part of a hospital, and those free
standing facilities

which have received Hill-Burton funds are known to the
 State agency.

HEW has contracted with a consulting firm to (1) stu
dy the various

methods used to determine outpatient facility needs, and (2)
 recommend

to HEW an approach to the determination of such needs.

To further assess the emphasis given to outpatient faciliti
es,

particularly in poverty areas, we determined the number of 
outpatient

facilities which were assisted by 13 State agencies using 
Hill-Burton

outpatient funds available for fiscal years 1971 through 
1974. Eight

of the 13 State agencJee had provided no financial assist
ance for the

construction or modernization of outpatient facilities in
 poverty areas.

Tnformation for each State is shown on pages 7 and 8 of 
this enclosure.

Several State agency officials pointed out that it is pos
sible for

projects which have been funded usinf, Hospital and Public He
alth Center

and Modernization tunes to have included outpatient faciliti
es as part

of ne total project.

Transfer of Irridp Out of Outnetiamt Cat-eery

Section 602(e) of thu Public Health Service Act (42 U.S.C. 
291(e))

provides that Federal funds made available to State agencies b
e allocated

for the new construction of (1) long-term care facilities, (2)
 outpatient

care facilitiesl, (3) rehabilitation facilities, (4) hospitals an
d public

health centers, and (5) modernization of the four types of facilities.

The act preacrif)es the manner in which the funds are to be alloca
ted

to each of the five categories but provides that, notwithst
anding the

allocation formula, each State shall receive a minimum allotme
nt for each

of the five categories. In certain circumstances States are permitted to

transfer funds from one category to another, however, transfers a
bove the

minimum allotment may not be made to the hospital and public heal
th center

construction category from any category other than the modernizat
ion

category. This requirement limits the annual transfer of funds from the

outpatient facility category to the hospital and public health cent
er

construction category to $200,000. Limitations on the transfer of funds

among the categories is discussed in more detail in enclosure III, pag
e 19.

1
Feeds in the outpatient category may be used for both

construction and modernization.

4
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Information on 15 State agencies was examined to obtain information
on fund transfers. The extent to which the 15 State agencies transferred
1971 and 1972 funds from the outpatient category to other categories is
shown on pages 9 and 10 of this enclosure. At four State agencies we
found six fund transfers during fiscal years 1971 and 1972 which appear
to be improper (see pagell of this enclosure).

5

44-376 0 - 75 - 3
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FEDERAL PARTICIPATION RATE IN ELIGIBLE PROJECT COSTS 

FOR OUTPATIENT FACILITIES IN POVERTY AREAS 

Maximum

States Rate dollar amount

Alabama 90 percent none shown

Colorado 90 percent none shown

Delaware 90 percent none shown

Florida 90 percent $1,000,000

Georgia 40 percent $ 750,000

Kansas 90 percent $ 600,000

Kentucky 61 percent none shown

Maryland. 75 percent. none shown

Mississippi 33 percent $1,000,000

Nissouri 90 percent $1,000,000

Montana 90 percent none shown

North Carolina 61 percent $1,f00,000

North Dakota 90 percent none _Mown

Pennsylvania 90 percent none shown

South Carolina 90 percent none shown

South Dakota 50 percent none shown

Tennessee SO percent none shown

Utah 50 percent none shown

Virginia 50 percent $1,000,000

Wyoming 90 percent none shown
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NUMBER OF FAcimirs RECEIVING  OUTPATIENT
FUNDS FOR CONSTRUCTION AND MODERNIZATION

1N FISCAL YEARS 1971 THROUGH 1974

State Conc.truction
Total In poverty area

Modernization
Total In poverty area

Alabama
FY 71 2 0 0 0
FY 72 4 0 0 0
FY 73 4 0 0 0
FY 74 1 0 0 0

Colorado
FY 71 2 0 0 0
FY 72 0 0 a1 0
FY 73 0 0 a1 0
FY 74 0 0 1 0

Delnware
FY 71 2 1 0 0
FY 72 1 1 0 0
FY 73 • b b b b
FY 74 b -1, b b

Kanr..as
FY 71 0 0 0 0
FY 72 0 0 0 0
FY 73 0 0 0 0
FY 74 0 0 0 0

Maryland
FY 71 3 2 0 0
FY 72 3 2 2 1
FY 73 b b b b
FY 74 b. b b b

Mississiplii
FY 71 1 1 1 1
FY 72 0 0 1 1
FY 73 3 3 0 0
FY 74 1 1 '0 0

Missouri
FY 71 0 0 0 0
FY 72 2 1 0 0
FY 73 0 0 0 . 0
FY 74 0 0 0 0
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Modernization

Montana

Total In poverty area Total In poverty area

FY 71 0 0 0 0

FY 72 0 0 0 0

FY 73 0 0 0 0

FY 74 0 0 0 0

North Dakota
FY 71 0 0 • 0 0

FY 72 0 0 0

FY 73 0 0 0

FY 74 0 0 0 0

Pennsylvania
FY 71 6 1 0 0

FY 72 4 0 0 0

FY 73 b b b b

FY 74 b b b b

South Dakota
FY 71 0 0 0 0

FY 72 0 0 0 0

FY 73 0 0 0 0

FY 74 0 0 0 0

Utah
FY 71 o o o o
FY 72 0 0 . 0 0

FY 73 0 0 0 0

FY 74

vyoming
FY 71

0

a2

0

0

0

0

0

0

FY 72 al 0 2 0

FY 73 0 0 . al 0

FY 74 . 0 0 al 0

a Faeility'receivcd funds from both fical years

b Ile were advised that HEW had issued a policy memorandum which prohibited

the obligating of fiscal years 1973 and 1974 Hill-Burton funds by State

agencies until State plans included approved free-care provisions. As

of August 1974 all States in HEW Region III had submitted their proposed

free-care provisions and had been advised of required revisions. However,

none of the States have submitted their final revised plans, therefore,

they have not been authorized to disburse fiscal years 1973 and 1974 funds.

8
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OUTPATIENT FACILITY FUNDS TRANSFERRED

'FISCAL YEARS 1971 AND 1972

Initial
allocation
outpatient Transfers Adjusted

Percent
reduction in
funds due to

State facilities In Out allocation net transfers

Alabama
FY 71 $1,958,645 0 $1,140,000 $818,645 - 58.2
FY 72 1,904,969 $155,280 1,433,769 626,480 67.1

Colorado
FY 71 693,258 0 363,015 335,243 52.0
FY 72 756,316 136,597 564,264 328,649 56.6

Delaware
FY 71 200,000 200,000 248,100 151,900 24.1
FY 72 200,000 197,425 '117,425 280,000

Kansas
FY 71 798,831 0 789,872 8,959 98.9
FY 72 796,113 0 796,118 0 100.0

Maryland
FY 71 2,031,147 0 454,069 577,078 44.0
FY 72 1,031,050 286,647 2,337 1,315,360

Mississippi
FY 71 1,512,339 0 993,839 513,500 65.7
FY 72 1,401,268 0 1,401,263 0 100.0

Micsouri
FY 71 1,655,193 0 1,605,193 50,000 97.0
FY 72 1,672,673 0 204,153 1,468,520 12.2

Montana
FY 71 278,915 252,685 26,230 90.6
FY 72 294,566 267,068 27,498 90.7

North Dakota
FY 71 281,757 • 281,757 0 100.0
FY 72 288,394 288,394 0 100.0

Pennsylvania
F7 71 3,785,040 0 0 3,785,040 0.0
FY 72 4,852,446 0 185,333 4,667,113 3.8
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OUTPATIENT FACILITY FUNDS TRANSFE
RRED

FISCAL YEARS 1971 AND 1972

State

Initial
allocation
outpatient
facilities In

Transfers
Out

Adjusted
allocation

Percent
reduction in

funds due to

net transfers

South Dakota
FY 71 $ 298,046 0 $ 269,908 $ 28,138 90.6

FY 72 299,489 0 266,825 32,664 89.1

Utah
FY 71 454,762 0 454,762 0 100.0

FY 72 478,323 0 478,323 0 100.0

Virginia
FY 71 1,890,094 0 1,890,094 0 100.0

FY 72 1,838,748 0 1,097,506 741,242 59.7

W. Virginia
FY 71 942,586 166,418 705,532 403,472 58.9

FY 72 930,711 0 554,986 375,725 59.6

Wyoming
FY 71 200,000 52,161 0 252,161 *

FY 72 200,000 355,508 271,890 283,618 *

*indicates an increase in funds after 
transfers

10
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QUESTIONABLE TRANSFER OF FISCAL YEAR 1971 AND 1972 FUNDS

We reviewed records of 15 States and found that in four States, the

following six transfers of funds appeared to be contrary to congressional

intent as discussed on page 19 of enclosure III.

Delaware - On November 15, 1972, HEW approved the transfer of
$248,100 of fiscal year 1971 funds from the outpatient facility-.
category to the hospital and public health center category.

Kansas - On July 7, 1971, $578,831 of fiscal year 1971 funds were
transferred from the outpatient facility category to the modern-
ization category, and on the same date $578,831 was transferred

'from the modernization category to the hospital and public health
center category. On March 2, 1973, $596,118 of fiscal year 1972
funds were transferred from the outpatient facility category to
the modernization category. On the some date $873,818 was trans-
ferred from the modernization category to the hospital and public
health catcg6ry.

Mississippi - On February 29, 1972, HEW approved the transfer of
$793,839 of fiscal year 1971 funds from the outpatient facilities
category. Of the amount: transferred $332,201 went to the long-term
care facility category and $461,633 went to the hospital and public
health center category. On February 29, 1972, $1,201,268 of fiscal
year 1972 outpatient facility category funds were transferred as
follows: $250,000 to the modernization category, $151,700 to the
long-term care facility category, and $799,568 to the hospital and
public health center category.

Virginia - On March 21, 1972, HEW approved the transfer of $1,479,807
of fiscal year 1971 funds from the outpatient category to the modern-
ization category. On April 5, 1972, the State agency requested
approval to transfer the same amount from the modernization category
to the hospital and public health center category. HEW gave its
approval for the transfer on April 27, 1972.

11
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FREE SERVICE REQUIREMENT

Legislative Background

Section 622 of the Hospital Survey and Construction Act (42 U.S.C.

291) enacted by the Congress in 1946 provided that regulations be issued

by. HEW which:

"*.* * may require that before approval of any application

for a hospital or addition to a hospital is recommended by

a State agency, assurance shall be received by the State

from the applicant that, * * *, (2) there will be made

available in each such hospital or addition to a hospital

a reasonable volume of hospital services to persons unable

to pay therefor, but an exception shall be made if such a

requirement is not feasible from a financial standpoint."

This legislative provision has remained basically unchanged up to

the present time. Senate hearings held in 1945 indicated that while it

was generally agreed that the hospitals should provide care.for indigents,

the total cost of such care should be shared by the State, c unty, local

community or charitable organizations.

Implementation of Free Service Provision

NdeImplementing regulations issued by MEW on October 22, 1947, provide

that "free patient care" means hospital service offered at below cost or '-

free to persona unable to pay. Included as persons unable to pay were

both the legally indigent and persons who are otherwise self-supporting

but are unable to pay the full cost.of needed hospital care. A reasonable

volume of free patient care called for in the act was not clearly defined

by the regulations. The regulations provided that determinations of

reasonable volume give consideration to coaditions in the area to be

served by the applicant, including the amount of free care that may be

available from sources other than the applicant.

The 1947 regulations basically remained unchanged until January 6,

1972, at which time new regulations were published. The regulations

were changed to essentially state the language of the statute. HEW

comments explaining the change stated that numerous court suits were in

process relative to the subject regulations and that new regulations

designed to define the scope of the "assurance" more clearly and to

govern its enforcement was being prepared.

Interim regulations were issued by HEW on July 22, 1972, with an .

effective date of August 6, 1972. However, the effective date for

facility compliance was November 4, 1972. These regulations provided

a definition of a reasonable volume of free services, furnished guidance
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to State agencies on eligibility criteria and qualifying services, and
established requirements for evaluation and enforcement of compliance.

All facilities which have received Hill-Burton financial assistance
in the past 20 years are subject to compliance with the regulations. In
the case of grants, the compliance period is 20 years after completion
of the project for which financial assistance was provided. In the case
of direct loans and loan guarantees, the compliance period is equal to
the time required to repay the loan.

The HEW regulations provide that the reasonable volume of free
services requirement could be met by facilities by (1) offering free
or below cost services in an amount which is not less than the lesser
-of 3 percent of operating cost (after deducting Medicare and Medicaid
reimbursements) or 10 percent of total Federal assistance received, or
(2) certifying that free or below cost services would not be refused to

. any person regardless of their ability to pay (open door option).

The regulations also provide that the requirement to furnish free
services could be waived by the State agency if a facility can demon-
strate to the State agency that it is fihancially unfeasible for it to //

• —Meet the requirement. •

State Hill-Burton agencies are responsible for securing implemcn1-
• tation and compliance by facilities with the free ,service requirement.
At nine State agencies visited We, inquired as to how facilities in the
States intended to comply with the requirement that a reasonable volume

-of free services be furnished.

• Of 715 facilities subject to the requirement, 563 or 79 percent of
the facilities had selected one of the above options. Problems in
interpreting the regulations and delay in implementing actions by the
State agencies are factors contribung to the reason;,-why most facilities
in States, except for one State, have not made a selection.

We noted that one State agency on May 15, 1973 requested each State
facility to which. the requircment applied to select a free service option
to operate under for the next fiscal year. At the time of our review in
August 1974, 122 of 183 facilities had made a selection. Our review of
the State agency indicated that very little followup had been performed
to determine why the facilities had not selected an option.

For the 563 facilities who had selected one of the options, 332
facilities had selected the open door option. Sixty-three percent of
394 facilities in nonpovcrty areas selected the open door option as
compared to 49 percent of 169 facilities in poverty areas. See page 16
of this enclosure for additional information on the 715 facilities.

13
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Although State plans set forth eligibility criteria for 
free services,

the determination of persons eligible for such servic
es is made at the

facility level. One State plan stated that it was the responsibility and

prerogative of the facility to determine persons unable to 
pay. None of

the plans reviewed provided guidance to the facilities o
n how to make the

eligibility determinations. Furthermore, the determination of eligi-

bility, using the criteria set forth in some of the Stat
e plans could

require a significant amount of administrative time by f
acility personnel.

For example, the criteria adopted by one State agency 
requires that con-

sideration be given to 25 different sources of income. 
Another State

agency criteria, requires the facility to determine cash
 value of life

insurance and the value of personal property for each individ
ual in the

family, in establishing the assets or financial resources o
f the family.

Most of the 20 facilities visited were making some attempt 
to

determine whether or not a person is able to pay for the se
rvices using

some sort of financial information to make such determin
ation. The

methods and procedures used to document a persons ability 
to pay varied

from facility to facility.

For example, one hospital administrator informed us that two 
primary

sources used to determine a persons ability to pay was the lo
cal retail

credit agency and the patient's doctor. Another used information pro-

vided by a social service department to determine ability to 
pay.

One hospital simply asks the patient if he can pay the bill. If

the patient says no, the hospital sends one bill and if payment 
is not

received, the amount due is recorded as uncollectable.

Only 10 of 20 facilities have advertised the availability of fre
e

services and this was generally accomplished by an annual notice in
 a

local newspaper.

Of the 20 facilities, 12 had selected the option which requires

that a specified amount of free services be provided annually. 
Six of

the 12 facilities provided us information showing that they had furnis
hed

the required amount- of free sevices for their most recent fiscal year.

Regarding the Subcommittee's concern about the use of "bad debts"

to meet the free service requirement, we found that this practice is

generally not being followed by the facilities visited.

Evaluation and Enforcement.

All State plans reviewed set forth the manner in which the free

service requirement was to be evaluated and enforced. The evaluation

and enforcement provisions were generally consistent with the Federal

regulations.

14
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The evaluation function is essentially accomplished by matching
the amount of free services required with the amount of free service
provided as shown on financial statements submitted by the facilities.
None of the State agencies reviewed had an active program for verifying
the information submitted by the facilities.

Officials at three State agencies told us that they did not have
sufficient personnel to conduct site visits to determine facility
compliance. Most of the State agencies reviewed plan to rely on
complaints as an indication of noncompliance.

We were told by officials at two State agencies that they ladked
the authority to enforce the free service requirement.

The American Hospital Association in commenting on the enforcemenL
provision included in HEW regulations, stated the provision requires
State agencies to impose more severe sanctions than authorized by Federal
statute.

15
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OPTIONS SELECTED BY FACILITIES TO MEET FREE SERVICE REQUIREMENT

Number
of

facilities

Facilities that
selected an
option

Options selected
Open
door

10
percent

3
percent

Alabama
Nonpoverty 173 122 81 18 23
Poverty 10 5 4 1

Coloradoa
Nonpoverty 14 11 7 4
Poverty 4 2 2

Delaware
Nonpoverty 3 3 3
Poverty 2 2 2

Kansas-,.........._z_
Nonpoverty 67 35 33 1 1
Poverty 10 9 9

Maryland- ....•
Nonpoverty 47 37 19 14 4
Poverty 13 9 6 3

Mississippi
All poverty 72 71 21 6 44

Missouri
Nonpoverty 85 b65 24 19 22
Poverty 10 9 2 1 6

Pennsylyaniac
Nonpoverty 129 114 75 20 19
Poverty 65 59 34 16 9

Utaha .
Nonpoverty 8 7 7
Poverty 3 3 3

Total all
facilities 715 563

Percent of total 79
Total nonpoverty 526 394 249 76 69
Percent by option 100 63 19 18
Total poverty 189 169 83 26 60
Percent  by option -  100 49 15  36

a
Includes only facilities funded fiscal year 1971 through 1974.
bTwo facilities are not included because of improper selection of options.
cNinc facilities are not included because State officials could not make
a poverty/nonpoverty designation.
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ANALYSIS OF GER TAIN DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE POLICIES IMPLEMENTING THE I IIL L-li URT ON

PR OGIIA-M.

LEGISLATIVE BACKGROUND OF THE HILL-BURTON PROGRAM:

The logialative history of the Hill-Burton program may be summarized
as follows:

1. 1946: Enactment of the NM-Burton Program, 52 of the Hospital
Survey and conctruction Act of 19469 Public Law 79-725, August 13,
1946, 60 Stat. 1040. This Act., whic.-12 added new title VI to the Public
Health Service Act of 1944, Pub. L. 78-410, July 1, 1944, 58 Stat. 682,
authoriecl grants to Staten for surveying needs and developing State
plans for construction of facilities and assisting in constructing and
equipping needed public and voluntary nonl.,rofit general, mental, tuber-
culosis and chronic cliscaso hospitals, and public health centers.

Z. .1949: Passage of the I/oapi,;_'-al Survey and Construction Amend-
riv-Ints of 17949, Public Law 81-380, October 25, 1949, 63 Stat. 898.
The 19-19 statut,s authori..--.ed the Public .1-health Service to conduct and
provide grz..n-:::3 for re:',earcli, c:,periment“, and demonstrations relating
o the development, offecave utiliznttcn, and coordination of hospital

facil,iticie, and z'ociources.

3. 1954: Po ago of the Medicz-..1:q't:.,...f.litiers Survey and Construc-
tion Act-cT1954, Pabitc La, 8.3-482, July 12, 1954, 68 Stat. 461.
This Act broadened the Hill-Burton program to provide specific grants
for the construction of public and voluntary nonprofit nursing homes,
diagnostic or :erez.41 .1(,ntt conic re, rchaUllitr...tion facilities, and chronic
&soave racillUc:s.

4. 1958: Further arnencire;:nto to tho l'Ii11-.3arton program were
enacted by Public Law 1:5-589, Auf:ost I, 1958, 72 Stat. 4U9. The
1958 Act: gave sponsoyn who met 1.:11: stnndaTil eligibility and priority
qualifications under the p.-:o1.-am the option to take a long-term loan

in ii01 Of a grant.

5. 1961: Pausage of the Con munIty Health Services and Facilities

Act of 1961, Public Law 87-395, October 5, 1961, 75 Stat. 824. This

Act increased the approprL.,.tion authorization for the construction

of nursing homen from SIO million to $20 million annually. The 19G1

Act also raiGed annual research appropriation authorizations' to SIO

million and authorized apprepriz.ntions iczw experimental and demonstra-

tion conetrucaon acd cqrpment projects.

17
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6. 196 4$ talc nt of th o&o51 awl Medical Facilities Amend.
meats ori".9642. Public Law 88-443, Autv...)t 18, 1964. 78 6tat. 447. T1113
Act extended the hoopital ond edic1 facilities survey and construction
program through Juno 30, 1969. It ;Jo authorized appropriations
ovor 5-year ',cried totaling :20/.54 billion in f.‘rants and loans for
new conntructio:I. modernization, and replacsmont of hospitals), 1on3-
term car() facilitioa (including nursing hornev), public health centers,
cliagno5tie or trentrrxent centers, and rehabilitation facilitiets. And,
$160 inillion was authoritlied for modc:ircizatioa and replacement over
a 4.year period beinninz with ficeal year 1966. Other prov1sion3
of tlie 1964 act authorized 4;350 I-a:Alicn. for long.-ix...3:m care facilities
over a. 5-year period. Thii catcgory combined prevlouoly separate
zralits prograrsu for chronic dir;c:a2o h.-}zpitalo and nursing horneo.

Oth.-sr aut3lori:.!..:1t;,enr, over tilt* 5-year period lnclucleds hospitala
and public health coaore„ $680 g:13.1lion; diagnootic or treatment
canters, $100 ;nil I-Son; and rcAtabilitailte.afaciW.o. $0

The .Act additionally coutl-,orlf.-:c.:.el a precrain of project grants to
hcip devel.Tp rn)71c.nal, metropeltt.na area, or other local
Aron. do2r1(.:1/atrz,...
Mon

7. '.1.-c4r FN.:Z.11 r.,.f 1967,
1,1w- l'")k;7, ;31 fftat. 533, v., oro p'ar mi.Ja

0.0.6 Act:. :.•••'.0-"I Pu;th.c Act wea raorlded by
ropealiwd, t rAW..“:11....L.:,,,d F. pk'OU,'.:CLZ):1f projc.lot trant.:2 for
revear0 Midd, re 1 ttci,undl:r thf:: Hill -Burton program. At
the brir4otizrio, tt.t..ro aor.'sl).1.1:Thed wader §30-14 the M.....tic:Amal Center
for HviA1i1.Servie.-..,3 P.obcnrch ni Dow.A.oprz.sr-A, which lenurnoc.1, among
Other rcoponflibiliK%:), tho z.4vco-Lty to adi.-.ninietcir a program of project
rant: J olinila): to tha §624 program

slhioli had "nen

C. 1968: c.14.14 Mc,1ic4 7acilltien
Cont tructT,au JC1 siotonco Arnonclrnorito of 1963,
title IV c.f Public La:VI 9 0-57 4, Oil:tober 14 1968, 82 Stat. 101/.
1.';'-as Act extcaded ti,v4 hoopitr.^..1 tstUca1Zacilitioa auzvey and
ccnuirxwac-i progvarn t'aront;;I Juno 30, 1970. 7/

17=797;7) C.:-.0r.....);71'eh..^.1notva :011..inang ar.d "Public Health Service A. r.ae rld-
r4aent (Public Lotv.; C9-749) it..Fxscqcrrcd ot:ch authority front the

trZtr312 prorArszn Ao 
 lull-

c Jane 30, 1%7.

S. rt.rot. r..1.,6`..;79 2d,S.71.sc., 5-4 (1970).

.18
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9. )97CL: roactoaent of the Mo6ica1 CoeGtruction
&Ind 1,1oderni...?.ation Arnendrnr:nts of 1970, Public Law 91-296, Juwi 30,
1970, S4 :.;;tr.t. 346. -Ellis act tiv.tlicri!.:.ecl a 3-yeur exttnsion of the

3ting grant program; 3-year gtAttraetc.:(1 loan prorasri for cert,Nin
typco of private. facilitica; :hod a oro,..trarta of direct: lo:zna for cenztruc-
tIon or moricirain:Atioa ofpul.1.31c

LIMITATIONS ON TRANSIER OF ALLOTMENTS

Eadoting provin.lont of t7:4,o1.1111-1rton pro3rz:...rn. pre3criba ftvo
broad arc of I'ederal id for coar.;truction and modernization of
public iitaci othcz nonprofit hotAtb. the firot four categor;=-4
provide 11,ralli.G to (7:tate:a to c'appt now co:!:,i?trrotton of frIciiitieu for
(I ), ,7;c.ro, (2), outpati: ci%re, (3), rchabaitr-tion azi (4),
hoL4pita1zi ar.cl public hLiCr:r1te:4. Te fifth catr:gory provifloo funcia
for tira modcrnklatitntofo.nitAini; t).-pean de...:!crLbul

Ur.102
Catel:',OriVO •,.V$3

•
r;Uttuto

clar,11 :t
grcint cv.tozoric.:.

•kt-,7;
c,a 011 P.1 tetra.: ;at forrrnila

S. C. 2?1!)(r..,.). Th

c!ach tha fivo
the allotrrnt of fun:la to

t.,11;.1 tzlia.vo

) The ir.LIr

*ea.

0

(13) ‘';',1C)0, 000 • tho Vh-f-:).13 Iclaajg,
Aic Same.)., True.lt. Tayritory oftho
Pc.oine I1nd orC...a.m.rn and *200,000 for
tr.:7 ntr ato c. .t.-.,o of aranilotraoat

19
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for grants for the construction  of public or 

other nenorofit out.pationt facilities, * 4 *

shall be increased to that amount 4 * 4"
(Emphasis added.) 4Z U.S.C. 291b(b)

In certain circumstances a State is authorized the transfer of

allotments from one category to anothors

"(e)(1) Upon the request of any State that
a specified portion of any allotment of such

State under subsection (a) of this Section for
any fiscal year be added to any other allotment "-

or allotments of such Stato under such subsec-
tion for such year, the Secretary shall promptly
(but after application of subsection (b) of this
oection) adjust the allotment of ouch State in
accordance with such request and shall notify
the State agency; except that the aggregate of
the port.io•ps so transferred from an allotment

for a fiscal year pursuant to this paragraph
may not exceed the amount: specified with
respect to ouch allotment in clause (A), (B),

(C), or CD), as the case rmcy be, of sub-
seo:ion (h)(1) of this scctin which la applic•ablo
to such State.

(2) In zo72:13_tion to th::: t•rr.nclor of portions of
allonts under (I), upon the requcst
c,7 L;tats that a .;I:=ocifiekl povtion of any allot-
rnen: c-.,f such State under subsection (a) of this
section„ other than an ellotnaont for grants for

the col:r!truction of public or e:thcr nonprofit
be adi:1'.d to another 

t-117.C.z:Lat ei such Statc under such subsection,

other thr_..a an allotment for grants for the con-
struction of public ,;.):; ether nonprofit hospitals

end piAblic health centers, and upon simultaneous

cortiacation to the Secretary .by the State agency

in such State to the effect
(A) it Irls afforded a reasonable opportunity

to make applications for the portion so sped.-

Clod and there have •,oen no approvable applica-

tions for such porti.-n, or
(B) in the case of a request to transfer a

portion of an allotrntr:t for grants for the con-
struction of public or other nonprofit hospitals

and public health centers, use of such portion

as requested by such State agency will better
carry out the purposes of this title,

20
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the Secretary ehall. promptly (but after application
of subsection (h) of this section) adjust the allot-
ments of such State in accordance with such request
and shall notify the State agency.

(3) In addition to the tr-ansfer of portions of
allotments under paragraph (1) or (2), upon the
request of any State that a specified portion of an
allotment of such State under paragraph (2) of
subsection (a) of this section be added to an
allotment of such State under paragraph (1) of
such subsection for grants for the construction
of public or other nonprofit hospitals and public
hoalth contore, and upon simultaneous certifi-
cation by the State agency in ouch State to the
effect that the need for new public or other
nonprofit hospftals and public health centers to
substantially greater than the need for rnoderni-
r,:ation of facilities referred to in paragraph (a)
or (b) of section 291a of this title, the Secretary
ohall promptly (but after application of sub-
section. (b) of this section) adjust the allotments
of ouch State in accordance with styth request and
ehall notify the State agency." 42 U. S. C. 191b(e)

in summary, U.S.C. 7.911)(0 provideo that (I), any amount
up to the mir.L:Imum ail&A -o.:7,at. for ;!‘:ny category may be trancfcrreci to
anccithcr category without limi`tation. and (2), surns in eXCf...S.e of i.ho
minimum c.11oi7mont rois.y ale.° he al-Lilted bcstnrocmm c%tegorioe with two
exceptions;

a. No fun.clo btlrond the minimum allotment may be
tranoferroci from the rohnbiliteon fz.,:cil:Itice category
and;

h. No rondo in ezoess of the minimum allotted to a
category may go into the new hospital construction
category unl,:::f;s such funds corns from the moderni-
zation category and the former modernization funds
are accompanied by a certification from the State that
the need for new hospital construction is greater than
that for modernization of existing facilities.

This interpretation is consistent with the intent of the 1970 amendment
which enacted the current language of the section. The Conference
Report. on the 1970 amendments to the Act, H.R. Rep, No. 91..1167,
9lat Cong., 2d Sess., 20-21 (1970) stator] as follows:

21
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'The House bill left existing law unchanged

with respect to transfers of allotments among

the various categories of assistance authorized

under the program, except that authority for

tranefere from the modernization category to

the allotment for construction of hospitals and

public health center was eliminated. The

managers on the part of  the House receded 

from this provision, and accepted the transfer

authorities contained in the Senate amendment

an fol.-totes:
.Eiret, any State may make tranefers, in

the discretion of the 6tPte as,ency, of any,

amount up to the rnini,num amount alloted to

any ,t;tute for a particulz,..r cate;ory..
Thin pro-viz:ion will benefit the smaller

Stater, by permitting them to shift relatively

small 'urns from one allotment category or

another without being required to comply with

relatively elaborate certification requirements.

Secondly, all amounts above these mini-

XrItteete nav be transf.,-,rrcii from one catecTorx

Of' to o1-1)(:•:: 40;7 example, irom con-

structioe :tor long-term care to

modernieetien) without 7:cat-,-..:.cti_on on the amounts

11r,t (1) no funr_If nt-a",-be tran:Tfer)7ed from

the r,e -1-1;:‘.,i::i.titatdol, or (except

an Incticatcci in the 'n7.--:;:t e ilc.;) to the new
construct!zon caterron• and (Z) all other

transiele4 muet be justitiee on thc basis that

eithertr are no z-sppro.vable e.pplicationn hi

tlite eateeory frcra which fund, arn transferred,

or in the case of teteifolee from the new honpital

con.struetIon category, the•purpozo of the program

will be better eowyed by ouch a tranr:for. Further,

• tranzjers may be made from the modernization 

category to the cittc.gory  of new no5nita.1 con-

etruciion if the  State a!ericir certifies that the

nood or the latter is p,reater." (Emphasis added.)

See alf_co the Caer's note at 42 U.S.C. 291b.

HEW regulations implementing this provision, 42 C. r. R.
53. 94, do .not address the question of whether funds may be trans-

ferred from one category to another ce:tegory through an intermediate

category. However, an affidavit of Dr. Harold M. Grs.ning, Director,

Divieion of Ftkci.111.es Utilieatiten, ,roalth Resources A.drninistration,

22
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HEW, filed in the case not related to this audit 
(National 

AF;c.ociation of Neie,hborhood  I-icPlth Centers, I
nc. ,  et al.

V. \ieinberer, et l. , pending in the District (..;ourt

for the bistrict of Columbia, Civil Action No. 
74-52,)

expresses HEW's understanding of the congre
ssional policy.

"Hill-Burton funds allocated to the out-

patient facilities category can be awarded

to projects (or the construction or moderniza-

tion of other types of facilities only if such

funds are first transferred to another allot-

ment category in accordance with the provi-

sions of r,,eccion 602(c) of the Public Heal
th

Service Act (42 U.S.C. 291(e)) and 42 CFR

ej 53.94. Under Close provisions a State may,

without HEW concurrence, transfer up to

*200, 000 from the oW:patient facilftles category

(with the exception of the Virgin islands,

imacrican Samoa, Cati.?Arl„ and the Trust Territo
ry

cf the ;?;',A;;Ific islands rvh7:.ch are lirLited to

S100,090) to any other category. Transfers

from thc? ot2.t0atscrit cateory exceed-

fu thiE7 ...ariount may be made only if the State

to ',jar that it lie.L; afforded

epretunity for the oubmission

cf applictioas for the port?'b7.n to he transferred

and that there have been no appYovable appl
ica-

t!oa for ruch portion(44s part of euch

Sta':',1 moot vet forth tho method by which

rcaenni.41,1e opp:irtanity to submit appltcatio
nD

114La 14eca 41.1::ord3.„ 4. CC R!", 53.94(a),1; provid
od,

however iliat fu'Ids cannot be transferred under

thia  0roce,:ture to thk! mn;lic or ether nonp
rofit

nod pubiic herTh, centers cateory

. (i, o., me more than e.e:;2,00,000 or 
*00.000 

amount inz4v be tranlierred from the outnat
ient

eatei.;ory o the nospite.ls and public

health centers c.or);)." (Linphilsio added.
)

In some States, funds alloted to the outpatient facilities 
category

have been transferred into the modernization category and t
hen im-

mediately Into the new hospital and public health centers c
onstruction

category. As discussed above, Congress clearly provided that funds
 in

excess of the minimum allotment could not be transferr
ed from out-

patient facilities to new hospital construction. Transfer to an

23
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intermediate catsgct,-y recognizes the statutory restriction and

may be an attempt to avoid it.

On the basis of the language of the Act and its legislative

history, we believe that it would be improper to do indirectly

what cannot be accompli2hed clIt'ticily. The direct transfer of

moneys in excess of the minimum amount allotted to a State from

the outpatient facilities category to the new hospital construction

category would be clearly unlawful. A chain to accomplish the

same purpose would similarly be improper. There may, however,

be rArcyanstances whetc: funds e. good faith are transferred from the

mtidernization category to the new construction category and then,

duo to a change in circtunstanco, it becomes advisable to transfer

funds from the outpatient category to the modornization category.

Conceivably, the prohitaion may not attach even to coins transfer4

for good reason from the outpatient to the modernization category,

and subsequently to the new construction category, again for ouch

good cause as in generated by the needs of the two categories directly

involved in the separate t:ransfor. Such good faith transfers would

have to ho ox7tEtt3.!-t7ti en tt cz.O.j Lj ç.aec

PRIORITIES TO BY ACCOP.DED NONPOVERTY AT.:AS BASED
ON RELATIVE =DS OF SERVICE 10 ,,C,

`;:,71 c:!!..t7.t• tr.:tont:ion lo 4Z u.s.c.

"Tito Surgeon General, with the approval of

tha 17(N:c...v:.-11 IIoeilaX (.;:ounoil and the Secreta-:y

of Health, Educttthtzt, and W eCtall. by

gctne:2;:t1 p:tt;cr5.bQ--

deterrtafnt;t:lotl

.:, (a) the general manner 121/ which the State

agc.ney Lh1.tl cic.:te.trmLle the priority of projects

based oil the relative need of dificFont areas

inching adequate faci,itles of v.%:-....tous typos

for which assistance is availrthlo under this

txtrt, giving speci...-ti cottidoraticn—

* • 12: t",<

(4) in tho case of projects for construction

or mc:clernizz-,,tion of out7tItient facilities, to

any outpRtient .1. 't will be located in,

end csrovidc services fo7: re4:,i.cnto of, an area

dote-. mined by Jle Seert:tto.ry L be a. rune.l or

urban poverty area;
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'rho FEWresulaUcinr. Irnpiemzeting of C1v, etatnte. 62 C. F. a.
53.31 az.<1 53.9.1 (1973) follown terrnss

§53. 81 Cerierzl.
•

"The niziniler in wvnich the State agency
cletf”..znitla the priority of projects included

tho dtto con&rtruction program Lhail be based on
the relative need of difforent nervice are4s lacking
atietir.:te and •t.!,11..;A1 o(::or.rn to the prin-
ciplec act oui; Ir. this In ip.ddic:ion to Lilo
spociff,c coiatAclonitionl E,st fo.rth in thla oubraL't
with ?QC t to r,artietsillIr tyr.,•••::3 of t;:rojocts, opectal.

Livon.

11..).11 fa,7i7itleotch.Lbior2e or lit cortanction
-aith cq..itc!r facii.;tte:). "ill i3r<ivici<‘ enx-norcitestl-ilett

aroventiv,7,
carn It

traizt,Zslf;

C • ‘.1; •
z

e.:

opz.A-tont

. ‘.11i fire,"

V3.r.10 l• • (It

12:1 1)1, Z,L) L}C,

er 7:: U. r
02) to .1t1 Ilartl-grat3h (a) of

f.11.4-G Cf.:Ctii,;;117,5"i0:.1tV (1-1 prclit,Ct,12 r,'or en.v:.st.-c.ctiort
cutp-.1ticitt ftc tft shell ba ciotermi.ArA on tha

th,n relo.tAvci fok 1. I tp U. 4.-1
faciliti•r.lslii tb.•::". ao tt1)4" SOir.Vf:::i.71 by the facility.
takiag c!.:1Liting 4.ioirvfcezzvai1.b10End

(c) , :kifj of iirojecto Cr
special

t3Lir Lla iv:Y.:di:Ion to t.I.A.1:4

2.5
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specified in paragraph (a) of this section) to
facilities serving areas of high population density."
(Emphasis added.)

The legislative history of the 8tatute.4 sui-,..orts the, view that some
general priority is to be accorded to poverty areas with respect to
projects for the construction or modernization of outpatient facilities
but dooL not further clarify the weight to be accorded this consideration.

.1. The statement by the Conferees on the 1970 Act includes
the following lanamr.go:

"Tho House bill would hz.'.ve retained priorities as
sot forth in existing law, except that it provided that
the State agency could waive the priority for construc-
tion in rural areas. The Senate amendment contained
the same provision with rer;pect to waiver of construc-
t-ion priorities for rural areas, and added a number
of additional categories.

"The conference substitute provides that priority
shall  bo.,rivzni to nreier.te for -,-3n.struction or  moderni-
zation of oiq-,.,ationt which P",! 3ilrited in
and rol.rwidc servirs iS)r resici:!ni.3 of rural or
urbrn poverty areas% ;;", R. Rep.
No. 9/ -1167, r4tii-5r,-.; added.)-

Z. The Senato Cerarrrc.:;eo rep,-)rt 1.!.10n, the bill whtch
LCCar0.1 the Act ta 19701

"Under the cniPtInL: law ;sec. 60,!,-(a)(6)) a State is
in (.45tablif-311 1t:.7 f.t.z.to plan an o-rd,jr of pr:orPry for
projects for mothrrilir.:Ition and construc.t!on. Under
er.ction 60(z,), in ecc.ablishinr, the order oc: priority
Zor projccl:E..., for the rro7retrtietIon of hospital,.:., a State
in to give special consideration for projects for
.hoxpitalr, serving rural coz-nmunitio and areas with
relatively small fir.ancirl resources. Under the
amendment made by tide section {of Ii. R. 11102]
a State is no longer required to give special con-
sideration to project for hospitr.ls serving rural
art4as. }Jowever, the amendment does provide that
the State may, at its option, continue to give special
priority considoratien for hospital projects serving
rural communitier .
"This uoction the bill] further amends section

604G.2..) of t.1-“• act imestablishini, new priority  nrcfer-1—
ences v.,:iricia vail be c:y3t,icryredpy trio develop-

orcier of nrierttv fer al»)roviai.; projects. Speci-
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fically, outpatient facilities located in rural or urban
jrcall 44* $.7." 6. Rep. No. 91-C7, nuprap 16-17.

Emphasis added,)

On the basis of the statute and its legislative history, we
conclude that the Hill-Burton Act, as amended, does not auth-
orize HEW to give priority to nonpoverty outpatient facilities projects
over poverty projects of the same type based solely on the relative
needs of the service areas for outpatient facilities. The Act requires
that some consideration must be accorded to poverty status. To. give
priority status to a nonpoverty area project over a poverty area pro-
ject, the need in the nenpoverty area must outweigh the need and other
special consideration of the poverty area. Wo think HEW regulations
properly recognize this point.

We also note that NEW regulations are structured so as to permit
the desitieri of a poverty "oullGervlce" area withth a nenpoverty
service area. 42 C.F.R. 53.129 states:

"For purpoc;.1 of cletcrthining the priority of
projects for cont-,'uct-lon o rnotlernization of
ouilationt auction 60(a)(4)
clZ the Act z:aci of est:,.1)1ii.JKI a: Federal share or

projoct 90 cmiuro. the
co:Jt of constris:(.tiel)) rw ruut to a cctioli .o)(4)
or the Act the Strf )-0: a.,1,11 :;ncirdc a clogilma-
(^Ion of ;-4, are nro,77,-)sed by
The titetu -31-,c.Alcv, in rccw.-orekce wita thiti s*-ction
tn be rural. or rro,o arr,:ts. Ji‘Or -)0`; 1.8

0:: this 3,-.ct.or,, tae n-..•;.,,,; a1:1'..YV.Ce arPz4 (or
the noarc:.:t appox:i.m.atlin thereto or winch current
c.,7xisum data are available, b: !sod on geographic
h.c.,undi,r14:w iqsch as ceurnita ur census tracts) or
a sub,>ervic-1.-,e, which is. dr--3;,,natcd 411 the State
plan ;:tn ip_r_the  pr,evilon.of out-
natient scrvicen 1 (.u.:r.rapiiklaie added.)

Pursuant to this regulation, special coudderation may be given to
outpatient !,acilities projects in poverty subservice areas located
within nonpoverty service areas. In this way, a nonpeverty service
area may, by .virtue of a poverty area being determined to be located
within it, receive prqorential aid for a needed outpatient facility.

There is come question, however, whether in practice special
consideration is actually being given to poverty areas as required
In the rulations. in the Affidavit of Dr. Granitic referred to above,
it is stated:

27
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HO 0 0 evaa though an outpatient project is located

in a poverty area, it is net entitled to priority
over nonpoverty area projects located in other
service areas unless the Bervice area in which
the poverty area project is located has a higher
relative need for outpatient facilities than the
service areas in which nonpoverty outpatient
projects are located."

This would imply that no special coneideration must be given to

poverty areaa, since a poverty area project would have to show greater

need than other projets in order to gain a priority status. Such need

would entitle the project to a higher priority regardless of its location

fai a poverty area.

PROPRIETY OF TEE 1971 MEMORANDUM RELEASING STATES
FROM DESIGNATING POVERTY AREAS

The aubjact mernoran.clurn, dated September 2, 1971, from the

noalth Care Facilities Service (I3.C3,S)in. HEW, ntated iXiperVnent

pat that:

"`i"so yt,rol-,atad Service Regulationa,

53, reviatat t)aalemaat 1o:0al3.:don8 of P. L.

regatata that atate to.:;cateies use the latest
ava;%.1ablc publiahaa t!aat. freaa the Du:cc:1u of the
•Coactat to dai.erantra ray:tray aeozat. Vie have been
atiofated by staff of the itaaaau of ti.4c Census that
family inaome data from. !`.;11.ct 1970 cennuo will not

lta rublithecl urrt!. aptt:ta.trnatcaly February 1972.
Wc Lave La:cta adviaed ttior that at thio time the
10:ant faorn tha ilureau of the CWISUSt

to fi:Vna. thi:, I 960 canataa 'a'a:1 do not recur-km-ken:1
that L3ta'a agenaiea uza eenaus data; therefore,
Stata n -o-rat; will net ba 1e011.5.red. to desianato
povertalartaa, in a;.ate niea tniiafter faraila

haa ed on 0 cerwus a): o enblisbed
by AR; .11:1 of e nrk!) VS a 1rd are made available
to ..5tata .aa ancles,t aroo. an thitl OffiC c. (i.;naphaul.o

added.)

The need for the memorandum was created by NEW regulations

wit-lea provide that the Secretary will automatically determine that

an ara:a is a povorty area if it has certain characterietice as shawl-.

in "Cto latest available pubL:ahed data from the. Bureau of the Census,"

42 C.7.11. 53. 19. The regulations make no other provision for .

cocratarial datettaktnatIonaof pove,.•.y areas. Census data is published

appratitaately tyo yearo at.tez the ct-naus year. Thuo in 1971, 1970
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census data was not available and the lateat available data waa over

11 years out of date. Although the Secretary is not required by the

statute to use census data, in the absonse of other regu-

lations, following the recommendation in the quoted memorandum

would leave the t3eeretary with no e.tandard upon which to determine

poverty areas. The absence of any standard for making auch deter-

minations. and the consequent ignoring of tho requiremont to desig-

nate such areas, is contrary to §291c(a)(d) of the statute quoted on

page 8, above, which requirea that "opecial consideration" be given

to poverty arean designated by the Secretary. While it is true that

the. Secretary could i.ndet•;eently make the determination of poverty

areas, unless the baGis for such determination in knowrx in advance

states could not give "special concideration" to poverty areas in

formulating their piano as :10 required in the; 2:tatute. We thorfore

conclude th41: the 1971 memorandum was improper to the mttent

that it purported to oN:cmpt the Sec:totary from making any deter-

mination of poverty status upon which states could baso their

priorities.

Convistent with the above, other activAios within :111:17 reached

the conclucion that that portion of thc memorandum which dispensc-ci

with all denitttion of poverty areas vrti.e :.t-nprcper in a menattr-nclum

dated January k, /972., Ikalat Diviclon utated:

rt*,7.1t., memorandum cti':

Serttcnabov the thlbjoct of cur •

. memo.itt.nt:tt!l.t u yeo. of meer 9, 1971, indicated

thstt St;.ttet; 'roe Id not he reott.tred to dasigntte poverty

crone until after th;.tt 1970 contzu:7 data becomes avail-

able--which waC unpet:t1--d to be approximately rebruary

of 197..--/..nd apareatir pol?-mittccl St:4.ton to approve

appItottict-,:t. for outpatIc.:lt cztellity projeeta without

D/It:40 f)1,1(.:11

"In our Ntrvf.:;rattar T. 1971, rnt.:rnovaildurn, are

t;47..-ttcti that tho Policy Ivicrne:::'ancluni re.:;s.cd eerinue

'Lori problem; tlpec;if.c;t11, that

It ignores, and inap!icitly perrnita

St7A(.4 to ignore, the statutory provision

which requirea that outpatient facilities

te ho located in urban or rural poverty

o.roacb,:, given "special consideration"

by State agencies in their determination of

priority of projocta (sec. 603(a)(4))';

recall of that memorandum, and In coopera-

tic;"t \vie-. your (Mice, we prepared a regulatory provi-

Eilor: which was designed to alleviate the difficulties

prt.3onted by reliance on out&.tod Ce11/3UL) figures in the

detignation of poverty crone. That provision (42 CFR

29.
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53. 129(c)) appears in the new Hill-Burton regulations,
which an you ir_now were published in the .Federal

Reginter on January 6, 1972, and are now effective.

"It f.s now  clear,_ therefore:1j_ not only that Statos

must clei:i!!nate poverty oyeas 0 or any onplic:Ltions 

for outa  tient facilities x1:_le.11y be approved, as
wo previona ty p.dvised, but that a method exists for 

making such designations on a realistic basis without 

waiting for the 1970 census data.

-"We reiterate our strong conviction that the_policy

expreP. Bed in Policy Memorandum No. B-1-7-1- and

Dr. Graning's December 21 letter, to the extent that

it will permit Staten to approve applicationz for out
-

patient facility projects without having first designated

urban and rural poverty areas, is inconsh;tent with

both the statute and the regulations and without legal

iourvir.ttion." (Empliti added.)

30
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HEW Regions 

Region III
(Philadelphia)

Region IV
(Atlanta)

11(?gion VII
(Kanfms,Caty)

\Region VIII
(Denver)

ENClOSURE IV

LOCATIONS VISITED BY GAO 

State Hospitals 

Pennsylvania Methodist Hospital and
Thomas Jefferson University
Hospital, Philadelphia

Maryland Lutheran Hospital and
St. Agnes Hospital,
Baltimore

St. Joseph's Hospital,
Towson

Delaware Kent General Hospital, Dover
St. Francis Hospital,
Wilmington

Virginia

Alabama St. Margaret's Hospital, Inc.
Montgomery -
Crenshaw County Hospital,
Luverne

Mississippi Rankin General Hospital,
Brandon

Kansas

Missouri

Colorado

Utah

Vicksburg Hospital, Inc.,
Vicksburg

Community Memorial Hospital,
Marysville

Providence - St. Margaret
Health Center, Kansas City
Memorial Community Hospital,
Jefferson City

Menorah Medical Center,
Kansas City
Sac-Osage Hospital, Osceola

Beth Israel Hospital and
Mercy Hospital, Denver

St. Marks Hospital and
Holy Cross Hospital,
Salt Jake City

Note: information concerning the States of Florida, Georgia,
Kentucky,Montana,'North Carolina, South Carolina,

North Dakota, South Dakota, Tennessee and Wyoming was
obtained by reviewing documents at the respective HEW

Regional Of
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Senator KENNEDY. Our next witness representing the administra-
tion is Dr. Kenneth Endicott, Administrator of Health Resources Ad-
ministration.
Dr. Endicott has been a commissioned officer in the Public Health

Office since 1940. From 1942 to 1969 he served in the research arm of
the Public Health Service, National Institutes of Health. In 1969 he
was Director of the National Cancer Institute. From 1969 to 1973, he
was Director of the Bureau of Manpower Legislation. We welcome you.

STATEMENT OF KENNETH ENDICOTT, M.D., ADMINISTRATOR,
HEALTH RESOURCES ADMINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE, ACCOMPANIED BY
HARALD GRANING, M.D., DIRECTOR, DIVISION OF FACILITIES
UTILIZATION SERVICE, HRA, HEW; GENE RUBEL, DIRECTOR,
COMPREHENSIVE HEALTH PLANNING, HRA, HEW; AND SIDNEY
EDELMAN, ESQ., ASSISTANT GENERAL COUNSEL FOR PUBLIC
HEALTH, HEW

Dr. ENDICOTT. Mr. Chairman, we welcome the opportunity to appear
before you today to report on the administration of the Hill-Burton
program, and to discuss with you the observations made recently by this
committee in Senate Report 93-1285, dated November 12, 1974, and a
special report of the General Accounting Office, which was presented
to you on September 25, 1974.
We look forward to a discussion of the conclusions of this document,

believing that it can be of great assistance to us in the administration
of the existing Hill-Burton program, as well as providing guidance for
the development of program procedures for any new successor pro-
gram, which may be enacted into law.
With this in mind, as we discuss the specific observations of the spe-

cial GAO report, we shall provide our recommendations with respect
to what changes we will make administratively.
Since the special GAO report on the Hill-Burton program has been

available to us only a few days, we have not formulated completely
all of our proposed modifications and recommendations. These out-
standing changes will be supplied later for the record.
[The information referred to and subsequently supplied follows:]

HRA ADMINISTRATION CHANGES To BE MADE IN RESPONSE TO THE SPECIAL GAO
REPORT ON THE ADMINISTRATION OF THE HILL-BURTON PROGRAM

In response to the findings contained in the special GAO report, the following
actions are being initiated:
(1) The Office of General Counsel, DREW, is drafting amendments to current

regulations which will require that no transfers may be made until 18 months after
funds are appropriated.
(2) A review of previous transfers will be made. In any case where improper

transfer was made, adjustments will be made in the FY 73 and FY 74 allocations.
(3) An outreach program will be designed and implemented. This program will

Include assistance from the Bureau of Community Health Services, Health Serv-
ices Administration. Advice will also be sought from the Association of Neigh-
borhood Health Centers in program design and implementation.
(4) An attempt to expedite the development of standards for the measurement

of need for outpatient facilities will be made, using the materials generated by
the ABT contract as a base.
(5) Alternative methods for monitoring the "reasonable volume of free care"

shall be examined.



57

Dr. Exoicurr. The existing program and recommendations for
change:

Before addressing the specific comments of the special GAO report,
we would like to reiterate the administration's position in respect to
the kind of health facility construction assistance role that should be
played by HEW.
The original enactment of Hill-Burton was based on the desire to

increase the number of and to better distribute hospital beds.
In 1946, while the eight States with the highest income had four

beds per 1,000 populations, there were only 2.5 beds per 1,000 popula-
tion in the eight States with the lowest income. Today, this imbalance
has been corrected and, indeed, the facilities in the poorer States are,
on the average, newer facilities. Today the need is not for additional
beds and hospitals, but for the modernization, including replacement,
of existing hospitals and for increased ambulatory care facilities.
As contained in our proposal to the committee, presented on June 14,

1974, we would recommend that the program be limited to project
grants for high risk health facilities and that such grants be further
limited to the modernization or replacement of public or other nonprof-
it hospitals, and the construction or modernization of ambulatory care
facilities. That proposal further called for cost-sharing by the States in
the support of such construction projects, and required all participat-
ing medical facilities to adopt reforms in the manner in which they
finance future modernization and renovation.
At this time, I would like to address some of the specific GAO report

comments.
Special consideration to outpatient facilities in poverty areas:
The special GAO report discusses the extent to which special con-

sideration is given to projects for the construction or modernization
of outpatient facilities in poverty areas.

Section 603(a) of the Hill-Burton statute requires that special con-
sideration be given to any project meeting one or more of seven char-
acteristics enumerated. One of these seven is for "projects for con-
struction or modernization of outpatient. facilities, to any outpatient
facilities that will be located in and provide services for residents of,
an area determined by the Secretary to be a rural or urban poverty
area."
Since the beginning of the program in 1946, and continuing through

the 1970 amendments, the phrase "special consideration" has been in-
terpreted to mean that when two or more applications are received
from the same service area or from two service areas with the same
relative priority, then project applications containing one or more of
the seven characteristics should be given preference over those that
do not.

Traditionally, priority status has been determined on the basis of
comparing the relative needs of different service areas for specific types
of facilities. Need determinations for outpatient facilities are prepared
by each State as no adequate national criteria have yet been developed.
Often, need determinations are made on the basis of facility to popula-
tion ratios.
Thus, it is possible and would be consistent with the intent of the

legislation that a new and growing suburban community without out-
patient facilities could be granted a priority status over an inner-city



58

area serviced by a large municipal hospital even though the demand
for outpatient services is greatest in the latter case.
The committee may be interested in a DHEW Office of General

Counsel opinion on our interpretation of special consideration which
we would like to submit for the record.
In addition to the lack of adequate national criteria to determine

outpatient needs, a project application that incorporates more than one
of the seven characteristics mentioned earlier is considered more de-
sirable than an application containing only one. In this way an appli-
cation from a poverty area with only one need or with only enough
matching funds to support one general service might be preempted
by a multiservice proposal from a nonpoverty community having an
equal relative need to a poorer community.
We believe that the Administration's proposal for a targeted proj-

ect grant program, limited to modernization of existing inpatient fa-
cilities and modernization and construction of 'ambulatory facilities
in medically underserved areas, would sufficiently narrow the range
of projects that would have priority status, thereby eliminating the
biases that currently exist in the Hill-Burton program.
Senator KENNEDY. Before going on, are you familiar with the

statute itself which gives, under the general regulations in section 603,
various priority items?
Dr. ENDICOTT. Yes, sir.
Senator KENNEDY. That section lists the seven different priority

items. No. 4 states that in the case of projects for construction or mod-
ernization of outpatient facilities, to any outpatient facility, that will
be located in and provide services for residents of an area determined
by the Secretary to be a rural or urban poverty area.
Could you tell us what steps were taken by HEW to implement that

particular statutory requirement? What specifically did you really do
to make sure that that legislative requirement actually became some-
thing that was positive and beneficial to the people as we in the Con-
gress ha 4 intended?
Dr. Exmcorr. Mr. Chairman, in beginning my statement I ne-

glected to introduce the men who are accompanying me here.
Mr. Sidney Edelman from the Office of General Counsel Mr. Gene

Rubel, who is in charge of Hill-Burton ‘CHP ; and Dr. Harald Graning.
director in charge of the Hill-Burton hospital program.
I would like to refer this question to Dr. Graning, who was present

at the time the amendments were enacted.
Dr. GRANING. Mr. Chairman, the references that you just cited in

the law indicate that there are seven different kinds of projects that
are to get "special consideration."
This same phrase has been in the law since 1946. Until 1970, the

only type of project that was identified that should get special con-
sideration was one that was in the rural area. And, as indicated in Dr.
Endicott's statement, the manner in which the law was finally passed,
on the basis of the interpretation of Office of General Counsel, we have
continued to give priorities, first of all, on a service area basis. Thus,
it would be conceivable that a project could come in that would have
several of the very definite social values enumerated in the "special
consideration" roster.

Yet, if it comes in from an area in which there are already too many
hospital beds, or an area in which there is no need for modernization—
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there is no possible way in which the project could be funded. Per-
haps Mr. Edelman might want to speak further to this, but this has
been our interpretation consistently since enactment of 1970
amendments.
Senator KENNEDY. Let's elaborate a little further on this matter. Iam trying to find out if what we pass in Congress has any meaning,or whether it is just a channel at the Department for stamping applica-tions as they come through.
Can you elaborate a little more on that subject? We are trying to

find out what we have to do to give the priority, which I thought we
gave in 1970.
Dr. ENnicorr. Mr. Chairman, I am going to call on Mr. Edelman

to comment.
But my impression of the basic difficulty in this area is that we have

too many competing priorities without having really ranked them in
terms of what really does come first. Perhaps Mr. Edelman could
enumerate further.
Mr. EDELMAN. As Dr. Graning said, the concept of "special con-

sideration" has been in the statute from the beginning. The enactment
of the seven categories in 1970 did not change the substantive language
of the section in any respect, except to indicate special consideration
was going to be given to additional kinds of facilities.
In determining the question of priority and special consideration,

section 603 still says the general manner in which a State agency shall
determine the priority of projects is based on the relative needs
of different areas lacking adequate facilities of the various types for
which assistance is available under this part, giving special considera-
tion to the list of categories.
In approaching this from the legal point of view, it does seem to

us that what this statute contemplated is that the first thing that
would be done would be to determine the relative need of various areas
for the specific types of facilities. Having arrived at a priority based
on relative need, the special types of facilities which are listed in
paragraph (a) will be given consideration, depending on the extent
to which they met the statutory criteria, which means that if a project
came in which was located in a rural or urban poverty area, but a
determination has been made by the State there was no need for any
additional outpatient facilities in that area, as Dr. Graning said, we
see no legal basis on which that project could be funded if there was
no need for it.
Now, similarly, if two projects come in from the same area, and

assuming there was a demonstrated need for additional outpatient
facilities, in that situation, all other things being equal, the project
which would serve the poverty area would then get the special con-
sideration or the higher priority within the priority.
And this would apply, whether the applications came from the

same area or from different areas with similar degrees of relative
need for outpatient facilities.
Senator KENNEDY. Could you give us some examples of how that

policy was actually implemented? Can you give me a list of facilities?
Mr. EDELMAN. I would have to turn to Dr. Graning as to how it

actually worked out.
Dr. GRANING. The policy has been consistently implemented in that

manner.
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Senator KENNEDY. Can you (rive me the names of facilities that
have actually been constructed or built following that policy?
Dr. GRANING. The limited amount of money available to the States

has made it quite important that the State Hill-Burton plan be a
well-publicized document in the sense that communities know what
the relative standing is.
And the service area, for instance, that could not be reached in 1

fiscal year would look forward to an ensuing year with funds that
could be used at that time. And so priorities have always been on a
service area basis.
As has been indicated, the interpretation of special consideration

was an expression on the part of Congress that those particular proj-
ects—and I was a participant in terms of encouraging the funding of
this kind of project—those particular projects had more social value
than other projects.
In other words, the project could provide treatment for alcoholics, a

project that had a teaching facility, that offered comprehensive health
care, these were all desirable projects. And the special consideration
feature became operative within the service area priority.
The program has been consistently administered that way, at least

since I have been associated with it.
Senator KENNEDY. Can you give us any examples where these prior-

ities for the poverty, either rural poverty or urban poverty areas, has
been decisive factors in actually providing these facilities?
Dr. GRANING. A little later in the doctor's testimony we cite some

instances, yes, sir.
Senator KENNEDY. How do you explain the situation in Kansas, for

example, where you take 100 percent of the money that has been trans-
ferred from the outpatient facilities and put into inpatient facilities?
Dr. GRANING. As Dr. Endicott indicated, we have not had this re-

port long enough to make an investigation, but should it turn out that
the transfer was illegal, we would then ask the State agency to trans-
fer the money back to outpatient category.

Senator KENNEDY. You must have some monitoring.
Do you wait until two Members of the Senate make these allegations

and charges, and then ask GAO to do a report before you to make a
determination?
Dr. GRANING. Sir, I can speak to one of them specifically, the

reference to Delaware.
Senator KENNEDY. Do these transfers of funds actually happen

which GAO alleged in their report? And if so, have you known it has
been happening? If you have known it has been happening, what have
you done to stop it.?
Dr. GRANING. In the instance of Delaware, they transferred money

to the hospital and public health center category. It actually went
to public health centers that provided outpatient function.
The regional office in Philadelphia was well aware of what pro-

posed use of this money was going to be, and it was to help build some
facilities in the State of Delaware that do, indeed, provide outpatient
services.
The same situation is true in Virginia. In Virginia public health

centers do offer outpatient services. We would like to have an oppor-
tunity to make an investigation of the allegations in the GAO report.
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Senator KENNEDY. What about all these others? Do you monitor
yourselves to make sure these things do not happen in the Department?
Dr. GRANING. As the General Accounting Office report indicated,

and as Dr. Endicott's testimony will indicate, in the discussions prior
to enactment of the 1970 amendments, there were representations made
before both the House and the Senate about the unnecessarily restric-
tive attributes of the law with reference to precluding transfers.
The 1970 amendments made very broad provisions for the condi-

tions under which it would be permissible for States to transfer money.
All States were permitted to transfer the minimum dollar allotment
out of any category without any justification to HEW whatsoever.
This was a $200,000 figure which the General Accounting Office repre-
sentatives mentioned.
Thus, if someone transferred $200,000, the excess over $200,000 would

be $30,000.
We would like to have an opportunity to check whether these trans-

fers were made at the end of the period of availability of funds and
find out whether there were, indeed, any applications pending.
If any States transferred money illicitly, it represents an error on

the part of the regional office involved, and we would then ask the
State agency to make restitution to transfer money back to outpatient
services.
But, in terms of the many transfers that have been made, certainly

the performance of the States has been consistently within the intent
of the law and the regulations.

Senator KENNEDY. Well, it was a rather limited study on their part
because of the time problems which we put upon them. Yet we have
instance after instance where either 100 percent or 97 percent is being
transferred out of the outpatient facility, in spite of what we have put
in the legislation, to give a priority for rural and urban poverty areas.
I know you are trying to make a strong case for something that seems

to be virtually indefensible. I am willing to try to be convinced or in-
formed about it. However, I find it difficult to accept the fact that these
transfers are actually being transferred to use for a similar kind of
function in which the Congress had intended. I understand the prin-
cipal thrust of your response, as illustrated by your Virginia example.
Dr. GRANING. It may be of interest to the subcommittee to know that,

or to think about this in the perspective that we went from $20 million
a year, which is funding level in 1969, to $70 million a year.
In terms of total moneys that have been transferred out of the cate-

gory, outpatient category, for whatever reason, for 1974, 2 percent
transferred; 1973,4 percent; 1972,27 percent; 1971, 30 percent.
The law, as passed by the Congress, specifically provides for situa-

tions under which it is permissible to transfer money out of categories.
The State agencies confronted with situations in which they had no
approvable applications for outpatient categories 
Senator KENNEDY. Don't you think it is rather interesting that they

do not have any requests in poverty or rural poverty areas?
Do you feel any responsibility to try and help or reach out to try

and stimulate some interest in these areas, or do you just channel these
applications as they come through?
Dr. GRANING. I recall specifically, for instance, the State of Wash-

ington was looking forward to the enactment of 1970 amendments in

44-376 0 - 75 - 5
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order that they could give 90 percent funding to freestanding out-
patient facility that could not make it in any other way.
As has been indicated, there are problems in putting up the necessary

matching funds. It also perhaps is useful to mention that if you were to
take a look at the distribution of outpatient facilities in the United
States in 1940, 1950, 1960, and 1970, you would find that most of the
outpatient facilities are already located in urban communities and in
that portion of urban community that is the lower social economic
area. It is not an appropriate yardstick to appraise the utilization of
funds solely on the basis of where do the outpatient facilities' dollars
go, because modernization category has also been used to help modern-
ize facilities in urban hospitals in innercity areas, and would not be
eligible for additional outpatient facilities which is what the out-
patient category provided for, but it would be eligible for moderniza-
tion money.

Therefore, to appropriately appraise their stewardship, one should
take a look at both utilization modernization money and outpatient
money.
Senator KENNEDY. Could you review for us how you are set up to

establish the poverty areas, and how you attempt to implement the
provisions of the law since the time that the amendments were passed?
Dr. GRANING. The States were invited to identify and to rank pov-

erty areas, and the lowest 20 percentile of the State would constitute
that State's poverty area. This approach was taken because it was
recognized the legislation stipulated that the State could, at its option,
increase the Federal share to 90 percent, and it seemed reasonable to us
to believe that the State would not increase the option unless it truly
believed they were dealing with a poverty area.
We did not embrace the concept of identifying poverty areas on a

national basis, recognizing the concept of poverty in Connecticut might
be quite different than the concept of poverty in some other State.
So, our approach was that of giving the States an opportunity to

rank poverty areas. The lowest 20 percentile would automatically be
considered.
At the request of the State agency, the Secretary could concur in

terms of designating an area as a poverty area that fell between the
20 and 30 percentile. The Bureau of the Census did not have informa-
tion available to us on poverty areas until 1972, February.
The implementing regulations with the loan program, and so forth,

came out in January 1972. However, this delay in getting designation
of poverty areas is-as not actually a deterrent to the funding of the free-
standing facilities, for the law made specific provision that the state
could fund freestanding facilities at the percentage level where it was
located. States were authorized to move ahead in terms of funding
freestanding facilities. They could not use 90 percent funding mechan-
ism for a hospital or for an outpatient facility associated with the
hospital until they had designated poverty areas which was done im-
mediately subsequent to distribution of poverty information from the
Bureau of the Census in February 1972.
Dr. CAPER. I have a question for you.
The statute required special consideration be given to facilities in

poverty areas. It did not require that the Department'base determina-
tion of poverty areas on census data.
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Yet, in September 1971, a memo originating from Health Care
Facilities Service in HEW to the State Hill-Burton directors, stated
that "We do not recommend State agencies use 1960 census data"—
this is, for determination of poverty areas—

Therefore, state agencies will not be required to designate poverty areas in
state plans until after family income data based on the 1970 census are published
by the Bureau of the Census and made available to state agencies through this
office.

What justification was there for essentially delaying the designation
of poverty areas until the census data became available since census
data was not required?
Dr. GRANING. I appreciate your asking that question, because the

work involved in the computation of poverty areas was very exten-
sive, and the known migration from rural to urban areas in the decade
between 1960 and 1970, and the impact that this had on the distribution
of poverty areas within a State, was such that if a State had gone
through all of that work and then started using 1960 information, it
would not be in the public interest, at least we did not think it would
be in the public interest. And since we knew that freestanding facilities
could be funded anyway, we indicated that it would be more appropri-
ate to wait from September of 1971 to February of 1972 to get this new
data.
Now, the sudden influx of outpatient fund money, as compared to

previous years, put the States in a situation where they had ample
amount of money for funding operations, that came in from out-
patient categories. We have 'been saying consistently, in fact we had
occasion to query States recently, and they insist that they have not dis-
approved at any time any application otherwise approvable for an
outpatient facility.
It may be of use to mention that in terms of the emphasis on out-

patient facilities at the present time, of the 245 facilities that have
been constructed or modernized by Hill-Burton program in fiscal 1974,
133 were ambulatory in character. This represents 54 percent.
Mr. Chairman, some of these matters are contained in Dr. Endicott's

statement.
Senator KENNEDY. Fine, please continue.
Dr. ENDIcorr. Federal share of project costs for outpatient facili-

ties in poverty areas:
The 1970 amendments provided that a State agency may, at its op-

tion, increase the Federal rate of participation up to 90 percent in the
case of projects for interfacility cooperation, projects providing serv-
ices primarily for persons in a rural or urban poverty area, and
projects for the construction or modernization of freestanding out-
patient facilities.
As the GAO report had indicated, the necessary 1970 census data for

the computation of poverty areas did not become available from the
Department of Commerce until February 1972 and, accordingly, the
States were unable to utilize that data source for making poverty area
determinations until that time.

Since this 1970 provision has been in effect, a total of 91 projects
have received an additional Federal incentive share with 51 of these
projects in rural or urban poverty areas and 28 for the construction
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or modernization of freestanding outpatient or ambulatory care facili-
ties. The remaining 12 projects were for interfacility cooperation.
Senator KENNEDY. Before you continue on, can you tell us how many

of those serve poverty populations?
Dr. ENDICOTT. Fifty-one. We could supply a list of them for the

record.
Senator KENNEDY. Do all of the projects in poverty areas serve just

poverty people?
Dr. ENDICOTT. Yes, sir.
Senator KENNEDY. I would be interested in more definitive figures.
Dr. ENDicorr. Yes. We will furnish them.
[The information referred to and subsequently supplied follows:]
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Dr. ENDicorr. Need for outpatient facilities:
The GAO report discussed at some length the need for outpatient

facilities, how the need for outpatient facilities was determined, and
how the need variation varied among the several States surveyed.
Without discussing the details of the problem at length, I would sim-

ply like to say that while national need determinants exist for acute
care beds and long-term care beds, such specific national determinants
for ambulatory care facilities are presently not in use by the Hill-
Burton program. Rather, we have, up to now, permitted the States to
develop, with our approval, ambulatory care need determinants. We
are currently developing national criteria for the determination of
ambulatory care needs.

Senator KENNEDY. Why has it taken 3 years to do that, Doctor?
Dr. ENDicarr. Dr. Graning, would you like to answer that question?
Dr. GRANING. The matter of determining outpatient facility needs

is a very complex problem. Obviously, one of the primary purposes of
an outpatient facility, as we think of it today, is that of providing pri-
mary care. It also, however, serves a very useful function for phy-
sicians located near the hospital—it is more economical to utilize the
hospital services laboratory, physical therapy, dietary counseling, and
so forth, than to admit the patient.
The need for outpatient facility, then, is a mix between the services

that the hospital is going to provide on requests to the physician who
refers the patient over for specific services and the needs that the hos-
pital is going to provide in terms of carrying primary care capacity.
We know certain things to be true. For instance, an area that has

a high population density, has a greater need for outpatient facilities
than one that does not. We know that the low socioeconomic levels
have a higher need for outpatient facilities than those who have a
higher socioeconomic level.
The availability of physicians in the area, and whether they are

currently housed in their own offices or whether the community is seek-
ing health care in trying to attract doctors who will come and work in
the hospital with offices provided nearby, are all a part of the problem.

States have used varying methodologies, and it is also finally, I
might make the remark, that it is only recently that outpatient facili-
ties have been a reasonably self-supporting entity as far as hospital
operations are concerned.
For many years, the hospital department lost money, and now hos-

pitals are, to an increasing degree, contracting with physicians for
providing primary care services around the clock, creating a walk-in
type clinic with doctors who are there and provide services 7 days a
week.
It is going to be a difficult thing to try to establish national criteria

for appraising outpatient needs.
Senator KENNEDY. Why did you have to wait for 31/2 years to get the

study going with that other group in Cambridge?
Dr. GRANING. Sir, there really has been no evidence submitted to

the effect that the States have not evolved methodologies which are
appropriate for their State.

Senator KENNEDY. Then why are you wasting money in doing the
other study?
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Dr. GRANING. Because we are anticipating that it is quite possible
that the Congress may wish to have money specifically targeted for
these types of facilities, and limited to that, and if it becomes available
on a project grant basis nationally, then this adds a new dimension
to the problem. And we would like to have more definitive rationale
for decisionmaking.
Dr. ENDIcorr. Mr. Chairman, it seems that even though the task

is difficult, it is one which must be addressed and one which we are
addressing, perhaps belatedly.
Outreach and technical assistance:
The GAO report correctly notes that HEW and the States have

no formal outreach program to encourage the construction or mod-
ernization of outpatient facilities in poverty areas.

Also, we do not have formal outreach programs for any of the other
six types of projects cited for special consideration; however, we do
recognize the unique need for an outreach effort in poverty areas. We
feel there is much that can be done without additional statutory au-
thority and within the confines of the existing budgetary constraints.
We envision an outreach program as part of whatever health

facilities construction assistance program may be enacted into law.
We feel that any outreach effort should be two-tiered in nature—a
Federal component to disseminate information on the availability of
funds, and an areawide health planning agency component utilizing
such agencies to provide technical assistance to potential applicants
in local communities.
Transfer of funds of the outpatient category:
The GAO had correctly indicated that 'State agencies, with HEW

approval, have transferred a substantial amount of funds out of the
outpatient category."
As the committee recalls, the question of the conditions under which

States could transfer funds among the five categories was discussed
at length at the time of the 1970 amendments. Paraphrased, the exist-
ing law permits transfer among the categories under the following two
conditions:

First, all States may without HEW concurrence transfer out of any
category the minimum allotment of that particular category; for
example, $100,000 from rehabilitation facilities, $200,000 from out-
patient facilities, and $300,000 from each of the categories long-term
care, modernization and the construction of hospitals and public health
centers.
Second, States may request that portions of any allotment, except

the rehabilitation category, be transferred to any other allotment, ex-
cept the allotment for the construction of hospitals and public health.
centers. If the money is to be added to any allotment other than hos-
pitals and public centers, the State must provide "simultaneous certi-
fication" to the Secretary that it has afforded a reasonable opportunity
to make applications for the portion so specified and there have been
no approval applications for such portions—there have been no ap-
proved applications for such, that should be approvable application for
such portion.
If the request involves transfer to the hospital and public health

center category, the State must certify that such use would better carry
out the purposes of the title.
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Finally, there is an additional provision that entitles the State t
o

transfer money from modernization to the hospitals and public hea
lth

center category providing the need for hospitals or public health 
cen-

ters "is substantially greater than the need for modernization."

As far as the existing program is concerned we agree with the GAO

report and intend to prohibit transfers of such funds from the o
ut-

patient category for the first 18 months of the availability of the funds.

This would constitute a reasonable opportunity to make applicati
ons

for the portion so specified. Also, it must be shown that there h
ave

been no approval applications in any specific categories. Further, we

are considering that States demonstrate that efforts have been ma
de

to seek out all qualified applicants.
Senator KENNEDY. How are you going to do that?
Dr. ENDicorr. Would you like to comment on that, Mr. Rubel?

Mr. RUBEL. What we have proposed here, and which we intend t
o

promulgate in regulations immediately, is to put some teeth behind

the provisions that exist in law but really have never been exercised.

States have been able to transfer funds perfectly legally, although

we have heard from the GAO that apparently some transfers wer
e

not proper, from category to category.
The regulations that we do intend to promulgate would force the

State to demonstrate actually going down the road of ensuring that

there are no applicants, for example in outpatient facilities, before

they are allowed to transfer the funds.
This would be an entire new activity that we have not undertaken

to date.
Dr. ENDICOTT. Reasonable volume of free care—as the GAO report

indicated, the Hill-Burton Act requires that regulations be issued by

HEW which:
* * * may require that before approval of any application for a hospital or

addition to a hospital is recommended by a State agency, assurance sh
all be

received by the State from the applicant that, * * *, (2) there will be
 made

available in each such hospital or addition to a hospital a reasonable volume
 of

hospital services to persons unable to pay therefor, but an exception shall be

made if such a requirement is not feasible from a financial standpoint.

The latest definitive regulations on the subject were issued in July

1972 with an effective facilities compliance date of November 4, 1972.
Al] facilities which have received grant assistance are subject to the
free service requirement for a 20-year period, while those receiving
direct loans and loan guarantees assistance are subject to the provi-
sions for a period of time equal to the repayment time of the loan.
The regulations provide that the reasonable volume of free services

requirement could be met by facilities by (1) offering free or below-
cost services in an amount which is not less than the lesser of 3 per-
cent of operating cost, after deducting Medicare and Medicaid reim-
bursements, or 10 percent of total Federal assistance received, or (2)
certifying that free or below cost services would not be refused to any
person regardless of their ability to pay the so-called open door option.
For the committee's special and appropriate interest in this area,

we would like to submit for the record a State-by-State tabulation of
the options selected by Hill-Burton assisted hospitals.
The GAO report states that "none of the State agencies had an

active program for monitoring compliance with the requirements.
Most States intend to rely on complaints to monitor compliance."
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As a matter of information, all Hill-Burton assisted hospitals are
presently Obligated to report to the State Hill-Burton agency the
extent to which they have provided uncompensated care to persons
unable to pay.
However, we intend to develop what we believe will be a satisfactory

monitoring mechanism to assure compliance with this requirement.
I would like to add that precisely how you want to take this will

depend to some extent on the legislation which is enacted, the organi-
zational requirements, both in the States and at the headquarters
which would flow from this legislation.
So precisely how we will do this I cannot say at the moment, except

that we have every intention to do so.
Mr. Chairman, we would like to conclude our formal remarks with

the belief that our aforementioned proposed changes can lead to over-
coming the problems outlined in the GAO report. We further look
forward to working cooperatively with this committee toward the
elimination of the problems cited in this report.
I think, Mr. Chairman, that is the end of the report. I think that

general problem in our society which has not really been satisfactorily
resolved.
There are indeed several classes of patients. Additionally, they have

received different quality of care, the arrangements under which the
care has been provided have been less than satisfactory, and it is
rather frustrating to enact legislation directed at helping the situation
only to find that it does not work out quite the way one had hoped.
I suppose we can and will make some improvements on the facility

side, but I cannot escape the personal view that until we resolve the
basic problem of ability to pay for services, that somehow our efforts,
whatever they may be, may go awry to some extent.
Senator KENNEDY. How do you intend to monitor the free service

requirement to be sure that it is not a device to charge off bad debts
services to meet those requirements?
Dr. ENDICOTT. Of course, the most obvious approach is to require,

as we do, financial reporting.
This can, of course, be backed up by audit, and within the limita-

tions of sources available for audit we can pursue this course.
In terms of really satisfactory monitoring, I suspect that we prob-

ably need to go beyond fiscal audit, and to attempt on the spot pro-
gram audit, which is more difficult, and requires rather expensive
type personnel.
One problem which seems at the moment most difficult to monitor

is the hospital which chooses what it says is an open door policy.
The question then presents itself as to how one determines that indeed
there is an open door, and that there are not subtle or not so subtle
ways in which the door is not really all that, open.
I think probably to some extent we are going to have to feel our way

forward here. It is my view that if we have, as a result of the new
legislation, well-staffed, aggressive, knowledgeable regional planning
bodies that are hopefully on top of a whole problem of the delivery of
health services, perhaps our greatest monitoring strength will really
be found in those organizations, and of course, in our 'ability to
monitor them.
Senator KENNEDY. OK. Yes, Dr. Graning?
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Dr. GRANING. Mr. Chairman, something that Dr. Endicott just
mentioned reminded me of something that might be of interest to the
subcommittee.
We have been concerned about the fact that a hospital might take

the open-door policy and keep it a deep secret, and so at the last meet-
ing of the Federal Hospital Council on November 12, they have ex-
pressed an interest in having hospitals post notices in the admissions
office and in the emergency room, indicating that the hospital is par-
ticipating in a program which will provide a reasonable amount of
care to persons unable to pay.
The council also recommended revision of regulations to implement

the Comm decision which was a ruling by the court that invalidated
a provision that permitted submittal of a bill and subsequent deter-
mination of ability to pay. The new approach to this will be that in
most instances the hospital will make a determination prior to provi-
sion of service as to whether the person is or is not able to pay. Care
may be given and subsequently be determined as eligible for considera-
tion as uncompensated care when provided in emergency rooms or
given to patients who cannot or did not give correct information or
to patients whose health care costs prove to be much higher than they
can afford.
You will note from the tabulation that you received that most hos-

pitals in the United States for which we have reports have taken the
open-door policy. There was some unfortunate misinterpretation of a
notice in the Federal Register for June 22, 1973. It relieved the open-
door option people from the requirement, as far as reasonable volume is
concerned, for submitting a budget. Some thought they would not
have to submit the dollar level of uncompensated care to the State
agency.
It is not true, as was alleged earlier this morning, that the open-door

option in hospitals do not report to the State agencies.
The regulations do provide that they shall submit, as does every other

hospital, a report at the end of the year in terms of actual uncompen-
sated dollar value.

Senator KENNEDY. Do the regulations require that they publish such
a report, or provide it to the hospitals that are going to have open-
door policies?
Dr. GRANING. All hospitals participating will have notices that they

are participating.
Senator KENNEDY. They will be required to do so?
Dr. GRANING. Yes, sir.
Dr. Expicarr. Mr. Chairman, Mr. Rubel has a comment that he

would like to offer at this point.
Mr. RUBEL. I have been associated with the Hill-Burton program

a short time. But I would like to observe that we not only look back-
ward, but try to look forward as well.
We do anticipate enactment of new legislation, and hopefully we

can get our articulation into the law provisions, such that 3 or 4 years
from now we are not sitting here again. We are not so sure that the
bills that are pending take care of these problems to the maximum
extent, but we certainly would be delighted to work with you and your
staff to insure that we do come out with a clearly articulated state-
ment that can guide us. We recognize that as long as we are operating
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within a State program and within the traditional Hill-Burton pro-
gram, which was enacted in such a way that the Secretary or the then
Surgeon General would have minimal authority over the operations of
the program, that we are going to run into problems.
We would prefer a more direct Federal program which would give

us much greater control in that type of situation.
Senator KENNEDY. Thank you very much.
[The prepared statement of Dr. Endicott follows:]
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Mr. Chairman and Members of the Subcommittee:

Mr. Speaker, we welcome the opportunity to appear before you today

to report on the administration of the Hill-Burton Program and to

discuss with you the observations made recently by the special report

of the General Accounting Office on the Hill-Burton Program, which

was presented to you on September 25, 1974.

We look forward to a discussion of the conclusions of this document,

believing that it can be of great assistance to us in the administra-

tion of the existing Hill-Burton Program, as well as providing guidance

for the development of program procedures for any new successor program,

which may be enacted into law. With this in mind, as we discuss the

specific observations of the special GAO report, we shall provide our

recommendations with respect to what changes we will make adminis-

stratively.

Since the special GAO report on the Hill-Burton Program has been avail-

able to us only a few days, we have not formulated completely all of

our proposed modifications and recommendations. These outstanding

changes will be supplied later for the record.

THE EXISTING PROGRAM AND RECOMMENDATIONS FOR CHANGE 

Before addressing the specific comments of the Special GAO Report,

we would like to reiterate the Administration's position in respect

44-376 0 - 75 - 6
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to the kind of health facility construction assistance role that

should be played by HEW.

The original enactment of Hill-Burton was based on the desire to increase

the number of and to better distribute hospital beds. In 1946, while the

eight States with the highest income had 4.0 beds per 1000 population,

there were only 2.5 beds per 1000 population in the eight States with the

lowest income. Today, this imbalance has been corrected and, indeed, the

facilities in the poorer States are, on the average, newer facilities.

Today the need is not for additional beds and hospitals but for the

modernization, including replacement, of existing hospitals and for

increased ambulatory care facilities.

As contained in our proposal to the Committee, presented on June 14, 1974,

we would recommend that the program be limited to project grants for high

risk health facilities and that such grants be further limited to the

modernization or replacement of public or other nonprofit hospitals and

the construction or modernization of ambulatory care facilities. That

proposal further called for cost-sharing by the States in the support of

such construction projects, and required all participating medical facili-

ties to adopt reforms in the manner in which they finance future moderniza-

tion and renovation.

At this time I would like to address some of the specific GAO report

comments.
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SPECIAL CONSIDERATION TO OUTPATIENT FACILITIES IN POVERTY AREAS 

The special GAO report discusses the extent to which special considera-

tion is given to projects for the construction or modernization of

outpatient facilities in poverty areas. Section 603(a) of the Hill-

Burton statute requires that special consideration be given to any

project meeting one or more of seven characteristics enumerated. One

of these seven is for "projects for construction or modernization of

outpatient facilities, to any outpatient facilities that will be located

in and provide services for residents of, an area determined by the

Secretary to be a rural or urban poverty area".

Since the beginning of the program in 1946, and continuing through the

1970 amendments, the phrase "special consideration" has been interpreted

to mean that when two or more applications are received from the same

service area or from two service areas with the same relative priority,

then project applications containing one or more of the seven character-

istics should be given preference over those that do not. Traditionally,

priority status has been determined on the basis of comparing the relative

needs of different service areas for specific types of facilities. Need

determinations for outpatient facilities are prepared by each State as

no adequate national criteria have yet been developed. Often need determina-

tions are made on the basis of facility to population ratios. Thus, it is

possible and would be consistent with the intent of the legislation that a

new and growing suburban community without outpatient facilities could be

granted a priority status over an inner city area serviced by a large
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municipal hospital even though the demand for outpatient services is

greatest in the latter case. The committee may be interested in a DREW

Office of General Counsel opinion on our interpretation of special

consideration which we would like to submit for the record.

In addition to the lack of adequate national criteria to determine out-

patient needs, a project application that incorporates more than one of

the seven characteristics mentioned earlier is considered more desirable

than an application containing only one. In this way an application from

a poverty area with only one need or with only enough matching funds to

support one general service might be preempted by a multiservice proposal

from a non-poverty community having an equal relative need to a poorer

community.

We believe that the Administration's proposal for a targeted project

grant program, limited to modernization of existing inpatient facilities

and modernization and construction of ambulatory facilities in medically

underserved areas, would sufficiently narrow the range of projects that

would have priority status, thereby eliminating the biases that currently

exist in the Hill-Burton program.

YhDERAL SHARE OF PROJECT COSTS FOR OUTPATIENT FACILITIES IN POVERTY AREAS 

The 1970 amendments provided that a State Agency may, at its option,

increase the Federal rate of participation up to 90 percent in the case

of projects for interfacility cooperation, projects providing services

primarily for persons in a rural or urban poverty area, and projects
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for the construction or modernization of free-standing outpatient

facilities. As the GAO report had indicated, the necessary 1970 census

data for the computation of poverty areas did not become available from

the Department of Commerce until February 1972 and, accordingly, the

States were unable to utilize that data source for making poverty area

'determinations until that time.

Since this 1970 provision has been in effect, a total of 94 projects

have received an additional federal incentive share with 55 of these

projects in rural or urban poverty areas and 26 for the construction

or modernization of free-standing outpatient or ambulatory care facili-

ties. The remaining 13 projects were for interfacility cooperation.

NEED FOR OUTPATIENT FACILITIES 

The GAO report discussed at some length the need for outpatient facili-

ties, how the need for outpatient facilities was determined, and how

this need determination varied among the several States surveyed. With-

out discussing the details of the problem at length I would simply like

to say that while national need determinants exist for acute care beds

and Jong term care beds such specific national determinants for ambulatory

care facilities are presently not in use by the Hill-Burton Program.

Rather, we have up to now permitted the States to develop, with our

approval, ambulatory care need determinants. We are currently develop-

ing national criteria for the determination of ambulatory care needs.
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OUTREACH AND TECHNICAL ASSISTANCE 

The GAO report correctly notes that HEW and the States have no formal

outreach program to encourage the construction or modernization of

outpatient facilities in poverty areas. Also, we do not have formal

outreach programs for any of the other six types of projects cited

for special consideration; however, we do recognize the unique need

for an outreach effort in poverty areas. We feel there is much that

can be done without additional statutory authority and within the con-

fines of the existing budgetary constraints. We envision an outreach

program as part of whatever health facilities construction assistance

program may be enacted into law. We feel that any outreach effort should

be two-tiered in nature: a federal component to disseminate information

on the availability of funds; and an areawide health planning agency

component utilizing such agencies to provide technical assistance to

potential applicants in local communities.

TRANSFER OF FUNDS OF THE OUTPATIENT CATEGORY 

The GAO had correctly indicated that "State agencies, with HEW approval,

have transferred a substantial amount of funds out of the outpatient

category." As the committee recalls, the question of the conditions

under which States could transfer funds among the five categories

was discussed at length at the time of the 1970 amendments. Paraphrased,

the existing law permits transfer among the categories under the following

two conditions:
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1. All States may without HEW concurrence transfer out of any

category the minimum allotment of that particular category;

i.e., $100,000 from rehabilitation facilities, $200,000 from

outpatient facilities, and $300,000 from each of the categories

long term care, modernization and the construction of hospitals

and public health centers.

2. States may request that portions of any allotment, except the

rehabilitation category, be transferred to any other allotment,

except the allotment for the construction of hospitals and

public health centers. If the money is to be added to any

allotment other than hospitals and public centers, the State

must provide "simultaneous certification" to the Secretary that

it has afforded a reasonable opportunity to make applications for

the portion so specified and there have been no approval applica-

tions for such portions. If the request involves transfer to the

hospital and public health center category, the State must certify

that such use would better carry out the purposes of the title.

Finally, there is an additional provision that entitles the State

to transfer money from modernization to the hospitals and public

health center category providing the need for hospitals or public

health centers "is substantially greater than the need for moderni-

zation."

As far as the existing program is concerned we agree with the GAO report

and intend to prohibit transfers of funds from the outpatient category
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for the first 18-months of the availability of the funds. This would

constitute a reasonable opportunity to make applications for the

portion so specified. Also, it must be shown that there have been no

approval applications in any specific categories. Further, we are

considering that States demonstrate that efforts have been made to seek

out all qualified applicants.

REASONABLE VOLUME OF FREE CARE 

As the GAO report indicated, the Hill-Burton Act requires that regulations

be issued by HEW which:

"* * *may require that before approval of any application for

a hospital or addition to a hospital is recommended by a

State Agency, assurance shall be received by the State from

the applicant that, * * *, (2) there will be made available

in each such hospital or addition to a hospital a reasonable

volume of hospital services to persons unable to pay therefor,

but an exception shall be made if such a requirement is not

feasible from a financial standpoint."

The latest definitive regulations on the subject were issued in

July 1972 with an effective facilities compliance date of November 4,

1972. All facilities which have received grant assistance are subject

to the free service requirement for a 20-year period, while those

receiving direct loans and loan guarantees assistance are subject to

the provisions for a period of time equal to the repayment time of the

loan. The regulations provide that the reasonable volume of free
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services requirement could be met by facilities by (1) offering

free or below cost services in an amount which is not less than

the lesser of 3 percent of operating cost (after deducting Medicare

and Medicaid reimbursements) or 10 percent of total Federal assist-

ance received, or (2) certifying that free or below cost services would

not be refused to any person regardless of their ability to pay (open

door option).

For the committee's special and appropriate interest in this area we

would like to submit for the record a State-by-State tabulation of the

options selected by Hill-Burton assisted hospitals.

The GAO report states that "none of the State Agencies had an active

program for monitoring compliance which the requirements. Most States

intend to rely on complaints to monitor compliance." As a matter of

information, all Hill-Burton assisted hospitals are presently obligated

to report to the State Hill-Burton Agency the extent to which they

have provided uncompensated care to persons unable to pay. However,

we intend to develop what we believe will be a satisfactory monitoring

mechanism to assure compliance with this requirement.

Mr. Chairman, we would like to conclude our formal remarks with the

belief that our aforementioned proposed changes can lead to overcoming

the problems outlined in the GAO report. We further look forward to

working cooperatively with this committee towards the elimination of

the problems cited in this report.
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Sidney Edelmal
FROM : Assistant.Ceneral Counsel

for Public Health

,OFFICE OF THE GENERAL COUNSEL

SUBJECT: Hill-Burton—Senate Report Comments On Section •603(a) of. Public

Health Service Act--Meaning of Term "Special Consideration"

You have requested our advice on comments contained in Senate

Report No.. 93-12852J concerning the implementation of section 603

of the Public Health Service Act, particularly with respect to

outpatient clinics. Section 603 provides in pertinent part:

"The Surgeon General ... shall by general

regulations prescribe- (a) the general

manner in which the State agency shall

determine the 2liority. of projects based

on the relative need of different areas

lacking adequate facilities of various

types for which assistance is available

under this part, giving special considera-

tion --

"(4) in the case of projects for construction

on.mod',:.nization of outpatient facilities,

to any c9tpatient facility that will be

' located in, and provide services for

residents of, an area determined by the

' Secretary to be a rural or urban poverty

area ... " (Emphasis added.)

The Committee comment (p. 60) reads as fellows:

"First of all, the Department has failed

to effectively carry out the intent of .
this Committee in .giving priority assistance

to ambulatory care facilities in medically

underserved areas. ... The Committee does

not view these actions as being consistent

1/ Committee on Labor, and Public Welfare, "National Health Planning

and Health Facilities Development Act of 1974."
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with the intent of Congress, which was
clearly spelled out in the 3970 Hill-
Burton amendments and the legislative
history associated with those amendments.

For that reason, the proposed
legislation reemphasizes the intent of
the Committee that priority be given
to the construction or modernization
of outpatient facilities that will serve
residents of an area determined by the
Secretary to be an urban or rural poverty
area." .

. From the above quotation, it appears that the Committee
considers that the requirement for "spacial consideration" for
the seven categories listed under section 603(a) constitutes a
"priority." While the term "special consideration" .may, to a
limited extent be considered as affording a "special priority"
within a priority, in our view it does not require that the
projects listed in the categories under paragraph (a) be given an absolute
priority over all other projects.

The basic provision concerning priority and special consideration
was included in section 622 (the forerunner of present section 603)
at the time the statute was originally enacted in 1946 and has
remained virtually unchanged through subsequent amendments. Section
622 required that general regulations be adopted to prescribe among
other things:

"(d). The general manner in which the State
agency Lhall determine the priority of
projects based on the relative need ...

;-of.different areas lacking hospital facilities,
. giving special consideration to hospitals
serving rural communities ... ":(Emphasis
added.)

It is our understanding that the requirement for special
"consideration" has consistently been interpreted and applied
in the manner set out below. In this connection, it should be
noted that the 1970 amendments referred to by the Committee
(P.L. 91-296) did not make any change in the introductory
language of paragraph (a) which contains the "priority" and
"special consideration" requirements.

' From a reading both of the earlier language and the present
language contained in section 603 it is cleat- that the statute
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contemplates that State agencies must determine the priority of projects

based on the relative need of different areas lacking adequate

facilities of the various types for which Hill-Burton assistance is

available. Thus, priorities for the various types of facilfties must

in all. instances be determined on. a service area (i.e., geographic

area) basis. Within the priorities for facilities established for

a service area, snecial consideration must then be given to the types

of projects for the given area which are listed in subparagraphs (1)

through (7) of said paragraph (a).

The effCct of this requirement is that when a State' agency has

two or more applications for the same type of facility from the

same service area (or from two service areas that have equal priority

for the type of facility for which the applications for-assistance

relate) then applications for the facility project having the

characteristics enumerated in the applicable subparagraph (1)

through (7) must get special consideration. For example, if two

projects for the construction or modernization of outpatient

facilities in a specific service area afe received and one of them

will he located in and provide services for residents of a rural or

urban poverty area, then the latter application will be given

special consideration, priority for approval. Similarly, if

applications are received for outpatient facilities from two areas

with equal priority, then the application for the facility which

will serve the medically underserved population will be given special

consideration for approval. If, however, applications for outpatient

facilities are received from two areas one of which has a higher

priority for the construction or modernization of outpatient

facilities than the other, under the statute and the regulations the

project in the higher priority area must be approved notwithstanding

the fact that the project from the lower priority area is proposed

to serve medically underservcd residents of the latter area.

To ascribe to the term "special consideration" the meaning

of an absolute priority would be inconsistent with the statutory

pattern. This would mean that an outpatient facility which meets

the criteria for special consideration would either have absolute

priority over all other facilities of all categories from all

areas for approval, (a result which we think is plainly not within

the ambit of the statute) or that it would have absolute priority

over an application for an outpatient facility from another area

with a greater relative need for outpatient facilities, a result which
we think would be plainly contrary to the language of section 603(a).

Furthermore, the granting of such a priority not restricted by the

type of facility involved would make the "priority" meaningless since
all applications falling within the seven categories of paragraph (a)

would then have an equal priority. It is only by giving special
consideration to the individual projects when they compete with
other projects for the same type of facilities in areas having the
same priority that the statutory purpose can be achieved.
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Senator KENNEDY. Our next witness this morning is Ms. Marilyn
Rose.
Ms. Rose has appeared before the committee many. many times, and

we are always grateful to hear from you.
Ms. Rose is an attorney for the Center for Law and Social Policy.

a foundation supported public interest law firm since 1966, con-
cerned about the legal problems of the poor minorities getting access to
the health care, and we welcome you back.

STATEMENT OF MS. MARILYN G. ROSE, ATTORNEY, CENTER FOR

LAW AND SOCIAL POLICY, WASHINGTON, D.C., ACCOMPANIED BY
L. JEROME ASHFORD, EXECUTIVE DIRECTOR, NATIONAL ASSO-
CIATION OF NEIGHBORHOOD HEALTH CENTERS, INC., WASHING-
TON, D.C.; ALLAN CRIMM, SOUTHERN GOVERNMENTAL MONITOR-
ING PROJECT, SOUTHERN REGIONAL COUNCIL, ATLANTA, GA.;
LEROY F. ANDERSON, ED. D., DIRECTOR, FRANKLIN C. FETTER
FAMILY HEALTH CENTER, CHARLESTON, S.C. ; AND JOE TOM
EASLEY, DIRECTOR, SOUTHERN GOVERNMENTAL MONITORING
PROJECT, SOUTHERN REGIONAL COUNCIL, ATLANTA, GA.

MS. ROSE. Thank you, Senator Kennedy.
I would like to thank the subcommittee for this second opportunity

to testify on the subject of Federal regulation and health facility
construction.
My name is Marilyn Rose. I am an attorney with the Center for

Law and Social Policy in Washington, D.C., and have worked for
several years in the area of health problems of the poor.
I am accompanied by four other persons who have extensive experi-

ence in the same area and familiarity with the issues of concern to this
subcommittee. Mr. Jerome Ashford is executive director of the Na-
tional Association of Neighborhood Health Centers and previously
served in various executive capacities with primary care facilities
providing comprehensive health service to poverty populations in
Boston, Mass.
Dr. Leroy Anderson is the director of the Franklin C. Fetter Family

Health Center, a project funded under section 314(e) of the Public
Health Service Act to serve low income persons in Charleston, S.C.
Mr. Ashford and Dr. Anderson are located where the problems are

and are able to develop information which the GAO investigators
did not have the time to do—that is from the perspective of the needs
of the poverty communities.
Mr. Allan Crimm is with the Southern Governmental Monitoring

Project of the Southern Regional Council. He is accompanied by the
director of the project, Mr. Joe Easley. During the summer of 1974
Mr. Crimm supervised an investigating project inquiring into the com-
pliance of the Hill-Burton facilities in 11 Southern States with the
"free service" requirements of the HEW regulation. They really went
into depth and their report is quite devastating.
In June 1974 I testified before this subcommittee on similar subjects

as now in issue. At that time I raised two serious deficiencies in the
administration of the legal obligations of the Hill-Burton Act.
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I direct my attention first to the issue concerning the poverty prior-
ity for outpatient moneys. This issue involves the implementation of
the 1970 amendments to the Hill-Burton Act relating to the priority
for construction moneys for outpatient facilities to serve residents of
poverty communities.
The other issue relates to the continued failure of State Hill-Burton

agencies to enforce the "free service" obligations of the Hill-Burton
Act.
Our allegations in both areas have been confirmed by our continued

program monitoring as well as by the investigation and report of the
General Accounting Office.
In 1970 Congress amended the Hill-Burton Act by giving a priority

to poverty areas to receive outpatient moneys. The legislative history
makes it clear that Congress intended to help remedy the shortage
of primary health care services to residents of poverty areas, and the
neighborhood health centers which had been developed by 0E0 and
similar comprehensive health service centers were the principal poten-
tial grantees for such moneys. I have attached to this statement a
summary of that history.
[The summary referred to follows:]
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EXHIBIT A 

LECISLATIVI! HISTORY OF 1970 OUTPATIENT AMENDMENTS 

Prior to the enactment of the 1970 Amendments; the Hill-

Burton Act authorized HEW to approve grants and loans for projects

for 'diagnostic or treatment centers" to provide ambulatory

services; said centers were either publicly-owned entities

(usually clinics of State or local public health departments) or

were hospital-based outpatient facilities. The Federal share of

the cost of approved projects ranged from 33 1/3 to 66 2/3 per-

cent, depending upon the poverty of the States relative to each

other, but not upon the poverty of the area in which the project

was to be located or the poverty of the population to be served.

In 1970, Congress, overriding a Presidential veto, enacted the

1970 Amendments which, inter alia, continued the categorical

approach to the funding of health facilities construction and

maintained that outpatient health centers be retained as a dis-

tinct category to receive such Federal moneys (42 U.S.C. §291a).

The 1970 Amendments also provided that poverty areas be given a

priority for the receipt of outpatient moneys for projects which

would serve poverty populations (42 U.S.C. §291c(a)(4)). In the

latter respect, §291c(a) was amended to establish the following

priority:

"... in the case of projects for construction
or modernization of outpatient facilities, to any
outpatient facility that will be'located in, and
provide services for residents of, an area deter-
mined by the Secretary to be a rural or urban

. poverty area.
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The Amendments further changed the name of such facilities from

the old "diagnostic and treatment center" designation to "out-

patient facilities", and permitted grants to be made to "free-

standing" ambulatory projects not physically connected with a

hospital, and permitted states to award up to ninety percent (90%)

Federal moneys to projects in poverty areas as "an incentive".*

A review of the history of the 1970 Amendments to the

Hill-Burton Act overwhelmingly establishes that the intent of the

outpatient facilities provision was to benefit poor people who

lacked access to the health system by reason of the absence of am-

bulatory health services in their communities. The model for the

grantee under this provision was the neighborhood health center

created under the auspices of 0E0, a large number of whose patients

(some 40 to 60%) lack means to pay and are accorded free service

paid for by grant monies to the centers themselves.

The Hill-Burton Act had been enacted in 1946 out of

recognition that there was a dire shortage of hospitals (40% of

the counties in the United States without any hospitals), existing

hospitals were obsolete, physicians needed modern hospitals in

order to engage in the modern practice of medicine, and there had

been an appalling record of draft rejects from States in direct

proportion to these shortcomings.**

However, by 1970 sponsors of health legislation from

both sides of the aisle recognized that the need for new hospital

* (P.L. 91-296, §116(a), §113(b)(4), 91st Cong., June 30, 1970).
See Medical Facilities Construction and Modernization Amendments
of 1970, Senate Report No. 91-657, U.S.Code Cong. & Admin. News,
91st Cong., 2nd Sons., pp.3342-3;.Conf.Rep.No. 91-1167, pp.3365-6.

** Hearings before the Committee on Education and Labor, U.S.
Senate, 79th Cong., let Sons. (1945), on S. 191, pp.10, 49, 76,
130-1, 177, 189-90, 237-8.
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beds had been largely met, and that a principal
 focus of the Act

now should be made instead upon the needs of the po
or for ambu-

latory 'health services in poverty areas. The Administration's

spokesmen at the Senate Hearings in 1969 (specifi
cally Under-

Secretary Veneman, accompanied inter .alia by Dr. Gran
ing, the

Director of the Hill-Burton program), after recognizi
ng that as a

result of the Hill-Burton program, "almost 90 percent
 of the

Nation's current needs for general hospitals' beds ha
ve been met,

as compared with only 50 percent in 1948" proposed general block

grants to States for modernization or construction for an
y health

facility (other than acute hospital beds), with a percentag
e ear-

marked for innovative projects reflecting critical needs.** With

respect to the earmarked funds, Under-Secretary Veneman state
d,

"Such projects could be assisted
 up to 90

percent of their cost and would 
include such

critically needed health facilitie
s as ambula-,

tory-care facilities and long-term
 care

facilities serving the disadvantag
ed...

"A problem of national significa
nce which deserves

special attention is the great l
ack of health

facilities primarily serving urban
 or rural

poverty residents where the near 
absence of

.local resources is acute." (Hea
rings, pp. 225-6)

Congress was not disposed to turni
ng over health con-

struction funds to the States in g
eneral block grants as desired

by the Administration, but did agr
ee with the concept of providing

* ambulatory services for the poor.
 The Senate, in S.2182, (the

Senate bill under consideration), 
proposed a provision continuing

* Hearings before the Subcommittee on 
Health, Committee on Labor

and Public Welfare, U.S. Senate, 91s
t Cong., .1st Sess., on S.2182

(1969), p.224, hereinafter called "Hea
rings".

** Hearings, p, 225; see also Statement
 of Senator Javits at

pp. 116-7:
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the existing categorization of projects, with certain changes

which would establish a priority for outpatient grants as follows:

"... in the case of projects for construction or
modernization of outpatient facilities, to any
outpatient facility that will be located in, and
provide services for residents of, an area deter-
mined by the Secretary to be a metropolitan area
with low per capita income...."(Hearings, p. 9).

Witnesses, from private organizations and from Congress

supported the emphasis on ambulatory facilities in poverty areas,

to serve poverty populations, along the model of the neighborhood

health centers which had recently been .developed under the aus-

pices of the Office of Economic Opportunity.* Senator Percy,

for example, spoke extensively on the need to add to the Hill-

Burton Act concepts expressed in a Neighborhood Health Center Act

which he was separately co-sponsoring:

"The Neighborhood Health Center Act amends the
Hill-Burton Act to authorize the funding of com-
prehensive ambulatory care centers. The bill
defines a 'comprehensive ambulatory care, center'
as a facility providing a full range of medical
services for patients not requiring hospitali-
zation....

"The priority. area: for this type of facility would
be one having low physician accessibility; that
is, an area where it is difficult to obtain medi-
cal.care....

"I know that you are familiar indeed with problems
in the urban areas. The largest Black ghetto area
in America exists in the South side of Chicago.
... Probably some 30 square miles is what may be
conSidered low-income ghetto area....

"Many people 'in that area live in sections that
do. not even have a doctor working or residing
any place near....

"A low-income person must take several hours to
get out by public transportation to the only fa-
cility available - the Cook County Hospital.

* See, e.g., Testimony of Senator' Percy, pp. 283-88; Senator
Scott, pp. 30,2-3; American Nurses Association at p. 182 and p.184;
Baltimore City Health Department, pp. 350-1; National Council of
Senior Citizens,-p. 352.
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The people that I have talked to indicate that

they may have to wait 5 to 6 hours to .be
attended then chances are one out Of four that

they will be admitted to that hospital. Seventy-

five percent of the patients are turned away

because they are not bed cases....

"However, in contrast, there is an area on the
West side that has a-neighborhood health clinic

and in this area the resident simply walks to
that facility with less cost to themselves and

to their own health. They are inclined to go

before their condition gets critical, when it is
easier to go....

•
."The same situation exists in Los Angeles....

"We have learned from the experitental comprehen-

sive ambulatory clinics funded by 0E0 that they
are an extremely effective mechanism for getting
health services to the people who need them.
These clinics are an extremely worthwhile invest-

ment. Not only can preventive medicine and family

planning services be made available with conse-
quent reduction in hospital usage but, with proper

use of ancillary personnel, the need for profes-
sional manpower can be dramatically reduced. For

example, for the population served by the Columbia •

Point Neighborhood Health Center in Boston, the •
number of hospital admissions was cut by more than

50 percent in the first year of operations...."

(Hearings, pp. 285-6)

The House Hill-Burton extension bill (H.R.11102) had

none of these changes involving ambulatory projects in poverty

areas. However, in Conference, the House adopted many of the

Senate changes, including: (1) changing the name from "diagnos-

tic or treatment" centers to outpatient facilities to broaden the

concept of services which were contemplated by Congress to be.

given in such facilities; (2) permitting .Tiee-standing ambulatory

grantees to obtain outpatient moneys if such facilities would

provide reasonable assurance that a general hospital would be

available to patients in need of hospitalization; (3) permitting

a higher Federal share (up to 90 percent) in the case of rural or

urban poverty projects; inter alia; and (4) providing,
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"... that priority shall be given to projects for

construction or moderniZatIon of out-patient fa-

cilities which are located in and krovide services

for residents of rural or urban poverty areas..."

(Conference Report No 91-1167, U.S. Code Cong.

& Admin. News, pp. 3365-6).

However, almost from the enactment of the 1970 Amend-

ments, HEW arid the State Agencies have subverted that congres-

sional objective. (See GAO Report and Exhibits B and C

attached herein).
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Ms. ROSE. It was very clear, especially before this subcommittee,
that Congress had that objective in mind.
However, the vast share of the outpatient moneys was granted to

facilities not organized to deliver primary health care to large num-
bers of poor people unable to pay for such services.
Our monitoring of the program led to a lawsuit challenging various

actions of HEW officials permitting and sanctioning those actions by
State officials.1
The GAO report to the subcommittee, as well as the .information

developed through the lawsuit, confirms our allegations.
The GAO report contains a number of findings and conclusions with

which we agree.2
Information which we have received via answers to interrogatories

and examination of project files confirms and amplifies on a nation-
wide basis the findings and conclusions which GAO reached with the
States it surveyed.
I will not discuss the GAO report. I think they discussed it very

nicely.
I have attached two charts, the first of which was supplied by HEW

on November 5, 1974 as part of supplemental answers to interroga-
tories—still not complete. This first chart (Exhibit B), lists grantees
of outpatient moneys on a State-by-State basis, and designates which
grants were made to projects located in poverty areas. Location, how-
ever, does not mean that the facilities were designed to treat poverty
area residents unable to pay for the services.
The second chart, (Exhibit C) lists on a State-by-State basis various

extractions from answers to interrogatories, for example, moneys as
appropriated by Congress for fiscal years 1971 and 1972, moneys re-
maining in the outpatient category after transfer to other categories
of some sums, and moneys granted to projects in poverty areas and
nonpoverty areas.
[The exhibits referred to and subsequently supplied follow:]

1 N ANHC v. Weinberger, U.S. District Court D.C., Civ. Act. No. 74-52.
2 GAO found: (1) that there has been a lack of outreach activities by the State agencies

to apprise and assist poverty communities in obtaining Hill-Burton moneys (p. 2) : (2)
that State Hill-Burton plans lack any explanation how special consideration is to be
given to poverty areas for outpatient moneys (p. 3): (3) that moneys were illegally
transferred to new hospital construction in some States after a sham double transfer
through the modernization category (p. 11, pp. 19-24) ; (4) that in the States surveyed by
GAO large amounts were awarded to nonpoverty areas (pp. 7-8) and/or were transferred
out of the outpatient category (pp. 9-10) ; (5) that the Hill-Burton Act does not authorize
HEW to give priority to nonpoverty outpatient projects over poverty outpatient projects
based solely on the relative needs of the service areas for the outpatient facilities (p. 27) ;
(6) that a memorandum issued in 1971 by HEW to the States authorizing a dispensation
with the statutory requirements for designating poverty areas before awarding outpatient
moneys was improper (p. 29).
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Ms. ROSE. Then, after examination of project -files, we categorized
those projects which HEW characterized as granted to projects in
poverty areas based upon evidence of intent to provide comprehensive
health services to persons unable to pay.

Please note the distinction which is made between projects in
poverty areas and projects 'designed to serve poverty area residents.
Despite the location of all those projects in so-called poverty areas, in
fact a great number of them were not designed to serve residents of
poverty areas unable to pay, in contrast with the neighborhood health
centers which this subcommittee considered the model grantee for the
moneys.
Thus, aside from States which admitted transferring moneys out of

the outpatient category and then granting the remaining moneys to
nonpoverty area grantees—for example, Alabama, Tennessee, Louisi-
ana, North Carolina, South Carolina, Minnesota, Kansas, Nebraska,
Utah, North Dakota, South Dakota, and so forth—other States made
grants to facilities within designated poverty areas, but not to projects
serving poverty residents unable to pay.
In most instances the grant was made for ancillary outpatient serv-

ices as part of a hospital. For example, Mississippi received a total of
$2.913,607 for fiscal years 1971 and 1972, transferred all but $518,500
out of the outpatient category and granted the remaining $518,500 to
a hospital outpatient facility, located in a poverty area according to
the State plan, but not designed to serve a poverty population unable
to pay for services.

California did likewise with the outpatient funds it did not transfer
out of the outpatient category for fiscal year 1971. I refer you to
exhibit C to see the disposition for each State.1
We have found that many States, other than those which admitted

transferring moneys out of the outpatient category, granted all their
outpatient moneys to nonpoverty grantees. States that did the latter
include Alabama. Tennessee, North Carolina, and South Carolina.
There are other such States. See exhibit C. Although the informa-

tion is still not complete, it clearly demonstrates that a vast portion
of the outpatient moneys was not in fact granted to projects designed
to serve poverty residents. This result was triggered by some serious
misconceptions of the intentions of Congress as well as a misinterpre-
tation of the effect of the 1970 'amendments on the existing Hill-
Burton Act.
A critical factor, and I think it is one that HEW chiefly relies upon,

was the perpetuation of the simplistic notion that need for outpatient
services is determined simply by counting physical facilities in what-
ever service area system the State chose for determining bed needs in
hospitals.

Neither HEW nor the State agencies reviewed the "service area"
designations in State plans to reflect the lack of primary health care
facilities to the poor.
The GAO report notes that the State plans either do not indicate

how outpatient facility needs are determined, or limit determination

1 HEW files were not complete enough in many instances to determine categorically
whether facilities restricted services to the paying population. Many facilities in our IV—D
category on exhibit C may. in fact, serve persons unable to pay without restriction on
number. But such information was apparently not deemed necessary by HEW despite the
grant of moneys to the facility as a poverty area grantee.



130

of need by showing a relationship of outpatient facilities to population
or to hospitals or service areas.
In every State plan which I have examined, I have yet to see any

consideration of the availability of physicians providing health care
to segments of the population within an area unable to pay as an
element in determining the need of an area for outpatient facilities.
Personnel in the Office of Health Affairs of 0E0 knew, as the

present personnel in the Bureau of Community Health Services in
HEW know, that there is a •high correlation between the lack of
physicians, the poverty of the population, and the need for compre-
hensive health services through ambulatory centers.
Beverly Hills does not need the same number of outpatient facilities

as does Watts, and certainly not the same number (if any) compre-
hensive health care centers.
The HEW testimony ignore that matter. They were trapped by the

whole concept of service areas in need, but the fact is that their service
area concept is a "Catch-22"—they set up service areas, without deter-
mining what the real needs of poverty population are for ambulatory
service.
I think the GAO report points out that HEW could have, or the

States could have, designated subareas of poverty. They have not done
so.
I heard Virginia mentioned today by HEW. The Virginia plan,

after taking 20 percent of their service areas with the highest per-
centage of poverty (the rest are designated nonpoverty areas) ,
includes only rural areas. They ignore the fact that the largest number
of poor people are in subpockets of poverty in urban areas.
Richmond is far away from being considered any poverty area, but

there are sections of Richmond that have high incidents of poverty,
and the population numbers that the State has indicated in its plan
show that there are far more poor people in the Richmond area than
any other area of the State.
The plans are based on myths, and HEW has approved without

thinking, really, the State plans. That is where HEW has the power to
act. Even though they say it is a State program, they have the power
to approve or disapprove plans for the rational, logical expression of
congressional intent in these plans, and that is what they did not do.
Senator KENNEDY. How do they show this? What criteria should

they have established in terms of poverty?
Ms. ROSE. I think that there must be consideration of various fac-

tors. First, how many physicians are located in offices in the area.
Watts, for example, had something like seven physicians per popula-
tion. That is a very important criteria.
There are various methods which 0E0 used for finding the given

need for the health centers.
One factor ignored by HEW is to ascertain how many facilities there

are in the area that actually serve poor people.
Now, most members of the National Association of Neighborhood

Health Centers operate on the basis that grant moneys pay for services
that people cannot pay for themselves. In recent survey I did, in which
I asked the question, most of the health centers indicated that they
serve between 40 and 50 percent of the population with grant money. I
believe that Dr. Anderson will testify—that the Franklin Fetter
Center is in this category.
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Dr. ANDERSON. Forty-three percent.
Ms. Rosu. Forty-three percent.
You make a survey of service. There may be outpatient facilities

attached to a hospital, but the hospital in a poverty area may only
be affording ancillary service to inpatient. That should not be counted
as an ambulatory program.
These are two factors that are very important. Nothing like this is

reflected whatsoever in the State plans. We must recognize that the
existing State plans were perpetuated as inadequate or indeed defec-
tive documents for the determination of need for outpatient services in
poverty areas.
This failure need not have been a fatal defect had the Hill-Burton

agencies and HEW recognized that the poverty priority superseded
the nonpoverty determination of need for outpatient facilities.
HEW persists, however, in taking the legal position that the critical

issue is the need between service areas (however determined) without
regard to the need of poverty populations for primary health care.
The GAO concluded that the Hill-Burton Act, as amended, "does

not authorize HEW to give priority to nonpoverty outpatient facilities
projects over poverty projects of the same type based solely on the
relative needs of the service area for outpatient facilities." (P. 27.)
We agree with the GAO conclusion, and believe that it reflects the

intention of Congress in this regard.
Turning to one other item HEW makes reference to a claim that in

several States. that public health centers are really outpatient facilities.
Well, I think maybe there are a few that are, but most public health

centers are set up by the State Health Department to provide immuni-
zation. TB control, VD control, sanitation, and they are not outpatient
facilities by any stretch of the imagination. They certainly do not
give the comprehensive health services that the Neighborhood Health
and Family Health Centers do, which this committee intended that
money to go for, so you can cross them out.
I also note that HEW listed 55 poverty areas facilities. I think when

we break it down and look on files, there are much fewer facilities
to serve poverty residents.
If you take the first six pages on my exhibit C and add the numbers

in 1971 of something like $35 million outpatient moneys about $2
million of them went to facilities which I would describe as providing
comprehensive health service for the poverty population. That is a
very small percentage, and I do not think it meets the congressional
objective.
Turning to the second issue, in June 1974, I testified extensively

concerning the continued failure of HEW and the State agencies to
enforce the "free service" regulation. I reiterate my contentions set
forth in that testimony that the enforcement activities of State agen-
cies have been minimal but in most cases nonexistent.
As Mr. Crimm is prepared to testify in depth concerning the in-

vestigation by the Southern Regional Council, I shall be brief with
my comments.

Obviously because of the constraints in time GAO conducted a
limited investigation of this area, visiting only some 20 Hill-Burton
facilities out of a potential 6,000. However, GAO did note the limited
nature of the evaluation function on the State agency level, finding
that it was one:
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. . . essentially accomplished by matching the amount of free services required
with the amount of free service provided as shown on financial statements sub-
mitted by the facilities. None of the State agencies reviewed has an active pro-
gram for verifying the information submitted by the facilities.

Officials at three State agencies told us that they did not have sufficient per-
sonnel to conduct site visits to determine facility compliance. Most of the
State agencies reviewed plan to rely on complaints as an indication of non-
compliance. (P. 15).

Our own interviews with HEW Hill-Burton regional personnel
also indicates lack of on-site investigations and audits.
Thus, in response to a questionnaire sent by my office, three regions

of HEW (Region I—Boston ; Region TV—Atlanta; and Region X—
Seattle) indicated that they too engaged in no onsite evaluations
because of limited personnel, and relied simply on the reports of the
States. In most instances the State reports are simply two-page sum-
mary letters. Thus, there is no indication that any inspections and
audits are being conducted by anyone.
The States are relying simply on financial statements submitted by

the hospitals, and HEW also is doing no checking.
Now, I think the States and HEW regional offices say they lack the

personnel, and maybe this is one area when I find some agreement
with HEW. They do lack the personnel.
Most States have one person, or maybe two people, in their Hill-

Burton State agency. They have always been primarily concerned with
the construction aspect—many of them may be engineers. They are
not accountants, and certainly have no sociology background, and they
probrably do not have the personnel to do this on a statewide basis.
I have suggested, to both HEW personnel and to State agency per-

sonnel, that they do a spot check audit. Every State health agency is
going to have a fiscal office. If they took the three or four or five largest
Hill-Burton grantees in their State, they may find a different picture.
They do not have to go to every facility that only has a $40,000
obligation.
They can go to one that has a $200,000 or $300,000 obligation.
Moreover, many facilities have operated on the assumption that as

long as they select the option that they will turn no one away, they
need not report their financial statements or projected budgets of free
service, an assumption which has validity under a number of State
plans which exempt them from so reporting. [For example, Alabama's
plan.]
According to a HEW report presented at the Federal Hospital

Council meeting of November 12, some 136 institutions in Alabama
had selected the "open door" option, and reported giving the grand
sum of $25,636 in free service.

Although the State agencies interviewed by GAO indicated that
they would rely upon complaints, there have been very few complaints
filed according to the reports to HEW. In view of the fact that HEW
and most State agencies have not required any posting of notice of the
possibility of a free service obligation, one might conclude that most
poor people do not even know that such an obligation exists and that
the particular hospital has an obligation in this regard, let alone know
to whom one might complain.1

1 This situation may soon change. as the Federal Hospital Council recently approved an
HEW proposal that would require the posting of notice. This has been a demand from us
for the last 2 years.
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According to our own investigation as well as reports by HEW at
the most recent meeting of the Federal Hospital Council, there are
indeed States which have not even instituted a program, or have just
completed and approved a "free service" plan, or are just receiving
their first reports from hospitals.
Note that the implementing regulation was promulgated in the

summer of 1972, more than 2 years ago. Among the States without
even the beginnings of a program are California, Connecticut, and
Virginia.
I have attached copies of a complaint which was filed with the State

agency of Virginia, concerning the actions of two hospitals which
have pursued to judgments claims against indigent clients of a legal
service attorney. (Exhibit D.)
[The material referred to follows:]
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EXHIBIT D

THE LEGAL AD SOC=Y OF FQOANOKE VALLEY

ATTORNEYS

CHARLES.L. APPERSON

MICHAEL F. BLAIR

KENNETH S. ORIOGEMAN

• COWARD M. JAS.:
ROBERT D. SAVARO

\

702 SHENANDOAH AVENUE. N. W.

' ROANOKE, VIRGINIA 24016

Robert Ham, Director
Bureau of Medical and Nursing
Facilities Services
31,17 West Clay Street
Richmond, Virginia

Dear Mr. Ham:

TELEPHONE

17031 344.2000

HENRYL.WOODWARD

August 16, 1974 
GENERAL COUNSEL

I wrote to you previously on July 11, 1974, concerning
problems that exit in the delivery of medical services to
indigent persons by hospitals receiving Hill-Burton Funding.
In that letter I requested certain information from you
regarding the plans and compliance levels which your agency
had promulgated. I also requested to know the criteria being
used to determine compliance. So far 1 have not received a
response to this letter.

As I previously advised you, local hospitals who receive
Hill-Burton funding are not complying with the applicable
guidelines regarding the provision of low-cost and no charge
services to indigent individuals. •

I have sought compliance on behalf of two families who
are indigent and have not been able to reach an agreement with
either Roanoke Memorial or Community Hospital. Therefore
this letter represents a formal complaint to you regarding
practices to be described and I further request that you seek
to investigate and Temedy said noncompliance.

The first situation involves Paul and Gay Crawford,
residing at 415 Highland Avenue, S.E., Roanoke, Virginia. Mr.
Crawford earns approximately $60, per week for the families'
support, and at times less. ,There is one child of nineteen
who is apparently still living at home. The family has sough.
medical treatment from both Roanoke Memorial and Community
Hospital in the past. They have not been able to pay for
the services rendered, and subsequently judgments were entered
agai.st them. Roanoke Memorial has one judgment against them
for 449.00. Community Hospital of Roanoke Valley has two
judgments against them, one in the amount of $92.40 and
another in the amount of $51.50. I have asked the attorney
for the hospitals, Frank Perkinson, Jr., to mark the judgmenl.
satisfied and cease collection efforts; however, he so far ,,as
not done so. He has agreed not to issue any execution on Ine
judgments at this time. Of course, that does not satisfy the
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...,OCIETY OF R0ANC.)1(ii:

Hill-Burton requirements, and the accounts should be cleared
without further threat of collection efforts being instituted
against Mr. and Mrs. Crawford.

The second situation involves Mr. and Mrs. Luther Woods,
who lives at 2141 King Charles Avenue, S.E., Roanoke, Virginia.
Mr. and Mrs. Woods have six children. This family of eight
has an income of $520 per month on which to live. The family
has been treated both at Roanoke Memorial and Community Hospital.
At present time• Roanoke Memorial is attempting to collect the
amount of $19.00 from Mr. Woods, while Community Hospital of
Roanoke Valley is attempting to collect the amounts of $32.75,
$113.95, and $185.45- I have requested the collection
attorney, MT. Frank Perkinson, Jr., to mark these accounts
as satisfied and to cease further collection attempts; however,
I have received no assurance from him that this action has
been taken.

Besides requesting that you investigate the above complaints,
I also request that you send to me as soon as passible a Copy
of the criteria for identifying persons Unable to pay for
services as provided for in 42 C.F.R. §53.111 (g). This
request is authorized under §53.111 (g) (3).

\
Since I have previously requested the above criteria ,and

have also advised you concerning the problems regarding fie
provision of medical services to indigent individuals b
hospitals receiving Hill-Burton funding, I believe it proper
to ask you to resolve the above complaints and send me the
criteria within a period of thirty days.

Thank you very much for your cooperation in this matter.

Respectfully,

RDScb

CC: .Citizens As
'825 East Broad Street
RiGnmond, Virginia

\\

Robert D oavard.
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DEPARTMENT OF HEALTH
RICHMOND. V, 23219

September 3, 1974

Mr. Robert D. Savard
Attorney
The Legal Aid Society of Roaaoke Valley
702 Shenandoah Avenue, N. W.
Roanoke, Virginia 24016

Dear Mr. Savard:

Please excuse my delay in answering your letter of August 16, 1974.
I have been on vacation.

Both the Roanoke Memorial Hospitals and the Community Hospital of
Roanoke Valley have indicated to us that they have chosen the option
in regards to hospital service for the needy as, "they have advised

-- us that they will not deny admission to any services at their facili-
ties to any person unable to pay therefor withoUt charge or At a charge
below reasonable cost".

This State Agency has not established as yet a criteria for identifying
persons unable to pay for service and we are, at the present time,
gathering data for this determination.

I am sending a copy of your letter to each of the above hospitals'
administrators and I would suggest that you contact each of the admini-
strators.

RDH:NEJ

CC: Mr. William H.•Flannagan, Director
Roanoke Memorial D,Ipitals

CC: Mr. William R. Ro Administrator
Community Hospitc0 uf Roanoke Valley

• Sincerely yours,

Robert D.
Director
Bureau of Medical and
Nursing Facilities Services

CC: Dr. H. E. Gillespie
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MS. ROSE. Despite the fact that these hospitals have checked the
option of turning no one away, the State has refused. to process the
complaints, referring the legal service attorney back to the hospital
administrators on the excuse that the State agency has not "established
as yet a criteria for identifying persons unable to pay for service."
We continue to be seriously concerned that there is no enforcement

program and that business as usual with regard to free service to the
indigent persists.
I think I will submit the rest of my statement for the record, because

I would like Mr. Crimm to make a statement, and Mr. Ashford, and
Dr. Anderson both have very brief statements.
Mr. Crimm.
Mr. CRIMM. Good morning, Mr. Chairman. I am Allan Crimm,

health consultant with the southern governmental monitoring project.
With me is Joe Tom Easley, director of the project. We appreciate

your invitation to give testimony on this important piece of legislation
now before your committee.
Senator KENNEDY. Before we continue, on this mention of an HEW

report to the Hospital Council, 130 institutions in Alabama of a
selected open door option, gave a total of $25,000, $25,636 free service
comes to $188 per facility. How is it possible that a facility only has
$188?
Ms. ROSE. What really happens, and Mr. Crimm will go into it in his

testimony. Dr. Graning said they finally decided they would require
hospitals to post notices.
Well, I must say that I have been contending for 2 years that free

services being available is a well guarded secret.
Senator KENNEDY. Are you saying that some hospitals say they pro-

vide services, but there are no notices extended by the administrator?
Mr. CRIMM. That is exactly right.
The original 1916 legislation required all facilities to provide a

reasonable volume of free service to people who could not afford to
pay for it themselves.
It was just 2 years ago that HEW decided to implement regulations

regarding these long requirement responsibilities which was done, as
various people have mentioned, delegated to the State agencies for
enforcement of the regulations.
As you know, a section of the original 1948 legislation required all

Hill-Burton-funded facilities to provide a "reasonable volume of free
service" to people who could not pay for such medical care themselves.
Just over 2 years ago HEW issued regulations to implement these long
unnoticed requirements. Responsibility for enforcement of these in-
digent care obligations was delegated by HEW to the State agencies.
During this past summer, our project employed field researchers in

25 cities and small towns in 11 Southern States. Their job was to inter-
view the administrator of each Hill-Burton hospital and nursing home
in their locality in order to asses compliance with the "free service"
regulations. Staff from three State agencies and one regional HEW
office were later contacted to evaluate their role in enforcement.
During the summer our investigators talked with staff at 44 hos-

pitals, evenly divided between public and private, nonprofit facilities.
They attempted to meet with people at 11 more facilities but were
refused interviews. With a few exceptions, the staff they contacted were
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contemptuous of their legal obligation to provide free service and hos-
tile to inquiries about compliance.
A Miami hospital administrator, for example, refused to grant an

interview until our investigator's credentials were approved by a hos-
pital industry organization. Requests for even the most basic finan-
cial information about hospitals were met with refusal time and time
again.
However, a number of administrators were willing to talk openly

and candidly about the lack of compliance.
I have for each member of the committee a copy of the report docu-

menting our findings of widespread abuse of the regulations and denial
of medical treatment to indigents in Hill-Burton facilities. I would
like to summarize briefly our findings for you.
In our meetings with hospital administrators and conversations with

State agency and HEW regional officials, the following six findings
emerged:

1. Some facilities use loopholes to avoid accountability for specific
dollar amounts of free service.

2. Highly questionable expenses are accounted for in such a way that
hospitals appear to be in compliance.

3. The obligation of all Hill-Burton facilities to provide indigent
care is one of our health care system's best kept secrets. No one except
hospital administrators seems to know about it.
4. Eligible people are turned away from hospital doors because they

either do not live in the right area or do not need the type of medical
treatment that the facility has decided to give to indigents.

5. In spite of these abuses, the State agencies do little more than col-
lect paper which purportedly documents compliance. Several staff
admitted that they are simply taking facilities at their word.

6. The regional HEW offices condone this lack of effective evalua-
tion and enforcement. Inadequate State plans are approved, and fail-
ure by State agencies to submit annual reports is overlooked.
As a result of these unauthorized and deceptive practices and the

lack of enforcement, poor Southerners are being denied the medical
treatment they need and are entitled to receive.
I would like to deal with each of our major findings in more detail

in the time remaining.
Each Hill-Burton facility is required to select annually one of four

methods by which the amount of free service obligation is calculated.
However, some facilities use a variety of illegal practices and loop-
holes to avoid accountability for a specific dollar amount of indigent
care.

Thirty-nine facilities, or almost 15 percent of the hospitals and nurs-
ing homes m Alabama, Georgia, and Louisiana, have not chosen one
of the four options. Based on documents contained in the State agency
files, we found that one Georgia hospital system has miscalculated by a
third the amount of free service which it is required to give under the
option it selected.

Selection of the so-called open door option is the means by which
many facilities avoid accountability for a specific amount of free care.
Under this option, hospitals certify that they will not refuse service
to anyone because of his inability to pay.
More than 45 percent of the hospitals and nursing homes in six

States—Alabama, Arkansas, Georgia, North Carolina. Tennessee, and
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Texas—chose this option. In none of these State have such facilities
been required to document precisely how much indigent care they did,
in fact, provide.

Evidence indicates that some hospitals, although agreeing to serve
everyone in need of treatment, actually provide less indigent care
than if they had chosen either of the other options available to them.
A Baton Rouge, La., hospital, admittedly not in compliance under

one of the other options, is anticipating a change to the open door
method with the concurrence of the State agency staff in order to avoid
accountability for such a high dollar amount of free medical care.
Many facilities appear to be in compliance but are actually including

highly questionable expenses as "free service." The administrator of
a Winston-Salem, N.C., facility admitted that bad debts are used to
meet the obligated level of service although this is specifically pro-
hibited by the regulations.
A Fort Smith, Ark., hospital administrator, dissatisfied with the

allegedly low amount which his facility received from medicare and
medicaid, is writing off the difference between the reasonable cost it
gets and the reported actual cost of providing the care.
HEW regional officials and Alabama, Arkansas, and Georgia agency

staffs see nothing wrong with this practice. However, many hospitals
can account for all their free service without giving medical treatment
to a single indigent person for whom they are not already receiving
compensation from a government program.

Southerners are denied needed medical care because of both arbi-
trary geographic restrictions and limitations on the types of medical
care to be given to people who cannot afford to pay.
A Memphis, Tenn., facility, for example, will not admit residents of

the county in which it is located. The administrator contends that
indigents are supposed to go to the county operated hospital for the
medical care they need.
A North Georgia hospital registered as an open door facility will

not admit obstretical cases unless the physician will certify that the
life of either the mother or child is in danger. Routine deliveries by
indigent mothers do not ordinarily get the benefit of hospital care.

Public notifications of the availability of free service is a farce.
Most administrators we talked to in both public and private nonprofit
facilities contend that the public is aware of the possibility of obtain-
ing free or below cost care. The case files of Georgia legal services
we contacted belie this assertion.
The regulations required that notices be published in local papers

informing the public of the free service obligations. The administrator
of one Alabama facility told us that he would not voluntarily do so,
but that if he were forced to publish a statement he would "hide" it
in the paper. That is exactly what happens to most of the notices that
are published. The one attached to this testimony was published in the
legal notices section of the paper and is characteristic of the efforts
employed to inform the public.
Of the 44 hospitals visited, only one, the University of Virginia

Medical Center, has a notice conspicuously posted that informs people
that free service is available.
The State agencies are not performing adequate annual evaluations

to check the compliance of every Hill-Burton hospital as required by
the free service regulations. Our investigators found one instance of
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collusion between the Louisiana agency and a Baton Rouge facility
not in compliance but seeking to change its option so as to avoid
accountability for a high level of free service.
The Virginia State agency refused to give our investigator a list

of the facilities receiving Hill-Burton money although such informa-
tion is clearly public.
As for the evaluation responsibility, a direct examination of the

files at the Alabama, Arkansas, and Georgia State agencies reveals
that few facilities are separating free service nd uncollectible accounts
in their financial statements. The majority do not submit financial
information at all.
Without this as a minimum, there can be no adequate evaluation of

compliance. Not a single State agency has conducted an audit of a
facility to verify its documentation of compliance in spite of the
variety of highly questionable expenses we found written off as free
service.
The regional HEW offices condone this lack of effective State agency

evaluation and enforcement of the indigent care requirements. Vir-
ginia has not yet submitted a State plan some 2 years after the regula-
tions took effect. Others that have been approved by HEW do not
contain adequate information on evaluation procedures.
Alabama's permits facilities to write off as 'free services" unauthor-

ized medicare costs. Although required by the regulations
' 

annual
reports by State agencies to HEW have not been submitted by Georgia,
Tennessee, and Virginia. Alabama's report did not contain the easily
verifiable information that over 20 percent of its facilities have not
yet chosen an option and yet no objections were raised by the regional
staff.
The health needs of the South's poor are not met. The requirements

of these regulations, if enforced, would make a significant contribution
toward meeting that goal. Hospitals have a legal obligation to provide
free seryice, but the State agencies and HEW have thus far shirked
their responsibility for enforcement.
The justification for such laek of diligence seems to be the conten-

tion that many facilities are in severe financial difficulties.
However, the regulations themselves allow that such a hospital may

be granted a variance from the requirements of providing a higher dol-
lar amount of free care. The financial troubles of some hospitals do
not excuse widespread avoidance of responsibility by others. It is time
for HEW and the State agencies to stop the devious practices facili-
ties use to escape serving the poor.

Senator KENNEDY. I have to ask you to summarize 'because we are
running short of time. However, I am interested in your recommenda-
tions or suggestions.
Ms. ROSE. I think Mr. Ashford has a statement which may be can

be brief and submit, and Dr. Anderson 
Senator KENNEDY. What I am interested in are the recommenda-

tions that you have.
Ms. ROSE. Do you want to go on with your recommendations?
We have difficult kinds of recommendation problems.
Mr. CRIMM. I think as far as the free service part of it goes, there

are several things mentioned.
HEW people spoke previously to me and mentioned that they would

like for, I think, I think what they said, aggressive, regional bodies for
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planning, and that agency—that body would also be responsible for
enforcement.
I question that on the basis of what has gone on so far with the State

agencies which have been responsible to both promoting the construc-
tion and modernization of facilities and enforcement.
It seems like enforcement has gotten left out. I think there is pretty

ample evidence that appears in a variety of regulatory functions.
I think that spot checks are one way, spot audits, are one way of meet-

ing compliance, but I think even more effective is the complaint
mechanism, and without an effective complaint mechanism nothing
can happen.
The problem of getting information at local hospitals is an enormous

one, and it is being turned away again and again—people are not get-
ting this information, people do not know who to complain to.
Most of the State agencies said they have two or three, or maybe four

inquiries about the Hill-Burton regulation, but nobody seems to know
about them.

Until the complaint mechanism is opened up we are not going to see
any effective change.
Ms. ROSE. I would like to add something there, that goes back to my

testimony in the spring, that I think effective complaint mechanism
is important, but unless there is an affirmative aggressive policy be peo-
ple who are investigating and auditing, that is the principal function,
it will not work.
No matter how many poor people may be served by the legal services

lawyer, after they see the notice, you still have to have an effective
program, and there has to be an affirmative program on some govern-
mental agency level.
Mr. Ashford and Dr. Anderson who want to make brief statements.
Senator KENNEDY. Very good.
Mr. ASHFORD. Mr. Chairman, I am L. Jerome Ashford, Executive

Director of the National Association of Neighborhood Health Centers.
The Association speaks for more than 750 community health pro-

grams across the nation which striving to provide ambulatory and
preventive services to American's medically underserved and medically
indigent.
I will delete a good portion of my comments and try to be as brief as

possible.
Senator KENNEDY. We will include it all as part of the record, but

I am interested in hearing your very brief recommendations and
suggestions.
Mr. ASHFORD. Surely.
I think it has been made very clear in the testimony so far this

morning that the intent of Congress was to benefit the medically served
and medically indigent to the health system by reason of the absence
of ambulatory health service in their communities.
As I understand the testimony surrounding the development of that

legislation. the amendments, the model for potential grantees under
this provision was the neighborhood health center, such as those orga-
nizations that we represent. And I am concerned this morning that
seemed to be talking about two different types of ambulatory care.
The intent is to say this piece of legislation relates to community

health center programs. However, the response you have been getting
to your questions from the representatives of the various agencies of

44-376 0 - 75 - 10
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the Administration have related consistently to outpatient depart-
ments of hospitals and physician office based practice.
Those institutions and individuals do not provide the same kind or

level of care that are being provided by the community health services.
And I think that that distinction should be made.
One of the major problems that still exists for the community health

centers, as they attempt to meet the need of the medically indigent and
medically underserved is that of inadequate facilities. Approximately
85 to 90 percent of the health centers are in need of modernization or
totally new construction to provide facilities, to provide the services
for the population they are designed to serve.
Some of the centers have received construction moneys from the

Hill-Burton program in a few States, but many of the centers have
been discouraged from submitting formal applications in other States.
They have been told money has been frozen in some cases. In other
cases, they have been told that money has been transferred out of the
outpatient facility category or, in other cases, the agencies have simply
not responded to or encouraged or assisted the potential grantees in
applying for such moneys.
As a result, many of the centers have long since given up on pos-

sibly obtaining the outpatient facility construction or modernization
funds from the Hill-Burton program.
In addition, it is well known that in most cases,. fundable applica-

tions which we have heard many talk about this morning will not be
forthcoming for centers without considerable technical assistance from
the Hill-Burton program agencies being made available to them.
I think that all of the centers will be greatly assisted if the agencies

show a conscious effort be made to encourage application and to assist
in the technical grantsmanship gain which is necessary to obtain funds.
I would point out that in response to the various claims made by

representatives of HEW this morning, that if they are, in fact, short
of personnel to provide such technical assistance that HEW policy
and practice does, in fact, make allowance for the provision of such
technical assistance through other avenues. And I would suggest that
HEW might want to consider pursuing some of those other avenues,
such as technical assistance programs through private contractors to
enable potential grantees to secure these funds.

Finally, you asked for recommendations.
One should be that HEW should be required to conduct a thorough

audit to determine the amount of funds inappropriately used in the
years 1971 through 1973; that those funds be restored and made avail-
able under revised and clearer definitions of outpatient facilities, and
made available under revised and revitalized systems of appropriation.
Senator KENNEDY. Good suggestion, one which we might think

about more readily.
Dr. Anderson.
Dr. ANDERSON. Thank you, Mr. Chairman.
I am Leroy Anderson. I am the project director of the Franklin C.

Feeter Family Health Center in Charleston, S.C.
I am a typical example of what happens to health centers that serve

15,000 people with 32,000 medical visists and 20,000 mental visits a
year, and all sorts of ancillary things like drugs and alcohol. But when
it comes to the point of building a center, I am jeopardized, because
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I am attached to the Medical University in Charleston, S.C., which
has not been declared what you might call a poverty area.
In all of my pursuits of the Hill-Burton funds, I have been told

that they have been committed or that because I am in Charleston,
S.C., therefore I am not eligible for putting in an application. And
to summarize all of these things, I have to say that is about the gist
of it.
Senator KENNEDY. I do appreciate very much that your group could

get together with some specific recommendations. I think your audit
idea is excellent. I think you probably have a wealth of different sug-
gestions on these areas, and I would like to get them. I am going to
write the Secretary and ask if HEW would implement the recom-
mendations that you suggest and then I will talk to my colleagues on
the Commitee and see if we can get some reaction from HEW. We will
stay in touch with you and work with you on this area.
I just want to indicate to you that we have every intention of staying

with this issue.
We are going to stay after HEW in this whole area. It is of great

concern to me and I know, to the other members of the committee. We
are looking forward to working with you on this.
Ms. ROSE. Thank you very much, Senator.
Senator KENNEDY. We want to thank you. At this point I order

printed all statements of those who could not attend and other perti-
nent material submitted for the record.
[The prepared statements of Ms. Rose, Mr. Ashford, Mr. Anderson,

and Mr. Crimm and the material referred to follows:]
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STATEMENT OF MARILYN G. ROSE TO THE
SUBCOMMITTEE ON HEALTH OF THE COMMITTEE

ON LABOR AND PUBLIC WELFARE, U.S. SENATE,
NOVEMBER 25, 1974, ON THE NATIONAL HEALTH
POLICY PLANNING AND RESOURCE DEVELOPMENT

ACT OF 1974

I would like'to'thank the Subcommittee for this second

opportunity to testify on the subject of Federal regulation and

health facility construction. My name is Marilyn Rose. I am

an attorney with the Center for Law and Social Policy in Washington,

D.C., and have Worked for several years in the area of health

problems of the poor. I am accompanied by three other persons

who have extensive experience in the same area and familiarity

with the issues. of concern to this subcommittee. Mr. Jerome

Ashford .is Executive Director of the National Association of

Neighborhood Health Centers and previously served in various

executive capacities with primary care facilities providing com-

prehensive health service to poverty populations in Boston,

Massachusetts. Dr. Iferoy Anderson is the Director of the

Franklin C. Fetter Family Health Center, a project funded under

section 314(e) of the Public Health Service Act to serve low

income .persons in Charleston, South Carolina. Mr. Allan Crimm

is with the Southern Governmental Monitoring Project of the

Southern Regional Council. During the summer of 1974 he super-

vised an investigative project inquiring into the compliance

of the Hill-Burton facilities in eleven southern states with the

"free service" requirements of the HEW regulation'.
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In June 1974 I testified before this subcommittee on

similar subjects as now in issue. At that time I raised two

serious deficiencies in the administration of the legal obliga-

tions of the Hill-Burton Act. One involved the implementation

of the 1970 Amendments to the Hill-Burton Act relating to the

priority for construction monies for outpatient facilities to

serve residents of poverty communities. The other related to

the continued failure of State Hill-Burton Agencies to enforce

the "free service" obligations of the Hill-Burton Act. These

allegations have been confirmed by our continued program moni-

toring as well as by the investigation and report of the General

Accounting Office.

POVERTY PRIORITY FOR OUTPATIENT MONIES 

In 1970 Congress amended the Hill-Burton Act by giving

a priority to poverty areas to receive outpatient monies. The

legislative history makes it clear that Congress intended to help

remedy the shortage of primary health care services to residents

of poverty areas, and that the neighborhood health centers which

had been developed by 0E0 and similar comprehensive health ser-

vice centers were the principal. potential grantees for such monies.

I have attached to this statement a summary Of that history

(Exhibit A).

However, the vast share of the outpatient monies was

granted to facilities not organized to deliver primary health care

to large numbers of poor people unable to pay for such services.
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Our monitoring of the program led to a lawsuit challenging

various actions of HEW officials permitting and sanctioning those

actions by State officials.* The GAO report to the Subcommittee,

as well as the information developed through the lawsuit, con-

firms our allegations.

The GAO report contains a number of findings and con-

clusions with which we agree.** Information which we have

received via Answers to Interrogatories and examination of project

files confirms and amplifies on a nation-wide basis the findings

and conclusions which GAO reached with the States it surveyed.

I have attached two charts, the first of which was supplied by

HEW on November 5, 1974 as part of supplemental answers to

interrogatories (still not complete). This first chart (Exhibit B),

lists grantees of outpatient monies on a state-by-state basis,

* NANHC v. Weinberger, USDC DC, Civ.Act.No. 74-52.

** GAO found: (1) that there has been a lack of outreach
activities by the State Agencies to apprise and assist poverty
communities in obtaining Hill-Burton monies (p. 2); (2) that
State Hill-Burton plans lack any explanation how special con-
sideration is to be given to poverty areas for outpatient monies
(p. 3); (3) that monies were illegally transferred to new hos-
pital construction in some states after a sham double-transfer
through the modernization category (p.11, pp. 19-24); (4) that
in the States surveyed by GAO large amounts were awarded to
nonpoverty areas (pp. 7-8) and/or were transferred out of the
outpatient category (pp. 9-10); (5) that the Hill-Burton Act
does not authorize HEW to give priority to nonpoverty outpatient
projects over poverty outpatient projects based solely on the
relative needs of the service areas for outpatient facilities
(p. '27); (6) that a memorandum issued in 1971 by HEW to the
States authorizing a dispensation with the statutory require-
ment for designating poverty areas before awarding outpatient
monies was improper (p. 29).
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and designates which grants were Made to projects located in

poverty areas. Location, however, does not mean that the facil-

ities were designed to treat poverty area residents unable to

pay for services.

The second chart (Exhibit C) lists on a state-by-state

basis various extractions from Answers to Interrogatories, i.e.,

monies as appropriated by Congress for fiscal years 1971 and

1972, monies remaining in the outpatient category after transfer

to other categories of some sums, and monies granted to projects

in poverty areas and nonpoverty areas. Then, after examination

of project files, we categorized those projects which HEW

characterized as granted to projects in poverty areas based upon

evidence of intent to provide comprehensive health services to

persons unable to pay.

Please note the distinction which is made between

projects in poverty areas and projects designed to serve poverty

area residents. Despite the location of all those projects in

so-called poverty areas, in fact a great number of them were not

designed to serve residents of poverty areas unable to pay, in

contrast with the neighborhood health centers which this sub-

committee considered the model grantee for the monies. Thus,

'aside from States which admitted transferring monies out of the

outpatient category and then granting the remz ning monies to

nonpoverty area grantees (e.g., Alabama, Tennessee, Louisiana,

North Carolina, South Carolina, Minnesota, Kansas, Nebraska,

Utah, North Dakota, South Dakota, etc.), other States made grants
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to facilities within designated poverty areas, but not to projects

serving poverty residents unable to pay. In most instances the

grant was made for ancillary outpatient services as part of a

hospital. For example, Mississippi received a total of

$2,913,607 for fiscal years 1971 and 1972, transferred all but

$518,500 out of the outpatient category, and granted the remaining'

$518,500 to a hospital outpatient facility, located in a poverty

area according to the State plan, but not designed to serve a

poverty population unable to pay for services. California did

likewise with the outpatient funds it did not transfer out of

. the outpatient category for fiscal year 1971. I refer you to

Exhibit C to see the disposition for each State.*

Although the information is still not complete, it

clearly demonstraLes that a vast portion of the outpatient mo1iie5

was not in fact granted to projects designed to serve poverty

residents. This result was triggered by some serious miscon-

ceptions of the intention of Congress as well as a misinterpre-

tation of the effect of the 1970 Amendments on the existing

Hill-Burton Act.

* HEW files were not complete enough in many instances to
determine categorically whether facilities restricted services
to the paying population. Many facilities in our IV - D
category on Exhibit C may, in fact, serve persons unable to
pay without restriction on number. But such information was
not deemed necessary despite the grant of monies to the faci-
lity as a poverty area grantee.
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A critical factor was the perpetuation of the simplistic

potion that need for outpatient services is determined simply

by counting physical facilities in whatever service area system

the State chose for determining bed need in hospitals. Neither

HEW nor the State Agencies reviewed the "service area" designa-

tions in State plans to reflect the lack of primary health care

facilities to the poor. The GAO report notes that the State

plans either do not indicate how outpatient facility needs are

determined, or limit determination of need by showing a relation-

ship of outpatient facilities to population or to hospitals or

service areas. In every State plan which I have examined, I

have yet to see any consideration of the availability of physi-

cians providing health care to segments' of the population within

an area unable to pay as an element in determining the need of

an area for outpatient facilities. Personnel in the Office of

Health Affairs of 0E0 knew, as the present personnel in the

Bureau of Community Health Services in HEW know, that there is

a high correlation between the lack of physicians, the poverty

of the population, and the need for comprehensive health ser-

vices through ambulatory centers. Beverly Hills does not need

the same number of outpatient facilities as does Watts, and

certainly not the same number (if any) compr iensive health care

centers. When the Hill-Burton Agencies failed to recc ,nize these

distinctions, the existing State plans were perpetuated as

inadequate or indeed defective documents for the determination

of need for outpatient services in poverty areas.
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This failure need not have been a fatal defect had

the Hill-Burton agencies and HEW recognized that the poverty

priority superceded the nonpoverty determination of need for

outpatient facilities. HEW persists, however, in taking the

legal position that the critical issue is the need between

service areas (however determined) without regard to the need

of poverty populations for primary health care. The GAO con-

cluded that the Hill-Burton Act, as amended,

"does not authorize HEW to give priority to

nonpoverty outpatient facilities projects over

poverty projects of the same type based solely

on the relative needs of the service areas for

outpatient facilities." (p. 27).

We agree with the GAO conclusion, and believe that it reflects

the intention of Congress in this regrd.

ENFORCEMENT OF FREE SERVICE REQUIREMENTS 

In June 1974 I testified extensively in the continued

failure of HEW and the State Agencies to enforce the "free service"

regulation. I reiterate my contentions set forth in that testi-

mony that the enforcement activities of State Agencies have been

minimal but in most cases non-existent. As Mr. Crimm is prepared

to testify in depth concerning the investigation by the Southern

Regional Council, I shall be brief with my comments.

Obviously because of the constraints in time GAO con-

ducted a limited investigation of this area, visiting only some

20 Hill-Burton facilities out of .a potential 6,000. However,

GAO did note the limited nature of the evaluation function on the

State Agency level, finding that it was one
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"...essentially accomplished by matching the amount
of free services required with the amount of free
service provided as shown on financial statements
submitted by the facilities. None of the State
agencies reviewed has an active program for verifying
the information submitted by the facilities."

"Officials at three State agencies told us that they
did.not have sufficient personnel to conduct site
visits to determine facility compliance. Most of the
State agencies reviewed plan to rely on complaints
as an indication of noncompliance." (p. 15).

Our own interviews with HEW Hill-Burton Regional personnel

also indicates lack of on-site investigations and audits. Thus,

in response to a questionnaire sent by my office, three Regions

of HEW (Region I - Boston; Region IV - Atlanta; and Region X -

Seattle) indicated that they too engaged in no on-site evaluations

because of limited personnel, and relied simply on the reports of

the States. In most instances the State reports are simply two

page summary letters. Thus, there is no indication that any

inspections and audits are being conducted by anyone.

Moreover, many facilities have operated on the assumption

that as long as they select the option that they will turn no one

away, they need not report their financial statements or projected

budgets of free service, an assumption which has validity under a

number of State plans iihich exempt them from so reporting. (E.g.,

Alabama's plan). According to an HEW report presented at the

Federal Hospital Council meeting of November 12, some 136 insti-

tutions in Alabama had selected the "open door" option, and

reported giving the grand sum of $25,636 in free service.
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Although the State agencies interviewed by GAO indicated

that they would rely upon complaints, there have been very few

complaints filed according to the reports to HEW. In view of the

fact that HEW and most State agencies have not required any

posting of notice of the possibility of a free service obligation,

one might conclude that most poor people, do not even know that

such an obligation exists and that the particular hospital has an

obligation in this regard, let alone know to whom one might

complain.*

According to our own investigation as well as .reports

by HEW at the most recent meeting of the Federal Hospital Council,

there are indeed States which have not even instituted a program,

or have just completed and approved a "free service" plan, or are

just receiving their first reports from hospitals. Note that

the implementing regulation was promulgated in the summer of

1972, more than two years ago. Among the States without even the

beginnings of a program are California, Connecticut, and Virginia.

I have attached copies, of a complaint which was filed with the

State Agency of Virginia, concerning the actions of two hospitals

which have pursued to judgments claims against indigent clients

of a legal service attorney. (Exhibit D). Despite the fact that

these hospitals have checked the option of turning no one away, the

State has refused to process the complaints, referring the legal

service attorney back to the hospital administrators on the excuse

* This situation may soon change; as the Federal Hospital Council

recently approved an HEW proposal that would require the posting

of notice.
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that the State Agency has not "established as yet a criteria for

identifying persons unable to pay for service."

We continue to be seriously concerned that there is

no enforcement program and that business as usual with regard to.

free service to the indigent persists.
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Good morning Mr. Chairman. I am L. Jerome Ashford, Executive

Director of the National Association of Neighborhood Health Cen-

ters, Inc. The Association speaks for the more than 750 community

health programs across the nation which provide ambulatory and

preventive health care services to America's medically underserved

and medically indigent. The programs which we represent include

neighborhood health centers, family health centers, migrant health

centers, maternal and infant care and children and youth programs,

community health networks and other similar programs. While these

programs employ different delivery system models and vary in the

range of services provided, they possess a universal commonality in

that they provide services to a sizeable segment of our population

denied access by other components of our national health care de-

livery system, including private practitioners and public and pri-

vate hospitals, many of which were built with substantial support

from Hill -Burton funds.

I believe my colleagues on this panel and members of earlier

panels have dealt sufficiently with the question of non-compliance

with Hill -Burton regulations as they relate to requirements for

providing services to the medically indigent. With your indulgence

I would like to address myself to another area of non-compliance

of equal importance, but heretofore of lesser notoriety; funds for

the construction of out-patient facilities, especially in medically

underserved areas.
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In 1970 congress amended the Hill -Burton legislation to esta-

blish statutory priority for the construction of out-patient faci-

lities in poverty areas. Our interpretation of those provisions

leads us to the conclusion that the intent of congress was to bene-

fit the medically underserved and medically indigent who lacked

access to the health system by reason of the absence of ambulatory

health services in their communities. The model for potential.

grantees under this provision was the neighborhood health center

such as those previously identified as represented by the organiza-

tion I represent. The congressional intent was further manifested

by an earmarking of funds for this specific purpose.

One of the major problems which still exists for the centers

is that of inadequate facilities. Approximately 85 to 90% of the

centers are in need of modernization or totally new construction

to provide the facilities to provide the services for the popula-

tion they are designed to serve. Although some centers have re-

ceived construction moneys from the Hill -Burton program in a few

states, many centers have been discouraged from submitting formal

applications in other states, told that money has been "frozen" in

some cases, transferred out of the out-patient facilities category,

or simply not responded to or encouraged or assisted in applying

for such moneys. As a result, many of the centers have long since

given up on the possibility of obtaining out-patient facilities

construction or modernization funds. In addition, it is well-known

that, in most cases, fundable applications will not be forthcoming

from centers without considerable technical assistance from the

Hill-Burton program agencies being made available to them. All the
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centers would be greatly assisted if a conscious effort was made

to encourage applications and assist in the technical "grantsman-

ship" game to obtain such moneys.

Despite the clear intent of congress on this matter the De-

partment of Health, Education and Welfare and its representatives

in Hill -Burton agencies in the 50 states have knowingly Cverted

funds from this intended purpose to inappropriately provide addi-

tional support for urban and suburban hospitals which do not pro-

vide the required services to the medically indigent.

The 1970 amendment became law on June 30, 1970 and mandated

the promulgation of regulations to implement the poverty priority.

However, regulations were not even proposed until July 29, 1971;

thirteen months later. Not unitl January 6, 1972, 18 months after

enactment did DHEW issue regulations. In the interim no precau-

tionary measures were taken to insure compliance with the congres-

sional intent.

As a consequence of this negligence by DHEW millions of

dollars intended for the construction of out-patient facilities in

poverty areas were intentionally diverted away from such institu-

tions, in clear violation of the legal obligation of HEW. From

fiscal 1971 through fiscal 1973 over 280 million dollars were

illegally diverted or impounded.

America's medically underserved and medically indigent have

been caused additional suffering by these illegal acts. Millions

of the nation's indigent are still denied access to basic ambulatory

and preventive care because of the absence of proper ambulatory fa-

44-376 0 - 75 - 11
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cilities. The growth of the community health 
center movement has

been critically hampered by the ina
bility to secure construction

funds, not provided under other health
 services legislation.

In 1973 the National Association of 
Neighborhood Health Ceners,

Inc. in cooperation with other plain
tiffs initiated legal action to

recover all or a portion of the fund
s misappropriated thru the

illegal actions of DHEW and its repr
esentatives in the Hill-Burton

Agency. That suit is still under considerati
on. However, in the

course of preparing for that action 
we have generated substantial

detailed documentation of the basic 
charges I have made here today.

With your permission, M. Chairman, 
rather than belabor you with

those details at this time, I will m
ake pertinent portions of that

data available to the Subcommittee.

I would also like to recommend specifi
c actions which might be

taken by the Subcommittee to remedy th
e problems which we have dis-

cussed here this morning.

1 I recommend that the Department of 
Health, Education and

Welfare be required to conduct or have 
conducted by an

independent auditor an audit of the re
cords of the Hill -

Burton Agency. The purpose of this audit would be
 to

determine (a) how much money was diver
ted from the out-

patient category to other categories
 and which of those

transfers were inappropriate, (b) to
 identify those out-

patient facilities which formally 
applied for the Hill -

Burton funds, or made informal inquiri
es about the availa-

bility of funds, (c) to identify which
 applications were

funded and (d) to identify which appl
ications were rejected

and why.
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2. . I recommend that the Department of Health, Education

and Welfare be required to restore to the proper

account (out-patient facilities) funds which are

shown to have been inappropriately transferred

out of that category and that such funds be made availa-

ble to qualified out-patient facilities for the period

originally mandated by the 1970 amendments.

3. I recommend that the difinition of "out-patient facili-

ty" be revised and clarified such that it is more con-

sistent with the congressional intent as manifested in

the committee reports and the legislation itself.

4. I recommend that the Department of Health, Education

and Welfare be required to adopt an improved procedure

for notifying potential applicants of the availability

of funds and further that DHEW be required to provide,

where necessary, technical assistance to aid otherwise

eligible applicants to apply for funds.

5. I recommend that the Department of Health, Education

and Welfare be required to establish a monitoring mechanism

to insure that each state Hill -Burton Agency fully complys

with the requirements of the established legislation, rules

and regulations.

Mr. Chairman, you and your colleagues on the Subcommittee are

perhaps more aware than most that we are now at a critical point in

the history of our national health care delivery system. The issues

which confront us are complex and their resolution will be equally

complex, I am sure. But one fact which appears abundantly clear is

that if we are to be successful in our effort to revitalize our

national health care delivery system we must have meaningful legis-

lation which deals with the planning for health services, the organi-

zation of health services, the provision of health care facilities

and the financing of health services. We cannot solve the problem

by addressing only some of the issues, we must address all of them.
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But more important, Mr. Chairman, we must insist on total com-

pliance with the spirit and letter of the law as determined by

congress. I encourage you and your colleagues to take every

necessary action to see that this is done.

Mr. Chairman, I commend you and your colleagues for addressing

this critical issue and offer you the full support and assistance

of the National Association of Neighborhood Health Centers. This

concludes my prepared remarks and I will be pleased to answer

any questions you may have.
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STATEMENT OF LEROY F. ANDERSON TO THE
SUBCOMMITTEE ON HEALTH OF THE COMMITTEE

ON ALBOR AND PUBLIC WELFARE, U.S. SENATE,
NOVEMBER 25, 1974, ON THE NATIONAL HEALTH
POLICY PLANNING AND RESOURCE DEVELOPMENT

ACT OF 1974

Good morning Mr. Chairman and members of the Subcommittee.

Thank you for permitting me to appear this morning. I am Leroy

F. Anderson, Ed.D., Project Director of the Franklin C. Fetter

Family Health Center, 417 Meeting Street, Charleston, South

Carolina.

At the outset please let me establish the position that

because of my staff position at the Medical University of South

Carolina, I will make no statements involving the Medical

University of South Carolina. Though our relationship most

probably will change in the near future, I do not wish to

jeopardize this existing relationship.

BACKGROUND OF THE HEALTH CENTER 

Funded through Charleston County Economic Opportunity

Commission and delegated to the Medical University of South

Carolina by the Office of Economic Opportunity in 1967, the

Center became operational in late 1968; was transferred to

314(e) HEW in July 1972. We are presently occupying a series

of six rented buildings and operating, since November 1970,

our clinical services in a modular temporary configuration of

trailers at 51 Nassau Street, with a life span of six years.

This is the heart of Charleston's worst ghetto areas. See

Attachment I for the rest of the Demographic and Utilization

Statistics.
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HILL-BURTON 

In 1971 and 1972 I spoke with Mr. Eugene Harris, Bureau of

Health Facilities & Services, Columbia, S.C. All Hill-Burton

funds were committed.

October 29, 1974 letter from E.F. Bleakley, Assistant Chief,

Bureau of Health Facilities & Services; Coney, Chief, and Malcolm

U. Dautzler, Deputy Commissioner for Medical Care.

"The Franklin C. Fetter Family Health Center has

always been a part of the Medical University of South

Carolina (see our letter of October 8, 1974, to Mr.

Leroy F. Anderson concerning this matter), and as a part

of State Government, the poverty area priority does not 

apply to this facility. In that our State plans have

been prepared to give consideration on a county and 

statewide basis for outpatient health facilities, it 

must be pointed out that Charleston County is not con-

sidered a poverty area in this document, and that this 

in itself would not benefit the Center, even if it was

a separate entity. 

In reply to your questions, we must point out that

the Hill-Burton funds are appropriated yearly by the

Congress and while the State Plan establishes the
priority it does not contain these funds per se.

[Attachment II].
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panklin C. fetteR
family health centeR

Projected Activities for Year - 03 

Registrants as of October 31, 1974
Utilization Factor (Annual)

15,187
80%

Registrant-Users 12,000
Utilization Factor for Medical Visits 67%
Estimated Medical Visits 35,600
Estimated Physician Visits 32,000
Ratio of Laboratory Tests to Physician Visits 2.2:1
Estimated Laboratory Tests Performed 70,400
Ratio of X-ray to Physician Visits 1:5.2
Estimated X-rays Performed 6,154
Ratio of Prescriptions Filled to Physician Visits :2:1
Estimated Prescriptions Filled 64,000
Utilization Factor for Dental Users 20%
Estimated Dental Visits 10,000
Utilization Factor for Counseling & Therapy Services Users 5.3%
Estimated Counseling and Therapy Visits 8,400
Utilization Factor for Home Health Users 10%
Estimated Home Health Visits 15,630
Estimated Social & Homemaking Services 4,836

Budget Requirement for Year - 03 

Total Personnel Cost $1,951,541
Total Non-personnel Cost 819,855
Total Budget Requirement $2,771,396
Estimated Revenues other than HEW 250,000
To be Requested from HEW (PHS) 2,521,396
Total Staff Requirement (FIE) 168.5

Registrants According to Payment Status as of October 31, 1974

Payment Status Number Percent
Medicaid 3,651 24.04
Medicare 930 6.12
Private Insurance* 838
Partial Payment** 3,094 250:537
Non-Paying Patients 6,674 43.95
Total 5,11___=,..---..—..---- 100%

* Private insurance patients covers in-hospitalization only
**Partial paying patients are on a sliding fee scale based on 10% increment.

50%6fee under the 30% payment category.

N.B. Reimbursement Rate
a) Medicare

b) Medicaid

$20.00 per visit after deductible
and co-insurance

1) Physician Visits 13.50 per visit
2) Laboratory Tests 4.94 per test
3) X-ray Tests 28.16 per test
4) Prescription variable

Routine check up not covered for reimbursement.
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South(2- --z(ml
80 BARRE STREET/ CHARLESTON, SOUTH CAROUNA 29401

September 23, 1974

,

Mr. John T. McNeely
Acr.g Dirccor
Division o',1 ,Jalming & Programs
Pql.eau of HLafth Facilities & Services
S. C. DeparL1,:nt of Health & Environmental Control

J. 'arion Si!;.,3 Building
2600 Eull Street
Columbia, South Carolina 292.01

Dear Mr. McNeely: Re: Construction of a new facility to replace

the Franklin C. Fetter Family Health Center

In accordance with your recent request for information concern-

in;,; ewnership and operation of the Franklin C. Fetter Family Health Center,

I vish to advise that the Medical University of South Carolina has the full

re,ponsibility for operation of the Center. The ownership is a question

which will have to be settled by HEW, since they have replaced 0E0 as Grant-

ing Agency. A meeting will be held in Charleston on October 25, 1974, at

which time this question of ownership will be determined-.

All property acquired for the new facility has been acquired in the

name of the Health Sciences Foundation of the Medical College of South Caro-

lina. However, in our opinion, it has not been determined that the Health

Sciences Foundation has complete ownership or rights appertaining thereto.

I hope this information will be iac-Me help in making your de-

cision related to the construction application.

Sin errly yours,

1 •

John E. Wise
Vice President

JW/mam

/
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BOARD

Lich'...n L. •.. •

• .
I. "r.• t:,

J. 1-iow,.1, •

rr "rj 4%!yi
I t..• •

: Construction a new facility to replace the
Vranklin C. _Vetter 1lealtil Center •

Mr. Leroy 1. Anderson, E(l. 1).
Project Director
rranklin•C. 1.'et.!er l'amily Health Center
17 Meelirta, Street

Ch.a.rlestun, South Carolina 29403

.Dear Anderson:

E. laNN(11-1 AYCOCK.
J. 1.41..P.ION SW.; 

LOUTH

We apologize for our In in replying to your litter of September
4, 1974, however this as due to questions which arose concernin):
the ownership of Oa, Petter Center.

in attempting to resolve this, Mr. John E. Wise, Vice President,
Medical University of South Carolina was contacted. We are enclosing
for your inE01•Matioll a copy of ear letter and My. Wise's reply.

AS indicated in Vr. Wise's letter, a meetinp. v.'11 take place on October
25, 1974 to resolve 1:k...ownershi7 question. Ac. such time as the
question is yesolved we will contact you regarding your request.

if you have any quest•ons please feel free to contact Mr. John T. McNeely
at 758-5594.

Sincerely,

, ,
•

• John T. McNeely, Act. ng Director
Division of P.laniii.hg. and Programs
nur,cau of !...(11'.1:1t.'S a :IC' :-.:ervicc's
• I

Bu`reau of lle,..th•:••aLilitiv:: and Se .rvices

•-yyi n, :,

cc: Ii r, Richard (ierry •
(.;anipbell
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BOARD r.1F.MEtTit

Lachlan L. Hyatt. Clsa

William M. Wilson, VIce•Chairman

I. DeQuincey Newman. 3ecretary

W. A. Barnette. Jr.

Caroline G. N.ewhall

C. M. Shiver, Jr.

J. Howard Stokes. M.D.

SOLff CAgOLfUF IlEALTH AljJJ EVIROW'aNTAL CONTROL

October 29, 1974

Re: Franklin C. Fetter Family Health Ce
nter

Charleston, South Carolina

E. KENNETH AYCOCK. M,.I:11.1vrP.1-7.7COMM.ISSIONE
R

J. MARION SIMS ,BLfILDING.-L-16C3. GULL ITRELT

COL \. SOUTH CARGLINA ̀.23201

r.
r..rscf,1 r r—

;

Reverend Henry L. Grant, Chairman

Charleston County Economic Opportunity 
Commission

1000 King Street

Charleston, South Carolina 29403

Dear Reverend Grant:

In reply to your letter of October 23, i974, th
is Agency must point out

the following basic facts:

The Franklin C. Fetter Family Health Center
 has always been a

part of the Medical University of South Caroli
na (see our letter of

October 3, 1974, to Mr. Leroy F. Anderson
 concerning this matter),

and as a part of State Government, the po
verty area priority does not

apply to this facility.
•

In that our State plans have been prepared t
o give consideration

on a county and statewide basis for outnatient
 health facilities

it must be pointed out that Charleston County 
is not consi tiered 

a poverty area in this document, and that this
 in itself would not 

benefit the Center, even if it was a separate e
ntity.

In reply to your questions, we must point out 
that the Hill-Burton funds are

appropriated yearly by the Congress and while t
he State Plan establishes

the priority it does not contain these funds per s
e.

The outpatient facilities funds were encumbere
d as follows:

Fiscal Year 1971 

Project SC0318 - Medical University of South Ca
rolina Hospital

(Rehabilitation Medical Treatment and Diagnost
ic Center Addition)

in the amount of $329,912.53.

Project SC0319 - Clinical Science Building, Med
ical University

of South Carolina in the amount of $1, 092,608.14
..
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Reverend Henry L. Grant
. Page Two
October 29, 1974

Fiscal Year 1972 

Project SC0319 - An additional $1, 317, 840. 00.

Fiscal Year 1973 

Project SC0320 - Williamsburg County Memorial Hospital
Outpatient Facility, Hernmingway in the amount of $553, 500.00.
Project SCL-4 - Tuomey Hospital, Sumter in the amount of
$588, 276. 00.

Fiscal Year 1974 

Project SC0321 - McLeod Memorial Hospital, Florence in the
amount of $815, 521. 37. •
Project SC0322 - York General Hospital, Rock Hill in the amount
of $257, 394. 63.

The 1974-1975 State Plan has been drafted by this Agency and is now at
the printer. This plan also programs Outpatient Facilities on a
county and statewide basis. The only source of financing available 
throut7h this Agency woure for the Conc4ress to extend the 1-iill-Burton 
Act, which incidentally has exOired, in surn,-, fo)m-i. We will, of course,
be most pleased to furnish you'.with a copy of said plan when-it is printed
in final form.

If we can beef further assistance, please feel free to contact Mr. E. F.
Bleakley at 758-5594.

Sincerely,

LHE'•
E. F. Bleakley, As9stant Chief
Bureau of HeaLth F'd•cilities and Services

\,
Richard Coney, Chief

Btireau of Health Facilitit.•4 and Services

Ma coim U. Dantzler, M. D.
Deputy Commissioner for Medical Care

EFB/snp
Enclosure
cc: Mr. Leroy F. AndersonV

Mr. John Wise



0
:
0

N
O
.

P
R
O
J
E
C
T
 V
AM
T.

L
O
C
A
T
I
O
N

F
H
A
 
I
N
S
U
R
E
D
 .
P
R
O
J
E
C
T
S
 
t
R
A
N
S
F
Z
R
R
E
D
 
T
O
 
H
E
W

Y
H
A

NO
'.

F
H
A
 

D
A
T
E

C
R
O
S
S
 

'
C
O
N
S
T
R
U
C
T
I
O
N
 

R
E
P
L
A
C
E
M
E
N
T
 

T
R
A
N
S
F
Z
R
R
E
D

S
I
Z
E
 
S
F
 

C
O
N
T
R
A
C
T
 
C
O
S
T
 

C
O
S
T
 

T
O
 
E
a
:

S
T
A
T
U
S
 
A
T
 
,

T
I
M
E
 
O
F
 T
P
X
:
S
F
E
R

6
0
6
3
 

W
a
y
n
a
 
M
i
n
e
r
 
N
R
C
,
 I
n
c
.

K
a
n
s
a
s
 
C
i
t
y
,
 M
o
.

9
t
h
 
E
u
c
l
i
d
 
A
v
e
.
 

0
8
4
-
5
1
0
0
1
-
R
 

4
8
,
9
5
8
 

;
1
,
5
8
9
,
0
0
0
 

$
2
,
0
7
2
,
8
2
7

c
o
n
s
t
.

c
o
n
t
r
a
c
t

8
7
1
8

S
t
.
 L
o
u
i
s
'
 C
o
m
p
r
e
h
e
n
s
i
v
e
 
5
4
4
1
-
7
1
 
E
a
s
t
o
n
 

0
8
5
-
5
1
0
0
2

4
5
,
2
5
0

3
,
9
9
9
,
4
2
1

3
,
3
7
8
,
9
8
7

A
u
g
.
 1
,
 1
9
7
1

N
H
C
,
 I
n
c
.
,
 S
t
.
L
o
u
i
s
,
 M
o
.
 
A
v
e
n
u
e

/
4
0
5
7
3

F
r
a
n
f
i
n
 
C
.
 
F
e
t
t
e
r
 

4
3
2
-
4
4
2
 
M
e
e
t
i
n
g
 

'
3
5

s 0
0
0

1
,
4
0
0
,
0
0
0

J
u
l
y
 
1
.
 1
9
7,

N
e
a
l
t
h
 
C
e
n
t
e
r
 

S
t
r
e
e
t

C
h
a
r
l
e
s
t
o
n
,
 S
.
 
C
.

3
0
7
C
7

• 
cn

:.
:,,
,
0
0
d
-
B
r
u
s
h
t
o
a
 

7
2
2
7
 H
a
m
i
l
t
o
n
 

0
3
3
-
5
1
0
0
1-
E
C

2
3
,
0
0
0

9
0
6
,
6
2
2

"
1
,
5
6
7
,
5
8
2

J
u
l
y
 1
,
 1
9
7
2

N
H
C
 P
i
t
t
s
b
u
r
g
,
 P
4
.
 -

 
A
v
e
n
u
e

.

8
9
3
5

..
lI

eh
ar

ry
 
N
e
i
g
h
b
o
r
h
o
o
d
 

1
5
0
1
 H
e
r
r
o
n
 
S
t
 

0
8
6
-
5
1
0
0
1

4
0
,
4
6
5
 

•
1
,
0
2
7
,
3
1
9
-
A

1
,
6
1
2
,
0
2
2

D
o
c
.
 1
,
 1
9
7
0

•
'
 
H
e
a
l
t
h
 
C
e
n
t
e
r
 

. 
N
P
R

In
1t
'i
a1
 
C
o
n
s
t
r
.

N
a
s
h
v
i
l
l
e
,
 T
e
n
n
e
s
s
e
e

C
o
n
t
r
a
c
t

3
7
.
3

N
i
c
e
t
o
l
d
n
-
T
i
o
g
a
 
Nr

iC
 

3
4
5
0
 N
o
r
t
h
 
1
7
t
h
 
S
t
.
0
3
4
-
5
1
0
0
1
N
P

3
0
,
0
0
0

1
,
4
5
2
,
7
4
0

1
,
7
0
9
,
7
8
0

D
e
c
.
 1
4
,
 1
9
7
0

P
h
i
l
a
d
e
l
p
h
i
a
,
 P
a
.

D
e
c
.
 1
,
 1
9
7
0
 

I
n
i
t
i
a
l
 
c
l
o
s
i
n
g
 
8
 
c
c
n
t
r
a
c
t
 a
d

A
p
r
i
l
 9
,
 1
9
7
0
.
 
:
.
!
o
r
t
a
g
e
 
$
1
,
7
1
0
,
0
2
.
3
.

8
4
 
m
o
n
t
h
l
y
 
pa

y:
71

r.
ts

 
o
f
 
0
2
4
,
E
4
2

(
8
.
5
%
 
in
 t
c
r
e
o
t
 
r
a
.
c
)
 
 

m
o
n
t
h
s
 
a
f
t
e
r
 
m
o
r
t
z
a
z
e
 
d
a
t
e
d
  

C
c
n
s
a

1
6
%
 
c
o
m
p
l
e
t
e
 
a
s
 
o
f
 
N
o
v
.
 :
0
,
 1
9
7
0
.

C
P
-
2
 
s
u
b
m
i
t
t
e
d
 
M
a
y
 
2
6
.
 1
9
7
1
,
 s
t
i
:
1

b
e
i
n
g
 
p
r
o
c
e
s
%
e
d
 
a
t
 
t
i
r
,
 e
f
 t
r
a
n
s
f
e
:
.

D
e
s
i
g
n
 
c
c
-
p
l
a
t
e
d
 
I
 
so
'a
ci
tL
ed
 
t
o

K
.
 
C
.
 
HE
,:
 R
e
z
i
o
n
a
i
 0
f
f
1
c
2
,
 

1
,

1
9
7
1
.
 1
:o

rt
ga
ge

 
r
e
q
L
s
t
e
d

S
i
t
e
 
p
u
r
c
h
a
s
e
d
 
(
5
2
5
8
,
5
4
5
)
.
 
F
e
a
s
i
-

b
i
l
i
t
y
 
S
t
u
d
y
 
A
r
a
i
c
c
a
t
 
C
e
n
t
:
a
a
t
 
i
n

e
f
f
e
c
t
 
f
o
r
 
p
l
a
n
n
e
d
 
h
e
a
l
t
n
 
c
e
n
t
e
r
 
to

.
b
e
 
i
n
s
u
r
e
d
 
b
y
 
11
44
. 

C
P
-
1
 
n
o
t
 s
u
a
,
i
a
t
z
i

a
t
 
t
i
m
e
 
o
f
 
t
r
a
n
s
f
e
r
.

P
r
o
j
e
c
t
 
c
o
M
p
l
e
t
e
.
 
E
c
r
t
z
e
g
e

M
a
n
t
h
l
y
 
p
a
y
,
,
I
L
 
$
2
2
,
6
1.
3
.
 
C
l
o
s
i
n
z

F
e
b
.
 
3
,
 1
9
7
1
.

P
r
o
j
e
c
t
 c
o
m
p
l
e
t
e
.
 
N
o
r
t
g
a
g
a

1
2
0
 
m
o
n
t
h
l
y
 
p
a
y
m
e
n
t
s
 
o
f
 
1
,
6
1
0

(
6
.
7
5
%
 
i
n
t
e
r
e
s
t
 
ra

te
.)

 
s
t
a
r
t
i
n
g
 
1
5

m
o
n
t
h
s
 
a
f
t
e
r
 
m
o
r
a
i
:
e
 
i
s
 
d
a
t
e
d
.

I
n
i
t
i
a
l
 
c
l
o
s
i
n
g
 
1
 
c
e
n
t
r
a
t
t
.

O
c
t
.
 
2
3
,
 1
9
6
9
-
M
o
r
t
4
0
&
e
 
1
,
5
1
1
,
1
_
0

p
r
i
n
c
i
p
a
l
 
r
e
p
a
i
d
 
in
 
7
 
e
g
e
a
"
 
a
n
n
u
a
l

i
n
s
t
a
l
i
m
,
n
t
s
 
1
9
7
0
 
t
i
t
s
 
1
9
7
6
 
i
n
c
l
.

i
n
t
e
r
,
s
t
 
a
t
 7
Z
 o
n
 
ur

..
i.

si
c:

b
a
l
L
n
c
e
 
m
o
n
t
h
l
y
 
b
e
g
i
n
n
i
n
g
 
r.
,:
cr
. 
1
,

1
9
7
0
,
 c
o
n
s
c
r
u
c
t
i
c
n
 
a
p
p
r
o
x
 
73
'.
 c
a
n
t



169

TESTIMONY OF

Allan Crimm

Southern Governmental Monitoring Project

Southern Regional Council

Atlanta, Georgia

BEFORE THE

HEALTH SUBCOMMITTEE

OF THE

SENATE COMMITTEE ON LABOR & PUBLIC WELFARE

November 25, 1974



170

Good morning, Mr. Chairman. I am Allan Crimm, health consul-

tant with the Southern Governmental Monitoring Project. With me

is Joe Tom Easley, Director of the Project. We appreciate your

invitation to give testimony on this important piece of legisla-

tion now before your committee.

As you know, a section of the original 1948 legislation

required all Hill-Burton-funded facilities to provide a "reason-

able volume of free service" to people who could not pay for such

medical care themselves. Just over two years ago, HEW issued

regulations to implement those long unnoticed requirements.

Responsibility for enforcement of these indigent care obligations

was delegated by HEW to the state agencies.

During this past summer, our project employed field researchers

in 25 cities and small towns in eleven Southern states. Their job

was to interview the administrator of each Hill-Burton hospital

and nursing home in their locality in order to assess compliance

with the "free service" regulations. Staff from three state agen-

cies and one regional HEW office were later contacted to evaluate

their role in enforcement.

During the summer our investigators talked with staff at 44

hospitals, evenly divided between public and private, non-profit

facilities. They attempted to meet with people at 11 more facili-

ties but were refused interviews. With a few exceptions, the

staff they contacted were contemptuous of their legal obligation to
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provide free service and hostile to inquiries about compliance.

A Miami hospital administrator, for example, refused to grant an

interview until our investigator's credentials were approved by

a hospital industry organization. Requests for even the most

basic financial information about hospitals were met with refusal

time and time again. However, a number of administrators were

willing to talk openly and candidly about the lack of compliance.

I have for each member of the committee a copy of the report

documenting our findings of widespread abuse of the regulations

and denial of medical treatment to indigents in Hill-Burton faci-

lities. I would like to summarize briefly our findings for you.

In our meetings with hospital administrators and conversa-

tions with state agency and HEW regional officials, the following

six findings emerged:

1. Some facilities use loopholes to avoid accountability
for specific dollar amounts of free service.

2. Highly questionable expenses are accounted for in such
a way that hospitals appear to be in compliance.

3. The obligation of all Hill-Burton facilities to provide
indigent care is one of our health care system's best
kept secrets. No one except hospital administrators
seems to know about it.

4. Eligible people are turned away from hospital doors
because they either do not live in the right area or
do not need the type of medical treatment that the
facility has decided to give to indigents.

5. In spite of these abuses, the state agencies do little
more than collect paper which purportedly documents com-
pliance. Several staff admitted that they are simply
taking facilities at their word.
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6. The regional HEW offices condone this lack of effec-
tive evaluation and enforcement. Inadequate state
plans are approved, and failure by state agencies
to submit annual reports is overlooked.

As a result of these unauthorized and deceptive practices and the

lack of enforcement, poor Southerners are being denied the medical

treatment they need and are entitled to receive.

I would like to deal with each of our major findings in more

detail in the time remaining.

Each Hill-Burton facility is required to select annually one

of four methods by which the amount of free service obligation is

calculated. However, some facilities use a variety of illegal 

practices and loopholes to avoid accountability for a specific 

dollar amount of indigent care. 39 facilities, or almost 15% of

the hospitals and nursing homes in Alabama, Georgia and Louisiana,

have not chosen one of the four options. Based on documents con-

tained in the state agency files, we found that one Georgia hospital

system has miscalculated by a third the amount of free service which

it is required to give under the option it selected.

Selection of the so-called "open door" option is the means by

which many facilities avoid accountability for a specific amount of

free care. Under this option, hospitals certify that they will not

refuse service to anyone because of his inability to pay. More than

45% of the hospitals and nursing homes in 6 states 7- Alabama, Ar-

kansas, Georgia, North Carolina, Tennessee and Texas -- chose this

option., In none of these states have such facilities been required
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to document precisely how much indigent care they did, in fact,

provide. Evidence indicates that some hospitals, although

agreeing to serve everyone in need of treatment, actually pro-

vide less indigent care than if they had chosen either of the

other options available to them. A Baton Rouge, Louisiana hos-

pital,admittedly not in compliance under one of the other options,

is anticipating a change to the open door method with the concur-

rence of the state agency staff in order to avoid accountability

for such a high dollar amount of free medical care.

Many facilities appear to be in compliance but are actually 

including highly questionable expenses as "free service." The

administrator of a Winston-Salem, North Carolina facility admitted

that bad debts are used to meet the obligated level of service

although this is specifically prohibited by the regulations. A

Fort Smith, Arkansas hospital administrator, dissatisfied with

the allegedly low amount which his facility received from Medicare

and Medicaid, is writing off the difference between the "reasonable

cost" it gets and the reported actual cost of providing the care.

HEW regional officials and Alabama, Arkansas, and Georgia agency

staff see nothing wrong with this practice. However, many hospi-

tals can account for all their "free service" without giving medi-

cal treatment to a single indigent person for whom they are not

already receiving compensation from a government program.

Southerners are denied needed medical care because of both 

44-376 0 - 75 - 12
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arbitrary geographic restrictions and limitations on the types of 

medical care to be given to people who cannot afford to pay. A

Memphis, Tennessee facility, for example, will not admit residents

of the county in which it is located. The administrator contends

that indigents are supposed to go to the county-operated hospital

for the medical care they need. A North Georgia hospital regis-

tered as an "open door" facility will not admit obstretical cases

unless the physician will certify that the life of either the

mother or child is in danger. Routine deliveries by indigent mothers

do not ordinarily get the benefit of hospital care.

Public notification of the availability of free service is a 

farce. Most administrators we talked to in both public and private,

non-profit facilities contend that the public is aware of the possi-

bility of obtaining free or below cost care. The case files of

Georgia Legal Services offices we contacted belie this assertion.

The regulations require that notices be published in local papers

informing the public of the free service Obligations. The admini-

strator of one Alabama facility told us that he would not voluntarily

do so, but that if he were forced to publish a statement, he would

"hide" it in the paper. That is exactly what happens to most of

the notices that are published. The one attached to this testimony

was published in the legal notices section of the paper and is

characteristic of the efforts employed to inform the public. Of the

44 hospitals visited, only one, the University of Virginia Medical

Center, has a notice conspicuously posted that informs people that
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free service is available.

The state agencies are not performing adequate 
annual eval-

uations to check the compliance of every Hill-Burton 
hospital as 

required by the free service regulations. Our investigators found

one instance of collusion between the Louisiana agency and a Baton

Rouge facility not in compliance but seeking to change its option

so as to avoid accountability for a high level of free service.

The Virginia state agency refused to give our investigator a

list of the facilities receiving Hill-Burton money although such

information is clearly public. As for the evaluation responsibility,

a direct examination of the files at the Alabama, Arkansas, and

Georgia state agencies reveals that few facilities are separating

free service and uncollectible accounts in their financial state-

ments. The majority do not submit financial information at all.

Without this as a minimum, there can be no adequate evaluation of

compliance. Not a single state agency has conducted an audit of

a facility to verify its documentation of compliance in spite of

the variety of highly questionable expenses we found written off as

free service.

The regional HEW offices condone this lack of effective state 

agency evaluation and enforcement of the indigent care require-

ments. Virginia has not yet submitted a state plan some two years

after the regulations took effect. Others that have been approved

by HEW do not contain adequate information on evaluation procedures.

Alabama's permits facilities to write off as "free service" unauth-

orized Medicare costs. Although required by the regulations, annual

reports by state agencies to HEW have not been submitted by 
Georgia,
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Tennessee, and Virginia. Alabama's report did not contain the

easily verifiable information that over 20% of its facilities

have not yet chosen an option and yet no objections were raised

by the regional staff.

The health needs of the South's poor are not met. The re-

quirements of these regulations, if enforced, would make a signi-

ficant contribution toward meeting that goal. Hospitals have a

legal obligation to provide free service, but the state agencies

and HEW have thus far shirked their responsibility for enforcement.

The justification for such lack of diligence seems to be the con-

tention that many facilities are in severe financial difficulties.

However, the regulations themselves allow that such a hospital may

be granted a variance from the requirements of providing a higher

dollar amount of free care. The financial troubles of some hospi-

tals do not excuse widespread avoidance of responsibility by others.

It is time for HEW and the state agencies to stop the devious

practices facilities use to escape serving the poor.
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Almost two and a half years ago in July 1972, the
Department of Health, Education and Welfare issued reg-
ulations concerning the implementation of the "free
service" section of the Hill-Burton Medical Facilities
Construction Act. Senate discussion prior to the draft-
ing of the legislation in 1948 shows that the origins of
the provision lay in a desire to ensure that both the in-
digent and medically indigent would be able to get medical
care at the facilities constructed under the act. By accept-
ing federal Hill-Burton funds, hospitals, nursing homes and
other facilities acknowledged a continuining legal responsi-
bility to "provide a reasonable volume of service to those
unable to pay."

In the first 26 years following the passage of the
act, more than $3.25 billion in federal funds were appro-
priated to stimulate the construction of units to accom-
modate over 470,000 inpatient care beds. During this same
period, however, the pledge to provide service for indigents
was little more than a pro-forma statement since no one had
bothered to define what constituted "a reasonable volume,"
determined what "service(s)" were to be included, or ident-
ified who were "person(s) unable to pay." Only after suc-
cessful litigation against eight New Orleans Hill-Burton
hospitals in 1970 did HEW issue regulations implementing
the "free service" commitment.

But despite the court ruling and the extensively de-
lineated guidelines, facilities throughout the South are
still not meeting their legal obligation to provide free
medical service. Based on the experiences of field invest-
igators in twenty-five cities and small towns in eleven
Southern states, and from follow-up investigations of the
operations of the state agencies and the HEW regional offices,
it is clear that the regulations are little more than empty
words on Federal Register paper as far as poor people, hos-
pitals and nursing homes, and state agencies are concerned.

Throughout the South access by the poor to medical care
in Hill-Burton facilities is restricted in a variety of ways.
Eligible people are refused service through vagaries of both
geographic location and limitations on the types of medical

. care provided to indigents. Some people who would be eligible
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for free service, having never been informed of such a
possibility, are harrassed for payment after receiving
medical care. Others have no way of knowing that their
local hospital has an obligation to treat people such as
themselves unless they read its legal notice in the news-
paper, assuming, of course, that one is printed. Very few
facilities determine a person's eligibility for free ser-
vice before admission. Consequently many people do not
attempt to get needed medical care, preferring to remain
untreated because of a fear that they will have to pay
the bills themselves. Because of such factors, it is pri-
marily the medically needy rather than the truly indigent
who benefit from the "free service" requirements.

Many facilities are distorting the amount of their
free service obligations by setting their quotas at levels
far below the presumptive guidelines although such a vari-
ance is not specifically approved by the state agency.1 The

dollar level of indigent care is grossly undercalculated for
some facilities. Although they pledge to accept every pa-
tient without consideration of his ability to pay, some
"open door" hospitals are actually providing less free ser-
vice than would be required had they chosen one of the other
presumptive guidelines. At least one facility unable to meet
its established quota is contemplating a change to the "open
door" system so that it will not be held accountable for a
specified dollar amount of indigent care.

lEach facility selects one of the following four methods

of fulfulling its annual uncompensated service obligations:
provide 3% of the operating costs after first

subtracting the Medicare and Medicaid reimbursements;

provide 10% of the total Hill-Burton grant and loan

money received during the previous twenty years;

certify that no person will be turned away from the

facility because of an inability to pay (hereinafter

referred to as the "open door" option); or

petition the state agency to allow the facility to

provide, due to financial hardship an amount less than

that required under any of the above options (herein-

after referred to as the "less than presumptive guide-

line" option).
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Across the South, facilities are writing off many

types of questionable expenses in order to give the im-

pression that they are meeting their uncompensated ser-

vice quotas. The methods employed differ widely from

hospital to hospital, and the regulations themselves are

the subject of much misinterpretation. Some facilities

are including uncollectible accounts and bad debts in order

to meet their predetermined dollar level. Several larger

hospitals do not participate in the Medicaid reimbursement

program, and yet they maintain that they are meeting their

obligated free service quotas. It is not clear if, in fact,

they are writing off as free service the medical care they

give to Medicaid eligibles.2 Other facilities apparently

include as uncompensated services the difference between

the actual charge to paying patients and the "reasonable

cost" reimbursement made under the Medicare and Medicaid

programs.

Inpatient hospital care of longer duration than that

covered under state Medicaid plans is also being written

off in spite of the fact that many of these state plans

allow coverage for additional days on a "preauthorization"

basis. The effect of such practices is to decrease the

amount of free service given to those poor people not cov-

ered by Medicaid or Medicare -- a significant proportion of

the Southern population. Thus the obligated free service is

not increasing access by poor people to hospital care but is

rather subsidizing the deficiencies in the reimbursement lev-

els of state Medicaid plans.

Although the HEW regulations charge the state agencies

with the responsibility of enforcing the free service re-

quirement, the widespread abuses uncovered in our investi-

gations indicate that this enforcement authority is not ex-

ercised conscientiously. Some of the state plan amendments

covering the free service provisions are inadequate; several

are hardly more than a restatement of the HEW regulations in

slightly different language. Some state agencies do not

gather adequate financial information that would enable them

to evaluate each facility's performance in meeting its indi
gent

care quota. In spite of the abuses described here, to our

knowledge, no audits have been conducted. Our investigators

found only one instance where a complaint mechanism was use
d.

2This practice is specifically prohibited in 42 CFR

53.111 (f) (2).

A
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The extreme difficulty in gaining access to pertinent in-
formation is a major contributing factor to the lack of for-
mal complaints.

In some cases political considerations are cited as
reasons why state agencies fail to enforce the regulations
more diligently. HEW apparently suffers from the same mal-
ady because it provides little supervision of the state agen-
cies' enforcement responsibilities. Failure of state agen-
cies to turn in annual reports is apparently condoned, or
at least ignored, and amendments to state plans seem to be
approved with only a cursory examination. To our knowledge,
the Secretary's authority to convene a hearing to examine
alleged lack of compliance by an individual facility has
never been used.

Before some of the background to these problems is
discussed, an examination in greater detail of each is
warranted.

I. WHO IS ELIGIBLE TO RECEIVE FREE SERVICE? 

According to the HEW free service regulations, each
state agency must establish criteria, including family
size, financial resources of various types, and health
insurance coverage, which identify persons unable to pay.
The medically indigent are also to be provided services
on a part-pay basis. The free service plans of seven
state agencies -- Alabama, Florida, Georgia, Mississippi,
North Carolina, South Carolina and Tennessee -- were ex-
amined. Five contain guidelines considering the above
factors but specifically delegate the responsibility for
identifying those eligible for free service to the indi-
vidual facilities themselves. The Georgia, Florida,
South Carolina, and Alabama plans leave much discretion
to the individual hospitals cautioning that each case is
different and must be evaluated on its own merits. The
desirable flexibility allowed each facility has in many
cases, however, been abused. Criteria other than the
financial ones outlined in the HEW regulations and the
various state plans are effectively restricting some eli-
gible people's access to hospital care.
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Geographical Restrictions

Geography is one limiting criteria used by some facilities.

• • Hall County Hospital, is a 271-bed general hospital in

North Georgia which serves paying patients in a ten county

rural area. Although the hospital has selected the "open

door" option for meeting its federal obligations, it ex-

pressly limits free medical service to Hall County residents.

A Memphis, Tennessee hospital maintains the opposite geographic

limitation on patients from that imposed in the previous example.

• • Mr. C. Henry Hottum, Director of 910-bed Methodist Hos-

pital in Memphis, reported that his facility will not

accept indigents from Shelby County (where the hospital

is located) since they are the responsibility of the

City of Memphis Hospital "1 which receives funds from the

county to provide indigent service.

Both of the above policies employ a very narrow interpretation

of the hospital's "territorial area and ignore the need within

the area served by the applicant."2

lInterview with James Camp, Southern Governmental Monitoring

Project (SGMP) Field Investigator, July, 1974.

242 C.F.R. 53.111 (h) (2) (iii).
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Medical care restrictions

Other facilities investigated restrict eligibility to people

who have certain types of medical needs although, as general hos-

pitals, they provide a much wider variety of services to paying or

third-party covered patients.3

• • At Montgomery Baptist Hospital in Alabama, indigent

patients needing "elective surgery" are not eligible

for free service.4

• • 71-bed Elberton-Elbert County Hospital in Georgia pro-

vides free care only in emergency cases although it has

selected the open door option.

• • Vanderbilt University Hospital which received .approximately

$4,000,000 in Hill-Burton money for some ten projects

over the last twenty yearsstipulaterthat, although em-

ploying the Tennessee Means Test to determine eligibility

standards for financial assistance:

3-There is apparently no federal authorization for such restric-

tion contained in either HEW regulations (which mention only finan-

cial criteria) or in explanatory policy memoranda. One District

Court (SDNY) in Corum, et al .v. Beth Israel Medical Center, et al.,

has held that •
The stated purpose of the Act is not merely

to enable hospitals to provide emergency

services, but "to furnish adequate hospital,

clinic, or similar services" (42 U.S.C. 291),

which terms, we believe, encompass the whole

range of hospital services. Moreover, the Act

nowhere indicates an intention to delegate to

the recipient of funds the power to determine

what constitutes the reasonable volume of ser-

vices which should flow from the grant, either

in terms of amount or kind, and we reject the

Beth Israel defendents invitation to interpret

the Act in such fashion. (359 F. Supp. 909,917

(1973).

4
Interview with W. T. Morrow, Administrator, by Michael Johnscn,

SGMP Field Investigator, July, 1974.
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We may continue to deny treatment for non-

emergency conditions of persons who cannot

meet our financial requirements by referring

such persons to a hospital with a legal res-

ponsibility for providing "Free Care" to patients.

(Emphasis added)I

• • Hall County Hospital, the only hospital in this Georgia

county, stipulates that for patients served at county

expense, the only obstetric cases eligible for free ser-

vice are those or which a doctor certifies that there

are complications which may endanger the life of the

mother or child. And although it does not include cases

of minor surgery that can normally be provided outside

the hospital, it does specifically authorize sterilization

performed at county expense.2

Deposit

At some facilities, indigents face another major obstacle before

they can get medical care--the deposit. Although they may qualify

for free care, they may have to pay a fee before they can even be

considered for admission.

• • At 136-bed Martha Jefferson Hospital in Charlottesville,

Virginia, a deposit is required of all patients who do

not have insurance. Mr. Donald Sandridge, Assistant

Administrator, reports that if the deposit cannot be paid,

the patient must see him and at that time, he tries to ex-

plain to the potential patient the importance of paying

such a fee.

Our investigator did not determine during this interview how many

indigents are allowed to waive this down payment. Curiously enough,

both Mr. Sandridge and Mr. Norman Carpenter, Administrator, reported

1"Criteria for use in identifying persons unable to pay," en-

closed in a October 29, 1973 letter from D. Gene Clarke, Acting

Director, Vanderbilt University Hospital, to Mary Jane Livingston

Gunter, Tennessee Department of Public Health, Health Care Facil-

ities Unit.

2
From Hall County Board of Commissioners "Resolution designating

the Hall County Department of Family & Children's Services as the

sole agency to certify indigent sick and poor for admittance to the

Hall County Hospital at County expense..."
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that, including bad debts, the amount of indigent care provided
totals less than 2% of the hospital's operating expenses. Both
agreed that if audited, they would not be found in compliance.1
Evidently those indigents not receiving care at Martha Jefferson
Hospital are directed to University of Virginia Hospital which
has a reputation of providing charity care.

II. HOW DO INDIGENT PEOPLE FIND OUT IF THEY QUALIFY?

Public access to criteria 

Although HEW regulations require that facilities make
available to any patient or person seeki9g services a copy
of the eligibility criteria they employ, several of the
surveyed hospitals do not do so, evidently for fear of being
deluged with potential patients.

oo At 464-bed Memorial Medical Center, Savannah,
Georgia's public hospital, a request for a
copy of the sliding scale eligibility figures
was denied by the Director of Social Services
on the grounds that they are "confidential. "3

In many legal notices announcing the level of free ser-
vice set for a particular facility, a reader is informed that
he may get a copy of the criteria for eligibility not from the
hospital itself, but from an agency in the state capital many
miles away. Two notices for Fort Smith, Arkansas facilities,
for example, explain that a copy of the criteria "may be ob-
tained from Arkansas State Department of Health, Division of
Hospital and Nursing Homes, 4815 West Markham Street, Little
Rock, Arkansas. "4

lInterview with Dick Wall, SGMP Field Investigator, July 3, 1974.

2
42 C.F.R. 53.111(g).

3
Interview with Connie Speidel, SGMP Field Investigator, June 18,

1974.

4
See bottom of Page 12.
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The time at which eligibility is established for free or
below cost care directly affects poor people's access to med-
ical treatment.

The actual procedures employed for certifying eligibility for
free service vary from facility to facility. Some use hospital
staff to determine each case's merits; many public hospitals make
arrangements with the local welfare departments to certify eligi-
bles. In some cases this involves a trip to an office across town
from the hospital

Eligibility determination

Unfortunately the HEW regulations require only that deter-
mination be made "prior to any collection effort other than the
rendition of bills. "1 This section has effectively invalidated
the entire purpose of the free service requirement as far as
poor (as opposed to medically indigent) people are concerned. As
a result of allowing facilities enough flexibility to include cases
of medical indigency (which would usually require that bills be com-
puted) eligibility determination is delayed until after admission.
This procedure discourages poor people who have neither health in-
surance nor deposit fees from seeking medical care.2

• • At Texas' Midland Memorial Hospital, Mr. Wayne E. Ulrich,
the administrator, picks out those eligible for below
cost care by scanning each morning a computer printout
listing the diagnosis and financial resources of each
inpatient.3

• • Memorial Hospital of Martinsville and Henry County,
Virginia, apparently delays determination of eligi-
bility for free service until after the bills are
computed. At that time, financial resources are con-
sidered, and a reduced billing figure is tabulated.
Thus it is, primarily, the medically indigent who ben-
efit.4

142 C.F.R. 53.111 (f)(1).

2
As a result of arguments such as these, the Court, in Corum v.

Beth Israel Hospital, Cir. No. 72-2654 (SDNY, January, 1974), held
the above clause invalid. HEW is presently developing a new regu-
lation making clear that determination of eligibility before the
provision of service is to be the rule rather than the exception.

3
Interview with Danny Tsevat, SGMP Field Investigator, August

6, 1974.

4
Telephone interview with Ed Belcher, Comptroller, Memorial

Hospital of Martinsville & Henry County, by Alice Ratliff, SGMP 
Field

Tnvestigator, July 3, 1974.
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If as in the above cases, eligibility is not normally determined

until after admission, many poor people do not attempt to get

needed medical care, fearing that they will be billed afterwards

for treatment they cannot pay for themselves.

Evidence from the Gainesville office of the Georgia Legal
Services Program indicates that this fear is justified. Its
attorneys are asked to defend Hall County residents eligible
for free service who are being harrassed by the local "open door"
hospital to pay for medical care they received there. Two such
examples follow:

o • Lucille B has no known income and is living
in the back seat of a friend's car. She received
outpatient service from the hospital and has subse-
quently been threatened with legal action although,
as yet, no suit has been filed. The balance due on
her account is $31.00. By the hospital's own admis-
sion, the collection costs alone can amount to $40.00.
Lucille B was never advised of the possibility
of receiving free services.

• • Mary G 's income is approximately $100 per
month. At the time she received emergency care from
the hospital, she told them that she was unable to
pay for it. Since then, she has been continuously
dunned by the hospital and threatened with legal act-
ion. Her debt is $22.00.

With a personal awareness of examples like these, it is not
surprising that many poor people tolerate their physical ills in
silence rather than seek out the medical care they need and are
entitled to, but cannot pay for themselves.

• • Carrie C is a 21/2 year old encephalitis victim who will
be in and out of hospitals as long as she lives. With
the 20% coinsurance regairements and the charges beyond
those covered by the 110-day hospitalization limit of
their Blue Cross-Blue Shield policy, the c 'snow have
a bill of almost $4,000. A fund established to raise
money for the child's medical needs has collected $500.
With a balance of $3,467 remaining, the account was given
to a Missouri collection agency. Although the C  fam-
ily would qualify as medically indigent, they were never
informed by any hospital staff of the Hill-Burton require-
ment that St. Edward's Mercy Hospital in Ft. Smith, Ark-
ansas must provide a certain amount of free and part-pay
care.1

!Reported by Will Godwin, SGMP Field Investigator, July, 1974.



189

These medically indigent people did not know that they might be
eligible to have some of their financial burden lifted, although
their local hospital has a legal obligation to help people such
as themselves. It is not an altogether uncommon occurrence. In
fact the free service obligations of Hill-Burton facilities seem
to be a well-kept secret as far as the general public is concerned.

Public notice

The HEW regulations require that the state agency "publish as
a public notice in a newspaper of general circulation within the
community served by the applicant the rate[level] of uncompensated
services that has been established"1 for each facility. Many hos-
pitals in the South do not meet even this minimal requirement.
Staff of the Georgia Hill-Burton agency maintains that the agency
does not have the well over $1,000 needed annually to pay for some
130 legal notices for Georgia's Hill-Burton facilities. Consequently,
each facility is "strongly encouraged" to make its own arrangements
to publish a notice. Several sample wordings are provided. This ap-
proach has admittedly had little success. Georgia is not the only
state agency leaving this responsibility up to the individual facil-
ities, and the small number of published notices is an indication of
this procedure's ineffectiveness.

As for the adequacy of the notices themselves, many adminis-
trators seem to share the attitude of Mr. O. D. McClusky at Druid
City Hospital in Tuscaloosa, Alabama.

• • Mr. McClusky said that he knew he was required to adver-
tise free health care but that he did not intend to do so.
He further maintained that the facility was more than meet-
ing its legal obligation for free service; any more would
"break" the hospital. If forced to advertise, he would
"hide" it in the newspaper.2

Not surprisingly, that is almost literally what happens with
most of the notices that are published. On the left side of the
following page are two typical examples which were published in the
Ft. Smith, Arkansas Southwest Times Record in the legal notices sec-
tion. Our field investigators, unfortunately, found such examples

142 C.F.R. 53.111(h) (4)

2
Interview with Newman Strawbridge, SGMP Field Investigator,

August, 1974.
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to be the rule rather than the exception.1 With print so small,

they are almost impossible to read without a magnifying glass if

one is fortunate enough to notice them at all. Even if the HEW

regulation is followed verbatim, it is unlikely that it will ben-

efit a poor person needing free medical care.

Hospital Sign indicating free service available

If a poor person is not to learn from the paper that a nearby

hospital might provide him with free medical care, then where can

he find out? Strangely enough, our investigations show that he

very well might not discover such a requirement at the facility it-

self unless he has the temerity to ask. Of the forty-four

hospitals visited, only one, University of Virginia Medical Center

in Charlottesville, prominently posted a sign indicating the possi-
bility of obtaining free service. When asked about the lack of such
notice, administrators at other facilities usually maintained that
"everyone" in the community knew that they provide some charity care.

The instance cited on page 10 and those like it occurring throughout

the South indicate otherwise.

IV. WHAT LEVELS OF UNCOMPENSATED SERVICES ARE FACILITIES PLEDGING TO
PROVIDE?

In deciding how much uncompensated service they will give to
indigents annually, facilities have four options;

--provide 10% of the total Hill-Burton grant and loan money
received during the previous 20 years;

--provide 3% of the operating costs after first subtracting
the Medicare and Medicaid reimbursements;

--certify that no person will be turned away from the facility
because of an inability to pay (open door); or

--petition the state agency to allow the hospital, for reasons

of financial hardship, to provide less than the amounts re-
quired under any of the above options.

'It is It s instructive for comparison to examine only two exceptions

to the above rule found by our investigations. They are contained at

the right of page and on page . (The latter example was a

half-page advertisement which has been reduced for convenience.)
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A comparison of the alternatives chosen reveals a great deal
of variation from one state to another. In the course of the field
investigations a number of abuses were uncovered. The discussion
below is based on material received from the following nine states
--Alabama, Arkansas, Georgia, Louisiana, Mississippi, North Caro-
lina, South Carolina, Tennessee, and Texas.

10% option

The 10% quota is selected with relatively low frequency in all
nine states -- 10 - 25%.

3% option

In two states, Mississippi and South Carolina, more than 50%
of the facilities chose to use the 3% method to compute the level
of their free service obligation. 43% of Louisiana's hospitals
chose this option while in the six other states, between 25-35%
of the facilities selected this alternative.

In the case of at least one hospital authority, however, bud-
getary information submitted by the facility to the state agency
suggests that the dollar level established was far too low if the
accounting methods outlined above were followed.

In FY 1974 the three general hospitals of the Gwinnett
County Hospital System in Georgia pledged under the 3%
option, to give $95,200 in indigent care "providing pa-
tients of this financial class present themselves for
treatment." With projected FY 1974 operating expenses
of $4,889,371, and Medicare and Medcaid reimbursements
of $38,164 and $32,104 respectively, the three hospitals
would be expected to provide $144,573 of care to indigents.

This latter amount is almost 50% greater than the level established
by the state agency as fulfilling their legal obligations. From
further examination of the hospital system's current year budget,
one finds two line items pertaining to uncompensated service --
$74,244 to be paid by the county for care of its indigent patients
and an additional $11,580 labelled "free service." The sum of these
two amounts does not even equal the figure which the hospitals them-
selves agreed to provide. In spite of these discrepancies, the T%
option and insufficient dollar amount was apparently approved by
the Georgia state agency.
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"Open door" option

In six of the nine states, the "open door" option is the one

most frequently dhosen by hospitals and nursing homes. More than

45% of the Alabama, Arkansas, Georgia, North Carolina, Tennessee,

and Texas facilities agreed to certify that no one would be re-

fused service because of an inability to pay--that everyone would

be given medical care. Evidence from Georgia and Tennessee sug-

gests that a very high percentage of the rural hospitals with few-

er than 70 beds selected this open door option. All the reasons

for this pattern were not determined, but some evidence indicates

that the open door option was chosen because it involves virtually

no accountability.

Facilities choosing either the 3% or 10% option are required

to submit supporting budgetary information to the state agency.

But in only one of the six states mentioned above are those select-

ing this open door assurance required to provide financial data in-

dicating how much free service is actually given. And that state,

Arkansas, has only recently instituted such a requirement. Although

such information is not routinely sent to the state agency responsi-

ble for monitoring compliance, evidence suggests that, in some cases,

the "open door" assurance has the effect of enabling some facilities

to avoid the obligation of providing the higher amounts of indigent

care that would be required if the 3% or 10% option were chosen.

Hospitals simply maintain that they accept as indigent patients any-

one who meets the eligibility standards. HEW regulations provide

that the "open door" facility is presumed to be in compliancel even

though some hospitals are avoiding accountability for the free ser-

vice they are supposed to give.

According to the prospective budgetary figures summarized in

the table below, two Georgia hospitals were expected to provide

far less indigent care in FY 1974 than would have been required

of them under the V. or 10% options.

Hospitals

Monroe County Hospital
Rockmart-Aragon Hospital

$ actually
budgeted for
free service

3,340
2,967 (in

charity dis-
counts)

142 C.F.R. 53.111(d).

$ expected under:

3% option 10% option
14,587 12,941

c.20,000 12,080
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If the budgets submitted to the state agency are followed, Monroe
County and Rockmart-Aragon Hospitals will each give approximately
25% of the amount of uncompensated services that would be expected
if they had selected one of the other two guidelines. Although lo-
cated in counties where more than one out of every five families
lives on an income below the poverty line established by the U.S.
Census Bureau,1 these two facilities are in effect providing med-
ical care to indigents as if the state agency had approved a pe-
tition for a level below the presumptive guidelines.

The two rural hospitals discussed above are very small, each
having less than 50 beds. But some larger hospitals have dis-
covered this method of avoiding accountability for a high level of
uncompensated services.

• • Women's Hospital in Baton Rouge, Louisiana is a 135-bed
maternity facility which had pledged to provide $165,000
of free service under the 3% option this past year. Mr.
James F. Hightower and Mr. Rod Baker, Administrator and
Assistant Administrator at the facility, said that Women's
Hospital will have a very difficult time meeting this
level of free service. When in need of medical care,
most indigent Baton Rouge patients reportedly go to Earl
K. Long Hospital, one of Louisiana's state-run charity
facilities. It was not determined, however, what efforts
have been made by Women's Hospital to ensure that local
physicians will admit more indigent patients there so
that the compliance guidelines may be satisfied. Instead
the hospital administrators are reportedly seriously con-
sidering a change to the "open door" option next year
so as to be in compliance since they "never refuse service.1
to anyone.

2

Although our investigators found other facilities in the South not
meeting their legally required free service levels, it was not de-
termined if they too are contemplating a similar change.

Less than presumptive guidelines 

In spite of the implications of the evidence discussed in the
previous section on the "open door" option, Louisiana is the only
state agency approving a significant number of formal petitions by
hospitals to provide free service at levels below those presumptive
guidelines discussed above.  Fourteen, or 20% , of its 70 facilities

1General Social & Economic Characteristics, PC(1)-C Series,

1970, U.S. Census Bureau.

2Interview with Carol Rose, SGMP Field Investigator, August 12,

1974. s
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have taken advantage of this option.

Three of these facilities, East Jefferson, Flint-Goodridge,

and Hotel Dieu, were among the original defendents in the 1970

litigation which prompted HEW to establish regulations whose im-

plementation is discussed in this report. In June 1974 the U.S.

District Court conducted hearings to determine if any of these

six facilities should be held in contempt for failing to meet the

free service quotas. Although a formal ruling has not been issued,

three facilities were found at this hearing to be providing less

than the required amounts of indigent care. One of them, Hotel

Dieu, was able to convince the court that it could afford no more

since its first year of operation in a new building has resulted

in a large loss, forcing rates to be increased twice. East Jef-

ferson Hospital and one other facility were not so persuasive and

were found on a preliminary basis to be in contempt for non-com-

pliance. Thus one of these facilities has made virtually no at-

tempt to raise the low level of free services the state agency

has allowed them to provide although HEW regulations require such

action of all facilities granted an exception to the presumptive

guidelines .1

No decision

In Louisiana, in addition to the fourteen facilities approved

for service levels below the presumptive guidelines, three more--

Glenwood Hospital in West Monroe, Natchitoches Parish Hospital in

Natchitoches, and Slidell Memorial Hospital in Slidell--had, as of

August 21, 1974, reached no decision as to how much indigent care

they will provide.2

Although Louisiana is the state most easily documented in this

regard, it is by no means the only one not forcing facilities to

commit themselves to an option. Mr. Oliver Kyle, Jr., Deputy Di-

rector of Alabama's Bureau of Health Facilities Construction, said

that 19 Hill-Burton facilities had not selected an option by the

142 C.F.R. 53.111(e)(2).

2
August 21, 1974 letter from J. Ben Meyer, Jr., Chief of En-

gineering and Consulting Services, Louisiana Health & Human Resources

Adminis&ation, to Wayne A. Clark, SGMP.
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end of July 1974.
1
 A perusal of the state agency files on more

than 130 Georgia hospitals and nursing homes, 17 or 13% have
evidently discovered this method of avoiding accountability as
far as their free service obligations are concerned. In addition
to hospitals that have never chosen an option, several more se-
lected one during FY '73 but have not done so since, evidently
assuming that there is no need to once again inform the state
agency.

Interview with Allan Crimm, SGMP, November 18, 1974.

2
As of August 22, 1974,
ities had not ,informed
lected:
City 

Atlanta
Augusta
Bainbridge
Camilla
Cedartown
Cordele
Griffin
Jasper
Pelham
Sandersville
Soperton
Statesboro
Thomaston
Valdosta
Vidalia
Washington
Waycross

the following seventeen
the state that an option

Facility

Holy Family Hospital
University Hospital
Memorial Hospital
Mitchell County Hospital
Polk General Hospital
Crisp County Hospital
Griffin-Spalding Hospital
Pickens General Hospital
Pelham Parkway Nursing Home
Memorial Hospital of Washington Co.
Treutlan County Hospital
Bulloch County Hospital
Upson County Hospital
South Georgia Medical Center
Dr. John Meadows Memorial Hospital
Wills Memorial Hospital
Memorial Hospital

Georgia facil-
had been se-

*Beds

125
690
50
51
66
70
163
40

Undetermined
115
27
133
121
236
48
51
218
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V. WHAT ARE THE FACILITIES INCLUDING AS "UNCOMPENSATED SERVICES"? 

In 1948, long before Medicare and Medicaid, the language of

the original statute required that facilities receiving Hill-

Burton money "provide a reasonable volume of service to those

unable to pay." During the process of writing implementing regu-

lations some 26 years later, the words "uncompensated services"1

were inserted to make provision for the various third-party

medical care payment programs, both private and public, which had

proliferated during the interim. Many hospitals are interpre-

ting the phrase "uncompensated services" in a variety of discre-

tionary ways that violate the intent of the regulations. The

determination of exactly what may be written off to fulfill a
facility's legal obligation is the subject of widespread confu-
sion among hospitals as well as state agencies.

Uncollectible accounts and bad debts 

HEW regulations state that the only services which may be in-

cluded in meeting the hospital's predetermined level of uncompen-

sated services are those provided to an individual for whom the

hospital has determined eligibility "prior to any collection

effort other than the rendition of bills. "1. Three of the seven

state plans examined paraphrase this language,2 and one, that of

Florida, includes the injunction that "bad debts, per se, shall

not be included. "2

In spite of these directives, however, some hospitals are

writing off bad debts in order to meet their compliance level.

lb* Mr. Lynn Pressler, Vice President of 572-bed North Carolina

Baptist Hospital in Winston-Salem, admitted that bad debts

are being used to cover the more than $150,000 in free ser-

vice which that facility is obligated to provide. He could

not, however4 document what percentage of the total this

represented.

Vanderbilt Hospital in Nashville, Tennessee apparently makes little

effort to distinguish the "pikers" from those who are genuinely

in need of reduced cost care since a copy of their criteria used in

identifying those unable to pay states:

Any balance (remaining after third-party or cash payments

which is) not paid within reasonable time following date

of service or discharge may be classified as "Free Care"

142 C.F.R. 53.111 (f)(1)

2
The state plans of Alabama, Florida, and South Carolina include

such stipulations; those of Georgia, Mississippi; North Carolina

and Tennessee do not.

Rules and Regulations Governing Services for Persons Unable to

Pay.': Section 6a, Florida Department of Health & Rehabilitative
Servi,ces, Division of Planning & Evaluation.

4
Interview with Harold Kennedy, SGMP Field Investigator, August
19, 1974
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and charged off the accounts receivable listing.1

Lafollette Hospital in Tennessee has apparently been unable to
document its compliance except through reliance on the fact that,
historically, at least 12% of its accounts receivable have been
uncollectible.2

Although Mr. William Green, Deputy Director of the HEW Re-
gion IV Division of Resource Development, suggests that one of
the main effects of the 1972 regulations has been to stimulate the
establishment3of separate accounting procedures for bad debts and
free service The lack of4evidence contained in the files of the
Georgia Hill-Burton agency suggests otherwise. 39 facilities
were selected at random. Of the 16 hospitals choosing the 3% or
10% option and submitting a budget to support their claim of com-
pliance, eight contained no evidence of a separation of free ser-
vice and uncollectible accounts. In Alabama, 27 files were selected.
Of the nine containing financial statements, four did not separate
the two categories. Similarly, five of the fourteen audited state-
ments in the 35 Arkansas files examined did not separate free ser-
vice and uncollectible accounts. It is not known, however, if
accounting procedures have simply not caught up with more recent
changes in budgeting strategies.

Care provided to indigents in Hill-Burton facilities not partici-
pating in Medicaid program.

Under the 1972 "free service" regulations, a hospital not
registered as a Medicaid provider is not permitted to write off
as uncompensated service the "reasonable cost" reimbursement which
it would have beep unable to receive had it participated to the
Medicaid program.°

Our investigations uncovered three general hospitals which do
not participate in the Medicaid program and one which received

1See Note 1, Page 7, supra.

2
Interview with Bill Allen, SGMP Field Investigator, August, 1974.

3
Interview with Allen Crimm, SGMP and Marilyn Rose, Center for
Law and Social Policy, Washington, D. C., September 5, 1974.

4Availability of such documents for public inspection is required
by HEW regulations at 42 C.F.R. 53.111 (h)(4).

5
42 C:F.R. 53.111 (f)(2).
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reimbursement for only two 
inpatients.1 The following table pro-

vides pertinent informatio
n about each of these fa

cilities:

TABLE 1

% poor
families

Inpatients in hos-

hospitals 

Abernathy Memorial

Hospital; Flomaton, 
undeter-

Alabama 39 756 2 25% $ 221,256 mined

Methodist Hospital

MOOphis, Tennessee 910 36,939 0 16% 1,056,988 $105,699

Mnbile Infirmary 
undeter-

Mobile, Alabama 568 26,841 0 19% 1,484,479 mined

Parkview Hospital 
"open

Dyersburg, Tennessee 160 7,070 0 22% 852,365 door"

for which pital's Hill-Bur-

Medicaid re- county Hill- ton free

- 
Inpatient2 imbursed (19703

cen- Burton service

Beds Admitted (FY 1974)  sus)  received obligation

All four facilities are locate
d in counties in which more th

an one

out of every six families has 
an income below the U. S. Cens

us po-

verty line. Abernathy Memorial and Parkvie
w Hospitals, the two

smaller facilities, are county
 run. Mobile Infirmary and Methodist

Hospital, which admitted 26,84
1 and 36,939 inpatients respec

tively

during FY 1974, are private no
n-profit facilities. Neither of

these two facilities accepts Med
icaid patients, reportedly 

because

of the low level of reimbursem
ent and the large amount of 

paper-

work involved in the program
. Methodist Hospital is, however

, try-

ing to get approval from the M
id-South Medical Center Council

 to

plan a new 174-bed facility near Me
mphis. According to a report

in the Memphis Press-Scimitar4
 the hospital would put up $5 

million

for construction, money that w
ould come from a fund taking 1

04 from

every dollar of current pati
ent revenues.

lAt the time of our investigat
ion during the summer of 1974, a

 Hill-

Burton facility was free, like
 any other hospital, to choose n

ot to

participate in the Medicaid prog
ram. However, according to the new

"community service" regulation
s issued by HEW in August 30, 19

74

(Federal Register, Vol. 39, No.
 170), all recipients of Hill-Bu

rton

monies must register for the Med
icaid program.

2Guide to the Health Care Field: 
1974, American Hospital Associ

ation.

3General Social and Economic Cha
racteristics, PC(1)-C Series, 

1970.

4See page 23.
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Memphis Press—Scimitar, July 24, 1974

PAGE 8 

Raleigh-Bartle4
Satellite Hospital
Recommended

By PEGGY BURCH
Press.Scimitar Staff Writer

A committee of the Mid-
South Medical Center Coun-
cil has recommended MMCC
approve a Methodist Hospi-
tal plan to build a satellite
hospital in the Raleigh-Bart-
lett area.
The hospitals and related

health facilities committee
• voted yesterday after a pub-
lic hearing for two separate
hospital proposals by
Methodist and by Drexel To-
land and Associates, Inc.

M1VICC, regional health
planning agency, has stated
there would be a need for a
200- to 400-bed hospital in the
Raleigh-Bartlett area by
1 9 80 . MMCC's board of
directors will vote on the
issue, then make a recom-
mendation to the Tennessee
Health Facilities Commis-
sion, which must approve all
certificates of need for con-
struction of new facilities.

Methodist's plan for a 174-
bed satellite would cost an
estimated $9.3 million for the
hospital a n d professional
building. Construction would
be completed by December,
1980.
L. M. Stratton III, presi-

dent of the Methodist board
of trustees, said latklist
would  nut ...U11._$5_million to
builk-t)w-s.atellite. If; said
t 11'a-I money would come
from a fund set aside for
purchase of equipm
expansion by takin„ 0 cent
from every.paheel do a .

Stratton said the rest of
the money would come from
loans.

Drexel Toland and Lewis
R. Donelson III, attorney,
presented an opposing plan
for what they called "a com-
munity hospital with a
grassroots point of view."
Toland said 40 per cent of

the board of trustees at his
• proposed hospital would he
Bartlett residents.
The group would build a

150-bed facility a mile and a
half north of 1-240, west of
t h e Covington Pike-Stage
Road intersection. It would
cost $14 million to build and
construct the hospital and
professional building.

Stratton, arguing for the
Methodist satellite, said it

' was "almost impossible to
get doctors to swear alle-
giance to a small community
hospital because of the 7G.,
per cent rule." He saki doe-
' tors don't receive "active

staff privileges" unless
they admit at least 70 per

• cent of their patients at one
' hospital.

Th_e committee v o t 
against an amendment to re-
quire iviettiodist to accepr
3VIedicaid patients at t h e 
satellite.
Stratton said ,D,kthoclist

, does not accept Medicaid pa-
• tents because .super cent-or
the patient load af Methodist
fs medicare pa'ants and'
Medicare rays- oniS, 187-pe.h 

• cent of the operating budget. 
D r. Cohn Threlkel ,

member of the committee
said Methodist and Park.
view Hospital, Nashville,
re the only hospitals in Ten-

nooses which do not have an
agreement with the state to
admit Medicaid patients.
Donelson said the group he

represented would appeal to
the Health Facilities
Commission in Nashville if
t h e MMCC approved the
Methodist request. If that
appeal is turned down, the
group could take its appeal
to Chancery Court.

44-376 0 - 75 - 14
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It is not known how or if these four hospitals are meeting

their obligation to provide a reasonable volume of free services.

Several local observers have questioned if the facilities are

including service given to patients who are Medicaid eligible in

violation of the HEW regulations. Our investigations have not

determined if their suspicions are, in fact, true.

Medicare and Medicaid - related costs 

The intent of the 1972 "free service" regulations is to place

an upper limit on the amount that a facility may claim as its cost

of providing service to a patient unable to pay. This cost is

apparently fixed, not at actual change, but at thel"reasonable

cost" figure determined through Medicare formulas. It would thus

appear that a facility may not legally claim as part of its "uncom-

pensated service" the difference between the amount reimbursed by

Medicare and Medicaid for various services and the actual cost to

the facility of providing this care.

But many facilities have complained that the amounts they are

reimbursed under Medicaid and Medicare are inadequate. Medicare

cost levels, which are established by the individual states, are

a source of particular concern. For this reason, the language ori-

ginally proposed for one section of the 1974 "community service"

regulations was altered to provide that hospitals may not refuse to

participate in the Medicaid or Medicare programs due to a factual

determination of whqther or not the reimbursement provided is, in-

deed, "reasonable. The Social Security Administration of HEW also

recently published regulations pertaining to this issue. The new

rules provide procedures for the determination of Medicare pro-

vider reimbursements and mechanisms to appeal the levels established.3

With this background information in mind, Mr. William Green,

Hill-Burton Coordinator for HEW Region IV, was asked if he was

aware of any memorandum from the Health Services Administration,

dealing with the permissibility of a facility writing off as uncom-

pensated service the difference between the "reasonable cost" level

and the actual cost or charges established by the hospital. Mr.

Green said that, although he was unaware of any such clarifying memo,

this procedure would probably be allowed, citing as a hypothetical

1
See 42 C.F.R. 53.111(b) (6-8).

2
Federal Register, Vol. 39, No. 170, August 30, 1974. See discus-

sion on page 31766 relating to proposed language for 42 C.F.R.

53.111(d)(2)(i)(B).

3
Federal Register, Vol. 39, No. 188, September 26, 1974; pages

34514 ff.
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example the case of a children's hospital for which actual
charges were $110 per day for a room but for which the facility
was reimbursed under "reasonable cost" formulas the sum of only
$75 per day. As far as the hospital is concerned, the differ-
ence, $35 per day, is "uncompensated services."1 Mr. Eugene C.
Spratt, Director of the Bureau of Health Facilities Service,
Arkansas State Department of Health, agrees with this interpre-
tation. The Alabama state plan specifically authorizes facili-
ties to include in its calculations for compliance purposes:

the difference between Medicare reimbursements and the
actual operating cost of the entire facility as deter-
mined in accordance with applicable rules under Title
XVIII of the Social Security Act.2

For hospitals with many Medicare patients, this can amount to a
sum large enough to cover their entire free service obligation.

Although the HEW regulations apparently prohibit hospitals
writing off this difference, there is quite a bit of misinterpre-
tation of the rules by the HEW and state agency staff who are
responsible for enforcing these sections of the provisions. And
hospitals are evidently taking advantage of this confusion.

o o Washington General Hospital in Fayetteville, Arkansas
apparently includes in its computation of free service
the difference between the actual charge and the "rea-
sonable cost" portion or which they are reimbursed by
Medicaid and Medicare..'

1Telephone conversation with Allan Crimm, SGMP, September 18, 1974.
2
Amendment to Alabama state plan; Section 0 - Services for Persons
Unable to Pay, Paragraph 115.9 (A)(2). Approved by HEW Region IV
office, May 14, 1974.

3
Interview with Mr. Eugene C. Spratt, Director of Bureau of Health
Facility Services, Arkansas State Department of Health, by Allan
Crimm, SGMP, November 15, 1974.
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Most Southern state Medicaid provisions place relatively low

limits on the days of hospitalization covered under their plan.

In Louisiana, for example, 15 days is the maximum number for which

a hospital may ordinarily be paid. Some states, however, assure

that additional days may be reimbursed on a "pre-authorization

basis. "1 In some cases, hospitals are not taking advantage of this

option to apply for an extension of the allowable number of days

but are instead writing this off as part of their uncompensated ser-

vice. Mr. J. D. Price, Assistant Administrator at St. Edward's

Mercy Hospital in Fort Worth, Arkansas, told our investigator that

many of the Hill-Burton "charity cases" were Medicaid related.

Some involve patients who have exhausted their maximum day limit

but for whom the Utilization Review Committee (-10es not requeSt

extensions from the state Medicaid agency because Jf the latter's

alleged reluctance to grant them.2

Thus, in some cases, Hill-Burton facilities are using pro-

scribed procedures to account for the required amount of free ser-

vices. The effect of such practices is, of course, to decrease the

amount of free care given to those poor and medically indigent

people not covered by Medicaid or Medicare programs -- the same

people for whom these regulations were intended to provide.

VI. HOW IS COMPLIANCE ASSURED?

Under the provisions of the HEW regulations, the state Hill-

Burton agencies are charged with enforcement, including the follow-

ing specific responsibilities:

-- establishment of criteria for determining who is

eligible for free service (42 C.F.R. 53.111(g));

1The Southern state's Medicaid plans cover hospitalization with

the following limitations:

Alabama 30
Arkansas 26
Florida 45
Georgia No
Louisiana 15
Mississippi 40
North Carolina No
South Carolina 40
Tennessee 20
Texas 30

2
Interview with
1974.

Limits 

days per
days per
days per
limits
days per
days per
limits
days per
days per
days per

Will Godwin,

year;
year;
year;

extensions
extensions
extensions

if preauthorized
if preauthorized
if preauthorized

year; extensions if preauthorized

year

year
year
Title XIX - "spell of illness"

SUMP Field Investigator, July 11,
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-- determination of the level of free service each faci-
lity must provide (42 C.F.R. 53.111(h)); and

annual evaluation of each facility's performance in
meeting its service level, investigation of complaint;
and enforcement, through the application of sanctions,
of the free service obligations (42 C.F.R. 53.111(i)).

The instances cited in previous sections dealing with overly
restrictive eligibility criteria, abuses of the "open door" op-
tion, misreporting of figures pertinent to calculation of obliga-
tions under the 3% and 10% options, failure to select any option
at all, and the variety of prohibited procedures being employed to
write off the "uncompensated services" level--all indicate that
the state agencies are not conscientiously exercising their
enforcement authority.

State plans 

As a result of the new free service provision issued by HEW
in 1972, all state agencies were forced to write amendments to
their existing plans in order to outline what procedures they
would employ in insuring that Hill-Burton facilities will provide
"a reasonable volume of free service." Since these amendments
are, in effect, the state agencies' action plans, it is instruc-
tive to examine them to see exactly what procedures they provide.

Some two years after the interim regulations were published,
at least one state, Virginia, ha not yet submitted such an amend-
ment to its HEW regional office. Some of those which have written
are little more than a restatement of the HEW regulations in
slightly different language. Those of Alabama, Florida and South
Carolina are rather detailed explanations of the responsibilities
of the agency and the facilities, but in some cases even they
include portions which are not in keeping with the HEW regulations.
Alabama's state plan provides, for example, that the difference
between the Medicare reimbursement costs and the "actual cost" of
providing service may be inclugqed by the facility in meeting its
"uncompensated service" level.'

Financial statements submitted to state agencies 

The crux of enforcement is the assurance that adequate infor-
mation on each facility will be received by the state agency. But
many of the state plans do not specify what information should be
submitted by facilities in support of either the indigent care level
for the upcoming year or proof of compliance with the quota estab-

1
Letter from John P. Morrison, Chief of Health FaCilities Branch,
HEW Region III, Philadelphia, Pennsylvania, to Allan Crimm, SGMP;
September 25, 1974.

2
This ,provision is apparently in conflict with the intent of the

regulations. See pages 24-25 above.
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lished for the previous year. Of the eight statel plans examined,

only those of Florida and South Carolina require that all facili-

ties, including those choosing the open door option, submit finan-

cial statements for both the current and previous fiscal year

specifying the amount of free service both anticipated and actually

provided. Arkansas has only recently instituted such a require-

ment. The Georgia and North Carolina plans mention nothing about

information to be submitted by facilities to support their assur-

ance of compliance. It was not determined if such a requirement

is made in other memoranda from the state agency to the facilities.

Tennessee's plan provides only that the facility's proposed budget

need be submitted "in some instances"2 which are left unspecified.

Florida is the only state requiring separate accounting of "no-pay"

and "part-pay" services provided. None of the other states can

monitor the extent to which poor, as opposed to medically indigent,

people are benefitting from these provisions.

But even assuming that such requirements are spelled out el§e-

where, a direct examination of the files of three state agencies'
reveals the inadquacy for evaluation purposes of the system presently

employed. Of the 39 Georgia facility reports randomly chosen, al-

most 25% included no financial statement either for the current or

past fiscal year. Of the remaining 28 folders containing some type

of financial information from the hospital, 13 failed to indicate

any separation between uncollectible accounts and bad debts. Thus

almost 60% of the files examined contained no information that would

have enabled the state agency to evaluate accurately a facility's

performance in meeting its Obligated free service level. At the

Alabama and Arkansas state agencies, 70% of the files examined were

found to contain insufficient documentation of compliance.

Without accurate record-keeping by the facilities them-

selves and without submission to the state agency of financial

statements which include separate line items for uncollectible

accounts and "free service", a state agency cannot effectively

evaluate facilities' annual compliance.4

Audits 

To our knowledge, no state agency has conducted an audit to

verify that no prohibited expenses such as bad debts are being

included in the computation of indigent care actually provided.
Officials at the Alabama, Arkansas and Georgia state agencies

said that they are now doing no more than taking facilities at
their word. All three maintain that investigations would be dif-
ficult because of a lack of manpower and auditing capability.

Arkansas, however, is reportedly planning to conduct some audits

during the next year.

1
Alabama, Arkansas, Georgia, Florida, Mississippi, North Carolina,
South Carolina and Tennessee

2
Amendment to the Tennessee State Plan for Construction of Hospi-
tals and Medical Facilities, Fiscal Year 1972-1973; Chapter I, Sec-
tion X, Reasonable Volume of Free Care (Page 1-39)

3
Availability of such documents for public inspection is required
by HEW regulations at 42 C.F.R. 53.111(h)(4).

4
42 C.F.R. 53.111(i)(1).
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Complaint system

If abuses are not uncovered through routine state agency evalu-
ations of facilities' compliance, the complaint mechanism offers
a means by which objections can be raised.

Under the HEW guidelines, state agencies are required to estab-
lish procedures for the investigation •of complaints against indivi-
dual facilities' compliance with the free service assurance.1 But
at only one point in the entire process of setting a dollar amount
of free service and evaluating past performance is a public citizen
guaranteed entry with a complaint. The interim regulations required
(at 42 C.F.R. 53.111(h)(4)) that public notice was to include a
statement that anyone wishing to object to the level of free service
established by the state agency could do so.2 In the revisions of
June 22, 1973, however, this section was changed so that this state-
ment was to be included only if the level set was below the presump-
tive guidelines. Thus, individuals wishing to object to a miscalcu-
lation of the quotas under the 3% or the "open door" option3 are
provided no mechanism for doing so.

Considering the barriers to filing a complaint, it is not sur-
prising that so few persons have taken advantage of these procedures
to voice an objective. From annual reports filed by six states4
with the HEW Region IV office, it appears that not a single Object-
ion has been lodged through a state agency's regular complaint me-
chanism against a facility for either its quota for the current
year or its compliance in past years. In these six states, only
one law suit has been filed on issues related to the Hill-Burton
free service requirement.5 In these six states, only one complaint
for non-payment of a medical bill has been received and adjudicated
by a state agency with reference to the free service requirement.6

1
42 C.F.R. 53.111(i)(1)(ii).

2
Federal Register, Vol. 37, No. 142, July 22, 1972.

3
For a discussion of the abuses of these options, see pages 15 ff.
above.

4
Alabama, Florida, Georgia, Mississippi, North Carolina and
South Carolina

5
Saine v. Hospital Authority of Hall County et al., No. 73-3054;
5 Cir. (Oct. 11, 1974).

6This particular incident in Alabama involved an indigent patient
who was transferred from one facility to another in order to re-
ceive more specialized care. From the information given to the
HEW regional office, it is not entirely clear whether this com-
plaint was initiated by the indigent patient who had been mistak-
enly billed or by the latter hospital asking the former to pay
for the care that it had provided under a pre-established agree-
ment:
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The complaint record in the other five states was not determined,
but in only one, Louisiana, has any litigation been initiated to
force hospitals to come into compliance with the Hill-Burton free
service provisions. With the number of abuses of the regulations
discussed in this paper and the number of people going without
needed medical care every day, such a dearth of complaints is an
indictment of the present procedures.

Public access to information 

In considering the adequacy of a complaint system, the most
crucial aspect is the ability of an individual to have access to
information on which to base a well-documented objection. With-
out this access to information on finances and admissions and
billing procedures, a private citizen cannot gather data to sub-
stantiate contentions of non-compliance. The incredible lack of
formal complaints described above is largely the result of an in-
ability of public citizens to get the information they need. In
many cases, our field investigators were refused interviews as
soon as the topic was explained to the administrator. Some were
simply "out of the office" for weeks at a time. Others just did
not return calls. Most of our investigators found that showing
up at the office turned out to be the best strategy for getting
an interview.

Once at a hospital, many were grilled about "credentials".
Public citizens evidently have to "be with somebody" and not just

be "off the street" to exercise their right to have access to
even the most simple information. At Sparks Manor Nursing Home
in Fort Smith, Arkansas, our investigator was told that he could
not have an interview since he "had no government authority.1 In
the Miami area, Susan Alper ran into even more bizarre organiza-
tional barriers involving the South Florida Hospital Association
when she attempted to arrange an interview with Mr. Sidney Golden,

Administrator at Mt. Sinai Hospital. She was told that a meet-
ing would not be granted until he received word from Mr. Ivan
Hannah of the Hospital Association that her credentials had been
formally confirmed. When Mr. Hannah was contacted, he attempted
to prohibit her from talking with any of his member hospitals
until she had been cleared by him. An explanation of the program
and the nature of the research was sent to Mr. Hannah from the
Atlanta office in August 8, but apparently this was not in time
for him to lift the ban on interviews before Ms. Alper left Miami
to go to law school on August 24, 1974.

Through Mr. Glenn Hogan, Executive Director of the Georgia
Hospital Association, the Hill-Burton monitoring project was
"checked out" by facilities in Birmingham and Little Rock who
wanted a confirmation of credentials offered by our field investi-
gators in those cities. Apparently the administrators at three
hospitals contacted in Little Rock had discussed the matter of

1
Telephone conversation with Mr. Knight by Will Godwin, SGMP
Field Investigator, June 27, 1974.
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granting an interview because each asked for credentials and then
stipulated that only questions submitted in writing would be
answered. None granted face-to-face interviews. Of the three--
University of Arkansas Medical Center, Baptist Medical Center, and
St. Vincent's Infirmary--only the latter actually did respond
although all the conditions outlined by these facilities were net.

In Tampa, this restriction to questions submitted in writing
was required by Tampa General Hospital. Only after Florida's
Freedom of Information Act was cited prominently did the admini-
strator complete and return the questionnaire.

Of these facilities which did respond, and there were some
which did so graciously, more than 25% refused to give any bud-
getary figures. In most cases, those which did give figures cited
only summary information, refusing to let our field investigators
see the documents themselves. Some administrators said that they
would have to get approval from their boards of trustees, but in
no case where this condition was given was the information finally
supplied.

Apparently such information is not to be gained excepted by
resort to the expensive and time-consuming process of litigation.
Without public access to information relevant to filing a com-
plaint, the whole process is ineffective.

HEW's role 

The regional offices of HEW enable the Secretary to ensure
that programs are implemented in accordance with his intent.
Apparently the lack of diligence on the part of the state agencies
has his approval, because the regional offices do not seem to be
overly zealous about requiring state agencies to enforce the pro-
visions of the HEW regulations.

At least one state--Virginia--has not yet submitted an amend-
ment dealing with free service to its state plan. Those submitted
seem to receive only cursory review before approval. Alabama's
contains provisions which contradict the intent of the regulations.1
Others seem merely inadequate.2 Each state agency is reguired
under the regulations3 to submit an annual report outlining its
evaluation of each facility's compliance. In practice such reports
include only summaries of the options chosen by the facilities in
that state and a statement outlining the status of any complaints
received. Of the eleven states, at least three--Georgia, Tennessee
and Virginia--apparently have not submitted this information to
their regional HEW offices.

1
See pages 24-25 above.

2
see page 27 above.

3
42 C.F.R. 53.111(3).
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Furthermore, Mr. William Green, Deputy Director of the Divi-

sion of Resource Development in the Region IV HEW office, admitted

that he had neither the manpower nor the auditing capacity to ini-

tiate spot checks of individual facilities' compliance. If a com-

plaint were receiveq, however, he asserted that an audit would be

done by his office.- The problem is, of course, that no formal

objections have been made.

lInterview with Allan Crimm, SGMP, and Marilyn Rose, Center for

Law and Social Policy, Washington, D. C., September 5, 1974.
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VII. SUMMARY AND CONCLUSIONS 

What have been the major effects of the Hill-Burton free

service regulations? From the information gathered during

the course of our investigations, it is clear that in the South

they are enforced neither widely nor consistently. Some abuses

are apparently overlooked; many more, because of the lack of an

effective complaint mechanism, are never brought to light.

Who is getting the free service? 

The intent of the regulations is to provide an access to

medical care for at least some of those people previously de-

nied treatment because of an inability to pay and a lack of

eligibility for present governmental programs. Some of the in-

tended beneficiaries are those "medically indigent" people who

are otherwise self-supporting but who cannot pay the full charge

for hospital care.

The regulations include special provisions to insure that

people other than those currently benefitting from the Medi-

care and Medicaid proyrams would benefit by these new free

service requirements.

In spite of such stipulations, it does not appear that new

groups of people previously excluded from hospital care are re-

ceiving the benefits intended by the regulations. It is rather

the medically indigent and those eligible for Medicare and Medi-

caid who have probably gained the most. Some evidence indicates

that their gains have come at the expense of people not eligible

for these programs.

Access to primary care is good predictor of access to hos-

pital care. Hospitals admit patients only on the orders of a

physician, and it is the indigent who are least likely to have

the money to pay either a private doctor or the staff of an out-

patient clinic or an emergency room. People who are ordinarily

self-supporting--the medically indigent--and those who are eli-

gible for Medicare and Medicaid are far more likely to get the

doctor's attention which precedes hospitalization. The families

of seasonal workers, rural unemployed fathers, and working but

still impoverished parents are those who run the greatest medical

risk but who are least likely to get the care they need.

42 C.F.R. 53.111(j)(2) states that the computation of uncom-

penssated services may not include any amount that the facility is

entitled to receive from any third-part insurer or governmental

program.
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Geographic restrictions and limitations on the types of
medical care given to those unable to pay make it more dif-
ficult for poor people to get into hospitals. If one does not
live in a county providing money specifically for indigent med-
ical care, his medical condition is likely to remain untreated.
The same is true if care is needed that is not included on the
list of services provided to indigents.

Indigent people are not likely to benefit when hospitals
delay the determination of eligibility until after the patient
is admitted. Few people have the courage to get admitted know-
ing that they might be held responsible for large medical bills
they cannot pay. Such procedures favor the medically indigent
and those covered under various governmental programs. Much of
the money for free service is apparently being used to write off
costs not covered under the various state Medicaid plans. In
many instances, "free service" apparently covers any additional
costs. Uncollectible accounts are widely employed to write off
free service. Some of the people benefitting from such proce-
dures undoubtedly are indigent. But for the reasons discussed
in the paragraphs above, it is far more likely that they are not.

With so much competition for the same few "uncompensated
service" dollars, the people who have no way to pay for medical
care are the ones most likely to be denied services. In spite
of the intentions of the regulations, it seems that those who
already have some resources--those ordinarily self-supporting
people and those eligible for Medicare and Medicaid--who are
benefitting most.

Why has there been little enforcement? 

Lack of state agency staff, lack of adequate financial in-
formation on individual facilities, lack of effective complaint
mechanisms, and lack of public access are among the reasons dis-
cussed in previous sections. The reason most often cited by
staff in hospitals, state agencies, and HEW regional offices,
however, is the desperate financial pressure felt by many facil-
ities. In this light, the free service requirements are seen as
a serious threat to the financial stability of many hospitals--
particularly the small, rural ones which predominate throughout
the South, and upon which the state agencies depend for political
support. It is this consideration which is most often voiced as
a higher justification for the failure to enforce the guidelines
consistently and comprehensively.
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The alarmingly low occupancy rates of many of the smaller
facilities throughout the South is one indication that they are
facing serious financial problems. Rapidly rising costs of sup-
plies, lack of physicians and other medical manpower, lack of
medical insurance and ineligibility for government health pro-
grams by many rural residents, competition by both proprietary
facilities and the larger regional facilities--all place the
small rftral hospitals under a great deal of financial pressure.

With this background in mind, though, it seems highly un-
likely that the survival of hospitals will be determined solely
by a factor as small as the free service requirements. The prob-
lems involved are indeed large. None of them, however, will be
solved by a strategy as simple as ignoring facilities' legal ob-
ligations for providing a "reasonable volume of service for those
unable to pay." Furthermore, the regulations provide that hos-
pitals such as those described above may be granted an exception
to the presumptive guidelines. But the state agencies have ex-
cused wholesale abuses rather than make such determination on
a case by case basis. /

The number of facilities that cannot justifiably cite the
above excuses of financial hardship warrants a systematic and
thorough re-examination of the methods used to insure compliance
with the regulations. For some poor people, especially those in
larger cities, enforcement would provide medical care they cannot
presently get. Enforcement of the regulations would also help
stem abuses by voluntary non-profit facilities by which they send
patients unable to pay to the public "charity hospitals."

The health needs of the nation's poor are not being met,
although laws exist that, if enforced, would make a significant
contribution toward meeting that goal. The federal government
has a legal obligation to see that Hill-Burton regulations are
enforced. It is time for the government and the state agencies
to live up to that obligation.
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Central Unit-1265 Union Avenue Telephone (901) 276-3361 Memphis, Tennessee 38104

Methodist South/John R. Flippin Memorial Hospital-1b00 Wesley Drive
-I, Telephone (901) 332-9100 Memphis, Ten nessee 38116

C. Henry Hottum
EXECUTIVE OIRECTOR

METHODIST HOSPITALS

December 6, 1974

The Honorable Edward M. Kennedy

United States Senator

United States Senate

431 Russell Office Building

Washington, D. C. 20510

Dear Senator Kennedy:

Certain charges were made against the Methodist Hospitals of Memphis,

Tennessee, by the Southern Governmental Monitoring Project of Atlanta,

Georgia, on Monday, November 25, before your Health Subcommittee

of the Senate Committee on Labor and Public Welfare.

This is explained in the enclosed documents. We have asked our Senator

Bill Brock to have the Congressional Record corrected and we have

apprised Mr. Allen Grimm of the inaccuracy of his report.

We also wanted you and your committee apprised.

Sincerely yours,

C. Henry Hottum,

Executive Director

CHH:bn
encl.
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THE METHODIST HOSPITALS OF MEMPHIS
1265 Union Avenue

Memphis, Tennessee 38104

POSITION STATEMENT

On Monday, November 25, Allen Grimm of the Southern Govern-

mental Monitoring Project of the Southern Regional Council in Atlanta,

Georgia, presented testimony before the Health Subcommittee of the

Senate Committee on Labor and Public Welfare. Certain charges con-

tained therein about the Methodist Hospitals in Memphis, Tennessee, are

untrue; and we would like to correct the records.

Around July 1, 1974, a young man by the name of James C. Camp,

came to my office--unannounced and unidentified--and asked me if it were

true that the Methodist Hospitals in Memphis, Tennessee, did not partici-

pate in the Medicaid Program. I stated that he was correct, but that we

did render free service for the indigents and we frequently took patients

that were Medicaid-eligible on our charity service under the care of the

House Staff and forfeited filing a Medicaid claim. Our position was based

on the fact that the Medicaid claim procedure is complex and costly. There

is a limit of 20 days of coverage for any Medicaid-eligible patient in the

State of Tennessee and there were insufficient appropriations in the pro-

grams in Tennessee to meet all the claims. We understood that the hospi-

tals that did accept Medicaid frequently found themselves filing claims for

which no funds were available.
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The Methoctist Hospitals of Memphis

Page 2

Mr. Camp then asked what care was available to the Medicaid-

eligible residents of Shelby County. I answered him that the majority of

those patients went to the City of Memphis hospitals where governmental

funds were provided for their care. Mr. Camp asked for financial in-

formation, at which time I asked him to identify himself and declare for

whom he was gathering this information. I made a few estimates of some

figures without referring to records to substantiate them. A few days

.ater, he furnished me a letter requesting specific information (Exhibit I),

Ind an identification of the firm for which he was working (Exhibit II). I

replied on July 8, 1947 (Exhibit III). You will notice in that letter there

was no reference to the disposition of residents of Shelby County.

On Saturday, November 23, a Memphis Press Scimitar reporter

telephoned me and informed me that on Monday, November 25, testimony

would be presented before the Subcommittee in Washington. I answered a

few general questions, but gave her no specific figures. That afternoon,

November 23, the Memphis Press Scimitar carried the story shown in Ex-

hibit IV. I denied these charges locally, and a correctional story appeared

in the press on November 26. (Exhibit V). I wrote Mr. Grimm on

November 26, to protest the inaccuracy of his testimony (Exhibit VI.)

According to Government regulations, we were to select one of

four options as to how much free service we would do. The option that we
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selected was 10% of the amount of our Hill-Burton Grant received; or

$105,699 per year. As the story substantiated, we are doing about 13

times as much as required of us and about one-half of the charity work

that we do is for residents of Shelby County. If we were to consider Medi-

care and other contractural discounts, bad debts, etc., we would show

that we are giving nearly $7,000,000 of free service per year. This is

about 16% of our total patient income and we believe it is larger than the

amount of free service given by most voluntary hospitals and it is a greater

amount than required under new regulations.

We are church-owned and have been operating for over 50 years

with a commitment of service, regardless of the patients ability to pay.

We want the records corrected to reflect that we do render service

to the indigents of Shelby County, Tennessee.

Ik/1,/,444? 

C. Henry Henry Hott6m, Executive Director

44-376 0 - 75 - 15
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Mr. C. Henry Hottum

Executive Director

Methodist Hospital

1265 Union Ave

Memphis, Tenn.

Dear Sirs

EXHIBIT

James C. Camp

1239 Agnes PL. #5

Memphis, Tenn. 38104

July 5, 1974

Please find enclosed a description of the project. I hope

this will be adequate. We feel that the information we are

seeking is not of a confidential nature, and I have had no—

thing but cooperation from other facilities in the area. If

you need further assurances, please contact my director, Mr.

Wayne Clark, in Atlanta, 0 404-522-8764. I appreciate your

time and consideration, and look forward to completing this

survey as soon as possible.

Thank you.

Sincerely,

1/7/0 C
Janes C. Camp

Southern Governmental Monitoring

J.-reject
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EXHIBIT II

SOUTHERN GOVERNMENTAL MONITORING PROJECT

The Southern Governmental Monitoring Project is a special

project of the Southern Regional Council. The Southern Regional

Council, founded in 1944, is a research and information agency

devoted to the attainment of equal opportunity for all peoples in

the South.

The Southern Governmental Monitoring Project was established in

1973 by the Carnegie, Babcock, and Rockefeller Brothers foundations

to investigate the effects of the "New Federalism" on minorities and

the poor, and to assist community groups to understand and cope with

government decentralization. For blacks and other minorities, and

for those in poverty, New Federalism has serious implications:

federal programs are being discontinued or reduced in funding, forcing

states and localities to turn to federal revenue sharing funds or

local monies if these programs are to be continued. The Southern

Governmental Monitoring Project's purposes are to see how states, cities,

and counties are responding and to help local groups understand and take

advantage of these developments.

The Southern Governmental Monitoring Project has placed 50 interns

in selected cities and towns in 11 southern states. During the 10 week

period (mid-June to mid-August) interns will interview mayors, county

officials, community leaders, and others to determine the effects of

New Federalism on selected governmental activities in that area. They

will aid community groups in their own investigations and, where

possible, will assist groups in dealing with state and local governments.

At the end of the summer the individual reports will be compiled and

published.

Southern Governmental Monitoring Project

52 Fairlie Street, N. W.

Atlanta, Georgia 30303
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hcc• Mr. .:ha titers, 1r.

r. fame,/ . :amp
,outhern v eir It:mental Monitoring roject

\gnat 'lace
viemphis, Tennessee 38101

T.4sar Mr. C:arno.

EXHIBIT III

July- 8, 1974

.,Ifice Address,
3treet, N. .

Atlanta, Ceargla 30303

rete:1 we are happy to furnish you with the following information. 'foil

-All! fin I the ILLtren I gave you from memory are inaccurate: the following are

the correct figures:

1971 1972 1973

..‘oerating 7:..xpenaes: S21, 1)0, 16 $23, 823, 752 $ 30, 855, 169

1401-r.urtort '.rants were as follows:

of Nur:gay. $ 950,090

'12; - &tient el.:11n1c: 106,_987
Total $ 1, 056, 98.7

:ervices to ergots, Unable to ay.

arst nGtice of er-i1ce3 to persons usable to ?ay appear.3 in the :Memphis
ream- "cimitar on .A.pril 26, 1971. t...11 May 8, 1973. we receive?, a notice from

U he :late of Tennessee, Department of ublic Health. that were In presumptive
rr1211anc e.

The second notice was In the Merriphie ''ress-5'cimitar on prl1 4, 1974.
April 11. 117 we received a notice from the State of Tennessee, 7„epartrrient of
&site Health we were In compliance with the Hill-Burton charity care regulations.

1971 172 1)73

-rourit of Atariti renAered 
to iniiqent patient $ 1 , 083. 457 $1. '3;„ 751 $ 1, 367, .91

Very truly yours,

Executive !Director
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MEMPHIS PRESS SCIMITAR
Saturday, November 23, 1974

EXHIBIT IV

'Not Meeting Free Service Obligation to Indigents'

Charges Against Methodist Hospital
By PEGGY BURCH
Press-Scimitar Stet Writer

Methodist Hospital in
Memphis is included in
charges made by a govern-
ment monitoring project that
many Southern hospitals re-
ceiving federal funds are not
meeting their olligation to
provide free med cal stevice
to indigent patienls.

Allan Crimm, of the SOuth-
e r n Regional Counod in
Atlanta, has prepared, a re-
port on the council's investi-
gation in 25 cities in 11
Southern states to be
presented to the healtli Sub-
committee of the U.S. Senate
Committee on Labor and
Public Welfare.
Crimm's report states that

"facilities throughout t lie
South are still not meeting
their legal obligation to pro-
vide free medical service."

Methodist Hospital receiv-
ed $1,056,988 under the Hill-
Burton Medical Facilities
Construction Act, according

to the report, with an obliga-
tion to provide $105,699 in
free service. Methodist
applied to r no Medicaid
reimbursements f o r Indi-
gents, the report says.

C. Henry Hottum, execu-
tive director of Methodist, I
said today that the hospital I
does not apply for Medicaid!
funds because of "complex-
ities in filing for the funds,
and inadequate appropria-
tions."
The report charges that

Methodist limits its number
of indigent patients by using
geographical restrictions.
Hottum is quoted as saying
that indigent patients are not
accepted from Shelby
County because "they are
the responsibility of the City
of Memphis Hospital."

Hottum said the hospital
"does not refuse indigent pa-
tients from Shelby County,
but we put emphasis on out- :

of-county indigent patients
because the City Hospital
h a s government funds to
treat Shelby County indigent
patients."
Southern Regional Council,

a non-profit organization
established 30years age aiid
based in Atlanta, began its
monitoring project in 1973.
Dr. Philip Caper, medical
consultant to the Senate
health subcommittee, invited
the report by the monitoring
project.
Crimm is expected to tell

the subcommittee members
Monday that project findings
were:

• That some facilities use
"loopholes" to avoid ac-
counting for specific free
service dollar amounts.

• That hospitals include
highly questionable

expenses."

• That public notification
of free service for indigent
patients is inadequate.

• That patients eligible for
free service are turned away
because of "arbitrary" geo-
graphic or service
limitations.

40 That state agencies"do
not monitor the, hosp4Pkis'
records on indigent:patients.

• That the Department of
Health, Eduesition and Wel-
fare regional of ficee "con-
done this lack of effective
evaluation a n d enforce-
ment" by approving inade-
quate state plans.

Facilities receiving Hill-
Burton funds are required to
choose one of tour options to
calculate their free service
obligation.
Hottum said although

Methodist does not record
services to Medicaid pa-
tients on t h e Medicaid
forms, "our hospital exceeds
its obligations in providing;
indigent patient care and
we've not turned away any
Medicaid patients."
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EXHIBIT V

Methodist Rebuffs Charges on Indigents
By PEGGY BURCH
Pras-Sdmilar 551ff wow

Methodist Hospital. offi-

cial/a today rebuffed charges

that they do not treat their
share of Indigent patients,
saying the hospital provides
13 nmes more free.medical
services than federal regula-
tions require.
C. Henry Hottum J r ,

executive di re c tor of
Methodist, said the hospital
is required only to provide
9195,699 in free mediohl serv-

ices in 1973 under stipula-
tions of a federal grant, but
the hospital actually pro-
vided 91,367,494 in free medi-
c'al.serviees.

Hottum said "If we would
nut in all our free services,
they would eXceed $5 million
for the year 1973)."
A government monitoring

,project yesterday submitted
a report to a U. S. Senate
subcommittee charging that
some Southern hospitals, in-
cluding Methodist, do not
provide all the free medical
services they agree to pro-
Vide when they receive
federal grants.

MEMPHIS PRESS SCIMITAR

Tuesday, November 26,  I ()7-1-

Allan Crimm, health con-
sultant to Southern Regional
Council in Atlanta, reported
to the health subcommittee
-ofthe U. S. Senate Commit-
tee on Labor and 'Public Wel-
fare, that Methodist did not
account for its free services
by applying fOr federal reim-
bursement under the Medic-
aid program.
Harry C. Mobley, an

administrator at Methodist,
said the number of beds
available at the hospital con-

trots t h e amount of free
service the hospital can ren-
der.
-We are always running

about OS per cent occupancy.
and we review the charity
work we've done on a
monthly basis." he said.

Hottum said the hospital
does not apply for Medicaid
funds because the applica-
tion system is too complex
and the funds received for

Turn to Page 3—HOSPITAL

Hosgital Says
Charges False
reimbursement "are inade-
quate."
"We have feh. we were

better off to forfeit the little
money we would get from
Medicaid, and continue with
cur present system," Hot-
tum said.
T h e Southern Regional

council report also charged
that the hospital did not
treat indigent patients from
Shelby County "because the
administrator contends that
Indigents are supposed to
use the county-operated
hosnital."
Blum said Shelby Coun-

ty residents on Medicaid are
not timed away from the
hospital. "We have n o t
brol,cn down t h e dollar
v,lue of treatment f n r
Shelby County patients, but
59 per rent of our cliari na-
tirnt days in 1973 were for
Shelby County indigent pa-
tients," he said.

Hottilm said free medical
service t.ri intheent patients
at Methodist in 1974 will be
25 ner cent more than the
$1.3 million accounted for
last year.
T h r Methodist officials

said they hail been reconsid-
ering the hospital's decision
not to apply for Medic,' '
funds prior in nublications of '
Crirnm's report.
"We are re-examinine the

Medicaid program constant-
ly. but we keep coming back
to our initial decision and
reasoning n o t to apply."
vtobley said.
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EXHIBIT VI

METHODIST HOSPITALS
Central Unit-1265 Union Avenue Telephone ,901 726-7000 Memphis Tennessee 38104
Methodist South 'John R Flippin Memorial Hospital -1300 Wesley Drive
Telephone (901,332-9100 Memphis.Tennessee 38116

November 26, 1974

Mr. Allen Grimm
Southern Governmental Monitoring Project
52 Fairlie treet, N. W.
Atlanta, Georgia 30303

Dear Mr. Grimm:

We must contest your report to the Health Subcommittee of the Senate Com-
mittee on Labor and Public Welfare dated November 25, insofar as your
statements concerning Methodist Hospitals of Memphis, Tennessee, in which
you state:

"A Memphis, Tennessee facility, for example, will not admit
residents of the county in which it is located. The administrator
contends that indigents are supposed to go to the county-operated
hospital for the medical care they need."

This is not true. We rendered over $600, 000 in free care for indigent resi-
dents of Shelby County in 1973.

In July, your agent James C. Camp came unannounced to my office. I saw
him on his first visit and answered some of his questions, including our
position on the Medicaid program. For several reasons, we had not parti-
cipated in the Medicaid program; but I told him we did not deny admission
to the patients eligible for Medicaid, who chose to come in under the care
of our House Staff. He asked for some figures, which I cited from memory.
I promised to complete answering his questions and to furnish more specific
figures, if he would give me more information about the Southern Govern-
mental Monitoring Project. My reply was dated July 8, 1974, a copy of which
is attached.

As you can see by the letter, during the year of 1973, we gave $1,367,494 of
free care to indigent patients. This is far in excess of the government's re-
quirement of 10% of our Hill-Burton Grants, which were $1,056, 987. (10%
thereof is $105,699). We have gin-as much free care to the indigents dur-
ing the first 9 months of 1974, as we did in the full year of 1973. The number
of patient days of care to residents of Shelby County represents 50% of our
total patient days to the indigent. Therefore, your statements about our not
servicing the indigent in Shelby County are completely false. These figures

are exclusive of Medicare discounts and bad debts.
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Mr. Allen Crimm

November 26, 1974

Page 2

When all of our free services are computed, we will give this year over

$7,000,000 of free service. This represents a larger percentage of our

total patient income than the amount given by most voluntary private hos
pitals.

We expect you to correct the false information you are distributing regard-

ing Methodi,st Hospitals of Memphis.

Sincerely yours,

./

-

C. Henry Hottum,

Executive Director

CHH:bn

cc: U. S. Senator Howard Baker, Washington, D. C.

cc: U. S. Senator Bill Brock, Washington, D. C.
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HEALTH PLANNING COUNCIL, INC.
FOR REGION 3

1120 KANAWHA VALLEY BUILDING, CHARLESTON, WEST VIRGINIA 25301
Area Code 304-346-0656

Planning to Meet Community Health Needs for:
Boone, Clay, Kanawha, and Putnam Counties

November 27, 1974

Dr. Philip Caper
4228 Dirkson Office Building
Washington, D. C. 20501

Re: Hearings of Subcommittee on Health of
the Committee on Labor and Public Welfare;
November 25, 1974; regarding the National
Health Policy Planning and Resource Develop-
ment Act of 1974, S-2994.

Dear Dr. Caper,

I regret that I was not apprised of the above hearings until the very day
they were held, as I would have preferred that you receive the material I
am sending prior to the hearings. Nevertheless, I wish to comment on one
aspect of the hearings in which I understand Ms. Marilyn Rose was involved,
specifically the failure of both HEW and many of the State Hill Burton Agencies
to comply with federal regulations pertaining to the provision of free and below
cost care in hospitals receiving Hill Burton funds.

Enclosed you will find some material which shows the apparent disinterest
on the part of HEW and the West Virginia State Hill Burton Agency in performing
their legal obligations as to establishing and enforcing standards for determining
who is unable to pay for health care. I do not know if the actions of the West
Virginia State Hill Burton Agency and HEW are typical of other States on this
issue, but I feel that this information may be helpful to you in assessing com-
pliance with Section 53:111 of the Federal Regulations (Part 53, Chapter I, Title
VI Of the Public Health Service Act £42 USC 219 et seq.] ) in this state.

Exhibit 1 is the appendix H, (Methods of Administration Services for People 
Unable to Pay) to the West Virginia State Plan developed in 1974. I believe my
letter to the West Virginia Hospital Association (Exhibit 2) dated July 22, 1974,
details the manner in which the 1974 Appendix H fails to comply with the regula-
tions as aforementioned. I think it is interesting that almost two years after the
regulations became effective, this State Hill Burton Agency had not yet developed
criteria for identifying persons unable to pay for services.

Comprehensive Health Planning is Democracy in Action
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Dr. Philip Caper
Page 2
November 27, 1974

Exhibit 3 is the response which I received from HEW, dated August 7,
1974, after HEW received a copy of my letter to the West Virginia Hospital
Association, (Exhibit 2). As this letter from HEW indicated that the State
Hill Burton Agency had developed a revised Appendix, we obtained the re-
vised Appendix, labeled Exhibit 4. Exhibit 5 is a letter dated August 12,
1974, which I wrote to HEW after receiving the revised Appendix H which
also did not conform with the federal regulations. I believe Exhibit 5, my
letter, details the problems with the new Appendix H. Exhibit 6 is the letter
I wrote to HEW in attempt to receive a reply to my letter of August 12,
1974. I have not to this day received any reply from HEW. To the best of
our knowledge, HEW has approved the revised Appendix, Exhibit 4, despite
its complete inadequacy.

Twenty-two and two tenths percent (22.2%) of the population in West
Virginia are below the poverty level. Twenty-three and one tenth percent
(23.1%) of this regions' population are below the poverty level. You will
see if you look at the chart at the end of Exhibit 4 that Medicaid in this state
does not cover all those below the poverty level. Just one example of this is
that Supplemental Security Income is available for those eligible who receive
income in excess of the figures shown on the Medicaid chart. It is apparent
to me that a number of persons in this state who are not only medically indigent
but simply indigent may be suffering unnecessarily as a result of the failure of
the State Hill Burton Agency to draft an appendix which complys with the law
and the failure of HEW to insist that they do so.

I understand that you want suggestions as to how to ensure that HEW will
perform its obligations in this matter. I wish the matter would receive far
more publicity nationwide than it has to date. A more concrete suggestion is
that HEW regulations should be amended to provide for citizens suits against
the facilities, the Hill Burton Agencies, and HEW if any part of the state plan
pertaining to free care is not in compliance by a date to be set for all states
according to a compliance schedule. It should be required that all parts of
the State Plans pertaining to free care be published in the Federal Register,
with periods for comment.

Finally I would add that I hope hospitals will comply' with new rules
to be published in the Federal Register mandating posting of their obliga-
tions under the free and below cost care requirement, but without publicity
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Dr. Philip Caper
Page 3
November 27, 1974

and enforcement,. I am again hesitant to expect compliance, at least
in this state.

I hope this letter and the enclosed material will be helpful to you.

Yours sincerely,

Deborah Lewis Rodecker
Health Law Advisor"

Enclosure

DLR/dlj
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EXHIBIT 1

West Virginia State Department of Health
- Charleston, West Virginia 25305

N. H. Dyer, M. D., N. P. H., State Director of Health

Appendix H: Methods of Administration 

' Services for People Unable to Pay

Procedures for governing the provision of services for persons unable to

pay, pursuant to Section 53.111 of the Federal Regulations (Part 53,

Chapter I, Title VI of the Public Health Service Act [42 USC 219 et seq.]),

which were printed in the FEDERAL REGISTER (Vol. 37, NO. 142, July 22,

1972), became effective for each Facility when its new fiscal year begins

after NoveMber 4, 1972.

1. PURPOSE

It has been alleged and proven in recent court actions throughout the

country that some medical facilities which have received Federal

financial assistance in construction were rejecting nonpaying patients

contrary to Federal laws and the conditions to which the medical faci-

lities agreed in accepting Federal financial assistance. The Regula-

tions require State Agencies to insure the providing of uncompensated

services by establishing levels of uncompensated services on a

facility-by-facility basis, taking into consideration the budgets and

finances of the facilities, the types of services provided, the need

within the area for uncompensated services; and the extent of uncom-

pensated services jointly provided with other facilities in the area.

2. DEFINITIONS 

a. FACILITY - Hospitals, long-term care facilities, outpatient faci-

lities, rehabilitation facilities and public health centers which

have received or will receive Federal financial assistance under

the Federal Act.

FISCAL YEAR - The fiscal year of the facility.

C. OPERATING  COSTS - The actual operating costs (less Medicare and

Medicaid actual and estimated reimbursements) of the facility for

a fiscal year as determined in accordance with cost determination

principles and requirements under Title XVIII of the Social

Security Act. These costs shall be deb-ermined for the entire

facility and for all patients regardless of source of payment for

care received.

d. REASONABLE COST - The cost of providing services to a specific

patient determined in accordance with cost determination princi-

ples and requirements under Title XVIII of the Social Security •

Act.
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e. UNCOMPENSATED smarrs - Services which are made available to
persons unable to pay therefor without Charge or at a Charge
which is less than the reasonable cost of such services. The
level of such services is measured by the difference between the
amount charged such persons for such services and the reasonable
cost thereof.

f. REASONABLE VOLUME OF SERVICES FOR PERSONS UNABLE TO PAY THEREFOR -
A level of uncompensated services which meets a need tbr such
services in the area served by a facility and which is within the
financial ability of such facility to provide.

gr. STATE AGENCY - The West Virginia State Department of Health, which
is the sole agency designated to administer Title VI of the Public
Health Service Act in West Virginia.

3. APPLICABILITY 

The proviSions of the Regulations are applicable to each facility
which has received, or will receive, Federal financial assistance
under the Federal Act. Time periods during which facilities are com-
mitted to provide uncompensated services are:

a. In mses of Federal grants, oammitnant period is for twenty (20)
years after Project completion.

b. In cases of Federal loans or loan:guarantees, commitment period
is for the life of the loan, which is generally a maximum of
twenty-five (25) years.

4. PRESUMPTIVE COMPLIANCE GUIDELINES FOR REASONABLE., VOLUME OF SERVICES 
TO BE PROVIDED 

a. A facility is required (Unless the requirement is waived under
procedures outlined in Section 8 that follows) to provide during
each fiscal year a reasonable volume of services under one of
the following Cptions:

(1) Certifies in writing to the State Agency that for the current
fiscal year it will not exclude any person from admission on
the ground that such person is unable to pay for needed
services, and that it will rake available for each person so
admitted services provided by the facility without Charge or
at a Charge below reasonable cost which does not exceed any
such person's ability to pay therefor, as determined in
accordance with eligibility criteria in Section 10 that
follows.

(2) Budgets for the support of and makes available for the cur-
rent fiscal year upon request, uncompensated services at a
level not less than, the lesser of:
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(a) The sum of the Operating Costs (less Medicare and Medi-
caid reimbursements) times three (3) percent, or

(b) Ten (10) percent of all Federal financial assistance
provided to or on behalf of the facility on completed
Projects under the Federal Act.

b. A facility unable to net one of these Options may submit to the
State Agency a detailed account of the extent of uncompensated
services it is currently providing and proposes to provide. In
such cases the State Agency will establish, under procedures out-
lined in Section 9 that follows, a level of uncompensated service's
to be provided by the facility.

5. COMPLIANCE REPORTS BY FACILITY 

Not later than 120 days following the end of EACH fiscal year, each
facility shall file with the State Agency the following documents:

a. A STATEMENT ELECTING ONE OF THE OPTIWS DFSCRIBED IN SECTION 4
OF THESE RULES.

b. A COPY OF ITS ANNUAL FINANCIAL STATEMENT INDICATING THE AMOUNT OF
UNCOMENSATED SERVICES PROVIDED DURING THE YEAR. If the level of
services provided was less than the compliance guidelines or a
level established by the State Agency, the facility must justify
the lesser level of services provided and clEvArly describe a
positive action plan to assure the availability and utilization
of the level of uncompensated services to be established for the

current year. The positive action plan shall utilize press

releases or other means as deemed appropriate by the facility to
bring to the attention of the public the availability of and
eligibility conditions for the specified level of uncompensated
services.

c. A COPY OF THAT PORTION OF THE ADOPThll BUDGET OF THE FACILITY FOR
THE CURRENT.FISCAL YEAR INDICATING THE LEVEL OF UNCOMPENSATED

SERVICFs WHICH HAS BEEN BUDGETED. Such portion of the budget for

uncompensated services shall be based on the operating costs of

the facility for the preceding fiscal year with due consideration

being given to probable increases in operating costs. If the

budgeted level of uncompensated services does not conform to the

presumptive compliance guidelines, the facility shall justify its

proposal to provide a lesser level of uncompensated services and

the State Agency will establish, under procedures outlined in

Section 9 that follows, a level of uncompensated services to be

provided.

d. SUCH ADDITIONAL REPORTS related to compliance with the assurances

of the facility to provide uncompensated services as the State

Agency may reasonably require.
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e. Pending the establishment of a level of uncompensated services
for any fiscal year pursuant to Section 9 that follows, the
facility shall in such fiscal year provide a level of services
which is the higher of:

(1) The level established for the preceding year (of if no level
has been eatablished for such prior year, the level of ser-
vices provided in such yer), or .

(2) The level proposed in its adopted budget for the current
fiscal year.

6. QUALIFYING SERVICE

A facility in determining the amount of uncompensated services pro-
vided, shall:

a., INCLUDE ONLY THOSE SERVICES PROVIDED TO AN INDIVIDUAL WITH
RESPECT TO THE FACILITY WHICH HAS MADE A WRITTEN DETERMINATION,
PRIOR To. ANY COLLECTION EFFORT OTHER THAN RENDITION OF =Is,
THAT SUCH INDIVIDUAL IS UNABLE TO PAY THEREFOR (under the
criteria stated in Section 10 that follows, except that such
collection efforts may be made against a third party insurer or
a governmental program. Bad debts, per se, shall not be included.

b.ENdlude any amount:

(1) Received, or entitled to be received from a third party
insurer or under a governmental program.

(2) That is the reasonable cost of any services for which pay-
ment in whole or in part would be available under a govern-
mental program (e.g. Medicare and Medicaid) in which the
facility, although eligible to do so, does not par'.icipate,
but only to the extent of such otherwise available payment.

7. DUTIES OF THE STATE AGENCY 

In administering this Program, the State Agency will:

a. Advise facilities, or any person making request, on criteria for
identifying persons unable to pay, as set forth in Section 10
that follows.

b. AnnnAlly perform evaluations of the amount .of the various ser-

vices provided in each facility to determine whether the assur-
ances 'submitted by the facility, pursuant to the foregoing
Sections 4 and 5, are in compliance. Evaluations of each faci-

lity for uncompensated services and financial statements of such
facilities filed pursuant to Section 646 of the Federal Act, to
show the financial operations of the facility, the costs to the

facility of providing health services in the facility and the ,

Charges made by the facility for providing such services during

the fiscal year. Within sixty (60) days after receipt of thor.? \
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(1) Accept the proposed plan submitted by the facility, or

(2) Establish, for the facility, a level of uncompensated ser-
vices to be provided under procedures outlined in Section 9
that follows.

(3) Notify the facility in writing of the level of uncompensated
services, which the State Agency has established for the
facility for the current fiscal year in accordance with
Paragraphs 7b(1) or (2) above. At the time of notifying the,
facility, the State Agency will also publish as a PUBLIC
NOTICE in a newspaper of general circulation within the
community served by the facility THE RATE THAT HAS BEEN
ESTABLISHED for the facility for the current fiscal year.

Establish procedures for the investigation of complaints charging
a facility with failure to provide a reasonable volume of uncom-
pensated service.

Provide adequate methods of enforcement of the assurance, inclu-
ding effective sanctions to be applied against any facility which
fails to provide a reasonable volume of uncompensated services.
Such sanctions may inclnrle, but are not limited to, license revo-
cation, termination of State assistance, and court action.

e. Annually, report in writing to the Secretary, its evaluation of
each facility's compliance with the assurance, the disposition of
each complaint received by the State Agency, proposed remedial
action with respect to each facility found by the State Agency to
be not in compliance with the assurance and the status of such
remedial action.

f. Promptly report the institution of any legal action against a
facility or the State. Agency involving compliance with the assur-
ance to the Regional Attorney and the Regional Health Director of
the 'Department of Health, Education and Welfare.

8. WAIVER PROCEDURES 

Any facility which feels that its financial condition will not permit
the providing of a reasonable volume of uncompensated services may
request a waiver from the requirement to provide such services. Pro-
cedures'for requesting and Obtaining a waiver are, in order:

a. The facility shall submit to the State Agency a request for
waiver. Such request shall fully document the financial position
of the facility and the reasons why a reasonable volume of uncom-
pensated services cannot be provided.

b. The State Agency will publish in a newspaper of general circula-
tion in the area served by the facility a notice of the request .
for waiver and invite public oommmt thereon within thirty (30)
days of the date of the notice. All coments received will be
available for public inspection, at the State Agency.
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c. The State Ar.pncy will duly consider the request and comments
received from the public in arriving at a decision. Notice of the
decision on the request for waiver will be given to all interested
persons and to the public.

a. The State Agency will then submit the request and all pertinent
documents to the Secretary of Health, Education and Welfare for
approval of the determination.

9. PROCEDURES FORME STATE AGENCY TO ESTABLISH A LEVEL OF UNCOMPENSATED 
SERVICFS 

In the event it becomes necnqsary for the State Agency to establish a
level of uncompensated services to be provided by a facility, the
following procedures will apply, in order:

a- Within sixty (60) days after receipt, the State Agency will review
and evaluate the annlial financial statement, budget, and related
documents submitted by the facility pursuant to the foregoing
Section 5 and establish a level of uncompensated services, equal
to or less than the presumptive compliance guidelines, to be pro-
vided by the facility. The level of uncompensated services will
be determined, by applying the following criteria:

(1) The financial status of the facility, taking account of in-
come from all sources, and its financial ability to provide
uncompensated services.

(2) .The nature and quantity of services provided by the facility.

(3). The need within'the area served by the facility for the pro-
vision, without Charge or at a charge less than reasonable
cost, for services of the nature provided or to be provided
by the facility.

(4) The extent and nature of joint or cooperative programs with
other facilities providing for uncompensated services and
the extant and nature of outreach services directed to the
needs of under-served areas.

b. Upon reaching a decision, the State Agency will notify the faci-
lity, in writing, of the level of uncompensated services which it
has established for the facility for the fiscal year. con-
currently, the State Agency will publish in a newspaper of general
Circulation in the area served by the facility a Public Notice of
the rate that has been established, a statement that the documents
upon which the. State Agency based its determination are available •
for public inspection at a location and time prescribed and that
persons wishing to object to the rate can do so by writing to the
State Agency within twenty (20) days .after publication of the
notice.

44-376 0 - 75 - 16
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C. The State Agency will give Public Notice of the receipt of objec-

tions rendered by the public and will make the objections and

their supporting documents available for public inspection and

comment. If it deems the action necessary, the State Agency may

set a public hearing on the objections and will give notice of

. such hearing to all interested parties and to the public.

d. The State Agency will, within sixty (60) days of the expiration

of the period within which objections may be filed, rule upon the

objections in writing, stating its reason for accepting or over-

ruling them, in whole or part, and establish a final level of

uncompensated care tobe provided. Notice of the final determina-

tion will be nailed to the facility and to all persons who filed

objections or who participated in the proceedings leading to the

redetermination.

e7 Within twenty (20) days of receipt of the written notice of this

final determination, the facility'or any other interested person

or Organization may submit to the Secretary of Health, Education

and Welfare a written request for review of the final determina-

tion of the State Agency.

f. On review, the Secretary may sustain or reject the determination

of the State Agency. In case of the latter, the Secretary will

establish a level of uncompensated services which he determines

appropriate.

g. The level of uncompensated services established for the facility

under this Section for any fiscal year shall constitute a reason-

able volume of services for persons unable to pay therefor with

respect to such facility for such fiscal year.

10. FT.TGIBILITY CRITERIA

a. Once a level of uncompensated services to be provided by a

facility has been established, it is thereafter the responsibility

of the facility administrator to determine HOW, WHEN, and TO WHO
M

these services will be provided. There are no standards or guide-

lines which positively identify a person or family as eli
gible to

receive full or partial uncompensated services. Each case must

be evaluated on its own milts, as there are numerous persons 
and

families who are otherwise self-supporting but unable to pay
 the,

full charge for needed services.

b. The decision on each application for uncompensated services s
hould

be based on the following or similar factors;

(1) The health and medical care insurance coverage, personal or

• family income, size of the patient's family, and other fi
nan-

cial obligations and resources of the patient or the fami
ly

in relation to the reasonable cost of the services..

(2) Generally recognized standards of need such as;
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(3)

(a) The latest median income statistics per county as
obtained from census tracts. (See attached)

(b) -Eligibility requirements for the medically needy as
obtained from the West Virginia Department of Welfare,
"Medical Eligibility Manual." (See sttached)

Any other equivalent measures which are found by the Secre-
tary of Health, Education and Welfare to provide a reasonable
basis for determining an individual's ability to pay for
needed medical services.

c. It shall be the responsibility of the facility administrator to
establish and maintain procedures under which applications for
uncompensated services are received, evaluated and approved or
denied. A copy of all completed applications (approved or
denied) shall be maintained by each facility and available for
review by the State Agency upon request. The facility shall
provide a copy of the criteria it uses for identifying persons
unable to pay, upon request, to any patient or former patient of
the facility and to any person seeking services from the facility.
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lek.st Virginia Counties 1970 Median Income
Alphabetical Listing

Rank County

19/0
Median
Income . Percentile

7 Barbour $3,749 20th
46 Berkeley $6,740 90th
28 Boone $5,164 60th
5 Braxton $3,560 10th
54 Brooke $8,379 100th
39 Cabell $6,095 80th
6 Calhoun $3,602 20th
4 Clay $3,488 10th
13 Doddridge $4,079 30th
20 Fayette $4,431 40th
1 j 4 Gilmer $2,166 10th
21 Grant $4,519 40th

27 Greenbrier '$5,035 - 50th
29 Hampshire $5,363 60th

5,5 Hancock $9,417 100th

15 Hardy $4,294 30th

44 Harrison $6,270 80th

49 Jackson $7,264 90th

36 Jefferson $5,958 70th

50 Kanawha $7,382 100th

24 Lewis $4,714 50th

10 Lincoln $3,857 ' 20th

35 Logan $5,917 70th

26 McDowell $4,857 50th

41 Marion $6,156 80th

51 Marshall $7,518 100th

3/ Mason $6,020 Nth

32 Mercer '$5,518 60th

43 Mineral $6,242 80th .

12 Mingo $3,995 30th

8 Monongalia $3,836 20th

23, Monroe $4,592 50th

381 Morgan $6,020 70th

33 Nicholas $5,626 60th

42 Ohio $6,162 80th

11 Pendleton $3,910 20th

48 Pleasants $7,189 90th

14 Pocahontas $4,293 30th

25 Preston $4,838 50th

52 Putnan $7,539 100th

30 Raleigh $5,374 60th

16 Randolph $4,339 30th

22 Ritchie .$4,560 40th

18 Bane $4,354 40th
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West Virginia Counties 1970 Y4dian Incame
Alphabetical Listing

Rank County

1970
M2dian
Incom Percentile

9 Surra2rs $3,839 20th
31 Taylor $5,432 60th
17 Tucker $4,339 40th

'4.yler $5,786 70th
3 Upshur $3,422 10th
40 Wayne $6,129 80th
2 Webster $3,392 10th
47 Wetzel $6,)56 90th
19 Wirt $4,420 40th
53 Wood $7,610 100th

• 45 Wyoming . $6,632 90th
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EXHIBIT 2

PLAkIviG COUNCil,
Fora RECION 3

1120 KANAWHA VALLEY BUILDING, CHARLESTON, WEST VIRGINIA 25301

Area Code 304-346-0656

Planning to Meet Community Health Needs for:

Boone, Clay, Kanawha, and Putnam Counties

July 22, 1974

Mr. Harold Spangler
West Virginia Hospital Association
1219 Virginia Street, East
Charleston, West Virginia 25301

Dear Mr. Spangler:

In accordance with our discussion of recent date, I am

writing to point out portions of the West Virginia State

Department of Health State Plan, Appendix H, Methods of 

Administration Services for People Unable to Pay, which in

my judgment do not comply with the law.

1. The Federal Regulations clearly state at 53.111(g)

(Part 53, Chapter I, Title VI of the Public Health Service

Act (42 USC 219 et seq. 1) printed in the Federal Register 

(vol. 37, no. 142, July 22, 1972):

"(1) The State Agency shall set forth in its

State plan, subject to approval by the Secretary,

criteria for identifying persons unable to pay for

services, which shall include persons who are other-

wise self-supporting but unable to pay the full

charge for needed services. Such criteria shall

be based on the following or similar factors:

"(i) The health and medical care insurance

coverage, personal or family income, the size of

the patient's family, and other financial obliga-

tions and resources of the patient or the family

in relation to the reasonable cost of the services;

"(ii) Generally recognized standards of need

such as (a) the State standards for the medically

needy as determined for the purposes of the Aid for

Families with Dependent Children Program; (b) the

current Social Security Administration poverty in-

come level; (c) the current office of Economic

Opportunity Income Poverty Guidelines applicable

in the area; or

Conenotion.iva Planning IN OunnucrinqVIAt11.4,1
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Mr. Harold Spangler
Page 2
July 22, 1974

"(iii) Any other equivalent measures which are
found by the Secretary to provide a reasonable basis
for determining an individual's ability to pay for
medical and hospital services."

Pursuant to this mandate, the West Virginia State Department
of Health has provided in its State plan, Appendix H, at 10.
Eligibility Criteria, the following:

"a. Once a level of uncompensated services
to be provided by a facility has been established,
it is thereafter the responsibility of the facility
administrator to determine HOW, WHEN, and TO WHOM
these services will be provided. There are no
standards or guidelines which positively identify
a person or family as eligible to receive full or
partial uncompensated services. Each case must be
evaluated on its own merits, as there are numerous
persons and families who are otherwise self-supporting
but unable to pay the full charge for needed services.

"b. The decision on each application for un-
compensated services should be based on the following
or similar factors:

(1) The health and medical care insurance
coverage, personal or family income, size of
the patient's family, and other financial
obligations and resources of the patient or
the family in relation to the reasonable cost
of the services.

(2) Generally recognized standards of need
such as:

(a) The latest median income statistic
per county as obtained from census facts.

(b) Eligibility requirements for the
medically needy as obtained from the West
Virginia Department of Welfare, 'Medical
Eligibility Manual.'
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Mr. Harold Spangler
Page 3
July 22, 1974

(3) Any other equivalent measures which are

found by the Secretary of Health, Education and

Welfare to provide a reasonable basis for deter-

mining an individual's ability to pay for needed

medical sources.

"c. It shall be the responsibility of the

facility administrator to establish and maintain pro-

cedures under which application for uncompensated

services are received, evaluated, and approved or

denied. A copy of all completed applications (ap-

proved or denied) shall be maintained by each facility

and available for review by the State Agency upon re-

quest. The facility shall provide a copy of the cri-

teria it uses for identifying persons unable to pay,

upon request, to any patient or former patient of the

facility and to any person seeking services from the

facility."

It should be readily apparent that the State Department

of Health has not set forth in its plan any criteria for

identifying persons unable to pay for services. The plan

instead delegates to the facility administrator the respon-

sibility to determine how, when and to whom the servic
es will

be provided. Rather than setting a standard based on the

factors outlined in the regulations, the plan simply s
tates

that there are no standards or guidelines which positively

identify a person or family as eligible to receive full o
r

partial uncompensated services. The regulations, however,

clearly state that the State Agency must set forth s
tandards

in its state plan. This has not been done. It has always been

my understanding that the purpose of stipulating in 
the regula-

tions that the State Agency must establish criteria wa
s to take

away from facility administrators the discretion to 
decide on

an individual basis who could and could not pay f
or service.

In my judgment, to give such discretion to the facil
ity ad-

ministrators unlawfully delegates the authority to 
establish

the criteria.

Secondly, the latest median income statistics per co
unty

(enclosed), as obtained from census facts, are prese
nted in the

plan as indicative of a "generally recognized standa
rd of need."

Not only are median income statistics per county not
 generally

recognized standards of need as outlined in the r
egulations at

(g)(1)(ii), but it is difficult to imagine the Secre
tary of HEW
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July 22, 1974

finding that such statistics are "equivalent measures" for
determining an individual's ability to pay for medical and
hospital services.(53.111(g)(1)(iii)].

I fail to see how this list meaningfully assists a facility
administrator in determining whether or not an individual has
the ability to pay. Does an individual living in Clay County
who has an income of $4,000 per year have the ability to pay
for service because his income is above the Clay County median
of $3,488, while an individual who has an income of $7,000 who
lives in Putnam doesn't have the ability to pay for service
because his income is below the Putnam County median of $7,539?

2. The regulations provide at 53.111(i)(3) that "The State
plan shall provide for adequate methods of enforcement of the
assurance, including effective sanctions to be applied against
any facility which fails to comply with such assurance. Such
sanctions may include, but need not be limited to, license
revocation, termination of State assistance, and court action."

The West Virginia plan contains no such methods for en-
forcement. The plan, at 7.d., Duties of the State Agency,
merely recites the regulations on this point. But clearly the
plan itself must indicate what methods of enforcement have been
established. If there is no indication in the plan that the
State Agency has established certain enforcement methods, what
incentive is there for a hospital to comply with (in this case
nonexistent) standards?

3. Finally, I disagree with the wording of the West
Virginia State Department of Health Plan in 9. Procedures for 
the State Agency to Establish a Level of Uncompensated Services.
The plan states, "In the event it becomes necessary for the
State Agency to establish a level of uncompensated services to
be provided by a facility..." It is necessary every fiscal year
for the State Agency to establish such a level. [See 53.111(h)].
The State Agency must do so for each facility receiving Hill-
Burton (and ARC) funds. This State plan applies to those fa-
cilities. In my opinion, therefore, the use of the words "in
the event it becomes necessary" is misleading.

In summary, I do not know whether the Secretary of HEW
has approved this plan nor do I know whether and/or when the
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State Agency has published in the newspaper the rat
es established

for each facility, as required by law. In any event, for the

protection of the State Agency, the hospitals involved
, and the

patients who may be affected by the inadequate State p
lan pro-

visions, I suggest that the State plan be carefully re
evaluated

and rewritten to comply with the law.

Yours sincerely,

/
'-e(OLAK-e4

Deborah Lewis Rodecker
Health Law Advisor

DLR:npg

Enclosures 2

cc: Mr. Luther Burgess
West Virginia State Dept. of Health

Mr. John P. Morrison
Acting Regional Program Director, HEW
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EXHIBIT 3

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
REGION III

3535 MARKET STREET
PHILADELPHIA, PENNSYLVANIA 19101

August 7, 1974

Ms. Deborah L. Rodecker
Health Planning Council, Inc.
for Region III
1120 Kanawha Valley Building
Charleston, West Virginia 25301

Dear Ms. Rodecker:

PUBLIC HEALTH SERVICE

"mwc9EEMS2SUcm°'x
MAILING ADDRESS
P.O. BOX 13716
PHILADELPHIA,
PENNSYLVANIA 19101

Thank you for sharing with this office a copy of your letter of July 22, 1974
to Mr. Spangler of the west Virginia Hospital Association.

It seems that the material to which you responded was the same original
draft submission commented on earlier by this office. Our comments on
that draft were very similiar to those made by you in your letter.
The State agency has made changes to the original submission and we
suggest that you contact them requesting the new revision.

Sincerely yours,

C cDoc,,X.4
/----,John P. Morrison

Chief, Health Facilities Branch
Health Resources Development Division
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EXHIBIT 4

West Virginia State Department of Health
Charleston, West Virginia 25305

N. H. Dyer, M. D., M. P. N., State Director of Health

appendix H: Methods of Administration 

Services for People Unable to Pay 

Procedures for governing the provision of services for persons unable to
pay, pursuant to Section 53.111 of the Federal Regulations (Part 53,
Chapter I, Title VI of the Public Health Service Act (42 USC 219 et seq.3),
which were printed in the FEDERAL REGISTat (Vol. 37, No. 142, July 22,
1972), became effective for each Facility when its new fiscal year begins
after November 4, 1972.

1. PURPOSE 

It has been alleged and proven in recent court actions throughout the
country that soma medical facilities which have received Federal
financial assistance in construction were rejecting nonpaying patients
contrary to Federal laws and the conditions to which the medical faci-
lities agreed in accepting Federal financial assistance. The Regula-
tions require State Agencies to insure the providing of uncompensated
services by establishing levels of uncompensated services on a
facility-by-facility basis, taking into consideration the budgets and
finances of the facilities, the types of services provided, the need
within the area for uncompensated services, and the extent of uncom-
pensated services jointly provided with other facilities in the area.

2. DEFINITIONS 

a. F2CILITY - Hospitals, long-term care facilities, outpatient faci-
lities, rehabilitation facilities and public health centers which
have received or will receive Federal financial assistance under

the Federal Act.

b. FISCAL YEAR - The fiscal year of the facility.

C. OPERATING COSTS - The actual operating costs (less Medicare and

Y.Eacaid ac'cual and estimated reimbursements) of the facility for
a fiscal year as determined in accordance with cost determination
principles and recluirenents under Title XVIII of the Social
Security Act. These costs Shall be dateraLned for the entire

facility and for all patients regardless of source of payment for

care received.

d. REASONABLE COST - The cost of providing services to a specific

patient determined in accordance with cost determination princi-

ples and requirements under Title XVIII of the Social Security
Act.
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g.

e. UNCOMPENSATED SERVICPS - Services which are made available topersons unable to pay therefor without Charge or at a Chargewhich is less than the reasonable cost of such services. Thelevel of such services is measured by the difference between theamount charged such persons for such services and the reasonablecost thereof.

f. REASONABLE VOLUME OF SERVICES FOR PERSONS UNABLE TO PAYITIMREFOR -A level of uncompensated services which meets a need for suchservices in the area served by a facility and which is within thefinancial ability of such facility to provide.

STATE AGENCY - The West Virginia State Department of Health, whichis the sole agency designated to administer Title VI of the PublicHealth Service Act in West Virginia.

3. APPLICABILITY 

The provisions of the Regulations are applicable to each facility
which has received, or will receive, Federal financial assistance
under the Federal Act. Tim periods during which facilities are com-
mitted to provide uncompensated services are:

a. In cases of Federal grants, commitment period is for twenty (20)
years after Project completion.

b. In cases of Federal loans or loan guarantees, comitment period
is for the life of the loan, which is generally a maximum of
twenty-five (25) years.

4. PRESUMPTIVE COMPLIANCE GUIDELINES FOR REASONABLE VOLUME OF SERVICES 
TO BE PROVIDED

a. A facility is required (unless the requirement is waived under
procedures outlined in Section 8 that follows) to provide during
each fiscal year a reasonable volume of services under one of
the following Options:

(1) Certifies in writing to the State Agency that for the current
fiscal year it will not exclude any person from admission on
the ground that such person is unable to pay for needed
services, and that it will make available for each person so
admitted services provided by the facility without Charge or
at a Charge below reasonable cost which does not exceed any
such person's ability to pay therefor, as determined in
accordance with eligibility criteria in Section 10 that
follows.

(2) Budgets for the support of and makes available for the cur-
rent fiscal year upon request, uncompensated services at a
level not less than, the lesser of:
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A. Vu.

(a) The sum of the Operating Costs (less Medicare and Medi-
caid reimbursements) times three (3) percent, or

(b) Ten (10) percent of all Federal financial assistance
provided to or on behalf of the facility on completed
Projects under the Federal Act.

b. A facility unable to meet one of these Options may submit to the
State Agency a detailed account of the extent of uncompensated
services it is currently providing and proposes to provide. In
such cases the State Agency will establish, under procedures out-
lined in Section 9 that follows, a level of uncompensated services
to be provided by the facility.

5. COY2LIANCE REPORTS BY FACILITY 

Not later than 120 days following the end of EACH fiscAl year, each
facility shall file with the State Agency the following documents:

a. A STATEMENT ELECTING ONE OF THE OPTIONS DESCRIBED IN SECTION 4
OF THESE RULES.

b. A COPY OF ITS ANNUAL FINANCIAL STATEMENT INDICATING THE AMOUNT OF
UNCOMPENSATED SERVICES PROVIDED DURING THE YEAR. If the level of
services provided was less than the compliance guidelines or a
level established by the State Agency, the facility must justify
the lesser level of services provided ana clenrly describe a
positive action plan to assure the availability and utilization

of the level of uncompensated services to be established for the

current year. The positive action plan shall utilize press
releases or other means as deemed appropriate by the facility to

bring to the attention of the public the availability of and
eligibility conditions for the specified level of uncompensated

services.

C. A COPY OF THAT PORTION OF THE ADOPTED BUDGET OF THE FACILITY FOR

THE CURRENT FISCAL YEAR INDICATING THE LEVEL OF UNCCY2ENSATED

SERVICES WHICH HAS BEEN BUDGETED. Such portion of the budget for

uncompensated services shall be based on the operating costs of

the facility for the preceding fiscal year with due consideration

being given to probable increases in operating costs. If the

budgeted level of uncompensated services does not conform to the

presumptive compliance guidelines, the facility shall justify its

proposal to provide a lesser level of uncompensated services and

the State Agency will establish, under procedures outlined in

Section 9 that follows, a level of uncompensated services to be

provided.

cl4 SUCH ADDITIONAL REPORTS related to compliance with the assurances

of the facility to provide uncompensated services as the State

Agency may reasonably require.
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e.. Pending the establishment of a level of uncompensated servicesfor any fiscal yeAr pursuant to Section 9 that follows, the
facility shall in such fiscal year provide a level of services
which is the higher of:

(1) The level established for the preceding year (of if no level
has been eatablished for such prior year, the level of ser-
vices provided in such year), or

(2) The level proposed in its adopted budget for the current
fiscal year.

6. QUALIFYING SERVICE 

A facility in determining the amount of uncompensated services pro-
vided, shall:

a. INCLUDE ONLY THOSE SERVICES PROVIDED TO AN INDIVIDUAL WITH
RESPECT TO THE FACILITY WHICH HAS MADE AWIUTTEN awERMINATION,
PRIOR To. ANY COLLECTION EFFORT OTHER THAN RENDITION 02 BILLS,
THAT SUCH INDIVIDUAL IS UNABLE TO PAY IHEREFOR (under the
criteria stated in Section 10 that follows, except that such
collection efforts may be made against a third party insurer or
a governmental program. Bad debts, per se, shall not be included.

b. Exclude any amount:

(1) Beceived, or entitled to be received from a third party
insurer or under a governmental program.

(2) That is the reasonable cost of any services for which pay-
mont in whole or in part would be available under a govern-
mental program (e.g. Medicare and Medicaid) in which the
facility, although eligible to do so, does not participate,
but only to the extent of such otherwise available payment.

7. DUTIES OF THE STATE AGENCY 

In administering this Program, the State Agency will:

a. Advise facilities, or any person making request, on criteria for
identifying persons unable to pay, as set forth in Section 10
that follows.

b. Annually perform evaluations of the amount of the various ser-
vices provided in each facility to determine whether the assur-
ances submitted by the facility, pursuant to the foregoing
Sections 4 and 5, are in compliance. Evaluations of each faci-
lity for uncompensated services and financial statements of such
facilities filed pursuant to Section 646 of the Federal Act, to
show the financial operations of the facility, the costs to the
facility of providing health services in the facility and the
charges made by the facility for providing such services during
the fiscal year. Within sixty (60) days after receipt of these
docvments, the State Agency will;
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(1) Accept the proposed plan submitted by the facility, or

(2') Establish, for the facility, a level of uncompensated ser-
vices to be provided under procedures outlined in Section 9
that follows.

(3) Notify the facility in writing of the level of uncompensated
services, which the State Agency has established for the
.facility for the current fiscal year in accordance with

• Paragraphs 7b(1) or (2) above. At the time of notifying the
facility, the State Agency will also publish as a PUBLIC
NOTICE in a newspaper of general circulation within the

• community served by the facility TEE RATE THAT HAS BEEN
ESTABLISHED for the facility for the current fiscal year.

0. Complaints and Investigation: Any person, or any person or
organization on his behalf, who believes he has been denied ser-
vice in violation of an applicant's assurance obligations may
file a written statement with the State Agency setting forth the
particulars of his complaint and requesting an investigation.

(1) Within 30 days of receipt of such a complaint, the State
.Agency will undertake an investigation and will, upon the
complainant's request, arrange for his personal appearance
and permit the presentation of oral or written statements in
support of his complaint.

(2) Within 60 days of receiving the complaint, the State Agency
will notify the applicant and complainant, or their repre-

sentatives, in writing of its findings upon the complaint.
The applicant shall be advised of his rights to a fair
hearing as provided in the State Plan and of procedures for
seeking such a fair hearing.

d. Enforcement: When the State Agency finds, either after a com-

plaint or on the basis of its annual evaluation, that an appli-

cant is not complying with its assurance, the facility shall be

subject to but not limited to:

(1) License revocation;

(2) Termination of further Hill-Burton or State assistance

until the applicant complies;

(3) Court action; and

(4) Any other action' deemed appropriate and within the authority

of the State Agency.

e. Annually, report in writing to the Secretary, its evaluation of

each facility's compliance with the assurance, the disposition of

each complaint received by the State Agency, proposed remedial

action with respect to each facility found by the State Agency to

be not in compliance with the assurance and the status of such

remedial action. •
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f. Promptly report the institution of any legal action against a
facility or the State Agency involving compliance with the assur-
ance to the Regional Authority and the Regional Health Director of
the Department of Health, Education and Welfare.

8. mavm pRoclayms 

Any facility which feels that its financial condition will not permit
the providing of a reasonable volume of uncompensated services may
request a waiver from the requirement to provide such services. Pro-
cedures for requesting and obtaining a waiver are, in order:

a. The facility shall submit to the State Agency a request for•
waiver. Such request shall fully document the financial position
of the facility and the reasons why a reasonable volume of uncom-

. pensatcd services cannot be provided.

b. The State Agency will publish in a newspaper of general circula-
tion in the area served by the facility a notice of the request
for waiver and invite public comment thereon within thirty (30)
days of the date of the notice. All comments received will be
available for public inspection, at the State Agency.

c. The State Agency will duly consider the request and comments
received from the public in ,arriving at a decision. Notice of
the decision on the request for waiver will be given to all
interested persons and to the public.

d. The State Agency will then submit the request and all pertinent
documents to the Secretary of Health, Education and Welfare for
approval of the determination.

9. PROCEDURES FOR THE STATE AGENCY TO ESTABLISH A LEVEL OF UNCOMPENSATED 
SERVICES

In the event it becomes eecessary for the State Agency to establish a
level of uncoxpensated services to be provided by a facility, the
following procedures will apply, in order:

a. Within sixty (60) days after receipt, the State Agency will
review and evaluate the annual financial statement, budget, and
related documents sul:vdtted by the facility pursuant to the fore-
going Section 5 and establish a level of uncompensated services,
equal to or less than the presumptive compliance guidelines, to

be provided by the facility. The level of uncompensated services
will be determined by applying the following criteria:

(1) The financial status of the facility, taking account of in-

come from all sources, and its financial 'ability to provide
uncompensated services.

(2) The nature and quantity of services provided by the facility.

44-376 0 - 75 - 17
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(3) The need within the area served by the facility for the pro-
vision, without charge or at a charge less than reasonable
cost, for services of the nature provided or to be provided
by the facility. .

(4) The extent and nature of joint ,or cooperative programs with
other facilities providing for uncompensated services and
the extent and nature of outreach services directed to the

.needs of under-served areas.

b. Upon reaching a decision, the State Agency will notify the faci-
lity, in writing, of the level of uncompensated services which it
has established for the facility for the fiscal year. con-
currently, the State Agency will publish in a newspaper of
general circulation in the area served by the facility a Public
Notice of the rate that has been esMblished, a statement that
the doaanents upon which the State Agency based its determination
are available for public inspection at a location and time pre-
scribed and that persons wishing to object to the rate can do so
by writing to the State Agency within twenty (20) days after
publication of the notice.

c. The State Agency will give Public Notice of the receipt of objec-
tions rendered by the public and will make the objections, and
their supporting documents available for public inspection and
comment. If it deems the action necessary, the State Agency may
set a public hearing on the objections and Will give notice of
such hearing to all interested parties and to the public.

d. The State Agency will, within sixty (60) days of the expiration
of the period within which objections may b6 filed, rule upon the
objections in writing, stating its reason for accepting or over-
ruling them, in whole or part, and establish a final level of

• uncompensated care to be provided. Notice of the final deter-
mination will be mailed to the facility and to all persons who
filed objections or who participated in the proceedings leading
to the redetermination.

e. Within twenty (20) days of receipt of the written notice of this
final determination, the facility or any other interested person
or organization may submit to the Secretary of Health, Education
and Welfare a written request for review of the final detemina-
tion of the State Agency.

E. On review, the Secretary may sustain or reject the determination
of the State Agency. In case of the latter, the Secretary will
establish .a level of uncompensated services which he determines
appropriate.

g. The level of uncompensated services established for the facility
under this Section for any fiscal year shall constitute a reason-
able volume of services for persons unable to pay therefor with
respect to such facility for such fiscal year.
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0. ELIGIBILITY CRITERIA •

a. Once a level of uncompensated services to be provided by a faci-
lity has been established, it is thereafter the responsibility of
the facility administrator to determine H04, WHEN, and TO WHOM
these services will beprovided. Each case must be evaluated on
its own merits, as there are numerous persons and families who
are otherwise self-supporting but unable to pay the full charge
for needed services.

b. The decision on each application for uncompensated services
should be based on the following factors:

(1). The health and medical care insurance coverage, personal or
family income, size of the patient's family, and other
financial obligations and resources of the patient or the
family in relation to the reasonable cost of the services.

(2) Standards of need are:

(a) Persons whe are within the financial standards of the
State of West Virginia medical assistance program. An
explanation of this program is attached.

(1)) Persons whose family Income and resources are in excess
of the financial standards of the State of West Virginia
medical assistance programs but who are found unable to
pay for needed services by circumstances creating

'financial hardships. Each case falling into this
category shall be exami,ned on an individual basis.

(3) Any other equivalent measures which are found by the Secre-
tery of Health, Education and Welfare to provide a reason-
able basis for determining an individual's ability to pay
for needed medical services.

c. It shall be the responsibility of the facility administrator to
establish and maintain procedures under which applications for
uncompensated services are received, evaluated and approved or
denied. A copy of all completed applications (approved or
denied) shall be maintained by each facility and available for
review by the State Agency upon request. The facility shall
provide a copy of the criteria it uses for identifying persons
unable to pay, upon request, to any patient or former patient of
the facility and to any person seeking services from. the facility.
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Financial Standards
of the

State of West Virginia
Medical Assistance Program

Eligibility Requirements for
Medicaid for the Medically Needy

Protected Income Level Chart

NuMber in
Medicaid Group

Protected Income

One Month Six Months

1 $158 $ 950
2 175 1,050
3 203 1,250
4 250 1,500
5 275 1,650
6 303 1,850
7 358 '2,150
3 400 2,400
9 450 2,700

10 and Over . 492 2,950

Note: Protected income level of person in an institu-
tion with no outside expense is $25.00 per
month.

Source: Medicaid Eligibility Manual (12-1-73)
West Virginia DeDartment of Welfare
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EXHIBIT 5

ett:ALifiri COuNCIL,
FOR REGION 3

1120 KANAWHA VALLEY BUILDING, CHARLESTON, WEST VIRGINIA 25301

Area Cade 304-346-0656

Planning to Meet Community Health Needs for:
Boone, Clay, Kanawha, and Putnam Counties

August 12, 1974

Mr. John P. Morrison
Chief, Health Facilities Branch
Health Resources Development Division
Department of Health, Education,

and Welfare
3535 Market Street
Philadelphia, Pennsylvania 19101

Dear Mr. Morrison:

Thank you for your letter of August 7, 1974.

The West Virginia State Department of Health has provided
this office with the revision of Appendix H, Methods of Admin-
istration Services for People Unable to Pay, The new Appendix
H does not comply with the requirements of the federal regula-
tions.

In this new Appendix H, the Department of Health has sub-

stituted a new "standard of need" for the list of median income

per county, and the Department of Health has altered the manner
in which enforcement methods are explained. Such improvements,

however, constitute only minor repairs to what remains an in-

adequate document.

The new Appendix H does not set forth criteria for iden-

tifying persons unable to pay for services. The facility

administrator has again been delegated the responsibility to

determine how, when, and to whom the free or below-cost services

will be provided, in spite of the clear requirement in the

regulations that the state agency set forth criteria for iden-

tifying such persons. The enforcement provision in the Appendix

is thus meaningless, for there is no standard to enforce.

While I am confident that HEW has not approved and will

not approve this revised document, we are interested in knowing,

as I am sure the Hospital Association is also, at what point

Comprehensive Health Planning is Democracy in Action
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Mr. John P. Morrison
Page 2
August 12, 1974

after this long delay, the State Department of Health can be

expected to come up with a document which complies with the

law, for the protection of the State Department of Health, the

hospitals, and patients concerned.

Yours sincerely,

. Zo-df_dtm2,
Deborah Lewis Rodecker
Health Law Advisor

DLR:npg

cc: Mr. Harold Spangler
W. Va. Hospital Association
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PONAA:),

KANAWHA

BOONS

EXHIBIT 6

*ALTiCOUNOL, uL
CLA

FOR REGION 3

1120 KANAWHA VALLEY BUILDING, CHARLESTON, WEST VIRGINIA 25301
Area Code 304-346-0656

Planning to Meet Community Health Needs for:
Boone, Clay, Kanawha, and Putnam Counties

September 17, .1974

Mr. John P. Morrison
Chief, Health Facilities Branch
Health Resources Development Division
Department of Health, Education, and

We
Post Office Box 13716
Philadelphia, Pennsylvania 19101

Dear Mr. Morrison:

Enclosed please find a copy of my letter to you dated
August 12, 1974. No response to this letter has yet been
received. We would like to know what the status is of the
revised Appendix H prepared by the West Virginia State
Department of Health, which is referred to in this letter,
in order that we may determine whether to recommend action
to our Board.

hope to hear from you shortly.

DLR:npg

Enclosure

Yours sincerely,

Deborah Lewis Rodecker
Health Law Advisor

Comprehensive Health Planning is Democracy In Action
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Page Crosland
Southern Regional Council

52 Fairlie Street, N. W.

Atlanta, Georgia 30303

(404) 522-8764 FOR RELEASE NOVEMBER 25, 1974 

ATLANTA, November 257-The Southern Regional Council charged today in

testimony before the U. S. Senate Health Subcommittee that medical

facilities built with Hill-Burton funds in the South are not meeting

their legal obligations to provide free medical service to the poor.

The testimony, delivered by Allan Crimm, health consultant to the

Council's Southern Governmental Monitoring Project, was based on docu-

mentation of "widespread abuse of the HEW regulations and denial of

medical treatment to indigents in Hill-Burton facilities."

Investigations of hospitals and nursing homes in 25 cities and towns

in the South were conducted last summer by field researchers for the

Council's Monitoring Project. According to the testimony, with few

exceptions, the hospital officials they contacted were contemptuous of

their legal obligation to provide free service and hostile to inquiries

about compliance. A Miami hospital administrator, for example, refused

to grant an interview until the investigator's credentials were approved

by a hospital industry organization. Requests for even the most basic

financial information about hospitals were met with refusal time and

time again.

Meetings with hospital administrators and staff at 44 Hill-Burton

facilities, plus conversations with HEW regional officials and state

agency staff responsible for enforcing HEW regulations, revealed that

a numbersof clearly unauthorized and deceptive practices are used to
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deny medical care to eligible Southerners.

The more obvious practices that emerged during the Monitoring

Project's investigation follow:

1. Some facilities use loopholes to avoid accountability for 

specific dollar amounts of free service. Each Hill-Burton facility is

required to select annually or four methods by which the amount of

free service obligation is calculated. Thirty-nine facilities, or

almost 15 percent of the hospitals and nursing homes in Alabama,

Georgia and Louisiana, have not chosen one of the four options. Of

those hospitals that have selected an option, the "open door" option

appears to be the most popular. Under this option, hospitals certify

that they will not refuse service to anyone because of his inability to

pay. More than 45 percent of the hospitals and nursing homes in six

states - Alabama, Arkansas, Georgia, North Carolina, Tennessee, and

Texas - chose this option. In none of these states has a facility been

required to document precisely how much indigent care it did, in fact,

provide. Evidence indicates that some hospitals, although agreeing to

serve everyone in need of treatment, actually provide less indigent care

than if they had chosen either of the other options available to them.

2. Many facilities appear to be in compliance but are actually 

including highly questionable expenses as "free service." The administrator

of a Winstaa-Salem, North Carolina facility admitted that bad debts are

used to meet the obligated level of service although this is specifically

prohibited by the HEW regulations. A Ft. Smith, Arkansas hospital admini-

strator, dissatisfied with the allegedly low amount which his facility
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receives from Medicare and Medicaid, is writing off the difference

between the "reasonable cost" it gets and the reported actual cost of

providing the care. HEW regional officials and agency staff in Alabama,

Arkansas, and Georgia see nothing wrong with this practice. However,

many hospitals can account for all their "free service" without giving

medical treatment to a single indigent person for whom they are not

already receiving compensation from a government program.

3. Southerners are denied needed medical care because of both 

arbitrary geographic restrictions and limitations on the type of 

medical care to be given to people who cannot afford to pay. A Memphis,

Tennessee facility, for example, will not admit residents of the county

in which it is located, because the administrator contends that indigents

are supposed to use the county-operated hospital. A North Georgia hospital

registered as an "open door" facility will not admit obstetrical cases

unless the physician will certify that the life of either the mother or

child is in danger. Routine deliveries by indigents do not ordinarily

get the benefit of hospital care.

4. Public notification of the availability of free service is not 

effective. Many facilities do not publish notices and those notices

which are printed are buried in the paper. Of the 44 facilities visited,

only one, the University of Virginia Medical Center, has a notice con-

spicuously posted that informs people that free service is available.

Most administrators who were contacted in both public and private, non-

profit facilities contend that the public is already aware of the free

or below cost care. The investigators found considerable evidence to the

contrary.

•
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5. The state agencies are not performing adequate annual evaluation 

or enforcement of each Hill-Burton hospital's compliance as required by 

the free service regulations. An examination of the files at the Alabama,

Arkansas, and Georgia state agencies responsible for enforcing health

regulations revealed that few facilities are separating free service and

uncollectible accounts in their financial statements. Most facilities do

not submit financial information at all. Not a single state agency in

HEW Region IV has conducted an audit of a facility to verify its com-

pliance in spite of the variety of highly questionable expenses found

written off as free service.

6. The regional HEW offices overlook this lack of effective state 

agency evaluation and enforcement of the indigent care requirements. In

the two years since new HEW regulations took effect, Virginia has not

submitted a state plan for compliance. Other states that have been

approved by HEW do not contain adequate information on evaluation proce-

dures. Alabama's plan permits facilities to write off as' "free service"

unauthorized Medicare costs. Although required by the HEW regulations,

annual reports by state agencies to HEW have not been submitted by

Georgia, Tennessee, and Virginia.

The Southern Governmental Monitoring Project was invited to present

testimony by Dr. Philip Caper, medical consultant to Senator Edward

Kennedy's Health Subcommittee. The subject of the hearing was propsed

legislation on health care and hospital construction.

The 30 year old Southern Regional Council, which is non-profit and

non-partisan, is the South's oldest bi-racial research and action-

oriented organization devoted to the attainment of equal opportunity for
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all citizens in the region.

The Monitoring Project was established by the Council in late 1973

to determine the impact of the changes in federally allocated revenues

on pc -r and minorities in the South, to analyze how states, cities, and

counties are responding to these changes, and to help local groups

understand and take advantage of available resources.

-30-
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Senator KENNEDY. The subcommittee will now adjourn.
[Whereupon, at 12: 50 p.m., the subcommittee adjourned.]
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