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IMMUNITIES OF FOREIGN STATES

TH UR SDAY , JU NE  7, 1973

H ou se  of R epr ese ntativ es ,
Sub co mmitte e on C laims  and 
G ov er nm en ta l R el at io ns  of th e

C om mi tt ee  on  th e J ud ic ia ry ,
Washing ton,  D.C.

The subcommittee  met at 10:45 a.m., pursuant  to call, in room 
2226, Rayburn House Office Building, Hon. James R. Mann, 
presiding.

Present:  Representatives Mann (presiding), Danielson, Jordan , 
Butler, Froehlich, Lot t, and Moorhead.

Staff members present: William P. Shat tuck , counsel; and Peter T. 
Straub, associate counsel.

Mr. Mann. The Subcommittee on Claims and Governmental Rela­
tions is hereby convened for the purpose of considering H .R. 3493 to 
define the c ircumstances in which foreign state s are immune from the 
jurisdiction of U.S. courts and in which execution may not be levied 
on their assets, and for other purposes.

This morning we have a hearing open to the public and we have as 
witnesses today the Honorable Charles N. Brower, Legal Adviser, 
Department of State, and the Honorable Bruno Ristau, Chief, Foreign 
Litigation Unit, Civil Division, D epartme nt of Justice.

[H.R. 3493 follows:]
(1)
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93d CONGRESS 
1st Sf.88ION H. R. 349 3

IN  TH E HOUSE  OF RE PR ES EN TA TIVE S
J anuary 31,1973

Mr.  R odino (for  him self  mid Mr. H utchinson) introduced  the  following h il l; 
which was referr ed  to the Committee on the Ju dicia ry

BILL
To define the circumstances in which foreign states are immune 

from the jurisdiction of United States courts and in which 
execution may not he levied on their assets, and for other 
purposes.

1 Be it enacted b>J the Senate and House of Iiepresenta-

2 tives of the United States of America in Congress assembled,
3  That title 28, U nited  States Code, as amended—

4 (1) by inserting after chapter 95 the following new

5 Chapter:

I
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1 “Chapter 97.—JURISDICT ION AL IMMU NIT IES  OF

2 FOREIGN STAT ES

“ Sec.
“1602. Findings and declaration of purpose.
“1603. Definitions.
“1604. Immunity o f foreign states from jurisdiction.
“1605. General exceptions to the jurisdictional immunity  of foreign states. 
“1606. Immunity in cases relating to the public debt of a foreign state. 
“1607. Counterclaims.
“1608. Service of process in United States distr ict courts.
“1609. Immunity from execution and attachment of assets of foreign 

states.
“1610. Exceptions to the immunity from execution of assets of foreign 

si ates.
“1611. Certain types of assets immune from execution.

3 “§ 1602. Findings and declarat ion of purpose

4 “The Congress finds that the determination by United

5 States courts of the claims of foreign states to immunity

6 from the jurisdiction of such courts would serve the interests

7 of justice and would protect the rights of both foreign stales

8 and litigants in United States courts. Under  international

9 law, states are not immune from the jurisdiction of foreign

10 courts in so far as their commercial activities are concerned,

11 and their commercial property may be levied upon for the

12 satisfaction of judgments  rendered against them in connection

13 with their commercial activities. Claims of foreign states

14 to immunity  should henceforth be decided by United  States

15 courts in conformity with these principles as set forth in 

10 this chapter and other principles of internat ional law.

17 “§ 1603. Defini tions

I* “ (a) For the purposes of this chapter,  other than sec-
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tions 1G08 and 1610, a ‘foreign state includes a political 

subdivision of that  foreign state, or an agency or instrumen­

tality of such a state or subdivision.

“ (b) For the purposes of this chapter, a ‘commercial 

activity’ means e ither a regular course of commercial conduct 

or a particular commercial transaction or act. The commer­

cial character of an activity shall be determined by reference 

to the nature of the course of conduct or par ticular  transaction 

or act, rather than by reference to its purpose.

“§ 1604. Imm unity of foreign sta tes  from  ju risdic tion

“Subject to existing and future internat ional agreements 

to which the United States is a party,  a foreign state shall be 

immune from the jurisdiction of the courts of the United 

States and of the States except as provided in this chapter. 

“§ 1605. General exceptions to the  jur isd ict ion al immunity  

of fore ign sta tes

“A foreign state shall not be immune from the jursidic- 

tion of courts of the United States or of the States in any

case—

“ (1 ) in which the foreign slate has waived its im­

munity either  explicitly or by implication, notwithstand­

ing any withdrawal of the waiver which the foreign 

state may purpor t to effect afte r the claim arose;

“ (2 ) in which the action is based upon a commer­

cial activity carried on in the United  States by the for-
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eign state ; or upon an act performed in the United States 

in connection with a commercial activity of the foreign 

state elsewhere ; or upon an act outside the terri tory  of 

the United States in connection with a commercial ac­

tivity  of the foreign state elsewhere and that act has a 

direct effect within the terri tory  of the United  State s;

“ (3) in which rights in prope rty taken in viola­

tion of international law are in issue and that property 

or any property exchanged for such proper ty is present 

in the United  States in connection with a commercial ac­

tivity  carried on in the United States by the foreign state 

or that property  or any property  exchanged for such 

prope rty is owned or operated  by an agency or instru­

menta lity of the foreign state or of a political subdivision 

of the foreign state and that agency or instrumentality  is 

engaged in a commercial activity in the United State s;

“ (4 ) in which rights in property in the United 

States; acquired by succession or gift, or rights in im­

movable property situated in the United States are in 

issue; or

“ (5 ) in which money damages are sought against a 

foreign sta te for personal injury  or death, or damage to or 

loss of property , caused by the negligent or wrongful 

act or omission in the United States of tha t foreign state 

or of any official or employee thereof except that  a for-

73 - 2
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1 eign slate shall he immune in any case under this para-

2 graph in which a remedy is available under Article

3 V II I of the Agreement Between the Partie s to the

4 North Atlant ic Treaty Regard ing the Status of Their

5 Forces.

G “§ 1606. Imm unity  in cases rela ting  to the  public debt of a

7 foreign sta te

8 “ (a) A foreign state shall he immune from the jurisdic-

9 tion of the courts of the United States and of the States in

10 any ease relating to its public debt, except if—

11 “ (1 ) the foreign state has waived its immunity ex-

12 plieitly, notwithstanding any withdrawal of the waiver

13 which the foreign state may purport  to effect after the

14 claim arose; or

15 “ (2) the case, whether  or not falling within the 

1G scope of section 1005, relates to the public debt of a

17 political subdivision of a foreign stale, or of an agency

18 or instrumentality of such a state or subdivision.

19 “ (h) Nothing in this chapter shall he construed as im-

20 pairing any remedy afforded under sections 77 (a) through

21 80 (h) -21  ot Title 15, United States Code, as amended, or

22 any other statute which may hereafter he administered by the 

03 United States Securities and Exchange Commission.

24 “§ 1C07. Countercla ims

25 “In any action brought by a foreign state in a court of
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1 the United States or of any State, the foreign stale shall not

2 be accorded immunity with respect to—

3 “ (1 ) any counterclaim arising out of the transac-

4 tion or occurrence that is the subject matter of the claim 

b of the foreign s tat e; or

b “ (2) any other counterclaim that does not claim

7 relief exceeding in amount or differing in kind from th at

8 sought by the foreign state.
!) “§ 1608. Service of process in Unit ed Sta tes  d ist ric t courts

lb  “Service in the district courts shall be made upon a 

H  foreign state or a political subdivision of a foreign state and 

12 may be made upon an agency or instrumentality  of such a 

12 state or subdivision which agency or instrumentality is not a 

I t  citizen of the United States as defined in section 1332 (c)

15 and (d) of this title by delivering a copy of the summons

16 and complaint by registered or certified mail, to be addressed

17 and dispatched by the clerk of the court, to the ambassador

18 or chief of mission of the foreign state accredited to the Gov-

19 eminen t of the United  States, to the ambassador or chief of

20 mission of another state then acting as protect ing power for

21 such foreign state, or in the case of service upon an agency

22 or instrumentality of a foreign state or political subdivision

23 to such other officer or agent as is authorized under the law

24 of the foreign state or of the United States to receive service

25 of process in the particu lar case, and, in each case, by also
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sending two copies of the summons and of the complaint by 

registered or certified mail to the Secretary of State at Wash­

ington, District of Columbia, who in turn shall transmit one 

of these copies by a diplomatic note to the department of the 

government of the foreign state charged with the conduct 

of the foreign relations of tha t state.

“§ 1609. Immunity from  execution  and atta chm ent  of 

asse ts of foreign stat es

‘’The assets in the United  States of a foreign state shall 

he immune from attachment and from execution, except as 

provided in section 1610 of this chapter.

“§ 1610. Exceptions to the immunity from execution  of 

asse ts of foreign sta tes

“ (a) The assets in the United States of a foreign state 

or political subdivision of a foreign state, to the extent that 

they are used for a particular commercial activity in the 

United Slates, shall not be immune from attachment for 

purposes of execution or from execution of a judgment ren­

dered against that foreign state or political subdivision if— 

“ (1)  such attachment  or execution relates to a claim 

which is based on that  commercial ac tivity or on rights 

in proper ty taken in violation of international law and 

present in the United Stales in connection with that

activity, or

“ (2) the foreign state or political subdivision has
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waived its immunity from attachment  for purposes of 

execution or from execution of a judgment either ex­

plicitly or by implication, notwithstanding  any pur­

ported withdrawal of the waiver after the claim arose. 

“ (h) The assets in the United States of an agency or 

instrumentality of a foreign state or of an agency or instru­

mentality of a political subdivision of a foreign slate, which 

is engaged in a commercial activity in the United  States, or 

does an act in the United States in connection with such a 

commercial activity  elsewhere, or does an act outside the 

territory of the United  States in connection with a commer­

cial activity elsewhere and the act has a direct effect within 

the terri tory of the United States, shall not be immune from 

attachment  for purposes of execution or from execution of a 

judgment rendered against that agency or inst rumental ity if— 

“ (1) such attachment or execution relates to a claim 

which is based on a commercial activity  in the United 

States or such an act, or on rights in property taken in 

violation of in ternational law and present in the United 

States in connection with such a commercial activity in 

the United States, or on rights in proper ty taken in 

violation of international law and owned or operated by 

an agency or ins trumentality which is engaged in a com­

mercial activity  in the United State s; or

“ (2) the agency or instrumentality  or the foreign
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state or political subdivision lias waived its immunity 

from attachment  for purposes of execution or from execu­

tion of a judgment either explicitly or by implication, 

notwithstanding any purpor ted withdrawal of the waiver 

after the claim arose.

“§ 1611. Cer tain  types of asse ts immune from  execution

“Notwithstanding the provisions of section 1610 of this 

chapter, assets of a foreign state shall he immune from 

attachment and from execution, if—

“ (1 ) the assets are those of a foreign central hank 

or monetary author ity held for its own account; or

“ (2) the assets are, or are intended to he, used in 

connection with a military activity and

(a) are of a military character, or

(h) are under the control of a military  autho r­

ity or defense agency.” ; and

(2) by inserting in the analysis of Pa rt IV, “J ur is­

diction and Venue ,” of that  title after 
“95. Customs Court.”,

the following new item:

“97. Jurisdictional  Immunities  of  Foreign States.”.

Sec. 2. Chap ter 85 of title 28, United States Code, is 

amended—

(1) by inserting immediately before section 1331 

the following new sec tion:
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“§ 1330. Actions aga ins t fore ign sta tes

“ (a ) The district courts shall have original jurisdiction 

of all civil actions, regardless of the amount in controversy, 

against foreign states or political subdivisions of foreign 

states, or agencies or instrumentalities of such a state or sub­

division, other than agencies or instrumentalities which are 

citizens of a State  of the United States as defined in section 

1332 (c) and (d) of this title.

“ (b) This section does not affect the jurisdiction of the 

district courts of the United  States with respect to civil ac­

tions against agencies or instrumentalities of a foreign state 

or political subdivision thereof which agencies or instrumen­

talities are citizens of a S tate of the United States, as defined 

in section 1332 (c) and (d) of this title .” ; and

(2) by inserting in the chapter analysis of that  

chapter before—

“1331. Federa l quest ion; amount in controv ersy; costs.” 

the following new ite m:

“1330. Actions against foreign states.”.

Sec. 3. Section 1391 of title  28, United  States Code, is 

amended by adding a new subsection (f ), to read as follows:

“ (f) A civil action against a foreign state, or a political 

subdivision of a foreign state, or an agency or instrumentality 

of such a state or subdivision which agency or instrumentality 

is not a citizen of a State of the United States as defined in23
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section 1332 (c) and (d) of this title may, except as 

otherwise provided by law, be brought in a judicial dis­

trict where: ( I) a substantia l part  of the events or omissions 

giving rise to the claim occurred, or (2) a substantial 

part  of the property that  is the subject of the action is 

situated, or (3) the agency or instrumentality  is licensed to 

do business or is doing business, if the action is brought 

against an agency or instrumentality, or (4) in the United  

States District Court for the District of Columbia if the 

action is brought against a foreign state or political sub­

division. Nothing in this subsection shall affect the venue of 

actions against agencies or instrumentali ties of a foreign 

state or political subdivision thereof which agencies or in­

strumentali ties are citizens of a State of the United States, 

as defined in section 1332 (c) and (d) of this title .”

Sec. 4. Section 1441 of title 28, United States Code, is 

amended by adding a new subsection (d ) , to read as follows:

“ (d) Any civil action brought in a State  court against 

a foreign state, or a political subdivision of a foreign state, 

or an agency or instrumentality of such a state or subdivision 

which agency or instrumentality is not a citizen of a State of 

the United States as defined in section 1332 (c) and (d) of 

this title, may be removed by the foreign state, subdivision, 

agency or instrumentality to the district court of the United  

States for the district and division embracing the place where

24

25
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1 such action is pending. Nothing in this subsection shall affect

2 the removal of actions against agencies or instrumentalities of

3 a foreign state or political subdivision thereof which agencies

4 or instrumentalities are citizens of a State  of the  United

5 States, as defined in section 1332 (c) and (d) of this title .”

6 Sec . 5. Section 1332 of title  28, United  States Code, is

7 amended by striking  subsections (a) (2) and (3) and sub-

8 stituting in their place the following:

9 “ (2) citizens of a State and citizens or subjects of

10 a foreign s tat e; and

11 “ (3) citizens of different States and in which citi-

12 zens or subjects of a foreign state are additional parties.”

9 8 -H 6  0  - 78  - 3
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Mr. Mann. I assume you will proceed first, Mr. Brower, and then Mr. Ristau.
Mr. B rower. Thank you very much.
STATEMENT OF HON. CHARLES N. BROWER, LEGAL ADVISER, 

DEPARTMENT OF STATE

Mr. B rower. The bill, as introduced on January 31, 1973, by Chair­man Rodino and Congressman Hutchinson, is identical to the one submit ted to the Speaker of the House of Representatives  on January 
16, 1973, jointly by the Secretary of State and the At torney General.This legislation has been prepared and recommended by the ad­ministration because the current  situation with respect to suits against foreign countries is unsatisfactory and is criticized by plaintiffs and foreign governments alike. There are several reasons for this:

Firs t of all, there is no sta tuto ry procedure for service of process by which you may obtain personal jurisdiction over foreign states, so that  plaintiffs frequently are compelled to resort to attachment of foreign government assets in the United States  in order to gain quasi in rem jurisdiction. Jurisdiction thus can depend on the vagaries of the presence of such assets, and governments brough t to court are subjected to the serious inconvenience of attachmen t, which I might add from personal experience results in considerable foreign relations problems in individual cases.
Second, under present law and practice the plaintiff who obtains a judgment against a foreign state  normally canno t execute on the judgment, even in cases where assets of a commercial character have already been attached to establish jurisdiction.
Third, under the present system foreign governments claiming sovereign immunity from jurisdiction, attachm ent, or execution may request the Departmen t of State to make a formal suggestion tha t is called a suggestion of immunity to the court, which is binding on the court. Now, while the courts trea t these suggestions as binding in deference to the role of the executive branch in conducting our foreign relations and do not make independent findings of law or fact, the De­par tme nt of State itself has attempted to deal with such requests on the basis of, a t least in p art, legal analysis, taking in to account judicial precedents and the Departmen t has established special adversary procedures intended to provide a fair hearing to all concerned. We at  the Departmen t of State  are now persuaded—and may I say we have been for some time—tha t the foreign relations interests of the United State s as well as the r ights of litigants would be be tter  served if these questions of law and fact were decided by  the courts rather than  by the executive branch. Questions of such moment should not be de­cided through administ rative procedures when the nature  of the  de­cision appears particula rly appropriate for resolution by the courts. Indeed, State Departmen t involvement can be detrimental because some foreign states may be led to believe that since the decision can be made by the executive branch it should be strongly affected by foreign policy considerations. Consequently, foreign states are sometimes in­clined to regard a decision by the State Department refusing to suggest immunity as a political decision unfavorable to them rather than  a legal decision.
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H.R. 3493 would deal with these problems as follows in four partic­
ular ways:

Firs t of all, a means would be specified in the statute whereby 
process may be served on foreign states  to obtain in personam juris­
diction. This is very significant because it would eliminate the need to 
attach assets and, thereby, eliminate the necessity of gaining quasi in 
rem jurisdiction.

Second, foreign states  would no longer be accorded such broad 
immunity  from execution on judgments as they now enjoy and their 
immunity from execution would conform more closely to their im­
munity  from jurisdiction. So that,  generally speaking, if you are able 
to gain jurisdiction and obtain a judgment you would have a reason­
able chance of obtaining satisfaction of judgment.

Third, the task of determining whether a foreign state is entitled to 
immunity  would be transferred to the courts, and the Department of 
State would no longer be in the business of making suggestions of 
sovereign immunity to the courts. Of course, its  ability to make sug­
gestions with respect to other questions would remain unimpaired. 
Transfer  of the decisionmaking process to the courts, I think, will 
insure th at sovereign immunity questions are decided on legal grounds 
under procedures guaranteeing due process. This in turn  should bette r 
insure the consistency of decisions and reduce their foreign policy 
consequences.

Four th, the restrictive theory of sovereign immunity from juris­
diction, which has been followed by the Department of State and the 
courts since it was articula ted in the familiar letter of Acting Legal 
Adviser Jack B. Tate  of May 19, 1952, would be incorporated into 
sta tuto ry law. This theory limits immunity to public acts, leaving so- 
called private acts subject to suit. The proposed legislation would make 
it clear tha t immunity cannot be claimed with respect to acts or trans ­
actions tha t are commercial in nature, regardless of their underlying 
purpose.

I would now like succinctly to review the basic provisions of the 
proposed legislation so tha t the committee can bette r appreciate 
exactly how these four suggested improvements are to be accomplished 
through statutory language.

Section 1603(a) defines the term “foreign sta te” to include all levels 
and subdivisions of government within tha t state, and their agencies 
and instrumentalities . It  is quite comprehensive.

Section 1603(b) defines commercial activ ity as “either a regular 
course of commercial conduct or a particular commercial transact ion 
or ac t.” The commercial character of an activity is determined by the 
nature  of the course of conduct  or particular transaction or act, rather 
than by reference to the purpose of the conduct, transaction , or act. 
For example, a foreign government airline or trading corporation 
would constitute a “ regular course of commercial conduct” and there­
fore would qualify as commercial activity. A single contrac t, if of the 
same character as a contract which might be made by private persons, 
would ordinarily consti tute a “part icular commercial transaction or 
act.”

The fact tha t the goods or services to be procured through the con­
trac t are to be used for a public purpose is irrelevant. For example, 
there would be no immunity with respect to a contract to manufacture
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army boots for a foreign government or the  sale by a foreign govern­
ment of a service or product. I realize the courts will have a good deal 
of latitude in determining what is a “commercial activ ity.” I t does seem 
unwise to attempt a precise definition in this Act, even if tha t were 
practicable.

Mr. Danielson. May I ask the gentleman a question at this point?
Mr. Mann. Yes.
Mr. Danielson. Could you give me an example of an activi ty by a 

foreign government corporation, such as you have jus t been talking 
about here, like a government-controlled airline, and under what cir­
cumstances could his conduct be regarded as a public function rather 
than a commercial function, for us to invoke an immunity? Can you 
give me one of those? The  other side of the coin?

Mr. Brower. That  is pretty  difficult for me to conceive of in the case 
of an airline, which, while it  is controlled or perhaps fully owned by a 
foreign government, is fundamentally, if not wholly, in the business of 
transporting  air passengers for commercial affairs, and-----

Mr. D anielson. Well, let’s assume, for a moment, th at Lufthansa is 
a West German Government Corporation Airline and assume, further, 
Lufthansa carried Mr. Bran dt over here to speak with Mr. Nixon and 
his entourage, would tha t be a public function or a commercial 
function?

Mr. Brower. I think Mr. Ristau  might have a more precise idea.
Mr. R istau. Congressman, in our judgment, the service performed 

by Lufthansa, the transportation of passengers, is the im portant facet 
of your question; the purpose being to transport the head of a state, 
would, under our formulation, be irrelevant, so tha t the important  
question is, what does the company in fact do? It  transports pas­
sengers. Now we are not talking, Congressman, in terms of permitting 
suit agains t the Chancellor of the  Federal Republic.

Mr. Danielson. Of course.
Mr. R istau. T hat  is an altogether different question. We are merely 

talking now about whether when Lufthansa lands in this country, and 
the activ ity connected with the carriage of passengers injures a local 
citizen, whether the citizen should under these circumstances be able 
to obtain redress from the German Government through the instru­
menta lity of our courts.

Mr. D anielson. T o be specific, when such a plane did land a t Dulles 
a month or two ago, suppose in taxiing it, it had brushed against, and 
severely damaged, a private a ircraft s itting there and the owner of that  
private aircraft, it is contemplated, would then have a right  to bring 
an action against Lufthansa for whatever damage it  sustained?

Mr. Ristau. Yes, Congressman, in the courts of this country be­
cause we feel tha t any damages arising out of th at incident should be 
capable of being adjudicated in the courts of th is country. It  is here 
where the accident occurred. It  is here where the plaintiff resides. Why 
should the plaintiff be required to go to Germany in order to litigate 
tha t accident, when all of the contacts  are with the local forum.

Mr. Danielson. Therefore, following your explanation—for which 
I thank you—this would be true even though the carrier were Ger­
man—let ’s assume this: A German Government corporation and it 
was at that time engaged in, I will call it, a diplomatic mission?

Mr. R istau. That is correct.
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Mr. Danielson. Thank you very much.
Mr. F roelich. Mr. Chairman, wouldn’t tha t be the fact now? 

Wouldn’t t hat  airline have to submit to the CAB and FAA rules and, 
as a mat ter of fact, even without  this bill being passed, wouldn’t 
you be able to sue tha t under those rules in this country in our courts 
now?

Mr. Ristau. Congressman, you are absolutely correct as far as 
airlines are concerned. They are already subjec t to the jurisdiction of 
the domestic courts by virtue of the FAA requirements tha t you 
have just  mentioned, so tha t the airline perhaps was not the best 
possible example th at we picked.

Mr. Froelich. Even if i t were a government-owned plane?
Mr. Ristau. Th at is correct.
Mr. Mann. On the other hand, if it were not  a Lufthansa, tha t 

would be another matte r?
Mr. Ristau. That is an altogether different matte r.
Mr. Danielson. Thank you for the thought you have jus t put  in 

my mind, if I may, Mr. Chairman.
Le t’s now reverse the coin. Let us suppose a group of Members of 

Congress were to make a trip to Germany in a U.S. Air Force aircraf t 
and again in landing at the airport at Munich, for example, they 
brushed against an aircraft, a German aircraft, and damaged it. How 
would tha t matter  be handled insofar as any claims of the German 
owner against the United States  under present  laws? Could you 
answer tha t? I am just trying to reverse the si tuation.

Mr. Ristau. I most certainly  would wish to answer your question 
precisely, Mr. Danielson. In the particular example tha t you visualize, 
I believe the United States at the present time has a trea ty arrange­
ment for settling this type of claim. As the committee probably 
knows, there presently is in existence the so-called North  Atlantic 
Treaty—Status of Forces Agreement, and under tha t trea ty claims 
against the U.S. Government which arise in Germany are asserted 
to begin with against the German Government—they adjudicate the 
claim.

Mr. Danielson. Oh, yes, this would be a SOFA arrangement .
Mr. Ristau. This a SOFA arrangement. If the cla imant is successful, 

we, the United States, then reimburse the Federal Republic for par t 
of the judgment, or the compensation tha t they have to pay under 
the circumstances so, specifically, in this area, we do have a number 
of conventions, treaties, several treaty arrangements tha t govern this 
sort  of situa tion.

Mr. Danielson. Is Turkey not a par t of the  SOFA?
Mr. Ristau. Yes, i t is.
Mr. Danielson. Can you give me a European country that does 

not belong to SOFA?
Mr. Ristau. A what, please?
Mr. Danielson. I want  to transfer  the situs of th is accident to a 

foreign state with which we do not have a S tatus of Forces Agreement.
Mr. Ristau. Sweden.
Mr. Danielson. All r ight, Sweden. We land in Stockholm and did 

the same thing. Now what happens?
Mr. Ristau. In my opinion, if it  were a U.S. Air Force plane, the 

norms envisaged by this legislation would not govern since it is



18

essentially the  operation of an aircraft belonging to the armed forces 
of a government and not a “commercial activity” within the purview 
of this statu te.

Mr. Danielson. How would the claim of the Swedish national 
whose aircraft was damaged, how would i t be handled?

Mr. Ristau. Probably, Congressman, through diplomatic channels. 
That is the traditional means whereby claims of citizens against 
foreign governments have been adjudicated or settled.

Mr. Danielson. I will suspend my questioning here but what  I 
am driving at—and I hope this is a m atter on which we can get some 
information—is tha t I am interested in the extent  to which the 
proposed legislation would find reciprocity in other countries. Thus 
if we were to gran t certain rights to our citizens against foreign 
countries here and I would like to know what comparabi lity and 
obligations exist with respect to our nationals and our properties in 
foreign countries.

Mr. Ristau. I shall be pleased to address myself to that.
Mr. Danielson. Fine. Thank  you for your  help.
Mr. Brower. If I may just answer in one sentence or give a 

partial  answer to tha t point, the sta tute has been drafted keeping in 
mind what we believe to be the general state of the law internationally , 
so tha t we conform fairly closely, we believe, to our accepted inter­
national standards. So tha t it is unlikely tha t we would be subjected 
to more claims against the United States  abroad than we permit in 
this country and it is also subject, of course, to existing and future 
internat ional agreements. So tha t if we have existing treaties of 
friendship, commerce, and navigation with a country which touch the 
question of sovereignty, we include such agreements and, in the future, 
they would take precedent.

Mr. Mann. We hope it  would be used as a model for future general 
international agreements.

Mr. Brower. That is true. We have done this also conscious of 
the fact the Council of Europe has prepared and has had signed, I 
believe, by seven countries, a convention on sovereign immunity  and 
how the question would be handled in countries which are par t of it, 
and we do hope tha t we have something here in this stat ute  before 
us tha t takes into account what is going on in the rest of the world 
and which could lead us to a broader and more precise agreement 
throughout the world.

Mr. Danielson. May I inquire?
Mr. Brower. Yes.
Mr. Danielson. What is the Council of Europe? What is the pres­

ent status  of the Council of Europe ?1

Mr. Brower. I perhaps should subm it a more precise statement for 
the record as to which countries belong to it.  At the ministerial level, 
most West European countries are represented and in various forums, 
both in the Parliamenta ry Forum in Strassburg and through the Coun­
cil of Ministers in various committees they do everything from dis­
cussing broader European cooperation in economic matters to very 
detailed questions like drafting of conventions for the protection of 
diplomats and on sovereign immunity.

1 For  information on  the Council of Europe  see State D epa rtm ent  Le tte r on page 49.
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Mr. Danielson. Is i t a formally existing body, or is i t a m atte r of 
simply cooperation?

Mr. Brower. No; there is a t reaty on the subject.
Mr. Danielson. Thank you.
Mr. F roelich. Could I ask ano ther question?
Mr. Mann. Mr. Froehlich?
Mr. Froelich. You use as one of your examples, contracts for 

Army boots, which would be a commercial transact ion under this 
statu te?

Mr. Brower. Yes.
Mr. Froelich. How about a contract with a U.S. company for 

guns or specifically something tha t a government may use for its 
armed forces or may use for an Olympic team. Is  the use of the article 
going to determine?

Mr. Ristau. May I tenta tively  answer the Congressman? The 
statute  is very specific on tha t in section 1603(b) in defining the term 
“commercial act ivity .” The stat ute  says, or the proposed sta tute says, 
“The commercial charac ter of an activ ity shall be determined by 
reference to the natu re of the course of conduct of the particular 
transaction or act, r ather than by reference to its purpose.”

We inquire only to the nature of the activity . The activ ity is ente r­
ing into a contract and-----

Mr. Froelich. Thank you. You have answered my question.
Mr. Brower. Then let me resume, Mr. Chairman.
Section 1604 establishes the general framework for judicial decision. 

A foreign state is immune from the jurisdiction of the courts of the 
United States except as otherwise provided in the  sta tute  or in existing 
and future international  agreements to which the United States  is 
party . I should note tha t the act applies to proceedings in State 
courts. Under present law, Sta te as well as Federal courts are bound 
by S tate Depa rtment suggestions of sovereign immunity. Congress in 
cooperation with the Executive clearly has the  consti tutional power to 
establish rules binding on State courts in this area.

Section 1605 prescribes five exceptions to jurisdictional immunity 
of foreign countries. Since these five exceptions constitu te the  principal 
substance of the bill in terms of future  legal issues, I should elaborate 
on them briefly:

First, a Sta te is immune if i t has waived its immunity  ei ther explic­
itly or by implication, and a foreign state cannot  withdraw a waiver 
of immunity except wi thin the provisions of the trea ty or contract in 
which the waiver was first made.

Mr. Mann. Pardon me?
Do you intend to state in this section tha t a S tate is immune or a 

State  is not immune?
Mr. Brower. I am sorry. If it has waived i t, it is no t immune. It  

should read “no t.”
The second exception, which dealt  generally with commercial 

activity, has several aspects. There is no immunity with respect to 
“a commercial activ ity carried on in the United Sta tes” by a foreign 
state,  which could include a cause of action concerning an individual 
contract of an ordinary commercial charac ter such as a breach of 
contract to make repairs on an Embassy building. Likewise exempt is 
an “Act performed in the United States in connection with a commer­
cial activi ty of the foreign state  elsewhere.” There is also no immunity
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if the case involves “An act outside the territory of the United States  in connection with a commercial activi ty of the foreign state  elsewhere and tha t act has a direct effect within the territory of the United State s.” This exception would embrace extrate rritorial con­duct having effects within the United States  such as an action for pollution of the air by a factory operated commercially by a foreign state. It  is, in fact, a situat ion which we have had on our borders from time to time.
The third exemption covers cases “in which rights in property  taken in violation of international  law are in issue and tha t property  or any proper ty exchanged for such property  is present in the United States in connection with a commercial activi ty carried on in the United States by the foreign state  or that  proper ty or any property exchanged for such property is owned or operated bv an agency or instrumen tality  of the foreign state  or of a political subdivision of the foreign state and tha t agency or instrumentality is engaged in a commercial activity  in the United States.” Thus, if property  has been nationalized or expropriated without payment of compensation as required by international law it will not be immune with respect to actions in which rights in such property are in issue in our courts under the circumstances described. Since this draft bill deals solely with issues of immunity, it in no way affects existing law concerning the exten t to which the “act of s tate” doctrine may be applicable in similar circumstances.
Mr. Danielson. Mr. Chairman?
Mr. Mann. Yes?
Mr. D anielson. This  exception here on nationalized or expropriated property gives rise'to a host of implications. This bill, as I understand it, would be to recognize the right of our courts to have jurisdiction over a foreign state  under certain circumstances; therefore, it is pro­cedural in nature, rath er than substantive in nature, and my opinion is tha t it could have a retroactive effect. It  would simply allow the litigant to come into court, which he is presently barred from doing.Let ’s take the, oh, the Baltic States : Lithuania, Latvia , Estonia, within which many properties were expropriated and nationalized way back a t the time of World War I I. Your language here says: “Any proper ty exchanged for such prope rty,” so let ’s assume tha t a person who was a national of Lithuania, and who had proper ty in Lithuania was expropriated and nationalized by the powers which took over Lithuania in 1939 or 1940 or 1941— whenever it  was and these prop­erties have now been exchanged for some properties which are here. Would the former Lithuanian be able to bring an action in our Ameri­can courts against the Soviet Union—I presume it  would be—for the properties which are now resident here in the United States?
Mr. Ristau. Congressman, the impor tant question is, the enti ty which presently has custody over the property, is it engaged in trade with tha t property in the United States? In other words, are they trading?
Mr. Danielson. This ties back to the  commercial na ture?
Mr. Ristau. Are they engaged in commerce in the United States  with respect to tha t particu lar property? Yes.
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Mr. Brower. Under the statute  either of several things need to 
apply, and you mentioned one; that it has to be present in the United 
States  in connection with a commercial activity  carried on in the 
United States  by the foreign s tate and tha t means-----

Mr. D anielson. Wait. How about a ship, a steamship, for example, 
which is now in New York Harbor with a cargo of something?

Mr. Brower. I think your question illustrates the complexities of 
this area of the law, because you are now getting into the maritime 
area. »

Mr. Danielson. Well, it  brought over a cargo of railroad cars for 
instance, and those railroad cars are now present in New Jersey. That 
is no longer marit ime, the cargo is now on land.

Mr. Brower. Okay.
Mr. Danielson. I  am going to make a suggestion. I think if we are 

going to have a law like this, we bette r provide tha t it is not retro ­
active, because this could open up a can of worms that you will never 
be able to close.

Mr. B rower. Well, I think tha t is a problem. You are right. I think 
tha t certainly in many cases, the passage of a period of time as long as 
30 years or more could certainly raise questions as to whether the 
property  present in a country, was, in fact, transferred or exchanged.

Mr. Danielson. Wha t about a work of art? It  may exist hundreds 
of years. Hitle r confiscated and nationalized unknown quanti ties of 
valuable artwork and some of them have shown up elsewhere. I mean, 
this is not just imaginat ion, you know; i t is real.

Mr. Brower. No; I unders tand that . I think tha t is a real point 
because if, as we intend, one of the principal objects of the sta tute is 
to avoid undue foreign relations problems, then we want to be sure i t 
is so drafted as to not raise new foreign relations problems. You put 
your finger on one tha t I think is particularly noteworthy. It  is a 
concept, perhaps, behind the sta tute of limitations as well.

Mr. Danielson. I think most of our courts provide, however, tha t 
where a statute  of limitations is tolled, where the proposed litig ant is 
barred from asserting his remedy, due to a procedural problem-----

Mr. Brower. I see your point. I think we should explore it .
Mr. Danielson. I think  we should simply provide tha t it not be 

retroactive and solve the whole problem.
Mr. B rower. I think tha t is very true since the effect of a sta tute  

in this part icular  case is, in fact, no t only procedural b ut substantive to 
some extent. I think we do need to be particularly careful on how it 
is drafted.

Now, this fourth exception permits litigation against a foreign 
state  relating to rights in property in the United States acquired by 
succession or gift, or rights in immovable property situated in the 
United States.

I think this is a pre tty clear exception for estate  and real estate 
matters in this country, in keeping with the law at  the present time.

The fifth and final exception is directed primarily to the problem of 
traffic accidents, but is cast in general terms, applying to all actions 
for damages—as distinguished from injunctive relief, for example— 
for personal injury or death,  or damage to proper ty or loss of property 
if the negligent or wrongful ac t took place in the United States  and is
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no t one for which a rem edy is alr ead y ava ilab le;  for  example, under 
art icle  V II I of the NA TO  S ta tu s of Forces A greement .

Now I should draw your  at tent io n to section  1606 of the  proposed  
legislat ion,  which gives  a foreign stat e im mun ity  from  jur isd ict ion  in 
any case rela ting to it s p ubl ic d eb t, unles s th at  fore ign stat e has  waived 
its  imm un ity , or the comp laint rel ate s to the  pub lic de bt  of a polit ical  
subdivision of a foreign s ta te  or  of an agency  or i ns trum en ta lit y of such 
a foreign stat e or subdiv isio n. Th is except ion is intend ed to fac ilit ate  
the  U .S. role as one  of t he prin cipa l cap ita l marke ts of the world , which 
in some ways has  dwindled during the  past yea rs. M an y nat ion al 
governm ents are unwilling  to issue their  secur itie s in a foreign co un try  
which subje cts  them to actions  ba sed  on such se curi ties . Of course, the  
quest ion  of waiver is n onetheless neg oti ated in mo st cases among the  
par ties.

Sec tion  1607 deal s with com pulsory and  perm issive cou ntercla ims 
within the  m ean ing  of rule 13 (a) and  (b) of the  Feder al Rules  of Civil 
Pro ced ure . I t  provides th at  when a foreign stat e brin gs an acti on in a 
co ur t in the  United State s, th at foreign stat e shall  no t be acco rded  
im mun ity  w ith  re spe ct to a counte rclaim  aris ing ou t of the  same tra ns ­
acti on th at  is the  subjec t m at te r of the  claim of the  foreign sta te , 
regard less of am ou nt  and , fur the rmore , it  shal l no t be acco rded  im­
mun ity  wi th respec t to any othe r countercla im—you  mi gh t call it 
perm issive cou nte rclaim —inso far  as i t does n ot  exceed the  re lief sought 
by the  foreign sta te.  Th is is b asic ally  codif icat ion, I th ink , in stat ut or y 
form of wha t we un derst and to be the  exis ting  law on the  sub jec t.

Section 1608 would fill a s ub sta nt ia l gap  in  p res en t law by  e sta bli sh­
ing an ord erly procedure  for serv ice of process in act ion s again st 
foreign sta tes, thu s fac ilit ating  the  jur isd ict ion  of the  co ur t in cases 
in which sovereign  im mun ity  is no t applicab le. I migh t say  th at  this  
has been one of the  rea l pro blems in the  area , inasmuch  as under the  
Federal  Rules  of Civil  Pro ced ure  foreign dip lom atic  and  con sular 
miss ions  in this  co un try  have been  held no t to be managin g age nts  of 
the  fo reign  st ates , so there is hab itu al ly  no one  upon  whom process can 
be served within a given jur isd ict ion . And  this  has , in m an y cases, been 
wha t has  encouraged the  establ ish ing  of quasi in rem jur isd ict ion  
through the  a tta ch men t of asset s prese ntly loca ted  in one of ou r s tat es , 
and  thes e cases  have mo st pa rti cu larly  caused  us special ly serious 
problems in  our  foreign  rel ations from time  to time.

The en ac tm en t of this  section  also, of course, would surely  ben efit  
the  foreign sta te  de fen dants  themse lves by ens uring th at  the y would  
have prom pt  and adequa te no tic e of all acti ons  brou gh t again st them 
by eliminating the  need  to at tach  the ir prop er ty  to establ ish  juris ­
dict ion.

Sec tion  1609 pro hib its  execution and  at tach men t concerning asse ts 
of a foreign stat e in the  Un ited State s exc ept  as pro vided in sect ion 
1610, which specifies two exceptions. Subsec tion  (a) provides in essence 
th at  the  asse ts of a foreign stat e in the  Un ite d St ates  shall  no t be im­
mune from  execution to the  ex ten t th at  they  are used  for a pa rti cu lar  
commercial  ac tiv ity  in the  Un ite d St ates  if the  execution relate s to a 
claim  based on th at  commercial ac tiv ity  or  on rig hts  in prop er ty  t aken 
in vio lation of in ter na tio na l law and  prese nt in the  Un ite d St ates  in 
connec tion  with th at  ac tiv ity , or  if the  foreign stat e has waived its  
im mu nit y. Thus  prop er ty  used in com mercial  ac tiv itie s is ava ilab le 
for the  sat isfaction of judg men ts ren dered  in con nec tion wi th those
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commercial activities, but there is no execution for Embassies, war­
ships or other foreign government property  used for noncommercial 
purposes.

Mr. Butler. Excuse me, we have in many of our States  w hat we 
call a long-arm statute.

Mr. Brower. Yes.
Mr. Butler. I had thought when I first approached this problem 

that  you would endeavor in some extent to track the long-arm s tatu te 
as it  relates to our foreign re lationships.

I see in this regard we are limited to par ticula r commercial activities 
involved, so tha t if a person in the United States, for one reason or 
another, is treated poorly in his contractual negotiation with a foreign 
state, he is limited to finding commercial assets of the foreign s tate  
related to his activ ity for execution. So tha t if he is wrongly treated, 
he has to find commercial assets related to his activity before he can 
proceed with litigation. On the other hand, if tha t foreign sta te is 
engaged in unlimited commercial activ ity in this country and has 
assets all over the United States, this wronged American citizen has 
no remedy in this country. Now, am I correct in that?

Mr. Brower. Well, the first par t of your stat ement is fundamentally 
correct, I think. And I think tha t the assumption  is tha t any foreign 
state or entity engaged in commercial operations in this country— 
doing something in this country which is likely to give rise to a 
claim—is almost certainly going to have some assets available in 
connection with that , tha t would be available for execution.

Mr. Butler. Let ’s assume they do not.
Mr. Brower. Well, there  are obvious exceptions, of course. The case 

of the painting of the Embassy.
Mr. Butler. Right.
Mr. Brower. That is perhaps one. If you have a contract to pain t 

the Embassy and there is a breach of contract,  you cannot put a lien 
on the Embassy.

Mr. Butler. That is correct.
Mr. B rower. Or if you contract  to do work on a warship, you can’t 

attach the warship. There will be some exceptions.
The second par t of your question, I didn’t hear.
Mr. B utler. That brings me to it.
Here is a man who has pain ted the Embassy and they refuse to pay 

him and here is the country tha t has all sorts of commercial activities 
in this country, and if i t were anybody else they could levy on their 
assets but they can’t do tha t in this case because this is not the par­
ticular commercial activ ity this gentleman was engaged in; am I 
correct, this legislation would leave him without remedy?

Mr. Ristau. Congressman, may I please atte mpt to answer your 
question? To begin with, Congressman, your statement is right ; the 
underlying theory of this sta tute is, in effect, a Federal long-arm 
statute  permitting the bringing of suit, in personam action, which 
you cannot do now, against foreign governments who engage in certain 
activities in this country where there is a contact with the United 
States. Tha t is, the traditional basis of the long-arm s tatutes, as they 
have been enacted in several states and, most recently in 1970, by the 
Congress with respect to the Distr ict of Columbia-----

Mr. B utler. Of course.
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Mr. R istau. Now, what the statute  would do in your hypothetical 
case, it would at least allow the contractor, the painting contractor,  
to bring a personal action in the courts of this country and, if he pre­
vails, to obta in a judgment against the government, which he cannot 
now do. He has no remedy at the present time unless in the unusual 
circumstance where he may be able to find some proper ty of tha t 
Government that  he may atte mpt to attach  for purposes of obtaining 
jurisdiction in this one exceptional instance. But, otherwise—and 
most commonly—he has no means of getting the foreign government 
before the courts and to litigate his rights in the courts of this country. 
So, even though he may not be able in a variety  of circumstances to 
obtain execution of the judgment, he will be able to obtain a judgment 
after having litigated the question fairly and squarely.

May I please also add this one thought: There is on occasion an 
underlying assumption tha t you must have the possibility to forcibly 
execute a judgment before you get something of real substance. I 
would respectfully question tha t basic assumption. Take the U.S. 
Government itself: Of course, you cannot have execution against 
property belonging to the U.S. Government; yet there are means 
and ways of obtaining prompt satisfaction of the final judgment which 
you have against the United States. I will, in a moment—when I 
have an opportunity—advert to what the U.S. Government does 
abroad when the shoe fits on the other foot, but I do no t believe tha t 
we should approach the problem with the assumption tha t foreign 
states  will not, in fact, satisfy judgments once they have been rendered after a full trial in this country.

Mr. Brower. As a further background, Congressman, you might 
look at the slightly different problem tha t shows why i t is im portant 
to require tha t assets to be executed on should be assets bearing a 
reasonable relationship to the activity on which the claim is based. 
An increasing number of countries in the world have state  trading 
corporations or do business as we would term it through corporations 
which are controlled by the state,  but which are under the legal regimes 
of those countries quite separate from each other in ways which are 
similar to the separation between corporations in our United States. And if, for example, you are dealing with Polish or Rumanian or 
Chilean or perhaps some African country, perhaps a Yugoslavian 
state trading corporation, and you have a contract with one, let’s say 
it is for 5,000 pairs of shoes and tha t is the XYZ shoe foreign trading 
corporation of tha t country, it seems reasonable, under our system, 
tha t the ABC pocketbook manufactur ing s tate trading corporation of 
the same country, which is operated by different management and 
has different assets and is reasonably separate, should not be sub­
jected to liability for tha t party . I suppose th at would be so, tha t we 
not encourage a trend whereby American companies or entities abroad 
would be lumped together. That really is the reason for th at.

Mr. Butler. Am I correct; is this foreign trading corporation, this 
foreign sta te corporation, s imilar to what we call a corporation here in 
the State s and is it created for a commercial activity? In o ther words, 
is th at corporation presently immune from suit in this country?

Mr. Brower. Under present law, in such a case the United States  
would not suggest tha t it is immune in the circumstances tha t you have described.
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Mr. B utler. All right. Thank you.
Mr. Brower. Coming back to the question of the possibility of 

execution on such properties as Embassies or warships, we believe 
tha t in the absence of a waiver, it  would be inappropriate and probably 
in violation of in ternat ional law to allow successful litigants to levy 
on such assets of a foreign state which are used for governmental 
and sovereign purposes. I am sure we would not wish our Embassies 
or our warships abroad executed on. The reason for limiting execution 
to assets employed in connection with the particular commercial 
activ ity out of which the claim arose is tha t—as I have attempted to 
describe—is tha t states, especially those with economies which are 
predominantly in the public sector and public in character , may 
engage in a great variety  of commercial activities. And, as I have 
described, I think it would be anomalous under American practice for 
assets used in connection with a foreign s tate’s program of importation 
of machine tools, for example, to be available to satisfy a judgment 
arising out  of its commercial telecommunications business.

The second exception to immuni ty from execution, subsection (b) 
of section 1610, applies similar principles to execution of judgments 
against the assets in the United States  of an agency or inst rumenta lity 
of a foreign sta te or its subdivisions which is engaged in a commercial 
activity or act in the United States  or which does an act outside the 
territo ry of the United States in connection with a commercial activ ity 
elsewhere but which act  has a direct effect within the territory of the  
United States. Generally speaking, under subsection (b) with respect 
to subdivisions and agencies and instrumentalities, the rules are 
slightly looser with respect to what you can do in terms of execution.

Thus any assets of a foreign government agency or in strum entality 
in the United States  may be used to satisfy judgments  against that 
agency or instrumentality arising out of a commercial activi ty or 
acts having the specified connection with the United States.

The last section of the proposed legislation which I shall address 
today is section 1611, which provides and this relates to public debts, 
tha t “[njotwithstanding the provisions” of section 1610 “assets of a 
foreign s tate shall be immune from at tachment and from execution if 
(1) the  assets are those of a foreign central bank or monetary authority 
held for its own account; or (2) the assets are, or are in tended to be, 
used in connection with a military activity and (a) are of a military 
character, or (b) are under the control of a military authority or 
defense agency.” The purpose of section 1611(1) is to preven t in all 
circumstances attachment of or levy of execution upon these two 
categories of property of foreign states, even if these relate to the com­
mercial activities of a foreign state  and would otherwise come within 
the scope of section 1610.

Now, I should point out also tha t the proposed legislation, in the 
last sections of it, establishes original jurisdiction in the Federal dis trict 
courts of all civil actions against foreign states regardless of the amount 
in controversy. Venue is affixed principally in the District of Columbia 
but also in other districts which have substan tial contacts with the 
matte r, and there are appropriate provisions for removal to Federal 
court of actions commenced against foreign states  in State courts.

I have attempted today simply to introduce the provisions of this 
legislation to the subcommittee. I know as our discussions within the 
depar tment  in preparation  for this testimony have indicated and as the
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questions asked already this morning clearly indicate, this legislation 
will require some discussion and some at tention to detail. I know that 
various bar and other professional groups have studied this legislation 
intensively and they will in due course communicate their formal 
comments on this proposal to us and to you. We have  already been 
receiving and we have been reviewing a number of informal comments 
and, undoubtedly, there will be some refinements in the text of this 
legislation which will be appropriate, and, in some cases, required.

I simply want to say tha t we will endeavor to work closely with the 
subcommittee in its consideration of this legislation. This legislation 
was very long in gestation in the executive b ranch and it quite clearly 
covers a very complicated and, in some respects, technical subject.

We stand ready, willing and able to do all in our power to assist 
you and to work with you so that, together, we can see th at this legis­
lation does get on the books.

Thank you very much.
Mr. Ristau might have something to say and we would be glad to 

answer any questions you have.
Mr. Mann. Thank you, Mr. Brower.
Mr. Moorhead?
Mr. Moorhead. I  know a few minutes  ago, you s tated tha t mos t of 

the foreign governments pay their bills when there is a judgment 
against them but  the extensive discussion in the explanation accom­
panying the communication indicates tha t there are many instances 
where they don’t. What  I am wondering is whether there is any 
procedure tha t can be followed when the particular activ ity that was 
involved, such as in the example of painting the Embassy,  has no 
attachable  or executionable item in connection with it? Whether there  
is any method these people can follow to collect.

Mr. B rower. Well, there are lots of methods and I am not suggesting 
or wishing to suggest any which might interfere with our foreign 
relations in any particular case. The most obvious one is to raise it 
through diplomatic channels. In o ther words, they would come to us— 
probab ly to my office in the Department of Sta te—and say, look, we 
have a $14 ,000  bill here for doing a first-rate remodeling or painting  
job on this Embassy, and they simply won’t pay. There would be 
then quite numerous requests and discussions among attorneys. It  
would then  be up to the United States to espouse that claim on behalf 
of the American national, assuming tha t it is an American national.

Mr. Moorhead. They do then actively get involved in that effort? 
You do get involved?

Mr. Brower. Well, the claims of U.S. nationa ls against foreign 
governments are frequently  taken up and espoused by the U.S. Gov­
ernment as, in effect, a diplomatic claim through diplomatic channels 
and sometimes they are paid. We have had numerous claims, agree­
ments, with foreign countries in recent years ; general claim settlements 
and such and, also, very specific cases. So tha t is an option which is 
a realistic one.

Mr. F roehlich. Mr. Chairman?
Mr. Mann. Mr. Froehlich?
Mr. F roeflich. Going back to your opening statem ent, under 

what  authority is your suggestion of immunity  constitutional?
Mr. Brower. Fundamenta lly, I believe i t reflects a judicial feeling 

that the separation of powers requires it;  tha t the conduct of foreign



V7

relations and diplomatic relations is peculiarly within the province 
of the executive branch, th at when the executive branch says Coun try 
x is immune on such claim, that it  is honored. T hat has been the case 
throughout a fairly long history, and I think that is the fundamenta l 
basis.

Mr. Froehlich. A citizen who disagrees with the recommendation 
or suggestion from the Dep artm ent of State, then has no recourse? 
There is no way to appeal a decision?

Mr. Brower. I should say, if I may go back to the first par t of 
your s tatm ent:  You say there is no recourse with respect to a decision 
by the Department of State.  Of course, the Department of Sta te has 
been making these decisions pursuant to an interna l procedure which 
permits the litigant and the interested parties involved to have a 
hearing within the Departm ent and they present written statements 
and sometimes come in and present  oral statements.

Now, I would be less than frank if I were to say tha t I , as a lawyer, 
with a number  of years in the private sphere and with practical 
experience, would say tha t tha t is the same as having been heard in a 
court. That is obviously a different kind of framework. And part of 
the reason for the bill is to get this into  the courts so t ha t there will be 
more due process in the hearing on the subject. The people are heard in 
the Department. Once the decision is made on the basis of the hearing, 
you are correct, there is no judicial recourse from it.

Mr. Froehlich. Do you have admin istrative rules and procedures 
as to the hearing process or is this a he lter-skelter type thing?

Mr. Brower. I would have to say tha t it is properly described as 
reasonably informal. When contacted on a case, we communicate wi th 
the at torneys, the parties on both sides, and we have a kind of general­
ized procedure of receiving written comments within a certain number  
of days and perhaps having oral hearings or oral presentations.

Mr. Froehlich. Sort of a pretrial conference, would you say?
Mr. Brower. There are certa in similarities.
Mr. Mann. What has been the frequency of the requests for im­

munity?
Mr. Brower. I think it might be useful for us to supply it for the 

record, sir, to supply an accurate count. I can tell you tha t at any 
given time we are considering several. I t goes on constantly. And there 
is at  least one attorney in our office who spends virtually his full time 
handling these kinds of mat ters  and they cut across other lawyers’ 
areas, but  it  is quite a time-consuming proposition.

Mr. Mann. Mr. Danielson?
Mr. Danielson. Could the gentleman supply tha t and may it be 

made a part  of the record?
Mr. Brower. Yes, I will undertake to do that.
Mr. Danielson. I have a couple of questions here. One is probably  

technical. On pages 9 and 10 of the bill, H.R. 3493, it is difficult to 
follow the meaning of the numerical subdivisions.

Mr. Brower. Congressman, the best explanation we are able to 
offer a t the present time is tha t the (2) you see on line 17 on page 9 is 
meant to be the (2) following the (1) which appears on page 1 at line 
4. In  other words, it  s tart s out: “Be i t enacted,” et cetera, “th at title 
28, United States Code, as amended,” and then there is (1) and it 
states: “By inserting after” and then there is all of this new material 
up through line 17 on page 9-----



28

Mr. D anie lson . Bu t on page  10 you do a sim ilar  thi ng  with lines 
14 and 15.

If  there is an error , I think  we should repr in t the  bill.
Mr. Brower. I t may be the re is some othe r pre sen tat ion . I could 

check it  o ut------
Mr. D anielson. Mr.  Ch airma n, if we conc lude th at  the re is a n 

erro r, can we get a re pr in t?
Mr. Shattuck. Mr. Chairma n, I believe Mr.  Brower  is cor rec t on 

his ana lysi s of how this occu rred.  The difficulty lies in the  fac t th at  
there is no brea k or space  in the  bill. W ha t you hav e is an am endm ent 
which add s a new section and then  immedia tely  following the  new 
section the  quota tion marks  close and  the re is a  semicolon and the re is 
an “a nd ” and then  the re are these more  or less tech nica l amend ments  
th at  a re me an t to pu t new heading s in Code  se ctions. So i t is very  dif­
ficul t to see in a quick  read ing of the  bill th at  is how it  occurs.

Mr. D anie lson. After careful read ing,  if it  still  is no t clear , I ju st  
think we ought to cor rec t it.

Mr. Mann . Tha t can be tak en  care  of.
Mr. Ris tau?
Mr. R ista u. If you like, I will proceed.
Mr. L ott. Mr. Chairma n, could I ask one question?
Mr. Mann . Mr. Lo tt?
Mr. L ott. Before we leave  Mr. Brower------
Mr. M ann . We will no t leave  Mr. Brower, bu t I th ink  Mr. Rista u 

has a sta temen t which is som ewhat  parallel.

STATEMENT OF HON. BRUNO RISTAU, CHIEF, FOREIGN LITIGATION 
UNIT, CIVIL DIVISION, DEPARTMENT OF JUSTICE

Mr. R istau. Mr. Chairma n and  mem bers  of this honorable com ­
mittee , my name  is Bruno Ristau. I am in charge of the  Fore ign 
Lit iga tion Office in the  De pa rtm en t of Justice.  I very much app rec iate 
the op po rtu ni ty to help explain,  if 1 can,  some of the prov isions of this 
highly in tri ca te hill.

My principa l con trib ution, perhap s, could be thi s: I believe the  
mem bers  of the com mit tee  will be inte res ted  to know th at  in  draf tin g 
this  proposed legisla tion which, as Mr.  B rower has said , has  had a very  
long period of gestat ion , we have draw n very  heav ily on the  experience 
of the  United  State s as a lit iga nt abroad . Pe rha ps the  com mit tee  
knows th at , cer tain ly since Wor ld War II , the  U.S. Go vernm ent and  
its  var ious agencies and instrum ental itie s has been sub jec ted  to the  
jur isd iction of a gre at ma ny foreign court s; in fact, I believe I am safe 
in represent ing  to the  com mittee  th at  the re pro bab ly is no oth er 
cou ntry th at  has been requ ired  to appear in so ma ny foreign domestic- 
cou rts in pro tec ting its  legal int ere sts  before  those court s as has  the  
Gover nm ent  of the United  Sta tes .

At any given time for the  pa st two decades, I would say,  we hav e 
been engaged in litig ation in lite rall y dozens of countries.

I was asked  by the  Assis tan t At tor ney General  only the  oth er day , 
in how ma ny c oun tries are we cu rre ntl y invo lved  in litigat ion  and the  
answ er is, in 28 diffe rent  countri es. Now, you shou ld also know  th at  
the Governm ent does from time  to time  invoke the  a id of the dom estic 
cou rts of foreign countri es, and  the  pro tec tion of its  own rights  and
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interests.  We thus appear a t times as plaintiff bu t more frequently we 
appear  as a defendant. As a result of these rather  extensive l itigation 
activities abroad, since the beginning of the ear ly fifties, we have what 
I believe to be a rath er unique experience in appearing  as a sovereign 
government in foreign courts and, of course, we have certainly in the 
early days—when we first got involved in foreign litigation—frequent ly 
raised the defense of immunity from sui t before foreign tribunals.  And 
the essence of what is in this bill, Mr. Danielson, is in large measure 
based on our experience as a litigant abroad.

In consequence, perhaps as a partia l answer to your ear lier question, 
sir, as to what effect this proposed legislation would have in the con­
verse situation,  when the United States or one of its agencies appears 
as a litigan t abroad, I would suggest to you that the effect that we 
attem pt to bring about in the United State s is really the reverse. We 
would like, based on our experience as a liti gant  abroad to subsume to 
the jurisdiction of our domestic courts foreign governments and foreign 
entities  who engage in certain activities  on our terri tory  to the same 
extent tha t the U.S. Government is already at the present time subject  
to the jurisdic tion of foreign courts, when i t engages in certain  activi­
ties on their soil.

Mr. Mann. We will now proceed in an orderly fashion with ques­
tions by members of the committee of both witnesses.

Mr. Danielson?
Mr. Danielson. Just carrying on from what  you said, may I infer 

what  you are really trying to  do is to give our own nationals , our own 
citizens, the people on this side, at least to some measure, the same 
type of redress or recourse to their commercial interes ts of foreign 
state s as is afforded to na tionals and citizens against our Sta tes in the 
foreign countries?

Mr. Ristau. Th at is correct, Congressman. We have certainly  
witnessed in the pas t decade abroad a very considerable restric tion of 
the immunities which foreign countries afford not  only to the United 
State s bu t also to o ther sovereign sta tes who engage in certain activities 
on their soil. Perhaps the one country that still in large measure ad­
heres to the traditional so-called absolute immunity doctrine is the 
United Kingdom. There are, however, indications that even the United 
Kingdom is receding from the traditional 19th cen tury rule, as we call 
it, the absolute sovereign immunity  doctrine. You are absolutely 
right, Congressman, we would like to afford to our local citizens and 
entities  who deal with foreign governments in the United States 
effective redress through the ins trumenta lity of our courts. If a dispute 
arises as a result of an activ ity which a government carries on in this 
country, the most appropriate place to resolve such a dispute  would 
be through the courts, which are, after  all, designed to do j ust  tha t: 
to resolve the dispute which has arisen here.

Mr. Danielson. Well, I am very pleased to hear tha t. I have been 
fearful for a long time tha t the balance is the other wav around and I 
would like to see some of it come back this way. So I  thank you for 
your comments there and it  will make the bill far more interest ing and 
important , as far as I am concerned.

Now, let’s take Sweden, for example, where our diplomatic re lations 
are, at least, sort of bent out of shape. Do the mat ters  of l itigation  
continue to be handled  in  much the same way as they were tradition-
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ally or does a diplomatic situation  similar between tha t of the United 
States and Sweden, have any impact or effect upon litigation?

Mr. R istau. Ideally, Congressman, it  shouldn’t have any impact, 
but rath er a dispute arising out  of a commercial activity  ought to be 
divorced from any diplomatic overtones whatsoever and should be 
settled through the ordinary processes of the law. A dispute between a 
painting contractor, to use your  own example, and the Government 
should m no way be affected by whatever the state  of the diplomatic 
relations at any given moment might be. I t should be totally divorced.

Mr. Danielson. As a practical matte r, though, does it have an 
effect?

Mr. R istau. I will defer on tha t to my brother  from the State 
Department.

Mr. D anielson. N o; I was really interested in your first answer.
The last question I have has to do with jurisdiction as between 

Federal and State  courts. This bill would apparently vest jurisdiction 
in the Federal district  courts?

Mr. Brower. Yes.
Mr. Danielson. There is a procedure provided for removal in the 

event action is commenced in a S tate  court and there are a number of 
exceptions, but , anyway, I am try ing to envision how could an action 
be commenced in a Sta te court if the service or process is to be done by 
a summons issued by the clerk of the Federal court? How could that  
happen?  How could the State  court ever have jurisdiction tha t would 
require removal?

Mr. Ristau. Congressman, may I be permitted to preface my an­
swer with the following observations:

Mr. D anielson. Yes.
Mr. Ristau. We do have a somewhat anomalous s ituation at the 

present time in this one respect. As you know, sir, foreign diplomatic 
personnel are suable only in the U.S. Supreme Court. The Supreme 
Cour t of the United States  has original and exclusive jurisdiction in 
suits against foreign diplomats. A somewhat lower echelon of foreign 
governmental  functionaries in this country; namely, consular officials 
of a foreign government can be sued only in the U.S. di strict courts. 
Now, there have been repeated attempts to subsume foreign sovereign 
governments to the jurisdiction of State courts and, on occasion, by 
means of attachm ent, litigants have succeeded in bringing suits in 
State courts. You do have in the reported cases quite a number of 
decisions from the courts of the Sta te of New York and other jurisdic­
tions, where a foreign government became a defendant in a State 
court.

Mr. Danielson. What we are simply doing here would be to try  to 
provide a certain ty tha t these can be removed at the reques t of the 
foreign state  to the U.S. distric t court?

Mr. Ristau. Yes, sir, we feel t ha t the question of the suability of a 
foreign government in the courts of the United States is inextricably 
intertwined with one aspect of foreign relations. As a result of this, we 
feel and we are convinced tha t the Congress has absolute authority to 
legislate in this area.

Mr. Danielson. You have answered my question fully and I 
thank you.
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Mr. Brower. Excuse me, Congressman, but  I thought your ques­
tion had a different thrus t, namely, when this sta tute  is in force and 
an attachment is no longer available for establishing quasi in rem 
jurisdict ion and since this sta tute  addresses itself, as far as service of 
process is concerned, to the Federal courts but not to State  courts, 
how then, when this  is on the books, will the defendant get jurisdic tion 
in the State courts and-----

Mr. Danielson. Oh, I think it would be an idle act once this  is a 
law, assuming it  becomes law, it would be an idle act to sue them in 
the State  courts, but  at least the information tha t has jus t come for­
ward makes it clear tha t any pending actions which are being currently 
filed, could be removed. But I think once it is law, there is no jurisdic­
tion in the State court.

Mr. Brower. It  is like the old question, where the client asked his 
lawyer, can Smith sue me? Of course, he can sue you but whether  he 
can properly sue you or no t is another question. It  seems to me it  may 
be properly brought to the State court and I think the removing pro­
cedure would apply only to actions which might be pending at the 
time this act becomes effective.

Mr. Mann. As Mr. Brower indicated, you could choose the alter ­
native  of removal ra ther than dismissal, in other words?

Mr. Brower. Right.
Ms. J ordan. Mr. Chairman, may I just ask a question on this?
We have read recently of a big fertilizer deal between a local com­

pany and the Soviet Union. Now tha t deal sought the assent of the 
United States. It  sought its stamp of approval. Now, if there is a 
violation on the part of that private corporation here, in failing to 
fulfill the terms of th at contract where the United States has given a 
stamp of approval, does the action lie in any sense against  the Govern­
ment of the United States?

Mr. Brower. Having some familiarity with the transaction in 
question, I trus t the answer is no. The document to which you refer I 
think you could describe more in the natu re of an endorsement or an 
expression of appreciation rath er than legal instrument having the 
effect of entangling the U.S. Government in a legal sense in any 
potentia l claims.

The U.S. Government could be involved the other way around, so 
if there were a claim by the U.S. national involved against the Soviet 
Union foreign trading corporation, where, for some reason, there was 
difficulty in having tha t properly adjudicated. Of course, tha t poten­
tially might be a claim, depending upon the circumstances. That could 
also be raised in diplomatic channels. B ut I don’t see any si tuation in 
which the United States  would be subject to liability for tha t 
transaction.

Mr. Mann. Mr. Lott?
Mr. Lott. Thank  you, Mr. Chairman.
As set out in sections 1604, 1605, and 1606, I wonder why a decision 

was made to s tar t with general immunity and then create these excep­
tions tha t are set out, rather than sta rt with no immunity and create 
the sections which gran t immunity. Maybe Mr. Ristau would com­
ment on that?
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Mr. Brower. I suppose you always have a choice in drafting as to 
which end you sta rt at; whether you make the exceptions the rule or 
the rule the exceptions. Historically, you started out with absolute 
immunity and worked your way down to something less than that .

I think to some extent it is a matt er of following a historical pat ­
tern. I think it also might be considered somewhat undiplomatic for 
the U.S. Government to pronounce fundamentally foreign govern­
ments are not immune. It  m ight seem to them a li ttle bit like saying one is guilty until proven innocent.

Mr. Lott. In tha t connection, Mr. Ristau, is that the way it is done in foreign sta tes?
Mr. Ristau. Congressman, if I may add to what Mr. Brower said: 

We have considered in some of the original d rafts approaching it posi­
tively rather than negatively. I think tha t was the core of your ques­
tion. We had drawn in our preparatory work also in part  on the 
restatement of the foreign relations law of the United States  and the 
restatement approaches it in this fashion, by start ing out with the 
general proposition of immunity and then listing a series of exceptions to that. It  was a drafting choice, Congressman.

Mr. Lott. One thing tha t worries me; will we be involved in the 
continued process of adding one more and then one more exception and so on down the line? I can certainly see problems.

Mr. Ristau. Conceivably, Congressman, as the law develops and 
as the practice of sta tes indicates tha t there should be jurisdiction in 
the local courts, it may very well then occur that additional excep­
tions to the general immunity  might be carved out by codification.

Mr. Brower. I think you would have the same problem if it were 
drafted the other way around, Congressman. In this case, i t may be 
adding exceptions, but in the other case, it  might  be adding additional cases.

Mr. Lott. But in the foreign states,  generally, they have the absolute immunity?
Mr. Ristau. No. Forgive me; foreign states generally by now adhere 

to the restrictive theory of immunity. As I indicated before, I believe 
the United Kingdom still adheres to some degree to the traditional 
absolute immunity  doctrine but not so, however, on the continent of 
Europ e; not so, however, in South America; and of recent years in 
Japan, the Philippines, Thailand . They have all gone over to the 
restrictive theory of immunity.  I think by now it is safe to s tate tha t 
the majority of states adhere to the res trictive theory and have backed 
away from the absolute doctrine.

Mr. Brower. And they also, I believe, follow our system, namely, 
that immunity  exists unless there is an exception. However, it is 
incumbent upon the defendant  to raise the defense of sovereign im­
mun ity rather than  the plaintiff being required to establish lack of immunity.

Mr. Ristau. I should perhaps add, Congressman, an additional 
answer to your question that , to be sure, I  know of no single country 
tha t has legislation on the books as we propose in this  bill. There is, as 
Mr. Brower indicated, the proposed multilateral treaty in Europe, 
the Council of Europe Treaty, which would comprehensively deal with 
the problem of the jurisdictional immunity  of states  between the 
member states of th at Council.
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This is, in a way, a rather unique proposal in th at we are submitting 
to the Congress to codify as a ma tter of domestic U.S. law this area of 
the law. I believe you, sir, suggested earlier or inquired earlier, whether 
this would not be a fruitful area ultimately for a convention and, to be 
sure, the answer in my judgment is, yes, we would hope th at ultimately  
this area might be covered by a multi-lateral trea ty to make it abso­
lutely uniform between the major states  of the world.

Mr. Danielson. That would be useful.
Mr. R istau. But I believe the Congress can fulfill a unique task in 

advancing the science of law by codifying these principles as a mat ter 
of U.S. law.

Mr. Mann. Ms. Jordan?
Ms. J ordan. No further questions.
Mr. Mann. Mr. Moorhead?
Mr. Moorhead. No questions.
Mr. Mann. Any fu rther questions?
Well, thank you, gentlemen.
This concludes the hearing for today. It  is adjourned subject to the 

call of the Chair.
[Whereupon, a t 12 noon, the subcommittee adjourned subject to the 

call of the Chair.]
[The executive communication transmitted to the Speaker of the 

House on Janua ry 16, 1973, and the accompanying explanation is as 
follows:]

T he Secretary of State, 
Washington, D.C., January 16, 1973.

The Speak er,
House of  Representatives,
Washington, D.C.

Dear Mr. Speak er : There is a ttached fo r y our  consideration and app rop ria te 
reference  a dra ft bill, “To define the  circumstances in which foreign sta tes  are 
immune from the  ju risdiction  of Uni ted Sta tes  courts and in which execution m ay 
not  be levied on the ir assets, and  for oth er purposes ,” which is being sub mitted 
join tly by the  Depar tment  of Sta te and  the Depar tment  of Justice.

At present the  determinat ion whe ther  a foreign sta te which is sued in a court 
of the  United Sta tes  is ent itle d to sovereign imm uni ty is made by the  court in 
which the actio n is brough t. However, the  courts norma lly defer t o the sugges tion 
of the Depar tme nt of Sta te th at  imm uni ty should be accorded and  make  the ir 
own dete rmin ation of entitl ement  to imm uni ty only when the  Depar tment  of 
Sta te makes no submission to the  court.

The law which is applied bo th by the court s and  by the Depar tment  of Sta te 
is thus the resu lt of the  joint articulatio n of the  law by the  judiciary and  the  
Dep artm ent.  The views expressed by the court s influence the Depar tment  of 
Sta te, and  the views expressed by the  De partm ent of State  influence the  courts. 
In  the  process of ascertaining  and  applying  the  law, bot h the  Depar tment  and  
the  courts rely on preceden ts and tren ds of decision in foreign as well as United  
Sta tes  courts.

The policy of the  De partm ent of Sta te, which has been given effect by the  
court s as well, was set for th in a le tte r of May  19, 1952 from the  Acting Legal 
Adviser of the Depar tment  of Sta te to the  Acting Atto rney  General . The  De­
pa rtm en t of Sta te asser ted th at  its policy would be the rea fter “to  follow the  
rest rict ive theo ry of sovereign  imm uni ty in the consideration of requ ests  of 
foreign governments for a gra nt of sovereign  imm uni ty.” The le tte r sta ted ,

“According to the  newer or rest rict ive theory  of sovereign immunity, the  im­
mu nity of the  sovereign is recognized with  regard to sovereign or public acts  
(jure inierii) of a sta te,  bu t no t with  respect t o priva te acts  (jure gestionis). There 
is agreement by proponen ts of both theor ies [i.e., of abso lute and  of res tric tive  
immunity ], suppor ted  by  practice, th at  sovereign im munity should not  be claimed 
or granted  in actions with  respe ct to real proper ty (diplomatic and  perhaps
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consular property excepted) or  with respect to the disposition of the property of a deceased person even though a foreign sovereign is the beneficiary.”
The effect of the draft  bill would be to accomplish four things:

1. The task of determining whether a foreign st ate is entitled to immunity 
would be transferred wholly to the courts, and the Depar tment of State would 
no longer express itself on requests for immunity directed to i t by the courts or by foreign s tates.

2. The restric tive theory  of sovereign immuni ty would be further particu­
larized in s tatu tory form.

3. Foreign states would no longer be accorded absolute immunity from 
execution on judgments rendered against them, as is now the case, and their 
immunity from execution would conform more closely to the restrictive theory of immunity from jurisdiction.

4. The means whereby process may be served on foreign states would be specified.
The central principle of the draft  bill is to make the question of a foreign 

sta te’s entitlement to immunity an issue justiciable by the courts, without par­ticipation  by the Depar tment of State. As the situation now stands , the courts 
normally defer to the views of the Department of State, which puts the Depa rt­ment in the difficult position of effectively determining whether the plaintiff will 
have his day in court. If the Department suggests immunity, the court will normally honor the suggestion, and the case will be dismissed for want of juris­diction. If the Department does not suggest immunity, the court may either take 
the silence of the Depar tment as an indication that immunity is not appropriate or will determine the question itself, with due regard for the policy of the Depart­
ment and the views expressed in the past by the courts. While the Depar tment 
has attem pted to provide internal procedures which will give both the plaintiff and the defendant foreign state a hearing, it is not satisfactory t ha t a department, 
acting through administrative procedures, should in the  generality of cases dete r­
mine whether the plaintiff will or will not be permitted to pursue his cause of action. Questions of such moment appear particula rly appropriate for resolution by the courts, r ather than  by an executive departm ent.

The transfer of this  function to the courts will also free the Depar tment from 
pressures by foreign states  to suggest immunity and from any adverse conse­quences resulting from the unwillingness of the Department to suggest immunity. The Depar tment would be in a position to assert t ha t the question of immunity is entirely one for the  courts.

Plaintiffs, the Depar tment of State,  and foreign states  would thus benefit from the  removal of the  issue of immunity from the realm of discretion and  making it a justiciable question.
The draf t bill would give appropriate guidance, grounded in the restrictive 

theory of immunity, on the  standards to be employed. These are consistent with those applied in other developed legal systems. In brief, foreign states  would not be immune from the jurisdiction of United States courts when the foreign sta te 
has waived its immunity, when the action is based on a commercial activ ity or concerns property present in the United States in connection with a commercial 
activity, when the action relates to immovables or to rights in property acquired by succession or gift, or when an action is brought  against a foreign stat e for 
personal injury or death or damage to or loss of proper ty occasioned by the 
tortious act in the United States  of a foreign state. Special provisions would be 
made for counterclaims and for actions relating to the public debt of a  foreign state .

Under the  present law, a  plaintiff who is able to bring his action against a foreign 
state because it relates to a commercial act (jure gestionis') of th at state  may be denied the fruits of his judgment against the foreign state. The immunity of a 
foreign state from execution has remained absolute. The draft  bill would permit 
execution on the assets of a  foreign state  if the foreign state  had waived its im­
munity from execution or if the  assets were held for commercial purposes in the 
United States. The plaintiff could thus recover against commercial accounts, but 
not against those maintained for governmental purposes. The successful plaintiff would also be precluded from levying on funds deposited in the United States in 
connection with central banking activities and on military property.

Finally, the dra ft bill would, in addition to specifying the respective jurisdictions 
of State  and Federal courts in actions against foreign states  and venue require-
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ments, clear up the question of how foreign state s are to be served. Service would 
be made either on the ambassador or other person entitled  to receive service, and a 
copy of the complaint, furnished to the Department of S tate, would in turn  be 
transmitted to the depar tment  of the foreign stat e responsible for the conduct of 
foreign relations. The initiation of action through attachm ent would thus no longer 
be appropriate.

The ideal arrangement concerning the sovereign immunity of foreign states 
would be the regulation of the question through a general international  agreement. 
The draft  bill is looked upon as an arrangement to be applied until such time as a 
satisfactory convention is drawm up and the United States becomes a party  to it.

The Department of State contemplates tha t if the draft  bill should be enacted, 
it would propose tha t the United States file a declaration accepting the com­
pulsory jurisdiction of the International Court of Justice, on condition of reci­
procity, with respect to disputes concerning the immunity  of foreign states. The 
resolution of disputed questions of sovereign immunity by the  World Court would 
have the beneficial effect of assuring that the law and practice of this and other  
countries conform with in ternat ional law and of imparting further  precision to the 
law in areas where some measure of uncerta inty now exists.

The Office of Management and Budget has advised tha t there is no objection 
to the enactment of this  legislation from the standpoint  of the  Administrat ion’s 
program.

Sincerely,
R ichard G. K lein dienst,

Attorney General.
William P. Rogers,

Secretary of State.
AN AC T To define the circumstan ces i n which foreign states are imm une  from the  jur isdiction of United 

States courts  and i n w hich execution m ay not be lev ied on the ir assets, and  for o ther  purposes

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, Tha t title, 28, United States Code, is amended—

(1) by inserting after Chapter 95 the following new Chapter:
“CHAPTER 97.—JURISDICTIONAL IMMUNITIES OF FOREIGN STATES
“ Sec.
“1602. Findings  and  declarat ion of purpose.
“ 1603. Definitions.
“1604. Im mu nit y of foreign sta tes from jurisdiction.
“ 1605. General exceptions to the ju risd ictio nal immu nity of foreign states.
“ 1606. Im mu nity  in cases relating to the  public deb t of a foreign sta te.
“1607. Counterclaims.
“1608. Service of process in United  State s di str ict  cour ts.
“1609. Im mu nit y from execution and att ach me nt of assets of foreign sta tes.
“1610. Exceptions to the immu nity from execution of assets of foreign sta tes.
“ 1611. Certain  ty pes  of assets imm une from execution.
“§1602. Findings and dec lara tion  of purpose

“The Congress finds tha t the determination by United States courts of the 
claims of foreign states to immunity  from the jurisdiction of such courts would 
serve the interests of justice  and would protect the rights of both foreign states  
and litigants in United States courts. Under interna tional law, states are not 
immune from the jurisdiction of foreign courts in so far as their  commercial 
activities are concerned, and their  commercial property may be levied upon for 
the satisfaction of judgments rendered against them in connection with their 
commercial activities. Claims of foreign states to immunity should henceforth be 
decided by United States courts in conformity with these principles as set for th in 
this chapter and other principles of inte rnationa l law.
“§ 1603. Definit ions

“ (a) For the purposes of this chapter, other than  sections 1608 and 1610, 
a “ foreign sta te” includes a political subdivision of tha t foreign state, or an 
agency or instrum entality  of such a state or subdivision.

“ (b) For the purposes of this chapter, a “ commercial activity” means either 
a regular course of commercial conduct or a particular commercial transaction 
or act . The commercial characte r of an activity shall be determined by reference 
to the nature  of the course of conduct or particular transact ion or act, rathe r 
than  by reference to its purpose.
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“§ 1604. Immunity of foreign states  from juri sdictio n
“ Subject to existing and future international agreements to which the United States is a party, a foreign state shall be immune from the jurisdiction of the courts of the  United States and of the States except as provided in this chapter. 

“§ 1605. General excep tions  to the jur isd icti ona l immunity  of foreig n sta tes
“ A foreign state  shall not be immune from the jurisdiction of courts of the United States or of the States in any case—

“ (1) in which the foreign sta te has waived its immunity  either explicitly 
or by implication, notwithstanding  any withdrawal of the waiver which the foreign state  may purport to effect after the claim arose;

“ (2) in which the action is based upon a commercial activ ity carried on in the United States by the foreign state; or upon an act performed in the 
United States in connection with a commercial a ctivi ty of the foreign state  
elsewhere; or upon an act outside the territo ry of the United States in con­nection with a commercial activi ty of the foreign state elsewhere and tha t 
act has a direct effect within the territory of the United States;

“ (3) in which rights in property taken in violation of international law 
are in issue and tha t property is present in the United States in connection 
with a commercial activi ty carried on in the United States by the foreign stat e or t hat property is owned or operated by an agency or instrumentality  
of the  foreign s tate  or of a political subdivision of the foreign state and that 
agency or instrum entality  is engaged in a commercial activity in the United States;

“ (4) in which rights in property  in the United S tate s; acquired by succession 
or gift, or rights in immovable property situated in the United States are in issue; or

“ (5) in which money damages are sought against a foreign state for personal 
injury or death,  or damage to or loss of property, caused by the negligent or 
wrongful act or omission in the  United States of that foreign stat e or of any official or employee thereof except that a foreign stat e shall be immune in 
any case under this paragraph in which a remedy is available under Article 
VIII  of the Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Their Forces.

“§ 1606. Immunity  in cases rel ating  to the  public debt  of a foreign sta te 
“ (a) A foreign state  shall be immune from the jurisdiction of the courts of the

United States and of the  States in any case relating to its public debt, except if
“ (1) the foreign state has waived its immunity explicitly, notwithstanding 

any withdrawal of the  waiver which the foreign state  may purport  to effect after the claim arose; or
“ (2) the case, whether or not falling within the scope of section 1605, 

relates to the public debt of a political subdivision of a foreign sta te, or of an 
agency or instrumentality of such a state  or subdivision.

“ (b) Nothing in this chapter shall be construed as impairing any remedy afforded under sections 77(a) through 80(b)-21 of Title 15, United States Code, as amended, or any other statute which may hereafter be administered by the United States Securities and Exchange Commission.
“§ 1607. Coun terclaims

“ In any action brought by a  foreign sta te in a court of the United States or of any State, the foreign state  shall not be accorded immunity  with respect to—
“ (1) any counterclaim arising out of the transact ion or occurrence t ha t is 

the subject mat ter of the claim of the foreign s tate ; or
“ (2) any other counterclaim tha t does not claim relief exceeding in amount 

or differing in kind from tha t sought by the foreign state .
“§ 1608. Service  of process in United Sta tes  distr ic t cou rts

“ Service in the district courts shall be made upon a foreign s tate  or a political subdivision of a foreign stat e and may be made upon an agency or instrumentality of such a s tate  or subdivision which agency or instrumentality  is not a citizen of the United States as defined in Section 1332(c) and (d) of this title by delivering 
a copy of the summons and complaint by registered or certified mail, to be addressed and dispatched by the clerk of the court, to the ambassador or chief of mission of the foreign state accredited to the Government of the United States, 
to the ambassador or chief of mission of another state then acting as protecting
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power for such foreign sta te,  or in the  case of service upon  an agency  or ins tru ­
menta lity  of a foreign sta te or politica l subdivision  to such other officer or agent 
as is authorized under the  law of the  foreign sta te  or of the  United  States to 
receive service of process in the  par ticu lar case, and , in each case, by also sending 
two copies of the  summons and of the complain t by regis tered or certified mail to 
the  Secre tary of Sta te at  Washington, Dis tric t of Columbia, who in tu rn  shall 
tra nsmi t one of these  copies by a  dip lomatic note  to  the depar tment  of th e govern­
ment of the  foreign sta te  charged with the  conduc t of the  foreign rela tions of 
th at  Stat e.
“§ 1609. Imm unity from execution  and atta chme nt of ass ets  of foreign sta tes

“ The assets  in the  United  States of a foreign sta te  shall be immune from 
att achm ent and  from execution, except  as provided in section 1610 of thi s chapter .
“§ 1610. Exceptions to the immunity  from execution  of ass ets  of fore ign states

“ (a) The assets  in the  United  S tate s of a  foreign  st ate o r political subdivision of 
a foreign stat e, to th e ex ten t th at  they are used fo r a part icu lar  commercial a ctivit y 
in the  United State s, shall no t be im mune from a tta chmen t for  purpose? of execu­
tion or from execution of a judgment rendered a gainst  th at  foreign st ate  or politica l 
subdivision if

“ (1) such att ac hm en t or  execution rela tes to a claim which is based on t hat  
commercial ac tiv ity  or on righ ts in pro per ty taken in violat ion of int ern a­
tion al law and present in th e United Sta tes in connection wi th tha t activity, or

“ (2) the  foreign s ta te  or politica l subdivision  has waived its imm unity f rom 
att achm ent for purposes of execution  or from execution of a judgment  e ithe r 
explicit ly or by impl ication, notwithstand ing  any  purpor ted  withdraw al of 
the  waiver a fte r the claim arose.

“ (b) The assets in th e United  S tates of an  agency or  in strum entali ty of a foreign 
sta te  or of an agency or ins tru me nta lity of a political subdivision of a foreign 
sta te,  which is engaged in a commercial ac tiv ity  in the  United  State s, or does an 
act in the  United Sta tes in connection with such a commer ical act ivi ty elsewhere, 
or does an act outside  th e t err ito ry of th e Uni ted States in connec tion with a com­
mercia l act ivi ty elsewhere and  the act has a dire ct effect within the  ter ritory  of 
the United States , shall not  be immune from a tta chmen t for  purposes of execution 
or from execution of a jud gm ent  rende red aga inst th at  agency  or ins tru men ttl ity  
if—

“(1) such att achm ent or execut ion rela tes to a claim which is based on a 
commercial ac tiv ity  in the  United States or such an act, or on rights in pro p­
erty take n in  violatio n of internatio nal  law and  present in the  United States 
in connection with  such a commercial act ivi ty in the  Uni ted State s, or on 
rights in proper ty taken in vio lation of inte rna tional  law and owned or ope r­
ated by an agency  or ins trumenta lity  which is engaged  in a commercial 
act ivity in the  Uni ted St ates ; or

“ (2) the  agency or ins trumenta lity  or the  foreign s ta te  or  political sub div i­
sion has waived its imm uni ty from att achm ent for purposes of execution or 
from execution of a jud gm ent  eith er explic itly or by implication,  nothwith- 
standing an y purp orted withdraw al of th e waiver  af ter the  claim arose.

“§1611. Cer tain  types of asse ts immune from execu tion
“ Notwi thstanding the  provis ions of section  1610 of this chapter , assets of a 

foreign sta te shall be immune from att achm en t and  from execution, if—
“ (1) the  assets  are those of a foreign cen tral  bank or moneta ry au thor ity  

held for its own acc oun t; or
“ (2) the assets  are, or are  intended to be, used in connection  with  a m ilita ry 

activ ity  and  •
(a) are of a mil itar y charact er, or
(b) are under the  control of a mil itary au tho rity or defense agency .” ; 

and
(2) by inser ting in the  analysis  of Pa rt IV, “ Jur isdiction and  Venue,” of th at  

tit le afte r 
“95. Customs Court .” , 
the  following new ite m:
“97. Juri sdic tiona l Imm uni ties  of Foreign Sta tes .” .

Sec. 2. Chapter 85 of titl e 28, United  States Code, is amende d—
(1) by in sert ing imm edia tely before section  1331 the following new se cti on :



“§ 1330. Actions against foreign states
“ (a) The dis tric t cour ts shall have  original jurisdic tion  of all civil action s, regard less of the  amount in controversy, against foreign sta tes  or politica l subd i­visions of foreign stat es, or agencies or ins trum enta litie s of such a  state or subdiv i­sion, othe r tha n agencies or instrumenta litie s which are citizens of a Sta te of th e United  States as defined in section 1332 (c) and  (d) of thi s title .“ (b) This section  does not  affect the jurisdic tion of the  dis tric t cour ts of the United States with respect to civil actions aga inst agencies or inst rum enta litie s of a foreign sta te or political subdivision thereof which agencies or i nst rum ental­ities are citizens of a Sta te of t he  United States, as defined in section  1332 (c) and  (d) of this tit le .” ; and
(2) by inser ting in the  c hapte r analys is of th at  Chapter before—

"1331. Federal question; amount in controversy; costs.” 
the  following new it em:
“ 1330. Actions agains t foreign st ate s.” .

Sec. 3. Section 1391 of title 28, Uni ted States Code, is amended by adding a new subsection  (f), to read as follows:
“ (f) A civil action  against  a  foreign stat e, or a politica l subdivision of a foreign sta te,  o r an agency or i nst rum entali ty of such a st ate  or  subdiv ision which agency or ins trumenta lity  is not  a citizen of a Sta te of the  United  States as defined in section 1332 (c) and (d) of this  titl e m ay, except as otherwise provided by law, be brough t in a judicial dis tric t where: (1) a sub stan tial  pa rt of the  events or omis­sions giving rise to the cla im occurred, or (2) a substant ial pa rt of the p roperty  th at  is the  subject of the action  is situated, or (3) the  agency or ins trumenta lity  is licensed to do business or is doing business, if the  action is brough t aga inst  an agency or inst rum enta lity , or (4) in the United  States Dis trict  Court for the Dis tric t of Columbia if the action is brough t against a foreign sta te or political subdivision. Noth ing in this subsec tion shall affect the  venue of actions  aga inst  agencies or inst rumenta lities  of a foreign sta te or political  subdivis ion thereof which agencies o r instrumenta litie s are citizens of a Sta te of th e United State s, as defined in sect ion 1332(c) and (d) of th is tit le. ”
Sec. 4. Section 1441 of titl e 28, Uni ted States Code, is amended  by adding a new subsection  (d), to read as follows:
“ (d) Any civil action brou ght  in a court of a S tate  of the United  S tates  ag ainst a foreign stat e, or a political  subdivision of a foreign stat e, or an agency or ins tru ­menta lity  of such a sta te  o r subdivision which agency or ins trumenta lity  is n ot a citizen of a Sta te of the Uni ted States as defined in sec tion 1332 (c) and (d) of this title,  may be removed by the  foreign state, subdivision,  agency or ins trumenta lity  to the  dis tric t court of the  Uni ted States for the dis tric t and division embracing the  place where such action  is pending. Noth ing in this subsection shall affect the removal of actions  against agencies or inst rumenta lities  or a foreign sta te  or politica l subdivis ion thereof which agencies or instrumental ities are citizens of a Sta te of the  Uni ted States, as defined in section 1332 (c) and  (d) of th is tit le .”Sec. 5. Section 1332 of titl e 28, Uni ted States Code, is amen ded by striking subsections  (a) (2) and  (3) and  s ubsti tut ing  in the ir place the  following:“ (2) citizens of a Sta te and  ci tizens or subjects of a foreign sta te ; and “ (3) citizens or different States  and in which citizens or subjects of a foreign sta te  are  a ddi tional par ties.”

SECTION -BY -SECTION  ANALYSISSection 1
Adds a new Chapter 97 to  tit le 28, United  Sta tes Code. The new Chapter in­corporates and  codifies int ern ational law w ith re spect to  the immunities of foreign sta tes . Together with a new 28 U.S.C. § 1330 (Sec. 2) establ ishing original jur is­diction in the  federal  dis tric t courts in civil action s aga inst foreign states, and  amendm ents  to 28 U.S.C. § 1391 (Sec. 3) and  28 U.S.C. § 1441 (Sec. 4) concerning venue  an d remova l jur isdic tion, the  new Cha pter  establishes a coordinated regime for civil actions against  foreign sta tes  and their political subdivisions and agencies and  inst rum enta litie s. It was felt preferable to bring together the  provisions dealing  with the immunit ies of foreign st ate s in a clearly identif ied Cha pter  except where, in dealing with jurisdiction, venue and  removal it would be clearer  if the new provisions for actions aga ins t fore ign sta tes  appeared  with  related provisions of title  28.
The Act has been dra fted as an ame ndm ent to the  present t itle  28. It  has been influenced, however, by the American Law Insti tute Draft  of the Federal Cou rt
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Jurisdiction Act of 1971 introduced in the 92d Congress as S. 1876, and is con­
sisten t with tha t bill. It  would be relatively easy to integrate this Act into any 
new structure patte rned after that bill.
Section 1602. Findings and declaration of purpose

This section incorporates the central premises of the new Act, which are tha t
decisions concerning claims of foreign states to immunity are best made by the 
judiciary on the basis of a statu tory  regime which incorporates the restrictive 
theory of sovereign immunity. It has never been clear to what extent the principle 
of international law governing the sovereign immunity of foreign states  in national 
courts is left to be spelled out by national legislation and by the decisions of 
national courts. The general immunity seems to be a creation of international 
law; its further refinement seems to have been left very largely to national courts. 
There is, however, general acceptance of the restrictive principle of immunity. It 
is this principle t ha t has been applied by the Depar tment of State and by the 
courts since the “Ta te Lette r” of May 19, 1952, 26 Department of State Bulletin 
984 (1952) and which is incorporated and codified in this Chapter.

The existing case law, both United States and foreign, could be drawn upon 
in aid of the interpretation and application of the provisions of this Act. As the 
law develops in other jurisdictions, tha t law may similarly be relied upon to 
elucidate the provisions of this Act.
Section 1603. Definitions

This section defines two terms that are used throughout the new Chapter 97, 
except as the term “foreign sta te” is used in Sections 1608 and 1610.

Section 1603 (a) defines “foreign sta te” in terms of all levels of government 
within tha t state. The term thus extends from the central government down to 
the level of municipalities. The traditiona l view has been that immunity attaches 
only to the central government of a state  and tha t other subordinate entities, 
such as states of a federation, provinces, cantons, countries, and municipalities, 
are not sovereign and are not entitled  to immunity. The practice has not been 
consistent, however, and some courts have found it difficult to contend tha t 
purely governmental acts of governmental subdivisions should be subject  to 
scrutiny by foreign courts. In other areas of international law, the central govern­
ment is responsible for the acts of political subdivisions and they are considered 
as its own acts. There is no reason to trea t these acts differently for purposes of 
immunity. If those acts are not in fact commercial, then immunity should be 
granted to exactly the same extent as it would be extended to the central govern­
ment in the event those acts were directly attr ibutable  to it.

An “agency or instrumentality” of a state  or of its political subdivision could 
assume a variety of forms—a state trading corporation, a transport organization 
such as a shipping line or airline, or a banking activity . The traditional rule 
was tha t such agencies and instrumentalities of a foreign government were en­
titled to the same immunities as the  government itself especially if they engaged 
in clearly governmental activities.

When the principle of the absolute immunity of foreign governments was still 
dominant, the idea of the separability of certain governmental agencies or 
instrumentali ties was used to exempt certain governmental activities from the 
rule of absolute immunity. If it could be proven tha t a particular activity  was 
conducted by a separate  entity,  this enabled some courts to claim tha t this was 
not a governmental activity and tha t the entity in question was not entitled to 
immunity. When the trend shifted toward restricted  immunity, some courts 
retained the old distinction as well, thus applying a double standard, namely th at 
there is no immunity  if an activity is commercial or if it is conducted by a separate 
entity . In a third category of instances, immunity was abolished only when the 
transaction  was commercial and the entity was a separate one. Thus, a series of 
treaties of friendship, commerce, and navigation concluded by the United States 
with the Federal Republic of Germany, Greece, Iran, Ireland, Israel, Italy , 
Japan , Korea, the Netherlands, and Nicaragua abolished immunity only for 
government owned or controlled “enterprises” of one s tate  which are engaged in 
“commercial, manufacturing, processing, shipping or other business activit ies” in 
the territory of the other state (6 Whiteman, Digest of International Law 582 
(1968)).

It  would seem proper to extend the immunity rules applicable to central 
governments on an equal basis, and subject to the same exceptions, to political 
subdivisions of a foreign state  and to all agencies and instrumentalities not  only 
of the foreign sta te but  also of its political subdivisions. It is not likely th at this 
extension of the  basic rule would result in a large number of immunity cases, as
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most foreign activ ities of such entit ies are likely to be commercia l and will not be ent itled to immunity.
Section 1603(b) defines a “commercial act ivi ty.” If a foreign sta te, as defined in the  Act (as including, for example, an agency or ins trumenta lity  of the state) carries on wha t is in effect a commercia l enterprise—an airline  or a trad ing corporation , for example—this constitu tes a “regu lar course of commercial con­duct” and  therefore a  “commercial ac tiv ity ,” If an act ivi ty is customarily  carried on for profit, its commercial cha rac ter readily could be assumed. On the  other hand,  a single contrac t if of the same cha rac ter as a con tract which m ight  be made by private persons, can con stitute  a “parti cula r commercial  transact ion or ac t.” The fact  th at  the  goods or  services to be procured through  the  con tract are to be used for a public purpose  is irrelevan t. Such a c ont rac t should be considered to be a commercia l contract,  even if its object is to assist in a public funct ion.The  court s will have a good deal of lat itude in determin ing what is a “com­mercial ac tiv ity .” It  seems unwise to at tempt  a precise definition in this Act, even if th at  were pract icable . It  would include, however, such diverse  act ivitie s as a con tract to manufac ture  army  boots for a foreign government or the  sale by a foreign government of a  service or prod uct.

Section I6O4. Immunity of foreign states from jurisdic tion
The new Cha pter  97 s tar ts from an assum ption  of immunity and  then  creates except ions to the general principle. So long as the  law develops in the form of sta ting when a foreign sta te is not imm une in na tional courts,  the  codified law will have to be cast  in this way. The articulatio n of the governing princip le in terms  of imm uni ty will also pro tec t foreign sta tes in doubtful cases.The imm unity is ex tended to proceedings in both Sta te and  Federal courts. It  lies within the powers of the  Congress to  stipulate  th at  an imm unity crea ted under cus tomary inte rnational law m ust be respec ted in Sta te courts.This Chapt er is not inte nded to  a lter existing in ternational agreements to which the  United  States is a p art y. The “exist ing . . . agreements  to which the  United Sta tes is a pa rty” include treatie s of friendship, commerce, and navigatio n and bilate ral air transp ort  agreements which conta in provisions rela ting  to the im­mu nity of foreign states. If the agreement  implicit ly or explic itly establishes a higher or lower standard  of immunity than th at  stip ula ted  in this Act, or esta b­lishes a different basis for determin ing the liabil ity of a foreign government, the  tre aty , whethe r prior to the  en actment of the Act or subs equent to it, will prevail. The enactment of this Act might  suggest renegotiat ion of certa in of these prov i­sions in orde r to  br ing them  into conformity with the  st ipulations  of this  Act.Nothing in this Act will in any way alte r the  rights or dut ies of the United Sta tes  un der  the s tatus of forces agreements for NATO or other countries  having mil itary forces in the U nited S tate s or alte r the provisions of commercial contracts  calling for exclusive nonjudicial  remedies through arb itra tion or other technique of d ispu te settlement.

Section 1605. General exceptions to the jurisdictional immunit ies of foreign states
This section sets forth the  circum stances  in which a  foreign sta te,  as def ined in Section 1603(a) is not ent itled to immunity in United States court s.Section 1605(1) deals with  the  case in which the  foreign sta te  has waived its imm unity . It  is generally recognized th at  whatever  rule is followed with respec t to  the granting of immunity to a foreign stat e, that  st ate  may waive its immunity in whole or  in part , explicitly  or impl icitly. A st ate  may renounce it s immunity by tre aty , as has been done by the United  States with respect to commercial and oth er activities in a series of tr eati es of fr iendship, commerce, and  navigation, or a sta te  may  waive its imm unity in a con trac t with a private party . In  the la tte r instance,  some courts have  allowed l ate r un ilateral  recission of such a  waiver, bu t the more widely accep ted view seems to  be th at  a  sta te which has  enticed a pr iva te person into a con trac t by promising no t to invoke its imm unity cannot,  when a dispute arises, hide behind its imm unity and  claim the  righ t to  revoke the  waiver. Cou rts have also found an implici t waiver in cases where a  foreign sta te  agreed to arb itration  in another  co untry or where it was agreed th at  the law of a par ticu lar cou ntry  should  govern the  contrac t.
The language “notwi thstanding any withdraw al of th e w aiver which the  foreign sta te  may purpo rt to effect after the  claim arose” is designed  to deal, ou t of an abunda nce  of caution, with  t he  even tua lity  th at  a s ta te  may  at tem pt  to withdraw  its  waiver of im mun ity when a dispute arises. A waiver of imm unity, once made  by tre aty or con trac t, cannot  be w ithdrawn except within the term s of th e tre aty or con tract.
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Section 1605(2) deals with the most important  instance in which immunity is 
denied to foreign states, that  in which the foreign stat e engages in commercial 
activity. “Commercial a ctiv ity” is defined in Section 1603(b). The “commercial 
activ ity carried on in the United Sta tes by the foreign sta te” may thus be a regular 
course of business or an individual contract of an ord inary commercial character. 
Thus a foreign sta te would not be immune from the ju risdiction of United States 
courts with respect to an alleged breach of a contract to make repai rs on an em­
bassy building.

An “act performed in the United States in connection with a commercial ac­
tivi ty of the foreign sta te elsewhere” looks to any conduct of the foreign s tate  in 
connection with a regular course of business conducted elsewhere or a particu lar 
commercial contract concluded elsewhere. Examples of the causes of action in­
volved would be an action for restitu tion based on unjus t enrichment, a violation 
of securities regulations, or the wrongful discharge in the United States of an 
employee of a commercial activity  carried on in some third country.

The third category of cases, “an act outside the terri tory of the United States 
in connection with a commercial activity of the  foreign s tate  elsewhere and tha t 
act has a  direct effect within the terri tory of the  United States,” would embrace 
conduct falling within the scope of Section 18 of the Restatement of the Law 
Second, Resta temen t of the  Foreign Relations Law of the  United States (1965), 
dealing with extraterrito rial conduct having effects within the United States. 
Examples of the causes of action involved would be an action for pollution of the 
air by a factory operated commercially by a foreign s tate, an action arising out 
of res trictive trade  practices by an agency or instrumentality of a foreign state, 
or an action for infringement of copyr ight by a commercial activity  of the foreign 
state.

In each of these instances the conduct, transaction, or ac t of the foreign s tate  
must have a sufficient connection with the United S tates to justify  the jurisdiction 
of United States courts over the matter. In this respect the jurisdictional standard 
is the same for the activities of a foreign state  as for the activities of a foreign 
private enterprise.

Section 1605(3) provides t ha t the foreign state will not be immune from jur is­
diction in any case “in which rights in property taken in violation of international 
law are in issue and tha t property  is present in the United States in connection 
with a commercial activity  carried on in the United States by the foreign stat e 
or that property is owned or operated by an agency or instrumentality  of the 
foreign state or of a political subdivision of the foreign stat e and tha t agency or 
instrumentality  is engaged in a commercial ac tivity in the  United States.” Thus, 
if property has been nationalized or expropr iated without payment of compensa­
tion as required by international law it will not be immune when brought into 
the United States for sale or otherwise in connection with a commercial activity. 
Similarly, an agency or instrum entality  which owns or operates such property 
and which is engaged in a commercial activity  in the United States will not be 
immune with respect to actions in which rights in such property  are in issue. 
Since this draft bill deals solely with issues of immunity, it in no way affects 
existing law concerning the extent to which, if at  all, the “act of sta te” doctrine 
may be applicable in similar circumstances.

Section 1605(4) deals with litigation relating to immovables and to the prop­
erty of decedents.

It is well established that , as set forth in the “Ta te Lett er” of 1952, sovereign 
immunity should not be granted “in actions with respect to real property (diplo­
matic and perhaps consular property excepted).” It does not mat ter whether a 
particular piece of property is used for commercial or public purposes. It is main­
tainable tha t the exception mentioned in the “Tate  Letter” with respect to dip­
lomatic and consular property is limited to questions of attachment  and execution 
and does not apply to an adjudication of rights in tha t property. Thus the Vienna 
Convention on Diplomatic Relations, concluded in 1961, provides in Article 22 
that the “premises of the mission, their furnishings and other property thereon 
and the means of transport of the mission are immune from search, requisition, 
attachment  or execution.” Actions short of a ttachment  or execution seem to be 
permitted under the Convention, and a foreign state cannot deny to the local 
state  the right to adjudica te on questions of ownership, rent, servitudes, and 
other similar mat ters, as long as the foreign s tate’s possession of the premises is 
not disturbed.

There is general agreement that a foreign sta te may not claim immunity when 
the suit against it relates to rights in property, real or personal, obtained by gift 
or inherited by the state and situated or administered in the country where the
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sui t is b rought. As s tat ed  in the “ Ta te Le tte r,” imm uni ty should  not be gran ted “ with respec t to the dispos ition of the proper ty of a deceased person even thou gh a foreign sovereign is the  beneficiary.” The reason seems to be th at  in claiming righ ts in a dece dent’s esta te or o btained by gift, the  foreign sta te  c laims the  same right which is enjoyed  by private persons.
Section 1605(5) is direc ted prim arily  to the problem of traffic accidents bu t is cas t in general term s as applying to a ll ac tions for damages (as dist inguished  from inju nct ive  relief, for example) for personal inju ry or d eath or damage  to  or loss of proper ty. The negligent or wrongful act  mus t tak e place in the United States and  must not  be one for which a remedy is already available under Article V III  of the  NATO Sta tus  of Forces Agreement.
While the  Vienna  Convention  on Consular Rela tions of 1963 expressly abol ishes the  imm unity of consu lar officers with respect to civil actio ns brough t by a  th ird pa rty  for “ damage arising  from an accident in the receiv ing Sta te caused by a vehicle, vessel or a irc raf t,” there is no such provision  in the  Vienna Convention  on Diplomatic Rela tions of 1961. Consequently no case rela ting  to a traffic accident can be brough t aga inst a member of a diplomatic mission or aga inst  t he  mission itself.
The effect of Section 1605(5) would  be to permit  the victim of a traffic accid ent who has been inju red throug h the  wrongful or negligent act  of an  official or em­ployee of a foreign sta te to have an action aga inst the foreign sta te to the  extent  otherwise provided by law.
This section applies only to  tor ts th at  are not  connected with  the  commercial activities of a foreign sta te.  Under section  1605(2), no act of a foreign sta te,  tor tious or not, which is connected with  the commercial activities of a foreign sta te  would give rise to im munity if th e act takes p lace in the  U nite d S tate s o r has a direct effect with in the  United States.

Section 1606. Immunity  in cases relating to the public debt of a foreign state
Public  debts do not  fall within the  scope of Section 1605. The imm uni ty of foreign  sta tes  in this respe ct should be maintained  by the  United  States, in it s role as one of the principa l capi tal markets of the  world. Many nat ional governments  are  unwilling  to  issue the ir secur ities in a foreign cou ntry  which subjects  them to actions  based on such securiti es. Where the  managing unde rwri ters regard im­mu nity as det rim ental to the success of the  issue, the  foreign governm ent may consent to su it by  an express waiver.
While there is no clear definit ion of “ public d eb t,” this concept seems to embrace  no t only direc t b ank  loans bu t also governmental bonds and  securities sold to the general public  thro ugh  bond m arkets and stock exchanges.
Section 1606(a)(2) recognizes a distinction  which has been made between the public  deb t of the  central  government and the  public  debt of “a politica l sub­division of a  foreign sta te,  or of an agency  or ins trume nta lity  of such a stat e or subdivision .” I t is generally  acce pted  tha t th e im munity  of the centr al government is no t shared by subord ina te politica l enti ties or agencies or inst rum enta litie s. Immu nity is denied in these  cases, whether or no t the  ac tiv ity  engaged in is of a commercial cha rac ter or otherwise fa lls w ithin the  scope of Section 1605.
Section 1606(b) preserves any  remedies under the  federal securit ies laws appli­cable  t o foreign stat es.

Section 1607. Counterclaims
This  section deals with compulsory and  permissive countercla ims with in the  mean ing of Rule 13(a) an d (b) of th e Federal Rules  of Civil Procedure.It  is in no way intended to crea te imm unity with  respect to counterclaims which, if originally  br oug ht as actions a gain st a foreign s tate, would not e nti tle  the  foreign sta te  to imm unity. It  deals instead  only with claims which would be bar red  by  immunity  unless br oug ht a s coun terclaims  under the  rule of § 1607.The  s ta te  of the law in the United States is th at  a foreign sta te  which brings an action in a  Uni ted States court may not asse rt the  defense of sovereign immu nity as to a counterclaim  not  arising out of the  transactio n or occurrence th at  is the sub jec t m att er of the  claim of the fore ign s tat e to the  ex ten t tha t the countercla im does n ot exceed the  amount claimed by the  plaintiff foreign  s ta te  (National City Bank of New York v. Republic of China, 348 U.S. 356 (1955)). There is no  square prec edent on a counterc laim th at  does arise ou t of the  transa ction or occurrence th at is the  sub ject  mat ter of the  claim of the  foreign sta te.  Section 1607(1) is, however, based on the  rule laid down in Re sta tem ent  of the  Law Second, Foreign Relations Law of the  United Sta tes § 70(2) (1965). A foreign sta te th at  br ings an action grounded in a  pa rtic ula r transactio n or occurrence s hould no t, on principle,
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be allowed to assert its immunity  in such a way as to permit  it to  claim the benefit 
of the courts of the United States while denying that benefit to the defendant with 
respect to claims arising out ot  the same transaction or occurrence. In the words of 
National  City Bank of New York v. Republic of China, supra, “I t (the foreign 
government) wants our law, like any other lit igant, but  it wants our law free from the claims of justice” (at 361-2).

“[A]ny counterclaim arising out of the transac tion or occurrence tha t is the 
subject  mat ter of the claim of the foreign s tate” is the same terminology as t ha t used in Rule 13(a) of the Federal Rules of Civil Procedure.
Section 1608. Service of process in United States District Courts.

This section is designed to give a  foreign state prompt  and adequate notice 
that an action has been brought against it and to provide a method of service of 
process on foreign states, political subdivisions of foreign states, and their agencies 
or instrumentali ties which are not citizens of the United States.

Service under Section 1608 requires two methods of supplying notification. 
The first is tha t a copy of the summons and of the complaint be mailed by the 
clerk of the court to the ambassador (or if there be none a t the time to the charge 
d’affaires or other chief of mission of tha t state) . In the event of the  suspension 
of diplomatic relations with a foreign state  or their interruption in time of war, 
service may be made in the same way on the ambassador or chief of mission of 
the stat e which is then acting as the protecting power for the defendant foreign 
state. If service is made upon an agency or instrumentality it may sometimes be 
more appropriate to serve the officer or agent who is au thorized to receive service 
under the law of the foreign state concerned. Accordingly, this method is provided 
as an alternat ive way of satisfying the first notification requirement in actions 
brought  against agencies or instrumental ities. Similarly, if a law of the United 
States or of a State specifies what persons may receive service, service may like­
wise be made upon such a person in actions brought against agencies or instru­
mentalities.

The second and concurrent method of providing notification to the foreign 
state is the sending to the Secretary of State of copies of the summons and com­
plaint. The Secretary of State will then transm it one of these to the ministry of 
foreign affairs of the defendant stat e by diplomatic note. In  cases where there are 
no diplomatic relations with the foreign state, a protecting power or other inte r­
mediary might be employed to convey the note to the defendant sta te. This second 
method of notification will assure tha t the foreign sta te is notified even if through 
some error—such as the receipt of the mailed copy of a summons and complaint 
by a minor official who fails to bring it to the atten tion  of the  ambassador—the 
foreign state  itself does not receive actual notice through the mail.

While both international law and United States law prohib it service of process 
by a marshal on a foreign ambassador without his consent, it was generally 
accepted during the drafting of the  Vienna Convention on Diplomatic Relations 
tha t this prohibition does not apply to service effected by mail.

There has in the  past been grea t uncertainty about  the proper mode of service 
of process on foreign states. The Federal Rules of Civil Procedure contain no 
stipulation on this subject.

In some cases service has been allowed when the suit  was brought in fact against 
a separate government enterprise. In other cases attempts were made to equate 
government agencies to separate  enterprises and to apply  to them the methods of 
service applicable to foreign corporations. In at  least one case the  court admitted 
tha t there was a gap in the rules and proceeded to fill it under Rule 83, which 
allows the District Courts in “ all cases not provided for by rule” to “ regulate their  
practice in any manner not inconsistent with these rules.” Alternatively a district 
court can authorize a special method of service, as long as the method chosen is 
consonant with due process. Consequently service by ordinary mail to an office 
maintained  in the United States might be permissible. It  has also been suggested 
tha t the rules applicable to service abroad might by analogy be applied to foreign 
governments.

More recently, a number of plaintiffs have obtained jurisdiction over foreign 
states by attaching property of those states. The Depar tment of S.tate stated in 
1959 (see Stephen v. Zivnostenska Banka National Corp., 22 N.Y.S.2d 128, 134 
(App. Div. 1961)) tha t “ where under international law a foreign government is 
not immune from suit, attachment of its property for the purpose of obtaining 
jurisdiction is not prohibited.” The Department noted tha t in many cases “ juris­
diction could probably not be obtained otherwise.” It  added, however, tha t 
property so attached cannot be retained to satisfy a judgment because “ the
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proper ty of a foreign sovereign is immune from execution even in a case where the  
foreign sovereign is no t immune from sui t.”

This sta tem ent led in several  cases to the  att achm ent of various properties of 
foreign states such as vessels or bank accounts, and  to the  acquisition by the  
court s of quasi in rem jurisdiction. In other cases a distinction  has been made 
between those assets which are deemed to be subject to attachm ent because they  
are used for a  commercial act ivity, even if th at  par ticu lar act ivi ty is unrela ted to 
the  act ivity which led to the  attach ment,  and other assets  which have been held 
to be public assets free from attach me nt.  Consequently, difficult questions have 
been posed with  respe ct to the line between proper ty subject  to attachm ent and 
th at  which is no t.

It  has also been contended th at  this method of acqu iring  jurisdiction suffers 
from a fata l logical flaw, as the  very  basis of quasi in rem jur isdic tion is to enable 
the plaintifF to app ly the  attached proper ty to the satisfaction of his claim if he 
prevails on the merits. But  the  inhe rent condit ion of the permission of the  Depart­
men t of Sta te to att ach was that  such att achm ent should not  lead to execution. 
This condition destroyed the original premise of this m etho d of acqu iring  jur isdic ­
tion and made it seem nothing more tha n a technical procedural device with no 
basis in substance.

In some cases, plaintiffs have  att ach ed large sums in many banks, causing 
confusion and inflicting hardship  on the foreign government concerned. Its pro­
cedures for pay ment of i ts debts may thus  have been disrupted, difficulties may 
have been placed in the way of the  functioning of i ts offices, and in some cases its 
moneta ry reserves may have been pu t in danger. The proceedings rela ting to the 
claim of im mun ity are often  prolonged, and during the  whole period the  financial 
position of the foreign government is pu t in jeopardy . Unless the proceed ing could 
be restr icted to a tem porary attachm ent which would be dissolved once juri sdic ­
tion had been acq uired—another negation  of the original function of this method— 
foreign governments  might be compelled to remove the ir funds to other count ies 
where they would not  be sub ject  to atta chm ent .

As this new procedure of a ttachme nt is not ye t firmly embedded in pract ice, it 
should be brough t to  a h alt. The procedure prescribed in th is sec tion is designed  to 
replace t he  stopgap s and artificia l devices t ha t have been employed in the  past.

The  provision for service of process provided in section  1608 is manda tory for 
actions  against foreign sta tes  or thei r political subdivisions  and permissive for 
actions  against agencies or instrumental ities of foreign sta tes  or political sub­
divisions  which agencies or instrumenta litie s are not  citizens of th e United  States 
as defined in section 1332 (c) a nd (d) of title  28. Actions against foreign sta tes  and 
politica l subdivis ions may be part icularly  sensitive and this sens itivi ty suggests a 
uniform procedure for service of process. With respec t to action s against agencies 
and  inst rumenta litie s no t citizens of the  United States these  provisions create an 
alt ern ate  method of service of process.

Agencies or inst rum entalit ies of a foreign sta te or pol itical subdivision which are 
incorporated  in the  Uni ted States or elsewhere m ay be served  p urs uant to Rule  4 
of the Federa l Rules  of Civil Procedure. Rule 4 provides in p ert inent pa rt:

“Service shall be m ade as follows: * * *
“ (3) Upon a domestic  or foreign corpo ration or  upon a  partnersh ip or o ther  un-  

corp orated associa tion which is subject to sui t under a common name, by de­
livering a  copy of the summons and  of the  complaint  to an officer, a  managing or 
general agent,  or to any  oth er agent autho rized  by app oin tment  or by law to re­
ceive service of process and, if the  agent is one authorized by statute to receive 
service and the s ta tu te  so requires, by also mailing a  copy to th e d efenda nt.”

It  is not wholly clear un der  Rule 4 whether an unincorporated agency or ins tru ­
menta lity  of a foreign sta te  or political subdivision would always be an “un in­
corporated associa tion which is subjec t to suit  unde r a  common nam e.” It  would 
seem desirable to int erp ret  Rule  4 broadly to include such agencies or inst rum en­
talit ies, par ticu larly if they  have  the ir principal place of business in the United 
Sta tes and would thus be citizens of the Uni ted States under section 1332 (c) or 
(d) of titl e 28. Such agencies or  inst rum enta litie s would no t be covered by the  pro­
visions of section 608 and as such should be b rought  unde r the existing Rule  4. 
Section 1609. Imm unity from execution and attachment of assets of foreign states

As in the  case of Section 1604 with respe ct to jurisdict ion, the  ma tte r of im­
mu nity is dealt with  by  an  in itia l p rohibition on execution and  a tta chme nt in th is 
section. The exceptions are the n carved out  in Section 1610.
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Section 1610. Exception to the immunity from execution of  assets of foreign states 
The tradit ion al view in the  Uni ted States has been that  the assets of foreign

sta tes  are immune from execut ion (Dexter and  Carpenter, Inc. v. Kungl ig Jarn- 
vagsstyvelsen, 43 F. 2d 705 (2d Cir. 1930)). Even after the  "T at e Le tte r” of 1952, 
this continued to  be the position of the Depar tment  of Sta te and of the courts. The 
Depjy tment  expressed the  view "t ha t under intern ationa l law proper ty of a 
foreign sovereign is immune from execution to satis fy even a judgment  obta ined  
in an action aga inst a foreign sovereign  where there is no imm uni ty from su it” 
(Weilamann  v. Chase Ma nhatt an  Bank, 21 Misc. 2d 1086, 192 N.Y.S . 2d 469-73 
(Sup. Ct. 1959)). Thus , even afte r the  D epa rtm ent  of State  and the  cour ts espoused 
the  rest rictive theo ry of the imm unity of foreign sta tes  from the juri sdic tion  of 
United  States courts,  a p laintif f who preva iled in his action against a foreign s tat e 
could not  levy execut ion on the assets  of th at  sta te.  This sta te of affairs led to 
asser tions  th at  the  " Tat e Le tte r,” reflecting the changed position of the  Uni ted 
States,  was only an empty gesture.

Section 1610 is designed to meet this objec tion by par tial ly lowering th e barrier 
of immunity  to  execution of the assets  of foreign sta tes  in order to make  the law in 
this  respe ct consistent with th at  on imm uni ty from jurisdiction. The governing 
principle , broadly sta ted , is th at  p roperty  he ld for commercial purposes should be 
avai lable  for the sa tisfa ction of jud gme nts rendered in connection w ith commercial 
activities. There is thu s no quest ion of execution on embassies, warships, or o ther  
foreign government proper ty used for non-commercial purposes.

A distinction  is made between , on the one hand, a foreign sta te  or political sub­
division thereof, and  on the other , " an  agency or instrum ental ity  of a foreign state  
o r o f * * * a * * *  political subdivision of a foreign state.”

Under Section 1610(a) assets used by a  foreign s ta te  or political subdivis ion for 
a par ticu lar commercia l act ivi ty would be avail able  to satis fy judgmen ts arising 
out of th at  act ivity. It  would be inap prop riate , and  probably in violation of 
inte rnational law, to  allow t he  successful litigan t to levy on any assets of a foreign 
sta te  because these  may be used for str ict ly governmental and sovereign purposes 
as well as commercial ones. Thus, absent a waiver of immunity if a judgment 
had  been rendered against a foreign sta te  or a political subdivis ion of th at  sta te 
on a commercial con trac t signed by an agency or ins trumenta lity  of the  foreign 
sta te  or  its political  subd ivision  (e.g., a sta te tradin g corporation), only the  assets 
of the  agency or ins trumenta lity  would be considered to have been "us ed for a 
par ticu lar commercial ac tiv ity ” and thus  sub ject  to execution. The reason for 
limit ing execution to assets employed in connect ion with the par ticu lar commer­
cial ac tivity  out of which the  claim arose is th at  sta tes,  especially those with  most 
of the economy in the public sector, may engage in a grea t variety of commercial 
activ ities.  It  would not  be cons isten t with Section 1610(b) or with the  principles 
obta ining in the  American legal system for assets  used in connection with a for­
eign state’s program of importa tion  of machine tools to be available to satis fy a 
judgment  arising out  of the commercia l telecommunications business of t ha t for­
eign sta te. All commercia lly used assets of a foreign sta te should no more be 
available  for satis faction of a judgment tha n all commercia l assets of American 
firms operating  in a foreign sta te  should  be avail able  for satis faction of a jud g­
ment against one American company. Indeed, allowing execution on assets  of a 
foreign sta te at tribu tab le to an act ivi ty other tha n th at  out  of which the  claim 
arose could expose American enterp rises  abro ad to like treatm ent .

There is no such problem in connect ion with assets of agencies or inst rumen­
talit ies unde r Section 1610(b), as it can be expected th at  each such agency or 
ins trum entality will have its  own assets a nd will act as a separate ent ity , analogous 
to an American corpo ration. The standard  of commercial act ivi ty in the United 
States which is used in Section 1610(b) is the  same as th at  in Section 1605(2). 
If the  action is one arising out of th e "commercial ac tiv ity ” in the Uni ted States 
of an agency or inst rum enta lity , as defined in Section 1603(b)—whether  as a 
course of conduct or an individual transactio n or act—then any  assets of that  
agency or ins trum entality may  be used to satisfy judgments  arising out  of that  
act ivity. The normal situatio n would be one in which a sta te trading corporation 
carries on business in t he  United  States and  the  claim arises out  of tha t act ivi ty.  
If a commercial agency  or ins trumenta lity  outside the  Uni ted States has assets 
in the  United States, these  may  be used to satisfy judg men ts arising  out  of acts  
occurr ing or having the ir impact in the  United  States, provided the judgments  
are rendered on actions arising  out  of the  commercial act ivi ty of the  agency  or 
ins trume nta lity .
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Under both  sections 1610(a) and  1610(b) proper ty taken in violat ion of inter­nat ional law and present in the  United  States in connec tion with  a commercial  act ivi ty would also be subje ct to execution.
Sections 1610(a)(2) and 1610(b)(2) concern waivers of imm unity from execu­tion. Waivers are governed by the  same principles th at  app ly to waivers of im­mu nity from jurisd iction under Section 1605(1). A waiver may  result from the provisions of a treaty , a contrac t, or an official sta tem ent , or it may be inferred from certain steps taken by a foreign governmen t in the  proceedings leading to execution. Such wavier migh t be more easily presumed when the  assets are used for both public and priv ate  purposes bu t only an explicit  waiver would allow execution on proper ty th at  is clear ly public, such as an embassy building. In case of doubt, the question whether a waiver has actu ally been made is a  question to be decided by the cour t which has jurisdiction over the  assets sub ject to execution.A waiver on behalf of an agency or inst rum entali ty may be made either by th at  agency or ins trum entality or by the  foreign sta te itself und er its powers with respe ct to the  conduct of foreign relations.
There is no clear line of p ractice in foreign courts on the  quest ion of im munity  of foreign sta tes  from execution, bu t opinion is not unanimously or pred ominant ly in favor of absolute  im munity. A num ber of treatie s of friendship,  commerce, and navigat ion concluded by the  U nite d States permit execution of judgmen ts against foreign publicly  owned commercial enterprises (e.g. Treaty with  Jap an,  April 2, 1953, art . 18(2), 4 U.S.T . 2063, T.I.A .S. No. 2863). There has been widespread dep artu re from the principle  of absolute imm unity in connect ion with the activ i­ties of state -owned vessels engaged in commercial act ivi ty The  widely ratified Brussels Convention  for the Unification of Certain  Rules rela ting  to the  Im munity  of State-Owned Vessels, April 10, 1926, 176 L.N.T.S. 199, allows execution of judg men ts against public vessels engaged in commercia l service in the same way as against privately owned vessels. Although the  United Sta tes is not  a party  to this tre aty , it follows a policy of n ot claiming imm unity for its public ly owned or operated merchant vessels (6 Whiteman,  Digest of In ternat ion al Law 570 (1968)). Articles 20 and 21 of the Geneva  Convent ion on the Ter rito rial  Sea and  the Contig ­uous Zone, April 29, 1958 (15 U.S.T . 1606, T.I.A.S. No. 5639), to which the United  States is a par ty, recognize the  liabil ity to execut ion under appropriate circumstances of state-owned vessels used on commercial service.

Section 1611. Certain types of assets immune from execution
The purpose of Section 1611(1) is to prevent in all ci rcumstances at tac hm ent of or levy of execution upon two categories of p roperty  of foreign stat es, even if these rela te to the  commercial activ ities  of a foreign sta te and would otherwise come within the  scope of Section 1610.
Section 1611(1) deals with funds  of foreign sta tes  which are  deposited in the United States, not  in connection with purchases by the  foreign sta te or other commercial activiti es b ut in connection with central banking activ ity . The purpose of the  provision  is to encourage the  holding of dollars in the  Uni ted States by foreign s tates , particularly in times when the United States has an adverse  balance of payments . If execution could be levied on such assets, deposit s of foreign fund s in the United  S tates  might  be discouraged, thus  adversely  affecting our balance of paym ents .
Section 1611(2) provides imm unity from execution for assets  which are, or are intended to be, used in connection with a milit ary act ivi ty and which fulfill eith er of two  conditions; ei ther they are of a milit ary charac ter or they are under the  control of a mili tary  autho rity or defense agency. Under the  first condition proper ty is of a  m ilitary charact er if it  consists of munitions in t he  broad sense— weapons, ammunition, mil itary  transpor t, warships, tanks, communicat ions equip ­ment , etc. Both the  character and  the  function of the proper ty must be m ilitary. The purpose of this condition  is to  avoid embarrassment to the  Uni ted States in connection with purchases of mili tary  equipment and  supplies  in the  Uni ted States by foreign governments. The second condition is in tended to protect oth er mili tary  property, such as food, clothing, fuel and office equipment which, al­thou gh not  of a mili tary  chara cter,  is essential to milit ary operations . “ Control” is intended to include autho rity  over disposition and use in addi tion to physical control and  a “ defense agency” is inten ded to mean a civilian defense organ iza­tion  such as the Defense Supply Agency in the United States Government. Each condition is subject to the overall condi tion th at  prop erty  will be protected only if its present or future use is mili tary  (e.g., surplus  m ilitary equipment withdrawn
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from mil itary  use would not  be protected), and  both conditions will avoid  the  
possib ility th at  a foreign s tat e migh t perm it execution on m ilita ry proper ty of the 
United States abroad  under  a reciprocal appl icat ion of th e Act.
Seclion 2. Original jurisdiction o f the district courts.

This section would amend title 28 to add a  new § 1330 giving th e Federal dis tric t
courts original jurisdic tion  over civil actions  again st foreign sta tes  or the ir political 
subdivis ions, agencies or ins trum enta litie s which are not  citizens of the  United  
States as defined in section 1332(c) and (d), regardless of the  amoun t in con tro­
versy . Original jurisdiction is accorded to the  federa l cour ts because cer tain  ac­
tions  against foreign states, no longer possessed of abso lute imm unity, may be 
polit ically  sensit ive and may impinge in an important way on the conduc t of 
foreign relations. Moreover, original  jurisdic tion  in the  federal cour ts should be 
conducive to uniformity of decision, and the  federa l courts  may  be expec ted to 
have a grea ter fam iliarity  w ith internatio nal  law and with  th e trend of decision in 
foreign sta tes  than  would be true of courts of the  State s. The plaintiff, however, 
will have an election whether to proceed in a  federal court o r in a court  of a Sta te.

The  present position is th at  dis tric t courts have original jurisdiction in civil 
actions between  citizens of different Sta tes “an d in which foreign sta tes  . . . are 
add itional  par ties ,” provided  t he  mat ter in cont rove rsy exceeds the  sum or value 
of $10,000 (28 U.S.C. § 1332). The  Fede ral cour ts now also have jurisdic tion  on 
the  basis of a Federal ques tion (“th e matt er  . . . arises under the Constitu tion , 
laws, or trea ties  of the  United  Sta tes”) provided  the  mat ter in controversy ex­
ceeds th e sum or value of $10,000. The a mount  in controversy or o ther restric tions 
of these provisions will no longer be applicable in civil actions against foreign 
states.

An exception is made  in the  case of “agencies or ins trum enta litie s of foreign 
sta tes  or of con stituen t uni ts or political  subdivisions  of foreign sta tes  which are 
citizens of a Sta te.” This citizenship of a Sta te would arise out  of inco rporation in 
th at Sta te or the possession of a “pr incipa l place of business” in th at  State  und er 
28 U.S.C. § 1332(c). The sort of agency  or ins trume nta lity  which might be 
expec ted to be locally inco rporated  in the  United  Sta tes would be a trad ing, 
banking, or transp ort  corpo ration of a foreign sta te.  If an agency or ins trumen­
ta lit y has in effect been “na turalized ” by local incorpora tion,  it should  be tre ate d 
like any other c itizen of the United  S tates . It  is a m at ter of accep ting the  burdens 
of local incorporat ion together with the benefits. If a foreign “agency or ins tru ­
me nta lity” is incorporated in the  United  States, it is treate d in exact ly the  same 
way as any other American corporation, inco rporated  or  hav ing its principal place 
of business in a State.

Section 1330(b) makes it clear th at  the section  does not  alte r the  existing  law 
concerning such agencies or inst rum enta litie s. Section 1330, of course, would also 
no t alter the specialized juri sdic tional regimes such as those establ ished by § 1333 
dealing with admiralty, maritime and prize cases o r by § 1338 dealing  with pa ten t 
and  copyright  cases. Actions in such areas, even if against a foreign sta te, would 
cont inue  to be governed by these  special regimes.

I t is contemp lated th at  in actions brough t in the  federal dis tric t cour ts und er 
thi s new § 1330 or removed to the  fede ral cour ts u nde r th e new § 1391(f), wheth er 
state or federal law is to be applied will depend on the  n atu re  of the  issue before 
the  court. Under the  Erie doctrine sta te  s ubsta nti ve  law, including choice of law 
rules, will be applied if the  issue before the cou rt is non-federal.  On the other 
hand , federa l law will be applied if the  issue is a federa l ma tte r. Under  the new 
Chapt er 97 issues concerning sovereign  imm unity, of course, will be dete rmined 
by federa l law. Similary, issues involving the  foreign rela tions law of the United  
Sta tes,  such as the act of state doctrine,  shou ld be dete rmined by reference to 
federa l law. Othe r issues which may  arise in actions  bro ugh t und er the  new 
§§ 1330 and 1391 (f) may  be deter mined by  stat e law if the  issue is one of sta te  law. 
See IA J. Moore, Moore’s Federal Practice 3052-57 (2d ed. 1972); Henkin , The 
Foreign Affairs Power of the Federal Courts: Sabbatino, 64 Col. L. Rev. 805, 820n.51 
(1964). Sec. 3. Venue. This  section would amend 28 U.S.C. § 1391, which deals 
with  venue  genera lly. As amended, venue would lie in  any  one of three dis tric ts 
in civil actions bro ught aga inst foreign sta tes , polit ical subdivisions  or the ir 
agencies or ins trumenta litie s which are no t citizens of the  Uni ted Sta tes as de­
fined in section 1332(c) and  (d).

First, the  actio n may  be bro ught in the  judicial  dis tric t where “a sub sta nti al 
pa rt  of the  events or omissions giving rise to the  claim occu rred .” This provis ion 
is analogous to 28 U.S.C.  § 1391(e), which allows an action against the  United
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States to be brought, inter alia, in any judicial distric t in which “the cause of action arose.” The test adopted, however, is the newer tes t recommended by the ALI and incorporated in S. 1876, 92d Cong., which does not imply that there is only one such distric t applicable in each case.
Second, the action may be brough t in the judicial distr ict in which “a sub­stantial part  of the property that  is the subject  of the action is situated.” No hardship would be caused to the foreign sta te if it  is subjec t to suit where it has chosen to place the property th at  may be in dispute. As much of the property  of foreign states is in New York, th is provision would permit  the  submission of a large number of cases to the United States Distric t Court for the Southern Distric t of New York, where many immunity  cases have arisen in the past and where a particular expertise in such cases is consequently to be found.Third, if the action is brought against an agency or instrumenta lity which is not a citizen of the United States as defined in section 1332 (c) and (d) of this title, it may be brought in the judicial district where the agency or instrum entality  is licensed to do business or is doing business. If, of course, an agency or instru ­mental ity is incorporated in or has its principal place of business in the United States then it  is a citizen of the United States and venue will be governed by other provisions of title 28. And if the action is brought against a foreign state  or political subdivision it may be brought  in the United States Distric t Court for the Distr ict of Columbia. The District of Columbia provides a fallback venue for actions against foreign states and political subdivisions since it is difficult to say where they “reside” under the corporate standards of “incorporated or licensed to do business or is doing business” used in section 1391(c). Moreover, it is in the City of Washington that foreign states have diplomatic representatives and where it would be easiest for them to defend themselves.
Consistent with Section 2 on jurisdiction an exception is made as to foreign agencies or instrumentalities which are citizens of a State. Actions against such agencies or instrumentali ties would, under the terms of the exception, be treated in the  same way as actions against wholly domestic corporations.Nothing in this provision is intended to in any way alter the statutory or common law doctrine of forum non conveniens. Thus, actions brought in a par ­ticular district under § 1391 could be moved to another distric t for the con­venience of the parties and witnesses and in the interest of justice in accordance with § 1404 of Title 28. Similarly, if the convenience of the parties and witnesses or in the interest of justice would be b ette r served by dismissing the action sub­ject to a court in a foreign State  taking jurisdiction the doctrine of forum non conveniens would be available for th at purpose. See Vanity Fair Mills v. T. Eaton Co., 234 F. 2d 633 (Ct. App. 2d. Cir. 1956), Prack v. Weissinger, 276 F. 446 (Ct. App. 4th Cir. 1960), Fitzgerald v. Westland Marine Corp., 369 F. 2d. 499 (Ct. App. 2d. Cir. 1966) and I J. Moore, Moore’s Federal Practice 1788 (2d ed. 1972). Sec. 4. This section amends section 28 U.S.C. § 1441 to provide for removal to a federal dis trict court of civil actions brought  against a foreign state in the courts of a State. In view of the potentia l sensitivity of actions against foreign states and the importance of developing a uniform body of law in this area, it is of great importance to give foreign states clear authority to remove to a federal forum actions brought  against them in the State  courts. This section provides such authority  in any case which could have been brought originally in a federal district court under the new section 1330 (Sec. 2). It also makes clear that the election for removal may be exercised a t the discretion of the foreign state even if there  are multiple defendants and one chooses not  to remove or is a citizen of the  State in which such action is brought. This section, like the new provisions for jurisdict ion (Sec. 2) and venue (Sec. 3) would not affect existing removal jurisdic­tion with respect to agencies or instrumentalities which are citizens of a State of the United States as defined in section 1332(c) and (d) of title 28.

Section 6.
This section amends 28 U.S.C. § 1332 (a)(2) and (3) by striking the phrase “foreign states” from both subsections. Suits against foreign states are com­prehensively treated by the new § 1330 and the other provisions of this bill. Accordingly there is no reason to reta in the jurisdictional basis of § 1332 in actions against  foreign s tates and to do so may entail confusion as to whether the juris­dictional amount requirement  of § 1332 would be applicable. As such, § 1332 has been amended to conform to the structure of the draft bill for actions against foreign states. This change would not affect the applicability of § 1332 to agencies or instrumentalities of a foreign state  or subdivision which agencies or instru­mentalities  are citizens of a state of the United States as defined in section 1332 (c) and (d) of title 28.
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[The following lette r from the  Honorable Charles N. Brower, Acting 
Legal Adviser of the Department of Sta te, supplied additional infor­
mation requested at the hearing on June  7, 1973.]

Department of State, 
Washington, D.C., Ju ly 24, 1978.

Sub ject : H.R . 3493.
Hon. Harold D. Donohue ,
Chairman, Subcommittee No. 2, Committee on the Judiciary, House of Representatives, 

Washington, D.C.
D ear Mr. Donohue: In our hearings before your Committee on Jun e 7, 1973, 

Congressman George E. Danielson  asked how an actio n could be commenced in a 
sta te  court under the  provisions of H.R . 3493 when the  bill provides th at  service 
of process shall ema nate  from the  federal dis tric t cour t. Our Office would like to 
supp lement the  answers which were provided at  that  time by Mr. Ris tau  a nd my­
self by poin ting out th at  Section 1608 of H.R . 3493 does no t provide th at  serv ice 
of process shall be exclusively in the federa l cour ts: “Service in the  dis tric t court s 
shall  be made upon  a foreign sta te  . . .  by deliver ing a copy of th e summons and  
complain t by regis tered  mail . . . .” Fur thermore, the  proposed amendm ents  to 
Section 1441(d) of Title 28, United States Code, which are found in H.R. 3493, 
will permit  a plain tiff to choose between proceeding in a federal  or sta te  cour t 
when sui t is brough t “agains t agencies or ins trum entalit ies of a foreign sta te  or 
political subdivis ion thereof which agencies or ins trum entalit ies are citizens of a 
Sta te of the United States as defined in Section 1332 (c) and (d). . . .” As the Sec- 
tion-by-Section analysis , which appe ars at  100 Cong. Rec. 1300 a t 1304 (daily ed. 
Jan . 26, 1973), makes clear, the purpose of the  amended  Section 1441(d) is to 
ensure  th at  such agencies or inst rum entalit ies which have  been “na turalized” by 
local incorpora tion are tre ate d like any  other citizen with in th at  sta te.

As I suggested  in my testim ony, I am here forwarding a list of the  countries 
which belong to the  Council of Europe: Austria , Belgium, Cyprus, Denm ark, 
France, the Federal Republic of Germany, Iceland , Ireland, Ita ly, Luxembourg, 
Malta, the  Netherlands, Norway, Sweden, Switzerland , Turkey, and  the  Un ited 
Kingdom.

During the hearing , Congressman James R. Mann, who was presiding, asked  
th at  I supply for the record  information concern ing the  frequency with  which 
foreign sta tes  make requests of the  Depar tme nt of S tate  for suggestions of sover­
eign imm unity in cases pending in courts  with in the  United States.  Our Office 
and  the Dep artm ent  of Jus tice  have  cond ucted a review of the files concerning 
sovereign  imm unity since 1960. We discover th at  at  any  one time  there are 
between six to twelve cases which are considered activ e in our sovereign 
imm unity files. These cases may  be in various  stages ranging from the  time of 
the  init ial inqu iry to the  period of decision making by the  Dep artm ent . (See 
Whiteman, 6 Digest of International Law 553 passim, for a discussion of the  
procedures of th e Depar tment  of S tate .)

The grea t major ity of these ma tters are settled o ut of c ourt  or othe rwise  disposed 
before the  Depar tment  rende rs a decision. In a small mino rity of the  cases, the 
Depar tme nt formally responds to a requ est for sovereign imm uni ty by making 
such a suggestion  to the  court , be declining to so suggest, by writ ing an amicus 
curiae let ter  or brief for the  cons ideration  of the  cour t, or by some oth er action. 
Below you will find a list of the  cases since 1960 in which the  De partm ent did 
receive a request or other comm unica tion and  took  a forma l action  of some kind. 
For convenience, the  cases are annotat ed  as follows:

S—suggestion of im munity from suit,
A—suggestion of im munity from attach me nt,
E—sugges tion of im mu nity from execution,
N—no suggest ion of im munity .

The list of cases, which may  not  be exhaustive, is as follows:
1. Ovidio Manalich  v. Campania Cubana de Aviation,  S. A.  Sup. Ct. N.Y .,

Kings Co., Index  No. 13735 (1960) (A).
2. In  RE  Grand J ury Investigation  of the Shipping Industry,  186 F. Supp. 298

(1960) (N).
3. Banco N ational de Cub av.  Steckel, 134 So. 2d 23 (Fla. App. 3d Dis tr. 1961)

(N).
4. Rich v. Naviera Vacuba, S. A.,  295 F. 2d 24 (C. A. 4 1961)(A).
5. Dixie  Pa int & Varnish Co., Inc. v. Republic of Cuba, 123 S.E. 2d 198 (Ga. Ct.

App. 1961) (S).
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12.

13.

14.

6. Arcade Bu ilding of Savannah, Inc. v. Republic of  Cuba, 123 S. E. 2d 453 (Ga.Ct. App. 1961) (S) (E).
7. Harris & Company Advertising Inc. v. Republic of Cuba, 127 So. 2d 687(Fla. App. 2d Distr . 1961) (E).
8. Cuban Air  Force, F. A. R. v. Bergstresser, 135 So. 2d 752 (Fla. App. 3d Distr .1961) (E).
9. Stephe nv.  Zivnostenska Banka,  199 N.Y.S. 2d 797 (Sup. Ct. N.Y. Co. 1960),aff’d 15 App. Div. 2d 111, 222 N.Y.S . 2d 128 (1st Dep t. 1961), aff’d 12 N.Y.  2d 781, 235 N.Y.S. 2d 1 (1962) (A) (E).
10. Harry M. Johanson v. Dominican Republic et al, Dade County, Florida,Chancery No. 62C13817 (1962)(N).
11. National Institute  of  Agrarian Reform v. Deckle, 137 So. 2d 581 (Fla. App. 3d Dist r. (1962)) (E).

United States and Republic of Cuba v. Harris & Company Advertising Inc., 149 So. 2d 384 (Fla. App. 3 Distr . 1963) (E).
William A.  Moulton v. Pan American Union, D.C .D.C ., Civ. Action No. 20776-63 (1963) (S).
Philip J. Harty v. Corporation Venezolana de Guayana W.D. Penn. Civ. Action No. 63-325 (1963) (Diplomatic note  d ated'O ctober  23, 1963) (N).15. Mirabella v. Banco Industrial de la Republica Argentina , 38 Misc. 2d 128, 237 N.Y.S.  2d 499 (1963), 62AL2d 937 (N).
National  Insti tute of Agrarian Reform v. Kane, 153 So. 2d 40 (1963) (N). Thomas Melone et al. v. Republic of Chad, et al., Civ. Ct., Cty  of N.Y. , Index No. 1287/64 (1964) (S).
Lee Better v. Government of Burundi,  Civ. Ct., Cty  of N.Y., Index  No. 51853/64 (1964) (A) (E).
Cargo and Tankship Management Corp. v. Ind ia Supply Mission, 336 F. 2d 416 (CA2 1964) (E).
City of Rochelle v. Republic of Ghana, 255 N .Y.S.  2d 178 (1964) (N).21. Flota Maritima Browning de Cuba v. Motor Vessel Ciudad, 335 F. 2d 619(1964) (N).

22. Mayan Lines, S.A . v. Republic of Cuba, D.C. Canal Z., Civ. Actions Nos.2712 and 2713 (1965) (E).
23. Kendall v. Kingdom of Saudi Arabia, D.C .S.D .N.Y.,  65 Adm. 855 (1965)(S).

16.
17.

18.

19.

20.

24. Victory Transport Inc.  v. Comisaria General, 336 F. 2d 354 (1964), cert.den 381 US 934, (1965) (N).
25. Petrol Ship ping  Corp. v. Kingdom of Greece, 360 F. 2d 103 (1966) cert. den.385 US 931 (1966) (N).
26. Chemical Natural Resources, Inc.  v. Republic of Venezuela, 420 Pa. 134, 215A.2d 864 (1966), cert, den., 385 U.S. 822 (1966) (S).
27. Hellenic Lines, Limited v. Embassy of South Vietnam, 275 F. Supp. 860(S.D.N.Y . 1967) (A).
28. Ocean Transport Co., Inc.  v. The Govt of the Republic of Ivory Coast, 269F. Supp. 703 (1967) (N).
29. Carpets by Certified, Inc.  v. Permanent Miss ion of Ghana, Civ. Ct., Cty ofN.Y.,  Index  No. 50301-68 (1968) (E).
30. Caribbean Maritime Co., Ltd. v. Directorate General of Commerce, Saigon,D.C.S.D .N.Y.,  68 Civ. 801 (1968) (E).
31. Prui tt v. M/V  Patgnies (Diplomat ic note  dat ed July 18, 1968) (N).32. Clement Cole et al v. William Heidtman et al (Diplomat ic note dated January5, 1968) (N).
33. Orcor Transportation Co. v. Embassy of Pakis tan (Diplomat ic note datedJan uary 5, 1968) (N).
34. Worldwide Carriers v. National Bank of Egypt (Diplomatic note datedOctober  31, 1968) (N).
35. French v. Banco Nat iona l de Cuba, 295 N.Y.S. 2d 433, 23 N.Y. 2d 46,242NE2d 704 (1968) (N).
36. New York World’s Fair v. Rep. of Guinea, 63 American  Journa l of Inter­national Law, 343 (1969) (N).
37. Leona Towsley v. Mexican National Tourist Council, et al., Circ. Ct., CookCo., Ill., No. 69 L 2170 (1969) (S).
38. Campania Dornin. De Avia . v. Caribbean Merc. Exp.  Corp., 218 So. 2d 523(Fla. App. 3d Dist r. 1969) (E).
39. Pan American Tankers Corp. v. Republic of Vietnam, 291 F. Supp. 49 (1968),296 F. Supp. 361 (1969) (N).
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40. Morrison, Inc. v. Servicio Autonomo Na tional de Acueductos y Alcantarillados
(Diplomatic note dat ed May 2, 1969) (N).

41. AM IK OR Corp. v. Bank of Korea, 298 F. Supp. 143 (1969) 25AL3d 322 (N) .
42. Venore Transportation Co. v. President of Ind ia  (Diplomatic note dated

March 19, 1970) (N).
43. Isbrandsen Tankers, Inc. v. President of India, 446 F. 2d 1198 (C.A. 2

1971) (S).
44. Shirley  S. Laszlo v. Republic of Cyprus, Sup. Ct. N.Y ., N.Y. Co., Index

No. 1542/72 ’(1972) (A).
45. Heaney v. Government of Spain, 445 F. 2d 501 (1971) (N).
46. Premier Steamship Co. v. Embassy of Algeria, 336 F.  Supp. 507 (1971) (N).
47. Bermuda Ship ping  Corp. v. Govt of Pakistan  (Diplomatic note  dat ed

December 21, 1972) (N).
48. Losquardos v. Trinidad Miss ion to the UN, S.D .N.Y. No. Re 404828 (1972)

(N).
It  should  be noted th at  in the cases of New York World’s Fair, Orcor Trans­

portation, and Heaney sovereign  imm unity was recognized even though  the  
De partm ent did not  forward to the  court thro ugh  the  Depar tment  of Just ice 
a bind ing suggest ion to th at  effect. Also I wish to point out  th at  the  above list 
could be enlarged to include other cases, such as Hellenic Lines Limited v. Moore, 
345 F . 2d 978 (1965), which involved service of process issues, where the  De part­
men ts of Sta te and  Jus tice  became involved in litigation which is somewhat  
peripher ial to th at  contained in a requ est for sovereign imm unity from a narrow 
definitional point of view. Passage  of H.R.  3493 should  faci litate  the  resolut ion 
of such cases by our court s as well.

We hope th at  you will find the  above information helpful  in evaluating H.R.  
3493.

Sincerely yours,
Charles N. Brower,

Acting Legal Adviser.
o
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