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ADMINISTRATIVE SETTLEMENT OF MILITARY CLAIMS

THURSDAY, MAY 3, 1873

House oF REPRESENTATIVES,
SvscommiTreE No. 2 OF THE

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:10 a.m., pursuant to call, in room 2226,

Rayburn House Office Building, Hon. Harold D. Donohue, chairman,
presiding.

Present: Representatives Donohue (presiding); Danielson, Batler,
Mann, and Jordan.
~ Staff members present: William P. Shattuck, counsel; Peter T.
Straub, associate counsel.

Mr. Donouug. The meeting will please come to order.

We are meeting this morning to consider H.R. 5843, which would
amend sections 2733 and 2734 of title 10 United States Code, and
section 715 of title 32, United States Code, so as to increase the maxi-
mum amount of & claim that may be paid administratively under
those sections.

[H.R. 5843 follows:]

[H.R. 5843, 934 Cong., 18t sese.]

A BILL To amend sections 2733 and 2734 of title 10, Unlted States Code, and section 715
of title 32, United States Code, to inerease the maximum amount of a clalm against the
United States that may be paid administratively under those sections

Be it enacled by the Senate and House of Representatives of the United Stales of
America in Congress assembled, That sections 2733 and 2734 of title 10, United
States Code, are each amended by striking out *3 15,000” wherever it appears in
each section and inserting in lieu thereof “§25,000",

Qrc. 2. Section 715 of title 32, United States Code is amended by striking out
1g15.000” wherever it appears therein and inserting in lieu thereof *$25,000".

We have with us this morning the sponsor of this bill. He happens
to be an able and distinguished member of this subcommittee, and of
the General Committee on Judiciary. I think it is fitting and proper
that we should hear from our colleague concerning the need for the
amendments proposed in this bill.

Mr. DaxteLsox. Thank you, Mr. Chairman. With your permission,
T will remain in my regular place and defer to our more distinguished
witnesses who are appearing in support of the legislation. I feel that
they can really give us the basic information we require to act on
the bill.

Under sections 2733 and 2734 of title 10, United States Code, and
sections 715 of title 32, United States Code, we presently have a
situation in which the settlement authority, by the executive depart-
ment agencies is limited to $15,000. In the course of work and in the
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course of our studies, we frequently have been informed by those who
are responsible for handling these claims that they could do a better
job of discharging the responsibilities under the law if their jurisdic-
tional limits were raised. The basic problem is of course that where a
claim is approved which exceeds $15,000, the payment of the balance
rmust await approval of an appropriation bill, and this delay causes
dissatisfaction or even hostility on the part of claimants.

Four or five members of this subcommittee who have done some
work on this recently, have picked the figure of $25,000 as being the
appropriate figure to set for the new jurisdictional limit. The maximum
limits do not come into play very often. Most of the military claims
settled are in the matter of several hundred dollars. I think the average
is around $225 or $250. But cases do come up from time to time in
which the amount of damage, the amount that should be paid of
settlement of the elaim is considerably in excess of $15,000 and this
poses a difficult problem. Administratively they can pay the $15,000
and the balance, if any, then becomes subject to approval by the
Congress as line item in the appropirations bill from the Department
of Defense.

The claim is taken care of eventually, but the delay occasioned by
the jurisdictional ceilings sometimes results in the demaged person
having to wait an additional year, or even maybe as much as 2 years,
before they are compensated. In settlements under section 2734 of
title 10. This may have an adverse negative affect upon our friendly
relationship within our host countries, and it does work a real inequity
upon a person who has been damaged substantially in excess of the
$15,000.

We have with us today members of the representatives of the
military establishment who have the primary responsibility, and a
deeper and more intimate knowledge than I, on the subject. Unless
vou have some questions, I think it would be best to move on to
these other witnesses.

Mr. Doxonve. Thank you very much, Congressman. We will
now hear from Col. Walter D. Reed, Director of Civil Law, Office of
the Judge Advocate, U.S. Air Force. Colonel Reed?

STATEMENT OF COL. WALTER D. REED, DIRECTOR OF CIVIL LAW,
OFFICE OF THE JUDGE ADVOCATE GENERAL, U.S. AIR FORCE;
ACCOMPANIED BY CAPT. E. R. FINK, DEPUTY ASSISTANT JUDGE
ADVOCATE GENERAL, LITIGATION AND CLAIMS, US. NAVY,
PHILIP M. WILSON, DEPUTY CHIEF OF CLAIMS OPERATIONS, U.S.
ARMY CLAIMS SERVICE, FORT HOLOBIRD, MD.; AND COL. THOMAS
P. KEENAN, JR., CHIEF OF CLAIMS, DIRECTOR OF CIVIL LAW,
OFFICE OF JUDGE ADVOCATE GENERAL, U.S. AIR FORCE

Colonel Regp. Thank you, Mr. Chairman.

I would like to introduce, first of all, Captain Fink, from the Navy,
who is going to assist in any questions you may have regarding Navy
activities, and Mr. Wilson, on my right, from the Army Claims Branch.

[The opening statement of Colonel Reed, follows:]




ment oF Cot. Wavrer D. Reep, Dimecror oF Civit Law, OFFICE Op
I'ne Jupce ApvocaTe GENerar, Heipguartess, U.S. Aix Force

I am Colonel Walter D. Reed, Director of Civil Law, Office of The Judge
Advocate Genera!, Headquarters, USAF. I appreciate the opportunity of pre-
senting the views of the Department of Defense on H.R. 5843, a bill “T'o amend
seetions 2733 and 2734 of title 10, United States Code, and section 715 of title
42, United States Code, to increase the maximum amount of a claim against the
United States that may be paid administratively under those sections.”

[1. R, 5843 proposes to inerease from $15,000 to $25,000 the amount that may
he paid administratively on claims covered by referenced statutory provisions
within the Department of Defense (or the Coast Guard). All of these provisions
relate to claims for personal injury or death, or damage to or loss of real or per-
sonal property of third parties. However, section 2734 is limited to claims of
inhabitants of foreign countries, and relates only to claims that arise outside the
United States, its territories, Commonwealths or possessions. The other two stat-
utes are world-wide in application.

Claims usually arise out of acts or omissions of members or employees of the
armed forces while in the performance of duty or National Guard personnel
engaged in training or duty under certain Federal statutes, or otherwise incident
to the noncombatant activities of the armed forees or the National Guard, as the
case may be. All three statutes proposed to be amended apply to these claims.
Section 2734 also applies to claims which arise in foreign countries out of aets
or omissions of armed forces personnel not done in the performance of official
duty when an ex gratia award appears warranted.

However, the Federal Tort Claims Act (28 U.S.C. 2672) is preemptive of
section 2733 in cognizable tort claims arising in the United States and so is
section 2734 in cognizable claims arising in foreign countries. Furthermore, the
NATO Status of Forees Agreement (SOFA) and other SOFAs of the pro rata
claim sharing type have been interpreted as being preemptive of both sections
9733 and 2734 in duty cases to which the SOFAs apply.

It is necessary that there be sufficient statutory authority to promptly settle
and pay meritorious claims regardless of where the claim arises or which statute
applies. The proposed amendment would increase the authority under 10 U.S.C,
2734, 2734 and 32 U.S.C. 715 both for complete settlement and payment and for
partial payment of meritorous claims in excess of $25,000 while the excess is
reported to Congress for its consideration and payment. This increase brings
them a little closer to the payment authority of other related claims laws, and
agreements as implemented by 10 U.5.C. 2734a and b.

On behalf of the Department of Defense, the Department of the Air Force
supports this increase in administrative settlement and payment suthority.
The armed forces’ experience under these statutes shows that our claims personnel
have the expertise and ability to properly administer the laws to be amended,
as well as other laws authorizing the settlement and payment of claims against
the United States, with fairness to the claimants and concern for the protection
of publie funds. The increased authority will also allow more claims to be settled
in full and permit a larger payment to claimants prior to referral to the Congress,
This will relieve the Congress of the burden of handling elaims settled for $25,000
or less, while expediting the payment of these claims, and thus result in some
monetary savings, as well as increased good will from the claimant, the observing
public and news media concerned in accident and incident cases of a catastrophie
nature.

It should also be noted that the present $15,000 payment limit in two of these
three seetions was enacted on July 8, 1970, In the other, 10 U.8,C. 2734, the increase
was enacted on September 2, 1958, Inflation and, in the case of foreign claims,
devaluation of the dollar have reduced the effective scope of administrative
settlement and payment authority under these sections.

This increased payment authority should result in no increased expenditure
by the United States as such payments were previously paid out of supplemental
appropriations. It will, however, to this extent result in some increased expendi-
tures from appropriations for the Department of Defense and, in the case of the
Coast Guard, the Department of Transportation. Since claim payments usually
result from accidents or incidents it is impossible to predict with certainty the
impaet the increased payment authority will have on the Department of Defense,
although past claims experience gives some information as to what to expect.




4

Air Forece records show that during the past three years the amounts between
$15,000 and $25,000 of meritorious claims paid through Congressional action
under these sections is as follows:

1970: 6—8$51,004.59.

1971: 2—813,332.51.

1972: 2—820,000.00.

Although increased payment authority proposed by H.R. 5843 would assist
the armed forces in the prompt settlement and payment of some large meritorious
claims, an additional amendment of two of the three laws, if favorably received,
would facilitate the settlemnent and payment of claims to an even greater degree.
At present the delegation of settlement, payment and appellate authority for
elaims in excess of $2,500 to any one other than The Judge Advocate General
concerned (or the Chief Legal Officer of the Coast Guard) is not anthorized under
10 U.8.C. 2733 or 32 U.8.C. 715. This limitation unnecessarily delays the settle-
ment of small claims and unnecessarily burdens The Judge Advocate General and
the Secretaries concerned, or both in some instances, by requiring the referral of
these claims for settlement and appellate action by those authorities. It also
increases the administrative cost of processing these claims and creates built in
referral delays that upsets claimants and generates many Congressional inquiries.
No other major claims statute includes so stringent a limitation (see 10 U.8.C.
2734a, 2734b, 4802, 7622, 9802; 28 U.8.C. 2672; 31 U.5.C. 241). Experience under
these statutes, two of which authorize the administrative payments of unlimited
amounts (10 U.S.C. 2734a, 2734b; 28 U.8.0C. 2672), shows that headquarters and
field elements of the Department of Defense (and the Coast Guard) have other
qualified legal personnel who would be available in the United States and in for-
eign countries to properly and expeditiously settle and pay claims under these
sections, as proposed, and to act on such appeals. Under other claims statutes the
Secretary concerned designates by regulation the limits of statutory authority
that may be exercised by departmental Headquarters and subordinate commands
and who may exercise the authority, considering the level of command, training,
experience and other qualifications of available personnel.

Accordingly, although the Department of the Air Foree wholeheartedly sup-
ports HLR. 5843 it also strongly recommends that it be amended to include an
amendment of 10 U.8.C. 2733 and 32 U.S8.C. 715 to permit the further decentrali-
zation of authority by permitting the delegation of authority to settle, pay or act
on appeals concerning any meritorious elaim when the amount to be paid is not
more than the proposed $25,000 limit for these seetions.

This concludes the Department of Defense prepared statement. Other repre-
sentatives of the armed services are also available to answer any questions which
the Committee desires to ask.

Mr. Doxonue. I think at this point that we probably should depart
from the usual order in questioning the witness, and at this time I
would like to recognize the sponsor of the bill, Congressman Danielson.

Mr. DaxiensoN. Well, thank you, Mr. Chairman. On page 5 of
yvour statement you list elaims in excess of $15,000 and then in excess
of $25,000, which were paid during 3 years according to Air Force
records. Are there other claims, such as those, under the jurisdiction
of the Army, the Navy, and so forth in addition to these 10 claims in
3 vears?

Colonel Reep. Yes, sir. The other services have claims in this
category which are not listed in the statement. They are attached to
the statement, but I would refer to Mr. Wilson and Captain Fink
to respond to that question, sir.

Mr. Daxienson. I just want to make clear that this is not the total
scope of your problem, and the problem is one faced by all of the
services.

Colonel REgp. Attachments to the formal statement lists additional
claims, yes, sir.

Mr. Danieuson. Just for the record, are there any bases for the
settlements of claims overseas which may be different from claims
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procedures followed in the United States? By this I mean, settlements
other than those made under the Foreign Claims Act provisions of
section 2734 itself?

Let me state the question a little more clearly. I think we all are
familiar with the requirement of an agency relationship which is
embodied in several clpims statutes. These are of the type which
provide that in the event a member of the military service, acting
within the scope of his duty causes damage or injury, there is a basis
for liability on the part of the U.S. Government. Under section 2734,
at least, of title 10, claims are settled in which here, in the United
States we would not recognize that the U.S. Government has a liability
to the claimant. Is there any basis for this sort of thing other than
section 2734 of title 107

Colonel Reep. In the Status of Forces Agreements with some
countries there is a provision for ex gratia payment of claims by the
U.S. Government for damages caused by personnel stationed in that
country irrespective of whether it was under the usual scope of the
performance of duty or the agency relationship as you mentioned.
The U.S. authority, the internal authority, however, [ believe is
limited to that section.

Mr. Danrerson. To section 27347

Colonel ReEp. Section 2734, yes. I know of no other authority which
would erant us the ability to pay claims caused by our people who are
not in the performance of some official act which results in damages.

Mr. DanieLson. This section is, in effect, a counterpart of the
SOFA’s permitting similar recovery?

Colonel REep. Yes, sir. [t's used in countries where we do not have
a SOFA or we have a SOFA that does not have a claim pl'o\'i:&i(}n.
We must relie on 2734 to pay that kind of a claim, yes, sir.

Mr. Daxtensox. Within the same framework of reference here,
where we do have a SOFA, we do not then use section 2734. Is that
true?

Colonel REEp. We use it for the payment of ex gratia claims. We
do not nse 2734 under a SOFA for the payment of claims generated
due to the acts or omissions committed i the performance of official
duty.

Mr. Dantersox. Under the SOFA you can go beyond $15,000?

Colonel Ruep. Yes, sir.

Mr. DanteLson. Your normal course would be to settle under the
SOFA rather than 2734. Thus you would avoid the problem as to the
jurisdictional amount, would you not?

Colonel Reep. We can go beyond the $15,000 limit only, I believe,
with respect to the damages resulting from the acts or omissions
committed in the performance of official duty.

Mr. DanreLson. Is that right? Under SOFA, scope claims are not
limited, and outside scope or ex gratia claims are limited?

Colonel Reep. Yes, sir.

Mr. Dantenson. That is all T have. Thank you very much.

Mr. Doxonue. Mr. Butler?

Mr. ButLer. No questions for the moment. Thank you.

Mr. Doxonug. Mr. Mann?

Mr. Man~. Reference is made by you, and I think reading the
statute raises the question, that these statutes are designed to pay

97-T90—73——2
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third party claims. Are there any circumstances under which these
statutes are used to pay members of the U.S. Forces for damages,
losses of any sort?

Colonel Reep. In certain instances under 2733 we do pay for
tl.mt:m’vs caused by members of the Forces where, in some instances,
it is Imlitll by the Tort Claims Act. But, there is damage resulting,
and we pay it under incident to service or under the Milits ary ( Taims
Act or 2733. Yes, there are certain instances.

Mr. Mann. Well, it would be appropriate, would it not, to pay
military dependents that, let’s say, are injured as a result of an act by
an on-duty military 1-m|||n\m-’

Colonel Reep. Yes, sir; the military dependent is a proper claimant
under 2733.

Mr. Maxn. Now, personal property losses do not include items
like damage to privately owned furniture in transit, for example?

Colonel Reep. Well, ordinarily damages to household goods in
transit are covered by another section of law, the military personnel
claims. It would be unusual that shipment claims for household goods
for military personnel would be covered here. They would be covered
elsewhere,

Mr. Mann. All right. Now, the supplemental appropriations pro-
cedure, have you ever participated in presenting to any congressional
committee the details of claims in excess of $15,000?

Colonel Reep. No, sir. But, I would defer to another backup
witness who can speak on that subject.

Mr., Maxx~. I would like to know how it’s done.

Colonel Reep. Colonel Keenan is chiel of claims division of
Air Force.

Mr. Mann. Thank you.

(Clolonel KeenaN. Once the claim has been valued by the Sec r'ni:n‘_\’
concerned, in excess of $15,000, the military department under 2733
and under 32 U.S.C. 715 would make the initial payment of $15,000.
The balance of the payment, or the amount that was determined to
be meritorious would then be certified through the Office of Manage-
ment and Budget to the Congress. Normally, 1t would be included on a
supplemental appropriations bill as a line item. When the Congress
acted on it, and the bill was signed, then, the Office of Management and
Budget would notify the military department concerned and that, in
turn, would initiate the vouchering to the General Accounting Office
for the payment of the balance in response to the passed bill.

Mr. Ma~nxy .All right. I am wondering if you are aware of the degree
of scrutiny that the congressional committee, ‘~|1I)Lmn|nirm of
Appropriations on Defense, 1 \\'(mhl assume, gives to these items.
First, are they itemized separately, claim by (lnlm, or is it just a one
slot, line item of say $250,000 from the

Colonel KEexaN. They are itemized separately with a sketchy
recitation of facts. The amount declared meritorious by the Secretary
concerned, the amount paid, and the balance due. And as far as the
degree of scrutiny, sir, I am unaware of this.

Captain Fink. Mr. Mann, I have talked to an official at the Office
of Management and Budget on this point, and he knows of no case
which was ever adjusted by the Congress after it was adjudicated at
arm’s length by the department concerned. In other words, when we
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sent in a package that says we have negotiated a death or an injury
or a damage to property at a certain valuation, he knows of no case
where Congress has differed from our valuation and that includes all
the departments, not just Navy, Air Force, and Army, but all
departments.

Mr. Mann. I was considering asking that question. I do not know
whether that was a comment on the lack of attention given to the
subject by the Clongress or the wisdom of the service in making the
recommendation. In any event, giving the facility of that technique,
it would appear that the requirement for this bill, the amendment
above $15,000, is not a compelling one.

Captain Fink. Well, there is a problem here, sir, in that there is a
chance that whatever bill this particular rider is attached to does not
pass or gets vetoes for some reason completely irrelevant, in which
case we go back to the drawing boards. It is conceivable that one of
these claims could get delayed in an inordinate amount of time. Now,
I will admit that where you pay out $15,000 to start with, that the
claimant is not left without anything, as he is, for instance, in a tort
claim. As you know, GAO pays all tort claims from $2,500 up to
$100,000. Tort claims over $100,000 go to the Congress. The claimant
there gets nothing and has to wait until the complete administrative
procedure is completed within the department, and within the Con-
oress. It is possible that a year or more could pass before a widow
would receive any money.

In the case of a death with children in college, or something of that
nature, $15,000 does not go a long way if it's going to be, say, a year
and a half until the remainder of the claim is paid.

Mr. Many. Well, T agree with that. On the other hand, the deter-
mination of damage claims is not an exact science and whether we
raise the threshold by 40 percent, the psychological effort may be
devaluation of the dollar by 40 percent. so that you start off on the
$25,000 limitation on the typieal personal injury claim, rather than
$15,000.

Now, I do not intend to insult the efforts of the claims officers, but
it's almost akin to raising the limit for a workmen’s compensation
claim for a specific loss. You start paying that much more auto-
matically. Now, I recognize that it's not supposed to work that way,
but I will predict at this moment that the claims will go up on an
average value by more than the rise in the cost-of-living over the next
few vears.

Captain Fink. If I could take your argument, Mr. Mann; within my
section in the Navy I computed in the last day or so, and I will admit
these figures are rough, that it costs approximately $100 per claim,
and I figured in nothing for retirement, vacations, or the like, to process
each claim out from Washington. This is computed from the time the
claim is received until it is acted upon by the Judge Advocate General.
And, as you know, if it’s over $2,500, only one person in the Navy
other than the Secretary can approve the amount under the bill as
it now stands. These elaims that have to be processed through the
Judge Advocate Gneral cost $100 just because it takes that long to get
through the number of people who must review and evaluate.

Let’s consider a claim invelving a $3,000 car that we are going to pay
for, but the claimant wants $3,300 and we say $3,000. Now, because it's
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that amount, it has to go through this $100 process up to the Judge
Advocate General. Of course, he is in Washington, and the car may
be in Bermuda or somewhere else, and he looks at the reports and he
will most likely rely on the local evaluation and approve $3,000. Then
it goes back down the line and the claimant refuses to accept that
amount and appeals.

Under the statute the appeal has to go to the Secretary of the Navy.
I didn’t compute that, but by the time you get a piece of paper up to
the Secretary to evaluate it, 1t costs another $150.

I would suggest that if it were under $40,000 that we spend in the
Navy last year on claims between $15,000 and $25,000, that almost all
of that could be saved or, let’s say, half of that, by just allowing us to
process more claims in the field.

Mr. Mann. Assuming that this $2,500 amount should be raised,
deferring for the moment the question of whether should it be raised,
should it be eliminated so as to, in effect, make it $25,000; or is there a
point below which 90 percent, let’s say, of claims fall—$10,000,
$7,500—so as to preserve that review aspect of the more substantial
claims.

Colonel Reep. I do not think we have a breakout on percentage-
wise. If we do, I am not aware of it. We do have some experience,
though, in this matter of delegation under the Federal Torts Claim
Act. And for the Air Force, we have not delegated the full authority
of the Secretary down to a low level. We have retained the major and
the larger amounts of claims at the departmental level. Under the
Federal Torts Claim Act, we have delegated settlement authority of
$1,000 or less to the base staff Judge Advocate. We have delegated au-
thority of $5,000 or less to the officers exercising general court martial
jurisdiction. That usually is at a numbered Air Force level. We have
delegated $10,000 or less to the major command level, and amounts
claimed above that we have retained at the Judge Advocate General
of the Air Force level. Anything over $25,000 has to go to the Depart-
ment of Justice for approval.

So we have retained that. I think the other services—I am not sure
what their delegation of authority has been—but that is our experience
and we would exercise some kind of judgment factor with these other
things, probably about the same as we have done with the Federal
Torts Claim Act that seems to have worked well.

Mr. Mann. So, you are again stating that you would like for the
$2,500 limitation to be eliminated altogether and rely upon your own
discretion in delegating settlement authority?

Colonel Reep. Yes, sir.

Mr. Man~. Thank you, Mr. Chairman.

Mr. Doxonue. Mrs. Jordan?

Mrs. Jorpan. No questions, Mr. Chairman.

Mr. Doxonuve. Mr. Butler?

Mr. BurLer. No, thank you. I appreciate your testimony.

Mr. Doxonve. Referring to page 5, again, in the part of your state-
ment, “Air Force records show that during the past 3 years the
amounts between $15,000 and $25,000 of meritorious claims paid
through congressional action under these sections is as follows: in 1970,
six claims totaling $51,004.59.” Were there six separate claims carrying
with them $51,004?
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Colonel Reep. There were six separate claims. The aggregate total
of those claims that were required that required congressional action
was $51,000.

Mr. Dovonur. Now breaking down those six claims, if you have
that material before you, what do each one of those claims amount to?
Were they over $15,000 and under $25,000?

Colonel ReEp. Yes, each one of these was more than 15, but less
than 25.

Mr. Donorug., There were more than 15. Well, 6 times 15 would be
more than 51, wouldn’t it?

Colonel ReEp. Yes, sir, but it would be six times the amount —one
of those claims may have only been for $20,000. We could pay $15,
which is not reflected in the $51,000 total, and goes to Congress for
$5,000. Any amount between 15 and 25, we must come to Congress for.

Mr. Dononug. Those six claims, amounting to $51,004 was for the
excess of 15?7

Colonel Reep. Yes, sir. We had to process six bills in accordance
with the procedures as Colonel Keenah outlined to get $51,000, and
it was six separate actions.

Mr. Doxorue. Now, will you clarify this for me. It may be clear
to the other members. On page 2, “Claims usually arise out of the acts
of omissions of member or employees of the Armed Forces while in the
performance of duty or National Guard personnel engaged in training
or duty under certain Federal statutes.”

Would you explain the Federal statutes that anthorize payment of
claims because of acts or omissions of members of the National Guard.

Colonel Reep. Yes, sir. That is title 32, United States Code, section
715, which provides that the Secretary of the service concerned may
pay for claims, pay claims for damages caused by National Guard
personnel while carrying out duties for training or certain other duties
authorized for the National Guard to perform.

Mr. Doxonue. Now, what would be the authorized duties of the
National Guard units that would come within the purview of these
Federal statutes?

Colonel Reep. One example I can give you is a National Guard,
Air National Guard unit, on training flights to complete Federal
requirements involved in, say, a sonic boom. This is an act by the
National Guard in carrying out an authorized training activity in
accordance with the Federal requirements. That claim could be
processed by the Secretary of the service concerned.

Mr. Do~xonve. Well, there would not be any question about a
claim arising when a National Guard unit would be on its summer
tour. No questions about that, but what about these weekend train-
ing periods when they go off on a bivouac overnight, and while going
from their armory to some particular location they might cause
personal injuries or property :llnmnj__ro of a third party. Would they be
covered under Federal statute?

Colonel Regp. Mr. Wilson, sir, of the Army will respond.

Mr. Wirson. Subsection (a2)(2) of title 32, United States Code
section 715 provides that claims may be paid under this section.

Mr. Doxorue. When was that enacted?

Mr. Wiison. In 1960, I believe. I can’t recall exactly, but it lists
the number of sections under which the Guard would be operatinz
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pursuant to Federal authority, and they would be paid from Federal
funds for this training or duty. It lists section 316, 502, 503, 504, 505
of title 32 and section 206 of title 37. This is the authority for the
National Guard of the various States to perform summer training,
weekend training, any training which is authorized by Federal law.

This section would not apply where the National Guard member or
unit was performing a State function at the order of the Governor of
the State.

Mr. DoxonuE. And for my further enlightenment, does the Federal
Government assume the payment for National Guard organizations
in the different States, that is, the entire payroll, does the Federal
Government assume that?

Mr. Wirson. I cannot say for sure. But I believe that the Federal
Government provides a substantial portion of the costs of maintaining
the National Guard. It is a part of the Reserve Force of the United
States Armed Forces

Mr. Donxonug. What do you mean by substantial part?

Mr. Wirsoxn. This is in an area that I am not familiar with; so 1
can’t answer.

Mr. Dononue. Who might be familiar with it?

Mr. Wirson. The National Guard Bureau in the Pentagon could
furnish that information.

Mr. Doxonve, What I am trying to find out is, when the Federal
Government will assume responsibility for an act of a National
Guardsman and when they won’t. Where is the line of demarcation?

Mr. WiLson. If the National Guard unit is performing training of
type that is authorized by one of the sections of the statute that
I just referred to, then if the claim is generated by their activities, it
it is cognizable, and payeble, under section 715 of title 32. As to the—

Mr. Doxonuk. Is it your opinion if a National Guard unit is required
by Federal statute to engage in weekend drills or weekend periods
of training and any act is performed or any omission takes place on
the part of the National Guardsmen, the Federal Government would
assume and pay that claim?

Mr. Winsoxn. If the damage resulted from acts or omissions of the
members in the performance of official duty, or if the damage resulted
from noncombat aetivity such as maneuvers, training exercises, and
so forth, then it would be payable under this statute.

Mr. Doxonve. Well, probably the colonel could answer this
question. Does the Air Force require National Guard Air Force
units to enage in weekend training periods.

Colonel Reep. Yes; to meet themr training requirements, they are
required to do that.

Mr. Doxonve. Is it your opinion that if any member of the Air
National Guard causes an accident injthe course of their weekend
drill that under Federal statute, the Federal Government would
assume satisfaction of that claim?

Colonel ReEp. Yes; we would assume it on the same basis as the
reenlar establishment, because they are carrying out a Federal
requirement.

Mp. Doxorue. Why I am pursuing this line of inquiry, we have had
several cases brought to our attention where the Air National Guard
was engaged in a weekend training activity and they had caused
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damages and the Federal Government has refused to pay the elaims,
and they have come before this subcommittee by way of private bills.
Are you familiar with those cases? One of them happened, I think,
in either South Dakota or North Dakota, and I recall an incident
involving the New Hampshire Air Guard some years back and that
claim had to be satisfied via the route of a private bill.

Colonel Reep. I think Colonel Keenan is at least familiar with one
or two or those claims, and that would ask him to respond to that
tlil:-r'liml‘

Colonel Keexaxn. Sir, actually in this respect the Air Force just
recently—actually, in the past 18 months—altered its policy in respect
to the elaim that you are speaking about. Especially the ones that
oceurred in Towa. There were two separate incidents in lowa; one
involving the Towa Air National Guard and the other involving a
North Dakota Air National Guard aireraft. .

At the time of the accident, the Air Force's policy was that if the
State had waived its sovereign immunity and the aircraft was not
involved in a federally directed and controlled flight, then the State
would be expected to answer for the damages occasioned by the
National Guard. If, however, under that policy, the State had not
wiaived its sovereign immunity, then the Federal Government under
section 715 of title 32 would answer for the damages caused by the
Guard’s plane.

Since the two crashes in Towa, the Air Force has completely reversed
its policy in the implementation of 715 and has taken care of both
families in respect to those crashes and intends to continue to do so n
similar incidents in the future. That is the Air Force will respond
immediately to such catastrophic losses and not postpone action on
the claims and await State action.

The private bills in question, if T am not mistaken, have been
rendered somewhat moot by the fact of the claims of both of these
families have been administratively settled. One has had the con-
oressional action taken on the excess over the $15,000 limit, while the
other congressional action is currently pending on the excess.

Mr. Doxonue. Now, in the statement, colonel, that it has reversed
or changed its policy insofar as these two families are concerned, is
that to be the general policy?

Colonel Keexan. Yes, sir. That is to be the general policy and has
been promulgated in a change to our manual which is issued in
implementation of the statute.

Mr. Doxonug. And whereas that is to be the general policy of the
Air Force, what about the Army and the Navy?

Colonel Keexax. Sir, I cannot answer for the Army. Let Mr. Wilson.

Mr. Wirsox. The Army’s poliey all along has been the same as the
Air Force policy is now. So that there has been no real problem so far
as claims generated by Army National Guard is concerned.

Mr., DoxonrvE. In other words, do I understand you to now say,
insofar as the Army is concerned, any time a National Guardsman
while on authorized training, be it a weekend tour or a summer tour,
if he caused any damages, be it property or personal injuries, the
Army, that is, the Federal Government, would pick up the claim and
pay 1t?

Mr. Witson. That is correct, provided the claim is filed with the
Army and is payable under 32 US.C. 715.




Mr. Dovornve. How about the Navy?

Captain Fink. Sir, we have no National Guard in the Navy.

Mr. Doxonve. What do you mean when you say you do not have
a Guard?

Captain Finx. We have no National Guard.

Mr. Doxonvg. I beg vour pardon.

Captain Fing. Therefors, we have no claims coming from the Navy.

Mr. Smarruck. Actually, the Navy Reserve does not include an
organization similar to the Guard. Is that the situation?

Captain Fink. We just have a Naval Reserve. We have no State
Guard, or National Guard under that statute.

Mr. Dononve. Now, what is meant, referring again to page 2,
starting on line 4, “or otherwise incident to the noncombatant activi-
ties of the armed forces of the National Guard, as the case may be?”

Colonel Reep. This is a result of exercises or maneuvers which
could not necessarily be attributed to an act of a specific person or to a
specific omission, but an activity, a maneuver that takes place for
which we would accept responsibility, and it’s where there is no
negligence involved. I think a sonic boom would be an example or a
maneuver claim.

Mr. Doxonue. And again referring to that portion of page 2 in that
first paragraph, “acts or omissions of Armed Forces personnel not
done in the performance of official duty when an ex gratia appears
warranted.” What is meant by that?

Colonel Reep. This refers, it is applicable only in foreign countries
to forces stationed in foreign countries and under the Foreign Claims
Act, which is section 2734 of title 10 of the United States Code, the
Government accepts responsiblity for damages caused to inhabitants
of foreign countries, damages caused by Armed Forces personnel,
whether they are off duty or not, in a performance of duty. It is only
applicable in foreign countries and the only proper claimant are
inhabitants of foreign countries

Mr. Doxonve. And what might be an example of that sort of claim?

Colonel Rerp. One example might be an uninsured automobile
accident where one of our people did not have insurance for damages
or the amount might be in excess of the amount of coverage that he
had. The damage 1s caused, and it would be in the U.S. Government’s
interest, to make that kind of a settlement. It might be from that kind
of incident to an assault. If one of the members of our Armed Forces
assanlted an inhabitant of a local country, we would pay for the
hospitalization and for the damages caused by him.

Mr. Doxonug. And is that a pro rata basis or do you pay the whole
thing?

Colonel Reep. No, sir. The non-scope-type claims, we pay 100
percent of the cost and the receiving State does not make a contribution.

Mr. Doxonvr. And those claims arising under this Status of Forces
Agreement, you only pay part of it?

Colonel Keep. In some countries. The NATO Status of Forces
Agreement provides for a 75-percent payment by the sending state.
The U.S. Government, for our people. Iceland has an 85 percent, 15
ercent pro rata payment. Some status-of-forces agreements do not
1wve a pro rata payment provision,
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Mr. Doxonue. Now, under the present law the present limitation
is $15,000—you have to report the excess to Congress. When the Air
Force, the Army, or the Navy has a claim presented to it and they feel
administratively it would exceed the $15,000 in satisfaction of it, how
is that handled? Do you sugeest to the claimant, we think your claim
is worth, say, $25,000. What procedure do you follow?

Colonel Reep. He accepts a partial payment and the excess amount
then is forwarded on up. He does not sign a release if the claim is
adjudicated to worth, say, $25,000.

Mr. Doxorve. You make a pro tanto payment of $15,000?

Colonel Reep. Yes, sir. We make a pro tanto payment of 15,

Mr. Doxonue. Now, assume this case: When the excess was
reported to the Congress it would go by way of the OMB?

Colonel Reep. Yes, sir.

Mr. Doxoruve. Would the OMB have the authority to veto your
action?

Colonel Reep. I donot think they have claim settlement authority.
No, they do not have authority.

Mr. Donxorug. Well, if some over in OMB did not agree with your
analysis of the elaim and its worth and they said, no, this excess shall
not be authorized by us, what would happen to the claimant, the
claimant’s right of the excess?

Colonel Reep. The claimant would have to wait until this particu-
lar roadblock was eliminated.

Mr. Dovonve. Let us assume that the appropriations committee
would disapprove it. Then, the claimant would not have the excess
paid to him; is that correct?

Colonel Reep. That is correct. Now, we get a settlement agreement
whether we adjudicate the claim, say, as being $25,000. We get &
settlement for $25,000 and make a $15,000 payment which is the limit.
Now, if the Congress does not approve the settlement that has been
adjudieated, of necessity the claimant does not get any money. So,
it’s in effect, the Congress would make the final determination mn
those instances.

Mr. Donvonuve. Now, what is the situation ingofar as the Coast
Guard is concerned regarding claims against it?

Cononel Reep. Well, they are covered by the Foreign Claims Act
with respect to their activities in foreign countries; and domestically,
I would ask that Captain Fink respond to that.

Captain Fixg. From my contact with them, I would say that they
use the same or approximately the same rules and regulations that we
do.

Mr. Danterson, Mr. Chairman, if I may, both section 2733 and
9734 include the Coast Guard by their terms.

Mr. Doxonvuge, Well, I am concerned, as I take it Mr. Mann is,
about delegation of settlement authority to people in the lower echelon
when these claims get up into the larger amounts.

Colonel Reep. As I think I mentioned with respect to 2733, the
military claims portion, that is the only one that has the limitation of
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delegation at $2,500; and with respect to the tort claims our practice
has been not to delegate more than $10,000 settlement authority below
the departmental level. We would anticipate doing that with respect
to the increased settlement authority that would be granted under
this f}i1>|m-('(f |t'ﬂ'l~[dlmn.

Mr. Doxorve. In other words, it is vour intent to follow the same
guidelines as now exist?

( ‘'olonel Reen. Under the Federal Tort Claims Aet, yes.

Mr. Doxonve. Mr. Butler?

Mr. BurLer. With reference to the questions that were pursued by
[1!!' chairman on the amount of claim in excess of $15,000, is it the
practice when you pay the $15,000 to execute some kind of an agree-
ment liquidating the total amount of the claim?

Colonel Reep. Yes, sir. And, of course, we make the payment up
to $15,000 and then we have an agreement liquidating the total
amount. But that, of course, is subject to the appropriations by
Conegress.

Mr. Butrer. I follow that. But he cannot come back there after and
decide he wants to disagree with the amount agreed to by the Con-
gress; he is foreclosed by his acceptance of the $15,000 when he is
claiming more than he claims at the time yvou adjudicate?

l ‘olonel ReED. Yes, sir.

Mr. BurLer. Thank you.

\Mr. Doxonve. Mrs. Jordon.

Mrs. Jorpan. Mr. Chairman, I have a question about the need for
this legislation and how great that need is. Now, in your testimony
on page 5 when you give us the No. 10 elaims which have been
aggregate excess of $15,000 as reported by Air Force records, now 1
want to know what percentage of ﬁw total claims settled adminis-
tratively does thh number represent? What about the other depart-
ments of milit: ary?

Colonel Reep. As I mentioned, there is a more complete statement
of the number of claims in the attachment to the formal report sub-
mitted. I do not have here the figures which would show Tht‘ relation-
ship between those claims that represent an amount in excess of
$15,000 and not more than $25,000 as it relates to the total amount of
claims settled. I do not have that. I do have the ageregate amounts
which should be submitted by all three services for those years.

Our record shows there have been a total of 51 separate claims for
the 3 years, 1970, 1971, and 1972. For all three services. Now, I cannot
give you the relationship of that figzure to the total number of elaims
that have been processed and ;mlll under these statutes.

Mrs. Jorpan, Is it pessible for you to give me that figure at some
later time? I think it’s important to know what the relationship that
would have to the total claims considered and I think it would bear
rather heavily on the need for this legislation.

[ have nothing further. Mr. Chairman.

Mr. Danierson. Mr. Chairman, I fully agree with Miss Jordan
here. I think that will not only be helpful, but necessary for us to have
a tabulation of the number of claims.

I would assume that this form is itemized by service and by claim
law because the claim laws have a different impact. I would also like
to have you supply the total numbers of claims regardless of the
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amount, so that we will have some idea what percentage of these
claims, both as to number as well as dollars, fall into this excess
category.

Can you gentlemen supply that?

Colonel Reep. We can provide the committee with it, yes, sir.

Mr. Daxterson. You can do that. Fine. I would appreciate that.
And I would ask unanimous consent that table be incorporated in the
record, Mr. Chairman.

Mr. CHAmrMAN. So ordered.

[Whereupon, the document referred to follows:]

PAYMENTS UNDER THE NATIONAL GUARD CLAIMS, MILITARY CLAIMS AND FOREIGN CLAIMS ACTS (32 U.S.C. 715,
10 U.S.C. 2733 AND 10 U.S.C. 2734)

Number Amount i Number Amount

Military and National Guard Foreign Claims Act (10 U.S.C.
Claims Acts (10 U.S.C. 2733 2734):
and 32 o
19 4,918 $2 267, 136.57
) L)
@) )
4,918 2,207,136,57

5,007  $788,889.94 |
1 01
|

788, 889.94
10,955 4,752, 415.65

)

5,278 825,914.27 (M)
| 600 379, 667. 92

e iF. Y S (.} i
AT Fone. . .. 2,682 704, 939. 44
o= =2 7,960 1,530,853.71

= = | 1972

1872 | BT i B espenas 3 1,677,078
 §1) PO S 5212 1,125473.35 IR T SRS 82, 081.
Nav 1,583 324 531,34 Air Foros. ...

Air Force 2,450 615, 315. 43 iy
FJotlic..cvciica f 2,017,144,

Total.oooeoennoen.. 11,455 5,132,083.57

Tofal et 9,285 2,065,320.12

1 Only 1872 information readily available from the Nawvy.
2 1970 information nol readily available from the USAF.

Mr. Danienson. Just to recapitulate, so I am sure I understand
this. section 2733 of title 10 applies to the accidents or incidents which
are domestic within the United States or its possessions and the like;
is that correct?

Colonel Reep. 1t may also apply in foreign countries as well with
respect. to U.S. claimants.

Mr. Daxterson. When the claimant is a U.S. national, the statute
applies abroad. It also applies within territorial jurisdiction of the
United States; is that correct?

Colonel REED. Yes, sir.

Mr. DanieLsox. Then 2734 applies only abroad and only to claim-
ants who are nationals of a foreign country?

Colonel Reep. Yes, sir. Inhabitant is the word that the statutes use.

Mr. Danieuson. All right. Inhabitant. But a citizen of Memphis,
Tenn., could not apply under section 2734 if the event took place in
Germany or Turkey or some such place?

Colonel Reep. That is correct,

Mr. DanieLson. Lastly, 715—section 715 of title 32 applies only
to the instance of the National Guard type of activity?

Colonel REEp. Yes, sir.
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Mr. Danierson. Now, then under both sections 2733 and 2734, T
see that this applies to incidents in which the damage is caused by a
member of our armed services or by a civilian employed by the armed
services. I am thinking now of a foreign country. Let’s say Turkey. I
presume that we do have Turkey national inhabitants who are civilian
employees of the U.S. armed services within that country. Are the
damages caused by those civilian employees of the military service as
likewise compensable under section 27347

Colonel Reep. Yes, sir.

Mr. Da~iersoN. Now, do you know whether that has ever hap-
pened?

Colonel Reen. Where we have drivers of military vehicles who
would cause damages to inhabitants of the local country, we would
pay that under 2734. Is that your question, sir?

Mr. Daxreuson. Well, it’s my question, but I didn’t phrase my
question tightly enough. Section 2734 also applies to nonscope
activities?

Colonel Reep. Yes, sir.

Mr. DaxieLson. If a national of Turkey who is a civilian employee
of the U.S. military service was acting outside of the scope of his
employment, nonscope, would the damages caused be compensable
under section 2734?

Colonel Reep. No, sir, they would not.

Mr. Danierson. Yet those, absolutely comparable situation, if the
tort feasor or the actor is an American, shall T say, would be com-
pensable? You understand that?

Colonel Reep. Yes, sir.

Mr. DanieLson. I do not see the distinetion in the language of the
statute. I think you made a good decision there, but—

Colonel Reep. The decision I think belongs to Congress and it
was one in which we want to enhance the image and enhance the
reception that we get in foreign countries by compensating-

Mr. Danierson. I understand the purpose. 1 think it’s a good
purpose. But as I read 2734, no distinction 1s made between a civilian
employee of the military department who is an American national
and a civilian employee of the military department who is not an
American national.

Captain Fink. The three services take care of that in their regu-
lations. We spell it out in detail, and have done so traditionally.

Mr. Danierson. You have stopped the gap there, but I don’t see
it in the law. It is never compensated then under the hypothetical
that 1 have presented.

Captain Fink. No, sir, never. We have always taken care of it by
specific language in our regulations.

Mr. DanieLson. The last point in order so 1 understand for sure,
under 2733 these events are taking place basically inside American
territory and the investigation is done by the investigative arm of
the military service; is that true?

Colonel Reep. Yes, sir.

They have claim investigators who are, for the most part, lawyers
who investigate and prepare,

Mr. Danienson. If the answer is yes, that is all I need.

Colonel REED. Yes.




Mr. Danienson. Under section 2734—we are in a foreign country
and let us now speak of a situation that is not a SOFA agreement. 1s
the investigation done by the investigators of the military department
of the foreign country? Or is it done by your own investigators?

Colonel Regp. 1t's done by our own investigator.

Mr. DaxieLson. Did yvon find out you get good cooperation from
the foreign countries on this?

Colonel REED. Yes, it has been our experience to get good cooper-
ation.

Mr. Daxrerson. Under the SOFA-type situations, the other
countries do the investigating. We are contributing 75 percent; isn’t
that it?

Colonel REED. Yes.

Mr. Daxigrson. Also, you exercise oversight to be sure the investi-
gation is made.

Colonel Reep. Yes, sir, and our personnel conduct an independent
mvestigation.

Mr. Daxterson. 1 believe that is all the questions 1 have, Mr.
Chairman. 1 understand the number of incidents and the amounts
will be presented to the committee.

Mr. BurLer. One more question. Am T correct in understanding that
you feel that the greater diseretion you have to settle these elaims, the
greater the benefit to the taxpayer, because in many instances those
claims which are disallowed result in pursuit of other remedies and in
the long run are settled at a higher cost to the taxpayer? Is that a fair
statement?

Colonel RuED. Yes, sir, I think our main reason is that there is a time
factor involved in which we enhance our image in the settlement atti-
tude of the claimant. Also, the cost involved it costs money to send 51
private bills up for settlement, and those are, I think, the two.

We really do not see this is going to result in any greater cost n
claims settlements, because they are settled now in a way we feel to be
a fair manner and that the amount in excess is sent here and for the
most part it has always been handled in the manner recommended.

Mr. Burrer. Thank you.

Mr. Daxienson. Mr. Chairman, may I ask another question?

Mr. DoxonUE. Yes.

Mr. Daxtgrson. I am sorry. T overlooked this. On your claims
which are in excess of $15,000, would you be able to let us know what
is the time lag in settlement for the excess amount that you pay over
$15.000 under subsection (d) when you report the excess to Congress.

That is, after you paid the $15,000 what is the time lag before the
claimant is paid the balance of the amount that is considered to be due
and owing to him?

Since this whole section 2734 is based on the desire to promote and
maintain friendly relations, I think that amount of time is important.

Colonel Reep. I do not have that.

Mr. DaxteLson. 1 wouldn’t expect you to have it here, but I would
like to have that information, if you can.

Colonel Reep. Yes. We will provide that.

Mr. DaxteLson. May that be added to the record, Mr. Chairman?

Mr. Doxonve. Without objection, it will be.

[Whereupon, the document referred to follows:]
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TIME DELAYS IN CERTIFYING EXCESS PAYMENTS

|
Delay in Deiay in
Number months Number months

National Guard and Military Clai | Foreign Claims Act (10 U.S.C, 2734)

Acts (32 11.5.C. 715 and 10 U.S.C. [ Navy
2733): | Army. ... - -
ALy Foroasios s il

Air Force_______ ...

ot

1 Average.

Note: Delay figured from time at which the action was taken by the service Secretary until the actual date of payment
by the General Accounting Office. Claims included are those for which the information was readily available.

Mr. Doxorve. Further inquiring into the questions propounded
by Mr. Butler, referring to page 4, the last paragraph of your state-
ment, ““This increased authority should result in no increased expendi-
ture by the United States as such payments were previously paid out
of supplemental appropriations.” You then go on, “It will, however,
to this extent result in some increased expenditures from appropria-
tions from the Department of Defense and, in the case of the Coast
Guard, the Department of Transportation.”

What is meant by that?

Colonel Reep. Well, we budgeted for claims payments in the Depart-
ment of Defense appropriations and charged to that appropriations
would be the $15,000 that we pay. The a nount in excess of $15,000 is
not included in that appropriation but it is included in the supple-
mental appropriation. So if the amount is increased, the authority is
increased, what was formerly in the supplamental appropriations would
then be included in the Department of Defense appropriations and paid
in that manner. The net payment is not more, our Defense appro-
priations would have to be increased by that amount. The supplemen-
tal appropriations would be reduced by that amount.

Mr. Doxonuve. Then you would say that the language, “will,
however, to this extent result in increased expenditures,” 1s surplusage
because you cover it in the previous sentence?

Colonel Reep. Yes, sir.

Mr. Doxonuve. Now, anticipating, if we report this out favorably
and approved by the full committee and it reaches the floor, I think
there might be questions raised about the last page of your statement.
“Accordingly, although the Department of the Air Force”—and I
assume it would be the position of the other branches of our Defense
Departments—‘“‘strongly recommends that it be amended to include
an amendment to permit the further decentralization of authority by
permitting the delegation of authority to settle, pay, or act on appeals
concerning any meritorious claim when the amount to be paid is not
more than the proposed $25,000 limit for these sections.”

Now, under our present law, any claim above a certain amount must
go to the Judge Advocate General?

Colonel Reep. Yes, sir.

Mr. DoxonuE. Over what amount?

Colonel Reep. $2,500, sir.
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Mr. DononuE. According to your statement, you would like to
have that limitation eliminated so that any claim up to $25,000 could
be settled by anyone within the Air Force, Army, or theNavy?

Colonel Regp. We would like authority to delegate that down at
least certain amounts of it, to delegate down below the secretarial level,
and his designate, yes.

Mr. Doxonue. Without limitation?

Colonel ReEp. Yes, sir.

Mr. DoxorUE. Does that mean a claim for $25,000 would be
treated and adjusted and settled in the same way and by the same
people that would settle a claim, say, for $1,0007

Colonel REED. No, sir, because we have not delegated that full
authority on those claims where we do have the authority to delegate.
For example, the Federal Torts Claim Act, we can delegate up to
$25.000 down to the base level, but we have only delegated authority
to settle $1,000 claims.

Mr. Doxonug. What authority would the people in the command
at base level have to settle claims?

Colonel Reep. We would anticipate $1,000.

Mr. DoNonug. $20,0007

(olonel Reep. $1,000.

Mr. DoxoruEg. $1,000. I have no further questions. Any further
questions? Well, thank you very much.

You wish to make a statement?

Captain Fink. I would like to make one last pitch, Mr. Donohue,
if I might. Earlier I went into the amount of money that it cost us
to process claims at the headquarters here in Washington. Now, I
want to make a point that we are limited in the number of lawyers
we have in Washington. I haye four people under me working claims,
tort claims, and all kinds of claims—and this, as you will see from the
figures we put in, will be a drop in the bucket compared to their total
workload. Around the world we have 30 Navy law centers, most of
them staffed with a Navy captain in charge, and anywhere from. say,
5 to 35 lawyers attached. They are well-equipped and geared to handle
claims, including tort claims.

Now, we are toying with an increase from $10,000 to $20,000 in
their delegation authority to pay tort claims in the field. The reason
we are doing this is because the Department of Justice is at the same
time processing a similar recommendation to increase the U.S.
attorney’s to adjudicate in the field from 10 fo 20. In the Navy we
try to keep our authority similar to that of the U.S. attorney so that
there is no bargaining element for claimants.

We do not delegate full authority to everyone in the field. The
average base commander has no settlement authority. Only a portion
of the 30 Navy law centers in the United States would be handling
tort claims. Overseas we would occasionally give a base such as
Bermuda, or Iceland where we have single service responsibility,
some authority to handle military claims under section 2733. But to
do this, we have to set up accounting procedures that are very com-
plex. We have to report down to the last dollar. We haye to keep the
number of commands handling claims down to a minimum to keep
our accounting on a practical basis.
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So, we do not do it very often, and we only do it where there is a
need and where we are geared to do it.

Please allow me to present some specifics. We had a foreign claim,
for instance, where a young girl was killed by a sailor in a vehcile
accident off duty. We negotiated with the next of kin. Local officials
were up in arms over the incident and we negotiated a certain amount
in local currency. By the time it went through this process—and it
happened to be under $15,000 and did not have to be sent to Con-
gress—but by the time I could get a paper processed from the field
and through the office here, the dollar had been devalued and the
settlement was no longer good. We were back to the drawing boards
and we caused more hate than good will.

So, we have now proposed to increase the local authority to pay
foreign claims. We are going to do it with claims commissions made
up of lawyers—three-men commissions. That way we will be able to
settle Foreign claims in the field before those problems arise.

Next, let me give you an example occurring in the United States.
A Navy truck, for instance, would go out of control and hit two
parked vehicles worth $2,600 each, one belonging to a sailor who had
1t parked there while he went to work and the other one belonging to
a civilian visiting the bese. Under case law the courts have ruled
that a serviceman cannot sue the United States. This is the Ferris
doctrine. So we cannot process the serviceman’s $2,600 claim as a
tort claim. We can process the civilian’s claim and he is paid. The
civilian will have his money in a week or two. He goes away happy.
The sailor’s claim must be first processed locally, then massaged and
put in perfect enough condition so that the 1ocal command will not be
embarrassed with grammar and hvphens and commas, since it will go
to the Judge Advocate General. There, at headquarters the claim has
to be massaged, reviewed, evaluated, and assessed by no less than 14
people, including secretaries. If the claim is an average one, it will use
up $9 worth of admiral’s time, $8 worth of captain’s time, and average
$11 worth of commander’s time, $2 in lieutenant commander’s time,
and 840 worth of lieutenant’s time, and it will take 3 months to pay.

Up to now, I have been talking only in terms of dollars. In terms of
morale the sailor may have to wait 3 to 4 months to get his money.

Now, let me discuss another hypothetical case, very similar to one
that we processed recently in Bermuda. Take two bicyelists one a
voung college student from your district, and the other his local date,
and they are out seeing the sights in Bermuda when a Navy vehicle
broadsides both of them and causes broken legs. Let’s say that each
case is worth $2,600 for broken legs. We can, with the foreign claims
commission, pay the Bermuda resident in a relatively short time—
as soon as we have an arm’s-length evaluation and the medicals are in.

With respect to the U.S. citizen, since we have to go throngh this
process that I deseribed, he would be left out of the local settlement
and would have to negotiate his claim with Washington. If he won’t
settle for $2,600 but wants $3,000 he weuld have to appeal to the
Secretary of the Navy under the way the statute is now written.

This requires another month or two of processing and massaging
papers, and I propose that this is an inefficient way to run such routine
claim matters where we have such broad authority under other
statutes,
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Now, there is one other point in this bill and that

Mr. Doxonve. Let me interrupt you, if you would.

Captain Fink. Yes, sir.

Mr. Doxonue. Take the case of two people on the island of Ber-
muda, one American and the other a native of Bermuda, and they're
both injured. You would be in position to pay the native of Bermuda,
but you would not be in position to pay the American citizen that is
visiting down there?

Captain Fixk. No, sir. There the local command would have to
compile a record, make evaluations in accordance with applicable
standards, send it in and possibly have it returned for additional
evidence. It would be months.

Mr. Donorus. Well, is there anything under existing law that would
permit the payment to the American that was visiting in Bermuda
that was involved in the type of accident that you cited?

Captain Fixk. No, sir. The only way to pay would be under 10
U.S.C. 2733. The Federal Tort Claims Act does not apply overseas.
The Foreien Claims Act does not apply because he is not a foreigner
and 10 U.S.C. 2733 is what is left. That is the only

Mr. Doxonve. The Tort Claims Act would not apply?

Captain Fixk. Would not apply, no, sir. The only way that man
could be paid——

Mr. DoxorUE. So under what law would that American be permitted
to obtain relief.

Captain Fizg. 10 U.S.C. 2733, the Military Claims Act that this
bill refers to.

Mr. Danterson. The one we seek to amend.

Captain Fixk. If you removed that $2,500 limit, the Navy would
have authority to handle some of these claims in the field or at least
we could by message delegate authority. But the way it’s set up now,
only the Judge Advocate General can authorize payment and if the
claimant does not accept what we want to give him, only the Secretary
of the Navy can act on the appeal. Also, only the Secretary can refer
claims over $15.000 to Congress. And that’s another part of this bill.

Mr. Danignson. Mr. Chairman, may I inquire?

Mr. DoNorUE. You may.

Mr. Danienson. Thank you. Is this what you are saying, Captain
Fink, that you would like to have the same latitude under 2733 that
you now have under 27347

CllI?T:iiu Fing. Yes, sir. And under the Federal Tort Claims Act,
too.

Mr. Daniersox. Under the Federal Tort Claims Act, is there any
dollar limit on your settlement?

Captain Fink. No, sir. Over $25,000 we must get the approval of
the Attorney General.

Mr. DanieLson. But there is no dollar limit with that approval?

Captain Fink. No, sir.

Mr. Danienson. Of course, we do not propose by this bill to give
that unlimited dollar jurisdiction, but current practice under the
Federal Tort Claim Act is that you do not have any limit except that
vou have to go to the Attorney General for settlements in excess of
$25,000?
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Captain Fink. Well, there is in effect a very similar provision that
is over $100,000, the General Accounting Office cannot pay without
congressional authorization. So Congress can say no in the same way
as they can in cases over $15,000 under this statute.

Mr. Danieuson. We are not talking about $100,000. What you are
asking for is the increase under the bill H.R. 5843 which provides for
an inecrease in the imits to $25,000 from $15,000.

Captain FINg. Yes, sir,

Mr. DaniensoN. Well, that does not anywhere bring you within
the scope of administrative settlement authority found in 2672 of the
Federal Torts Claim Act provisions of title 28, but it does expand
your authority. And then as a secondary matter, vou have asked is that
section 2733 of title 10 be amended so that it will have the same
provision as 2734 which will allow you to delegate settlement authority
beyvond $2,500?

Captain Finx. Yes, sir,

Mr. Daxiergon. T believe it was Colonel Reed that said that yvou
have a regulatory formula of $5,000 at one level, and at a second level,
and $15,000 at the third level—something of that nature?

Colonel Reep. Yes.

Mr. Danieuson. That is what you are talking about?

Captain Fink. Yes, absolutely.

Mr. DaxtergoN. I have one other point that I think may help us
all understand this a little better. Section 2734 really has a diplomatic
aspect. We are trying to maintain and promote friendly relations with
those nations in which we have military establishments. That’s the
purpose of it.

Do you have any recollection of the incident at Palomares, in
Spain in which an atomic bomb was lost; I understand it was lost
anyway, and there was widespread searching through the vineyards,
whatever they grow, olives or tomatoes, and so on, could you tell us a
little bit of what that problem brought. From a claims standpoint,
what was the result over there?

Colonel Reep. Yes, sir. I would like to turn that over to Colonel
Keenan or our claims division.

That was a rather large part of his work for some time.

Colonel Keexan. Thank you. The incident gave rise to over 600
claims. That was the first thing that happened. All the claims were
handled under 2734, the Foreign Claims Commission. They fell into
all types, categories of damages claimed, and also all types and
categories of moneys requested. Many of them, I would say, the bulk
of them, were settled under the authority that the current statute now
provides. They were settled within the $15,000 limit—the balance, and
they were I would say, and this through recollection and I haven’t
looked at the record recently, the balance less then 100 involved,
recommended payments in excess of $15,000.

At the time of the incident the Foreign Claims Act, section 2734, as
it was before it was amended, permitted the Secretary concerned after
action by a foreign claims commission, if they determined that the
amount of the damages were in excess of $15,000 the Secretary would
have to refer the whole amount to Congress for supplemental appro-
priation and was not able to make a pro rata payment of $15,000 at
that time.
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The last amendment to the Foreign Claim Act does now permit the
payment of the $15,000 monetary limit with the balance being referred
to Congress for supplemental appropriation.

Mr. DanieLson. What kind of delay was experienced in settling
the excess amounts? Getting the appropriations through? And paying
them?

Colonel KeexaN. Sir, the bulk of the delays that were encountered
were primarily the result of negotiation difficulties. The U.S. Govern-
ment in many instances felt that the amount that the claimants were
requesting was exhorbitant and there was a failure of a meeting of the
minds and that led to the basic part of the delays in paying the claims.

When this was overcome, primarily through the acts of a substitute
followon foreign claims commission, then the delay in obtaining
supplemental appropriations were—again, I am not sure, gir, I think
we would have to go and dig that out. I would—I am reluctant to
comment on that. I believe some of them caught a supplemental
appropriations act and in a timely fashion. The Congress was willing
to entertain the act around the time that the claim was settled, and
an agreed amount was reached. For others the timing was bad, the
Congress was in recess and it would take time to get a new supplement
act in and it took time to get the claim finally paid.

Mr. DanigLson. I think it’s obvious to the extent there was delay,
this did not improve our relations in the host country.

Colonel KXeenan. No, sir, it did not.

Mr. DanigLson. Thank you.

Mr. Dovonve. Any further questions?
gentlemen. You are excused.

Thank you very much,

[Whereupon, at 12:10 p.m., the hearing was adjourned.]

DEPARTMENT OF THE AIR FORCE,
(OFFICE OF THE SECRETARY,
Washington, May 2, 1873.
Hon. Perer W. Robixo, Jr.,
Chairman, Commiltee on the Judiciary,
House of Representalives.

Dear Mg, Crarrman: Reference is made to your request for the views of the
Department of Defense with respect to H.R. 5843, 93d Congress, a hill** To amend
sections 2733 and 2734 of title 10, United States Code, and section 715 of title 32,
United States Code, to increase the maximum amount of a claim against the
United States that may be paid administratively under those sections.” The
Secretary of Defense has delegated to the Department of the Air Force the respon-
sibility for expressing the views of the Department of Defense.

The purpose of H.R. 5843 is to increase from $15,000 to $25,000 the amount
which may be paid administratively on claims within the Department of Defense
(or the Coast Guard) in the following categories:

(a) Claims against the United States for personal injury or death, or damage to
or loss of property, incident to noncombat activities of a Department of Defense
element (or the Coast Guard), with certain exceptions (10 U.S.C. 2733).

(6) Claims against the United States for personal injury to, or death of, any
inhabitant of a foreign country, or for damage to or loss of his or a foreign coun-
try's property, incident to noncombat activities of an element of the Department
of Defense (or the Coast Guard) (10 U.S.C. 2734).

(¢) Claims against the United States for personal injury or death, or damage
to or loss of property, incident to noncombat activities of the Army National
Guard or the Air National Guard while engaged in training or duty under certain
Federal Laws (32 U.S.C. 715).

In each case, the proposed amendment would inerease the authority both for
complete settlement :‘mA payment and for partial payment of meritorious claims
in excess of $25,000 while the excess is reported to Congress for its consideration
and payment.
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The Department of the Air Force, on behalf of the Department of Defense, sup-
ports the increase in the administrative settlement and pavment authority pro-
posed in H.R. 5843. The elements of the Department of Defense (and the Coast
Guard) have demonstrated their ability to administer the laws to be amended,
and other laws authorizing payment of claims against the United Stafes, with
fairness to the claimants and concern for the protection of the public funds, In-
creasing the amount payable administratively will allow more claims to be settled
in full without reference to Congress, thus reducing the time and manpower required
for administrative processing, expediting the relief of the elaimant who has
suffered a major loss, and relieving Congress of the necessity for eonsideration of
these claims. Moreover, even in the case of claims in excess of $25,000, the in-
creased administrative authority would allow payment of a greater sum in less
time to the claimants who have suffered so large a loss.

In addition, the present $15,000 limit in two of these three sections was enacted
July 8, 1970. In the other, 10 U.8.C. 2734, the increase was enacted on September
2, 1958. Since that date, inflation and, in the ease of foreign claims, devaluation of
the dollar have reduced the effective scope of administrative claims settlement
authority under these sections.

Although the increased payment authority will result in increased expenditures
from appropriations for the Department of Defense (and, in the case of the Coast
Guard, the Department of Transportation), it should result in no increased
expenditure by the United States. Although it is impossible to prediet with cer-
tainty the impact of the increased claims payment authority upon the budget of
the Department of Defense, some idea may be gained in a review of the amounts
which represent the portion between $15,000 and $25,000 of claims under these
sections considered meritorious in the last three years:

1970 1971 1972

Number Amount Number Amount Number Amount

B L) BN LN $34, 223.00 $78, 700.00
Navw___. - 49, 585. 66 69, 761. 53
LT ¢ VA SRR T 51,004.59 13, 332. 51
. 161,794, 04

Yo, . e D 134,813.25

Note—A breakdown by statute authorizing payment is attached.

Although H.R. 5843 would increase the extent to which meritorious claims
could be promptly settled and paid, additional amendment of two of the three
laws would facilitate settlement and payment of these claims to an even greater
degree. Delegation of settlement, payment, and appellate authority in the case of
claims in excess of $2,500 to any one other than The Judge Advocate General
concerned (or the Chief Legal Officer of the Coast Guard) is not permitted under
10 U.8.C. 2733 or 32 U.S.C. 715. This unnecessarily delays the settlement and
payment of small elaims and imposes unnecessary administrative burdens on The
Judge Advoecate General and the Secretaries concerned, or both, by requiring the
referral of these elaims for action by those authorities. No other major claims

ute includes so stringent a limitation (see 10 U.S,C., 2734a, 2374b, 4802,

2, 9802; 28 U.8.C. 2672; 31 U.8.C. 240-243). Experience under these other
statutes shows that the elements of the Department of Defense (and the Coast
Guard) have qualified legal personnel in field commands in the United States and
overseas who would be available properly and expeditiously to settle and pay
claims under these sections and to act on appeals. Under other claims statutes
the Secretary concerned designates by regulation what authority may be exercised
by subordinate eommands and who within those commands may exercise the
authority, considering the level of command and the training, experience, and
other qualifications of the personnel.

Accordingly, while the Department of the Air Force, on behalf of the Depart-
ment of Defense, wholeheartedly supports H.R. 5843 it recommends that it be
amended to-include an amendment of 10 U.S.C. 2733 and 32 U.S.C. 715 to permit
delegation to any designee of the Secretary concerned of authority to settie, pay,
or act on appeals concerning, any claim when the amount to be paid is not more
than the proposed $25,000 limit for these sections.

This report has been eoordinated within the Department of Defense in accord-
ance with the procedures preseribed by the Seeretary of Defense.
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The Office of Management and Budget advises that, from the standpoint of the
Administration’s program, there is no objection to the presentation of this report
for the consideration of the Congress.

Sincerely,
(Signed) WiLLiaMm W. WOODRUFF,
Assistant Secretary of the Awr Force.

PORTIONS BETWEEN $15,000 AND $25,000 OF CLAIMS CONSIDERED MERITORIOUS

10 United States Code 2733 10 United States Code 2734 32 United States Code 715

Number Amount Number Amount Number Amount

1 $5, 000, 00 $11,723.00 2 $17, 500
5 39, 589, 66 1000000 < s
2 17, 896. 00 18, 108, 59

39, 831,59

Navy...
Air Force

3, 700. 1 10, 000. 00
51, 289, 95 2 18, 471. 58
T i ] s
3 28,471.58

3 19, 286. 00

AMMY .o ceecnamnessassannan L
Navy_... 5 1 2100 s

23, 497. 00

b (/] - R ———

Total 1970-72:

MY e nmenmmmssseassssnan

120, 875. 61
31,228.51

29 25580412 12 81,800.17

USAF TORT AND TORT TYPE CLAIMS AGAINST UNITED STATES PROCESSED FISCAL YEAR 1870

Open (including e
carry-over) Closed Paid

Statute Number Percant Number Percent Number Percent

3,595 9. 3, 382 46.79 23 43.04
893 12.35 11.83
1, 148 15.88 o 126 21.69

24 33 1

i '3
1,781

140.35 2,628
9,20 602
19.89 1,345
.30 20
30.25 1,958

6, 553

USAF TORT AND TORT TYPE CLAIMS AGAINST UNITED STATES

1 45, 04 1,835
§73

549
21

1 Relates 1o total of each calegory—open , et seq.
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USAF CLAIMS REPORT TO CONGRESS FOR PAYMENT—FISCAL YEARS 1970-71

Amount Datle reported
Statute Claimant reported through OMB

10 B.5.C. 2734(d). .......... . - $23,108.59 Sept. 30,1970

10 U.S.C, 2734(d). .. ..

10 U.S.C. 2733(d)......

32 U.S.C. T15(d). - . ... Bm= | IR M s 30,330.70 July 20,1972
: 4 do -

10 U.S.C. 2733(d). ... ........

10 U.S.C. 2734(d)....enn-... E

32 Us.C.
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