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PROPOSED AMENDMENTS TO FEDERAL RULES OF CRIMINAL PROCEDURE
TU ESDA Y, SE PT EM BE R 17, 1974

'4
H ouse of Representatives,

Subcommittee on Crim ina l J ustice 
of tiie  Committee on the  J udiciary,

M  'Washington . D.C.
The subcom mit tee met,  pu rsua nt  to notice, at  9:30 a.m., in room 

2141, Ra yb ur n House  Office Bu ild ing,  Ho n. Willi am  L. Hun ga te  
[ch air man  of  the  sub com mit tee], pr esidin g.

Pr es en t:  Repre sen tat ive s Ilun ga te , Kaste nm eie r, Sm ith , and 
Dennis.

Also  pr esen t: Thomas W. Hu tch iso n, counsel; Ste phen P. Lynch, 
rese arch as sis tant ; an d Michael  W. Blo mm er, assoc iate counsel.

Mr. H ungate. The  committee will  be in o rde r.
Th is mo rning we st art  h earin gs  into the  substan ce of the  proposed 

amend ments  to  the  Federal  Rules of  Cr imina l Procedure . These 
ame ndm ents were prom ulg ate d by the  Supre me  Court  on Ap ril  22,
1974, to become effect ive on Au gust 1, 1974. Cong ress,  however , en­
acted leg islation postp oning  th e effect ive da te  for 1 year,  to Augus t 1,
1975. The Pr es iden t sign ed th is leg islation  on Ju ly  30, 1974, and  it 
became Pu bli c Law 93-3G1.

The  effective da te of the  pro posed ame ndm ents was postpon ed in 
orde r to give  C ongress  adequate  t ime in which to study  all of  th e pro­
posed c hanges, some o f which a re quit e controvers ial . Th e subcommittee  
is tod ay begin nin g a close study  of  all of  the  proposed ch anges. We will 
he ar  from the Ju dicial  Conferenc e of  the  Un ite d Sta tes , the  Justi ce  
1 )epartm ent, and  th e Cen ter  fo r L aw and Social Pol icy , headquarte red  
here  in W ashin gto n, D.C. We  will he ar  fro m oth er intere sted org a- 

'  niz ations an d ind ividuals  at fu ture  hearings.
We begin with the  Judic ial  Con ference , which is responsibl e for  

dra ft in g the  p roposed amendments . The in itial  work on the  proposed 
4 amend ments  was done bv the  A dviso ry Com mit tee on Cr imina l Rides .

Ju dg e J.  Edw ar d Lu mb ard , a sen ior  cir cu it judg e from  the  second 
cir cu it and chair ma n of  the adv isory committ ee, is here tod ay.  Ju dg e 
Willi am  TT. W ebste r of the Eig ht h Ci rcu it Court  of Ypnea^s, a mem ­
ber of the advisorv  committee, and Pr of . F ra nk  J.  Remington  of 
the  Un iversit y of  Wisconsin Law School, repo rte r to the  adv isory 
committ ee, accompan y Ju dg e Lu mbard. The othe r Ju dicial  (Con­
ference  com mit tee th at  worked on the  proposed amend ments  is the 
St an ding  Comm ittee on Rules of  Pr ac tic e and  Procedure," eh air ed  bv 
Ju dg e Roszel  C. Thomsen. Ju dg e Thomsen, a sen ior di st ric t jud ge  

(1)



2

from  th e di st ri ct  of M ar yl an d,  is also he re , as is W il liam  E . Fo ley,  
de puty  d ir ec to r of  the  a dm in is trat iv e ollice o f th e U. S.  c ou rts .

W e w elco me you  ge nt lem en  here , a nd  we a re  g ra te fu l to  yo u fo r yo ur  
wo rk.  A nd  you m ay  proceed as you see fit.

TESTIMONY OF JUDGE J. EDWARD LUMBARD, SECOND CIRCUIT
COURT OF APPEALS, CHAIRMAN, ADVISORY COMMITTEE ON
CRIMINAL RULES, JUDICIAL CONFERENCE OF THE  UNITED
STATES: JUDGE ROSZEL C. THOMSEN, U.S. DISTRICT COURT, DIS­
TRICT OF MARYLAND, CHAIRMAN, STANDING COMMITTEE ON
RULES OF PRACTICE AND PROCEDURE, JUDICIAL CONFERENCE
OF THE UNITED STATES; JUDGE W ILLIAM H. WEBSTER, EIGHTH
CIRCUIT COURT OF APPEALS; AND PROF. FRANK J. REMINGTON,
UNIVERSITY  OF WISCONSIN LAW SCHOOL, REPORTER, ADVISORY
COMMITTEE ON CRIMINAL RULES

Ju dge T iio mse n. M v name  is Roszel C. Th om sen. T am a se ni or  d is ­
tr ic t judg e of  the di st ri ct  of  M ar yl an d,  ap po in te d in  1954, ha vi ng  
ser ved a s chi ef  ju dg e fiom  1955 to 1970.

T have  been ch ai rm an  o f t he  S ta ndin g  C om mitt ee  on  R ules  o f P ra c ­
tice an d Pro ce du re  on ly  since Oc tobe r 1973. B ut my ex pe rie nce w ith 
the ad op tio n an d am en dm en t of  Fed er al  ru le s goes back  to  th e 1930’s, 
when,  as a y ou ng  l aw ye r, I was  a  m em be r o f a c om mi ttee ap po in te d by  
Ju dge Che sn ut  to co ns ider  t he  pr op os ed  n ew  ru les  o f civ il proc ed ure.  
I  also ha d th e good fo rtune  to  be one  of  tw o lawye rs  from  M ar yl an d 
wh o at te nd ed  a sess ion of  the Ju dic ia l Co nferen ce  of  t he F o u rt h  C ir ­
cu it,  at  wh ich  Chi ef  Ju st ic e H ug he s pr es ided , wh ere al l th e ju dg es  
an d lawye rs  pr es en t discus sed  th e mos t co nt ro ve rs ia l pr ov is ions  of 
th e prop osed  rules.

You  may  reca ll th a t as fa r ba ck  as 1792 (t he ac t of  May  8, 1792, 1 
S ta t.  27 6) , Co ng res s ha d giv en  t he Su pr em e C ou rt  p ow er  to  p re sc ribe  
th e proc ed ur e in com mo n law , eq ui ty  an d ban kr upt cy  cases, an d th a t 
th e Cou rt ha d pr om ul ga te d eq ui ty  a nd  ad m ir al ty  rule s. The  C ou rt  di d 
no t exe rcis e its  st at u to ry  ru le m ak in g au th ori ty  in th e com mon law  
field, an d th e la tt e r was with dr aw n by  t he  C on fo nnity  Act  o f Ju n e  1, 
1872, C. 255, § 5 ,1 7 S ta t.  197. Rev.  S ta t.  § 914 (1878) , wh ich  c onfirme d 
th e then  ex is tin g pr ac tic e o f co nf or m in g to  S ta te  pr oc ed ur e in  com­
mo n law  cases. B ut in 1934, by th e ac t of  Ju n e  19, 1934, Co ng ress  em ­
po we red  t he  C ourt  n ot on ly to pr es cr ib e ru le s of  p roce du re  f o r ac tio ns  
a t law , bu t als o to  un ite  th e pr oc ed ur e in  eq ui ty  an d a t law  so as  to  
sec ure  one fo rm  of civil act ion .

T h at ac t pr ov id ed  th at  if  th e Cou rt  sh ou ld  dec ide  t o  u ni te  law  an d 
eq ui ty  pra ctice , th e un ite d ru le s sh ou ld  n ot take  e ffect unt il  a ft e r th ey  
ha d been re po rted  t o  Co ngres s a t th e be gi nn in g of  a session an d unt il  
a ft e r th e close  o f th e session.

The  Couid . as we all  kno w, exerc ise d it s au th ori ty  un de r th e ac t of  
1934 by  ad opt in g th e Fe de ra l Rules  of  Civ il Pro ce du re  unit in g  law  
an d eq ui ty  pr ac tic e.

Sho rt ly  p ri o r th er et o,  th e ac t of  F eb ru ary  24, 1933, 47 S ta t.  399, 
ha d gr an te d th e C ourt  a uth ori ty  to  m ak e pr oc ed ur al  ru les in cr im in al  
cases subseq ue nt  to  ve rd ic t, fin ding , or  pl ea  of  gu il ty ; an d th e ac t
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of  Ju ne  29, 1940, 54 Stat.  G88, extend ed th is  pow er to the pro ced ure  
in such  cases pr io r to verdic t, find ing , or  plea, sub jec t to th e req uir e­
me nt th at  an y rules rel ati ng  to  the la tter  procedure  should be rep orted  
to Congress before  the y took  effect. Und er  these sta tut es , the Fe de ral 
Rules of  Crim ina l Pro ced ure  were p res cribed by the  Court .

Th ere  were  three  subsequent stat ut or y developments of  cu rre nt  in ­
terest . By the act  of  May  10, 1900, 64 St at . 158, th e req uir ement th at  
any such rules pro mu lga ted  by t he  S uprem e Co ur t shou ld be reporte d 
to Congress a t t he  be gin nin g o f a session, was  modified to perm it them 
to be reporte d at any t ime af te r the  be gin ning  of a session up  to  May  1, 
and  the lim ita tio n upo n th ei r effec tive da te was advanced fro m the

*  close o f the session un til  the  exp ira tio n of  90 day s a ft er  th e rules were  
rep orted  to  Congress .

Th e second develop men t was the gr an t to the  Co urt by the act of 
October 3, 1964, 78 Stat.  1001, of ful l rulem aking  a utho ri ty  to govern  

■ 4 pra ctice  an d pro ced ure  under th e B an kr up tcy Act.
The th ir d  developmen t was the consol ida tion  by the  act of  Novem­

ber  6, 1966, 80 St at . 1323, of  the  civi l rulem aking  power gr an ted by 
three sect ions  of the code (§§ 2072, 2073, an d 2074 of ti tle 28 ), in an 
amended § 2072, and  the b roa denin g o f the pow er to include  th e p roc e­
du re in th e courts  of appeals .

In  th e pr ep ar at io n of the  R ules o f Civi l Procedure and the  R ules o f 
Cr im inal Procedure ado pted in the 1930’s and the 1940’s th e Co ur t 
availed its el f of the help  of advis ory  commit tees  composed of  judg es, 
law yers , a nd  legal scho lars , whose func tio n has  been to prep are d ra fts,  
cir cu lat e the m widely,  conside r the  commen ts and sugges tions of  the  
bench and ba r, an d the n pre sen t t o the Co ur t a  defin itive d ra ft  f or  it s 
con sidera tion.

I t is im po rta nt , however, th at  af te r pro cedural  rules are adopted , 
thei r ap pl icati on  an d effect be con tinuously studie d, so th a t changes 
whi ch are  indic ate d by experience  can  be made wi th reas ona ble  
promptness. An d it  is equally  im po rta nt  th at  an organiza tio n exi st 
which is pr ep ar ed  to receive  and stu dy  th e suggestion s of  the publi c 
in t hi s r egard.

The act  of  Ju ly  11, 1958, 78 St at . 356, amen ded  section 331 of  tit le 
28, U ni ted  St ates  Cotie, to au tho riz e the  Ju di ci al  Confe rence to  car ry  
on a con tinu ous  s tudy  of the  o perat ion  a nd  effect o f the  rule s o f pr ac ­
tice  an d pro ced ure  prescrib ed by the  Suprem e C ou rt fo r th e o ther  U.S .

* courts,  and  to  recommend to the  C ou rt fro m tim e to  time, such changes 
in and  addi tio ns  t o them as the  conference  m ight  deem des irab le.

To  hav e di rect  responsibil ity  fo r th is prog ram, the conference  au ­
tho rized  the  Ch ief  Justi ce  to ap po in t a sta nd in g com mit tee on rule s 

x of  pract ice  and procedure , and, re po rt ing to the sta nd ing committ ee,
advisory  com mit tees  to work in the separat e fields of  pro ced ure  as 
needed fro m tim e to  time, each advisory  c ommit tee to be assi sted  by a 
legal sch ola r a s re porte r.

Pu rs ua nt  to  tha t au tho rity,  th e Ch ief  Jus tic e appo int ed  a St an ding  
Com mit tee  on Rules of Pract ice  and  Procedure , and Ad vis ory  Com ­
mit tees on C ivil  Rules, Cr imina l Rules, Adm ira lty  R ules , Ba nk ruptcy  
Rules and  Ap pe lla te  Rules, and  la te r, an Advisory  Com mit tee on 
Rules o f E vidence. A ll of these commit tees  were and stil l are  composed 
of l awy ers,  jud ges an d law p rofe ssors f rom  a ll over th e country, havin g 
var iou s po int s of  view on the  problems invo lved. I  served on the



Ad vis ory  Com mit tee on Civ il Rules from 1959 un til  1973, and  can 
test ify to how th at  committ ee opera ted . Dur in g muc h of the time 
Be njam in Kap lan,  then a pro fes sor  at the  Har va rd  La w School and  
now a ju dge of  th e Supreme Jud ic ia l Co ur t o f M assach use tts,  w as our  
repo rte r. His  successors and the  repo rte rs of the  othe r committ ees,  
inc lud ing  P rofessor  R eming ton , Re po rte r of the Ad vis ory  C ommit tee 
on C rim ina l Rules,"have been men o f o utsta nd ing a bil ity . Th e repo rte r 
studie s the procedura l problems ra ised by  new statu tes , recent  dec isions, 
le tte rs  fro m law yer s and  jud ges , and art icles in law  reviews. He 
pre sen ts these p roblems, wi th var iou s possible  solu tion s, to t he  members 
of  the  c ommit tee,  who discuss the  problems and  agre e in pr inc iple on 
wh at  should  be done. The  repo rte r then  pre pares  a d ra ft  of  a rule  
and accom pan ying note  which is ma iled to the mem bers  of the  com­
mi ttee and discussed at  len gth , some times with gr ea t sp ir it,  pro and 
con, at  the ne xt  meet ing. A fter  a gro up  of  pro posed  rul es and  
accom pan ying notes has  been developed, the y are  pr in ted an d cir­
culated among  the  bench and ba r, wi th a reques t th at  comments 
be su bm itte d by a g iven dale, u sua lly  ab out a y ear in the  futur e.

Before con sidering amend ments  to the civil rules re la tin g to  dis ­
covery, which  were finally adop ted  in 1970, the  advis ory  committ ee 
ha d a stu dy  made by a gro up  hea ded  by Professor Rosen ber g of  the  
Columbia Law School, who interv iew ed law yers and jud ges in every  
State , an d develo ped a mass o f st ati sti cs , comments, an d othe r in form a­
tion. sho win g wh at was the n be ing  done and  how vario us  groups  and  
ind ivi du als  tho ug ht  the process could be  improved .

In  some of the  circui ts the  pro posed  rule s are discussed by judges  
and law yers at  t he  a nnual Ju di ci al  Confe rence;  in othe r cir cu its  they  
are  d iscussed by the  judges. But  b ar  a ssociat ions and othe r intere sted 
gro ups of  law yers, rep res en tin g va rie d po int s of view, as well as 
the De pa rtm en t of  Justfce,  stu dy  the  pro posed  rules and send  thei r 
comments to the  rep ort er.  He  sum marize s them in a repo rt  to  the 
advisory  comm ittee , which con side rs the m,  d eba tes the  pro posed  rules 
again , usually  ma kin g changes, some time s many changes . Of course , 
at  times a commit tee has  to  vote fo r or  ag ain st a ho tly  contested 
pro posal , but th a t is ne ver  done u nt il all sides  have been  fu lly  pre sen ted 
and considered .

A fter  approv al by the  advisory  comm ittee , the  final d ra ft  of  pro­
posed new rules or ame ndm ents to  old  rule s is sen t to the  sta nd ing 
commit tee,  which studies the proposed new rule s and  am end ments , d is­
cusses th em  w ith  repres entat ive s of the  ad visory  comm ittee , sometimes 
ma kin g a numb er of changes and  in a few insta nces , ci rculat ing the  
proposed final dra ft  amo ng the bench and bar . After  the  sta nd ing 
com mit tee has appro ved  the  proposed rule s, its  ch air ma n, who from  
1958 to 1973 was  Ju dg e Al be rt B. Ma ris,  a sen ior  cir cu it jud ge  of 
the  t hi rd  cir cu it,  and  one of the mos t r especte d judges  in the  c ountry, 
repo rts  the final dr af t, inclu din g the  advisory  com mit tee note s, to 
the  Ju di ci al  Conference of  the Uni ted Sta tes , which conside rs them  
at  one of  it s se mia nnu al meetings.

After  approv al by the  Ju di ci al  Conference  of the Uni ted Sta tes , 
the  proposed rul es and amend ments  are sen t to  the  Supre me  Co urt , 
which usu ally con side rs them fo r a pe riod of 6 m onths or  m ore, and  
on one occasion at  l east h as dir ec ted  t hat the  final dra ft  be sent  aga in 
to  the  bench  an d b ar  fo r th ei r com ments.



Aft er the new rules are prescribed by the Supreme Court—the 
word “prescribed” is taken from the applicable statutes—they are 
reported to Congress. Unless ;Congress takes some action within 90 
days, the new rules take effect on the specified date.

Over many years, Congress did not change any rules prescribed by 
the Supreme Court. I believe tha t Congress has recognized the im­
mense amount of work tha t has gone into the preparation of each 
rule, and has known tha t all judges, lawyers and groups of lawyers 
have had an opportunity to make their views known, and tha t their  
views have been considered. Of course, some judges, some lawyers, 
and some groups will object to any proposed rule, and will write 
very persuasive letters in support of thei r views. But you may rest 
assured if they sent thei r views to the committees studying  the pro­
posed rule, those views were considered, along with views expressed 
by other judges, lawyers and groups, and were not rejected unless 
the committees and the Supreme Court  believed tha t the rule as finally 
proposed, which was usually recommended by the grea t majority  
of judges and lawyers, was the best rule which could be devised for 
solving the problem involved, which often has many facets. Those 
lawyers, judges and groups who approve the proposed rules do not 
ordin arily  write letters to our committee or to your committee; they 
count on us to present thei r views.

I recognize, of course, t hat  two recent sets of rules have doalt with 
problems in which there is great  public interest—the proposed rules 
with respect to privilege and some of the other evidence rules, and 
the criminal rule dealing with plea agreements, or plea bargaining, 
whichever term you prefer.

We have studied carefully the  letters you have received with respect 
to the new criminal rules which you are considering today. They are 
very sincere letters. The points raised by those who object to one or 
more of the ndes will be discussed by members of the advisory com­
mittee. who will explain why the suggestions contained in those letters 
were not adopted by the advisory committee o r by the standing com­
mittee, in proposing the rules which were approved bv the Judicial 
Conference and prescribed by the Supreme Court. I will only ask you 
to remember tha t many, many other judges and lawyers approve the 
rules as prescribed by the Supreme Court, including  those who have 
written you to tha t effect and those who count on our committees to 
support the proposed rules.

I want to discuss briefly one final subject. Some rules which will be 
proposed in the future will probably deal with subjects in which the 
public, as well as judges and lawyers have an interest. I am authorized 
to say that the Chief Justice, as well as members of the standing com­
mittee, believe it would be wise to have a closer relationship with 
members of the appropriate congressional committees while proposed 
rules are being discussed bv the several advisory committees and by 
the standing committee of the Jud icial Conference. Pe rhaps a member 
of your committee and a member of the appropria te Senate Commit­
tee, or someone from your respective staffs, might serve as members of 
the standing committee and of each of the advisory committees, or 
might attend meetings of those committees and comment on each pro­
posal, as a representative of the Department of Justice sometimes is 
asked to do. I hope your chairman or some one or more of your mem-



bers  designated  by him  will be wi lling  to discuss th is pro posal  with 
the  Ch ief  Ju st ice inform ally and wi th  me at  some mutua lly  conven­
ien t time. I  ha rd ly  need say th at  the  Ch ief  Ju sti ce , in  hi s opin ions over 
a pe riod of  19 yea rs, has  dem onstrated adherence  to the  con cept of 
separat ion  of  pow ers and as Chief  Ju sti ce  he has  constan tly  urged 
coo peratio n between the Congress  and  th e judic ial  b ran ch.

Mr. H ungate. Th an k you, Ju dg e Thomse n. We ap prec iat e the  
grea t am ount of  work th at  has gone  into th is  and the fine qu ali ty  of 
th at  work. We w ill ce rta inly  cal l to t he  a tte nt ion of Ch air ma n Rod ino 
your suggestion s c onc ern ing  the possib ility of  a  closer liaison  between 
the  Congress an d the Ju dicial  Conference.

I f  I  m igh t i nter ject  a t t hi s p oin t, I suppose t hat  w ha t h appens  w ith  
the rules of  evidence wil l influence t he  natur e of the l iaiso n. I f  nothin g 
hap pen s, and  noth ing ha ppens  by the f irst  of ne xt Au gust,  we ma y have 
lea rne d a lesson—Congres s is indeed no t cap able to  deal  wi th these  
prob lems. I  should  po int out however , th at  un til  rec ent ly the  Con ­
gress has , more or  less by defau lt,  let  slide a responsi bil ity  th at  does 
belong to  it.

I f  it  is a greeab le wi th the members of the  c omm ittee , you gentlem en 
may  proceed wi th your  pr epare d sta tem ent s a nd  th en  take  questions  a t 
the  end.

Ju dg e L umbard. Mr. Chairma n, my nam e i s J . Edw ard Lu mb ard . I 
am a senior ju dge f or  the  U.S. Court  of Appea ls for the Second Ci rcu it,  
and have been chair ma n of the  Ad vis ory  Com mitt ee on the  Cr imina l 
Rules since May 19 71.1 served  as U.S . a tto rney  fo r the  sou the rn distr ict  
of New Yo rk un til  I  w as appointed  a cir cu it jud ge  in Ju ly  1955. And  
I  was chie f j udge  of  th e second circuit from 1959 to 1971.

In  orde r to acquain t the comm ittee  wi th the  pro cedures of the A d­
viso ry Com mittee, I have prepare d and  submi tte d a 19-page s tatement  
and app end ices  which I underst and, Mr.  Ch air ma n, you will make a 
pa rt  of  the record , and, the refore , I sha ll no t at tempt  to rea d th is  in 
any  de tail .

Mr. H ungate. W ith ou t objection, th is  wil l be made a part  of  the  
reco rd.

Ju dg e L umbard. I sha ll simply emphas ize a few  po ints in connection 
wi th the  pro cedures of  the  committee.

In  addit ion  to  th at , as you know, the reasons which prom pte d the  
ado ption  b y the commit tee of the pro posal s now befo re you hav e been 
set  ou t extens ivel y, in the  notes  of  the commit tee which the  Chief  
Ju sti ce  ha s sen t to t he  Congress a lon g wi th th e proposed amendmen ts.

An d I have with me, as you know, Ci rcui t Ju dg e Webste r of the  
eig hth  c irc uit , and  P ro f. Fr an k Re mington , who has  been the  repo rte r 
of  th e committ ee, and  pr io r to becoming repo rte r, he was a mem ber of  
it  since 1960. And  I  th ink between us we will be p rep are d to ans wer any 
questions th a t you may  wish to dir ect to  us rega rd ing the merits  of 
tnese p ar tic ul ar  proposa ls.

I th in k I  sho uld  point  out th at  o ur  c omm ittee  at all times has been 
gla d to  rece ive the suggestion s and the he lp of  anyone  who was pr e­
pa red to  of fer it. On one recent  occasion our mee ting  w as att ended bv 
the counsel fo r Congres sma n Eilb erg who at  th at  time was intere sted 
in a discussion rega rd ing the  gr an d ju ry  syste m which the  committ ee 
is now act ive ly stu dying . And on an othe r occasion we ha d with us 
counsel fo r one of the  Senate committ ees,  Ro bert Bla key , now pro fes-



sor  a t Corne ll Law School, in connection  w ith  th e pro posal s r eg ar ding  
a revision  of  the  cr im ina l code wh ich  have been befo re th e C ong ress  the 
las t few  yea rs.

I  sho uld  l ike to  em phasize , with  resp ect  p ar tic ul ar ly  t o th ree of  the 
mat ters  i n whi ch you are  pr incipa lly  int ere ste d—na mely,  the  p lea s of 
gu ilt y,  th e d iscovery  proposals, and the use of  the  presentence  repo rt— 
th at  we were no t w rit ing on a clean  s late, th at  these  m at ters  ha ve been 
the  subjec t o f much discussion  a nd  s tud y fo r m any  years,  p ar tic ul ar ly  
in recent  times. One  such  stu dy  was th e Am erican  B ar  Asso ciat ion 
stu dy  on cri mi na l just ice and the pro posal  of  sta nd ar ds  which  com­
menced in  1964, an d of which I was ch air man  fr om  1964 unt il 1968.

Th e pro posal s which are  before you  w ith  r espect  to  tho se th ree sub ­
jects derive v ery  la rgely  from  th e p rop osa ls m ade  by th e Ame rican Bar  
Ass ociatio n Com mit tee on Cr im inal Justi ce . An d as you  know, they 
hav e the very wide  s up po rt of the ba r, and in fac t, have  been used  in 
ma ny of  the courts of  the coun try , an d have  been ad op ted  in whole  
or  in p ar t in some of the States.

An d so we h ad  those studies as a firm s up po rt fo r many of the  pr o­
posals w hich ar e be fore you.

Second, I  wan t to  empha size th at which  I th in k app eal 's in de tai l 
in  my p repa red s tatement , an d that is  the  fu ll an d th e wide o pp or tuni ty  
whi ch is presen ted  to  th e jud ges and t o the mem bers  of  th e b ar  and all 
in ter es ted  pa rti es  to become acquain ted  with  and to  comm ent on 
any pro posal s whi ch the com mit tee makes. These pro posal s, as you 
know, w ere lar ge ly der ived fro m prel im inary dr af ts , one of which was 
cir cu lat ed  in Ja nuar y  1970, an d the othe r in Apr il of  1971. T hey were  
sen t to some 5,000 persons. In  addi tio n,  the y were  pub lished  by the  
West  Pu bl ish ing Co., in its  adv anc e sheets  fo r Fed. 2nd , Fed. Su p­
plement, and Fed. Rules Deci sions . And  so we ha d abo ut as wid e a 
cir cu lat ion  of  the pro posal s as was  possible.

Mr.  H ungate . I f  I  m ay in te rr upt at  th is  poin t, I know th a t y ou are  
accura te. W ith  the rules of  evidence, we ha d a numb er of  c om pla int s 
abou t ina dequate  c ircula tion of the dr af ts . Th at  has  n ot been the  case 
wi th  th e proposed amend ments  to  the  F ed eral  Rules  o f Cr im ina l P ro ­
cedu re. I can not recall anyone  who has com pla ined about lack of  
notice of  wh at w as go ing  on.

Ju dg e L umbard. Then, as is ap pa re nt  fro m com par ison of  the 
or ig inal  pro posal s and  the  pro posal s which were  l aid  before  th e Con­
gress by the Ch ief  J us tic e, there were v ery  num erous chang es ma de in 
alm ost  all  the  pro posal s as th e re su lt of  cri tic ism s and sug ges tions 
and fu rther  stu dy  by the  Ad vis ory  Com mit tee  and by th e St an ding  
Comm ittee before they  were  sen t to  th e Congress.

Xow, I th in k I should  also po in t ou t th a t since 1960 th e pro ced ure  
has involve d two  ad dit ion al che ckp oin ts which ha d not exi sted before  
th at  time. Th e fir st was the cre ation  of  the St an ding  Comm ittee, of  
which Ju dg e Thomsen is now th e chairma n. Eve ry th in g th at  the 
Ad vis ory  Comm ittee prop oses  must first  go to the St an di ng  C om mi t­
tee. An d th at St an ding  Comm ittee on occasion ha s sent  bac k to. th e 
Ad vis ory  C ommit tee  m atter s w hich it thou gh t req uir ed  furt her  study.

An d the second a dd itional che ckp oin t ha s been the J ud ic ia l Con fe r­
ence of  the Un ite d Sta tes . Th e pro posal s go from the  Ad vis ory  Com­
mittee to the Ju di ci al  Conferenc e of  t he  U ni ted States  which, as you
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know, consists of 25 of the judges represen ting all the circuits and 
presided over by the Chief Justice.

And the fourth mat ter to which I would like  to  call the attention 
of the committee is, of course, tha t we are  required by statu te to con­
duct a continuous study of the rules. And we are conducting fur ther 
studies in addition to those which are now before the Congress. These 
were set out in considerable detail in a proposal circulated in April  
1973 and are undergoing further  study.

The three matters of particular  interest  in these proposals have to 
do with some form of sentence review by a panel of distr ict court 
judges, and new’ rules for State prisoner habeas corpus cases, and new’ 
rides fo r 2255 proceedings, which are the post-conviction proceedings 
in the Federal court. And those are now being studied by the Ad­
visory Committee and the  Standing  Committee before there will be a 
further  circulation and before there is final action.

And I have mentioned tha t simply to  emphasize for the benefit of 
the committee the  manner in which the committee seeks to carry  out 
its studies.

And that is all that  T want to say by way of pre liminary statement, 
Mr. Chairman. We are prepared to answer any questions which you 
may have.

| Judge Lumbard’s statement and attachments follow:]
Statement of J. Edward Lumbard, Senior Circuit J udge of the United States 

Court of Appeals for the Second Circuit

Mr. Ch air ma n: I am J. Edw ard Lumbard, a senior judge of the United States 
Court  of Appeals for the Second Circuit. I am appearing before your  subcommit­
tee as Chairman of the Advisory Committee on Criminal Rules of the Jud icia l 
Conference of the United State s. I served as United States Attorney for  the  
Southern Dis tric t of New York from April 1953 to July 1955, when I was ap­
pointed a circuit judge for the Second Circuit. I served  as Chief Judge of the 
Second Circuit from 1959 to 1971.

As background, let  me first  outline  briefly the  development of the rule-making 
author ity and the rule-making process with  respect to procedure in criminal 
cases.

In 1933 Congress authorized the Supreme Cour t to prescribe general rule s of 
criminal procedure  with  respec t to post-verdic t proceedings. Act of F ebruary 24. 
1933, ch. 119. 47 Sta t. 904, a s amended, 18 U.S.C. § 3772 (1970). These rules  were 
not required to be subm itted to Congress for approval, but  became effective on 
the date  ordered by the Court.

The first such rule s were promulgated on May 7, 1934, to become effective on 
September  1, 1934. 292 U.S. 659. They concerned ma tte rs such as sentencing,  
post-verdict  motions, appeals, bail pending appeal, and  direct ions for the  prep ­
ara tion  of a record for appeal .

In 1940 the Congress d irected the Supreme Court to recommend to the Attorney 
General of the United Sta tes  rules dealing with  procedures  in crim inal cases 
prio r to and including a plea of guilty, a jury  verdic t or a finding of gui lt by a 
court. The Supreme Court would then request the  Attorney Genera l to transmit, 
those rule s to Congress. The  rules would not tak e effect unless and until  the  
Attorney General  placed them before Congress at  the  beginning of a regular 
session, and then not unt il the  close of that  session, abse nt Congressional  action  
with  respect to those rules. Act of June  29, 1940, ch. 445, 54 Stat . 688, as amended, 
18 U.S.C. §3771 (1970). This procedure was changed in 1949 when Congress 
authorized the Supreme Court to transm it new rules and rule  changes direc tly 
to Congress, ra ther  tha n through the  Attorney General . Act of May 24, 1949. 
ch. 139, § 59. 63 Sta t. 98. In  1950 the  statute was fu rth er  amended to provide 
that  proposed rules and rule changes be reported to Congress not la te r than 
May 1st each yea r and become effective 90 days af te r being so reported, absent 
Congressional action on the  rules. Act of May 10, 1950, ch. 174, § 1, 64 Sta t. 158.

The original rules of criminal procedure adopted pursu ant to the 1940 s ta tu te  
and dealing with  procedure prio r to and including verdicts, guilty  pleas, or find-
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ings as to guilt  by courts were refer red to the Attorney General  by Order of tlie 
Supreme Cour t on December 26, 1944. 323 U.S. 821; 327 U.S. 821 (1946). The 
rules were then transm itte d to Congress by the Attorney General on Jan uary 3, 
1945, see 327 U.S. 824 (1946), and became effective on March 21, 1946. Also 
becoming effective on that  date were add itional crim inal  rules  dealing  with post­
verdic t procedure. These were promulgated by the  C our t itse lf on Feb ruary 8th 
of that  year,  and superseded those adopted by the  Court in 1934. 327 U.S. 825. 
Both sets of rules were inte gra ted  into a consecutively numbered code.

Despite the  difference in the manner in which post-verd ict rules and those 
dealing  with  all prio r proceedings became effective, all the rules adopted by the 
Supreme Court  in 1944 and  1946 were the res ult  of a long and care ful process 
of study. In promulga ting those early  rules, the  Supreme Court  relied heavily 
on the  work of the Advisory Committee on Rules in Criminal Cases, a committee 
of eminent practit ioners  and legal scholars which it appointed in 1941.1 312 
U.S. 717-18. Th at committee was init ially  charged with  proposing rules  for  pro­
cedure prior to  and  inclu ding a verdict, a plea  of guilty, or a finding of guilt, 
id., but shor tly af te r its formation  the Supreme Court  direc ted it  to make rec­
ommendations for post-verdict rule changes as  well. 314 U.S. 719.

The Advisory Committee  on Rules in Criminal Cases met and dra fted the 
■4 proposed rules  over a period of four  years , during which time ten draf ts were

prepa red, two of which were distributed to the Bench and Bar  of the country. The 
evolution of the  original rules over the course  of the  committee’s study  is de­
scribed in L. Orfield, Criminal Procedure TJnder the Federal Rules (1966), as 
pa rt of the autho r’s ana lysi s of each of the present  rules.

The Supreme Court gave the rules recommended by the  committee close at ­
tention. While it approved the  bulk of the proposed rules, it  refused to promul­
gate  three of the recommended rules and made sub stantial changes in five others. 
See 1 C. Wright, Federal Practice and Procedure (Criminal) § 2 (1969). The 
rules the Court did not adop t included a rule author izing pre-trial conferences, 
a rule requiring  the  defe ndant to give notice  if he intended  to claim an alibi, 
and a rule  prohibitin g ex parte  communications by one counsel to the  judge. It  
furth er  rejec ted a proposal which would have allowed the government, on mo­
tion, to take the  deposi tion of a witness in cer tain  circumstances , although a 
defendant was allowed to tak e a deposition to prevent a failure  of justi ce. See 
U. Orfield, Criminal Procedure Under the Federal Rules §§15.1-4 (1966). The 
Cour t fu rth er provided that  in cases where a jury  had been waived, findings of 
fac t by a  court in support of its verdict were mandato ry, ra ther  than  discretion ­
ary  as the  committee had proposed. See Rule 23(c) . The Court also rejec ted a 
proposal which would have authorized  disclosure of a presen tence rejiort to the 
attorneys  for the partie s and to others with a legi timate interest. Fina lly, it. 
estab lished a time limi t of two years  on the  making of motions for new tria ls 
based on newly discovered evidence (the proposed rule  had had no time limit, 
while the  prior Criminal Appeals Rules had allowed only sixty day s), and 
amended  one rule  (now Rule 48) to require leave of the cour t for  dismissal of a case by the  government.

Through 1956 only a few amendments were made to the  Crimina l Rules. Most 
of the amendments were minor in na ture and intended to conform the rules to 
changes in either  the  Criminal Code or the  Rules of the  Supreme Court. The

* single imp ortant  substan tive  change was made to Rule 46(a)  (2) in 1956. This 
authorized cour ts to gra nt bail to defendan ts during appeals of criminal con­
victions unless  th e appeal  was frivolous or sorely for purpose of delay. Formerly, 
bail bad been authorized only when the appeal was found to raise a substan tial  
question, and thus bail had been less avai lable  to the criminal appellan t than it.

* had been to the criminal defendant. See 350 U.S. 1017 (Apr. 9, 1956, effective 
July 8, 1956). F or other minor changes in this  period see 346 U.S. 941 (Apr. 12. 
1954, effective July 1, 1954) ; 335 U.S. 949 (Dec. 27, 1918, effective Oct 20, 1949) ; 
id. a t 917 (Dec. 27,1948, effective Ja n 1,1949) .

During these  years  the re was no cont inuing  s tudy or reevaluat ion of the crim­
inal  rules and no substan tive  proposals for  reform. In 1956, perhaps triggered  
by the  Supreme Cou rt’s orde r discharging the stan ding committee  which it bad 
appointed in 1942 to make recommendations concern ing rules of civil procedure, 
352 U.S. 803, the  legal community  expressed the  view that, there ought to be 
standing commit tees active ly engaging in a cont inuing study of the rules  of pro­
cedure in th e federal  cou rts a nd making necessary  recommendations .

1 The membership of the  Advisory Committee appointed by Order of the Supreme Court on February 3,1941, Is presen ted In Appendix 1.



In 1956 the  Jud icia l Conference voted to recommend to the Supreme Court 
that  the  Court “revive, reconstitu te and  consol idate its  committees on Civil and 
Criminal Rules .” Annual  Repor t of the Proceedings of the  Judicial  Conference 
of the United Sta tes  35 (1956). The Jud icial Conference, created by s tatute , con­
sist s of twenty-five fede ral judges : the Chief Jus tice of the  Supreme Court, the 
chie f judge of each judic ial circu it, the  chief  judge  of the  Court of Claims, 
tlie chief judge of the Court  of Customs and Pa ten t Appeals, and a dis tri ct  judge 
chosen from each judici al c ircuit. 28 U.S.C. § 331.

In 1957 the Jud icia l Conference approved a dr af t of a bill, which it  recom­
mended to Congress, providing th at  “the  Judic ial  Conference of the United State s, 
acting with  the  approval of the Supreme Court, shal l have the  rule-making power 
now vested solely in the Supreme Court” with  respe ct to the general rules of 
practice  and procedure prescribed for  use in the  courts of the United State s. 
Annua l Repor t of the Proceedings of  the Judicia l Conference o f the United Sta tes  
7-8 (1957). The Conference referre d the  problem of devising procedures for  the 
implementation of such a proposal, should it he adopted, to its  Committees on 
Court Adm inist ration and  Revision of the Laws.

In 1958 Congress amended  what is now 28 U.S.C. §331, as recommended by 
the Judicial  Conference, to provide for ongoing study of the rule s of prac tice 
and procedure by the Conference and to author ize  the Conference to submit 
proposed rule  changes to the Supreme Court. Act of Ju ly 11, 1958, Pub. L. 85-513, 
72 Stat. 356.

To carry out the duties imposed by thi s s tatute , the Judicial Conference estab ­
lished the Stan ding  Committee  on Rules of Pra ctice and  Procedure^ and au thor ­
ized the Chief Just ice  of the Supreme C ourt to appoin t it s members  from through­
out the legal community. Thus its  members may consist  of federal and sta te 
judges, privat e prac titio ners , government officials and othe r legal scholars . From 
its inception in 1960 unti l October 1. 1973, the Stan ding  Committee was chai red 
by Judge Alber t B. Maris  of the  Cour t of Appeals  for the  Third Circuit. Ujwm 
the reti rement of Judge Maris, Judge  Roszel C. Thomsen of the Dis tric t Court for 
the  Dis tric t of Mary land was appointed chairman.2

To furth er  ass ist  in the process of rule-making, the  Conference authorized 
the  Chief Jus tice to appoint  five Advisory Committees, also from throughout  the 
legal community, to make an ongoing study of t he  operation  of the var ious rules 
and to report to the  Standing  Committee  on Rule s of Practice and Procedure. 
The Advisory Committee  on Criminal Rules, of which I am now Chairm an, was 
one of these  committees .

The first Advisory Committee on Criminal Rules  was estab lished  by Chief 
Jus tice E arl Warren  in 1960. The committee  was cha ired  by Circ uit J udge John C. 
Picke tt of the  Ten th Circuit, and was composed of two federal dis trict judges, 
four priv ate practit ioners  of long experience in the field of crim inal law, thr ee  
law professors,  and the  then Deputy Attorney  General of the United States.3

The  first serie s of amendments  to the crim inal  rules form ulate d under the 
procedure adopted pursu ant to 28 U.S.C. § 331 were approved by the  Supreme 
Court on Feb rua ry 28, 1966, and became effective on July 1st of th at  year. 383 
U.S. 1087 (Justic es Black  and Douglas  dissen ting). They were large ly the 
product of extensive deliberations by the  Advisory Committee between  1960 and 
1965, and la ter by the  Standing  Committee  and  the  Judicial  Conference. As p ar t 
of the process of making recommendations, the Advisory Committee circulate d 
preliminary draf ts of the  proposed amendments in both 1962 and 1964 to the 
legal community. As a result of such publ ication and the  comments received, 
the committee revised a number  of its  proposals and formulated amendments to 
still other rules.  See Annual Repor t of the Proceedings of the Jud icia l Confer­
ence of the United Sta tes  23 (1964).

When the  revised  proposals were referre d to t he  Standing Committee on Rules 
of P ract ice and Procedure, most were adopted.  Th at  committee, however, decided 
not to approve several changes, including one amendment, sub stan tial ly sim ilar 
to proposed Rule 12.2 now before Congress, which would have requ ired a de­
fendant to give notice of his inte nt to raise the  defense of insanity . Another 
amendment which the  Standing Committee  rejected  would have perm itted the 
government the  right to  take deposit ions of witnesses for  the same reasons as 
defendants. See Annual  Repor t of the. Proceedings of the Judicial  Conference 
of the United Sta tes  53 (1965). The Jud icial Conference approved the  changes 
recommended by the  Standing  Committee, as did the Supreme Court.

The current  members of the  committee are listed  In Appendix 2. s The orig inal membership of this commit tee Is lis ted In Appendix 3.
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The propo sals finally adopte d included two new rules dealing  with  pre trial 
conferences (R ule  17.1 ) and judi cial notice of foreign  law (Ru le 26 .1) . They also 
auth orized bro ade r discovery rights for the defendan t, together  with  limite d 
rights of discovery  in the  government in cer tain cases as a condit ion of the 
awa rd of discovery to the defen dant (Ru le 16 ). In addit ion, indige nt defendan ts 
were permit ted to secure subpoenas for witne sses at  government expenses would 
necessary, withou t disclosing  to the govern ment wh at those witne sses would 
say. Proce dures  were adopte d to help assure  th at  a defendan t would not inad ­
vert ently lose his oppo rtunity to appeal. And provisions dealin g with  venue in 
criminal cases were  also subs tanti ally broadened. The 1966 amendments affected 
31 of the rules  in all, altho ugh many of the changes  were not of such a sub­
stan tive  natu re.

The Advisory Committee, with some changes in its membership, continu ed 
its study of the  crim inal rules as intend ed by the Jud icia l Conference. Fu rth er  

«  amendments to the  rules were made by Order  of the  Supreme Cou rt date d
December 4, 11X17. 389 U.S. 1125. These became effective Jul y 1, 1968, together  
with the  new Federal  Rules of Appellate Proced ure. Id. These changes in Crimi­
nal Rules were largely to accommodate adoption of the sep ara te Rules of Appel- 
late  Procedure. Addi tional  mino r changes were adopted in 1971. See Orde r of 
the Supreme Court, 401 U.S. 1025 (Ma r. 1, 1971, effective July 1, 19 71 ).

DEVELOPMENT OF TH E PRE SEN T PROPOSALS TO AME ND TH E CRIMINA L RULES

In Janu ary 1970 and  Apr il 1971 the Advisory Committee  ci rculated  5.000 copies 
of two draf ts of fu rth er  proposed amend ments  to the criminal rules. The dr af ts 
were dis trib ute d on as wide a basis as the  committ ee had been able to devise, 
includ ing Bar Association s, law schools, and, of course, all federal judges. These 
draf ts were also  prin ted by the West Pub lish ing Company at  48 F.R.D. 547 and 
52 F.R.D.  409.

In  pa rt these  draf ts contained many changes  to conform the  exis ting  rules  to 
sta tutory  changes. Such minor amendments were la te r sent to the  Standing  Com­
mittee, along with  oth er amendm ents to the rules, but  were then  forw arde d to 
the Jud icia l Conference ahead  of more s ubs tan tive proposals. They became effec­
tive in 1972 af te r Supreme Court approval  and transm ittal to Congress. See 406 
U.S. 979 (Apr.  24, 1972, effective Oct. 1, 197 2).  See also Annu al Report of the 
Proceedings of the Jud icial Conference of the United States 22 (Apr.  1972 ). The 
one imp ortant  change adopte d at  thi s time involved Rule 5 0( b ) requiri ng each 
dis tric t cou rt to pre par e a plan for the prom pt disposition of criminal cases. 
This pa rticu lar  proposal had been sep arat ely published to the legal community  
in March 1971, and handled on an e xpedi ted basis.

On May 10, 1971, Chief Jus tice  Bur ger  sub stan tial ly reco nsti tute d the  Ad­
visory Committee  on Criminal Rules  which was to contin ue the  work on the 
proposals  published in 1970 and 1971. It  was a t th at  time th at  I was named 
Chairm an.

Associated with  ine on this  committe e today are  three circ uit judges,  Wade  I I. 
McCree, Jr.,  of the  Sixt h Circuit,  who was previously a dis trict cou rt judge. 
Roger Robb of the Di str ict  of Columbia Circuit , and William II. Webster, now 
of the Eigh th Circuit, who previously has  served as both a dis trict court judge 

« and a United  Sta tes  At tor ne y; four dis tri ct cou rt judges, Wa lter  E. Hoffman
of the Eas tern Di str ict  of Virginia and a member of the  original committee; 
Chief Judg e Russell E. Smith of the  Di str ict  of Montana, Gerh ard A. Gesell of 
the  Di str ict  of Columbia, and Leland C. Nielsen of the  Southern  Di str ict  of 
Cali fornia and a form er judge of the Cali forn ia Sta te Court  system ; R. Ainmi 
Cutter, reti red  Associate Jus tice  of the Suprem e Jud icia l Court  of Massachu­
set ts; Joseph Weintra ub, former Chief  Jus tice of the  Supreme Court of New 
Jers ey ; Henr y E. Peter sen, Ass istan t Attorney General in charge  of the Criminal 
Division of the  Dep artm ent of Jus tice ; Jam es Vorenberg, a profe ssor of law 
at  Ha rva rd and a form er head of the  Office of Criminal Jus tice of the ,Depa rt­
ment  of Ju st ic e; Che ster Bedell, a pri vat e pra ctit ion er of Jackson ville, Flor ida, 
who was formely associate d with me in the  American Ba r Association proje ct 
in Sta ndard s for Criminal Jus tice ; Robert S. Er dalil , for many year s head of the 
Appellate Section of th e Crimina l Division of the Dep artm ent of Jus tice ; Ter­
ence F. MacCar thy, head of the Fed eral  Defender Program, Inc. for the Nort h­
ern  Dis tric t of Illin ois;  and William B. West, II I,  now a n atto rne y from Dallas, 
Texas, and  form erly  a United Sta tes Attorney. Professo r Fra nk J. Remington, 
a profe ssor of law at  the  University of Wisconsin, a member of the orig inal com-
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mittee, lias been Rep orte r for the  committee, and associated with  him is Profe s­
sor Wayne L aFa ve of the  Un iversity  of Illinois.

The recons titu ted Advisory Committee promptly addr essed its elf  to the 
proposed dr af ts circulat ed in 1970 and 1971 and to the  comments which the  
committee was receiving from the legal community. The comments which were 
received are  in the files of William E. Foley, the  Secretary  of the  Stand ing 
Committee on Rules  of Pra ctic e and Proced ure, and are  ava ilabl e for exa min a­
tion. The names of those  who s ubmitted comments are  contained in Apiiendix 4 
to this  State ment .

The proposed changes were before the  legal commu nity for over a year.
Comments, when received, were tran sm itte d to the  members of the  Advisory 
Committee and to its  repo rters . The la tte r made a deta iled  analysi s of the  com­
ments and fu rth er  their own commentary for  the  benefit of the  Advisory 
Committee.

The committe e met three times in two-day sessions to reconsider these  *
proposed rule  changes. Meetings were held on September 24-25, 1971, Jan uary 
14-15,  1972, and September 6-7,  1972.

The comments which the  committee received, as well as the  fresh viewpoint 
of the new committ ee members not involved in the pre par atio n of the  1970 and 
1971 draft s resu lted  in a number  of sub stantial changes in the  proposed rules. x
For  example, the  committ ee elimin ated an earlier atte mp t to expan d on the 
meaning of probab le cause in Rule 4 as a res ult  of the  unfa vora ble response it 
had received. Minutes of September  24-25, 1971, at  3. With  regard  to proposed 
Rule 32.2, dealing with presen tence  reports, the  Committee  decided th at  the rec­
ommendations of parole  officers for the sentencing of defe ndan ts should not be 
disclosed to defe ndants or the ir counsel and  amende d the  proposed rule to th at  
effect. It fu rth er  adopted  language suggested by the  Dep artm ent of Jus tice to 
res tric t disclosure of a presen tence report, or pa rts  thereo f, containi ng opinions 
which, i f disclosed, might  d isrupt  a reh abi lita tive progra m, or when disclo sure of 
the  repo rt might  compromise sources of info rma tion  obtained upon a promise of 
confidentiality  or might  result  in harm, physical or otherwise, to the  defe ndant 
or others.  Id. at  13-14 . The Advisory Commit tee disapp roved a proposed amend­
ment to Rule 48 which would have gra nted the  cou rt aut hority  to dismiss a case 
where it  would “serve  the ends of just ice and the  effective adm inistra tion of the 
cou rt’s business.” Id. a t 16-17.

These changes ar e cited merely as examp les of the  revisions which resulted 
from the  Advisory Committee’s reconside ration of the  proposed amendm ents.

It is also imp ortant  to emphasize th at  the  crit icisms recen tly received by the 
House subcomm ittee and direc ted at  cer tain  of the  proposed amendmen ts were 
in substance before the Advisory Committe e and  were carefully  considered dur­
ing its delibe rations.

For example, at  the meeting on Septemb er 24, 1971, an attorn ey of the  De­
par tme nt of Jus tice argu ed th at  the ma gis tra te’s power  to issue  a summons 
rat he r tha n a w ar ra nt  should  not be expanded  as was contem plated  by Rule  4.
However, the judg es on the  committee were  unanimous  th at  a  magis tra te should 
have the  autho rity  to issue a summons in an app rop riat e case despi te a prose­
cutor’s m ere asse rtion th at  a wa rra nt should issue. Minutes of Septemb er 24-25 .
1971, at  5. See also Franke l. Bench Warr ants Upon the Prosecuto r's Demand:  .4
View From the  Bench, 71 Colum. L. Rev. 403 (1 97 1) . *

Similar ly, at  the  meetings on Janu ary 14-15, 1972, the  question of plea ba r­
gainin g was extens ively considered. Minutes of Janu ary 14-15, 1972, a t 20-24.
The committee  had  received a wide range  of comments on th at  rule, both criti cal
and favorable. These comments were carefully considered.  Among the commit- .
tee members were a number of experienced, active and  form er dis trict cour t
judges who contribu ted extensive ly to the  shap ing of the present proposed
rule.

Afte r the second meeting of the  Advisory Committee to revise these  pro- 
j>osals, I appointed an Edi tor ial Committee  with  inst ruc tion s to meet to put  
the proposals decided upon into final form for submission to the Stand ing 
Committee. It  was at  this point th at  the  Stan ding Committee passed on to the 
Jud icia l Conference the  minor changes appro ved subsequently by the Confer­
ence and the Supreme Court. 406 U.S. 979  (1 97 2) . However, the Stan ding  Com­
mitte e return ed several  of the  subs tant ive rule chang es to the Advisory Com­
mitte e for recon sidera tion, while contin uing to study the remain der. Advisory 
Committee Minutes of September  6-7, 1972, at  5. Among the rule s reconsidered



at  the  Advisory Committee’s m eeting in  September 1972 were those  dealing  witli 
plea bargaining and nontestimonial identi fication. The Advisory Committee, af te r making some changes to cer tain of the  rules, resubmitted them to the 
Stan ding Committee.

The Stan ding Committee on Rules of Practic e and Procedure considered  the 
proposed amendments  and finally approved all but  one for  transmission to the  Jud icial Conference. That rule, Proposed Rule 41.1, dealt  with  nontestimonial 
identi fication both before and af te r arr est . The Stan ding  Committee  felt the 
proposed rule  required stil l fu rth er  study. Annual  Report of the Proceedings of 
the Jud icia l Conference of the United Sta tes  49-47 (Oct. 26-27, 1972).

Upon that  committee’s approval, the  proposals were circulat ed to members of the  Ju dic ial  Conference at  le ast  two weeks prior to t he ir meeting in October 1972. 
The Conference approved the  proposals  and transm itted  them to the  Supreme 
Court. Upon th at  Court’s approval, 42 U.S.L.W. 4551 (U.S., Apr. 22, 1974) 
(Douglas, J., dissen ting ), the  proposed amendments were transm itted  to Con­gress.

I should note that  the  Advisory Commit tee’s stud ies have also resu lted in a 
published pre liminary dr af t of stil l add itional  amendments to the Criminal 
Rules, as well as proposed rules govern ing habeas corpus  and section 2255 pro­ceedings. One prim ary area of concern  here is an amendment of Rule 35 of the 
Rules  of Criminal Procedure to esta blish a procedure whereby a panel  of dis­tri ct  court judg es would review sentences in  cer tain cr iminal cases.

Furthe rmo re, the  Advisory Committee , in line with  its duties , is in cons tant 
rece ipt of suggest ions as to ma tte rs for study relatin g to criminal procedure . 
Chief among the subjects of importance which we have begun to study but regard­
ing which we have not yet  formed  any proposals, is the  grand jury  system. 

Appendix 1
The members of the Advisory Committee on Rules in Criminal Cases, appoin ted in 1941, were:

Ar thu r T. Vanderbilt, Newark, N.J., Chairman.
Jam es J. Robinson, Pro fessor  of  Law, Ind iana Univ. Law School, Reporter.

• Alexander Holtzoff, Washington, D.C., Secre tary.
Newman F. Baker, Pro fessor  of Law, Nor thwestern  Univ. Law School. George Jam<*> Burke, Ann Arbor, Mich.
John J.  Burns,  Boston, Mass.
Fred erick E. Crane, New York, N.Y.
Gordon Dean, Washing ton, D.C.
George II. Dession, Professor of Law, Yale Law School.
Sheldon Glueck, P rofessor  of Law, Ha rva rd Law School.
George Z. Medalie, New York, N.Y.
Les ter B. Orfield, Professo r of Law, Univ. of Nebraska Law School. 
Murray Seasongood, Cincinnati, Ohio.
J. O. Seth, San ta Fe, New Mexico.
John B. Waite, Professo r of Law, Univ. of Michigan Law School.
Herbert Wechsler, P rofessor  of Law, Columbia Law School.
G. Aaron Youngquist, Minneapolis, Minn.
George F. Ixmgsdorf, Oakland, Calif., was appointed  by orde r of May 26. 

1941, 313 1 ,S. 602. to fill the place  of the deceased Newman F. Baker, 
Hugh D. McLellan of Boston, Mass, was appointed  in 1917.

Appendix 2
Cur rent members of the Stan ding  Committee  on Rules of Practic e and  Proce­dure a re as follows :

Jndgre Roszel C. Thomson of th e D istr ict  of Maryland,  Chairman.
Judg e Car l McGowan of the  Distr ict  of Columbia C ircuit.
Judge Charles W. Joiner  of the Ea ste rn Dis tric t of Michigan.
Chief Judge Frank W. Wilson of the Easte rn Distr ict  of Tennessee. Richard E. Kyle.
Jam es W. Moore.
Berna rd G. Segal.
Char les A. Wright.
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A pp endix  3

The members of th e Advisory Committee on Criminal Rules appointed by Chief
Jus tice  Warren  in 1960 were as follows:

John  John  C. Pickett  of the Court of Appeals  of the Tenth Circuit, Chairman.
Judge Wa lter E. Hoffman of the Eastern Distr ict  of Virginia.
Judg e Will iam F. Smith of the Dis tric t of New Jersey.
Joseph A. Ball, Long Beach, California.
George R. Blue, New Orleans, Louisiana.
Abe Forta s, Washington, D.C.
Thomas D. McBride, Philadelphia, Pennsylvania.
Professor Sheldon Glueck, Harvard Law School.
Professor Maynard Pirsig , University of Minnesota.
Professor F rank  J . Remington, Unive rsity of Wisconsin Law’ School.
Deputy Attorney General of the United States Lawrence E. Walsh.

The Reporter for the  committee wras Edw ard L. Ba rre tt, Jr. , Professo r and  *
lat er  Dean of the  School of  Law’ of the Unive rsity of Califo rnia at  Davis.

In 1969 Jud ge Picket t reti red from the committee and was succeeded by Judge 
Alfonso J.  Zirpoli  of the Northern  D istr ict of California.

VA ppe nd ix  4

Comments Received on the  Preliminary Draft of Proposed Amendments to the 
Federal  Rules of Criminal Proced ure D ated  January 1970 

RULE 4. ARREST WARRANT OR SUMM ON S UPON COM PLA INT

Honorable Bailey F. Rankin, mag istra te, Nor thern Dis tric t of Texas.
John P. Burke, atto rney, Dis tric t of Columbia.
Association of th e Ba r of  the  City of New York.
ABA Special Committee on Federal Rules o f Procedure.
Departm ent of Justic e.

RULE 0. WARR ANT OR SUMM ON S UPON IND ICT ME NT  OR INFORMA TION. (A) ISS UA NC E

Honorable Marvin E. Frankel, judge, Southern Distr ict  of New York.
Honorable Bailey  F. Rankin,  mag istra te, Nor thern Dis tric t of Texas.
E. E. Greenson. Clerk, Dis tric t of New Mexico.
Association of the Bar of the City of New York.
ABA Special  Committee on Federal Rules  of Procedure.

RULE 12 . PLEADINGS AND MOTIONS BEFORE TR IA L; DEF ENS ES AND OBJECT IONS

Honorab le Jac k B. Weinstein, judge, Easte rn Distr ict  of New York.
Association of the Ba r of the  City of New York.
ABA Special Commit tee on Fed eral Rules  of Procedure .
Departm ent of Just ice.

RUL E lf l.  DISCOVERY AND INS PECTION

Honorable Ja ck B. Weinste in, judge, Easte rn Distr ict  of New York. *
Mitch Bernstein, Y’ale Law School.
Ronald E. Bensten, Yale Law School.
Jerry  E. Nathan,  Yale Law School.
Robert B. Mann. Yale Law School.
Alan Meisel, Yale Law School. *
David Parker. Yale Law School.
David S. Golub, Yale Law School.
Mar tin Freder ic Evans, Yale Law School 
Hill ary Redham . Yale Law School.
W. Lawrence Hollar, Yale Law School.
Paul R. Rice, Yale Law School.
Ernest J. Isenstedt, Yale Law School.
Prisc illa S. Burnham, Yale Law School.
Michael Fargione, Yale Law School.
Steven S. Honigman, Yale Law School.
M. Martha  Il ar tle , Yale Law School.
Jorge C. Aguiniga, Yale Law School.
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Kenneth M. Glazier, Yale Law School.
Jeffrey L. Rogers, Yale Law School.
William J.  Clinton,  Yale Law School.
Joseph C. Williams, I II , Yale Law School.
Barba ra Schlain, Yale Law School.
Bruce A. Morrison, Yale Law School.
Anthony M. Paul , Yale Law School.
James N. Nowacki, Yale Law School.
Judi th  Harr is, Yale Law School.
Kristine Olson Rogers, Yale Law School.
Michael Devorkin, Yale Law School.
Edg ar L. Taplin,  Y’ale Law School.
Robert Gellman, Yale Law School.
Roger W. Fonseca, Yale Law School. 

e  I)avid  M. Cohen, Yale Law School.
Kathy Doggett, Yale Law School.
S. Mark Tuller, Yale Law School.
Thomas R. Bennett, Yale Law School.
Jam es C. Rawls,  Yale Law School, 

w George E. Henderson, Yale Law School.
Philip  C. Gans, Yale Law School.
John  J. Cleary, atto rney, Chicago, Illinois.
Robert R. Kaplan, Articles Editor , Wi lliam & Mary Law Review.
Stephen K. Lester, a ssi sta nt U.S. Attorney , D ist ric t of Kansas.
Honorable Edward Dumbauld , judge,  Western Dis tric t of Pennsylvania. 
Steven M. Kipperman,  attorney, San Franc isco, Calif.
William G. Holl ingsworth, atto rney, New Haven, Conn.
Association of the B ar of the Ci ty of New York.
ABA Committee on Civil & Criminal Tax Penalties of the Section of Taxa tion.  
ABA Special Committee on Federal R ules of  Procedure.
Department of Justice.
National  D istr ict  Attorneys Association, Chicago, 111.

RU LE  2 0 .1 . CL OS IN G ARGUM EN T IN  JU R Y  CA SE S

Donora be Jack B. Weinstein, judge, Easte rn Distr ict  of New York.
Honorable Edw ard Dumbauld, judge, Western Distr ict  of Pennsylvania. 
Association of the B ar of the City of New York.
ABA Special Committee on Federal  Rules of Procedure.

GE NE RA L COM M EN TS

Professor Leste r B. Orfield, Minneapolis, Minn.
Comments Received on the  Pre liminary Dra ft of Proposed Amendments to the 

Fed era l Rules  of C riminal Procedure for tlie*United States Distr ict  Courts and 
the  Federal  Rules  of Appel late Procedure date d April 1971

RULE  1 1 . PL EA S

1 Honorable Allen E. Barrow, Chief Judg e, Nor thern Distr ict  of Oklahoma.
Honorable Jacob Mishler, Chief Judge , Easte rn Distr ict  of New York. 
Honorable Philip Neville, judge, D ist ric t of Minnesota.
Honorable B ruce R. Thompson, judge, Di str ict  of Nevada.
Honorable Ja mes A. von der Heydt, judge, Distr ict  of Alaska. 

w Honorable Bailey  Brown, Chief Judge , Western Distr ict  of Tennessee.
Honorable Howard V. Doherty , magis trate, Western Distr ict  of Washington. 
Honorable Phil ip C. Ellio tt, circ uit judge,  Seventh Jud icia l Circ uit of Michigan. 
Honorable Jea n S. Breit enste in, judge, Ten th Circuit Court  of Appeals. 
Honorable Murray I. Gurfein, judge, Southern  Dis tric t of New York.
Honorable Wesley E. Brown, Chief Judge, Di str ict  of Kansas.
Honorable Ar thu r J. Stanley, Jr. , Honorable George Templar, Honorable Fran k 

G. Theis, Honorable Ear l E. O’Connor, judges, Dis tric t of Kansas.
Honorable Luthe r Bolianen, Chief Judg e, Western Distr ict  of Oklahoma. 
Honorable II. Yearle Payne, Chief Judge , Distr ict  of New Mexico.
Honorable Robert L. Taylor, judge, Easte rn Distr ict  of  Tennessee.
Honorable Ewing T. K err, judge. Di str ict  of Wyoming.
Honorable Ben C. Connally, Chief Judge , Southern Distr ict  of Texas .
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Honorable Joe Ewing  Estes , senior judge, Nor thern Distr ict  of Texas.
Honorable Alfred A. Arraj,  Chief Judge, Dis tric t of Colorado.
Honorable Olin Hatfield Cliilson, Honorable Fred M. Winner, Honorab le Sher­

man G. Finesilve r, judges. Dis tric t of Colorado.
Messrs. David Alkire, David Cohen, and Dennis  E. Curt is, attorneys, Jerome 

N. Fra nk Legal Services Organization of Yale Law School.
William Knapp, a ttorney. New York, New York.
Neil II. Cogan, attorney, New York, New York.
David  B. Byrne, Jr.,  former Ass istan t U.S. At torney,  Middle D ist ric t of Alabama.
Federa l B ar Association.
Departm ent of Justice.
Committee of  the  American College of Trial Lawyers.
Association of the Ba r of the City of New York.
Committee  on Tri al Practic e and Technique of the  Second Circuit .
Ad Hoc Committee of the ABA. »

RUL E 12. 1.  NOTICE OF ALIBI

Honorable Jacob Mishler, Chief Judge, Eas tern  Distr ict  of New York.
Honorable Winston E. Arnow, Chief Judge,  Northern  Distr ict  of Florida. V'
David  B. Byrne,  J r., form er Assistan t U.S. At torney , Middle Dis tric t of Alabama.
Federal  Ba r Association.
Departm ent of Justice.
Association of the B ar o f the  City of New York.
Committee on Tria l P ract ice and Technique of the Second Circuit.
Ad Hoc Committee of the  ABA.

RULE 12.2 . NOTIC E OF IN SA NIT Y

Honorable Jacob Mishler, Chief Judge, Eastern Distr ict  of New York.
Honorable A. Sherman Christensen, senior  judge, Distr ict  of Utah.
Honorable Winston E. Arnow, Chief Judge,  Nor thern Distr ict  of Florida.
David B. Byrne, Jr.,  former Ass istan t U.S. Attorney, Middle D istr ict  of Alabama.
Federal Ba r Association.
Depa rtment of Jus tice.
Association of the Ba r of the  City of New York.
Committee on T ria l Practic e and Technique of the Second Circuit.
Ad Hoc Committee of the  ABA.

RUL E 15 . DEPOSIT IONS

Honorable Jacob Mishler, Chief Judge, Easte rn Distr ict  of New York.
Honorable Joseph F. Weis, Jr. , judge, Western Distr ict  of Pennsylvan ia.
Honorable Bruce R. Thompson, ju^ge, Dis tric t of Nevada.
Honorable Winston E. Arnow, Chief Judge, Northern  Distr ict  of Florida.
Professo r Dall in II. Oaks, University of Chicago.
David  B. Byrne, Jr. , form er Ass istant U.S. Attorney, Middle D istr ict  of Alabama 
Fed era l B ar Association.
Departm ent of Just ice.  ,
Associat ion of the B ar of the City of New York.
Committee on T ria l Practic e and Technique of the Second Circuit.
Ad Hoc Committee of the  ABA.

RULE 17.  SUBPOENA. (F ) (2 ) PLACE w

Federal  Bar Association.
Committee  of the  American College of Trial Lawyers.
Association of the  Bar of the City of New York.
Committee  on Tri al Pra ctice and Technique of the  Second Circuit.

RULE 20.  TRA NSFER FROM TH E DISTRICT FOR PLEA AND SENTENCE

Henry II. Hammond, Assistant  U.S. Attorney,  Di str ick of  Massachusett s.
Paul R. Sclilitz, Clerk, Dis tric t of Maryland.
Federal Ba r Association.
Departm ent of Just ice.
Association of the Ba r of the City of New York.
Committee on Trial  Practic e and Technique of the  Second Circuit.
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RULE 32. SEN TENCE AND JUD GM ENT. (A) SENTENCE

Honorable Jac k B. Weinstein, judge, Easte rn Dis tric t of New York.
Honorable Wesley E. Brown, Chief Judge, Distr ict  of Kansas.
Honorable Ar thu r J. Stanley, Jr.,  Honorable George Templar, Honorable Fra nk 

G. Theis, Honorable  Ear l E. D'Connor, judges, Dis tric t of Kansas.
Honorable Robert L. Taylor,  judge, Easte rn Distr ict  of Tennessee.
Neil II. Cogan, atto rney, New York, X.Y.
Federal Ba r Association.
Association of the B ar of the City of New York.
Committee on Tri al Practic e and Technique of the  Second Circuit.
Ad Hoc Committee of the ABA.

(C) PRESENTE NCE  INV ESTIGATION

* Honorable Jaco b Mishler, Chief Judge , Easte rn Dis tric t of New York.
Honorab le P hilip Neville, judge, D istr ict  of Minnesota.
Honorable M urray I.  Gurfein, judge, Southern  Distr ict of New York.
Honorable Ben C. Connally, Chief Judge , Southern  Dis tric t of Texas.
Honorable Joe Ewing Estes, senior  judge , Northe rn Dis tric t of Texas.
Committee on the  Adm inist ration of the  Probat ion  System of the Jud icia l Con­

ference.
Committee on Trial  P ractice  and Technique of the  Second C irc uit

RULE 43 . PRE SEN CE OF TII E  DEFENDAN T

Honorab le Ph ilip  Neville, judge, Dis tric t of Minnesota.
Honorable Jac k B. Weinstein,  judge, Easte rn Dis tric t of New York.
David B. Byrne, Jr.,  f ormer A ssis tant U.S. Attorney,  Middle D istr ict  of Alabama. 
Federal Ba r Association.
Department of Justice.
Association of the B ar o f the City of New York.
Committee on T ria l Prac tice  and Technique of the Second Circuit.
Ad Hoc Committee of  the ABA.

GENERAL COM MENTS

Honorable Alber t V. Bryan , judge, Fourt h Circ uit Court of Appeals.
Honorab le Ha rlan Hobar t Grooms, judge, Nor thern Dis tric t of Alabama. 
Honorable B ryan Simpson, judge, Fif th Circ uit Court of Appeals.
Honorable Edw ard J. McManus, Chief Judge, Nor thern Dis tric t of  Iowa.

Comments sent  to the  Subcommittee on Criminal Jus tice of the House Jud icia ry 
Committee rega rdin g proposed amendments to the Federal  Rules of Criminal 
Proc edure fo r the United  Sta tes Distr ict  Courts dated  Ja nuary  1970

RI LE 4. ARREST WARR ANT OR SU MM ON S UPON COM PLAINT

Honorable  Frank L. Nebeker, judge, Distr ict  of Columbia Court  of Appeals. 
Departm ent of Justice.
U.S. Attorney’s Office, Southern Distr ict of New York.
Ba r Association of the  Di stri ct of Columbia.
Publ ic Defende r Service for the  Di stri ct of  Columbia.

W RULE 9. WARR ANT OR SUMM ON S UPON  INDICT ME NT  OR INFORMATION. (A) ISS UA NC E

Ba r Association of the  Distri ct of Columbia.
Publ ic Defender Service for the Distr ict of Columbia.
U.S. Atto rney 's Office, Southern D istr ict  of New York.

RULE 12 . PLEADINGS AND MOT ION8 BEFORE TR IA L;  DEFENSES AND OBJECT IONS

John C. Randall, atto rne y, Durham, North Carol ina.
Departm ent of Just ice.
Bar Association of the D istr ict  of Columbia.
Public Defender Service fo r the Distr ict o f Columbia.
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RUL E 16 . DISCOVERY AND INSPEC TIO N

Honorable C. Stanley Blair,  judge,  Distr ict  of Maryland.
Honorable Louis Rosenberg, judge, Western Dis tric t of Pennsylvania.
Congressman Charles  B. Rangel, New York.
Joh n C. Randall,  a ttorney, Durham,  North Carolina.
Public  Defender Service for the D istr ict of Columbia.
Departm ent of Just ice.
American Civil Libe rties  Union.
U.S. At torney’s Office, Southern Dis tric t of New York.
Ba r Association of  the  Distr ict of Columbia.

RULE 29.1 . CLOSING ARG UMENT IN  JU RY  CASES

Honorable Mi tchell M. Cohen, judge, Distr ict  of New Jersey.
John C. Randall,  a ttorney , Durham, North Carol ina. *
U.S. Attorney’s Office, Southern Distr ict o f New York.

Comments sent to the Subcommittee on Criminal Jus tice of the  House Jud icia ry 
Committee rega rdin g proposed amendments  to the  Federal  Rules  of Criminal 
Procedure  for  the  United States D istr ict  Courts dated April 1971

RULE 11 . PLEAS

Honorable Ben C. Connally, Chief Judge, Southern  Dis tric t of Texas.
Honorable Adrian  A. Spears, judge, Western D istr ict  of Texas .
Honorable Harrison L. Winter, judge, Fourt h Circ uit Court  of Appeals.
Honorable John R. Bartel s, judge, E astern  Dist ric t of New York.
Honorable Frank L. Nebeker, judge, Distr ict  of Columbia Circuit.
Honorab le J. Braxton Craven, Jr.,  judge, Fou rth  Circuit Court  of Appeals .
Honorab le C. Stanley B lair , judge, Dis tric t of Maryland.
Honorab le E. Gordon West, judge, Middle Di str ict  of Louisiana .
Honorab le Louis Rosenberg, judge, Western Distr ict  of Pennsylvan ia.
Honorable E dward  J. McManus, judge, Nor thern D istr ict of Iowa.
Honorab le Ja mes  Noel, judge, Southern Dis tric t of Texas.
Honorab le James R. Miller, Jr. , judge, D ist ric t of Mary land.
Department of Just ice.
American Civil Libe rties  Union.
U.S. Attorney’s Office, Southern Dis tric t of New York.
Bar Association of the  Distr ict  of Columbia.
Public  Defender Service of the Distr ict of Columbia.
Honorable John K. Began, judge, Eastern  Distr ict  of Missouri.

RULE 12.1 . NOTICE OF AL IBI

Honorable Mitchell II. Cohen, Chief Judge , D istr ict  of New Jersey .
Departm ent of Just ice.
U.S. A ttorney’s Office, Southern Dis tric t of New York.
Public  Defender  Service fo r the  Distr ict  of Columbia.
Ba r Associa tion of the  Distr ict o f Columbia. *
American Civil Liber ties  Union.

RULE 12 .2 . NOTICE OF IN SA NIT Y

Departm ent of Just ice.
Public  Defender  Service for  the  Dis tric t of Columbia. 
Bar Association of the D istr ict of Columbia.

RULE 15 . DEP OSITIONS

Edward B. Almon, attorney , Denver, Colorado.
Department of Just ice.
Bar Association of the  District of Columbia.
Public  Defender Service fo r the Distr ict  of Columbia.

RULE 20.  TRANSFE R FROM TH E DIST RICT FOR PLEA  AND SENTE NCE

Depa rtment of Justice.
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RUL E 32 . SEN TENCE AND JUD GM ENT. (A) SEN TENCE

Honorable Edward Dumbauld, judge, Western Dis tric t of Pennsylvania.
Ba r Association of the  Distric t of Columbia.

(C) PRESE NTE NCE INVESTIGAT ION

Honorable Ben C. Connally, Chief Judge, Southern Dis tric t of Texas.
Honorable Louis Rosenberg, judge, Western Dis tric t of Pennsylvania.
Public  Defender Service for the Distr ict  of Columbia.

RULE 43 . PRESENCE OF TH E DEFENDANT

Departm ent of Justice.
Public Defender Service for  the Dis tric t of Columbia.

GENERAL COM MEN TS

Honorable Robert E. Maxwell, judge, Nor thern Dis tric t of West Virginia . 
Honorable Clement P. Haynswortli, Jr. , judge, Fourth Circuit Cour t of Appeals. 
Honorab le Edwin F. Hunter, Jr.,  judge,  W estern Dis tric t of Louisiana.
Honorable Harold H. Greene, judge, Superior Cour t of the Dis tric t of Columbia. 
Honorab le Wallace S. Gourley, judge, Western Dis tric t of Pennsylvan ia. 
Honorab le Edw ard J. Schwartz , judge, Southern Dis tric t of Califo rnia.
National Legal Aid and  Defender Association.

Mr. Hungate. Thank you.
On behalf of the committee, I thank all of you. We certa inly appre­

ciate your work and the continuing  effort to improve the adminis­
trat ion of justice. I think it is a worthwhile endeavor.

I have a few questions here based on some of the comments we 
have had sent to us dealing with plea agreements, or plea bargaining. 
When the prosecution and defense agree on a plea of guilty  and a 
specific sentence, the court may impose this or a lesser sentence. How­
ever, if the court wishes to impose a more severe sentence, it must 
offer the defendant an opportunity to withdraw the guilty  plea. We 
have received some comments tha t this procedure actually shifts  some 
of the sentencing power to the U.S. attorney  and his ass istants, who 
do not have the benefit of the presentence report, and who do not 
have the experience of the judges. Further , a U.S. attorney in a metro­
politan  area would not have the time personally to review the plea 
agreement, except superficially, resulting  in inexperienced assistants 
making sentencing decisions.

I am sure this is not the first time you have heard this argument.
Jud^e Lumbard. We think this matter is governed largely by the 

discretion of the t rial  judge. And I would like to have Judge  Webster, 
who was U.S. attorney  and district judge prio r to becoming a circuit 
judge, and is thoroughly familiar with how this system works, com­
ment on this.

Judge W ebster. Mr. Chairman, I  believe tha t you have summarized 
the major comments that  have been tendered and which are reproduced 
in the House commentary on the proposed amendments. I  do not have 
a formal statement to submit. I am here to answer your questions. 
I did submit to the chairman a letter dated July  29, 1974, which 
reflects my views in a more orderly way than I may present them 
to you this morning. And I would request tha t the letter  be made 
a par t of the record.

Mr. S mith [now presiding]. Judge, we have your letter, and with­
out objection, it will be made a part of the record.
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Judge Webster. Thank you, Congressman.
[The lette r referred to follows:]

U.S. Court of Appeals, E ighth Circuit,
St. Louis, Mo., July  29, 197J/.Hon. William L. II ungate, M.C.,

Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, House of Representatives, Washington, D.C.
Dear Bil l: I very much apprecia te your let ter  of July  38, enclosing a copy of the  House document repr inting let ters of commentary  about the  proposed amendments  to  the Federal  Rules of Criminal Procedure. I had hoped to have an opportunity to discuss  the  proimsed rules with you at  the Eigh th Circu it Con­ference. We were all disappointed th at  the  press of public business made it impossible  for  you to att end this year, as you are a very valued member of the Conference.
I am a member of the  Advisory Committee on F ederal Rules of Criminal Pro ­cedure, and as such had an opportunity to watch the  evolution of the proposed rules  into  the form subm itted  to and approved by the  Standing Committee  on Rules of Practice and Procedure, the Jud icia l Conference of the  United  Sta tes,  and  ultim ately  the  Supreme Court. The  rules are now in your  hands , and I can well und erst and  your extending the  time for considerat ion unt il August 3, 3975, both in term s of the content of the rule s and  the  enormous crunch of business presently before the House. I do wan t to say th at  I fully endorse the rules as submitted  to you and would like  to add one or two specific comments.As you know, the proposed draft s were subm itted  to the bench and  bar  by our Committee  for  consideration many months before  they were finally recom­mended for adoption. We received and considered numerous comnients, many of which are  substan tial ly rei tera ted  in the  House document of commentary. Our Advisory Committee, chairmaned by Judge J. Edward Lumbard of the  Second Circuit , is represen tative of distr ict  and circ uit judges throughout  the coun try and conta ins as well distinguished prac ticing lawyers, both prosecutors and defenders. We had the benefit of advice and assistance of two of the soundes t and most outs tand ing experts  on criminal jur isprudence  in the country, Prof esso r Fra nk Remington of Wisconsin and Professor Wayne  LaF ave  of Illinois, not to mention Profess or Vorenberg of Ha rva rd who is a member of the  Committee. In other words, I think the  legi timate concerns re­flected in the House document were fully considered by men of wide perspec­tive and experience, and these  recommendat ions were again subjected to scru­tiny by the Standing  Committee , the  Ju dic ial  Conference and the  Supreme Court.  Now, of course, it ’s your turn.
The principal objections seem to focus upon plea bargaining (Rule 11 (e )) , disclosure of presentence inves tigations (Rule 32 (c ))  and libera lized discovery (Rules 35 and 16). The  Advisory Committee  Notes, which accompany the  rules, set for th the  reaso ns for the  changes in some deta il. As briefly as I can, I should like to meet head-on the princ ipal objections raised to the above rules.

PLEA  BARGAIN ING

Quite candidly . I don 't like plea bargaining. I don’t like any pa rt of it. But the Supreme Cour t has  recognized th at  it exists as a real ity and has cha rac ter ­ized it as proper under app ropriate circumstances . San lobello  v. Ne w York.  404 U.S. 257, 260 (1971). In  many urba n areas, it  has been going on without  official sanction for  a number of years,  in order to relieve heavily congested dockets. I'm sur e you are  aware, from your own experience in St. Louis, that  some sta te court judges have followed the recommendat ions of (he prosecutor  almost without exception.
My own concern has been that  deals are  being made  in chambers with  the judges heavily involved in the  nego tiatin g process. I thin k this  is wrong, and I think  that  it subv erts public  confidence in the  jus tice system. These who are  interested in the  rights  of the poor are  legit imately concerned th at  those righ ts are  being bar tere d away in back rooms by appointed counsel who a re un­willing  to  p ut out the  necessary effort to represe nt the  client.
The Eas tern  Dis tric t of Missouri has  neve r had this  problem. Its  docket is fully curr ent,  and  the judges quite  p roperly , in my opinion, have refused to per­mit any form of plea bargainin g other than recommendations to drop one or more of multip le counts. Othe r dist ricts, however, are  not so fortuna te. Viewing
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plea bargaining as I did, i t seemed to me far more preferable to put the bargain­
ing out in the courtroom where i t belongs and to disassociate the trial  judge from 
any par t of the bargaining process. Anyone who reads Rule 1 1( e)  with an objec­
tive eye will see t hat it operates to disassociate, rath er than implicate the trial  
judge in the process. lie  is expressly prohibited from partic ipatin g (he is not 
now prohibi ted). He is not bound to accept the bargain. Thus in those districts 
in which the re is no need for plea bargaining it would be the simplest of matter s 
for the tria l judge to tell the United States Attorney tha t he is not interested in 
hearing plea bargains and tha t will be the end of it. On the other hand, in those 
districts in which plea bargaining is a necessary fact of life, th is rule strengthens 
the integrity of the process by putting it in the open and leaving the tria l judge 
free to accept or reject it. As one who does not like plea bargaining as it is 
presently practiced, I voted in favor of the rule as draf ted because I believe it 
will curb the practices I detest and will regulate those practices sanctioned by 
the Supreme Court.

DISCLOSURE OF PRESEN TEN CE INV EST IGA TIO NS

A m atter  of increasing concern over the years has been the ex parte  aspect of 
presentence investigations. These reports, prepared by the probation office, are 
enormously useful to the tria l judge, providing they are accurate. During his 
trial , the defendant enjoyed the right  of confrontation and the right of cross- 
examination. Now comes the moment of sentencing. As it  presently stands, he is 
apt to receive a sentence based upon information which he cannot challenge 
because he ha s not seen. This has an enormous potential to undermine a defend­
an t’s view of our justice system. As soon as this rule was first proposed. I began 
to make presentence reports available to defense counsel (I  was then on the 
tria l bench). I had the full cooperation and support of the Chief Probation 
Officer. He felt tha t making the reports available to defense counsel would tend 
to keep them purged of rumor, ill-founded conclusions, etc. I want to say here 
tha t I never once encountered any problems with disclosure. The rule permits, 
under special circumstances, the tria l judge to withhold information, provided 
only tha t he sta tes upon the record those items upon which he relied in arrivin g 
nt a sentence. I don't  see how anyone can quarrel with t his  alter nativ e approach. 
I might say also tha t cases are now reaching the c ircuit courts in which prisoners 
are contending in lxxst-conviction motions tha t the trial  court relied upon er­
roneous evidence which they were not allowed to see. All of this could be ob­
viated by the new rule.

NEW RUL ES OF DISCOVERY

(Rules 15 and 1 6). I was surpr ised to read in the Attorney General's lette r dated 
June 17, 1974 that  the Department  of Jus tice did not review or consider the final 
drafts as submitted to Congress. I t was my very clear impression that Assistant 
Attorney General Will Wilson and thereafte r Assistant Attorney General Henry 
Petersen were regular atten dants at the Committee meetings and were accom­
panied by o ther representatives from the Department of Justice. I note from the 
commentaries, as was also the case in reactions to our proposed drafts , tha t 
defense counsel object to disclosure as required by Rule 15 and prosecutors object 
to disclosure as required by Rule 16. You will note th at the new approach follows 
closely the approach of discovery under Federal Rules of Civil Procedure. Pres­
ently, defendants must file numerous formal motions seeking discovery to which 
they are clearly entitled. The court then has to consider these and either grants 
them or overrules them subject to a meeting with the United States  Attorney 
for the purpose of seeing what  he is willing to show. Much of this paper shuffling 
is eliminated in districts which are using the so-called omnibus hearing pro­
cedure. As now set up, the rules simply provides for the interested party  to make 
the request, and the request is to be honored unless an objection is made, at which 
time the court becomes involved. I think this is a sensible and time-conserving 
approach, one consistent with the desire to expedite the tria l of criminal cases.

There seems to be some objection to the disclosure of names of witnesses. I t is 
my understanding tha t this is mandated in most of the state s and is considered 
a “must” in the minimum standards of criminal justice published by the Ameri­
can Ba r Association.

These rules left the hands of the Advisory Committee over two years ago. 
afte r more than a year of consideration. I think it is a fai r statement to say 
tha t they standardized the best practices employed by dist rict judges on an in­
dividual basis throughout the country. In the case of plea bargaining, where



th e d is tr ic t ju dge  lia s no  need fo r th is  devic e, he  is  no t comp elled  to  ut il iz e it.  In  
th e ca se  of  pr es en tenc e in ve st ig at io ns , th e  ju dg e ca n pro te ct  his  so ur ce s if  he  
ne ed s to. prov id ed  only th a t he le ts  th e def en dan t know  th e n a tu re  of  dis co ve ry , 
bo th side s are  giv en  an  eq ua l sh ot  a t ha vi ng  ac ce ss  to th e fa ct s on an  ex pe di te d 
ba sis .

I hop e I ha ve  no t im posed  upon  ou r fr ie ndsh ip  by such  ex te ns iv e re m ar ks,  bu t 
I ha ve  liv ed  w ith  th es e ru le s p re tt y  clo sel y, and I be lie ve  in them . I f  th er e 
is  an y tim e whi le  you a re  in the d is tr ic t th a t you ca n sp ar e fo r such  pu rpos e,  I 
wo uld we lcome  an  op po rtun ity to  vis it  w ith  yo u ab out th e ru le s in  pe rson .

W ith high  r eg ar ds .
Sincerely ,

William  I I.  W ebster.
Ju dg e W ebster. T st ar t where Ju dg e Lu mba rd  le ft  off, a nd  th at  is, 

the  r ule  was des igned to provide max imu m flex ibil ity and ap pli ca tio n 
in th e d iscreti on of the  tri al  judge .

As I am sur e you are  aware, the pro vis ion s fo r plea agr eem ents are 
con tain ed in rul e 11 which dea ls with pleas of  gu ilt y general ly.  I t 
pro vides fo r a va rie ty  of types of  plea  agreem ents, all of  which are  
practiced  in  varying  degrees i n d iffere nt distr ic ts of  the  U ni ted Sta tes , 
depen din g i n l arg e par t upon the  degre e o f congest ion in  those  courts.

F ir st  of  al l, i t is  con tem pla ted  th at  a plea agreem ent  ma y be reached 
with resp ect to the  submission  of a plea to lesse r offense. Thi s is no t 
at  all uncommon in reaching disposit ion s in di str ic ts which  are  
crow ded and even in dis tri cts  wh ich are  not crowded.

The pract ice  of drop ping  cou nts  wi th leave of cou rt is a for m of 
plea agreem ent . A nd I  would say th at  th at  pra ctice  is recognized  in all 
distr ict s in the U ni ted Sta tes.

Ot he r varieties include  an agr eem ent  no t t o oppose a plea agreem ent  
or reco mmending a specific sentence.

These  forms  of idea agreem ent  which ge t into the  sen tencing fu nc ­
tion  itself  general ly find thei r appeara nce or  presence  in congested 
di str ict s where the  jud ges have come, because of  the  pre ssure on th ei r 
docke ts, to dep end  upon the  U.S . at torneys to work ou t ap pr op riat e 
arrang ement s.

My own di st rict , t he  eastern di st rict  of Mis souri, is cu rre nt  both in 
civil and  criminal  cases. As a U .S. at to rney  the re  i t was not  necessarv 
fo r me, no r was T encouraged, to mak e anv recommenda tion s at  all  
wi th respect to  sentence, a lthough T was, a s T believe a ll U.S . a tto rneys 
are  allow ed to  do, pe rm itted  to recommend the  dr op ping  of some 
cou nts  in  m ult iple-c ount cases i n o rder  to achieve a p lea  of  gu ilty .

I mentio n th at  sim ply  so t hat  T might say  to  you th at  one does not 
have  to like plea b arga in ing to recognize t he  wisdom of th is  ru le. An d 
T su pp or t th is  rule  because T believe it does one imp ortant , th ing . It  
br ing s the process out into  the  open.  An d second, it  spec ifica lly tel ls 
the  t ria l jud ge  tha t he is no t to  be a pa rt  o f p lea agre eme nt discu ssions.

T have seen situa tio ns  in my exp erie nce  and  pra ctice  before St ate 
court s in mu nic ipa l areas tim e and tim e again  when the jud ge,  the  
prosecutor, and the defen se counsel would make dea ls ou t o f the pr es ­
ence of  t he de fend an t, deal s which were bind ing upo n the  jud ge  him­
self.  Th is rul e tak es into  account the  sta tem en t of the Supre me  C ou rt 
of  the  Un ite d State s in the  Santobello opinion in 1971 th at plea bar­
ga in ing is an  essent ial component of  the a dm in ist ra tio n of  jus tice , and,  
pr op er ly  adminis tered , it is to be encourage d. We fel t in ou r discus ­
sions and  in fac ing up to the  pro blems of  plea ba rgaining , th at  th is 
typ e of rule would help to provide  fo r pr op er  admin ist ra tio n of plea
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ba rgaining  wherever  it was in fa ct  pract ice d th roug ho ut  the Uni ted 
Sta tes . I t  pro tec ts ra th er  th an  dem eans th e tr ia l judge.  I t  does no t 
bin d the  tr ia l jud ge  to accept the judg men t of  an as sis tant  U.S. a t­
torney . The tr ia l judge,  as the  rules pro vide, may  de fer dec ision on a 
plea agreem ent  if  he even agrees  to  en terta in  one, un til  af te r he has  
reviewed t he  presentence rep ort .

In  my view, and I believe  in the view of  the othe r judg es  who are  
members of  th is committ ee, the  di st rict  jud ge  him sel f can  de termine , 
based  upon his  own sense of need an d his  own  docket, the exact  exte nt  
to which plea ba rgaining  will  be prac tic ed  in his  own com munity . 
Th ere  is no th ing under th is rule to  preven t the di st rict  judg e fro m 
say ing  th at  he does no t wa nt to he ar  a recom mendatio n fo r sentence , 
absolu tely  no th ing a t al l.

If , on the o ther hand , he feels  it is advisab le—and some of  them do— 
the  rule s pe rm it it. But  it  is ou t in open cou rt.

V  Those who are  inte res ted  in seeing th at  a de fend an t is sentenced fo r
a term,  or  fo r an am ount of  pu nishmen t com mensu rate  with  his  of ­
fense, and . there fore , th at  no dea ls be made to sho rtchange the  pub lic 
intere st are not  the only  ones concerned. We  are  also he ar ing in law 
schools  and  colleges and  in academ ic circ les concern fo r th e poo r who 
may  be sho rtc hanged by a b ehind- the-scenes plea a greement . T hey  have 
even g iven it a name. I t is be ing  called “th e invis ible  process .” I  suspect 
th at  you may have  alr eady  seen th at term,  o r if  yo u have not, I know  
th at  you will  he ar  i t in t he  fu tur e. Th e inv isib le process re fers to th at 
pa rt  o f the jud ici al system in the process of  ju stice which is n ot  out in 
open  cour t. Our  view is t hat th is  rul e pu ts it ou t in the  court roo m,  it 
tel ls the  jud ge  t hat he is n ot to be a  pa rt  o f it, and gives h im comp lete  
flex ibil ity to  de termine the  exten t to whi ch, in his  cou rtro om, wi th 
his dock et problem s, he will en te rta in  plea ba rgain ing .

Ha ving  p rac ticed  a s a defe nse  lawy er and a U .S. att orney, it  di d not 
tak e me very long to  realize  th at  one  or  two  mistakes  in sentence recom­
menda tion  will pu t the  U.S . at to rn ey  in tune  wi th the co ur t as fa r 
as wh at kind  of  sentence  he is go ing  to  offer, and if  the tr ia l judg e 
does not wa nt to e nter ta in  sen tence  recom menda tion s th e U .S.  at to rn ey  
is not  g oin g t o e nte r into  tha t type  of p lea  ag reem ent .

So in sum, the  d ist ric t jud ge  has lost  none  of  h is cont rol . I t  does not 
demean the  di str ict  judge,  it  prote cts  him. I t pu ts the  process out in 
the  open, and thereb y gives it  some leg itim acy —it  give s leg itim acy  

* to a pra ctice  which will  be followed wh eth er we pro vid e th e rules or
not.

Th an k you. Mr. C hairm an.
Mr. I I ungate [aga in  p residing ]. W ha t you are  suggest ing , I  guess,  

w Judg e, is t hat a l aw ye r will very qui ckly lea rn  wh at  s ort  of  sentences
the  jud ge  accepts and  does no t accept .

Ju dg e W ebster. Ind eed , he wil l.
Mr. H ungate . I f  the  pro sec uto r sug ges ts a sentence and the jud ge,  

gives a lesser one, then  the jud ge  is “sof t.” I f  th e p rosec uto r sugg ests a 
sentence and the  jud ge  wants  a st ro ng er  one, then the  j ud ge  is subjec t 
to crit icism  fo r be ing  too harsh . But  I  un de rst an d if  th at  pro sec uto r 
works wi th the judg e very long , h e will  d isco ver  what so rt of  sen tence 
to offer .

Ju dg e M ebster. And if he is before  a jud ge  who does no t wa nt a 
sentence recommenda tion , he will not  en ter  in to t hat  type  of  plea a gree ­
ment.
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Mr. Hungate. What  about the contention that when prosecutors and 
defendants are negotiating  they do not have the benefit of a presentence 
investigation?

Judge  Webster. I  think that is true, Mr. Chairman.  I  have talked to 
various judges who do use plea bargaining. And they find that since 
tho U.S. attorney a t least has access to prior felony conviction records, 
the Hoover sheet, that, tho recommendations generally are not too far 
off. I think tha t there have been some suggestions tha t the U.S. atto r­
ney ought to take  a more direct responsibility in the sentencing proc­
ess rather than  leaving it to the assis tant U.S. attorney. And certainly 
he can do this within his own office control. And I suspect tha t if one 
or two assistant U.S. attorneys are burned a couple of times, that  they *
will start  to do this.

Mr. H ungate. Some of the public defenders urge tha t a provision 
might be added tha t the court could not reject a plea of guilty solely 
because a defendant did not admit guilt, that the admission of guilt V
may not bo a constitutional requirement. The individual accused might 
voluntarily  and knowingly consent to the sentence even i f he is un­
willing to admit his guilt.

Judge  Webster. I think that is covered by the Alf ord  decision, Mr.
Chairman. If  there is a factual basis for the plea and the defendant 
has a legitimate and expressed purpose for wanting to plead notwith­
standing  his claim of innocence, it is not erro r for the  court to accept it.

Mr. Hu ngate. Do you think that Alf ord  covers it in such a way tha t 
it need not be put into the rule ?

Judge W ebster. That  is my present view, Mr. Chairman.
Professor Bemington. Mr. Chairman, may I just add the fact that 

the rule does contain a provision for the nolo plea. And the advisory 
committee note suggests that, for the defendant who does not wish to 
admit his guilt, a plea of no contest, is the appropria te route. And the 
rule provides that the judge should accept tha t plea if it is in the 
interest of justice to do so.

Judge Lumbard. Mr. Chairman, on the matter of plea agreements,
I th ink I should point, out that, which Judge  Webster intimated, tha t 
there are many district s where there are no plea agreements—for 
example, the southern d istrict of New York. There are no plea agree­
ments in the sense of an agreement on a recommendation of a part icu­
lar sentence. And the U.S. attorney will not partic ipate  in such dis­
cussions, and the judges do no t accept them. *

Mr. Hungate. Mr. Smith.
Mr. Smith. Judge Lumbard, we have a note here that as you state, 

in the southern district of New York they feel, several of the judges 
and the  U.S. attorney , th at a recommendation by the prosecution of a *
parti cular sentence would put pressure on the judges to accept the 
recommendation. And apparently, therefore, they do not do this.

Judg e Lumbard. Tha t is one of the reasons, Mr. Smith. But  i t has 
been done. When I became U.S. attorney in 1953 I put an end to 
the practice of  making plea agreements and making recommendations 
to the court. And there have been none since that  time.

Mr. Smith. But Judge Lumbard, you are of the  opinion, with the 
Judicial Conference, that  it is a good idea to have a standard procedure 
and bring it out into the open ?
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Judge Lumbard. I am. And in those dis tricts  where the U.S. attor­
neys and the judges are willing to engage in the practice, it seems to 
me tha t is a matter properly within thei r discretion. And what the 
rule attempts to  do is to provide the procedure so tha t it  is all laid out, 
and largely so tha t the defendant himself knows about it and the 
court is assured th at the defendant knows exactly what has happened, 
and why. and laying it all out on the record in that way as the rule 
would require means tha t the  defendant cannot at a late r time in some 
postconviction proceeding, claim th at he did not know what was going 
on. and that he was not fairly treated.

Mr. Smith. It  sounds like a good idea to me.
* Mr. H ungate. Mr. Dennis.

Mr. Dennis. Any of you who wish may address himself to this.
What happens to the theory, if you have all this done in open court, 

what happens to  the theory tha t you do not accept a plea of guilty of 
a man who claims he is not guilty , and  here he comes in and says he is 
going to plead guilty under th is agreement, and the judge savs, well— 
all this  is in open court—and the judge says, I do not accept this agree­
ment. and the man says in that case, I  change my plea, I am not guilty, 
and all this is in open court and in the newspaper, and before the court 
which is going to try  the case? And what happens to the idea tha t 
the man is innocent unless he is really guiltv, that you do not accept 
a plea if the man claims he is innocent, and then  he can backtrack  and 
say he is guilty one minute and innocent the next, according to whether 
the agreement is carr ied out, and this is all spread in the record and 
spread in the newspapers, and you go to tria l with that background ? 
That bothers me a litt le. I am not sure whether this open court busi­
ness is good or bad.

Judge Lumbard. Of course, if the situation is as doubtful as what 
you have described, the judge would be well advised not to  take the 
plea and require tha t the ease go to tria l.

Mr. Dennis. I  agree. B ut it still seems to me a little  odd to write 
up a record of th at kind and spread it on the public view. Wha t hap­
pens to the presumption of innocence? Here the judge knows the fe l­
low was ready to plead guilty to somethng, and everybody else in 
town knows it, too.

Judge Lumbard. Well, the presumption of innocence is something 
the defendant, advised by his counsel, can always waive. And as you 

» know, he most frequently does, because 82 percent of the convictions
in the Federal  system are by plea of guilty.

Mr. Dennis. I  am ju st wondering if an informal handling of this 
thing—not with the exclusion of the defendant or his counsel, but the 

’ way I always participated in it, the defense counsel talked with the
prosecuting attorney  and he talked with the defense counsel, and you 
got to a tentative agreement and then you went in together and talked 
to the court, and you never got a promise from the court as to what 
he was going to do. that was understood, but you got a fairly  good idea. 
And usually  most judges were decent enough to intimate that they did 
not think this was very good, if tliev did not. And if they did not, 
you went back and told your clie nt; I  do not th ink the  court is going 
to go along with this : do you want to do it  or  not? All this  was done 
privately, as you say, informally, but you did not spread  on the record
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this business of saying you are guilty  if you can get what you want 
and not quilty if you cannot, and I just  wonder whether it is an im­
provement or is not.

Judge Lumbard. I do not think  much of the backing and filling gets 
on the record. Of course, tha t has to  go on before the parties are in 
agreement. I  think  Judg e Webster's programs-----

Mr. Dennis. I am not really arguing, I jus t want to know what you 
fellows think  about it.

Mr. H ungate. Mr. Smith and I  have to go to tes tify in the  Senate.
Mr. Dennis, will you take the chair?

I would suggest tha t von go ahead with other witnesses until  we 
return . I have a number of questions for this  panel, so if you should 
be done before we return, I would like to ask this  panel to re turn  this 
afternoon.

Would 1 o’clock be a reasonable time ?
Mr. Dennis. That is what I wanted to know. &
Mr. H ungate. This is the group th at is the laboring oar in produc­

ing the proposed amendments.
Mr. Dennis. And then if  we adjourn a t noon you want to reconvene 

at 1 o’clock?
Mr. Hungate. And have this  group return. We will get back before 

noon if we can. We are answering a Senate summons.
Mr. Dennis [now presiding]. Go righ t ahead. Judge.
Judge  W ebster. If  T may respond, Mr. Chairman; first, I  thin k it 

might be good to point out tha t these are already being filed in the 
district  courts, both State and Federal cases, today based on the chal­
lenge that a promise made privately , an understanding with the judge, 
a promise by the t rial  court, a prosecutor, or a combination of the  two 
was broken. This rule attempts to put  those agreements out in front  
so that the court can ascertain in open court what agreements, i f any, 
exist, and what promises, if any, were made, what threats, what under­
standings  exist. And I think  tha t this will go a  long way to cuttin g 
down on some of the habeas corpus petitions tha t we are getting out of 
the prisons these days, based upon allegations of  private  deals. So that 
is a part ial answer to your question.

Another part ial answer to your question, i t seems to me, is tha t the 
tria l judge must, in taking a plea of  guilty, have a factual basis for 
accepting the  plea. And I think tha t problem is present in every case 
where a plea of gu ilty is offered and there is any backing or filling at  rall. So I  do not think  that the adoption of rule 11 will aggravate t hat  
problem. It is a problem tha t is there because of the  requirement tha t 
the judge believe that there is a factual basis for a plea.

I am inclined, going back to the first point, to think  tha t we will 
have less post-conviction challenges to the  process with an open court 
proceeding than we would if  the plea ba rgain ing process is not regu­
lated under Rule 11.

Mr. Dennis. What happens under this rule to the situation where the 
man says in effect, well, I am going to plead gu ilty to this, but I  am not 
guilty of anything? Does the judge go ahead and take it  then, if tha t 
is the agreement, or what does he do?

Judge Webster. I would not take it.
Mr. Dennis. I would not. either. But I suppose he could.
Judge Webster. The judge has discretion whether to receive the 

plea or not. And even on the decided cases—the First  Circuit says he
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has a serious du ty to consider it, the Dist rict of Columbia Court of 
Appeals says th at he has to have a good reason for not accepting the 
plea on either of those s tandards—the hypothetical question you gave 
would justify refusal to accept the plea.

Mr. Dennis. I t certainly would just ify it. That is for sure.
Do you think it is a good idea to allow the judge—I unders tand he 

can wait until he gets the presentence judgment  or report—but should 
he no t be required—otherwise is he not really letting the distr ict at­
torney set the sentence ?

Judge W ebster. Rule 32, which will be discussed, I presume, in the 
course of this hearing this  morning, provides tha t a presentence report 
shall be prepared in all instances except those instances in which the 
court states upon the record his reasons for not requiring a presen­
tencing report. So I think  the burden is on the court to demonstrate a 
reason for not deferring his decision until he has received a presentence 
report.

Second, the rules contemplate tha t the defendant may consent to 
the preparation of a presentence report in advance of his plea of guilty, 
so tha t there is a possibility at least t ha t the presentence report may 
have been made available  to the judge before the plea was taken.

Mr. Dennis. I thin k I understand all th at. It  jus t seems to me that  
ordinarily the court should have that. And, of course, he does not have 
to have it now, I  suppose. Bu t while you are writing the rules, maybe 
tha t ought  to be made a reference.

Judg e Webster. I  th ink a reference to rule 32 will show tha t there is 
a clear instruction to the distric t judge to have a presentence report 
prepared unless he is prepared to  state on the record why he did  not 
want one. And I  do not know of very many reasons why he would not 
want one. This is a very valuable tool, as 1 am sure the chairman 
knows, in assessing a sentence.

Mr. Dennis. Does any other member of the  panel, Judge Lumbard, 
Professor Remington, have anything to contribute to this rule ?

Professor Remington. If  I may, I will refer to the practice tha t you 
indicate has been engaged in the area in which you practice.

The rule as proposed would allow that  practice to continue, provided 
only tha t the judge does not engage actively in the negotiations. But, as 
I read the rule proposal, there is nothing tha t would preclude notice 
to the judge, in advance, of the results of the discussion between the 
prosecutor and defense counsel.

The only difference is that in many jurisdictions when that  has hap ­
pened, and when the case appears in court, and when the judge asks 
whether there have been promises made or an agreement, the defend­
ant must answer th at question “no,” because the answer “yes” would, 
under conventional plea of gu ilty practice, require the judge to hold 
tha t it is an involunta ry plea made as a result of a promise.

The problem is th at we are requiring defendants to answer “no” to a 
question where they believe the answer to be “yes.”

The proposed rule allows the defendant and counsel to give the 
tru thful answer, that is, yes, there have been discussions, and the 
consequence of those discussions are as follows. And we think th at is a 
much more healthy situation in the  administration of justice.

Mr. Dennis. What you are saying in effect, is that the informal  type 
of conference tha t I referred to could actually take place ahead of
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time, and the proceedings in open court would more or less rati fy what 
had already transp ired between the counsel on both sides and the court 
in the manner I described ?

Professor Remington. Th at is exactly the situation , provided only 
tha t the judge is not a p arty  to the negotiation, that is, th at he does 
not actively try  to settle the case.

Mr. Dennis. I am thinking tha t he would not be tha t either, be­
cause counsel either  go in and tell him what they have arrived a t, rec­
ommend—in fact, the rule very much encourages the practice, because 
it says, the attorney for the Government and the a ttorney for the de­
fendant may engage in discussions with a view toward reaching agree­
ment, and so forth.  So tha t i t not only allows but actually  encourages 
discussions of this sort. And as you indicate, it provides for a proce­
dure in which the court may ra tify the agreement if it th inks it in the 
interest  of justice to do so. You would see nothing in the rule, then, 
that would prevent the distr ict attorney  and the defense counsel, 
once they have arrived at  an agreement, from having an informal con­
ference with the tria l court before they went into the open court?

Professor Remington. I do not think  the rule is inconsistent w ith 
that .

Mr. Dennis. Now, coming down to your poin t th at this permits the 
defendant to answer truthfully, which I  appreciate,  do you think you 
run  into any possible constitutional problem there whatsoever by 
virtue of the fact that he says, now, this is a result  of a bargain?

Professor  Remington. I  (io not. As I read the Santobello case, the  
Supreme Court of the United States has said th at plea agreements are 
appropria te if conducted under proper  circumstances. And the rule 
tries  to insure that the circumstances are appropriate . The trial judge 
must also inquire  into  the question of voluntariness to make sure th at 
there were no threa ts or inappropriate methods used to exact a plea 
of guilty. Under those circumstances I  would thin k that the proce­
dure  is constitutional unless the court holds tha t the plea agreements 
are per se unconstitutional. But it seems to me that the Santobello 
case indicates the contrary.

Mr. Dennis. Judge Thomsen.
Judge Thomsen. I think  we must recognize the great variety of 

circumstances tha t the rule has to meet, Plea bargain ing is not just 
a regu lar procedure th at is always done in the same way. An enormous 
amount of plea barga ining goes on whether it is on top or in the 
bottom. You often have an indictment with a good many counts in it, 
and i t is quite routine for a bargain to be made tha t a man would plead 
guilty  to one count, and th at the other counts will be dismissed, which 
has the effect of limiting the possible sentence which can be imposed, 
of course. Many mail fraud cases have dozens of counts in them. And, 
of course, in tha t type of situation there is bound to be some sort of an 
understanding.

And I do not think  anybody really objects to that .
On the question of sentence, where the Government says it will 

recommend a par ticular sentence, the Goverment cannot bind the judge. 
And by and large, the judges of our court do not let them do it. And 
what often happens is that  when the facts are brought out they say 
that the defendant is going to plead guilty to this particular  count. And 
the Government has agreed tha t it will e ither recommend a  sentence
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of  n ot more  th an  x  y ears,  o r will  recommend a sentence of pro batio n, 
or  m ay say th at  it  will  no t oppose a sentence  o f pro bat ion . Th ere  are  
a grea t many varie ties th at  ba rgaining  take s. An d very  fre quently , 
where the  fact s have been brou gh t ou t and t he  de fen dant has  said, th is 
is it, the jud ge the n, before  he can accept the plea of  g ui lty , sti ll has  
to find th at  the  f ac ts sup port it. An d the  j udge  oft en says, you un de r­
sta nd  th at  I am no t bound to accept th is  recom mendation; and with 
the  knowledge th at  I am not  bound to accept  the recommenda tion , I  
will not accept  it u nt il I have seen the  presenten ce re po rt ; do you wa nt 
to  withdraw’ your  plea and go to tr ia l befo re some othe r jud ge,  o r do 
you w an t to sti ck  to  you r plea  ?

An d in the  gr ea t major ity  of cases, the  overw helming major ity  in 
ou r court , the ma n says,  I  wil l tak e a chance on you,  Ju dg e,  I  wa nt 
my plea to sta nd . An d in the  ove rwhelming major ity  of  cases the  
jud ge does give the recom mend ed sentence , because the U.S . at torney  
and the  de fend an t's  att orney between the m hav e been wo rki ng  out 
wh at they real ly be lieve  is fa ir.

Now\ a t the pres ent tim e, there  is so much discovery  by the  de fend an t 
o f what the  Government  has—the  de fend an t goes in and ta lks to the  
Governme nt. We have such  a pract ice  in  o ur  court  th at  we hav e very 
few motions fo r discovery. The  U.S . at to rney  knows wh at the jud ges  
will req uir e him  to give, and he gives it  au tom atical ly,  why  was te 
tim e go ing  to court ? By the  time you hav e ha d th at  and the y have 
tal ked it over,  the  U.S . att orney, of course, does not have the  bene fit 
of  th e presentenc e repo rt,  but  he has t alke d to  th e defe nse law yer w ho 
has giv en him  much inf orma tio n th at  is go ing  to be tol d to  the  
presentence man on the  one side, and the U.S . at torney  know s some 
th ings  whi ch the presentenc e re po rt  wi ll no t show—and th a t is 
possibly the  weaknesses of  the  Go vernm ent’s case—and the fact  th at  
the y may no t be able  to prove th is cou nt or th at  coun t. An d where  
it  appears  to be in the int ere st of jus tice and of ten  in  the  in terest 
of  the d efen da nt  th at there be a p lea,  he  should ge t th e op po rtu ni ty  of 
havin g pro batio n. An d since we are  ge tti ng  m ore  ade qua te prob ati on  
staffs, we are able to do a be tte r job  wi th  it.

Al tho ugh you  hav e ha d some let ter s fro m jud ges who I  know and 
who I respec t, also ma ny jud ges  w’ho I know and respec t equ ally , 
inc lud ing  the ma n who I  th in k is alm ost  general ly recognized  as an 
ou tst an ding  cri mina l jud ge,  Ju dg e W al te r Hoffm an of  No rfo lk,  w’ho 
you hav e pro bably  seen or heard  here, has sa id th at he finds no 
difficulty at  all  in wo rking  under a pro ced ure  in his  court  sim ila r to 
wh at the pro posed  ru le prov ides . I would  say  fo r mos t of the exp e­
rien ced  jud ges who  I  know, if  a  jud ge  does no t w an t to do it there is 
no th ing in th is  rul e th at says he has  to. The flexib ility of  th is rul e to 
meet a ll sor ts of  si tuati on s and  to  t ake c are  o f t he  view’s o f all  sorts  o f 
jud ges  is one of it s st reng ths , I  th ink . A nd w e do not ha ve secret s where  
the  peop le say , why did he  do that .

Mr. D en nis. Than k you, Ju dge.
I ga ther  fro m our correspondence  here , wh at lit tle  chance T have 

had to  look at  it, th at  th is  is one o f the most  controver sia l rules.  An d, 
there fore , I wa nt  to  g ive  every  man  on the  pan el, all of whom are  in 
support  of  the rule , a s I underst and it, an op po rtu ni ty  to presen t an y­
th ing he would like to a t t his  point.

44 -623— 75------ 3
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Judge Thomsen. May I call your attention to this? I know and respect very much the judges who have written you. But  they are relatively few when you consider the great number of judges in the country. And we sincerely believe tha t the grea t majori ty of judges who have not written to you are not writing  because they are satisfied with the rule.
Mr. Dennis. T hat  is usually the case, we find that in the Congress, too.
Does counsel have anything he would like to inquire about?
Mr. H utchison. The changes in rule  16(b) provide tha t the prose­cution is ent itled, upon request, to inspect and copy cer tain tangible items in the possession of  the defendant, and under  rule 16(d) (2), if %the defendant  fai ls to comply with that  request he may be prohibited from introducing the evidence. What is the advisory committee’s position upon the constitutionality of this? It can be argued tha t the defendant is compelled to produce certain items of evidence, contrary  Vto the fifth amendment, and that if he does not, he may not be permitted to introduce the evidence, contrary to the sixth amendment.
Professor Remington. Mr. Hutchison, the committee came to the view that  it  is constitutional to require the defendant to disclose prio r to tri al those things, or at least some of those things,  which he intends to use at the  tri al. The theory is tha t of Justice Roger T raynor, who was confronted with tha t question as a member of the Supreme Court of California. He said th at it is not inconsistent with the  fifth amend­ment to  say to a person th at if you intend to use evidence, you must disclose tha t prior to trial.  There is nothing tha t compels disclosure of material which the defendant does not intend to disclose later.The ride merely provides for the t iming of  th e disclosure. It  is, as discovery typically  is, an antisurprise rule. And it says, if you are going to introduce evidence—and it also says to the Government, if you are going to introduce evidence—it is desirable tha t the other party  be aware of th is in advance of tri al to enable him to prepare so tha t lengthy interruptions of trial may be avoided.
Now, t hat  is not to say t ha t it is an unimportant or not a difficult issue. And there are those who do urge tha t, despite the holdings to the contrary,  there is a fifth amendment problem. As I understand the state of the law, the view of Justice Traynor is the prevailing view. Most courts confronted with tha t specific question have, I be­lieve, come to that conclusion.
Mr. H utchison. What about the sixth amendment question? I f the defendant fails to  produce the evidence, the penalty  is prohibiting him from calling a witness or introducing the evidence? Is tha t settled by your answer to the fifth amendment question ? *Professor  Remington. My memory is t hat  the rule does have a sav­ing clause. I t does give the judge the a uthority to allow the  introduc­tion of the evidence, despite the failure to disclose, if there is cause shown for the failure to do so. The rule is not absolute. But if the defendant refuses to  disclose, and there is no reason for doing so, he is precluded from offering that  at the time.
Mr. H utchison. Is not the impact of this rule to permit  the Gov­ernment, with a large army of investigative agents, to go out and to question and examine and run an investigation of the defendan ts case, giving the Government an unfair advantage? It  already has a great advantage in the FB I and its other investigative tools.
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Professor Remington. Tha t is an argument that  can be made. The 
committee was assured by its members who have had experience with 
discovery in places like California  that tha t kind of thing does not 
happen. It  is difficult to be certain  tha t abuses of  the rule will not 
occur. But the committee came to the conclusion tha t the risk of abuse 
is safeguarded by the discretion given the judge.

There is another argument  made, and  th at is tha t giv ing discovery 
to the Government is relatively meaningless, because defense counsel 
will say, we have not decided what evidence we are going to use, and 
when we decide we will, of course, give you notice, but tha t decision 
does not take place until the  trial.

But in a significant number of Federa l distric ts there are experi­
ments going on with new procedures such as the omnibus procedure 
where the judges are trying to have a maximum number of issues 
resolved prior  to trial . It  is generally thought tha t this kind of pro­
cedural innovation can be undertaken  only if there is relatively full 
disclosure by both sides. The experience in these districts  has been 
tha t the kind of abuse which you fear does not occur.

Mr. H utchison. I take it, then, tha t you would say tha t the use of 
the FB I or other investigative tools by the Government after the 
defendant has disclosed evidence, would be an abuse under the dis­covery rule?

Professor Remington. No; I thought by your question tha t you 
were indicating tha t it might go beyond tha t. If  physical evidence is 
disclosed, certainly  the idea is tha t i t would be subject to appropriate  
examination. In the case t ha t Justice  T raynor had, it was a question 
of medical examinations of a person whose defense to a rape prosecu­
tion was tha t he was impotent. It  is very difficult to li tigate that  kind 
of question without knowing what those medical reports are, and ver y 
difficult for the prosecution if i t is confronted with the medical reports 
in the  midst of the t rial. I t seems to me imp ortant and in the interest 
of justice to suggest to a defendant  t hat , if he is going to introduce 
medical reports, he make tha t fact known to the prosecution pr ior to 
trial in order to give the prosecution an opportunity to prepare its 
case in an appropria te way. I  thought you were raising  the  question 
which is sometimes raised against discovery, and tha t is, i f you allow 
either side to find the  other side’s theory of the case, you create the 
risk of fabrication, tha t is, you create the risk of a fabricated prose­cution or a fabricated  defense to meet the theory of the other party .

Mr. Dennis. You have, Air. Remington, a simila r constitutional 
question which exists, in your rule about notice of  alibi, tha t you do 
hero in this discovery matter.  I n other words, if you do not give you r 
notice of alibi it cannot put  the evidence in except in the court’s dis­
cretion, as 1 understand it. We have had a statute like tha t in my 
State for a long time. I have always wondered about the consti tution­ality  of it.

Professor  R emington. I t is the same issue, Air. Chairman, an issue 
which has not yet been resolved definitely. It  is the view of the ad­
visory committee that,  with adequate authority  fo r the judge to waive 
the sanction, the rule is constitutional. W ithou t the sanction of exclud­
ing the witnesses’ testimony the requirement of pretr ial disclosure is- not enforceable.

I might say tha t it was interesting that , of the membership of the 
advisory committee, the strongest proponents of requiring the defend-
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ant to give discovery were the defense counsel on the committee. Their  
reason was that the kind of discovery which they thought app ropri­
ately to  be required of the  prosecution was not feasible unless discov­
ery was reciprocal. And in their view it  was extremely important to 
have disclosure pr ior to tri al. Somewhat to my surprise, the strongest  
arguments in favor of the requirement of defense disclosure were 
made by experienced defense counsel such as Joseph Ball from 
California .

Mr. Dennis. These things definitely work both ways, there is no 
question about that. It  is a great help to make the prosecution say 
where and when what claims have happened, and make them produce 
evidence, and so forth, there is no question about that.

Mr. Blommer.
Mr. Blommer. Thank you. Air. Chairman.
I would like to inquire about rules  4 and 9—I think the change in 

rule 4 will cause a very large increase in the use of summonses. The V
note gives no reason for this change. I wonder if  that  can be explained.
What  benefits are going to accrue by changing arres t procedure?

Professor Remington. The question is where the responsibility 
should lie for determining whether a person is to be arrested  pursuant  
to a war rant  or asked to respond to a summons.

The language of the rule as it is now proposed was agreed upon only 
when the rule reached the standing committee. However, early d raf ts 
had raised this question. I  know t ha t the Department of  Justice op­
poses this change in rules 4 and 9. When the  tentat ive d raft s were cir ­
culated in 1970 the Department of Justice responded in wr iting  to the 
advisory committee. One sentence of th at response identifies the  posi­
tion of the De partme nt: “The decision as to whether a summons or an 
arrest warrant should be used is properly le ft to the executive branch.”

It  is the view of the advisory committee that  the decision as to 
whether a person is to  be summoned o r arrested is proper ly left to 
tho judicial branch. The reason is tha t, left  to  the executive branch, 
there are sometimes pei’sons who are arrested, who suffer the  consid­
erable consequences of ar rest  where there is no adequate reason for  the 
-arrest. I recognize ami have respect for the argument  on the other 
side, an argument which, I  assume, the Department of  Justice, repre­
sented here this  morning, will make.

Mr. Blommer. I understand. My question is. though, a re you say­
ing that the reason you are going to recommend the change is to pro- *
tect law enforcement officers?

Professor Remington. No; the reason is to put this very impor tant 
decision, in many ways the most important decision from a citizen’s 
point of view, in the hands of a judicial officer. *

Mr. Blommer. Let. me ask you this. If  the Government believes that 
an a rrest  warrant should lie issued the rule allows the Government to 
state a valid reason for the arrest warrant. Wha t in your opinion or 
in the opinion of the Judic ial Conference, would lie a valid reason?

Professor Remington. I would think  that  any of the reasons that 
are identified in the le tter from the Attorney  General, the expectation 
that the person would not respond to the  summons, or that  the person 
will secrete or destroy evidence.

There is a very important and very difficult question to which the 
rule dot's not speak, and that is whether a desire to effect a search inci-
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dent to an arres t is a valid reason for the issuance of a warant.  The 
rule is silent on this point. In h is let ter the Attorney General indicates 
tha t as a consequence of the rule there will be pressure to effect an 
arrest without a warran t, ra ther  than going before the judicial officer 
and requesting a warran t. The rule does not preclude thi s possibility. 
It  merely says that  if you are asking a judicial officer to authorize 
the taking of a person into custody, you must give a reason why the 
taking  of the person into custody is justified.

Mr. Blommer. I f a man is arrested by an officer without a  warran t, 
and evidence comes into possession of the Government a t tha t time, 
at a suppression hearing, can the defendant raise the question that  a 

k . valid reason did not exist to bypass the summons procedure, and 
thereby declare the a rrest invalid, and the evidence suppressible ?

Professor Remington. I  do not think so. Court have not held, as 
yet anyway, tha t a failure to get a war rant  is grounds for suppressing

* evidence obtained as incident to an otherwise lawful arrest. There is 
also concern as to whether when there is an arres t war rant  and a 
search incident to the arrest, the defendant can litigate whether the 
reasons for  the  issuance of the warrant  were adequate. The rule does 
not speak to  t hat  issue, and it would, therefore,  be le ft to courts con­
fronted with tha t question to decide.

Mr. Blommer. Thank you. I have no more questions, Mr. Chairman. 
Mr. Dennis. Gentlemen, going back to rule 16 for a moment, I gather  

from the file here that one of the more controversial parts there so far 
as the Department of Justice is concerned, is the requirement th at the 
Government furnish a list of witnesses. Now, that  strikes me as a 
very fai r requirement, generally speaking. But I also see thei r point 
tha t in some types of cases it may be very dangerous for the witnesses. 
And I would be glad to have the comments of the panel on tha t 
subject.

Professor Remington. Mr. Chairman,  this is an issue which has 
confronted the Advisory Committee for the entire  period of my 15 
years as a member of and reporte r for the Advisory Committee.

The D epartment of  Justice, represented on the advisory committee 
over the life of the committee, has vigorously and sincerely presented 
the view that,  in the Federal system, there are instances in which dis­
closure of the identity  of a witness prio r to tr ial does subject that wit­
ness to very serious risks of  harm or death. The issue has been dis-

* cussed in detail by the advisory committee over 15 years. The result 
is a proposal which tries to deal wi th the  issue by giving  to the judge 
the authority to make a protective order , and also autho rity to allow 
the Government to take the witness’s deposition under rule 15. Rule

'  15 expands the  rig ht to take p retria l depositions to include depositions
on behalf of the Government and to allow the  Government to use such 
depositions. The hope is tha t the existence of the deposition and the 
oppor tunity to use that as evidence will lessen the incentive on the part  
of anyone to t ry to tamper with the witness and change his story.

Mr. Dennis. Y ou have recognized the problem, and you have two 
safety  valves. One is your  protective order  which would in effect, I 
guess, waive the  requirement in certain cases on a showing. And the 
other is the  fact  that the Government can preserve the testimony. And, 
therefore,  I suppose, why bump a man off when you have already got 
his evidence ?
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Professor R emington . The hope is th at  th is  is a  rea lis tic  expectatio n.
Mr. Den nis. I th ink those are  in tel lig en t at tempts to  mee t the  

prob lem.
Is  the re anyone else who wants  to co ntr ibute  som eth ing? I  know  

th at  is one of  the  questions  th at  will be rai sed  here .
Ju dg e W ebster. The only th ing I might  contr ibu te on th at , Mr . 

Ch airm an , is th at  th is  problem seems real ly  to  be a Fe de ral co ur t 
prob lem. I t  does n ot seem to  present any problems in  most of th e S tates  
where endorsemen t of  th e witnesses is req uir ed  as a mat te r of sta tu te , 
an d is recommended by the Am erican  B ar  Associatio n min imu m 
sta nd ard s.
• Air. Den nis. Of  course, the sanctions va ry  now. In  my own St ate 
of  Indian a,  unles s th e rules have chang ed since  I  hav e been up  here , 
which they  may have, th ey  always said th at you ha d to end orse  the 
witnesses on the  i nd ictme nt.  Bu t the  only san ctio n was  that  i f you did  
no t pu t them  on the  i nd ictme nt and  you d id  not show up fo r t rial , you 
could not get  a con tinu ance. So t he re  w as not  too much incentive. Of  
course, I th in k it  is a fa ir  th in g to do my sel f in gen era l, to let  t hem  
know who is going  to t es tif y.  B ut  I  do see the  pro blem .

Counsel suggested  a general  phi losoph ica l question here which I  do 
not know rea lly  if  any bod y can resolve. But  it  comes  to  this . Some of  
these rules , as we hav e alr eady  not iced , rai se possible constitu tional 
prob lems. A nd, o f course, they  ar e ru les  promu lgate d by and a pprov ed 
by  th e Supreme C ourt, which  is t he  ultimate au thor ity  on wh at  is c on­
sti tu tio na l. So wh at  is th e situa tio n if  we challeng e on cons titu tional 
gro unds a rul e which  the court  has  alr eady , by implication, at  least, 
throug h its  prom ulg ati on  suggested is cons titu tional ? Is  there  any  
inh ere nt  problem  in th at ? That  is probably one of  thes e law school 
ty pe  questions, bu t it  is an in ter es tin g quest ion.

Pro fes sor R emington . I  th ink not , Mr.  Ch airma n. However  wise 
the rule ma ker may be , one can never foresee the exact con tex t in  w hich 
a pa rt icul ar  rule ma v rai se a serious cons tituti onal ques tion.  I  do not 
th in k the  cou rt wou ld feel bound merely  because it  pro mu lga tes  the 
rules, lieeause One cannot, foresee the  circum stance s in which the con ­
sti tu tio na l i ssue m ay arise in a pa rti cu la r case.

Mr. Den nis. I  th an k you.  Pro fessor .
Counsel  says he has more  ques tions  about ru le 16.
Air. Blommer. The question is no t exact ly on how the  rule will 

work . It  seems t o me in (a )( 1 )( C ) there have  l>een s ign ific ant  ch anges 
in the burde n on the de fend an t as fa r as mak ing a showin g to see 
wh at  is in the  Go vernm ent’s files. In stea d of  ha ving  to demo nstra te 
to the  court  t ha t his  req uest  was m ate ria l and  reasonable,  as I  r ead the  
rule, t he Government  is un de r a du tv  to  hono r a request by the de fend ­
an t fo r an vthing  that  is m ate ria l. The rule says, the th ings  which are 
“m ater ia l.” AIv ques tion  is, and  let me pre fac e it by sayin g th at it  
seems to me th at  any defe nse  counsel wou ld th in k th at  an ything  in 
the  G ove rnm ent  file would  be ma ter ial , and would requ est every thing . 
I f  the Gov ernment refu ses  the de fend an t’s request  it seems to me th at  
pu rsua nt  to (d )( 2 ) the y would have to  lit igate. Now, wo uld n’t  th is 
not only cause pr et ria l lit iga tio n,  bu t in effect forc e them to  arg ue  
the  issue—tha t is, the  Government  mu st describe ev ery thing  in its 
file, th at  it is re fusin g to tu rn  over. Ho w can a jud ge  refuse  to  orde r 
the  Governme nt to tu rn  ove r som eth ing  to  the  defense on a find ing  
th at  is not  m ate ria l ? I  do not  see how t hat  bu rden  could be  made either.
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Pr ofessor R emington. M r. Ch air man , if  t he  reference  is to  (a)  (1) 
(C ),  it relate s to docume nts and tan gible  objects, which I th ink to 
some ex ten t lim its  the  que stio n, th at is, it  does no t spe ak to  any  evi ­
dence , bu t only docume nts or  tan gible objects. I t  is true  th at  the  
question is one of  mater ia lit y,  mate ria l to the  pr ep ar at io n of his 
defense,  or  intended fo r use by th e Government  as evidence in chief 
at the tr ia l, or  was obtained fro m or  belonged to the defen dant.
Bra dy  v. Maryla nd  prob ab ly requir es disc losu re as a m at te r of 

cons tituti onal law if  it is mater ia l to  t he  defense. I  do no t know’ how 
any pro sec uto r c ould  a void disc losure  and resist the claim th at  it  w as 
a vio lati on of  Brady v. Maryland.  It  seems to me be tte r to hav e the  
rule spe ak to the issue th an  it  is to  leave it to subsequ ent lit igat ion.  
Most defe nse  counsel  will  mak e a Bra dy  v. Maryland m otio n any way 
to ask  d isclosure of any  evidence  which  may  be exculpa tory. I  do not  
know wh ethe r “m ater ia lit y” and “exculp ato ry” are  synonymous in 
th is  context,  bu t I  th in k they  are.

Ju dg e W ebster. I f  I may ad d to  tha t, as Pr ofessor Remington  h as 
po inted  ou t, it  only  dea ls wi th two  ty pes of evidence , the  ta ng ible evi­
dence th a t is go ing  to be used— whi ch c ert ain ly  de fen dants  hav e a ri gh t 
to see—an d the fav ora ble  evidence. Now,  th e pra cti ce  in most of  the 
di st rict  court s which tr ia l jud ges  hav e sou ght to  avo id by mea ns of 
the omnibus he ar ing is a routi ne  motion  fo r discovery un de r the 
prese nt ru le 16 which then comes befo re the  court . I n  a  very sig nif icant 
numb er of  di str ic ts the  tr ia l jud ges are  routi ne ly ov er ru lin g the  mo­
tio ns  wi thou t pre jud ice  pend ing  a conference wi th  t he  U .S.  att orney, 
af te r wh ich  tim e the  pa rti es  can come back if  the y are  sti ll havin g 
difficu lty. Now, wh at w’e hav e done here sim ply  is to  say,  th at  is no t 
necessary . Th e rule s say to  th e Gover nment , w’hen th e de fend an t re­
quests to see the evidence  you  are  go ing to use ag ains t him , you  will  
show’ it  to  him  un less  you  ha ve a good rea son fo r not  do ing  so, in w hich  
case the n you can come back t o the court . T hi s is  court -tim e-cons erv ing  
wi tho ut a ny  pre jud ice  a t al l to  the  U.S . a tto rne y.

I f  the re  is som eth ing  t hat  he does no t feel he has to  show, th e rules 
provide  an op po rtu ni ty  fo r him fir st to  seek  court  rel ief , ins tea d of 
requ iri ng  t he  de fen dant to  mak e a court  sho win g in each inst ance. I t 
saves  the co ur t time . I  th in k the  overw helming  major ity  of  di st ric t 
court s are  pe rm itt in g such discov ery  fol low ing  vario us  he ar ing pr o­
cedures. They may  deal wi th it  in  te rm s o f o ve rru lin g the  motion , they  
may  let  the m otio n li e the re.  B ut  they  have been r equir ed to  sit  in c ourt 
and list en to defe nse counsel subm it motion s fo r disc overy, and th is 
rul e sim ply  s ays  to  the Government , do wha t you know  you are goi ng 
to have to do anyw’ay. I f  you  th in k there is some reason why  you 
sho uld  not , come to see me about it.  T hat  sho uld  save  a lo t of  cou rt 
time.

Mr. Blommer. In  effect, I guess you are  say ing  here th at  in the  
case of  th is class of  evidence the Go vernm ent sho uld  t ur n over every ­
th in g it  has to  the  de fend an t as a m at te r of good  practic e.

Ju dg e W ebster. Yes, indeed .
Mr. B lommer. Tha nk  you.
Ju dg e W ebster. W ell,  in th is  class, unless there  is some  spec ial ex­

cep tion  which I  can not ill us trate ri gh t now’—in  a ve ry  few ins tances  
the y can go to the  cou rt f or  reli ef.

Mr. B lommer. Than k you.
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Judge Lumbard. 16(e) (2) specifically provides, with respect to in­
formation not subject to disclosure, generally speaking the Govern­ment’s work product.

Mr. Blommer. Judge  Lumbard, could I ask you a question about tha t ? It  seems to me that the existing rule, ta lking about the internal 
Government memorandum, excepts thi s class of tests and medical ex­aminations and tha t type of thing from the notion th at internal Gov­
ernment memoranda are not discoverable. But  yet, in proposed rule 
in (a) (2) the exception is expanded from what I think is stated in the existing rule as (a) (2) to paragraphs A, B, and D. In  other words, it talks about general statements by defendant. Now, the note says 
tha t it does not intend to get to the law on internal Government memo­
randa which m ight contain the substance of a  de fendant’s statement. Yet, this change in the exception seems to be lying within the rule. Do you follow me on that?

Judge  L umbard. Yes. This would have to be subject to  a court rul­ing in a part icular case i f there is some doubt about whether or not 
information in the Government files should be disclosed.

Mr. Blommer. My question is, “W hy did the advisory committee 
change the exception if it did not intend to change the law?

Professor Remington. Mr. Chairman, tha t is a  fai r question. If  I 
were to answer it adequately it would take some time. I will be glad to check our files and see if I  can respond adequately in writing.

Mr. Blommer. Thank you.
Mr. Dennis. I  have one question on rule 12. W hat is the rationale 

for providing th at a ruling on p retri al motions may be deferred afte r 
the verdict? There is a change, as I understand it, in the rule. And it strikes me tha t the unusual thin g to do in such a case is to make a motion to suppress evidence. For  instance, Why would you want to 
defer a ruling  on tha t until after the verd ict? What is the reason for 
the change? The present rule says you can defer i t until the termina­
tion of the tria l of tho general issue ra ther than  ahead of time, but 
this goes a little further . That is rule 12(e), I think.

Professor  R emington. Mr. Chairman, again t ha t is a fa ir question. With your permission, I would like to look carefully at  the background 
and will be happy to prepare an answer for  you.

Mr. Dennis. By all means. I just happened to see it as I went through and wondered about it.
Gentlemen, we thank  you very much. If  there is anyth ing any one of 

you wants to say before we pass on to the next group of witnesses, I would be very happy to entertain it.
Judge Webster. Mr. Chairman, I hesitate to encroach upon your 

time. I believe you asked one question relating to presentencing reports 
as it dealt with plea bargaining. We have received a few comments in this area which are published in the House document of commentary with respect to disclosure of presentence investigations. And it might 
be approp riate  for us to comment briefly upon our think ing and our 
answers to the concerns tha t were expressed by some of the judges.

Mr. Dennis. Please do so.
Judge Webster. Firs t, I am sure tha t the chairmen and the mem­

bers of the committee are aware that a trial is a search for truth. While 
it is an adversary  system, it ought to be a system th at the defendant 
understands to be working, and he ought to be aware of every aspect
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of  the  t rial . Th e pra ctice of havin g the rig ht  of  c onfro nta tion of  wi t­
nesses and  the  ri ght to d isp rov e evidence, an d so for th , works effectively 
up  un til  the motion  fo r conv iction. An d the n comes the  tim e fo r sen­
tence.  Th e de fend an t sees the  jud ge  wi th a sheaf of  pape rs th at  say 
th ings  about him  th at  he is no t allow ed to  see an d his  a tto rney  is no t 
allowed  to  see. T hi s is subvers ive of confidence in the  sys tem of  ju stic e 
as a m at te r of  pr inc iple. The co mmittee  fe lt t hat  we shou ld l egi tim atize 
wha t many jud ges are  do ing  t hrou gh ou t the coun try , and th at  is, re­
qu ired th at  the  p rese ntence  r ep or t be m ade  a vailable  to  the  d efe ndant 
or  his  at to rney  unle ss there are  good  an d sufficient reasons fo r not  
do ing  so.

» Th e ap pe lla te  court s are  fu ll of  cases tod ay,  as I  ind ica ted  ea rlier,
where  the de fend an t is cla iming  th at  his  sentence  was enhanced be­
cause of  a  r eco rd of convict ion which was i tse lf inv alid because  i t was 
uncounseled or  fo r some othe r reason, or  where  the inform ati on  was 

r  ina ccura te or  untrue, bu t t hat  he did  no t h ave  an  o pp or tuni ty  to  re fute
it  at  the tim e of sentence. On appeal we have been able  in some in­
stances  to  affirm the tr ia l judge because  the inform at ion was clearly 
hears ay—for  ins tance, it  is r eport ed th at  he is  eng aged in  oth er offenses 
an d the tr ia l jud ge  wou ld sure ly know  th is  as hea rsay. Bu t the  pr e­
sentence  r ep or ts are  not always  couched in ter ms  of rum ors.  They are
usua lly  made as  stat em ents o f fact.

An d so, fol low ing  the  recommen dations  of th e Am erican  B ar  As ­
soc iation,  we de cide d t hat it was n ot eno ugh  m erely to pe rm it the t rial  
jud ge  to disclose the con ten ts of the  sentence  rep or t, bu t ins tea d he 
sho uld  be req uir ed to  do  so, e xcluding  from  t hat  disclosure  such  i nf or ­
ma tion as dia gnost ic mate ria l and  othe r inform at ion whi ch migh t 
ac tua lly  ha rm  the de fend an t if  he ha d access to  it. Th ere  is an area 
of  d isc ret ion  h ere  on the  par t of the tr ia l jud ge.  T he  o nly lim it on his 
discre tion is set fo rth in th is  rule , an d I th in k th is answers a good 
dea l o f concern a bout c onf ide ntiali ty a nd  so fo rth . I f  he does n ot choose 
fo r his  own reasons to disclo se t he  p rese nten ce re po rt  to the de fen dant  
or  att orney, he mu st set fo rth on the record  in summ ary  form,  o ral ly 
or  in wr iting , the fac ts con tain ed in the rep or t upo n which he reli ed 
in  asses sing the sentence. We th in k th at  is minim um fa ir  play  fo r 
the defe ndant.

An d then  th e de fend an t cannot  l ater  claim  that his  pu nis hm ent w as 
enh anced by othe r fac tor s. Wh ere  the  j udge  s aid , “Here , you have g ot

* a record  of two felony  convict ions  fo r thi s, you hav e been in troub le 
before  this, and th is  is a serious  offense, in rel ati on  t o some oth er con­
duct,  a nd  I  t hi nk  I  am going  to  have to tak e tho se th ings  into con sid­
er at ion”—at  least  a t the  tim e of allo cut ion  o r s ent enc ing  th e rule gives

* th e de fend an t an  o pp or tuni ty  to meet  th ose  th ings  if  t hey are  in fac t 
no t tru e or  if  the re is a n answer  to  them . An d I th in k very sim ply  it 
is no t a leg itimate  c om pla int  t hat  thi s requires divu lging confidentia l 
infor ma tio n.

As  soon as t hi s ru le was sub mitted  to  the bench and  ba r, as a di str ic t 
judge I  s ta rted  r ou tin ely  m aking  th e in form at ion ava ilab le. I  had the  
whole hea rted coo peratio n of the  chief prob ati on  officer. II  said, th is 
wi ll clean it  up , we will no t be ge tti ng  a  lot  o f garba ge  p ut  in the re­
po rts  now, I  am glad  to ha ve i t come this  way.

I  sent the defe nse  at to rney  to the probati on  officer. I  did  no t give 
him the  rep or t. He went to the  pro batio n officer, and  if  there were
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any problem s wi th the rep or t, then the probati on  officer came to  me 
and I made a jud gm ent as to wh eth er to release the  repo rt  or  to  do 
as thi s rule pro vides,  se t fo rth  on  t he  record  a  sum ma ry of  those only  
which I reli ed upon .

And it  worked beau tifull y. I am abs olu tely  co nvin ced th at  thi s rul e 
will  go a long way tow ard  sa tis fy ing th e man in pri son  th at  he  was 
no t somehow snoo kered at  the very  end  of  his  tr ia l in the  sen tencing 
process.

Th an k you, M r. Chairma n.
Mr. Den nis. I th an k you. Ju dg e Webste r, fo r th at  contr ibu tion, 

which I th ink was worth  m aking.
Ju dg e Lu mba rd , did  you  have  som eth ing  you wanted to add? «
Ju dg e Lumbard. I  have  no thing  to  a dd. Tha nk  you, Mr. Ch airma n.
Mr. Den nis. Judg e T homsen.
Ju dg e T homsen . ATay I  say we have done  the same th ing in the  

Dis tri ct  of  M arylan d fo r 15 yea rs wi thou t any difficulty, wh at Ju dg e 1
Webste r said.

Mr. Den nis. Gentle men, on be ha lf of th e commit tee,  I  th an k you 
fo r you r appeara nce here th is mo rning. An d I  wa nt to rem ind  you 
th at  th e chair ma n sa id he would like you to  r etur n.  So we will  reco n­
vene in the  n eighbo rhood of 1 o’clock. I sug ges t you gen tlem en migh t 
ret urn at  ap prox im ate ly th at time.

Tn the  mea ntim e, tha nk  you very  much.
The next  gro up  f rom  whom we will he ar  repres ents the  D ep ar tm en t 

of  Justice.  I believe th a t Mr. W. Vincent Ra kestr aw , as sis tan t at to r­
ney general fo r Le gis lat ive  Affairs , is here .

You mi gh t, if  you will.  Mr. Rakestraw , int rod uce  and name your  
colleagues so th at  we will  have th at fo r the record.

TESTIMONY OF W. VINCENT RAKESTRAW, ASSISTANT ATTORNEY
GENERAL, LEGISLATIVE AFFAIRS, U.S. DEPARTMENT OF JUS­
TICE, ACCOMPANIED BY H. M. RAY, U.S. ATTORNEY, NORTHERN
DISTRICT OF MISSISSIPPI; RICHARD L. THORNBURGH, U.S. AT­
TORNEY, WESTERN DISTRICT OF PENNSYLVANIA; HENRY F.
GREENE, EXECUTIVE ASSISTANT U.S. ATTORNEY, DISTRICT OF
COLUMBIA: AND MICHAEL W. DOLAN, ATTORNEY, DEPARTMENT
OF JUSTICE

Mr. R akestraw. Tha nk  you, Mr . Ch airma n.
I f  I may hav e ju st  a few min utes , I will int rod uce  my colle agues 

here  at the  tab le, and  also e xplain  how we h ave dra wn  the consensus 
of  the  De pa rtm en t toge ther  fo r the subcommitt ee. *

T have a prep ared  sta tem ent . I  would  like  to  sub mi t it to  preserve 
the  tim e of  the  subcom mit tee and  sum marize  fo r you.

Mr. Den nis. Yo ur  prepared  sta tem en t will be admi tte d and made 
a p ar t of  the reco rd.

Mr. R akestraw. T ha nk  you.
At the  fa r righ t of  the  tab le is Mr . Michael W. Dolan , leg isla tive 

counsel,  the  Office of  L egi sla tive Affairs . Mr.  Dol an is c harge d wi th—
1 mi gh t say before  T finish Mr. Do lan’s int rodu cti on  th at  mv office, 
the  Office o f Legis lat ive  Affairs,  is charg ed wi th the  coord ina tion of 
the  De pa rtm en t's  position on the  Fe de ra l rule s, and  also to br in g the
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1 )epa rtm en t’s consensus to th e subco mm ittee in its  most workable  form. 
To  do  t hat we h ave  no t only wor ked  with  t he  v arious div isio ns in the  
De pa rtm en t, bu t also the  U.S . att orne ys  an d othe r colla ter al burea us 
and agencies. Mr . Dolan is the focal po in t and co ord ina tor  fo r the  
Office of  L egislative  Affa irs , co ordina tin g t he  wo rk of  the in te rd ep ar t­
menta l tas k forc e on the  Fe de ral rules. Th is task  force  i ncludes rep re ­
senta tiv es of the Cr imina l Div isio n, the A nt it ru st  Div isio n, th e Civ il 
Righ ts Div ision, and othe r par ts  o f the Ju st ice De pa rtm en t.

To  my immedia te r ight  is Mr. Hen ry  F . Greene,  who is  the e xecu tive 
assis tan t to  th e U.S. att orney fo r the Dis tr ic t of  Columbia.  He  
ap pe ars her e toda y rep resent ing  th e XT.S. at torney , Mr. Sil bert.

To my imm ediate  le ft  is Mr.  II . M. Ray, U.S . at to rney  fo r the  
no rth ern di str ic t of  M issi ssippi. Mr . Ra y chair s the  Sub com mit tee  on 
Le gis lat ion  and Co ur t Rules. Th is  subcommit tee  is a part  o f the U.S.  
at to rney  advis ory council th at  Atto rney  Gener al Sax be has been em­
ph as izi ng  since confirmed as A tto rney  Ge neral.

To  mv fa r le ft  is  Mr . Rich ard L. Th ornb urgh , the U.S . att orne y for 
the w est ern  di st rict  of Pennsylva nia .

A ft er  my  sum ma ry—and  I  be lieve  th at counsel has the b iog rap hic al 
sketches o f a ll thes e ge ntle men—af te r my su mm ary  what  we have  done 
is sp lit  up  the rules th at  we wa nt to  emphas ize.  Mr. Tho rn be rg  will  
spe ak to rule 16 and a sma ll par t of  ru le 15. Mr.  Ra y will  spe ak to 
rules 4 and 11. And  Mr. Gre ene  will  spe ak to rule  12, ru le 12.1, and  
ru le 12.2.

Before  get tin g i nto  my sum ma ry,  we have some ex hib its  th at  I  wou ld 
like  to sub mi t to the subc omm ittee , and espe cial ly to counsel .

Fi rs t,  to  be tte r expla in wh at  we hav e done  wi th the  Sub com mit tee  
on Le gis lat ion  and Co urt Rules, I hav e an out line of  th e At torney  
Ge neral ’s dir ective to the subcom mit tee  as par t of  the  U.S . at to rn ey ’s 
adv iso ry council.

Second, T have a com pilatio n th at  pu lls  toge ther  the recommenda ­
tion s and  observa tions of  89 U .S.  att orneys , 89 out  o f 94 d ist ric ts.  Mr. 
Dolan  will  appro ach the ch ai r wi th th at , as well as a notebook of 
pic tur es and a tap e rec ord ing  th at  bear on rule  16, the  di sclosu re rule .

An d wi thou t taki ng  any  more time, I would  like  to now get  into 
my sum mary.

Mr. Den ni s. Le t the  record  show  th at  the  several  doc uments re ­
ferred  to by Mr.  Ra kestraw  and pre sen ted  to counsel wil l be made a 
pa rt  of  the  reco rd and  inc luded in the  record  o f these proceedings.

Go ahea d, M r. Rakes traw.
Mr. Rakestraw. A lso, I migh t add at  the outset  is th at  ou r desi re 

is to coo perate  completely wi th th e subcomm ittee . An d if  you  deem 
it possible.  Mr. Ch air ma n, would  you leave the record  open fo r sub­
sequent opinio ns and exhib its  to  come before the subcom mit tee?

Mr. Den nis. I  believe  th at  is  a n ap prop riate,  a reason able l ength  of 
time . I,  of  course, will  advise the gentl em an th at  I am only a tem­
po rary  chair ma n here.  I  th in k the chair ma n of the  subcom mit tee 
wou ld have  to rul e u ltima tel y on how long  the record  wil l r em ain  open . 
Bu t we w ill leave  it open at t hi s tim e.

Air. R akestraw. We will  con tinu e to  work with counsel as fa r as 
an vt hi ng yo u migh t need.

Now I will sum marize  the  prep ared  tex t. Mr. Ch air man . An d then  
move on into specific disc ussion o f th e ru les.
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Mr. Dennis. You handle the matter as you wish. You may proceed.
Mr. R akestraw. Mr. Chairman, Mr. Hutchison and Mr. Blommer, 

on .Tune 17 Attorney General Saxbe wrote to this subcommittee asking 
tha t Congress delay the effective date of the proposed amendments to 
the Federal Rules of Criminal Procedure until August 1975. The At­
torney General noted th at although the Department  of Justice had the 
opportunity to comment on the preliminary dra fts disseminated by 
the Judic ial Conference, the final dra fts submitted to the Congress, 
which were changed in some material respects, did not receive a review 
and consideration by this Department. According to th is committee's 
report on H.R. 15461, th is request as well as complaints from both 
bench and bar caused the Congress to enact, and the President to *approve, Public Law 93-361, which postponed the effective date of 
the proposed amendments until August 1,1975.

On behalf of the Department of Justice , I  would like to thank th is 
subcommittee and its chairman for recognizing the advisability of 
delaying the effective date of the new rules so th at  both the bench and 
tho bar as well as the Congress can take the necessary time to study 
these proposals. I am confident that afte r f urther  reflection and study, 
and afte r considering the views of this  Department, as well as the 
views of others, this committee will insure that any amendments to the 
existing Federal Rules of Criminal Procedure  will be in the interests 
‘of the entire criminal justice system.

The Attorney General's Juno 17 lette r cited two significant objec­
tions t ha t tho Department had with respect to the proposed amend­
ments. Firs t, the amendment to rule 1(5 which would require the dis­
closure of the  names and addresses of potential Government witnesses 
presents a grave threat  to the safety of such witnesses. Second, the 
amended rules 4 and 9 would have a devastating  effect on Federal law 
enforcement efforts by denying the Government the use of an arres t 
warrant except upon a  showing of a “valid reason.”

While rules 4, 9, and 16 continue to be the basis for the Department’s 
objection to implementation of the amended rules, we would like to 
take the opportunity  presented by these hearings  to present to this 
subcommittee our views on several other amendments which we be­
lieve can be improved. I should like to emphasize th at our comments 
should not be construed as criticism of the able work done by the Ad­
visory Committee on Criminal Rules. This group  has labored long and 
hard to devise amendments to the Federal  Rules of Criminal Proce­
dure which they believe are in the best interests of the criminal justice 
system. We trust that the advisory committee understands that only 
the most serious of objections would have forced the Department to 
approach this subcommittee. 4

This concludes my summary.
[Mr. Rakestraw’s ful l statement and supporting materials follo w:]
[Note.—The notebooks of pictures and the tape recording referred 

to by Mr. Rakestraw are on file with  the subcommittee.]
Statement of W. Vincent  R akestraw , Assista nt  Attorney General, Office  

of Legislative Affairs

Mr. Chai rman  and Meml>ers of the Subcommittee : On June 17th Attorney Gen­eral Saxl»e wrote to th is Subcommittee asking th at  Congress delay the  effective date of the proposed amendm ents to the  Federal  Rules of Criminal Procedure unti l August 1975. The Attorney General noted th at  a lthough the Departm ent of
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Jus tice had the  opportunity to comment on the  prel iminary draft s disseminated 
by the Jud icia l Conference, the final dr af ts subm itted to the  Congress, which 
were changed  in some m ater ial respects, did not  receive a review and considera­
tion by tiiis  Depa rtment. According to thi s Committee’s report on H.R. 15401, 
this request as well as complaints from both bench and bar  caused the  Congress 
to enact, and the Pres iden t to approve, Public Law 93-361 which postponed the 
effective date  of the proposed amendm ents unti l August 1, 1975.

On behalf of the Departm ent of Justice , I w'ould like to thank thi s Subcommit­
tee and its  Chairman for  recognizing the  advisab ility  of delaying the  effective 
date of the new Rules so th at  both the bench and the  bar as well as the  Congress 
can take the necessary time to study these proposals. I am confident th at  af te r 
fu rth er  reflection and study , and af ter  considering the views of this  Department, 
as well as the  views of others, this Committee w ill insure  tliat  any amendments 
to the exis ting Federal  Rules  of Criminal Proc edure will be in the int ere sts  of 
the  en tire  criminal jus tice  system.

The Attorney Gene ral’s Jun e 17th le tte r cited two significant objections that  
tl»e Department had with  respect  to the proposed amendments . Fir st, the amend­
ment  to Rule 16 which would requ ire the  d isclosure of the names  and addresses 
of potential  government witnesses presents  a grave th reat  to the safe ty of such 
witnesses. Second, the amended Rules 4 and  9 would have a dev astatin g effect 
on Federal  law enforcement  efforts by denying the  government the use of an 
ar re st  w arrant except upon a showing of a “valid  reason.”

While Rules  4. 9, and 16 continue to be the  basis  for  the Dep artm ent’s objec­
tion to implementation  of the amended Rules, we would like to tak e the oppor­
tun ity presented by these hearin gs to present to thi s Subcommittee our  views 
on seve ral other amendments which we believe can be improved. I should like 
to emphasize th at  our  comments should not  be construed as critic ism of the  
able w’ork done by the  Advisory Committee on Criminal Rules. This  group has 
labored long and hard to devise amendments  to the  Federal  Rules  of Criminal 
Procedure which they believe are  in the best int ere sts  of the criminal jus tice sys­
tem. We trus t th at  the Advisory Committee und ers tands th at  only the most 
serious of objections would have forced the Departm ent to  approach  this 
Subcommittee.

RUL E 4.  ARREST WARRANT OR SUMM ON S UPON COMPL AINT

The Proposal.—This  amendment would make the summons the rou tine  pre ­
fer red  process  even though probable cause exists to ar re st  a defendant, and 
would preclude the  issuance of an ar re st  wa rra nt  except where a defe ndant 
fail s to app ear  in response to a  summons, a  “valid reason” is shown for the  issu­
ance of an ar re st  wa rra nt  ra ther  than  a summons, or a summons having issued, 
a “valid reason” is subsequently shown for  the issuance of an  ar re st  w arrant. A 
new subdivis ion (c) in R ule 4 would provide tha t a finding of probable cause  may 
be based upon hearsay  evidence in whole or in part and that  th e magis tra te may 
requ ire the  exam ination under oath of the complainant and any witness he may 
produce.

Effec t of the Proposal.-—By making the summons the  routine  pre ferr ed process, 
the  amended Rule 4 would have  a devasta ting  effect on Federal law enforcement  
efforts  as well as the crim inal jus tice  system by (1) resu lting in substan tial ly 
increased fug itiv ity among defendants charged with  serious Federal  crimes, 
(2) fostering the  fab rica tion  of alibis and the  secreting and dest ruct ion of evi­
dence by defe ndants prior to apprehens ion, (3) generat ing the  increased usage 
of warrantless  ar re sts  as a countermeasure  to preserve  evidence, and (4) lead­
ing to sub stantial add itional  delays in the adm inistratio n of criminal justice, 
both from offense to apprehension and from apprehension to tria l.

1. Fugi tivity ^—The avoidence  of appreh ension and tri al  by Federal criminal 
suspects is alre ady  a serious  problem in many Federal  jurisdic tions. For ex­
ample, sta tis tic s of the United States Distr ict  Court for the Dis tric t of Co­
lumbia revea l th at  for the past few years approximately  20 to 25 percent  of de­
fendan ts in pending criminal cases were fugitives. Subs titu tion  of a summons 
for an ar re st  would simply place an accused on notice  th at  he is involved in a 
crim inal case and  afford  him an opportuni ty to flee prior to apprehension.

2. Fabrication of Alib is and Destruction and Secre ting of Evidence.—By 
ale rtin g crim inal  defendants  to  the fac t th at  charges are to be placed against 
them for  pa rti cu lar crimes, suspects would be afforded easy oppor tunit ies to 
con struct  alibi s and to secret and destroy evidence of the ir offenses prior to 
reporting in response to a summons. As one United States Attorney has noted,
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“I t is a fac t o f life t hat  crim inals  qui te often carry the fru its  or ins trumenta liti es 
of crime iq»on their person or within reaching range such as a felon with a 
gun or a pusher with  narcot ics. Searches inciden t to ar rest are  valid. Now, by 
summons, we shal l be advis ing all to rid themse lves of incr iminating evidence 
prior to ar rest. ”

3. Resort to Increased Usage of Warrantless Arre sts.— In most cases, Federal 
law’ enforcement agents have  a sta tutory  right to ar re st  without wa rra nt upon 
probable  cause, and  a search incident to  such an ar re st  is lawful. It  would not 
be at  all unrea sonable to exjtect these  agents , prompted by the  burdens im­
posed by this  ride, to incre ase the ir use of warrantless  arrests.

//. Delay.—The additional time required to locate  d efenda nt’s addresses , serve 
summonses upon them, await the ir appearance in court on the  de signated dates , 
and  ultim ately obta in the  issuance and execution of ar re st wa rra nts  in the 
commonplace instances  of nonapi>earanees will cer tainly  foster delays between 
the  commission of the  offenses and the apprehen sion of the suspects. Delay <
would occur between apprehension  and trial as a result of the  pret rai l litigation 
th at  would inevitably result  over the  issue of whe ther  magis trates had “valid  
reason” to order ar re st  of defendants . Additional delays in the  crim inal  just ice 
system are par ticula rly  difficult to jus tify  a t thi s time in the face of urgent 
efforts that  have been mandated by both the Congress and the  Supreme Court  t
under Rule 50 of the  Federal Rules  of Criminal Proc edure to d ispose of crimina l 
cases in a n effective an d expedited fash ion.

This  amendment was  not included in eith er the  Jan uary,  1970, or the  April,
1971, prel iminary draft s of proposed amendments to the  Federa l Rules and 
thu s neither the  Advisory Committee nor the  Supreme Court received the  assis t­
ance of the  comments and critic isms of the  bench or bar . Indeed,  the  Advisory 
Committee note to the  proposed amendment of R ule 4 ref ers  only to the  proposed 
amendment to Rule 9 to sugges t the reasons for  the  change, and the  Advisory 
Committee note to Rule 9, in turn, cites only a n arti cle  by Judge Marvin Fra nkel 
of the United Sta tes Dis tric t Court for the  Southern Distr ict  of New York in 
suppo rt of the  change. His article,  however, Is devoted not to Rule 4 a t all, 
but exclusively to a crit ica l analysis  of Rule 9 and  its  requ irement th at  ar rest 
wa rra nts  issue automat ical ly for indic ted defend ants upon the  demand of 
the  United States Attorney. See Frankel, “Bench W arrants Upon the  Pr osecuto r’s 
Demand: A View from the Bench,” 71 Col. L. Rev. 403 (1971). Poin ting up the 
dea rth  of author ity  in supp ort of his  novel proposal , Judge Franke l, with typical 
candor,  acknowledged th at  11 of his 13 bre thren on the  Southern Dis tric t 
Bench, as  well as all citab le commentators, disag reed  w ith  his view. See Franke l, 
supra, p. 403, n.l  and p. 410, n.25.

In  addit ion to the  sub stantial difficulties which the  proposed amendment 
to Rule 4 would portend for  law enforcement  and the  lack of autho rity  in 
supp ort of the changes , the  proposed amendmen t itself  is vague, sub ject  to 
vary ing interp retation,  and—as Judge Frank el also acknowledged—likely to 
res ult  in a whole new panoply of adversa ry proceedings, ostensibly a t both the  
tr ia l and appe llate  levels, to tes t judicia l or magis teri al dete rmination s th at  the 
government demonst rated a sufficiently “valid  reason” for the issuance of an 
ar rest wa rra nt  ra ther  tha n a summons. See Franke l, supra, p. 414, n.40. Most 
imp ortantly  in thi s regard, the re is no definition of “valid  reason” in eith er 
the  Rule or the  Advisory Committee note, and only a brief discussion of the  *
problem in Judge Fra nkel’s artic le. Indeed,  the  “valid reason” requ irement 
does more tha n provide  the ju dici al officer with  d isc ret ion ; it  imposes a presump­
tion  in favor of a summons which must be overcome by a government showing 
of a “valid reason”.

The Departm ent also objects  to the  provis ions of amended subdivis ion (c) *
which would author ize  the magis trate to require  the exam ination under oath  of 
the  compla inant and any witness the complainant may produce. If  the m agistra te 
is not satisfied with  the complaint and  any accompanying affidavits, his remedy 
is to deny the appl ication ra ther  than to assum e control of the  investiga tion by 
calling  w itnesses for  examination unde r oath.

Recommendation.—Fo r the  reasons sta ted  above, Rule 4 should not  be 
amended.

If, however, the  Congress is bent upon giving prio rity  to the issuance of a 
summons ra ther  th an  a  w arr ant, then at  least  the amendments  should be changed 
to allow the atto rney for  th e government to obta in a war rant  when he believes a  
wa rra nt is necessary. If  the amended Rule is retained,  the  Departmen t of  Jus tice 
recommends that  it  be modified by adding  a new subdivision (d ), renum bering
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the  subdivisions of the Rule accordingly, and amending subdivisions (b) and (c) to read as fol low s:
(b) Issuance of an Arrest Warrant.—A wa rra nt  sliall issue whenever:
(1) a defe ndant fai ls to appea r in response to a summons, or
(2) upon the request of th e a ttorney  for  the government.
(c) Mult iple Warrants or Summons.—More tha n one wa rra nt or summons 

may issue on the same complain t or  for  the same defen dant.
(d) Probable Cause.—Tlie finding of probable  cause may be based upon hear­say evidence in  whole or in p art .
Final ly, if the Committee  insists on requiring  the atto rney for the government 

to present a “valid  reaso n” for an  a rre st warrant  in lieu of a summons, then  the Rule should be fur ther  amended  as follows to make clea r the issuance  of a wa r­
ra nt  in lieu of a summons which is subsequently found to be without  a "valid  reason” is not grounds for suppression of evidence seized incident to the a rr e st :

"A dete rmination  by a court af ter an ar rest that  no valid  reason existed for an arr es t in lieu of a summons shall not be grounds for  the suppression of evidence seized incident  to the arr est , or to a search incid ent thereto.”
RULE 0. WARRANT OR SUMM ON S UPON INDIC TM EN T OR INFO RMA TION

The Proposal.—This  amendment would make the  summons the  rout ine pre ­ferred  process on an indictment or information except when the government presents  a “valid  reason” for  issuance of an ar re st  w arr an t.
Effec t of the Proposal.—The amended Rule 9 would have the similarly  adverse 

effect upon the  crim inal jus tice  system as would the amended Rule 4. The prob­lems of increased fugitiv ity,  dest ruct ion of evidence, increased use of warrant ­
less arrests, and sub stantial delay are  described in our  discussion of Rule 4. It  
should be i>ointed out th at  with  respect to indictme nts and  informations, United 
Sta tes  Attorneys often  use summons and mail notices to conserve  the time of United Sta tes Marshals and  employ wa rra nts  only when necessary.

Recommendation.—For  the  reasons sta ted  above and descril>ed in  our  discus­sion of Rule 4, Rule 9 should not be amended. If  the summons is to lie the 
pre ferr ed form of process then, at  the very least , the attorney for the govern­
ment should be allowed to request the issuance of a war rant  when he considers  such to be necessary.

Accordingly, the Departm ent of Jus tice  recommends th at  subdivis ion (a) of proposed Rule 9 be amended to  read as follows :
(a ) Issuance

(1) Summons.— Upon the  filing of an information or indic tment the clerk 
shal l issue a summons for each named defendant, except as provided  in sub­division (a )( 2 ).

(2) Warrant.— Upon request of the attorney for  the government, the  cour t sha ll issue a war rant  ins tead of a summons for each defe ndant named in tlie 
indictme nt or inform ation , if the  info rmation is supported by oath.

(3) Mult iple Warran ts or Sum mon s; Failure to Appear.—The clerk shall 
deliver the warrant  or summons to the marshal or other person authorize d by law to execute or serve  it. More than  one warrant  or summons may be issued 
on the same information and indic tmen t or for the same defendant . If  a defendan t 
fa ils  to appear  in response to the summons, a w arrant  shal l issue.

RULE 11 . PLEAS

The Proposal.— Tlie amendments  to Rule 11 a ttemp t for the first time to e stab ­
lish  specific cri ter ia for the  acceptance of a plea of guilty, set forth specific 
conditions regulat ing plea bargaining, and stipulate full  disclosure of plea agreements.

Effect of the Proposal.—While  the Departm ent of Jus tice is pleased th at  the  amended Rules  recognize the  plea bargain procedure, we oppose those  provisions 
of the amended Rule 11 which (1) could be cons trued  as permitt ing the court 
to reje ct a plea agreemen t based upon a dismissal of oth er charges, (2) would 
requ ire, withou t exception, disclosure of the  agreement in open court, and
(3) could be cons trued  as precluding admissibi lity in all  circum stances of s ta te­ments made  in the negotia tion process.

1. R ejection of Plea.—The amended rule could be construed as sanctioning an 
unwarranted infrin gement by the  judic iary  on the  powers of the executive. The 
plea agreement  procedures  set  forth in subdivis ions (e) (2) , (3) and (4) should
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that  the maximum sentence agreed upon is too harsh or inadeq uate; the court 
should not he perm itted  to reje ct an agreemen t it deems too lenient or too 
rest rict ive with  r espect  to the  dismissal of counts or the  reduct ion in g rade of the 
offense charged. In the sentencing area  the cou rt’s p rerogativ es are  admi ttedly 
param ount , hut no rule  should he promulgated which intrude s the judgment of 
the  court in the  execut ive decision to charg e or to dismiss charges—areas tr a­
ditionally reserved for the exercise of prosecutorial discre tion. “ (A )s an inci­
dent of the  Constitu tional sepa ration of powers, . . . the  Court s are  not  to 
inte rfere with the free  exercise of the  attorneys  of the  United States in the ir 
control  over criminal prosecu tions.” United Sta tes  v. Cox, 342 F. 2d 167, 171 
(5th  Cir. 1965), cert, denied, 381 U.S. 935 (1966), quoted with  approval  in 
Newm an v. United States, 382 F. 2d 479, 481 (D.C. Cir. 1967) (Burger , J. ).  
Complete execut ive discre tion has heretofore been specifically acknowledged by 
the  courts, with respect to decisions to accept a plea to a lesser offense from 
one codefendant hut  not another, or to prosecute a defendant on a lesser or 
more serious charge. See In  re  Petition of United Sta tes  f or Writ of Mandamus, 
306 F. 2d 737 (D.C. Cir. 1962) ; Newman v. United Sta tes,  supra;  Hutcherson  v. 
United States, 345 F. 2d 964 (D.C. Cir. 1965) ; United  Sta tes  v. Ammidown, 
497 F. 2d 615 (D.C. Cir. 1973).

2. Disclosure.— Subdivision (e) (2) requ ires “disclosure  of the  agreemen t in 
open court  at  the time the  plea is offered.” Ord inar ily this is acceptab le, but 
unless some provision is made to mainta in secrecy with respec t to a defend ant ’s 
agreem ent to tes tify , inform, or act in an undercove r capacity, either  his agree­
ment will not be forthcoming  or the government will be compelled to decline 
acceptance with the  res ult  that  both the adv anta ge of his services and the  plea 
bargain will be lost.

3. Inad missibi lity .— Subdivision (e) (6) could be cons trued  as  provid ing th at  
state ments made dur ing  unsuccessful nego tiatio ns as well as the  fac t of a plea 
of  guilty that  was subsequently  withdrawn, or the offer of a plea of guilty, would 
l>e the rea fter inadmissible  in evidence aga ins t the  defen dant.  Introduction in 
evidence in the  government’s case in chief  of a withdrawal plea is bar red  by 
United Sta tes  v. Kerehcval, 274 U.S. 220 (1927), and we have no objection to 
barrin g sim ilar  use of the  fac t of an offer. We do object, however, to the  inno­
vation of excluding statements of fac t or admissions made by the defe ndant in 
the presence  of his counsel, except, of course, when the admissions themselves a re 
tain ted,  such as when the plea  is vacated because of coercion. We are  very con­
cerned that  the  Rule could be misconstrued to preclu de use of such stat ements 
even for  impeachment  purposes; certainly the Rule should not be usable  as a 
means of self-immunization aga inst a reve lation of per jury. See Harris v. New
York, 401 U.S. 222 (1971) ; United Sta tes  v. Zane, ----- F .2 d------- (2d Cir. No.
73-2401, April 1, 1974, slip op. at  2509-10). While we agree th at  conversations 
occurr ing dur ing ihformal plea discussions should not  be admissible in evidence, 
we believe th at  stat ements made by a defe ndant voluntar ily and in open cour t 
during the  course of an actua l plea, with the  advice of counsel, should be admissi­
ble, at least to impeach the  defe ndant if he subsequently att em pts  to withdraw’ 
his plea and take the  stan d in his ow’n behalf at  tria l. See Harris v. New  York,  
supra. In any event, the  Committee report should clear ly reflect that  only the  
stateme nts themselves are inadmissible and th at  the preclus ion does not extend 
to the  derivative use  of such s tatements.

Recommendat ion.—Fo r the  reasons set for th herein, and because the  Depart­
ment agrees with  Advisory Committee note that  an agreement th at  a specific 
sentence is the app rop ria te disposition of the  case is ano ther possible concession 
th at  may be made in a plea agreement, we recommend th at  subdiv isions  (e) 
(1) , (2) , (3) , (4) and (6) of Rule 11 be amended to read  as follows:
(e) Plea Agreement Procedure

(1) In  General.—The atto rney for the government  and the atto rney for  the 
defendan t or the  defe ndant when actin g pro se may engage in discussions with 
a view tow’ard reach ing an agreement tha t, upon the  entering  of a  plea of guilty  
or nolo contendere to a charg ed offense or to a lesser or rela ted offense, the  
attorney  fo r the  government will move fo r d ismissal of othe r charges, or w ill rec­
ommend or not oppose the  opposi tion of a pa rti cu lar sentence, or will do both,  or 
will agree that  a specific sentence is the  app rop ria te disposi tion of the case. 
The court  shall not partic ipa te in any such discussions.

(2) Notice of Such Agreem ent.— If a plea agreement has been reached  by the  
part ies,  the  cour t shall requ ire the disclosure of the  agreem ent in open court,
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except for good cause  shown, at  the time the  plea is offered. Thereupon the  court 
shal l accept the  p lea unless  the par ties  have been agreed  that  a  specific sentence 
is the app ropriate disposition of the case, in which event, the court may accept 
or reject such agreement for  a specific sentence, or may defer its decision as to 
acceptance or rejection  until  there has been an opportunity to consider the  p re­
sentence repor t.

(3) Acceptance of a Pica Agreement for a Specific Sentence aft the Appropr i­
ate Dispos ition of the Case.—If  the cou rt accepts a plea agreement  for a 
specific sentence, the  court shall  inform the  defe ndant that  it will embody in 
the judgment and sentence the disposition provided for  in the plea agreem ent.

(4) Reje ction of a P lea Agreem ent for a Specific Sentence as the Appropriate 
Disposition of the  Case.—If  the  cour t reje cts  the  plea agreem ent for  a specific 
sentence, the court shal l inform the  par tie s of thi s fac t in open court and set 
aside the guil ty plea or  plea of nolo contendere .

» * * « • * • •
(6) Inadmiss ibi lity  of Plea Discussions.— Evidence of a plea of guilty, or a 

plea of nolo contendere, la te r withdrawn, or of an offer to plead guil ty or nolo 
contendere to the  crime charg ed or any other crime, or of out of court stateme nts 
made in connection with any of the  foregoing  pleas or offers, is not admissible 

* in any civil proceeding, or in the government’s case in chief in any criminal
proceeding a gainst  the person who made the plea or offer. However, a sta tement 
made by a defe ndant in open court and in the  presence of counsel in connection 
with  such plea or offer is admissib le to impeach the defendan t where  his tes ti­
mony at  the  subsequent proceeding varies materially  from his stat eme nt at  the 
time of th e taking of the plea.

The purpose of the  Departm ent’s proposed changes to Rule 11 (e )(1)  is to 
insu re th at  the  Rule  does not alt er  exis ting  law which leaves for Execu tive 
decision to charg e or to dismiss charges. As proixised by the Departm ent the 
Executive would decide, without court intru sion , whether to :

(1) reduce th e cha rge to a lesser or r elated o ffense;
(2) dismiss other c ha rges ; or
(3) make recomm endations (or not oppose recommendat ion) only. Such rec­

ommendations would not be binding on the  court, as  to what sentence, if any, 
the  court would impose. The court  would be lef t fre e to impose sentence wi th­
out being bound by the recommendations  of the par ties , and the  court could 
eith er increase or lower any punishmen t or recommendation.

If  a specific sentence is agreed to between parties as an app ropriate disposi ­
tion of the  case, then the  cour t w’ould be free  to eith er accept or reje ct the 
agreed specific sentence. If  accepted, the  court would embody the agreed specific 
sentence in its judgm ent. If  rejected, the  c our t would set aside the  plea of guilty  
or plea of  nolo contendere.

Wo oppose the idea th at  the cour t should be involved in changing the term s of 
a plea agreement for a specific sentence by reducing the  agreed sentence, or 
being subject , af te r such an agreement has  been ente red into, to the  furth er 
urging of a defe ndant to lesser punishmen t tha n the  defe ndant has theretofore  
agreed to. By permit ting  a defendant to urge  for a lesser sentence than he has 
agreed to, we feel th at  such proceedings  would not  only be an inv itat ion to

„ subsequent habeas corpus att ack  through  motions  to vacate sentence, but  would
viti ate  the ent ire  th ru st  of the  amendment to Rule 11 to encourage openness
and good fai th betw’een par tie s in reach ing bind ing plea agreements.

RULE 12 . PLEA DING  AND MOTIONS BEFORE TR IA L;  DEF ENS ES AND OBJE CTIO NS

The Proposa l— Generally , proposed Rule 12 would iden tify additional motions 
which mus t be made pr ior to trial and would provide for opportuni ty by eith er 
the  government  or the defense to iden tify  evidence which the government inten ds 
to use at tria l. A new subdivision (c) would change the time for making pre­
tri al  motions from “before  the plea is entered” to a  time set by the cour t “at the 
time of the  arra ign ment or as soon the reaf ter  as  prac ticab le.” A new subdivi­
sion (d )( 2) would author ize the defendant to request notice of the government’s 
intention to use any evidence discoverab le un der  amended Rule 16.

Effect of the Proposal.—The Departm ent of .Justice objects to Rule 12 (d )(2)  
on the  same grounds discussed in more deta il in our  comment opposing the 
expanded discovery provis ions of Rule 16. Discovery should continue to be a 
ma tte r of jud icia l discret ion, not of righ t, and  we therefore object to the  term i­
nology used in the provision , “any evidence  to which the  defe ndant is enti tled 
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to discover unde r Rule 16.” The government often notifies a defe ndant of its intention to use cer tain evidence so as to expedite the filing and determination  of a motion to su ppres s; the advisory Committee  note recognizes this.  As drafted, however, the proposed rule requires more; it seems to contemplate th at  the government will give notice of everything it  possesses that  is discoverable, regardles s of whe ther  any motion to suppress is anticipa ted.  Government coun­sel should not liave to do the defense's work. While the  proposal involves no sanction for fai lure to meet a defendant’s request we doubt th at  this  provision  would serve to expedite  motions to suppress as much as it  would be invoked as a discovery aid.
Subdivision (e) of the Rule indicate s th at  general author ity  is conferred  on the court to d efe r the determination  of  any pre trial motion unt il tri al  o r even af te r verdic t. This  provision  should not be allowed to deprive the  government of its right to appeal  under  such sta tut es as 18 U.S.C. 3731.Recommendation.— For the foregoing reasons th e D epar tmen t of Jus tice recom­mends that  subdivis ion (d) (2) be deleted and  that  subdivis ion (e) be modified to read  as follows :
(e) Ruling on motion.—A motion made before trial sha ll be determined before tri al  unless the cour t orders  that  it be defer red for  determination at  the tri al  of the general issue or until  af ter verdict , but no such dete rmination shall be de­ferr ed if a pa rty ’s r igh t to appeal is adverse ly affected. . . .

BULE  12 .1 . NO TICE  OF A LIB I

The Proposal.—This  new Rule would require  the defe ndant to notify the gov­ernment of his inten tion to rely upon an alibi  defense af te r which the govern­ment would be required to provide the defe ndant with  the specific time, date and place at  which the  offense is alleged to have been committed.  The  defe ndant would then be required to divulge the  c laimed location and witnesses supporting  the alibi af te r which the government would be required to supply the names and  addresses of witnesses  placing the  defe ndant at  the scene of the  crime.Effec t of the Proposal.—Unlike Rule 2- 5(b) of the United  States Dis tric t Court for the Dis tric t of Columbia, Rule  12.1 would permit  the defendant, by indicating  his inten tion to rely on an alibi defense  and making certa in disclosures, to compel the government to disclose the names  and addresses of its  witnesses. Because the  Department of Jus tice vigorously opposes those provis ion of pro­posed Rule 16 which would compel the  government to disclose the names and ad ­dresses of its  witnesses, we reject any alib i notice rule  which would permit similar  discovery a t th e discretion of the defendan t.Recommendation.—The Department of Jus tice recommends the adoption of a rule  similar  to Rule 2- 5(b) of the United States Dis tric t Court for the Dis tric t of Columbia which is set  for th below :
(6 ) Alibi Demand by the Government

(1) Upon wr itte n demand of the  prosecutor sta ting the time, date , and place at  which the alleged offense was committed, the defendan t shall  serve  within  ten days, or at  such different time as the  court may direct, upon the prosecutor  a written notice of his  intent ion to offer a defense of alibi. Such notice by the defe ndant sha ll sta te the specific place or places at  which the defe ndant claims to have been at  the time of the alleged offense and the names and addresses of the  witnesses upon whom he inten ds to rely to estab lish such alibi.(2) Within ten days  thereafter, but  in no event less than ten days before tria l, unless the cou rt otherwise directs , the prosecutor shall  serve  upon the defendant or his atto rney a wri tten  notice sta tin g the names and addresses of the witnesses upon whom the government inten ds to rely to es tabli sh the defend­an t’s p resence at  the  scene of the alleged offense and any othe r witnesses to be relied on to rebut  testimony of any of the  defe nda nt’s alibi witnesses .(3) Upon the fai lur e of either party  to comply with the respect ive requ ire­ments of this  rule, the court shall, except for  good cause  shown, exclude the tes ti­mony of any witness offered by such party  as to the defe ndant’s absence from, or presence at. the scene of the a lleged offense. This rule shall not limi t the righ t of the defe ndant to tes tify  in his own behalf.
RULE 12 .2 . NOTIC E OF DEF ENSE BASED UPON MENTAL CONDITION

The Proposal.—This  new Rule would requ ire the  pre tria l disclosure of the defe ndant’s intention to rely upon a defense  of insanity  or a showing lack of
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required mental sta te. The court  upon the  government’s motion would be per­
mitted to order the defe ndant to submit  to a psychiat ric examination .

Recommendat ion.—Although the Departm ent of Jus tice strongly favo rs the 
amended Rule, we recommend that  the Committee report to subdivis ion (c) 
indicate th at  the  Rule is not intended to preclude the court  from ordering 
more tha n one psyc hiat ric examination.

RULE 15 . DEPOSITIONS

The Proposal.—The amended  Rule would auth orize the government as well 
as the defendan t to depose prospective witnesses whenever due to special 
circum stances of the case it is in the intere st of justice. Such depositions may 
be used as substan tive  evidence if the witness is unavailab le as defined in sub­
division (g) of the Rule or if the witness gives inconsis tent testimony at tria l.

* Recommendation.— Although the Department favors the  concept of depositions 
by the government we recommend that  the language of the  proposed Rule con­
form to the language of IS U.S.C. 3503 to insu re th at  depositions are  take n in 
only the  most excep tional  circumstances. We also recommend th at  such deposi­
tions be tak en under the  jud icia l supervision of one knowledgeable in the crim inal

* law. Accordingly, the first sentence of subdivision (a)  and the ent ire subdivis ion 
(d)  should be amended to read  as follows:

(a)  When Taken.—Whenever due to excep tional  circumstances of the  case 
it is in the inte res t of jus tice that  the testimony of a prospect ive witness of a 
par ty be taken and preserved for use at trial,  the  cou rt at any time af te r filing 
of an indic tment or information may upon motion of such party  and notice 
to the par ties order th at  testimony of such witness be take n by deposi tion and 
that  any designated book, paper, document, record, recording, or other material 
not privileged, be produced a t the same time and pl ac e.. . .

* * * * *  * *
(d) How Taken.—Subjec t to such add itional  conditions as the  court shall 

provide, a deposition shall  be taken and filed in the  manner provided in civil 
actions except as otherwise  provided in these rules, provided  that

(1) in no event shall a deposition be taken of a party  defendan t withou t his  
consent, (2) the scope and manner of exam ination and  cross-examination shal l 
be such as would be allowed in the tri al  itself , and (3) the deposi tion may be 
taken before a United Sta tes  Dis tric t Judge or United States Magistra te. Afte r 
a witness being deposed by the government  has  testified on direct examination, 
upon request of the  defendan t or his counsel, the government shall produce any 
statement, as defined in 18 U.S.C. 3500, to which the defe ndant would be enti tled 
at  tria l.

RUL E 1C. DISCOVERY AND INS PECTION

The Proposal.—The proposed amendments  to Rule 1G would change exis ting 
pre tria l discovery procedure in two significant w ays: (1) in addi tion to other in­
formation, the  government would be required to disclose to the  defe ndant the  
names a nd addresse s of all government witnesses, and (2) much discovery that  is 
now with in the  discretion  of the court to permit  or deny would become manda­
tory  absent a sufficient showing in opposition.

Effect of the Proposal.—1. Disclosure of ffovernment witnesses.—The Depar t­
ment of Jus tice  cann ot oversta te its opposition to the  provisions of proposed 
Rule 1G which would require  the government to disclose to the  defe ndant the 
names and addresses of pote ntia l government witnesses. Certa inly courts have 
overwhelmingly upheld the  government's  r efusal to m ake such d isclosure. See e.g. 
United States  v. Condor, 423 F. 2d 904, 910 ( 6th Cir .), cert, denied, 400 U.S. 
958 (1970) : Hemphill  v. United States, 392 F. 2d 45, 48 (8th Cir. ), cert, denied, 
393 U.S. 877 (19G8) ; United States  v. Mahaney, 305 F. Supp. 1205, 1209 (N.D. Ill. 
1969) ; United Sta tes  v. Westmoreland, 41 F.R.D. 419, 427 (S.D. Ind. 1967) ; 
United Sta tes  v. Coil), 271 F. Supp. 159, 162 (S.D.N.Y. 1967). The consequences 
of such a rule are  both dangerous and frighten ing in that  government witnesses 
and the ir famil ies will even be more exposed tha n they now are to threat s, 
pressures and physical harm.

The language of subdivision  (a )( 1 )( E ) represen ts a virtual concession by the 
author s of the rule eleva ting the importance  of a defendant’s oppor tunity to ob­
tain disclosure of the iden tity  of w itnesses over the need to protect the physical  
safety of such witnesses. Indeed, the juxtapo sition in the same subsection of 
an absolute requ irement for  disclosure  of names  and addresses of witnesses on
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the one hand,  and the  assurance that  the government will have an oppor tunity  
to depose and preserve the testimony of such witnesses a t an ear ly date on the 
other, represen ts at  once an impl icit acknowledgement of the  likelihood of ex­
trem e physical danger to witnesses th at  would emanate  from the enactment of 
the  rule, and  a rema rkab le conclusion th at  the  physical safe ty of victims of 
crime must assume second priority to the  unnecessary  expans ion of pre trial 
discovery.

As the  United  Sta tes Attorney for  the Western Distr ict  of Pennsylvania has 
obse rved :

“Proposed Rule 16 elimina tes any discretion of the cou rt in denying discovery 
which the  court present ly possesses under Rule 16, and  it  requires the government 
to supply defe ndant with a l ist of the  names and addresses of all of i ts witnesses. 
It  is as if the  proponents of that  Rule  had neve r hea rd of the murde r of key 
witnesses in organized crime cases with  which many of us  are  regrett ably famil­
iar.  Or perh aps they have, as reflected in the add itional  provision th at  when a 
defe ndant makes a request for discovery of the  names of witnesses, the  govern­
ment  is perm itted to perpetua te their  testimony under Rule 15 [Depositions ]. 
However, a key witness s lated for “era sur e” would not likely make it  to  the dep­
osition, since Rule 15 requires notice to be given to the defe ndant of the  name 
and  address of the witness, as well as the time  and place for  taking the  depo­
sition.”

Nor is the problem limited to organized crime cases. I n United Sta tes  v. Estep, 
151 F. Supp. 668, 672-673 (N.D. Tex., 1957), the co urt observed :

“Ninety per  cent of the  convictions had in the  tr ia l court for  sale and dissemi­
nation of n arco tic drugs  are  linked to the  work and the evidence obtained by an 
informer . If  that  informer is not to have his life  p rotec ted ther e won’t be many 
informers  hereaf ter.  . . . The court takes jud icia l notice of a number of inform­
ers that have appeared  in this  court who have been murdered or foully trea ted.

The Tax Division of the Department of Jus tice has noted that  witnesses in 
its  1500 cases a yea r are  always subject to either  economic o r social pres sures 
that  can be applied  to dis tort  the ir tri al  testimony, and that  the problem would 
be m ater ially increased  by the proposed amendment to the Rule. The concern of 
the United States Attorney for the Southern Distr ict  of New York was expressed 
as follows :

“The narc otic  and  mafia type of case may be the main problem area here  but 
we have many  ‘white collar ’ eases in which witnesses are  intimated  and  per­
jury is suborned.

“We do not believe that  the provision permit ting  depositions will really  solve 
the problem as to murder and intim idat ion—parti cul arly the la tte r because the 
defendan ts would have every notice to induce a change in testimony even af te r 
a deposition was taken.  Ju st yesterday a cooperating defe ndant in a number  
of our most impor tan t cases was driven to commit suicide by the  pres sure  put  
upon him by a defe ndant who had learned of his cooperation. Changes in tes ti­
mony are  easier  to procure than suicides.

"On two occasions in the las t month  we taped ‘white collar’ defe ndants in the 
act of suborning  per jury from persons who had  already  testified before Grand 
Juri es.

“The murde r of government witnesses is hardly  unknown in this Dist rict , 
United Sta tes  v. Pacelli. 491 F. 2d 1103 (2d Cir. 1974), nor  are  plots to murder 
them unknown. See United Sta tes  v. Rosncr, 485 F.2d 1213, 1218 (2d Cir. 1973), 
in which an  atto rney and  a priv ate  investigator engaged in, among other things, 
a plot to m urder George Stewart, a government info rma nt and an imp ortant  w it­
ness in United Sta tes  v. Bynum, 485 F.2d 490. 493-495 ( 2d Cir. 1973) ; see also 
United Sta tes  v. Girillo, 468 F.2d 1233, 1240 ( 2d Cir. 1972). Nor is such activity  
unknown in less imp orta nt cases. We recently had a postal embezzlement case in 
which one of the  two defen dants pleaded  guilty  several months before tri al and 
agreed  to be a government witness. Ear ly one morning eight days before tria l, 
the  co-defendant sho t him down on a str ee t in Queens. The case had to be 
nolled.

“It  seems clear  th at  we have a hard enough time securing the  cooperation of 
civilian  witnesses who ‘don’t wan t to get involved’ without puttin g them in a 
situatio n in which, months  before trial,  they become subject to such depredat ion 
and harassment as  may occur to an ingenious defendant, who will have  fa r 
more to gain under the new rules tha n the present post-conviction sati sfac tion  
of revenge. Indeed, we are of the view that  the law should not, in the name of 
•enlightened' discovery procedures,  expose innocent  members of the  public, who
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have had  the misfortune to he victims of or witnesses  to cr iminal conduct, to the 
mercy of de fendants  any more t han  the conf rontation  clause presently  requires.” 

Another  Uni ted States Attorney, from Minnesota, a rgued  :
“It is not f ai r to the citizen witness to place him in such jeopa rdy as disclosure 

of his identity will accomplish. In the are as of drug  societies, organized crime, 
ghet to crime, pros titu tion  rings, and, even sometimes in cer tain neighborhoods, 
respect for the  criminal outweighs that  for those who cooperate with  the law. 
This  will double the burden.

“I t is tough enough to  get witnesses in our society. Any prosec utor will t ell you 
how difficult it is to get people to become involved. Even if they are  the victims, 
people will not come to  the police (as evidenced by a crime rat e which fa r ex­
ceeds repor ted crimes).”

The comments of other government atto rneys concerning the  amendment are  
similar, calling the  proposed amendment “dangerous” and “frigh tenin g,” an 
invitat ion  to “bribery  and obstruction of jus tice ” and to “hara ssment,  intim ida­
tion, or elimination of government witnesses,” and an inducement to per jury  
and the  “manufac turing of defenses.” As summarized by a United  Sta tes At­
torney from the  Southwest , the  proposed amendment would create  “subs tan tial  
problems of obstruction  of justice, tampering,  intim idat ing and  even assass ina t­
ing of government witnesses,” thereby fu rth er  exac erba ting “the ever-growing 
problem of ‘no one wanting to  become involved.’ ”

The situatio n is aggrava ted by the  cur ren t provisions of the  Bail Reform Act 
under which dangerous defe ndants are  se t at  la rge as long as they may be relied 
upon to reappe ar for tria l, with no regard to the risk created for potent ial wit ­
nesses. Nor would the  provision for a protective  order be an adequa te rem edy ; 
a cou rt would be reluctant to act upon the prosecu tor’s unsu bstant iate d suspicions 
and would requ ire a specific showing based on pas t occurrences in the  pending 
case, such as an actual atte mp t to thr eaten  or suborn  one of the government’s 
prospect ive witnesses. Correspondingly, the  formal existence of this remedy 
would not alleviate the concern of a p oten tial  witness weighing w heth er he should 
come forw ard and cooperate. Indeed, prel iminary  da ta from a witness coopera­
tion study conducted by the Insti tu te  for  Law and Social Resea rch in Wash­
ington, D.C., under a gra nt from the  Law Enforcement  Assistance Adm inist ra­
tion confirms the  impact which witness fear  h as on crimina l prosecu tions. When 
asked the  open-ended question, “What changes do you thin k would make wit­
nesses more willing  to cooperate?” 28.8% of those witnesses who had cooperated 
with the  police and the United Sta tes  Atto rney ’s Office and 31.3% of those who 
had declined to cooperate gave one of thr ee  significant  kinds  of responses, all 
reflecting a concern with rep risal:  “Be tter protection of witnesses by police,” 
“Keep witness identi fication from defendants ,” and “Assure  witness of protec­
tion af te r testim ony.” We believe tha t the alre ady  dem onstrated fear  of witnesses 
about  testi fyin g against defe ndants would, under the proposed Rule, become a 
substan tial , if not total ly destructive, impediment to effective law enforcement, 
and wTe fu rth er  believe th at  in view of the  alrea dy substantiated basis for those 
fears , the  proposed Rule would be adopted only at  a tota lly unacceptable  risk 
to the lives and safe ty of witnesses.

2. Mandatory  Discovery.—B y using  “sha ll” throughout the  amended  Rule 16, 
the language of the Rule w’ould divest cour ts of exist ing discretion in handl ing 
discovery problems and would m ake discovery under the Rule mandato ry absent  
the  making of a “sufficient” showing by the par ty possessing the  information 
requested. The Advisory Committee note to the proposed Rule expla ins that  the 
reaso n for the  mandatory  language is to make clea r “th at  discovery should 
be accomplished by the p arties themselves, withou t the necessity of a cou rt order 
unless  the re is a dispute concerning whe ther  the ma tter is discoverable or a re­
quest  for  protec tive order  under subdivis ion (d )( 1 ). ” However, ra ther  than 
elim inating litig atio n over discovery, as the  Advisory Committee note implicitly  
sugges ts would be the  effect, i t can be expected tha t, deprived of  t hei r trad itio nal  
righ t to tai lor  discovery to the  fac ts of each partic ula r criminal case, tri al 
cour ts would become embroiled in litig atio n fostered by both the  defendan t and 
the government over issues whe ther  each side has fully  complied with its  man­
dato ry and contin uing disclosure obligations. The problem is aggrava ted by the 
fac t th at  the  sh ift  from discovery controlled by invocation of the cour ts' dis­
cretion to mandatory discovery has been accompanied by removal of “access 
limitat ions” requ iring specificity, reasonableness , and a showing of materiality. 
In addi tion,  any insignificant  noncompliauce on the government’s p ar t would in­
evitably be alleged as a violation of due process, while noncompliance on the



pa rt  of defen dants , even if serious, is highly unlikely to res ult  in the  imposition 
of a ny meani ngful sanctions.

We are  a lso concerned with the provisions of proposed subdivis ion (a ) (1 ) (A ) 
which would author ize  defen dants  which are  c orporations , par tner ship s, associa­
tions, or labor unions, to discover the  grand jury  testimony  of officers or em­
ployees. Such discovery would seriously  ham per prosec utions  of both corpo­
rat e defendan ts and indiv idual  defe ndan ts joine d with them and  discourage 
the  testimony of witness es now protected by gra nd jur y secrecy rules.

Recomm endation.—For  the reasons sta ted  above the Dep artm ent of Jus tice  
opposes the proposed am endmen ts to Rule 16.

RULE 20 . TRANSFE R FROM TH E DISTRICT FOR PLEA  AND SEN TEN CE

The Propo sal.—The amendment would provide th at  a person “pres ent ” in a 
dis tric t oth er tha n the  dis tric t in which he is charged with  a crim inal  offense 
may, subje ct to the oth er provisions of Rule 20, and  with  the conse nt of the 
United States Attor neys for each dis trict plead guilt y in the  dis tri ct in which 
he is “prese nt”.

Recommendation.—While the Dep artm ent of Jus tice supp orts this change, it 
should be pointed out  th at  with respect to charg es aga ins t juveni les, both the 
United  States Attorney in the dis tric t in which the  charges  are  pending, as well 
as the  United  Sta tes Attorney in the  Dis tric t in which the  juve nile  is found, 
should determin e whe ther  a juvenile is to be processed in the  dis trict in which 
he is found. Accordingly the words “for each distr ic t” should be inse rted  af te r 
the phra se “United  States Attorney” in subdivis ion (d ).

W. Vincent Rakes traw  was appointed Ass ista nt Attorney General  for Legis­
lative Affairs and confirmed by the Senate in March of 1974.

He is a form er Ass istan t Attorney  General of Ohio and served as Legislative 
Ass istan t to Sena tor William B. Saxbe for over five years .

He was educa ted at  Ohio University  in Athens, Ohio, and the Fra nkl in Law 
School at  Capitol  University in Columbus, Ohio, and is a member of the  Ohio, 
Flor ida and  Distr ict of Columbia B ars.

Richard L. Thornburgh, U.S. Attorney—Western Pennsylvania, 
P ittsburgh, Pa.

Age 42—Married—4 sons.
Gradua te of Yale College and  Univ ersity of Pitt sbu rgh  Law School (High 

Honors; Edito r, Law Review) .
Member of Ba r—U.S. Supreme Cou rt; adm itte d to all Fed eral  and Sta te 

Courts  in Penn sylv ania  since 1957.
Member; House of Delegates, Pennsyl vania Ba r Association, American Ju ­

dicial Society.
For mer  Board Member; Urban League of Pit tsburg h; Neighborhood Legal 

Services Association (OE O) ; ACLU of Greater  P ittsb urgh.
Elected Delegate, Pennsylva nia Con stitu tional Convention, 1967-1 968, Secre­

tary , Jud icia ry Committee.
Appointed U.S. Attorney for Western Pennsylv ania , 1969, re-appointed, 1973; 

member U.S. Attorneys  Advisory Committee  to U.S. Attorney General, 1973 to 
date.

H. M. Ray, U.S. Attorney, Northern District of Miss iss ipp i

Has  served as United  States Attorney for  the Northern  Dis tric t of Mississippi 
for  thi rte en  years, and has actively par tic ipa ted  in significant crim inal and civil 
tri als  and appella te argum ents.  Has been a freq uen t contributor  of proposals  
dealing  with  Federal Rules of Civil, Criminal and Appellate Proced ure. I s  a 
member of the Atto rney  General’s Advisory  Committee of United States Att or­
neys, and Chai rman  of its Legislation and  Court  Rules Subcommittee. Recent ly 
testified before the Senate Committee on the Jud iciary  on the  pending proposed 
Fede ral Rules of Evidence, and before Subcommittee on Crime, House Committee 
on the Jud icia ry, on the “Speedy Tri al Act of 1974.” Spearh eaded rece nt United 
Stat es Attor neys successful efforts with  Congress for  a ddit iona l consi derat ion of 
imp orta nt crim inal rule s proposals.



51

He is Pres iden t-Elect of the Mississippi Chapter  of the Federal Bar Asso­ciation, a member of the  American Bar, the Mississippi Sta te Bar , a former Sta te Legislator and  former County Prosecut ing Attorney.
Subcommittee on L egislat ion  and Court R ules

The purposes sta ted  by the Attorney Genera l in his creat ion of the  Advisory Committee of United  States  Attorneys were :
(1) To give the United States Attorneys a voice in Departmenta l policies;(2) To conduct stud ies and make recommendations with  regard to improving management , specifically with respect  to relat ionship between the  Department and the United States Atto rneys;
(3) To improve liaison with Sta te Atto rneys General to the end of a bet ter unders tanding of the proper  sha ring  of law enforcement responsibili ties by sta te  and fede ral law enforcement agencies  ;
(4) To promote gre ate r consistency in the application of legal s tandar ds across the  count ry and across the levels of government ;
(5) To aid him in formulating new program s for improvement of the criminal jus tice system at  all  levels, including  the  penal system ;

OBJECTIVES

In orde r to accomplish its responsibil ities for the above purposes the objectives of the Sub-Commit tee bn Legislation and Court Rules  shall include the following:(1) Establish ing liaison  and subsequent exchanging of views, comments and suggestions, with  others involved in the Sub-Committee's areas of responsibility .(2) Providing comments and suggestions, on an on-going basis, to the Com­mittee  on Rules of Prac tice  and Procedure of the Jud icia l Conference of the United States.
(3) Reviewing and  responding to legis lative proposals, including such cur ren t pending subject m atter a s :

(a)  Federal  Criminal Code.
(b) Federal  Rules  of Evidence.
(c) Speedy Trial .
(d)  Federal  Grand Juries.
(e) Defe rred Prosecution of Adults.

(4) In itiati ng  legislative proposals on C riminal Jus tice  System subject mat ter.(5) Commenting on impact of court rules, cour t decisions, Dep artm enta l policy, and legis lation of the criminal just ice system.

ME MB ER SH IP

The membership of the Sub-Committee on Legislation  and Court  Rules shall consist of the  six following regular  members: Ralph  G. Guy, Jr .— (E., Mich.) ; 1>. Dwayne Keyes— (E., Calif.) ; James R. Thompson— (N., ill. ) ; James M. Sul­livan, Jr .— (N., N.Y.) ; James L. Treece— (Colo.) ; II. M. Ray— (N. Miss.), Chairm an;  and such othe r special members, to be selected by the Chairman, as may be needed to car ry out any so cia l or par ticula r Sub-Committee objective.

U.S. Depa rtme nt  op J us tice ,
United State s Attorney,

Nort her n D ist ric t of Mis s is s ip p i,
Oxford, Miss., Jun e 1}, 197}.Hon. W. Vin ce nt  R ak est ra w,

Ass ista nt Attorn ey General,
Office of Legis lative Affairs,
Department of Justice,
Washington, D.C.

Dear Si r : I am enclosing herewith  six copies of the “Comments Of United States Attorneys On New Amendments To The Federal Rules of Criminal Proce­dure”, revised as  of May 31,1974.
For your information, on June  7, 1974, by teletype, I asked each U.S. Attorney the following questions:
1. Whether  you favor the substan tial  modification of new amendments prio r to the ir becoming effective?
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2. Whether, in the alte rna tive , assuming th at  modificat ion is not possible at  thi s late  date, you favor legisla tion delaying the effective date of the rules  unt il August 1,1973?
As of this date  90 of the 94 U.S. Attorneys have resoundingly answered, in­dicat ing an  urgen t need for modification, and all being of  the unanimous  view tha t legislation  is needed to delay the effective date  so th at  the rules  may be fu rth er  studied by Congress.
If  the United Sta tes Attorneys across this  Nation are  not experts  in these mat ters , then I respec tfully  submit that  the re are  none to be found. The rep­resentatives of the people should be al erte d to the urgent  need for  modification of these rules. Please convey to the Attorney Genera l our  grave concerns and our request for  his strong support in calling these serious issues to the  atte ntio n of The Congress.

Sincerely yours,
H. M. R ay,

U.8. A ttorn ey,Chairman, Legis lation and Court Ru les Subcommittee .
To: W. Vincent Rakestraw,  Assistant  Attorney General , Office of Legislative  Affairs.
Info  copy to all U.S. attorneys (including overseas ofiices).
Fm : II. M. Ray, U.S. Atty., N.D. Mississippi, Chai rman , Legisla tion & Cour t Rules Subcommittee to U.S. atto rney s Advisory Committee.Su bj : Proposed amendments  to Federal  Rules  of Criminal Procedure now pend­ing in Congress.

In view of the substantial impact of the amendments to the Federal  Rules of Crimina l Procedure on the prosecution of Fed era l offenses, on J une  7, 1974, the following questions were  asked, by te letype, of each United  States At tor ney:1. Whether you favor the substan tial  modification of the new am endments prior to their becoming effective?
2. Whether, in the  alte rna tive , assuming that  modification is not possible at  thi s l ate  date, you favor legislation  delaying the effective date  of the rules unt il August 1, 1975?
As of this afte rnoon 89 of the 94 U.S. atto rneys have responded. The responses have been absolutely overwhelming  indicatin g th at  modification is needed prio r to the amendments  becoming effective. All r eporting  to this  hour favor legislat ion delaying  the  effective da te of th e rules until August 1,1975.
Please convey to the attorney genera l our grave concerns and request for  his stron g support in these urg ent  matte rs.
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COMMENTS OF UNITED STATES ATTORNEYS

ON

NEW AMENDMENTS TO FED ERA L RULES OF CRIMINAL PROCEDURE

A

>

Revis ed  as  to May 31, 1974

44-625 0  - 75 - 5



COMMENTS OF UNITED STATES ATTORNEYS
ON NEW AMENDMENTS TO FEDERAL RULES OF 

CRIMINAL PROCEDURE

As a r e s u lt  o f  th e  F i r s t  Rep ort  and Recomm endations 
to  th e  A tt o rn e y  Ge neral  from  h is  A dv is o ry  Comm ittee o f  U. S. 
A tt o rn e y s , in  wh ich i t  was re queste d th a t  th e  A tt o rn e y  General 
re -e xam in e th e  p re sen t p o li c y  o f  n o t op po sing  ru le s  re p o rt e d  by 
th e  Supreme Court  to  Con gres s,  th e  De pa rtm en t re c e n t ly  in v it e d  
comments from  United S ta te s  A tt o rn e y s  on th e  ru le s  which were 
fo rw ard ed by th e Supreme C ourt  to  Congres s on A p r il  22 , 1974.

U n ited  S ta te s A tt o rn e ys  a re  o f  th e ne ar  una nimous  view  
th a t  th e  prob lems pre se nte d by th e  New Amendments to  th e  Fed er al  
Rules  o f  C rim in a l Pro ce du re  sh ould  be ra is ed  w it h  th e  Con gres s.

Comments from  U n ited  S ta te s  A tt o rn e y s , re ce iv ed  as o f  
May 31 , 19 74 , ar e se t fo r th  h e re in  un de r th e  a p p ro p ri a te  ru le  
a f t e r  which  ge ner al comments fo ll o w .
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RULE 4

ARREST WARRANT OR SUMMONS UPON COMPLAINT.

Comments o f  U. S . A tt o rn e y s

R ic hard  L.  Th or nb ur gh , N. D. P en n sylv a n ia :

Rule 4 would require the magistrate to issue a summons 
for the appearance of a defendant, rather than an arrest warrant, 
unless the defendant fails to appear in response to the summons 
or unless a valid reason is shown for the issuance of an arrest 
warrant. Query what the rules committee considers a "valid" 
reason or, what an individual magistrate might require as a "valid" 
reason.

It would appear that the very reason for resort in the 
initial instance to the complaint procedure, rather than initiating 
prosecution by indictment, is the need for quick apprehension of 
the defendant. A summons will in all probability be an invitation 
to numerous defendants to abscond.

Donald E. W a lt er,  W. D. L o u is ia na:

I agree with Thornburgh.

W. C. Sm ithe rm an , D. A ri zo n a :

1 adopt Thornburgh's comments concerning these amendments

R ober t E. Jo hnso n, W. D. A rk ansa s:

I would agree with the substance of U. S. Attorney 
Thornburgh's comment on proposed Rule 4.

Ir a  De M en t, M. D. Ala bama :

With regard to Rule 4, I recommend that summons should 
be at the discretion of the attorney for the government.

(R ul e 4 , pa ge  1)
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Robert G. Renner, D. Minnesota:

I approve of United States At torney  Thornbu rgh's comments 
on proposed changes to Rule 4.

I t  is  a fa c t o f l i f e  th at cr im in als  quite  of ten ca rry 
the f r u it s  or  in strum enta lit ie s o f crime upon th e ir  person or 
w ith in  reaching  range, such as a fe lon w ith  a gun or  a pusher 
with  nar co tic s.  Searches incide nt  to  a rr est are va lid . Now, by 
summons, we sh al l be advis ing  a ll  to r id  themselves of in cr im inatin g 
evidence p ri o r to  a rr est.

J .  P. Farris, S. D. Texas:

We agree st ro ngly  wi th  the posit io n (U.S .A. Thornburgh's)  
sta ted  1n your te le type  as to Rule 4. In rec en t years much emphasis 
has been placed upon estab lis hing  probable cause in  a comp lain t and 
support ing  a ff id a v it . This  ru le , 1n additi on to  g iv ing the defendant 
an op po rtu ni ty  to  fr u s tr a te  in vest ig ation or  plea , seems to  dis reg ard  
the fa c t th at the ma gis tra te has already  found th a t the re is  probable 
cause to  arrest  th is  in d iv id ua l.  We pre d ic t a conside rab le increase 
in paperwork a» a consequence o f th is  proposed change, and feel  th at 
the ad di tio na l burdens on the agents and the ass is ta nt United States 
attorn eys w il l not be au tomat ical ly  compensated fo r by ad di tio na l 
manpower, as we ll as se rving  no re a ll y  usefu l purpose.

Robert W. Rust, S. D. Florida:

The imp lementa tion of the summons process would be 
detrim en tal  to  law enforcement fo r the fo llo w in g reasons:

1. Would decrease amount o f evidence seized in  a search 
incide ntal  to  a rr est by reducing number o f arr ests .

2. Would Increase the number o f fu g it iv e s .

3. Would cre ate  more paper work fo r the U. S. Atto rn ey 's  
o ff ic e  and the U. S. Marsh al's  se rv ice.

4. Would increase the time lag  between issuance of the 
com pla int and eventua l t r ia l .

(R. 4,  p.  2)
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Har ry  D. S te w ard , S . D. C a li fo r n ia :

The proposed m od ifi ca tio n to  Rule 4 seems to  be in  
li n e  with  the  s p ir it  o f Ba il Reform Act , i . e . ,  th a t a defendant 
is  not to  be inc arc era ted  unless some good reason appears th ere fo r.
I t  is  my impression th at the  Ba il Reform Act  did  not substa n tia lly  
a lt e r  the co urts'  h is to ri c  approach to  in ca rcer at ing defendants in 
li e u  of high bail where circumstances warrant i t .  I would assume 
th a t magis trates  would ro u tine ly  au thor ize  arr est warran ts where 
any re a li s t ic  need is  shown. In my judgment the m odifi ca tio n merely 
recognizes the  d e s ir a b il it y , where po ss ib le , o f not  having to  arrest  
defendants pending the fi n a l determination o f th e ir  g u il t  or  innocence 
We have ro u tine ly  used summonses in  th is  d is t r ic t  fo r  a number o f 
years . Inc luding  the use by o ff ic e rs  o f forms e n ti tl e d  "Notice to 
Appear". Surp risingly  we have had those arres ted  and released on 
b a il . Obv ious ly we re s tr ic t the use o f these nonarrest approaches 
to  minor offenders who appear to be good ri sks . I see no ob ject ion 
to the m od ifi ca tio n o f the ru le  as proposed.

V ic to r  R.  O rt ega , D. New M ex ico:

P rio r it y  is  given  under Rule 4 to  the issuance of  
a summons ra th er  than an a rr est wa rra nt . Over the  years,  we 
have found th at su bs tant ia l evidence concerning cr im inal  a c ti v it y  
is  frequently  seized at the time o f a defendant's a rr est upon a 
wa rrant.  This  is  esp ecial ly  tru e in  na rcot ics  cases where se lle rs  
o f na rc ot ic  drugs freq ue nt ly  have na rcot ics on th e ir  person or  in  
th e ir  immediate env irons at  the time o f th e ir  a rr es t.  Frequently 
a de termination as to  where the a rr est should be made upon an 
arrest  wa rrant is  made upon previous in te lli gence  as to  where 
the defendant  keeps his  na rcot ics  or  whether he may be a conveyor 
o f narc otic s.  While we regard th is  as le git im ate  law enforcement 
work, others  may not feel  th a t th is  is  a "v a lid " reason and arr est 
warran ts may not issue in  many s itua tions which would re su lt  in 
better cases.

In addit io n, a fa il u re  to  answer a summons may not 
amount to  bail jumping because under 18 U.S.C. 3150, a defendant 
must have been released under th at ac t,  then fa il u re  to  answer 
a summons would not appear to  be a v io la ti o n  o f the act . In 
the Tenth C ir c u it , a fa il u re  to appear as req uired  under the 
Ba il Reform Act is  evidence which would be admissible on the 
main charge as evidence in  the nature  o f f li g h t .

(R. 4 , p . 3)
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V ic to r  R.  O rt ega , D. New Mex ico ( c o n t 'd . )

We have some concern th at the new ru le  giv ing p r io r it y  to  the use o f a summons w il l perhaps promote ar re sts w ith ou t 
warrant based on probable cause th at a fe lony  had been comm itted. 
This  migh t be the only way to  ins ure  th a t important evidence was seized at the time of the arr est.  Because of the d i f f ic u lt ie s  we foresee, we recommend th a t the proposed changes to  Rule 4 be opposed by you r sub-committee.

C harl es H. A nder so n, M. D. Tenness ee:

The Ba il Reform Act has created enough problems w ith  defendants' fa ilu re s  to appear and re port . I can th in k o f no 
grea ter boon to  the cr im inal  element than leav ing  i t  to  the whim o f the Mag ist rate or the vagaries o f the Postal  Service as to 
whether they w il l appear. "V alid  reason" is  meaningless term; we always use the summons fo r defendants  who we do not  fe ar w il l fl ee . Our loca l magis tra te has indica ted he is  con tem pla ting  
using  th is  te s t:  i f  bond would be requ ire d,  a wa rrant w il l issue;  oth erwise , a summons.

S ta n  P i t k in ,  W. D. W as hi ng to n:

We agree th at whenever fe as ib le , a summons should be 
used on comp laints . However, we would pr ef er  th is  be se t out  
in  the ru le  as a polic y statement ra th er than re quir in g a showing 
of a "v a lid  reason" fo r the issuance o f a warrant sepa rate  and 
apart  from the "probab le cause" necessary fo r the issuance of the comp laint.  In the ru le  as i t  now stands, the re are no standards 
set out as to  what "v a lid  reason" fo r the  issuance o f a wa rrant (r ath er than a summons) is  necessary and whether i t  should be 
under oath or  in  w ri ti n g . I f  we are in  fa c t to be requ ire d to 
show additi on al cause fo r the issuance o f a wa rra nt , the ru le , at minimum should be c la fi r ie d  as to  whether the "v a lid  reason" must be shown in  the com pla int or  otherw ise in  w ri ti n g . Also , 
we would suggest a specif ic  prov is ion th a t the mag ist rate may 
not be second-guessed and th a t a court 's  subsequent de termination th at no "v a lid  reason" ex isted fo r  the issuance o f a warrant should not be grounds fo r in va lid a ting  the arr est and any searches in cident th ere to . Otherw ise,  we foresee endless li t ig a t io n .

(R- 4, P . 4)
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H. M. Ray , N. D. M is s i s s ip p i :

We see no cause fo r changing the presen t Rule 4.

Issuance o f a summons in  lie u  o f an a rr es t warrant should 
at  le ast  requ ire  concurrence o f the at to rney  fo r the government. The 
o rig in a l d ra ft , commented on by the bench and the ba r, ca rr ie d over 
the ex is ting prov is ion denying the cou rts power to  ov er rid e the government 's 
decis ion th at a summons may sa fe ly  be used, i t  would be anomalous to 
au thor ize  court s to  ov er rid e the government's  judgment th a t fo rc ib le  
apprehens ion is  necessary.  Dec ision  on whether a summons or  arres t 
wa rrant should be used is  prop er ly le f t  wi th  the exe cutive branch.

In the a lte rn a tive  the  proposed ru le  should  be amended by 
dele tin g the language contained in  4(b) (2 ) and in sert in g  in  Heu thereo f 
language which would requ ire  th at a warran t sh al l issue whenever "(2)  
requested to  do so by the  at to rney  fo r the government", by de le tin g 
the en ti re  prov isions o f 4 (b )( 3 ),  and by de le tin g the language set 
fo rt h  in 4(c)  and in sert in g  in  li e u  ther eo f:

"A comp lain t or  a ff id a v it  sh al l not be 
in s u ff ic ie n t because made on inform at ion 
i f  such informat ion appears from the 
com pla int or  a ff id a v it  (o r otherw ise) 
to  be reasonably tru stwor thy.  More than 
one warrant or  summons may issue on the 
same com pla int or fo r the same de fen dant. "

The pro h ib it io n  again st iss uin g even a summons on an 
Informat ion  unless i t  is  supported by a ff id a v it s  showing probable 
cause in  the ela borate de ta il  more and more requ ired w il l re su lt  
1n unnecessary delay and inconvenience in  pro secuting minor offenses, 
not  on ly in  U. S. d is t r ic t  court s but in  a ll  p ro b a b il it y  1n prosecution 
o f minor and pe tty  offense s befo re magistrates [see Rules 1, 2(a)  and 
3(a ),  Rules o f Procedures For T ri a l o f Minor Of fen ses].

I t  is  also proposed to  Inc lude new language in  Rule 4 
to pro vide th at probable cause may be founded on "hearsay 1n 
whole or in  p a rt ."  The commentary merely notes th a t th is  "i s  
cu rren t law. "

Inso fa r as the amendment recognizes th a t a warran t 
may issue on hearsay evidence, i t  goes no fu rt he r than the 
ex is ting ru le  which autho rizes  the Issuance of a warrant on 
a ff id a v it s . Any a ff id a v it , even one made on personal knowledge, 
is  hearsay "because, though under oath,  1t  is  ut te re d 'ex parte1 .

(R. 4, p. 5)
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with ou t no tic e to  the  opponent to a fford  him the op po rtu ni ty  o f cro ss -examina tion," 6 Wigmore, Evidence Sec tion  1709 (3rd Ed 1940). -----------

The amendment, however, is  obviou sly not addressed to  hearsay in  th is  sense. The amendment is  intended to approve statements by info rmers  or  th ir d  persons to  the a ff ia n t which are repeated by the a ff ia n t in  his a f f id a v it . The statement of the inform er to the  a ff ia n t is ,  o f cou rse , hearsay even double hearsay when presented to the mag ist ra te in  the a ff id a v it . The s ig n if ic a n t po in t,  however, is  not  th a t i t  is  hearsay, but  th a t i t  is  not  under oath as required by the Fourth Amendment. The use of such unsworn hearsay in  ob ta in ing warran ts was expre ssly upheld in  Jones v. United  Sta tes, 362 U.S. 257, 271 (I960) and long befo re had been approved in op inions such as Brinegar  v. United  Sta tes, 338 U.S. 160, 175-76 (1949) where the co ur t sa id:

"Probable cause exists where 'th e  fact s 
and circumstances w ith in  th e ir  [the o f f ic e r s ']  
knowledge and o f which they  had reasonab ly 
tru stwor thy inform at ion [a re ] s u ff ic ie n t in  
themselves to warran t a man o f reasonable 
caution  in  the b e lie f th a t an offense has 
been or is  being com mit ted."

The problems considered in  the rec ent cases which have att ra ct ed the re v is ers ' a tten tion  have ar ise n not from the use o f unsworn hearsay, but from the re lia nc e on unsworn hearsay which is  fa c tu a lly  inadequate to  show the commission o f a crime by the accused. This  point  1s amply il lu s tr a te d  by the cases c ited by the re vi se rs .

In Giordene llo  v. United S ta te s, 357 U.S. 480 (1958), the en ti re  comp laint sta ted  no more than the a ff ia n t 's  conclus ion th at the defendant  had rece ived  and concealed na rcot ics w ith ou t any support ing  fa c ts . The co ur t held  th a t "1 t is  c le ar th a t i t  does not  pass muster because i t  does not provide any bas is fo r the Commissioner's determination under Rule 4 th at probable cause exis te d ,"  Id . a t 486.

In Aguila r v. Texas, 378 U.S. 108 (1964) the re leva nt  pa rt o f the comp lain t sta ted  on ly the  a ff ia n ts ' b e li e f,  on the basis o f " re li a b le  informat ion from a cr edib le  person" th a t the
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H. M. Ray, N. D. M is si ss ip p i ( c o n t 'd . ) :

defendant possessed na rcot ics.  There was no factua l de ta il  1n 
the comp lain t and the co ur t held th at the "wa rrant should not 
have Issued because the a ff id a v it  did not  provide a s u ff ic ie n t 
basis fo r a find in g  o f probable cause,"  Id . at 115.

In S p in e ll i v. United Sta tes, 393 U.S. 410 (1969) 
the es se nt ia l a lle gation  o f the a ff id a v it  sta ted  merely th at 
the a ff ia n t had been informed by a re lia b le  info rmant that  
the defendant was conducting a gambling operat ion . Other 
facts were re ci te d but  a major ity  o f the Court considered them 
innocuous or  e n ti tl e d  to no we ight. The co ur t held th at "the 
in fo rm an t's  tip--eve n when corrobora ted  to  the ex tent  in d icate d--  
was not s u ff ic ie n t to  prov ide a basis fo r  a fin d in g of probable 
cause," Id . at 418.

In a ll  o f these cases, the a ff id a v it s  sta ted  only 
the ul tim ate fa c t in  is sue-- th at the defendant had committed 
a crime. None state d, e ither d ir e c tl y  or  by hearsay, sworn 
or unsworn, any evi dent ia ry  facts to  ju s t if y  the  b e lie f th at 
any offense had been committed by the accused. When the 
a ff id a v it s  in  these cases are contrasted  with  those upheld 
in oth er cases c ited by the re vis ers , i . e . ,  McCray v. I l l in o is ,
386 U.S. 300 (1967); Jaben v. United  Sta tes, 381 U.S. 214 (1965); 
United  States v. Ventrasca, 380 U.S. 102 (1965) , i t  seems clea r 
th at the de fec ts in  the former were th e ir  factua l inadequacy 
ra ther  than th e ir  test im on ia l u n re li a b il it y .

For these reasons, the proposed change is  an 
empty gestu re. I t  adds noth ing to  the  ru le  by sp e c if ic a ll y  
ment ioning hearsay when the ru le  already  autho rizes  the 
issuance of warran ts on a ff id a v it s . I t  does not  reach the 
ma tte r o f unsworn inform at ion repeated in  an a ff id a v it , and 
no re vi sion o f the ru le  can deal w ith  the  problem o f a fa c tu a lly  
in s u ff ic ie n t a ff id a v it . Moreover, by expre ss ly app roving, in  
the term ino log y o f the  rules  o f evidence, one form o f inadm iss ible 
evidence the change may be in te rp re ted as disapproving other 
forms o f ina dm iss ible evidence which e .g . , Brinegar  v. United 
Sta tes, 338 U.S. 160, 172-73 (1949) (p ri o r a rr est fo r s im ila r 
of fens e) . The proposed change should be re jected  al to geth er,  
but i f  one is  to  be made i t  should be made along the lin es  
suggested above as an a ltern ative  to 4 (c ).  The above suggested 
a lte rn a tive  would es tabl ish a normal, or  ro u tine , procedure th at 
a summons would be used (car ry ing out  the views o f U.S.A. Steward), 
but would ma intain  the  absolute ri g h t o f the Executive Branch to 
requ ire  a wa rrant when the at torney  fo r  the government deems a 
warrant approp ria te  (car ry ing out the views o f the othe r U. S. 
Atto rney s) .

(R. 4, p. 7)



62

H. M. Ray,  N. D. M is s is s ip p i ( c o n t 'd . ) :

The proposed change provides fu rt he r th at "be fore 
ru lin g  on a reques t fo r a warrant the  ma gis tra te may re qu ire  
the complainant to  appear pe rson al ly and may examine under 
oath the  complainant and any witnesses he may produce, 
provided th at such proceeding sh al l be taken down by a co ur t 
repo rter  or rec ordin g equipment."

The commentary expla ins  th a t th is  change makes c le ar 
th at the mag ist ra te may examine the complainant or othe r witnesses 
to determine the existence  o f probable  cause, but  th a t such 
examination must be recorded. The purpose of th is  change " is  
to ins ure  th a t the re ex is ts  an adequate bas is fo r rev iew ing  the 
pro priety  o f the  issuance o f the  wa rrant i f  it s  issuance should  
be attacked upon a subsequent motion to suppress evidence seized 
incident to  the a rr es t,  fo r example." Why th is  is  necessary or 
even desi ra ble , the  revise rs  do not say.

Ju st ice Bla ck's response to  the holdin g in  Agu ila r 
v. Texas, 378 U.S. 108 (1964) 1s even more approp ria te as 
applie d to  th is  proposal:

"That decis ion  went very  fa r  toward 
eleva tin g the mag is trate's hea ring  fo r 
issuance of a search wa rrant to  a f u l l -  
fled ged t r ia l ,  where witnesses must be 
brought forward to  a tt e s t pe rson al ly to 
a ll  o f the  facts al lege d.  . . .  Of course,  
i t  would strengthen the probable cause 
pre sentation  i f  eye witnesses can te s t if y  
th at they  saw the defendan t commit the 
crime . I t  would be stronger  s t i l l  i f  
these witnesses cou ld ex plain  in  deta il 
the nature  of sensual perceptions on which 
they based th e ir  'con clus ion'  th a t the 
person they  had seen was the defendant  
and th a t he was res pons ible fo r  the events 
they  observed. Nothing in  our C onsti tu tion, 
however, req uires  th a t the fa ct s be estab­
lis he d with  th at degree o f ce rt a in ty  and 
with  such elaborate s p e c if ic it y  befo re a 
policeman can be au tho rized  by a d is in ­
terested  ma gis tra te to  conduct a ca re fu lly  
lim ited  search."  S p in e ll i v. United Sta tes,
393 U.S. 410, 429 (1969) (D issen ting Op inion).

(R. 4,  p.  8)
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H. M. Ray,  N. D. M is s is s ip p i ( c o n t 'd . ) :

To these ob ject ions  can be added the fu rt he r one 
th at the proposed change w il l re su lt  in  a needless and enormous 
waste o f tim e,  money and manpower.

R ober t J . R o th , D. Ka nsas :

Oppose change. Warrants should be issued unless 
circumstances ju s t if y  issuance o f summons. When charges are 
f i r s t  f il e d ,  fre qu en tly  c r it ic a l informat ion is  not  ye t 
ava ila b le . Facts ju s ti fy in g  issuance o f summons normally  are 

« known or re ad ily  ava ila ble .

Wayman G. S h e rre r , N. D. Ala bama :

a  Gen era lly not ob ject iona ble.  S p e c if ic a lly , what does
th is  do with  respec t to making more d i f f i c u l t  prosecutio ns under 
the  Ba il Reform Act (18 USC 3150). Secondly, a ll  being aware of 
the in vestigative agencies' s ta tu to ry  ri g h t to  wa rra nt les s probable 
cause a rr ests , even with ou t p ri o r co ns ul ta tio n with  Uni ted Sta tes 
At to rney , w il l not th is  prov is ion serve to increase ra th er than 
lessen the inc idence  of premature or  prein dic tment arr es ts?

Earl  J . S i l b e r t ,  D. C .:

This ru le , as the Advisory  Committee Note acknowledges, 
would give p r io r it y  to the issuance o f a summons over a wa rra nt , 
even where probable cause exi st s to  a rr est a defendant,  and would 
prec lude  the issuance o f an a rr est wa rrant except where a defendant 
fa il s  to  appear in  response to  a summons, a "v a lid  reason" is  shown 
fo r the issuance o f an arr est wa rrant ra th er  than a summons, or  a 
summons having issued, a va lid  reason is  subsequently shown fo r the 
issuance o f an arrest  wa rrant.

I t  is  our view th a t th is  ru le , i f  permitted to  stand as 
proposed, would have a devasta ting e ff e c t on federal law enforcement 
e ff o r ts , as we ll as law enforcement e ff o rt s  of  loca l ju ri sd ic ti o n s  
which adopt the ru le . I t  would severely increase what has already 
been charac ter ize d as a " fu g it iv e  c r is is "  in  th is  and oth er 
ju ri s d ic ti o n s  by putt in g those  accused o f crime on no tic e th a t they 
are being sought by law enforcement o ff ic e rs  and should thus take 
pre cau tion s to avoid  apprehension. (In  th is  connection, I have

(R. 4, P . 9)
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Ear l J . S i l b e r t ,  D. C . ( c o n t’d .)  :

appended a memorandum from Charles H. Ro istache r, the Ch ief  o f our 
Federal Grand Jury Se ction , to Paul L. Friedman, our  Adm in istra tiv e 
Ass is ta nt, in  which Mr. Rois tacher de ta ils  his  apprehensions about 
the proposed amendments to  Rule 4. To those who would ma inta in 
th at most summoned defendants charged with  serious  crime w il l appear 
vo lu n ta ri ly , the s ta ti s ti c s  obta ined from the C le rk 's  O ff ice o f the 
United  States D is t r ic t Cour t by Mr. Ro istacher, in d ic a ting  th at even 
in  t r a f f ic  cases , on ly ten per cent o f 2600 summoned defendants 
appeared, are strong evidence to the contrary .)  (Copy o f memorandum 
not inc luded in  these comments; o ri g in a l sent to  Mr. Ronald L. Gainer, 
Ac ting Chief , Legis la tio n and Special Projec ts Se cti on , Crim inal 
D iv is io n .)

In add ition  to  encouraging fu g i t iv i t y ,  the proposed amended 
Rule 4 would also fo s te r the fa brica tion  o f a li b is  and the secret ing  
and de st ru ct ion o f evidence by cr im inal  defendants before  law en for ce ­
ment o ff ic e rs  had an op po rtu ni ty  to  apprehend them. F in a lly , i t  is  
li k e ly  th at the Rule would encourage po lic e to e ff e c t ar re sts with ou t 
warrants in  a la rg er number o f cases because o f the d if f ic u lt ie s  o f 
ob ta in ing arr est  wa rrants .

This  amendment was not  inc luded in  e ith e r the January,
1970, or  the A p r il , 1971, pr el im inary d ra ft s  o f proposed amendments 
to  the Federal Rules and thus , neith er the Advisory  Committee nor 
the Supreme Court received the assis tance o f the  comments and 
c ri tic is m s o f the bench and bar . Indeed, the Advisory  Committee 
Note to  the proposed amendment o f Rule 4 re fe rs  on ly to the proposed 
amendment to  Rule 9 to  suggest the reasons fo r the  change, and the 
Adviso ry Committee Note to  Rule 9, in  tu rn , c ites  on ly an a r ti c le  
by Judge Marvin Frankel o f the United States D is t r ic t Court fo r the 
Southern D is t r ic t o f New York in  suppor t o f the change. While 
Judge Fr an ke l's  a r t ic le  is  discussed in  somewhat more de ta il  in  
our comments below, i t  is  s u ff ic ie n t to  note here th at his  a r ti c le  
is  devoted not to  Rule 4 at a l l ,  but excl usi ve ly  to  a c r it ic a l 
an alys is of Rule 9 and i ts  requ irement th a t a rr est warrants issue 
au tomat ical ly  fo r in d ic te d defendants upon the demand o f the United 
States At torney . See Franke l, "Bench Warrants Upon the Prosecuto r's  
Demand: A View from the Bench", 71 Co l. L. Rev. 403 (1971).
Po intin g up the dea rth o f auth ori ty  in  suppor t o f his  novel pro posal, 
Judge Franke l, w ith  ty p ic a l candor, acknowledged th a t 11 o f his  13 
bre thren on the Southern D is tr ic t Bench, as we ll as a ll  c itab le  
commentators, disagreed with  his  view. See Franke l, supra, p. 403, 
n. 1 and p. 410, n. 25.

(R. 4,  p.  10)
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Earl  J . S i l b e r t ,  D. C. ( c o n t 'd . )  :

In ad di tio n to  the  su bs tant ia l d if f ic u lt ie s  which the 
proposed amendments to  Rule 4 would portend fo r law enforcement 
and the lac k o f auth ori ty  in  suppor t o f the change, the  proposed 
amendment i t s e l f  is  vague, su bjec t to  varying  in te rp re ta tio n , and -- 
as Judge Frankel also acknowledged—lik e ly  to  re su lt  in  a whole new 
panoply of adversary proceedings , os tens ib ly  at  both the t r ia l  and 
ap pe lla te  le ve ls , to  te s t the  e ff ic acy o f mag is te ria l de terminations 
th at the  Government demonstrated a s u ff ic ie n tl y  "v a lid  reason" fo r  
the issuance of an arrest  wa rrant ra th er than a summons. See Fra nkel,  
supra , p. 414, n. 40. Most im po rtan tly  in  th is  rega rd , the re is  no 
d e fi n it io n  o f "v a lid  reason" in  e ith e r the  Rule or  the Advisory  
Committee Note, and Judge Fran ke l's  almost casual dismis sal o f the 
problem is  of l i t t l e  addi tio na l he lp.  See Fra nkel,  supra , pp. 404- 
405. A dd it io na lly , no prov is ion is  made fo r the process ing (e .g ., 
booking, fi n g e rp ri n ti n g , pho tographing, e tc .)  o f defendants who are 
summoned, ra th er than ar rested .

For the reasons noted above we vigo rous ly and steadfa st ly  
oppose the prom ulga tion o f the proposed amendments to  Rule 4 and 
urge th a t the ex is ting Rule 4 be re ta ined . Nevertheless,  in  the 
absence of the  Department cons ide ring i t  e ither de si rable or 
fe asi b le  to re ta in  ex is ting Rule 4, we would urge th a t the proposed 
amendment be modified to de fin e a "v a lid  reason" fo r  the issuance 
o f an arr est  warrant ra th er  than a summons by adding as a fi n a l 
paragraphs to  proposed Rule 4(b ) the fo llo w in g language: A "v a lid  
reason" exi st s fo r the issuance o f an arr est warrant ra th er than a
summons where the defendant is  charged with  an of fen se re la ted to
na rcot ics or  in vo lv ing the ri s k  o f physical harm, where the at to rney
fo r the government c e r ti fi e s  th a t issuance o f a summons ra th er than
a wa rrant may afford  the defendant  an op po rtu ni ty  to  destroy  evidence
of  the offense or  to fa bricate  an a l i b i , or  where he states  reason to
be lieve  th at the  defendant may fl e e  upon being summoned. (A comparable
c e r ti fi c a ti o n  prov is ion was proposed in  the A p r il , )971 Report to  the 
At torney  General Concerning di sc losu re  o f government witnesses. See 
pp. 28-29 .)

R ober t E.  Hau be rg , S . D. M is s i s s ip p i :

The new proposed ru le  requ ire s th at on ly a summons 
be issued on a com pla int or  upon the re tu rn  of an ind ictmen t 
unless some va lid  reason is  shown fo r issuance o f an a rr est 
wa rra nt . Why should th is  extreme burden be placed upon the 
government?

Extreme hardship w il l be placed upon arr est in g 
o ff ic e rs  who may have evidence o f a stolen  motor ve hicle being

'R . 4 , p. 11)
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Ro be rt E. Hau berg, S . D. M is si ss ip p i (c o n t' d .)  :

transported in  in te rs ta te  commerce and i f  the o ff ic e r  must re ly  
upon a summons defendant w il l be out o f the ju r is d ic ti o n  befo re 
the summons could even be served upon the defendant . Ce rta in 
types o f crimes would never be prosecuted i f  a summons on ly is  
issued. Many grand ju ro rs  expect a warrant of  a rr est to be 
issued in  instances where probable cause is  s u ff ic ie n t fo r the 
re tu rn  o f a tru e b i l l .  The law is  adequate at  the  present time 
to al low a summons ins tead o f a warrant i f  made upon the request 
of the at to rney  fo r the government.

From th e O ff ic e  o f  James R. Thompson, N. D. I l l i n o i s :

New Rule 4(a ) su bs titutes  summonses fo r  arrest warrants 
in com pla int proceedings before mag istra tes.  Such a substi tu te  is  
appro priate  in  ce rta in  categories of cases, but  not in  cases where 
e ithe r the nature  of the offense  or  pas t conduct o f the defendant 
in v it e  the p o s s ib il it y  o f f li g h t  to avo id pro secu tion. Ce rta in 
offenses, as we ll as certa in  types o f pas t conduct, should, per se, 
fa ll  under the a rr est warrant prov isions o f the old ru le .

Naw Rule 4( b) (3 ) prov ides  fo r  the issuance of arrest 
warrants a ft e r a showing of  va lid  reason to  the mag is tra te , but 
on ly a ft e r summons has issued . This  presents  a doub le-barre led  
problem. By the time  showing is  made, wa rrant is  issued, and 
agents have been mob iliz ed , i t  is  poss ible fo r the defendant to 
have already been put on no tice by the pr ev ious ly issued summons 
and have long fl e d  by the  time the agents a rr iv e . Secondly, i t  
leaves too much to  the whim and capri ce  o f in d iv id ua l mag ist ra tes , 
who do not have the background and experience o rd in a ri ly  a tt ri b u ta b le  
to .ju dg es . Ma gis tra tes  do not  s i t  through complex and reveal ing 
t r ia ls  and, th ere fo re , never obtain the  quantum o f exposure ava ila ble 
to d is t r ic t  co ur t judges.

The new ru les as w ri tt en  does create  the  summons as a 
viab le  to o l,  but unless a magis tra te fin ds oth erwise , becomes the 
to o l.  The fo llo w in g are several suggestions which minim ize the 
ri sk  o f premature no tic e to a f li g h t  prone su bjec t and s t i l l  
preserves the advantages of  the a v a il a b il it y  o f the summons. The 
fo llo w in g is  a p a rt ia l l i s t  o f types o f offenses  wherein  arrest 
warrants should au tomat ical ly  issue and in  which summons is  
unavai lable:

a. a ll  homicide offenses;
b. a ll  offe nses invo lv ing a weapon in  th e ir  commission;

(R. 4 , p . 12)
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From th e O ff ic e  o f  James R. Thompson, N. D. I l l i n o i s  ( c o n t 'd . ) :

c. a ll  bank robb er ies;
d. robber ies o f pos tal employees;
e. kidnappings ;
f .  hi jack in gs;
g. a ll  hard na rcot ics  cases;
h. a ll  drug cases over a ce rta in  number o f ounces;
1. a ll  exto rt io ns;
j .  most TFIS cases;
k. a ll  firearm s v io la ti o n s ;
l .  Mann Act v io la tions ;
m. counte rfe it in gs; and
n. fo rg eries.

In addit io n, summons should not  be ava ila ble  reg ard less 
o f the crime , i f  e ithe r the defendant  has been conv icted  o f any of 
the fe lo nie s enumerated in a. through n. above w ith in  the pas t fi ve  
years , i f  he has ever been con vic ted  o f a homicide , and i f  he has any 
charges pending again st him in  any co urt  fa ll in g  under the  a. through 
n. categ or ies  li s te d  above.

Furthermore, summons should not  be ava ila ble  where the 
defendant is  an a lie n or has no su bs tant ia l ti e s  to  any one place.

At the same tim e,  the re are innumerable ca teg or ies  of  
crime where the re ex is ts  l i t t l e ,  i f  any, ri sk  o f f l ig h t .  In these 
cases, unless the re is  a showing to  the  co nt ra ry , a summons should 
issue,  and these are :

a. tax  cases;
b. mail fra uds;
c. perju ries;
d. bankruptcy  fra ud s;
e. most postal v io la ti o n s ;
f .  vote fraud cases;
g. IRS liq uor v io la tions ;
h. Impersonation of fed eral o ff ic e r  cases; and
i . Dyer Acts.

Probably the best a lte rn a tive  1n re vi sing the ru le  is  to 
re ta in  the present  ru le  w ith  the pro viso th at a summons w il l Issue 
upon applic atio n by the United States At torney and approval by the 
ma gis tra te or sue sponti by the ma gis tra tes .

(R. 4, p. 13)
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Paul  J . Cu rra n, S.  D. New York:

The imp ortant change made by th is  ru le  is  th at i t  
gives the Magis tra te dis cr etio n whether  to issue a summons or a 
wa rrant of a rr est upon the f i l in g  of a comp lain t. The p e cu lia ri ty  
o f the change in  Rule 4 is  made cl eare st  by the fa c t th at in  th is  
D is t r ic t the re are hardly any situ a tions in  which i t  would be 
approp ria te to commence cr im inal  proceedings by way o f a comp lain t 
befo re the Magis tra te with ou t the need to  secure the immediate 
arrest  o f the defendant. I f  the Mag ist rate decides in  a given 
case th a t a summons is  preferab le to  a war rant , and he is  wrong, 
then the  defendant w il l be but  another  fu g it iv e  who w il l have to 
be pursued.

Another danger posed by the new ru le  ar ises  from the 
vagueness o f the  standard fo r immediate issuance o f a warrant o f 
arrest  instead o f a summons (" va lid  reason" - 4(b )(2)  and (3 ))  
and the li k e ly  pr otract in g o f proceedings before  the Ma gis tra te 
in  having to show th at a warrant ra th er than a summons should 
issue. A considerable amount o f time is  being wasted befo re the 
Magis tra tes  now because o f fa i r ly  fre quen t congestion in  th e ir  
ca lendars.

A dd it io na lly , o f cou rse, i t  appears th at i t  w il l now 
be open to  a defendant to move to  suppress evidence secured 
in cident to an arrest  on a wa rrant on the  grounds th a t the showing 
o f a "v a lid  reason" fo r it s  issuance was inadequate and th a t the 
Magis tra te abused his  d is cre tion in  not  iss uing  a summons ins tead 
o f the wa rrant.  In view of the  enormously prot racted  suppression 
problem which already exist s in  cr im inal  cases,  i t  is  fo o lish  to 
add a new and wh oll y unnecessary ground on which suppression 
motions can be based.

Moreover, since an a rr es t wa rrant need not be obtained 
even where there is  adequate time to  do so, except perhaps fo r 
nigh ttime arrest s in  a home, United Sta tes v. Gonzalez, 483 F.2d 
223, 225 n.2 (2d C ir . 1973), the e ff e c t o f the new ru le  w il l be 
to discourage attempts to ob ta in warran ts except when re a ll y  
necessary . I t  seems wh olly unreasonable fo r the re to  be a ru le  
o f cr im inal  procedure which puts a premium on avoid ing  app lic at ions  
to a Mag ist ra te fo r a wa rrant.  The probable response to  th is  
re su lt  may be a ru le  th at a warrant of a rr est must be secured in  
the absence o f ex ige nt circumstances. I f  th at happens, then 
o f course  the re w il l be an addi tio na l who lly  unnecessary ground 
on which defendants w il l make p re tr ia l suppression mot ions.

(R. 4 , p . 14)
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Paul J . Cu rra n, S . D. New York ( c o n t 'd . ) :

The net o f the new Rule is  to  create  both present  and 
pote ntia l com plications to  taking  custody  o f lawbreakers which 
exceed any thing the Con st itu tio n requ ire s and w il l su re ly  lead 
to fu rt he r unecessary expend iture o f law enforcement and ju d ic ia l 
resources and delay in what ought to  be the purpose o f the cr im inal  
process-- the  prompt de termination o f g u il t  or  innocence.

(R. 4 , p.  15)
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RULE 9

WARRANT OR SUMMONS UPON INDICTMENT OR INFORMATION.

Comments o f U. S. At to rn ey s

Ira De Ment, M. D. Alabama:

With  re gard  to  Rule 9,  I recommend th a t  summons sh ou ld  
be a t  th e d is c re t io n  o f  th e  a tt o rn e y  fo r  th e  go ve rnmen t.

Robert W. Rus t, S. D. Flori da:

The im ple m entio n o f th e summons pr oc es s wo uld be 
d e tr im e n ta l to  law en fo rc em en t fo r  th e  fo ll o w in g  re aso ns:

1.  Would de crea se  amount o f  ev id ence  se iz ed in  a 
se arch  in c id e n ta l to  an a rre s t  by re duc in g  number o f  a r re s ts .

2.  Would In cre ase  th e number o f  fu g it iv e s .

3. Would c re a te  more pape r wo rk fo r  th e  U. S. A tt o rn e y 's  
o f f ic e  and th e  U. S. M ars ha l's  s e rv ic e .

4.  Would in c re ase  th e  ti m e .l a g  between issu an ce  o f  th e 
com p la in t and eventu a l t r i a l .

Stan  P it k in , M. D. Was hington:

We have s im il a r  o b je c ti o n s  to  thos e un de r Ru le 4 as to  
re q u ir in g  a show ing  fo r  Issu an ce  o f  a w a rr an t on an In d ic tm e n t.  
In  a d d it io n ,  we d o n 't  see th e need f o r  an oath  on an In fo rm a ti o n  
1n o rd e r to  a ll o w  th e  c le rk  to  is sue a summons. We are  not 
com p le te ly  c le a r  wh at  "o a th " 1s re q u ir e d , bu t assume i t  means 
an a f f id a v i t  un de r oath  e s ta b li s h in g  pro bab le  cause fo r  the 
Issu an ce  o f  a summons. This  makes th e  c le rk  th e  pe rso n who 
dete rm in es w heth er  th e re  is  pro bable  cause fo r  th e  Issu an ce  o f  
a summons, a ju d ic ia l  d e te rm in a ti o n .

H. M. Ray, N. D. M is si ss ip pi :

We see no cau se fo r  ch an ging  th e p re sen t Ru le 9.

(R ul e 9 , pa ge  1)
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H. M. Ray , N. D. M is s is s ip p i  ( c o n t 'd . ) :

Issuance o f a surranons in  lie u  o f an a rr est wa rrant should 
a t le ast  requ ire  concurrence o f the at to rney  fo r the  government. The 
o ri g in a l d ra ft , commented on by the bench and the ba r, ca rr ie d over 
the ex is ting  prov is ion denying the  court s power to  ov er rid e the  government's 
decis ion  th at a summons may sa fe ly  be used, i t  would be anomalous to 
au thor ize  courts to ov er rid e the government's judgment th at fo rc ib le  
apprehension is  necessary. Dec ision  on whether a summons or  a rr est warrant 
should be used is  prop er ly le f t  w ith  the executive branch.

In the a lte rn a tive  the proposed ru le  should be amended 
by dele tin g the fo llo w in g language se t fo rt h  in  proposed Rule 
9(a )(1)  " i f  i t  is  supported by oa ths, " and by s tr ik in g  the 
sentence in  9(a)  th at reads "th e co ur t sh al l ord er issuance 
o f a warrant instead o f a summons i f  the at to rney  fo r  the 
government presents a va lid  reason th ere fo r"  and in sert in g  
in  lie u  ther eo f the fo llo w in g:

"However, upon requ est o f the at to rney  fo r 
the government, the  c le rk  o f the co ur t sh al l 
ord er issuance o f a warrant instead o f a 
summons fo r each defendant  named in  the 
in fo rm at ion,  i f  i t  is  supported by oa th,  or  
in  the in dict m en t."

E arl  J . S i l b e r t ,  D. C.s

Our c ri ti c is m s o f the proposed amendments to  Rule 9 
essen tia lly  tra ck  our ob ject ions  to the proposed amendment o f 
Rule 4, and a ll  o f the ob ject ions  noted above to  Rule 4 app ly 
with  equal for ce  to  Rule 9. Inasmuch as Judge Fran ke l's  a r t ic le , 
upon which the Adv isory Notes prop or tedly re ly  in  support ing  
amendments to both Rules, was e x p li c it ly  addressed to  Rule 9,  our 
c ri ti c is m s of th at a r t ic le  bear p a rt ic u la r a tten tion  here; the 
proposal' s fa il u re  to meet the problems o f the increased lik e lih ood  
o f fu g i t iv i ty ,  fa brica tion  o f a li b is  and des truc tio n o f evidence 
th at would re su lt  from it s  imp lem entation; the  lack  o f suppor t fo r 
Judge Franke l's  view among his  bre the rn and leg al commentators; 
the lik e lih ood  th at i t  would spawn a su bs tant ia l measure of ad di tio na l 
co lla te ra l li t ig a t io n  in  cr im inal  proceedings;  and Judge Franke l's  
fa il u re  to come to gr ips with  the  troublesome problems o f d e fi n it io n  
inhe rent  in the "v a lid  reason" he would re qu ire  fo r  the issuance 
o f an arr est  warrant ra th er than a summons.

(R.  9 , pa ga  2)
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Ro be rt  E. Hau berg, S . D. M is s is s ip p i:

The new proposed ru le  requ ires th a t on ly a summons be 
issued on a complain t or upon the  re tu rn  o f an indic tm en t unless 
seme va lid  reason is  shewn fo r issuance o f an arr est wa rrant.
Why should th is  extreme burden be placed upon the government?

Extreme hardship w il l be placed upon arrest in g o ff ic e rs  
who may have evidence of  a stolen  motor ve hicle being tra nsported 
in  in te rs ta te  commerce and i f  the o ff ic e r  must re ly  upon a summons 
defendant w il l be out of the ju ri s d ic ti o n  before  the summons could  
even be served upon the defendan t. Ce rta in types o f crimes would 
never be prosecuted i f  a summons on ly is  issued . Many grand ju ro rs  
expect a warrant o f arrest  to  be issued in  instances  where probable 
cause is  s u ff ic ie n t fo r the re tu rn  o f a true b i l l .  The law is  
adequate at the presen t time to al low a summons ins tead o f a warrant 
i f  made upon the request of  the at to rney  fo r the government.

From th e  O ff ic e  o f  James R. Thompson, N. D. I l l i n o i s :

New Rule 9 adopts essen tia lly  the same substi tu tion  o f 
summons fo r e rr est warrants in  indictmen ts. The same reasons as 
se t fo rt h  in  our comments under Rule 4 app ly he re in, on ly more so.

Paul J . Curra n, S . D. New York:

This  ru le  req uires  the Government to show a "v a lid  
reason" why an a rr est war rant should  issue on an ind ictme nt 
ins tead o f a summons; the prev ious  ru le  req uired  the  issuance 
o f an arr est  wa rrant upon reques t by the Government. This 
pro posal, al so , carr ie s wi th i t  many o f the problems already 
discussed in  connection wi th the changes in  Rule 4.

(R. 9, p. 3)
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RULE 11

PLEAS.

Comments o f  U. S . A tt orn eys

V ic to r R. Orte ga , D. New Mex ico:

The proposed changes in  Rule 11 presen t a number o f 
problems. Rule 11(e) (1)  re fe rs  to  a plea being taken to  a lesser  
or re la te d offense. We question whether "r e la te d" means fa c tu a lly  
re la ted or  le g a lly  re la ted and whether or  not agreements beyond 
what appear in  the ru le  can be entered.

With respec t to  the  words "o ther  charges" we frequently  
run in to  large marihuana se izu re cases or  Dyer Act pro secutio ns 
in vo lv in g several in d iv id ua ls  in  an autom obi le. Frequently  one 
o f the  in div id uals  is  w il li n g  to  accept the blame fo r the  en ti re  
ma tte r and exculpate the othe rs . There is  l i t t l e  we can do under 
these circumstances othe r than to  accept the plea bargain which 
re su lts in  the  dismissal  o f othe r charges again st othe r people.
We feel  th at plea barga inin g is  pres en tly  an accepted procedure; 
however, encasing the ma tte r in to  a ru le  w il l in ev itab ly  reduce 
the f le x ib i l i t y  o f the device.

We are very concerned about plea bargain agreements 
being fu ll y  dis clo sed in  open co ur t a t the time the plea is  
offere d. Frequently  in  na rcot ics cases pa rt of the plea bargain 
is  th at the defendant s t i l l  perfo rm ce rta in  usefu l work fo r govern­
ment na rcot ics agents,  such as in tro du cing  them to heroin su pp lie rs  
and the li k e . Two o f our  judges have been very coopera tive with  
respect to  th is  problem and have not  inqu ire d too deeply in to  
these plea bargain arrangements in  public . However, one fed eral 
judge in th is  d is t r ic t  in s is ts  th a t the en ti re  plea bargain go 
down on the record or  he w il l not  accept the plea a t a l l .  In 
one case, the defendant was scheduled to  int rod uce an undercover 
na rcot ics agent to an important su pplie r w ith in  a few days a ft e r 
the plea was to  take place. Because o f th is  judg e's po licy , we 
had no choice but to  dism iss the case against the coopera ting  
in div id ual ra ther  than reveal the  en ti re  barga in. C learly  th is  
so lu tio n is  bad not  on ly because we have to dism iss a prosecutable  
case, but als o because co nt ro l over the  coopera tive in d iv id ua l 
1s lo s t.  The danger to  the coopera tive in div id ual o f pub lic iz in g  
his  or  her cooperation is ,  o f course, obv ious.

(Ru le 11,  page 1)
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V ic to r  R.  O rt ega , D. New Me xic o ( c o n t 'd . ) :

Because o f the  problems we see w ith  Rule 11, we oppose 
these proposed changes.

Sta n  P i t k in ,  W. D. W as hi ng to n:

Rule 11 (e)(1 ) rai ses many o f the normal po ints of 
discussion in  plea barga inin g but is  unclear whether  those are 
the on ly pe rm iss ible subje cts  of discus sio n.  Among oth er matters 
ty p ic a ll y  discussed are tes tim ony, in te ll ig e n ce , and oth er means 
o f developing fu rt he r cases which the government is  in te re sted  in , 
and var ious matters to  be of fe red to the  defendant such as *
d is posi tio n of pro ba tion and parole problems or  d is posit io n  of  
charges as to othe r persons.

Rule 11 (e )(2 ) req uires  th a t the  plea agreement be F
disclosed in  open co urt . I f  pa rt o f the plea bargain 1s to  aid 
the government as a witn ess  or as a source o f in fo rm at ion,  
disc losu re  o f such in  open co ur t may destroy  defendant's 
ef fect iven es s and w il l make such an agreement imposs ible  i f  
the defendant wants anonymity as to hi s cooperat ion . Obvious ly 
some plea bargains  should  not  be made public  in  the in te re s t of  
sa fet y o f the defendan t or to  avoid prejud ice to  othe r cases.
The ru le  should be e x p li c it  th at the co ur t has d is cre tion  to 
hear such problems in  chambers and to  seal the record.

W il li am  D. K e ll e r , C. D. C a li fo rn ia :

I st ro ngly  fe el  th at the nolo  plea should be abolished. 
There is  no va lid  reason to protec t a defendant  from c iv il  l ia b i l i t y  
i f  he is  in  fa c t g u il ty  o f a crime. The pub lic 's  confidence in  the 
law enforcement system is  diminished by the  ex istence of such a ple a.

H. M. Ray , N. D. M is s is s ip p i:

The f i r s t  sentence of Rule 11(b)  should  be amended to
read:

"A defendan t may plead nolo  contendere on ly 
with  the  consent o f the government and the 
court ."

(R. 11 , p. 2)
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H. 11. Ray, N. D. M is si ss ip pi  (c on t' d .) s

To avoid  po st -c on vict ion hearings on a ll  Rule 11 
in q u ir ie s , to  insure  r e l ia b i li t y  o f the defendant's statements 
to  the Court ; and fo r the reasons and requi rements in  Sryan v.
United Sta tes, 492 F.2d 775, 780 (1974) , i t  is  suggested th at 
the defendant be placed under oath at the ou tset  o f the Rule 11 
in qu iry . We therefore recommend th a t proposed Rule 11(d)  be 
modif ied  to  read as fo llo ws:

"( d ) INSURING THAT THE PLEA OF VOLUNTARY.-The 
co ur t sh al l not accept a plea o f g u il ty  or nolo 
contendere with ou t f i r s t ,  by addressing the 
defendant pe rson al ly in  open co urt , a ft e r  he has 
been placed  under oa th , determin ing th at the 
plea is  vo luntary and not the  re su lt  o f for ce  
or th reats or of promises apar t from a plea 

« agreement. The co ur t sh al l also in quire  as to
whether the defendant's  w ill in gness  to  plead 
g u il ty  or  nolo contendere re su lts from p ri o r 
disc uss ions between the at to rney  fo r the 
government and the defendant  or his  a ttorn ey."

To avoid possible danger to  cooperating in d iv id ua ls  and 
to  conform with  the language o f 11(e )(5),  we suggest th a t Rule 11 (e)(2 ) 
be mo dified to  read as fo llo w s:

"(2) NOTICE OF SUCH AGREEMENT.-If a plea 
agreement has been reached by the part ie s which 
contemplates en try  o f a plea o f g u il ty  or  nolo  
contendere in  the expecta tion th at a spec if ic  
sentence w il l be imposed or  th a t othe r charges 
befo re the co ur t w il l be dismissed , the co ur t 
sh al l requ ire  the di sc losu re  o f the agreement 
in open court , e x c e p t fo r good cause shown, 
at the time the plea is  offere d. Thereupon the 
co ur t may accept or  re je c t the  agreement, or 
may de fer  it s  decis ion  as to acceptance or 
re je ct io n u n ti l the re has been an op po rtu ni ty  
to consider  the presentence re port ."

Rule 11(e) (6)  should  be amended to read as fo llo ws:

" I f  a plea dis cussion does not re su lt  in  a 
plea o f g u il ty  or nolo  contendere or  i f  a 
plea of g u il ty  or nolo  contendere is  not 
accepted or  is  withdrawn , or  i f  judgment on 
a plea o f g u il ty  or  nolo contendere is  reversed

(R. 11 , p.  3)
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H. M. Ray, N. D. M is si ss ip p i (c o n t' d .) :

on d irect or co lla te ra l review, neither the 
plea discussion nor any resu ltin g agreement or 
plea shall be admissible against the defendant 
1n any crim inal or c iv il  action or adminis tra tive 
proceeding, not only 1n U. S. d is t r ic t courts 
but 1n a ll  pr ob ab ili ty  in the prosecution of  
minor offenses before magistrates [see Rules 1, 
2(a) and 3(a ), Rules of  Procedure fo r Tria l of 
Minor Offenses] ."

Ch ar les  H. An de rso n,  M. D. Te nnessee:

The othe r proposals are sa lutary , part ic u la rly  Rule 
I l 's  af firmat ion of  plea bargaining. This is  re a li s ti c  and progressive. »

Harry D. Stew ar d,  S . D. C a li fo rn ia :

Corcerning plea bargaining, I fee l str on gly  that  th is  
should be a matter  of  pub lic record as much as the circumstances 
w il l allow. I th ink the public  has more misunderstanding about 
plea bargaining and chamber conferences with judges than any other  
area of  crim inal  law. In my d is t r ic t. a ll  AUSAs are directed to 
keep an accurate writ te n record of  plea bargaining, Inc luding the 
reasons why any reduction  is  made. Where pos sib le,  they are also 
to sta te th is  fo r the record in open court . Likewise, unless the 
judge in si st s to the contrary , or the circumstances otherwise make 
i t  impossible or unnecessary, a ll  conferences with the cou rt in 
chambers are on the record with  the court rep orter  present. I 
have heard the debates about court par tic ipat ion in  plea bargaining 
and have yet to come to a conclusion in th is  area. However, as 
prosecuto rs, I fee l that  we should do everything to  bring plea 
bargaining and cou rt conferences out in to  the open so that  the 
public  w il l know what has transpired in a given case.

(R. 11 , p. 4)
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E a rl J .  S i l b e r t ,  D. C . :

This  proposed Rule es tabl ish es  spec if ic  c r it e r ia  fo r 
the  acceptance o f a plea o f g u il ty  and sets fo rt h  spec if ic  co nd ition s 
re gu la tin g plea barga ining and insu rin g fu l l  di sc losu re  o f plea 
agreements. While we ge ne ra lly  suppor t th is  ru le , we would suggest 
a few mod ifi ca tio ns :

1. We continue to  be lie ve , as has been the po lic y  o f the 
Department o f Ju st ice since 1958, th a t a plea o f nolo  contendere should 
not  be accepted by the Court w ith ou t the consent o f the Government.
Thus, we would propose th a t the f i r s t  sentence o f Rule 11(b ) be amended

« to  read: A defendant may plead nolo contendere on ly w ith  the  consent
o f the Court and the at to rney  fo r the  Government.

2. The plea agreement procedures se t fo rt h  in  Rule 11(e)
(2 ),  (3) and (4) should make cle ar th a t the Court may on ly de cline

*  to  accept a plea agreement on the ground th at the  agreed upon
maximum sentence is  inadequate;  the  Court should not be perm itte d 
to  re je c t the agreement on grounds th a t the number o f counts or 
charges to  be dismissed upon motion o f the Government is  e ithe r too 
le n ie n t or too re s tr ic ti v e . For whi le  in  the  sentenc ing area the 
Co ur t's  pre rogatives  are ob vio us ly paramount, i t  is  eq ua lly  obvious 
th a t no ru le  should be promulgated which in serts  the  judgment o f the 
Court in  areas c le a rly  reserved  fo r  the exerc ise  o f pros ec utor ia l 
d is cr etion ( i . e . ,  the de cis ion  to  charge or  to dismiss cha rges).  The 
proposed ru le  would accomplish an unwarranted in fring em en t by the 
ju d ic ia ry  on the powers of the execut ive . I t  c o n fl ic ts  w ith  the 
tr a d it io n a l sep ara tion  of powers between the ju d ic ia ry  and the execut ive  
and is  ther efore unconsti tu tiona l.  "[A ]s  an in ci dent o f the Co nsti­
tu tiona l sep ara tion  of powers, . . . the Courts  are not to  in te rf e re  
w ith  the fre e exerc ise  o f the  at torneys o f the United States in  th e ir  
co nt ro l over cr im inal  pros ec ut ions ."  United Sta tes v. Cox, 342 F.2d 
167, 171 (5th C ir . 1965), c e r t, denie d, 381 U.S. 935 (1965), quoted 
w ith  approva l in Newman v. United Sta tes, 382 F.2d 479, 481 (D.C.
C ir . 1967)(Burge r, J . ).  1/ The complete d is cre tion  vested in  the

1/ C f. , United States v. Ammidown, U.S. App. No. 72-1694, decided 
Nov.” 16, 1973, Pet, fo r Rehrg. En Banc den ied,  May 10, 1974. While 
we agree with  the ho ldin g in  Ammidown reversing  appella nt's  ju ry  
co nv ic tio n fo r f i r s t  degree murder where the t r ia l  judge declin ed 
to  accept a plea to  second degree murder agreed upon befo re t r ia l  
by the prosecutio n and defense, we are tro ub led by d ic ta  o f the 

< Court suggesting th at a t r ia l  judge may wi thho ld approval o f a
g u il ty  plea where he fin ds  i t  does not adequately pro te ct  the pu bl ic 
in te re s t.  See s li p  op. at  p. 11. That decis ion  is  fo r the prosecuto r, 
not the t r ia l  Co urt , and Rule 11 should  so re fl e c t.

(R. 11 , p . 5)
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exe cutive  over cr im inal  prosecutions has been acknowledged by the 
Courts, p a rt ic u la rl y  in the area o f whether to  accept a plea to  a 
lesser  offense from one co-defendant  but not  the oth er,  or  whether 
to  prosecute  a defendant on a less er  or  more ser ious charge. See 
In Re P e ti tion  o f United  States  fo r W rit  o f Mandamus, 306 F.2d 737 
T9th C ir . 1962); Newman v. United S ta te s, supra ; Hutcherson v. 
United Sta tes, 345 F.2d 964 (D.C. C ir . 1 9 6 Therefo re we wou1d 
suggest the fo llo w in g amendments to  Rule 11(e) :

a. The la s t sentence of Rule 11 (e)(2 ) should be amended 
to  read: Thereup on th e Court  sh a ll  ac ce pt  th e  pl ea  un le ss  i t  
r e je c ts  th e se nte nce  agree d upon, or  a le s s e r  se nte nce ; in  th e  
a lt e rn a ti v e  th e Co ur t may de fe r i t s  d ec is io n  as to  ac ce pt an ce  or  
re je c ti o n  o f  th e  p le a  u n ti l th ere  ha s been an opport un it y  to  
co nsi der  th e  pr es en te nce  re port .

b. Rule 11 (e)(3 ) should be amended to read: i f  th e  
Court  ac ce pts  th e p le a , i t  sh a ll  in fo rm  th e def en da nt  th a t i t  w il l 
embody in  th e  jud gm en t th e se nt en ce  pro vi de d fo r  in  th e  ple a 
agr eem ent  or  an ot he r se nt en ce  more fa vora ble  to  th e de fe nd an t 
than  pr ov id ed  fo r  in  th e pl ea  ag reem en t.

c. Rule 11 (e)(4 ) should be amended to  read: i f  th e  
Co urt  r e je c ts  th e p le a , i t  sh a ll  in fo rm  th e p a r ti e s  o f  th i s  fa c t ,  
advi se  th e de fe nd an t per so nall y  in  ope n court  th a t th e  Co urt  i s  
no t bound by th e p le a ag reem en t, a ff o rd  th e de fe nd an t th e op por­
tu n it y  to  then  wi thdraw  h is  p le a , and advis e  th e  def en da nt  th a t 
i f  he p e r s is ts  in  h is  g u il ty  ple a or  p le a o f  no lo  co nt en de re  th e  
se nte nce  in  th e ca se  may be le s s  fa vora ble  to  th e  de fe nd an t tha n 
th a t co nt em plat ed  by  th e pl ea  ag reem en t.

3. While we agree th a t conve rsa tion s oc cu rring  during 
inform al plea discussions should not be admlssable 1n evidence, 
we be lieve  th at statements made by a defendant,  w ith  the advice 
o f cou nsel, vo lu n ta ri ly  and 1n open co ur t during the course of 
an actua l plea , should be admiss ible, a t le ast to  impeach the 
defendant 1f  he subsequently attempts to  withdraw his  plea and 
to  take the stand in  h1s own be ha lf a t t r ia l .  There fore, we 
would propose th at Rule 11(e) (6)  be amended to  read as fo llo ws: 
In ad missibi lit y o f Plea Discu ssions.—Evidence o f a plea o f guil ty  
la te r withdrawn, or a plea o f nolo contendere,  or of  an o ff er to 
plead gu il ty  or nolo contendere to the crime charged or any other 
crime, or o f out o f Court stat ements made in  connection with  any 
o f the fore going ple as  or o ff ers , is  not  adm issible in  any c iv il
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p ro c e ed in g , o r  in  th e  G ove rn m en t's ca se  in  c h ie f  i n  an y c r im in a l 
pro ceed in g  a g a in s t th e  pers on who made th e  p le a  o r  o f f e r .
Ho we ver, a s ta te m en t made by  a d e fe n d a n t in  op en  c o u r t an d in  
th e  p re se n ce  o f  counse l a t th e  ti m e  a p le a  o f  g u i l t y  i s  ta ken  
i s  a d m is s ib le  in  a su bse guent c r im in a l pro ceed in g  to  im pe ac h 
th e  d e fe n d a n t wh ere h is  te s ti m o n y  a t  th e  pro ceed in g  v a r ie s  
m a te r ia ll y  from  h is  s ta te m en t a t  th e  ti m e  o f  th e  ta k in g  o f  
th e  p le a . (S ee  H arr is  v . New Y ork , 401 U .S . 222 (1 971).

4. F in a lly , we be lieve  as the  Adv isory Committee 
suggested (see Adv isory Committee Note, to  Rule 11, page 14 ), 
th at i t  is  a desir ab le pr ac tic e th a t the  defendant be placed 
under oath at  the time o f his  ple a. This w il l help  to  ins ure  
the defen dant's understanding o f the s ig nifi ca nce  o f his  ac tio n 
in  determin ing to  plead g u il ty , plac ing his statements at the 
time o f the taking  of a plea on the same fo otin g as his  tes timony 
in his  own defense i f  he were to  go to  t r ia l .  There fore, we 
be lieve  Rule 11(f ) should be amended to  read as fo llo ws:  
D et er m in in g  Acc ur ac y o f  P le a . The C ourt  s h a l l  n o t e n te r  
ju dg m en t upon a p le a  o f  g u i l t y  w it h o u t r e q u ir in g  th a t  i t  be  
ta ken  un de r o a th  and  w it h o u t mak in g su ch  in q u ir y  as s h a l l  
s a t i s f y  i t  th a t  th e re  i s  a fa c tu a l  b a s is  f o r  th e  p le a .

Wayman G. S h e r re r , N. D. Ala bama :

This  conta ins  nothing o f si gnifi ca nce  not already  a 
ma tte r o f pr ac tic e in  our D is t r ic t .

From th e  O f f ic e  o f  Jam es R.  Tho mp son , N. D. I l l i n o i s :

New Rule 11 con tinues to  perpetuate the plea o f nolo 
contendere. The plea o f nolo  serves no purpose but to  permit 
the defendant  to  avoid the consequences o f a g u il ty  plea in  
a n c il la ry  proceedings. Whatever benefit  i t  has inures  so le ly  
to the defendant,  and the plea is  a re li c .

That the plea of nolo is  an ab su rd ity  must have been 
recognized by the committee d ra ft in g  the new ru les because they  
contin ue to leave  i t  to the co urt  to decide whether or not  to 
accept a nolo ple a. Theore tica lly , two defendants in dict ed  
toge th er , but ar reste d in  sepa rate  pla ces, and transfe rr in g  
th e ir  cases under Rule 20, w il l end up w ith  d if fe re n t ul tim at e 
consequences. A ll th is  is  based so le ly  upon the prop en si tie s 
of d if fe re n t judges.
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From th e  O f f ic e  o f  Jam es R.  Tho mpson , N. D. I l l i n o i s  ( c o n t ’d . ) :

The plea of nolo is  a f ic t io n ,  since fo r the purposes 
o f the primary proceeding i t  has the exact same fu nction, 
consequence and impact o f a plea of g u il ty . In cases o f ex tensive 
frauds and where the re are a nc il la ry  c iv il  proceed ings, i t  permits  
a defendant to escape wit h a li g h t sentence and enjoy the fr u it s  
o f his  offense since the nolo plea is  ina dm iss ible as an admission 
again st in te re s t in  the  c iv il  case, wh ile  the g u il ty  plea would 
have been admiss ible. The new ru le  con tinues to  ignore the ri gh ts  
o f vict im s and the higher  pu bl ic  in te re s t.

New Rule 11(e) (1)  excludes the judge from plea ba rgain ing . *
I t  seems to encourage such bargaining between pro secutor  and defense 
at to rn ey,  but leaves i t  to the judge a t any la te r  time to  agree or 
disagree  with  the plea agreement. The co ur t may accept or  re je c t 
the agreement as la te  as a ft e r the pre pa ration and his  reading  of a 
pre-sentence re port . There are too many instances  where the  delay *
occasioned by these occasions can be il l- a ff o rd e d . A defendant who 
is  w il li n g  to plead at the beginning o f one month may we ll change 
his  mind 30 days la te r . This plan has the ca pab il it y  o f causing 
untold delay.

Part o f the foreseeable  problem is  th a t a prosecuto r w il l 
completely  prepare fo r t r ia l .  A ft e r th is , and on the day befo re 
t r ia l ,  the re is  plea bargaining and a supposed agreement. Subsequently, 
the judge is  apprised o f the agreement and takes i t  under advisement 
u n ti l a ft e r he reads the  pre-sentence re port , a ft e r which he re je ct s 
i t ,  a ft e r which the defendant elec ts  to  go to  t r ia l ,  ne ce ss ita tin g 
the prosecutor prepare the case from scratch a second time.

In many plea bargaining cases, the grea test  in ce nt ive to  
the Government is  the  defendant's  co -ope ra tio n,  which o rd in a ri ly  is  
most valuable  a t the  e a rl ie s t poss ible time. The longer  the  dela y 
between agreement and co -ope ra tio n,  the s ta le r and less va luable  
the inform at ion he can provide.

Under new Rule 11 (e )(3),  the co ur t can accept the plea 
agreement but can subsequently re je c t i t  on ly i f  the actual 
d is posi tion is  more favorable  to  the defendant  than the one agreed 
upon. In large  measure, th is  is  not  much d if fe re n t than the court 's  
power to  reduce a sentence w ith in  120 days. However, in  instances  
o f in te ll e c tu a ll y  dishones t judges, i t  is  poss ible fo r a judge  to 
agree to  the agreement then in tend ing  never to  abide by i t .  The 
actual th re a t,  o f cou rse , is  a minimal one to  us since court s always >
were and should be free  to impose whatever sentence they  feel  
ap prop ria te .

(R. 11 , P . 8)
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This ru le  cod if ie s in pa rt the ex is ting  pr ac tic e in  
th is  D is t r ic t o f our agreeing  to accept g u il ty  pleas to less 
than a ll  the counts in an Indictm en t. However, i t  goes beyond 
th at by pe rm itt ing agreement between the Government and the 
defendant upon the pena lty  to  be imposed, which agreement must 
then be presented to the t r ia l  judge and may be accepted or  
re jected  by him.

As to the la tt e r  pa rt o f the new pro visions,  we have 
always refused in th is  D is t r ic t to  make such agreements and, 
we belie ve , proper ly so. I t  is  not  seemly fo r the prosecuto r 
to agree to  attempt to se t the  punishment o f a defendant,  nor is  
i t  proper fo r us to  tr y  to  bind the  judges in any way as to  what 
pe na ltie s should be imposed w ith in  sta tu to ry  li m it s . Of cou rse, 
the Rule does not requ ire  us to  make such agreements, but the 
le g it im iz a tion  of such agreements by the Rule w il l put pressure 
on both prosecutors  and judges w ith  heavy work loads to agree to 
too l i t t l e  1n order to move another  case and avo id a t r ia l .

There are ad diti on al s ig n if ic a n t drawbacks in the 
proposed Rule. While the punishment o f a defendan t has in th is  
D is tr ic t always been the ex clus ive  func tio n o f the D is tr ic t 
Judge, a de termination o f the charges to which the g u il ty  plea 
is  entered has been w ith in  the  sole d is cre tion o f the pro secutor . 
I t  is  c le ar th at under Rule 11 (e)(3 ) the Court w il l now have the 
d is cr etion to accept or  re je c t suggestions not on ly as to the 
punishment to be imposed but also the offense to which the plea 
is  to be entered. While as a th eore tic a l ma tte r the re should be 
no ob ject ion to ju d ic ia l approval o f the adequacy o f the charges 
to be pleaded to , as a pra ct ic a l ma tte r the re may be a hos t of 
reasons beyond both ju d ic ia l ex pe rti se  and sens ible di sc losu re  by 
a pro secutor  which could preven t a prosecuto r and a t r ia l  judge 
from agree ing on what the plea to be entered should  be. A 
simply example is  a case where a d is posit io n appa rent ly he av ily  
favo rin g a defendant may be welcomed by the pro secution because 
i t  w il l el im inate a need to  disc lose  the id e n ti ty  o f an inform ant 
Yet a t r ia l  judge w il l not  know th is , and fo r the  pro secutor  to  
expla in i t  to  the Court w il l re su lt  in  the very th ing which the 
prosecuto r has sought to avoid .

A s im ila r d if f ic u l t y  ar ise s from the requiremen t in  
Rule 11 (e)(2 ) th at the plea agreement be dis clo sed to the t r ia l  
judge in  open co ur t. Frequently a co nd ition  o f a plea agreement
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w il l be that the defendant act as an informant or furnish informat ion 
and testimony against his criminal assoc iates.  To reveal th is  in 
open court is  li k e ly  to resu lt in the complete frustra tion of 
rece iving such assistance from the defendant.

One aspect of  the new rule which is  part ic u la rly  
tro ub ling is  (e )(6),  which appears to provide th at  a ll  evidence 
ar ising  out of  plea neg otia tion s, inc lud ing a defendant's state­
ments to Government prosecutors or agents, be inadmiss ible against 
him. Such a contention was recent ly rejected by the Second C irc uit 
fo r reasons which show the fa lla cy  of the prov isio n:

"Persky's fu rthe r objection that  by 
allowing  Green to te s ti fy  regarding his 
admissions made at an attempted 's e tt le ­
ment' of  the case against him the court  #
some how or othe r involved it s e lf  in a 
vio la tio n of  the Code of  Professional 
Re sponsib ilit y, EC5-9, DR5-1O1, is  not 
supported by the cited  te st  of  that  Code 
or by opinions issued with  respect  to i t .
Indeed i t  would be a rather  ex traord inary 
in te rp re ta tio n that  would enable a witness 
to te s ti fy  to one version of  the fac ts 
without  ris king  confrontation with a prior 
contrad ictory  statement, whether or not 
given to the prosecutor at  an unsuccessful 
plea bargaining session. There is  no 
evidence that  Persky's prior statement to 
the prosecutor was made 'wi thou t pre jud ice ' 
and i t  is  doub tfu l, had such a condition 
been imposed, that the prosecutor would 
have continued with  the session."

United States v. Zane, Docket No. 73-2401 (2d C ir .,  Ap ril  1, 1974),
Sl ip Op. at 2509-2510.

F in a lly , the ju d ic ia l involvement in plea bargaining 
which Rule 11 provides w il l undoubtedly lead to a whole new area 
of  appella te li ti g a ti o n . I f  a tr ia l judge re jects a plea 
bargaining agreement and the defendant is  la te r convicted at  t r ia l 
and is  more su bs tant ia lly  punished than he would have been under 
the plea agreement, there w il l no doubt be a claim on appeal that 
the t r ia l judge abused his dis cret ion  in re ject ing the plea *
agreement.

Rule 11 is , the refore , to ta ll y  meretr icious, and should 
be vigo rously opposed despite  it s  apparent opt ional form. «

(R. l l ,  P . 10)
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RULE 12

PLEADINGS AND MOTIONS BEFORE TR IAL; DEFENSES AND OBJECTIONS.

Comments o f  U. S . A tt o rn e y s

J . P. F a r r is , S . D. Te xa s:

We fu r th e r  ob se rve th a t  Ru le 12 co nce rn in g p le ad in gs 
and m ot ions in co rp o ra te s  an un ne ce ss ar y q u a li t y  o f  ve rb ia ge  
concern in g th e  d is c re t io n  o f  th e  go vernment to  g iv e  n o ti c e  to  
th ec fe fend an t o f  s p e c if ic  ev id ence , o r  o f  th e de fe n d a n t' s  
o p p o r tu n it y  to  move to  have th is  in fo rm a ti o n  d is c lo s e d . I t  
tend s to  in cre ase  th e amount o f  d is co ve ry  l i t i g a t io n  and c e r ta in ly  
e s ta b li s h e s  s t i l l  anoth er p i t f a l l  f o r  th e le ss  experience d 
p ro se cu to r.

R obert  W. R u s t,  S . D. F lo r id a :

The pro posed amendment is  s u b s ta n t ia ll y  u n o b je c ti o n a b le . 
P r e t r ia l p ro cedure , a lthough more d e ta il e d  g e n e ra ll y  fo ll o w s  c u rre n t 
p ra c t ic e .  However , th e amendment dea ls  w it h  th e  pr oce dure  to  be 
fo llo w e d  in  th e  case whe re an a l ib i  de fens e is  a sse rt e d , and in  such 
a case a f te r  th e  defe ndant g iv es n o ti c e  o f  such defe nse, th e gove rn ­
ment  is  re q u ir e d  to  in fo rm  th e  defe ndant o f  th e s p e c if ic  ti m e , da te  
and p la ce a t  wh ich th e o ff ense  o ccu rr ed . I f  a defe ndant can a sse rt  
an a l i b i  de fens e be fo re  be ing in fo rm ed by th e go vernment o f  th e  
ti m e , p la ce and date  o f  th e o ff e n s e , then  lo g ic a l ly  he sh ould  be 
ab le  to  d e ta il  h is  a l ib i  be fo re  be in g so in fo rm ed by th e go ve rnmen t.

H. M. Ray , N. D. M is s i s s ip p i :

As an a lt e rn a t iv e  to  prop osed  Ru le 1 2 (c ) , i t  is  
su gg es ted th a t  much de la y wo uld be av oide d i f  th e  ru le  were 
to  read  as fo ll o w s :

"U nles s o th erw is e  p ro v id ed  by lo c a l r u le ,  
p r e - t r ia l  mot ions  s h a ll  be made in  w r it in g  
and f i le d  w it h in  14 days a f te r  s e rv ic e  by 
th e governm ent o f  a copy  o f  th e in d ic tm e n t 
upon th e de fe ndant,  bu t th e Court  may fo r  
good cause p e rm it  such m ot ions to  be made 
w it h in  a re aso nable  tim e th e re a f te r .  I f  
a hearing  is  re q u ir e d , th e C ourt  s h a ll  
se t a dat e fo r  such h e a ri n g ."

(R ul e 12 , pa ge  1)
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and, 1f  such amendment is  of fe re d,  "o r o ra l"  appearing  in  12(b) 
should be de leted .

Proposed Rule 12(d) (2)  provides as fo llo w s:

"A t the arra ignment or as soon th ere afte r 
as is  pr ac tic ab le  the defendan t may, in  
order to  afford  an op po rtu ni ty  to  move to 
suppress evidence under su bd iv is ion (b )(3) 
o f th is  ru le , request no tice o f the govern­
ment 's in te n tion  to use (1n It s  evidence in
ch ie f at t r ia l )  any evidence which the  <
defendant may be e n ti tl e d  to  discover under 
Rule 16 subje ct to  any re leva nt  lim it a ti o n s  
pre scribed in  Rule 16."

I t  is  recommended th at proposed Rule 12 (d )(2)  be de leted . *

I t  1s proposed to  add new language to  Rule 12 
pro vid ing  th at motions to suppress evidence and motions fo r 
severance o f charges or  defendants "must" be ra ised  p ri o r to 
t r ia l .  The amendment fu rt he r prov ides  th a t to a fford  the 
defendant an op po rtu ni ty  to  ra ise these ob ject ions  the govern­
ment may vo luntee r no tic e o f it s  in te n tion  to  use ce rta in  
evidence or  the defendant may request a no tice o f the govern­
ment 's in te ntion to  use such evidence. The amendment fu rt he r 
prov ides  th at fa il u re  to ob ject  to the  evidence or  the jo in der 
befo re t r ia l  "s ha ll const itu te  waiver  th ere of. "

The proposed change is  easi ly  suscep tib le to  the 
in te rp re ta tion  th a t where the defendant has no no tic e of the 
government 's in te n tion  to use evidence e it he r volunteered  by 
the government or  furnished pursuant to  the defendant's  requ est 
th at his  fa il u re  to  ob ject  before t r ia l  does not waive the 
object ion.  The amendment should make i t  clea r th a t where the 
defendant knows or  could have known by the exerc ise  o f due

(R. 12 , p.  2)
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dili ge nc e o f the ex istence  o f evidence to which he would ob ject  
i f  of fe re d by the government a t t r ia l  when his  fa il u re  to ob ject  
to  the evidence before t r ia l  1s lik ew ise a waiver of the object ion.  
Otherw ise,  in every case the government w il l have to vo luntee r 
no tic e o f it s  in te ntio n to  avoid the  ri s k  o f having the  ob ject ion 
raised fo r the f i r s t  time during t r ia l .  I t  w il l also put a 
premium on neglect by defense counsel and in  e ff ec t negate the 
prov is ion prov iding  fo r a reques t of no tic e.

The amendment also provides th at "the co ur t 
fo r cause shown may gra nt r e li e f  from the waiver" ef fected  
by the fa il u re  of the defendant  to  ra ise ob jecti ons which 
must be made befo re t r ia l .

To pr ot ec t the government's ri g h t to appeal an 
ord er suppressing evidence under 18 U.S.C. 3731 the amendment 
should provide th at r e li e f  from the waiver  of ob ject ions  may 
be granted on ly a ft e r t r ia l  by way of a motion fo r a new t r ia l .  
When ob ject ions  are ra ise d fo r the f i r s t  time during the heat 
o f t r ia l ,  counsel and the co ur t both us ua lly  have to shoot 
from the hip.  In th is  s itua tion  the co urt , concerned with  
"p ro te ct in g the record " and sublim in a lly  aware th at the 
government cannot complain  o f e rr o r,  tends to aim low.
Furthermore , the witnesses necessary to  resolve a co lla te ra l 
issue such as the le g a li ty  o f a search or  seizure are not 
always in  attendance at  the t r ia l  and the government is  not  in  
a posi tio n to make a fu l l  record on the issue. The government 
is  as much prey to  " t r ia l  by ambush" as the defendant but 
with ou t the  equal ri g h t of an appeal.  I f  the defendant can 
hold back his  ob jecti ons u n ti l jeop ardy has attached he can 
ambush the  government and cu t o ff  it s  ri g h t to appeal an 
erroneous ru lin g  suppressing the evidence. By postponing 
r e l ie f  from waiver u n ti l a ft e r t r i a l ,  the righ ts  o f both pa rt ies 
w il l be adequately protec ted . As the co ur t said in United States 
v. Nolan, 420 F.2d 552, 554 (5th C ir . 1969), in  upholding a 
p o s t- tr ia l hearing on a p re - tr ia l motion to  suppress:

" . . .  I f  the re is  an a cq u it ta l,  
o f course,  then the question is  moot and 
we do n't have any wor rie s;  and everybody's 
ri gh ts  have been preserved. I f  the re is  a 
co nvi ct io n,  then a hearing is  held . . .  to 
determine whether or not the government 's 

* asse rtion  is  corr ect.  I f  . . . corr ect,
the n, of  cou rse, everybody's  ri gh ts  have

(R. 12 , p . 3)

44-625 0  -  75 - 7
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been preserved by le tt in g  the co nv ic tio n 
stand. I f  . . . not co rr ect,  the n, of 
cou rse, everybody 's ri gh ts  have been 
preserved by the co ur t rev ersin g the 
convi ction."

The amendment to Rule 12 provides th a t the defendan t 
may "request no tic e o f the government's in te n tion  to  use (i n  
it s  evidence 1n ch ie f at t r ia l )  any evidence to  which the defen­
dant is  e n ti tl e d  to  discovery  under Rule 16 ." The prov is ion 
au thor iz ing the  government to  vo luntee r no tic e prov ides  th a t the 
government may n o ti fy  the defendant of it s  in te ntion to  use 
"s peci fie d evidence ."

The di ffe re nce  1n language suggests th at the defendan t 
may simply make a broadside requ est in  the language o f the  ru le  
fo r no tice o f "any evidence to  which the  defendan t is  e n ti tl e d  to 
discovery  under Rule 16." I f  th is  1s a correct  in te rp re ta tion  i t  
puts upon counsel fo r the government the burden o f s if ti n g  through 
his  fi le s  and researching the law to  determine what evidence the 
defendant is  e n ti tl e d  to discover under Rule 16. In the annotat ions 
to Rule 16, the re are almost f i f t y  pages o f fi ne  p ri n t summarizing 
ad jud ica ted  dis putes  over what 1s dis coverable  under Rule 16. I f  
government counsel is  going to be le f t  any time  to  prepare his own 
case Rule 12 should  make 1t cl ear th a t. th e  de fen dant's request fo r 
no tice must be at  le ast  as specif ic  as his motion fo r dis covery 
under Rule 16.

I t  is  proposed to  change the time fo r making p re - tr ia l 
motions from "befo re the plea 1s entered" to  a time se t by the 
co ur t "a t the time o f the arra ignment or  as soon th ere after as 
pra cticab le ."  The reason given fo r  th is  change is  "to make 
possible  and to  encourage the making o f motions p ri o r to  t r ia l . "

I t  is  d i f f i c u l t  to understand how th is  purpose is  
advanced by making motions due on a la te r date  than at pre sent.
The rea l e ff e c t of th is  change 1s sim ply  to  delay the time fo r 
making mo tions, thus de lay ing the t r ia l  I t s e lf .  Any change 
should be 1n the opposite  d ir ec tion , toward re quir in g motions 
to be fi le d  e a rl ie r ra ther  than la te r  1n ord er to hasten the 
t r ia l  o f cases.

(R. 12,  p.  4)
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In th is  d is t r ic t ,  the U. S. At torney serves each 
defendant  by mail w ith  a copy o f the ind ictme nt as soon as i t  
is  re turned . He knows we ll in  advance of arra ignment what the 
charges are and in most cases he has already been arrested  and 
is  represented  by cou nse l. He is  in  a posit io n, th ere fo re , to 
prepare and f i le  motions even befo re arra ignment and plea. For 
the very  same reason given  by the  re vis ers , we would recommend 
th a t the  ru le  be changed to  read : "Unless otherw ise provided 
by loca l ru le , p re - tr ia l motions sh al l be made in  w ri ti n g  and 
fi le d  w ith in  14 days a ft e r se rv ice by the government o f a copy 
o f the ind ictme nt upon the  defendant,  but the Court may fo r 
good cause permit  such motions  to  be made w ith in  a reasonable 
time  th ere a fte r.  I f  a hearing  is  requ ire d,  the Cour t sh al l set 
a date fo r such he ar ing."

Wayman G. S h e rre r , N. D. Alabam a:

We agree wholehearted ly,  es peci al ly  w ith  subsections 
(3) and section  ( f ) .

Earl  J . S i l b e r t ,  D .C .:

1. We be lieve  th at fo r the sake o f the e ff ec tive  
ad min is trat ion of cr im inal  prosecutions, a ll  p re tr ia l motions 
should be raised a ft e r ind ictmen t and p ri o r to  t r i a l ,  except 
where the defendant w il l be prejud ice d.  Thus, we would propose 
th at the f i r s t  paragraph of Rule 12(b) be amended to  read:
P r e tr ia l  M o ti o n s .— Any d e fe n s e , o b je c t io n , or r e q u e s t whi ch  i s  
capable  o f  d e te rm in a ti o n  w it h o u t th e  t r i a l  o f  th e  gen era l i s s u e  
may be  r a is e d  b e fo re  t r i a l  by  m o ti on . M otions may be  w r i t te n
or o ra l a t  th e  d is c r e t io n  o f  th e  Judge,  and s h a l l  be  f i l e d  a f t e r  
in d ic tm e n t u n le ss  th e  d e fe n d a n t can sho w p re ju d ic e  from  n o t b e in g  
a b le  to  f i l e  a m otion b e fo r e  in d ic tm e n t.  The  fo ll o w in g  mus t be  
r a is e d  p r io r  to  t r i a l :  . . .

2. We ob ject  to  Rule 12 (b)(2 ) on the same grounds set  
fo rt h  in  the A p r il , 1971 Report to  the At torney General Concerning 
Prel im inary Dra ft o f Proposed Amendments to the Federal Rules of  
Crim inal Procedure fo r the United States D is tr ic t Courts . See 
pages 7-9. Div is ion (e) o f th is  Rule indica tes th a t general 
au th ori ty  is  confe rred on the t r ia l  co ur t to  de fe r the de termi ­
na tion o f any p re tr ia l motion u n ti l t r ia l  or  a ft e r ve rd ic t.  This 
prov is ion is  p a rt ic u la rl y  un fa ir  to  the Government where it s  ri g h t 
to  appe al--o r at  le ast an e ff ec ti ve  appeal--depends upon whether

(R. 12 , p.  5)
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the t r ia l judge rules before or a fte r jeopardy attaches , or  before 
or a fter tr ia l begins or the ve rd ic t is  returned. See 18 U.S.C.
Section 3731j 23 D. C. Code Section 104. We would the refore  
propose that  the f i r s t  sentence of Rule 12(e) be modified as 
fo llows : R u li n g  on M otion. A m oti on  made b e fo re  t r i a l  s h a l l  be  
d ete rm in ed  b e fo re  t r i a l  u n le s s  th e  c o u rt o rd ers  th a t  i t  be  
d e fe rr e d  f o r  d e te rm in a ti o n  a t  th e  t r i a l  o f  th e  genera l i s s u e  o r 
u n t i l  a f t e r  v e r d ic t ,  b u t no  su ch  d e te rm in a ti o n  s h a l l  be  d e fe r re d  
wh ere th e  ti m in g  o f  th e  r u l in g  on th e  m ot io n i s  d e te rm in a ti v e  o f  
th e  r ig h t  o f  a p a rt g  to  a p p ea l.

*

F

*

(R. 12 , p . 6)
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RULE 12.1

NOTICE OF ALIBI .

Comments o f U. S . A ttorn eys

J . P. F a rr is , S.  D. Texas :

Rule 12 .1, Notice of A li b i,  is  a nice the ory  and tho ught,  
but we feel  th at i t  w i l l ,  as a p ra tica l mat ter, be unworkable, and 
do not antic ip ate  th at the defendant w il l be gett in g any thing oth er 

*  than in form at ion from the government, includ ing names and addresses
of witnesses , and then we pre dic t fu rt he r th at the cour ts w il l water 
down the de fen dant's recip roca l ob lig atio ns to supp ly us with  names, 
da tes , tim e,  and places. The dangers are too gre at to  warrant the 

« promulga tion of  th is  pa rt ic u la r ru le .

Ro be rt J . Roth,  D. Kansas:

Oppose disc losu re  o f id e n ti ty  o f government witnesses . 
Disclosure in v ites  harassment, in tim id a tion  or  e lim in atio n of 
government wit nesses. Witnesses may be more re lu cta nt to cooperate 
i f  di sc losu re  allo wed. Encourages manufac turing o f defenses.

Wayman G. S herr er,  K. D. Alabama:

No serious  disagreement here , except th at sanctions 
imposable under 12.1(e) ( fa il u re  to  comply) would seem to de tract  
from, ra th er  than ass is t the search fo r the tr u th , and in  a 
s itua tion  where th is  ru le  was invoked and enforced;  i t  is  believed 
th at a bare showing by defendant of prejud ice  hereby would lead to 
in st ant reversa l by Court of Appeals, fo r "abuse of d is cre tion".  
(See subsection  12 .1( f3 )

Ea rl J . S i lb e r t , D. C. :

We ob ject  to th is  form of a no tic e of a li b i ru le  because 
i t  permits the defendant, by in d ic a ting  his  in te ntion to re ly  on 
a defense of a l ib i ,  to in e ff e c t demand the disc losu re  of the names 
and addresses o f Government witnesses. Inasmuch as we vigo rous ly 
oppose those po rtion s o f the proposed amendments to  Rule 16 which 
would ge ne ra lly  permit  such discovery, fo r reasons noted below, 
we lik ew ise strenuous ly oppose a fo rm ulat ion of an a li b i no tice 
ru le  which w il l permit  s im ila r dis covery at  the d is cre tion o f the 
defendant . We would propose one o f two a lte rn a tives:

(R ule 1 2 .1 , pa ge  1)
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a. Adop tion of a ru le  s im ila r to  Rule 2-5 (b)  o f the United States D is t r ic t Court fo r the D is t r ic t o f Columbia. A 
copy o f th at ru le  is  appended hereto. (Copy of ru le  not inc luded in  these comments; o rig in a l sent to  Mr. Ronald L. Gainer,  Ac ting Chief , Legis la tio n and Special Projec ts Se ction , Crim inal D iv is io n .)

b. Amendment of  proposed Rule 12.1(b) to  read as fo llo ws:D is c lo su re  o f  In fo rm a ti o n  and W it n e s s e s .— Upon r e c e ip t  o f  n o t ic e  th a t  th e  d e fe n d a n t in te n d s  to  r e ly  upon an a l i b i  d e fe n se , th e
a tt o r n e y  f o r  th e  Go ver nm ent s h a l l  in fo rm  th e  d e fe n d a n t in  w r i t in g  *o f  th e  s p e c i f i c  ti m e , d a te , and p la ce  a t  whi ch  th e  o f fe n s e  i s  
a ll e g e d  to  ha ve  be en  co m m it te d. The d e fe n d a n t s h a l l  th en  in fo rm  
th e  a tt o r n e y  fo r  th e  Gover nment in  w r i t in g  o f  th e  s p e c i f i c  p la c e
a t  wh ich he  c la im s to  ha ve  be en  a t  th e  ti m e  o f  th e  a ll e g e d  o f fe n s e . FW ith in  h i s  d i s c r e t i o n ,  th e  a tt o r n e y  f o r  th e  Go vernme nt may th en
f i l e  a dema nd fo r  d is c lo s u re  o f  th e  nam es o f  th e  d e fe n d a n t’ s  a l i b iw i tn e s s e s . Upon th e  re c e iv in g  o f  su ch  a dema nd , th e  d e fe n d a n t
s h a l l  in fo rm  th e  a tt o r n e y  fo r  th e  Go vernme nt  in  w r i t in g  o f  th e
nam es and a d d resses  o f  th e  w it n e sse s  upon whom he  in te n d s  to  r e ly
to  e s ta b l i s h  su ch  a l i b i .  Upon r e c e iv in g  t h i s  in fo r m a ti o n , th e
a tt o r n e y  f o r  th e  Go ver nm ent s h a l l  in fo rm  th e  d e fe n d a n t in  w r i t in g
o f  th e  nam es and  a d d re ss es o f  th e  w it n e ss e s  upon whom th e  Go vernme ntin te n d s  to  r e ly  to  e s ta b l i s h  th e  d e fe n d a n t' s  p re se n ce  a t  th e  sc eneo f  th e  a ll e g e d  o f fe n s e .

Pa ul  J . Cur ra n,  S . D. New Yo rk :

This  Rule appears to benefi t the Government by re quir in g a defendant to  fu rn is h , in  advance o f t r ia l ,  the part ic u la rs  of any a li b i defense he proposes to as se rt.  In fa c t,  however, the prov is ions  o f the Rule w il l re su lt  in  conside rab le harm to the Government in most cases and l i t t l e  be nefit  to i t .

The ru le  prov ides th at i f  a defendan t n o ti fi e s  us th a t he w il l as se rt the  defense o f a l ib i ,  " . . . the government sh al l inform  the defendan t o f the spec if ic  tim e,  date and place  at 
which the offense is  alleged to have been com mit ted." Rules 12.1(a ) and (b ). In othe r words, the Government must te l l  the defendant  
ex ac tly  when and where the Government intends to prove th a t he committed the crime charged. While i f ,  o f cou rse, the crime is  something li k e  a bank robb ery, the ind ictmen t w il l have already

(R. 1 2 .1 , p . 2)
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Paul J . Cu rra n, S . D. New York (c o n t' d .) :

dis clo sed most of th is  in fo rm atio n* , and the re is  l i t t l e  to be

* But see nex t paragraph.

said  again st d isclos ing the re s t.  However, 1n a consp iracy case a 
defendant  w il l obtain from the Government's response to  his no tic e 
o f a li b i defense a good idea o f ex ac tly  who the pote ntia l government 
witnesses are (see also Rule 16(a )(1)(E))  and also something he gets 
under no othe r present or amended ru le -- substa ntia l foreknowledge of  
the Government's evidence again st him by the di sc losu re  o f when and 
where he part ic ip ate d in  the conspiracy. And the re is  nothin g to 
preven t a defense lawyer from se rving  a no tic e of a l ib i ,  ge tt ing 
the response, and then abandoning his a li b i defense. Indeed, i t  is  
ha rd ly cl ear how a defense at to rney  can determ ine in  most cases 
whether to  asse rt an a li b i defense u n ti l he known a ll  the  Government's 
evidence.

To what ex ten t th is  same problem w il l aris e on substan tive 
counts  depends on the pre cis e meaning o f th at prov is ion in  Rule 12.1(b) 
which requ ires the Government to  serve no tic e of  "the spec if ic  tim e, 
date and place at  which the offense 1s al leg ed  to  have been committed".  
As a hyp oth etic al, A and B are charged with  robb ing a bank on 
January 2, in  v io la tion  o f Sections 2113(a) and 2 o f T it le  18,
United States Code. The evidence shows th at on ly B went to the 
bank, but th a t on January 1 A bought the p is to l and the mask fo r B 
to use the nex t day at  the bank. A serves a no tice of a li b i defense.  
Under Rule 12.1(b) i t  is  not a t a ll  c le ar whether the Government is  
to  respond w ith  the da te,  time and place o f the actua l robbery or 
w ith  the da te, time and place o f the acts which w il l be used to 
show th a t A was an aide r and abettor.  I f  the forme r, then
Rule 12.1 is  meaningless in  many cases. I f  the la t te r ,  then 
in  subs tant ive  crime cases the  ru le  w il l provide the same 
p re tr ia l di sc losu re  o f the Government's evidence th at i t  w il l 
in  consp iracy cases. And, o f cou rse, the hypo thet ica l above 
is  the  sim ple st o f a ll  fa c t pa tte rns.  How much must be rev ealed , 
whether as to princip a ls  or accomp lices , in  cases in  which the 
subs tan tive crime is  committed over tim e,  such as mail fraud or 
wi re  fr a u d -- ju s t the part ic u la rs  regard ing  use of the mail or  the 
wires or a ll  the events estab lis hing  the fraud? The examples are 
legion --Tr av el  Ac t, tax  evasion , il le g a l gambling business (Section 
1955), et c.

(R. 1 2 .1 , P . 3)
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P a u l J .  Cur ra n,  S . D. New Yo rk  ( c o n t 'd . ) :

F in ally , the disc losu re of  the Government's witnesses 
required by Rule 12.1(b) is  subject to the same cr iti ci sm s set 
fo rth in the discussion of Rule 16(a)(1 )(E) supra.

This Rule's benefits to the Government w il l prove to be 
il lu so ry  and it s  detriments severe.

*

r

(R. 1 2 .1 , p.  4)
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RULE 12.2

NOTICE OF DEFENSE BASED UPON MENTAL CONDITION.

C ons en ts  o f  U. S . A tt o rn e y s  

E arl  J . S i l b e r t ,  D. C.s

While we do no t ob je ct to  the Ru le,  we belie ve  th a t the  
Adv isor y Committee Note to  d iv is io n  (c ) should  re f le c t  th a t th is  
d iv is io n  is  no t intended to  prec lude  the Co urt  from ord ering more 
than one p sych ia tr ic  ex am inat ion .

1

(R ul e 1 2 .2 , pa ge  1)
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RULE 15

DEPOSITIONS.

Comments o f U. S.  Atto rn ey s

Rich ard L. Thornburgh, N. D. Pe nnsylva nia :

Rule 15 presents a radica l departure from the present 
ru le  which allo ws deposit ions on ly in  exceptional circumstances, 
in ord er to  prevent a fa il u re  of ju s ti c e . The proposed amendment 
would allow  them "whenever due to special circumstances of the 
case [th ey  ar e]  in the in te re st o f ju s ti c e ". I t  would fu rt he r 
allow  such deposit ion s to be used as subs tant ive  evidence i f  the 
witness is  unavailab le or i f  he give  tes timony a t the t r ia l  or 
hearing inco ns is tent  with  his  de po si tio n,  or i t  may be used fo r 
co ntradic tin g or impeaching the testimony of the  witness. One 
can envis ion  resource ful  defense counsel taking  such deposit ions 
simply fo r discovery purposes or to la y the groundwork fo r 
crea tin g rea l or  imaginary co n fl ic ts  in  the witnesses ' t r ia l  
testimony.

Donald E. Walter,  W. D. Lou isia na:

I agree w ith  Thornburgh.

W. C. Smitherman , D. Arizon a:

I adopt Thornburgh's comments concerning these amendments.

Rob ert E. Johnson,  W. D. Arkansas:

I would suggest th at any de po sit ion ru le  should (1) 
requ ire  presence o f the accused, and (2) be supervised by e ithe r 
a U. S. d is t r ic t  judge or ma gis tra te to preven t "badgering" 
witnesses by e ithe r sid e.  I have pe rson al ly been to ld  by many 
witnesses th a t they w il l not become inv olved as a witness  again 
because o f th e ir  treatm ent in court , p a rt ic u la rl y  when harassed 
by successive deposit ion s in  c iv il  cases.

(Rule 15, page 1)
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R ober t G. R en ner,  D. M in ne so ta :

I approve of United States At torney  Thornburgh's comments 
on proposed changes to Rule 15.

Rule 15 is  most cy nic al. I t  grants  the r ig h t to the 
government to  depose a witness a ft e r his  name and address have been 
dis clo sed.  We are permitted to depose a person to  avoid  the con­
sequences o f hi s u lti m ate  u n a va ila b il it y . I t  is  l i t t l e  com fort  
to a witness th a t hi s words w il l li v e  on 1n a de po si tio n.  Witnesses 
are not re lie ve d o f pressure merely because th e ir  test imony is  
certa in .

*  LEAA gra nts  are being made to  develop programs to better
care fo r witnesses. Our ju s ti ce  system has been r ig h tl y  c r it ic iz e d  
fo r the curso ry manner with  which we tr e a t them. They are summoned 
in to  co urt , sen t home during de lay s, sent  back and fo rt h  w ith ou t

■v proper expla nation and gene ra lly  sub jected to In d if fe re n t bu reaucra tic
a tt itudes . The proposed ru le  is  a step backwards fo r the c it iz e n  
who is  already a fr a id  o f the ju s ti ce  system.

The ru le  permits deposing in  "spe cia l cases. " Mo defense 
at to rney  w il l ca ll  his case ir. ything  but "s pec ia l. " No defense 
at to rney  w il l l i s t  testimony  oth er than as "c ru c ia l. "

The Jencks Act  is  frustra te d  because the witness statements 
are subjec t to  di sc losu re  by reason o f . the compulsory tu rn ing over 
of p ri o r statements o f the witnesses a t the time o f the de po si tio n.

J .  P. F a r r is , S . D. Tex as:

As to  Rule 15 re la ting  to  de po si tio ns , we see grave 
dangers in  th is  area. While we would not oppose gi ving  the 
government the ri g h t to  a deposit ion  in  exceptio nal circumstances, 
we feel  th a t the ru le  should be le f t  as is . The theory  th a t Rule 
15 w il l e lim in ate  the  problems incidenta l to sup ply ing  a witness  
l i s t  under Rule 16 is  fo l ly ,  in th a t Rule 15 requ ire s the no tice 
o f the time and pla ce , and the name and address o f the persons 
to be deposed. Ob viously,  in  a s itua tion  where a witness is  in  
danger of being liq u id a te d , i t  would sim ply  be done a t an e a rl ie r 
stage in  the proceed ings, to -w it , the de po sit ion stage. Also , 
the re are problems ra ised  in connect ion with  the  consti tu tiona l 
ri g h t o f co nfronta tio n.

(R. 15 , P . 2)
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R ober t W. R u s t,  S . D. F lo r id a :

Much o f th is  amendment is  unob jec tionable . However, the 
language "whenever due to special circumstances . . . "  should be 
de fin ed , or  at  le ast  be narrowed by some gu idel ines . The language 
in  ques tion,  i f  broadly in te rp re te d, w il l s ig n if ic a n tl y  delay the 
t r ia l  o f cr im inal  cases, fo r the amendment als o provides th at 
" . . . a de posit ion  sh al l be taken and f il e d  in  the manner provided 
in  c iv il  actions  . . ."  This  means th at no tices  of de posit ion s must 
provide s u ff ic ie n t time fo r a witness to  trave l (o fte n long dis tances) 
to  the  place des igna ted.  Time w il l also  be requ ired to  al low  those 
witnesses who do not  wish to  waive sig na ture to  read and approve 
(o r disapprove) the tr a n sc ri p t.  Time w il l also be requ ire d to se tt le  
problems th at w il l aris e in  the course o f de po si tio ns , such as re fusa l *
o f a witness to answer pa rt ic u la r quest ions. Since ob ject ions  must 
be sta ted  at  the time o f the deposit ion  tes tim ony, i t  is  clea r that  
on ly an at to rney  tho rou ghly fa m il ia r with  the case cou ld handle the 
de po si tio n.  I t  would appear th at de posit ion  taking  w il l become a *
s ig n if ic a n t func tio n o f both the United States A ttorn ey's o ff ic e  
and the pu bl ic  de fen der's  o ff ic e . The cost o f each cr im inal  case 
w il l ri se  substa ntia lly  because o f the increased witness expense fo r 
trave l and co ur t repo rter  fees , and the need to  make s ta f f increases.

An ad di tio na l comment is  di rected  to  th at por tio n of the 
amendment which is  contained in  subparagraph (d )(2) to  the e ff ec t 
th a t the government is  req uired  to  tu rn  over to  the defendant  fo r 
use at  the de posit ion  any statements o f the wi tne ss. This  would 
appear to c o n fl ic t w ith  18 U.S.C. 3500 which provides th a t such 
statements be turned over a ft e r the witn es s's  d ir e c t testimony  at  
the t r i a l .

Ha rry D. S te w ard , S . D. C a li fo rn ia :

I wholehea rted ly suppor t the proposed modifi ca tio n to 
Rule 15 al low ing  the  government to  take de po sit ions . On numerous 
occasions we have f e l t  th at deposit ion s would be h ig hly  de si rable,  
but have been unable to  secure them as Rule 15 is  a one-way str ee t.  
I do not feel  th at most federal judges would al low defense counsel 
to  u t il iz e  deposit ion s simply fo r discovery  purposes or  to  lay  the 
ground work fo r impeachment. I feel  the l i t t l e  we los e by 
expanding the co urts'  d is cre tion  is  more than o ff se t by our ri g h t 
to  secure and use, i f  necessary , deposit ions in  certa in  cases.
I p a rt ic u la rl y  have in  mind the fo re ign witness who refuse s to 
come to  the United States or  the witness such as the owner o f the 
car in  a Dyer Act who res ides several thousand mi les  from the 
place o f t r ia l  and whose appearance would be both expensive and 
onerous.

(R. 15, p. 3)
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V ic to r  R.  O rt ega , D. New M ex ico:

\fi& are very  much opposed to the  new ru le  with  respect 
to de po si tio ns . The term "spe cia l circumstances" is  much too 
vague and we be lieve  th at deposit ion s w il l begin to be taken fo r 
the purposes o f discovery.

Natu ra lly  the giv ing o f the name and address o f each 
person to  be examined is  a serious problem in  many cr im inal  cases 
and steps should  a t leas t be taken to insure  the sa fe ty  o f the 
witn esses.

C harl es H. A nder so n , M. D. Ten nes se e:

While on balance taking  o f deposit ion s w il l probably 
fav or  the  government, i t  could be abused i f  the on ly c r it e r ia  
were the vague words "i n  the in te re s t o f Justice ."

I suggest c r it e r ia  s im ila r to  the Rules o f C iv il  
Procedure, Rule 32 (a )(3),  plus an additi on al ground: "t ha t the 
wi tnes s' testimony  is  co rrob orat ive or  c ircum sta ntia l. "

This  would requ ire  an amendment to the proposed Rule 
15(G), "U n a va ila b il it y ."

S ta n  P i t k in ,  W. D. W as hi ng to n:

General ly we see problems under Rule 15(d) as to  
ob ject ions  and p a rt ic u la rl y  under 15 (d )(2) . How do you enfo rce 
15 (d)(2 ) w ith ou t a judge the re to  ru le  when one at to rney  te ll s  
his c li e n t not to  answer. Requiring an answer to  be ru led on 
la te r at t r ia l  in  a cr im inal  case is  a l i t t l e  d if fe re n t from a 
s im ila r procedure in  a c iv il  case, since many times the re fusa l 
to answer in  a cr im inal  case 1s based on a claimed consti tu tiona l 
basis . Ob st ruct ive  counsel could make these deposit ion s imp ossib le.

Also,  the ru le  does not app ly we ll to  hos ti le  wit nesses. 
Consider the defendant who obtains  the  l i s t  o f government witnesses, 
names them as his witnesses, and moves to depose them under the 
guise  o f pe rpe tua ting testimony  but re a ll y  fo r discovery.

* W il li am  D. K e ll e r , C. D. C a li fo rn ia :

At the  very  le as t,  the language o f the new Rule 15 
should u t il iz e  the language o f the old Rule 15 in  regard to  the 
requ irement th a t the depo sit ion can be ordered on ly " . . .  a ft e r

(R. 15,  P . 4)
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W il li am  D. K e ll e r , C. D. C a li fo rn ia :

the f i l in g  o f an ind ictme nt or  inform at ion.  . . ."  This language 
appears in  both the old  Rule 15 and in T it le  18, Section 3503.
We are cu rr ently fac ing  pressure from our co ur t to  take deposit ion s 
o f a lie n ma teria l witnesses in  smuggling cases soon a ft e r the 
arr est  o f the a lie n smugglers and p ri o r to indictmen t. Such 
deposit ion s should not be ordere d, i f  ordered a t a l l ,  u n ti l the 
charges are fi n a ll y  framed and counsel have had more adequate 
op po rtu ni ty  to prepare th e ir  cases. The wording o f the  new Rule 
15 would encourage deposit ion s at  a premature stage.

The extensive use o f deposit ions contemplated  by the *
changed ru les w il l pose numerous problems. At le ast some of them 
could be reduced i f  the ru le  made e x p li c it  prov is ion fo r ready 
co ur t review of objec tio ns , re fusa ls to te s t if y ,  questions of
immunity, and claims o f p ri v ilege . *

He nry A. Schw art z,  E.  D. I l l i n o i s :

Expresses the concern th at unless fu rt he r re s tr ic ti o n s  
are placed in  the proposed ru le  there w il l be tremendous added 
ad m in is trat ive needs, delays in  t r ia l  and abuses in  the takin g of  
deposit ions .

H. M. Ray , N. D. M is s i s s ip p i :

I t  is  suggested th a t Proposed Rule 15(a) be modified 
as fo llo ws  to more c le a rl y  conform to the language o f 18 U.S.C.
3503:

"(a) WHEN TAKEN.--Whenever due to  spec ia l 
e xc e p ti o n a l circumstances o f the case i t  is  
in  the in te re s t o f ju s ti ce  th at the testimony 
o f a prospective witness o f a pa rty  be taken 
and preserved fo r use at  t r ia l ,  the co ur t 
a t  an y ti m e  a f t e r  f i l i n g  o f  an in d ic tm e n t o r 
in fo rm a ti o n  may upon motion of such pa rty  and 
no tice to  the part ies order th at testimony o f 
such witness be taken by depo sit ion and th at 
any designated book, paper, document, reco rd , 
reco rd ing,  or  othe r ma ter ial  not p ri v ile ged ,
be produced at  the same time and place. I f  *
a witness  is  committed fo r fa il u re  to  give 
bail to  appear to  te s t if y  at  a t r ia l  or

(R. 15,  p.  5)
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H. M. Ray, N. D. M is s is s ip p i:

hearing , the co ur t on w ri tt en  motion o f the 
witness and upon no tic e to  the  part ie s may 
d ir e c t th at his  de po sit ion be taken. A fte r 
the depo sit ion has been subscribed the co ur t 
may discharge the w itn es s. "

In re co gn ition  th a t de posit ion s are to  be taken on ly 1n 
"excep tiona l circums tan ces,"  i t  1s be lieved th a t the  ends o f ju s ti ce  
would be best  served by ju d ic ia l supe rvisio n o f one knowledgeable in  
cr im inal  law. The proposed ru le  would gran t to  a defendant  ri gh ts  
not  accorded to  him under ex is ting  law , 18 U.S.C. 3500; i t  1s, 
th ere fo re , suggested th at Proposed Rule 15(d) be modif ied  to  read 
as fo llo ws:

"( d) HOW TAKEN.--Subject to  such ad di tio na l 
co nd ition s as the co ur t sh al l prov ide,  a 
depo sit ion sh al l be taken and f il e d  1n the 
manner prov ided in  c iv il  ac tio ns  except as 
otherw ise prov ided in  these ru le s , prov ided 
th a t (1) in  no event sh al l a de po sit ion be 
taken of a pa rty  defendant  w ith ou t h1s consen t, 
and (2)  the scope and manner o f examination 
and cross-exa minatio n sh al l be such as would 
be allowed in  the t r ia l  i t s e l f ,  and (3) th e  
d eposi ti on  sh a ll  be  ta ke n befo re  a Uni ted  
S ta te s  D is tr ic t Judge  or  Uni ted S ta te s  
M agis tr a te . A ft e r  a w it ness  bei ng  deposed  
by  th e Uni ted  S ta te s  has t e s t i f i e d  on d ir e c t 
ex am in at io n,  upon re quest  o f  th e de fe nda nt or  
h is  counse l,  th e  Uni ted S ta te s  sh a ll  pro duce  
any st a te m en t,  as  d e fi ned  in  18 U. S.C . 3500, 
to  which th e  de fe nd an t would be  e n t i t l e d  a t 
t r i a l ."

Ro be rt  J . Rot h,  D. Kansas:

Should provide th at deposit ion s o f pr ison er  
witnesses should be taken on ly a t place o f confinem ent.  
Otherw ise,  marshals would have to  be pre sent.  Oppose 
broadening o f de po sit ion ru le  except to  al low  government 
to  take  deposit ion s as defendants are now able to  do.

(R. 15, p. 6)



100

Wayman C. S herr er,  N. D. Alabama:

Too li b e ra l.  A cr im inal  ju ry  can best evaluate  a witness and his  c re d ib il it y  by viewing him, his  appearance, his demeanor.
We be lieve  th is  fu rt he r undercuts the a b il it y  o f the government to 
put on a st ra ightforw ard , be lievable  prosecutive case. Query: In the case of a coached, ly ing or evasive defense witn es s,  how do you re a ll y  e ff e c ti ve ly  crossexamine a deposit ion?

Ea rl J . S i lb e r t , D. C. :

While we gene ra lly  favo r the proposed amendments to 
Rule 15, we recommend th at the second sentence o f Rule 15(d) be 
amended to read as fo llo ws:  The p a r ti e s  a t whose in s ta nce  th e  
deposi ti on  i s  take n sh a ll  made ava il ab le  to  th e op po sing  part y or h is  co un se l fo r  ex am inat ion and use a t th e  ta k in g  o f  th e 
deposi ti on  any st a te m en t o f  th e  w itnes s be in g deposed  whic h i s  
in  th e po ss es si on o f th e part y  a t whose in s ta nce  th e deposi ti on  
i s  take n and to  which th e op po sin g part y  would be  e n t i t l e d  a t 
th e  t r i a l ,  pu rs ua nt  to  IB U.S. Code Secti on  3500 or Rul e 16 (b )( 1)(D) o f th ese  ru le s .

This mod ifi ca tio n is  recommended in  view o f our po si tio n th at Rule 16 (b) (1)  should conta in an ad di tio na l paragraph, (D), 
affor ding  the Government the same op po rtu ni ty  fo r access to  the 
p ri o r statements o f a defense witness a ft e r th a t witness has 
te s ti fi e d  on d ir e c t examination as the Jencks Act (18 U.S.C.Section 3500) af fo rd s the defense with  reference  to p ri o r s ta te ­
ments of Government witnesses a ft e r they  have te s ti fi e d . See 
Sta te v. Montague, 55 N.J . 387, 262 A.2d 398 (1970) ; People- ?.  Sanders, 110 I l l . App. 85, 249 N.E.2d 124 (1969) ; People v?
Damon, 24 N.Y. 2d 256, 247 N.E. 2d 651 (1969) ; and the  Govern­
ment s P eti tion  fo r Rehearing En Banc in United States v.
Anthony Wrig ht , __ U.S. App. D.C. , 489 F.2d 1181 (1973),
appended hereto. (These are not included in  these comments; 
o rig in a l sent to  Mr. Ronald L. Gainer,  Ac ting Chief , Le gi slat ion 
and Special Proje cts  Se ction , Crim inal  D iv is io n .)  We have proposed below the ad di tio n o f such a section to Rule 16 (b)(1 ) and our 
proposed mod ifi ca tio n of  Rule 15(d) is  co ns is tent  w ith  th at ad diti on . 

W il li am  S ta f fo r d ,  N. D. F lo r id a :

We have a s itua tion  that  has ar ise n in Flo rid a which is  pert inen t to  proposed Rule Number 15.

(R.  15 , p . 7)
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W il li a m  S ta ff o r d , N. D. F lo rida  ( c o n t 'd . ) :

Rule 3.190(1)  o f the Flor ida Rules o f Crim inal Procedure 
prov ides  as fo llo ws:

" ( I )  At any time  a ft e r the f i l in g  o f an indictmen t, 
in fo rm at ion,  or a f f id a v it  upon which a defendant 1s 
to be tr ie d , i f  he sh all s a ti s fy  the co ur t by his  
oath in  w ri ti n g , or  by the a ff id a v it s  o f cre dib le  
persons, th at the tes timony of an absent  person is  
mater ial  and necessary to  hi s defense,  and th a t such 
witness res ides beyond the te r r it o r ia l ju r is d ic ti o n  
o f the co ur t or is  so si ck  and in fi rm  th at w ith  
d ili gence  his  attendance cannot be procured a t the 
t r i a l ,  the co ur t upon the  proper applic atio n o f the 
accused, or his  attorn ey,  sh al l order th a t a commis­
sion  be issued to  take the depo sit ion of such wltnesss 
to be used in  the  t r ia l .  I f  the applic atio n is  made 
w ith in  ten days p ri o r to  the  t r ia l  date the co urt  may 
in  the exerc ise  o f sound d is cre tion  deny such app lic ation.

(2)  I f  a defendant desires  to  perpetuate the testimony  
o f a witness li v in g  in  or ou t o f the s ta te , whose 
testimony is  mater ial  and necessary to  his  defense, 
the same proceedings sh al l be fol low ed as se t fo rt h  
in  sub-section (1) he reof ; w ith  the except ion,  however, 
th at the  testimony  o f such witness be taken before an 
o f f ic ia l co ur t re port e r,  tra ns cr ibed  by him, and fi le d  
in the t r ia l  court ."

P rim ari ly  through the ve hi cle o f subparagraph (1 )(2) 
the Pu blic Defender has developed a pa tte rn  o f taking  the deposit ion s 
o f a ll  stat e wit nesses; in  the stat e pr ac tic e in  Flor ida the state 
must fu rn ish to  the defendant a l i s t  o f a ll  o f It s  wi tne sses , the 
same as proposed Federal 16(e) w il l now re quire . The e ff e c t o f 
th is  has caused gre at concern, reaching almost c r is is  pr op or tio ns , 
to the courts and finances of the  sta te  and coun ties.

The Ch ief  Judge o f the Sta te Ju dic ia l System in  th is  
d is t r ic t  has ta lked  to  me about th is  on several occasions in  the 
past two months, and the s itua tion  is  not  unique to  th is  section  
o f the st ate . The in div id ual coun ties must pay fo r these de po si tio ns , 
in  Escambia County, where Pensacola is  the county seat , the  cost o f 
deposit ion s through the month o f A p r il , 1974 has already exceeded 
$20,000, and the  county  had appro pr iated  on ly $15,000 fo r the 
en ti re  fi sca l ye ar , which ends September 30, 1974. I am advised 
th at the cost o f these deposit ion s in  Dade County, where Miami is  
the county se at , so fa r th is  year is  already  one m il li o n  do lla rs .

(R. 15 , p.  8)
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M il li a n  S ta f f o r d , N. D. F lo ri da  ( c o n t 'd . ) :

The Sta te Chief Judge also advises th at the money ra ti o  
1n our four  countie s in West Flor ida is  fo ur to one in  favo r o f the 
Public Defender; i . e . ,  fo r every d o lla r the Sta te At torney spends 
on deposit ion s the Pub lic Defender spends fo ur.

Besides the inordina te  amount o f money spent on these 
de po si tio ns , the stra in  on the o f f ic ia l co ur t repo rte rs  is  severe, 
and as a consequence the en ti re  ju d ic ia l process is  slowed and a 
speedy t r ia l  becomes less o f a re a li ty .

One o f my Assis tan ts worked fo r the Sta te Atto rn ey 's  
O ffi ce  here befo re jo in in g  our o ff ic e  in  December. He advised *
th at wh ile  he was there (and the same pr ac tic e continues)  the
Sta te A tto rn ey 's  O ffi ce  was ju s t unable to  attend the deposit ion s
because of manpower lim ita tions  and being engaged in the actu al
t r ia l  o f cases. As a consequence the Pu blic Defender's O ff ice *
is  of ten tak ing  the depositions of state witnesses with ou t the
presence o f any represen tative of the Pro secutor 's O ff ic e.

I feel  st ro ng ly  th at th is  ho rro r stor y 1n Florid a should 
be cranked in to  the  decis ion making process before Rule 15 becomes 
a re a li ty . Those who w il l make the decis ion  as to whether Rule 15 
w il l be implemented or not should d e fi n it e ly  be made aware o f the 
fo llo w ing p ro bab il it ie s :

1. Add ition al  As sistan t U. S. Attorneys  and support ing  
c le ri ca l help  w il l be req uired .

2. Add ition al  Court Reporters w il l be requ ired.

3. There w il l be a b u il t  in  lag time between Ind ictme nt
and t r i a l .

4. Substan tia l monies must be appro priated to pay fo r 
the costs of the transc rip ts  of these de po si tio ns , toge the r with  
costs fo r per diem and tra ve l expenses fo r witnesses and government 
at to rney s.

5. In those d is tr ic ts  where the Federal Public Defender 
system is  implemented, ad di tio na l Pu blic Defenders and support ing  
c le ri ca l help  w il l be necessary.

6. In most federa l cases the re are witnesses from d is ta nt
places . I f  the defendant wishes to  depose them, then the problem *
re a ll y  compounds it s e l f .  E ith er  the witness has to be subpoenaed

(R. 15 , p.  9)
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W il li am  S ta f f o r d , N. D. F lo ri da  ( c o n t 'd . )  :

to the place o f t r ia l  sometime p ri o r to t r ia l ;  or defense counsel 
would have to  associa te counsel a t the residence o f the wi tnes s;  
or  defense counsel would have to  trave l to  the  residence o f the 
wi tne ss. From the U. S. A ttor ne y's stan dp oint , i f  the witness did  
not come to  our o ff ic e  fo r the depo si tio n,  we would e ithe r have to 
trave l to the wi tnes s' place o f residence or b r ie f the U. S. At torney 
in  th at d is t r ic t  and ask him to  s i t  in  on the de po si tio n,  w ith  the 
fu l l  expecta tion o f re ciproc at ing fo r  the othe r 93 U. S. At torneys 
Of fices  who may have witnesses in  our  d is t r ic t .

7. The ad di tio na l o ff ic e  space, equipment, supp lies and 
othe r services which necessar ily  fo llo w  from an increase in  the 
s ta f f o f the Court Repor ter , Pu blic Defender and the  U. S. A ttor ne y's 
O ff ic e.

I tr u s t th at everyone concerned w il l recogn ize th a t proposed 
Rule 15 w il l not be ignored by defense counsel, whether Pu blic Defender, 
co ur t appo inted or private . Fu rth er , the  " ja i l  house lawyers" in  the 
federa l penal system w il l not be long in  charging th e ir  counsel with  
incompetency i f  defense counsel fa il s  to  take  advantage o f Rule 15 
prov is ions .

The disastr ous experience the stat e cour ts in  F lo rid a have 
had with  deposit ion s in  cr im inal  cases is  a barometer o f what the 
fed eral system w il l undergo should  Rule 15 be implemented as proposed 
with ou t adequate funding across the  board.

A d d it io n a l Comments from  th e  O f f ic e  o f  R ic hard  L. Thorn burg h:

Deposing o f Witnesses

1. Once disc losu re  o f Government witnesses is  made, 
i t  can be an tic ipat ed  th at defense counsel w il l seek to  learn 
the Government's case by deposing Government witnesses under 
the pretense th a t they  are also pote ntia l defense wit nesses.

2. Depos itions w il l m u lt ip ly  the number o f Jencks 
type mater ia ls w ith  th e ir  inor dina te  minor inco ns ist en cies  
u ti li z e d  fo r impeachment.

3. Dep osit ions w il l substa n tia lly  increase the demand 
on pro secutors' time as they  w il l have to  prepare witnesses fo r 
them as we ll as fo r t r ia l .

4. Dep osit ions w il l not ob via te the  problems o f 
di sc losu re . F ir s t,  witnesses can be eliminated  before they  are 
deposed. Secondly,  the dis pass ion ate  read ing of a de po si tio n

(R. 15 , P . 10)
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A d d it io n a l Comments fr om  th e  O f f ic e  o f  R ic hard  L. Th or nb ur gh  ( c o n t 'd . ) :

lacks the impact o f a li v e  wit ness.  I t  must be presumed th at 
i f  the death or disappearance o f a witness cou ld not  be lin ke d 
to a defendant,  the  ju ry  would never know why a witness was not 
pre sent.

From th e  O f f ic e  o f  James R.  Thompson, N. D. I l l i n o i s :

This  ru le , though i t  genuinely may have extenuating  
circumstances such as the expected demise o f a wi tness, opens 
cr im inal  cases to  a ll  the procedures o f c iv il  cases. This  s h if t *
in emphasis igno res the re a li ti e s  o f a cr im inal  prosecution , 
includ ing the in tim id ation of witnesses, the premature demise 
of witnesse s, the mysterious disappearance of  witnesses, and
suborna tion o f perjury . ,

Rule 15(a) is  ambiguous in  th a t i t  fa il s  to de linea te 
what is  meant by the terms "sp ecial circumstances . . .  in  the 
in te re s t o f ju s ti ce  . . ."  The ru le  is  su bjec t to a wide 
va ria tion in  in te rp re ta tion  by t r ia l  judges, and what may be 
subje ct to de posit ion  in  one d is t r ic t  would not  be in  another.
The ru le  fu rt he r prov ides  ( in  d ir e c t v io la ti o n  o f the Jencks 
Act) th at regard less a t whose insis tanc e the depo sit ion is  taken, 
the Government sh al l make av ai lable to  the defendant the deposed 
wi tnes s' p ri o r statements.  I f  the new amendments were genuine ly 
in te rested  in crea tin g a balance of fa irness, would not a defendant 
be req uired to submit statements in his possession to the Government?

More im portantly , the amendment is  in  d ir ec t contraven tion 
to the Jencks Ac t. Congress s p e c if ic a ll y  prov ided  th at p ri o r sta te ­
ments need not be tendered u n ti l a ft e r a witn ess  has te s ti fi e d .
The amendment makes those statements ava ila ble weeks, months, and 
occasio na lly  even years  in advance o f the t r ia l .  The Jencks Act 
is  the law o f the  lan d,  and no committee may, by f ia t ,  change the 
sta tu to ry  pro vision . Even the court s could not  do so unless prepared 
to hold the Jencks Act unco nst itu tional.

The prov is ion fo r de posit ion  provides th at i f  the witness 
is  un av ai lable,  the de posit ion  may be admitted  as substan tive 
evidence. I t  has been fundamental to  the concept o f t r ia l  by ju ry  
th at an in te gra l aspect of witness evalua tion has been the ju ry 's  
need to  see the wi tne ss.

The one reasonable instance where the  deposit ion  can 
serve a valuable  func tio n is  where an important witness is  dying ,

(R. 15 , P . 11)
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From th e  O f f ic e  o f  Jam es R.  Tho mpson , N. D. I l l i n o i s  ( c o n t 'd . )  :

or otherwise ph ys ica lly  degenerating from causes which w il l make 
i t  impossible fo r the witness to appear at the tr ia l by the time 
the case can reasonably be brought to t r ia l .  In that  rare instance,  
the in te rests of  ju st ice should permi t the testimony to be reduced 
to w ri ting , complete with  d ire ct  and cross examination.

»

(R. 15, p. 12)
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RULE 16

DISCOVERY AND INSPECTION.

Comments o f  U. S . A tt o rn e y s

R ic hard  L.  Th or nb ur gh , N. D. P en n sy lv a n ia :

Proposed Ru le 16 e lim in a te s  any d is c re t io n  o f  th e "c o u r t 
in  de ny ing d is cove ry  which  th e  c o u rt  p re s e n tl y  possesses under 
Ru le 16 , and i t  re q u ir e s  th e government  to  supp ly  defe ndant w it h  
a l i s t  o f  th e  names and ad dresses o f  a l l  o f  i t s  w itnesses ! I t  is  
as i f  th e  pr op on en ts  o f  th a t  ru le  had ne ve r he ard o f  th e murde r *
o f  key w itnesses in  o rg an iz ed cr im e cases  w it h  which  many o f  us 
are  re g re t ta b ly  fa m il ia r .  Or perhaps th ey ha ve , as re f le c te d  in  
th e a d d it io n a l p ro v is io n  th a t  when a defe ndant makes a re quest 
fo r  d is cove ry  o f  th e  names o f  w itnesses , th e  gove rnmen t is  «
pe rm it te d  to  perp e tu a te  t h e i r  te stim ony un de r Ru le 15 . However, 
a key w itness s la te d  fo r  "e ra su re " wo uld no t l i k e l y  make i t  to  
the d e p o s it io n , s in ce  Ru le 15 re q u ir e s  n o ti c e  to  be g iven to  the 
defe ndant o f  th e name and ad dress o f  th e  w it n e s s , as w e ll  as th e 
tim e and pla ce  fo r  ta k in g  th e  d e p o s it io n ."

Don ald  E. W a lt er,  W. D. L o u is ia n a :

I ag ree w it h  Tho rn bu rg h.

W. C. Smi therrnan , D. Arizo na :

I ad op t T horn burg h 's  comments concern in g th ese  amendments.

Rober t E. Jo hnso n, W. D. A rk ansa s:

I wo uld  ag ree w it h  th e su bs tanc e o f  U. S. A tt o rn e y  
Tho rn bur gh’ s comment on pro posed Ru le 16 .

Rober t G. Ren ner , D. M in ne so ta :

I ap prov e o f  U n ited  S ta te s A tt o rn e y  T horn burg h 's  comments 
on proposed  cha nge s to  Ru le 16.

(R. 16, page 1)
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Ro be rt G. Re nn er , D. Mi nne sota ( c o n t 'd . ) :

Rule 16 is  most damaging. While the government may make 
demand fo r pro duction o f a li b i defense m ate ria l, in  pra ct ica l 
applic atio n i t  w il l not work as contem plated .

The Sta te o f Minnesota has had th is  type  of law fo r many 
years . County Attorn eys refuse to use i t .  A defendant makes cla im 
o f an a l ib i ,  th is  compels the state to  in ve st ig at e a ll  aspects  of 
the a l ib i ,  and to  the ex tent  th at the re is  any co rrob orat ion what­
soever,  no matter  how minim al, the stat e agents become witnesses 
fo r the defense.

I t  1s not fa i r  to  the c it iz e n  witness to  place him in  
such jeopardy as disc losu re  o f his  Id e n ti ty  w il l accomplish. In 
the areas o f drug socie ties , organized crime , ghetto crime , 
p ro s ti tu tio n  rin gs  and, even sometimes, 1n ce rta in  neighborhoods, 
respect fo r the cr im inal  outweighs th a t fo r those who cooperate 
with  the law. This  w il l double the burden.

I t  is  tough enough to  get  witnesses in  our so ciety.
Any prosecuto r w il l t e l l  you how d i f f i c u l t  i t  is  to get people 
to become invo lve d.  Even i f  they  are the  v ic tim s, people w il l 
not come to  the pol ice (as evidenced by a crime ra te  which fa r 
exceeds rep orted  cr imes ).

Another d i f f i c u l t  problem is  when does a witness become 
a wi tness. The se lect ion of witnesses is  th a t o f the advocate.
I t  is  the ru le  ra th er than the except ion th at new witnesses are 
found close to  the time  o f t r ia l .  Frequently  prosecutors 1n 
prepar ing fo r t r ia l  learn the Id e n ti ty  o f othe r po te ntia l witnesses 
Defense att orneys  w il l protes t th at these witnesses were known to 
the agents a ll  along.  They w il l seek to  have them st rick en fo r 
not  having them dis clo se d.

J .  P . F a rris , S . D. Texas:

As to  Rule 16, we feel  th a t the  en ti re  ru le  1s li k e ly  
to  become an unworkable quagmire o f hypertechnic al pett ifoggery . 
We cannot  diss ec t the  new sections which tend to  mainta in the 
status  quo o f the ex is ting ru le , and thus  fe el th at the en ti re  
ru le  should  be scrapped, allow ing  us to  work w ith  what we have 
now. As to  the  po rt ion re qu iri ng  the government to  submit names 
and addresses o f wit nesses, we feel  th a t th is  goes again st the 
ex is ting  case law to  the co nt ra ry , and w il l generate su bs tant ia l

(R. 16 , P . 2)
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J .  P. F a r r is , S . D. Te xa s ( c o n t 'd . ) :

problems of ob st ru ct ion o f ju s ti ce , tam pering, in tim id a ting  and 
even assassinating o f government witn esses.  I t  w il l  tend to 
fo st er the eve r-going problem of "no one want ing to  become invo lved ".  
The po rtion  re la ting  to  the recip roca l discovery by the defense, 
based on our experience with  the ex is ting re cipr oc al  prov is ions , 
is  completely  unworkable. We do not fe el  th a t many, i f  any, of 
the d is t r ic t  judges w il l requ ire  disc losu re  by the defendant of 
any.

Rober t W. R u s t,  S . D. F lo r id a :

In regard to Rule 16(a )(1) (A ),  the  new ru le  prov ides  fo r 
discovery  of oral statements made by the  defendant,  as we ll as w ri tten  
or  recorded statements.  The substance o f oral  statements are discover­
ab le, however, on ly i f  made in  response to  in te rr ogation by a person 
whom the defendant then knew to be a government agent. There are no 
oth er rea l changes in th is  secti on .

The re vi sion crea ted no rea l problem since oral statements 
were made pa rt o f discovery as a regu lar pra ct ice anyway.

In regard to  Rule 16(a )(1)(B),  the  new ru le  prov ides  th at 
a defendant's  p ri o r cr im inal  record is  dis covery m ate ria l. The 
major question le f t  open by th is  new prov is ion is  what is  included 
in  "p ri o r cr im inal  reco rd ."  Does th is  mean a ll  ar rests?  A ll 
conv ict ion s? Only fe lony  conv ict ion s? or  on ly co nv ic tio ns  which 
can be used fo r impeachment purposes? The proper in te rp re ta tion  
would seem to be th at o f rev ea ling on ly those co nv ic tio ns  which 
could be used fo r impeachment purposes.

In regard to Rule 16 (a )(1) (C ), the  on ly rea l ad di tio n 
in  th is  section  is  th a t a ll  items seized from a defendant  are 
discoverab le,  whether or  not they are intended to  be used as 
evidence and reg ard less of th e ir  m a te ri a li ty  to  the  defense.
This change should pose no rea l problem.

In regard to  Rule 16 (a )(1) (D ), the re is  no change in 
th is  section  from the present requiremen ts.

In regard to  Rule 16(a )(1) (E ),  th is  is  an e n ti re ly  new 
section  re quir in g the government to fu rn ish the defendan t a l i s t  
o f a ll  government witnesses and th e ir  addresses. This is  the most 
fr ig h te n in g  change from the present ru le s. The comments o f U. S. 
At torney Thornburgh adequately cover the disadvantages o f th is  
proposed change.

(R. 16 , p . 3)
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R ober t W. R u s t,  S . D. F lo r id a  ( c o n t 'd . ) s

Query--what about confidentia l info rmants?  Would the 
co ur t permit the use o f business addresses through which a witness  
could  be con tacted in  lie u  o f hi s home address? Also , what la ti tu d e , 
i f  any, would the t r ia l  co ur t have in  perm itt ing the government to  
keep secret  the  names and addresses o f "endangered witnesses"?

H ar ry  D. S te w ard , S . D. C a li fo r n ia :

Concerning the mod ifi ca tio ns  to  Rule 16, we have 
» fo llowe d these procedures In fo rm ally  1n th is  d is t r ic t  fo r  a

number o f years . We were one o f the  d is tr ic ts  selec ted  fo r 
the p il o t  projec ts  of the Omnibus Hearing in  1967 or  1968.
We have found th a t the court s in  our  d is t r ic t  w il l not  requ ire  

« us to  disc lose  names o f proposed witnesses when in  our  judgment
to  do so would not be advis ab le.  Otherwise we ro u tine ly  provide 
defense counsel w ith  fu ll  disc ov ery,  Includ ing names and addresses 
o f wit nesse s. We have not had any untowards re su lts  by fo llo w in g 
th is  program, having in  mind th a t the cour ts w i l l ,  and have, 
excused us from discovery where the  circumstances wa rra nt .

I t  would also seem to me th a t prom ptly  taking  the  
de po sit ion o f a key witness who might be subjec t to  "erasure " 
would tend to  pr ot ec t the witn ess  except fo r re tr ib u ti o n . I t  
would seem preferab le to  inca rcerate th is  mater ia l witness 
pending the  de po sit ion ra th er  than su bjec t him to  a leng thy  
inca rc er at ion e ithe r in  ja i l  or  pro te ctive custody in  a safehouse 
aw ait ing  t r ia l .  Being a border d is t r ic t  we have hundreds o f 
ma teria l witnesses in custody each ye ar , and we fin d  th a t th e ir  
tes timony does not improve with  extended periods o f inca rc er at ion 
in  ja i ls .  Despite  th is  fa c t we have re si st ed su cc es sful ly  a ll  
attempts o f defense counsel to  depose these  witnesses as we feel  
expedited t r ia l  is  a better so lu tion as de posit ion s in  the 
rout ine case can be extreme ly time  consuming. I make refere nce 
to  th is  apparent inconsis ten cy to  demonstrate th a t the  cour ts 
w il l not au thor ize  deposit ion s mere ly because defense counsel 
requests  them.

By way o f summary I am in c lin ed to li b e ra li z e  the 
co urts'  d is cre tion  in areas o f a rr est and b a il . I t  is  my fe e ling  
th at most judges and prosecutors may wel l tend to  e rr  on the  side 
o f caution  to  the end th at many defendants are ar rested  or  

•  inc arce rated  need les sly . This is  an area th a t is  open to
conside rab le debate, but i f  the proposed mod ifi ca tio ns  prove 
to  be unsuccessfu l, I am co nf iden t th at the judges w il l tig hte n 
up or  th a t the ru les can again be revise d.  I feel  th a t we should 

.  give i t  a go.

(R. 16 , P . 4)
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The requirement of the disc losu re  o f witnesses is  
going to  present a major problem. Pu tting  to  one side the 
question o f the sa fe ty  of witn esses,  we th in k the amended 
Rule 16 w il l present some oth er snares. In ord er to adequately 
protec t the prosecution of the case, i t  w il l become necessary 
to  name any remotely  possible  wit ness.  The fa il u re  to  name even 
a minor witness  would, o f course, become a major issue in every 
case 1n which i t  occurred.

In addit io n, the mandatory di sc losu re  prov is ions  of  
the amended Rule 16 w il l add to the dimensions o f li t ig a t io n  
cons ide rably . While we norm ally  fu rn ish many of the mat ters  
discoverab le under the present Rule 16, fa il u re  to  do so does 
not re su lt  1n reversal o f the case or  any serious lega l problems. 
Where a motion is  made, a good fa it h  e ff o r t is  made to  comply 
w ith  the court 's  or de r,  and the d iscr etionary  natu re of the ru le  
gene ra lly  prevents the prosecution from going as tra y on the 
fa il u re  to fu rn ish something.

With respect to the ma tter o f discovery and de po si tio ns , 
the present clamor fo r speedy t r ia ls  has resu lte d in  cases being 
brought to  t r ia l  almost as fa s t as we can po ss ib ly prepare them.
I f  the use o f deposit ion s becomes widespread, we feel  th at the 
dimensions o f cr im inal  li t ig a t io n  w il l become more inv olved and 
more time consuming. Our a b il it y  to  comply with  time requi rements 
o f Rule 50(b) plans or possible  fu tu re  speedy t r ia l  le g is la tio n  
w il l be se rio us ly  hampered by an expansion o f the de posit ion  
prac tic e or dis covery prac tic e present  in  the  amended ru le s.

Ch ar les  H. An de rso n,  M. D. Te nn essee:

The most dangerous proposal is  the requ irement we fu rn ish 
names and addresses o f government witnesses upon demand. The 
cr im inal  element should give  an "Oscar"  to the  .f e llo w  who suggested 
th a t!  Obvious ly they did  not contemplate witnesses in  pro te ct ive 
custody . This  is  an in v it a ti o n  to  brib ery  and ob st ru ct ion of 
ju s ti ce .

As a la s t re sort , the le ast they  could do is  give  
the prosecuto r the same op po rtun ity , but  th is  would be s li g h t 
compersattn fo r the damage done.

(R. 16 , p.  5)
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The on ly ob ject ion we have to  Rule 16 is  th at we don 't 
li k e  to be requ ired to  give the witness l i s t  in  every case. 
However, a Nin th C ir c u it  opinion says th a t on a showing to the 
co ur t under Rule 16 (b ), defendant is  e n ti tl e d  to  a witness l i s t .  
Pres en tly , th e re fo r,  we e ither vo lu n ta ri ly  provide such li s t s  
or  are so forced by co ur t ord ers . Although we migh t wish more 
d is cr etio n on balance, with  the reciproc al  dis covery pro vision s,  
we can li v e  w ith  Rule 16.

•  W il li am  D. K e ll e r , C. D. C a li fo rn ia :

The presen t statement o f th is  ru le  would encourage 
unscrupulous counsel to  have s c ie n ti fi c  te st s made with  in structions

• th at the defense ex pe rt not prepare any w ri tt en  re po rt  which would
be av ai lable under th is  ru le . The ru le  should requ ire  the pre parat ion  
of such re po rts.

The prov is ion in  regard to  pro te ct iv e orde rs should 
be strengthened. I t  should e x p li c it ly  sta te  th a t the co ur t may 
at  any time  " in  it s  d is cr etion" orde r th at the discovery or  
insp ec tion be denied, etc . There are undoubted ly instances 
where such pro te ct iv e orders w il l be necessary fo r the pr ot ec tio n 
o f witnesses.

H. M. Ray , N. D. M is s is s ip p i:

The proposed amendments to  Rule 16 should be opposed 
in  th e ir  e n ti re ty .

I t  1s proposed to change Rule 16 to  re qu ire  the government 
to dis cover to the defendant "the substance o f any oral  statement 
which the government intends  to  o ff e r in  evidence at the t r ia l  made 
by the defendant  whether before or  a ft e r a rr est in  response to 
in te rr ogation by any person known to  the  defendant to  be a govern­
ment agen t."  The commentary observes th a t the  same reasons fo r 
perm itt in g the defendant  to  dis cover his w ri tt en  or recorded s ta te ­
ments "o bv ious ly  applied  to  the substance o f any oral  statement 
which the government intends  to  use in  ev ide nce."

The commentary may be co rrect  as to  oral  statements 
made "a ft e r a rr est in  response to  in te rr ogation by . . .  a 
government agent" since in  such s itua tion  the re always lu rks 
the p o s s ib il it y  o f a Miranda obje ct io n. The commentary is  not

(R. 16 , P . 6)
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necessar ily  tru e with  respec t to statements made before  a rr es t,  
however. In these circumstances, by d e fi n it io n  the re can be no 
basis fo r ob ject ion to  the statemen t. Since dis covery of s ta te ­
ments before arr est  cannot be ju s ti fi e d  as a fford in g a basis  
fo r ra is in g ob ject ions  befo re t r ia l ,  i t  must re st on seme oth er 
ground.

The commentary ju s t if ie s  "broad dis cove ry" on thre e 
general p rinc ip le s:

1. "F a ir  and e ff ic ie n t ad m in is trat ion o f cr im inal  *
ju s ti c e ,"

2. "Minim izing the undesirab le e ff e c t of su rpris e at
the t r ia l "  and •

3. "C on tri bu tin g to an accurate de termination of the
issue of g u il t  or  innocence."

None of  these ends are served by discovery  which allows the 
defendant to ta il o r  his  defense to  meet the evidence against 
him. There can be nothin g fa i r  and e ff ic ie n t in  the g u il ty  
escaping co nv ic tio n.  There can be noth ing undesirab le from 
the po in t of view o f ju s ti ce  o f catching the defendant  in a 
l ie  at  t r ia l  by su rp risi ng him wi th  a p ri o r inco ns is tent  
statement , and the ju ry  is  more li k e ly  to  make an accurate 
determination of the  issue o f g u il t or innocence i f  they know 
he is  ly in g . Sel f-pr es er va tio n is  one o f the f i r s t  laws of  
Nature and the ru les o f discovery ought to take in to  account 
th at pe rju ry  is  a very  rea l problem in  cr im inal  prosecutions.
I t 's  no answer to  say th a t the defendant cou ld be prosecuted 
fo r pe rju ry  because th is  us ua lly  is  not  fe asible  and has a 
flavor o f "sour grapes" to  i t  which discourages prosecution .

The proposed change lim it s  discovery of the defendant's  
ora l statements to  those which "the government intends to o ff e r 
in evidence at  t r ia l . "  The possible  pena lty  fo r fa il u re  to 
disc los e is  th a t the co ur t may "p ro h ib it  the pa rty  from in tro du cing  
in evidence" the ma teria l not dis clo sed. The ru le  does not indica te  
what ac tio n the co ur t should  take i f  i t  appears th a t the government 
had befo re t r ia l  but did not  di sc lose , because i t  had no in te ntion 
o f using i t ,  a statement th at la te r du ring t r ia l  becomes ma ter ial  
e ithe r on the case in ch ie f or  in  re bu ttal  and the government then *
decides to  o ff e r i t .  For example, the  government may have an 
excu lpa tory statement which i t  has no reason or in te ntion to use.
At t r ia l ,  however, the defendant may attempt to develop e ither

(R. 16 , p.  7)
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through cross-exa minatio n o f the government witnesses, the 
presen tation o f defense wi tne sses, or  the  de fen dant's own 
tes tim ony, evidence which is  in co nsi st en t w ith  his p ri o r statement . 
Would the  government be barred from in tro du cing  th is  statement on 
it s  case in  ch ie f or in  cross-ex am ina tion o f the defendant  or  in 
re b u tt a l?

Rule 16 is  fu rt he r amended to  el im inate the requiremen t 
th a t the  defendant make "a showing o f m a te ri a li ty "  and a showing 
"t ha t the  reques t is  reasonab le" on a motion to  inspec t and copy 
books, papers, documents, photographs, ta ngib le  obje ct s,  bu ild ings  
or  pla ces, or copies or  po rtion s th ere of which are w ith in  the 
possession , custody or  co nt ro l o f the government. Instea d,  the 
government would be req uired to  pe rm it the  defendan t to  inspec t 
and copy any o f these items "which are mater ia l to  the  preparation  
o f his defense or  are intended fo r  use by the  government as evidence 
in  ch ie f at the t r i a l ,  or  were obtained from or belong to  the  
defendant . The commentary sta tes th a t th is  amendment would requ ire  
di sc losu re  where "th e defendant shows th a t di sc losu re  o f the  
document or  ta ngib le  ob ject  is  ma teria l to  the defense." This  
p la in ly  is  not  what the ru le  i t s e l f  says since a ll  refere nce to 
a showing o f m a te ri a li ty  is  el im inated . Furtherm ore,  elsewhere, 
the commentary states  th at the reason fo r  e lim in atin g the  re quire­
ment o f a showing o f m a te ri a li ty  by the defendant is  because " i t  
may be d i f f i c u l t  fo r a defendant  to  make th is  showing i f  he does 
not know what the evidence is . "  The p la in  language o f the  ru le  
as amended says th at the items must be dis clo sed i f  they are 
ma teria l and the commentary acknowledges th a t the defendan t may 
have no knowledge o f what evidence he is  fi sh in g  fo r , much less 
it s  m a te ri a li ty . I t  is  obvious,  th ere fo re , th at the onus is  
going to  be on the  government at to rney  to  discover fo r himse lf 
not on ly what evidence may be in  his f i l e  but  als o anywhere w ith in  
the possession, custody or  co nt ro l o f the  en ti re  government.
Then, w ith ou t knowing what the defense is ,  he must determine 
whether  any o f th is  evidence is  mater ia l to the defense.

This is  an onerous, unreasonable, impossible  and 
u tt e r ly  absurd re sp o n s ib il it y  to  impose on any at to rn ey .

These revision s seem to  be based on the assumption th at 
w ith  dis covery the  cr im inal  defendan t w il l not  fa brica te  evidence 
but w ith ou t discovery the government w il l suppress evidence.
Indeed, the re vise rs  c it e  Brady v, Maryland, 373 U.S. 83 (1953), 
as perhaps re quir in g disc losu re  o f documents and ob jects  mater ia l 
to  the defense. Apart  from the fa c t th a t Brady v. Maryland
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dea lt w ith  a reques t fo r specif ic  evidence which at le ast two 
members o f the Supreme Court o f the United States were not 
sa ti s fi e d  was ma ter ial  a ft e r having the benefi t o f b rie fs  and 
argument by opposing counsel and with  the benefit  o f the records 
and op inions o f the t r ia l co ur t and the hig hest stat e ap pe lla te  
co ur t on a motion fo r a new t r ia l  and on a p e ti ti o n  fo r post-con­
v ic tion  re l ie f ,  Brady and every case c ited  in  i t  involved 
suppression o f evidence by a state prosecuto r. These, a ft e r a l l ,  
are Federal Rules we are re vi sing and they ought a t le ast  to be 
based on Federal prac tic e and experience . In the absence o f some 
demonstrable tendency of Federal prosecutors to suppress evidence, 
th is  type of dragnet discovery  ought to be re je cted. I t  is  one 
th ing to  be under an ethi ca l and o f f ic ia l duty not  to suppress 
evidence knowingly , but i t  is  ano ther th ing to  be under a co ur t 
ord er to  search out and weigh evidence fo r the  benefi t o f one's 
adversary .

I t  is  proposed to  amend Rule 16 fu rt he r to su bsti tu te  
"s ha ll"  fo r "may" in  the dis covery prov is ions  to  make discovery 
with ou t any showing o f any kind mandatory ra th er  than discr etio nary  
with  the co urt . I t  is  s ig n if ic a n t th a t the prov is ion regard ing 
lim ita ti o n s  on dis cove ry, however, is  l e f t  unchanged so th a t "th e 
co ur t may" but on ly "Upon a s u ff ic ie n t showing" en ter  a pro te ct iv e 
order lim it in g  discovery.  Certa in ly  i f  un lim ite d discovery is  
going to  be ma ndato rily  granted with ou t any showing, then pro te ct ive 
orde rs ought to  be ma ndato rily  granted where the re is  a s u ff ic ie n t 
showing o f the  need fo r them.

The commentary c ites several cases as demonst rating 
the need to make discovery  mandatory ra th er than d is cre tionary .
I t  is  on ly necessary to  examine these cases to see how much 
dis covery was allowed and on what basis some was denied to 
demonstrate how unnecessary th is  change is . For example, the 
commentary tw ice  c ites United States v. Kaminsky, 275 F.Supp.
365 (E.D. Wise. 1967), apparen tly  as il lu s tra t in g  the  abuse of 
the presen t ru le . In th at case,  there were "b lank et  reques ts"  
under which the  cour t granted the defendant the r ig h t to ins pect 
at  le ast  one week befo re t r ia l  any F .B .I . repo rts  o f in te rv iew 
with  the  defendants which the government intended to o ff e r in 
evidence. The co ur t denied pro duction o f "any c ry p ti c  or 
'fo o ls ca p' notes by government at to rney s"  u n ti l t r ia l  where 
the co ur t indica ted even they would be subje ct to dis covery 
under the Jen ck's Ac t. The co ur t also denied disc losu re  of 
the fa c t whether any e le ct ro n ic  devices had been used in
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gathe ring evidence because the re was no showing o f even "any 
lik e lih ood  th a t such devices were used in  the  in ves tiga tion ."
The co ur t also declined to impose upon government counsel "an 
ob lig a tion  to  fu rn ish long befo re t r ia l  a ll  kinds o f in form at ion 
which some lawyer might con ceivab ly In te rp re t as excu lpa tory 
evidence or  leads to  such evidence" because "Nothing 1n Brady 
v. Sta te o f Maryland req uires  such an unworkable pro cedure. "
The othe r cases mentioned in  the commentary are s im ila rl y  
d is crim in ating in  th e ir  hold ings and the  en ti re  op inion  in 
United Sta tes v. Louis Carreau, In c . t 42 F.R.D. 408 (So.D. N.Y.

#  1967) c ited  pro minently in  the commentary is  a deta ile d re butta l 
to  the argument fo r broader dis cove ry.

Anyone who has had to  answer motions  fo r dis covery 
, under the  presen t ru les can re ad ily  apprec iate the pote ntia l fo r

harrassm ent, delay and fr iv o lo us ob ject ions  in  the proposed changes. 
The motion can be f il e d  pro forma with ou t any sense o f re sp o n s ib il it y  
but  i t  w il l have to  be answered in  earnest w ith a conscie ntious 
e ff o r t to  comply fu l ly  with  the le t te r  and s p i r it  o f the ru le .
Where i t  is  doub tfu l th at the defendant 1s e n ti tl e d  to  the Informa tion 
reques ted, the  pressure  w il l be to  disc lose  nevertheless to  avoid 
ob ject ions  to  a d m is s ib il it y  and the c r it ic is m  o f having suppressed 
evidence. Inad ve rte nt  omissions and honest er ro rs  o f judgment w il l 
be the basis fo r many ob ject ions  a t t r ia l  and new er ro rs  on appeal.  
Again i t  seems the approp ria te time and place  to  determ ine whether 
the pro secution is  g u il ty  o f suppressing evidence 1s a ft e r t r ia l  
on a motion fo r  a new t r ia l  where the Issues have been c le a rl y  
define d and a fu l l  record  made. At th a t tim e,  the prosecution w il l 
have had an op po rtun ity  to  discharge I ts  duty not to  suppress 
evidence and the sig nifi ca nce  o f any evidence wi thhe ld can be 
measured 1n con cre te terms ra th er  than hypoth etica lly . I f  boundless 
discovery is  to  be granted befo re t r i a l ,  however, the re ought at  
le ast  to be some li m it s  on 1t  1n terms o f reasonableness and 
s p e c if ic it y .

I t  1s proposed to amend Rule 16 fu rt h e r to requ ire  the 
government to  disc lose  to  the defendant  any documents or ob jects  
which "are Intended fo r use by the government as evidence at the 
t r ia l ,  or  were obta ined from or  belong to  the  de fen dant. " The 
commentary says sim ply  th at "t h is  is  probably  the re su lt  which 
should be reached under present Rule 16" but since some court s 
don 't reach 1 t,  then the re su lt  is  to  be compelled by the change

* 1n the ru le s.
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This  proposal , li k e  the othe rs , based on the in te ntio ns 
o f the prosecuto r re flec ts  a complete dis reg ard  fo r the problems 
o f preparing fo r t r ia l and tr y in g  a case. Often i t  is  not known 
in  advance pr ec isely what evidence w il l be used a t t r ia l  and 
documents and ob jec ts th at w il l be used are not always re ad ily  
ava ila ble  to government counsel befo re t r ia l .  For example, the 
prosecutio n may have fi ngerp rin ts  taken from the defendant in the 
F .B .I . labo ra to ry  in Washington and does not intend to ca ll  an 
expert from Washington to introduce them u n ti l i t  appears at t r ia l  
th at it s  eyewitness on d ir ec t exam ination cannot id e n ti fy  the 
defendant or  his id e n ti fi ca ti o n  is  di sc re dite d on cross-examination 
or  is  co nt radicted  by defense witnesses. Even i f  i t  were intended 
a ll  along  to  use the fi n g e rp ri n ts , the actua l exh ib its  th er eo f 
th at w il l be introduced  in to  evidence may not be in  existence u n ti l 
ju s t befo re t r ia l .  I t  is  not  unusual to  discover fo r the f i r s t  
time at the t r ia l  th at a government agent  has photographs, fo r 
example, which would be he lp fu l in  ex plaining  his tes timony to 
the ju ry  and i t  is  decided then to  int roduce  them. The prosecutio n 
may have some item  of evidence which i t  does not inte nd to  use 
because i t  cannot  connect i t  to  the defendant , but  at t r ia l  some 
witness fo r the prosecution or  the defense may surp ri s in g ly  produce 
the miss ing li n k  and make i t  admiss ible.

The fu rt he r amendment to  Rule 16 prov id ing th at where a 
pa rty  "dec ides to  use addi tio na l evidence . . .  he shal l prompt ly 
n o ti fy  the othe r pa rty " does not el im inate these problems and is  
i t s e l f  unnecessary and unwise. The defense o f a case does not 
begin w ith  the close o f the government's evidence but w ith  the 
cross-exa minatio n of the government's f i r s t  wi tness, and the 
defendant  do es n' t have to prove th at he is  not  g u il ty  but on ly 
cast doubt on the fa c t th a t he is . Thus, the defendant w il l s ta rt  
o f f  w ith  the prosecut ion 's witnesses build in g up the defense th at 
po ss ib ly i t  was someone els e who committed the crime , or th a t he 
may have been entrapped, or  th at he cou ld have been insane.
Having no othe r defense, the defendant may build  his  whole case 
on such bare suspic ions and then pound away at the ju ry  th a t the 
government has not  proved i ts  case beyond a reasonable doubt.
These are,  o f cou rse, le g it im ate  defense ta c tics  but i t  is  equa lly  
proper fo r the government to  explode these phony defenses when i t  
has the evidence to do so. I f ,  however, the prosecutio n is  required 
every time  i t  sees such a defense develop ing to n o ti fy  the defendant 
th a t i t  has the evidence to  re fu te  i t  then he w il l avoid  th a t li n e  
o f defense and probe u n ti l he fin ds another  which the government 
by it s  si lenc e admits i t  cannot  answer. I f  the defendant's only 
defense to a charge is  to  confuse and mislead the ju ry , he should
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be allowed an op po rtu ni ty  to  presen t i t ,  but the  prosecution should 
also have the r ig h t to  expose i t s  fa ls it y  and reveal the absence o f 
any va lid  defense. There is  nothing u n fa ir  about gi ving  the 
defendan t enough rope to hang himse lf.  That the pro secutor  must 
s tr ik e  on ly f a i r  blows does not mean th a t he must te leg rap h his  
punches.

The fu rt he r amendment to  Rule 16 re quir in g the 
prosecution to  disc lose  any additi onal witnesses or  evidence 
i t  decides during the t r ia l  to  use is  simply dis covery fo r  
di sc ov er y's sake. Obviously,  by the time the t r ia l  has begun,

• i t  is  too la te  fo r such evidence to  be the  basis fo r any pre­
t r ia l  motions and any witn ess  who takes the stand must giv e his 
name and address before  te s ti fy in g  and any exh ib it  must be shown 
to  opposing counsel befo re a witness can be examined about i t .

f  The on ly purpose to  be served by giv in g the  defendant  advance
no tic e o f such evidence is  to  a le r t him not to  stake his  case on 
the mistaken b e li e f th at the evidence is  un availab le to  the 
government.

The commentary states  th at a m ajo ri ty  o f the re vi se rs  are 
o f the  view th a t "th e gi ving  o f a broader r ig h t o f discovery to  the 
defense is  dependent upon g iv ing also a broader r ig h t o f discovery 
to  the  pros ec ut ion, " but the scant discovery af forded  the  prosecutio n 
is  so lim ited  as to  be p ra c ti c a ll y  meaningless. Before  the  prosecutio n 
has barga ined away everyth ing  i t  has to  o ff e r in  the  way o f discov ery,  
some e ff o r t ought to be made to  requ ire  meaningful discovery o f the 
defendant . There ce rt a in ly  wo n't  be much pressure  from the  academicians 
and the  defense bar to broader dis cove ry once a defendant has obta ined  
everything  in  th is  way th a t he de si res.  At  a very minimum as a 
co nd ition  to  discovery by the pros ec ut ion,  the defendant ought to 
be requ ired to  submit himse lf and a ll  o f his witnesses to  the taking  
o f th e ir  de posit ion s not  to  be used as evidence in  ch ie f fo r  the 
prosecution but so le ly  fo r impeachment and as a bas is fo r  a prose­
cu tio n fo r pe rju ry  in  the event the witness or the defendant takes 
the stand at t r ia l  and departs  from the  de po si tio n.  This would put 
the defendan t and his  witnesses in  the  same posi tio n as government 
witnesses under the  Jencks Act  and would la rg e ly  remove prosecution 
ob ject ions  to  broader discovery on the grounds th a t i t  fa c il it a te s  
fa b ri ca tion  of evidence. This  no more compels the defendant to  give 
evidence agains t himse lf than co nd iti on ing his  r ig h t to  te s t if y  on 
the ob lig a tion  to  submit to  cross-exam ina tion compels him to  give 
evidence ag ains t himse lf.  Fur thermore, the defendant could  avoid

* giv ing his de po sit ion before  t r ia l  by sim ply  wa iving discovery on
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the pa rt o f the government. Discovery by the government is  not 
co n s ti tu ti o n a lly  required and thus the defendant is  not being 
compelled to  surrender one Con st itu tio na l ri g h t in  ord er to take 
advantage o f another  one. Just as a defendant can do so, lik ew ise 
he could waive the ri g h t to ma inta in absolute si lenc e befo re t r ia l 
to gain the be ne fits o f discovery  by the government. In any event, 
the oberblown the ory  th at re qu iri ng  the defendant to make the 
dis covery as a co nd ition  to  ob ta in ing discovery is  in  some way 
un co ns titut iona l should be tes ted  fu rt he r in  li g h t of Wi lliams  v. 
F lo rida , 399 U.S. 78 (1970), befo re the pro secutio n has yielde d up 
it s  en ti re  f i l e  and no longer has anyth ing  to  o ff e r in  exchange.

R ober t J . R o th , D. Ka nsas:

We should re s is t expansion o f dis cove ry.  Our omnibus 
hearing procedure is  proof th at discovery ge ne ra lly  be ne fits 
on ly defense.

Regarding Rule 16 (e)—oppose di sc losu re  o f id e n ti ty  
o f government witn esses.  Disclosure  in v ites  harassment, 
in tim id ation or elim inat ion of government witnesses . Witnesses 
may be more re lu cta nt to cooperate i f  di sc losu re  allowed. 
Encourages manufacutring of defenses.

Wayman G. S h e rre r , N. D. Ala bama :

(16(e) ) L is t of Government Witnesses: We ob ject  to  th is  
requ irement wholehearted ly, em phat ica lly  and with ou t rese rvat ions :
The prog ress ive ly successfu l, a lb e it  much misguided attempts  to 
equate c iv il  and cr im inal  dis covery under the guise of some basic 
analogy between c iv il  law su its  and cr im inal  prosecutions misses 
the mark. A c iv il  s u it  and a cr im inal  pro secutio n are d if fe re n t 
animals e n ti re ly , and never were meant to  be conducted under s im ila r 
subs tan tive ru le s. They deal w ith  comp lete ly d if fe re n t areas of  
ob lig a tion , in te re s ts , ri g h ts , burdens o f pr oo f, and most im po rtan tly , 
d if fe re n t. co n s ti tu ti o n a l protec tio ns  premised on the simple fa c t th at 
c iv il  l it ig a t io n ,  in  the main, is  between pr ivate person and pr ivate 
person;  whereas a cr im inal  prosecutio n is  the state versus a c it iz e n , 
therefore the formid able consti tu tiona l bulwarks ra ise d to pr ot ec t 
the accused (conspicuously  absent in  c iv il  su it s ).  Frankly , the 
pro secutio n needs no fu rther problems in  attemptin g to  ins ure  th at 
the pu bl ic  r ig h t is  fu l f i l le d ,  th at is  speedy, e ff ec ti ve  and fa ir  
pro secutions.
(R. 16 , P . 13)



119

Ea rl J . S i lb e r t ,  D. C .i

At the ou tset  o f our discuss ion  concerning the proposed 
amendments to  Rule 16, we should note our agreement w ith  the general 
comments contained in  the Report to  the Attorney General Concerning 
Pre lim inary Dra ft o f Proposed Amendments to  the Federal Rules o f 
Crim inal Procedure fo r the United States D is t r ic t Courts (A p r il , 
1971), both with  refe rence to the undes ir ab il it y  of prov id ing fo r 
mandatory dis covery wi thou t the exerc ise  o f the t r ia l  court 's  
d is cr etion and w ith  refe rence to  most o f the specif ic  prov is ions  
commented upon in  th a t re port . We are als o concerned in  general 
w ith  the fa c t th a t nowhere in  the proposed amendments to  Rule 16 is  
the problem o f the tim ing  o f requests  fo r dis covery and responses 
to  such requests  adequate ly met. In ne ar ly a ll  ins tan ces, the 
d isclosing pa rty  is  required to  comply on ly upon the "re quest" of  
the discov er ing party.  I t  is  our view th a t in  v ir tu a ll y  every  
instance dis cove ry should not  take place  u n ti l a ft e r indic tmen t 
and th at in  many ins tances , p a rt ic u la rl y  those where mutual 
di sc losu re  o f witnesses and witness addresses is  requ ire d,  discovery, 
i f  i t  is  perm itte d a t a ll  (and we strongly  oppose i t ) ,  should occur 
on ly w ith in  thr ee  days o f t r ia l .  Cf.  18 U.S.C. Section 3432 (where, 
even in cap ita l cases, Congress fe Tt i t  unnecessary to  requ ire  pre­
t r ia l  di sc losu re  o f Government witnesses more than three days in  
advance o f t r i a l ).

With refere nce to  Rule 16(a )( 1)(A ),  we oppose the la s t 
sentence o f the subsection  prov id ing th a t where the defendant is  
a co rp or at ion,  pa rtne rship,  as so ciat ion or  labo r un ion , the co ur t 
may gra nt the defendant,  upon it s  mo tion, discovery of re leva nt  
recorded tes timony o f any witness before  a Grand Jury who was, at  
the time e ithe r o f the charged acts or  o f the  grand ju ry  proceedings, 
so si tuated  as an o ff ic e r  or  employee as to  have been able  le g a lly  
to  bind the defendan t in  respect to  the a c ti v it ie s  inv olv ed  in  the 
charges. No twiths tanding the Department's e a rl ie r suppor t o f th is  
language in  it s  A p r il , 1971 Report to  the At torney  General , i t  is  
the view o f our Fraud Section th at th is  ru le  would severely impair 
pro secutio ns of both corporate defendants and in div id ual defendants 
joine d with  them, and that  i t  should  be de leted .

With reference  to Rule 16(a )(1)(B ),  we would recommend 
th at the subsection  be amended to  read: D ef en da nt' s Pri or Re cord . 
Upon re quest o f th e  def en dan t,  th e governm ent  sh a ll  fu rn is h  to  th e 
de fe nda nt  such  copy  o f h is  p r io r  cr im in al re co rd , i f  an y,  as  i s  in  
th e poss ess io n  o f  th e  a tt orn ey  fo r  th e  governme nt.  This  change is

(R. 16 , p . 14)
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id entica l to  a proposal  in the A p r il , 1971 Report to the At torney 
General and we support  i t  fo r the reason se t out in  th at re port .
See pages 19-20.

With reference  to Rule 16 (a )(1) (C ), re la ting  to disc losu re  
by the government o f documents and ta ng ib le  ob je ct s,  we ob ject  to 
th is  subsection fo r the reasons set out in  the A p r il , 1971 Report 
to the At torney General at  pages 20-23 and, with  the exception of  
prov id ing  fo r disc losu re  of  photographs, recommend th at the language 
o f the present ru le  be re ta ine d.

With reference  to Rule 16(a )(1)(E ),  prov id ing fo r the 
disc losu re  by the Government of  the names, addresses and p ri o r 
fe lony  co nv ictio ns  of it s  witnesses, we fe el  most st ro ng ly  th at 
th is  subsection should be vigo rous ly opposed; indeed, i f  at  th is  
time the resources o f the Department are to  be focused upon any 
sing le proposed amendment to the ru les in an e ff o r t to seek 
Congressional mod ifi ca tio n or  re je c tio n , we feel  th at i t  is  
Rule 16 (a)(1 )(E ) which should draw the Department's a tten tion .
In the Report by the  Department committee to  the At torney  General 
in  A p r il , 1971, th is  proposed amendment is  c r it ic iz e d  at len gth.
We would on ly note th at the fi n a l language o f the subsection as 
i t  is  w ri tt en  represents a v ir tu a l concession by the autho rs of  
the ru le  elev at ing the importance of a defendant's op po rtu ni ty  
to  obtain di sc losu re  of  the id e n ti ty  o f witnesses over the need 
to  protec t the same subsection o f an absolute  requ irement fo r 
disc losu re  of names and addresses of witnesses on the one hand, 
and the assurance th at the Government w il l have an op po rtu ni ty  
to  depose and preserve the test imony o f such witnesses at  an 
ea rly  date on the ot her,  represents physica l dnager to witnesses 
th at would emanate from the enactment o f the  ru le , and a 
remarkable conclus ion th at the physica l sa fe ty  of vict im s of 
crime must assume second p r io r it y  to the unnecessary expansion 
of p re tr ia l dis cove ry.

The apprehensions of witnesses to  crime th a t they may 
su ffe r re prisa ls  i f  they te s ti fy  are not imaginary  or  inconse-* 
quentia l, as was re flecte d in  the examples se t out  in  the A p r il ,
1971 Report to  the At torney General,  pp. 25-26. A dd it io na lly , 
pr el im inary data from a witness coopera tion study conducted by 
the In s ti tu te  fo r Law and Socia l Research under a gra nt from the 
Law Enforcement Ass istance  Adm in istra tio n revealed th a t,  when 
asked the open ended question, "What changes do you th in k would 
make witnesses more w il li n g  to  coopera te?", 28.8 per cent o f those 
witnesses who had cooperated with  the po lic e and the United States

(R. 16 , P . 15)
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Attor ne y's O ff ic e in  prosecutions and 31.3 per cent of those who 
declin ed to  cooperate gave one o f three s ig n if ic a n t kinds o f 
responses, a ll  re fl e c ti n g  a concern with  re p ri sa l:  "B ette r pro ­
te ct io n of witnesses by po lic e ",  "Keep witness id e n ti fi c a ti o n  from 
de fen dants ", and "Assure witness o f pr otec tio n a ft e r test im on y."

In summary, we be lieve  th a t proposed Rule 16 (a )(1) (E ) 
should be vigo rous ly opposed in  favo r o f re te nt ion o f the presen t 
ru le  which make no refe rence whatever to witness  di sc losu re . 
A lt e rn a ti ve ly , we would recommend that  in  the event witness  
di sc losu re  is  to  be pe rm itte d,  some burden be placed on the pa rty  
seeking di sc losu re  to  show a reasonable need fo r the in form at ion 
sought,  and th at whatever di sc losu re  in th is  regard is  pe rm itted , 
no pa rty  be requ ired to disc los e e a rl ie r than thre e days in  
advance o f t r ia l .  F in a lly , i t  is  p a rt ic u la rl y  c r it ic a l th a t in 
th is  area the t r ia l  Court re ta in  d is cr etion as to whether or  not 
to  gra nt the discovery sought. Thus, i f  subsection (E) of Rule 
16 (a) (1)  is  to be re ta ined , we would urge th at the f i r s t  sentence 
o f the ru le  be modif ied  to read as fo llo ws:  upon mo tio n and a 
showin g by th e  def en da nt  th a t h is  re quest  i s  re aso na ble , th e  
Co urt  may or de r th e  a tt orn ey fo r  th e  Gov ernm ent,  th re e  days in  
adv anc e o f th e da te  o f  t r i a l ,  to  fu rn is h  to  th e def en da nt  a 
w rit te n  l i s t  o f  th e  names and ad dr es se s to  a l l  government  
w it ness es whom th e  a ttorn ey fo r  th e  Government in te nds to  c a ll  
in  th e  p re sen ta ti o n  o f  th e ca se  in  c h ie f to geth er w ith any  re co rd  
o f  p r io r  fe lo n y  convic ti ons o f any  such  w it ness  which i s  w it h in  
th e  poss ess io n  o f  th e  a tt orn ey fo r  th e  Governm ent.

With reference  to  the requ irement in  Rule 16 (a)(1 )(E ) 
th at the Government tur n over p ri o r fe lony  co nv ictio ns  o f it s  
witnesse s, we als o ob ject . Such a ru le  not on ly imposes an 
unnecessary ad m in is trat ive burden upon the  pro secutio n but  w il l 
very  li k e ly  re su lt  in  discou rag ing witnesses from te s ti fy in g  fo r 
reasons o f pote ntia l embarrassment to ta ll y  unrelated to th e ir  
c re d ib il it y . To the ex ten t th a t the pro secutio n is  aware o f the 
co nv ic tio n o f a witness th at could  be used fo r impeachment of 
th at witn es s's c re d ib il it y  or  to  show bias or pr ejud ice,  the 
prosecuto r should,  of course,  make such disclos ur e;  the prosecution 
should be under no du ty, however, to  independen tly seek such 
in fo rm at ion.  In urg ing  re je ction  of th is  po rtion  o f subsection  
(E ), we note th at Courts have un ifo rm ly upheld den ial o f requests 
fo r such disclos ur e.  See e .g .,  United States v. Condor, 423 F.2d 
904, 910 (6th C ir . ) ,  c e rt , denied, 400 U.S. 958 (1970); Hemphill

(R. 16 , p . 16)
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v. United  Sta tes. 392 F.2d 45, 48 (8th C 1 r. ), ce rt , den ied, 393 
U.S. 8)7 (1968); United States v. Mahaney, 305 F .S upp . 1205 , 1209 
(N.D. I l l .  1969)/ United State s"v . Ue strorela nd , 41 F.R.D. 419,
427 (S.D. Ind. 1957); Unite FStT te s" v. Oobb, 27l F.Supp. 159,
162 (S.D. N.Y. 1967). Moreover, we be lieve  th at a procedure 
re quiri ng such disc losu re  1s a d irec t as sa ul t on the pr iva cy  of  
an Indi vidu al  c it iz e n  whose only connect ion with  a cr im inal  
proceeding 1s th at he was the vi ct im  of or witness  to  a crime.

With refe rence to  Rule 16 (a )(2),  "Informat ion not Subject 
to Disclos ure" , we would recommend th at th is  po rt ion o f the ru le  be 
modified 1n keeping with  the recommendations we have made above to 
read as fo llo ws:  Ex cept  as pr ov ided  in  su b d iv is io n  (a )(1)  th i s  ru le  
doe s no t au th ori ze  th e d is co ve ry  or  in sp ec ti o n  o f  re p o r ts , nerno- 
rand a, or  o th er in te rn a l governmen t doc uments made by th e a tt orn ey  
fo r  th e gov ernment or o th er government ag en ts  in  co nn ec tion  w ith th e 
in v e s ti g a ti o n  or  pro se cu tion  o f th e ca se , or  o f  th e  nam es, addre ss es , 
st a te m en ts  or  p r io r  cr im in al  reco rd s o f  governm ent  w itness es or  
pro sp ecti ve  gov ernment w itness es ex ce pt as  pr ov id ed  in  18 U.S.C .
Secti on  3500 or  Ru le 1 6 (b )( 1 ) (D) o f th ese  ru le s .

With refere nce to  Rule 16 (a )(3),  "Grand Jury T ra nsc ripts ",  
we would recommend th at th is  subsection be amended to inc lude refe rence 
to the Jencks Act and to  read as fo llo ws:  Ex ce pt  as pr ov id ed  in  
Ru le  6, su bd iv is io n  ( a ) (1 )(A) o f th is  ru le  and 18 U.S.C . Secti on  
3500 , th ese  ru le s  do not r e la te  to  d is covery  or  in spec ti on  o f 
reco rd ed  pr oc ee di ng s o f  a grand ju ry .

With reference  to  Rule 16 (b), re la ting  to  disc losu re  of  
evidence by the defendant , we recommend several changes th a t would 
tra ck  mod ifica tio ns  which we have suggested 1n Rule 16(a) to  mainta in 
as nearl y eq ua lly  as poss ible mutua lity o f dis covery between the 
Government and the defense. In p a rt ic u la r,  we urge mod ifi ca tio n of  
subsections (A) and (B) o f Rule 16 (b) (1)  to re qu ire  disc losu re  by 
the defense of documents, tang ib le  obje ct s,  and repo rts  of examinations 
and tests which the defendant obtains in  connection with  the case.
The e ff ec t o f our proposed mod ifi ca tio n would avo id a circums tance, 
fo r example, where a defendant who wished to  ra ise an in sa nity defense 
obta ined  examinations by fi v e  d if fe re n t psych ia tr is ts , four  of  whom 
found the defendant w ith ou t mental il ln e ss  and one of whom found 
him s ic k , on ly to  have the defense suppress the re su lts of the fo ur 
negative examinations wh ile  int rodu cin g the testimony  of  the fav orab le 
f i f t h  psych ia tr is t.  F in a ll y , wh ile  we ob ject  to disc losu re  of defense 
witnesses because we ob ject  to  disc losu re  of government wit nesses, 
i f  disc losu re  o f government witnesses is  to  be pe rm itted , along wi th  
th e ir  cr im inal  records, we be lieve  th a t di sc losu re  o f defense witnesses

(R. 16 , p.  17)
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and th ei r criminal records should be permitted on the same basis.
With these considerations 1n mind, we would recommend that subsections 
(A) , (B) , and (C) of Rule 16(b)(1) be modified as follows:

(A) Documents and Ta ng ib le  O bje cts . Upon re quest  
o f th e Gov ernmen t, th e  de fend an t sh a ll  per m it th e  Governmen t 
to  In sp ect and cop y or  photo gra ph bo ok s,  pap er s,  docume nts , 
ph otog ra ph s, ta n g ib le  ob je c ts  or  co pie s or  port io ns th e re o f,  
which ar e w it h in  th e  poss ess io n , cu st od y or con tr o l o f th e 
de fe ndant,  and which  are  m at er ia l to  th e ca se  or which th e 
de fend an t in te nds to  pro duce as ev id en ce  In  c h ie f  a t th e t r i a l .

(3) Rep or ts  o f  Exam ina tions and T e s ts . Upon re guest  
o f th e  Government , th e  de fend an t sh a ll  per m it th e  Government to  
In sp ect and cop y or  photo graph any r e s u l ts  or  reports  o f  physi ca l 
or  me nta l ex am in at io ns  and o f  s c i e n t i f i c  te s t s  or ex pe rimen ts  
made in  co nn ec tion  w it h  a p a rti c u la r  ca se , or  copie s th e re o f,  
w ithin  th e poss ess io n , cu stod y or  con tr o l o f th e  def endant, or  
th e e x is te n ce  o f  which i s  known to  th e defe ndant.

(C) Defen se  W itnes se s. Upon re quest  o f  th e  Government , 
th e de fe nd an t sh a ll  fu rn is h  th e Government a l i s t  o f  th e  names 
and ad dr es se s o f  th e  w itnes se s he  in te nds to  c a l l  in  th e  p re se n ta ti on  
o f  th e de fe n d a n t' s ca se  in  c h ie f , to geth er w ith  any  re co rd  o f  th e  
p ri o r fe lo n y  c o n v ic ti o n s  o f such  w it ness es w it h in  th e poss es si on  
o f th e  de fe nd an t or  h is  co uns el . When a re quest  . . .

F in a ll y , as noted above, we st ro ngly  recommend the 
ad di tio n o f a new subsection, (D), "Statements o f Defense 
Witnesses",  to  Rule 16 (b)(1 ) which would a fford  the Government 
discovery of p ri o r statements o f defense witnesses a ft e r those 
witnesses have te s t if ie d  at  t r ia l  or in  p re tr ia l hearings, 
pr ec isely comparable in  scope to  discovery perm itte d of  p ri o r 
statements of Government witnesses under s im ila r circumstances 
by 18 U.S. Code Sec tion 3500. See Sta te v. Montagus, supra ; 
and the Government's P eti tion  fo r Rehearing En Banc in United 
States v. Anthony Wrig ht , sup ra, fi le d  th ere in . We would 
propose th at Rule 16 (b)(1 )(D ) read as fo llo ws: st a te m en ts  o f  
De fen se W it ness es. A ft e r  a w it nes s c a ll e d  by th e  de fe nd an t has  
t e s t i f i e d  on d ir e c t ex am inat io n,  th e Co ur t s h a l l,  on mo tion o f  
th e Go vernment , or de r th e  de fend an t to  produce any st a te m en t o f  
th e w it ness  in  th e poss ess io n  o f th e  def en da nt  wh ich  re la te s  to  
th e su b je c t m att er to  which th e w it ness  has t e s t i f i e d .  I f  th e  
e n ti re  con te n ts  o f  any such  st a te m en t r e la te  to  th e sub je c t



124

Ear l J . S i l b e r t ,  D. C. ( c o n t 'd . ) :

r a t t e r  o f  th e  te s ti m o n y  o f  th e  w it n e s s , th e  C ourt  s h a l l  o rd er i t  
to  be  d e li v e re d  d i r e c t l y  to  th e  a tt o r n e y  fo r  th e  Go vernme nt fo r  
h is  exa m in ati on  and u se . The  term  "s ta te m en t"  a s use d in  t h i s  
su b sec ti o n  means a w r i t te n  s ta te m en t made  by  th e  w it n e ss  and  
si g n ed  or  o th e rw is e  adopte d or ap pr ov ed  by  hi m , o r a s te n o g ra p h ic , 
m ech anic a l, e l e c t r i c a l , o r o th er  re c o rd in g , o r  a t r a n s c r ip t io n  
th e r e o f , wh ich i s  a s u b s ta n t ia l l y  verb a ti m  r e c i t a l  o f  an o ra l 
s ta te m en t made by  sa id  w it n e ss  to  th e  d e fe n d a n t,  h i s  counse l or 
h is  agent and re cord ed  co nte m pora neo usl y w it h  th e  ma king  o f  su ch  
o ra l s ta te m e n t.  I f  th e  defe ndan t e l e c t s  n o t to  co mply w it h  an 
ord er o f  th e  c o u r t to  d e l iv e r  su ch  a s ta te m e n t,  o r p o r ti o n s  
th e r e o f , to  th e  Go vernme nt as  th e  C ourt  may d i r e c t ,  th e  c o u rt 
s h a l l  s t r i k e  from  th e  re cord  th e  te s ti m o n y  o f  th e  w it n e s s .

In keeping with  the above proposed amendment, we would 
urge mod ifi ca tio n of  Rule 16 (b )(2) , "In fo rm at ion Not Sub ject  to 
Disc losu re", by the ad di tio n of  the words, e x c e p t a s p ro v id ed  in  
su b d iv is io n  ( 1 ) (D) o f  t h i s  r u le ,  at  the  end o f Rule 16 (b )(2) . 
A d d it io n a l Comments fr om  th e  O f f ic e  o f  R ic hard  L.  Th or nb ur gh :

Requiring  Disclosure o f Government Witnesses

1. Most ob viou sly,  th is  would cre ate  the ser ious ri s k  
o f th re ats , pressures and physica l harm to  witnesses and th e ir  
fa m ili es. I t  is  suggested th at the U. S. Atto rney s' o ff ic es  and 
enforcement agencies prepare support ing  li s ts  o f witnesses in  
th e ir  d is tr ic ts  who have inc urred th re ats or harm upon discovery 
with ou t free  disclos ur e.  By way o f example, a Western D is tr ic t 
o f Pennsylvania l i s t  would inclu de :

(a) Octab io DeLarosa, witness in  U.S. v. Burrel l 
and Baskin (bank robbery)  - fo ur shots fi re d  through 
his  fr o n t window in to  ch air  he had ju s t been s it ti n g  
in .

(b) Nicky  Fa rre nt ino,  witness in  U.S. v. Bertone
(ITSP) - sho t to death - case dism issed.

(c)  Marge Mor ris , witness again st Zack Robinson in
U.S. v. Robinson, Brown e t a l . (n arc otic s)  - shot to 
death - Robinson ac qu itted .

(d) Emma Mozee, witness ag ain st Brown in above case - 
threatened - relocated a ft e r te s ti fy in g .

(e) G lic ks , witnesses in  U.S. v. Raucci threatened, 
car  firebombed.

(R. 16 , p . 19)
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A d d it io n a l Comments fro m th e  O f f ic e  o f  R ic hard  L.  Th or nb ur gh  ( c o n t 'd . ) :

2. The Government would have a more d i f f ic u l t  time  
gett ing witnesses and inform at ion in  the f i r s t  pla ce, at  
in ve st ig ato ry  and grand ju ry  stages. The vagaries o f a co ur t 
find in g o f "s u ff ic ie n t cause" to delay or  deny disc losu re  may 
be too unce rta in a prospect  fo r many. Once the ru le  of 
di sc losu re , w ith  i ts  atte ndant ri s ks , becomes known, i t  can be 
an tic ip at ed th at some persons w il l not  supp ly inform at ion from 
the beginnin g. The " I do n't want to  get inv olv ed " syndrome 
should inc rea se.

3. The prov is ion fo r co ur t fin din gs  exempting some 
witnesses and/o r cases from operat ion  of the disc losu re  ru le  
does not provide s u ff ic ie n t pro te ct io n. F ir s t,  i t  is  subjec t
to the whims and p re d il ic ti o n s  o f the various judges. Secondly, 
even sympathetic judges can be expected to  se rio us ly  consider 
exemption on ly in  "organized crim e" cases. As can be seen from 
the W.D. Pa. l i s t  above, "run o f the m il l"  drug v io la to rs  and 
bank robbers are also qu ite  capable o f moving again st witn esses.
In cases o f o f f ic ia l co rruptio n,  use by a defendant o f the powers 
o f his  o ff ic e  to  de te r or d is c re d it  witnesses can be contemplated.
At the very le a s t,  the ru le  should be amended to preven t di sc losu re  
upon the f i l in g  of an a ff id a v it  by the  U. S. At torney th at in  his  
good fa it h  judgment disc losu re  in  a given case would not be in 
the bes t in te re sts  of ju s ti ce .

4. Dis clo sure would preven t the development o f valuable  
in form at ion a ft e r ind ictmen t. In some cases, persons who have 
provided in form at ion about a subjec t-defe ndan t have remained in  
conta ct w ith  them fo llo w ing indic tm en t and thus been able to  
provide fu rt he r informat ion he lp fu l in  a tta in in g  co nvict io n.
This  would o f course be obv iated by po st -in dictmen t di sc losu re  
o f them as wit nesses.

Prov isions fo r Defense Dis clo sure are not a quid 
pro quo Making the New Rules Worthwhi le or  Pa latable fo r the  Government

1. Government knowledge o f defense witnesses ha rd ly 
protec ts  Government witnesses from the hazards they  face .

2. The requirements o f defense disc losu re  probably 
could not be enforced. I t  is  h ig hly  un lik e ly  th at a co ur t would 
bar a " la s t minute"  a li b i wi tnes s,  fo r example, w ith  any excuse 
from the defense fo r tar dy  di sc losu re . I f  a co ur t were to  enfo rce 
these pro vi si ons,  due process and 2255 cla ims  would abound.

(R. 16 , p.  20)
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From th e O ff ic e  o f James R. Thompson, N. D. I l l i n o i s :

Rule 16(a)(1 )(E ) provides th at the Government w il l 
fu rn ish to  the defendant a w ri tt en  l i s t  o f the names and addresses 
of  a ll  Government ca se -in -c hie f wit nesses. Rule 16 (a)(2 )(C ) con fers 
a s im ila r r ig h t upon the Government. The attempted mutu alit y is  
fo r appearance on ly and essen tia lly  il lu s o ry . In the ordina ry  and 
vas t m ajo ri ty  o f the cases, defendants do not ca ll  witnesses other 
than charac ter  witnesses, and the dis covery o f th e ir  names is  value ­
less  to  the pro secution. Secondly, defendants,  when they do ca ll  
wit nesses, do not know who th e ir  witnesses are going to be u n ti l 
ju s t befo re the witnesses are summoned because the defendants ' 
ca se -in-c hie f must ba responsive to what the Government has proven,  
and th at cannot be fi rm ly  determined u n ti l the Government is  close 
to re st in g it s  case.

Of a ll  the proposed amendments, th is  amendment is  the 
most pro ble ma tic . I t  opens an avenue fo r  witness  in tim id a tion  
and subornation o f pe rju ry . Adm itted ly , upon the showing o f 
cause, the Government may wi thh old  the names and addresses of 
witnesses . In those rare cases where d ic ta b le , the saving  clause 
has some m eri t.  However, o rd in a ri ly  a pre d ile ction  o f th a t so rt  
is  not pred ic table u n ti l i t  has happened, and then i t  is  too  la te .

This  prov is ion is  also in  d ir e c t contravention  o f an 
exi st in g Congressional enactment. Congress provided th at in  
ca pi ta l cases, the Government must tender a l i s t  o f witnesses 
(on ly 3 days p ri o r to t r ia l ) .  The very  existence  o f th at 
specia l le g is la ti o n  shows th at Congress did not intend defendants 
in cr im inal  cases to have li s ts  o f witnesses in  othe r categ ories 
of cases. Had they  so intended,  i t  would have been simple to so 
pro vide.

From the l i s t  o f wi tne sses, i t  is  a small ma tter fo r 
a defendant to  co ns tru ct  fo r himse lf the whole of the Government's 
case p ri o r to t r ia l .  Case law has stood stea dfas t again st the 
discovery  o f witness' names and the the ory o f the pro secutor .
The reason fo r the  tr ad it io na l re luc tan ce  to disc los e th at 
informat ion is  th at i t  gives ample time fo r a defendant to 
fa brica te  a defense and the more time allowed in  which to 
fa b ri ca te , the more fu ll  proof and impenetrab le the fa bri ca tion  
becomes. I t  can be argued th at a defendant  can always manufacture 
a defense, but under exi st in g ru le s, the time allowed is  min ima l, 
and the chances o f a good fa brica tion  substa n tia lly  reduced.

(R. 16, p. 21)
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Pa ul  J . Cu rra n, S . D. New York:

The Impor tant prov isions o f th is  new Rule requ ire  the 
Government to fu rn ish the defendant before  t r ia l  with  a l i s t  of  
it s  witnesses and a ll  documents and othe r tang ib le  items to  be 
int roduce d at  t r ia l  or ma ter ial  to  the preparation  of the defense 
fo r t r ia l .  Reciprocal ob lig atio ns are imposed on the defense where 
appl icab le . P re tr ia l deposit ion s o f witnesses whose names are 
dis closed are made mandatory on the applic atio n o f the disclos ing 
pa rty .

On the sur face Rule 16 gives the  impression th at it s  
dra fters  doubtless in tend ed --t ha t i t  is  designed to  improve the 
fa irn es s and accuracy o f outcome in  cr im inal  cases by prov id ing 
both sides with  more extensive p re tr ia l di sc losu re  than he re to ­
fore  au thor ize d.  In prac tic e the Rule w il l increase the lik e lih ood  
o f misca rria ges o f ju s tice  by prov id ing cr im inal  defendants w ith  
the op po rtun ity  and tempta tion  to  dispose of or "reach " the Govern­
ment 's witnesses befo re t r ia l .  It s  use o f deposit ion s as a 
p a ll ia ti v e  to  th is  danger, which in  many cases w il l be to  innocent 
members o f the pub lic , cannot be othe r than in s u ff ic ie n t,  over­
burden ing to  prosecutors and judges a li k e , and ob st ru ct ive o f the 
prompt d is posit io n  of cr im inal  cases.  The requi rements concerning 
p re tr ia l document production w il l be imposs ible  fo r the prosecution 
to  dis charge , no ma tter how hard 1t  t r ie s ,  and the re su lt  w il l be 
endless l it ig a t io n ,  reve rs als,  and new t r ia ls  over matters th at 
could  not  have made any differ en ce  to  the prope r de ter mina tion of 
the g u il t  or  innocence of the defe ndant. The re ciproc al  ri gh ts  
of the prosecution to make discovery o f a defendant's  case w il l be 
il lu s o ry  because they  w il l not  be s t r ic t ly  enforced and because 
most defendants o ff e r no witnesses or  evidence at th e ir  t r ia ls .

In short , Proposed Rule 16 adds enormously complica ted 
problems and unnecessary ri sk s to  human l i f e  to the ad min is trat ion 
of cr im inal  ju s ti ce  wi thou t co nfer rin g commensurate le g it im ate  
be ne fit s on e ithe r sid e. I t  pr otract s p re tr ia l proceedings and 
o ffers  a hos t o f co lla te ra l leg al problems having nothing to  do 
with  the determination of  g u il t  or  innocence.

The lim it a ti o n  upon the  di sc losu re  o f oral  statements 
by the defendan t to  those made to  persons whom he knows are law 
enforcement agents should be extended to w ri tt en  and recorded 
statements as w e ll .*  I t  should be made c le ar th a t the phrase

* This  extension would have the e ff e c t o f ove rrul ing such cases 
as United States v.  Cr isona, 416 F.2d 107 (2d C ir . 1969). That 
de cision , we be lie ve , construes exis ting Rule 16 in  a way which 
co n fl ic ts  w ith  18 U.S.C. Section 3500. See United States v. 
Perce va ul t, 490 F.2d 126 (2d C ir . 1974).

(R. 16,  p.  22)
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"known to  the defendant to ba a government agen t" should be lim ited  
to agents whom he knows are engaged in  in vest ig ating his  conduct .
In oth er words, i t  should not apply to an IRS Agent whom the 
defendant th inks  is  accepting  a bribe, but who, in re a li ty , is  
ac ting in  an undercover capacity.

Inso fa r as corpo rat ions are concerned, the Court should 
order disc losu re  o f the Grand Jury tes timony on ly of those o ff ic e rs  
and employees who can bind the co rporat ion by th e ir  Grand Jury  
tes timony. There is  no reason to disc lose  to  the co rporat ion  the 
test imony o f,  fo r example, former corpo rate o ff ic e rs  who are now 
te s ti fy in g  again st the co rporat ion.  Otherwise,  a s itua tion  could 
be crea ted where the Government, in  ord er to  in d ic t the co rporat ion 
might be forced  to  dis clo se  it s  en ti re  case through Grand Jury  
test imony with ou t any reason th ere fo r.

This  paragraph compels the Government to dis clo se  to 
the defendant every  sing le exh ib it  w ith ou t except ion th at the 
Government proposes to o ff e r as part  o f it s  case in  ch ie f.  The 
main problem here is  th at th is  may come close to  compell ing 
disc losu re  o f the id e n ti ty  o f every sing le  person who w il l te s t if y  
since id en ti fy in g  the papers may ne ce ss ar ily  id e n ti fy  the person 
who w il l be te s ti fy in g  concerning them. The ob ject ion to th is  
change, th ere fo re , must be considered in  conju nc tion to the 
ob jecti ons in  16 (a )(1) (E ). I t  should be noted th at the reciproc al  
prov is ion fo r discovery of defense evidence under 16 (b)(1 )(A ) w il l 
prove to be il lu s o ry  fo r the reason se t fo rt h  in  connection with  
16 (a )(1) (E ).

More s in is te r is  the requ irement th a t the Government 
also disc lose  to a defendant any othe r such items " . . .  which 
are material to the pre parat ion  of his defense . . ."  . The 
Adv isory Committee's statement, 48 F.R.D. 553, 602 (1970) , th at 
th is  ru le  is  merely a pa rt ia l cod if ic a tion  of Brady v. Maryland,
373 U.S. 83 (1963) , is  in co rrect . F ir s t o f a l l , the Brady 
standard is  "evidence favora ble  to the accused . . . ma ter ial  
to g u il t  or to  punishment . . . "  Brady v. Mary land, sup ra,
373 U.S. at 87. A simple comparison o f the Brady standard to  
the prov is ion in  th is  subsection o f Rule 16 es tab lishes th at 
the standards are not the same, and i t  is  c le ar th at Rule 16 as 
w ri tt en  would re qu ire  disc losu re  o f the kind of in formation  which 
has not had to  be disclosed under ex is ting  law. E_.g_., Moore v. 
I l l in o is ,  408 U.S. 786 (1972); United States v. Ruqqiero, 472 
F.2d 559, 605 (2d C ir . ) ,  c e r t, denied, 412~U.S. 439.(1973) . In 
add it io n , the applic atio n of a standard of  m a te ri a li ty  to

(R. 16 , P . 23)
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pre parat ion  fo r t r ia l  ra ther  than m a te ri a li ty  to  g u il t  or  
punishment 1s lim ited  by those cases which have developed i t * ,

* Some conside rab le question may ex is t as to whether these cases 
do not  go fu rt h e r than the Supreme Court meant to 1n Brady.

e_.£., United States v. Kahn, 472 F.2d 272, 287 (2d C 1r. ),  c e r t. 
denied, 4 ll  U.S. 982 (1973), to cases o f delib era te  or gros sly 
ne gl igen t pr os ec utor ia l suppression, but 1t 1s not  so lim ited  by 

» the ru le . The Advisory  Committee Note on the meaning o f Brady,
ci te d supra , 1s overbroad and ambiguous fo r th is  very  reason. 
Compare United Sta tes v. P fin gst , 490 F.2d 262, 275-277 (2d C ir . 
1973).

Most im po rta nt , as the above sugges ts, the burden o f 
fu rn ishing  a defendant with  a ll  documents or ta ng ib le  ob je ct s,  
regard less o f the  obviousness of th e ir  value  to  him, which are 
"m ater ial  to  the preparation  of his  defense" is  an imposs ible  one 
fo r the prosecution to  meet, as the Second C ir cu it  e x p li c it ly  
noted in United States v. Rugg iero, supra , 472 F.2d at 605.
Exist ing law places on the defendant the burden o f pa rt ic u la ri z in g  
the kind  o f ma teria l he be lieves w il l be excu lpatory. United 
States v. Brawer, 367 F.Supp. 156, 171 (S.D.N.Y . 1973) ,~a~ff'd . ,
Dkt. No. 72-2199 (2d C ir . , May 3, 1974). The s h if ti n g  o f th is  
burden to the pro secutor  in  the p re tr ia l contex t w il l requ ire  an 
unatt aina ble omniscience on his  part , fo r who but  the defendant 
can know what is  "m ater ia l to the pre pa ration o f his  defense. "
The re su lt  o f th is  Rule w il l be endless accusa tions of suppressio n, 
more hearings in  the D is tr ic t Courts and more work fo r the Courts 
o f Appeals, a ll  o f i t  unnecessary and none o f i t  li k e ly  to  fu rt he r 
the ad m in is trat ion o f ju s ti ce .

This  is  the  prov is ion th at requ ire s the di sc losu re  of  
the names of a ll  witnesses who w il l te s t if y  fo r  the Government 
1n it s  case 1n ch ie f.  The oth er important prov is ion here is  th at 
i f  the Government provides these names in  response to a req uest,  
the Government acq uires the ri g h t to  take th e ir  testimony  by 
de po sit ion in  ord er to  perpetuate i t .  This  appears to  be aimed 
at minim izin g the danger of  Government witnesses being murdered 
or  in tim idate d. (The recip roca l prov is ion perm itt in g defendants 
to  take de posit ion s is  no t, presumably, intended to serve  the 

• same purpose. Apparen tly i t  is  merely intended to  crea te an
appearance o f symmetry and has no ra tiona l fu nc tion .)

I t  1s assumed th at the problem of the  murder, in ti m i-  
.  da tio n and sub ornatio n of Government witnesses was cons idered by

(R. 16 , p . 24)
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the Adv isory Committee in  connection wi th  th is  prov is ion of Rule 
16. We be lie ve , however, th at the Adv isory Committee must have 
been unaware o f how common such conduct is . The fo llo w in g are 
some of the cases which have reached the ap pe lla te  leve l in  the 
la s t two years notwithsta nd ing  the depradations or attempted 
deprad itio ns  again st Government wi tnesses:*

* Some of the cases cite d were aff irm ed  with ou t op in ion;  thev are signaled "* *"

1. United  States v. Ar royo , Dkt.  No. 73-2193 (2d C ir .,  March 22, 
1974), s li p  op. at  2320 n. 11—a Government inform ant was 
murdered short ly  a ft e r a na rcot ics  t r ia l  a t which his  info rma nt sta tus  was revealed.

2. United  States v. D1 2 3 4 5Amato, 493 F.2d 359, 361 n. 1 (2d C ir .
1974)--a lower-echelon member o f a na rcot ics ri n g , who was 
arres ted  befo re the more imp ortant members o f the ring and 
agreed to  coopera te, was found murdered ten days a ft e r his  arrest .

3. Uni' t ed States v. Za nfa rdinq , Dkt. No. 73-2778 (2d C ir . ,
HarcK 14, 1974)** -- S ix  defendants paid two New York City  
Po lice de tect ive s $100,000 in  cash to destroy  videotapes 
of th e ir  na rcot ics  a c ti v it ie s  and to fu rn ish them with  
the address o f a princip al government witness so th a t she 
could  be murdered.

4. United States v. C lo f f l, Dkt. No. 73-2612 (2d C ir .,  March 14, 
1974)--a ttempt to in tim id ate  prospe ctive Grand Jury witness 
in  stock  fraud in vestigation.

5. P rior to h1s t r ia l  in  February, 1972, fo r na rcot ics conspiracy 
Vincent Pace!1i , J r . ,  murdered Patsy Parks by cu tt in g  her 
th ro a t;  Parks had sought out  Pac el li on the night  he k il le d  
her to  te ll  her th at the Government was attem pting to subpoena 
her to  te s t if y  at  his t r ia l .  United States v. P ace ll i,  491 
F.2d 1103 (2d C ir . 1974). At P ace ll i's  na rcot ics t r ia l ,  
another  young woman, with  whom Pa ce lli had de al th  in  nar co tic s,  
repudiate d her p ri o r statements im plic atin g him and fa ls e ly  
te s ti fi e d  th at she did not even know P ace ll i.  United States
v. P a ce ll i, 470 F.2d 67, 69 (2d C ir . 1972).

(R. 16 , p.  25)
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6. In United States v. Rosner, 485 F.2d 1213, 1218 (2d C ir .
1973), an at to rney  and a pr ivate in vest ig ato r engaged in , 
among othe r th in gs,  a p lo t to murder George Stewart , a 
cr uci a l Government witness in  Uni ted States v. Bynum, 435 
F.2d 490, 493-495 (2d C ir . 1973T The defendants  in Bynum 
had themselves, p ri o r to  th e ir  arr ests , almost succeeded in 
th e ir  plan to  murder Robert Wollack , a New York C ity  Po lice 
o ff ic e r  and drug deale r whom they suspected o f reveal ing 
th e ir  a c ti v it ie s  to  the a u th o r it ie s . United States v.
Bynum, supra , 485 F.2d at 495. Ir o n ic a ll y , Wollack was no 
str anger to such forms o f witness tamper ing, fo r when a 
member o f his . na rcot ics gang was arreste d a few months p ri o r 
to  the attempt on Wollack's  l i f e ,  Wollack took  him to the 
o ff ic es  o f some at to rn ey s,  where they  discussed whether 
they  had been betrayed by an inform ant whom they ought to 
k i l l .  United States v. Wollack , 485 F.2d 1398 (2d C ir .
197 2).*’

7. United States v. Boyd, 489 F.2d 752 (2d C ir . 19 74 )** -- 
A ft e r the truck  h ija ck in g which formed the basis  fo r th is  
prosecut ion , one o f the  hi jack ers went to  the  home o f the 
v ic tim  and in tim idat ed  him in  the presence o f his  w ife ; 
another subsequently sent him a th reaten ing le t te r .  As a 
re s u lt , a ft e r the arr est of one o f the h ija ckers , Crawford, 
the v ic tim  refused  to  id e n ti fy  him, e ithe r in  a lin e-u p or 
at  his  f i r s t  t r i a l ,  which ended in  a hung ju ry . Between 
the time of Crawfo rd's f i r s t  t r ia l  and the time of his  
second t r i a l ,  a t which he was conv icted  on the  v ic tim 's  
testimo ny, Crawford part ic ip ate d 1n the attempted robbery 
of a United States Posta l Serv ice tr uck, du ring the course 
o f which the  guard on the tru ck  was shot and k il le d ;
Crawford u lt im a te ly  pleaded g u il ty  to  second degree 
murder fo r th a t crim e.

8. United States v. Bonanno, 487 F.2d 654, 555 (2d C ir . 1973)-- 
An in d iv id ua l who, a ft e r his  a rr est fo r coun te rf e it in g , 
assis ted  Sec ret Service agents in  apprehending the defendant,  
refused  to  te s t if y  at t r ia l  because o f his  "f ea r of physica l 
vi olen ce ".

9. Uni ted States v. Sclafa ni, 437 F.2d 245, 249 (2d C ir . 1973)— 
A ft e r the a rr est and Ind ictme nt o f the defendants  in th is  case 
they attempted to  change the testimony o f the  v ic tim  of th e ir  
exto rt io n  scheme by in tim id ating him.

10. Uni ted States v. Lazin sky, 433 F.2d 1399 (2d C ir . 1973)**  and 
Uni ted States v. Cuomo, 479 F.2d 688, 691 (2d C ir . 1973)-- 
A ft e r the Government was ob liged to  reveal the  id e n ti fy  of
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the Info rmant who had par tic ipat ed  1n the tran sa ct ions  1n both o f these cases, the info rma nt te s ti fi e d  fo r the defendants fa ls e ly  cla iming  th at he had framed them.

11. United States v. C l r i l lo , 468 F.2d 1233, 1240 (2d C ir . 1972)-  The defendant hired an assassin to  murder the principal Govern­ment witness again st him, despite the fa c t th at the witness was in pr ot ec tiv e custody 1n a remote lo cation.

The cases discussed above are not fu ll y  demonstrative of the problems th at th is  prov is ion of Rule 16 w il l cause. F ir s t of  a l l ,  as noted, these are cases 1n which the acts o f defendants against Government witnesses did  not prevent th e ir  co nv ictio n However, such cases are ju s t the t ip  o f the Ice berg, and fa re ’more fre qu en tly  the suborna tion, In tim idatio n and murder of Government witnesses prevents co nv ic tio n and, o ften , even indictmen t. For example, in the la s t two weeks an In div id ua l coopera ting with  our o ff ic e  in a Grand Jury in ve st ig at io n was appa ren tly  driven to commit su icide  by the pressure put on him by a prospective defendant who had learned o f his  coopera tion. Second, and ju s t as impo rta nt,  in most of the  cases c ited above the defendants were aware of the prospective witnesses' id e n ti fi e s  wi thou t being furnished with  the kind o f "shopping l i s t  " which the Government w il l now be req uired  to fu rn ish.

The proposed Rules have prov ided  two devices which are apparen tly designed to fo re s ta ll  the murder, in tim id a tion  and suborna tion o f Government witnesses. One is  the pro te ct iv e order prov is ion in Rule 16 (d )(1);  the oth er 1s the depo sit ion procedure in  Rule 15 and Rule 16 (a )(1) (E ). Ne ither  w il l be e ff ec ti ve .

F ir s t,  the pro te ct ive ord er prov is ion in  Rule 16(d) (1)  perm its a t r ia l  judge to  deny or de fer  discovery o f the id e n ti ty  o f a Government witness "[u ]po n a s u ff ic ie n t showing".  However, since the polic y o f Rule 16 (a)(1 )(E ) c le a rl y  favors p re tr ia l disc los ure of the id e n ti ty  o f Government wit nesses, i t  is  plain th at a "s u ff ic ie n t showing" cannot be the simple  fa c t that  defendants who are fac ing  su bs tant ia l pri son terms w il l often  attempt to  tamper with  persons they know w il l te s t if y  against them. This is  the hard tr u th  that  Rule 16 (a )(1 )(E ) simply ign ore s, and in most cases i t  w il l simply not be poss ible fo r  the Government to  foresee, beyond th is , th at a pa rt ic u la r defendant  in  a pa rt ic u la r case w il l attempt  to  tamper wi th a p a rt ic u la r wi tnes s,  which is  the kind o f showing th at Rule 16(d) (1)  appears to contemplate as the basis fo r a pr ote ct iv e order.

(R. 16 , p . 27)
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Paul J . Cu rra n, S.  D. New York (c o n t' d .) s

The a lte rn a tive  o f p re tr ia l deposit ion s of Government 
witnesses whose Id en ti ty  is  dis closed is  uns at is factor y fo r a number 
of reasons.

F ir s t o f a l l ,  the Rule c le a rl y  contemplate th at a witn es s's  
id e n ti ty  w il l be disclosed and th at th ere after a depo sit ion w il l be 
noticed and taken. The taking  o f a depo sit ion can be subjec t to  a 
host o f de lays , both rea l and feigned . During th is  pe rio d,  a 
defendant w il l have plen ty o f op po rtun ity  to "reach" the witness 
i f  he is  so minded.

Second, the use o f p re tr ia l deposit ion s by the Government 
w il l by no means destroy the in ce nt ive to a defendant to murder or 
suborn Government witnesses, even i f  a de posit ion  is  su cc es sful ly  
taken before  hand. A de po sit ion is  no subst itu te  w ith  a ju ry  fo r 
a li v e  wi tness. The testimony  in  a witn es s's p re tr ia l de po si tio n,  
even i f  adm itted  at t r ia l ,  w il l ne ce ss ar ily  ca rry less  we igh t with  
a ju ry  i f  th at witness is  suborned or in tim idat ed  by a defendant 
in to  giv ing tes timony at  t r ia l  1n c o n fl ic t with  i t .

Third, because witness tampering cannot  be foreseen 
by the Government in  every case 1n which i t  w il l a ri se , i t  is  
cl ear th a t the e ff ec t of the prov is ions  o f Rule 16 w il l be th at 
a ce rta in  number o f witnesses, and ther efore cases, w il l be lo s t.

Fourth, the takin g o f de posit ion s of a ll  Government 
witnesses who are possible  subje cts  o f witness tampering w il l 
put a burden on prosecutors which can simply not be subs tant iated  
with  presen t manpower. Moreover, i t  seems clear th at in  most 
cases depo sit ions  w il l have to  be ca rr ie d out under the d ir e c t 
supe rvisio n o f D is tr ic t Judges or Mag istra tes,  thus adding to the 
demands on an already he av ily  overburdened ju d ic ia ry . I f  we are 
not mistaken , the re has been a widespread at tack  in  rec en t years  
upon the Federal Rules o f C iv il  Procedure on the ground th a t the 
delays invo lve d in  discovery  proceedings and the immense expense 
connected therew ith  do cons ide rably  more to  de fea t the ends of  
ju s ti ce  than to  advance i t .  There is  simply no ju s ti fi c a ti o n  in  
impo rtin g th is  s itua tion  in to  the f ie ld  o f cr im inal  ju s ti c e , 
where, fo r the  most part , defendants  never wish to  come to  t r ia l  
at  a ll  and where the fa il u re  to provide prompt d is posit io n of 
cases has been a matter of widespread concern.

Perhaps the most important poin t to emphasize is  th at 
th is  Rule appears to have overlooked the  principal purpose of 
law enfo rcemen t, which is  the pro te ct ion of the public . We 
be lieve  st ro ngly  th at the law should  not, in the name of

(R. 16 , p.  28)
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Pa ul J . Cu rra n, S.  D. New York ( c o n t 'd . ) :

"enligh tened"  discovery procedures, expose innocent members of  
the pub lic , who have had the misfo rtune  to be vict im s of or 
witnesses to  cr im inal  conduct, to  such vio len ce  or  harassment 
as may occur to  an ingenious defendant, who w il l have fa r more 
to gain under the new ru le  than the present  post t r ia l  sa tis fa c tion  
o f revenge. The le gitim ate  be ne fits which a defendant  can de rive 
from knowledge of the id e n ti ty  of Government witnesses befo re 
t r ia l  simply  do not  ju s t if y  su bjec ting these witnesses to the 
mercy o f cr im inal  defendants beyond what is  pres en tly  req uired  
by the Co nfron tat ion  Clause. This  view also has a very  
pra ct ica l side , fo r the prosecu tion  pres en tly  has d i f f ic u l ty  
enought in  securin g the  coopera tion o f c iv il ia n  witnesses who 
"d on 't want to  get invo lve d" .

There are,  o f course, othe r ob ject ions  to  the de po sit ion 
procedures othe r than those out lin ed  above. The use o f a de po sit ion 
by the Government w il l requ ire  p re tr ia l di sc losu re  to the defendant 
of th at w itn es s's testimony. The a v a il a b il it y  o f p re tr ia l deposit ion s 
w il l provide uneth ica l defense counsel w ith  an op po rtu ni ty  to take 
the deposit ion  of Government witnesses before  t r ia l  by the simple 
device o f li s t in g  them as defense wit nesses. The requiremen t in  
Rule 16 th a t a defendant dis clo se  the id e n ti ty  o f his witnesses is  
not li k e ly  to  be enforced s t r ic t ly ,  and i t  is  fa r more li k e ly  th at 
the Government's fa il u re  to l i s t  a witn ess  w il l re su lt  in  the 
exclusion o f th at witn es s's  testimony than th a t such a consequence 
w il l be v is it e d  on a defendant fo r a s im ila r fa il u re . To the 
ex tent  th at deposit ion s prov ide honest defense counsel wi th  
advantages, they  w il l be compelled by conscience to  pursue them 
to the li m it .  This  may in  many instances  cons ide rably  increase 
the cost o f prov id ing the defendant w ith  an adequate defense. Who 
w il l pay fo r a ll  the  time and a ll  the tr anscrip ts  th a t would be 
invo lved?

(R. 16 , p . 29)
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RULE 17

SUBPOENA.

Comments o f U. S . A ttorn eys

Ro bert W. R ust , S.  D. Flo rida :

In regard to Rule 17 (f )( 2 ),  th is  amendment appears necessary 
in ord er to  avoid the expense and pote ntia l hazard Invo lved in re qu iri ng  
the U. S. Marshal to produce a defendant at possible fa r o ff  places of 
a w itn es s's res idence . However, said  witnesses who may now have to 
trav el  long dis tances  on short  no tice w il l probably  not agreee.

Ro be rt J . Roth D. Kan sas:

Should provide th at deposit ion s o f pr ison er  witnesses 
should be taken on ly at place  o f conf inement.

H. M. Ray, N. D. M is s is s ip p i:

The Co nfron tation Clause as we ll as the  requirements 
of  Proposed Rule 15(b) would req uire th at a defendant be present 
(unless he waives same) at  the tak ing  o f a de po si tio n.  The 
witness or the defendant  may be a dangerous person. Without 
some fu rt he r m odif ic a tion, the proposed ru le  may cause tremendous 
expenditure  o f funds and manpower by the U. S. Marshal Service , 
Bureau of  Pr iso ns , U. S. Atto rneys and defense counsel as we ll as 
crea te grave danger to  the  pu bl ic i f  deposit ion s of witnesses are 
taken at any place oth er than the place  o f conf inement of an 
incarc era ted  defendant or  witness.  Some of these problems would 
be ame liorated 1f  Proposed Rule 15(a) and (d) are modified in 
accordance with  my hereinabove recommendations (see comments of  
H. M. Ray, N. D. M is s is s ip p i) .

Exact language fo r re vision  o f proposed Rule 17 has not 
been for mulated , however from the comments o f the var ious United  
States Attorneys  concerning proposed Rules 15 and 17 i t  1s 
apparent th at th is  pro posal, dea ling  w ith  subpoenas, should undergo 
re vi s io n.

(R ule 17 , pa ge  1)
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RULE 20

TRANSFER FROM THE DISTRICT FOR PLEA AND SENTENCE

Co nse nts  o f U. S.  A tt orn oys

H. N. na y,  N. D. M is si ss ip p i!

Ru le 20(d ) sh ou ld  pro v id e  th a t  th e U n ited  S ta te s A tt o rn ey  
" fo r  each d i s t r i c t "  co nse nt  to  th e ju v e n il e  pro ce edin g un de r Ru le 20.

Ea rl J . S i lb e r t ,  D. C. s

W ith  re fe re nce  to  Ru le 2 0 (d ) , we ag ree w it h  th e 
recom me ndation  in  th e  Dece .b er , 1971 Rep ort  to  th e A tt o rn ey  
General conce rn in g th e  p re li m in a ry  d r a f t  o f  th ese  pro posed 
amendments th a t  th e co nse nt  o f bo th  th e  U nited S ta te s  A tt o rn ey  
in  th e D is t r ic t  1n which  th e ch arge s a g a in s t th e  ju v e n il e  ar e 
pendi ng , as w e ll  as th e  United S ta te s A tt o rn e y  in  th e  D is t r ic t  
in  wh ich  th e ch arge s were f r i s t  b ro u g h t,  sh ould  have a vo ic e  in  
de te rm in in g  wheth er  a ju v e n il e  is  to  be proc es se d 1n th e  D is t r ic t  
1n wh ich  he is  fo und, and th a t th is  subsec tion  sh ould  be c o n s is te n t 
w it h  th e pr oc ed ur es  s e t fo r th  in  subsection  (a ) o f  Ru le 20. Th us , 
th e wor ds , "U n ited  S ta te s A tt o rn e y " in  l in e  8 o f  subsection  (d ) 
sh ou ld in s te ad  re ad , "U nit ed  S ta te s  A tt o rn e y s ."

(Rule  20, page 1)
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RULE 29.1

CLOSING ARGUMENT.

Co.-nments o f  V. S . A tt o rn e y s

R ic hard  L.  Th or nb ur gh , W. D. P en nsy lv an ia :

Tha consensus in  th is  o ff ic e  appears to  oppose the 
Government clos ing f i r s t ,  and st ro ng ly  enough to  warrant formal 
op po sit ion.  This  could be fashioned as fo llo ws:

1. Since the Government bears the burden of  proo f, 
and a p a rt ic u la rl y  heavy one, i t  requ ires the la s t clos ing.

*  2. The custom and tr a d it io n  in  d is tr ic ts  where the
Government closes la s t should not be disturbe d.

At the le as t,  in  ad di tio n to  removing the lim ita tions  
on Government re butta l argument under the new ru le , express 
prov isions should be made fo r un fette red re bu tta l.  Otherwise, 
despite the removal o f the orig in a l lim it in g  language, i t  can 
be an tic ipat ed  th at some judges w il l regard lim it in g  Government 
re bu ttal  to be w ith in  th e ir  d is cr etion.

Pa ul  J .  Cur ra n,  S . D. New Yo rk :

We are aware th a t th is  Rule is  in  e ff e c t in  some other 
ju ri sd ic ti o n s . We concede th at in  some instances i t  might make 
an improvement. However, we would oppose i t  because we be lieve 
th a t,  on balance, i t  w il l increase miscar riages of ju s ti ce . This 
is  p a rt ic u la rl y  so because the scope o f the Government's re bu tta l,  
which is  not c le a rl y  define d by the Rule, w il l be in te rp re ted by 
some judges to  be very narrow. Summations w il l also be in te rrup ted 
by co lorable ob ject ions  fa r more of ten than a t pre sent.  On balance 
ju s ti ce  w il l be the lo se r.

(R ul e 2 9 .1 , pa ge  1)
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RULE 32

SENTENCE AND JUDGMENT.

Comments o f  V. S . A tt o rn e y s

J . P. F a r r is , S . D. Te xa s:

We feel  th at the sectio n on di sc losu re  o f the pre-sentence  
in ve st ig at io n would be unwise. In th is  d is t r ic t  the judges ge ne ra lly  
do no t, in  th e ir  d is cre tion , au tho rize discovery o f the pre-sentence  
in vestigation , and i f  th is  ru le  is  implemented re quir in g th is  
disc losu re  upon request, we foresee many pra ctica l problems no tw ith ­
standing the prov isions allow ing  ex cising, re -d oing , summar izing, etc  
We do not  fav or  th is  as a pra ct ical so lu tion to  a problem th at dees 
not seem to ex is t and th at has been adequately dealt w ith  under the cases to th is  time.

Rob er t W. R u s t,  S . D. F lo r id a :

Rule 32 sets  out gu ide lines  fo r the handl ing o f sentence 
and judgment. No major changes have been made under th at por tio n o f 
the ru le  dealing w ith  sen tencing, except fo r the requiremen t of  
n o ti fi ca ti o n  o f the defendant o f his  r ig h t to  appeal.  The adv isory 
committee has added one sentence, making i t  unnecessary fo r the 
court  to advise the defendant o f his  r ig h t o f appeal a ft e r a plea 
of g u il ty  or nolo contendere. This is  a sens ible additi on.

The major po rti on  of the new ru les is  devoted to  the 
handling of the pre-sentence in vestigation. The ru le  would requ ire  
the pre parat ion  o f a PSI in  a ll  cases, unless the co ur t otherw ise 
d ir ec ts , in  which case the  ru le  would now d ir e c t the  co ur t to  put 
it s  reasons on the record . This change is  not a benefic ia l one, 
as i t  would li m it  the  court 's  d is cre tion , and ju s t create  a new 
appealable issue to  weigh the su cc lfien cy  o f the court 's  reasons 
fo r not orde ring a PSI. C erta in ly , no su bs tant ia l ri g h t o f the 
defendant is  vi o la te d by not  re qui rin g a co ur t to  voice it s  reasons.

As to di sc losu re  o f the PSI, the ru le  would a lt e r  the 
present enactment by making i t  Incumbent upon the co ur t to  disc los e 
the PSI les s any recommendations of sentence upon motion by the 
defense. Some d is cre tion  is  s t i l l  allowed the co ur t in  dete rmining what parts  could  be prop er ly dis clo sed.

The ru le  would also provide  fo r the court , in  li e u  of 
d isclos ing the re port  fo r one of the reasons set out 1n (c )( 3 )( A ),  
st ating a summary o f the factua l Inform ation  con tlne d ther ein to 
be re lied  on in determin ing sentence.

(Rule 32,  page 1)
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R ober t If. R u s t,  S . D. F lo r id a  ( c o n t 'd . ) :

As to  the above change, i t  is  not a benefic ia l one, as 
i t  would again  create  a new appealable issue fo r a defendant to 
weigh the  su ff ic ie ncy o f the reasons sta ted  as again st the 
sentence imposed.

James !■!. S u l l iv a n ,  J r . ,  N. D. New Yo rks

Report rece ived  by U. S. At to rney  James S u lli van, J r . ,
Lia iso n Representa tive of the Legis la tio n and Court Rules 
Sub-committee to the Second C ir cu it  Committee on Sentencing 
indica tes th a t on January 7, 1974, the  Ju dic ia l Council o f 
the Second C ir cu it  int roduced and adopted as the polic y and 
pra ct ice o f the  d is tr ic ts  in  the Second C ir cu it  the d irectives 
as se t fo rt h  in  the pending Proposed Rule 32(c) .

From th e  O f f ic e  o f  Jam es R.  Thom pso n, N. D. I l l i n o i s :

Rule 32 (a )(3 )(A ) and (B) provide the di sc losu re  of 
the in form at ion contained in  a pre-sentence  re po rt  or  a summary 
o f it s  con ten ts re lie d  upon by the judge when the pre-sentence  
re po rt  per se should not be disc los ed  fo r var ious reasons. I t  
is  easy to  envis ion  circumstances wherein the court 's  summarizat ion, 
in  an e ff o r t to sh ie ld  confidentia l sources,  would au tomat ical ly  
en lig hten  the  defendant as to  who the  co nfid entia l sources were, 
since certa in  types o f informat ion a ll  are not privy  to .

There fore, the attempted saving clause is  not  a saving 
feature at a ll  and the mandatory disc losu re  o f a pre-sentence  
re po rt  would au tomat ical ly  dry  up re leva nt  sources o f informat ion 
given under the protec tio n o f c o n fi d e n ti a li ty .

R ober t E. Ha ub er g,  S . D. M is s i s s ip p i :

Many persons would de cline  to  fu rn ish informat ion to 
the Probat ion O ff ic er i f  they re al ized  th at th e ir  name migh t be 
ava ila ble to  the defendant or  his counse l. Although the proposed 
ru le  allows the Court to state o ra ll y  some o f the factua l inform at ion,  
some Judges would prefer  ju s t handing over the pre-sentence repo rt 
to  the  defendant  or his  counsel.

(R. 32 , p. 2)



Gen er al  C on se nt s o f  u . S . A tt o rn e y s

J . P. F a r r is , S . D. Te xa s:

Based on our experience and our knowledge of the 
magis trates  and judges in  th is  d is t r ic t ,  we feel  th at an 
implementation o f the proposed ru les  as w ri tt en  a t th is  time 
would li k e ly  generate ad di tio na l procedures and hearings, and 
would requ ire  at  le ast  an increase o f 25% in  the AUSA and 
se cr eta ria l support  s ta f f ,  wi th  no corresponding be nefit  to 
the qua lit y  o f ju s ti ce  administered  and w ith  the  p o s s ib il it y  
o f su bs tant ia l de trim en t to the pu bl ic  sa fe ty .

W il li am  D. K e ll e r , C. D. C a l if o r n ia :

In regard to  Rule 24 (c ), th is  ru le  is  not changed.
I fe e l,  however, th at a change is  approp ria te to  adopt the 
prac tice in the C a lif o rn ia  sta te  co urts;  namely, th at a lte rn ate  
ju ro rs  are not  released at the time the ju ry  re ti re s  but remain 
ava ila ble , although  the y.a re kept separate from the ju ry  del iber at ions  
I f  a ju ry  becomes inca pa ci ta ted,  an a lte rn ate  can be added, thereby 
avo iding any requi rements fo r a m is tr ia l.

H. M. Ra y,  ll . D. M is s i s s ip p i :

In add ition  to  speci fic  comments regard ing indiv id ual 
ru le s,  there are ce rta in  general comments which apply to the fu ll  
range of proposed changes.

F ir s t , don't change the ru les at a l l .  Cons idering the 
time i t  takes fo r the  Bar to become fa m il ia r w ith  the new ru le s, 
fo r a prope r case to  ar ise presen ting  the ru le  change fo r de cision , 
and fo r th at decis ion  to find it s  way in to  a pub lished op in ion,  
there are undoubtedly  many unanswered questions regard ing the la s t 
changes.

A ru le  im plie s,  and to ba o f any usefulness re qu ire s,  
some degree o f s ta b il it y .  Every change in  the ru les is  a fresh 
source of  un ce rtaint y which can be removed on ly by li t ig a t io n .  
Such li t ig a t io n  w il l in va riab ly  invo lve  needlessly  upse ttin g 
some co nv ict ions  otherw ise va lid  except fo r a misunders tanding 
of an amendment to  the  ru les.  This o f course is  inh ere nt in 
the leg al process but  i t  can mount to  in to le ra b le  pro portio ns  
by p il in g  un ce rta in ty  on top of un ce rtaint y.

(General Comments, page 1)
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H. M. Ray, N. D. M is s is s ip p i:

Second, each proposed change should be ca re fu lly  
weighed in  terms of the time and cost i t  w il l add to  a cr im inal  
pro secution. For example, the auth oriza tio n and thus the 
encouragement of magis tra tes  to examine on the reco rd the 
complainant and othe r witnesses both on an applic atio n fo r an 
arrest  warrant or  at  the  in i t ia l  appearance before  the ma gis tra te 
where the arr est is  made with ou t a warrant and also at  the pre­
lim in ary  hearing  seems to be a needless and expensive du plic atio n 
of e ff o r t.

The p ro h ib it io n  again st issu ing even a summons on an 
inform at ion unless i t  is  supported by a ff id a v it s  showing probable 
cause in  the elabora te de ta il  more and more requ ired w il l re su lt  
in  unnecessary delay and inconvenience in  prosecuting minor offenses, 
not on ly in  U. S. D is t r ic t Courts but in  a ll  p ro bab il it y  in prosecutions 
o f minor and pe tty offense s befo re ma gis tra tes  [see Rules 1, 2(a ) and 
3(a ),  Rules o f Procedures fo r T ria l o f Minor  Offen ses].  I t  means th at 
an agent and at to rney  w il l have to  in te rr up t th e ir  oth er  work to  make 
arrangements to  meet, and then meet to draw up an a ff id a v it  which a 
secre tary w il l have to  type and an at to rney  w il l have to review and 
perhaps have retyped  wh ile  the agent wa its  so th at he can gn i t .

The requirements o f broader discovery w il l be 
p a rt ic u la rl y  burdensome in  th is  res pect.  I t  takes some tim e, 
es peci al ly  in  a case o f any magnitude or  comp lex ity , to go through 
a f i l e  and so rt  out the  documents and repo rts  to be discovered 
to a defendant. I t  is  sometimes necessary to  exc ise po rtion s of  
such documents and is  fre qu en tly  necessary to  w ri te  the in v e s ti ­
gating agency fo r copies o f documents which are on ly summarized 
in  the re port . Furthermore, although the  ru le  contemplates th at 
the copying w il l'  be done by the defendant,  as a pra ctica l matter 
i t  must be done by the  United States At torney  since he is  not 
going to al low his  f i l e  to go out o f his  o ff ic e  and defense 
counsel does not  o rd in a ri ly  have po rta ble copying equipment.

I t  is  not unusual to spend a day gathe ring and copying 
documents, showing exh ib its , and o ra ll y  answering oth er requests 
by defense counsel and th ere after to  be served in  the same case 
w ith  a formal motion fo r more discovery which w il l re qu ire  a 
response, b ri e fs , oral  argument, and po ss ib ly some fu rt he r discovery.  
A ll o f th is  is  under the present ru le  and in  ad di tio n to the response 
requ ired by a motion fo r a change o f venue and a motion to dismiss 
the indictmen t, and th ere after may fo llow  motions to suppress 
evidence, fo r a b i l l  o f pa rt ic u la rs , fo r a continuance,  fo r a 
severance or a cha llenge to the grand ju ry .

(G en . Cor a. , p . 2)



142

H. X. Ray, tt. D. M is si ss ip p i (c o r .t 'd .) t

These n ig ht seem to be pe tty  ob ject ions  1f  raised  again st reco gn ition  of  consti tu tiona l ri gh ts  but consti tu tiona l ri gh ts  are not 1n Issue. Even where the ru les touch on consti ­
tu tiona l ri gh ts  the question 1s not the enforcement o f such righ ts  but the tenuous ex tent  to which the procedures fo r th e ir  prosecution ought to be drawn ou t.

Th ird , th er efor e,  each change should  be weighed 1n terms o f It s  ne cess ity . I f  a change 1s neith er req uired by the consti tu tion  nor essential to a fa i r  t r ia l  1n the common sense o f the word then 1t  should not be adopted merely to ra t if y  the la te s t academic theory  or simply to give the g u il ty  another 
tec hn ica l weapon to  fend o ff  or  att ach a ju s t co nv ic tio n.  In making th is  judgment each proposed change should be considered 1n the conte xt o f the entir e cr im inal  process,  not in  is o la tion  as though i t  alone were the on ly ba rr ie r standing between the accused and an un just  co nv ic tio n.  In th is  regard  due account should be taken o f the fa ct th at the re is  in  the cr im inal  process the stage known as the t r ia l  where the prosecutio n reveals it s  evidence and exposes it s  witnesses to  cross-ex am ina tion. There is  also prov is ion fo r a motion fo r a new t r ia l  where genuine claims o f p re ju d ic ia l su rpris e by the proo f or suppression of  evidence by the prosecu tion  can be heard and re lie ve d. Of 
course at  th is  stage mere claims o f prejud ice  are not so li g h t ly  en terta ined  as befo re t r ia l  since the co ur t is  no lon ger dealing  in  unknown quanti ties but can confidently judge such claims again st the record before i t .

Furthermore, a motion fo r a new t r ia l  is  not so 
easi ly  used as a device fo r inducing e rr o r as a p re tr ia l motion fo r dis covery.  Many p re tr ia l motions are made in  the hope they  w il l be denied and the po int can be argued as err or on appeal.
A conservativ e ru ling  by the co ur t on a p re tr ia l motion or  pars i­monious compliance by the prosecutio n w il l be in fla te d  on hypo the tical facts in the Court o f Appeals to  a consti tu tiona l de pr ivat ion of the graves t pr op or tio ns . Actually  proving a ft e r t r ia l  rea l prejud ice  re su lt in g  from a lac k o f dis covery is  a lo t  harde r to ca rry o f f .

This  perhaps expla ins  the re la ti ve  negle ct by the revise rs  o f Rule 33 which has been amended on ly once to enla rge the time fo r f i l in g  motions fo r new t r ia l  in  favo r o f over­
emphasis on p re tr ia l remedies. Indeed the p ro li fe ra ti o n  and expansion o f p re tr ia l motions and the m u lt ip lica tio n  o f grounds on which they may be granted threate n to reduce the t r ia l  i t s e l f  to  a p o s t- tr ia l proceeding where the defendant  a ft e r having 
p re -t ri ed  every conceivable  issue on the bas is o f the government 's evidence with ou t ne cessar ily  reve al ing a p a rt ic le  o f his own proof is  given one la s t chance to catch  the pro secutio n unprepared to  meet some su rp ris e defense or at le ast  to persuade one member of the ju ry  th at he should not be conv icted .

(Gen. Co n. , p. 3)
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Earl  J . S l l b e r t ,  D. C .i

We ge ne ra lly  have not commented upon the Adv isory Notes 
to  the proposed Rules, except where (1) we agree with  the language 
o f the ru le  but feel  the Adv isory Committee Note opens the Rule to 
m is in te rp re ta tion , or  (2) the language o f the  ru le , wh ile  unob ject ion­
ab le, 1s nevertheless vague and th a t vagueness 1s not c la r if ie d  by 
the Note. Wherever we have suggested subs tan tive changes 1n a ru le , 
we presume th a t In the  event those changes are accepted, the Adviso ry 
Committee Note w il l be ap prop ria te ly  mo dif ied .

While our comments above are se t fo rt h  1n numerical order 
according to  the number of  the ru le  commented upon, I should emphasize 
th at we are p a rt ic u la rl y  concerned w ith  changes which the proposed 
amendments would e ff e c t 1n Rule 4, "Warrant or  Summons Upon Complain t", 
Rule 9, "Warrant  or  Summons Upon Ind ictme nt or  In fo rm at ion" , Rule 11 (e), 
"Plea Agreement Procedure", and Rule 16(a )(1)(E ),  concerning discovery 
and inspec tion o f the names and addresses and p ri o r cr im inal  records 
of government witnesses , as we ll as new language which we propose as 
subsection (D) o f Rule 16 (b )(1),  "Statements o f Defense Witnesses".
In the event i t  is  decided to  focus the Department's e ff o rt s  to 
le g is la ti v e ly  mod ify any o f the proposed amendments on one or two 
ru le s, we be lieve  th a t primary a ttention should be given to  an 
attempt to ob ta in these mod ifi ca tio ns .

We are st ro ngly  o f the view th a t the problems we have 
addressed with  refe rence to Rules 4, 9, 11 (e ), 12.1,  16(a )(1) (E ),  
as we ll as the addi tio na l pro vi sion, (D ), we have urged as a new 
subsection to  Rule 16 (b )(1),  are o f s u ff ic ie n t importance to be 
brought to the a tten tion  of the Congress in ord er th a t these 
po rtion s of  the Rules may be ap pr op ria te ly  mo dif ied  before  being 
approved.

Fro m th e  O f f ic e  o f  Janes  R.  Tho mpson, N. D. I l l i n o i s :

The amendments to the Federal Rules o f Crim inal Procedure 
attempt to  embody a philosophy o f "fundamental fa irness " to defendants 
in cr im inal  cases. As dra fted, however, they  are more a reac tio n to 
ex is ting  laws than a sound, well thought  out system o f workab le ru les 
in th e ir  own r ig h t.

(G en . Com ., p . 4)
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From th e O ff ic e  o f  James R. Thompson, tl.  D. I l l i n o i s  ( c o n t 'd . ) :

The old ru les do not ex is t in a vacuum, but are the  re su lt  
o f experience through case law and are supported by case law. Hew 
amendments en ter in  a vacuum unsupported by case law and, unfo rtunate ly , too freq ue nt ly  beyond the mainstream o f cr im inal  t r ia l  pra ct ice.

The term "amendments" is  a misnomer. Rather,  they  are a 
sudden and v io le n t in trusio n which in  one stroke changes the basic 
underpinn ings of fed eral cr im ina l ju s ti ce  as i t  now exis ts . I t  is  
uncontestab le th at the re are aspects of the ex is ting fed eral ru les 
which lo g ic a ll y  should be subje ct to  change, and in  fa c t,  some of  
the changes contained in the amendments are long overdue.

The h is to ry  o f jur isp rud ence is  synonomous wi th  fl u x .
Substantive laws and ad min istra tiv e ru les co ns tant ly  change and
wel l they ought to . Past m od ifi ca tio ns , however, have been introduced
slow ly , ca re fu lly  and wit h appro priate  re fl e c ti o n  in response to an *exi st in g in to le ra b le .

Our experience wi th the ad m in is trat ion o f federa l cr im inal  
ju s ti ce  has shown th at the federa l system, although substa ntia lly  less 
than perfect , has been a good one. I t  may be less e ff ic ie n t than a 
contemporary Eng lish system, but i t  is  rec ogniz ab ly and measurably 
better than a m ajo ri ty  of  state systems. I t  is  better in  th at i t  is 
more e ff ic ie n t and fa ir e r , and i t  has become th a t under exis ting ru les.

The new amendments s tr iv e  to  br ing  in to  opera tion what is  
envisioned as a philosophy of  fa irn es s to  defendants charged with  a 
crime. One migh t suppose th at the proje cte d amendments are a 
rea ction  to a b e lie f th at the prosecution is  in  possession of a ll  
the trumps and the amendments balance the deal of the hands. The 
br ingin g of a cr im inal  prosecut ion is  d iv is ib le  in to  a mul titud e of 
stages. More oft en  than no t, p ri o r to  and during the in vestigative 
stages, the advantage is  wi th the subjec t of the  in vestigation.
Ho pe ful ly,  i f  he is  innocent , incr im inatin g evidence w il l never be 
found. Unfor tuna te ly , i f  he is  g u il ty , the uncovering o f incr im inatin g 
evidence depends upon the s k il l and good fo rtu ne  of the in ve st ig ato r.

Suf fic e i t  to say, dur ing these ea rly stages, the 
advantage is  not  w ith  the prosecutio n. The on ly time the advantage 
is  w ith  the pro secutio n is  at  the indic tm en t stage, fo r i t  is  then 
that  the prosecutor may d ra ft  the ind ictme nt in  a manner compatible 
with  what he knows the proof to be. In some ins tan ces, he may even 
elec t between a varie ty  of statutes . At th is  ju ncture , the advantage is  w ith  the pro secutor . *

The nex t stage is  one belonging more to the accused than 
tc  the prosecutor : the t r ia l .  Every ru le  of  evidence, every  word

(G en . Com ., p . 5)
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From th e  O f f ic e  o f  Jam es R.  Thom pso n, N. D. I l l i n o i s  ( c a n t 'd . ) :

the prosecuto r nay u tt e r , and every  othe r face t of the cr im inal  
t r ia l  is  geared and ca lculated  to pr ot ec t the presumption of  
innocence.

There fore, i f  the new ru les are des tined to  tr y  to change 
a balance which may be env isioned  to be to the advantage o f the 
pros ec utor , th at supposed balance is  on ly a v is io n .

Pa ul  J . Cur ra n,  S . D. New Yo rk :

We be lieve  i t  is  fa i r  to  stat e th at these new Rules 
w il l make the prosecutio n of crime more d i f f i c u l t  and time 
consuming w ith  no improvement whatsoever in  the ad m in is trat ion 
o f ju s ti ce  in  th is  D is t r ic t . These pro posals,  p a rt ic u la rl y  
Rule 16, w il l add a hos t o f unnecessary p re tr ia l issues and 
procedures to  federa l cr im inal  prosecut ion s, increasin g the 
demands on pros ec utor ia l and ju d ic ia l resources fa r ou t of 
pr op or tio n to  the le git im ate  be nefit s to be confe rred on 
defendants. They w il l tu rn  the ad m in is tratio n o f cr im inal  
ju s ti ce  in to  more o f a game than ever and w il l hind er , obst ru ct , 
and delay the prosecution o f crime. In our judgment these pro­
vision s w il l re su lt  in  a s ig n if ic a n t increase in  the number of 
g u il ty  people who are e ithe r not brought to t r ia l  a t a ll  or  who 
are ac qu itted .

I t  is  not suggested, in  suppor t o f the proposed Rules,  
th a t ex is ting  prov isions o f the Federal Rules o f Cr iminal Procedure 
work misca rria ges o f ju s ti ce  or  tend to  preven t defendants from 
gett in g f a i r  t r ia ls .  Rather, we suppose, the changes in the Rules 
are intended to  improve a system th at already works, i f  not  
p e rf e c tl y , at le ast  we ll enough. However, the proponents o f the 
new Rules have created prov is ions  whose capa cit y fo r unnecessari ly 
co mpl icat ing,  de layin g,  and increasin g the ri sks and expense o f 
cr im inal  ju s ti ce  fa r outweighs the il lu s o ry  th eor et hi ca l and 
supe rf ic ia l improvements submitted in  th e ir  sup port.

The most un for tun ate o f the new Rules is  Rule 16 . . .  .

The forego ing comments esta b lish, we suggest, th a t the 
changes in  many of the Federal Rules o f Crim inal Procedure w il l 
cause misca rriages o f ju s ti ce  and burdens to federal judges and 
prosecutors fa r outweigh ing the ben ef its  contem plated , by the 
proponents o f the changes in  the Rules. The changes are 
s u ff ic ie n tl y  imp ortant and, we submit, harmful to warrant th e ir  
co ns iderat ion by the Congress before  they become law.

(Ge n. Com. , p . 6)
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Mr. Rakestraw’. An d I would like now to tu rn  to  Mr. Th ornb urgh , 
who w ill di scuss  rule 16 and  col latera lly  ru le 15.

Mr. Den ni s. Mr. Thorn burgh .
Mr. T hornburgh. Thank you, Mr. Ch airma n.
I am going to concen trat e pa rti cu la rly  on those pro vis ions of  rule 

16 which dras tic all y alt er  the  posi tion of th e Gov ernment and defense 
in criminal cases with respect to the obligations to  m ake disclosu re of 
the  names and addresses o f w itnesses, in pa rt icul ar  speak ing  f rom  th e 
De pa rtm en t o f Justi ce  v iewpoin t, focusing y our at tent ion on the  s ug­
gested revisio n embodied in rule 1 6 ( a ) ( l ) ( E ) . I  am no t an academ ic; 
I have not made a pro tra cte d stu dy  of th is  r ule  and  the  quest ions  im­
pl ici t in the sugg ested changes. I do not pro fess  to be famili ar  with 
all of  the case law t hat  has develo ped in the are a of discovery in cri m­
ina l cases. But  I feel compelled, as a prac tic ing tr ia l law yer , and for 
the  tim e being as  a pra cticin g p ros ecu ting lawy er, to b rin g to  th is com­
mittee’s at tenti on  the views of  myself and my colleagues  as U.S. at­
torneys wi thi n the 94 jud icia l distr ic ts wi th resp ect  to the  perceived 
metam orphos is in practic e with rel ation  to the obl iga tion  to  m ake dis ­
closure of th e names and addresses of witnesses  previous to  a criminal  
tr ia l.

An d, inc ide nta lly , I  think  it  is worthwh ile  to  notice  in th is  area  th at  
the  U.S. at to rney s who were canvassed an d solic ited fo r views on t hi s 
one question were of a sing le mind,  an d were concerned th at the  
chan ges embodied in the  proposed rule s from pre sen t practic e, first., 
to  a  dis cre tionary righ t in cou rt the  p rod uctio n of  the names and  ad ­
dresses o f witnesses, and  finally , in  th e final rule s of chariges suggested 
to  a ma nd ato ry furn ish ing of  th is  witn ess inform ation.

I  would ad ve rt to the  prob lem inhe rent  in discovery in  criminal 
cases. I th ink th at  one of the difficulties th at is encoun tered concep tu­
ally is ma kin g the  tr an sit ion fro m a civil tr ia l env ironment  t o a cri m­
ina l tr ia l env ironment . Ju dg e We bster alluded t o the  process of  tr ia l 
as a search fo r t ru th . And  indeed, in man y aspects any  t ri al  is such a 
search. Bu t I th in k it  is well to note—and  I would re fe r to th e re fe r­
ence by Dr . K ar l Meninger  in the book “T he C rime Pu nishme nt ,” and  
an observa tion  by Justi ce  Dev lin with resp ect to  criminal  tri als .

Tr ial  by jury  is not an inst rum ent for gett ing at  the tru th, it  is a process 
designed to make it  as sure as humanly  possible th at  no innocent man is 
convicted.

An d o ur  grea t co nst itu tional  p rin cip les  of p resum ption of  innocence, 
the pro tec tion of the four th , fif th,  and  six th  ame ndm ents, and  the  
w’hole body of law that  has  deve loped to  make sure  th at  the  chances 
of  an inno cent man being convicted are in the  finest and inviolab le 
tra di tio ns  of  our const itu tional  democracy.

But  when one moves ou t of  the are a of  con sti tut ion al imper ativ es 
int o the need  of  pa rti cu la r rule s t o be adopted  in the imp lem entatio n 
of the orderly  business of  the  ad min ist ra tio n of  the criminal jus tice  
system, one necessa rily becomes involve d i n a process o f b ala nc ing  in­
tere sts.  An d I would suggest th a t there  are  serious prob lems in  the  
pa rt icul ar  ba lanc e th at has  been struck w ith reg ard  to  th e pretria l dis ­
closure of  the  names and  add resses  of witnesses  in Fe de ral  criminal  
cases. Th ere  is a serious risk  of  physica l harm,  of in tim ida tio n, of 
at temp ts to  suborn  pe rju ry , of  othe r ingenious  means to  obstr uc t the  
process o f just ice inhere nt in the proposed adoption of such  a rule.
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An d pe rhap s it is signif ica nt th at  I as a law yer from Pi tts bu rg h 
in western Pennsylvania , appeare d to  pre sen t tn is  case to  th is  com­
mittee  because, I thi nk , there is abroa d in th is  lan d a fee ling t hat  t hi s 
typ e o f in tim ida tio n, o bst ruc tion a nd  the  like,  take s place only  in  places 
like  New Yo rk or  Chicago.  The influence of  modern fact  and fiction  
and  the news media att en tio n upo n org anized  crime  figures and  the 
at temp ts to  co rrup t the  process in ou r majo r me tropol ises sometimes 
leads us to  igno re the  f ac t t hat  these  k ind s o f ris k a re inhe rent  in  most 
me tro po litan  areas and indeed, in mo st areas  where the  criminal process  
proceeds.

I am bound, at  the risk of  engag ing  in  an y tr ia l law yer’s pr opensity 
to tel l wa r stor ies,  to  c er tif y to  thi s committ ee th at  in  my di str ic t, the 
wes tern  di str ic t of Pennsylva nia , we have  had ser ious problems with 
the  pro tec tion of witnesses. In  a  m ajor  narc otics case, where  th e pri n­
cipal de fend an t was arr est ed  in possession of over $300,000 in cash,  
the fr ui ts  of a la rge- scale her oin  di str ibut ion scheme, the  Govern ment’s 
pr inc ipal witness was sought ou t b y hir ed  kil ler s and assass ina ted  be­
fore  the  case could come to  tr ia l. An othe r witness was so haras sed  and 
in tim idated  by agents of  the  de fend an t th at  it became nece ssary to 
move her ou t o f t he  d is tr ic t and place he r wi thin the prote cti on  of  the  
U.S . marsh alls .

In  anoth er  case a ma jor  hi jack ing case was deve loped wi th the  aid  
of  an inside man , who was moved out  of the di st rict  and att em pte d 
to be kept as it were on ice fo r the  tri al . On the  eve of tr ia l he was 
assass ina ted  in the  St ate  of Ohio.

In  anoth er case inv olv ing  large-scale politi cal  co rru pt ion wi thi n 
the cou nty  pro sec uto r’s office in ou r distr ic t, there was a constan t 
stacca to of  at tem pts to int im ida te,  sub orn  pe rju ry , and the like , in an 
at tempt  to f ru st ra te  th is p rose cut ion.

Other  cases involv ing  assau lt on witnesses, the fir ing  of  weap ons 
at them in th ei r homes, and on the  s treet,  the bu rn ing of  autom obiles, 
and  other damag e to p hys ical  p rope rty , abo und.

Ind eed , I am compelled to note  how bro ad th is  ty pe  of  at tempt  
to influence is by re fe rr in g only  ha lf  facetio usly to two  cases  whe re 
the  de fen dant ma rried  the pr inc ipal witness who was to  test ify ag ain st 
him in orde r to preven t he r tes tim ony ag ain st him. I do no t know 
th at  th is is a reflect ion on marr iag e, but pe rhaps a rem inder t ha t the  
ing enuit y of the  criminal  elem ent know s no bounds.

All  of  these  depre dations  and ass aults  on th e cri mina l jus tic e proc ­
ess took  place  wi tho ut the  Government  being compelled to fu rn ish 
the  names and  addresses of  witnesses  in the  pa rt icul ar  c rim ina l cases. 
And it  is fo r th at  reason, I th ink,  th a t the  minds of  prosecuto rs 
wi thin the Federal  criminal  jus tice system  are set upon th e pro spe ct 
th at  migh t ensue  if  th is  laun dry lis t of  witnesses were  to be made 
ava ilab le as seem ingly  compelled by the rules . Th e compelle d dis­
closure would occur e arly in the process when we a re unabl e to  insu re 
the  safet y of  those witnesses  and when the  pa rt icul ar  de fend an t 
is set  free  under the Bai l Reform Act . no t with respec t to any 
th re at  that  he mig ht pose to  witnesses, but  only  wi th respect to the  
pos sib ilit y th at  he might  not  show up  fo r tr ia l.

It  has  been suggested th at  the re are  remedies fo r the Go vernm ent’s 
concern for wh at I suppose migh t be  c harac ter ized as the  p rosec uto r’s 
pa ran oia in these instances . Bu t I would subm it to th is  com mit tee
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th at  the  reme dies  th at have been refe rre d to are  illu sory in fac t.
Th ere  is in the  rule its elf  a kind of  macabre jux tap os ition  o f language 
which  i ndicates t ha t th e dr af ters  of t he rule s themse lves  reco gnize th at  
ma kin g these names and  addresses avail able was a disti nc t th re at  
to the well -being of  the  witnesses and to the process of  criminal 
justi ce. I ref er , of course , to the pro vis ion  fo r taki ng  deposit ions .
To pu t it  qu ite  blu ntl y, it  said , do not wo rry  even if  the  witn ess is 
bumped off, o r even if  t he witness is reached, you will  hav e a dep osi ­
tion , and  p erh aps in th is day and  age. as we have  done  in  our  d ist ric t, 
a video-t aped depo sition for use at t rial .

That  is sma ll com for t to a witn ess who has pu t his  fa ith in his  
Governm ent,  who has come forw ard wi th some tre pida tio n to  tes tif y 
about wrong doing of  which he has know ledge. Th e fact  th at his 
tes timony  may o utlive himself , I  th ink,  is a p oor sel ling poin t to induce 
pub lic co operation in the  criminal  ju stice process.

I t  is also suggested  th at  the re is a rec iprocity  fea ture  here , th at ♦
the defe nse  its el f is obliged to  come fo rw ard wi th the  names and 
addresses of  witnesses  which  the  Government  may  the n uti lize  in the  
preparati on  of  its  case.

Some express ion of  advice was ind ica ted  by Profe ssor  Remington  
th at  th e defense ba r was among the  voci ferous  supporte rs of  th is  need 
for rec iproci ty. I th in k it  is no surpr ise  when anyo ne at temp ts to 
tra de  a pound  of lead for a pou nd of gold , because there may  well 
have  been at some time in our process att em pts by the Government  
to  a ssas sina te defe nse  witnesses. Som ewhere there  may  have been a t­
tem pts  by the  Gov ernment to sub orn  pe rju ry . An d the re may  have 
been att em pts somewhere f or  the  G ove rnm ent  to  en gage in t he  process  
of obs tructio n of  ju stice th at  I  ha ve refe rre d to. Bu t I do not know of 
such instances . A nd  I  th ink th at  one h as to th ink lon g and  h ar d of  the 
pa rti cu la r intere sts  involved in the  prosecutio n fun ction and the  de­
fense functio n. I t  ill serves the  intere sts  of  the prosecu tion  to engage in 
thes e act ivi ties where the  s anc tion s impo sed are  dras tic  and  resu lt in 
the  te rm ina tio n of what might have  been a successful prosecutio n. On 
the  oth er hand , from the  defense po in t of  view, there is a no thing- 
ven tured-no thing-ga ine d pro pos ition. It  need  not require  une thic al 
counsel, bu t sometim es th ey are  present. Bu t the defen dant him sel f, in 
cases th at  I am per son ally  famili ar  wi th and can sum marize  fo r th is 
committee, knows no c onstrain ts t ha t wou ld hin der him befo re the  b ar  
of jus tice  in  a tte mpt ing to enhance his  case by working  these methods 
upon witnesses fo r t he  Government.

Th ere  is an even larger  concern, however , wi th respect to the oth er 
suggest ions  th at  there is some balm  in Gilead  fo r the paran oid  
pro secuto r here . I t  i t suggested  th at  a pro tec tive orde r c an be ent ere d *
in a pa rt icul ar  case if  t here is a sufficient showin g t hat  th e pa rti cu la r 
ind ividual may  be sub jec t to  some th reat . I th ink th at  pro tec tive 
orde r migh t well suffice in  any g iven  case. But  I  sugg est  th at t he  com ­
mit tee look at the phi loso phy  embodied in th at  kin d of  appro ach 
to the  prob lem. You are  a sking  a witness at  the  o utset  of  the proceed­
ing  to  tak e a chance, to say to him , maybe we will be able to get a 
pro tec tive  orde r th at  will cause us to keep  your  avail ab ili ty  as a 
witness secret  from  the defense . Maybe we will be able to  keep you in 
aS ta te  where you need not be looking over your shoulde r an d l ist en ing 
for those foo tsteps beh ind  you. But  I  say  gen era lly , in the ove rall
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problem of getting the cooperation of the public in criminal prosecu­
tions—and Lord knows, today we must be, I  would submit, concerned 
with the public’s belief in the integrity of the system to serve them 
as victims and witnesses, as well as potential criminal defendants— 
the public unfortunately,  knows through the reports as recently as 
this summer with the t ragic  events of an escaped group in Colorado 
tracking down witnesses who had testified agains t them afte r the 
trial . And they know tha t there  is a dis tinct possibility th at they may 
be subject to threats, intimidation and physical harm certainly before 
tria l when it would do a greater good to the part icular defendants.

Mr. Dennis. Mr. Thornburgh, you are making a very persuasive 
argument. But I would like to ask you one question. You and I  know

* tha t in preparing  any case for trial the one th ing we want to do is 
talk  to all the witnesses on both sides. Now, are you not in efi'ect, 
saying tha t tha t kind of separation, which is almost essential, cannot

> be made by the defendant in a criminal case who probably needs it
more than anybody else?

Mr. T HORNBURGir. 1 do not know tha t tha t kind of approach is 
implicit in the process as it now goes forward. Certainly, there is a 
desire on counsel’s part, both defense and prosecution, to have avail­
able to him all of the evidence, all the facts tha t underlie the particu lar 
event that  occurred. I emphasize from a fact point of view and not a 
constitutional point of view, I would like to have the defendant’s 
version of what happened, or physical evidence that  may be protected 
bv the fourth  amendment. By the same token, the defendant would 
like to have the Government’s files open to him. There is no question 
about that. There has even been some reference made to tha t this 
morning as a possibility.

Mr. Dennis. How is the defendant to prepare for a tria l if he does 
not even know or have any way to find out who the witnesses are 
against  him until they walk into the courtroom ?

Mr. T IIO RN BI’RGH. I have tried cases against some pretty  good de­
fense counsel who have not had the benefit of this rule. And they have 
been able to prepare and art full y structure a very good defense. And in 
some cases—and I  do not believe it  was completely due to my incom­
petence—they have been able to secure acquittal because the Govern­
ment fai led to carry out the strong burden of proof th at exists. And I 
think implicit in the concept of tfie burden of proof t hat  is lodged in 
the Government’s hands, the defendant has no burden, he must only

* introduce into the case some doubt, some reasonable doubt on the part  
of the 12 men in the jury, men and women in the ju ry, as to his guilt. 
So th at I do not think tha t th is can be—and again I suggest, with all 
deference, Air. Chairman, I do not think tha t we can rely on analogiz-

* ing between the civil case and the criminal case because of the different 
rules that  are observed in going forward  with the trial  itself. I 
acknowledge—and perhaps I did not make this clear—that if I were 
defense counsel in the prepara tion of the case, I would like to and 
would prefer  to have the files of the Government open to me, or at 
the very least, a list of the names and addresses of the witnesses. I 
am merely suggesting—-and this is the whole thrust of my testimony 
before you this morning—that  in the balancing of the interests be­
tween what the desire for the maximum effect toward the effective 
preparation  of the case is by defense counsel, and the real,
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not imagined, threa t that  exists to witnesses in cases like this, there 
be some recognition of the reality of the latter.

One other thing that 1 will acknowledge quite freely, that in many, 
many cases in my office the U.S.—assistant U.S. attorney, myself, who 
is trying the case, will sit down and will in effect open the file to the 
defendant in a case where we do not have these part icula r problems 
available, and will use that as a tool to induce plea many times, or 
to indicate the strength of the Government’s case. What I am con­
cerned about is a philosophy stated th at that  should be the rule ra ther 
than the exception within the judgment of the prosecution as a matte r 
of sound judicial administration.

Mr. Dennis. What would you think as a possible compromise of a 
rule which gave the defendant a right on an appropriate  showing, 
to have the list ?

Mr. T  hornburgh. T think tha t was what was indicated in the first 
draf t that the advisory committee circulated. I have to be frank with 4you, T am not as happy with that as I am with the present state of 
affairs. But T think  some of the matters,  particularly  in matters  of 
philosophy that  I have adverted to this morning, would be touched 
upon favorably by that.  There would then be a juxtaposit ion of the 
burden of going forward. And I think  with greater  equanimity I 
could talk to prospective witnesses about alleviat ing their  fears of 
willy nilly disclosure of their names and addresses and locations.

Mr. Dennis. I thank you. Go right ahead.
Mr. Tin  irnburgii. I think in the nearest of time. I am betraying, T 

am afraid , my trial lawyer’s instinct. And I will defer back to Mr. 
Bakestraw.

Perhaps T might suggest, if there are questions on rule IB. and par ­
ticularly this  mat ter of witnesses, T will answer them now if  the Chair 
wishes, or T will stay and answer them later.

Mr. Dennis. I th ink if there are questions that  anyone wants to ask 
on this question they may ask them.

Mr. Hung, \te. 1 would just as soon go ahead.
Mr. Dennis. Mr. Bakestraw.
Mr. Bakestraw. I will introduce Mr. Bay. who will discuss rules 

4 and 9 in the same manner in which Mr. Thornburgh discussed rule 1G.
Mr. Dennis. Mr. Bay.
Mr. R ay. Mr. Chairman and members of the committee, it is a real 

honor for me to appear before you here today.
I am afraid  that  T cannot discuss this in the manner that my dis- «

tingu’sb ed colleague from the western district  of Pennsylvania did.
And in the interest of time. T will refer you at this time to materials 
which are before you which I  think clearly set for th my position.

Yon have the red book, as we call it. This is a compilation of  views *
of U.S. attornevs across this land. And T put them together as chair ­
man of the Subcommittee on Buies and Legislat ion, part icularly rules 
4 and 9. And almost, without exception, we view these rules as causing 
tremendous additional work. We are not all the same in this  country 
in the first place, we do not sit all in one courthouse. T want to make 
tha t point.

T was up on speedy t rials  a few days ago when the idea was put 
forth  that the U.S. attorneys have offices and can readily go before 
magistrates all over the ir district. Tha t is just simply not true. And so
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Ave, of course , oppose the  rules 4 and  9 changes, for  the reasons set 
out in Mr. Kak estraw 's s tatement , namely , we believe that by c hanging  
the  rule  to make it a mat ter of sta nd ard procedure  that  you issue a 
summ ons, and if you want a wa rra nt , then you have  to show valid  
reason, we bel ieve that th at  rule will increase de fen dants—defen dants  
will lea rn of th e charge s, an d they will be h ard  to  catch .

Fo r exam ple,  in the  Distr ict  of Columb ia here , 25 perc ent  of the 
defen dants  in pen din g cases, a study showed, we n1 fug itives. We be- 
lieve that  the  summ ons requ irem ent would give criminal  defen dants  
an oppo rtu ni ty to learn of  c rimes again st them , to fab ricate  and de­
stro y evidence, ami secrete evidence.

Mr. H ungate. May I inquire?
You men tion  the  Di str ict  of Columbia . Does  it use the  summons 

system or the w ar rant  system ?
Mr. K ay. Tha t is under the  present  sys tem,  is it not ?
Mr. G reene. That  is under th e ex ist ing  system.
Mr. 1 Iungate. Summon s or  wa rra nts ?
Mr. Greene. They are  usin g a com binatio n of summ ons and war­

ran ts. 1 th ink  th at  in th e Federa l distr ict  court  in a ma jority o f cases on 
pre ind ictme nts  c ert ain ly  in the felony area we use wa rra nts, alth oug h 
the re a re summ ons used also.

Mr. TTvngate. What percen tage  would  you est ima te are  summons?
Mr. Greene. T would th ink—and it is only a guess—I would th ink 

it is a small percen tage , 5,1 0, or  15 pe rcen t.
Mr.  D vngate. Th an k you.
Mr. Kay. And  the n we th ink it would increase the likelihood of law 

enforceme nt officer's, as has been bro ught out by the othe r witnesses, 
going ahead and  ar re sti ng  withou t taking  the  trou ble  to secure a 
wa rra nt .

I th ink one of the most importa nt con sidera tion s is t ha t we believe 
th at  th is would delay the  whole process of  moving tr ia ls  throu gh  the  
dis tric t cou rts,  and  th at  the  addit ion al time require d to locate  de­
fen dants ’ addresses, serve  summonses, and  await thei r app ear ance in 
court  on des ignated dates  and ult im ate ly obtain  the issuance and 
execution of ar re st  Avarrants in commonplace  instances  of nonap ­
pea rance Avill certa inl y fos ter  delays  between the  commission of of ­
fenses and the  ap pre hen sion o f suspects.

Of  course, the language  we have proposed is p re tty  much l ike rule 4, 
except that  the re is one sign ifica nt difference. Of course, a g rand  ju ry  
has retur ned an ind ictme nt,  and th at  spea ks fo r prob able  cause itsel f. 
Of  course, in rule 4 you  have got a c ompla int which I assume is pro b­
able cause, or  a mag ist ra te  would not issue the  papers.  And  we can 
see t ha t if the  rule  goes through  in the  pres ent  form th at  th is migh t 
even cause  some problem s Avith the  tri al  of minor offenses. We may 
have  to use s ecreta ries and  agents  to do a lot of  paperwork  here . We 
are qui te concerned abou t the burden th at  it is going to pu t on us in 
I ’.S. att orneys  offices to comply wi th this. The rule  as set ou t to  the 
bench and bar- by the  cou rt did not have th is proposa l in it. Th is was 
changed . And the  first time  we saw it as I ’.S. attorn eys  were when 
the  rules were tra ns mitt ed  over to the  Cong ress.  The  ea rli er  r ule  pro­
posals sent  out to the  bench and  ba r fo r comment did  not have thi s 
language  in i t tha t is before you.
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I would like to just take questions. I think  th at our prepared testi­
mony here probably deals with this  quite adequately. But if there are  
any questions on these two rules at this time, 1 would be prepared to 
answer them.

Air. Hungate. The first d raf t tha t went a round had rules 4 and 9 
in it?

Mr. R ay. Yes. But the draf t that  went out to the bench and bar in 
.January 1970, did not propose to take away the right of the  U.S. at­
torney to get a w arran t on his request. And I might  say that  we pro­
pose in rule 4 tha t the rule be changed to provide th at a warrant  shall 
issue whenever, (1) a defendant fails to appea r in response to a sum­
mons, or (2) upon request-----

Mr. Hungate. Tha t is in the rule now ?
Mr. Ray. Tha t is in the rule now as proposed. And we proposed, 

though, tha t a warrant should issue on request of the attorney for 
the Government. We feel, quite frankly, tha t the prosecutor would be 
able to know which people are likely to flee, and tha t to engage in  
having to have a summons for  him is a useless procedure.

Air. Hungate. What is the police, whether  it  is FB I or other  police 
agencies, input into this determination now ?

Air. Ray. As you perhaps know, on all complaints the U.S. attorney 
authorizes the filing of complaints, except for the agencies such as the 
Bureau of Alcohol, Tobacco, and Firearms, where the agent actually 
catches the offender in the commission of an offense. So when the 
agent, the FB I, presents his case to the U.S. attorney’s office, the U.S. 
attorney gets filled in at that time on the background of the defendant, 
and tha t kind of information.

Air. Hungate. You say the proposed rule increases paperwork. 
Would you give specific attention  to that? I do not quite follow it.

Air. Ray. I  might say th at I can turn to my own comments in the 
book here. This will mean that  an agent and an attorney will have to 
inte rrup t their  other work to make arrangements to meet and then 
draw up the affidavit̂  which a secretary will have to type, and an 
attorney will have to review, and perhaps have it retyped while the 
agent waits so tha t he can sign it. The simple mechanics of this will 
be overwhelming.

Let me give you an example. I  operate out  of Oxford, Aliss. And I 
have three  other division points. And I do not have any staff in these 
other division points. And vet, there are magistrates  sitting there. And 
tha t is where the agents will take the case to be presented, if the offense 
occurs over there.

Air. Hungate. The agents will take the case there. W ill you have to 
show up there or not ?

Air. Ray. We will have to do the paperwork. And if there are any 
questions about it, there would be another minitrial. And in this day 
and time of having speedy trials, we think that,  as a practical matter, 
this rule is just going to make life  pre tty hard for us to comply with.

Air. H ungate. In other words, this  is requiring an affidavit tha t at 
present is not required; do T understand that  rightly?

Air. Ray. Yes, sir ; that is the way we do it.
Air. Hungate. What about the words “valid reason” ?
Air. Ray. That concerns us.
Air. H ungate. Would you think tha t should be defined in the rule, or 

taken out?
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Mr. Ray. We recommend in o ur forma l st ate me nt here f iled w ith  Mr.  
Ra kestr aw 's tes tim ony th at  t he Con gress does adop t the  words “v alid 
rea son ”, th at i t wo uld  help  us.

Mr.  I Iungate. Tha nk  you, Mr. Ch airma n.
Mr.  Den ni s. Mr. Ray, rea lly , the proposed change  is ju st  a sh if t 

in the burde n, is i t not? At the prese nt time, you  get a w ar rant  unles s 
the di str ic t att orne y says  a summ ons is all rig ht . An d unde r the pr o­
posed rul e you  g et a summons unless t he  d is tr ic t att orney wou ld show  
the mag ist ra te th at  the re sho uld  be a war rant , do you not ? That  is 
abo ut the size of  it, is i t not  ?

Mr.  Ray. E xc ep t fo r one im po rta nt  addit ion . I t  pu ts the  presum p-
* tio n in f avor  of the summons.

Mr. D en nis. T ha t is w hat  I  am saying. Is  th at  n ot a humane  sold of  
th in g to do? Do we not get  a  l ot of  th ese mi nor people in there when 

x there  is rea lly  no reason fo r them bein g arr es ted  and throw n in ja il
and  havin g to pos t bon d ?

Mr. Ray. O f course, we are  o pe ratin g un de r the Bai l Bon d Reform 
Ac t now whe re the  b urd en is on us to show why they should not have 
bail. We th in k th at  t he  proper tim e to let the mag ist ra te and jud icial 
officer determine t ha t,  is a fter  the  arres t takes  place, th en the  cour t does 
rul e on that . A nd. of course, T noticed in one com ment filed ea rli er  w ith  
th e committ ee, someone has  su gge sted th at  in rul e 9 we are pro po sin g 
the righ t to rea rre st.  T ha t is, of  course, a bsu rd.  We op era te on the Bail 
Bon d Reform Act , and  once a m an is ar reste d on a complain t, he  makes 
bon d to  aw ait  tri al . So the re is no rea rre st.

Mr.  Den nis. Do you feel th at  as a U.S . att orney there  s hou ld be a 
war rant , th at  you are going to  have much troub le con vincing the  
ordina ry  mag ist ra te t hat  this  is a case fo r a w ar rant  ?

Mr. Ray. I think  it  will depe nd on the m agist rat e, M r. Ch airma n.
Mr. Den nis. My exper ience  in th e Fe de ral system  is limit ed.  I prac­

ticed more  in St ate courts. Bu t such as it  was, I never fe lt th at  the  
DA had much troub le convinc ing a mag ist ra te of  a lmo st anyth ing .

Mr. Ray. I  th ink it  ha s changed  somewhat with the Magist rat e Act . 
An d I th ink it  wou ld just depend on the ma gis tra te aga in. I  th in k it  
might  be, once the y have some experience. But  i t st il l causes the  ad di ­
tio na l workload  to  be there. And I  ca nnot see th at  i t rea lly  contrib ute s 
to any s ign ific ant  ri gh ts  or c onsti tut ion al rig ht s that  de fen dants  mi gh t 
have.

* Mr. Den nis. I  t hi nk  when we get  th e o ther  gen tlem en back  possib ly 
we ough t to ask  them more than  we did  before wh at th ei r rat iona le 
fo r the chang e is. We  did  not  go into th is  very  much.

I  th an k you . Go ah ead  wi th yo ur p resent ation.
* Mr.  Ray. Before I comm ent on rule  11, M r. Th ornb urgh  has a very 

good comment on rule  4 and  9 on the seizure of  evidence.
Mr. T hornburgh. Often tim es the  ar re st  wa rra nt  is used in an at­

tempt  to secure on the basis  of pro bab le cause  addit ion al evidence of 
the  crim ina l act  charge.  And  bv intro du cin g th is new technology  t hat  
in addit ion  to probab le cause for ar re st , there mu st be a val id reason 
fo r us ing  a w ar rant , th ere  is a g re at  dea l of  uncert ain ty  raise d as to  th e 
justi ciab ili ty  o f the  ques tion  of  val id reason and  its effect on any  evi ­
dence th at  migh t lie seized at the  time of the  arr est . In  othe r words, 
envision  a pa rade  of  h orr ibles,  a sit ua tio n where a jud ge  might  ult i­
ma tely determ ine  th at  the re was no valid reason fo r the  issuance of 
an ar rest war rant , and the  su ppress ion  o f the  evidence th at  was seized
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in the  exercise  o f a wa rra nt  tha t was issued on pro bab le cause. I su p­
pose wlia t it gets back to  is the diffe rence of opinion to  which the 
branches of  governm ent  the  decision as to issuing the  war rant  or 
summ ons would at tach has  already  been touche d on.

Mr. Dennis. Would it help to use the language “probable cause" 
here  in stead of “val id reason" (

Mr. Ray. 1 am not sure. Mr. Ch airma n, because the n you would  
have a spl it level dete rmina tion of probab le cause. One. probable cause 
of  mak ing  the arr est  in the  fiist place, and second , probable cause for 
filing the  compla int, in the  fii-st case, and the n the  probable cause as 
to whether the  pro per th ing to use was the summ ons or  the ar rest 
wa rra nt.

Mr. Den nis. Sti ll you would be usin g a word of art  t ha t has  been 
defined, and  if you could tra ns lat e the  same defi nition more or  less, 
perha ps it might help  the  problem.

Mr. Ray. Th at  is rea lly th e presen t s tat e of  the  law today.
Mr. Dennis . Th an k you . Go ahead .
Mr. Ray. We have  one oth er comm ent from the  Di str ict  o f Colum­

bia  on this.
Mr. Greene . T would  like  to  first re fe r to a question th at  Congress­

man Hu ng ate asked concern ing the his tory  of who received notice 
about th is rule. Not only was the rule in its prese nt form , tha t is, wi th 
the  presum ption in fav or  of  the  sum mons , and not in th e o rig ina l com­
mit tee dr af ts,  but  the adv isory note to those  dr af ts  indicate s th at  
vi rtu all y the  only  source  for the proposed  amendment was an art icl e 
by the dis tinguish ed 1 ’.S. distr ict  judge fo r the  sou the rn di str ict  of 
New York, Ma rvin Franke l, in which he adv oca ted  th is rule  on the  
basis only  of his own expe rienc e as a judge.  And  he conceded in th at  
art icle in the  ( ’olum bia Law  Review where he advocated th is change  
that 11 of his 13 breth ren  on the  bench fo r the  sou the rn di str ict  of 
New Yo rk did  not agre e with  him. And  the re is no case au thor ity  
or oth er au thor ity  th at  we have been able  to discern for  th is  rule  
prop osal .

Second, if I could, in connection  with rul e 4, I  would like  to com­
men t on a question that was raised ea rli er  by Mr. Blommer of one of 
the  gentlem en who test ified  befo re us. And that  the irony of leaving 
the custody de termi na tio n in a case where you do no t have  a wa rra nt , 
th at  is, where you have  no judic ial scr uti ny  wha tsoever over  the  pro c­
ess to t he law enforce men t officers, and yet are  req ui rin g the  in ter ven­
tion  of the  jud iciary  in the  custody de termi na tio n where the court or 
the ma gis tra te det erm ines in the first inst ance the issue of probab le 
cause to arr est . We  sh ould  not lose sigh t. I th ink,  hen* of  the fact th at  
the  j ud ici ary  will still  be m aking the cri tical and trad iti on al ly  im por­
tan t de termination of whether probable cause  exis ts to  believe th at  
the  accused has  com mit ted a crim inal  offense. An d it is only  at  t hat 
po in t t ha t the  issue as to  w hether  a summons or  a wa rra nt  should  issue 
is reached. An d I say  th a t pa rtl y also in response  to  your  ques tion,  
Mr.  Chairma n, ra ising  th e issue as t o whether th is  is not jus t a sli gh t 
change. I th ink it sho uld  be viewed in the  p ersp ect ive  o f the  fac t th a t 
we stil l re ta in  t he  t radi tio na l need fo r the  ma gis tra te or  the jud ge  to 
make the  d ete rm ina tio n as to probab le cause. And indeed, that de ter­
minat ion , until these rules, has  alw ays  been thou gh t of  as a de term i­
na tio n of  pro bable  cause  to arr est . Probab le cause  to  believe the
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de fend an t has  com mit ted  an offense has  been viewed as one and the  
same as pro bab le cause to arrest . And real ly, wha t th is  proposed rule 
does is to sepa ra te an d dis tin gu ish  between thes e two de terminations  
as thi ngs tha t are sep ara te. Bu t t radi tio na lly , in o ur  sys tem the y have 
always been viewed as identical.

Mr. Ray. Mr. Ch airma n, regard less of whether the judic iar y or  
the  executive has the pow er here, we do feel th at  th is is a question that  
the  Cong ress,  1 guess under the  necessary  and prop er  clause, sho uld  
resolve.  A nd we hope th at  you will tak e suggestion s on  these two  rules 
that  are  filed with o ur  papers  here.

Now, we would like  now to ta lk  some about rule  11. I notice th at  
seems to have been of g reat  concern t o the committee.

While the  Departm ent  of Ju sti ce  is p leased th at  t he  amende d rules 
recognize the plea ba rgain  procedure, we oppose those provisions  of 
the  amen ded rule 11 which (1) could be construed as pe rm itt ing the  
court to  reject a ple a agre ement based  upon a dismissal of  oth er 
charges , (2) wou ld require, w ithout  except ion, di sclosure of  the agree­
ment in open  court , an d (3) could be con strued  as pre clu din g admis­
sib ility in all circ ums tanc es of sta tem ents made in the negotia tion 
process.

The ame nded rule  could be constru ed as sanctionin g an  unw ar ranted  
inf ringeme nt by the  ju dic iar y on th e powers o f the executive. The plea 
agre ement  pro ced ures set fo rth  in subdiv isio ns (e) (2 ), (3) and (4) 
should make  clear th at  the court may  decl ine to accept an agreem ent  
only  on the  grou nd  that  the  max imu m sentence  agreed  upon  is too 
ha rsh  or inadequa te;  the  court should  not be pe rm itted  to reject  an 
agreement it deems too lenient or  too res trictive  wi th respect to the  
dismissal  o f counts o r the reduct ion  in g rade  of  the  offense cha rged. In  
the  se ntencing area t he  court ’s prero gatives are  ad mi tte dly  pa ram ou nt,  
hut no rul e should  be pro mu lga ted  which int rudes the jud gm ent  of 
the  court in the  executive decision  to cha rge  or to dismiss cha rges— 
areas tra di tio na lly  reserved  fo r the  exercise of pro sec uto ria l 
disc retion.

Th ere  are jus t many,  man y cases giving  th is power, the  executive 
decis ion, to dism iss, to cha rge or  not cha rge . And we th in k the  rul e 
ought to be c lea rly  s tated  in those areas th at  thi s is execu tive decis ion, 
while  we ce rta inly  admit and insis t tha t the  co urt 's rul ing in sen tencing 
when you get t o speci fic sentences is para mo unt.

We would recommend th at  the re be some chan ge to the  r ule  in sec­
tion  (e ),  rul e 11 (e )(1) . We would  sug ges t language  th at  general ly 
tra cks wha t the  adv iso ry comm ittee  has  recom mended. But the re is 
some sli gh t difference . We would suggest , that  (e )( 1) read :

The  at to rn ey  fo r th e  Gov ernm en t an d th e a tt orn ey  fo r th e def en dan t or th e  
de fe ndan t whe n ac ting  pro se ma y en ga ge  in  di sc us sion s w ith  a vie w to w ar d 
re ac hi ng  an  ag re em en t th at,  upon  th e en te ri ng  of  a ple a of  gui lty or nolo con­
te nde re  to  a ch ar ge d off ens e or  t o a le ss er  or re la te d  offe nse , th e at to rn ey  fo r th e  
Gov ernm en t wi ll move fo r di sm issa l of  o th er ch ar ge s,  or will  rec om me nd  or  no t 
opp ose  t he im po si tio n of  a  p art ic u la r sent en ce , o r will  do b oth

Now. th at  is the  wav  the  rule  reads— we would  suggest the  foll ow­
ing addit ion al lan gu ag e: “or  will agre e th at  a specific sentence is the  
ap pr op riate disposition of the  case.” An d then  the  same language , 
“The court  sha ll no t pa rti cip ate  in any such  discu ssions,” should  be 
lef t in.



156

An d the n on the  noti ce of  the  agreem ent , 11( e) (2 ), we would pr o­pose tha t th e lang uag e re ad r
If a plea agreement lias been reached by the  par ties , the court shall require the disclosure of the agreement in open cour t, except  for good cause  shown,
An d that  is the  only  ad dit ion  in that  sentence—
at  the time the plea is offered. Thereupon, the cour t shall  accept the plea unless  tlie pa rties have agreed that  a specific sentence is the appropr iate  disposi­tion of the case, in which event, the court  may accept or reject such agreement for  a specific sentence, or may defer its  decision as to acceptance or rejection unt il there lias been an opportunity  to consider the  pre-sen tence report.
So what we a re sug gesting  here is t hat  if  we are only  talki ng  ab out  

dism issal of counts, red ucing  the  cha rges, or  a mere reco mmendation 
of  sentence—if we are  no t dea ling with a specific  sentence, the n the  
court  a t t hat  time sh ould accep t or reject , but  i f it  deals  with  a specific 
sentence, the n the  court  should  have  an op po rtu ni ty  to examine the  presente nce  rep ort .

Now, we would prop ose a new section su b(e)  (3) and (4) which wou ld re ad :
If  the court accepts a plea agreement for a specific sentence, the  court  shall inform the defendan t that  it will embody in the judgmen t and sentence the dis­position provided for in the plea agreement.
We  have  t ake n ou t th is idea  t ha t the  c ourt sho uld  tell them he will 

give them  eit he r th at  sentence or a lesser sentence. And I will  e xplain that, in a f ew moments.
Then we would say  th at  (4) should be amended to read, (e) (4) :
If  the cour t rejects the  plea agreement for a specific sentence, the  cour t shall inform the par ties  of this fac t in open court and set aside the guilty plea of nolo contendere.
Then,  in sub (6) we wou ld propose th is l an gu ag e:
Evidence of a plea of guilty, or a plea of nolo contendere, lat er  w ithdrawn, or of an offer to plead guilty or nolo contendere  to the crime charged or any other crime, or of out of court stateme nts made in connection with any of the fore­going pleas or offers, is^ iot admissib le in any civil proceeding, or in the Gov­ernm ent’s case  in chief in any criminal proceeding aga inst the person who made the plea or offer. However, a state men t made by a defe ndant in open court and in the  presence of counsel in connection with such plea or offer is admissib le to impeach the defendan t where his testimony at  the subsequent proceeding varies  material ly from his stat ement  at  the time of the taking of the plea.
The fee ling th at  we h ave  on (e) (1 ), the  g ene ral change,  is to clear 

up  and  make it very cle ar th at  the  rul e does not al te r exist ing  law 
whi ch leaves fo r executive decision to cha rge  or  dismiss charges . As 
proposed by the De pa rtm en t, the  executive will  decide wi tho ut cou rt 
in tru sio n,  wh eth er to :

(1) Reduce  the  cha rge  to a l esser o r re lat ed  offense;
(2) Dism iss othe r charg es;  or
(3) Make recommen dations  (or  n ot oppo se recom mendation) only.
Now, when  we are dea ling with th is recommenda tion , we say th at

such a recommen dation should  not  be bind ing on the  co urt  as to wh at 
sentence, if  a ny,  the  court  would  impose. I t  is  j us t a recommendation. 
Th e court  would  be free to impose the  sentence, to  go high er  or lower. 
But  if  a specific sentence  is agre ed to  between the  pa rti es  as an ap ­
prop ria te  dispositi on of  the  case, the n the court  would be free  to 
accept or reject  the agreed  specific sentence. And then  if  accepted, it 
is embodied in the judgme nt,  and  if rej ect ed it  s ets aside  the  plea of
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gu ilty or  nolo. Wc  set  aside  th e idea  th at  t he  court should be involved  
in changin g the  ter ms  of a plea  agreem ent  fo r a specific sentence  hv 
red uci ng the  agreed  sentence, or being subject , af te r such an agree­
ment has  been ent ere d into , to the  fu rthe r ur ging  of a de fend an t to 
lesser punishm ent th an  the  de fen dant  has the retofore  agreed  to. By 
pe rm itt ing a d efen da nt  to urge  f or  a lesser sentence  th an  lie has a greed 
to, we feel th at  such proceedings would not only  be an invi ta tio n to 
subsequent habeas  corp us att ack th roug h mot ions  to  vac ate  sentence, 
bu t would vi tia te  the en tire  th ru st  of  the  ame ndm ent  to rul e 11 to 
encourage  openness and good fa ith  between pa rti es  in rea ching  b ind­
ing  p lea agre eme nts.

Mr. Den nis. Lot me ask you a ques tion righ t there. I am not sure
* wheth er I  un de rst an d you or  not.  Are  you say ing  th at  if  the  co ur t 

saw fit to impose a lesser  sentence than  the agre eme nt?
Mr. Ray. We are  say ing  th at  th at  language  is an open invit ati on ,

* we a re say ing , tak e th at  out  a nd  ju st  le t the court  r eject or  accept .
Mr. Den nis. Y ou are  sayin g, the n, the  co ur t has eit he r g ot to reject  

or  accept the agreement , the n ?
Mr. Ray. Yes, si r.
Mr. Den ni s. I s th at  not qui te an enc roachm ent  on the  court 's gen ­

era l powers?
Mr. Ray. I do no t th ink so. I th ink it mi gh t help the court. W ha t 

lit tle  experien ce I have had  wi th th is rule—an d I  migh t say un til  
Ja nuar y 1 th is year,  we have  no plea ba rgaining  wha tsoeve r on spe­
cific sentences  in my dis trict,  a nd h ave  no t had since 19(51 since  T have  
been U.S . att orne y—it works ou t p re tty  good, wi tho ut bein g invo lved  
in the  procedure.

Bu t I have seen—and the  rul e so con tem pla tes  in the notes—th at  
you en ter  into  t his  agreem ent—in fac t, we pu t it in wr iting , and  t hen 
the jud ge  defer s sentence, and then he is faced with allocat ion  in ask ­
ing  fo r a lesse r pun ishment if agr eed  to. And I can see thi s develop ­
ing  la te r down  in  th e h istory  in to questions ab out the  whole procedu re, 
an d pro bab ly inc rea sing att acks  or  motions to vacate sentences.

Mr. Den nis. T can see how maybe you would not like  it wr itten  in 
there spec ifica lly th at  the  court  shou ld tell him it will eit he r be th is 
or  som eth ing  less. But  I cannot  see how you can have  a rule which 
says th at  once the  di str ic t att orney and  the  defen dan t make an agree ­
ment, th at  the  c ourt cannot reduce it  if it  wants  to. I  th ink the  court  
has  an inhere nt righ t to  do wh at it pleases.

* Mr.  R ay. Th at  is t rue .
Air. Den nis. And it would not have to  accept or rej ec t th at  agree ­

men t, it  cou ld change  th at  agreem ent  or  reduce it  if  it fe lt  like  it. I  
do no t see how you can do  tha t.

Mr. R ay. ITe can. of course , rej ec t the agre ement and  say  so.
Mr. Den nis. H e can reject  i t. Bu t suppose he reject s it  by imp osin g 

a lesser sentence ? You say he cannot do th at  ?
Mr. R ay. He  can reject  the  agre ement  and come back and tak e a 

plea .
Mr. T hornburgh. Mr. Ch airma n, the re is alr ead y an enc roac hment  

on the  jud icial funcion  from  outside , as fa r as sen tencing, th at  is to 
sav , if  the jud ge  perce ives th at  the  sentence  o ugh t to be gr ea ter than  
th at  a gre ed upo n, he is not empowered to impose a g reater  sentence bv 
these rules . So once the pr inc iple is gone of the  exercise  of the jud icial 
power, I  wou ld suggest th at  i t ou gh t t o opera te both ways , t hat  i f the



agreement, is unsa tis fac tor y to the  cou rt, the  court ought to reject  it , 
an d then the  pa rti es  a re lef t in the jmsi tion th at  the y were ori gin ally.

Mr. Den ni s. I th ink you have a valid  point , th at  eit he r way the y 
are  cu tting  down som eth ing  from  the cou rt, although the  opp one nts  
say that  is no t tru e. Bu t I must say, th at  the one th at  I commented  on 
bot hers me more. You may have more logic,  but  it does not convince 
me. I th ink  if the court  fel t like bein g more  len ien t than  the di str ic t 
attorney, he ce rta inly  has  that  rig ht.  And I th ink he can be tougher,  
too.

Mr. Greene. Ad dit ion all y. Mr. Ch air ma n, if  you permit the  court  to 
req uir e the G ove rnm ent  to stic k to its barga in , which may have resulte d 
in the  dismissal of some more serious cou nts, and in fact  serious counts 
which may have required a mandato ry sentence, whereas  l esser counts 
may not, have req uir ed a ma ndato ry sentence, in a sense, you are  pe r­
mitt in g the  court not only  to become i nvolved  in the  sentencing pro c­
ess where  it shou ld l>e involved, but also in the  process of  dec iding 
what charges  shou ld or should not be dismissed. In  oth er words, if  the 
Gov ernmen t reaches a ba rgain  to reduce the  cha rge s in the  case in 
exch ange  fo r what it  views alon g with  the  defe nse  as a reasonable 
sentence, and the n the cou rt reduces th at  s enten ce, the  court  m ay well 
be in a pos ition of  ind ire ctly enc roaching on the ch arging  au thor ity  
of  the prosecutor. And, of coui-se, that  goes to one of our fun dam ental  
objection s to  the possibili ty of the  way th is rule could be con strued.

Mr. Dennis. I am not sure  t hat  ther e would not be r eli ef from th at  
point, of the  agreem ent  abo ut the  cha rges if  the  court refu sed  to go 
along. And I th ink you are  rig ht , th at  the  sentences of the  court are 
the  charges  of  th e pro secuto r. And  I th ink that  is a sound and  general 
rule.

Mr. Greene. Th at  is all we are s ayin g. And  T t hink  t ha t is what  Mr. 
Ba y was say ing  when he said , of course , the cou rt can disapp rov e the  
plea.  Ou r position  is th at  the cour t cannot require the  Governme nt, 
on the one hand , to stick to its agreement con cerning dismissal or  th e 
reduct ion  of cha rges, and  on the oth er hand , reduce the  agreed-upon 
sentence .

Air. D en nis. I t seems to me tha t pe rhaps the  court could reduce t he 
agreed-upon sentence on th e matt er  th at is be fore  h im. But  m aybe that  
would not preclude the  Governmen t from br ingi ng  some, other mat ter 
fo rw ard  th at  they were, go ing  to  d ismiss, but  since the  agre eme nt was 
not, c arr ied  out, they  do not feel like dism issing it now. I  do not  know 
th at  that  is necessarily  impossible .

Mr. Ray. Tha t is why we think  it would be a much cle are r cut pro­
cedu re jus t to accep t o r rejec t. And  we th ink the rig ht s o f both  p art ies  
to the  agreeme nt would be preserved.

1 mig ht mention  one t hin g.  Mr. Ch airma n. T noticed a question you 
pu t to Profe sso r Rem ington  about discussions maybe af te r the law yers 
had talked, and  the y go inf orma lly  to see the judge.  I would have  to 
comm end the wr ite rs o f th is rule, tha t befo re we get down to disc uss ing  
plea, agreem ents , it  is an tic ipa ted  that, t he court would determ ine, a fter  
advis ing  the  de fen dant of  all of his rig ht s that, he has on the  na tur e 
of  the cha rge , the sen tencing and all. and  the un de rst an ding  th at  if  he  
pleads  th at  he is wa iving  tri al , it is an tic ipa ted  that  the cou rt would 
find his plea to have been vo lunta rily e ntered  pr io r to  going  in to a d is­
cussion of the  plea agre eme nt. And T would very much and str ongly  
oppose any  typ e discussion by the  law yer s wi th the  jud ge th at  is no t
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on  the rec ord . I f  we ge t in to  that,  th en  we are ri g h t hac k to  w he re .we 
ar e in ha be as  co rp us  an d mo tio ns  to  va ca te  sen tence.  W he n we bri ng  
th e ju dg e in we m us t be abl e to show th a t ev er yt hi ng  he ha s done ha s 
bee n op en , a nd  it  is on t he  recor d. .

And  I wo uld  ci te to  th e com mi ttee’s att en tion  a  case. B ry an  v. T m te a  
St at es . 492 F . 2d 775, at page  780, F if th  C ircu it  C ou rt  of  Ap pe als . 
T hat is one  of  my  own  cases. In  th at case we ove rca me  in at ta ck  on  
pl ea  bar gai nin g wh ich  we did not  hav e. An d th e reco rd, I th in k,  is 
ve ry  c lea r. But  the fi ft h  ci rcui t ha s a do pt ed  p re tty  m uch  the  A BA p re ­
ad ju sted  st an dar ds on pl ea  ba rg aini ng . So  in th e fif th  ci rc ui t we now 
have  th is  as a to ol.

I  mu st say  in ta lk in g  to  U. S.  at to rn ey s acros s th e co un try,  1 was 
ra th er im pressed th a t so uthe rn  New Y or k dot's  not  make an y ag ree­
me nt as fa r as specif ic sentences . T th in k t h a t ha s been  th e case pr et ty  
mu ch th ro ug ho ut  th e co un try with  maybe one or  two  excep tions.

Mr . D ennis . Y ou do  not  fee l, M r. Bay , that  u nd er  the se rules  it  o ug ht  
to  be possible  fo r th e di st ri ct  at to rn ey  an d th e def ens e counse l to  ta lk  
to  the c ou it be fo re  you g o into co ur t ?

Mr.  B ay. T th in k  an yth in g y ou do  shou ld be on th e rec ord . An d to  
ope n it up  to  for m al  d isc uss ion s w ith  th e judg e,  w ith ou t t he  presence of  
the de fe nd an t,  an d with ou t th e reco rd, is ju st  an open  in vi ta tion  to 
habeas.

Mr. D ennis . You  h av e go t th e def en dan t’s counsel presen t. T as sume.
T th in k at  th is  po in t, since we have  a qu orum  cal l, we ha d be tter  

ad jo ur n un til  1:30 p.m . I  will ask  al l th e witnes ses  pr es en t to  come 
back—unles s som eone ha s a que stio n.

M r.  H unoate. T h a t is fine.
B ut w ould you g ive  me  th a t c ita tio n ag ain,  please ?
Mr. B ay. I t is my  com ment.  B ry an  v. Uni ted St at es , 492 F.  2d 

775. a t pa ge  780,1974.
Mr . D ennis . G en tle men , we will ad jo ur n to  1 :30 p.m. T will  ask  th e 

witnes ses , in cl ud in g bo th  t he  p resent  an d pri or pane l, to  r et ur n a t t hat 
time.

[W he reup on , at  12:20 p.m ., th e he ar in g wa s recessed , to  reconven e 
at  1:30 p.m ., th is  sam e da y.]

afternoon  sessio n

M i-. H uno ate. Th e c om mi ttee will  resum e its s itt in g.
Mr. Bak es traw , we wil l he ar  fro m you or  an yb od y in yo ur  g roup .

TESTIMONY OF W. VINCENT RAKESTRAW, ASSISTANT ATTORNEY
GENERAL. LEGISLATIVE AFFAIRS, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY H. M. RAY, U.S. ATTORNEY, NORTHERN DIS­
TRICT OF MIS SISSIPPI; RICHARD L. THORNBURGH, U.S. ATTOR­
NEY, WESTERN DISTRICT OF PENNSYLVANIA; HENR Y F.
GREENE, EXECU TIVE ASSISTANT U.S. ATTORNEY, DISTRICT OF
COLUMBIA; AND MICHAEL W. DOLAN, ATTORNEY, DEPARTMENT
OF JUSTICE—Resumed

Mr. B akestraw . W e hav e on ly  one ser ies  of  comm ents by  Mr. 
Green e. Thi s wil l l>e a com ment on ru le  11 an d also  r ules  12.1 an d 12.2. 
And  th en  we wil l st an d read y fo r q uesti on s, an d the n lie r ea dy  t o wo rk  
la te r w ith  cou nse l an d answ er any ad di tion al  quest ions  yo u may  h ave .
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Mr. H ung ate. I h at  would be very he lpful.  I f  ques tions  ari se la ter , 
we can submit them  to you  fo r w rit ten  reply .

We will be glad to he ar  from you, Mr.  Greene.
Mr. ( treene. Mr. Ch airma n, if 1 migh t just resp ond  at  the  outset 

in my rem ark s to  one ques tion which you raised  ea rli er  in the pro­
ceedings of the  day concerning the  question of  wheth er under rule 11 
we are  lif ting  the  sentencing au thor ity  to the U.S . at torney  by 
pe rm itt ing him to tak e pa rt in thi s plea ba rgaining  process, I th ink 
it is im porta nt to note  th at  the  pro secuto r in ou r system knows some 
thi ngs about a case th at  may be exclusively wi thin his  purview and  
which  are  pa rt icul ar ly  releva nt to the sen tencing process.  li e  knows 
the  witnesses, he k nows the victims , he has ta lke d to them. li e  has  access 
to the  d efe nd an t's  records, he knows the  m iti ga tin g and exa sce rba ting 
circums tances which migh t be relevant  to sen tencing bu t which were 
not admissib le in the  absence of tri al . Bu t if  it is determ ined th at  
it is ap prop ria te  to hav e th is kin d of  plea ba rgaining  process, the n 
we subm it th at  it  is a pp ropr ia te  fo r th e U .S.  a tto rney  to be represented 
in that  process because of the  inpu t which he can make in  tha t reg ard .

If  I can I would like  to go briefly to the proposed ame ndm ents  
now to rule  12. An d there  are two pa rti cu la r concerns which we h ave  
with that  rule.

Fi rs t of all,  f or  reasons which  we state  m ore exp ans ive ly and which 
were eloquently sta led . I th ink , by Mi-. T ho rnbu rgh,  we object  to the  
provisions  of  rule 12 (d) (2) on the  same gro unds  t hat  were  discussed 
concern ing ou r opposit ion  to exp and ed discovery in rul e 16. We 
think  th at  the  discovery shou ld con tinu e to be a mat ter of jud ici al 
disc reti on tai lor ed  to each  ind ividual case, and not  a mat ter of rig ht . 
And . the refore , we object to the  terminolog y which is used in the  
prov ision “any evidence  to which the de fend an t is en titl ed  to dis ­
cover under r ule  16.”

Now, the  G ove rnm ent  does often no tif y a de fen dant of  i ts int en tio n 
to use cer tain evidence, so as lo exp edi te the  filing of the  mot ions  
of suppress ion.  And  the Adv isory Com mit tee not e to rule  12 recognizes 
this.  But it is the  prop osed ame ndm ent  th at  is dr af ted th at  requires 
more. I t  seems lo con tem pla te, or  at least could be constru ed to con­
tem pla te, th at  the Gov ernm ent will give  nolice of every thi ng  th at  it 
possesses t ha t is discoverab le reg ard less o f w hethe r any motion to  su p­
pres s is an tic ipa ted .

The second pro vis ion  concerning rule 12 which we h ave  a problem 
with is sub div isio n (e ),  which ind ica tes  th at  the general  au thor ity  is 
con ferred  on the  cou rt to defer  the de ter mi na tio n of pretria l mot ions  
un til  tr ia l or  even af te r verdic t. And while we do not have problem s 
wi th what we th ink was the  int ention of the  rule , we are  concerned 
th at  the  rule  could be c ons true d in such a way  as to dep rive the Gov ­
ernment of its  rig ht  to app eal  under 18 Un ite d State s Code, section 
3731. which does permit the  Government  to appeal a pr et ria l orde r 
gr an ting  the  motion  to  suppress if  th at  appea l is tak en before  jeo p­
ardy  atta ches. An d we would , the ref ore , reques t an amend ment to 
rule  (e) which we have p roposed on pag e 19 of Mr. Ra kestr aw ’s s ta te­
men t, to the  effect t ha t a motion made before tr ia l sha ll be dete rmined 
befo re tr ia l unless the court  ord ers  it  de fer red , bu t th at  no such  
de ter mination shall  be defer red  if  a par ty ’s righ t to appea l is ad ­
versely affected .
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Mr. II unoate. I t is your position that afte r jeopardy attaches you 
might not he able to appeal, even if the motion is determined favorably 
afte r the trial.

Mr. Greene. I t is an open question whether  we would have a r ight  
to appeal. It  may be a more closed question as to the effectiveness of 
tha t righ t to appeal, because even if we had a right to appeal, t hat 
is, to litigate the issue involved, as far  as the case in which the issue 
arose is concerned, the attachment of jeopardy may have included an 
effective remedy in that case.

Let me move very briefly, unless there are other questions, to rule 
12.1, the notice of alibi rule.

The Government generally supports this rule. However, again, we 
have an objection which is an outgrowth in general of our objection 
stated by Mr. Thornburgh to the requirement of the disclosure pretria l 
of witnesses. Unlike the alibi notice rule which is in effect in the 
U.S. Distric t Court for the Distr ict of Columbia—the proposed rule 
12.1 would permit the defendant, by indicating  his intention to rely 
on the provided defense, and by making disclosure, to compel the 
Government to disclose the names and addresses of its witnesses. In 
other words, the defendant triggers tha t process. And because we 
vigorously oppose those provisions of proposed rule 16 which would 
compel the Government to disclose the names and addresses of its 
witnesses, we oppose any alibi notice rule which would permit s imilar 
discovery, and we would in its place propose the enactment of a rule 
similar to rule 2.5(b) of the U.S. District Court in the District of 
Columbia. And that rule is made par t of our proposal at page 21 of 
Mr. Rakestraw’s statement.

In connection with rule 12.1, T should also like to address a ques­
tion which was raised earlier  by counsel. Mr. Hutchison, in which 
he wondered, in connection with the reciprocal discovery provisions 
of rule 16, if we were confronting a problem of invasion or intrusion 
upon the defense’s constitutional rights under the fifth amendment. 
And I think one case which is particularly  relevant in this regard, 
and was addressed to the alibi notice rule of the State of Florida, but 
is really more generally addressed to the problem of requiring de­
fendants  to disclose evidence that they would disclose at trial in 
advance of t rial, is the case of Williams v. Florida. And the Supreme 
Court specifically indicated in the case tha t.it  had no prob­
lem in ordering pretria l disclosure of evidence bv the defense where 
it was only a matter of changing the timing of th at disclosure rathe r 
than requiring the disclosure of evidence tha t the defendant would 
not otherwise disclose at trial.

The Supreme Court in Williams in a footnote specifically reserved 
the second question raised by Mr. Hutchison, which was the question 
of validity of the sanction if the defendant fails to comply, not per­
mitting him to introduce the evidence at trial . But it seems to us 
that in implicitly sanctioning the rule itself in Williams.  that the 
rule would he meaningless without ti e sanction that is prescril>ed by 
the rule. And so that is why the Supreme Court did not address the 
question, because it did not have to reach the question in that wav.

We really think that any kind of an alibi notice rule or discovery 
rule requiring pretrial disclosure by the defense really is meaning­
less without an effective sanction to give the rule substance.
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Mr. H ungate. Wh at  are  you suggest ing  as a sanction ?
Mr. G reene. I am sugge stin g th at  it i s an a pp ro pr ia te  san ctio n und er  

both the  alibi noti ce rule and under the  rec ipro cal  discovery pr o­
visions of rul e 16 to preclude int roducti on  in evidence of ma ter ial  by 
the  defense whi ch the defense has  not tu rned  o ver  p rio r to tr ia l, pur­
suant to its  obligat ion s und er the  rule.  In  o ther  words, if a de fend an t 
is ordered to disclose  evidence in adv ance of tri al  pu rsua nt  to eit he r 
the  alib i noti ce rul e or  rule  16, t hat  it  is ap pr op riat e and it  is con­
sti tu tio na lly  ap prop ria te  to impose  the san ction of them no t bein g 
perm itted  t o int rod uce  that  evidence at  tr ia l, wi th the  exception  of h is 
own test imo ny.  >

Mr. H ungate. T ake a ban k robber}’ case. Can  an accom plice , who, 
say, bought the gun and the mask  t hat were used bu t who did  not go 
to the  scene of the  crime, be tri ed  as a pr inc ipal ?

Mr. Greene. I  do not q uite  underst and you r questio n, Mr. C hairm an.
Mr. H ungate . Al l rig ht.  Two men agree  to rob a bank . One of 

them buys the gun , arr anges fo r the  get away car,  and gets  t he  mask.
The  oth er man  uses the gun , mask , and the  car and  robs the bank .
The  firs t guy  sta ys  in bed th at  day. Are the y both liab le fo r bank 
robbery  ?

Mr. Greene. Yes.
Mr. HungaTe. Now, suppose th at  one of them  furnis hes  notice of 

in ten t to use an alib i defense. Would you the n have to reve al wh at  
evidence you had on both of  them  ?

Mr. Greene. Le t us assume th at  the de fen dant  who sta yed home  
gives notice th at  he is goi ng to raise  an  alibi defense th at  he was at  
some oth er plac e at th at  time, and th at  witnesses X  and Y pu t him 
at  th at  place.  The Governme nt would the n be obliged to disclose, if  
the  Government  unde r our pro posal, filed a dem and fo r noti ce of  
alib i to the  defen dants , the  Government  wou ld then be obligated to 
disclose  to th at de fend an t’s att orney the  evide nce it had  pla cin g the  
defen dant at  the scene of the  offense and who its  witnesses were. I t 
seems to me, tho ugh, Air. Ch airma n, th at  you have  raised  per cep­
tive ly the  very issue which we were concerned about in terms o f who 
triggers  the  alibi  notice rule. In  oth er words,  if  the  Government  
trigg ers  th e rul e throu gh  i ts dem and , then  it can tak e into  th e calculus 
of whether it  is adv isable  or  indeed, saf e to disclose  its  witnesses  to 
all the  panels,  it can  take th at  i nto  c onsidera tion in dec iding w hethe r 
to file the  demand . Bu t under the  rule as it is now prop osed, one de ­
fend an t of seve ral codefenda nts  could  tr ig ge r the  a libi  noti ce rul e by 
disc losing to the  Gov ernment his  alib i defense and  his  witnesses, 
the reb y pu tt in g th e Government  in the  position of  being compelle d «
to disclose its  witnesses and its  case not only to  th at  de fend an t bu t 
fo r all  inte nts  and  purposes , to othe r de fen dan ts.

Mr. H ungate. Th an k you.
Mr. Dennis.
Mr. Den nis. Mr.  Ch airma n, just one ques tion.
Do you hav e th e c ita tio n in t hat Will iams  case?
Mr.  Greene . Yes, I  do.
Air. Den nis. Counsel has called it  to my att en tio n in one of  the  

docume nts Ix'fore us here. 399 U.S . 78.
Mr. Greene. 1970, yes.
Air. D en nis. Th an k you very much.
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Mr. Greene. I f  I  could, the n, T would like  to move tlieu  v ery  briefly 
to rul e 12.2, and ind ica te th at  thi s rule , which req uir es the  pr et ria l 
disc losu re of  a de fend an t’s in ten tion  to rely  on  t he  de fense o f ins an ity  
fo r a show ing,  o r show ing  a lack of t he  requ ired menta l sta te,  is a rule 
which has the  str ong su pp or t of the De pa rtm en t of  Jus tice. And  ou r 
own concern is th at  the  adv isory committ ee not e should  reflect, and 
we would hope  the  r ep or t of  th is subcommitt ee wou ld reflect, th at  the 
rul e is not intend ed to preclude a di str ic t co ur t jud ge  from orde rin g 
more than  one psychia tric examin atio n of  a defen dant in a case. We 
are sure  t hat  was not the  intent ion  o f the rule , b ut  we th in k it should 
be made c lear at  l eas t in a no te to  the rule.

Tha t concludes  my test imony on rules  12,12.1. and 12.2. T would ask  
the  Ch ai r’s indu lgence if I could , for  an addit ion al 2 m inutes t o make 
a br ief comment on rul e 16. which I did  no t have  a chance to add ress 
when  Mr. T ho mbe rg  was  speakin g.

Mr. TIungate. Yes, please proceed.
Mr.  Greene. Mi-. Cha irm an , Mr. Th om be rg  art icu lated, we th ink , ex ­

treme ly ef fectively th e problems, the  substa nt ial  p roblems  inv olv ing  the  
saf ety  and poss ible  th reat s to  witnesses which incl ined  the Gover n­
me nt so strongly  to oppose the  provisions  of rule  16 rel at ing to  dis­
closure of witnesses’ names  before  tr ia l. How ever , th ere  is anoth er c on­
sid era tio n which also prom pts  the  G ove rnm ent  opera tion to which Mr. 
Tho mbe rg  brief ly allu ded , bu t which  T th ink me rit s emphasis. An d 
th at  is the  problem of witnesses and vict ims  of crim e being discour­
aged from  testi fy ing in criminal  cases. We  have rece ntly  taken note  
of those who have been involved in looking at the ad mi nis tra tio n of 
criminal  just ice have taken note of the  fac t th at  ou r victims and ou r 
witnesses and our  ju ro rs  are the pa rti cipa nts in our system  of ad ­
minist er ing criminal  jus tice  to whom scant att en tio n has  been give n 
in the  past 15 or  20 yea rs du rin g a process w hen we have inc reasingly  
been  vig ilant of  the constitutio nal  rig ht s of  de fen dants  and  of the 
othe r inciden ts inv olv ing  the way the admin ist ra tio n of just ice works, 
du ring  th is e ntir e per iod  scant attention has been g iven to t he p roblems  
inv olv ing  witnesses and  vict ims of th ei r real app rehens ions about 
tes tifyin g.

Rec entl y the  Law Enforcem ent  Assistance Ad mi nis tra tio n fun ded  
a s urvey of victims and  witnesses to  crime in t he Distri ct of Columb ia 
to try to  a sce rta in to wha t extent , if any , t he  appre hen sions and  fea rs 
of witnesses a fleet th ei r relu ctance or, in fac t, th ei r refusal to come 
for wa rd and  to rep ort criminal even ts which they eit he r observed or 
which  they are victimized  by. And  t ha t gr an t is made bv t he  I ns ti tu te  
fo r Law Enforcem ent Research. And  it reveals th at  when witnesses 
in a substanti al numb er o f cases were asked w hat  changes they  th ou gh t 
would make witnesses  more wil ling  to  co operate , 30 percent, or nea rly  
30 pe rcen t, 28.8 pe rcen t of  those wi tnesses who ha d cooperated with  the 
police, and  3.3 p erce nt of the witnesses who  h ad no t coopera ted,  indi ­
cated th at  the y wanted be tte r pro tec tion  fo r witnesses  b y the  police , 
and that the y wante d witn ess identif ica tion  kept  from  defen dan ts, or 
th at  they wante d witnesses assured of pro tec tion af te r testimony.

So I th ink it is i mpo rta nt  to indicate  tha t even if  you do have  a p ro ­
tec tive orde r which  is p rov ided for  by those a mendm ents to rule  16, and 
even  if  there are  cases in which the  Gover nm ent  could  make the  re ­
qu ired s hqwing,  th is is not  g oin g to  mee t th e inc rea sing p roblem of the
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reluctance and unwillingness of witnesses and victims to come for­
ward at a time when both the executive branch and the legislative 
branch of our Government have taken notice of increasing problems 
involving crime in our society.

Thank you.
Mr. H ungate. Thank you.
Mi'. Dennis.
Mr. Dennis. T do not have any questions. But I just question whether 

anything is going to overcome the reluctance of witnesses to come 
forward. They just do not want to be witnesses. And they are going 
to have to come forward  eventually, of course, if they are going to 
appear at all.

Mr. Giieene. I understand that,  Congressman. But T would pose what 
I guess is the rhetorical question of whether it is not reasonable to 
assume tha t a witness who knows tha t it is the common practice that 
his identity is going to be disclosed i f he comes forward rath er than 
that  his identity is going to be protected at least until the time of t rial. 
And, of course, in some, cases involving informants, th eir identity can 
be protected if they will not actually be witnesses, but if  they disclose 
other information which leads to other witnesses. T think if is fair  to 
say that the witness who knows his identity  is going to be disclosed is 
less likely to be wil ling to come forward than  the  witness who knows 
that the  Government is going to seek to protec t thei r identity.  Indeed, 
in our jurisdiction T believe there are s ituations  in the superior court 
where jurors have raised objections to the fact that thei r addresses as 
well as their  names are on jury lists which are given to defense a t­
torneys p rior to tri al. So it is not a problem confined only to the wit­
nesses. it is a problem involving the reluctance and fear and appre­
hension generally of our innocent partic ipants in the adminis tration of  
criminal justice.

Mr. Hungate. Mr. Thornburgh.
Mr. T hornburgh. Jus t as a footnote of tha t, I think  the timing  is 

of some note here, because if you are going to make effective use of a 
witness, obviously you are never going to be able to seal his name 
and address in perpetuity. But I think when you look at the terms 
of the Bail Reform Act you can see the tools that are available to the 
Government to provide protection to an individual who is likely 
to be subject to physical harm are certainly few.

Prior to conviction the onlv consideration as to whether or not a 
defendant should be at large is whether or not he is likely to appear  
for subsequent legal proceedings. Afte r conviction, when the fat is 
in the fire, and the witness has been exposed by his own testimony, 
the court mav take into account whether or not that particular  con­
victed defendant poses a threat to the community, and could be in ­
carcerated on those grounds alone if  we are able to come forward and 
establish a propensity on his p art to engage in these types of heinous 
acts tha t we are talking about.

Mr. H ungate. Mr. Rakestraw. Mr. Greene. Mr. Bay. Mr. Thorn­
burgh. and M'\ Dolan, the committee expresses its appreciation for 
your contribution here today, and for your willingness to be available 
for fur ther  inquiry. We may be in contact with you.

Mr. Rakestraw. Thank you. Mr. Chairman. We hope that  we have 
assisted the subcommittee. And we stand ready to e ither support our 
statements or answer additional questions, as indicated before.
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Mr. H ungate . Than k you  ve ry  mu ch.
1 wo uld  like to  rec all  the pr ev ious  gr ou p of  wi tne sse s be fo re  go in g 

to  th e las t gr ou p of  witnesses .
Ju dge Lum bar d,  Ju dge Th om sen, Judge W eb ste r, an d Pro fe ss or  

Rem ington .
T han k you, ge nt lem en , fo r w ai ting  an d re tu rn in g. The  C hai r su g­

ge sts th a t we ask a few qu estio ns  he re , an d then  proceed to  the ot he r 
witnes ses . W he n we have  co nc lud ed  with  al l th e ot he r wi tne sse s, 
w he th er  th a t is week s or  m on th s fro m now , we wo uld  lik e to  c all  you  
ag ai n an d ge t yo ur  c om me nts  on th e ot he r sugg es tio ns  we have  he ar d.  
I f  th a t is ag reea ble to you , we th in k  th a t it  wo uld  be he lp fu l to  us.

>
TESTIMONY OF JUDGE J. EDWARD LUMBARD. SECOND CIRCUIT

COURT OF APPEALS. CHAIRMAN. ADVISORY COMMITTEE ON 
* CRIMINAL RULES, JUDICIAL CONFERENCE OF THE  UNITED

STATES; ACCOMPANIED BY JUDGE ROSZEL C. THOMSEN. U.S. DIS­
TRICT COURT, DISTRICT OF MARYLAND, CHAIRMAN, STANDING
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE, JUDICIAL
CONFERENCE OF THE UNITED STATES: JUDGE WILLIAM H. WEB ­
STER, EIGHTH  CIRCUIT COURT OF APPEALS;  AND PROF.  FRANK
J. REMINGTON, UNIVERSITY OF WISCONSIN LAW SCHOOL, RE­
PORTER, ADVISORY COMMITTEE ON CRIMINAL RULES—Resumed

Ju dge L umbard. W e wo uld  ve ry  mu ch ap pr ec ia te  t h a t op por tu ni ty .
Mr . H ung ate. W he n the pr os ec utor  an d th e de fen se cou nse l wan t 

to  wo rk ou t a sen tence,  they  wi ll do so, I assume, w itho ut  ben efi t of  
th e pres en tenc e re po rt  ?

Ju dge L umbard . O rd in ar ily,  yes.
Mr . H ungat e. I t  is not  av ai la bl e un les s th e def en dan t wan ts to  

ma ke i t a va ila ble,  is th at  ri gh t ?
Ju dge L umbard. I t can  be ag reed  th at th e co ur t sh ou ld  ha ve  th e 

benefit  of  it  p ri o r to  the plea. B u t ord in ar ily  it  is no t av ai la bl e p ri o r 
to  th e ple a.

Mr. H ungate. And  do you  see an y da ng er , Ju dge , in  th e par ti es 
ag re eing  to a sen ten ce with ou t the benefit  of  the  presen ten ce  re port  ?

Ju dge L umbard. Well , th er e may  be case s wh ere im po rt an t in-  
,  fo rm at io n is develo ped on th e presen tenc e re po rt . And . o f c ourse , th er e

you ha d th e fle xibi lity of  the ju dg e' s di sc re tio n in  th e ligh t of  th e 
presen ten ce  re po rt . But  fo r th e most par t.  M r. -C hai rm an , I th in k  
defen se cou nse l an d the pros ec ut or  u su al ly  k now  m ost  o f th e fa ct s th a t 

» wo uld  be re le va nt  to an y ag reem en t. O rd in ar ily , th a t is th e case.
Mr . H ungate. Ju dge Thom sen .
Ju dge T ho ms en . I was ju st  no dd in g ag reem en t. I  th in k  th at ha s 

been o ur  ex perie nce.
Mr. H ungate. We  have  rec eiv ed  comm ent s cr iti ca l of  m ak in g 

presen tenc e re po rt s av ai lable to  th e de fen se at to rn ey  an d th e pr os ­
ecuto r. Th e argu men t is th at  di sc losu re  of  th e re po rt  m ig ht  de st ro y 
the pr in ci pa l ad va nt ag e of  the  r ep or t by  m ak in g it  pub lic . How  wo uld 
you meet th at co nten tio n?

Ju dge L umbard. Ju dge W eb ste r, I  th in k,  can an sw er  th at .
Mr. H ungate. Yes , sir .
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Judge Webster. Mr. Chairman, it is my unders tanding tha t rule 
32 does not contemplate making the presentence investigation public.
It  contemplates making it available to the defendant  or his counsel.
And to tha t extent, if we are talking about presentence reports in 
general terms, I  think we are fully protected there. I f we are talkin g 
about it in terms of an advance look at the plea bargaining, I do not 
think the rule provides that the prosecution has an advanced look at 
the presentence report. It  is just the judge.

Mr. Hungate. Under rule 32, as I understand it, the presentence 
report, with some exceptions which I am not tha t acquainted with, 
shall be made available to the defendant and his attorney. The a rgu­
ment is made tha t this will destroy the confidential nature of the *
report—tha t i t is bad for  the defendant to know how he is diagnosed,
1 suppose.

Judge  W ebster. There are express provisions for withholding any «
information which in the opinion of the judge may be harmful to the 
defendant, such as diagnostic information, and if the judge feels on 
balance that  the report is such that it simply ought not to go to the 
attorney, all that he has to do under the rule is disclose instead either 
orally or in writ ing a summary of the factual information upon which 
he relied in assessing the sentence. In other words, he is saying to them, 
whatever else is in there did not influence me in fixing the sentence.
These are the things that I rely upon.

Judge  Lumbard has called my attention to the fact tha t this require­
ment which I just referred to, reveal ing on record the information  upon 
which the court relied, may be made to the parties in camera. The im­
portant thing is that it is and must be made in (he defendant’s presence 
so th at we cut off, at least hopefully, the post convict ion contentions 
that the judge relied upon matters  which, if the defendant had known 
about, could have been corrected or the record set straight.

Mr. Hu ngate. When tha t is made available to defendant’s attorney 
in camera, is it also made available to the prosecutor?

Judge Webster. Only in the discretion of the court.
Mr. Hungate. Mr. Smith calls mv attention to rule 32(c).
Judge Lumbard. It would lx4 made to the parties. The prosecutor 

would be included in the proceedings in camera, according to the pro­
posed rule.

Mr. Hungate. T)o you find any difficulty with that ?
Judge Webster. I find no difficulty at all with it. The important <

thing  at th at stage of the game is that the trial  which has proceeded on 
an adversary basis with the right of confrontation, the right to cor­
rect the record, and so on, proceeds to sentencing without an ex parte 
aspect where the defendant does not know what the judge has in his ’
hole card that  he is using to determine the sentence.

Mr. H ungate. Turning now to rule 15, which deals with the use of 
depositions in criminal cases, is it possible under that rule to have an 
entire trial by that deposition ?

Judge Lumbard. That is conceivable. But I do not know of any 
criminal case where that has happened, Mr. Chairman.

Mr. H ungate. The contention is that this would impair the  defend­
ant ’s right to a jury  tria l because the jury cannot pass on the witness’ 
credibility, since there is no appearance and opportunity for confronta­
tion. What do you say to that ?
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Judge Lumbard. Of course, the provisions fo r deposition give full 
opportunity to the defendant to be present and to confront the wit­
ness and to confront each witness. This does not necessarily mean that 
the witness must lx? confronted by the jury, so to speak.

Mr. Hungate. Thank you.
We have received a suggestion concerning rule  43. Did the advisory 

committee consider permit ting a defendant to waive his appearance 
and arraignment, where the only purpose of appearance is to enter a 
guilty plea ?

Judg e Li mbakd. I  th ink that  would be done only in cases where you 
were dealing with a corporate defendant.

* Mr. H ungate. The problem—it is not a widespread thing, I hope— 
is that  some defendant is broke and in Nova Scotia. He would save a lot 
of money and avoid a long and expensive trip  if counsel .would enter

• a plea and waive arraignment.
Judge Lumbard. It might be permissible to have that done in certain 

misdemeanor types of offenses where only fines might be imposed; or 
something of that sort.

Mr. Hungate. Thank you. Judge.
Mr. Smith.
Mr. Smith. Mr. Chairman. T missed the meat of his testimony, so I 

am not going to ask any questions.
Mr. Hungate. Mr. Dennis.
Mr. Dennis. Under rule 16, gentlemen, what would you think  about 

a compromise which gave the defendant a right, not on the prosecutor’s 
being nice about it. but a right to elicit the witnesses if he could make 
a showing, but  casting the burden on him rather than on the Govern­
ment to show that they should not lx1 revealed ?

Judge  Lumbard. J us t a one-way street to get a l ist of the witnesses?
Mr. Dennis. In other words. I suggested to them when these o ther 

gentlemen were tes tifying t ha t they want a complete right to refuse. 
And they said, often we give it to them. But th at is really a matter of 
grace. 1 am suggesting that we might give the defendant a  right, but 
not an absolute right, require him to make a showing th at there is not 
any danger to the witness, th at he does not need to know who he is, 
and so forth.

Judge Lumbard. That there would be no corresponding obligation 
on the part of the defendant to disclose his witnesses?

• Mr. Dennis. Well. I had not considered t ha t particularly. Tha t is 
another phase of the matter. But what I am trying to ask you is whether 
there is any middle ground between the position that the Government 
should completely determine the matter and the position tha t the de-

* fendants  should get them automatically unless the Government can 
show some good reason for not.

Judge Lumbard. There is a possible middle ground. And the com­
mittee considered it very carefully and thought that there were greater 
advantages in making it a two-way street on the theory th at as Profes­
sor Remington outlined this morning, the more disclosure you get in 
the discretion of the court, of course, and in the  proper cases, the less 
surprise there is at the tria l, and the more likelihood there is tha t 
there will be some kind of a set tlement of the  case on terms that are 
fair  to both the parties.
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Professor Remington. I  m ight  a dd  th at  one of the  reasons fo r pu t­tin g the  burd en on the  Gove rnm ent  is the  f eel ing  tha t discovery ought 
to be by the pa rti es  with out  havin g come to the  cou rt. As Ju dg e 
We bster ind ica ted , a lot of tim e is spen t on motions fo r disc overy, 
whi ch can be avoided  if, when the  de fend an t goes to the Gover nment  and asks fo r discovery,  the  Gov ernment resp onds, and vice versa . If  
the  Government  has a basis  fo r ref us ing  discovery, it can come in to the judge and give  the  reasons. I t  would be possib le to dra ft  a prov i­
sion which would provide  th at  if the  Government  refu ses discovery, the bur den  would lx? on the  de fend an t to show cause  why he needed the  witnesses in the  face of the  Governm ent’s objection. The bu rden  
of coming forw ard  with  just ificatio n can be p ut  on the  defe ndant. But  
the  whole th ru st  of rule  16 is to  make discovery vo lun tar y in 99 out  o f 100 cases, so th at  taking  court tim e is the exce ption ra th er  than  the 
rule . In  pra ctice,  parti es are more  a nd more  hand lin g discovery with ­out the  re quireme nt of a formal motion to  the court.

Mr. Den nis. Of course, th at  is the  tre nd  in the civil case. Bu t Mr . 
Th ornb erg’s co nten tion  is .that we can not equate th is kind of  t hi ng  to 
a c ivil case, and th at  we are going  too fa r in th at , a nd  tha t it is for  the executive branch  to dete rmin e, fo r instance , wheth er a man should  be 
arr est ed , or  wh eth er the Governme nt should give  out  its  witn ess list or  not,  those are  executive fun ctions, acc ord ing  t o him. T fake  it, you 
gentlem en would ra th er  th ink they are  jud icial fun ctio ns?

Ju dg e Lumbard. Yes.
Mr. Den nis. A fun dam ental confl ict of  phi losoph y und erl ies  th is  problem.
Pro fes sor Remington. I  migh t say,  Congres sman, th at  the re was a 

prop osal which the comm ittee  c ircula ted  which would  have  a llow ed a 
jud ge to accept a plea to a lesse r offense wi tho ut the  concurr ence of  
the. Governm ent.  On recons iderati on,  the  comm ittee,  recogniz ing  the  
imp ortanc e of  the  separat ion  of powers question, conc luded th at  a re­duc tion  in charg e was an executive  fun ctio n. Tha t ame ndm ent  to rule 
11 was no t forw ard ed  by the  adv isory comm ittee.  So the  adv isory 
committee has  been sensit ive to the  intere st of the  executive branch . But  the decision  to take a person into  cus tody is in the  view of  the 
adv isory commit tee,  probab ly one of the  most im po rta nt  decisions affecting th at ind ividual and  ou gh t there fore  to be made bv a person 
who is neutr al and  del ached, and  able to look at both sides of  the issue.

Mr. D en nis. These  are very  im po rta nt  ques tions  and  no t easy ones eith er.
Ju dg e T iiomren. And the  pra cti ce  differs so in differen t dis tric ts. Some di str ic ts have  an omnibus  he ar ing practic e, people come in and 

have  a very  few sessions befo re a judge. In  some o the r di str ict s whe re 
the y do not have it  th e U .S. att orne y know s wha t t he  judges are go ing  
to require him to  disclose. And the defe nse  lawyers  pr et ty  well know 
it,  too. An d when the y go and requ est certa in informa tio n, usu ally the  Governmen t att orney gives them  every thi ng  he knows the  jud ge  
will requ ire them  to give. And  so von do not have to come to court all the  time fo r i t, o nly fo r th e occasional dis puted  p roblem.

Ju dg e W ebster. Congres sman Den nis,  the re is one othe r aspec t. I 
agree complete ly wi th what J ud ge  Thomsen and  P rofes sor R emington  have  j ust  said . Bu t I th ink  ther e is i nhere nt in th e Governm ent’s a rg u­
ment the  problem  th at  confronts the defense counsel in tryi ng  to
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demonstra te th at he needs to know the names of witnesses. The under­
lying assertion on his par t is tha t he cannot properly prepare  his ease 
unless he knows who the witnesses are going to be. And tha t in effect, 
it seems to me, requires him to prove a negative. And I do not know 
how he does that. It is inherent that he would like to know who is 
going to come in to testify. But I do not know how he would ever 
prove that he cannot prepare his case without knowing.

Mr. Dennis. Of course, in another way it  is almost axiomatic tha t 
he does need to do it. This is a tough question, because I can see the ir 
point too, about the harassment of the witnesses, and so on, there is a 
real balancing of interests in this respect.

Judge Lumbard. May I mention a fundamental practice which I 
think  we are all aware of but which has to be kep t in mind in this 
whole subject of discovery?

In most criminal cases the defense counsel is not fully informed by 
his client as to  what the facts of the case are, and he does not learn 
them unless and until he finds out what the prosecution knows. And 
this is one of the fundamental reasons why as full a discovery as pos­
sible wi thin proper limits, and safeguarding  as much as we can wit­
nesses and other factors, is going to be of assistance in reaching the 
righ t result at the t rial and the righ t kind of a settlement by way of 
pleading.

Mr. Dennis. There is a lot of tru th to that.  Of course, if the de­
fendant came more or less clean with his counsel, they usually would 
at least know who the main witnesses were, as a mat ter of fact. Tha t is 
another side of it.
Judge Lumbard. They usually have a pretty good idea.
Judg e Webster. I  think that  you will find too, th at the provisions 

in the rule accord the tria l judge wide discretion and wide power 
to control not only whether the information is to be given at all, but 
also what use is to be made of the information in terms of harassment. 
When the situation warranted it, at the same time as T ordered the 
information supplied I directed that the defense counsel or his client 
should not approach the witness i f I  thought  there was a valid reason 
for keeping the witness free from fear of harassment.

So the tria l judge has a lot of control and a lot of flexibility under 
this rule, I th ink all he needs.

Mr. Dennis. T thank all of you gentlemen.
Mr. H ungate. Thank you. We will be in touch with you a t a later 

date.
Mr. Smith. Mr. Chairman,  I  have one question. Judge  Webster jus t 

touched on it.
What is your experience as a tria l judge with harassment, intimida­

tion and possible murder, and so forth,  of witnesses?
Judge Webster. I missed the first two words, Congressman.
Mr. Smith. What has been your experience as a t ria l judge in this 

field of harassment and intimidation in criminal law?
Judg e Webster. T think tha t in the 10-year span  between the time 

I went on the bench as a trial judge and the time I was a U.S. attorney 
a lot of change took place. I used to have more problems as a U.S. 
attorney. I had very little problem as a distr ict judge with tha t 
type of activity. You know, of course, too, tha t provision for taking 
witnesses into protective custody can be utilized if we reached tha t 
point  of concern.
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Ju dg e Thomsen . There  are  eases. We have had two  mu rde rs of  
witnesses  in the  di str ict  of  Mary lan d within the  las t 2 'years . So it  
is tru e that  it is not limited  to New York . It  is whe rever, 1 th ink,  
you get  into  the  big  league of crime, is whe re the dang er  increases 
a great  deal. Un fo rtu na te ly , Bal timore  h as gotten int o the  b ig league.

Mr. Hu ngate. It  may  he a question of time . If  the defen dan t did 
no t know the  iden tity of the prosecutio n's witnesses  un til  the day  of  
a t rial , then the  pro tec tive custody would  he o f a s ho rt durat ion . Th e 
ea rli er  a defen dan t lea rns the  names  of the  pro secutio n's witnesses, 
the  lon ger  the pro tec tive  custody  may have  to he.

Judge . W ebster. Most of  these cases seem to invo lve narcot ics  prob­
lems, cases of th at  kind . I will ment ion one case in which, under a 
Supreme Cou rt decis ion, I fe lt th at  the name of  the  inform an t had  
to  he disclosed . In  doing so 1 gran ted  the  Government  a per iod  of  
tim e in which  to locate the  infor ma nt and  to tak e necessary  steps to 
prote ct  him befo re the  name  was  disclosed. Th ere are all so rt of d if ­
fer en t ways to go a bout it  in special situations.  The  rule con templat es 
the  normal situ atio ns.

Mr.  Smi th . A nd your  adv isory comm ittee  in the Judicial  Co nfer­
ence kept those matt ers well in min d as von discu ssed  in the  new 
rule s?

Ju dg e W ebster. Yes, s ir.
Mr. H ungate. Than k you again, ge ntlem en.
Ou r final witnesses tod ay are from the  Cente r fo r Law  and Social 

Pol icy , the  pub lic in ter es t law cen ter loca ted here  in 'Washington . 
Ho wa rd Lesnick , pro fes sor of law at the  Un ive rsi ty of Pennsylva nia , 
and Mr. Her be rt Semmel, attorn ey, will te st ify on behalf of  the  
Cente r. G. Jame s Pr ick,  att orney, will te st ify on beha lf of the  W ash­
ing ton  Council  of Law yers. Mr. Semmel and  Mr. Fr ic k are also 
ap pe ar ing on beha lf of the  Nat iona l Associatio n of Defense Lawyers . 
We app rec iate your  pat ience and  we are  gla d to  hav e you with us 
today.  You may proceed.

TESTIMONY OF HERBERT SEMMEL, CENTER FOR LAW AND SO­
CIAL POLICY, WASHINGTON, D.C.; HOWARD LESNICK. SCHOOL OF
LAW, UNIV ERSITY OF PENNSYLVANIA, PHILADELPHIA, PA.;
AND G. JAMES FRICK, WASHINGTON COUNCIL OF LAWYERS,
WASHINGTON, D.C.

Mr. Semmel. T hank  you,  Mr. Chairma n. T appre cia te the  op po rtu ­
ni ty  to a pp ear liefore you. I am Herb ert  Semmel .

On my rig ht  is Pr of . Howa rd Lesn ick. And  on my lef t is Mr. Jame s 
Fr ick,  who is the executive  dir ector  of the "Washington Council 
of  Law yers. .

I am going  to be t alking  alx iut the  subs tance of  th e rule s which are 
pre sen tly  befo re the  committee.  Profe sso r Lesnick  will add ress him­
self pr im ar ily  to the  rul em aking  process, and br ing some con sidera ­
tions  abou t that,  process to  the committee.

I have sub mi tted to the comm ittee a prep ared  sta tem ent which I 
request be pu t in the record.

Mr. H ungate. "Without objection, it  will  be made a par t of  the  
reco rd. (See p. 1SG.)
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Mr. Semmel. In general , Mr. Chairma n, we ur ge that  the  com mitt ee 
appro ve  the  proposed rules if a small numb er of  cri tical changes are  
made  in the  rules. We believe that prop er  respec t fo r the  rul em aking  
process should not lead  the committee to tin ke r with var ious minor 
changes  which we mig ht have suggested. We  do t hin k,  however, th at  
the re are  ce rta in  matt ers, pa rti cu larly  those rai sin g constitu tional 
issues, in which the c omm ittee  has a function to  p lay  a nd in which the  
Congress  has a  funct ion  to  plav in the  ru lem aking  process.

The situa tion of  the  criminal  rule s is subs tan tia lly  dif ferent  than  
th at  of the  evidence rule s, where  serious  questions were rais ed as to  
whether the  Sup rem e Court  acted  w ith in thei r p owe rs u nder t he Rules  
En ab lin g Act . These crim ina l rules are mat ters  of procedure. Bu t 
the re are  area s, pa rti cu la rly  of  a con sti tut ion al na tur e, to which we 
feel th at  the committ ee and  the Congres s should  pay  pa rti cu la r 
att ent ion .

There  is anoth er leg isla tive  m at ter which  I will  b rin g to your a tte n­
tion. An d th at  is. that  if  the proposed  rule  1G is app roved,  the n we 
would  suggest an ame ndm ent to the  Jencks  Act which dea ls with 
disclosure of s tatem ents o f wi tnesses  before tri al .

I would like  to addre ss myself first , to rule  11. in which the  ma jor  
change is a reco gni tion  of  the rea lity  and pract ice  o f plea ba rgaining  
and the  r egula tio n of th at  process. There  seems to be some controversy 
wi th resp ect to th at  provisi on,  in the sense th at  the rule would allow a  
wi thd raw al of  a plea  if  the jud ge reject s the ba rga in and  ind ica tes  
th at  he would issue a sen tence  in excess o f that  which had been agreed  
upon. I t  seems to us to  be a ru le wh ich is emi nen tly  fa ir.

There  has  been some discussion  about the  necess ity fo r the  recogn i­
tion of gu ilt  in conn ectio n with a plea of gu ilty. I th ink th at  the 
rea lity  of the  plea ba rgaining  process, a t least in some cases, is  th at  the  
de fend an t assesses the  evidence again st him and  determ ines th at a 
gu ilt y plea is in his  best inte rests, even tho ugh he may feel th at  his 
innocence could be m ain tained at t he tri al . T he plea ba rgaining  in t ha t 
sit ua tio n is a two-way street . An d if  the  defen dant is going to  be 
sub ject ed to a hig her penal ty,  he sho uld  have the  rig ht  to proceed 
to  t ria l.

Now, T th ink the  rule will clearly  facil ita te  the ple a ba rgaining  
process and  avoid unnecessary  tr ia ls  bv taking  the defen dant out of  
the  pos ition where  he has  to plav somewhat of  a guessing game with 
the  judg e. In  ma ny s ituations the defen dant reaches some u nd ersta nd ­
ing with the  V.S . att orney, but the n mus t make his assessment of 
wh eth er the  jud ge  is going  to accept the  arrangeme nt.  Tn some cases, 
and pa rti cu larly  w ith jud ges  who have  a rep uta tio n for he avy sentenc­
ing . the de fen dant may decide  it is in his int ere st to go to  tr ia l, because 
he fea rs the jud ge will not accept the  barga in.  Tn fac t, he may be 
wro ng,  and  the  jud ge  might be perfe ctly wi lling  to accept it. Un der 
the  proce dure o f the  rule the defen dan t can plea d gu ilty , and the judge 
will exam ine the presentence rep ort and the  barga in and  then advise 
the defen dant and the  prosecut ion as well if  the  arrangeme nt is ac­
ceptable. Tf not. the  defen dant the n can eit he r continue with his plea  
and  a llow the jud ge to sentence h im o r w ith dra w it.

There  is one m at te r with respec t to iade 11, which we were con­
cern ed abo ut, and with respect to which we w ould recommend th at  the 
ru le be amended . And th at  is the advice to be given to the  defen dant
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before  a ple a of  gu ilt y is accepted. Now, in the case of Boy kin  v. 
Alabama, 395 U .S. 238 (196 9), the U.S . Supre me  Co urt very  cle arly 
specified the  kin ds of  rig ht s which the  de fend an t mu st be adv ised  of 
before  he p lead s guil ty.  One of  them  was his fi fth  am end ment p riv ilege  
ag ains t sel f-incrim ina tion. And anoth er is his ri ght to a ju ry  tr ia l. 
An d the th ird is his  r ig ht  to confront the  witnesses  a ga inst him.

In  additio n, othe r cases have e stab lish ed th at  i f the  defe nd an t is not 
rep resented by counse l, he has  a  righ t to  be inf orm ed before  a  plea is 
made th at  he  is en tit led  to counsel, and th at  counsel  will be a ppoin ted  
if  he is ind igent and cannot ret ain  counsel.

Now, fo r some unexp lained  reasons, thes e specific  rig ht s were not  
included in rule  11(c) . which listed the  advice the cou rt must give 
to the de fen dant befo re accept ing  th e plea . Inste ad , the rul e pro vides 
only  in effect th at  the  de fen dant  must be told th at  he has  a right to 
ple ad not gu ilty , and th at if  he does ple ad gu ilty,  the re will  be no 
fu rthe r t ria l. The adviso ry committee conten ds t hat th is l imited advice 
is sufficient to exp lain to the  defen dant his  righ t to a ju ry  tr ia l, and 
so on. The problem  is th at the  advice specif ied in rule 11(c) wou ld 
pro bab ly exp lain the rig ht s only  to a law yer who  know s there  is a 
righ t to a ju ry  tr ia l, a ri ght to co nfront  witnesses,  and  so on. But  if  
th e defen dant does no t know that  he has a ri ght to  a  ju ry  tr ia l, the n 
sim ply  tel lin g him  th at  there will  be no fu rther  tr ia l does no t make 
him  aware  of  the fact  th a t he has  a ri ght to  a ju ry  tr ia l which he  is 
wa iving by p lea din g guil ty.

Th e same is time fo r the righ t to confront  witnesses and  fo r the  
fif th ame ndm ent  privilege  again st se lf- inc rim ina tion. The  adv isory 
committ ee notes seem to indica te th at  by tel lin g the  d efen da nt  he has  
a rig ht  to plead not gu ilt y and have  a tr ia l th at  the defen dant is in ­
form ed th at  he need not  incrim ina te him sel f an d need not take  the  
sta nd  at  a tri al , and  th at  th e ju ry  wi ll be i ns tru cte d th at  they may no t 
draw  any  adv erse  inferences from his fail ure to take  the  stand.

Now, in practic e, I th in k most Federal  jud ges tod ay are  g iving  the  
specific  ins tructions, whi ch we recommended be included in the  rule , 
because the  Sup rem e Court  decision in Boy kin  specif ically  requires it.
I am not clear why  the proposed rule s om it th is.  In  most situa tio ns  
it only  take s a few minutes  to  advise  th e de fen dant,  and  i f the  d efe nd­
an t is represented bv counsel and  counsel has  done  his  job  prop erl y, 
then  the  mat ter should  be disposed of  wi tho ut any  substan tia l delay.

So because th is  is a m at te r th at  appears  t o be one of cons titu tional 
rig hts, we would urg e th at  rule  11 be amended to requir e specific 
advice to the  de fen dant on the  matt ers  th at  I hav e mentioned.

Mr. Smith  [now  pres iding ]. Mr. Semm el. if  you will bear with us 
fo r a moment, there  are  some oth er peop le who are coming in to  use 
th is  room at 2:30. And so we are going  t o suggest, if  you are  wi llin g 
to do it. th at  we move next door to 2148. whi ch is the  lib ra ry  of  the  
Ju di ci ar y Com mittee. Th e accommodations are  not as large  as thi s, 
but I th ink they will hold all of us.

So let us a djo urn while we move down the  ha ll to 2148.
[W her eup on, th e subcomm ittee recessed, to  reconvene in  room 2148.]
Mr . Smith. Al l rig ht , Mr. Semmel, wou ld you proceed, please?
Mr.  Semmel. B efo re I  proceed, Mr. Fr ic k has  one comment on rule

I I  th at  he would  like  to make at  thi s time.
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Mr. F rick. Yes; Mr. Smith. My comment relates to rule 11(e) (4). 
In going over the rules, I am somewhat concerned, and as a matter 
of fact very concerned, aliout what a judge should do in the event 
tha t he re jects a guilty  plea agreement. When T say what should he 
do, I  mean what should he do in the future in the terms of the par ­
ticular  case. It  is my feeling that  a judge who rejects a guilty plea 
agreement should recuse himself from any further  proceeding witli 
regard to tha t defendant or any cases relating to tha t defendant.

Mr. Smith. Why is that ? ‘ i
Mr. F rick. The reason I feel that is. if the judge rejects the guilty 

plea agreement, he does so presumably because he feels the term ot the 
imprisonment is not harsh enough. Immediately we have a judge who 
feels t ha t the defendant  before him. if he is to be punished, should 
be punished more harshly  than the prosecutor thinks.

Mr. Smith. That is, if he is guilty.
Mr. F rick. Tha t is, if he is guilty.
What I am concerned about is whether a judge who has rejected 

a guilty plea agreement could go ahead and fairly  t ry that  case. The 
reason I am concerned is th at in some of the issues that come up is 
tha t, first of all, the defendant has pleaded guilty in front  of the 
judge, he has admitted th at he is guilty  at least to some of the charges 
tha t have been lodged against him. So the judge has a bias toward the 
guilt  of the defendant a t the beginning.

Mr. Smith. T do not think tha t is necessarily so, because the judge 
knows tha t this  is an agreement.

Mr. Dennis. Would it not make some difference, maybe, whether 
you were going to have a jury or not ?

Mr. Frick. I certainly think that  would be true. But I am con­
cerned here again with the complete impartial ity of the judge in all 
stages o f the proceedings. We have to remember that  the judge tha t 
is going to be trying this case, in all probability, and deciding whether 
or not to  accept the guilty plea arrangement, has had made available 
to him a pre-sentence report which will explain in great detail all 
the elements of the offense and all the circumstances surrounding it. 
I do not know whether a judge can sit in impartial judgment in a 
case like that.  Of course, the jury  is the trie r of the facts, and pre­
sumably would act as a buffer against any prejudice the judge would 
have toward  prejudging the case on the facts. But again. I feel it is 
important that something, some guidelines at least should be given 
to a judge as to whether he should or should not recuse himself from 
fur ther  proceedings in a particular case where he rejects a guilty 
plea agreement.

Mr. Smith. I  think  i t is an interesting  thought. And it might very 
well turn  upon the par ticula r case.

Mr. Frtck. If  I may offer one example of what the judge might 
do, since he has already previewed the entire case and the presentence 
report, he might rule that certain evidence is inadmissible without 
even permitting counsel to argue the point on the evidence. Tha t 
might occur, because he has in fact reviewed all the evidence in the 
case, and he may feel it is inadmissible, and that  evidence will never 
get to the jury , and the arguments about it will never be heard. Tha t 
is one thin g that a judge might do. And again, I think I would be
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client plead gu ilty in a prev ious  proceeding and  who had rejected an 
agreem ent  betw een the pro secuto r and  myself  as to wha t the  s entence 
would Ik1. 1 th in k my client, going  into  cou rt, if  he is fou nd gu ilty 
by a ju ry , is going  up aga ins t a stac ked  deck of  cards,  he is rea lly  
in  a tough pos ition. And  T th ink some con sidera tion at least should  
be given to wha t a judge should do in ter ms  of recusal fro m fu rthe r 
pro cee ding in the case.

Mr. Blommer  ̂ If  T could make an observatio n at th is  po int , Mr. 
Ch air ma n, first of all. it is not clear to me that  the  judge will have  
a pres entence rep ort . But even if he does, f do not believe th at  a pre­
sentence rep or t reviews the evidence  of the  tr ia l, at least  the pre­
sentence  rep or ts I am familiar  w ith , do not.  Is  t ha t common practic e ?

Mr. F rick . Th ey  do not review the  evidence of the  tr ia l, they  re­
view the  na tur e and the circums tanc es of  offense and  usu ally  the  evi ­
dence,  the  ones I  am  fam iliar w ith , of  wh at happen ed.

Mr. Biximmer. Do they not focus  on the  p ersona l life  of t he de fend ­
an t and his  his tory r athe r than  the offense ?

Mr. F rick . A bsolute ly, they do br ing th at  into  con sidera tion. Bu t 
th e ones th at  1 have  read—an d I do not  know wh eth er we are  in 
jur isd ict ion s whe re the re are any —but  the  ones T have seen go into  
the  circums tanc es of the  offense. I would assume th a t a judge,  in 
dec idin g wh eth er to accept a plea ba rgain  agreem ent , would have  to 
have some inform ation  about  the  case in fro nt  of him. because  unlike 
a situa tion where  you sat throug h the en tir e tr ia l, he has  not heard  
any  evidence with  reg ard  to wha t ac tua lly  happened. And I would 
assume that  he would have  to have  at least  some inform ation  in the  
presentence rep ort  in orde r to  make a de terminat ion  as to wh at 
sentence should be imposed.

Mr. Blommer. 1 just say that  th at  is not in the  rule as prop osed .
Mr. F rk k . I underst and that . I t is not necessary  th at  he has  the 

presentence rep ort . Bu t in fairness to all judges , 1 believe they  almo st 
orde r that up  to decide  wheth er a plea, agre eme nt is a fa ir  one and 
whether it adequate ly pro tec ts th e defe ndant and the publ ic.

Mr. Sm tttt. Tiet me inf orma lly  ask Professor Remington  wh eth er 
the  committee cons idered th is possibil itv  in your discussions and  
determination with  regard  to th is rule , th e possibi lity  th at  a jud ge  
might he pre jud iced by reje cti ng such  a plea .

Professor Remington. Th at  is an obviously im po rta nt  issue. 
Tt was discussed. Cu rre nt ly  in Federal  practic e, for exam ple,  a judge 
who rules on a motion to suppress evidence pr ior to tri al  is not au to­
ma tically excluded from pre sid ing  at the  tri al . Tie may  have  lieen 
con fronted by the  fact that narcot ics  were found in the  pocket of  the 
de fen dant,  and defen dant' s con tent ion th at  it-wa s the  resu lt of  an 
illegal search , and lie mav denv  the  motion  to suppress, but  lie is not, 
au tom ati ca lly  d isqualifi ed. And th at  is a more pre jud icial situa tio n. T 
th ink , tha n a gu ilt y plea in such a case. There  is an op po rtu ni ty  to 
file an affidav it of  the pre jud ice  again st the judge.  And T would 
th ink  it good pra ctice  in case a de fend an t does raise  the  issue in a 
multi judg e cou rt to get anoth er judge to do it. But  the  rule does not 
ma ndate  th at  result , it allow s fo r it. but  as has been pointed out , it 
does not require  it. Some State  sta tutes— Ill ino is, for example—p ro ­
vide  th at  th e judg e shall  he recused autom atical ly.  I t  is an issue,



and it was thoroughly discussed by the advisory committee. And it 
was resol ved in a permissive rat her t han a mandatory way.

Mr. Frick. One of the reasons I brought it up is th at 1 as an at ­
torney, would file a motion in any case to have the judge reeuse 
himself from any fur ther proceedings. If  I did tha t and he refused, 
I would have to appeal. I wonder if we should not consider incor­
porating some form of recusal or recusal guidelines in these rules as 
apparently the other  States have?

Professor Remington. You could have a motion—has tha t been 
handled satisfac torily ?

Would you similarly file a motion to disqualify the judge in every 
case in which the judge ruled on the pretrial motion ?

Mr. F rick. No, I think that is a little bit of a different situation, 
when he is ruling on th at type of a motion, to suppress. rI hat is one 
par t of the evidence that might lx; brought into trial  and can be 
brought into trial.

Professor Remington. I f it is the evidence tha t the defendant had 
narcotics in his pocket, that can he very serious on the issue oi whether 
the defendant was in possession of the narcotics.

Mr. Frick. I agree with that, but-----
Professor  Remington. But that is not the problem, but whether 

the Federal judiciary has been able to handle that  problem. And as 
far  as we could tell, they had been. So it is the conclusion that  they 
could have probably adequately handled this problem.

Mr. Smith. You say. Professor Remington, tha t some State statutes 
require it automatically?

Professor Remington. Yes.
Mr. Smith. Which is what Mr. Frick is suggesting.
( Io ahead, Mr. Frick.
Mr. Frick. That  is one item tha t T did want to bring to the com­

mittee’s attention. That, is basically all that I had—I have to say 
about it. And I hope that  it will he considered in the final dra fting 
ofcthebill.

Mr. Semmel. T would like to go on to rule 32, which also relates 
to pleas and sentencing, and take up two issues. Basically, the major 
change in the rule is tha t it provides for mandatory disclosure of the 
presentence report, except if disclosure will be harmful to the de­
fendant. or if it will cause harm to other persons. And. of course, the 
change in this rule is tha t the practice is now discretionary with the 
judge, and in fact, in many Federal districts there is no dis­
closure of the presentence reports to the defendant. This is a rather 
strange procedure, because we have a system in which the most elabo­
rate procedural safeguards are set up concerning trials  involving 
guilt. However, in fact, guilty pleas account for somewhere near 
approximately 90 percent of all convictions in Federal cases. The 
major question in most criminal cases is not whether the defendant 
is guilty, but in fact whether the defendant shall be sentenced to im­
prisonment, and if so, how long. And then the judge proceeds to 
make that determination based on information which has come to 
him which the  defendant may not know of, and which in fact may 
be wholly erroneous. Of course, the probation officers go out and 
obtain a variety of information. Some of it may be very accurate. 
On the other hand, some of it may be gossip, and some of it may lie
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a malicious neighbor, and some of it may be someone who is under 
investigation by the police and who is anxious to cooperate, and thinks 
the police will be more lenient with him i f be will supply derogatory 
information. _ *

In many cases the information in the report is not obtained directly 
from the informer, tha t is, obtained by the probation officer who at 
least has an opportunity to ask some questions and make some judg­
ment of bis own. The probation officer gets some information from 
local police fdes, and be gets information from the F BI , and various 
other law enforcement agencies which are based on material in their 
files, and so the informer  never ta lked to the probation officer.

The result is th at undoubtedly there are some cases where defend­
ants are being sentenced based on misinformation. Xow, these cases 
do not surface all the time. For one th ing the defendant, if he can 
never see the report, can never later complain or contend tha t he was 
sentenced based on misinformation. There is a New Jersey case which 
I have cited in my wri tten testimony on page 11, in which the defend­
ant was convicted of forgery and was sentenced to 3 to 5 years, but was 
sentenced to 7 consecutive terms. After he was in jail for 8 years he 
was finally able to discover that  there was e rror in the presentence 
report, and he was thereupon released. Had  the  information been cor­
rect in the first place, lie probably would not have served more than 
approximately a year in prison.

So that the sentencing process, the central area in the whole criminal 
justice system is operating  in somewhat of a vacuum.

There were some arguments which were received-----
Mr. Smith. I assume, Mr. Seinmel, you are in favor of the rule as 

proposed ?
Mr. Semmel. Yes; I am in favor  of the rule. I  only make the point— 

perhaps too strongly,  because in the communications received bv this 
committee, particu larly from some Federal judges and IJ.S. a ttorneys, 
there was some opposition expressed to this rule, primarily on the 
theory tha t sources of information which would dry up and they 
would refuse to come forward if the defendant had a right to inspect 
the report.

Mr. S mith. Under the proposed rule, though, apparen tly the court 
still has the righ t and the discretion to protect those sources if the 
court feels that this  is important.

Mr. Semmel. I think that  is right. And I think that  largely takes 
care of the problem, assuming the problem existed. The American Bar 
Association Committee on the Standards on Sentencing looked into 
this matter, and concluded that there really is no problem, because 
there are a number of States in which disclosure of the report is man­
datory, and there is no evidence tha t there is any more difficulty in 
those. States  in obtaining information than there is in States  in which 
the report is not made available as a general matter.

So that as far  as the rule goes, we support it.
There is one fur ther  matter, however, which we think should he 

included in the rule as a matter of constitutional compulsion. And 
that  is the question of an evidentiary hearing  on matters which the 
judge will take into account in sentencing. If  the defendant raises a 
good faith dispute over information in the presentence report, the 
rule simply provides that the defendant shall have the opportunity to
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comm ent upo n the  rep ort. I t does no t pro vid e th at  he h as the  righ t to 
presen t any  evidence  to  rebut inform ation  in the  rep ort . And fu rther ­
more, it does no t provide  th at  w here  necessary lie migh t even have the  
righ t to cross-ex amine persons who have given inf orma tio n which is 
de rog ato ry to  him  and which may res ul t in a very  heavy sentence.

I th in k in con sidering the  necessity  fo r th is  the  committ ee should  
tak e into accoun t w ha t is probably the  a tti tu de  of  most di st rict  ju dges 
wi th respect to the  pro bat ion  report s. Now, I have quo ted i n my wri t­
ten  s tat em ent from one judge, li e  sa id th at , [T jh is  co urt  has grea t re­
spec t for  the prob ati on  service in  th is  an d o ther  di str ict s, and  1 believe 
as a whole they are a g roup  of officers who a re extre mely objec tive,  ve ry 
concerned  wi th  the wel fare of the de fend an t whom they repo rt on, 
and  are  also at tend an t to th ei r du ties as officers of  the  cou rt. An d 
when  the  sta tem ents are  made cat ego rically, as the y are  made here , 
the  court  has  no alt erna tiv e bu t to accept as tru e the  inf orma tio n 
furnish ed  the cou rt, which in tu rn  was obt ained by the  prob ati on  
officer from  the F B I and th e Narcotic s B ureau.”

Now, the  la st po rtion  of  that  qu ota tion e xplains  one o f th e problems 
th at  we have  here . Th e pro bat ion  officer wen t out  a nd  d id  h is job in a 
prop er  ma nner.  B ut all the  in form ati on  th at  he sub mi tted came to h im 
from  t he F B I and the  Narcoti cs Bu reau ’s files. Now, when the  Nin th  
Ci rcui t Co ur t of Ap peals  looked at  th at  confiden tial file, the  cour t 
sa id : “To  say  th at  it  corr obo rate s the  very broad cha rges con tain ed 
in the presentenc e repo rt is an ove rstatement.  Moreover , it  con tain s 
no thing  to  show, r athe r t han to assert , that  the i nfor man t was reliable , 
or  otherw ise  to ve rif y the  serious  cha rge  made again st Weston . It 
appears  f rom  the  r ecord in t his  case th at Weston’s house w as se arched  
af te r the  ar re st  and no thing  was fou nd, no r was any nar cot ics  fou nd 
on h er person or in h er p urse.”

In  this  p ar tic ul ar  case, the cou rt was deali ng  with  a first offender in 
a narcot ics  case, and announced an int en tio n to sentence t he  de fend an t 
to 5 years.  A fter  looking at th is rep or t, t he  court  incre ased  th e s entence 
to 20 yea rs, whi ch ult im ate ly the  n in th  cir cu it reve rsed  because of  t he  
un relia bi lit y of d ie  c ou rt  report .

Mr . S with . Supposi ng  in that  case the  court  had not announced 
ahead of tim e wha t kin d of sentence he was going to mete  out, would 
the re still  be a  question about the con sti tut ion al ity  ?

Mr. Semm el. Aes; I thi nk  so. I f  we com pare the  sit ua tio n to two 
cases  w here  the  Sup rem e Court has  h eld the re must lie an ev ide nt iar y 
hearing. I th ink the  con stitutio nal  issue becomes clea r. One is in the 
paro le. An d the second is where  the  law provides for a sup pleme nta l 
sentence over and  above the  norm al sentence fo r the  offense, because  
ol some othe r cond uct unr ela ted  to  the  offense, such as a mu ltiple  
offender sta tute.  the  sexiffil psyc hopath, a nd so on.

Now. in those s itu ations the  Supreme C ourt has  held  th at  due process 
requ ires  a separat e ev ide nti ary  he ar ing to determ ine  if. fo r example, 
the de fend an t has  co mm itted the act which  leads to  h is parole  revoca­
tion . Now, the  situa tio ns  are very  s im ila r in a sense, t ha t in each case 
1 lie defe ndan t is convicted for cer tain kin ds of conduct. Bu t the  issue 
befo re the  cou rt is not only the  conduct th at  he was convicted of. bu t 
some oth er cond uct of  the defen dant.  I lie parole  revo cation is some­
th ing which  happens af te r he  was conv icted  but which is going to pu t 
him back in jail.  I he presentence rep ort is so methin g w hich hap pen ed



178

before the convict ion but which will also mean that he will have to go 
to jail. But in those situations I thin k that if necessary, where app ro­
priate , and where the issue is bona tide, the defen dant  should have 
a right to cross-examine the witnesses against  him. Now, in some cases 
that would not be necessary. In some cases the judge might reject the 
inform ation in the report  and say he will not take it into account in 
sentencing. In other cases the judge might lx* satisfied from the 
defen dant ’s statement, or whatever positive evidence he could present, 
that the inform ation was false. But I think there will be situ ations in 
which the only  alternative is to allow the defendant to cross examine 
the witnesses. In most of the cases this  should not present any substan­
tial problem. In the parole revocation case the Supreme Court did 
indicate  that perhaps the right to confront a witness is not absolute 
if  it was necessary to prevent risk of harm to the witness. And  if that 
is the constitut ional standard, then I think  that would also be appr o­
priate  in this case. But those, I think, are rare situations.

Mr. I )ex xi s. What is t he revocation case ?
Mr. Sf.mmei,. It is Morrissey v. Brewer,  408 T’.S.  G71.
Mr. S mith . The two situations  are not exa ctly  identical, of course, 

because the revocation of parole rests upon an alleged violat ion of  the 
terms of  parole. And, therefore,  I certain ly agree with the Supreme 
Court tha t he ought to have a hear ing and confront witnesses. The 
other situation, the presentence report,  is background material for  the 
judge in using  discret ion in sett ing a length of  sentence which is dis­
cretionary with him. So they are not exa ctly  identical. An d it may 
very  well be that the provision in the proposed rule that the court shall 
afford the defendant or his counsel an opportu nity  to comment will 
answer your little  caveat here, in that it would seem to me that if the 
defendant and his counsel are not. learning what is in a presentence 
report, and they say. that is not so, that was not me, it was my cousin, 
any judge , before using that material in making up his  mind as to what 
sentence to give , would afford some, kind of  evid entiary hearing, I 
would think, if  he was go ing to use it.

Mr. Semm el. If  I was confident of that T would not recommend the 
change. I do not think judges do that.

Mr. S mith . It takes more time and builds up an alrea dy busy 
schedule.

Mr. Semmel . And that is the problem. And I recognize that  time is 
always a problem in these cases. „

Mr. Dex xis [ now pres iding!. O f course, the problem with what you 
suggest is that, you are going to  have a second tr ial almost every time 
on the question of sentence. And I see the thrust of what you are sav ­
ing. A good judge would cure it, because a good judge in the case that 
Mr. Smith suggests,  if  there was a real question raised of  fact, would 
inform himself. But if  you get a rule which says he has got to do it, 
you are g oing to have another tr ial ever y tim e there is a sentence. A nd  
I do not know whether that is practical or not.

Mr. S emm el. I f  we had all good judges , we would not need so many 
rules.

Mr. D ex xi s. Tha t is right.
Mr. Semm el. But there is a wide variety among judges. T thin k 

the time problem is the same kind of  problem which comes up all the 
time, that whenever you talk  about due process, due process takes time.

Mr. Dex xi s. True.



179

Mr.  S emmel. I do not th ink the  resu lt will ac tua lly  be a second t rial  
all  the  time. 1 do th in k the  jud ges  sentence based  on some inf orme r 
who says  th is person  who is found with one gr ain of  hero in is a majo r 
narcot ics  dea ler,  and  the  defen dant says. I am ju st  a poor junkie . 1 
th in k th at  def endant should not lx* sentence d because he is a majo r 
narcot ics  dealer. And if the  judge is goi ng to take th at  into  acco unt,  
then the re should  he a hea rin g in  th at typ e of  situ ation .

Mr. Dennis . Th ere is som eth ing  to what you say. I doub t if  you 
can get the  cou rt, tho ugh, to say th at  you have  got a constitu tional 
rig ht  to  due process to an ev ide nti ary  he ar ing pr io r to sentence. It  is 
not quite  the same as a parole  revo cation or  second offense, because 
there  you do have to prove a defin ite fac t, o f course,  in orde r to ju st ify

i  what you are doing .
Mr. Semmel. It is t ru e th at  in the  sen tencing case the re is a dis cre ­

tio na ry  element in the jud gm ent. But  very of ten  it is ap pa rent  t hat  the
» judg e in fact  relied on the  sta tem ents in the  presentence rep ort  in the

sen tencing based on th at  informa tio n, jus t as in a parole  revo cation 
the de fen dant  would  be sent back to prison based on a specific fac tua l 
de termination. And  I th ink  in p rac tice  th ey may  lx4 v ery close, in effect.

Mr. Dennis . Th at  is an int ere sti ng  ques tion.  O f course , the rule  say s 
the  defe ndant could  comment. I suppose he would be g iven  a chance to 
deny  it and put  for th a lot of  a rgu ments . And if he did  a good job. of  
course , a court, who was si tt in g there conscientiously  ought to  then  
call in some people.  Bu t it is t ru e some of them  do and  some do  not.

Mr. Semmel . I th ink that is prob ably wha t happens  l ig ht  now.
Unle ss there are  more  questions to th at  rule . I would like to ta lk  

about discovery , rule 16 and  to  some extent  the notice of alibi  rule, 
rule 12.1.

One of  the  app roa che s which  th is rule  tak es is the  so-ca lled pa ri ty  
app roa ch to pretria l discovery, which  sugges ts th at  if the  de fend an t 
is going  to  be given  a certa in amo unt  of  discovery rig ht s again st the  
prosecution, that  the pro secution shou ld lx* given like rig hts aga ins t 
the defen dant.  I th ink th is app roa ch ignores somewhat the  rea lity of  
the  resources of  th e pa rti es  in pretr ial  inv est iga tion, as well as rai sin g 
serio us con sti tut ion al problems under the fifth and  six th amendm ents .

Now. when we are  dealin g with pretr ial  disc overy we hav e to  realize 
that  the prosecut ion has ava ilab le to it what is pro bably  the  best nre-  
tri al  discovery  device ima ginable, which is the  gran d ju ry . The  Gov­
ernment is free to call witnesses,  i nclud ing  potential defense witnesses.

• before  th e gra nd  ju ry , and  to question them  at length . They can make
tra ns cr ip ts  so th at  the y will have  them  ava ilab le fo r tr ia l in case the  
defense witnesses in any way att em pt to  cha nge thei r sto ry  at tr ia l. 
The def endant is not even assured th at  he wil l have a like  benefit of  
Government  witnesses cal led  before the  gran d ju ry , because the  law 
does not requ ire the  Gov ernment to ma int ain  a tran sc ript  of grand 
ju ry  proceedin gs. And  in man y cases th ere are  no minutes taken of the  
gran d ju ry  t estim ony.

In  addit ion , even if the y are  taken,  t he Gov ernment very ofte n uses 
hearsay tes timony  before the  gran d ju ry , which is p ermissib le, so tha t 
the  perso n who test ifies  at the  g rand  jur y may be the F B I investi ga tin g 
officer, hut  the  witn ess at the tri al  is the  actual  person  who observed 
the conduct,  but  w ho has not test ified be fore  the gran d iu rv .
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In addition to the grand jury, there is available to the Government 
the  vast resources of local law enforcement authorities, the FB I and 
the other various Federal agencies engaged in law enforcement.

Perhaps some indication of what is available to defendants is the  
fact that  the Criminal Justice Act provides a limit of $300, except in 
extraordinary  cases, for all pret rial investigation and experts on the 
part of defendants. And even when we get defendants  who are not 
indigent, the average defendant spends so much of his money in at­
torney’s fees tha t he has little, if anything , left  for investigative 
resources.

In fact, the advisory committee states tha t the Government nor­
mally has resources adequate to secure much of the evidence for trial.
It  is really only in exceptional cases that the Government, in the  opin- 4
ion of the advisory committee, needs discovery agains t the  defendant, 
but the rule here is one of general applicability, which establishes some 
very extraordinary rights on the p art  of the Government to discovery. 4
For the first time, discovery against a defendant  is unconditional.
Until now the Government’s discovery against a defendant has been 
conditioned on the defendant’s seeking discovery from the Government.

Second of all, the discovery has been expanded particular ly to in­
clude names of witnesses the defendant  intends to call at the t rial. And 
in addition, the defendant now is obligated to provide any physical 
evidence and any documentary evidence tha t he intends to use at
trial. •.

Now, I  think  Professor Remington earlier, in referring to the con­
stitutionality  of this kind of unconditional discovery against defend­
ants, referred to the o ft cited opinion of Justice Traynor in the Cali­
fornia Supreme Court, Jones v. Superior Court. I  think, however, tha t 
case illus trates just how narrow a situation he was talking about. And 
the subsequent decision of the Califo rnia Supreme Court illustrates 
why we believe tha t the proposed rule 16 is unconstitutional as applied 
to defendants. In the Jones case the discovery was limited to issues re­
lated to impotency, which was a defense in a rape trial,  and it  was held 
tha t the defendant had to provide information relating to that  
defense.

Now, in tha t situation there was nothing tha t the defendant was 
going to provide the Government which could possibly incriminate 
him of the rape; all he was going to do was give the necessary informa­
tion to the Government to prepare fo r his defense of impotency. There 
was nothing which the Government could use in its affirmative case. 4

Later on the California  Supreme Court had another case, Crud- 
honime v. Superior Court, 2 Cal. 3d 320, 466 P. 2d 673, 85 Cal. Rptr.
129 (1970), which was an attempt there to obtain the same kind of 
discovery, including names of witnesses, and documents, for use in a *
criminal trial.  And the California Superior Court rejected the dis­
covery and said tha t the Jones case had to be analyzed in the light 
of the policy considerations there. Th at the  issue is whether the in for­
mation supplied by the defendant could be of use to the Government in 
its case in chief, so that the informat ion supplied by the defendant 
would then be used by the Government to convict him. And then, they 
gave several examples of situations in which tha t might occur. I n the 
case of the defendant in a murder cast' if he intends to call a witness to 
testi fy tha t the defendant killed in self-defense, pre trial discovery of
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th at inform ati on  could  pro vid e the pro secutio n wi th an  eyew itness to 
th e de fend an t’s homicide. The effect  of  disc los ing  the names of  wi t­
nesses which a d efen da nt  int ends  to  ca ll only  a s a  l as t r esor t t o t es tify 
in his defe nse is t o pro vid e the pro secutio n wi th tes tim ony which can 
be used in makin g its  pr im a facie case. And th is  ju st runs  rig ht  up 
ag ains t the ent ire  pr inc ipl e of  the  pri vil ege ag ains t se lf- incri mi na ­
tion, th at  the  de fen dant cannot be forc ed to  provide  the  prosecutio n 
wi th t he  evidence  to con vict  him.

Xow, one of the  problems wi th th is rule , whi ch Pr ofessor Lesnick 
will  tou ch on at  sligh tly  gr ea te r len gth , is the  fact  th at the Supreme 
Cou rt  in the ru lem aking  process does no t con sider specific  situa tio ns  
in the nor ma l case and con trover sy con tex t and does not pu rp or t to 
he ma kin g a constitu tional ad jud ica tio n. Never theless,  the fac t th at 
the Supre me  Co ur t has  prom ulga ted  rules ca rri es  wi th  it  a ce rta in  
am ount of force . A nd  a t least one di str ic t court  has  re ga rded  th e rules 
as ha vin g a pre sum ption  of co ns titut ion ali ty , an d they  are not about 
to overrule  tlie Supreme Court . So th at  the  likelih ood  is th at at  leas t 
the low er court s are no t going to  give  much at tent ion to these con­
st itu tio na l issues because of  the fact  t hat  t he  S uprem e Cou rt  h as pr o­
mulg ate d the se rules.

The same constitu tio na l problem aris es un de r the six th  amend ­
ment. I  th in k it is pe rhap s even  cle are r un de r the six th  amend ment, 
whi ch pro vides th at  the defen dant sha ll have  the ri ght to  have com­
pulso ry process fo r o btain ing  witnesses in his  fa vor. An d th is  has  been 
he ld to include, of course, the righ t to  ac tua lly  hav e the witnesses 
tes tif y at tr ia l, and to pre sen t o ther  ev idence at  t rial .

Xow, rul e 1 6(d ) wou ld imp ing e up on thi s r ight , because i t would  per ­
mit the co ur t to refuse  t o allow the  witnesses  t o te st ify at  t ri al , oth er 
th an  the  defen dant,  if  the  de fend an t fail ed  to provid e a lis t of  witnesses 
pr io r to tri al .

Xow, the  arg um ent, of  course, in fav or  of  the cons titut iona lity of 
th is  provis ion  is th at  since the de fend an t is go ing  to reveal  the  in ­
form ation  at  tr ia l any way, why there is no ha rm  in ha ving  him reveal 
it before  t rial . Bu t the six th  amend ment sim ply  says th at  t he  defe nd ­
an t has  th e righ t to p res en t ev idence at  tr ia l. I t does not say  he ha s th e 
righ t to do it  if he coo pera tes wi th the prosecutio n by te lli ng  them 
before  tr ia l who t he witnesses  ar e goin g to  be, or  w ha t hi s docum ent ary  
evidence  is going  to  be. So th at  the  same problem here is presen ted , 
an d again because of a serious constitu tio na l qu estion.

In  th is reg ard,  I would also br ing to your  att en tio n the AB A pro­
visions  on sta nd ards  re la tin g to pr et rial  disc overy in criminal  cases, 
which  are  cited in my memorandum . Th e AB A at  lea st in th ei r pr o­
visio n on discovery ag ains t th e d efen da nt  st ar ts  ou t by say ing , “su bject 
to constitu tio na l lim ita tio ns .” A t lea st t hat  kind  o f c aveat would make 
it  clear  th a t the  rules a re  no t i nte nded  as an op inion  tha t t he y are  con- 
sit ution al in al l cases as a pp lie d to  def end ant s.

Mr.  Den nis. I t seems to  me I  hav e go t a pr et ty  va lid  po int to  my 
not ion  in a sit ua tio n where  a de fend an t does not know  wh eth er  he 
wa nts to call  a witness or  not . And  th at wi ll depend on how the 
tr ia l goes. An d he may  not want to pu t him on th at list . An d I can 
see how th at  could be a rea l em barra ssm ent to a de fend an t in many 
situa tions .

13
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Mr. Semmel. T am glad you reminded me of that , Congressman. I t  
lias lieen suggested th at the defendant could avoid any discovery by 
simply saying, I  will not know until the prosecution’s case whom I  am 
going to put on, therefore, I cannot tell you who I intend to call. And 
the rule would become meaningless.

Mr. Dennis. That is true.
Mr. S emmel. On the other hand, if that kind of answer is not ac­

cepted routinely, then you have these consti tutional problems.
ATr. Dennis. I think you may have a real problem there. T do no t 

think I am much impressed by the idea that  a tria l judge will rule 
everything is constitutional just because the  Supreme Court—that the 
court is going to sit down and write these rules and pass on them. I 
think that is too unrealistic.

Mr. Semmel. Tf there is noth ing more on tha t. T have a few com­
ments on discovery by the Government, and particularly  on the ques­
tion that has been raised as the greatest objection by the Justice De­
partment, the names of the government witnesses being supplied to the 
defendant.

T think  it is hard to exaggerate how important this is in the prepara­
tion of an adequate defense. And T am sure that you gentlemen, being 
lawyers, and having participated in tria l, are aware of that.  It  was 
emphasized to me by the fact that  some defense lawyers, including 
apparent ly, the people on the advisory committee, were willing to 
buy what I  considered to be a bargain,  that in order to get discovery 
of the names of the Government witnesses, they were willing to pro­
vide discovery of the name of defendant’s witnesses. T do not think  that  
those two necessarily go hand in hand,  because the considerations are 
much different in terms of investigative ability.

But to place this whole issue in the context of the coercion of wit­
nesses, I think  is just placing it out of focus. Certainly, the members 
of the advisory committee, the defense lawyers there, did not want 
to know the names of prosecution witnesses so they can go out and 
suborn perjury, or partic ipate  in. or at least through their  clients to 
arrange for the assassination of these witnesses. They had perfectly 
legitimate reasons for wanting tha t information.

Now, this really comes down to a question of whether we should 
adopt the rule of general applicability , and then provide, as the rule 
does, for exceptions. And the rule clearly allows the trial judge to 
take whatever action is necessary to protect a witness, including denial 
of the name of the witness to the defendant. And T think the members 
of the  Judicial Conference who spoke today, have really covered this 
in quite detail.

It just seems to me from my experience that normally most witnesses 
in Federal trials are not coerced. There are, of course, cases of coercion, 
and cases of assassination and subornation of perjury.  But that  is an 
exception to the general rule. And it should be treated as such.

My own experience was in Illinois  where we had a rule requiring 
the pretr ial disclosure of the names of the prosecution witnesses. I 
am not aware that this has caused any special problem. All the horror 
stories that  the Justice Department told us were in a context where 
there was no required disclosure of  the names of witnesses. I suppose 
the neonle who are going to assassinate witnesses have no difficulty in 
finding out who they are. And I think that  the people who require
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disc losure , the ave rage de fend an t, and pa rt icul ar ly  the  de fen dants  
of  lim ited mean s, who cannot  engage  in subs tan tia l inv estig ati on , are 
not the  people who are engaged in th is kin d of coercive conduc t. And 
we s hould  no t draw  a rule  des igned to  t ake care of a s mall numb er of 
cases inv olv ing  organized crim e in narco tics and ignore  t ha t there  are 
a whole  othe r va rie ty of cases in which th is is sim ply  not a prob lem.

Mr . Den nis. Wo uld  the y no t or dina ril y know who the  witnesses 
are,  as a m at te r of fac t ?

Mr.  Semm el. I t varies, depend ing  on the  na ture  of the  crime. An d 
pa rt icul ar ly  when you get int o conspiracy cases, th e d efe nd an t m ay no t 
know who the  witnesses are. So it  v ari es  very  much , d ependin g on the 
na ture  of  the  crime.

For  example, if  the  crim e is one whi ch a defen dant denies havin g 
com mitted , then  the issue is identi fication, such as, say. Federal  ban k 
rob ber y cases. The defen dant is u nli ke ly to have  any  in form ation  as to 
who w ill iden tif y h im in a case o f th at  kin d.

Mr. F ric k. I might add  also, tha t a defe nd an t would  have  p ar tic ul ar  
difficulty in iden tif ying  p ote nti al witn esse s if  in fac t he were innocent 
of  th e crim e o f w hich  he was charge d. An d we mus t, of  course, pr esum e 
th at  to  be the  case.

Air. Semm el. I f  rule  16 wi th respec t to nam es of the  Government  
witnesses goes into effect, t hen I wou ld urg e you to also make  a minor 
amend ment to  the Jen cks Ac t in th is  con tex t. A t pre sen t the  Jencks 
Act  p rohibi ts compulsory di sclo sure of  pre tr ia l s tatem ents o f witnesses. 
An d it follows  th at  the  sta tem ent does not have to be disclosed un til  
the witness has ac tua lly  testi fied  a t th e t rial .

The res ul t of  th at  is th at  when the  Gov ernment lit er al ly  car ries 
ou t the  ter ms  of the Jencks  Act, the whole tri al  has  to stop, and  the 
defe nse  the n has to read the  sta tem en t, and the n pr ep are fo r cross 
exam ina tion. An d th is some time s tak es as lon g as ha lf  a day , or even 
more, depend ing  on how leng thy the  sta tem en t is, and  the  like.

Th ere  are  real ly  two reasons why  Con gress passed the  Jencks Act.  
One  was to  eliminate fish ing  expedit ion s into the  Gover nment 's file. 
An d th at is tak en care  o f by the  ter ms  o f the  act. The only th in g th at  
has to be reve aled  under the  ter ms of  the act is a sta tem ent which is 
verba tim  or  s ub sta nt ial ly  verba tim  sta tem ent adopted  bv the  witness. 
Th e othe r reason was some fear  alo ng  the  lines th at  we discussed, 
th at ha rm  would come to witnesses if  th ei r names were revealed in 
the  course of rev ealing th ei r sta tem ents. Bu t. of  course, th at  does 
not  ap ply at all.  once th ei r nam es are  revealed . And I th in k th at  in 
pract ice  most U.S . att orneys  are  giving  the  sta tem ent  pr io r to tr ia l. 
I t  ju st  sim ply  does not make sense to hold  them hack.  Sometimes 
the y may  not fu rnish  sta tem ents ea rly  in the proceeding s, bu t cer ­
ta in ly  in the week or 10 days  before  the  tri al  the y will release them. 
An d th is  amendmen t would sim ply  perm it the  cou rt to requir e the 
disc losu re of those sta tem ents at  an ea rli er  date. The court , if  the  
Jencks  Act  were  ame nded to allow pr e- tri al del ive ry of  sta tem ent s, 
could sti ll refuse, fo r good cause shown by the  Gover nment , to  allow 
the  re lease of  the  sta tem ent .

There  is one othe r mat ter with resp ect  to discovery bv  the  pro se­
cut ion . An d th at  is. the  scope of  the  du ty  of  the  pro sec uto r in ob­
ta in in g the  inf orma tio n which he is required to disclose. Now. for  
some reason, whi ch is no t expla ine d in the com mit tee note s, there
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is a difference in the scope of  the obligation, depending upon what 
is to be disclosed. In dealing with statements of the defendant, and 
examinations and tests, in those areas the prosecutor is required to 
disclose material not only which he may have, but which is obtainable 
by the exercise of due diligence. Tha t is over in rule 16 (a)(1 )(A ) 
and 16 (a )(1 )(D). Discovery must be made of material which is 
within the possession, custody and control of the Government, the 
existence of which is known, or by the exercise o f due diligence may 
become known, to the attorney for the Government. So in effect, the 
attorney simply cannot look at his own file which may have been 
handed to him and say, this is all I have. On the other hand, for some 
unexplained reason, when it comes to prior  convictions of either '
defendant or witnesses for the prosecution. 16(a)(1 ) (B) and (E)  
simply talk  in terms of information within the knowledge of the 
attorney for the Government. *

Now, what is surpris ing about this is that  one of the simplest things  
that the Government can do is to get the prio r conviction records.
They are readily available from the FB I. We have been informed 
by the FB I that, they provide something like 40,000 criminal records 
a day to law enforcement officials around the country. They will not, 
and indeed are prohibited by statute,  from making this available to 
private attorneys. And. of course, these conviction records are vital 
to cross-examination. There is litera lly no way defendant can get 
this  information other than from governmental sources. And so unless 
there is some explanation which is not offered in the notes, we would 
strongly urge that the language of the sections regard ing 
prio r convictions of the defendant and Government witnesses be 
amended to conform to the sections dealing with discovery of tan ­
gible objects, examinatibns, and tests, and statements  of the defendant.

Mr. Frick. Tf T may interrupt a minute, I  had a part icular problem 
with this sort of situation in Maryland not long ago in the tria l of 
a murder case. T had an 18-vear-old defendant who was accused of 
felony murder. T obtained from the prosecutor a list of the Govern­
ment witnesses, and reviewed tha t list with my cocounsel. And he 
said. I need these two guys A and B who were at the top of the 
list and who were listed as witnesses to the murders. And I went 
hack to the prosecutor, and I said, “Tom, do you have any prio r con­
victions on these guys?”

And he said, “Why do you ask?”
And I  said, “Because my cocounsel knows that these guys have been 

dealing in drugs and narcotics out here in Prince Georges County 
for 25 years. Do you have anyth ing on pr ior  convictions?”

“No, I  do not,” he said, “nothing in my file.”
And I said. “Would you call the FB I and see if they have anyth ing?”
A.nd he said. “No.”
“Would you call the police depar tment  and see if they have any­

thing?”
And he said. “No.”
And so I  called the FB I and asked for the record of thei r convic­

tions. And they said, “No.”
And I called the Prince Georges County Police Department and 

asked for any record they had, and they said, “No.”
And I ended up summoning the chief of police of Prince Georges 

County on the date of a trial, who handed me a paper saying, “I  will
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produce whatever record the court requires with regard to these eye 
witnesses.*’

And I also had to go to the District of Columbia Super ior Court 
and file there under the reciprocal subpena statute  a motion to require 
a subpena from Maryland to be honored in the  D istrict o f Columbia, 
so I  could subpena the F BI  records from the F BI  building.

It was unbelievable to me that the prosecutor can merely pick up 
the phone and call the FB I, and give the FB I the number, and ob­
tain the criminal i-ecords th at he needs to impeach a witness at tria l, 
and I cannot. And I think  tha t this rule could be easily changed so 
tha t I would have the same facility as the prosecutor in obtaining 
those records.

Mr. Semmel. On the same subject, as one final point, on discovery 
by the Government, the Advisory Committee note states that it 
determined not to  codify the Brady rule which requires disclosure of 
exculpatory material. We think  disclosure of exculpatory inform a­
tion should be included in rule 16 because the law is presently vague 
as to the same issue that I have just been discussing, what effort the 
prosecutor has to make to obtain exculpatory material. It seems to me 
that  a reasonable approach is tha t wnich is found presently  in the 
proposed 16(a) (A) and (I )),  rules requiring the prosecutor to use due 
diligence at least in inquir ing of other governmental agencies. 'T'hat 
obligation is not clear from the present state of the cases. And it could 
be clarified by simply including in the rule provisions for disclosure 
of exculpatory material under the same standard that is provided for 
statements of defendants and documentary7 and tangible evidence.

If there arc no fur ther  questions on discovery, I would like to make 
one closing comment on the issue of summons and arrest.

We fully support, the provisions of the rules as adopted by the. 
Supreme Court regarding the use of summons in place of arrest, except 
where some showing of necessity is made. I  t hink  the issues have been 
fully explored. Again, I think the Government is taking the excep­
tional case and urging tha t the normal rule be adopted to meet the 
exceptional case rather than what the Advisory Committee has done, 
which is to adopt a rule which follows the norm and then provides 
exceptions to take care of the Government interest in this situation.

One time that  came up my own experience was in representing a 
cbent who was arrested on a charge of conspiracy to harbor  a deserter. 
She was the mother of five children, and she was arrested when her 
two pre-school children were a t home. Before she left she called her 
babysitter , who was not home. She did not know tha t her babysitter  
had also been arrested as an indicted coconspirator. She was actually 
forced to leave her children unattended for some time. The story had 
a happy ending in the sense that the charges were dismissed without 
trial.  But these are the kinds of things  that could lx* easily avoided 
through the summons process. I do not think  that  tha t woman was 
about to flee if  she had been notified by the Government to appear in 
court rath er than having the FB I come to arrest her in the middle of  
the day.

I appreciate the time tha t you have given me. And now, Professor 
Lesnick will address you on the other issues.

[The prepared statement of Herbert Semmel follows:]



Statement on Beha lf of the National Association of Crim ina l Defense
Lawyers and th e Washington Council  of Lawyers on th e P roposed A mend­
ments  to the F ederal R ules of Crim ina l Procedure, Prepared by H erbert 
Semmell, Center for Law and Social P olicy

We appreciate the  invitation of the Subcommittee to submit comments and suggestions concerning the proposed amendments to the Federal  Rules of Crim­inal Procedure submitted to the  Congress by the  Chief Jus tice on April 22, 1974. The National Association of Criminal Defense  Lawyers is a nationwide or­ganization  of 1,250 lawyers actively engaged in the  practice  of crim inal law. The Washington Council of Lawyers is a voluntary assoc iation of lawyers in the Dis tric t of Columbia in private pract ice, in government, and in tlie law schools. The Council has more than 400 activ e members.
Afte r a care ful review of tlie proposed amendments, we conclude th at  with  some changes suggested below, the  amendments should be approved, leaving  to judicial  inte rpreta tion and tlie rule-making process the task of clarifi cation and furth er  improvement of minor deficiencies. The remarks  below are  addressed to the  major issues raised by the proposed amendments. Although not included in tlie detailed remarks, for the reasons set for th by the Advisory Commit tee we also fully supp ort the  provisions of Rule 4 which provide for  the  use of sum­mons instead  of a rre st unless a valid reason  for an ar rest has been demonstrated.  We find the fear s of the Just ice Departm ent with respect  to thi s change to be illusory and believe tha t good sense of tlie United States Judges and Mag istra tes will protect  tlie just inte res t of the government in situatio ns where an arr es t in the first instance is necessary.
The issues addressed below are as fo llows:
Rule 11—The regula tion of the  plea bargaining process is equitable and will fac ilit ate  disposition of cases without t ria l, p. 4.
Rule 11—The provisions on advice to the  defendant should be made more specific so as to meet good prac tice standard s and constitu tional requirements, p. 6.
Rule 32—Disclosure of pre-sentence reports  to the defense is necessary to ensure accuracy and to avoid inju stice and may lie c ons titut iona lly required, p. 9.
Rule 32—Tlie defense  should be given an evidentia ry hearing  if contested fac­tua l issues a rise which  are re levan t to sentencing,  p. 14.
Rule 16—The relat ionship of pre-trial discovery to investiga tive resources , p. 20.
Rule 16. Tlie discovery rules as amended  fall short of the  minimum standard s of the  American Ba r Association with  respect to d isclosure by the g ove rnm ent :A. Limita tions imposed by the  Jencks Act, p. 25
B. The affirmative duty of tlie United  Sla tes  Attorney to obtain information subject to discovery, p. 27
C. Fai lure  to require disclosure of  exculpatory materia l, p. 30.
Rule 16—The provisions for compulsory unconditional  disclosure by defendants impinge upon righ ts protec ted unde r tlie Fifth  and Sixth Amendments, p. 31.Discovery by defe ndants and the privilege aga inst self-incrimination, p. 32.Tlie Sixth Amendment right of defendan ts to present witnesses in the ir own behal f would be infringed  by the  denial of right to call witnesses and present physical  and  documenta ry evidence if a defendan t declined to comply with com­pulsory discovery requirements, p. 37.

rule  i i — PLE AS

The regulat ion of the  plea bargaining process is equitable and wil l fac ilitate  disposit ion o f cases without trial
The major change effected by Rule  11 is a salu tory  one—it recognizes the rea l­ity  of plea barg aining and regu lates  the  process. The major change  in cur ren t prac tice is the provision allowing the defendant to w ithdraw the plea if th e co urt reje cts the bargain and notifies the  defendant it inten ds to impose a sentence less favorable to the defen dant than  contemplated by the agreement. Rule 11 (e )( 4).
We are  surp rised that  some federal judges are  opposed to thi s change, some apparen tly on the  ground that  the proposed rule would involve the cour t in the plea bargaining process. Proposed Rule  11 (e )(1)  expressly excludes  the  court from any par ticipat ion  in the plea bargain ing discussions. The only “partic ipa-
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tio n” by the  judge  in the process is the judge’s decision to accept or reject the 
bargain. But judg es in most federal  dist rict s, where  the prosecution may rec­
ommend a sentence, have been doing precisely tlie same tiling for many years. 
The only change here is to make the  process fa ir to the  defe ndant by allowin g 
him to withdr aw his plea if the  b argain is reject ed by the judge. Such a provision  
seems overwhelmingly fa ir on its  face. The reality  of plea barg aini ng is such 
th at  a defe ndant may sometime find it  to his advanta ge to plead guil ty even 
if he ass ert s his innocence. In North Caro lina  v. Alford, 400 U.S. 25  (1 97 0) , the 
Suprem e Cour t held there was no denial  of due process in accepting a guilty plea 
from a def end ant who neverth eless asserte d his innocence. The Cour t recognized 
th at  the  evidence aga inst  a defe nda nt may app ear  to be so overwhelming th at  a 
guil ty plea is in his best inte res ts despi te his asserte d innocence. The same con­
sid era tion s apply on the side of the  government. Difficulties of proof  may mean 
th at  a plea to a lesser included offense or in exchange  for a relat ively  light 
sentence may be the  best obtainable  and  in the  public inter est.

The abili ty of the criminal just ice system to function requ ires that  plea bar­
gainin g l>e encouraged and the  numbe r of tri als  needed be kep t to a minimum. 
Problems of delay are  severe in many fede ral dist ricts . Plea barg ainin g en­
courages  t he disposit ion of cases  with out  tria l, is indeed esse ntial  to tha t process. 
The practice  of binding the defe nda nt to a plea but  per mit ting  a judg e to re­
jec t the  considera tion and impose a stiff er sentence  discou rages a defe ndan t 
from pleading. It  is no sec ret th at  c erta in fede ral judges are  regarded  by defense 
counsel and  prosecution alike  as maximum senten cers, resu lting in a reluc tance  
of defens e counsel to recommend guilty  pleas  even if a reasonable  sentenc ing 
recomme ndation  is made by the government. The proposed Rule 11 will do away 
with such impediments to the disposi tion of cases by allowing the withdr awal 
of the plea if the  barg ain is rejected  by the judge. It  will ensu re simple fa ir­
ness to defe ndants who now play Russ ian rou lle tte .in  many dis tric ts when they 
plead  guilty, never knowing i f th e barga in will be accepted.

Othe r judges have expressed opposition to Rule 11 (e ) on somew hat opposing 
grounds, th at  it will remove too much of the sentencing power from judge s be­
cause the  pres sure  of court cale nda rs will coerce judge s into  accept ing the  bar­
gain. This  is indeed a feeble objection by a federal judge  who wields such 
awsome power in the sentenci ng process. The judge  should have no difficulty in 
rejectin g a barg ain he regards as unwise  or unw arra nted . It  is hardly appro ­
pri ate  to abandon a procedu re th at  will fac ilit ate  plea agree ment s and th at  is 
so fundam enta lly fa ir  because a judg e will feel a litt le pres sure  from his calen­
dar. Indeed, some second thou ghts  on the  pa rt of the judges migh t be desira ble 
before reje cting  a plea agreemen t which the  prosecution and  defense attorneys , 
the person s best acqua inted  with the case, find e quitab le and in the best intere sts 
of the p ublic and the defendant.

The provisions on advice to the defe ndant should be made more specific so as 
to meet good pract ice sta nda rds  and constitu tion al requ irem ents  

Rule 11 (c ) which governs advice  to a defend ant before  acceptance of a plea
should be amende d to specify th at  the  defe ndan t be notified of his recognized 
con stit utiona l righ ts and th at  his guilty  plea waives such righ ts. Such speci­
ficity will ensu re protection to defe nda nts and at the  same time reduce reque sts 
for  app ellat e an d col lateral review of guilty  pleas.

Tn Boykin  v. Alabama. 395 T'.S. 23S (1 96 9) , the Suprem e Cour t held tha t a 
defe nda nt must  be advised of his Fif th Amendment privi lege aga ins t self-in­
crim inat ion,  his rig ht to a jury  trial,  and his righ t to confron t witness es aga inst 
him. 395 U.S. at  243. The court expla ined the importance  of a ful l sta tem ent  of 
rights  before acceptin g a guilty plea :

“What, is at  stake for an accused facin g death or imprisonm ent demands the 
utmo st solicitude of which cour ts are  capab le in canvassing  the  ma tte r with 
the  accused to make sure he has  a full und erst and ing of wh at the  plea connotes 
and of its consequences. When the judg e discharges  th at  function, he leaves  a 
record adeq uate  for any review th at  may lat er  be sought (ci tat ion  omitted) 
and fore stal ls the spin-off of coll ater al proceedings th at  seek to probe murky  
memories.” 395 U.S. at  243-4 4.

The proposed Rule 11 ( c)  does not give the defe nda nt the solic itude  the  Cour t 
required  in Boykin and does not create a record which bar s serious coll ater al 
atta ck. In  place of a specific inst ruc tion  as to a rig ht to a jury  trial,  or to con­
front witnesses, the proposed Rule only requ ires the  defe nda nt be a dvised  “the re 
will not be a fu rth er  tri al  of any kind” (Rule  1 1 (c ) (4 )) .  In  place of an ex-



188

plan ation of his righ t to plead not guilty and yet not be compelled to test ify at 
tria l, the  defendant is merely told tha t he has  a righ t to plead not guilty and 
I>ersist in that  plea (Rule  11 (c) ) ( 3)) . Per hap s tra ined lawy ers know such 
rights  exi st but no such assumption is war ran ted  in the case of defe ndants in 
criminal cases. If  one is unaware of  a right  to jury  tria l, how does one knowingly 
waive that  righ t if he is told only th at  he will not have a tri al of any kind. 
If  the defe ndant has  never heard of his righ t to remain  silent,  how can be lea rn 
of its existence by telling him that  he has a right to plead not guilty.

The Rule also omits  one other fundame ntal  righ t about which defendan ts 
should be advised  at  the time of a plea, even if so advised ear lier , the right to 
counsel. U.S. v. LaVallee,  330 F.2d 303 (2d Cir.)  cert. den. 377 U.S. 998 (1964).

Why these  fundamental righ ts are not specified is somewhat of a mystery. 
Most fede ral judges specify all these righ ts and more before accepting a plea. 
The entire  process usual ly takes abou t five minutes,  par ticula rly  if the defense 
counsel has discussed  these matter s with his c lien t in  advance of the hearings, as 
defense counsel should. The Federal Rules of Criminal Procedure should not in­
vite  judges  to do less than  current pract ice, nor should they sanction records 
which will leave in doubt whether  the  defendant understood his righ ts and 
made an informed, volun tary decision to p lead guilty.

Therefo re, Rule 11(c) should be amended to require tha t the defendan t also 
understand his right to counsel if not represented, including right to appoint­
ment  of counsel for indigent  defendants , right to jury  tria l, righ t to confront and 
cross-examine the witnesses aga inst him. and his Fif th Amendment privilege  
against self-incrimina tion.

RU LE  32 — SE N TE N CIN G  AN D JU DGM ENT

The proposed Amendment to Rule 32 gra nts  to defen dants the  right to in­
spect and comment upon the pre-sentence report, except where the  court finds 
that  d isclosu re would result in harm to any person, violate confident iality, or dis­
rup t a program of rehabil itat ion of the defendant. The amendment would bring 
Rule 32 into subs tant ial conformity with the ABA Stan dard s Rela ting to Sen­
tencing Alternatives and Procedures § 4.4 (1967). It reflects the prac tice cur­
rent ly followed by some Distric t Judges, probably only a minority of the Dis­
tri ct  Court  bench. We suppor t the proposed amendment as necessary to protec t 
aga inst  the injustice of sentencing based upon possibly inacc urate, incomplete, 
or wholly false inform ation.  However, we subm it tha t if the  defe ndant raises  
a substan tial  factual issue on any allegations in the report likely to affect the 
sentence, he should be entitl ed to a hear ing on the issue, not merely the right  
to comment now contained in Rule 32 ( c) (3 ).
Diaclodure of prcscntence reportd to the defence id necessary to endure accuracy 

and to avoid, injus tice  and map he consti tutiona lly required
Our Cons titution wisely requires the most stringe nt procedural safeguards 

before an accused can be convicted of a crime. But in the vas t majori ty of cases 
these procedures have litt le impact  because the case is disposed of by a plea 
of guilty. It is estim ated tha t over ninety percent of all convictions are  the result 
of guilty pleas. Advisory Committee Notes to Rule 11. Committee Print,  p. 31. 
In almost every case the real issue is the sentence, not gui lt or innocence. Yet, 
thi s most crucial determination  is made in the majority  of cases based on in­
formation  contained in a pre-sentence report which is never shown to the defense, 
information which may be accu rate  but may also be the gossip of malicious 
neighbors, the  imagination of a suspect  eager to cooperate with law enforcement 
officials, or t he unverified stateme nt of faceless in formers .

Althought  many probation officers make some attempts to verify inform ation,  
the amount of time which can be devoted to a partic ula r case is necessar ily 
small. Probation  officers lack the power to cross-examine the ir info rma nts  and 
often fea r th at  close questioning will frighten off sources of “info rma tion ”. 
Much of the  information they repo rt to the cour t is second hand, from the 
records of local police depa rtments or the FBT. and the probation officer has 
never even spoken to the informant.  In case of confidential informants, the pro­
bation officer does not even know the inform ant ’s name. Yet the Dis tric t Judges 
tend to rega rd the  pre-sentence repo rts as highly reliable. For  example, in 
‘United Stated  v. Weston, 449 F.2d 626 ( 9th Cir. 1971). the Dis tric t Judg e in ­
creased the sentence from five to twenty years on the basis of reports  by the  
FBI  and the  Narcotic s Bureau that  defe ndant was a majo r narco tics dealer. 
The sentenc ing judge comm ented :
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•'Well, as I commented, Mr. Kempton, in the companion case, the Jackson case, 
this Court h as great respect for the probation service in this and other districts, 
and I believe as a whole they are  a group of officers who are  extremely objective, 
very concerned with the welfare of the defendants, who they report upon, and 
also are attent ive to their duties as officers of the Court.

“And when statements are made categorically as they are made here, the 
Court has no alternative , in the face of cont rary factual  information, rather than 
simply a vehement denial, but to accept as true  the information furnished the 
Court which in turn was obtained by the probation officer from the officers of 
the Federal Bureau of Narcotics and Dangerous Drugs.”

When the Court of Appeals for the Ninth Circuit reviewed the confidential 
information submitted to support the allegation tha t defendant was a major 
narcotics dealer, it concluded:

”To say tha t it corroborates the very broad charges contained in the pre­
sentence report is an over-statement. Moreover, it contains nothing to show, 
rath er than to assert, tha t the informant was reliable, or otherwise to verify 
the very serious charge made against Weston. It  appears in the record in this 
case tha t Weston’s house was searched after her arr est  and nothing was found, 
nor was any narcotic found on her person or in her purse.” (448  F. 2d at 630 ).

The Weston case is a rare  example where sentencing upon vague allegations 
surfaces in a reported opinion. But experienced attorney s recognize the attitu de 
of the District Judge toward the probation report as typical. It seems almost 
incredible tha t our system permits people to be imprisoned for years without 
being given the information upon which the sentencing judge relies. In State  v. 
Pohlabel, 61 N.J. Super. 242, 160 A. 2d 647 (App. Div. 1060 ), the defendant was 
sentenced to seven consecutive terms of three to five years for forgery, based on 
misinformation in the pre-sentence report. Because there was no requirement for 
disclosure of the reixirt, it was only afte r eight years of imprisonment tha t the 
defendant learned of the misinformation in the report, and an additional year 
of litigation was required before he was freed.

The arguments against disclosure of pre-sentence reports are based on unsub­
stanti ated fears, generally tha t sources of information will dry up if the report 
is  made available to the defendant. This argument has been exposed by the ABA 
Advisory Committee in its Commends on the Standards Relating to Sentencing 
Alternatives and Procedures (19 67 ), § 4 .4 (b ), p. 219-20, and in the Standard 
itself. The Advisory Committee found tha t the “dry up” argument “falters on 
two grounds”.

“The first is based on the experience of those members of the Committee who 
have lived under a system in which disclosure is routine, and is supplemented 
by the Committee’s examination of sample repor ts produced under such a system. 
The conclusion is that  there is little  factual basis for the feai- tha t information 
will become unavailable if the report is disclosed. The quality and value of a 
pre-sentence report will turn  to an infinitely greate r extent  on the skill of the 
probation service and the availabili ty of adequate supporting facilities than 
it will on whether its contents remain a secret. This view is fur ther supported 
by the experience of the Legal Aid Agency in the Distri ct of Columbia. . . .

“The second reason is more fundamental. One of the basic values underlying 
the manner in which the guilt phase of a criminal case proceeds is that  the 
defendant is entitled to know the details of the charges agains t him and is 
entitled to an opportunity to respond. It is believed tha t this value is subverted 
by a system which does not require disclosure of the information contained in 
the pre-sentence rejxirt.

"Perhaps an example can best make the point. Assume two statutes, one 
defining the offense of robbery and providing a ten-year maximum term and the 
other defining the offense of armed robbery and providing a twenty-year maxi­
mum. It would be unthinkable in this country to permit the defendant to be 
convicted of robbery under the first statute and yet sentenced to twenty years 
under the second because of a report submitted to the court by a probation 
officer which disclosed for  the first time the fact tha t the defendant wTas armed. 
Defense of this result on the ground tha t the sources of such information would 
dry up if the defendant were told about it would be dismissed out of hand.

“But contrast a jurisdiction  which takes a different approach. Assume here 
tha t the legislature has defined only one offense of robbery and has remitted to 
the sentencing court the job of grading the offender within the range of a twenty 
year maximum term. In this context w’e seem quite prepared  to admit the pro­
priety of the same twenty year term on the same ground, namely tha t the



defendant was armed. Yet t hi s time we make no requirement tha t the  defendan t 
be informed that  the  judge may act on thi s bas is.”

The ABA Advisory Committee also rejec ted the argumen t tha t disclosure will 
unduly delay the proceedings. It noted that  it is the obligation of the defense 
atto rney  “to assure that  the sentence is based  on adequa te and accu rate  in form a­
tion”, hl.  at  p. 222. and th at  disclosure of the  pre-sentencing  report facilit ates 
this process rath er  than  delays it. Fur ther, the Advisory Committee said

“Nor can the majority  of the Advisory Committee accept the argument that  
non-disclosure should follow because the proceedings will be delayed by dis­
closure. In the first  place, such an argumen t is a difficult one to make in the 
face of a conclusion that  basic fairn ess requ ires dis clo sure; i t completely avoids 
the fundamental relevance of justice to the defe ndant as a fac tor  in determ ining  
procedural requirements.  In the second place, the major ity  believes that  this too 
is a straw man which both is not l ikely to  find support in the facts of  many cases 
and  which in most can be avoided by the presentence conference proposed by 
section 4.5, infra.” Ibid.

We fully support the principle  of disclosure of presentence repor ts. As the 
ABA Advisory Committee concluded, “disclosure of the  report ought to be re­
quired because such a prac tice  will increase the  fair nes s of the system, because 
it will increase the appearance of fa irness, and because it will assure  a greate r 
degree of accuracy in the sentencing d etermination.”
The defense should be given an evidentiary hearing if  contested  fac tua l issues  

arise which are relevant to sentencing
The proposed amendment, 32(c ) (3) (A) affords  the defense  the opportuni ty to 

“comment” upon the  pre-sentence report. The amendment would more fully 
achieve its purpose  of assurin g accuracy of the information in the report by 
specifying that  the defense  shall have the right to rebut derogatory inform ation , 
including  the power to subpeona w itnesses and cross-examine them.

The cases of U.S. v. Weston and Sta te v. Pohlabel, supra pp. 10-12 ar e exam­
ples of the necessity  for such safeguards . Another example  is Collins v. Buchkoe, 
403 F.2d 343 (1974), where the  defen dant,  convicted of rape, was sentenced to 
life imprisonment based upon the pre-sentence repo rt and a separat e confiden tial 
accusation of rape  by ano ther alleged victim which the  defendan t denied. The 
defendant was neve r given the opportunity to rebut the allegations  of other 
rapes. The judge said he was

“entire ly satisfied  that  this defendant is possessed of an  abnormal sex u rge . . . 
that  it was uncontrol lable  . . . that  he did fa r more than that  [the  convicted 
offense], . . . not only with  the  girl who is the complainant in this case, but I 
am satisfied with  o ther girls. ”

On appea l the  Six th Circuit reversed, holding that  t he  reliab ility  and tru thfu l­
ness of the information considered in sen tencing  is a ma tte r of fu ndamen tal con­
cern. While recognizing the  broad discre tion of the sentencing judges as to the 
natur e and source of inform ation  utilized  by him in sentencing, the court found 
the re are  never theless limi tations imposed by the  requ irements  of due process, 
including the  opportunity to rebut derogatory  info rmation demonstrably relied  
upon by the  sentencing judge when such info rma tion  can in fac t be shown to 
have been materially  false. Other  cases in the Cour ts of Appeal for the First, 
Third , Fourth,  Fif th,  and Ninth Circuits are  cited in the decision supporting 
the  righ t of defe ndant to a hearing on fac tua l ma tters in dispute which are 
ma ter ial  to the sentence.

The cases have not required and we do not propose a full scale post conviction 
tri al  following str ict  rules  of evidence. See Will iams  v. New York. 337 U.S. 241 
(1949). What is necessary is tha t the defe ndant have the opportuni ty to present 
evidence in the manner called for under the  circumstances  of the  case. As revealed 
in the quote from the Distr ict  Judge in U.S. v. Weston, supra, p. 10, the  mere 
denia l by defendant of a charge in a pre-sentence report will not car ry much 
weight with the judge. In some cases the  defendant can offer direct evidence 
disproving derogatory  inform ation.  In othe r situations, where defendan t denies 
a charge, the only method of demonst rating its fals ity  is to cross-examine the 
person making the charge.

Issues in the  sentencing process col late ral to the crime for which defendant 
was committed are  very much the same as those present when parole  or proba­
tion is to be revoked. In each case, the defendant is to be imprisoned at leas t in 
pa rt for conduct for which he has never been convicted. In such circumstances 
the Supreme Cour t has enunciated specific procedural riglits  requ ired by due
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process. In  Mor rise y v. B re w er  408 U.S . 471 (197 2) , invo lv ing pa ro le  revo ca tio n,  
th e  Cou rt h e ld :

“O ur  t ask  i s lim ite d to  d ec id in g th e  m in im um  r eq uir em en ts  o f d ue  p roc ess . Th ey  
incl ud e

“ (a ) w ri tt en  n ot ice of  the  cl aim ed  viol at io ns  o f p arol e,
“ (b ) di sc lo su re  to  p ar ol ee  o f e vide nc e ag ain st  h im,
“ (c ) op po rtun ity to be hear d  in pe rs on  an d pr es en t w itn es se s an d do cu m en ta ry  

ev ide nc e,
“ (d ) th e  ri ght to  co nf ro nt  an d cr os s ex am in e ad ver se  w itn es se s (u nl es s th e 

hea ri ng  ofl ice r spec ifica lly  fin ds good ca us e fo r no t al lo win g co nfr onta tion l
The  Su pr em e Cou rt has  he ld  th a t w he re  an  addit io nal  se nt en ce  ma y be im ­

po sed be ca us e of  fa c tu a l m att e rs  beyond  th e sco pe  of  th e  co nv ic tio n— such  as  
m ul tipl e off enses  or se xu al  psyc ho pa tholog y-—th e def en dan t is  en ti tl ed  to an  
ev id en tiar y he ar in g.  Sp ec ht  v. Pat te rs on , 386  U.S.  605 (196 7) . The re  is li tt le  
re as on  to di st in gu is h th is  si tu ati on  from  one  in  wh ich  a defe ndan t is se nt en ce d 
to  a  max im um  te rm  in st ea d of  rece iv ing pr obat io n o r a min im um  te rm  be ca us e of  
in fo rm at io n re lie d upon  by th e se nt en cing  j ud ge  w ithout op po rtunity  fo r eff ec tiv e 
re bu tt a l by th e de fe nd an t. Ye t th e R ul es  of  Crim in al  Pr oc ed ur e,  ev en  a ft e r th e 
pr op os ed  am en dm en ts , wou ld  seem to  p er m it  im po si tio n of  y ears  o f im pr ison m en t 
under th e sa m e ci rc um stan ce s as  th e m ul tipl e of fend er  la w s w ithout an y re quir e­
m en t fo r a he ar in g.

Ther e is legi sl at iv e pre ce de nt  fo r an  evid en tiar y hea ri ng in th e spec ial  se n­
tenc in g prov is ions  of  bo th  th e Org an ized  Cr im e Con tro l Act of  1970, IS  U.S.C. 
§ 35 75 (b ),  an d th e Co mpreh en siv e Dru g Ab use  Pre ven tion an d C on trol  Ac t of  
1970, 21 U.S.C. § 8 49 (b ) which  pro vid e:

“I n  co nn ec tio n w ith  th e hea ri ng  [on se nt en ce l,  th e defe ndan t an d th e Uni ted 
S ta te s sh all  be en ti tled  to  as si st an ce  of  counsel, co mpu lso ry  proc es s an d cross- 
exam in at io n of su ch  w itn es se s as  a ppea r a£ th e h ea ring.”

The se  pr ov is ions  may  fa ll  sh ort  of  th e du e proc es s re quir em en ts  of  M or ri se y  
v. Bre wer , supra,  if  th ey  w er e in te rp re te d  to  per m it a co urt  to co ns id er  in fo rm a­
tion  fr om  a pe rson  wh o av oide d se rv ic e or  fa il ed  to  re sp on d to  a  subp oena . 
Nev er th el es s,  they  in di ca te  th e  ki nd  of  prov is ion which  Rul e 32(c ) shou ld  con­
ta in .

The  sa m e ar gu m en ts  a re  lik ely to  ap pea r ag ai nst  an  ev id en tiar y he ar in g as  
w er e ad va nc ed  ag ai ns t di sc lo su re  of th e pr es en te nc e re po rt , in  part ic u la r,  an  
ad de d re lu ct an ce  of  in fo rm an ts  to  pr ov id e in fo rm at io n if  th ey  a re  su bj ec t to 
la te r qu es tion in g unde r oa th . B ut perh ap s th is  re lu ct an ce  ha s it s ad van ta ges  as  
well  as  it s dr aw ba ck s.  We a re  d ea ling  w ith  in fo rm at io n which  ma y send  a pe rso n 
to  pr ison  fo r man y ye ar s.  Sh ou ld  we not  en co ur ag e ca ution  on th e p a rt  of  in ­
fo rm an ts  by  re m indi ng  th em  th a t th ey  may  ha ve  to  ju s ti fy  th e ir  re m ar ks?  The  
Su pr em e Cou rt  ha s al re ad y he ld  th a t th e in fo rm er ’s pr iv ileg e m us t giv e way if  
re ve la tion of  hi s id en ti ty  is  “e ss en tial  to  a fa ir  det er m in at io n  of  a ca us e. ” 
Rov ia ro  v. U.S., 353 U.S.  53 (195 7) . An d M or rise y v. Bre wer , 408 U.S.  471 (1972)  
in di ca te s th a t du e proc es s re quir es  a n evid en tiar y hea ri ng  on dis pu te d fa ct  i ssu es.  
At th e sa m e tim e,  th e Cou rt th ere  recogn ize d an  ex ce pt ion if  c onf ro nta tion wo uld  
su bj ec t an  in fo rm an t to  r is k  o f h ar m .

W hat  we  are  ul tim at el y fa ce d w ith is th e  prob lem so fa m il ia r in cr im in al  pr o­
ce du re  of pr ot ec tion  of in di vid ual  libe rty w ithout un du ly  ham pe ring  en fo rc em en t 
of  th e  law . We ar e  de al in g w ith th e mos t fu ndam en ta l is su e in mo st cr im in al  
ca ses, libe rty,  pr ob at io n,  or im pr ison m en t, an d th e le ngt h of  im pr ison men t. 
In di vi du al s may  no t be de pr iv ed  of th e ir  libe rty on th e un sw or n test im on y of 
in fo rm an ts  wh o know  they  will  ne ve r be ca lle d to  a da y of  reck on in g be fo re  th e 
court s if  th e  in fo rm at io n t he y of fe r i s un tr ue  o r i nac cura te .

PROPOSED CHANGES IN  TH E DISCOVERY RULES (RULE 12 .1  AND RUL E 16 )

Th e re la tio ns hi p o f p re -tr ia l di sc ov er y to in ve st iy ati ve  re so ur ce s
Unp re ce de nted  ch an ge s in  th e proj josed am en dm en ts  wo uld  re quir e de fe nd an ts  

to  su pp ly  in fo rm at io n to  th e pr os ec ut ion in a sco pe beyond  th a t fo un d in e it her 
fe der al  or  st a te  pr ac tice  an d wo uld  re quir e suc h di sc ov ery re gar dle ss  of  w het her  
th e  def en dan t ha s so ug ht  di sc ov ery from  th e pros ec ut ion.  Such ch an ge s are  
fo un de d on a mi scon ce pt ion of  th e in ve st ig at iv e re so ur ce s av ai la ble  to  th e 
pr os ec ut ion an d defen se.

The  prop osed  am en dm en ts  fo r th e  fi rs t tim e re quir e th e def en dan ts  to pr o­
vide  th e go ve rn m en t w ith  th e  na mes  an d ad dr es se s of  de fe ns e w itn es se s,  a re ­
quir em en t of  ge ne ra l ap plica bil ity  not foun d in  st a te  pra ct ic e.  In  ad dit io n, th e



ri gh t of  th e go ve rn m en t to ob ta in  ph ys ical  ev iden ce  an d do cu men ts  to be pro ­
du ce d a t tr ia l lia s been  mad e ab so lu te.  For m er ly , v ir tu al ly  al l di sc ov ery on th e 
p a rt  of  de fe nda nts  has  bee n co nd iti on ed  on th e ir  ti rs t re qu es tin g di sc ov er y of  
the pr os ec ut ion.  To a la rg e ex tent , br oa d an d unc on di tion al  di sc ov ery has  bee n 
imposed upon  de fe nda nts  sup posedly  to  ac hi ev e "p a ri ty ” of  di sc ov ery be tw ee n 
pr os ec ut ion an d de fens e.  Since the pr os ec ut ion will  now  be re qu ired  to  su pp ly  
de fe nd an ts  w ith  th e na mes  an d ad dr es se s of w itn es se s,  so th e arg um en t goes, a 
lik e re qu irem en t sh ou ld  be imp ose d on  d ef en da nt s.

Su ch  an  ar gu m en t is  an  ab st ra ct io n divo rced  from  re al ity . I t co mpa re s el e­
phan ts  an d pea nut s and  finds them  eq ua l. The  go ve rn m en t ha s av ai la ble  to  it  
th e mos t ex te ns iv e in ve st ig at iv e re so ur ce s im ag in ab le —th e FB I,  sp ec ia liz ed  
fe de ra l la w  enfor ceme nt,  ag en cies  su ch  as  th e N ar co tics  B ur ea u an d th e  In te r­
na l Re venue Se rv ice,  an d al l st a te  an d loc al po lic e or ga ni za tion s.  Eve ry  co n­
ce iva ble  ki nd  of  ex pe rt  is av ai la bl e from  go ve rn m en t agencie s, plus  th e se rv ice s 
of  sjiec ial ize d cr im e exper ts  an d la bo ra to ry  fa ci li ti es  of  th e  FB I. In  ad di tion , 
th e go ve rnmen t ha s av ai la bl e to it  the be st p re -t ri al  di scov ery de vice  th a t an y 
la w ye r could  ev er  wi sh  fo r— th e gra nd ju ry . The  U ni te d S ta te s a tt orn ey  may  
cal l an y po te nt ia l de fens e witn es s be fo re  th e gra nd ju ry  an d qu es tion  him a t 
len gth. N ei th er  th e w itn es s no r th e defe ndan t is  pe rm it te d to  ha ve  counsel  in  
th e ju ry  room. A tr ansc ri p t of the test im on y of  th e de fens e w itn es s is pr ep ar ed  
an d av ai la bl e fo r cros s-ex am inat ion.  On th e o th er ha nd , pros ec ut ion witn es se s 
need  no t be ca lle d be fore  th e gr an d ju ry ; go ve rn m en t in ve st ig at ors  of te n ap pea r 
in st ea d an d te st il y  to  th e re su lt s of  th e ir  in ve st ig at io n.  Ev en  if  a po te ntial  
pros ec ut ion witn es s is  ca lled, th er e is no re qu irem en t th a t a reco rd  of  hi s 
test im on y be mad e an d of te n no reco rd  is ma de . T hi s pr ac ti ce  pr ev en ts  de fe nd ­
an ts  fro m us ing the tr an sc ri p t of th e gra nd ju ry  proc ee ding s fo r cro ss-  
ex am in at io n a t tr ia l.

In  contr as t,  mos t de fe nda nts  ha ve  al m os t no  in ves tiga tive  re so ur ce s av ai la bl e 
to the m.  For in di ge nt de fe nd an ts , th e Crim in al  Ju s ti ce  Ac t prov ides  on ly $150 
fo r bo th  in ves tiga tive an d ex pe rt  ass is ta nce  w ithout p ri or ap pr ov al  an d a 
max im um  of  $300 w ith pri or co ur t ap pr ov al . 18 U.S.C . §3006 A(2) an d (3 ).  
Exp en di tu re s in  ex ce ss  of  $300 can be au th ori ze d on ly  fo r se rv ice s of  “un us ua l 
chara c te r o r du ra ti o n ” an d thes e re quir e th e ad dit io nal  ap pr ov al  of th e ch ie f 
ju dg e of  th e C ircu it . App ro va ls  of  am ou nt s in  ex cess of  $300 are  ra re  in  pr ac tice .

Si m ila rly,  de fe nd an ts  of  mo dest,  lim ited  mea ns  ge ne ra lly ha ve  no fu nds  avail ­
ab le  fo r in ve st ig at io n,  th e ir  reso urce s hav in g l>een ex ha us te d in re ta in in g  c ou n­
sel. It  is  on ly th e w ea lth y de fe nd an t or  th e  ra re  ca se  of a def en dan t who a t ­
tr ac ts  w ides pr ea d pu bl ic  sy m pa th y an d su pp or t wh o ma y ac tu ally  ha ve  fu nd s 
to  co nd uc t an  ad eq uat e inve st ig at io n,  and  even thes e we ll-heele d def en dan ts  
ca nn ot  beg in to mat ch  th e  re so urce s of  th e  go ve rn m en t. Ev en  whe n in ves tigat ors  
ar e em plo yed by  de fe nd an ts , or  th e a tt o rn ey  hi m se lf  in ve st ig at es , th e ir  effec­
tiv en ess is  m ar ke dl y less  th an  th a t of  go ve rn m en t co un te rp ar ts . Rec ords  of  
busin esses, ba nk s an d m yri ad  go ve rn m en t ag en cies  ar e  opened to th e pros ec u­
tion  bu t are  re gula rl y  de ni ed  de fens e in ve st ig at or s.  Many witn es se s feel a mu ch  
gre ate r comp ulsio n to  ta lk  when a law  en fo rc em en t officer fla shes  hi s ba dg e 
th an  w hen an  i nvest ig ato r f or  a  p ri vat e part y  seek s o u t in fo rm at io n.

Til e is su e th en  is  how  th is  im ba lanc e of  re so ur ce s can be co rrec ted.  In  th e 
cr im in al  ru le s we  are  not de al ing w ith  pri vat e part ie s bu t w ith  th e pu bl ic  
in te re st  in  ensu ri ng th a t ju st ic e is  ac hiev ed . Th e oft -r ep ea te d ad mon iti on  "t he 
re sp on sibi li ty  of  a pu bl ic  pr os ec ut or  di ffer s from  th a t of  th e us ua l ad voca te ; liis  
dut y is to  se ek  ju st ic e,  no t merely  to  co nv ic t” (A BA  Cod e of  Pro fe ss io na l Re­
sp on sibi lit y,  EC  7-13 ) is ho no red in  th e br ea ch  by th e proposed  am en dm en ts  
if  the pr ic e th e defe ndan t m us t pa y is  th a t he  m ust  su pp ly  th e pr os ec ut ion 
w ith  in fo rm at io n w hich  may  inc ri m in at e him. s ee  in fra.

The re  is al so  an  in te ns el y pr ac ti ca l re as on  fo r no t su pp ly ing na mes  of  de fens e 
w itn es se s which  is il lu st ra te d  by re port s from  a tt o rn eys a s  to  police in ves tiga­
to ry  te ch ni qu es  in  th e s ta te s re qu ir in g di sc lo su re  of  ali bi witn es se s. A po lic e 
officer ap pr oa ch es  an  al ib i witn es s an d th e  fo llo wing dialog ue  occu rs :

P olice ma n. “W e ha ve  Jo hn  Jo ne s on  a ch ar ge  of robb ery on Ju ne 25. He 
sa ys  yo u were w ith  h im  t h a t ni gh t.”

Ali bi  W it n ess . “Oh no, I ne ve r sa w  him th a t nig ht.”
Eve n th e la w yer  tr a in ed  in se m an tic s m ig ht  res po nd  as  th e w itn es s did,  sin ce  

th e w itn es s vie ws  an  ackn ow led ge men t of  a ss oc ia tion  with  def en dan t as  im pl ic at ­
ing  th e w itn es s in  th e cr im e.  Is  th is  no t th e  n a tu ra l re ac tion  of  th e av er ag e per­
son?  L at er , a t tr ia l,  a ft e r th e ali bi w itn es s te st if ie s th a t he  was  w ith  def en dan t 
fa r from  th e sce ne  of  th e crime , th e  pr os ec ut io n ca lls th e  po lic e officer wh o is



as ke d of  hi s co nv er sa tio n w ith  th e al ib i w itn es s an d an sw er s (t r u th fu ll y , th a t 
th e  w itn es s tol d him he  had  not  se en  th e def en dan t on th e  nig ht of  th e cr im e. 
W hat  th is  il lu st ra te s,  of  co ur se , is th a t po lic e in ves ti gat io n is  by it s n atu re  co er ­
cive  and  th re ate n in g  to  th e av er ag e ci tiz en . R eq ui ri ng  th e de fe ns e to  ex po se ea ch  
of  it s w itn es se s in cr ea se s th e  po ss ib il ity th a t ju st ic e  will  be di st or te d.

T he  Adv iso ry  Com mitt ee  No tes  to th e  prop os ed  am en dm en ts  ac kn ow led ge s th a t 
“t h e  go ve rn m en t no rm al ly  h as re so ur ce s ad eq uat e to se cu re  mu ch  of  th e ev iden ce  
fo r tr ia l’’, bu t finds th a t un sp ecified  si tu a ti o n s m ig ht  re qu ir e di sc lo su re  by de fe nd ­
a n ts  “in  th e  in te re st  of ef fe cti ve  and  fa ir  cr im in al  ju st ic e  ad m in is tr a ti o n ”. In  
ess ence, th e Ad vis or y Co mm itt ee  fo un d di sc lo su re  to  be ne ce ss ar y in  only ex ce p­
ti on al  ca se s bu t pr om ul ga te d a ru le  of  gen er al  ap pl ic ab il ity.  A mu ch  mo re  care ­
fu l ap pr oa ch , ta ilor ed  to  th e  ac tu a l ne ed s of  th e governm ent, is  ne ce ss ar y p a r­
ti cu la rl y  w he re  se riou s qu es tion s a re  ra is ed  o f  in va si on  of  th e  co nst it u ti onal  
ri g h ts  o f de fe nda nt s un de r th e  p ro po se d am en dm en ts .

Th e disc ov ery ru le s as  am en de d fa ll  sh or t of  th e min im um  st a n d a rd s of  th e 
A m er ic an  B a r A ss oc ia tio n w ith  re sp ec t to di sc lo su re  by th e Go ve rn men t 
(r u le  1 6 ( a ) )

A. L im it at io ns im po sed by th e Jc nck s Act 

To  a su b st an ti a l ex te nt , th e d ep art u re s in th e am en dm en ts  from  th e ABA  m in i­
mum  st a n d a rd s are  re qu ir ed  by th e li m it at io ns on p re -t ri a l di sc lo su re  of  st a te ­

m en ts  of  g ov er nm en t w itn es se s fo un d in th e Je uck s Act . 18  U.S.C.A.  § 3 50 0 (S up p.  
1 0 7 3 ).  T he  in te rr e la ti o n sh ip  be tw ee n th e Je nck s Act an d o th er p re -t ri a l dis co ve ry  
re qu ir es  th a t Co ng res s am en d th e Je n ck s Ac t to  co or di na te  w ith  th e pr op os ed  
am en dm en ts  to  th e C rim in al  Ru les .

The  Je ncks Ac t pr oh ib its co mpu lso ry  di sc lo su re  of  st a te m en ts  of  pr os pe ct iv e 
go ve rn m en t w itn es se s or  th e ir  gra nd ju ry  te st im on y u nti l a f te r  th e w itn es s ha s 
te st if ie d on di re ct  ex am in at io n a t tr ia l.  W he n th e  st a te m en t is de liv er ed  a ft e r th e 
d ir ec t ex am in at io n,  th e de fe ns e m us t be give n tim e to  st ud y it  an d  to pre par e 
cr os s ex am in at io n ba se d on th e  st at em en t.  If  th e st a te m en t is in an y wa y le ng thy,  
th is  may  of te n en ta il  a del ay  of  se ve ra l ho ur s,  in wh ich  th e ju ry , th e judg e,  
an d  th e pr os ec ut io n are  im mo bi liz ed . Th e re su lt in g de la ys  ha ve  ca us ed  ma ny  
U.S . A ttor ne ys  to vol un ta ri ly  tu rn  ov er  Je nc ks  st a te m en ts  p ri o r to th e be ginn in g 
of  tr ia l.  How ev er,  som e U.S. A ttor ne ys  st il l w ith ho ld  th em  u n ti l a ft e r dir ec t 
ex am in at io n.

The  A m er ic an  B a r Ass oc ia tio n st an d ard s pr ov id e fo r p re tr ia l di sc ov er y of  th e  
“r ele v an t w ri tt en  or  re po rt ed  st a te m en ts ” of  p er so ns  wh om  th e pro se cu tin g a tt o r­
ney  in te nd s to  ca ll as  w itn es se s a t th e  hea ri ng or  tr ia l.  Li ke wise , a  gra nd ju ry  
m in ut es  c on ta in in g test im on y of  s uc h pe rs on s is al so  su bj ec t to pre -t ri a l dis co ve ry. 
AB A S ta nd ar ds . 88 2 . 1 ( a ) ( 1 )  an d ( i i i ) .

T he  pri m ar y  pu rp os e of  th e  Je nck s Ac t, as  re ve al ed  by th e  le gi sl at iv e hi stor y.  
S. Rep. No. 98 1 on S. 23 77 , 85 th  Con g., 1s t Sess. (1 9 5 7 ),  w as  to  pre ven t wh oles ale 
fis hing  ex pe di tion s in to  th e pr os ec ution ’s files, a re su lt  Co ng res s thou gh t mig ht  
fo llo w fr om  th e  decis ion  of  th e Su pr em e C ou rt  in  Je n ck s  v. U.S.,  35 3 U.S.  65 7 
(1 9 5 7 ).  R eq ui ri ng  p re -t ri al  di sc lo su re  of  “J en ck s Ac t st a te m en ts ” (o nl y su bst an ­
ti a ll y  ve rb at im  st at em en ts  or w ri tt en  st a te m en ts  of th e  w it n ess ) do es  no t in  an y 
way  in fr in ge  upo n th is  ob je ct iv e of  Co ng res s. In  ad di tion . Rul e 1 6 (a )  (2 )  un de r 
th e  prop os ed  am en dm en ts  w ou ld  sp ec ifi ca lly  p ro vi de  a g ain st  d isc ov ery of “r ep or ts , 
m em or an da , or  ot he r in te rn al go ve rn m en t do cu m en ts  m ad e by th e at to rn ey  fo r 
th e go ve rn m en t or  oth er  go ve rn m en t ag en ts  in co nn ec tio n w ith  th e in ves tiga tion  
or pr os ec ut io n of th e ca se .”

Sup pr es sion  of  st at em en ts  of  go ve rn m en t w itn es se s h as so m et im es  bee n su p­
por te d by a de si re  to  pro te ct  th e  w itn es se s fro m co erc ion or  in tim id at io n. Sin ce 
th e am en dm en ts  ca ll fo r th e go ve rn m en t to  re ve al  th e  na m es  a nd  ad dr es se s of it s 
w itn es se s (R u le s 1 6 ( a ) ( 1 ) ( D ) ) .  su pp re ss io n of  st at em en ts  of  w itn es se s no 
lo ng er  wi ll se rv e to  pr ot ec t th e ir  id en ti ty . I f  th ere  is a re as on ab le  po ss ib il ity of 
su ch  coerc ion , th e go ve rn m en t m ay  ob ta in  re li ef  from  disc ov er y und er  am en de d 
R ul e 1 6 ( d ) ( 1 ) .  Si m ila rly,  it  h as  be en  as se rt ed  th a t in  some  ca se s w he re  th e 
go ve rn m en t m us t ca ll a ho st ile w itn es s,  pre -t ri a l di sc lo su re  of  hi s st at em en t ma y 
m ak e it  easi er fo r th e w itn es s to  ta il o r his  te st im on y so th a t it  wi ll ass is t th e 
d efe n d an t w ith ou t di re ct ly  c ontr ad ic ti ng  a n earl ie r st at em en t.  Su ch  ca se s are  r ar e,  
and  up on  a re as on ab le  sh ow in g th e  co u rt  ma y de ny  disc ov er y u n d er am en de d 
R ul e 1 6 (d )  ( 1 ) .

In  sum , an  am en dm en t of  th e  Je nck s A ct  to  p erm it  p re -t ri a l di sc ov er y of  su b­
st a n ti a ll y  ve rb at im  st at em en ts  of  pr os pe ct iv e pr os ec ut io n w itn es se s wo uld br in g 
th e  pr op os ed  am en de d ru le s in to  co nf or m ity w ith th e  AB A m in im um  st an d ard s



and would not impinge upon the protection which the Jencks Act sought to give to prosecutorial intern al tiles.
B. The affirmative duty of the United Sta te atto rney to obtain informationsubjec t to discovery

Rule 16 also fails  to meet the ABA s tandar ds with  respect to d isclosure by the government of prio r criminal records of the defe ndant and prospective govern­ment witnesses. The principal shortcoming is the failure  to requi re the p rosecutor to tak e reasonab le steps to obtain such information.
The ABA Standards, Section 2.1(d), require the prosecutor to disclose— 

•‘material and inform ation  in the possession or control of members of his staff and of any othe rs who have part icipated  in the investigat ion or evaluatio n of the case and  who eith er regularly report or with reference to the partic­ula r case have reported to his office.”
Amended Rules 16(a )(1) (A ) and (II ) contain substan tial ly equivalen t language requ iring  disclosure of state men ts of the defendant and reports  of physical  or mental  exam inations or scientific exper iments. These rules  use the language retjui ring disclosure of information “with in the  possession, custody  or com ml of the government, the existence of which is known, or by the exerci se of due diligence may become known to the  attorney for the government.” How­ever. Rules 16(a ) (1) (B) and (B) use different language when dealing  w ith the prio r felony convictions of witnesses or prio r criminal record of the defendant.  Rule 16( a) (1 )( B ) requires discovery of the  defend ant ’s prio r criminal record “as is then available to the atto rney  for the  f ederal government” . Rule 16(a) (1) (B) requires discovery of prio r felony convictions of prosecution witnesses “which is within the  knowledge of the atto rne y for the government”. The .Ad­visory Committee notes do not explain  the different la nguage between subsec tions (Bi and (IS) and subsections (A) and (I>). The result  of the difference is significant, however.
The language of subsections (B) and (E) apparently  would not requ ire the  U.S. Attorneys  to request a full report of prior criminal convictions from the FBI. although this is readily available with a minimum of effort. It is vir tua lly  impossible for defense counsel to obtain information as to prior convictions, par ticu larly as to prosecution witnesses, except from the prosecution. The prior conviction may have occurred in any of the jur isd icti ons  of the United States. We have been informed  by the FBI  that  they provide governmental agencies with criminal records of 40,000 persons daily, but will not make such info rma­tion avail able  to defense  counsel. We see no reason why the  rule should not require the government to use “exercise of due diligence” to discover any prior  convictions of the defendant  or  a witness.
Furthermore, we believe tha t the discovery of c riminal act ivity by prosecution witnesses should not be limited to prio r convict ions for felonies, but should in­clude all convictions, including misdemeanors. In Davis  v. Alaska,  94 S.Ct. 1105 <1974), the  Supreme Court held that  a defe ndant may have a constitu tional right unde r the  Sixth Amendment’s c onfronta tion clause to impeach a witness by evidence of prior conviction, even a juven ile offense, if, under the fac ts of a case, the criminal conduct of a witness would indicate  a propensity to cooperate with the prosecution in exchange  for leniency or a desi re to avoid suspicion. The defe ndant then has  a right to introduce evidence of the  existence of such con­viction. This righ t is meaningless, however, unless the  inform ation  is avai lable  to the defendant.  Often, the  only source of such information is the government itself. Accordingly, the word “felony” should be deleted from Rule 16(a) (1) (E ).

C. Failure to require disclosure of excu lpatory mater ial
Section 2.1(c ) of the ABA stan dards require s the prosecution to “disclose to defense counsel any materia l or information with in his possession or contro l which tends  to nega te the  guilt of the accused ns to the  offense charged or would tend  to reduce his punishmen t therefor.” The proposed amendments  to the Criminal Rules  do not conta in any such provision. The Advisory Committee Notes to Rule 16 s ta te  t ha t the committee “decided not to codify the Brad y r ule” (Brady v. Maryland, 373 U.S. 83 (1963)). Codification is necessary , however, because ther e is no clea r cut guideline as to what effort, if any. the  prosecutor  must make to obtain exculpatory information not conta ined in his own files. At present, there is no clea r cut  requi rement on the  pa rt of prosecutors to obtain  exculpatory material in the  hands  of the FBI, police, or other investigatory- agencies. even when available on request. See cases summarized in Hall. Kami- sar, LaFave if Israel . Modern Criminal Procedure (1969) 1069-66. Prosecutors
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often make no attempt to comply with the  Brady rule  on excu lpato ry materia l 
beyond examining  the ir personal files. Info rma tion  which might establish  in­
nocence might thus  be denied to the court , resu lting in serious miscarriag es of 
justi ce. Cf. Giles v. Maryland, 386 U.S. 66 (1967).

To clar ify the obligation of the  prosecutor in such cases, an additional sub­
section F should be added to proposed Rule 16(a )(1) , as follows:

"( F) Upon request of a defendant, the  government shall  disclose to the de­
fendan t any materia l or information which tends  to negate the guilt  of the 
accused as to the offense charged or would tend to reduce  his punishmen t 
the refor which is within the possession, custody, or control of the government, 
the existence of which is known, or by the exerci se of due diligence may become 
known to the  attorney for th e government.’’
The  provisions for  compulsory uncond itional disclosure  by defen dants (rules  

12.1(c)  and lt i(b) ) impinge upon righ ts protected under the fif th  and six th 
Amendm ents

The provisions for compulsory discovery  by defe ndants rai se grave questions 
of constitu tionality under the Fi fth  Amendment privilege  a gainst  self-incrimina­
tion and the Sixtli Amendment right of a defendant to call witnesses in his own 
behalf. Under  the  rules presently in effect, the government has  no uncondit ional 
right of discovery aga inst  a defendant, altho ugh the defe ndant can be compelled 
t o  give cer tain  "non-test imonial ass ista nce ” to the government, such as hand­
wri ting  samples, voice samples, finge rprints, and appearance in line-ups. Other­
wise, discovery by the government again st the defe ndant presently  comes about 
on}y if  the defendant requests discovery from the  government. Even in such 
cases, discovery is limited to eith er medical or scientific reports  or other papers 
or  physical objects which the defe ndant inten ds to produce at  the tria l.

A. Discovery by defen dants and the privilege agains t self- incrim ination.— 
Even the  limited conditional discovery  presently  avai lable  aga inst defendan ts 
raise s sub stantial constitu tional questions. Jus tices Black and Douglas dissented 
in 1966 from the promulgation  of the discovery rules  presently  in effect, in pa rt 
because of their concern over the constitutional questions under the  Fif th 
Amendment. 39 F.It.D. 272, 276. Professor Charles Alan Wrigh t, himself a 
member of the Standing Committee  on Rules of Practice and Procedure, has  
described  the cur ren t limited  reciprocal rule as operating  “near the  border of 
the Fifth  Amendment”. 1 Wright, Federal  Practice and Procedure (Crimina l) 
§ 255. Wright  concluded that  it would have been extrem ely difficult to reconcile 
unconditional discovery by the  government with the privilege again st self­
incrimina tion.  Wright, supra § 256.

The amendments  to the  rules would require precisely such unconditional 
discovery  by defendants. The amended  Rule 16(b)  would require  the  defe ndant 
to disclose to the  government before t ria l

(1) any wri ting  or other tangible object which the defend ant  inten ds to 
introduce  a t tria l,

(2) the name s and addresses of witnesses the defe ndant intends  to call at  the 
trial (also  required by Rule  12.1(b) in case of a libi de fense), and

(3) any result s or repo rts of physical or reci ta l exam inations and scientific 
tes ts which the defendan t intends to introduce  kf> evidence at  the tri al or which 
were prep ared  by a  witness  whom the defe ndant intends  to call at the  t ria l.

Under the proposed amendments, the government has an unconditional righ t 
to such info rmation even i f th e de fendant has never requested  any discovery from 
the government.

The argu men t that  such disclosure may be requ ired withou t viola ting the 
privilege aga ins t self- incrim ination res ts on the notion that  the defe ndant will 
be called upon to disclose only that  which he will disclose in any case at  the 
tria l. See Williams  v. Florida, 399 U.S. 78 (1970). Professo r Wright  explains the 
weakness of th is a rgument as follo ws:

“But this appea ling argu men t may not  be a complete answer. Defenda nt will 
shor tly reveal those things he inten ds to produce only if the government has 
first made a case against him sufficient to survive  a motion for  direc ted verdict. 
Unless the government can prove a case sufficient to go to  the  jury , a defe ndant 
need prove nothing. There  is  nothing in Rule 16, as amended,  which prevents  the 
government from using material which it  ha s obtained by discovery  as p ar t o f its  
own ease-in-chief and thus it may be th at  the re will be cases where the  govern­
ment is able to make a prima facia  case only with the  aid of evidence  it has 
obta ined  by discovery.” (Wr ight, supra, § 256)



A study in the  H arv ard  Law Review reached the conclusion th at  “the policies 
adheren t in the Fif th Amendment privilege  aga inst  self-incrimination indic ate 
that  the prosecutorial discovery provisions of th e proposed amendment to Rule 16 
are  uncons titut iona l and should be rejected.” Note, Prosecutorial  Discovery under  
Proposed Rule 16, 85 Harv. L. Rev. 994 (1972).

Williams v. Florida, supra, is often cited as autho rity for unconditional pre ­
tri al discovery aga inst d efendants of anyth ing the defe ndant will reveal at  trial . 
See, e.g., Wriyht. supra, S 256 (Supp. 1973) ; ABA Stan dard s, Supp. 1970, pp. 4-6. 
However, the Williasm  case deal t only with a limited notice-of-alibi situation, 
not genera lly discovery aga inst defendants .1 The pre -tri al revela tion of an alibi 
or alibi witness will be much less likely to risk  incr imination  of a defendan t 
than the genera l discovery required  by the proposed amendments  to Rule 16(b).

The distinction  between discovery of non-incrimina ting defenses and genera l 
discovery aga inst defendants,  in light of the  Fif th Amendment, was highlighted 
by two decisions of the Califo rnia Supreme Court. In  the  widely-cited  Jones  v. 
Superior Court, 58 Cal. 2d 56, 372 P. 2d 919, 22 Cal. Rptr . 879 (1962), the  Cali­
forn ia Supreme Court required disclosure  by the defendan ts of information 
which rela ted to the defense of impotency in a rape case. In  a la te r case, the 
same court  limited  the  holding of the Jones  case, noting tha t deta ils of the 
impotency defense  could not  possibly incriminate the  defendant. Prudhomme \. 
Superior Court. 2 Cal. 3d 320, 466 P. 2d 673, 85 Cal. Rptr . 129, 133 (1970). 
Unconditional discovery of witnesses and documents  to be produced at  t ria l by a 
defendan t was rejected, the  court  cogently explaining the reasons as follows 
(2 Cal. 3.1 at 326-27, 85 Cal. Rptr. a t 13.3) :

“Thus, if we analyze Jones  in the l ight of the policy cons iderat ions discussed  in 
Schader, it is app arent that  the principal element in determ ining  whe ther  a 
par ticula r demand for discovery should be allowed is not simply whe ther  the 
information sought per tain s to an ‘affirmat ive defense ,’ or whethe r defendant 
intends to introduce  or rely upon the evidence at trial,  but  whe ther  disclosure 
thereof conceivably might lighten the prosecut ion’s burden of proving its  case 
in chief. Although the prosecution should not he completely barred from pre tria l 
discovery, defendant must he given the same righ t as an ordinary  witness to 
show that, d isclosu re of p art icu lar  in form ation  could incriminate him. . . .”

“For example, if a defendan t in a murder case intended to call witness A to 
test ify that  defen dant killed in self-defense, pre tria l disclosure of that  informa­
tion could provide the prosecution with  its sole eyewitness to defend ant ’s 
homicide. Similarly, consider the effect of disclosing the name or expected 
testimony of witness  B, whom defendant inten ds to call only a s a ‘las t res ort ’ to 
testi fy tha t defe ndant only committed a  lesser-included offense. . . .”

The proposed amendment to Rule 16(b) sweeps aside  this  fundamental dis­
tinction  as to whether  the  defendan t’s p retri al disclosure will ass ist the prosecu­
tion in presenting  its case in chief. Although the Supreme Cour t in approving 
rules of procedure presumably does not intend to offer any views as to const i­
tutional issues which may be raised by appl ication of the rules, Rule 16(h) is 
likely to be regarded by the  lower cour ts as an indication  that  a lite ral  enforce­
ment is cons titutional . There is, in fact,  some supp ort for an inference of 
constitu tionality  inhe rent  in promulgation  of a rule  of procedure. See Hanna v. 
Plumer, 380 U.S. 460. 471 (1965). Not surpris ingly , the Dis tric t Court s a re likely 
to rega rd the rules as carryin g “a strong presumption” of constitu tionality . See 
Helms  v. Richmond-Petersbury Turnpike  Author ity.  52 F.R.D. 530, 531 (E.D.Va. 
1971). The proposed Rule 16(b) does not even conta in the cave at found in each 
section of the ABA Standards relat ing to discovery aga inst  defendants—“subject 
to cons titut iona l limitat ions”. Such a caveat should he included in any rule  con­
cerning disclosure by defendants which Congress approves.

R. The sixth  amendment riyht of defendants to present  witnesses in their  
own behalf would he infr inyed by the denial of riyh t to call witnesses and present 
physical and documentary evidence if  a defendant declined to comply with com­
pulsory discovery requirements (rules 12.1(e) and 16 (d )) .—The Sixth amend­
ment to the Cons titution guarantees  defe ndants the  righ t “to have compulsory

1 T he  m aj or ity  op in ion in W ill iams wo uld sa nc tion  th e di sc lo su re  re qu irem en ts  of Ru le 
12.1 (b ) in no tic e of  a lib i si tu at io ns.  Th e co ur t ex pr es sly le ft  o pen th e qu es tio n as  to  w he th er  
a co ur t may re fu se  to  al low de fense al ib i w itne ss es  to  te s ti fy  if  th e de fe nd an t de cl ines  to  
com ply  wi th  a discov ery or de r.  399  U.S . a t 83,  fn . 14. F o r th e re as on s no ted abo ve,  we 
bel ieve Ru le 12 .1 (b ) re quir in g  di sc losu re  of  th e  na mes  of  al ib i w itne ss es  is  un wise  as  a 
m att e r of  pol icy. In  ad di tion , we find th e di ss en ti ng  op in io ns  in th e W il liam s cas e. 399 
T'.S. a t 10(1 to  be mo re pe rs ua si ve  in  th ei r an al ysi s of  th e F if th  Am en dm en t’s ap pl ic at io n t o  
discov ery  of w itne ss es  in al ib i cases.
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proc es s fo r ob ta in in g witn es se s in  his  fa vor” . T hi s ri gh t to co mpu lsory proc es s 
includ es  th e ri gh t to  ac tu al ly  ha ve  th e w itn es s te st if y  at  tr ia l.  In  W as hi ng to n  v. 
Te xa s,  388 U.S . 14 (1967),  th e Su pr em e C ou rt  he ld (388 U.S. a t 19) :

“T he  ri gh t to  off er the te st im on y of  w itn es se s, and to  comp el th e ir  a tt en da nc e,  
if  ne ce ss ary,  is in pl ai n te rm s th e ri gh t to  pre se nt  a de fens e, th e  ri ght to  p re se nt  
tlie defe ndant’s ve rs ion of  th e  fa ct s as  well  as  th e  pro se cu tio n’s to  tlie ju ry  so it 
ma y de cide  whe re  tli e tr u th  lie s. Ju s t as  th e  accu sed has  tl ie  ri ght to  co nf ro nt  
tli e pr os ec ut io n’s w itn es se s fo r th e pu rp os e of  ch al le ng in g th e ir  te st im on y,  he 
ha s tli e ri gh t to pr es en t hi s own w itn es se s to  es ta bl is h a de fens e,  th is  ri ght is a 
fu nda m en ta l el em en t o f d ue  p ro ce ss  o f l aw .”

The  a m en dm en t to Rule 10 (d ) wo uld im ping e on th is  r ig ht to  p re se nt  witn es ses. 
If  tli e de fe nd an t re fu se s to  su bm it a  li st  of  w itn es se s p ri or to  tr ia l,  he  may  be 
de nied  tli e ri ght to  ca ll w itn es se s a t th e tr ia l.  If  he  re fu se s to ass is t th e pros ec u­
tio n by fu rn is hin g it  wi th do cu men ts  an d ph ys ic al  evide nc y pri o r to  tr ia l,  he  m ay

J  be barr ed  fro m of fe rin g su ch  ite m s as  ev iden ce  a t th e  tr ia l.  I t  is no t enough  to
say th e choic e is th a t of  t he  def en dan t sin ce  he  ma y ca ll th e w itn es s or  in trod uc e 
th e ev iden ce  i f he  mak es  pre -t ri al  di sc lo su re  to  th e pr os ec ut ion.  Tl ie Con st itut io n

- co nt ai ns  no pr ov is ion af fo rd ing a ri gh t to  ca ll w itn es se s on ly if  th e  def en da nt
*  co op er at es  w ith  th e pros ec ut ion,  even  to  th e  po in t of  in cr im in at in g  himse lf.  Th e

ri gh t to  a de fe ns e is  fu nda m en ta l to  du e pr oc es s an d may  no t be so cond ition ed . 
In  Cha mbe rs  v. Miss iss ippi , 93 S.C t. 1038 (19 73) th e  Cou rt  foun d th is  ri ght so 
fu nd am en ta l as  to  st ri ke down  on const it u tional  gr ou nd s a long  es ta bl ishe d ru le  
of  ev iden ce  reco gn ized  in  mos t st a te s.  An  ex ce pt ion to  th e hea rs ay  ru le  is 
rec og nize d fo r “s ta te m en ts  again st  in te re s t” , su bj ec t to  tw o we ll- rec ogniz ed 
lim it at io ns— th e d ec la ra nt m us t be unav ai la ble  fo r tr ia l an d th e  s ta te m en t ca nn ot  
be sol ely  again st  pe na l in te re st . In  Ch am be rs , ex clus ion of  a hears ay  st a te m ent 
was  he ld  un co ns ti tu tional  as  an  in fr in gem en t on th e ri ght to  pre se nt w itn es se s 
in de fens e,  even  thou gh  th e st at em ent w as  again st  pe na l in te re st  an d the
dec la ra n t ha d ac tu ally  testi fie d a t tr ia l.

Th e Su pr em e C ou rt  has  ne ve r de cid ed  w het her  a co urt  may  re fu se  to  al low 
de fens e w itn es se s to  te st if y if  th e  defe ndan t de cl ines  to  comp ly w ith  a  di scov ery 
or de r. Ev en  in th e lim ite d co nt ex t of  a no tic e-of -a lib i ru le , th e Su prem e Cou rt 
ex pr es slv re se rv ed  ju dg m en t on  th e qu es tion  in  W illiam s v. Fl or id a,  399 U.S . 78, 
83, fn.  14 (197 0) .

Th e C ou rt  now see ms  to  ha ve  of fered  in  Rule 16 (d ) a sub  si le nt io  ad vi so ry  
op ini on , in  co nt ra ve nt io n of  i ts  ow n long  rec og nized pr oh ib it io n on such ad vi so ry  
op ini ons. Th e pr op er  ve hicle fo r re so lu tion  of  such  issu es  is  an  actu a l ca se  or  
co nt ro ve rsy as  prov id ed  in  A rt ic le  I I I  of  the  C on st itut io n,  w ith  adequate  oppo rtu­
ni ty  fo r br ie fs , ar gu m en t, an d fu ll co ns id er at oi n by th e  co ur t. The  fe ars  of  
Mr. Ju st ic e  Black  as  to  misu se  of  th e  ru le -m ak in g po wer  appear to  ha ve  been 
wel l ta ke n. See  di ss en t of  Mr.  Ju s ti ce  Bla ck  to  th e 1966 am en dm en ts  to  th e 
Fed er al  Ru les of  Crim in al  Pr oc ed ur e,  39 F.R.D.  272 (196 6) .

Mr. Smith . Professor Lesnick.
Prof. Lesnick. My name is Howard Lesnick. T am a professor of 

law a t the Univers ity of Pennsylvania, where I  have been a member 
o f  the faculty  since 1960. Before that  T served as a law clerk to Mr. 

t) Justice John  M. ITarlan of the Supreme Court of the United States.
I teach a course and a seminar on the legal profession. and have been 
a member of the Board of Trustees o f the Center for Law and Social
Policy, since its founding 5 years ago.

* I guess T am speaking to you under a triple inhibition. Fir st, T
realize that T am the last o f a long list of witnesses. Second, I am here 
to change the  subject, as it were, from the criminal rules amendments 
specifically, to the rulemaking process itself.

Third , along those lines, I could not help noticing Mr. Dennis’ 
reference earlier today to at least one of the issues, which T want to 
raise, as a law school question; being somebody who works at a law 
school, perhaps l  am a litt le sensitive about that. And I guess I am here 
to try to persuade you to  tran sfer the issue from one that  is ta lked 
about in the building where I work to one tha t is talked about in the 

(1 -6 23— 75 - 14
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bu ild ing where you work . In  oth er words, I th ink it is a question fo r 
Congres s to cons ider  pr imari ly.

1 th ink th at  the  core of the issue is this . Th e wri tin g of rules is the  
wr iti ng  of legisla tion . Wh en I say th at  1 do not in any  way mean to 
sugges t that  it is inap prop ria te  f or  courts  to make rules, bu t to speak 
to the  p rocedu re th at  is used in connection  wi th it. It  is th e wri tin g o f 
leg isla tion, because you are dea ling with general  rules fo r the  fu tur e, 
and  because as we have seen tod ay and  in o ther  places, you are  dea lin g 
not sim ply  with con side rations  of jud icial ad mi nis tra tio n, ca len dar 
congestion, the  tr ia l process and the like,  bu t a lot  of hotly  dis pu ted  
issues of  social policy.

And I th ink , to Speak very gen era lly , the  model of the  way a cou rt 
ope rate s, and the model of the  way a leg isl atu re opera tes  are  very 
differen t. C ourts  are  supposed  to be in dep end ent  an d i ns ul at ed ; legisla­
tur es  a re supposed to be accountab le to the  pub lic  and open. And  he re 
we have a procedure  which is a leg isla tive  procedure  devised and  
ca rried  out by judges. And it fal ls betw een two  stools. I suppose, es­
sen tia lly , t ha t is o ur posi tion.  And ne ith er  as the  model of the  a dj ud i­
cation of  cases, which, of  course, is the  jud icial mode l, no r as a 
leg isla tive  mode l, dot's it, in our judgme nt,  pas s muster .

And  when I say th at , we are  not here to say th at  it is an ind efe n­
sible. out rageou s procedure. I t  is not . It  has  been worked out respon­
sibly  over  the  years. An d we t hi nk  th at  the  experience th at  the com­
mit tee  has  had in the  case of the  rules of evidence, and  now in the  
case o f the  c rim ina l rules, has  dem onstrate d serio us deficiencies in the 
rul em aking  procedure , and  pe rha ps  more  im po rta nt , demo nstra ted  
rea lly enormou s g aps in  public k nowledge and in congre ssional kno wl­
edge abo ut the way th at procedure  o pera tes.  The leg islatu re,  as every­
one knows,  alm ost  20 yea rs ago authorized t he  Judic ial  Conference  to 
ca rry  on a c ont inuous  stu dy  of  the  rul em aking  process and recom mend 
rules to the cou rt. It  did  not a t all tim e, of  course, pres crib e th e proce­
dures t o be followed.  W e now have  ha d two experiences —we are in th e 
proce ss of a second—in the  leg isl atu re which have  had enormously  
sa lu tary  effects. Bu t t he y also ca rry  within them  the  seeds of  d ev ita l­
izin g the rulem aking  process itse lf. Th e Ad visory  Com mitt ee on the 
Crimina l Rid es has  indefin itely  pos tpon ed th e deadlin e for comm ents 
on the  h abeas corpus rule , a preli mi na ry  d ra ft  of  wh ich came out over 
a year ago, aw ai tin g the  leg isla tive  reac tion  to  these  rules . And it  is 
obvious, I suppose , to everyone th at  90 day s is sim ply  an inadeq uat e 
per iod  of tim e to  conside r seriously in th e leg islatu re proposed rules.  
At the  same time , if  C ongress  is routi ne ly go ing  to  do w hat  it  d id  thi s 
time, forestall  them fo r a  yea r, o r do w ha t i t d id in th e case  of  the  ru les  
of  evidence and tak e over the  job its elf  it  is perfe ctl y clear th at  the 
rul em aking  proce ss is going to  be sap ped  of  all its  v ita lity.

So we are  at  an idea l point, I sub mit , to  look at  t he  process itself , 
to see whethe r ref orms  a re necessary , to  devise  an ap prop ria te  m anner 
of ma kin g the  reform s, and  the n to  let  the  rul em aking  proce ss go on 
as befor e; th at  is. wi tho ut serious con tinu ed congressional ove rsig ht.

Xow, in o ur  judgme nt,  ther e a re f ou r areas of  the  rulem aking  process 
which requir e serio us examin atio n and  ret hin kin g..  And we are  her e 
in par t today to urge  th is committ ee in some ap prop ria te  wav to ex­
amine the  rul em aking  process and to con sider these questions.
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The four areas tha t we have perceived—and I want to emphasize 
seriously tha t these are tentative perceptions on our par t, and even 
more tentative proposals for reform, because so l ittle is known about 
the process, and what is  known is so informally known—but the four 
areas which we have identified on the basis of what we do know are, 
first, the hick of a sufficiently widespread inpu t by all segments of the 
legal profession, and by the*public, into the rule d raf ting process.

Belated to tha t, the relative unrepresentativeness  of the Advisory 
Committee, and the excessive centralization of the  appointing author­
ity under it.

The third  is the inappropriateness, as we see it, of utilization  of the 
J Supreme Court as the official promulgator of the  rules.

And the  four th is the present lack of a meaningful mode of congres­
sional reviews which does not undercut  the rulemaking  process itself. 

1 And if I can very briefly speak to each of these, I have a statement
which was submitted which develops these more fully.

Mr. Smitti. And tha t will be made part  of the record.
Prof. Lesnick. Thank you.
As I said, Congress, when it delegated to the Judic ial Conference 

the continuous oversight and ru ledrafting and recommendation func­
tion. did not address the question of procedure. Nor has the confer­
ence itself seen fit to publish rules of procedure. Wh at we know about 
the rulemaking procedures we know from articles and speeches of 
judges who have been active in it. or. by, for example, a statement like 
that  submitted to the  subcommittee by Judge  Lum bard this morning.

Were the conference to publish rules of procedure, it would have two 
useful consequences. F irs t of all, it would enhance public awareness of 
the procedure and partic ipat ion. More impor tant, it would require the 
conference to face specifically the question whether  its procedures are 
presently adequate to obtain a broad range of public input. It  is per­
fectly clear th at they were intended to do that. There are references by 
judges and others, some of which I cited.

But I think it is also clear tha t the rules of evidence hearings dis­
closed important insufficiencies. F ive thousand copies o f the prelimi­
nary dra ft, of course, is an impressive figure. I t is symptomatic that I 
do not. know and I do not know of anyone outside the process who 
knows just what that  mailing  list is. And I think it is clearly not 
enough simply to mail out copies to bar associations, judges, and to 

j  publish it in advance sheets. No attempt is made to seek out actively, so
far  as I know, comments of groups who may have a vital interest in the 
area. There is no attem pt made to notify  lay groups at all, even though 
they may have a vital interes t in certain  areas. And the reaction of the 

> medical community 2 veal's ago to the proposals dealing with doctor-
patient privilege are an example of that.

No public hearings are held. This was proposed quite some time ago 
bv Professor Moore of Yale who was involved in the rulemaking proc­
ess for many years. And I thin k public hear ings, as thi s hearing, are 
enormously important. There is just a world of difference between 
having a committee member or reporter or whoever, go through a pile 
of letters, and having the actual members of the committee sit there, 
and hear live bodies make a submission. And I need not make tha t 
point in anv detail to this  subcommittee. Anvone who has served on or 
appeared before such a committee knows that .
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In addition to tha t, often major changes are made afte r the final 
tentative d raft is circulated. And again, consider the legislative mode l: 
this  Congress, of course, meets in executive session, and Congressmen 
meet private ly. But nearly every step in the legislative process is pub­
lished—subcommittee report, committee report, debate, votes, every 
change can be identified, and in most cases identified very quickly. 
And no disclosure is made within the advisory committee, within the 
standing committee, or within the judicial conference. An important 
question is whether there is any division. We have learned either from 
Justice Douglas once or twice, or from testimony before Congress, that 
there  were hotly divided issues. And a number of people have testi ­
fied today tha t there was resubmission, revision of thinking.  But that  
was never flagged. And again, I think  any lawyer knows tha t it is the 
identification of controversy tha t tends to bring interested parties 
into the arena. If  anything , the rulemaking process discourages that.  
I t engenders an air  of blandness from the very beginning the advisory 
committee notes, they will refer to a dispute, but say simply we have 
adopted another view. But the general impression is one of simply 
perfect ing the workings of a basically mechanical system, and it tends 
to engender the idea that there is not. very much going on that is con­
troversial. And indeed, as we all know, there is a lot going on that is 
controversial.

Now, related to that  is the  composition of the advisory committee. 
And this is a very sensitive area for many reasons. But I think it is 
important  that  it be thought about and examined, because it has just 
grown without legislative oversight, and without, so far as I know, any 
act of public inquiry from Congress.

When I said earlie r that the advisory committees are not broadly 
representative, I did not mean to overstate that.  They are obviously 
drawn from leading members of the bar who are able and hard-work­
ing lawyers, and they are representative of a segment of opinion. But 
as the legal process gets more complex, and as more and more seg­
ments of the lay community come to  need representatives, it has be­
come clear to us tha t it is not  enough simply  to choose between a broad 
range of established, successful lawyers. I t has been pointed out that  
the average age of the advisory committee which drafted the rules of 
evidence was 65. The groups in society which are less able to call on 
lawyers, the poor, racial minorities are obviously going to be less 
represented, unless a deliberate attempt  is made to overcome that. 
And I think, if I may say so, that  it simply is not enough to put a 
prestigious criminal defense lawyer, or a well-known plaintiffs’ lawyer 
in stockholders suits on one or another of these committees. As the 
issues become more and more reflective of the many points of view in 
our society, tha t should be built into the point in process too. And 
tha t is par ticularly true  now when they operate  as they  do so much in private.  I t would be true in any case.

The second problem is even more fundamental, and even more di f­
ficult to broach. And tha t is tha t the role of the Chief Justice in thi s 
process is, as I say in my statement, and I think it is true, without 
parallel  in the lawmaking system. And I say this in criticism of no 
parti cular Chief Justice. As you know, it has  Deen true of at least the 
last  two, and probably beyond that. The Chief Justice appoints  the 
members of the advisory committee, he appoints the members of  the
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sta nd ing commit tee,  he appo int s the rep or ter s, he  s its at  some of  t he  
meetings of  the advis ory  committee, and, of  course, he pre sides over 
the  Ju di ci al  Conferenc e. A nd  he then p resides over  th e Supre me  Co urt 
when he prom ulg ate s the rules. I th in k it  i s true  th at  there is no t in 
th is  b ui ldi ng  a ny  sim ila r sing le official w ith  so pervasive a role in  th e 
legi slat ive process .

Now, I can say as an  ear nes t of th e fact  t h a t I  make th is  po in t as 
an  insti tu tio na l one, th a t I have no idea  w ha t e ith er  the cu rre nt  C hie f 
Ju st ic e’s or  h is pred ecessor s’ c on tribu tio n was to pa rt icul ar  ru les.  But  
long  ago , I  su ppose, when th e R ules Co mm ittee of  the  House  was given 
the  a utho rit y it  now has,  it decided th a t there was a lim it to  t he  role  

} th at  a  single official sho uld  p lay  in the leg islative process . I am speak ­
ing  of  the  Speaker of  the  House. And, of  course, the Ch ief  Ju st ice 
even  less so, 1 th ink,  shou ld pla y such a centr al role, because he i s p ri-  

j. mari ly a ju dg e who s its  on cases.
Now, t liis  is an enormously  d ifficult pro blem to  de al with. I t  is very 

closely rel ate d to  th e not ion of  who sho uld  be given the rulem aking 
fun ction. A nd  I  would like  to speak  to t ha t.

Now, Con gressm an Dennis,  I cannot disagr ee in  one sense  w ith  t he  
sta tem ent you made a few minutes  ago, th a t everybody  knows th at 
Ju sti ce  Do uglas  is righ t when  he says  the Supre me  Co ur t does no t 
rea lly  look at  the rules . I can not imagine th at you  are  wrong about 
that . Of  course,  members of the J ud ic ia l Conferenc e ha ve c ontinued  to 
say to  the  co nt ra ry , inc lud ing  Ju dg e Lu mba rd  th is  mo rning. Th e 
Supre me  Co ur t at  least once, in Ha nna v. Plumer, which 1 quote  on 
page 13 of  mv sta tem ent , said spec ifica lly th at when a sit ua tio n is 
covered  by one of t he  rules.

* * * th e  C our t has  bee n in st ru ct ed  to  ap ply th e Fed er al  Ru le,  an d can re ­
fu se  to do  so on ly if  th e Ad vis ory  Co mm ittee , th is  C ou rt  an d Co ng ress  err ed  in  
th e ir  pr im a fa ci e ju dg m en t th a t the Rule in qu es tion  tr an sg re ss es  neit her th e 
te rm s of th e Ena bling Ac t n or  const itu tional  re st ri ct io ns.

An d I  t hi nk  i t probably is n ot a sufficieAt an swe r to  say t h a t J us tic e 
Douglas is righ t, even if some people say he was wro ng, because the 
Sup rem e C ou rt d id  pro mu lga te th em, an d th en  na tura lly , many  people, 
no t all,  are  goi ng to  feel som ewhat com mitted to the m as a result .

Dist ric t jud ges , I th ink—a nd Ju dg e Me rliige did say there was a 
str on g pre sump tion of co ns tituti onali ty bu t it ce rta inly  is a serious  
consider ation that  if  th e S upreme C ou rt i s not  in  fac t pass ing  on th em, 

£ it is not a good th ing,  fo r it looks as if  the y are.  W ha t we have—a nd
" remember, Ch ief  Justi ce  W ar re n in the passage I refer red  to spoke

about Congress, too—w hat we have here  is so many agencies of the  
Gover nment , and  pr iva te citiz ens,  pa ssing  in inap pr op ria te  ways  on 

* constituti onal issues, th at  when we a re  al l done,  we have  a  feel ing  th at
every body has OK’d it,  w here as ac tua lly  no one has OK ’d it. The ad ­
viso ry committ ees,  the  rep orter s say  th at the  fif th amendment is this, 
an d we th in k it is that . And the Ju di ci al  Conference  sim ilarly . The 
Suj  meme Co ur t sim ilarly . None of  those decis ions were made in the 
way  we are all used to seeing jud ges decide cons titut ion al ques tions , 
on the  record , wi th brie fs, with  arg um ents,  w ith  an opinion . They are  
all offh and . An d the y may be the most sou nd opin ions  we can th ink of, 
or the y may not be. Bu t that  is no t the  way  judges  are  suppos ed to 
decide.
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Mr. Dennis. You get that  when somebody challenges the rule ; do' 
you not?

Prof. Lesnick. You do. But then, you get a rule—again. T have the Chief Justice’s rule—which it is said has already been OK'd by the reporter, the advisory committee, and the courts, and by Congress. And the inaction of Congress is used as a buttress to support tha t idea. Xow, when Congress really acts, when Congress enacts a bill, i t holds hear­ings, and it issues a report, and it states dissenting views, and it has debate, amendments, and a vote. And the presumption of constitution­ality attaches to that. But we have here is four or five steps along the line, no one of  which gives you what you want. Xow. when you say late r you get it, sure, you get it. But you get it fighting an uphill battle.
Mr. Dennis. Of course, one way to reach what you are saying—and I am sure that is not what you are really arguing for—would he just to put it  all back in Congress and have no rules unless we legislate.
Prof. Lesnick. I am not arguing for  it.
Mr. Dennis. T know you are not. But tha t would be a way to get what you are talkin g alxmt with hearings and all the rest of it.Th at is what we did in the rules of evidence, of course.
Prof. Lesnick. Tn this  one case. And that certainly  would be throw­ing out the baby with the bath. Justice Douglas and Justice Black pro­posed that the Ju dicial Conference be given .officially what they say is the unofficial situation now, and that, the  Enabl ing Act be amended to say tha t the rules are promulgated by them and come over here directly since the Supreme Court is out of it. Th at is one way of deal­ing with it. Another way of dealing with it would be for Congress to pass a statute  setting up an independent commission with all three branches, the Chief Justice, the President, the Speaker, and the 

President of  the Senate, nominating members, which would dra ft and promulgate rules which woijld come over to the legislature. And there are probably other methods that I have not thought of. Any of those methods have the advantage of removing the Supreme Court from this role, and leaving the Supreme Court in its historic  role of dealing with constitutionality, unencumbered by some prio r commitment which has a dubious basis in fact.
Mr. Dennis. Would you have laymen on tha t commission?
Prof. Lesnick. Well, that is really a central question. T think  that  there probably is a very strongly held feeling, certainly within the judiciary, and perhaps within the bar  as well, that when you are deal­ing with rules of procedure, only lawyers should be involved, just as there are only lawyers on the Judicia ry Committees of the Congress. And T think  that  view probably should be given weight. But T think tha t fac t is probably one reason why it is of even greater  importance to seek out lav views in some consultative way. One would need to give more thought to the distinction between the membership of the com­

mittee and Ms advisory structure. But T think th at even though laymen properly  should not. be on the committee, in area where lav groups 
have a predictable interest, some struc ture should be built in by which thev could have input at the dra fting stage.

Mr. Frick. T would certainly suggest that  you have a few ex-convicts on it, they seem to  be pret ty well up on what the rules are and what changes are needed.
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Prof . Lesnick. I  am not speaking of the criminal rules alone.
Final ly, congressional review. As I said earlier, the ad hoc responses 

in this  connection, and in connection with the rules of evidence, are 
things which I think are very healthy. But as the old saying goes, we 
cannot go on meeting this way. And I think tha t either Congress is 
going to have to quietly d rop its series or ad hoc reviews—and I think 
serious struc tural problems have been uncovered, and controversial 
rules are going to continue to come along—or it is going to have to 
devise a method by which it can keep the reviewing authority there 
and keep it viable without rendering  ineffective the  viability of the 
rulemaking  process.

Now, Judge Maris had a couple of  proposals in the Senate in con­
nection with the Rules of Evidence Act. You may remember that the 
House passed a provision saying tha t the court  may promulgate future 
amendments to  the rules of evidence, but  they would not be effective 
for 180 days, and could be vetoed by either House. He objects to the 
single House veto. And I have to agree with him. He points out th at 
you could provide for each House by a resolution of tha t House, to 
continually forestall the effective date for definite periods of time, 
while they looked at the matter. Tha t certainly seems a practical 
notion. I  think this committee could address itse lf to what lawyers call 
the substance-procedure dichotomy. The Enabling Act  has been given 
a very broad construction by the Judicia l Conference and the Supreme 
Court itself. And many have argued and advised tha t if the rule- 
making process were kept down a little more—the issue of privilege is 
an example of th at—and if rules of procedure that do affect substan­
tive righ ts were not dealt with in the rules, then Congress could justify  
letting the rulemaking process go on as it has been. And that, I think, 
is certainly something tha t needs to be thought about and ought to be 
dealt with. It  is something tha t the Judicial Conference could deal 
with itself.

If,  as I suggested, it spelled out rules of procedure which would 
confront this question finally, and they did it satisfactorily, perhaps 
the matter could stop there. But I think tha t Congress would always 
want to reserve to itself some acceptable method, particularly if a 
lesser body than the Supreme Court is to promulgate the rules, of hav­
ing an input. And I think a 6-month delay which could be, I repeat, 
triggered by a single House, coupled with an invigoration of the sub­
stance-procedure dichotomy, might be a solution. But I emphasize that 
I do not really know, I  do not have a solution, I  am here arguing tha t 
the problems need attention. And not just in a law school.

[The prepared statement of Prof. Howard Lesnick follows: j 
Sta te m ent of  P rof. H owa rd L esn ic k

My name  is Howard Lesnick. I am a Professor of Law at  the Unive rsity  of 
Pennsylvania, where  I have been a member of the  F acul ty since 19(50. Before tha t 
I served as law clerk to Mr. Jus tice John  M. Ha rlan of the Supreme Court of 
the U.S. I teach a course and a seminar  on the Legal Profession, and have been 
a member of the  Board  of Trustee s of the  Center for Law and Social Policy, 
Inc., since its  founding five years ago.

I app reci ate the opportunity to tes tify  before thi s Subcommittee. I wan t to 
use that  o pportun ity to speak, not to the substance  of the Criminal Rules  amend­
ments  now before you but to the  rule-m aking  process itself.

Recen t exper ience  has made it abundantly  clea r that  it is timely for the Con­
gress  to re-examine  the processes and procedures  by which the Federal  Rules are
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•drafted and  promulgated. The congressional preemption of the Rules of Evidence 
af te r the ir promulgation  by the Supreme Court, followed by the year-long post­
ponement of the  effec tiveness of amendments to  th e R ules of Cr iminal Procedure, 
have  not only provided  meaningful congress ional review of the  issues raise d by 
those  Rules, but have effectively drawn in question the  continued vita lity  of the 
rule-making process itself. The Advisory Commit tee on the  Criminal Rules, for 
example, has  apparen tly postponed indefinitely the  dead line for  comments on 
a published  Prel iminary  Draft  of fu rth er amendments to the  Criminal Rules  and 
of a new set of Rules governing habeas  corpus  actions  for  sta te prisoner s and 
collateral attacks on fede ral convictions under 28 U.S.C. Section 2255. The  pro­
vision in the Rules Enabling Act for a 90-day postponement  of the  effectiveness 
of Rules promulgated  by the Supreme Court  was never intended to occasion full 
legislative review of each set of Rules amendments. As recen t legis lative ex­
perience makes clear,  ninety days is too sho rt a time (see the  stateme nt of 
Senator Ervin (120 Cong. Rec. S11965 (Ju ly 9, 1974)), and rout ine legislative  
reconside ration of the  issues resolved by th e draftsm en of proposed Rules would 
inevitably sap the  vita lity  of the dra ftin g process as we know it. Unless we a re 
to  return  to the  era  of legislative  presc ription of procedural rules, full-sca le 
legis lative review of court-promulgated rule s cann ot be the no rm ; yet recent 
events seem on the verge of making it  so.

It  would be difficult to find a supjio rter of a return  to the  days of legisla tive 
rule-making. The reform of federa l procedure which followed the  enactmen t of 
the  Rules Enabling Act is jus tly lauded as a major achievement  of our legal 
system, in which the  legis lature, the  jud iciary  and the  bar  jus tly  sha re pride. 
But  it seems equally plain that  Congress should not simply turn its back on the 
experience of its inqui ry into  the Rules of Evidence, an exi>erienee which dis­
closed major deficiencies in  rule-making procedures  and imi>ortant gaps in Con­
gressional and public knowledge about the way in which the  system has actually 
worked. If  the  rule-making process is to be revalid ated, it must be as a result 
of reforms  in the procedure by which that  process opera tes. Thus, by focusing 
on that  procedure, and not merely on the  issues raised by partic ula r Rule amend­
ments  laid before Congress, thi s Committee can make it possible for  the  process 
once again to operate as  originally  intended.

Four  areas of the rule-making process requ ire serious exam ination and re­
thinking . They are:

(1) The lack of sufficiently widesp read input, by all aspects of the  legal 
profession and by the public itself, as a result  of the procedures by which 
the Judicial  Conference and the Advisory Commit tees reporting to it  dr af t 
rules an d recommend them to the Supreme C ou rt ;

(2) the  rela tive  unrepresenta tiven ess of the Advisory Committees, and 
the  excessive cen tral izat ion  of the autho rity  to api>oint members of J udic ial 
Conference com mit tees;

(3) the inappropr iate ness of util izat ion of the Supreme Court  as the  of­
ficial promulgator  of the  R ules ;

(4) the  lack of meaningful  mode of Congressional review which does not 
undermine the  rule-making process itself.

Before speaking briefly to each of these. I want to note at  the outset the 
ten tat ivenes s of the perceptions, and partic ula rly  the proposals for  change, set 
out in thi s statement. One of the great difficulties with  the  rule-making process 
is its  fluidity and rela tive  invisib ility, and it is very likely that  simply by con­
duct ing full-scale hearings on the  question thi s Committee will contribu te enor­
mously to the fund of knowledge about  the process, with the likely resu lts that  
other problems may come to light and new proposals for improvement may 
surface.

t l ) Judicial  Conference procedures should be made more open, and should be 
published.— In authoriz ing the Judic ial Conference to “car ry on a continuous 
study  of the opera tion and effect’’ of the Rules of Procedure and to recommend 
(■hangs in them to the  Supreme Court (28 U.S.C. §331), the Congress said 
noth ing about the procedure  by which the Conference should car ry out the task. 
Nor has the  Conference itse lf seen fit to publish rules of procedure, or even a 
more informal  sta tem ent  of its procedures. What we know abou t the method by 
which Rules are dra fted and considered comes la rgely  from speeches or articles  
by judges active in the  work of the Conference. See. for example. Judg e Maris’ 
art icle. Federal Procedural Rule-m aking: The Program of  the Judicial Confer­
ence, 37 A.B.A.J. 772 (1901).
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Were the  Conference to publish its procedures it  would not simply enhance the  
awareness of interested persons and thereby facil itate thei r part icip atio n; it 
would be required to face explicitly the question whether its procedures presently 
provide adequate means for obtaining a broad range of input. There is certainly 
no doubt tha t such was the intention of those judges active in the origins of the 
present system,1 2 but, as became clear in connection with the Rules of Evidence, 
it is insufficient simply to have a prelimin ary dra ft published in the West Re­
porter advance sheets and to mail copies to Bar Associations and various public 
officials. No attempt is made to seek out actively the comments of groups wi th a 
vital interest in the issue. No attempt is made to consult lay groups at all, even 
though they are often importantly affected by procedural rules. No public hear­
ings are held, as was proposed by a long-term parti cipant in the rule-making 
process. Professor J. W. Moore (1A Moore, Federal Practice H 0.511-.51 2) ; yet, 
as a legislative committee is surely aware, a submission tha t is entirely written 
is simply not equivalent—whether to the autho r or the recepient—to one which 
may be supplemented, however briefly, in a face-to-face encounter?

There is no assurance that,  if major changes are to be made in a draf t after  
its circulation, there will lie fur the r disclosure and opportunity for comment: 
the Rules of Evidence were extensively rewritte n in private, prior to their final 
consideration by the Court. F inally, no disclosure is made of any division within 
the Advisory Committee, Standing Committee or Conference itself, which might 
aler t interested  lawyers and legislators tha t matt ers of controversy are being 
resolved. It  is only rare fortuitous disclosures—such as Mr. Justice Douglas’ 
passing reference to adoption of certain Criminal Rules amendments “by the 
narrowest majority,” 383 U.S. at 1093 (I 96 0) —that bring the reality of policy 
formulation to wider consciousness.3 * * *

It  should l>e borne always in mind th at the process of promulgating Rules is 
essentially a legislative one. To say that  is not to assert  tha t it must be carried 
out only by the Congress; the  point is rather that , just as the Legislature has set 
up procedures designed to encourage the citizenry to make its view’s known and 
to make it more likely for Congressmen to become aw are of varying inputs, so 
judges and advisors to judges, when acting in a legislation-writing capacity, 
should use procedures similarly democratic in thei r conception. It is dangerously 
misleading to say th at “rule-making is a matte r for research, study, and judicious 
analysis and critiques, not one for the public platform.” Clark, Tiro Decades of 
the Federal Civil Rules, 48 Colum. L. Rev. 435, 444 n. 45 (19 58 ). Research and 
study are  surelj7 essential; they are surely not all that  is involved. In fact, it is 
exactly the notion th at the rule-making process is simply the technical perfection 
of housekeeping matters, of legitimate interest only to the Judiciary and a small 
group of lawyers advising it, tha t is the central vice in the present rule-making 
apparatus.

In this connection, it is instructive to recall the requirement of the Freedom 
of Information Act tha t each agency shall “state and currently publish * * * 
for the guidance of the public” : “Statements  of the general course and method 
by which its functions are channeled and determined, including the nature  and 
requirements of all formal and informal procedures available; * * *” 5 T’.S.C. 
§ 5 5 2 (a )( 1 )( B ).

The Administrative Procedure Act exempts “the courts of the United States”- 
from its requirements (§ 5 51 (1 ) (B ) ). While the members of the Judicial Con­
ference are judges, it seems clea r t hat in exercising the  functions conferred un der 
§ 331 of the Judicial Code, they are not acting as a court. The point here, how­
ever, is not whether there is a legal basis for a claim of non-compliance with 
the APA; even if those parti cula r requirements were not thought approp riate 
surely some analogous modes of insuring optimal public visibili ty and particii»a- 
tion in the  rule-drafting process should be a pa rt of tha t process.

1 See. fo r ex am ple.  Ju dg e B ig gs ’ st a te m e n t a t  a pa ne l di sc us sion , ch ai re d by Mr. Ju st ic e 
Cla rk , be fo re  th e  Se cti on  of  Ju d ic ia l A dm in is tr at io n of  th e  Am er ican  B a r Ass oc ia tio n a t 
th e tim e th a t Co ng ress  w as  co ns id er in g th e  Ju di ci al  Co nf er en ce  pr op os al  to de le ga te  to  it  
th e ru le -d ra ft in g  fu nc ti on s It  has  now . Th e Rul em ak in g F unc ti on an ti th e Ju d ic ia l Con fe r­
enc e of  t h e U .8 .,  21  F.R. D.  11 7,  2 1 5  (1 9 5 7 ).

2 T he  w ri tt en  su bm iss ion Is re nd er ed  ev en  le ss  eff ec tiv e be ca us e on e is  di sc ou ra ge d fro m 
re vi ew in g th e co m m en ts su bm it te d by  o th er s,  an d fl at ly  de nied  ac ce ss  to  cr it ic al  do cu ­
m en ts , such  as  th e  R ep or te r’s m em or an da , w hi ch  wo uld il lu m in ate  th e  is su es  ad dr es se d 
by  th e  Ad viso ry  Co mm itt ee .

3 T he re  w er e re po rted  to  be  de ep  di vi si on s w it h in  th e  Adv iso ry  Com m it te e on se ve ra l
se ct io ns  of  th e Ru les of Ev id en ce , w hi ch  on ly  came to  li g h t be ca us e of  Con gr es si on al  in te r­
ve nt io n.  Di d th e  Ju dic ia l Co nf er en ce , an d th e  Su pr em e C ou rt , le arn  of  th e  ex is te nc e o f
su ch  st ro n g  c on tr ov er sy  wh en  th ose  b od ies  co ns id er ed  th e  R ule s?



206

(2) The composition of the Advisory Committees should be more representa­
tive, and the appropriateness of the extreme cent ralization of author ity in the 
Chief Jus tice  should be examined .—Greater care needs to be taken that  the  
lawyers appointed to the Advisory Committees ref lect a  true  cross-section of those  
segments of the public and of the Bar likely to be affected by the  Rules in the 
relevan t areas. While there is absolutely no doubt that  the  Advisory Committees 
have been staffed  by extremely talented, dedicated, and high-minded lawyers , 
the  question is a more fundamental one, th at  of representa tiveness. See the 
discussion of the pa rticu lar  instance of the Advisory Committee on the Rules of 
Evidence, in the hearings on the Rules of Evidence  before the Subcommittee of 
the  House Jud icia ry Committee on Reform of Federal Criminal Laws, Hcarinys , 
93d Cong., 1st Sess. at  178-79 (1973) (sta tem ent  of Charles R. Halpem and 
George T. Fram pton, Jr .) . Especia lly if it is thought necessary to coniine com­
mittee membership to members of the Bar, it  is essen tial that  genuine priority 
be given to the  need to assure  tha t relatively under-represented groups—the 
poor, racial and ethn ic minorities, women, children, and  those generally less 
able to call upon the  services of the legal profess ion—be included in some mean­
ingful way. Congress has, in many other areas of legal regula tion,  enacted into 
law general guidelines expressing  it s wish that  selections made by the Execu tive 
Branch  or by adm inis trat ive  officials be so represen tative, and there is nothing 
inappropr iate  in doing the same with respect to the cons titut ion of Advisory 
Committees.  Again, though we are  dealing with judges, we are not dealing with  
the  exercise of adjud icatory  functions.

The second problem is more fundamental still. As the  work of the  Judicial  
Conference has become more sophisticated and complex, the cent ralization of 
author ity  in the Chief Jus tice has been enhanced. He appoints the members of 
the Standing Committee on Rules on Prac tice  and Procedure and the members 
of the Advisory Committees. li e appoints the  R epor ters to the Advisory Commit­
tees, typically law professors, who do the actual  dra fting  of rules and memo­
randa.  He sometimes atte nds  meetings of the Advisory Committees. He presides 
at the meeting of the Jud icia l Conference when it decides whe ther  to recommend 
a proposed set of Rules to the  Supreme Court, and of course presides over the 
Supreme Court’s deliberations on the decision to promulgate.4

Surely it is not a critic ism of any of the Chief Jus tice s who have exercised 
thi s author ity  to observe th at  this is simply too much power  to  be lodged in one 
person. It  is probably  accurate to observe th at  the  Chief Jus tice  plays a role in 
the  promulgation of Rules which has no analog  in the Legislative Branch . One 
would have to recall the  office of the Speaker of the House in the days of Speakers  
Cannon and Reed, prior to the  modern constitu tion  of the  Rules Committee, to 
name a figure so centrally involved in selecting the personnel who shape the  
final proposal, and in the deliberative processes involved. It  is even less appro­
pri ate  for such power to be centralized in an indiv idua l who, for al l h is necessary 
func tions as the chief  adm inistra tive officer of the  fede ral judicial system, none­
thele ss remains prim arily one of the nine Jus tice s o f the Supreme Court with the 
duty to hea r and decide cases and controversies  within its  ju risdiction, including 
those  involving the validity  or interpreta tion  of the Rules. It  is  not easy to devise 
a cure  for this problem, but  the  difficulty only counsels more strongly for the 
need for this Committee to  come to grips with it .

(3) The assignment of a Rule-promulgating  role to the  Supreme Court is un­
wise and inappropria te, and should be re-examined .—There has apparen tly never 
been full consideratio n by a Congressional Committee whether the re is mer it in 
the  proposal that  the Jud icial Conference be given the ent ire  rule-promulgation 
role, and the  Supreme Court retu rned to i ts cen tra l function under the Constitu­
tion of decid ing cases. This  was the proposal of Mr. J ust ice  Black and Mr. Jus tice 
Douglas in 1963, dissenting  from the promulgation of several amendm ents to the 
Civil Rules, see 374 U.S. 861. 809-70, and was apparen tly considered  by the  
Jud icia l Conference itself  in 1957, although rejected  by it. See Judg e Clark’s 
artic le, cited above. 58 Colum. L. Rev., at 444 n.44. As Jus tice s Black and Douglas 
observed, with respec t to the Jud icia l Conference:

4 Professor  Charles Alan Wright, who has been Involved In the  rule-making process for many years and is now a member of the Standing Committee, wrote In 1967 tha t Chief Jus tice  Warren  attended meetings “to the exten t th at  his schedule permits.” Procedural Reform: Its  Limitat ions and Its  Future, 1 Ga. L. Rev. 563-566. Again, the allocation of appointing author ity  is nowhere set out, whether in statu te  or published rule of the Con­ference. It  Is appa rent ly thought of as the natur al prerogative  of the Chairman of the  Conference. See Judge Maris’ articl e, cited above, p. 774.
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‘‘It  is they, however, who do the work, not we, and the  rules  have only our 
Imprima tur . The only cont ribution  that  we actual ly make  is an occasional exer­
cise of a veto po wer.”

The point  is not th at  t he Cour t is doing less tha n it ought. Indeed, i t takes litt le 
reflection to realiz e th at  the Supreme Court, by reason of is caseload and its 
mode of opera tion, would be unable  to und erta ke any rea l rule-by-rule review 
of the  merits of con troversia l propo sals?  Even were the  Court  somehow to thin k 
it necessary or wa rra nte d for it to consider on the  me rits  a pa rticular  contro­
vers ial issue, our  legal tra dit ion s suggest th at  it should do so in the  method by 
which cour ts have historic ally  attem pted to resolve disputed  quest ion s: briefing, 
argum ent, delib erati on, and the  prep arat ion and publication of opinions, inclu d­
ing those sta tin g diffe rent  views from those prevailing . Fo r the Court to decide 
in camera, and with out even a genera l invitat ion to the  Bar to submit brief s 
(much less an opportunity  to respond to the submissions of othe rs) , any of the 
cont roversial  ques tions  rais ed about  recent Rules  amend ments—the scope of 
privilege, or of gover nmen tal secrecy, the use of a summons ra ther  tha n a wa r­
ra nt  to commence a crim inal case—would be most unf ortu nate, for we would be 
accorded nei ther the  due process which is associated with the adjudicati on of 

•cases nor th at  which accompanies  the consid eratio n of legislatio n.
It  is inevitab le, however, that  the Rules, bearin g the  Court’s “im prima tur ,” 

will have a sta ture  enhanced by that  contact.5 6 * 8 Indeed, in at  leas t one case, Hanna  
v. Plumer, 380 U.S. 460  (1 96 5) , the court  unblushingly said  as much :

“When a situ atio n is covered by one of the  Federal Rules * * * the Cour t has  
been inst ruct ed to apply the Federal Rule, and can refuse to do so only if the 
Advisory Committee, this Court  and  Congress erred in t he ir prima facie judg men t 
th at  the Rule in quest ion transgre sses  nei ther the term s of the Enab ling Act 
no r constitu tional res tric tion s.”

And. not surprisin gly,  at  leas t one Distr ict  Court has  expressly ruled  th at  a 
“strong pres ump tion” of constitu tion ality supp orts  any Rule approved by the 
Supreme Court, for  surely  the  Court had presumably  acted with in its power. 
Helms  v. Richm ond-Petersburg  Turnpike Auth ority , 52 F.R.D. 530, 431 (E.D . 
Va. 197 1).  Of course, wh at the  Supreme Cour t adj udica tes  about the Cons titu­
tion. af te r submission to it of a case on record, with opposing brief s and argu­
ment. car ries  not only the  presumption but  the  autho rita tiv e dete rminati on of 
con stitu tionality . And what the  Leg islature enac ts—af te r submission of a bill, 
its refe rral  to committee, hear ing and rep ort  (inc luding publ ication of them, 
with  the individual views of Committee membe rs), debate,  amendm ent and vote, 
all simila rly published—carr ies  a presum ption of con stitu tionality . Here, how­
ever. we face the uniqu e situatio n of Rules, dra fted by a committee  of priv ate  
citizen s and judges  acting in an advisory capacity, which opera tes for  the  most 
pa rt in priv ate;  approv ed by a body of judges , meeting entire ly in priv ate; 
promu lgated  by the  Supreme Court with out  any real  expecta tion, or the pro­
cedure to wa rra nt that  expecta tion, of focused consideration of con stitu tional 
questio ns; and “approved” by the Legisla ture  through simple inactio n for a 
period of 90 days. In short, nei ther  as a legis lative nor  an adjudicato ry process 
does the  pres ent struc tur e for rule-making meet the expec tations  of our  con­
sti tut ion al trad itio ns;  in Ihe amalgam  of roles, the  pa rtic ipa tion of nei ther Cour t 
nor  Congress serves adequ ately  to assure  genuin e cons iderat ion of serious policy 
question s, let alone of c onst itutional  m atter s.

There are  other ways  of meeting the problem tha n delegating  the entire  
function to the  Judicial  Conference. One migh t favo r the creati on by sta tu te  
of an indep enden t Commission with its  members chosen by leade rs of all thr ee 
Bran ches  of Government and the adequacy  of its procedures assu red by law. 
For  the present, it is sufficient to note th at  several sub stit ute  mechan isms may 
be desired, and their  rela tive  wisdom assess ed—one there is acknow ledgement 
of the inap prop riatenes s of the  prese nt involvement of the Supreme Court.

5 As  Pro fe ss or Sund er la nd  ob serve d fo ur  d ec ad es  ago  :
“C ou rt s ca nn ot , an d ought no t to  be ex pe cted  to  as su m e th e bu rd en  of  ke ep ing th e 

pr oce dura l sy st em  In pro pe r ad ju st m en t to  th e ne eds of  th e tim e. Th ev  ha ve  ju di ci al  
work to  do which  is of  fu nd am en ta l im po rtan ce , wh ich ca nn ot  b e  po stpo ne d,  an d 
which  m ust  oc cu py  al m os t th e ir  exclus ive a tt en ti o n . T hei r pr im ar v fu nct io n is to  
ad m in is te r an  ex is ting  sy stem , not  to  en ga ge  in th e re se ar ch  ne ce ss ar y fo r th e deve lop­
m en t of  n ew  m et ho ds  o f ad m in is te ri ng  j ust ic e. ”

Character and extent of the  Rule-making Power Granted, the  U.S. Supreme Court. 21 A.R.A.J 404. 460 (1035).
6 Mr . Ch ief Ju st ic e  St on e’s as su ra nc e fo r th e Cou rt , th a t  i t s  pr om ul ga tio n of  a Rul e does

not “for ec lose ” co ns id er at io n of  it s va lidi ty  or  co nst ru ct io n (M iss is sipp i Pu b. Co. v.
.1/ur ph re e,  326  U.S . 438, 444  (1 940)) , an sw er s too nar ro w  a qu es tio n.
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(4 ) A workable mode of genuine congres sional review needs to be devised.— 
Plainly,  nei the r the  Houses of Congress nor the ir Jud icia ry Committees can 
adequ ately  consider the  wisdom of proposed Rule amendmen ts in 90 days. It 
is therefore necessa ry either to retu rn to the regime which in effect oper ated  
pri or to the prom ulgation to the Rules of Evidence, whereby ther e is no real 
congressional oversight, or to devise a method of providing it  which does not 
so undermine the  rulem aking process that  it  collapses, as indeed may now be 
thre aten ed. Experience  has shown th at  the legis lative man date  that  Rules ••shall 
not. abridge, enlar ge or modify any sub stan tive  rig ht” (28 U.S.C. §2 07 2)  lias 
not been self-executing; the  proposed Rules of Evidence  ar e now generally 
conceded to have contained much that  was “sub sta ntive” with in any relev ant 
meaning of th at  term .7

A p ar tia l solution migh t be to spell out more fully the  th ru st of the limi tation 
on the Enab ling Act protectin g exist ing sub stan tive  rights. Such a result could 
come about through legis lative amendment, thro ugh a decision of the Supreme 
Court  in a case challenging a Rule (althou gh all such challenges have been 
quickly turn ed aside, from Sibbach v. Wilson, 312 U.S. 1 (194 1.  throu gh Hanna 
v. Plum er), or, indeed, through a rule published by the Jud icia l Conference 
itself  a s pa rt of the  set of proced ural rules  we recommended above, which would 
give fu rth er  content to the  substance -procedure dichotomy and ful ler  guidance 
to the Advisory Committees considering fu ture  Rules changes.

It  might be contended th at  an invigorated  concept of “subs tant ive rights" 
und er the  Enabling Act, coupled with reform  of Jud icia l Conference procedures, 
would rend er feasible a ret urn  to congress ional passivi ty in futur e prom ulga­
tion of Rules amendm ents. But ther e would probably still be a need for a mecha­
nism whereby limited or occasional genuine legis lative review will be readily 
to hand.8 One appro ach would be in some app rop ria te man ner to involve repre­
sentativ es of the Congress in the  ru le-making  process i tself , althou gh that  method 
poses grave  dangers  of its  own. Perh aps a simple lengthening of the 90-day 
period of delay in effectiveness would suffice, as the House has provided  with 
resjiect to futur e changes in the Rules of Evidence. II.R. 5463, § 2. Judg e Maris 
has  suggested th at  each House be empowered to delay fu rth er the  effectiveness  
of proposed amendm ents (St ate me nt to Senat e Jud iciary  Committee, Jun e 4. 
197 4).  For  the p resen t, it is enough again to observe th at  the difficulty of devising  
a ready solutio n is no a rgum ent for ignorin g the seriou s difficulties w ith the  pr es­
ent  regime; ra ther  it is one for this Committe e to act, as it uniquely can, as a 
powerful stimu lus to the  set ting  of many minds—within  Congress and witho ut, 
within the  judic ial system and with out—to thin king on the  problem and its  
solution.

Mr. S mith. T thank you very much. I think your remarks are very 
apropos, and do present an area that  both the Jud icial Conference and 
the Congress ought to look at. I am sure Professor Remington will 
take the word back to the Conference, the standing committee, and the 
advisory committee. I guess I agree with you that perhaps the sug­
gestions ought to come out of the Judicial Conference on reform.

Mr. Hungate said th is morning tha t we have been try ing  to get the 
Senate to  take up the Federal Rules of Evidence that this committee 
worked so hard and diligently on. He said this  morning, if they cannot 
do it, why, maybe it will be an indication or some evidence that Con­
gress does not have the aptitude to  do this job. The Jud iciary Commit­
tee in the Senate was to have met yesterday, T guess, and they  did not 
have a quorum. So we just have our fingers crossed as to whether the

7  I t  Is In te re st in g  to  re ca ll  P ro fe ss or  W ri g h t’s ad m on it io n in  1967  th a t H nn nn  v. Plu m er , 
su p ra , by ho ld in g th a t  th e  R ul es  cou ld va lidl y ov er ri de s ta te  la w  in a ca se  go ve rned  by 
s ta te  la w , im po ses a “ he av y b u rd en ” on ru le -d ra ft ers  to  ex er ci se  se lf -r es tr a in t not  to  tr en ch  
to o clo sel y on  th e su bs ta nc e- pr oc ed ur e dic ho tomy. See  th e  n rt ic le  ci ted abo ve. 1 Ga.  L. Rev.,  
a t  5 7 1-3 . H e us es , as a co m pe lli ng  ex am ple , th e  qu es tio n o f pr iv ile ge  in  th e law of  ev i­
de nce. J u s t  th is  ex am pl e se rv ed , a ve ry  few ye ar s la te r,  to  de m onst ra te  th e fa il u re  of  sel f- 
im po sed re st ra in t.

8 II. R.  54 63. S 2,  wo uld en ab le  a sing le  Ho us e to  ve to  fu rt h e r  am en dm en ts  to  th e Ru les  
of  Ev ide nc e. As Ju dge  M ar is  has  po in te d o u t (S ta te m e n t to  Sen at e Ju d ic ia ry  Co mmitt ee , 
Ju n e  4,  1 9 7 4 ).  th is  is an  ex ce ss iv e as se rt io n of  ov er si ght po we r, wh ich m ig ht  we ll im pa ir  
th e  v it al it y  of  th e Rul e- m ak in g pro ce ss .
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Senate is going to  act on the Federal Rules of Evidence during  this 
session of Congress. We hope they will. AYe do th ink generally, t ha t 
the Congress does have the aptitude to  do this job. Rut i f we miss this 
one, it may be the evidence that we do not have.

Your suggestions have been very good and very well thought out. 
And certainly, they present some areas t ha t we and the Judicial Con­
ference ought to give a long, hard look at.

As far as the Federal Rules of Evidence are concerned, i t was our 
understanding tha t they have been some 12 years in the preparat ion. 
I had sort of got the feeling tha t almost everybody in the United 
States was involved with them at some s tage in the proceeding.

Prof. Lesnick. Tha t tu rned out not to  be the case.
Mr. Smith. Thank you very much, gentlemen.
And if there are no furth er witnesses, we will declare this hearing  

adjourned.
[Whereupon, at  3:45 p.m., the subcommittee was adjourned, subject 

to  the call of the Chair.]
o
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