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PARDON OF RICHARD M. NIXON, AND RELATED
MATTERS

TUESDAY, SEPTEMBER 24, 1974

House oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIMINAL J USTICE
or THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met, pursudnt to notice, at 10:10 a.m., in room
9141, Rayburn House Office Building, Hon. William L. Hungate
[chairman of the subcommittee] presiding.

Present: Representatives Hungate, Kastenmeier, Edwards, Mann,
Holtzman, Smith, Dennis, Mayne, and Hogan.

Also present: Representatives Conyers and Fish.

Staff present: Robert J. Trainor, counsel; Michael W. Blommer,
associate counsel.

Mr. Huxcare. The committee will be in order.

Today, the Subcommittee on Criminal Justice of the Committee on
the Judiciary begins hearings on bills and resolutions that seek to
insure public access to information relative to Watergate and its re-
lated activities.

Within the last several days, 19 bills and resolutions concerning
Watergate-related events have been referred to this subcommittee
for its consideration. Sixty-three Members, Democrats and Republi-
cans, have sponsored or cosponsored one or more of these measures.
Because of the importance of preserving the public’s right to know
the full and complete story of Watergate, and the privileged nature
of certain of these resolutions of inquiry, it is necessary to proceed
promptly in considering these legislative measures.

Recent. events caused many responsible citizens and Members of
Congress serious concern that the complete story of Watergate may
never be recorded. The pardoning of former President Nixon has
certainly jeopardized the opportunity for full public disclosure of
information gathered by the Office of the Special Prosecutor bearing
on former President Nixon’s role in the Watergate affair. Moreover,
the agreement entered into between the former President and the
General Services Administration has caused many to fear that addi-
tional information relevant to Watergate will be forever withheld
from public scrutiny. Unless the complete story of Watergate is
known, history may incorrectly record the events of these times.

The Congress has dealt responsibly with Watergate, but Watergate
will not be behind us until the record of Watergate is complete.

We now proceed to review the proposals before the subcommittee
designed to guarantee that the public’s right to know is protected.

(1)
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Before Congress and the Nation are important questions of ownership
and access to tapes, materials, and related documents prepared and
created by public officials while on the public payroll. Many of the
resolutions before us touch these problems. We must see to it that there
is full public access to all information concerning Watergate, its cover-
up. and all related events. '

Today, we hear from Members of Congress who have introduced
resolutions pertaining to these issues. Generally, the proposals to be
considered relate to the pardon of former President Nixon, the is-
suance of additional pardons to persons involved in Watergate-related
activities, the desirability of the Watergate Special Prosecution Force
to make public information it has compiled relating to the alleged
eriminal conduct of former President Nixon, and the public disclosure
of all Watergate-related documents and tapes in the custody of the
U.S. Government.

Mr. Smith—are there other opening statements?

Mr. Syrrr. Mr. Chairman. I do not believe there are any other open-
ing statements on this side.

Mr. Huneare. If there are no further opening statements, the com-
mittee questioning will be done under the 3-minute rule and witnesses
are urged so far as possible to confine their oral statements to 10 min-
utes so we may hear and question the maximum number of witnesses.
No limit will be placed on the length of the statements that may be
filed with the committee for consideration and inclusion in the record.

The committee will now call the first witness, Congressman Gude.

TESTIMONY OF HON. GILBERT GUDE, A REPRESENTATIVE IN CON-
GRESS FROM THE EIGHTH CONGRESSIONAL DISTRICT OF THE
STATE OF MARYLAND

Mr. Gupe. Mr. Chairman, I would like to express my appreciation
for the opportunity to testify this morning on House Joint Resolution
1118, which I introduced on September 11, 1974, and House Joint
Resolutions 1126 and 1139, which I subsequently introduced with 19
cosponsors. Congressman Frenzel has also subsequently introduced
an 1dentieal resolution.

At his first news conference after assuming office, President Ford
indicated that while he thought that former President Nixon had
suffered enough, the legal proceedings in the Watergate affair should
be allowed to run their course before any consideration of a Presiden-
tial pardon. 1 fully supported that policy for three reasons. First, it
reaflirmed the people’s commitment to equal justice under the law re-
gardless of power or position. Second, it insured the right of former
President Nixon and the country to have a judgment by the courts of
Mr. Nixon’s involvement, if any, in any offense against the United
States. Third, it preserved the President’s options if Mr. Nixon by fair
and due processes had been found guilty of any crime.

As a result of the decision to pardon former President Nixon, the
courts now will not be able to make a judgment in this matter, and
the people will not have the normal judicial resclution of this matter
as is appropriate to the American way.

The American people are entitled to all the evidence on both sides
in this case. They can then intelligently examine the evidence and
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make an informed judgment if they so desire. It was in furtherance
of the objective of making all the facts known that T introduced my
resolution. Basically, it would require the Watergate Special Prose-
cutor to present to the public an objective report on all of the evidence
in his possession concerning former President Nixon's involvement
in any offenses against the United States. It is my intention that all
exculpatory evidence as well as any ineriminating evidence be re-
ported. The resolution would not expand Mr. Jaworski's authority
to obtain additional evidence. It would merely require that he make
publie the evidence he has in his possession.

Having conducted an extensive investigation and published volumes
of evidence as part of the Judiciary Committee’s impeachment pro-
ceedings, some may question the necessity for the Watergate Special
Prosecutor to publish such a report. While I applaud the ountstanding
work of the Judiciary Committee throughout the course of the im-
peachment proceedings, I submit that there are two reasons for requir-
ing Mr. Jaworski to issue such a report.

First, it appears that the standard for impeachment and the stand-
ard for an offense against the United States may not be identical.
Indeed, in following your committee’s deliberations during the im-
peachment proceedings there appeared to be some disagreement among
committee members as to what constitutes an impeachable offense,
some arguing that a erime was not necessary and others maintaining
that only certain crimes were sufficient to prove an impeachable
offense. Thus, in view of the fact that the committee was focusing
on an impeachable offense rather than a eriminal offense, the evidence
which was marshaled during the impeachment proceedings may not
include some evidence which reflects upon Mr. Nixon’s involvement
in some Federal offenses.

Second, there appears to be a substantial body of evidence that
was not available to the committee during the course of the impeach-
ment proceedings. As all of you are aware, this past summer the
Supreme Court required Mr. Nixon to furnish certain tapes to the
Special Prosecutor which were never made available to the Judiciary
Committee. In addition, the impeachment investigation included only
limited testimony by witnesses while Mr. Jaworski appears to have
extensive testimonial evidence which was never made available to
Congress.

Since I believe that the American people are entitled to consider
all of the evidence in this matter, I think it is apparent that they
should not rely solely on the impeachment evidence and report, even
thongh it was a complete and thorongh compilation of the evidence
with regard to the commission of an impeachable offense by Richard
Nixon.

Some may also question the propriety of making public testimony
and evidence presented to a grand jury. While T am not a lawyer, it
is my understanding that the Federal Rules of Criminal Procedure
manifests a long-established policy of secrecy for grand jury pro-
ceedings.

Such a policy 1s not completely sacrosanct, however. The Supreme
Court has long held that “disclosure is wholly proper where the ends
of justice require it.” [ United States v. Socony-V acuum Oil Company,
310 U.S. 150, 234 (1940).] I submit that there could not be more
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compelling circumstances “where the ends of justice require” dis-
closure than in the present case.

I readily admit that the question of protecting the rights of those
yet to be tried is of great concern to me. However, my resolution pro-
vides that the Special Prosecutor will have 90 days from the date of
enactment to publish his report. This period should be more than
ample time to impanel and sequester the jury in the impending con-
spiracy trial. Any future prosecutions would not have the same poten-
tial for prejudicing defendants’ rights as the conspiracy trial. The
report would only focus on Mr. Nixon, and any future prosecutions
would not likely include a conspiracy involving the former President
in which his acts could be attributed to any coconspirators,

In any event, I would have to say that the American people’s right
to have the evidence necessary to judge Mr. Nixon’s involvement, in
any Federal offense is of such overriding importance that it should
take precedence, and the Judiciary Committee’s decision to televise
its impeachment proceedings and the Senate Watergate Committee’s
decision to televise its hearings clearly support my judgment on this
matter.

It seems clear to me that enactment of this resolution is necessa ry
to obtain the goals it is designed to meet. At the present time, there is
some doubt as to whether Mr. Jaworski has the authority to issue
such a report. In a letter dated September 10, 1974, to Mr. Jaworski,
eight members of the Senate Judiciary Committee expressed the opin-
ion that his final report to Congress should include “a full and com-
plete record detailing any involvement of the former President in
matters under investigation by you.” In his response of September 17,
Mr. Jaworski stated that it was his “tentative belief that the exist.
ing authority for the issuance of reports, to which your letter aliudes,
most likely does not justify the inclusion of a detailed report on the
matters you suggest.”

My resolution would clarify any ambiquities and insure that Mr.
Jaworski has the authority fo issue a report on former President
Nixon’s involvement in Watergate.

For over 2 years the Nation has been confronted by the series of
events we refer to as “Watergate”. It has had a deep impact on our
national conscience. It is now time to make all of the evidence avail-
able to the American people so that they can make their own judgment.

I am certain that members of this committee agree that the Ameri-
can people are capable of good judgment if given all of the evidence.
They have demonstrated their fortitude and strength of character
throughout the past 2 years, and T am confident that they will rein-
force those qualities in their examination of the evidence in this case.

In my opinion, this report will serve as a completion and closing of
the record so that the Nation can go forward with its other business.

Thank you, Mr. Chairman.

Mr. Huneare. Thank you.

Mr. Kastenmeier.,

Mr. Kastenserer. Thank vou, Mr. Chairman.

I would like to commend the gentleman from Maryland, Mr. Gude,
for his initiative. I certainly think he has raised in this legislative
forum a very important question. He deserves commendation. How do
you assess Judge Richey’s comments in light of your legislative
nitiative ?
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Mr. Gupe. T would only say to the extent that there was a court rul-
ing that would provide for the release of additional evidence, that this
could further supplement Mr. Jaworski’s report. However, I would
think with the evidence that he evidently has at hand and which he has
indicated he has at hand the report would be adequate for the American
people.

Mr. Kastexyerer. To clarify your statement, T gather that you feel
that the evidence that Mr. Jaworski has, which has not heretofore been
made public by this committee or by other sources, which bears on Mr.
Nixon and his participation in the Watergate, to the extent that it does
offend the rights of others, it ought to be made public. That is the
thrust of it, is it not ?

Mr. Gupe. That is the thrust of the statement.

Mr. Kastexarerer. What about those tapes which may still be in the
possession of the White House and are not in Mr. Jaworski’s posses-
sion? Is there any way to contemplate those, because clearly I think it
is a well-known fact Mr. Nixon had resisted mightily the turning over
of tapes either to Mr. Jaworski or this committee or, in fact, any other
source. What about those tapes? Might they not reveal a great deal
about the truth of the matter and is there any way that you contemplate
that they ultimately end up in the public domain so as to reveal some
ultimate truth with respeet to participation?

Mr. Gupr. As I stated, I think Mr. Jaworski, from what he has indi-
cated, has ample evidence on both sides to give the American people a
picture of the President’s involvement in any offenses agamst the
United States. T should think that if any additional evidence were to be
obtained from the Executive that this would have to be through court
action. I am not sure what legislative vehicle we could use to obtain
the type of material to which you allude.

Mr. Kastexaremer. Well, Iappreciate that because I am a little per-
plexed, too.

I think the point is to what extent are we able to learn the truth and
to what extent do we go? Do we merely look at the material in terms of
assessing it as far as the public is concerned that may be in Mr. Jawor-
ski’s possession or—in fact, of course, there was a great deal of material
never turned over to this committee, presumably for good and suffi-
cient reasons, in Mr. Nixon’s defense, which may bear on his role in
Watergate and which Mr. Jaworski does not have either, and are you
not curious as to what that might nltimately reveal?

Mr. Guoe. T would only say that in any legal determination of guilt
or innocence, there is always the question whether all of the evidence
was brought forward, and I think that there is adequate evidence at
hand for Mr. Jaworski to make a report to the American people that
would give them satisfaction of having seen both sides of the case.
1f additional evidence could be forthcoming through the court pro-
ceedines, then this could further supplement the report.

Mr, Kasrexyerer. You do not foresee any action by the Congress in
terms of additional supplemental inquiry by the Congress itself in
these matters, do you? '

Mr. Gope. The Congress could reinstitute impeachment proceedings
hnt the leadership has indicated that they do not think this is appro-
priate and, of course, as T said in my statement, this does not get to
other offenses which are considered by many as not being impeachable
offenses.
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Mr. Kasrenyer. 1 thank the gentleman for his answers and for
his initiative.

Thank youn, Mr. Chairman.

Mr. Huxeate. Mr, Smith ¢

Mr. Smrra. Mr. Gude, 1, too, commend you for initiating this pro-
posed legislation and those for whom you have also spoken.

I was interested in your statement in the question as to—in the state-
ment that there is at the present time some doubt as to whether Mr,
Jaworski has already the authority to issue a report. Among the regu-
lations and order setting up the authority for Mr. Jaworski is one that
says, and I quote :

Public Reports. The Special Prosecutor may from time to time make public
such statements or reports as he deems appropriate and shall npon completion of
his assignment submit a final report to the appropriate persons or entities of the
Congress.

Now, Mr. Jaworski apparently in his response of September 17 to
members of the Senate Judiciary Committee stated that it was his
tentative belief that the existing authority for the issuance of reports
most. likely does not justify the inclusion of a detailed report on the
matters suggested by the members of the Judiciary Committee. Would
You say, Mr. Gude, that under the present. powers and authorities of
the public—of the Special Prosecutor that he now might have the
authority that your proposed legislation would give him?

Mr. Gupe. He may well have the authority to make just the type of
report that we are asking for in this resolntion. but he is not directed
to make the report and, therefore, I believe we should specifically di-
rect him to make this report,

In addition, T think it should be the clear direction from Conegress
that this report contain all evidence on both sides of the case and.
therefore, that is why T think this resolution is important. Fven
though he may have this anthority already, I think there should he a
clear direction by Congress that a report be given to the American
people giving the evidence on both sides of the case,

Mr. Syrra. Another thing, Mr. Gude. that interested me is that vou
call for—your proposal calls for this report to be printed and made
available to the public no later than 90 days after the adoption of
the resolution, and I believe the President has stated that the indica-
tions are that the investigative process and the bringing of former
President Nixon to trial, were he not pardoned, might take as long
as a vear and T am wondering whether vou feel then that the 90 davs
would be sufficient to give the Special Prosecutor time to present all
the evidence that might be forthcoming in a complete investigation.

Mr. Gopg. It is my belief that the preparation and execution of lecal
proceedings would take a longer period of time than the preparation
and publication of a report.

Mr. Swrra. One other question that interested me and that is. if the
Special Prosecutor were to issue—publish a full and complete report
stating in detail all the evidence in his possession, and so forth, the
likelihood is that a proseentor would have in his possession mostly
evidence tending perhaps toward the establishment of guilt of the
person that he was investigating or would like to indict or anything
else, whereas exenlpatory evidence to a great extent might not be
available to the Special Prosecutor.
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Mr. Gupe. That is true to an extent. Although I'm not an attorney,
I understand that a good prosecutor is well aware or makes himself
aware of the evidence that points to the innocence of a defendant as
well as the guilt. In addition, the intent of this resolution is that we
have explicit instructions from Congress that the prosecutor give
evidence on both sides of the case. Also, I point out that Mr. Jaworski
was selected by the former President and he is known to be a decent
and honorable man. I think these are the guarantees of a fair report,
these three items that I have.

Mr. Sarrras. I thank the gentleman,

Mr. Huxcare. Mr. Edwards,

Mr. Epwarps. Thank you, Mr. Chairman.

Mr. Gude, in the Agnew case the prosecutor apparently had the
permission of Mr. Agnew and his attorneys to issue a very important
statement without which a great injustice would have been done to
the eriminal justice system. I think we all agree with that. To not
have the very important statement by the prosecutor outlining in
detail the alleged crimes going back a great number of years would
have been an error, do you agree ?

Mr. Gupe. That is right.

Mr. Epwaros. In this case we had the beginnings of the impeach-
ment, the pardon, but no permission by Mr. Nixon himself or no
alleged confession. Is that also correct?

Mr. Gupe. That is right. T think that in this instance this report
would well be comparable to the report that was released in regard to
the former Vice President, there are similarities.

Mr. Epwarns. Yes, There are certain similarities but it is different
in that the Special Prosecutor, Mr. Jaworski, would not have the per-
mission of ex-President Nixon.

Now, it is also different from the Judiciary Committee’s report and
inquiry in that in all the proceedings, President Nixon was represented
by counsel and Mr. St. Clair was given the opportunity to eall liis own
witnesses and agree to cross-examine other witnesses.

Here in the issuance of a report by Mr. Jaworski, ex-President
Nixon would have none of those protections.

Mr. Gupe. As I stated earlier, I think we clearly instruct the Spe-
cial Prosecutor that he is to be as even handed in his report as he pos-
sibly can, and his selection by the former President himself I think is
a factor. And also his performance as Special Prosecutor I think dem-
onstrates that this would be as even handed a report as could possibly
be achieved under the circumstances.

Mr. Epwarns. Well, T agree with you it is very important that this
information be made available to the publie but T think it is equally
important that the exculpatory information be provided by ex-Presi-
dent Nixon and his attorneys so that there is no misunderstanding that
it was just a job being done. There are a number of people in our conn-
try that still think President Nixon should nof have resigned and in-
deed President Nixon himself claims that he is innocent of any im-
peachable offense or eriminal offense. .

Mr. Gupe. T think that the committee should take into considera-
tion how much time should be put into the preparation of this report,
that the report is made to the American people within a reasonable
period of time, so they can make their own determination. I do not
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know that we would want to be in the position of starting proceedings
where there would be delays after protracted delays in receiving cer-
tain evidence which the former President would feel should be in the
report. I think that the committee probably should carefully explore
what would be involved timewise if this type of proceeding were
followed.

Mr. Evwaros. Thank you, Mr. Gude.

Mr. HuNeare. Mr. Dénnis.

Mr. Dexxis. Thank you, Mr. Chairman.

Mr. Gude, as I understand you, you agree that under the regula-
tions issued by the Department of Justice and read to you by Mr.
Smith, the probability is that Mr. Jaworski now has full power to make
the type of report suggested in your resolution if he sees fit to do so, Is
that correct ?

Mr. Gupe. That is right. He may have the authority as stated in the
resolution. At the same time I quoted from his letter of September 10,
his response of September 17 to the Senators questioning whether he
did have that authority, and so I believe that we should clearly direct
to him to make such a report

Mr. Dexxis. The regulation——

Mr. Gupe [continuing]. So that there is no question,

Mr. Dexnis. The regulation to which Mr. Smith referred does say
that the Special Prosecutor may “make public such statements or re-
ports as he deems appropriate and shall, upon completion of his
assignment, submit a final report to the approriate persons or entities
of the Congress.”

Mr. Gupe. That is what it states, but I think there should not only
be the clear direction that such a report be published but that report
refer specifically to the question of evidence regarding the former
President’s guilt or innocence and it also be as even handed as pos-
sible. T do not believe the latter specification is in that original
direction.

Mr. Dexnts. Well, do you not think that if he submits a final report
as he is instructed under this regulation to do that it surely would
include his views as to the participation or nonparticipation of the
late President ? It seems to me it would be like writing him and leaving
him out if the report did not touch on that subject.

Mr. Gupe. The directions that are given to the Special Prosecutor
are permissive. It says he shall make a final report. It says he, from
time to time, may make interim reports but it does not specify a specifie
report as to the Federal offenses and also there is the matter that T
think we should clearly direct, that exculpatory evidence as well as
incriminating evidence be set forth. So this is the reason for my
resolution.

Mr. Den~ts. Now, yon agree, as T understand it. that we are no
longer faced with the practical possibility of any impeachment
proceeding,

Mr. Gupe. That is it, and as T indicated, this resolution goes beyond
the auestion of impeachable offenses.

Mr. Dennts. And yon wonld agree also, T am sure. that under the
pardon we are not faced with the possibility of future m-immal. prose-
cution insofar as Mr. Nixon is concerned for these past transactions.

Mr. Gupe. That is my understanding of the lay.
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Mr. Dex~1s. Therefore, the only thing to be gained at this point is
the facts. I's that a fair statement ?

Mr. Gupe. That is right, that may be the only thing but it is a most
important thing,

Mr. Dexxis. So the differences, if any, in the standard of proof or
standard of definition between a eriminal offense and an impeachable
offense, and so on, are really not important at this point so long as we
get the facts, whatever they may be. Is that not true?

Mr. Gupe. That is right.

Mr. Dex~is. And you do have the complete report. of conrse. of the
full Judiciary Committee and you will have the results of the upcom-
ing criminal trials, and you will have the report which Mr. Jaworski
is already instrueted to make. And you will have all of these things
whether or not we adopt your resolution. Is that not true?

Mr. Gupe. We will have those things; we have the report from your
committee which, of course, directly relates to the President and im-
peachable offenses. But in regard to the trials that are goine to be held.
they are of a peripheral nature as far as the President is concerned
and indeed, to be even handed in the matter, events could proceed in
these trials so that the former President, would be put in a shadow of
guilt in regard to certain matters and that guilt might not be appro-
priately attributed if all the facts were known through the publication
of this report. So, therefore, T feel a report that directly relates to the
Federal offenses of the former President is a move in the direction of
fairness to the former President on both sides.

Mr. HuneaTe. Yonr time has expirved.

The gentleman from South Carolina, Mr. Mann.

Mr. Maxw. Thank vou. Mr. Chairman.

Mr. Gude, yon are. of course, aware of the fact that the Special
Prosecutor has explored many areas of Presidential involvement con-
cerning some of which his staff and he may have already concluded
that there was not evidence sufficient to support a proposed indict-
ment, matters that might involve ITT, dairy, foreign gifts, any num-
ber of things.

Is it your intention by this resolution to direct the Special Prose-
cutor to release the evidence on these, or at least a synopsis of the
evidence in all of the matters investigated involving the Presidential
involvement ?

Mr. Guor. Yes. T think this idea is a continuation of Mr. Dennis’
question, that in fairness, where there would, be a question as to the
President’s involvement and these were rumors and allegations about
what had oceurred. that a report of the Special Prosecutor could lay
out a synopsis of these affairs and report in a particular instance that
the evidence is such that it wonld lead a reasonable man to believe that
he was innocent. T think this is a clearing of the air that is so very
important insofar as we are able to do it through this device.

Mr. Max~, As we know, there is still a large segment of the Ameri-
can people who think that what the impeachment was all about was
solely matters related to the Watergate break-in. Of course. this wonld
disclose much information that they are really not aware of, or the
gravity of it.

Now, you put a 90-day limit. You would have no objection to our
modifying that language so as to provide for the appropriate protec-
tion based on the opinion of this committee, or the Attorney General
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or some such source, for the protection of the other persons involved,
insofar as pending cases were concerned ?

Mr. Gupe. I would certainly respect the judgment of a group of fine
attorneys.

Mr. Maxx. I believe that is all.

Thank you, Mr. Chairman.

Mr. Huxeate. Thank you.

The gentleman from Towa, Mr. Mayne.

Mr. May~e. Thank you, Mr. Chairman,

Myr. Gude, I just wanted to return to the point raised by Mr. Ed-
wards. that the testimony in the Special Prosecutor's file has not. been
subject to any cross-examination. Of course, cross-examination is oen-
erally considered to be the greatest fact-finding and truth-finding
weapon which our Anglo-American system of justice has developed.

Were you aware of this absence of the protection of cross-examina-
tion when you prepared this resolution ?

Mr. Gupr. Well, Mr. Mayne, I am aware that by this resolution we
are trying in the best means available to us to obtain for the American
people what they deserve. T am aware also that if the prosecution had
proceeded without the pardon intervening, that a fuller picture might
be attained. But T see no way to retrieve that and I think this is the
very best way to get a resolution which would satisfy the American
people and insure that the evidence has been presented, insofar as
possible, in the American way.

As I said, I think the Special Prosecutor is a good man to do this,
judging on his past performance.

Mr. May~e. We have many excellent prosecutors in the United
States but T am sure you would agree with me that it is not their pri-
mary function to seek out exeulpatory material or to prepare an even-
handed presentation of defensive as well as the prosecutorial informa-
tion, would you not ¢

Mr. Gupe. That is, of course, not their prime mission but as T under-
stand the work of a prosecutor, he certainly has to hecome aware of
exculpatory evidence if he is going to prepare himself for a case. He
has to be aware of the arguments on the other side. In the course of
collecting evidence, a prosecutor may be after evidence that ascertains
guilt but he is certainly going to find evidence as he proceeds that goes
to the innocence of the accused. I am sure as the Special Prosecutor
gathered evidence he did not throw the exclupatory evidence in the
wastebasket. It also became part of the file.

Mr. May~xe. Well, T do not want to prolong the matter but T do want
the record to make clear that we are in agreement that this Sperial
Prosecutor’s report, if used in the way you snggest, would be lacking
the assurance of accuracy which is given by eross-examination.

Mr. Gupe. I would only add that under the circumstances. hecause
the pardon intervened before the legal process was allowed to take its
full course, that this is the best device by which we can give the
American people what they are entitled to.

Mr. May~e. Do you agree with my question?

Mr. Gupe. There is that possibility but there are also things that
lean in favor of Mr. Nixon in this resolution.

Mr. May~e. Thank you, Mr, Chairman,

Mr. Huxeare. Ms. Holtzman.

Ms. Hourzyax. Thank you, Mr. Chairman.
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I gather, Mr. Gude, that your resolution reflects a disturbance that
yvon have about the manner in which the pardon was issned and its
failure to take into account the need for disclosure of information
regarding criminal or other misconduct by Richard Nixon, aside
from any other problems that may be found with the pardon. I share
that concern as well, and I think the questioning here has reflected
a desire to explore the most appropriate ways to seeing that the full-
est sort of disclosure take place within the bounds of due process.

To my mind, one method of assuring disclosure might be that sug-
gested by Judge Richey this morning; namely, to permit the Special
Prosecutor or others to challenge the validity of the pardon. I am
wondering if your resolution could be inferpreted or designed to pre-
clude the Speeial Prosecutor from signing any indictment returned
by a grand jury against Mr. Richard Nixon or could be designed
in any respect to lIimit the prosecutorial judgment in any prosecu-
tion against Richard Nixon.

Mr. Gupe. I do not believe that the resolution which I and others
have sponsored would be a barrier to court proceedings moving as
vou have outlined, but as we have seen, there have been protracted
delays in the production of evidence and going back into the courts
leads to further delay. I think that Mr. Jaworski has the evidence
at hand and I think that he can make a report that would be of satis-
faction to the American people in this case. But this would not pre-
clude the type of proceedings you have outlined.

Ms. Hourzyan, Well—

Mr. Guor. In fact, T do not think this in any way conflicts with
that. Perhaps the committee can make this clear in a report.

Ms. Horrzarax. Well, the 90-day provision might, and T am troubled
about that because it is my understanding that the Special Prose-
cutor may not have yet reached the bottom of these investigations
that have been carried out in a number of different areas, and that
requiring a report in that period of time, aside from the question of
affecting ongoing trials, may really limit the scope of the disclosure
that ought to be made regarding Richard Nixon’s misconduect in
office.

Mr. Gupe. In my judgment, and T of course, could not speak for
the other sponsors, if the committee in its wisdom felt that additional
time were needed, then certainly that 90 days could be extended.

Ms. Hovrzaran. Do you have the same sense of flexibility about
allowing the Special Prosecutor to make a report with regard to mate-
rials that are not presently in his possession—tapes, for example—
but that are in possession of the White House at this time?

Mr. Gupe. Certainly any additional evidence that came to hand dur-
ing the period in which he was compiling the report should be part of
the report, on both sides.

Ms. Horrzman. Thank you, Mr. Chairman. I have no further
questions.

Mr. Huxeate. The gentleman from Maryland, Mr. Hogan.

M. Hoeax. Thank you, Mr. Chairman.

I would like to welcome my good friend and eolleagne from the
State of Maryland here today but T really have to confess that T am
not overly enthusiastic about his bill. T am troubled hv a number of
things, the rights of the other defendants who are being prosecuted
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by Mr. Jaworski being one of them. Since the existing statute under
which the Special Prosecutor is working gives him the discretion to
issue a report, interim reports, and mandates that he issue a final
report, it seems to me that that really meets the needs of the public’s
right to know. I would ask my friend why he feels that it is neces-
sary to issue this information sooner than Mr. Jaworski will in due
course issue it.

Mer. Gupe. I think Mr. Jaworski should be instructed to issue a spe-
cific report in regard to any Federal offenses that might have been
committed by the former President and we should direct him to be as
even handed as possible under the circumstances in the issnance of this
report. Also, our resolution specifically directs that this report will be
to the public,

Mr. Hoaan, Well, T am sure that the report which he ultimately is
required to make would also be made public, but I am wondering when
we consider the rights of litigants involved in other prosecutions by
the Special Prosecutor whether or not the public’s right to know, which
in this case really does not have any possibility of affecting the events
that have occurred—the President has pardoned the former President.
The former President, beeause of the impeachment proceeding, re-
signed from office. So it seems to me that that problem really is moot
at this point and this report would not in any way change those events.

L am also troubled by some of the things that Mr. Mayne and others
have said. While 1 have great respect for Mr. Jaworski as an individ-
ual and as a prosecutor, it is not his prime function to gather exculpa-
tory information and I agree with Mr, Edwards that it is very impor-
tant that the kind of report that you are contemplating include
exculpatory information. It seems to me that only the President’s
defense lawyers would have this information.

o I wonder if you feel that there ought to be some amendment to
your resolution if it is going to be passed to allow President’s counsel
to file some kind of a dissenting view,

Mr. Gupr. Over the period of time that the Watergate affair has
gone on, there have been protracted and prolonged delays in obtaining
evidence from the Executive and I wonder by such a mechanism if you
are not again triggering further and further delays and drawing out
the whole affair.

This is the question I raise and as I stated before, a Special Prose-
cutor does undoubtedly gather much information on both sides of the
case in the course of his work.

As far as the rights of the other defendants are concerned, as T indi-
cated, the 90 days I really think is more than ample time to impanel
and sequester the jury in the pending conspiracy trial. To the extent
that some of the defendants would avoid trial through information
that would come forth in this 90-day report, I think the American peo-
ple’s right to have this function of justice carried out as they see it
18 of overriding importance. I know that following the resignation of
the former President, there was a great deal of satisfaction amongy
the American people and I think that satisfaction in part went to the
fact that they were satisfied that there would be a prosecution.

At the same time the American people were not demanding that
the former President be put behind bars. T think they all felf that
clemency was appropriate. But this question of justice was short cir-
cuited. I think the question of justice is very basic to the feeling of the
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American people and to the extent that maybe some defendants might
possibly escape through the workings of this resolution, I think this
constitutional question as far as the American people are concerned
is overriding.

Mr. Hocan. But my feeling is it is not going to change any of the
facts as they exist or any of the events as they have evolved, and I
really have fo confess that I do not share the feeling that the American
people are going to be persuaded by the issuance of any report. All
throughout. our great State of Maryland I ran into a tremendous
number of people who in spite of the numerous volumes published by
this committee feel that the former President was hounded out of of-
fice by the liberals in the news media and the facts as they have been
spread on the public record have not in any way influenced their
judgment on that.

Mr. Gupe. I do not think in a democracy we ever obtain a consensus
and I would be very suspicious of a time when we seem to have una-
nimity on any question in this country, unless it be on such a ques-
tion as a resolution on motherhood. I do not see this as producing a
unanimous feeling of satisfaction from the American people, Amer-
icans can judge the evidence as they see fit but this does give them the
same opportunity as they have in regard to other legal procedures in
this country.

Mr. Hu~eate. Your time has expired.

I think the members of the subcommittee have covered the gronnd
with your assistance very well, Mr. Gude, and we appreciate your
offering the resolution and the testimony you have given us today
dealing with a rather thorny problem. Frequently the first witness is
asked all the good questions, so we are very appreciative of your ef-
forts here today.

Mr. Gupe. I appreciate your courtesy and thank you, Mr. Chairman.

Mr. Huxeare. Thank you.

The next witness to be called is Congressman McKinney. We are
pleased to have you with us and if you have a prepared statement
you may proceed as you see fit, sir.

TESTIMONY OF HON. STEWART B. McKINNEY, A REPRESENTATIVE

IN CONGRESS FROM THE FOURTH CONGRESSIONAL DISTRICT OF
THE STATE OF CONNECTICUT

Mr. McKinyey. Mr. Chairman, I appreciate the opportunity to
testify before your committee on my bill, H.R. 16619, and companion
measures introduced by my colleagues.

This opportunity to testify before you means all the more to me be-
cause I feel strongly that in the past months the concern expressed by
many Americans about the integrity and durability of our govern-
mental and judicial institutions was answered by the visibly thorough,
deliberate, relentless and, for the most part, nonpartisan pursuit of the
truth by the members of this particular committee throughout the
impeachment proceedings. Your deliberations, seen as they were by all
America, were a source of renewed confidence for the American people.

However, this confidence in our institutions and in the concept of
equal justice has once again been brought into question by the contro-
versial pardon of former President Nixon. I believe the interests of
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justice and merey would have been better served if the question of a
pardon had been held until a more complete account of the facts,
attitudes, and events which produced Watergate had been made
public. However, this decision was the President’s and his alone, and
it is now fact.

[t is my concern that the pardon may prematurely close the book
on Watergate, thereby denving the American people their right to
view and evaluate the firsthand data now in the possession of the
Special Prosecutor and in the Nixon tapes, FL.R. 16619 would instruct
the Office of the Watergate Special Prosecutor to turn over to the
Congress for inspection and eventual publication all materials. docu-
ments, and reports obtained, prepared, and compiled by that Office in
the course of its investigation of the administration of the former
President. I have introduced this legislation in order to guarantee
that the American people will be apprised of the facts as discovered
by the Special Prosecutor regarding affairs in the White House from
1969 through August 8. 1974.

I consider the American people to be mature. wise. and fully deserv-
e of complete and aceurate information. When reliable data exists,
as a result of intensive Government investigation, we eannot ask the
American people to accept secondhand reports or historical interpreta-
tions of the events of this incredible period in our history. Tt is our
responsibility and even more importantly, our dutv to provide every
possible opportunity for each citizen to confront the unscreened facts
not just to prevent the reoccurrence of these tragedies but also to enable
each eitizen to draw his own conelusion about the guilt or innocence of
every participant.

Of course, T am aware that the riohts of individuals who have heen
named or cited in the data songht to be made public must be protected.
There are a number of legal actions which are now or will be before
the courts, and we must be vigilant in assuring that the release of the
data will not compromise the constitutional richts of f he parties. Thus,
I have included a provision in my bill which would provide for the
release of this data to Congress only upon such time as the Attorney
(zeneral of the United States shall determine that the parties who are
named or any parties in related litigation have the full protection of
the law. The factors which T hope would be taken into consideration
in making this determination include the status of any eriminal or
civil litigation. its progress through the appellate process. and a final
determination by the highest court in which a litigant ean proceed,
These safermards will refute claims that the relesse of this report will
prejudice the rights of those who are current ly on trial for the offenses
discovered by the Special Prosecutor.

The Office of the Special Proseeutor was established to investieato
and prosecute offenses committed aoainst the United States by those
including, but not limited to, the White House sta ff, from 1969 to 1974.
The Office was formally established by the President : however, it was
authorized and funded by the Congress. And anv information dis-
covered by such an investigation shonld he disclosed o the Clongress.
We are the watchdogs of this democracy. It is onr responsibility to be
aware of the activities of other branches of GGovernment and insure
that these activities are in the best interest of the Nation. This was the
desire of the framers of the Constitution when they included the sys-




tem of checks and balances as a guiding principle for our Govern-
ment. Thus, the information gathered must be revealed in order to
allow us to properly accomplish this function.

[ am not a Lt“‘_\'t‘.l‘ but I am advised that Congress has the power
to request this information from the Special Prosecutor under 1ts in-
vestigatory powers which include the authority to make inquires con-
cerning surveys into defects in our social and political system for the
purpose of enabling Congress to remedy them. In 1959, Justice Harlan
stated, “The power of inquiry has been employed by Congress through-
out our history over the whole range of national interests concerning
which Congress -might legislate or decide upon due to investigation,
not to legislate. The scope of the power, in short, is as penetrating and
as far reaching as the potential power to enact and appropriate under
the Constitution.” Watkins v. U.S. (354 U.S. 178 (1957) ).

In another case involving Congress’ power to investigate into a
situation such as exists today, the Supreme Court stated that the power
of Congress to inquire into the administration of an executive de-
partment and sift the charges of malfeasance in that administration
was ratified in sweeping terms. MeGrain v. Daugherty, (237 U.S.
135, 1771178 (1927)).

Iixperts on the subject of congressional power further state that:

The administrative funection, that is, the function of direction, supervision, and
control of the administrative activities of the Governmment resides in the Legis-
stive Branch of the Government. Upon it falls the legal obligation to take

1 action as is necessary to insure that the several administrative organs
1 be properly directed, supervised and controlled. (W. F. Willoughby,
Director, Brookings Institution).

In Kendall v. U.S. (12 Peters 524, 1838), the Supreme Court af-
firmed a lower court case which gave Congress the power to impose
certain duties upon the executive branch. The Court stated :

But it would be an alarming doetrine that Congress eannot impose upon any
execntive officer any duty that they may think proper that is not repugnant to
the Constitution, and in such ease that duty and responsibility grow out of
and are subject to the control of the law and not the President.

Thus, Mr. Chairman, I submit that the actions which this bill re-
quire are not beyond the powers of Congress. The legislative power
of Congress encompasses the ability to seek information for the pur-
pose of making the laws and for determining if the laws have been
properly exercised. This bill will allow us to perform this important
funection.

Mr. Chairman, I would like to suggest two amendments to my bill
which would eliminate any misunderstanding of its mechanical re-
quirements. First, I think it should be made quite clear that the Con-
oress does not expect the Special Prosecutor to turn over any grand
jury minutes. This, T believe, would be a gross invasion of the con-
stitutional rights of the individuals who testified before the grand
jnry. The seerecy of the grand jury testimony must be maintained if
we are to feel secure in our rights under our judicial system. But I
would add this would certainly not prohibit the Special Prosecutor
from releasing material that he has handed to the grand jury. It
would simply protect the testimony of those others.

Second, it is not necessary for the Special Prosecutor to release to
Congress the original documents which he might have acquired
through his investigation. Copies of such documents or tapes certified
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by him can be submitted in their place. This will prevent any litiga-
tion in the courts on the question of whether the Congress can main-
tain control of private property, such as private apers and tapes.

Finally; Mr. Chairman, I would like to stress the necessity for a
bill which provides for congressional action. I firmly agree with
former Chief Justice Warren, who stated in Watkins v. U S, (1957)
that “There is no congressional power to expose for exposure’s sake.”
Given the circumstances which exist today, I believe that exposure
which I have proposed is necessary not so]yely because Congress will
be exercising its oversight function by being informed of what is
happening in our Government, but more importantly, to inform the
American people of these acts in order to help identify and deal with
them in the future, and I might add, make sure that t 1ey do not hap-
pen again,

Thank you, Mr. Chairman.

Mr. Hu~gate. Thank you, Mr. McKinney, for your usual good job.

Mr. Kastenmeier.

Mr. Kastenyemer. Thank you, Mr. Chairman.

Your resolution differs somewhat from the resolution just offered
by the gentleman from Maryland, Mr. Gude. It does not, for example,
mention or name the former President, Mr. Nixon. I am wondering
what the purpose is.

Now, once—if this were enacted, this bill, these papers, documents.
turned over to the Congress, what precisely would the Congress do
with them? Would they conduct—as you see it—would they conduct
a public investigation based on these documents to a certain end or
precisely what would they do with the documents? What would they
do with the documents once we received them ?

Mr. McKixney. Well, as T said, I do not think that Congress can
responsibly investigate just to investigate. I think we are doing two
things here. One, I think that we are putting information in front of
the American people. And the reason the President’s name is not men-
tioned, by the way, is that we are dealing with something far bigger
than former President Richard Nixon. We are dealing with circum-
stances and events within the executive branch of Government that
took place totally outside our laws, our Constitution, and I think what
the American people expect. I think that by putting all this informa-
tion forth, Congress and the people will have a fuller idea of how
power was abused and what we can do to stop the abuse of power. Cer-
tainly there are some good questions I think brought forth by the
behavior of Messrs. Haldeman and Ehrlichman perhaps suggesting
the necessity for the Senate to confirm anyone who will have such vast
and wide ranging powers within the executive branch of the Govern-
ment. All of these things, I think, can only be determined with all of
the facts and how this, you will pardon the expression, “cancer” grew
within the White House. g

Mr. Kastexyerer. Yes. Of course, we have the rather long extensive
and I think fruitful investigation by the Select Senate Committee in
the context of campaign reform, the outgrowth of the 1972 campaign
which revealed a good share of this. :

What precisely do you recommend that we pursue further in terms
of investigation? I take it it is not merely, if I can go back to the words
of your bill, that documents—“materials, documents and reports be
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transmitted to the Speaker,” and so forth, “to be available for inspec-
tion by all Members of Congress.”

Now, that does not mention the public or the press. “Available for

our inspection.” To what end ?
_ Mr. McKinney. Well, in my short career in Congress I found that
it does not pay for me to instruct Congress about what to do with
materials it has. But it would be my hope that Congress as a body,
once the materials were available would publish them and make them
available to anyone that wanted to pay the customary document fees
to receive them.

Mr. Kastenseier. Your bill does not specify any time certain that
the Special Prosecution force transmit these materials. When did you
have in mind that Mr. Jaworski might do this? At the time he thinks
appropriate or what?

Mr. McKin~ey. When he feels that he is not going to endanger any
court case and that the Attorney General agrees that this will not en-
danger the normal processes of law involving any individual. I think
that if we were to endanger the normal process of law concerning any
individual we would probably be making the same mistake it appears
to me, the executive branch of Government made in their determina-
tion of law.

Mr. Kastenyemer. Again, of course, you have called on the Office
of Watergate Special Prosecutor force to do this. You have not called
npon the White House to turn over copies of the tapes and other mate-
rials that Mr. Nixon has left there which may or may not also reveal
facts on the same basic question presumably as may be involved here.
What do you think about that?

Mr. McKinyey. Well, I think we have the specific right as T tried
to review, to do this now. T certainly would not be opposed, in fact,
T would be delighted to propose a bill which would make all of those
tapes public property, but as I said at the end of my statement, I think
there are grave constitutional questions there and T would hate to
let this particular part of our job slip by because we get ourselves into
another constitutional discussion as to the individual tapes.

My concern is simply that we instruct the Special Prosecutor vo
oive us all of the information. At present, he is only required to give
us a report as he sees fit.

Mr. Kastenmremer. I thank the gentleman.

Mr. HuNGATE. Mr. Smith.

Mr. Syrra. Mr. McKinney, T commend you for beginning this
legislation before the House, before this committee,

I have two questions for you. On page 2, your statement says that
H.R. 16619 wonld instruct the Office of Watergate Special Prosecutor
to turn over to the Congress for inspection and eventual publication. I
do not find in the bill itself anything about eventual publication.

Mr. McKixney. You are quite right. As T said, in passing a piece
of law, I would be loath to instruct the Congress when it is going
to have general access or as to what to do. T am basically stating my
desires as to what T would like to see done. T think, first of all, we are
talking about a strictly investigatory process that ends at the Con-
oress—the congressional level in the House and Senate. And then it
becomes their obligation as to what they would like to do with the
investigatory material they have.
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Mr. Sacrere. That might be so. On the other hand, becanse this is
special legislation, not general legislation, it might be required that
eventual publication might have to be specified.

The other question T wanted to ask you was that you sugeest that
your bill be amended to make it clear that Congress does not expect
the Special Prosecutor to turn over any grand jury minutes because
this would be a gross invasion on the constitutional rights of indi-
viduals who testified. But if you strip the Special Prosecutor of grand
jury minutes in this report, you are going to have sort of a skeleton
coming up to the Congress.

Mr. McKin~ey. T do not really think so. T think that we have to bo
very careful on this point. A great many people testify in front of
our grand juries all over the country and I think to get anywhere
near the pomt that their particular testimony could be exposed by any
branch of the Government would deal a devastating blow to our legal
system and to the willingness of people to testify in front of a grand
ury.

] I do think that all of the information that the Special Prosecutor
put before the grand jury was taken through his investigatory role
and certainly could be put in the report.

Mvr. Sarrra. But this material that the Special Proseeutor may have
given to the grand jury depends on individual’s testimony, by depo-
sition, by individuals, by whatever—affidavits, whatever means it
might be. It is not just something that the Special Prosecutor says.

Mr. McKinney. No. I think the Special Prosecutor is cert ainly
equipped, or the Attorney General is equipped to decide which ma-
terial was knowingly, individually produced in front of the grand
jury and is protected, and which depositions are merely a free deposi-
tion or one given outside of the grand jury and therefore suitable for
publication.

Mr. Syrra. Your bill does leave that, escape hatch, leaving it to the
determination of the Attorney General.

Mr. McKinyey. Right.

Mr. HuxgaTe. Mr. Edwards.

Mr. Epwarps. T have no questions, Mr. Chairman.

Mr. Huxoate. Mr. Dennis.

Mr. Dex~is. Mr. McKinney, your bill, like Mr. Gude’s. would, of
course, require the production of all material that the Special Prose-
cutor might have on this subject, including matters which he had
investigated and had determined as a result of his investigation not
to pursue any further, is that correect ?

Mr. McKrnwey. That is absolutely right, yes.

Mr. Dexnis. Do you think that in the case of matters which the
Special Prosecutor has examined and perhaps submitted to a grand
jury and on which he and the grand jury have determined that noth-
g further be done that it is fair to spread all of that material on
the record ?

Mr. MoKin~ey. T would think so, with a clear statement. from the
Special Prosecutor that there was no indictment or further action,
It probably would almost have a cleansing effect quite frankly, in
that aspect,

Mr. Dex~is. Have what kind of an effect ?
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Mr. McKinnEy. It might also have a cleansing effect if the Special
Prosecutor stated that neither he nor the grand jury had seen any
reason for prosecution because I think what we are dealing with here,
Mr. Dennis, is a vast feeling of unease and suspicion on the part of
the American people one way or the other. What I am trying to do
is to put forth legislation that, will put as much information as possi-
ble out and let L‘nn"l(“-‘» make up its mind, let people make up their
minds, and far more important than that, see what legislation we
have to pass to make sure that there is no recurrence of these events.

Mr. Dexnis. I wonld like to call to your attention the fact—syou
may know of it, you may not know it—that under the Organized
Crime Control Az:t which is title 18, section 3333, that T am refe TTing
to, the Code, it is provided that grand juries file special reports of
noncriminal activity when they do not return an indictment, but
which activity is of an organized crime nature, and so on. But it is
very carefully provided in that section that these reports shall not
be filed or shall not be made public until the persons named have had
an opportunity to testify, to produce witnesses before the grand jury
who shall testify, to file an answer to the report, and in case of :
prejudice to other possible criminal defendants who may be men-
tioned, that it should not be made public.

Now, all those safeguards are missing in your bill and I suggest that
the reason they are there is (a) fairness, and (b) constitutional re-
quirements of due process of law.

Mr. McKinwey. Well, I think I very elearly covered in my testimony
at the end that the Attorney General and the Special Prosecutor should
be very wary and I would like the bill amended to protect the grand
jury hearings in any way that this committee, which is composed of
lawyers, sees fit. I am not a lawyer, Mr. Dennis, and I do not know
what the appropriate move would be. But I have, I think, very clearly
stated that 1 would like it to be amended to totally protect the rights
of individuals in the grand jury. The fact is that the Special Prose-
cutor has done a great deal of work outside of the grand jury and a
great deal of investigatory work. He has purview over a great deal of
material which T think should be made available to the American
people through their representatives and their representatives’ desires.

Mr. Dex~is. Your bill, of course, says that the Attorney General
should make a determination but that is a far ery from the elaborate
precautions of an adversary nature which Congress has provided in
the Organized Crime Control Act that T have just referred to.

Mr. McKixzey. Well, T am not so totally sure that we are in all
necessities talking about a criminal proceeding. We may be talking
about civil violations. Certainly that would not be as contentious. I
would admit that the eriminal aspect of it is a contentious problem
but I think this committee can protect the individuals who testify at
grand juries from exposure and from meaningless inerimination, let
us put it that way.

Mr. Dex~is. My time has expired and T thank you.

Mr. Hu~NcaTe. Mr. Mann, from South Carolina.

Mr. Maxn. Mr. Mrr-Kinnvy. I think we can agree that the sooner
this information could be available to the American people, the more
the settling effect would be.




I questioned Mr. Gude about his 90-day release of this material.
Perhaps it would be premature in some situations.

I have an equal concern about the timetable as established by vour
language. “Following a determination by the Attorney General of the
United States that the rights of the parties named therein will not be
compromised.” T can visualize where there will be some ext remely long
drawn-out litigation and that is where it implies civil litigation.

I do not have a suggestion, but it would appear to me that a begin-
ning timetable with perhaps a triggering mechanism in the hands of
the House or Congress ought to be established with the Judiciary
Committee determining possibly, when that deadline arrives. and if
the Attorney General reports that it cannot be released at this time
because of thus and so and thus and so and thus and so, then the
committee perhaps can make a determination that a portion of it can
be released that would not jeopardize those rights or that those rights
were not serious enough to delay further the 1ssuance of that report.

Have you any reaction to that thought ?

Mr. McKin~ey., Well, I specifically covered myself as generally as
possible, again not being a lawyer. And I think, however, if you want
a personal opinion, that this should be an ongoing process and that this
committee should be given the power, if this bill is passed, to instruct
the Special Prosecutor to start turning over material as soon as he
determines in any instance it is not going to violate individual rights.
There is probably some material, for instance, right now that could
come fOI't{L After that, he might be required, say, on a 90-day basis or
every 6 months, to report to a committee of this overall committee
saying why he has not released any more or what he thinks he can
release. And I think that probably wounld be a very good idea.

I know what you are getting at. I think it needs some force to push
it along. I just simply did not want to put a wording into the bill that
I thought perhaps would be unconstitutional or that would violate
rights. One of the things that bothers me is that the Special Prosecu-
tor’s role was not accusatory basically. It was an investigatory process
and everybody, when you bring the subject up, thinks you are trying
to accuse the President of something.

Basically, what T am trying to say is let us get the information out
so that if it is accusatory, so be it. Other than that, his role was investi-
gatory and then it became—when there were obvious implications of
crimes—a job of prosecuting.

Mr. MaNN. As an old prosecutor I have to agree that you have the
capacity to be objective.

Thank you.

Mr. Huxaate. The gentleman from Towa, Mr. Mayne.

Mr. May~e. Thank vou. Mr. Chairman. T have no questions but I do
want to commend Mr. McKinney on his fine statement.

Mr. MoKinwey. Thank vou, Mr. Mayne.

Mr. HoneaTe. Ms. Holtzman, please.

Ms. Horrzaran. T do not have any questions, Mr. Chairman. T want
to thank Mr. McKinney for coming.

Mr. McKiv~EY. Thank vou.

e, TongaTr. The gentleman from Maryland, Mr. Hogan.

Mr. HoeaN. Thank you. Mr. Chairman. T would like to welcome my
good friend from Connecticut and I wonder if he thinks it would be
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desirable if the Congress does publish this information, if it is given
to us under the kind of legislation the gentleman has sponsored, to
afford the ex-President an opportunity of rebuttal or to comment.

The thing that troubles me is that obviously in any kind of investi-
gation, there will be gathered information that will remain forever
uncorroborated and there will be many areas of investigation where
there is insufficient evidence to support the prosecution. :

Now, under your proposed legislation all of this material would
be made available to Congress and presumably published and it would
give, it seems to me, a distorted view where much of it would be
accepted as fact.

If I could digress just for a minute to illustrate the problem that I
foresee. this Judiciary Committee, as vou know, thoroughly investi-
gated the background of the former Vice President, now President,
Gerald R. Ford. One of the witnesses we had at that time was an indi-
vidual who made seurrilous charges against the Vice President, a man
named Winter-Berger. He came before this committee and was totally
discredited. T do not think there was one person on this 38-member
committee that gave even the slightest scintilla of credence to the test i-
mony of Mr. Winter-Berger. He maligned the character of the Vice
President.

He has now published a new book which is available in paperback
form where he repeats all of these faults, scurrilous, defamatory
charges against the President and I am concerned that the same thing
could happen with uncorroborated allegations and information in the
hands of the Prosecutor. '

How would you foresee us avoiding this difficulty ?

Mr. McKinney. Well, I agree with you. I would again emphasize I
am leaning on the investigatory aspects but I would have no objec-
tion to this committee amending my bill to add funding and the proper
right for the President to reply to any investigatory charge which is
unfair or is accusatory to the President. In fact, it might be generally
worthwhile for the American people and this Congress.

What I am trying to get at here is I think quite frankly that we
came awfully close to losing a lot of things in this country. I want to
know how we got that close. I want to know why these things hap-
pened. Why do you have a milk fund, an ITT, and all of the abuses
that have been sullnpusml}_\' inferred. And I would think it might be a
very good idea to let the President reply to these things if he thought
they were accusatory and give the historians and the Congress and
give the people both sides of the picture that may give us a firm dedi-
cation that we have got to change something rather quickly.

Mr. Hocax. T have no further questions, Mr. Chairman.

Mr. Huxeare. Thank you. I have no questions, Mr. McKinney. I
commend you for your bill and your appearance here today. We ap-
preciate the contribution you made.

Mr. McKix~ey. Thank you very much, Mr. Chairman.

Mr. Hu~eate. The Chair will now call Ms. Abzug who has a privi-
leged resolution. We would hope to reach our colleague, Mr. Koch, this
morning or the first thing this afternoon. I appreciate his courtesy. He
is a cosponsor of the privileged resolution. -

Ms. Abzug.
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TESTIMONY OF HON. BELLA S. ABZUG, A REPRESENTATIVE IN
CONGRESS FROM THE 20TH CONGRESSIONAL DISTRICT OF THE
STATE OF NEW YORK

Ms. Arzve. Good morning.

In behalf of myself and 13 cosponsors, including members of the
Judiciary Committee, T welcome this opportunity to appear before you
to testify for our resolution of inquiry with respect to the uncondi-
tional pardon of Richard M. Nixon.

Not since the storm of public reaction to the Saturday night mas-
sacre and the Nixon tape disclosure of August 5 that led to his forced
resignation a few days later, has there been such a overwhelmingly
negative response by the American people to a White House action.

President Ford says the pardon was motivated, at least in part, by
his desire to heal the wounds of Watergate, He clings to this rationale
despite the clear evidence that this totally premature, confusing, and
unprecedented pardon is opposed by a majority of Americans and is
viewed as a further coverup of Watergate,

The wounds have, in fact, been reopened, leaving to fester suspicions
of White House deals, deception, abuse of Presidential power, and
perhaps further blanket pardons of the Watergate culprits. Most
wounding of all is what Mr. Ford’s action has done to our concept of
equal justice for all and the belief that the President is accountable
for his actions and not above the law. This is the very concept that was
supposed to haye been reaffirmed by this committee in its impeachment
proceedings and vindicated in Mr. Nixon’s forced resignation.

[t would be a disservice to that concept to leave unchallenged the
many contradictory and self-serving statements that have been issned
by the prineipals, their subordinates, and others in this a ffair. Further,
I believe the legality of both the pardon itself and the a rrangement
under which the tapes are to be returned to Mr. Nixon should be
challenged.

The Congress and the Committee on the Judiciary have a primary
responsibility to act in behalf of the American people on all aspects of
these issues. I am aware that a number of resolut ions dealing with these
matters are before the committee. T will address myself here primarily,
however, to my resolution of inauiry, which is privileged and can be
called up on the floor of this House within 7 legislative days after
introduetion, and T will also address myself to some observations on
the legality of the pardon.

I believe approval of the resolution of inquiry is a necessary step in
an inyestigation this committee should conduct to determine all the
facts in the events leading up to the issuance of the pardon. The Ameri-
can people have a right to know these facts, They have a right to oot
answers to their questions in an appropriate forum from witnesses
under oath, instead of in speculative news stories and columns. tele-
vision interviews, and other publicized unsupported and contradictory
comments by a host of people who have been involved in the pardon
controversy in one way or another.

The response of the President to the questions propounded in the
Resolution of Inquiry which was sent to him by the chairman of this
subcommittee reveals a nonserious and trifling attitude that demeans
the authority and dignity of this committee and this parliamentary
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procedure, It is totally inadequate for Mr. Ford to respond by sending
a batch of White House press releases and an accompanying jetter.

I have in the past introduced a number of resolutions of inquiry
which have been addressed either to the President or to members of
his Cabinet. This is the first time in my experience that there has not
been a point by point specific response to specific questions even though
in some cases in the past I have }(‘lt the answers were not always satis-
factory.

It should also be noted that this committee is still operating under
House Resolution 803, adopted on February 6, 1974, which authorized
and directed the Judiciary Committee “to investigate fully and com-
pletely whether sufficient grounds exist for the House of Representa-
tives to exercise its constitutional power to impeach Richard M.
Nixon,” and other matters.

The committee has not been discharged of this duty. The articles of
impeachment voted out by the full committee were never debated or
voted upon by the full House, despite its vote to accept the committee
report. Incidentally, I said at the time that the House should vote on
approving the articles of impeachment, instead of evading this issue,
and I believe that events since then have shown it was a mistake not to
do 0. 1 would also note in passing that the House can still vote on
impeachment, and if there is no other way to enter on the record books
the political erimes for which Richard Nixon was forced to resign,
then I believe the House should proceed to a vote.

["nder Resolution 803, this committee is fully empowered to deter-
mine whether there is any new evidence relevant to the conduct in
office of the former President.

My Resolution of Inquiry requires the President to answer specific
questions about the eireumstances leading up to the pardon proclama-
tion. There are, of course, many other guestions that can and should
be asked of the President and others involved in this affair, and T have
submitted to the chairman a list of those who I believe should he called
hefore this committee, including: President Gerald Ford; Attorney
General William Saxbe: Special Prosecutor Leon Jaworski; Alexan-
der Haig; Benton Becker; Philip Buchen; Herbert J. Miller; Ron
Ziegler; Dr. Walter Tkach; Dr. John C. Lundgren; Julie Nixon Eis-
enhower, and Richard M. Nixon.

But as a preliminary, it is vital that we get answers to the following
questions from Gerald Ford :

1. Did you or your representatives have specific knowledge of any
formal criminal charges pending against Richard M. Nixon prior to
issuance of the pardon? If so, what were these charges?

9. Did Alexander Haig refer to or discuss a pardon for Richard M.
Nixon with Richard M. Nixon or representatives of Mr. Nixon at any
time during the week of August 4, 1974, or at any subsequent time?
1f so, what promises were made or conditions set for a pardon, if any?
1f so, were tapes or transcriptions of any kind made of these conver-
sations or were any notes taken? If so, please provide such tapes,
transeriptions, or notes.

3. When was a pardon for Richard M. Nixon first referred to or dis
cussed with Richard M. Nixon, or representatives of Mr. Nixon, by you
or your representatives or aides, including the period when you were a
Member 0} Congress or Vice President ?
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4. Who participated in these and subsequent discussions or negotia-
tions with Richard M. Nixon or his representatives regarding a par-
don, and at what specific times and locations ?

5. Did you consult with Attorney General William Saxbe or Special
Prosecutor Leon Jaworski before making the decision to pardon
Richard M. Nixon and, if so, what facts and legal authorities did they
giveto you!?

6. Did you consult with the Vice Presidential nominee, Nelson Rock-
efeller, before making the decision to pardon Richard M. Nixon. and
if so, what facts and legal authorities did he give to you?

7. Did you consult with any other attorneys or professors of law
before making the decision to pardon Richard M. Nixon. and, if so,
what facts or legal authorities did they give to you ?

8. Did you or your representatives ask Richard M. Nixon to make
a confession or statement of criminal guilt, and, if so, what langnage
was suggested or requested by you, your representatives, Mr. Nixon,
or his representatives? Was any statement of any kind requested from
Mr. Nixon in exchange for the pardon and, if so, please provide the
suggested or requested language.

9. Was the statement issued by Richard M. Nixon immediately
subsequent to announcement of the pardon made known to you or your
representatives prior to its announcement, and was it approved by
You or your representatives?

10. Did you receive any report from a psychiatrist or other physician
stating that Richard M. Nixon was in other than good health? If so,
please provide such reports.

We need direct answers to these direct uestions, answers that the
committee can corroborate in the course of an inquiry and hearings.
There are suspicions that Richard Nixon may have made a deal on
the pardon with Gerald Ford before nominating him to the Vice
Presidency. If Richard Nixon made Ford’s elevation to Vice President
conditional upon the promise of a pardon or even if Mr. Nixon con-
ditioned his own resignation on a promise of receiving a pardon, then
conceivably Mr. Ford could be charged with accepting a bribe, which
is an impeachable offense. Grim as this possibility may be, it is none-
theless the duty of this committee to mvestigate the facts and make a
determination.

There are suspicions that General Haig, who reportedly was instru-
mental in convincing Mr. Nixon to resign, may have held out to him
the promise of a pardon. There are suspicions arising from the belief
that in the negotiations for the pardon, the roles appear to have been
switched, with Mr. Ford acting as supplicant and Mr. Nixon dictating
the terms of the pardon, the so-called statement of contrition. and
the agreement on the tapes. There are grave questions as to whether,
in issuing a pardon before Mr. Nixon was in icted, tried or signed a
statement of guilt, Mr. Ford abused his pardon powers. And, of course.
there are a multitude of questions about whether Mr. Nixon's physical
or mental condition justified such an unprecedented pardon.

I make no judgment here as to whether these suspicions are justi-
fied. Tt is a fact, however, that they are widespread and only a full
investigation by the committee can either confirm some or any of
them, or lay them to rest.
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For more than 2 years the American people suffered the consequences
of having a President who lied and misled them at every opportunity
throughout the course of the Watergate investigations The stability of
our Nation requires that the citizens be able to believe that their Presi-
dent is telling them the truth, at least most of the time. In the wake of
the pardon, Gerald Ford has created an enormous credibility problem
for himself and the Presidency. He is in a particularly vulnerable posi-
tion because he is the first nonelected President in the history of our
Nation and because he was named to the Vice-Presidency by a dis-
credited and impeachable President. The Committee on the Judiciary
which recommended confirmation and the Congress which confirmed
his nomination also have a responsibility to the American people to
investigate and report to them on the conduct of President Ford in
connection with the pardon and the agreement on the tapes.

President Ford’s own actions and many conflicting statements have
added to his credibility problem. On August 28, 1974, in his first news
conference as President, he advised the American public that he was
not going to make any comment on a pardon “during the process of
whatever charges were made.” He further stated that 1t would be “un-
wise and untimely” for him to pardon Nixon before any charges had
been brought against him. Yet, just 2 days later, on August 30, he
asked Philip Buchen formally to study the Presidential power of
pardon. Furthermore, according to a report in the September 22
Washineton Post, as early as Friday, September 6, Ford had revealed
to his staff his intention to pardon the ex-President. Thus, it presum-
ably took the White House less than a week to make a study of and
reach a decision on this highly controversial and explosive issue.

The question naturally arises as to whether the President con-
sulted fully on this question with Attorney General Saxbe and Special
Prosecutor Jaworski to find out whether they considered legally valid
a pardon, issued before indictment or trial, a pardon that the Presi-
dent himself described as unprecedented, and that did not specify the
offenses for which the pardon was issued. The question also arises as to
whether the President asked Saxbe or Jaworski what effect the pardon
wonld have on the pending Watergate trial and other possible in-
vestigations, indietments and trials, or did he already have in mind
what he later hinted at—a wholesale pardon for the entire Watergate
gang.

In his pardon proclamation, President Ford made the prior judg-
ment that Richard Nixon would be unable to obtain a fair trial, im-
plicitly an attack on our judicial system, and also expressed his belief
that “ngly passions would again be aroused” during the long period of
delay before Mr. Nixon could be brought to trial. As we know, Mr.
Ford has accomplished the reverse of what he said he intended to do.

Finally President Ford inserted in his statement a sentence which
said that “serious allegations and accusations. .. hang like a sword over
onr former President’s head and threaten his health as he tries to re-
shape his life . . .” It is this factor that has become the subject of the
widest speculation and conflicting reports. Did President Ford receive
any new evidence in the interval between August 28 and August 30
indicating a change in Nixon’s health—physical or mental ?

T regret, of course, that Mr. Nixon is ill and has had to be hos-
pitalized. The gravity of his illness can no doubt be determined by
court-appointed physicians, as may be requested by Special Prosecutor




Jaworski. Certainly, no one wishes Mr. Nixon ill health or physical
punishment, and clearly he is suffering over his fall from enormous
power. How could he feel anything but regret and anguish ? But it is
a mark of the man and his reputation for trickery and deceit that
even now people are questioning whether he is seriously ill or whether
he has taken refuge in a hospital to escape testifying at the Watergate
defendants’ trial, or to de velop sympathy as a rafionale for the pardon.

Most of the facts respecting Nixon’s health were released following
the pardon. They appeared to be a well-orchestrated after-the-fact
attempt to protect the \'itulit{ of the pardon by promoting the notion
that Nixon was grievously ill. We are all famliar with the alarming
statements issued by Dr. Tkach, Mr. Nixon’s personal physician, Ac-
cording to Dr. Tkach, the former President. was a ravaged man who
had lost his will to fight. However, after Dr. Tkach left San Clemente,
Communications Director Kenneth Clausen spent 3 hours with the
former President and said he seemed animated and in no visible pain.

Did Mr. Nixon’s condition suddenly worsen after the pardon¢ Or
did Mr. Ford receive new information about Mr. Nixon’s Lealth after
his first news conference? The American people have a right to know
all this. Certainly, their deep sense of compassion and fair play should
not be played upon, if the facts do not warrant it.

Finally, beyond the questions raised in my Resolution of Inquiry,
I believe the Judiciary Committee should support efforts to obtain a
legal test of the validity of the pardon. T have already called upon
Attorney General Saxbe and Mr. Jaworski to make such a test possibly
by proceeding with an indictment of Mr. Nixon, if the evidence so
warrants, and I would like to state my reasons,

I disagree with those who. claim’ the pardon was a constitutional
exercise of Presidential power and cannot be overturned. President
Ford himself asserted in his statement announcing the pardon that
“there are no historic or legal precedents to which I can turn in this
matter,” and there is already serious debate within the legal com-
munity as to the constitutionality of Ford’s granting a pardon before
formal charges were filed and without g formal admission of guilt
from Mr. Nixon.

Defenders of the pardon are on weak sround in citing as authority
for it an 1867 case—/w parte (r'ur?a-uf 71 U.S. 33—a 5-to-4 U.S.
Supreme Court decision in which the written opinion explaining the
ruling said :

That a President’s discretion to pardon is unlimited and extends to every
offense known to the law, and may be exercised at any time after . , . commis-
sion (of the crime) either before legal proceedings are taken, or during their
pendency or after conviction and judgment,

This language is dictum, was not crucial to the decision in the case,
and does not constitute a precedent.

Moreover, the impact of the Garland case has been eroded for
number of reasons, principal a mong them being that Garland received
a grant of ammesty rather than a pardon. As you will recall, Garland.
who had been a Senator in the Confederate Government during the
Civil War, was granted a blanket Presidential amnesty, which applied
to all erimes that may have been committed during the war.

The courts have come to draw a distinction, not drawn by the Gar-
land court, hetween amnesty and pardon, and thisis a significant dis-
tinetion as it relates to individual admission of guilt,
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The phrase “reprieves and pardons” as used in article II, section 2
of the J.'tms(ilntinn. has been interpreted as a phrase of art including
within its purview, reprieves, commutations, pardons, both condi-
tional and unconditional, and amnesties (Lupo v. Zerbst, 92 F. 2d 362
(CA 5th 1937)).

The Supreme Court has recognized that “amnesty and pardon”
are distinet and different. In an 8 to 0 ruling in Burdick v. United
States, 236 U.S. T9, 94-95, it stated that they “are of different charac-
ter and have different purposes. The one—ammesty—overlooks of-
fense; the other—pardon—remits punishment. The first is usually ad-
dressed to erimes against the sovereignty of the State, to political
offenses, forgiveness being deemed more expedient for the public
welfare than prosecution and punishment. The second condones in-
fraction of the peace of the State. Amnesty is usually general, ad-
dressed to classes or even communities, a legislative act . . . the act of
the supreme magistrate,” said the Court.

When the Burdick case went to the Supreme Court, the Justices
were asked to rule on whether the President had the authority to
pardon Burdick before he had been indicted. The Court, however, did
not rule on this issue. They ruled on another issue, whether Burdick
could decline the pardon. Stating that a grant and acceptance of a
pardon “carries an imputation of guilt; acceptance a confession of
it,” the Court held that an individual does not have to accept a
pardon.

The need for either a confession or judgment in a pardon case is
evident from the language of the Constitution itself: the power to
grant pardons only goes to “offenses.” Without either a confession
or at the very least an indictment, there is no offense. Richard Nixon
has made no confession or admission of guilt and there has been no
indictment. Instead, in collaboration with President Ford, he has
made a statement of “contrition” which is a religious rather than a
legal concept.

The first ease examining the power of the President to pardon was
United States v. Wilson, 32 U.S. 150 (1833). The question involved
there was whether it was necessary for an individual to accept the
pardon in order for it to become effective. The Conrt held that it was,
and that a pardon was without effect if the person refused it. Under
this decision, it was also held that a court eannot take judicial notice
of a pardon unless it is pleaded in court,

It would appear from this ruling that the Watergate grand jury
is free to proceed with an indietment of Richard Nixon, as it had in-
dicated earlier that it wished to do. The court does not have to take
notice of President Ford’s pardon of Richard Nixon unless Mr. Nixon
pleads it in court. If he should plead that he has been pardoned, he
would have to state for which offenses he has been pardoned.

Now, there has, of course, been reference this morning in the press,
to the statement of U.S. District Judge Charles R. Richey, who said
vesterday that it might be desirable to have at least one trial court
resolve the questions with respect to the validity of the agreement,
referring to the tape agreement, and the validity of the pardon. The
issue arose, as you know, before Judge Richey in two remaining un-
settled civil cases growing out of the original Watergate break-in.




It seems to me that the capacity to test the legality of the pardon
and the actions that have been taken relating to the agreement on the
tapes, and so on, is a very significant development, one that has been
in my opinion, inherent in the situation from the outset. Apparently,
there has now begun to grow a greater opinion among legal scholars
and Members of Congress, as well as the bench, that this appears to be
rather significantly critical to dealing with this sitnation.

It would appear that Special Prosecutor Jaworski has stated that
the Presidential pardon of Mr. Nixon preempts any Federal legal ac-
tion against him for the period covered by the pardon. However, as T
have indicated, not only is the legality of the pardon open to serious
doubt, but also the pardon itself neither pr(-l-lnr{vs nor preempts grand
jury action. Consequently, I would strongly urge that the grand jury
proceed with an indictment, if the facts warrant it, and that Special
Prosecutor Jaworski or Atforney General Saxbe sign it, so that the
American people may be assured that the system of equal justice pre-
vails and so that the groundwork may be laid for a court test of the
constitutionality of President Ford’s action.

[ think that the pardon itself should be challenged based upon the
fact that it may have interfered with the charter which had been
agreed to in setting up the office of the special prosecutor, which re-
quired that the President not exercise his constitutional powers to
either affect or discharge the prosecutor or to limit his independence
without the involvement and consent of various Members of Congress,
This is also very mueh involved in this discussion here today and the
matters before this Judiciary Committee.

If it is shown that the pardon was intended to prevent an indict-
ment or a trial, contrary to President Ford’s stated reasons for the
pardon, and if it is shown that the agreement on the tapes was intended
to prevent further information from becoming public, then these are
very serious actions which might well be construed to be an abuse of
power by President Ford and/or an obstruction of justice.

In view of the President’s unresponsive reply, it seems to me that
the subcommittee has no alternative but to act favorably in reporting
this resolution of inquiry to the full committee with the recommenda-
tion that the full committee likewise report it out favorably to the
floor of the House.

I would also hope that the full committee would support and ini-
tiate efforts to investigate the validity of the agreement. concerning
the tapes and take appropriate steps to preserve this valuable evidence
in whatever way it deems possible.

The committee should also support the resolution which suggests
that the House go on record favoring the grand jury going forward
with the indictment and Mr. Jaworski signing it.

The committee should also consider lending its support to a legal
challenge as to the validity of the pardon.

In any case, I wish to thank this committee for its kind considera-
tion of this resolution of inquiry and for agreeing to have me come
before it to testify this morning.

Mr. ITuneaTe. We appreciate the appearance of the gentlelady from
New York. :

Mr. Edwards.

Mr. Epwarps. Thank you, Mr. Chairman. T. too, appreciate the
splendid testimony of the gentlewoman from New York. I saw for
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the first time yesterday President Ford’s letter to our chairman, Mr.
Hungate, in response to his letter suggesting that he answer in detail
the questions proposed in your resolution of inquiry and I, too, found
his response not only cavalier but very close to being disrespectful of
the House of Representatives and this committee. Instead of answering
the questions one by one, he really just packaged up a bunch of old
press releases without numbers, without any comment whatsoever,
and shot it back and then in his letter to Mr. Hungate just said let’s
get the pardon behind us and bind up the wounds.

Now, this committee has heard this before in relation to the subject
of our communications with President Nixon over the past year. In
the event you have all the information you need let us bind up the
wounds and get Watergate behind us. So I agree that a strong argu-
ment can be made for approval of your resolution just by the un-
satisfactory answer by the President.

Now, Ms. Abzug, do you agree with that?

Ms. Apzue. Yes, I do. As a matter of fact, that is the reason T made
the statement that I did in my testimony. Frankly, I was really quite
surprised by it.

Mr. Epwarps. It is not the way we would write to the White House
or to anybody in the other body or to any department of the U.S.
Government ; indeed, not to a private citizen.

Ms. Apzua. No, I think not.

Mr. Epwarps. Is that correct?

Ms. Apzua. And I am really quite surprised, frankly, in view of
the fact that this hearing has been undertaken by the subcommittee
in the best interests of Congress, the country, and indeed the Presi-
dency. One would expect that in order to deal with what has been
a very serious criticism of this action, as I said before, it would require
the utmost of cooperation in order to come to some conclusions which
can soothe and heal the wounds that people justly, I think, feel in this
country about this pardon.

Mr. Epwarps. Well, in ordinary legislative business we have a
choice as to whether or not to consider a bill. Iere we have no choice.
We have no choice but to consider the bill, really, assuming we still
want to have some control over the legislative process of the Judiciary
Committee. In our letter to Mr. Ford we were not doing anything but
what was polite and what we had to do under the rules of the Con-
oress.
~ Well, you are not attacking the constitutional power that President
Ford has to pardon. You are suggesting perhaps that this constitu-
tional power has been abused ¢

Ms. Apzua. Yes. I am not sure that it was a proper exercise of con-
stitutional power. I question the legality of the exercise of that power.

Mr. Epwarps. Well, again I thank you, and, Mr. Chairman, I yield
back the balance of my time.

Mr. HuncaTe. Mr. Smith.

Mr. Syrrri. Ms. Abzug, T want to commend you on your statement.
I do not agree with you in every respect in the statement and that
15 probably natural but I think that you have done a great deal of
background work and have presented some very interesting proposi-
tions of law for our consideration.

I would like to say in regard to the President’s reply in this con-
nection, I have not seen Mr. Hungate’s letter to the President but I
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understand that it contained some of the questions that the chair-
man thought were going to be included in House Resolution 1367 and
then later I understand the chairman did send a copy of HL.R. 1367,
House Resolution 1367 to the President. And I have got to say that
personally, I would have answered it in a different way, but I think
the record ought to show that the answer of the President in this
case consisted of the Proclamation of Pardon dated September 8, 1974,
and the remarks that the President made in connection with that
dated September 8, 1974, and the Presidential press conference No. 2
dated September 16, 1974, the press conference of Mr. Philip Buchen
dated September 8, 1974, the press conference of Philip Buchen dated
September 10, 1974. I went through those in detail and T did find the
answers to a great many of the questions asked in House Resolution
1367, perhaps not in the form in which many of us would have pre-
ferred, but I think there has been an effort on the part of the Presi-
dent to answer the questions that our chairman has asked of the
President. Whether. that—whether the supplying of information by
the President has been as full and complete as we would like is an-
other question,

Ms. Aszue, May I comment on that, Mr. Smith?

My, Sarvpre. I wish you would.

Ms. Arzuva. The right to request information from the President or
a Cabinet member is in my opinion, one of the most important pre-
rogatives of this House. This is one of the few mothods that we
have, of obtaining vital facts from the executive branch. I do not
helieve that press releases or press statements that are thrown out to
the public, are serious answers in response to serious questions pro-
pounded in the exercise of one of the highest prerogatives of this
House by this privileged resolution of inquiry. If the questions that
are propounded in the resolution are taken seriously and if real evi-
dence is presented by either a statement signed by the President indi-
cating his answers, and subsequently, by the oral testimony of the
President and others voluntarily, it would show a response that is
essential to quiet the concerns that the public and the Congress have
at this time and would show a respect for the procedure.

I must compliment the chairman, Mr. Hungate, and your com-
mittee for going into this matter, painful as T know it must be. It
is painful for all of us, having been through what we have just been
through with the impeachment process, and so on, to have to ques-
tion the actions of an executive. But we have to do so especially here
because T think that a nonelected President must abide by the highest
standards of responsibility possible. A President that is nonelected
has to respond both to the Congress and to the publie in the manner
which is in the highest manner of performance. Therefore, I cannot
believe that you would agree that the use of press releases—you said
vou did not think you would answer it that way—rto answer questions
that have been initiated by a resolution in this House of Representa-
tives conforms to this high standard.

Moreover it cannot go unnoticed that the White House materials
contain numerous contradictions. However, in any case, I do not
choose to conduct a trial of the facts in my testimony. I think it is
the responsibility of the committee to determine what facts it thinks it
can elicit and whether it favors this resolution in order to secure this
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information. We must proceed with the resolution and after the
resolution is passed then the President will have to decide whether
or not he will specifically respond to each of the 10 questions con-
tained in the resolution.

Mr. Sarrrir. I appreciate the gentlelady’s thoughts in this matter.

Mr. Huxeare. Mr. Mann,

Mr. Maxx. Thank you. T have no questions, Mr. Chairman.

Mr. Huxeate. Mr. Dennis.

Mr. Dexxis. Ms. Abzug, have you read the transcript of the press
conference of Mr. Buchen, the President’s counsel, of September 8,
1974, which is one of the documents he sent up to this committee?

Ms. Apzva. Yes, I believe I have, Mr. Dennis.

Mr. Dexnis. Is it not true that that document contains the answer
or an answer to a great many of the questions asked in your
resolution?

Ms. Apzue. Well, as far as T know, Mr. Buchen is not the President
of the United States and as far as I know, Mr. Buchen cannot answer
this resolution of inquiry since the resolution of inquiry has to be
directed by the rule itself, as I am sure you know, directly to the
President or in other instances it may be directed to members of the
Cabinet. Tt is a very serious resolution.

We want to find out. you know, directly from the executive depart-
ment what is up, and I think that to suggest to me that Mr. Buchen
should present that information since this has not been addressed to
him is probably not really what you mean because I know that you take
very seriously the process of this Congress and this committee.

Mr. Dexxis. You suggest that the President cannot answer through
an agent if he would ? '

Ms. Apzua. Of course he can. He could have answered through this
agent by sending a letter to this committee as a preliminary step and
suggested that he or his agent would be available for further testi-
mony before this committee but not saying, as was said here, that I
happen to have here some little press releases that I am going Lo give
you for your consideration.

Mr. Dexyis. You also read the transeript of the President’s own
press conference, have you?

Mr. Anzuc. Yes, I have.

Mr. Dexnis. All right. Now, you say on page 4 of your prepared
statement :

There are suspicions that Richard Nixon may have made a deal on the pardon
with Gerald Ford before nominating him to the Vice Presidency. If Richard
Nixon made Ford’s elevation to Viee President conditional upon the promise
of a pardon or even if Nixon conditioned his own resignation on a promise of
receiving a pardon, then conceivably Mr, Ford can be charged with accepting
a bribe,

Do you have any evidence whatsoever to support those suspicions?

Ms. Apzue. No, and T make it very clear, Mr, Dennis, that T make
no judgment here as to whether these suspicions are justified. I have
stated that in my testimony. I am merely attempting to bring before
this Congress, as it is my responsibility as a Member of this Congress
to do, the reasons why I think having a resolution of inquiry, getting
specific answers directly from the President with respect to these
questions, can settle these suspicions one way or another.




Mr. Dexx~is. Is it your original opinion that the President has no
constitutional right to issue a pardon before a charge is brought?

Ms. Anzue. I tend to view this issue along with other legal scholars
and constitutional experts that there should be either an indietment
or an admission of guilt before the granting of a pardon, yes.

Mr. Dexx1s. Now, in K2 parte Garland which you discuss in your
statement, is it not a fact that Mr. Garland had not been charged
with any offense at the time the pardon was issued to him?

Ms. Apzua. Well, I explained to you what I think of Ez parte
Garland. Actually LKz parte Garland was not a pardon case, but
rather a general amnesty case and I believe it is an entirely different
i1ssne than the granting of a pardon. I also believe that the language
in Garland respecting the limitless nature of the pardon is mere
dicta and not the holding of the case. The judge added a lot of words
with respect to the broadening of a pardon but that is not the holding
of the case. Moreover, subsequent decisions of the court have eroded
and to some extent overruled the dicta which you refer to.

Mr. Dexxis. Is it not a fact that Mr. Garland specifically pled and
relied upon in so many words a pardon issued to him by President
Andrew Johnson?

Ms. Apzuc. Yes, that is true. He did that.

Mr. Dex~is. And the courts upheld that contention in part of the
language quoted by you on page T of your statement. Is that not true?

Ms. Aszua. Yes, but as I said, we can differ and legal scholars, T am
sure, will differ, as to the meaning of that decision, but it is my view
that Kz parte Garland does not stand for that proposition. It cer-
tainly contains strong dicta with lots of words backing it up, perhaps
too many words as we lawyers sometimes tend to fall into.

Mr. Dexnis. Let me——

Ms. Apzue. In any case, I think that the cases that I have sub-
sequently discussed, including the Burdick case and some other cases,
including the Carlesi case that I have not referred to here, would seem
to indicate that there is some considerable limitation as to the breadth
of the pardon. 1 hold the view that it is an issue that should be
tested. I believe there is considerable difference of opinion, as our
colleague has demonstrated so well.

Mr. Dexxis. You hold one view.

Ms. Aszue. That is correct.

Mr. Dexn~is. And the Supreme Court of the United States holds
another view.

Ms. Apzue. No. T differ with the dieta of a 19th century Supreme
Court, and you differ with holdings of a 20th century Supreme Court.
Even the President in granting this pardon suggested that this was
an unprecedented pardon and indeed, I believe it is. But I tend to
agree with those legal authorities who believe a pardon requires first
either an indictment or admission of guilt. The purpose of a pardon
is to remit punishment. The Constitution itself says that the President
may pardon for offenses against the United States, What is the mean-
ing of offenses? As you read this whole record, you have no evidence
whatsoever that President Ford has stated that he had acted based
upon an indietment or an admission of guilt.

And I suggest if you remit punishment it has to be for something
which may very well exist. I am not suggesting it does not, but only
that it has not fully flowered in the legal processes of our judicial
system,

Mr. Dex~is. The chairman tells me my time has expired, so you and
T will have to defer to a later date our interesting legal discussion.
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Thanlk you.

Mr. Huxeare. T thank the gentleman. T thank the gentlelady.

The bells have rung for a vote. The committee will be in recess until
1:30, at which time we will complete this questioning.

I\\ hereupon, at 12:20 p.m., the committee was recessed, to recon-
vene at 1:30 p.n., this same day. ]

AFTERNOON SESSION

Mr. Huxcare. The committee will be in order.

We will resume our consideration of various resolutions. When
we left we were questioning the gentlewoman from New York, Ms.
Abzug, concerning a privileged resolution of inquiry.

TESTIMONY OF HON. BELLA S. ABZUG, A REPRESENTATIVE IN
CONGRESS FROM THE 20TH CONGRESSIONAL DISTRICT OF THE
STATE OF NEW YOREK—Resumed

Mr, HuxcaTe. Mr. Mayne.

Mr. Mayx~e. Thank you, Mr. Chairman,

Mr. Chairman, I, too, was disappointed that the President did not
choose to answer the questions set out in your letter of September 17
point by poeint, but rather he forwarded the text of the Presidential
lnmhlaa ition and text of press conferences of the President and Mr.
Buchen. It is true, of course, that the answers to your guestions, or most
of them, can be found in the documents furnished. I still think il would
have been much better for the President to answer the questions in the
same manner as they were stated, so it would not be left to a matter of
our interpretation of those minutes of the press conferences, but that
we could have the kind of forthright and explicit answer that we have
come to expect and to recognize as characteristic of President Ford.

I think, under all of the circumstances, I would hope that the Presi-
dent will reconsider and still submit a point-by-point answer for our
consideration. It is not too late for him to do so and T hope that he will
before we conclude our sessions on this important subject.

Thank you, Mr. Chairman.

Mr. Huxneare. Thank you, Mr, Mayne.

I would thank the gentlelady from New York for bringing this
problem before us and there has been a considerable response, as she
knows, and a great deal of interest and concern in this matter. T would
mqnlu’ do you think that—what is your view on whether any of your
questions are .ln'-\'.:'l('tl in the documents furnished assuming that it
was not a presumpt mn to force you to look through them?

Ms. Apzve. Well, I do appreciate the chairman asking me that
question. I have read that bateh of releases that were sent by the White
House, not studied them thoroughly as yet, and T ask permission of the
chairman, by the way, to introduce some additional statements with
respect to those statements after the conclusion of this hearing, if that
would be all right. T ask unanimous consent

Mr. Hu~eate. The gentlelady requests permission to introduce
some further statements relating to these questions and matters dis-
cussed here today and without objection it is so ordered.
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Ms. Aszue. Thank you, Mr. Chairman, but T might point out that
regarding these statements, I not only obje :t to the procedure in which
they are presented, but more nnpnl'l‘mll\ I do not think they direct-
ly answer any of the questions. For example, the first question asked,
“Did you or your representatives have specific knowledge of any
formal criminal ¢ harges pending against Richard Nixon prior to the
1ssuance of the p.mlun. '

Now, if you recall, on page 1, T think, of Mr. Buchen’s September 10
press release, he indicated that he had gotten a list of 10 possible——

Mr, Huxcate. Offenses.

Ms. Apzue [continuing]|, Charges in confidence from Mr. Jaworski,
but we have no knowledge as to the delineation of these charees. There
18 no specific answe r really with respect to whether the President or his
representatives had specific knowledge of the formal charges and what
they were—I use this as one examj :]c even from reading (he mate-
riol that is presented to us,

The second question:

Did Alexander Haig refer to or discuss a pardon for Richard M. Nixon. with
Richard M. Nixon or representatives of Mr. Nixon at any time during the week
of Augnst 4th or any subsequent time? If so, what promises were made or con-
ditions set for a pardon, if any? If so, were {: 1|u s or franseriptions of any kind
made of these conversations or were any notes taken? If so, please provide such
tapes. transeriptions, or notes,

Clearly, in the press releases that we have received and the pross
statements m nde by the President and his counsel, there is v irtually
no mention of Mr. lq"l"‘ so we do not have an answer to this quest 1on.
We know abont some committee of transition that was involved i
negotiations. We certainly do not have the answer to the rest of l]u-
questions there.

I do not know whether you want me to go through all of them, Mr.
Chairman, but T am I>"“~"-ni'|11fr these as illustrations.

Mr. Hoxeare. Well, let me inquire, do you find any of the 10 to be
dealt with in the press ll'll“l“!"

Ms. Apzue. I think not, Mr. ."‘HIH:‘TL As a matter of fact. .:~' a
r‘-'-"lTr of t'-v- l“!‘("-f](m that was raised by Mr. Dennis, T reread the

Vhite House materials very quickly in or recess: T can now sav that
1mr a \Ii'f']t' trmm"nrl has been |L"f\ answered : mrn_\':' of them are not
answered of all h the material that is provided. There may be one
or two which are answered partially. For example: question 5 asked
the follow mfr"‘Dnl VOl ¢ onsult w :1]: .\Iml ney General William ‘\»xhv
or Speeial Proseentor Leon Jawo reki before n wmking the deecision to
pardon Richard M. Nixon and. if so. \\lmi facts and legnl anthorities
did they eive von?” We know from the press material that the Pres-
ident had said that Mr. Jaworski advised him of the lenoth of time
before a jury could be impaneled and the length of the trial itself. But
we do not know anything beyond that. So that, even that question is
not i'l:?*\' answered. This is the one that had some answer in it, but is
not really fully answered. b

M 'I' NGATE. And the Chair T‘=-t':\_:.f1'|§:'.ﬂ.~¢ of course, there is a short-
aope r‘-." time for evervhody in the 7-d lay resolution and there is ¢
shortage when the o ‘11-Ts-ir ly oets t':r- mass of material not individ-
ually dirvected. Tt wonld be the Chair’s thought——

My, Dexwis. Mr. Chairman
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Mr. Huxcare. Just & moment—subject, of course, to the will of the
subcommittee and the author of the privileged resolution that it might
be quite well to continue these hearings a week from today and in the
meantime to make some effort to get a more satisfactory response to
these, and perhaps to have a flesh and blood witness to attend to the
needs of the committee and seek to provide us with answers. And I am
inquiring of the gentlelady if she would think that was an orderly and
proper procedure.

Ms. Aszua. Well, I think, Mr. Chairman, although it is, as you know,
a privileged resolution which can be called up within 7 days after it is
filed, if this committee wants to proceed to get more information before
acting upon this resolution, the proper procedure would be to act either
{for or against the resolution which would enable it then to secure more
information. But if you wish in a preliminary way to continue with the
hearings and seek witness testimony, certainly I think at this stage it
would be very useful and very important.

Let me make sure that T have made myself elear, Mr. Chairman. As
you know, committees are required under the procedure here to report
resolutions of inquiry back within 1 week of the reference.

Mr. Huneare. Seven legislative days.

Ms. Arzue. That is correct, sir. Seven legislative days. The procedure
here could well be that the subcommittee, as I indicated in my earlier
testimony, would report the resolution favorably to the full committee
with a recommendation that it report it favorably to the floor. What
does that mean? It merely means that the committee is saying we
would like the answers to this question. We agree with yvou we want
ANsSwers l(]t}l(‘:“(‘.('”t‘!“ri””.‘.

The chairman had originally sent a letter including the resolution of
inquiry questions to the President seeking answers, but we received no
answers to the questions. Therefore, T am suggesting that the subcom-
mittee is in a position if it determines so to actually act on the resolu-
tion itself by approving it and sending it to the full committee for
subsequent similar action. If the chairman is asking me whether I
think it is within my interpretation of a resolution of inquiry for him
merely to hold these hearings open or to continue them and secure ad-
ditional information without action on the resolution of inquiry, T
think that is a procedure that the committee could follow and T would
seek to cooperate as much as T conld, provided T felt that the committee
was proceeding to secure the information that is being requested in the
resolution.

Mr. Huxeare. The Chair appreciates that because as various mem-
bers of the subcommittee have noted here today, the form, if nothing
more, the form of the response is not satisfactory to the committee, it
would seem from our discussions, and the Chair would try to be slow to
insult, althongh some would find insult in the answer. But we can al-
ways have confrontations and we would seek to cooperate and accom-
modate because we are really seeking information and we are seeking
it not. just for ourselves but for the public. So that is why I wanted to
get that eolloquy in the record with the gentlelady, and the legislative
days would expire as to her resolution, T think, on Yom Kippur, for
example, which would not be the most fortunate day to call it up.

Ms. Aszuc. Although it is the Day of Atonement.

Mr. Huxcate. All rieht. Yes. That is a touché.
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But getting to the work of the Congress, it seems that Tuesday would
be about as reasonable a time before we could get together and com-
plete our work in an orderly way and the Chair would think we
would—we exercise in a sense the rather awesome power of the Con-
gress and the committee and in doing so we would want to be very
careful and if we could proceed in this fashion next Tuesday and seek
to have more information, further information from the gentlelady
and follow up on this, it would seem to be an orderly procedure.

Does the gentleman from Indiana seek recognition ¢

Mr. Denxnis. Thank you, Mr. Chairman. I merely want to make an
observation. I certainly would like to see the gentlewoman from New
York have an opportunity to present anything else she wants to
present, but I just want to make a couple of observations.

Question 1, which says “Did you or your representatives have spe-
cific knowledge of any formal eriminal charges pending against Rich-
ard Nixon prior to issnance of the pardon?” 1 would respectfully sug-
gest that it is a matter of common knowledge that no formal eriminal
charges were pending and it seems to me that question answers itself,

And as to the second question, “Did Alexander Haig refer to or dis-
cuss a pardon for Richard M. Nixon at any time during the week of
August 47, that question, it seems to me, ought to be addressed to Mr.
Haig or General Haig rather than to President Ford.

And if the gentlewoman will take the time when she has the docu-
ment available again to go through the transcript of Mr. Buchen’s
press conference of September 8, and I think some of the other docu-
ments, including the President’s statement also—but I happened to
go rather carefully through Mr. Buchen’s conference of September 8—
I think that the gentlewoman will find that there are answers given
there to every question she asks with the exception of No. 2 about GGen-
eral Haig and No. 6 about Governor Rockefeller. I merely make these
observations for the record at this time.

Ms. Arzua. May I respond to that, Mr. Chairman ?

Mr. Huxeare. The gentlelady may.

Ms. Aszue. Mr. Dennis, it 1s my understanding as a lawvyer that
charges can be pending before a grand jury without an indietment
having been issued and my question, No. 1, was directed to that issue.
Before you came in, Mr. Dennis, I indicated that I have made some
review of the press releases and press conferences that were included
in the President’s answer, although not as thorough a one as I would
like to have made, given the time I had, T answered previous to your
coming in that on that question, for example, there is only one state-
ment related to that question. Mr. Buchen—in his September 10 press
conference stated—that he received a listing of some charges from
Mr. Jaworski in confidence and we know nothing else about, that. So
that there is certainly not a complete answer to No. 1 from the mate-
rials which we have been given.

I also explained to the chairman before you came in that after hav-
ing reviewed my questions in the resolution of inquiry as against the
material that T reviewed, T could find no question that was answered
fully, one or two questions were only partially answered, and most of
them were not really answered at all by the materials that were pre-
sented. I asked permission of the Chair to include some additional
analysis of that before you came in. So I disagree with that.
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And with respeet to Haig, I think that he played a role in both Pres-
ident Ford’s short administration and Mr. Nixon's, and there is some
indication that he played some role in the transition and further, I
think it is a very critical question and Mr. Ford can ask Mr. Haig what
role he played or this committee can ask Mr, Haig what role he played
by bringing him before them. So this question has not been answered.

Mr. Huxeare. I thank the gentlelady and the gentleman from Indi-
ana and I suppose it will be for the subcommittee ultimately to deter-
mine those questions.

Ms. Holtzman.

Ms. Hourzaan. Thank you, Mr. Chairman.

T want to commend my colleague from New York for introducing
this resolution of inquiry which I have cosponsored, because I share
the concern that is reflecfed in this resolution of inquiry ; namely, that
the suspicions that have been generated in the public about the integ-
rity of governmental processes ought to be laid to rest and that confi-
dence of the public in the integrity of governmental process is impor-
tant for this Congress to preserve.

I am glad to see that you will be introducing for the record an
analysis of President Ford’s press statements in terms of whether or
not they respond to the questions asked by the resolution. I just wanted
to draw your attention——

M. Arzve. I just want to say, if I may interrupt you, Ms. Holtzman,
that is without prejudice to my position that this is not the way one
should respond to these questions.

Ms. Horrzyax. Well, in light of that T wondered if you reviewed
the question that is posed in your resolution of inquiry regarding
health and the role that it played in the pardon and the answers given
by President Ford in his news conference. I refer you to a statement
on page 3 in which President Ford in response to a question regarding
the reports that he, Mr. Ford, received on Mr. Nixon’s health—said
“T have asked Lukash to keep me posted in the proper channels.” 1
am just quoting portions. “And I am not at liberty to give any in-
formation as to the reports I have received.” Subsequently in this news
conference, he states that basically the information on health was
received from press reports that he had read in the newspapers. For
example, on page 4 he said “I could not be oblivious, however, to the
news accounts T had concerning the President’s health.”

Would you agree that even this conflicting statement regarding the
information that Mr. Ford had respecting Mr. Nixon's health, gives
further impetus to the need for the passage of this resolution of in-
quiry?

Ms. Apzue. Well, yes, T do very definitely. The thing that struck me

vas that it was unclear to me on what basis Dr. Lukash, who I believe
is Ford’s physician, made the statement he did about some general
reports, having not examined Mr. Nixon or anything.

The report generally is replete with statements on the health issue
in a very strange way, that the President says he put in some state-
ments on health on his own. The basis for this appears to be merely
some statements that he has read in the paper. So the whole issue is
a very. very critical issue and very much in doubt because as far as I
can tell, the pardon is grounded on a theory of merey. I do not see
many other factors in it and T am not too sure what was the com-
pelling reason. The health issue is a very confused one and I think




you are quite right in pointing that out, nor do the documents which
have been presented to us by President Ford in any way clarify this
issie,

Ms. Horrzaax. Are there any other questions respecting the Presi-
dential pardon that you think ought to be inquired into, aside from the
questions contained in your resolution of inquiry ?

Ms. Apzve. Well, they are primarily legal in nature. Most of the
other things that I think I have referred to I have already mentioned
in today’s testimony.

Ms. Hourzaax, I again want to thank you for your testimony and
for the contribution that you have made. T think it is especially impor-
tant that we in the Congress get the facts respecting the pardon, espe-
cially in view of the nature of the agreement that was made with the
former President in which additional information will have difficulty
in being exposed, and in view of the fact that there was apparently
no attempt to deal with the Special Prosecutor to insure that he would
have the right to disclose materials or would have the right and access
to review all Presidential documents and the like. So I again want
to commend you and thank you for your contribution.

Ms. Anzua. Thank you.

Mr. Huneate. If there are no further questions, we thank the gen-
tlelady very much.

Mr. Coxvyers. Pardon me, Mr. Chairman. T arrived late but I would
like to inquire——

Mr. Huxcate. The gentleman from Michigan.

Mr. Convers. T appreciate the opportunity to sit on this subcom-
mittee, even though I am not a member and it is my view that the
gentlewoman from New York has presented the clearest examination
of the problems that we are confronted with and I think has very
logieally analyzed each of them,

She has no doubt noted that my resolution of inquiry differs from
hers in that it does not specifically set forth the questions. I think that
between the two of them they would form a very adequate basis for an
inquiry that is apparently necessary—necessarily must come forth
from this particular committee and the Congress,

I am especially impressed by your evaluation of the areas of con-
cern, the agreement of the tapes, the methods by which you suggest
that we review the legitimacy of the pardon, especially in connection
with the urging of the Special Prosecutor to sign the indictment that
has already—that was already attempted by ecitizens perhaps less in-
formed of the law but more determined that the facts would be bronght
forward. That would be to me a very important and significant step
forward in this whole matter. And s I would ask you, have you con-
sidered additionally—the only thing that you have left out. as T review
your testimony and additional comments. was the fact that eight Sen-
ators had sent unanimously a letter to I believe it was the Special
Prosecutor. Do you not think we might want to consider that even
among this committee or among Members of the Congress who share
your view ?

Ms. Anzue. Sending a letter with respect to the agreement on the
tapes, are you now saying, or with respect. to proceeding with the
indictment ?

Mr. Coxvyers. Well, T am in the process of securing the letter that
the Senators sent. Tt was to Jaworski and I believe it was concerning
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itself with the method of preserving the evidence from his work as
special Prosecutor.,

Ms. Arzve. Well, let me 11'4 tell you what I have done. I have my-
self written a letter to both Attorney General Saxbe and Mr. Jaworski
Er]:liu':ztili;:'l at it was my view that it was their ltm],.:;mlnllh to allow
the grand jury to p:nvm:l with its indictment if one was forthecoming
and for ‘.Enm to sign it. I do not believe that the pardon is legally
sustainable, but if 1t is, liw:; Mr. Nixon would want to plead this
pardon as a bar to the indictment. This would provide the courts with
an opportunity to determine this important constitution: :1 question.

I s “[: believe that the agreement on the tapes should be set aside.
I think that the GSA I.wl{ul the jurisdiction to sign away property
belonging to the United States. There has been no legal determination
if::ti it is the property of the President and until such time the tapes
ave the property of the United States and thereby the Congress has
power over them.

The legality of the pardon is a serious question th
lTl stermined by the courts. I have indicated this to both Attor (zen-

al Saxbe and the Special Prosecutor. Therefore, I concur with what

rict Judge Richey has said, that the [1!“(}] itself may raise a

ry important legal question as to whether the President by virtue of
having 1ssued this pardon is in excess of his authority h1|tit"’ the Con-
stitution. Moreover, he may have also interfered with the charter es-
tablishing the Office of Special Prosecutor which provides that the

President cannot inte |‘f:'n- with the discharge of the duties of the
Special Prosecutor without the consent of cervain named persons, the
majority, minority leac l{- 8, and I think this committee chairman and
other chairmen. So I think these are the three areas of very consider-

able concern that the committee should address itself to. The answers
to many of these questions may produce further questions of the abuse
of power. obstruc 1iun of justice, and issues of that kind.

Now, I have not raised this but I have heard others raise the question
and answer if T may, Mr. Conyers, one other question as to whether
or not the action on this pardon represented any form of conflict of
interest on the part of the President in having granted a pardon to
somebody that made him the President of the United States. You
know. there are other questions like that, in answer to you, Mr. Clonyers,
and to, Ms. Holtzman, in your question that T have not gone into.
T have tried to ontline what T thought factually and legally were the
propositions that this committee should consider in u1|111f-~hn1 with
the resolutions before it. But as far as the resolntion of inanirv is
concerned, which is the resolution that T have introduced, my objective
there is to see to it that once and for all we have a right in the Congress
to address, and it is our highest prerogative to address. the executive
branch. to address our President and say we are concerned. we want
in have these specifie facts answered by vou. This is a very serious reso-

Tution and T think that we have a serious responsibility to get answers

tn theen questions and that is why T favor this committee acting to
favorahly report this resolution to the fnll committee,

Mr, Coxvers. My time is just abont up. if it is not. Would von ohiect
if the resolution that T have introduced wonld be accented by this
committee snd then we would vse those anestions that vou have framed
so brilliantly in your own resolution? T mean, would that not be con-
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sistent with the whole idea of what we are working toward because we
would then be able to go even beyond those questions?

Ms. Apzue. Well, I do not—the committee has before it this resolu-
tion of inquiry and it has your resolution of inquiry. I think as far
as the procedure is concerned, Mr. Conyers, the committee, of course.
has a right to vote for any resolution it chooses, whether it is in this
form or the form in which youn have it. It is not within my province,

The question was raised before you came in, I think. Mr. Conyers,
as to a procedure. I recommended that there be favorable action by
this committee on this resolution of inquiry, because the questions
have to be asked. When the resolution is acted on. yvou have then a di-
rective, a request to the President to answer the questions. Right now
we are in an informal preliminary stage. The committee should act
favorably on the resolution and recommend that the full committee
do likewise and then report it to the floor.

If, on the other hand, the chairman proceeds in the way that he
suggested, I may not have to reach yvour question vet. The chairman
has asked me whether it would be ‘consistent with my view or the
process of the resolution for him to continue these proceedings next
Tuesday and try to get additional testimony, perhaps witness testi-
mony. in addition to some questions answered from the White House.
I said that, of course, if T felt that the matter was being processed
vigorously I would not—I added “vigorously” now; I did not sav
that before, Mr. Chairman: T do not want to t rap you as to what I sail
or did not say; but I meant that—that, of conrse. T would try to coop-
erate as much as possible. But T do not know whether or not I want
to exchange resolutions at this point, if you do not mind, Mr. ( ‘onyers,
but based upon our respect for each other as colleagues and our com-
mon objective T am sure those problems can be solved as we go along.

Mr. Coxvyers. That is the spirit. Thank you very much,

Ms. Anzua. But I give up no rights.

M HuNcAre. The time of the gentleman has—

Ms. Anzue. Tt is a privileged resolution which enables me to call it
up to the floor after 7 legislative days following its introduetion.

Mr. Huxeate. The Chair understands the gentlelady’s statement
and I had a partner of whom the judge used to say he never lost a snit.
He did not win them all but he never lost one, I understand the posi-
tion.

We are anxious to proceed along. T would say, Mr. Conyers, that
we do hope to go forward again on the next—a week from today and
in the exercise of the duties entrusted to this committee and mindful
of the fact that resolutions are sometimes voted down as well as up,
we want to show that we have proceeded in a thorough and careful
manner before making any demands on the committee again to exercise
what T would consider an awesome power in the Congress, although
1f we find ourselves next week where we find ourselves today I would
not hesitate to nuse it.

T thank the gentlelady for her testimony.

Ms. Apzue. Thank you, Mr. Chairman. T a ppreciate very much your
courtesv and the time and consideration on this important matter.

Mr. Hoxeare. Thank you.

The next witness, and we thank him for his patience and the good
worls he brings to the committee, is Mr. Koch of New York.
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All right, Mr. Koch, We will be pleased to hear you. You have a
prepared statement. It will be, without objection, accepted and made a
part of the record at this point and you may proceed as you see fit.

TESTIMONY OF HON. EDWARD 1. KOCH, A REPRESENTATIVE IN
CONGRESS FROM THE 18TH CONGRESSIONAL DISTRICT OF THE
STATE 0F NEW YORK

Mzr. Kocm. Thank you, Mr. Chairman. I appreciate the courtesy the
committee has extended to me by inviting me to participate in today’s
proceedings. I would, with your permission, rather than read my for-
mnal statement have it filed as you suggest and then merely comment
on 1L,

Mr. Hu~xcate. You may proceed as you see fit.

Mr. Koo, Fine.

The statement, Mr. Chairman, covers four points. It covers public
access to the Watergate tapes. It covers continuation of the Jaworski
investigation of the former President. 1t covers a court test of the
Nixon pardon and it covers a resolution on no further Watergate
pardons.

Two of those items, public access to the Watergate tapes and no
further Watergate pardous, are the subject of a resolution and a bill
which I prepared and which has been cosponsored by a number of
our colleagues.

First, let me address myself to those two items.

Public access to the Watergate tapes is addressed in ILR. 16750,
This bill provides for public access to all Watergate-related facts
produced by any investigation conducted by any Kederal executive
oflice and to all Watergate-related documents which were produced
from January 20, 1969, through August 9, 1974, and which were in
the custody of the United States on August 9, 1974

It seems to me, Mr. Chairman, that we cannot tolerate the current
situation which if it continues will permit an erasure of the historical
facts in this matter. This has occurred in other governments, such as
Nazi Germany and the Soviet Union, where people became nonpersons
depending on their political position at that particular moment in
time. But our country I think should not emulate that and if we per-
mit the tapes from Watergate and the other records to be destroyed
as appears to be permissible under the agreement entered into by the
(SA and former P’resident Nixon, we will be permitting the erasure
of history.

1 think it is incumbent upon us to terminate that agreement. I be-
lieve that agreement is possibly a violation of the Constitution. In
any event, 1 believe it to be illegal and not binding. While the Govern-
ment may enter into an arrangement with respect to the preservation
of property held by it, there is nothing under the law that permits it
to enter into an arrangement for the destruction of such property. And,
therefore, I would urge that H.R. 16750 be adopted by the subcom-
mittee and reported out. I would urge just one modification of the
bill and that appears on page 2 and comes about as a result of a
suggestion by a member of the full committee. To the phrase on page 2
which provides that access shall be given as soon as practicable in




an adequate and effective manner, the phrase “subject to due process”
should be added.

The reason that that additional language is added to the bill——

Mr. Huveare. Pardon me, Mr. Koch. Would vou go over that change
again on page 227 What line? J :

Mr. Koc. The bill is very short so with your permission, I will
read it. '

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, that (a), the President of the United States
shall, except with regard to matters elearly vital to the national security interests
of the United States, provide as soon as practicable full public access, in an ade-
quate and effective manner,
and I am suggesting that the words “subject to due process” be in-
serted at that point. And then it oes on.

Mr. HuxeaTe. You are at the top of page 2, line 1?

Mr. Kocrr, Yes.

Mr. Huneare. And after the word——

Mr. Kocm. “Manner”, insert “subject to due process” and the pur-
pose is to make certain that possible prospective or current defend-
ants are not having their rights violated as a result of information
which would be adverse to them. Materials related to current or pros-
pective trials should not be available publicly until after the regular
trial procedures. '

The second matter to which T want to address my remarks concerns
House Concurrent Resolution 632. That is the original number. It is
the same as House Concurrent Resolution 643 which has 20 COSPONSOTS.

This resolution expresses “the sense of the Congress”, and I am now
reading, “that the pardon of Richard M. Nixon was wrongful and
premature, and that no further Watergate-related pardons should be
granted prior to indietment, prosecution, and convietion, and then
only on an individual basis where warranted by special circumstances,”

A comparable resolution was adopted in the Senate on September 12.

Now, with respect to other resolutions which are before you, I sup-
port the Gude resolution which would urge continuation of the Jawor-
ski investigation. T am for the resolution of inquiry that Ms. Abzug
has described. T am a cosponsor of that and T support that as I would
the Conyers resolution in the same vein.

Now, I think a key point, Mr. Chairman and members of the com-
mittee, is this. There is a myth in the making that will in fact become
accepted unless this committee takes action. The myth is that the
former President was driven out of office. I was here earlier toc lay when
our colleague, Mr. Hogan, made reference to the fact that in the State
of Maryland many people do not believe that the former President
was sfllflt}' of impeachable offenses, and that in fact he was driven out
of office by & small band of radicals. )

This committee, having been the operative committee which came
in unanimously on at least one of the articles of impeachment, knows
how far from the truth that is. But the fact that something is not true
does not mean it will not be accepted by the public. I think it is our
job in the Congress to make certain that the public learns the truth
by having access to the facts. We have a situation now where the
President is receiving all of the emoluments of office as though he had
done a good job and had left office not under a severe cloud. Indeed, I
suspect that he would not only have been impeached but he would have
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been indicted and I think that may still yet occur. The Congress
retains the power of impeaching Mr. Nixon and the Watergate grand
jury can still indict him, Instead of being viewed as someone who left
office unwillingly, he and his followers are now creating the myth that
he was driven out of office.

We have to stop that and we can stop that by pursning a number of
courses of action. If we do not stop it, two things will occur aside from
the myth. One is that he will get his pension. 1 consider it an absolute
outrage that the former President should get a Presidential pension
after having violated his oath of oflice grossly and having left under
the circumstances that he did. We must undertake action to prevent
that.

Secondly, Mr. Nixon can run for office again, and I believe, knowing
him and his band of followers, that it is conceivable that he would run
for office in 4 or 6 years. I do not know what office that would be. Maybe
it would be Senator from California. I suspect and hope that the
people in California would reject such a candidacy, but at this time
there is nothing that would prevent it. The fact is that we have per-
mitted this possibility because we did not pursue the impeachment
proceedings to the very end. If we had done that, then he would not be
eligible to hold any public office.

[ am suggesting that we should pass the bill which relates to the
preservation of the material. Tf there is a legalism raised that this is
private property, I do not accept that legalism because it was done on
(tovernment time by Government employees with Government money.
But assuming for a moment that we were to accept that argument, let
us exercise the power of eminent domain. We have done that in the
past in the Kennedy assassination. The U.S. Government, as I under-
stood it, took possession of the rifle which belonged to the widow of
the assassin who did not want to relinquish it. The United States took
possession of the rifle under its power of eminent domain. Therefore,
assuming for a moment that the President has some legal title to these
tapes, which I deny, let us pay him for it. In any event, we ought to
exercise that power.

And then. even though we believe that President Ford has no
thought of further pardoning other convicted or current defendants
in the Watergate proceedings, we ought to go on record—the Senate
has already gone on record—as being opposed to such future pardons.
My resolution, while not denying that the President has the right of
pardoning after prosecution and conviction, states that such action
should not be taken except on an individual basis and when warranted
by special circumstances.

So. Mr. Chairman, and members of the committee, just to conclude
my own testimony, I am honestly concerned about the possibility of
history carrying a false story 20 or 100 years from now. The memory
of man fades, It is the written record that prevails. That is what his-
tory is. It is the written record of mankind. T am afraid that history
will not, carry the truth unless these records are preserved. :

On that T would conclude my testimony, Mr. Chairman.

Mr. Huxcare. Well, on behalf of the committee, I thank the gentle-
man for his contribution and constructive suggestions and T think it is
helpful to the committee to have before it various remedies to deal
]\\‘ith what seems to be a somewhat unique and certainly complex prob-
em.
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Let me ask one question before I yield to Mr. Kastenmeier.

Congressman McKinney, in his testimony said something to the
effect that vou might make copies of tapes, copies of documents. and
then the fellow can keep the originals. How does that sugeestion strike
You or is there a flaw somewhere ?

" Mr, Kocn. I would have no objection myself but, T think for histori-
cal purposes it is better to keep the original and I think that can be done
while providing him with the copies.

Mr. Huxeate. He was seeking to avoid the determination of prop-
erty ownership.

Mr. Kocu. I do not think it is really a problem under the power of
eminent domain.

Mr. Huxcatr. Yes. That isa separate remedy. Yes.

Mr. Kastenmeier,

Mr. Kasrexyerer, Thank you, Mr. Chairman.

In your resolution, House Coneurrent Resolution 643, you state that
the Senate adopted a similar resolution. In what respeet does it differ
and why is it different than the Senate resolution which was passed?

Mr. Kocn. It is my understandine. a member of my staff tells me.
that it makes no reference to the pardoning of the former President but
addresses itself to future pardoning in the Watergate situation.

Mr. Kastexyemr, That is the Senate resolution #

Mr, Kocm. Yes, sir.

Mr. Kastexmeme. Because that wonld seem to be—a resolution
either of the character of the Senate or the one vou have would seem to
be a reasonahle undertaking by the House. the Sens te by at least 2 to 1
margin havine passed that, T believe: is that not correct ?

Mr. Kocm. That is correct. The vote was 55 to 24 on September 12.

Mr. Kastenaeer, T understand you to say that you thoucht the
court challenge of the Presidential pardon was a desirable end.

Mr. ]\.—m‘ll. Yi'r-i.

Mr. Kastexaremr. Bul you had not provided for it in either of the
in either of the bills. apart from the two bills you have introdunced ?

Mr. Kocrr. T think the thrust of the Gude resolution is the continua-
tion of the Special Prosecutor’s investication and T would assume that
would include the testine of the pardon. But T have not introduced a
separate resolution. T think it is very key that we do test that, and as
has been related by the prior witnesses, Judee Richey announced that
he may very well do that in the MeCord case.,

Mr, Kastenyemn, Yes, T referred to that this morning. ITn other
words, no bill or resolution before us provides for that challenge but
nonetheless, you feel it is either under the resolutions or quite apart
from the resolutions a proper course of action,

Mr. Kocrr. T do, indeed.

Mr. Kastensemr. T thank you. I want to commend the gentleman
for his initiative.

Thank you, Mr, Chairman.

Mr. HuNeaTe. Mr. Smith.

Mr. Sxyrrrmn. Thank you, Mr. Chairman,

Mr. Koch, T thank you for your statement. T was very interested in
your suggestion of using the power of eminent domain to acquire tapes
and documents, and so forth, in case it should be held that President
Nixon was the owner of them. Tt is an interesting thought.




I thank the chairman.

Mr. Huncate. Mr, Edwards.

Mr. Epwarns. Thank you, Mr. Chairman.

Mr. Koch, I am pleased to have you here. You alwayvs make a great
contribution., I certainly have no problem with House Conenrrent
Resolution 632 and I certainly think we should enact that right away.
1t would be very important if the President should decide to go aheacd
with a basketful of pardons with Watergate-related people.

However, Mr. Koch, when you express alarm that down the road
people are going to say that President Nixon was railroaded and he
might run for office, I am afraid I might leave you there. The report of
the House Judiciary Committee was total and thorough insofar as his
cuilt was concerned, as far as the 38 members are concerned, and the
Watergate portion of the impeachment was in the view of some of us
not the most important part, that the impeachable offenses that were
not included in Watergate were even more serious than Watergate
itself,

Speaking as a Californian as to whether or not he might Tun
office, I broached that to one of the incumbent Senators and he said 1
am going to lick my lips looking forward to such a contest, and I
certainly think we can trust the people of California or any other
Htate.

There is a certain atmosphere here today that disturbs me a little
bit and that is, and I like your observations on it, not just with your
bills because they are good bills and so are the others, but, yes, I think
most of us would agree that it is unfortunate the House did not go
ahead with the impeachment, the Senate did not go ahead with the
trial. because we found out that we are sorry now because of the par-
don that President Ford gave to Mr, Nixon. But those two affairs were
disconnected and we are stuck with history.

Now there is a very real effort to go back and avoid the constitu-
tional processes again and ordinary procedures, taking steps which
have no precedents, and even perhaps having a minit rial, a minicrimi-
nal trial. That is what one of the bills really has in mind, having
Jaworski issue a report that finds him guilty without any defense
Jawyers, and so forth. And T am not saying it is all bad because 1
think public officials should be held to a much, much higher standard
and especially in this case where the efforts to hide were so terribly
important. )

Now, insofar as FLR. 16751, you are just interested in the Water-
gate-related documents and tapes. Now, what about all the thousands
of other tapes that are around somewhere

Mr. Koo Well, obviously, I would want to preserve all materials
related to the Presidential record which ultimately caused this com-
mittee to recommend articles of impeachment. Obviously, I am not
privy to the other matters which this committee is and I certainly
would support the inclusion of any other relevant documents that this
committee in its good judgment believe should also be preserved.

Mr. Epwarps. What would you think of a proposition where all of
the evidence from Mr. Jaworski’s office and all of the tapes would be
turned over to a committee, either this committee or another com-
mittee for appropriate consideration and for appropriate release to
the public? Would that satisfy you?

P
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Mr. Kocm. That certainly would. T would like to comment on some-
thing that you said earlier. If I understood you correctly, you do not
believe that there is a myth growing with respect to former President
Nixon. I believe there is. I have talked to people who have conveyed
such feeling. Mr. Hogan attested to it earlier this morning. But I want
to give you an even better illustration of how convinced I am that
this myth is growing.

It has already started with former Vice President Agnew. If you
mterviewed people across this country and asked them if he were con-
victed of erimes warranting his removal from office, I do not know the
percentage but it would be a substantial number who would say no,
that he had been railroaded, that he did not even plead guilty, be-
cause they do not understand the nature of the nolo contendere plea.
And the fact is that Spiro Agnew is running around this country a
very busy businessman. I am sure he is being retained because people
think he has great contacts. I hope it is not true, but the fact is, that is
what people undoubtedly assume because he was the Vice President.

This attitude will occur to an even greater extent with respect to for-

mer President Nixon who, one, was not even subject to the court process
as Agnew was, and two, when granted the pardon refused to acknowl-
edge criminal guilt. If he had done so, it would not have influenced my
views on the legalistic arguments in the case, but from a compassion-
ate sympathetic point of view, it might have. However, he did not.
When President Ford held his press conference T hoped he would say
ategorically that Nixon was guilty. He did not. I listened to his words
very carefully. He really skirted that point by saying, yes, there are
reasons for taking such a position. Tt was a very ambiguous statement.
Five years from now how many people will have read the enormously
important report of this committee? Very few. Very few. It is quite a
comprehensive report, very touch to get through.

AIL T am saying is that this Congress did not even accept the report
in the sense that it should have by saying we affirm its conclusions. We
should have done that. Such an action would have marked it but we
did not do that, if you will recall. A1l we did in effect was to say, well,
we could print it. T am on the committee which permits the printing
and authorizes it, House Administration. That is really what this Con-
gress did. Tt said you can reprint the committee’s report.

I think we have to do something much more solid and a number of
these resolutions and bills have a similar objective.

Mr. Epwarns. Thank you.

Mr. Hoxaare. If T understand the gentleman from California cor-
rectly, he does not believe we will have Dick Nixon to kick around anv
more politically and my hopes are with him and my fears are with
your mythical proposals,

Mr. Dennis, please.

Mr. Dexw~is. Mr. Koch, you are familiar, of course, with the opinion
of the Attorney General of September 8 of this year in which he holds
that both practice from time immemorial by all three branches of the
Government and recognition thereof in effect by the Presidential Li-

“braries Act establishes that these documents, tapes, papers, et cetera,
are in fact the private property of Mr. Nixon, are you not?

Mr. Kocm. T am familiar with it. He is not the court of last resort.
It is a practice and not legislation.
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Mr. Dexxis. He points out, however, that it has been the practice
since the early days of the Republic and that practice is recognized in
the terms of the Presidential Library Act, a rather recent statute. You
recall that.

Mr. Kocm. All T am saying, Mr. Dennis, is that there is no definitive
court decision or legislation on that matter, or we would not be here
today. It is of sufficient import that this question be decided. More im-
portantly—assuming that everything that you say is correct and those
are his papers, you will agree with me that under the power of emi-
nent domain, the United States has the right to seize them and pay
him for it.

Mr. Dexyis. T certainly agree with you that the Government can
condemn public property in a proper case under the power of eminent
domain, private property, I mean, and on the payment of adequate
compensation. In doing so you would, of course, recognize that they
were in fact private property.

Mr. Kocm. 1f the court so decides then we should pay him.

Mr. Dexyis. You say in your resolution here that the pardon was
wrongful and premature. Premature, I can understand the meaning
of. By wrongful do you mean illegal or merely that you do not think it
ought to have been done?

Mr. Koci. I believe the pardoning of the former President prior to
indictment, prosecution and conviction was wrongful in two senses.
One is really not the subject of debate because it is a question of how
you view it from a moral point of view and we could come to different
conclusions on that.

I take the position that it was an immoral act. Thatis No. 1.

With respect to the legality of it, I am saying that it is a uestion-
able act which can only be disposed of ultimately by the gupreme
Court deciding in this case whether the pardoning power was exer-
cised in a manner consonant with its constitutional prerogatives. So
1 say that question is open.

Mr. Den~is. Would you not agree that the Supreme Court in £z
parte Garland did hold that it was legal to issue a pardon before any
conviction or indeed, any charge?

Mr. Kocrr. There are two responses that T would have to that. One
is, T would refer you to what the prior witness, Ms. Abzug, said in
discussing the legal aspects and other matters and drawing a distine-
tion between pardoning and amnesty. That is her answer and I concur
with it.

I will give you a second answer. The Supreme Court has never con-
sidered itself infallible to the point where it has never taken a posi-
tion—where in fact it has changed its position in various matters.

Mr. Dex~is. Well, the court can reverse itself.

Mr. Koca. Yes.

Mr. Dexns. We all know that.

Mr. Kocr. Right.

Mr. Den~ts. Until it does it supports the law.

Mr. Kocm. Right, but the question I am raising here is whether
under these very special circumstances the President exercised a duly
authorized constitutional power or whether he abused it. I believe he
abused it but it wonld take the Supreme Court to make that ultimate
decision and all that I am suggesting is that they be given that
opportunity. '
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Mr. Dexxis. Let me ask you as a liberal and a man of oood will if
you do not feel that in advocating the idea that the former President
should be legally, if I understood you, prevented in some fashion from
running for office should he wish to, that you are practically advoeat-
ing what we call a bill of attainder.

Mr. Kocit, Oh, no. I am advocating that we do to him what we
would have done had he been formally impeached and convicted. which
should have occured, in my judgment. T am also saying that under the
existing state of the facts that is not beyond the power of the Con-
gress today. It may be that the Congress will not bring itself to exer-
cise that power. I believe we should. But T am not promoting an ar-
gument that violates our Constitution. Indeed, just the antithesis, The
Constitution provides that when a President is impeached and con-
victed he shall not be eligible for public office. Would it not be an out-
rage if Richard Nixon ran again?

Mr. Dennis. I think in my reading that the Constitution provides
that the Senate on a conviction could. if they wished, attach an i
eligibility for future office but that they do not have to. and whil
seems to me unlikely that Mr. Nixon will be elected to office again.
the people of the State of California or some other State wanted to
return him, it might be that they would be equally entitled to do that.
that the people of New York were to return Adam Clayton Powell. for
instance, which was very eloquently argued hefore the House by people
who said we had no right to determine for the people of the State of
New York that matter.

The chairman says my time is up. I would love to talk to vou further.

Mr. HIuneate. The chairman would love to listen to it for that mat.
ter. The legal caliber of the discussion between you two gentlemen on
the Supreme Court is so great I think you are probably separate but
equal,

Ms. Holtzman, please.

Ms. Horrzyan. Thank you very much, Mr. Chairman, and thank
you, Mr. Koch, for the very forceful and incisive testimony that you
have given.

I want to ask you a question about your concurrent resolution he-
cause I basically agree with it, and, for purposes of legislative history,
I want to ask you what you mean by the word “wrongful” in that res-
olution, 632,

Mr. Kocm. The word “wrongful” there is the sense of the Congress
that it was both wrongful in 2 moral sense and in a legal sense.

Ms. Horrzaran. You mean that he should not have done it.

Mr. Kocm. Yes.

Ms. Hovrzyax. That is what you mean.

Mr. Kocm. Yes.

Ms. Horrzyan. But you are not implying that there was any so-
called deal ?

Mr. Kocm. No. That is not what T am suggesting. T am not suggest-
ing base motives in this resolution. 4 :

Ms. Horrzaax. I just wanted to clarify that for the record.

Mr. Kocn. Yes.

Ms. Hourzyax. Second, with respect to the bill that you have in-
troduced, do you view it as overriding the agreement that President
Ford entered into with Richard Nixon ?
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Mr. Kocn., Yes, I do.

Ms. Hovrzaan, And when yon use the terms “Watergate™ and
“Watergate-related matters” in here, are you referring to the whole
spectrum of misconduct that took place in the Nixon administration by
him and his aides?

Mr. Kocm. I am referring to

Ms, Hovrzayrax. Speeifically ?

Mr. Kocir (continuing). Ivery item that was the subject of your
original inquiry on the subject of impeachment.,

Ms. Hourzyax. Is there any reason, then, that you allow for the con-
tinued nondisclosure of matters dealing with national security
interests?

Mr. Kocir. Well—

Ms. Horrzsax. The reason T raise that is because one of the things
ve did see in our impeachment inquiry was the abuse of that term by
Richard Nixon and, in fact, the use of that term for the purposes of
coverup. It is hard to see where national security interests are related
or affected by disclosures in the Watergate case : Tax matters, campaign
contributions, the plumbers, and the like.

Mr. Kocir. Of course, T did not hear every tape and, therefore, T am
not privy to the information which you have because you did hear
every tape. But I was concerned that there have to be safeguards for
the vital interests of the United States. T am not talking about the
eriminal acts of the President in any of the matters that came before
vour committee. T am talking about possible matters of which I have
no knowledee and which ought to be protected. Of course, you come
to the question of can you protect against an abuse of power.

I have to work on the premise that every law can be abused by bad
legislators or bad executors because they are the ones who enforce
the law. T also have to work on the premise that unless and until you
are convinced that that individual is a base person or desirous of vio-
lating the law, that you have to proceed in good faith. You have to say
that those who are duly elected to office with certain constitutional pre-
rogatives deserve our good faith, While you will question them when
vou think you should. unless there is a pattern which causes us to
initiate a new impeachment proceeding, 1 believe that to take the
position that we can never permit national security to be a considera-
tion because the President and his administration decide what national
security is would mean that we could not function.

Me. Horrzarax. When vou said yvour bill would abrogate the agree-
ment entered into between Mr. Ford and Richard Nixon, you are
saving also that all aspects of that agreement will be abrogated, in-
cluding the transfer of materials from the White House——

Mr. Koo, Yes.

Ms. Horrzmax [continuing]. To this so-called vault in San
Clemente?

Mr. Kocmr. Yes. All aspects. Permission to destroy them, turning
them over to him—all aspects would be abrogated.

Ms. Hovrzaray. T have no further questions. Mr. Chairman.

Mr. HuxcaTe. Mr. Mayne.

Mr. May~e. Thank yvou, Mr. Chairman.

Mr. Koch, you expressed considerable concern about what would
be the eventual judgment of history in this case and are afraid that the
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historie record might be distorted in some way. Are you familiar with
the interview in depth with the distinguished majority counsel of the
impeachment committee, Mr. John Doar, which appeared on this sub-
ject in the New York Times about 10 days ago?

Mr. Kocm. I did not have occasion to read it, so I cannot comment
on it,

Mr. May~e. Well, to reassure you, I think I am paraphrasing what
Mr. Doar said correctly, but he had a very strong feeling that the
record which had been made before this committee and which has been
published together with the admissions which were made by the
former President on August 5, 1974, are irrefutable and are so clearly
established as the historic record that to his mind, at least, he has no
misgivings that there could be a distortion subsequently which would
lead people to believe that the President, former President Nixon.
would not have been impeached if brought—if the matter had been
brought to the floor of the House and would not have been convicted
in the Senate. And, of course, he is quite an eminent authority witl
members of this committee, at least, and had reached that judgm
apparently after very considerable and deliberate thought.

Mr. Koc. May T comment on that, Mr. Mayne?

Mr. Mavyxe. Surely.

Mr. Kocm. I know John Doar. In fact, T consider him an old frien
and I worked with him in the city of New York in a number of areas.
He is a brilliant lawyer and he is'a scholar. But he is not someone whe
runs for public office and has the feeling for what people are thinking
He may very well be right, and T suspeet he is, that those people who
have read the 43 volumes of published Judiciary Committee evider
the scholars who will go to the libraries, they know what Richard
Nixon did. They know that he would have been impeached had we con-
tinued the impeachment proceedings.

But there are so many people who never read the proceedings, who
really do not have a conception of what it was all about, Harking bacl
to former Vice President Agnew—people are accepting A gnew’s state-
ment. Some people will also accept the statements of former Presi-
dent Nixon’s supporters.

I would be surprised if you have not received mail like this hecause
I know I have and my district T think is like any other district. Lotters
come from people who support former President Nixon today and who
attack me for my having been for his impeachment.

I would be surprised if there are members who are sitting here on
this committes who today are not vet receiving such mail from at least
a limited number who believe that the President was railroaded by a
small group of people in this Congress.

Mr. Mayxe. My memory may be playing me tricks but is not your
district the one which at least used to be referred to as the silk stockine
distriet ?

Mr. Kocrr. Yes. My district was Republican until T came along.

[ Langhter.]

Mr. Mayxe. Well, at the risk of losing the Republican character of
my district, T would like to invite you out there sometime to see north-
west Towa and T think you would find that there are some differences
with advantages both ways between our two distriets,

Thank you.
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Mr. Huxcare, I thank the gentleman.

Mr. Conyers?

Mr, Coxnyers. Mr. Chairman, T wanted to |n ake an observation which
our ll"‘\l‘.“’l"lll"\}](.ll colleague from New York might want to comment
on because in his arguments he has raised 1 think very clearly an
honest difference of opinion that my good friend Don Edwards has
some hesitancy about, but 1 think it is very important, 1I| 1t there is a
myth that is de \llUlﬂlIl'" The Maryland elections are clearly demon-
strative of that fact. So 1s my mail and so are the kinds of conversations
that I get.

Of course, our accolades to John Doar have piled higher than the
Rayburn Building but it is a little bit understandable that .ln in Doar
would think the matter ought to be sufficiently closed. Tt is not sur-
prising. T would be shocked if 1 were to read that he felt that an in-
complete job had been done and that there was something else required.

But you raise a very fundamental consideration and it is what brings
this subcommittee back into action. It is gnawing in different aspects
away at many of the members, that this job has not been completed
and we are saying that without any detriment to this Judiciary Com-
mittee and the impeachment work.

The door has been opened by the hand of the President and I am ¢
little bit worried. I do not know California. I know some of the vagaries
of the politics of California. Maybe Nixon cannot get elected ont there.
But if he had been impeached he would not be able to run. If he had
been indicted there would be no real possibility of him standing for
office again. And I think, in closing, your notion about eminent domain
has some great merit and I think you have argued in behalf of your
resolution most ably.

Mr. Kocu. Thank you.

Mr. Huxcate. I thank the gentleman from Michigan and the gentle-
man from New York for his contribution.

The committee has one witness to complete this afternoon. We will
now recess until 3 :15. Thank you, Mr. Koch.

Mr. Kocm. Thank you.

[The prepared statement of Hon, Edward I. Koch follows:]

STATEMENT oF Hox. Epwarp I. Koo, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF NEW YORK

Mr. Chairman and colleagues, former President Nixon is fast being granted
all the benefits and honors of a national hero, Despite the eircumstances under
which he resigned, Mr. Nixon is receiving all the emoluments of a chief execu-
tive who has left office after distingnished service. I hope that your subcom-
mittee will initiate swift action by the Congress that will make clear to future
generations that erimes against the Constitution and the people by any President
or other high officials will not be swept under the rug, as though they never
ocenrred.

In your full committee’s final report on impeachment, you stated your unani-
mous view that Mr. Nixon committed at least one impeachable offense, and a
majority voted articles of impeachment on two other grounds. There is little
question that he would have become the first impeached and convicted President
in our history, and this is precisely why he was the first President in our history
to resign. There also was the strongest probability that, in upecoming months, he
would have been indieted for eriminal activities,

The pardon by the President at this time was an affront to onr judicial svstem,
Your hearings on the pardon and related questions are a great service to the
American people. I agree with Professor Philip Kurland of the University of
Chicago Law School, acknowledged as one of the Nation’s leading constitutional
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anthorities, who has argued that the constitutionality of granting the pardon
prior to convietion should be challenged in the court. Professor Kurland argues
that an individual cannot be pardoned before it is legally determined that he
ecommitted some erime for which he has been convicted. U.S. District Court Judge
Charles B. Richey, in the MeCord case now before him, has indicated that he may
test the validity of the Nixon pardon.

1t is incumbent on the Congress to take action. In pursuit of that, I have in-
troduced a coneurrent resolution (H. Con. Res. 643) stating the sense of the
Congress that the pardoning of Richard Nixon was “wrongful and premature”,
and that “no further Watergate-related pardons should be granted prior to in-
dietment, prosecution, and convietion, and then only on an individual basis where
warranted by special circumstances.” Twenty Ilouse colleagues have joined in
cosponsoring this resolution, and the Senate adopted a similar resolution on
September 12,

I also suggest that legislation be enacted directing the special prosecutor to
proceed with his investigation of Presidential activities both in order to bring
ont the facts and to raise before the court the eonstitutionality of the timing of
the pardon. Professor Kurland contends that if Mr. Nixon used his pardon as a
defense against specific charges, this would define the crimes covered by the
pardon. Kurland believes that the judge in the ecase would then be required to
rule if the pardon were applicable, as he would rule on any defense motion. Upon
the judge determining that the pardon is applicable Nixon would then be deemed
gnilty as a matter of record of the erime to which the pardon applies,

I also believe that as soon as consistent with fair justice, materials from Water-
gate-related investigations, including that of the Special Prosecutor, should be
made publie. T have introduced legislation, H.R. 16750, now before your sub-
committee, co-sponsored by twenty-eight Members of Congress, to provide public
access to all Watergate-related faets, documents, papers, and tapes produced
by investigations by any Federal Executive Office, department, or agency, and
all other related materials at the time of Mr. Nixon's resignation. Only by full
knowledgze of and availability to all the facts and records will the Ameriean
neople be assured that an administration cover-up hasg really stopped and that
government officials are sincere in attempting to avoid the mistakes of the past.
The only exception to full public disclosure allowed by the bill relates to mate-
rials elearly vital to the National Security interests of the United States and
required for valid purposes to be sealed.

I believe that the Nixon Administration papers and doenments belong to the
United States, not to private citizen Nixon. The extraordinary factors behind
hiz inveluntary resignation from office mandate publie access to the materials,
T o not believe that resignation from office negates publie aceess to the materials.
T do not believe the agreement between G.S.A, and Mr, Nixon disposing of the
Watergate materials to be constitntional or legally binding. Under articles IV
of the Constitution, Congress has express power to “make all needfnl rules and
regulations respecting the property of the United States.” The materials in ques-
tion were produced completely with publie funds. In addition, the U.8. Code (44
1.8, Code Sec. 2108) states that although G.8.A. has authority to accept preai-
dential papers and other historical materials, it shall negotiate “the right to have
eonfinuous and permanent possession of the materials.” Nowhere is there men-
tioned any right to negotiate the destruction of materials, as in the Nixon-G.8.A.
Azreement,

In the Washington Post of September 21, 1974, Professor Arthur Miller argnes
that “the agreement ahout destruetion is a legal nullity.” He also points out that
Attorney General Saxhe’s contention that there is a custom of past presidential
ownership does not make such a eustom legally binding.

If these tapes and other documents, for any present legalistie reason, eannot
he subjected to public access, the U.S. Government should exercise the power
it presently has of eminent domain and retain them, even if due process requires
i payment fo the former president for their value. That payment, if any, conld
be offset against what Mr. Nixon owes the Government on monies illegally spent
an his estates. Such a procedure of eminent domain was used by Federal author-
ities to obtain the gun assertedly used by Lee Harvey Oswald to kill President
Kennedy in 1963, The Government paid the value of the gun to a private indi-
vidual who had bonght it, retaining the weapon for U.S. Archives.
| Above all, we must not allow the fapes and documents to be destroyed, =elec-
tively or collectively. Totalitarian nations, including Nazi Germany, have burnt
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books and documents in an effort to distort the truth. In the United States, no
one should have the right to erase the facts of history.

The reasons given by President Ford for the pardon shed insufficient light on
the matter. First and foremost is the question, specifically what crimes was
Nixon pardoned for? Mr. Chairman, I was pleased fo learn of your recent letter
to President Ford asking for elaboration on the matter and posing additional
questions which must be answered. The resolution of inquiry introduced by
Congresswoman Bella Abzug, if answered without evasion by the President, will
provide the Congress and the people with information vital for them to make
informed decisions and judgments in erucial matters., She deserves our congratu-
lations for her initiatives, and I am delighted to be a co-sponsor of that resolu-
tion. I hope that the resolution is passed with rapidity. If the President responds
to the committee's letter, the purpose of the resolution will have been served.
This is a matter which requires immediate action and will not tolerate delay.

History must record the truth before the memory of man fades. The presi-
dential pardon before conviction was, in my judgment, wrong, if not illegal. The
Congress must reaffirm that no man is above the law, not even a President and
his advisors. I am hopeful that you will report out legislation stating the sense
of the Congress in this matter, and guaranteeing access to all the facts and
records about this, one of the saddest episodes in our history.

I am reminded of the statement in the Gettysburg Address of 1863 which says
we are a Government of the people, by the people, for the people. Today, the
people want the facts surronnding Watergate, they are owed the facts, and it is
the obligation of the Government to provide them. The President’s constitutional
power of pardon, is not, I submit, unlimited, and those who abuse it must be
cialled to task.

[ A recess was taken.]

Mr. HuneAre. The committee will be in order and resume its sif-
ting. We will now hear from Mr. Bingham. We welcome you Mr.
Jingham. We appreciate your patience. And you have a prepared
statement.

TESTIMONY OF HON. JONATHAN BINGHAM, A REPRESENTATIVE

IN CONGRESS FROM THE 22D CONGRESSIONAL DISTRICT OF THE
STATE O0F NEW YORK

Mr. Bixamam. T do, Mr. Chairman. I would like to summarize the
first 3 pagesand then possibly read the latter part.

Mr. Hoxeare. All right. Without, objection, the complete state-
ment will be made a part of the record and yon may proceed. Anybody
who waits this long we give him whatever he needs. Go ahead.

Mr. Binarasr. Thank vou, Mr. Chairman.

First of all, T would like to compliment you and the subcommittee
for holding these hearings on what I consider to be a most vital matter.

The resolution which I have introduced and which is before this
committee is one that would simply urge that the President not con-
sider additional pardons until the eriminal justice system has disposed
of the various Watergate cases. While it is true that the President has
indicated now that he will not do that it might be well for the Congress
to proceed with some indication and expression of opinion of this sort.
The President has changed his mind on these pardon matters in the
past and might again, and I think it would be useful to have an expres-
sion of congressional opinion on the subject.

That is all T want to say on the subject of House Concurrent Resolu-
tion 629, which T introduced and is before this committee.

T would like to pass now to page 3 of my statement. The question
which your committee and the Congress must now answer is how we
should proceed to make the record totally clear and to have all the
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facts brought before the American people of the Watergate affair
and its related matters. There are some who argue that the House
should impeach Richard Nixon and send his case to the Senate for
trial. T have had some suggestions of that sort from my own constit-
uents and it is not without merit since it would at least insure a de-
finitive constitutional judgment of Richard Nixon's responsibility for
high erimes and misdemeanors.

However, in my judgment, resumption of the impeachment process
is not only unlikely, but it is also worth pointing out that it would
provide a completed record of misconduet in only those areas covered
by the articles of impeachment, when in fact the areas of wrong-
doing are far more extensive.

It would be most useful, I believe, for the House Judiciary Com-
mittee to insist that its outstanding subpenas be answered and submit
a supplementary report based on that evidence. As I have said since
Mr. Nixon resigned, this relatively simple step would produce answers
to a number of open questions about corruption and other misdeeds
in the Nixon administration and about Nixon's personal responsibili-
ties therefor.

A national commission of inquiry similar to the Warren Commis-
sion which investigated the assassination of President Kennedy has
also been suggested as a means of completing the record of Watergate
and related matters. I fear, however, that such a commission would
mean long and unnecessary delays while its members and staff became
familiar with all the details already revealed by prior investigations.
Moreover, its findings might not achieve widespread acceptance. This,
you will recall, was the fate of the Warren Commission renort.

Most importantly, there are the Special Prosecutor and the Water-
gate grand jury with the capability of carrying through with a com-
preliensive review of Nixon’s alleged offenses. Two weels ago, a group
of Senators led by Senator Edward Kennedy, urged the Special Pros-
ecutor to include in the final report he must submit to Congress “a full
and complete record detailing any involvement, of the former President
in matters under investization by you.” The Special Prosecutor re-
sponded to this suggestion by citing “substantial legal and ethieal
questions as to the statutory authority for the issuance of a detailed
report on the matters you sugoest.”

I urge this committee to take immediate steps to grant the Special
Prosecutor whatever authority he needs to present such a comprehen-
sive report. However, I urge you not to take any action which might
preclude the Watergate grand jury from issuing an indictment of
Richard Nixon for any erimes he might have committed while holding
the Office of President.

I believe that the grand jury not only has the power to issue an in-
dictment of the former President, but also that it should issue such an
indictment if the evidence justifies it despite the pardon granted by
President Ford. Although' the public seems generally unaware of
this point, the Presidential pardon power is nothing more than “an
act of grace * * * which exempts the individual from the punish-
ment the law inflicts for a crime he has committed” (77.S. v. Wilson,
52 U.S. 150 (1933) ). In 1867. the Supreme Court ruled that a pardon,
if granted before conviction, “prevents any of the penalties and dis-
abilities consequent upon conviction, from attaching: if granted after
conviction, it removes the penalties and disabilities.” There is no legal
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properly constituted grand jury from issuing an indictment.

If the Watergate grand jury were to issue an indictment of Richard
Nixon, as it reportedly wanted to do many months ago, he could then
come into court and ])h‘:lfl the pardon to block further court lrl'm‘m‘i|~
ings. This would allow a court test of the legality of the pardon, as
was only yesterday suggested by a U.S. district court judge.

Grand jury action and the Special Prosecutor’s report together could
tie up all the loose ends left hanging by earlier truncated investiga-
tions, These steps would provide the opportunity for filing formal
eriminal charges against the former President and a comprehensive
statement of the evidence which supports those charges. Parallel action
by the Congress to insure necessary access to the Presidential tapes and
documents currently in the custody of the White House would also
be desirable.

I would like to interpolate there that, since I have heard consider-
able discussion of that matter before this subcommittee this afternoon,
I have introduced a bill which is before the House Administration
Committee. This is TL.R. 16454 and is similar to a bill introduced in the
Senate by Senator Bayh and others which would require that all pub-
lie documents of all elected officials, and that would include Members
of Congress as well as the President and the Viee President, be turned
over to the GSA within 180 days after they leave office.

I understand that a subcommittee of the House Administration
Cominittee is going to have hearings on bills of this type early next
weolk, T also understand that just today there was reported from the
Senate Government Operations Committee a bill introduced by Sena-
tors Nelson. Ervin, and Javits, which would direct the GSA to obtain
or retain all Nixon papers, which would prohibit destruction, provide
for payment to Mr. Nixon if a Federal court were to decide the docu-
ments are the property of Mr. Nixon, direct the GSA to issue reason-
able regulations permitting publie access after all court proceedings
have been completed, and giving Nixon unrestricted access and copy-
ing richts.

Difficult questions arise in connection with these varions resolutions,
questions which it may not be easy to resolve. I do not know that the
law is clear that these papers and tapes, and so on, belong to the former
President. T think by tradition they are turned over to him, but I do
not know that that creates a property right; and I think that is some-
thing that will have to be determined at the appropriate time. But
T am clear on this, that it is most essential that the Government con-
tinue to have control and custody of these tapes and the documents
and that they not be turned over to Mr. Nixon in accordance with the
agrveement reached between him and President Ford ; and to that end
T believe that whatever legislation is appropriate to achieve that
objective should be enacted.

Thank you, Mr. Chairman.

My, Huneare. Thank you very much, Mr. Bingham.

If the committee will indulee me, T will read into the record a letter
we just received from the White House and I think it is quite pertinent
to the work you are carrying on.

The President has asked me to reply to your second letter to him of Septem-
her 17, 1974, which concerns the disposition of tapes and documents compiled by
former President Nixon and currently within the custody of the Iederal
Government.
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These materials, as you know, are the subject of various subpoenaes and court
orders and of request for disclosure by the Office of the Special Prosecutor. As a
result, no further action is being taken to affect the disposition of such materials
until after the issues raised by the pendenecy of the subpoena, court orders, and
Special Prosecutor's requests are resolved, The period of time involved in resoly-
ing such issues will of itself operate to assure adherence to the request in the
second paragraph of your letter, (See p. 187 for entire let ter. )

And it continues with greetings.

I think that is relevant to our attempt to preserve the Government's
rights—on availability of tapes.

Mr. Edwards.

Mr. Epwaros. Thank you, Mr. Chairman.

Thank you, Mr., Bingham, for your excellent testimony. Perhaps
now would be the time to establish title to those things and data.
Would you agree that in view of the lotter read by the chairman that
perhaps we should move ahead and clear the air? Or do you thinlk it
should be up to the court 2 I do not think so.

Mr. Brxamas. No, I—well, T think, title should be established and
I think title should be in the Government of the United States, in {]
people, with custody in the GSA. ] suppose that any action by th
Congress to that end could be challenged in the courts on the basis that
the Congress cannot deprive Mr. Nixon of property whieh is his with-
out due process of law. And if the legislation in question did not do
that, then that presnmably could be challenged.

So T think that the determination has to be made first by the
Congress and then ultimately would probably come before the cont.
Although my bill frankly does not do that. T think it IS & wise inelusion
in any legislation on the subject to provide that, if the courts find that
there is a property right in the former President. then he should he
compensated for surrendering that right.

Mr. Epwarns. T would agree with you and T think that we should
have no problem with House Concurrent Resolution 629. It is a well
written bill and one that we should enact right away.

Do you think that the committee should move ahead with Ms.
Abzug’s resolution ?

Mr. Brxeuan. I prefer not to comment on that since T am not too
familiar with it. I was not here to listen to her testimony.

Mr. Epwarps. Very good, Thank you

Mr. HuxcaTe, Mr. Smith.

Mr. Syarre. Mr. Chairman. in view of the fact that we have a vote,
I am not going to ask Mr Bingham any questions. T think it was 2
good statement. Mr. Bingham. Thank vou for makine it.

Mr. Brxarase, Thank you.

Mr. Huxearte. Ms. Holtzman.

Ms. Hovrzaax. T just want to welcome my colleague from New Yorlc
and I think his testimony is excellent and I appreciate his contribution,

I yield back my time, Mr. Chairman.

Mr. Huxeare. Thank you very much.

Mr. Dennis.

Mr. Dexs. I yield likewise, Mr. Chairman. in view of the lateness
of the hour, not necessarily conceding that I agree with everything
my colleague has stated.

Mr. Huxearte. Mr. Bingham, T wonder if we might have this under-
standing, that any members of the subcommittee that would like to
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propound questions in view of our difficult circumstances should sub-
mit them in writing by noon tomorrow and you would respond by next
Tuesday ?

Mr. Bincrian. Surely.

Mr. Huxeare. We appreciate your patience and your contribution
is very helpful to the committee.

Mr. Bixcras. Thank you.

[ The prepared statement of Hon. Jonathan Bingham follows:]

STATEMENT BY HoN, JoNATHAN BINGHAM, A REPRESENTATIVE IN CONGRESS
Firom TaHE STATE OF NEW YORK

Richard Nixon's forced resignation and subsequent pardon have stymied an
historic attempt to reassert the Constitutional principles on which this nation
was founded and the concept of equal justice under the law which has been its
hallmark. In the months ahead this nation must decide whether or not it will
accept this abrupt and incomplete ending or whether it will refuse to close the
book on the most corrupt chapter in American history until the full story is
known.

President Ford has chosen the former course, and in pardoning Richard Nixon
of any and all erimes which he may have committed while in office he hopes to
put Watergate behind us. For the sake of consistency the White House at one
point indicated that pardons for other Watergate figures were also being con-
sidered, but the national uproar which followed that annonncement led to its
immediate cancellation. I believe now the President will not consider such
additional pardons at least until the criminal justice system has disposed of the
varions Watergate cases presently before the courts. However, a formal expres-
sion of Congressional opposition to further pardons might strengthen his resolve,
and I eall your attention to H. Con. Res. 629 which I introduced on September 11
as one vehicle for such a statement.

The Nixon pardon and the possible pardons for his close associates have
appalled the nation for two reasons. They make a mockery of the principle of
equal justice nunder the law for all citizens, regardless of rank or station, and
they are premature, since they precede action by the courts. The nationwide
outery over the Nixon pardon has focused principally on the former because
the favoritism and dual standard it implies do violence to our sense of fair
play. But I submit that the second reason for opposition to the pardon is equally
important.

The pardon of Nixon put the cart before the horse, by absolving the former
President of the consequences of his wrongdoing even before he has been for-
mally charged with any offenses, Millions of people are outraged by the pardon
not simply because it seems to prevent Nixon from being summoned before a
court to answer for his conduct, but because it might forever protect the full
story of the Nixon administration’s violations of the law and the Constitution
from full disclosure.

This is no picayune matter, no petty vengeance against a fallen leader. The
American people still do not have all the facts about the Nixon administration’s
misconduet, and without those facts we cannot know their true magnitude and
significance. Each investigation of Nixon's administration has been limited
or aborted. The Senate Watergate investigation foeunsed principally on the
Watergate affair, election campaign abuses and their coverup, and we now know
that Presidential wrongdoing was not confined to these abuses, Further, the
Senate Committee was denied access to the best evidence, Nixon's own tapes
and documents.

The Special Prosecutor is not hampered by these limitations, but his prosecu-
tions to date have not covered the full range of Nixon's offenses. The formal
court actions initiated by the Special Prosecutor do not charge Richard Nixon
himself with any offenses, and Nixon’s role is obviously central to any inquiry.

As for the impeachment inquiry by the House Judiciary Committee, we can-
not say that it was able to fill the gaps in the record left by the Special Pros-
ecutor’s office, In fact, the President’s response to Committee subpoenas included
nothing not also furnished to the Special Prosecutor. Although the Committee
concluded, from the evidence available to it, that the President ought to be
impeached, its inquiry was continually frustrated by lack of evidence. Article
III spoke directly to this point—the President’s refusal to comply with subpoenas
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of determining whether or not the President had committed impeachable offenses.

The evidence which remains hidden is astounding. The Committee issued
eight separate subpoenas between April 11 and June 24, 1974, for recordings
and materials relating to 147 separate conversations, plus various other doen-
ments, The Committee felt that the subpoenaed materials were nece ary in
order to learn the full story of Watergate, the abuse of the IRS, domestic sur-
veillance, the dairy case, and the I'TDT and the Kleindeinst confirmation hear-
ings, In response to its subpoenas, the Committee received some notes previously
turned over to the Special Prosecutor, news summaries without the President's
notations, and the edited transceript of 36 conversations, The Committee received
none of the lists of meetings and phone calls which had been subpoenaed, and
no tape recordings. Even the transeripts turned out to be of highly dubious
aceuracy.

The cumulative results of both Senate and House Committees’ and the Special
Proseeutor's efforts will be an impressive but truncated review of Nixon ad-
ministration offenses. There will be no final judgment by the Congress or the
courts on that conduet, and the record will be incomplete and liberally sprinkled

properly issued by a Committee of the Congress charged with the responsibility
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with gaps and unanswered questions. History and the American people may
forever suffer an incomplete understanding of these traumatic events and the
lessons they must teach. Corrective changes in our body of laws will be more
difficnlt without a clearer unders anding of the offenses which must he prohibited.
Finally, Richard Nixon ecould some years hence resurrect his elaims of innoecence,
relying heavily on the fact that he was never proved guoilty of any violation of
the Constitution nor formally charged with eriminal eondnet by any court.

These possibilities make imperative further investigation, analysis and Judg-
ment of Richard Nixon and his administ ration. The question which your Commit

tee and the Congress must now answer is how should this be done. There are
some who argoe that the House shonld impeach Richard Nixon and send his
case to the Senate for trial. This snggestion is not withont merit, since it wonld
at least insure a definitive, constitutional judgment of Richard Nixon's respon-
sibility for high erimes and misdemeanors, However, resumption of the impeach-
ment process is not only unlikely, it would also provide a completed record of
Nixon's misconduct in only those areas covered by the Articles of Impeachment,

when in fact the areas of wrongdoing are far more extensive,

It would be most useful, however, for the House Judiciary Committee to insist
that its outstanding subpoenas be answered, and submit a supplementa ry report
based on that evidence. As I have said since Richard Nixon resigned, this rel-
atively simple step would produce answers to a number of open questions abont
corruption and other misdeeds in the Nixon administration and about Nixon's
personal responsibility therefor.

A national commission of inquiry similar to the Warren Commission which
investigated the assassination of President Kennedy has also been suggested as a
means of completing the record of Watergate and related matter. I fear, however,
that snch a commission wonld mean long and unnecessary delays while its mem-
bers and staff became familiar with all the details already revealed by prior
investigations. Moreover, its findings might not achieve widespread aceeptance,
This, you will recall, was the fate of the Warren Commission report,

Most importantly, there are the Special Prosecutor and the Watergate grana
jury with the capability of carrying through with a comprehensive review of
Nixon's alleged offenses. Two weeks ago, a group of Senators led by Senator
Edward Kennedy urged the Special Prosecutor to include in the final report he
must submit to Congress “a full and complete record detailing any involvement
of the former President in matters under investigation by you.” The Special
Prosecutor responded to this suggestion by citing “substantial legal and ethical
questions as to the statutory authority for the issuance of a detailed report on
the matters you suggest.”

I urge this Committee to take immediate steps to grant the Special Prosecutor
whatever authority he needs to present such a comprehensive report. However. T
urge vou not to take any action which might preclude the Watergate grand jury
from issning an indictment of Richard Nixon for any erimes he might have
committed while holding the Office of President. T believe that the grand jury
not only has the power to issue an indictment of the former President but also
that it should issue such an indictment if the evidence justifies it, despite the
pardon granted by President Ford. Although the public seems generally unaware
of this point, the Presidential pardon power is nothing more than, quoting from
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PARDON OF RICHARD M. NIXON, AND RELATED
MATTERS

TUESDAY, OCTOBER 1, 1974

House oF REPRESENTATIVES,
SupcomMrTree oN CriMiNaL JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:15 a.m., in room
2141, Rayburn House Office Building, Hon. William L. Hungate
[chairman of the subcommittee] presiding.

Present: Representatives Hungate, Kastenmeier, Zdwards, Holtz-
man, Smith, Dennis, and Hogan.

Stafl present: Robert J. Trainor, counsel; Stephen P. Lynch,
research assistant: and Michael W. Blommer, associate counsel.

Mr. Huxeare. The subcommittee will be in order. We will resume
our hearings into various bills and resolutions relating to (1) the
pardon of former President Richand M. Nixon; (2) the issnance of
additional pardons to persons involved in Watergate related activities:
(3) the ability and appropriateness of the Watergate Special Prosecu-
tion Force to make public the information it has compiled relating to
the alleged criminal conduct of former President Richard M. Nixon:
and (4) the public disclosure of all Watergate related documents and
tapes which were in the custody of the United States between Jan-
nary 20, 1969, and August 9, 1974.

Primarily the hearing today will be addressed to the second, third,
and fourth points,

The Chair would announce that the President has indicated his
desire to appear before the subcommittee in response to the two privi-
leged resolutions of inquiry at a time mutually convenient to the Chief
Executive and to the committee. I would say that I express the appre-
ciation of the committee for the President’s desire to take this action
personally. I think again, it’s consistent with the frankness and open-
ness he regularly displayed as a Member of the House.

The time of the meeting will be worked out after a meeting of the
subcommittee members in conjunction with the officials at the White
House. At this time, if there is no objection, I will insert into the
record a statement submitted to the subcommittee by our colleague,
Congresswoman Jordan.

[The prepared statement of Hon. Barbara Jordan follows:]

STATEMENT OF HON. BARBARA JORDAN, A REPREBENTATIVE IN Coxeress FROM THE
STATE OF TEXAS

SPECTAL PROSECUTOR'S RELEASE OF INFORMATION TO THE PUBLIC

Ar. Chairman, members of the Subcommittee, as members of the House Com-
mittee on the Judiciary, we have weathered a storm which swept a President out
of office. When our Constitution was tested, we did not succumb, we did not for-
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sake it, we did not abandon our oaths. The question before us today is whether
or not a President can resign knowing the injustices he committed while in of-
fice, will never be publicly scrutinized. I believe the American people have an
absolute right to know whether, during his tenure, a President acted legally or
illegally in executing his duties. No circumstance I can imagine should com-
promise that axiom; not resignation, not death, not assassination, nothing.

When the House Judiciary Committee began reviewing the plethora of infor-
mation assembled by its impeachment inquiry staff, it soon found it difficult to
withhold information from the public. Concerned with the rights of defendants,
and due process for the President, the Committee released all the information in
its possession which would not degrade or defame. Through the summer months
the Committee released over 13,000 pages of information. The public had trouble
digesting it all,

Did the release of the information prejudice any trials? I think not. Did the
release of the information prejudice the President's case? Members of the
I'resident’s party fully supported the Committee’s action, I would suggest the
Special Prosecutor follow the example of the House Judiciary Committee and
release the information at his disposal bearing upon the President's conduct in
office. r

The Special Prosecutor has in his possession tapes, documents and other memo-
randa not scrutinized by the House Judiciary Committee. Of the tapes sub-
peonaed by the Committee, sixty-three were not supplied, The Special Prosecutor
secured possession of the tapes as the result of a Supreme Court decision to which
the Committee was not a party. These tapes and documents contain information
concerning the President's involvement, and the alleged culpability of his former
aides, in ecovering up the Watergate break-in and its aftermath.

In addition, the Special Prosecutor has in his possession information gleaned
from his investigations of possible destruction of evidence, income tax evasion,
and appropriation of campaign funds for his own personal use. While these in-
vestigations had not been completed prior to the time President Ford pardoned
former President Nixon, the investigation into the possible involvement of other
individuals is continuing,

To a certain extent, release of some or all of the information in the Special
Prosecutor’s possession is a4 matter of timing., Some may emerge during the up-
coming trials. Some may be released with the handing down of new indictments.
During the normal workings of the judicial process, some of this information will
emerge. But we must go beyond that. We must provide a means whereby the
American people, within the limits of due process, can be privy to the actions their
President implemented while in office.

None of the bills before the Subcommittee require the Special Prosecutor to
divulge information which would jeopardize the rights of defendants or com-
promise the government's case. We should not consider for a moment, trading
rights of due process for the public’s right to know. And yet I cannot help but
believe that between the two, lies a vast middle ground.

The information in the Special Prosecutor’s possession can be classified into
two categories: inculpatory and exculpatory., Within our normal judicial proe-
esses, government prosecutors divulge that information which is inculpatory—
that information which will prove their case. Prosecutors are not generally
required to defend their belief, as a result of their investigation, there is no sub-
stantiating evidence to believe, with probable eause, a crime has been committed.
Prosecutors are not required to defend negative findings. Should the Special Pros-
ecutor be required, by legislation, to divulge information which he believes does
not inculpate the former President in any criminal act?

Because the guestion of probable eause is open fo judgment, U.S. Attorneys are
normally given wide latitude to decide whether to bring an indictment, Assume,
for example, the Special Prosecutor thought the information available to him
did not substantiate an allegation that the President willfully and knowingly
submitted false tax returns. Should the Special Prosecutor be required, never-
theless, to support his judgment after having been required to divulge the infor-
mation npon which he based his opinion? I know this Subcommittee will con-
sider this issue carefully before reporting a bill to the full Committee.

Mr. Hu~eaTe. At this time T would also include Chapter I of 7'he
Pardoning Power of the President by W. H. Humbert. This work has
been most helpful to the Subcommittee and its staff in their prepara-
tion for these hearings. (See p. 265 for Chapter I.) Mr. Smith ?
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Mr. Ssmrrir. Thank you, Mr. Chairman. I just want to say, I'm
sure 1 am speaking for all the Members on this side, we are delighted
that the President has taken this action, and has made known his
willingness to come down here and appear before this committee in
regard to these tweo privileged resolutions of inquiry. I think it does
speak well for the candor and frankness that the President has ex-
hibited thus far in his new term.

Mr. ITuneare. Mr. Kustenmeier ?

Myr. Kasrenmemr. 1 just wanted to join in with what the chairman
and the ranking minority member said, and express my own compli-
ments and admiration for the work of the chairman and the gentle-
man from New York, Mr. Smith, in bringing this about. I think this
particular solution of the President appearing before us is in accord-
ance with the highest tradition, and 1 am very pleased with the work
of the chairman and the ranking minority member in this connection.

Mr. Huxeare, We appreciate your generosity. I think it’s the firm
for which we work that gets the respect. Are there any further
statements ¢

We have as first witness today the Honorable George Danielson, con-
cerning HLR. 16816, a bill to anthorize the June 5, 1972, Federal grand
jury of the District of Columbia to submit a report to the court con-
cerning its investigation of the Watergate and related matters.

Mr. Danielson, we welcome you, a fellow member of the committee
and a distinguished Member of the Congress. We look forward to your
contribution.

TESTIMONY OF HON. GEORGE DANIELSON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Danmerson. Thank you, Mr. Chairman, members of the commit-
tee. 1 appreciate the opportunity to appear here on behalf of my bill,
H.R. 16816, which is now before you. I have a written statement which
has been filed with the committee, I would like permission to have it
made part of the record, and also the permission to ad lib as I cover it.

Mr. Hoxeare. Without objection, it’s so ordered, Mr. Danielson.

Mr. DaNmerson. I'm appearing, Mr. Chairman and members of the
committee, on behalf of my bill, and I want to point out that the pur-
pose of this legislation is to seek, to find, to provide a vehicle through
which this committee can preserve for all time the total record of that
series of events which we all now refer to as Watergate.

The approach that I have is slightly different than the approach in
some of the other bills before this committee in that mest of them, or
some of them call for the Special Prosecutor to file a report as to
everything that has come to his attention. I take a different approach.
The purpose of my bill is to authorize the Watergate grand jury which
has been specially convened and has entertained this mvestigation now
for close to 2 years, to file a comparable report, which would be a pub-
lic record.

The bill which T have introduced is based in large part on the pro-
visions of title 18, section 3333, which provides for reports to be issued
by special grand juries. This is already a part of the law of the land,
and the approach included in my bill does not depart from that
approach.

My bill permits the grand jury, on the conclusion of its investiga-

tion, to file a report. There should be Xerox copies of section 8333 of title
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18, attached to my written presentation and I will refer only to the
first subparagraph, that’s subparagraph A (1). This authorizes a spe-
cial grand jury, on completion of its term, to submit to the court a re-
port concerning noncriminal misconduct, malfeasance or misfeasance
1 oflice involving organized criminal activities by an appointed public
officer or employee, as the basis for a recommendation for removal, dis-
ciplinary action, and so forth.

I have changed the verbs around somewhat, and my bill, FL.R. 16816,
would authorize the special Watergate grand jury to submit to the
court a report concerning offenses against the criminal laws of the
United States, and noncriminal misconduct, malfeasance or misfea-
sance in office by elected or appointed public officials, arising out of the
unauthorized entry of the Democratic National Committee Headquar-
ters, and so forth.

Krom that point forward I have set forth the language which is in-
cluded in the Charter of the Special Prosecutor, the language which
appears in the Federal Register, and under which Jaworski is
operating.

Sa, the bill is, in effect, a combination of the thrust of section 3333
of title 18, giving authority to the grand jury to make a report, and of
the Charter of the Special Prosecutor, describing the parameters of the
subject matter of the investigation. Beyond that it does not depart
from any existing law, it’s within the public policy of the United
States, and I respectfully submit, should probably experience less
resistance than any other form of legislation because we are not enter-
ing into new ground, we are simply providing that the existing Water-
gate grand jury may exercise a reporting funetion which is already
conferred upon special grand juries and within the context of the
Watergate investigation.

Before I depart from this page I respectfully suggest that in the
event this committee should consider to report out this bill, there
should be one amendment. At the top of page 2, in line 1, due to my
own inadvertence, I have set forth this language, “by elected or ap-
pointed public officials™. I had intended to have that read, “by elected
or appointed public officer or employees” as is set forth in section 3333
of title 18. And in the event the committee should see fit to report this
bill, T would urge it make a comparable amendment.

Mr. HuxeaTe. Pardon me, Mr, Danielson, would you run through
that again? As I understand it, you say that the special grand jury in
the normal course of events would have authority to file this sort of
report to which you allude.

Mr. Danerson. That is correct.

Mr. Hoxcare. And the Watergate grand jury does not have such
authority.

Mr. Da~iecson. That’s correet.

Mr. HuneaTe. Now, can you——

Mr. Dantersox. There are very slight technical differences. Thev do
not o to the substance of the authority, but they go to the fact that
legally this grand jury will not have that authority in the absence of
new legislation. By “this grand jury” I mean the Watergate grand
jury.

n chapter 216 of title 18, it's a short chapter, four sections, 3331
through 3334, the Congress, this committee, in the big criminal law
revision of 1970 provided for special grand juries in distriets having
jpopulations exceeding 4 million, and so forth.
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Mr. Huxcare. The Safe Streets Act, was that what that was?

Mr. Danmrison. Yes, that’s right. And all I'm doing 'is taking—
I have plagiarized the language of that chapter deliberately so that we
are not invading new ground as to policy, and have blended the Safe
Street Act provisions in chapter 216 of title 18 with the Charter of the
Special Prosécutor. That’s what we have before us here. That wonld
authorize this grand jury to make that type of a report.

Now, the benefit of it is, we would, permit the Watergate grand
jury to make such a report, and it would satisfy at least something
that’s consuming to me. It would satisfy our need to have a permanent
publie record of the full story of Watergate.

Mr. Syrri. Would the gentleman yield ?

Mr. Daxtersox. T would be pleased to yield.

Mr. Syrri. As I read section 3333 here, it concerns a report of a
special grand jury in regard to organized crime. Is that right?

Mr. Danmerson, That's right. Now, the Watergate grand jury—I've
often been wrong, so I will not say I ecan’t be wrong again—but as I
read it, the Watergate grand jury does not have this power that an
ordinary gpecial grand jury would have. And the thrust of my bill is
to give the Watergate grand jury the power granted to special grand
juries in title 18, sections 3331 and following. That’s the thrust of the
whole bill.

Now, I noticed with great pleasure the news this morning, indicat-
ing that President Ford has agreed to appear before this distingnished
subcommitiee at a convenient time, and I am very pleased to hear that.
I commend the chairman and the committee for their efforts of having
his appearance. But, T would be less than frank if I didn’t state, along

with that, T feel a small degree of apprehension, and T wish to at least
communicate that to this committee.

I feel this degree of apprehension. We all know that President Ford
is one of the most charming, most frank, the most npon, the most con-

genial personalities that ever served in the House of Representatives;
and I wish to issue a eaveat, T wish to caution this subcommittee that
you may be standing in the position of the farmer’s daughter. I would
say, beware of Presidents who come with a broad smile because Mr.
Ford’s charm is so great,.and his openness and frankness upon which
the chairman commented is so well known that I'm fearful that in
the explanation that this was all done in the “spirit of mercy” we may
subsume the whole concept of preserving the Watergate story in a great
warm feeling of camaraderie. So, T wounld ask that the farmer's
daughter be very alert in the forthcoming hearings.

Mr. Den~is. Will the gentleman yield ?

Mr. DanisLson. Yes.

Mr. Dennis. T would like to ask my distinguished eolleague who sat
on this committee with me for many weeks and heard what I believe
is practically all the evidence on the subject of Watergate, whether he
personally has any reason whatsoever to believe that therd is any-
thing behind the pardon other than mercy and justice, as conceived by
the President of the United States.

Mr. Danterson. I will be very frank, and T appreciate the question
of my colleague from Indiana, I don’t think there is much of any-
thing else behind it.

Mr. Dex~is. Frankly, T say to the gentleman, T don’t think there is
anything else behind it.
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Mr. Daxtersox. Well, maybe I ean respond more explicitly. T think
we are in total harmony, Mr. Dennis, I don’t know of anything else
behind it, and I will not assume that there is anything else behind it.
My own analysis, my very honest analysis is that overwhelmed by a
feeling of compassion—and I say overwhelmed to the extent that it sub-
ordinated any other consideration—but on the basis of compassion, and
mercy, and humanity, and being overwhelmed thereby, T think that the
gentleman goofed. I think he shot from the hip when he should have
taken careful aim.

Now, I am not impugning the President’s motives when T say that,
I'm only intending to emphasize the fact that he was carried away;
and I think that is a weakness that all of us are subject to, including
myself. T just think that we must keep our powder dry in those
situations.

Mr. Dex~is. Well, I'm addressing my remarks to the suggestion
that there is something he could fool us about. Supposing the gentle-
man is right—and I disagree with him—but supposing he is right that
this was premature, and a mistake, and so on, There is still nothing to
hide.

And what I am wondering is why the gentleman and other Mem-
bers come down here and suggest that here is. or suggest that we
have to be alert, that somebody is going to pull the wool over our
eyes. I'm not worried about that.

Mr. Daxterson. I thank you for raising this point because T want to
assure the gentleman from Indiana that I don’t think anyone is going
to pull the wool over our eyes, which in my mind implies an intent to
deceive; and I don’t think that there is, within the President, any
trace of the intent to deceive.

I do think that we have an expansive personality, a warm person-
ality which might be subject to the human frailty of being carried
away from time to time, and that is the condition that I seek to guard
against. The gentleman from Indiana could not possibly get me into
an argument on this point because I agree with him fully.

Mr. HuxeaTe. Does the gentleman have further comments on his
statement ? .

Mr. Dantenson. On the statement T do have this—T set it forth in
detail—and I don’t know what merit would be served by my repeating
it here. I know that this subcommittee studies these statements
assiduously.

I would like to assure two of my colleagues, at least, who I know are
always guided by the principles of civil rights, the human rights, that
this bill has three purposes which are set forth at the bottom of page 1
and the top of page 2 of my statement, and then expanded on through
the rest of the statement, namely :

1. To produce a complete disclosure of the Watergate affair and
everything connected with it ;

2. To protect the rights of all persons who participated in that
affair, including the rights of former President Nixon. Civil rights
should be fully protected ; and

3. And this is probably the most important reason why you should
consider this bill—a full compliance with the Canons of Professional
Ethics of the American Bar Association, by which I submit Special

Prosecutor Jaworski is bound and guided, and all attorneys are bound
and guided.
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The essence of that last point being this, prosecuting attorneys may
not air their feelings, their pursolml opinions, on the result of their
investigations in the arena of public relations. They are under an
inhibition against making public statements that are not backed up
by an indictment or information in a prosecution. Their forum is
the courts. They are under an injunction not to communicate to the
public through the normal channels of communication, but only
through c riminal process.

Now, Mr. Jaworski is very mindful of that restriction on his con-
ducet, and I [hln]\ that’s why he respectfully declined to comply with
the request of certain Members of the other House. But, this bill of
mine would relieve him of that responsibility and transfer the report-
ing function where it belongs, to the grand jury. We have precedents
in our existing law for this type of procedure. There are ample safe-
guards, I invite the committee to study them. The safeguard that the
judge receiving the report of the grand jury may examine it, he must
first determine that no pending prosecutions are going to be prej-
udiced ; he must determine that the due process has been offered. It's
a system that has built-in safeguards, and I think it would be a valu-
able route for this committee to follow in this effort that we all haye
of preserving the record of the Watergate.

1 have no other affirmative statement. 1f any of the members would
like to ask a question, I'll do the best I can to answer it.

Mr. Huxgate. I thank the gentlemnan for his usual thorough and
helpful job, and we will proceed under the 5-minute rule, Mr, Smith?

Mr. Syrra. Thank you.

I want to thank my H)ll(“l."'llc from California for coming today, this
is an interesting proposal in your bill. T have a question on the section
which says in “effect, “If such report makes critical reference to an
identified person, such person shall be afforded the same rights and
privileges as are afforded to a public officer employed under section
3333 of title 18." Then it says, “Provided that the subject matter of
such critical reference will not be resolved”, and so forth.

Is it your intention by that proviso to say in effect that if a report
makes critical reference to an identified person and the subject matter
of such critical reference will not be resolved in a judicial proceeding,
that the report shall be made in any event, without the rights of due
process which section 3333 of title 18 grants in the present cases?

Mr. Daxierson. As I understand the gentleman's question, here
would be my answer to tt Section 3333 prov ides for a report on mis-
conduct, or malfeasance, in a situation in which a person identified in
the report would not be subject to prosecution, or is not going to be
prosecuted, in a eriminal proceeding.

The separation here is as follows: If the person whose activities are
within the report is going to be prosecuted, then the court is the arena
to which this evidence or information should come forward. But, if
the person is not going to be prosecuted, then there is nothing in our
procedure which emhlo@ a report to be made, Now, we have that in the
existing situation. in the Watergate situation. W e have a number of
parties to the Watergate who have been granted immunity, they are
not going to be prosecuted on the items on which they got immunity.

We have a former President who has been pardoned. He will not
be prosecuted, he can’t be prosecuted. I submit. So, his activities could
be included in the report of the special grand jury.
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Now, I'm not going to try to tick off a list of those who have been
granted immunity, I can’t remember them. There are a number of
people who may not have been granted immunity or a pardon, but
who, nevertheless, for whatever the reason, the judgment of the prose-
cutor, are not named as defendants in a eriminal proceeding. The main
difference is this, if their participation in the Watergate i5 to be
resolved through an appropriate judicial proceeding, then that's the
channel through which the information should be made public. But, if
they are not to be in a judicial proceeding, then the special grand
jury’s report would be the vehicle for making these records public.

Me. Sarrr,. Well, T understand the gentleman, but it looks to me as
though the present section 3333 allows that due process of appearing
before the grand jury. and so forth, whether there isto be a resolution
by judicial proceedings. or not because the report in that case, under
present law, is in regard to organized erime conditions in the District,
for instance.

Now, it's very likely that the report might name eertain identified
people, but they will not be prosecuted, but they are then given a
chance and opportunity under the present law of appearing, and
explaining, and doing all these other things.

Mr. Danterson. Well, T would like to say, if T may, that it was my
intent in drawing the bill—and T did have the azsistance of legislative
counsel in doing so—it was my intent, it was mv desire, and I want
the record to reflect this, that a person who may be named in a report
of the grand jury will have an opportunity to appear on his own
behalf if he chooses to do so. That is provided for in seetion 2333, He
may call witnesses if he chooses to do so, so that his side of the story
can be told. And as a matter of fact. he would also have the right to
file a report, a written report, which is in effect his own answer to the
proceedings, if he wishes. The section 3333 provides some excellent
civil rights safeguards. And it is my intention in H.R. 16816 to incor-
porate all of those safeguards which are in 3333, into 16816.

Mr. Syira. Well, T appreciate the gentleman’s saying that. Tt seems
to me however that your clause as provided in section 2 neguted some
of that due process that you had provided in section 2.

Mr. Dantesox. Well, if the gentleman please, it was not my intent
to negate, in fact, it was my intent afirmatively to guarantee those
protections to the person named. T am glad that the record of the com-
miftee will reflect that fact.

[ might also point out that on page 5 of my written statement when
_\'}‘T.I get down—well, substantially all of page 5, T'll quote a little bit
ot 1it.

As you know, Title I of the Organized Crime Control Act passed in 1970, pro-
vides that the grand jury may submif a report to the court on non-criminal
activities of a public official provided that certain protective procedures are
observed. Those procedures which are set forth in 18 1.8.C. Sec. 3333, are incor-
porated fully into my bill by reference. My bill provides that any person who is
named in the report, but who has not been indicted. will have the opportunity
fo eall a reasonable number of witnesses on his own behalf Lefore the grand
Jury. He is further entitled to prepare an answer to the report containing a state-
ment of the law and facts which eonsfitute his defense to the charges made in the
report. The report must be supported by a preponderance of the evidence. The
court wonld fnrther have the authority to seal the report if dne process has not
heen complied with, or if publieation of the report would prejudice the fair
consideration of any pending eriminal matter.
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So. my point here is simply to provide a vehicle through which the
record of the affair on which we have been so long working, the Water-
cate affair. can be preserved for all time; but at the same time to pro-
vide every conceivable safeguard to the persons who may be named
therein.

If myv langnage in FLR. 16816 is a bit inarticulate, if it can be
improved upon—and T'm sure it can—by this subcomittee, I welcome
that improvement, and would urge the subcommittee to take whatever
steps are necessary to insure this protection of the riglits of innocent
people.

Mr. Sarrvan. T appreciate the gentleman’s statement.

M. Huxcare, The gentleman from Wisconsin, Mr. Kastenmeier.

My, Kastexyemr. Thank you, Mr. Chairman.

I would like to complement my friend from California for a very
persuasive argument why the grand jury, rather than the Special
Prosecutor, and for taking the initiative he has.

[ have only one or two questions. First, in order to achieve what you
intend to, to make the full story of Watergate a public record, what is
necessary ¢ 1 ask this becaunse I think there are some people who say,
“Well. isn’t the full story already known”; “Hasn't the Senate Select
Committee on Campaign Expenditures for 2 years. and the House
Judiciary Committee, and public disclosure through reporters. and
other transeripts of cases which now may be in part, or fully public,
jsn't this enough to constitute a full story.” And, “Why is it that only
this particular report is asked for to complete it, what about the tapes
that remain in the custody of the government, ought they not be
revealed to tell the full story, those that have not yet been disclosed.”

In other words, what is your answer as to why you selected this
precise instrument to complete the full story, the disclosure of Water-
gate to the public?

Mr. Daxierson, If the gentleman please, T am not so confident as
to assume that this would tell the absolute, 100 percent, hermetically
sealed, full story. But. it would tell a great deal more than the public
record today will tell. Hopefully it would tell a great. deal about the
tapes. Perhaps it would not bring in all of the 150, more or less, tapes,
which this committee subpenaed and which were not produced, but
there are many tapes at least, and the transeripts of many tapes in
possession of the Special Watergate grand jury which are not a part
of the record of this Judiciary Committee ; they were not a part of the
record of the impeachment hearing, and T don’t know where else they
are a record. But at least my goal would be to reach those, if not for
the sake of the media, publicity, at least that they be preserved for
posterity so that at an appropriate time they could be examined, for
the guidance of our Government in the future.

Now, I would say this, even though this remedy may not—though
T will no concede that it does not—but it may not reach the entire
story. That is not an argument to persuade us that we should not go
this far. Should we not take one step simply beeause we can’t complete
the entire jonrney? T don’t agree with that. T think we should go as
far as we can, and I respectfully submit that preserving, and making
a vecord of the entire information before this Watergate grand jury
will ba a huge step in the direction of preserving as much as possible
for history. ]
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Now, I'm a natural-born optimist. I'm hopeful that as this story
continues to unfold, and as the grand jury continues in its work it will
obtain more and more of the entire story, and at least to that extent,
let’s preserve those pieces of the story for the benefit of the American
people. I would like to go further, and I don’t have so much pride in
my authorship that I would resist any amendments. 1f you know some
way that you could expand the thrust of the bill, or draw a separate
bill which would reach the entire picture, you would have a very
ardent supporter in me. I would favor that.

But, this is as far as I know how to go at the present time. And also,
1 have to be mindful of the fact that it’s one thing to draw up a bill,
it’s quite another one to get it through the Congress,

Mr. Kasrenmerr. Yes. And I'm sure my friend apprehends that 1
ask the question not because I disagree with him, but because the
question 1s there, and it does constitute the full story of Watergate.
Why is this a reasonable initiative to achieve a rather illusive goal,
perhaps, in that connection.

Mr. Danterson. Well, I think, that which is implicit in the gentle-
man’s question is something—I think we are in full agreement. I
would like to go farther and obtain the entire story. This bill is not
intended to be “the” answer to that question. It is intended to be “an’
answer to a part of that question. But, it would bring into the public
record, into the public archives, a vastly greater sum of information
than we now have in the public archives, and I think that's a wort hy
goal, and that’s why I urge the adoption of this type of legislation.

Mr. KasreNMerer, I thank my friend for his answers. M. Chair
man.

Mr. Huxeare. The gentleman from Indiana, Mr. Dennis.

Mzr. Dexnis. Thank you, Mr. Chairman.

Mr. Danielson, as you point out on page 5 of your written statement,
section 3333 does apply to noncriminal activities of public officials,
the thrust of the section being that in these organized crime matters
particularly such a report can be made where for one reason or another
You can’t return an indictment.

Your bill, on the other hand, applies also to offenses against the
criminal laws of the United States, as well as to noneriminal miscon-
duet. So, it’s really quite a different thing from section 3333, which is
directed at noneriminal activities, is it not ¢

Mr. Danierson. Well, I respectfully submit it’s directed at both
criminal and noncriminal. For example, subsection 2 of subsection («)
authorizes a report to include information regarding organized crime
conditions, for example.

Mr. DexxNis. Yes, but that is not directed as against any identified
person. If you will look under B-2, that report is supposed to be not
critical of an identified person, that’s directed at general conditions.
And, as far as individuals are concerned, I submit to you 3333 deals
only with noncriminal activity.

Mr. Danierson. The gentleman is correct. T wish to disabuse the
gentleman, or any Member who may have the impression that I'm say-
ing that this bill I have before you is identical with section 3333. they
are addressed to different purposes. Section 3333 is addressed to the
situation of organized crime more than anything else. L., 16816 is
addressed to only one thing, the whole milien of Watergate. I only
wish to point out that 1 have plagiarized a substantial part of the




7l
language of Section 3333, and have melded it with the charter of the
Special Prosecutor in order to avoid creating new, foreign, unfamiliar
Janguage for this committee, and the full committee, and the Congress
to adopt.

The bill that I have before ns is not directed at what we normally
think of as oreanized crime, or any erime. I'm just using a set of verbs
as a frame of reference with which we are already familiar. This is
directed at a very specific thing, the bill before us is, and it isn’t orga-
nized crime. And, bear in mind one other litle thing, at the bottom of
page 2 of the bill, “It ought to be eminently clear here,” and up there
also, lines 6 and 7 of page 2. We have the unique situation, a former
President has been pardoned—and I'm not going into the merits
whether he should or should not have been pardoned, that’s another
subject—but he has been pardoned, he has been oranted an immunity
that is apparently impenetrable. So, could yon even say that there 1s
any criminal activity ¢

Let’s just assume, only for the sake of debate, that the facts would
show that former President Nixon was responsible for some ordinary
criminal activity. Under existing law there is no way that you could
make that activity criminal because, apparently, the pardon is full,
complete and unconditional. But nevertheless, the conduct is conduct
which under ordinary circumstances, and under my hypothesis, would
be eriminal.

Mr. Dexxis. Well, T certainly agree with you that the section 3333 is
directed at an entirely different situation from your bill, and that's
why I query, I guess, why section 3333 procedures arve appropriate for
this essentially different situation.

[ point out to you, for instance, to take advantage of the civil rights
safeguards provided in section 3333, you would now have to practically
have a minitrial before the Watergate grand jury, held in secret, in
order to do that because the person who would be named, and the
witnesses he would want to call, and so on, have not presumably
appeared before a Watergate grand jury at this time.

So, you would have to start back and go all over, conduct a trial
before a grand jury in order to even invoke the safeguards of section
3333 which you rely upon. Isn’t that true?

Mr. Daxiersox. Well, there is a great element of truth in the gen-
tleman’s question. I'm thinking of the concept of due process, of the
concept of civil rights, Due process is, as I understand 1t, if you want
to reduce it to a very simple level, is that a person should haye notice
of anything that is charged against him, or sought to be charged
against him; he should have an opportunity, the right and the oppor-
tunity to appear and tell his side of the story, In other words, nothing
should be done behind his back, it ought to be out in the open. Now,
if a person has a right to appear and doesn’t appear, after he's gotten
notice, that’s his judgment. But he should have the right to appear;
he should have notice : he should have the right to eall witnesses on his
own behalf. When we have achieved those ends, I submit, we have
achieved due process.

Now, I admit that is a pretty simple exposition of due process, but,
T’ll also submit that it is :\lbnut, right. That’s the essence of due process,
notice; opportunity to appear; opportunity to call witnesses on your
own behalf; opportunity to respond with facts and law, in other
words, a chance properly to defend yourself.
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Mr. Dexxis. Well, the chairman tells mo my time is elapsed, so I
won't——

Mr. Daxtersox. If I had time to vield to the gentleman, T would.

Mr. Dexyis. I'm sure the gentleman would, and I appreciate his
courtesy. I think he and I did a fairly good job to bring the facts of
this matter out already, that’s another one of the reasons which makes
mo doubt the necessity of the gentleman’s measure. But. thank the
Chair.

Mr. Hu~eate. The gentleman from California. Mr. Edwards.

Mr. Epwarns. Thank you, Mr. Chairman.

I thank the gentleman from California for his very important con-
tribution this morning. The information that you would like to see
made public has to do with eriminal activity that is somehow or other
protected from disclosure, or from the criminal justice system either
by the President’s pardon. or by immunity; is that correct ?

Mr. Daxtersox. Well, if the gentleman pleases, it goes a little further
than that. You will find that on page 1. lines 9. 10 and following, T
not only talk about offenses against the criminal law., criminal act ivity,
but T also speak of noncriminal misconduct, malfeasance. or misfea-
sance in office. As the gentleman knows, this includes a much broader
spectrum than eriminal.

I’ve been a prosecuting attorney, I have handled the grand jury. the
Federal Grand Jury for the Southern District of California during
one term of court, and T know full well that our procedures then are
followed in many courts today. There are many cases which come to
the attention of the prosecuting attorney and the grand jurv which
for one reason or another do not become the subject of an indictment.

Just the good judgment of the 1.S. Attorney oftentimes results in a
decision that the ends of justice would not be firthered by prosecution,
even though, technically, there may be a violation : many situations
come up, Likewise, that which starts off as an apparent violation of
the eriminal laws, turns out to be. when you get into it further only
some very unsavory conduct, something that would not become a pub-
lic official at all, as a matter of fact something that would be detri-
mental to good government, but it falls short. for one reason or an-
other, of being an actual violation of the criminal laws; so, there is no
prosecution. But, it would be noncriminal misconduet. or malfeasance,
or misfeasance in office by an elected or appointed officer or employee.

So, it reaches further. T would think the entire milieu of Wa tergate,
as this committee has read it, seen it, heard it for months. There are
many situations in which the conduct of somebody in our government
was abhorrent to the principals to our government, was detrimental to
it, but they might not reach the level of criminal misconduet. And 1
think that there should be, as a great civies lesson for all time, for the
people of the United States, there should eventnally be a public
record of this, as a guide if nothing else, to what we expect from our
public officials in the future.

Mr. Eowarps. You are talking more about what a congressional
committee is supposed to do in its oversight responsibilities, rather
than the traditional role of the grand jury; isn’t that correct?

Mr. Danmersow. T definitely am speaking of something in addition
to the traditional role of the grand jury. The traditional role of a
grand jury under the Federal Rules of Criminal Procedure does not
permit a report. The portions of our Federal Rules of Criminal Pro-
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cedure relating to the regular grand jury, the standard grand jury,
are not even in our codified criminal code, they are in the Federal
Rules of Criminal Procedure under rule 6, and there is no provision at
all for a report.

I can remember many, many, many times when I was a prosecuting
attorney, we had a very distinguished judge in the southern district
of California, Judge Leon Yankwich who, every time he impaneled
a grand jury, gave them about an hour long lecture on the fact that
(Ilv_ were not comparable to a California State grand jury, entitled
to explore into every 1 ramification in government, J.Iul report on any-
thing they want. They could not become a runaway grand jury, but
they must confine their reports to violations of the criminal laws of
the United States.

Now, that is our traditional role of a grand jury under Federal
Criminal Procedure. But, the (lurmizud Crime Control Act of 1970,
in which I find section 3333 of title 18, puts in this other element of a
report on nonceriminal eonduct.

Mr. Dexnis. Would the gentleman yield to me briefly for a
conunent

Mr. Epwanps. Yes. Of course I will.

Mr. Dexxis. I don’t want to take your time. T just want to ol serve
that there is a m}ml reason for not having the Federal grand juries
have a right to issue reports, normally. And the reason is that their
business is not to accuse people unless they’ve got a criminal offense.
We all know that the grand jury usually reflects the prosecutor. And
if you get grand juries going around making general borrowed con-
demnations of the American people, what you are really doing is
just letting some U.S. attorney somewhere say what he thinks is moral
and right, and condemning everybody that disagrees with him. And
that’s why we don’t let them do that,

Mr. Epwarns. Tet me follow that up with an observation that
bothered me. We have the prosecutor, Federal prosecutor arranging
for immumity with a particular witness who is probably subject to the
criminal justice system for a erime.

Myr. Danterson. Who would otherwise be.

Mr. Epwarns. He makes a deal, we'll call 1t a deal with the pros-
ecutor that he gets immunity, but usnally he gives something in return,
and that is his | testimony. So, immunity is trmntu(l But now we come
along and pass a law that allows the wmml jury to make an end run
around the grant of immunity and it all comes out anyway, and the
person who “has been granted immunity has, as our colleague from
Indiana deseribed, a minicriminal trial ; but it's without the safnguards
that the eriminal justice system would offer.

Mr. Daxierson. I'm most pleased that my eolleague from California
is on this committee because I can assure you, Mr. Chairman, so long
as he is on this committee, there will be absolutely no erosion of civil
rights: and I favor that. However, I'm pleased to respond to the gentle-
man. The grant of immunity is not some kind of a baptism, he is not
washed clean, it is not a fiat that this man is above and beyond all
eriticism, that he has done no wrong. It doesn't make him, to use the
old cliche, as pure as the driven snow on the chapel roof.

It merely means that he has bartered away some testimony that he
might otherwise have withheld or given, and he has been given a pass,
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a weekend pass, he doesn’t get prosecuted this time. But, it is not a
finding that he is above reproach. He may have been guilty of the most
horrible conduct, the most terrible conduct. And the fact that he doesn’t
have to go to jail, he doesn’t have to stand trial, is quite a benefit, and
he has found it worthwhile. He is willing to give up his testimony in
exchange for staying out of the prison, or the jail, or whatever it may
be.

- I'm not going to go into the merits of immunity. As a matter of fact,
I'm not satisfied that our immunity statutes serve a real good purpose
in the long run. There is something about the immunity statutes that
reminds me very much of coercion, it’s almost like a gun at somebody’s
head : you testify, or else. I don’t like that, and I don’t think that the
gentleman likes that either.

But, we shouldn’t be so naive, or so super-hyper conscientious as to
deceive ourselves into thinking that becanse somebody got immunity
he is thereby innocent above reproach. He isn’t even pardoned. He may
be a scoundrel, but he’s gotten immunity and therefore he can’t be
prosecuted.

All T seek, and all that we have a right to seek is that the truth be
known. The Watergate situation struck so close to the heart of our
system of free government that I submit that the least we can do is do
our very best, to take every necessary, reasonable step to preserve all
of the evidence and all of the stories of these events for future
generations.

Believe me, sir, the wounds of Watergate are still festering, and they
will never heal unless we lance them open and drain them out, and
let them heal from the bottom up, otherwise they are going to scar
over and we will never have recovered, and our country will never be
as good as it used to be. We must bring this story out, and we must
do 1t as effectively and completely as possible.

Mr. Epwarps. Thank you very much.

Mr. HuneaTe. The gentleman from Maryland, Mr. Hogan.

Mr. Hocan. I have no questions, Mr. Chairman.

Mr. Huneare. The young lady from New York, Ms. Holtzman.

Ms. Horrzaran. Thank you, Mr. Chairman.

Thank you, Mr. Danielson. I share your views that the full story
has not been told, the whole story of Richard Nixon’s misconduct in
office, criminal or otherwise, and that there is additional information
that has not yet been brought to light in a number of areas.

I think that what you are groping for here is the most appropriate
vehicle for documenting the story in its entirety, or as much of the
entirety as we can figure out getting at this time. T gather it is your
impression that to empower the Special Prosecutor to make that kind
of report would violate the canons of ethics and would create a prob-
lem. In other words, it's an undesirable route, and possibly an im-
proper route to require the Special Prosecutor to make the kind of
report you are asking the grand jury to make.

Mr. DantrrsoN. Yes, I do. The answer precisely is “Yes.” I would
like to elaborate briefly.

This ties in very much to the comments of the gentleman from
Indiana, Mr. Dennis, relative to the role of the grand jury; and in-
cidentally, I want to associate myself with those remarks. Unless we
have some safeguards, he pointed out a very critical thing. An over-




zealous U.S. attorney, one who might seek publicity, or whatever, or a
vindictive sort of person, could very easily bring prosecutions against
someone against whom there should be no prosecution. I think that it's
important that we have these restrictions.

Now, on the whole story :

Ms. Horrzaran. That's a separate question, whether or not the
orand jury is the proper vehicle for it. What.I'm asking is: in your
judgment. is the Special Prosecutor not the proper person to be charged
with the duty of making a report? Is that your basic conclusion?

Mr. Daxntesox. That is my belief. If the gentlewoman would please,
I would like to point out on pages 6 and 7 of my written statement, on
page 6, canon 7, the canons of professional ethics of the American
Bar Association provides that:

“A lawyer should represent his client zealously within the bounds
of the law.” Now, that’s a first position. Within the bounds of the law
means to me not only that he may not violate the law himself, but that
his elient may not, with his cooperation.

And then we go on to the American Bar Association’s disciplinary
rule No. 7, on page T of my statement, and you find that the areas in
which an attorney is associated with the investigation of a criminal
matter—and I expect that includes Mr. Jaworski in this case—may
not make public statements except as provided here in canon 7:

A lawyer participating in or associated with the investigation of a eriminal
matter shall not make or participate in making an extrajudicial statement that
1 reasonable person would expect to be disseminated by means of public com-
muniecation and that does more than state without elaboration:

(1) Information contained in a publie record.

(2) That the investigation is in progress.

(3) The general scope of the investigation including a description of the

offense, and, if permitted by law, the identity of the vietim.

(4) A request for assistance in apprehending a suspect or assistance in other
matters.

(5) A warning to the public of any dangers.

I feel that Mr. Jaworski is governed by that. If T were in his shoes I
would be governed by that, and I think my bill seeks to achieve the
purpose which needs to be achieved without violating these rules.

Ms. Hovurzaran. And you think a report of this nature that would be
submitted by the Special Prosecutor to the court, for example, would
be an extrajudicial statement that would be prohibited by that canon
that you quoted ?

Mr. Danterson. I feel that it would, ma’am. T feel that it would to
this extent, using the words “extrajudicial statement.” I'm of the
belief that this was drawn up and intended to encompass only a matter
directly related to an information, or an indictment, in other words, a
criminal prosecution, rather than some collateral matters.

Ms. Horrzyax. Well, let me ask you another question, then. Why
do you think that the grand jury is a better vehicle than, let’s say, a
commission for the purpose of documenting the record ?

Mr. Daxterson. Well, I respond as follows: The grand jury is
already in existence; the grand jury is the body which has heard this
testimony for—I don’t know how long, 18 months, or more. They have
the records, they have the information. It would seem to me it would
facilitate the communication if they made a report, rather than dele-
gate it, again, to someone else.
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Ms. Horrzyax. I'm not necessarily disagreeing with you, but I
thought it important to get some of your views on the record. I have
one additional question which is

Mr. DanmersoN. May I, ma'am, interrupt, I would like to state
another good reason to leave it with the grand jury. We have all had
experience with commissions. If the new commission were now to be
appointed, would we not have the same situation as when a President
appointed a commission to study the John F. Kennedy assassination
or when one was set up to study the causes of civil unrest, and the like.

You are immediately subject to criticism. Well, they picked a few
old cronies here, and a few old cronies there, This erand jury is just
“Mr. and Mrs. District of Columbia,” they are citizens taken from
every walk of life; they have already demonstrated they do a fairly
good job. In fact, I'm proud of the way they have done their job, I
think 1t’s excellent. I think they are the logical people to make a report.
and it would shorten time so much, they already have it, they don’t
have to seek it out.

I appreciate the gentlewoman yielding to me there.

Ms. Hovrzyax. I just have one final question—I have a few others,
but this is something else that concerns me perhaps a little bit more
than others. Why is the grand jury’s report not limited simply to
Richard Nixon?

The reason I ask you this is that if the grand jury were to come
forward with a report respecting offenses against the eriminal law
of the United States in this whole area of jurisdiction, it may be that
the grand jury would come out with a report that some person had
committed, in the grand jury’s opinion, a criminal offense. even though
that person may well have been acquitted in a trial.

Is 1t the focus of what you are saying that we want a report docu-
menting Richard Nixon’s activities, rather than everybody else’s, or
am I misinterpreting your statement ?

Mr. DaniersonN. I hope I can remember all of those questions
because they are good ones. But, you mentioned one. suppose this
grand jury should report that Mr. X was engaged in criminal activity.
but he’s already been tried and acquitted.

If he has already been tried and acquitted, he must have been
charged, an indictment has already been brought, or an information.
He’s been tried, he’s been acquitted. The very fact that the grand jury
brought an indictment in the first place is a’ report by the grand jury
that they believed him to be quilty of eriminal misconduct. otherwise
they couldn’t bring in the indictment.

5o, I think that that question sort of answers itself.

I don’t know that I can remember all the subdivisions of the ques-
tions. Would you give me another one ?

Ms. Horrzaan. It was really part of a question asking whether you
really wanted the report limited to Richard Nixon’s misconduct.

Mr. DantensoN. No, I do not want it limited to Mr, Nixon, I
definitely do not. I don’t want this even to appear that it’s limited to
Mzr. Nixon, though he is included.

For example, when the entire story is told, I'm just certain that there
will be evidence that other persons participated in some of the activity
involved. Let’s use something with which we are all familiar, not




necessarily to point a finger, but to illustrate because we alveady know
these things.

We know that Mr. Strachan, for example, participated in some of
the activities, though he was not a policymaker, he was an implementer
for Mr. Haldeman. We already know about Mr. Strachan, so T don’t
hesitate to use his name. Now, there may be others in similar eapacity
who carried out the instructions of pm:p]u at a higher level. Now, at a
certain level you cut off the investigation because the\ are just super-
numeraries. But, there is a level of employee, implementer, which is
below the lmln\m ker and above the taxicab driver who probably
should be brought out. We have to delegate that to someone, and I
think the "‘ldll(l jury is the right person.

We all know a name, we know a Larry Iighy. Now, in our long
deliberations Mr, Higby’s name came up frequently. He was appar-
ently one or two steps down the ladder from Mr. Strachan, but in that
same chain of command. I don’t know, I'm not taking on Mr. Highy,
I m tl\ ”1“' to 'rl\ e you an X1 l‘ll]il]f"

Mayhe a full story would name such a person. Maybe it wouldn’t.
Now, if it didn’t and T were Mr. Higby, T would be highly pleased
because once that story is out and it shows I'm not involved, it doesn't
name me, I could for all time point to that report and say, “Look,
they told the whole story, and I'm not named.”

I remember now the first part of the lady’s question, that she does
not believe the whole story has been told, and I don’t either. But, I
don’t know that it hasn’t been told, and I think that’s one of the values
of this report. I have no fear of any consequences if the whole story
is told and establishes only that which we already know about it. In
other words, if it goes no further than it has, I'd be happy. I do not
believe that to be the case.

But, if someone could reassure me and the American people for all
times that the whole story has been told, think of the speculation we
would avoid. People are still, today, de!_mtmg who killed John F.
Kennedy. Let’s tell the whole story.

Mr. Hu~carte. The time of the gentlelady has expired. T yield 2
minutes of my time to the gentleman “from Wisconsin, Mr. Kastenmeier.

Mr. Kastexserer. I thank the chairman, and I will be very brief
beeause I know we have other witnesses.

But, as I read the bill, lest someone believes that this mandates a
public report in a time certain, it merely says that the grand jury
may, with the concurrence of the majority, submit to the court a report ;
not necessarily even a public report. T here is no time certain, but pre-
sumably during a time during which its term may be extended by the
court.

And therefore, even though you pass this legislation, is it not a fact
that the grand jury could decide not to issue the report; that the court
could decide not to extend its term for that purpose; or indeed, the
court could even suppress the report, as far as making it public?

Mr. Daxterson. Let me answer those questions sequentially, if T
can.

There is in effect—there is a practical time certain. It is not a time
certain, but as you know from civil law, it’s considered certain if it
can be caleulated. Now, in line 6 of page 1 it says that the report shall
be submitted “upon completion of its term.” That term is going to
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expire one of these days, it's bound to. If not, this will be the first grand
jury in human history that didn’t complete its term. It's going to
expire.

Now, it is true, the discretion is in there. Maybe the committee would
like to eliminate that discretion. I submit that the committee should
not. I submit that if this grand jury collectively—and don't forget,
this is up to the concurrence of a majority of the members—if the
majority of the members of the grand jury feel that they do not have
a story that needs to be told, then I think they should not be compelled
to state one.

But, if a majority does concur to issue a report, then I think they
should have the right to do so.

Mr. Huneate. I have one brief question, and we have our colleague,
Mr. Stark, waiting patiently.

What would you think about the publication of the grand jury
report filed with the Judiciary Committee, the so-called “Suifease
Papers.”

.\IIr. Daxieson. I'd like to see them. I have not been through that
whole suitcase.

Mr. Huneate. Would you consider it authorized ?

Mr. Daxterson. I beg your pardon?

Mr. Honeate. Would you consider publication authorized ?

Mr. Danterson. Yes. I think they should be made available. T don’t
know if I understand your question exactly, but my attitude is, I
think this information should be made available.

Mr. DexNis. Mr. Chairman, would you yield for a comment ?

Mr. HuNeate. Yes, Mr. Dennis.

Mr. Dexnis. I would just like to point out for the record, I think
I'm correct, under section 2 of Mr. Danielson’s bill, in the event that
the grand jury does submit the report, then the court shall proceed as
if it were a report submitted under section 3333

Mr. DanteLson. Right.

. Mr. Dexxis [eontinuing]. Which definitely contemplates publica-
tion,

Mr. Daxterson. Tt contemplates publication, but it does permit the
court—in fact, it requires the court to find that there was due process;
to find that there was a preponderance of evidence. I think it builds
in, it incorporates a good number of safeguards. Enough, I believe,
even to satisfy my colleague from California, Mr. Edwards, who I
know is assiduous in his desire to protect civil rights, and I commend
him for it.

Mr. Hoxcate. The Chair would like to express the committee’s
appreciation to the gentleman from California for his thorough job.
I don’t know where you went to law school, but T think I wish I went
there, Mr. Danielson.

I appreciated your warning concerning our proceedings and the
farmer’s daughter, In my case that warning comes 30 years too late.
I'm the traveling saleman’s son who married the farmer’s daughter.

Mr. Danterson. Well, I’d say, don’t do it again, Mr, Chairman.

Mr. HonNeate. All right. I shall employ all the caution I have
learned in dealing with it.

Thank you very much.

Mr. DaxteLsoN. Thank you.

[The prepared statement of Hon. George Danielson follows:]
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QraTEMENT OF HoN GEORGE DANIELSON, A REPRESENTATIVE 1IN CoNGRESS FROM
THE STATE OF CALIFORNIA

AMr. Chairman, 1 am appearing here today in support of legislation I have
introduced, FLR. 16816, to give the Watergate grand jury the authority to file
with the U.8. Distriet Court for the District of Columbia, a full report on its
investigation, which would become a publi¢ record. The report would cover all
matters which are under the jurisdiction of the Watergate Special Prosecution
Force,

The purpose of my bill is to assure that the full story of Watergate is told,
and that the public has full access to all the relevant facts, My approach is
different from some of the other proposals before the subcommittee, in that it
calls for a report to be filed by the so-called “Watergate” grand jury, rather than
by the Special Prosecutor.

My bill is designed to accomplish three prime objectives:

1. complete public disclosure of all the relevant facts of the Watergate
affair, and the actions of all the parties to that affair;

9. the protection of the rights of all the persons who participated in the
Watergate affair, including the rights of former President Nixon; and

3. full compliance with the Canons of Professional Ethics of the Ameri-
can Bar Association, by whieh Special Prosecutor Jaworski, and all
attorneys, are bound.

1. COMPLETE WATERGATE DISCLOSURE

We find ourselves today in a situation where almost all of the avenues leading
to complete Watergate disclosure have been closed by various legal happenings.
Of utmost public importance is a full disclosure of the role in Watergate
played by former President Nixon, The President is the most public of all publie
officials: his conduct, or misconduet, his stewardship of the office of the Presi-
dency is a matter of prime concern fo all of the American people, of this genera-
tion and of future generations. The American people have a fundamental and
inalienable right to a full accounting for his public trust by each and every
I'resident. }
The completion of the impeachment process would have resulted in such an
accounting, but that was aborted by Mr. Nixon's resignation from the Presidency.
The eriminal proceedings likewise would have brought about full disclosure, but
they were cut short by President Ford's pa rdon of former President Nixon. Even
the disciplinary proceedings before the State Bar of California were terminated
* following Mr. Nixon's resignation from the bar, and 1 submit that Mr. Nixon
tendered his 11th hour resignation from the bar for no reason other than to
prevent the truth concerning his activities in recent years from coming to light.
For more than two years, the coverup consisted of withholding evidence from
the appropriate anthorities. It is no longer thusly limited—it is now an attempt
to conceal that evidence from history.

My bill would unwrap that evidence, by giving the Watergate grand jury the
authority to write a final public report on its entire investigation. The scope of
the report proposed in my bill closely parallels the scope of the duties of the
Watergate Special Prosecutor. It would include offenses against the United
States arising out of the unauthorized entry into Democratic National Committee
Headgnarters at the Watergate ; all offenses arising out of the 1972 Presidential
Election for which the Special Prosecutor deemed it necessary and appropriate
to assume responsibility; allegations involving former President Nixon, mem-
hers of his White House Staff, or his appointees; and any other matters which
the Special Prosecutor consented to have assigned to him by the Attorney
General. In addition, the grand jury would have authority similar to that of a
gpecial grand jury summoned pursuant to Chapter 216 of Title 18, U.S. Code
[18 U.S.C. Secs. 3251-3334], to include in its report matters relating to non-
eriminal misconduet, and malfeasance or misfeasance in office by elected or
appointed public officials. Title 18, Section 3333, authorizes such a report with
respect to “appointed” public officers or employees ; H.R. 16816 specifies “elected
or appointed public officials.” The latter authority is necessary because
Mr. Nixon, by reason of the full, free, and absolute pardon which was granted to
him on September 8, of this year, is probably immune, even from being charged
with llaving committed any offense against the criminal laws of the United
States.

1 Bx parte Garland, 1867, T1 U.S. (4 Wall.) 333, 18 L. Ed. 366.
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My bill is necessary, because in the absence of statutory authority, no report
submitted by the Watergate grand jury could shed light on the role of Mr.
Nixon in the Watergate affair. The well settled rule is that, in the absence of
statutory authority, a grand jury has no right to file a report reflecting on the
character or conduct of public officers or citizens, unless it is accompanied or
followed by an indictment.® That is becanse an indictment provides the accused
with a vehicle for resolving the charges in an appropriate judicial proceedings—
a criminal trial. Without an indictment, the accused cannot have the charges
resolved.

2, OBSERVANCE OF CIVIL RIGIITS

In the past, our committee has grappled with the problem of permitting a
grand jury to write a report which is eritical of an/individual, but which is not
accompanied or followed by an indictment. As you know, Title I of the Organized
Crime Control Act [Title 18, U.S.C,, Secs. 3331-3334] passed in 1970, provides
that a grand jury may submit a report to the court on moneriminal activities
of a public official provided that certain protective procedures sire observed.
Those procedures, which are set forth in 18 .8 C. See, 3333, are incorporated
fully into my bill by reference. My bill, H.R. 16816, provides that any person
who is named in the report but who has not been indicted will have the oppor-
tunity to call a reasonable number of witnesses on his own behalf before the
grand jury. He further is entitled to prepare an answer to the report containine
4 statement of the law and facts which constitute his defense to the charges
made in the report. The report must be supported by a preponderance of evidence,
The conrt would further have the authorify to seal the report if due process has
not been complied with, or if publication of the report would prejudice the fair
consideration of any pending eriminal matter,

In short, the persons named in the report but who are not indicted would
have more rights with respect to the grand jury, under my proposed bill, than
those persons who are indieted.

8. THE SPECTAL PROSECUTOR

In an effort to clarify the record of the Watergate case, eight members of fhe
Senate Judiciary Committee wrote a letter to Special Prosecutor Leon Jaworski,
asking that he disclose those charges which would have been made against
Richard Nixon had he not been pardoned. Mr, Jaworski, however, respectfully
declined to list those charges. The Special Prosecutor’s office has announced his
opinion that it would be improper for any prosecuting attorney to exceed the
scope of his responsibilities, which is to prosecute criminal offenses in court, and
not to make aceusations in the arena of publi¢ opinion. Mr. Jaworski's role is
to prosecute—not to persecute. He is guided and governed by that principle,
and I respect him for it,

Moreover, Canon 7 of the Canons of Professional Ethics of the Ameriean
Bar Association provides: “A 1a wyer should represent his client zealously within
the bounds of the law.” That canon does not only mean that a prosecutor must
personally obey the law ; it means that he is to represent his client—the people—
only within the framework of the procedures which our society has developed,
and which has been handed dewn from generation to generation—the framework
of our system for the prosecution of eriminal cases, the system of our courts.

In addition, ABA Disciplinary Rule T-107(A) which was promulgated under
Canon 7 provides :

“A lawyer participating in or associated with the investigation of a eriminal
matter shall not make or participate in making an extrajudicial statement that
a reasonable person would expect to be disseminated by means of public com-
munication and that does more than state without elaboration :

“(1) Information contained ina publie record.
“(2) That the investigation is in progress,
“(3) The general scope of the investigation inclnding a deseription of the
offense, and, if permitted by law, the identity of the vietim.
“(4) A request for assistance in apprehending suspect or assistance in
other matters,
“(5) A warning to the public of any dangers.™
I submit that legislation authorizing or directing the Special Proseentor to
make charges and public accusations against former President Nixon—charges

#88 Am. Jur. 2d, Grand Jury, See. 30 (p. 976).
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which ecannot be brought to a judicial resolution—could very well place Mr.
Jaworski in a position which conflicts with the rules I have just outlined, and
which govern Mr, Jaworski and all members of the legal profession.

Instead, my legislation permits the grand jury to report erimes and mis-
conduet within a framework already authorized by Federal law, and with
ample procedural safeguards for the rights of all concerned. It would aceomplish
all three of the objectives I have outlined, and make the full story of Watergate
a public record.

Mr. Huxcate, We are pleased to have with us Congressman Stark
of California. You have a prepared statement, I believe.

Mr. Stark. Yes, Mr. Chairman, I do; and I’ll try and paraphrase it.

Mr. Hoxeare. Without objection, we will make it part of the record
at this point, and you may proceed as you see fit.

TESTIMONY OF HON. FORTNEY H. STARK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Srark. Mr. Chairman, I appreciate the opportunity to testify.
As a nonlawyer, I'm here to urge you, as Mr. Danielson did before me,
to see that the American public gets the truth.

Like most of you I have received an avalanche of letters, telegrams,
phone calls, and pleadings from my constituents since the pardon.
They want to know why former President Nixon received special
treatment. They want to know—does the pardon, coming as it did
before any indictment, imply that some men are above the law. These
are questions that T have heard time and time again, and I think that
the thread that runs through these questions is, will we ever learn the
whole truth about Watergate. T would like to center my remarks on
that particular point because it's the erucial question, I think, before
yvou today.

The outrage that followed the Nixon pardon wasn’t based, in my
opinion, on any desire for revenge; the protests weren’t made out of
malice. T think many Americans hoped that the President would never
be in danger of going to jail, but our colleagues our constituents, the
press, they all eried out for the truth, the whole truth and the com-
plete truth about break-ins, buggings, bribery, all of those sorts of
activities that have come to be called Watergate.

The pardon seems to present a road block to the judieial process
which T had felt would provide us with all the facts. Although it’s
possible that Mr. Nixon may still testify in various court proceedings,
it's unlikely that this limited presentation will yield the complete story.
And with that avenue more or less closed, it’s up to Congress to insnre
that the public will have the full facts. The exact manner, in which
these facts are presented is of secondary importance. If the Special
Prosecutor ean provide us with a definitive report: if the subpenaed
tapes are released to the public: if the House Judiciary Committee,
or a special select committee holds extensive hearings, any of these
alternatives or a combination will bring out the truth.

Now, I'm particularly pleased that President Ford has agreed to
appear before your committee and answer your questions. His appear-
ance could very well prove to be the catalyst that will bring out the
truth which we all so urgently need.

T urge you to question Mr. Ford closely. With all due respect for the
President and the Presidency, your first allegiance in questioning Mr.
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¥ord is not to the Presidency, nor to political politeness, but to the
American people who are going to be looking to you to find the answers.
I am concerned that Americans know what crimes Mr, Ford thinks
Mr. Nixon was pardoned from. Let's hear from President Ford of
his own understanding of I.T. & T., and the milk deal, and the use
of CIA and FBI agents involved in domestic-political processes. What
did Mr. Ford think was wrong with what Mr. Nixon did because that
could very well establish the kind of legislative hist ory by which future
Presidents can be guided.

I'm afraid if nothing else works, if it appears unlikely that any
alternative course will answer all these legitimate questions, that some
Member—and if no Member, then I, will of necessity take to the
floor, prior to election, and call up your impeachment resolution as
outlined in Committee Report 93-1305. for a vote before the full Honse,

This action, again, would not be taken out of malice, however an im-
peachment vote and a trial in the Senate may prove to be the only way
that history properly records these events. but 1 certainly hope not.
I think that’s the position that you people are facing. This committeo
has labored with tough decisions and after considering all available
data you voted to remove the President. T doubt that there are many
Americans who don’t believe that Mr. Nixon is guilty of impeachable
offenses, and perhaps convietable erimes.

The truth of time is such, however, that if we fail to provide a de-
finitive account of the events of Wateroate they will become blurred
and their meaning uncertain. I don’t want a Clifford Irving to write
the story of Watergate for my children. T want the Congress, and
I want the courts to provide the facts. You have heard that time and
time again that we have a duty to provide the truth. and I firmly
believe the American people deserve definitive action from their elected
Representatives in Congress.

1 can’t urge you in strong enongh terms to proceed with your in-
vestigation, and to explore every alternative available. and to begin
the congressional process which will bring the facts before the Amer-
ican public in clear, concise terms. Tt's vour obligation and your respon-
sibility to do thus, just as it’s my obligation and my responsibility to
urge and support whatever actions you decide to take.

Thank you for letting me add my words to your testimony.

Mr. Huxeare, Thank You very much for your appearance, and for
Your testimony today, Mr. Stark.

Mr. Smith?

Mr. Smrra. Thank you, Mr. Chairman.

Mr. Stark, T do add my thanks for your testimony today, and for
the thrust of your bill, your proposal: and those who are associated
with you in this proposed legislation, to arrive at. it's possible, arrive
at the truth of Watergate. 1

Mr. Stark. Thank vou.

Mr. Huxcate. Mr. Kastenmeier?

Mr. Kastexyerer. Thank you, Mr, Chairman.

I want to weleome our friend from California, T have no questions,
other than to observe that the witnesses. both gentlemen from Califor-
nia, Mr. Danielson and Mr. Stark, I note. have cantioned the com-
mittee in terms of the appearance of the President. not to be taken
in by him. And apparently this is a commonly perceived apprehension
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that Members, and perhaps the public have, that we will not deal as
candidly and forthrightly and tough with the President as we must
under our mandate. And I assure the gentleman that we will.

Mr. Stark. Thank you.

Mr. Huneate. The gentleman from Indiana, Mr. Dennis.

Mr. Dexwis. I have no questions, Mr. Chairman.

Mr, Hu~care. The gentleman from California, Mr. Edwards.

Mr. Epwarps. No questions, Mr. Chairman, but I want to thank
my colleague from northern California—the other Californian being
from southern California—for his contribution. And I assure him, 1
certainly trust that we will listen to your admonitions and very good
advice, and will do a thorough job in this important hearing that we
are going to have, I presume next week, at which the President will
be the witness.

Thank you.

Mr. Huxeate. The gentleman from Maryland, Mr. Hogan.

Mr. Hocax. Thank you, Mr. Chairman.

I don’t think there 1s any doubt that the story of Watergate is going
to be told, has been told, and every shred of information related to the
case is going to receive public scrutiny.

I'm sure that our friend from California realizes that the Special
Prosecutor is already mandated to issue a report, whenever that might
be. I'm sure he also shares my concern that the rights of other de-
fendants in those trials not in any way be impaired by our effort to
bring the story of Watergate to public scrutiny.

But, T do want to say, and 1 say it kindly because I do have a great
deal of respect for the gentleman from California and the previous
witness from California, that it troubles me very much that we have
reached a point in time where we in the subcommittee are about to
have the President of the United States appear as a witness on a
legislative matter—and I might say that’s the first time that’s hap-
pened in over a hundred years—rather than applaud the action of the
President, in coming in recognition of the equal power of Congress
in our Federal Government, rather than applaud that, we are warned
to make sure that we are not hoodwinked by the President of the
United States. And. don’t allow him to come here and mesmerize us,
and lure us away from our responsibility.

That really troubles me very much becanse everybody on this com-
mittee, and everyone in this Congress, knows the President as a
personal friend; and they know the depth of his integrity and his
honesty. and his candor. And I just don’t think it’s fair to issue those
kinds of warnings with what is really a historic event.

Mr. Stark. I share the gentleman’s concern. I suppose it's unfor-
tunate, particularly for those of us who may not have had the privi-
lege of serving with the President for very long in the House, that
all we can base our worry about lack of candor on is previous holders
of the position, and that creates our concern. We have seen it from
many members of the executive branch in all areas—a lack of concern,
and a lack of candor. The Secretary of State telling us what the CIA
did in Chile; and the Secretary of Defense telling us why he called
military alerts.

There are some who wonld contend that we have been consistently
lied to, and I would not like to see that perpetuated. We have a new
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administration, and T hope that we could do away with the lack of
candor, and the lack of honesty that existed in the previous one.

Mr. Hocax. Well, I certainly share the gentleman from California’s
hope. And I certainly agree that the deception, and the dishonesty,
and the lack of candor in the immediately previous administration
does give one cause to be suspicious. But I think that's unfortunate.
L think that we ought to give the new President the benefit of the
doubt, particularly because we do know his own particular character,
so that we are not going forward and trying to solve the problems of
the country with mutual distrust, rather than mutunal confidence and
trust.

Mr. Stark. T agree with the gentleman and share his remarks.

Mr. HoNGate. The gentlewoman from New York, Ms. Holtzman ?

Ms. Hourzaaw. Thank you, Mr. Chairman.

I think what my colleague from California—and T want to thank
him for his testimony—is trying to say is that we don’t have the
system that exists in England, where the legislative branch freely
questions the Head of State: and perhaps in prior administrations
the Congress felt in too much awe of the Office of the President.

[ think that Mr. Ford’s coming here will hopefully be a long step
in correcting the balance between the two branches and permitting
a free flow of information with full candor between both branches.
I think that was the thrust of his concern. and 1 certainly look for-
ward to seeing that happen.

I have no other questions, or comments, Mr. Chairman.

Mr. Hoxearr. T thank the gentlelady.

Mr. Stark, I'd like to tell the chairman. your committee really has
been riding the crest of a great wave of history; and I hope you keep
right on top.

I want to thank you very much for a chance to be with you today.

Mr. Huxcate. Well, it has 435 legs for support, that’s the secret of
it, Mr. Stark. I thank you and appreciate your testimony. As we quest
for the truth, we also want to read Oedipus Rex onee a vear, Thanl
you. sir.

Mr. Stark. Thank you.

[The prepared statement of Hon. Fort ney H. Stark follows:]

STATEMENT oF Hox. Forrxey H. (PETE) STARK, A REPRESENTATIVE IN CoONGRESS
Fros THE STATE OF CALIFORNTA

Mr. Chairman and members of the committee, T appreciate this opportunity
fo testify before your committee. The number of bills and resolutions which have
been introdnced since President Ford’s decision to grant a full and complete
pardon to Richard Nixon is only one of many indications we have that the
“Watergate episode” is not yet resolved,

Like many of my colleagues, T have received an avalanche of letters, telegrams,
and phone calls from constituents who all ask basie, eloquent questions—why did
Richard Nixon receive special treatment? Does the Nixon pardon, coming as it
does before any indictment. let alone conviction, for erime had been rendered,
imply that some men are indeed above the law? Will we ever know the whole
truth about Watergate?

I'd like to center my remarks around that last point becanse T believe it is
the erucial question before this committee today, before the Congress, and before
the Nation.

The outrage which followed the Nixon pardon was not hased on individuals’
desire for revenge, The protests were made not out of malice toward the former
President—in fact, T doubt if there are many Americans who actually wished to
see Mr. Nixon behind bars—howerver, our colleagues, onr constituents and the
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press have rightfully cried out for the truth, the whole, full and complete truth
about Watergate.

The pardon prevents the judicial process from providing us with the faets.
Although it is possible that Mr, Nixon might still testify before either the
Watergate conspiracy trial which beging today or in some other court in the
future, it is unlikely that this limited presentation will yield the complete
story.

With that avenue now closed, it is up to the Congress to insure the publie
that it will receive all the facts. The exact manner of presenting these facts
is of secondary importance. If the Special Prosecutor can provide us with a
definitive report; if the suponeaed tapes are released to the public; if the House
Judiciary Committee or a special select committee holds extensive public
hearings: any of these alternatives, or a combination thereof, will bring out
the truth,

I am pleased to learn that Mr. Ford has decided to appear before your commit-
tee and answer your questions. His appearance pefore you may well prove to he
the best publiec forum available for bringing out the truth. I urge you to ques-
tion Mr. Ford closely, for with all due respect to the President, I believe your
first allegience in that hearing is not to the Presidency, nor to politieal polite-
ness, but to the American people who will be looking to you to find the answers.

I am primarily concerned that Americans know what crimes Mr, Nixon was
pardoned from. We owe that to our constituents, to the strength of this republic
and to history.

The Judiciary Committee has labored with its tongh decisions and finally
voted to remove the President.

Although I doubt that there are many Americans today who do not believe
that Mr. Nixon was guilty of impeachable offenses—and perhaps convictable
erimes—the truth of time is such that if we fail to provide a definitive account
of the events of Watergate, they will become blurred and their meaning un-
cortain. 1 do not think we should rely on second-hand accounts, autobiographical
materiale, or participants’ interpretation of historical eventg for which there
exists abundant, more reliable data.

History ean be confused, make no mistake about it. If this Congress pro-
vides Mr. Nixon with hundreds of thousands of dollars for transitional expenses,
as requested by the Ford administration, and then fails to decide con-
vineingly the question of Mr, Nixon's guilt in the Watergate case, history may
show that a President resigned his office becanse of lack of support from a
Congress which then turned around and gave him practieally unlimited funds
from the public treasury—hardly the way one would expect a man associated
with “impeachable” or “convictable” offenses to be treated.

We have a duty to provide the truth. I firmly believe that the American
people deserve definitive action from their elected Representatives in Congress,
1 cannot urge thig subecommittee in strong enongh terms to pursue its investiga-
tion, to explore the alternatives available, and to begin the congressional process
which will bring the facts before the American public. It is your obligation and
vour responsibility to do thus, just as it is my obligation and my responsibility
to urge and support your actions.

Mr. Hoxaate. Our colleague, Congresswoman Margaret Heckler
was to be the next witness. She is detained in another committee. I sup-
pose the reform bill that we passed this week will stop such conflicts in
the future. They are marking up a bill which she introduced, so we can
understand that her first responsibility would be there.

She does have a prepared statement which has been presented to
the committee: and without objection, it will be made part of the record
at this point.

[The prepared statement of Hon. Margaret M. Heckler follows:]

STATEMENT OF HoN. MARGARET M. HECKLER, A REPRESENTATIVE IN CONGRESS
FroM THE STATE OF MASSACHUSETTS

AMr. Chairman. The Watergate excesses of the past two years must never he
forgotten, To forget would invite a repeat of the tragedy. This bill assures the
American public of a complete and factual record.
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This sad era has stimulated millions of words of analysis, thousands of hours
of investigation, and hundreds of charges and innuendoes. The American people
have been bombarded with the Watergate break-in, misuse of government
agencies, and a total disregard for the spirit and letter of the law by those in
high places. But, years hence, when the emotions and passions of the moment
are history, what will the record show of these agonizing days.

There are scattered admissions of guilt and reams of testimony. But much of
the record has been supplied by second-hand sources and those, espousing a
certain interpretation of the facts. The American people deserve better,

I think the most touching illustration of the need for this type of legislation
Was a conversation I had just last week with a history teacher from my District,
The dilemma she faces in the classroom is no doubt repeated in thousands of
schools and colleges across the country. Today's young wople are losing con-
fidence in their system of government. After months on end of the Watergate
trauma these students still have questions for which their Civies books do not
have an answer, To some, inaction by the Congress wonld be complicity in the
last act of the cover-up. What do I tell my students, she asks,

Enactment of this legislation would console our young people with the fact
that Congress cares enough to provide itself with a complete record from which
conclusions can be drawn. The facts in all their eandor would be there, I would
favor a follow-up move by the Congress to make the material publie thus ex-
hibiting to the next generation our desire to let the record be known. My teacher
friend would have an explanation for her students.

Mr. Chairman, This bill would transmit to the Congress all materials, doeu-
ments, and reports obtained, prepared, and compiled by the Office of the Water-
gate Special Irosecution Force following a determination by the Attorney
General that the rights of parties named in the material or parties related to
the litigation will not be compromised. The natural next step by the Congress
would be release to the general publice,

We, as Americans, have been hounded by the incessant Watergate cont rOVersy
for over two years, Watergate must not be allowed to whimper into the history
books without a complete accounting of the facts, The record must be available so
that a future Watergate is prevented,

Mr. Huncate. There are no further witnesses to come before the

committee this morning. We will recess subject to the call of the Chair.
[ Whereupon, at 11:35 a.m., the subcommittee recessed, subject to the
call of the Chair.]
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The subcommittee met, pursuant to notice, at 10:12 a.m., in room
9141, Rayburn House Office Building, Hon. William L. Hungate
[chairman of the subcommittee] presiding.

Present : Representatives Hungate, Kastenmeier, Edwards, Mann,
[Toltzman. Smith. Dennis, Mayne, Hogan, Rodino [chairman of the
full committee], and Hutchinson [ranking minority member of the
full committee |

Also present : Representatives Donohue, Conyers, Eilberg, Flowers,
Sarbanes, Rangel, Thornton, Mezvinsky, McClory, Sandman, Fish,
and Cohen.

Staff present : Jerome M. Zeifman, general counsel ; Garner J. Cline,
associate general counsel: Robert J. Trainor, counsel: Franklin G.
Polk. and Michael W. Blommer, associate counsels; and Stephen P.
Liynch, research assistant.

Mr. Hoxeare. The subcommittee will be in order.

The Subcommittee on Criminal Justice of the House Committee on
the Judiciary today welcomes the President of the United States,
Gerald R. Ford. We appreciate your willingness, voluntarily, to
appear to respond to the questions posed in two privileged resolutions
of inquiry. and to accept inquiries from the subcommittee as it carries
out the responsibilities assigned it by the House of Representatives.

This is perhaps the first documented appearance of a President of
the United States before a committee or subcommittee of the U.S.
Congress.

The Chair understands, Mr. President, that you have a commitment
at noon, and the House convenes at 11:30 a.m. today. With these con-
straints of time in mind, we shall proceed as quickly as possible to
accomplish as much as we can in the available time. The questioning
will be done by subcommittee members only, and under the 5-minute
rule.

President Ford's appearance demonstrates his commitment to be
open and eandid with the American people. It is absolutely vital for
the restoration of the public’s trust in their governing institutions and
elected officials that frankness be the hallmark of this and future ad-
ministrations.

The newspaper “Le Monde,” of Paris, recently wrote:

(87)
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No Ewuropean republic invests its President with the right of pardon as
Sweeping and irrevocable as that which Gerald Ford exercised in favour of
Richard Nixon.

In a sense, the royal pardon takes over from the executive privilege behind
Wwhich the former President took refuge so long, as g way of preventing Con-
sress and the law courts from investigating his conduct,

Since September 8, when as President vou issued a full, free, and
absolute pardon to former President. Nixon for all crimes he com-
mitted or may have committed while serving as President of the
United States, several questions have been raised relating to the
circumstances surrounding the pardon, and whether. as a result of the
pardon and subsequent agreements entered into by the former President
and officials of the executive branch, the full and complete story of
Watergate and related activities will ever be known, In an attempt to
resolve these questions, more than T0 Members of the House of Repre-
sentatives, Republicans and Democrats alike, have sponsored bills and
resolutions seeking to uncover the full story of the pardon and Water-
gate. These several bills and resolutions g re currently pending before
the subcommittee,

Included among the 23 bills and resolutions pending before the sub-
committee are the two privileged resolutions of inquiry considered
today; one, House Resolution 1367, introduced by Representative
Abzug, of New York. and the second. Honse Resolution 1370, intro-
duced by Representative Conyers, of Michigan. The Rules of the
House of Representatives require prompt committee action on
privileged resolutions of inquiry.

Copies of the two privileged resolutions were immediately for-
warded to President Ford requesting a response, and following an
exchange of correspondence, the President offered to appear here as
he voluntarily does today.

The task we undertake is made easier by the personal friendship and
common background we share in the Congress. But to faithfully per-
form our respective tasks, we must, insofar as possible, lay aside per-
sonal relationships and considerat ions,

We are not here because of friendship, but because of the respon-
sibility our governmental system of checks and balances and separation
of powers places upon us; fo seek and revea] the truth to the American
people about the working of their Government by cooperation if pos-
sible, by confrontation when necessary.

I hope the Ameriean people, as well as the Congress, appreciate the
importance of President Ford’s appearance, as well as the need to do
all that we can to resolve once and for all the questions relating to the
pardon of former President Nixén. I am convinced that the jssue of
the pardon will not be behind us until the record of the pardon is
complete.

The Chair recognizes Chairman Rodino from New Jersey,

Chairman Ropixo, Mr. President, as chairman of the Committee on
the Judiciary, T want to welcome you here. not only as the Chief
Executive of this great country, but as a friend, and one who' served
with all of us for so many vears. This historic occasion and your volun-
tary appearance here only demonstrates once more the great institutions
that we are both proud to be part of, and I know that your effort in
coming before this committee voluntarily will assist this subcommiftee
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and this Committee on the Judiciary in meeting its important respon-
sibilities.

And with that, Mr. President, T am going to relinquish the respon-
sibility to the chairman of the subcommittee and to the members of
the subcommittee who will direct inquiries to you.

Thank you for coming here.

Mr. Huxcare, The Chair recognizes the gentleman from Michigan,
M. Hutchinson.

Mr. Hurcrinson. Thank you, Mr. Chairman.

Mr. President, the chairman of the Judiciary Committee, Mr,
Rodino, and I, as ranking minority member, are ex officio members
of this subcommittee. But we appear here this morning only in that
capacity, sitting at the foot of the subcommittee on our respective sides,
rather than in our familiar places at its head. In this arrangement, Mr.

Yodino does not displace the chairman of the subcommittee, Mr.
Hungate, nor do I displace Mr. Smith, of New York, as ranking
minority member of this subcommittee.

(Chairman Rodino and I earlier agreed that we will not participate
in questioning our distingnished visitor this morning, leaving that
finction to the members of the subcommittee regularly appointed. Our
participation will be limited to our opening statements.

Other members of the Judiciary Committee, the full Judiciary Com-
mittee, who are not members of this subcommittee, some of whom are
present here today, will not participate at all, but are interested in the
event that the matter under discussion reaches the full committee. The
subcommittee has before it a couple of resolutions of inquiry which
were introduced in the House of Representatives, referred by the
Speaker to the Judiciary Committee and Chairman Rodino designated
this subcommittee to consider them.

By a resolution of inquiry, the House of Representatives requests the
President or directs the head of one of the Departments of Govern-
ment to furnish certain factual information, presumably to assist the
IMouse in its legislative function. Since the pardon power is not subject
to legislative control. T suppose that a question can be raised as to
whether a resolution of inquiry is legitimate on this question, since the
question itself cannot be resolved by the legislative branch. In any
event, the mere introduction of a resolution does not impose a duty
npon the Executive to respond, and neither does committee considera-
tion and, indeed, a resolution would be expected only if the House of
Representatives then itself adopted such a resolution, and then written
communication transmitting the factual information called for would
ordinarily be suflicient.

The personal appearance of the President of the United States before
this subcommittee does not humble his high office, nor does it violate
the separation of powers between the executive and the legislative
branches of Government. It is essential, if our Government is to oper-
ate, that the executive and the legislative work together. Your meeting
with this subcommittee, Mr. President, here on Capitol Hill, is sym-
bolic of that working together in the national interest. But, you do
not come, Mr. President, in response to any command of the sub-
committee, nor even in response to its request, for it made no demand
upon you or even a request for your presence. Your appearance is
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entirely voluntary on your part. Your personal appearance here today
must not be construed to mean that you will personally appear before
this or any other committee of Congress in the future. and Presidents
of the United States in the future will be expected to respond to resolu-
tions of inquiry in the future as they have in the past, by written
communication.

But, Mr. President, I cannot adequately express to you my personal
feelings of warm friendship and welcome, and my sense of high honor
that you do this subcommittee, the full Judiciary Committee, and the
House of Representatives in meeting with us here today.

Thank you, Mr. Chairman.

Mr. Huxgare. The Chair recognizes the gentleman from New York,
Mr. Smith.

Mr. Smrrn. Thank you, Mr. Chairman.

Mr. President, I, too, join in welcoming you here in your voluntary
appearance before this subcommittee of the House Committee on the
Judiciary. You havé come to answer questions in regard to your pardon
of Richard M. Nixon on September 8, 1974. These questions have been
propounded by certain Members of Congress, and, generally speaking,
the Members of Congress and the people of the United States of
America have a right to know the answers as far as this may be pos-
sible. Your appearance here has been voluntary and on your own
motion, and T commend you for taking this initiative. I do not think
it establishes any precedent, but, on the other hand. it is an example
of a splendid cooperation between the executive and the legislative
branches of our Government, which I trust may be followed many
times in the future by those who may come after you as President of
the United States of America—the world’s toughest job.

Mr. President, I have known you for almost 10 years, and in that
time I have always found you to be a man of frankness and candor,
man in whose word one could have implicit trust, a man of the utmost
integrity. It is in this spirit that T know you will answer the questions
that have been raised about your pardon of Mr. Nixon. And it is in
this spirit that I know this committee will receive your answers and
will interrogate you.

Thank you, Mr. Chairman.

Mr. HuNeate. Mr. President, you have an opening statement. With-
out objection, it will be made part of the record and you may proceed
as you see fit. We welcome you here today.

TESTIMONY OF HON. GERALD R. FORD, PRESIDENT OF THE
UNITED STATES

President Forp. Thank you very much, Mr. Chairman, and members
of the subcommittee.

We meet here today to review the facts and circumstances that were
the basis for my pardon of former President Nixon on September 8,
1974,

I want very much to have those facts and those circumstances known.
The American people want to know them. And Members of the Con-
gress also want to know them. The two congressional resolutions of
mquiry now before this subcommittee serve those purposes. That is
why I have volunteered to appear before you this morning, and I
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welcome and thank you for this opportunity to speak to the questions
raised by the resolutions.

My appearance at this hearing of your distinguished subcommittee
of the House Committee on the Judiciary has been looked upon as an
unusual historic event—one that has no firm precedent in the whole
history of Presidential relations with the Congress. Yet, I am here not
to make history, but to report on history.

The history you are interested in covers so recent a period that it is
not well understood. If, with your assistance, I can make for better
understanding of the pardon of former President Nixon, then we can
lielp to achieve the purpose I had for granting the pardon when I did.

That purpose was to change our national focus. I wanted to do all
I could to shift our attentions from the pursuit of a fallen President
to the pursuit of the urgent needs of a rising nation. Our Nation is
under the severest of challenges now to employ its full energy and
efforts in the pursuit of a sound and growing economy at home and a
stable and peaceful world around us.

We would needlessly be diverted from meeting those challenges if
we as a people were to remain sharply divided over whether to indict,
bring to tral, and punish a former President, who is already con-
demned to suffer long and deeply in the shame and disgrace brought
upon the office that he held. Surely, we are not a revengeful people.
We have often demonstrated a readiness to feel compassion and to act
out of mercy. As a people we have a long record of forgiving even
those who have been our country’s most destructive foes. ;

Yet, to forgive is not to forget the lessons of evil in whatever ways
evil has operated against us. And certainly the pardon granted the
former President will not cause us to forget the m'iL; of the Watergate-
type offenses or to forget the lessons we have learned that a govern-
ment which deceives its supporters and treats its opponents as enemies
must never, never be tolerated.

The pardon power entrusted to the President under the Constitution
of the {’?nitml States has a long history and rests on precedents going
back centuries before our Constitution was drafted and adopted. The
power has been used sometimes as Alexander Hamilton saw its
purposes:

In seasons of insurrection * * * when a well-timed offer of pardon to the
insurgents or rebels may restore the tranquility of the commonwealth: and

which, if suffered to pass unimproved, it may never be possible afterwards to
recall.

Other times it has been applied to one person as:

An act of grace * * * which exempts the individual, on whom it is bestowed,
from the punishment the law inflicts for a erime he has committed.?

When a pardon is granted, it also represents “the determination of
the ultimate authority that the public welfare will be better served by
inflicting less than what the judgment fixed.”

However, the Constitution does not limit the pardon power to cases
of convicted offenders or even indicted offenders.*

1 The Federalist No. T4, at 79 (Central Law Journal ed. 1914) (A, Hamilton).
2 Marshall, C. J.. in United States v. Wilson, 32 U.8. (7 Pet.) 150, 160 (1833).
& Riddle v. Perovich, 247 U.S. 480, 486 (1927).
”: }1—"1“ parte Garland, 4 Wall. 333, 380 (1867) ; Burdick v. United States, 236 U.8. 70
9la),
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Thus, I am firm in my conviction that as President I did have the
authority to proclaim a pardon for the former President when T did.

Yet, I can also understand why people are moved to question my
action. Some may still question my authority but I find much of the
disagreement turns on whether I should have acted when I did. Even
then many people have concluded as I did, that the pardon was in the
best interests of the country because it came at a time when it would
best serve the purpose I have stated.

I came to this hearing in a spirit of cooperation to respond to your
inquiries. I do so with the understanding that the subjects to be
covered are defined and limited by the questions as they appear in the
resolutions before you. But even then we may not mutually agree on
what information falls within the proper scope of inquiry by the
Congress,

I feel a responsibility as you do, that each separate branch of our
(GGovernment must preserve a degree of confidentiality for its internal
communications. Congress, for its part. has seen the wisdom of as-
suring that Members be permitted to work under conditions of con-
fidentiality. Indeed, earlier this year the U.S. Senate passed a resolu-
tion which reads in part as follows:

“—no evidence under the control and in the possession of the Senate
of the United States can, by the mandate of process of the ordinary
courts of justice, be taken from such control or possession, but by its
permission.” (S. Res. 338, passed June 12, 1974).

In United States v. Nizon, 42 U.S.LL.W. 5237, 5244 (U.S. July 24,
1974), the Supreme Court unanimously recognized a rightful sphere
of confidentiality within the exeentive branch of the Government
which the Court determined could only be invaded for overriding
reasons of the fifth and sixth amendments to the Constitution.

As I have stated before, Mr. Chairman, my own view is that the
right of executive privilege is to be exercised with caution and with
restraint. When I was a Member of Congress, I did not hesitate to
question the right of the executive branch to claim a privilege against
supplying information to the Congress even if I thought the claim
of privilege was being abused. Yet, I did then, and I do now. respect
the right of executive privilege when it protects advice given toa Presi-
dent m the expectation that it will not be disclosed. Otherwise. Mr.
Chairman, no President could any longer count on receiving free and
frank views from the people designated to help him reach his official
decisions.

Also, it is certainly not my intention or even within my authority to
detract on this occasion or in any other instance from the generally
recognized rights of the President to preserve the confidentiality of
internal discussions or communications whenever it is properly within
his constitutional responsibility to do o. These rights are within the
authority of any President while he is in office. and I believe may be
exercised as well by a past President if the information sought per-
tains to his official functions when he was serving in office.

I bring up, Mr. Chairman, important points before going into the
halance of my statement, so there can be no doubt. that I remain mind-
ful of the rights of confidentiality which a President may and ought
to exercise in appropriate situations. However, I do not regard my
answers as I have prepared them in the present circumstances or to
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constitute a precedent for responding to congressional inquiries dif-
ferent in nature or scope or under different circumstances.

Accordingly, Mr. Chairman, I shall proceed to explain as fully as I
can in my present answers the facts and the circumstances covered by
the present resolutions of inquiry. I shall start with an explanation of
these events which were the first to occur in the period covered by the
inquiry, before T became President. Then I will respond to the separate
questions as they are numbered in House Resolution 1367 and as they
specifically relate to the period after I became President.

House Resolution 1367 [see app. 2 at p. 196] before this subeom-
mittee asks for information about certain conversations that may have
oceurred over a period that includes when I was a Member of Con-
oress or theViee President. In that entire period no references or dis-
cussions on a possible pardon for then President Nixon oceurred until
August 1 and 2, 1974.

You will recall, Mr, Chairman, that since the beginning of the
Watergate investigations, I had consistently made statements and
speeches about President Nixon’s innocence of either planning the
break-in or of participating in the coverup. I sincerely believed he
was innocent.

Even in the closing months before the President resigned, I made
public statements that in my opinion, the adverse revelations so far
did not constitute an impeachable offense. I was coming under increas-
ing eriticism for such public statements, but I still believed—I be-
lieved them to be true based on the facts as I knew them.

In the early morning of Thursday, August 1, 1974, T had a meeting
in my vice presidential office, with Alexander M. Haig, Jr., Chief of
Staff for President Nixon. At this meeting, I was told in a general way
about fears arising because of additional tape evidence scheduled for
delivery to Judge Sirica on Monday, August 5, 1974. T was told that
there could be evidence which, when disclosed to the House of Repre-
sentatives, would likely tip the vote in favor of impeachment. How-
ever, I was given no indication that this development would lead to
any change in President Nixon's plans to oppose the impeachment
vote.

Then shortly after noon, General Haig requested another appoint-
ment as promptly as possible. He came to my office about 3:30 p.m.
for a meeting that was to last for approximately three-quarters of an
hour. Only then did I learn of the damaging nature of a conversation
on June 23, 1972, in one of the tapes which was due to go to Judge
Siriea the following Monday.

I describe this meeting, Mr. Chairman. berause at one point it did
include references to a possible pardon for Mr. Nixon, to which the
third and fourth questions in H. Res. 1367 are directed. However,
nearly the entire meeting covered other subjects, all dealing with the
totally new sitnation resnltine from the eritical evidence on the tape
of June 23, 1972. General Haig told me he had been told of the new
and damaging evidence by lawyers on the White House staff who had
firsthand knowledge of what was on the tape. The substance of his
conversation was that the new disclosnre wounld be devastating, even
catastrophie, insofar as President Nixon was concerned. Based on
what he had learned of the conversation on the tape, he wanted to know
whether I was prepared to assume the Presidency within a very short
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period of time, and whether I would be willing to make recommenda-
tions to the President as to what course he should now follow.

I cannot really express adequately in words how shocked and how
stunned I was by this unbelievable revelation. First, under these most
troubled circumstances: and second, the realization these new revela-
tions and disclosures ran completely counter to the position I had
taken for months, in that I believed the President was not guilty of
any impeachable offense.

General Haig in his conversation at my office went on to tell me of
discussions in the White House among those who knew of this new
evidence,

General Haig asked for my assessment of the whole situation. He
wanted my thoughts about the timing of a resignation, if that decision
were to be made, and about how to do it and accomplish an orderly
change of the administration. We discussed what scheduling problems
there might be and what the early organizational problems would be.

General Haig outlined for me President Nixon's situation as he saw
it and different views in the White House as to the courses of action
that might be available, and which were being advanced by various
people around him on the White House staff. As I recall there were
different courses being considered :

(1) Some suggested “riding it out” by letting the impeachment take
its course through the House and the Senate trial, fighting all the way
against conviction.

(2) Others were urging resignation sooner or later. T was told some
people backed the first course and other people a resignation but not
with the same views as to how and when it should take place.

On the resignation issue, there were put forth a number of options
which General Haig reviewed with me. As I recall his conversation.
various possible options being considered included :

(1) The President temporarily step aside under the 25th Amend-
ment.

(2) Delaying resignation until further along the impeachment
process.

(3) Trying first to settle for a censure vote as a means of avoiding
either impeachment or a need to resign.

(4) The question of whether the President could pardon himself.

(5) Pardoning various Watergate defendants, then himself. fol-
lowed by resignation.

(6) A pardon to the President himself, should he resion.

The rush of events placed an urgency on what was to be done. Tt
became even more critical in view of a prolonged impeachment trial
which was expected to last possibly 4 months or longer.

The impact of the Senate trial on the country, the handling of pos-
sible international crises, the economie situation here at home. and the
marked slowdown in the decisionmaking process within the Federal
Government were all factors to be considered. and were discussed.

General Haig wanted my views on the various conrses of action as
well as my attitude on the options of resignation. However, he in-
dicated he was not advocating any of the options. I inquired as to
what was the President’s pardon power, and he answered that it was
his understanding from a White House lawyer that a President did
have the authority to grant a pardon even before any criminal action
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had been taken against an individual, but obviously, he was in no
position to have any opinion on a matter of law.

As I saw it, at this point the question clearly before me was, under
the circumstances, what course of action should I recommend that
would be in the best interest of the country.

I told General Haig I had to have some time to think. Further, that
I wanted to talk to James St. Clair. I also said I wanted to talk to my
wife before giving any response. I had consistently and firmly held
the view previously that in no way whatsoever could I recommend
either publicly or privately any step by the President that might cause
a change in my status as Viee President. As the person who would
become President if a vacancy occurred for any reason in that office,
a Viee President, I believed, should endeavor not to do or say any-
thing which might affect his President’s tenure in office. Therefore, I
certainly was not ready even under these new circumstances to make
any recommendations about resignation without having adequate time
to consider further what I should properly do.

Shortly after 8 o’clock the next morning, James St. Clair came to
my office. Although he did not spell out in detail the new evidence,
there was no question in my mind that he considered these revelations
to be so damaging that impeachment in the House was a certainty
and conviction in the Senate a high probability. When I asked Mr.
St. Clair if he knew of any other new and damaging evidence he-
sides that on the June 23, 1972, tape, he said “No.” When I pointed
out to him the various options mentioned to me by General Haig, he
told me he had not been the source of any opinion about Presidential
pardon power.

After thought on the mafter, T was determined not to make any
recommendations to President Nixon on his resignation. I had not
given any advice or recommendations in my conversations with his
aides, but T also did not want anyone who might talk to the President
to suggest that T had some intention to do so.

For that reason, Mr. Chairman, I decided T should call General
Haig the afternoon of August 2. T did make the call late that after-
noon and told him I wanted him to understand that T had no intention
of recommending. what President Nixon should do about resiening
or not resigning, and that nothing we had talked about the previons
afternoon should be given any consideration in whatever decision the
President might make. General Haig told me he was in full agreement
with this position. }

My travel schedule called for me to make appearances in Mississippi,
and Louisiana over Saturday, Sunday, and part of Monday, August 3
4, and 5. In the previous 8 months, T had repeatedly stated my opinion
that the President would not be found guilty of any impeachable
offense. Any change from my stated views, or even refusal to comment
further, T feared, would lead in the press to conclusions that T now
wanted to see the President resign to avoid an impeachment vote in
the House and probable conviction in the Senate. For that reason.
I remained firm in my answers to press questions during my trip and
repeated my hqlir-f in the President’s innocence of an impeachable
offense. Not until T returned to Washington did T learn that President
Nixon was to release the new evidence late on Monday, Aungust 5, 1974.

At about the same time I was notified that the President had
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called a Cabinet meeting for Tuesday morning, August 6, 1974, At
that meeting in the Cabinet room, I announced that I was making
no recommendations to the President as to what he should do in the
light of the new evidence. And I made no recommendations to him
either at the meeting or at any time after that.

In summary, Mr. Chairman, I assure you that there never was
at any time any agreement whatsoever concerning a pardon to Mr,
Nixon if he were to resign and 1 were to become President.

Mr. Chairman, turning now to House Resolution 1367, the first
question of House Resolution 1367 asks whether I or my representative
had “specific knowledge of any formal criminal charges pending
against Richard M. Nixon.” The answer is: No.

I had known, of course, Mr. Chairman, that the grand jury investi-
cating the Watergate break-in and coverup had wanted to name
President Nixon as an unindicted coconspirator in the coverup. Also,
I knew that an extensive report had been prepared by the Watergate
Special Prosecution Force for the grand jury and had been sent to
the House Committee on the Judiciary, where, I believe, it served the
stafl and members of the committee in the development of its report
on the proposed articles of impeachment. Beyond what was dis-
closed in the publications of the Judiciary Committee on the subject
and additional evidence released by President Nixon on Augnst 5,
1974, T saw on or shortly after September 4, a copy of a memorandum
prepared for Special Prosecntor Jaworski by the Deputy Special
Prosecutor, Henry Ruth. A copy of this memorandum had been fur-
nished by Mr. Jaworski to my counsel and was later made public
during a press briefing at the White House on September 10, 1974,

I have supplied the subcommittee with a copy of this memorandum.
The memorandum lists matters still under investigation which “may
prove to have some direet connection to activities in which Mr. Nixon
is personally involved.” The Watergate coverup is not included in
this list; and the alleged coverup is mentioned only as heing the
subject of a separate memorandum not furnished to me. Of those
matters which are listed in the memorandum, it is stated that none
of them “at the moment rises to the level of our ability to prove even
a probable eriminal violation by Mr. Nixon.”

This is all the information I had which related even to the pos-
sibility of formal criminal charges involving the former President
while he had been in office.

The second question in the resolution asks whether Alexander Haig
referred to or disenssed a pardon with Richard M. Nixon or his rep-
resentatives at any time during the week of Angust 4, 1974, or any
subsequent time. My answer to that question is: not to my knowledge.
If any such discussions did occur, they could not have been a factor in
my decision to grant the pardon when I did, because I was not aware
of them.

Questions 3 and 4 of House Resolution 1367 deal with the first and all
subsequent references to, or discussions of, a_pardon: for Richard M.
Nixon, with him or any of his representatives or aides. T have already
described at length what discussions.fook place on August 1 and 2,
1974, and now these discussions brought no recommendations or com-
mitments whatsoever on my part. These were the only discussions re-
lated to questions 3 and 4 before I became President, but question
4 relates also to subsequent discussions.




At no time after T became President on August 9. 1974, was the sub-
ject of a pardon for Richard M. Nixon raised by "the former Presi-
dent or by anyone representing him. Also, no one on my staff brought
up the ht||>|¢li until the day before my first press co Iil(' ‘enee on An-
oust 28, 1974, At that time. T was advised that questions on the sub-
ject might be raised by media reporters at the press conference.

As the press conference proceeded, the first question asked Hnnl\m
the subject, as did other later questions. In my answers to those que
tions, 1 took a pesition that, while I was the final authority on this
matter, I expected to make no commitment one way or the other de-
pending on what the Special Prosecutor and courts would do. How-
ever, I also stated that I believed the general view of the American
people was to spare the 1'{:1'1111-1' President froem a eriminal trial.

Shortly afterwards I became greatly concerned that if Mr. Nixon's
prosecution and trial were prolonged, the passions generated over a
long period of time would seriously disrupt the healing of our conn-
try from the wounds of the past. I could see that the new adminis-
tration could not be effective if it had to operate in the atmosphere
of having a former President under I):rm-f ution and eriminal trial.
Each step along the way, I was deeply concerned, \\'nu] 1 become a
public spectac le and the topic of wide public debate and controversy.

As I have before stated publiely, these concerns led me to ask from
my own legal counsel what my full right of pardon was under the
Constitution in this sitnation and from the Special Prosecutor what
criminal actions, if any, were likely to be brought against the former
President, and how long his prosecution and trial w ould take.

As soon as I had been given this information, Mr. Chairman, T au-
thorized my counsel, I’hll:p Buchen, to hli Herbert J. Miller, as at-
torney for Richard M. Nixon, of my l"“' ing decision to grant a par-
don for the former President. I was ,m\ ised that the disclosure was
made on September 4, 1974, when Mz, Buchen, accompanied by Benton
Becker, met with Mr. Miller. Mr. Becker had been asked, with my
concurrence, to take on a temporary special assignment to assist Mr.
Buchen, at a time when no one else of my selection had yet been ap-
lJl]‘Tltl"tI tothe legal staff of the White House.

The fourth ||m--l ion, Mr. Chairman, in the resolution also asks abont
“negotiations” with Mr. Nixon or his representatives on the subject
of a pardon for the former President. The pardon under considera-
tion was not, so far as I was coneerned, a matter of negotiation. I
realized that unless Mr. Nixon actually aecepted the puc‘.un I was
preparing to grant, it probably wounld not be effective. So I certainly
had no intention to proceed without knowing if it would be ac (-v}}tul
Otherwise, I put no conditions on my granting of a pardon which
required any negotiations.

Although negotiations had been started earlier and were conducted
through ‘\(-pt( smber 6 concer ning White House records of the prior ad-
minl:.tl":tmll. I did not make any agreement on that ﬂlh]:-nl a condi-
tion of the ]mnion. The circumstances leading to an initial s t
on Presidential records are not covered by the resolutions 1 -
subcommittee. Therefore, I have mentioned digcussions on that a‘u-au c r
with Mr. Nixon’s attorney only to show they were related in time to the
pardon discussions but were not a basis for my decision to grant a par-
don to the former President.
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The fifth, sixth, and seventh questions of Touse Resolution 1367
ask whether I consulted with certain persons before making my par-
don decision,

I dad not consult at all with Attorney General Saxbe on the subjeet
of a pardon for Mr. Nixon. My only conversation on the subject with
Vice Presidential nominee Nelson Rockefeller was to report to him on
September 6, 1974, that I was planning to grant the pardon.

Special Prosecutor Jaworski was contacted on my instructions by my
counsel, Philip Buchen. One purpose of their discussions was to seek
the information I wanted on what possible criminal charges might be
brought against Mr. Nixon. The result of that inquiry was a copy of
the memorandum I have already referred to and have furnished to this
subcommittee. The only other purpose was to find out the opinion of
the Special Prosecutor as to how long a delay would follow, in the
event of Mr. Nixon's indictment, before a trial could be started and
coneluded.

At a White House press briefing on September 8, 1974, the principal
portions of Mr. Jawerski’s opinion were made publie. In this opinion,
Mr. Jaworski wrote that selection of a jury for the trial of the former
President, if he were indicted, would require a delay and I quote:
“of a period from 9 months to 1 year, and perhaps even longer.” On
the question of how long it would take to conduct such a trial, he noted
that the complexities of the jury selection made it difficult to estimate
the time. Copy of the full text of his opinion dated September 4, 1974,
I have now furnished to this subcommittee. [See app. 1 at p. 189,

I did consult with my counsel, Philip Buchen, with Benton Becker,
and with my counsellor, John Marsh, who is also an attorney. Outside
of these men, serving at the time on my immediate staff, I consnlted
with no other attorneys or professors of law for facts or legal authori-
ties bearing on my decision to grant a pardon to the former President.

Questions 8 and 9 of House Resolution 1367 deal with the circum-
stances of any statement requested or received from Mr. Nixon. I asked
for no confessions or statement of guilt ; only a statement. in acceptance
of the pardon when it was granted. No language was suggested or
requested by anyone acting for me, to my knowledge. My counsel
advised me that he had told the attorney for Mr. Nixon that he be-
lieved the statement should be one expressing contrition, and in this
respect, I was told Mr. Miller concurred. Before I announced the
pardon, T saw a preliminary draft of a proposed statement from Mr.
Nixon, but T did not regard the language of the statement, as sub-
seatiently issued, to be subject to approval by me or my representatives,

The 10th question, Mr. Chairman. covers any report to me on
Mr. Nixon's health by a physician or psychiatrist, which led to my
pardon decision. T received no such report. Whatever information
was generally known to me at the time of my pardon decision was
based on my own observations of his condition at the time he resigned
as President and observations reported to me after that from others
who had later seen or talked with him. No such reports were by people
qualified to evaluate medically the condition of Mr. Nixon’s health.
and so they were not a controlling factor in my decision. However,
I believed and still believe, that prosecution and trial of the former
President would have proved a serious threat to his health. as I
stated in my message on September 8, 1974.
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Fouse Resolution 1370 [see app. 2 at p. 201.] is the other resolution
of inquiry before this subcommittee. It presents no questions but
asks for the full and complete facts upon which was based my decision
to grant a pardon to Richard M. Nixon.

[ know of no such facts that are not covered by my answers to the
questions in House Resolution 1367.

Subparagraphs (1) and (4) : There were no representations made
by me or for me and none by Mr. Nixon or for him on which my pardon
decision was based,

Subparagraph (2) : The health issue is dealt with by me in answer
to question 10 of the previous resolution.

Subparagraph (3): Information available to me about possible
offenses in which Mr. Nixon might have been invelved is covered
in my answer to the first question of the earlier resolution.

In addition, in an unnumbered paragraph at the end, House Resolu-
tion 1370 seeks information on possible pardons for Watergate-related
offenses which others may have committed. I have decided that all
persons requesting consideration of pardon requests should submit
them through the Department of Justice.

Only when T receive information on any request duly filed and
considered first by the pardon attorney at the Department of Justice
would T consider the matter. As yet no such information has been
received, and if it does T will act or decline to act according to the
particular cireumstances presented, and not on the basis of the unique
cireumstances, as I saw them, of former President Nixon.

Mr. Chairman, by these responses to the resolutions of inquiry, I
believe T have fully and fairly presented the facts and the circum-
stances preceding my pardon of former President Nixon. In this
way, I hope T have contributed to a much better understanding by the
American people of the action T took to grant the pardon when I did.
For having afforded me this opportunity. I do express my appreciation
to you, Mr. Chairman. and to Mr. Smith, the ranking minority mem-
ber, and to all the other distinguished members of this subcommittee :
also to Chairman Rodino of the Committee on the Judiciary, to Mr.
Hutchinson, the ranking minority member of the full committee,
and to other distinguished members of the full committee who are
present,

In closing. Mr. Chairman, T would like to reemphasize that T acted
solely for the reasons T stated in my proclamation of September S,
1974, and my accompanying message and that T acted out of my con-
cern to serve the best interests of my country. As I stated then, Mr.
C'hairman, and I quote,

My concern is the immediate future of this great country. . . . My conscience
tells me it is my duty, not merely to proclaim domestic tranquility, but to use
every means that I have to insure it.

Mr. Chairman, T thank vou and the committee members for the
opnortunity to make these views known.

Mr. HuxcaTe. Mr. President, on behalf of the subcommittee. we
express onr anpreciation for your appearance here and bringing facts
that will be helpful to the American people and the Congress.

There will be some who will find the answers fully satisfactory and
forthright. There will be others who will not. But T would hope that
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all would appreciate your openness and willingness to come before the
American public and the Congress to discuss this important matter.

The gentleman from Wisconsin, Mr. Kastenmeier.,

Mr. Kastenyeres. Thank you, Mr. Chairman.

I, too, would like to join my colleagues in welcoming the President.
I do not believe any of us could have anticipated a year ago when the
President then appeared as a nominee under the 25th amendment for
Vice President that he wounld once again appear before this commit-
tee as President of the United States, And I would only comment no
matter how well motivated the desire to put Watergate behind us, I
can only acknowledge today several key issues in the news this morn-
ing. The President’s appearance before this committee, the trial down-
town, the Watergate trial itself, and even the nomination of Mr.
Rockefeller to be the Vice President, oceasioned by a vacancy due to
Watergate, all of these still command the attention of the American
people and I guess we will just have to be patient.

Mz. President. you indicated that you wanted to spare Mr. Nixon a
criminal trial. Ind you specifically have any other ends in view in
terms of protecting Mr. Nixon, in terms of a pardon? That, is to say,
whatever a pardon would spare the President, other than a criminal
trial, were there any other adversities which a pardon would help
Mz, Nixon with as you saw it ?

President Forp. As T indicated in the proclamation that T issued
and as I indicated in the statement I made at the time, on Septem-
ber 8, my prime reason was for the benefit of the country, not for any
benefits that might be for Mr. Nixon.

L exercised my pardon authority under the Constitution which re-
lates only to those criminal matters during the period from Jan-
uary 20. 1969, until August 9, 1974.

Mr. Kasrenseier. I appreciate that, Mr. President. but it must have
been something you foresaw which could happen to Mr. Nixon which
justified a pardon. If in fact vou were advised, and perhaps you were
not, that there is no proceeding going to he commenced against Mr.
Nixon, that nothing would happen to him, really a pardon may have
been an empty gesture in that event.

President Forp. Well, as T indicated. Mr. Kastenmeier. after the
press conference on Aneust 28, where three questions were raised about
the pardon or the possibility of a pardon. I asked my counsel to find
out from the Special Prosecutor what. if any. charges were being
considered by the Special Prosecutor’s Office, and as I indicated in my
prepared statement, I received from Mr. Jaworski certain informa-
tion indicating that there were possible or potential criminal pro-
ceedings against Mr. Nixon.

Mr. Kastexyerer, But vou did not determine as a matter of fact
that there was any intention to proceed to indictment with any of
those matters. Is that not correct ?

President Foro. In the memorandum T believe of September 4.
from Mr. Jaworski, prepared by Mr. Ruth, there were 10 possibilities
listed.

On the other hand, there was T think well known information that
there was a distinct possibility of Mr. Nixon being indicted on the
grounds of obstructing justice, a
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Mr. Kastexyeier. The effect of the pardon in terms of 10 possible
areas of investigation as you saw it at the time was to terminate those
investigations as well as end any possibilities of indictment on those
orounds.

President Forp, Well, the power of pardon does cover any criminal
actions during the stipulated period and as the pardon itself indicated,
it went from the day that Mr. Nixon first took the oath of office until
he actually resigned on August 8.

Mr. Kasrexaemer. My question is, did you have a reason to believe
that other than the 10 areas of investigation in the coverup, that the
former President might need to be protected in any other area where
a possibility of eriminal prosecution existed ¢

President Forp. I knew of no other potential or possible criminal
charges: no,

Mr. Kastexarerer. My time has expired, Mr. Chairman,

Mr. Hoxeare. The gentleman from New York, Mr. Smith.

Mr. Sarri. Mr. President, in regard to your answer, on page 8 of
your statement, of whether vou consulted with certain persons, and
in that connection, and in connection with question No. 6 of H.Res.
1367, von stated in regard to the Vice Presidential nominee, Nelson
Rockefeller, that your only conversation on the subject with him was
to report to him on September 6, 1974, that *“I was planning to grant
the pardon.” The question asks whether he gave you any facts or legal
authorities, and my question is, did he do so?

President Forp. Nelson Rockefeller did not give me any facts or
lezal authorities. He was in my office to discuss with me the proceed-
ings concerning his nomination, and at the conclusion of the dis-
cussion on that matter, I felt that I should inform him of the possible
or prospective action that I would be taking. But, he gave me no
facts, he gave me no legal advice concerning the pardon.

Mr. Snrra. Mr. President, as you were minority leader of the Con-
gress before you became Vice President of the United States, did you
at any time discuss the wisdom or advisability of a possible Presi-
dential pardon for President Nixon with President Nixon or any of
his representatives, or any member of the White House staff? This
was in the period before you became Vice President.

President Forp, The answer is categorically no. Before I became
Vice President, Mr. Smith, I, on several occasions, and I cannot recall
how many, indicated to President Nixon himself that I thought he
should not resign. If my memory is accurate, Mr. Smith, before I
became Vice President, there were individuals, both in the Congress
and otherwise, who were advocating that Mr. Nixon resign. I do recall
on one or more occasions telling Mr. Nixon, in my judgment he should
not, because I thought that would be an admission of guilt, and on the
information I had at that time, I did not believe Mr. Nixon was guilty
of any impeachable offense.

Mr. Sarir. Thank your, Mr. President.

Now, you touched upon your observations of President Nixon's
health, and I wonder whether at any time before yon became Vice
President of the United States did you learn any facts about his phys-
ical or mental health which later became relevant to your decision to
pardon Mr, Nixon?
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President Forp. Well, before T was Vice President I saw Mr. Nixon
periodically coming to the White House for leadership meetings, or for
other reasons, and during that period I had the distinct impression
that his health was good. And I did not see any discernible change in
my own opinion until the last day or two of his Presidency. And I did
notice the last time I saw him in the Oval Office on August 9, T thought
he was drawn and possibly a little thinner, but that is the only obser-
vation I made.

Mr. Syrrr. Thank you, Mr. President.,

Mr. Huxgarte. The gentleman from California, Mr. Edwards.

Mr. Epwaros. Thank you, Mr. Chairman.

Mr. President, on pages 10 and 11 of Your statement, you indicate
that there were some general discussions with General Haig and
Mr. St. Clair before the resignation about the pardon power in
general.

Did they have any reason to carry a message to then President
Nixon that this pardon power could possibly be used on his behalf if
he resigned?

President Forn, None whatsoever. Categorically no.

Mr. Epwaros. Then why, Mr. President. were there those general
discussions about pardon ?

President Forp. Well, as I indicated in my prepared statement.
General Haig came to me first to apprise me of the dramatie change in
the situation. And as I indicated in the prepared statement, he told me
that T should be prepared to assume the Presidency very quickly, and
wanted to know whether I was ready to do that.

Second, he indicated that in the White House, among the President’s
advisors, there were many options being discussed as to what course of
action the President should take, and in the course of my discussions
on August 1 with General Haig, he outlined. as I did in the prepared
text, the many options that were being discussed. He asked for my
recommendations I would make, and as I indicated in the prepare
text, I made none.

Mr. Epwarps. Thank you, Mr. President,

Mr. Buchen has said several times, and 1 believe you have mentioned
that the pardon did involve a certain aspect of mercy, Would not, the
same consideration of mercy apply to the Watergate defendants down-
town who now are putting forth as their chief defense allegations that
they were merely acting under orders of Mr. Nixon, then President,
and their boss?

President Forp. Mr. Edwards, in light of the fact that these trials
are being carried out at the present fime, I think it is inadyisable for
me to comment on any of the proceedings in those trials.

Mr. Epwarps. Mr. President, put yourself in the position of a high
school teacher, shall we say, in Watts or the barrios of San Jose. or
Harlem. If you were such’ a teacher, how would you explain to the
young people of America the American concept of equal justice under
law ?

President Forp, Mr. Edwards, Mr. Nixon was the 37th President of
the United States. He had been preceded by 36 others. He is the only
President in the history of this country who has resigned under shame
and disgrace. I think that that in and of itself can be understood, ean
be explained to students or to others. That was a major, major step and
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a matter of, I am sure, grave, grave deliberations by the former
President, and it certainly, as I have said several times, constituted
shame and disgrace.

Mzr. Epwaros. Thank you, Mr. President.

Mr. President, do you think that it is wise to parden a man before
indictment or trial for offenses that are completely unknown to you
and which might posgibly be terribly serious?

President Forp. Well, as I indicated, Mr. Edwards, I did, to the
best of my ability, check with probably the best authority in the
country on what, if any, charges would be made against Mr. Nixon.
Those were, or potentially were serious charges. I think that in taking
the action I did concerning those charges, I was exercising in a proper
way the pardon authority given the President under the Constitution.

Mr. Epwarps. Thank you, Mr. President.

Mr. Hu~NcaTe. The gentleman from Indiana, Mr. Dennis.

Mr. Dexx~is. Thank you, Mr, Chairman.

Mr. President, I would like to state that I too share with my
colleagues a deep appreciation for your appearance here before our
subcommittee this morning,

Mr. President, on page 7 of your statement where yon were talking
about your first or your second interview with General Haig on the
afternoon of August 1, you stated that “I deseribe this meeting because
at one point it did include references to a possible pardon for Mr.
Nixon."” I take it that you have spelled out what those references were
over on pages 9, where the options are spelled out, and 10, where you
state that you inquired as to what was the President’s pardoning
power, is that correct ?

President Forp, Yes. It is spelled out in the itemed instances, 1
through 6, eight various options involving a pardon.

Mr. Dexxis And does that include everything that was said at that
time on the subject of pardon, substantially ?

President Forp. Yes, sir.

Mr. Dexxyis. Mr. President, I note that on page 10 you state that
yvou asked the General as to what the President’s pardon power was,
and he very properly replied that he had certain information but
could not give a legal opinion.

When, where, and from whom did you ultimately obtain the opinion
that you were entitled under the doctrine of Ew parte Garland and
so on to issue a pardon when there had been no charge or no conviction ?

President Forp. When I came back to the Oval Office, Mr. Dennis,
following the press conference on August 28, where three questions
were raised by the news media involving a pardon, I instructed my
counsel, Mr. Buchen, to check in an authoritative way what pardon
power a President had, and he, several days later, T do not recall
precisely, came back and briefed me on my pardon power as President
of the United States.

Mr. Dex~is. Mr. President, the exercise of executive clemency is,
of course, a well recognized part of the legal system in this country,
exercised by vou and all of your predecessors, is that not the fact?

President Forp, That is correct, sir.

Mr. Dexyis. And you have given this committee, as I understand
your testimony this morning, your complete statement as to your rea-
sons for exercising that power in this particular case?
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President Foro. I have, sir.

Mr. DExN1s, And in answer to my friend, Mr. Edwards, you have
stated the fact that you felt that for an ex-President of the United
States to resign under these circumstances was suflicient, strong punish-
ment, and that that should answer the problem of those who have
raised the question of equal justice under law?

President Forp. That is correct, sir.

Mr. Dexx1s. And you would consider other possible pardons on the
facts of those particular cases when and if they were presented to you?

President Foro. That is correct.

Mr. Dex~ts. And that there was no condition attached to this par-
don, and no sort of agreement made in respect thereto before it was
granted ?

President Forp. None whatsoever, sir.

Mr. Dexx~ts. Thank you, Mr. President. T have no further questions,
My, Chairman.

Mr. Huxgare. The gentleman from South Carolina, Mr. Mann,

My, MAx~. Thank vou, Mr. Chairman.

Mr. President, Mr. Kastenmeier asked you about the termination of
the investigation by the Special Prosecutor’s Office.

Was it your intention by the pardon to terminate the investigation
by the Special Prosecutor’s Office in the 10 areas on svhich you received
a report from that office ?

President Forn. I think the net result of the pardon was, in effect,
just that. Yes, sir.

Mr. Max~. And is that part of the reason why you did not consult
with Mr. Jaworski with reference to the tape agreements as to how
that might affect his further investigations?

President Forn. Well, as I pointed out, the tape agreement was
initiated between my legal counsel and Mr. Nixon sometime before
the question of a pardon ever arose. The reason for that. Mr. Mann,
is that T came into office and almost immediately there were demands
and requests, not only from the Special Prosecutor, as I recall, but from
other sources as to those tapes and other documents. And one of the
first things T did when these problems came to my desk was to ask the
Attorney General for his opinion as to the ownership of those tapes
or any other documents. And once we got that information, then we
felt that there ought to be some discussion as to where the tapes and
other documents would be held, and under what circumstances.

Mr, Maxx~. Now, of conrse, the mandate of the Special Prosecutor’s
Office was not directed solely at President Nixon. but is it not so that
the pardon, in effect, terminated that investigation insofar as other
parties, and other possible defendants are concerned and getting to the
true facts of the matters that have disturbed our national political
life during these past 2 years?

President Forp. T do not helieve that the action I took in pardoning
President Nixon had any impact on any other mandate that the
Special Prosecutor’s Office had.

Mr. Maxy., What response would vou have if the Special Prose-
cutor’s Office now requested access to certain of the tapes now in the
enstody of the Government ? ;

President Forn. The material that is still held by the Government
in my understanding of the Supreme Court decision permits the Spe-
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cial Prosecutor to obtain any of that material for its responsibility,
and I, of course, not in a personal way, would make certain that that
information was made available to the Special Prosecutor’s Office.

Mr. Manw~. According to press reports, Mr. Clement Stone visited
President Nixon on September 22 and thereafter met with you in
Washington, Are you at liberty to tell us the gist of the communication
involving President Nixon from Mr. Stone to you?

President Forp. Mr. Stone came to see me about a program that he
has used very successfully in his business, a program which he is very
proud of and he was urging me to institute it in the varions bureaus and
departments of the Federal Government. There was no other message
conveyed by him from Mr. Nixon to me.

Mr. Maxn. Did you ever discuss the pardon with former President
Nixon after his resignation and prior to the granting of the pardon?

President Foro. Would you repeat the question again, please?

Mr. Maxw~. Did you have any personal eonversation with former
President Nixon concerning the pardon between his resignation and
September 87

President Forp. Absolutely not.

Mr. Man~. "Now, in response to Mr. Edwards’ question about equal
justice under the law, I know that you make a distinetion that here
we are talking about the Office of President of the United States, but
let. us assume that we are talking about the president of a bank or
Governor of a State or Chief Justice of the U.S. Supreme Court, which
in the minds of most people are very high offices. Do you think any of
those persons who are allegedly eriminally culpable through resigna-
tion should be entitled to any treatment different from any other
citizens?

President Forp. Mr. Mann, I do not think T should answer a hypo-
thetical question of that kind. I was dealing with reality, and I have
given in my best judgment the reasons for the action that T took, and
to pass judgment on any other person or individual holding any of-
fice in public or private, I think it wounld be inappropriate for me.

Mr. Max~. You have heard the maxim that the law is no respecter
of persons. Do you agree with that?

President Forp. Certainly it should be.

Mr. Max~. Thank you, Mr. President.

Mr. Huxgare. The gentleman from Iowa, Mr. Mayne.

Mr. Mayye. Thank you, Mr. Chairman.

My, President, I believe that the Chairman and others in their
questioning have established very clearly that your appearance here
today is an entirely voluntary one on your part, that it was your idea.
that you had not been requested by the committee to come in person,
that we had indicated that it would be entirely satisfactory as far as
we were concerned, if some assistant appeared instead.

President Forp. That is correct, sir.

Mr. May~e. I do not think, however, that it has yet been made
clear in the record, and I think this should be, that it is also true that
you were willing to come and to tell this full story as you have done
before the committee and on television before the American people
much earlier than today. Is that not true ?

President Forp. Yes. I think the original schedule was set for
about a week ago. I have forgotten the exact date.
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Mr. May~ze. Well, my recollection, and you can correct me if T am
wrong, is that as early as September 30 you offered and volunteered
to appear before the subcommittee at our next, regular meeting which
would have been on September—on October 1, but it was indicated
to you that that would be too early for the committee to be able to
accommodate such an appearance.

President Forp. Ido not recall that detail, but when I indicated that
I would voluntarily appear, a member of my staff met with, I think,
Chairman Hungate and between them they tried to work out what was
an acceptable, agreeable time as to when I should appear.

Mr. Max~e. There was, of course, the concern which developed
in the subcommittee as to whether there would be any possible jeopardy
to the impaneling of the jury in the Watergate cases. But I think this
timetable should be establishied and T would ask the chairman if that
is not his recollection, that originally the President did say that he
would be glad to appear on October 1.

Mr. Hoxeate. Not being under oath, the Chair is glad to reply.
The gentleman’s recollection is the same as mine.

Mr. May~e. Thank you, Mr. Chairman.

I just think the point should be made that there has been no st alling
at :1|]I or delay on the part of the President in making this appearance,
but that he was not only willing to make the statement but to do it
much earlier,

Mr. Huncarte. If the gentleman will yield briefly——

Mr. Mayxe. Iam happy to yield.

Mr. HuNearn [continuing]. That is precisely the fact and it was
consideration on behalf of many of us concerning the proper effect on
any trials that held us to this day.

Mr. Mayxe. Now, Mr. President, T think there was perhaps one
part of Mr. Kastenmeier’s questioning of you that was left unanswered
and I am going to try to go into that again.

Did you by granting this pardon have any intention of stopping
the investigations of any other defendants or potential defendants?

President Forn. None whatsoever.

Mr. Mayne. Mr. President, ever since T first heard of the Water-
gate break-in I have felt that this was a matter which should be fully
investigated and prosecuted and that anyone found to be criminally
involved should be punished as provided by the law, and I repeatedly
stated I thought our American system of justice as administered in the
courts was fully capable of handling the situation if permitted to
proceed without interference.

I have been apprehensive that the activities of some of the legisla-
tive committees and the large amount of publicity attending upon
those activities might make it impossible for our court system to func-
tion as it should, and T have also been fearful that the executive
branch would intervene to limit or handicap the normal functioning
of the courts.

Now, Mr. President, I must say to you that T am deeply concerned
that both the legislative and executive branches have indeed inter-
ferred with our courts, making it extremely difficult for the traditional
American system of justice to proceed in' the regular manner in this
case. And T was very disturbed by the granting of this pardon, par-
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ticularly at such an early stage, even though certainly there is no
question that under the law yourimd the right to act as you did.

Now, I realize that hindsight is always better than foresight, but I
am wondering if after all that has happened and with further oppor-
tunity for reflection, if you do not now feel that you perhaps acted too
hastily in this case.

President Forp. Mr. Mayne, I have thought about that a great deal
hecause there has been criticism of the timing, but as I reviewed my
thoughts prior to the granting of the pardon, I had to look at this
factual situation. If I granted the pardon when I did, it would as
quickly as possible achieve the results that I wanted, which was to per-
mit our Government, both the Congress and the President, to proceed
to the solution of the problems.

Now, some people say in their criticism, and I understand it and I
am not critical of the point they raise, I should have waited until Mr.
Nixon was indicted, inferring that I should have then pardoned him
if T was going to do so.

Well, other people say that I should have waited until he was con-
victed, if he was convieted, and at that time I should have pardoned.

Others have indicated that I should have waited for a conviction
and a jail sentence, if that were the result.

Now, all of that process, whether it is the indictment, the possible
conviction, a conviction plus a jail sentence, would have taken, as I
have tried to explain, at least 1 year and probably much longer, and
during that whole period of time, Mr. Mayne, all of the things that 1
wanted to avoid—namely, the opportunity for our Government, the
President and the Congress and others, to get to the problems we
have—would have been I think deeply upset and roadblocked.

So I am convinced after reflection, as T was previously, that the
timing of the pardon was done at the right time.

Mr. Mayxe. Thank you, Mr, President.

President Forp. Thank you, sir.

Mr. Huxcate. The Representative from New York, Ms. Holtzman.

Ms. Hourzmax, Thank you, Mr. Chairman, and Mr. Ford, I too
wish to applaud your historical appearance here today.

At the same time, however, I wish to express my dismay that the
format of this hearing will not be able to provide to the American
publie the full truth and all the facts respecting your issuance of a
pardon to Richard Nixon. Unfortunately, each member of this commit-
tee will have only 5 minutes in which to ask questions about this most
serious matter. And unfortunately, despite my urging, the committee
declined to provide sufficient time for each committee member to ask
the questions that were appropriate. The committee declined to pre-
pare fully for your coming by calling other witnesses, such as Alexan-
der Haig, Mr. Buchen, Mr. Becker, and failed to insist also on full
production of documents by you respecting the issuance of this pardon.
I must confess my own lack of easiness at participating in a proceed-
ing that has raised such high expectations and unfortunately will not
be able to respond to them.

I would like to point out, Mr. President, that the resolutions of
inquiry which have prompted your appearance here today have re-
sulted from very dark suspicions that have been created in the public’s
mind. Perhaps these suspicions are totally unfounded and I sin-
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cerely hope that they are. But, nonetheless, we must all confront the
reality of these suspicions—the suspicions that were created by the
circumstances of the pardon, the secrecy with which it was issued. and
the reasons for which it was issued, which have made people question
whether or not in fact there was a deal.

President Forp. May I comment there? I want to assure you, the
members of this subcommittee, the Members of the Congress, and the
American people there was no deal. period, under no circumstances.

Ms. Hovrzyax. Well, Mr. President, I appreciate that statement
and I am sure many of the American people do as well. But they also
ave asking questions about the pardon and I would like to specify a
few of them for you so that perhaps we can have some of them
answered. -

I think, from the mail I have received from all over the country as
well as my own district, that the people want to understand how ‘yon
can explain having pardoned Richard Nixon without specifying any
of the crimes for which he was pardoned. and how you can explain
having pardoned Richard Nixon without obtaining any acknowledge-
ment of guilt from him.

How do you explain your failure to consult the Attorney General of
the United States with respect to the issuance of the pardon even
though in your confirmation hearings you had indicated that the At-
torney General’s opinion would be crifical in any decision to pardon
the former President ?

How can the extraordinary haste in which the pardon was decided
on and the secrecy with which it was carried out be explained? How
can you explain the fact that the pardon of Richard Nixon was accom-
panied by an agreement with respect to the tapes which in essence, in
the public mind, hampered the Special Prosecutor’s access to these
materials and was done, also in the public’s mind. in disregard of the
public’s right to know the full story about Richard Nixon’s miscon-
duet in office ?

In addition, the publie, T think, wants an explanation of why Benton
Becker was used to represent the interests of the United States in
negotiating a tapes agreement when, at that very time. he was under
investigation by the United States for possible criminal charges.

How also can you explain not having consulted Leon Ja worski, the
Special Prosecutor, before approving the tapes agreement? I think.
Mr. President, that these are only a few of the questions that have
existed in the public’s mind and unfortunately still remain unresolved.

Since I have very brief time, T would like to ask you in addition to
these questions one further one: Suspicions have been raised that the
reason for the pardon and the simultaneous tapes agreement was to in-
sure that the tape recordings between yourself and Richard Nixon
never came out in public. To alleviate this suspicion once and for all,
would you be willing to turn over to this subcommittee all tape record-
ings of conversations between yourself and Richard Nixon?

President Forp. Those tapes under an opinion of the Attorney Gen-
eral which T sought, according to the Attorney General, and T might
add according to past precedent, belong to President Nixon. Those
tapes are in our control. They are under an agreement which protects
them totally, fully, for the Special Prosecutor’s Office or for a ny other
criminal proceedings. Those fapes will not be delivered to anybody un-




109

til a satisfactory agreement is reached with the Special Prosecutor’s
Office. We have held them because his office did request that, and as
long as we have them, held in our possession for the Special Prosecu-
tor's benefit, I see no way whatsoever that they can be destroyed, that
they ean be kept from proper utilization in criminal proceedings.

Now, those tapes belong to Mr. Nixon according to the Attorney
General, but they are being held for the benefit of the Special Prosecu-
tor, and I think that is the proper place for them to be kept.

Mr. Huneate. The gentleman from Maryland, Mr. Hogan.

Mr. Hogax. Thank you, Mr. Chairman.

I am frankly amazed at my good friend, the gentlelady from New
York, and her accusatory opening statement, because certainly the
gentlelady knows that it is the nsual, ordinary, and routine procedure
of this subcommittee, and this committee, to operate under the 5-min-
ute rule. There is nothing extraordinary about us today allocating 5
minutes of time to each member of the committee. We always operate
that way.

Her other observation about not doing any preparatory work by
calling other witnesses was rejected, as far as 1 recall, by all of the
members of the subcommittee on the basis that this resolution of in-
quiry is directed to the President of the United States, and properly so.
So. it would be totally inappropriate for the resolution of inquiry to
address itself to individuals other than the subject of this resolution
of inquiry.

Mr. President, I would like to join too in commending you for your
statement and your openness and candor in coming to Congress in this
very historic event. And frankly, I am concerned over some of the
questioning by my colleagues, such as asking if all men are not equal
under the law. Certainly, being the outstanding lawyers that they are,
they know that the pardoning power itself is inherently inequitable.

But, for a larger purpose, it grants to the Chief Executive of the
Federal Government or of the State, in the case of State crimes,
the power to pardon individuals who may or may not have been
indicted or convicted of erimes. So, we should not expect this concept
of equality under the Iaw to apply here as if it were a trial of criminal
offenses. And furthermore, we also know that in our system of eriminal
justice, even the prosecutors themselves exercise prosecutive discre-
tion to bring someone to justice or not. There is no question whatsoever
that the Constitution gives to the President of the United States
broad and absolute power to pardon individuals for criminal offenses.

We also know from the debates of the framers of the Constitution
that they specifically rejected including in the Constitution the words
“after convietion.” They also, in the debate at that time, indicated
situations where it might be necessary or desirable to grant a pardon
even before indictment, as was the case in this instance.

Now, Mr. President, I know that you followed very arefully the
deliberations of this committee during the impeachment inquiry, and
I know you are also aware that this committee unanimously concluded
that the President was guilty of an impeachable offense growing out
of obstruction of justice. So in a sense, could we not say that this
was at least the basis for a possible criminal charge, which was
already spread on the record, with ample evidence to justify it?

44-274—
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So those who say you should have waited until there were formalized
charges really are overlooking the fact that there was, in fact, a very
formalized charge, an “indictment,” if you will, by this committee.

President Forp, Well, the unanimous vote of the House Committee
on the Judiciary, all 38 members, certainly is very, very substantial
evidence the former President was guilty of an impeachable offense.
There is no doubt in my mind that that recommendation of this full
committee would have earried in the House which would have been
even more formidable as an indication of criminal activity, or cer-
tainly, to be more specific, an impeachable offense. Of course, the
prospects in the Senate with such a formidable vote in the committee
and in the House would have been even more persuasive.

Mr. Hocax. Mr. President, referring to the memorandum from Mr.
Ruth to Mr. Jaworski enumerating the 10 possible criminal offenses,
it is true that this committee addressed itself, if T am not mistaken.
to every single one of these charges, and assessed the evidence as to
each one of them, and we found them wanting. There was not sufficient
justification for an impeachable offense and presumably a eriminal
offense.

Furthermore, the last paragraph of that memorandum says with
regard to these 10 matters and I quote: “None of these matters of the
moment. rises to the level of our ability to prove even a probable
criminal violation by Mr. Nixon.”

This memorandum does not, include the obstruction of justice charge
which T addressed myself to earlier, so T think we can logically assume
that there would not have been any indictments resulting from any of
Mr. Jaworski’s activities, other than in the area of obst ruction of
justice. And with further corroboration of that point, I allude to a story
in the Wall Street Journal yesterday where Mr. Jaworski (who, inci-
dentally, not only agrees with your pardon and its legality, but also the
timeliness of it) says very specifically that there were going to be no
additional disclosures resulting from his activities that the public was
not already aware of relating to Mr. Nixon. Therefore, those who are
saying that you should have waited until there was a formal cha ree
I think are missing the point that there already has been a formal
charge approved by this committee and there probably would have
been no others.

Mr. President, do you not feel that the very acceptance of the pardon
by the former President is tantamount to an admission of guilt on his
part.?

President Forv. I do, sir.

Mr. HoGa~. So again those who say that they would have preferred
that the former President admit his culpability before a pardon was
issued are overlooking that fact ? k

President Forn. The acceptance of a pardon, according to the legal
authorities, and we have checked them out very carefully, does indicate
that by the acceptance, the person who has accepted it does, in effect,
admit guilt.

Mr. Hocan. Thank you, Mr. President, and again I would like to
express my personal appreciation for your candor and your openness
and your cooperation with this coequal branch.

President Forn. Thank you very much, Mr. Hogan.
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Mr. Huxoate. Mr. President, as you can see, the peculiar strength
of this subcommittee lies in the fact that the subcommittee members
bring go much knowledge to it and the subcommittee chairman takes
so little away. I noticed in page 10 of your statement that when you
were first hit with the possibility of this responsibility you indicated
that you wanted to talk to your wife before making a decision.

My. President, did yon do that ?

Prosident Forn. I certainly did, Mr. Chairman, because the prob-
ability of or the possibility of my becoming President obviously would
have had a significant impact on her life as well as our lives,

Mr. Huxeate. That destroys my theory that if you had talked to
her you would have waited until indictment or Christmas Eve.

Let me ask you if any attempt was made by you or your representa-
tive to contact the Federal pardon attorney as to his opinion as to cus-
tomary procedures following the issuing of a pardon?

President Forp. I did not, sir.

Mr. Hoxcate. Now, Mr. President, T go to page 20, and T am ad-
dressing myself to the health question. In the first responses provided
by the press releases, one of these at page 3, it refers to September 16.
Now. was the date of this press conference after the pardon decision in
which you are quoted : “I have asked Dr. Lukash, who is the head
physician in the White House, to keep me posted through proper
channels as to the former President’s health. T have been informed
on a routine, day-to-day basis, but I don’t think I am at liberty to
give information.”

My question is, Mr. President, had he reported prior to the pardon
date or only after?

Presmext Forp, Dr. Lukash gave me no information concerning
President Nixon’s health prior to the time that I issued the par-
don. He did at my request, when I heard rumors about the former
President’s health, keep me posted in proper channels, but that all oc-
curred after the pardon took place.

Mr. Huxcare. Is the gentleman from Indiana seeking recognition ?

Mr. Dexnis. Thank you, Mr. Chairman. T would just like to request
that we make a part of the record the text of the opinion of the U.S.
Supreme Court in Lz parte Garland, 4 Wallace 333: and also the
opinion of the U.S. Supreme Court in Burdick against the United
Stafes. 236 U.S. 79. which deals with the point that a pardon must
be accepted.

Mr. Huxcate. Without objection, it will be made a part of the
record.

[The documents referred to follow:]

Ex PARTE GARLAND

1. The aect of Congress of January 24th, 1865, providing that after its passage
no person shall be admitted as an attorney and counsellor to the bar of the
Supreme Court, and, after March 4th, 1865, to the bar of any Circuit or District
Court of the United States, or Court of Claims, or be allowed to appear and be
heard by virtue of any previous admission, or any special power of attorney,
unless he shall have first taken and subseribed the oath preseribed in the act of
July 2d, 1862—which latter act requires the affiant to swear or affirm that he
has never voluntarily borne arms against the United States since he has been a
citizen thereof: that he has voluntarily given no aid, countenance, counsel, or
encouragement to persons engaged in armed hostility thereto; that he has neither
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sought nor accepted, nor attempted to exercise the functions of any office what-
ever, under any authority or pretended authority in hostility to the United
States; and that he has not yielded a voluntary support to any pretended govern-
ment, authority, power, or constitution within the United States, hostile or
inimical thereto—operates as a legislative decree excluding from the practice of
the law in the courts of the United States all parties who have offended in any
of the particnlars enumerated.

2. Exclusion from the practice of the law in the Federal courts, or from any
of the ordinary avoeations of life for past conduct is punishment for such con-
duet. The exaction of the oath is the mode provided for ascertaining the parties
upon whom the act is intended to operate,

3. The act being of this character partakes of the nature of a bill of pains and
penalties, and is subject to the constitutional inhibition against the passage of
bills of attainder, under which general designation bills of pains and penalties
are included.

4. In the exclusion which the act adjudges it imposes a punishment for some
of the acts specified which were not punishable at the time they were committed,
and for other of the acts it adds a new punishment to that before prescribed,
and it is thus within the inhibition of the Constitution against the passage of an
exr post facto law,

5. Attorneys and counsellors are not officers of the United States: they are
officers of the court, admitted as such by its order upon evidence of their Possess-
ing sufficient legal learning and fair private character.

6. The order of admission is the judgment of the court that the parties possess
the requisite qualifications and are entitled to appear as attorneys and counsellors
and conduct causes therein. From its entry the parties become officers of the
courf, and are responsible to it for professional misconduet, They hold their
office during good behavior, and can only be deprived of it for misconduct ascer-
tained and declared by the judgment of the court after opportunity to be heard
has been afforded. Their admission and their exelusion a re the exercise of
Judicial power.

7. The right of an attorney and counsellor, acquired by his admission, to appear
for suitors, and to argne causes, is not a mere indulgence—a matier of grace and
favor—revocable at the pleasure of the court, or at the command of the legisla-
ture. It is a right of which he ean only be deprived by the judgment of the court,
for moral or professional delinquency.

8. The admitted power of Congress to preseribe qualifications for the office of
attorney and counsellor in the Federal courts cannot be exercised as a means
for the infliction of punishment for the past conduct of such officers, against the
inhibition of the Constitution.

0. The power of pardon conferred by the Constitution upon the President is
unlimited except in cases of impeachment, It extends to every offense known to
the law, and may be exercised at any time after its commission, either before
legal proceedings are taken or during their pendency, or after convietion and
Judgment. The power is not subject to legislative control.

10, A pardon reaches the punishment preseribed for an offense and the guilt
of the offender. If granted before conviction it prevents any of the penalties and
disabilities consequent upon conviction from attaching; if granted after con-
viction it remove the penalties and disabilities and restores him to all his civil
rights. It gives him a new credit and capacity. There is only this limitation to
its operation : it does not restore offices forfeited, or property or interests vested
in others in consequence of the conviction and judgment, ¥

11. The petitioner in this case having received a full pardon for all offences
committed by his participation, direct or implied, in the Rebellion, is relieved
from all penalties and disabilities attached to the offense of treason, committed
by such participation. For that offense he is heyond the reach of punishment of
any kind. He cannot, therefore, be excluded by reason of that offence from con-
tinning in the enjoyment of a previously acquired right to appear as an attorney
and counsellor in the Federal courts,

STATEMENT OF THE CASE

On the 2d of July, 1862, Congress, by “An act to prescribe an oath of office, and
for other purposes,” * enacted :

“That hereafter every person elected or appointed to any office of honor or
profit under the government of the United States, either in the civil, military,

118 Stat. at Large, 424,
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or naval departments of the public service, excepting the President of the United
States, shall, before entering upon the duties of such office, take and subscribe
the following oath or affirmation :

“I A, B., do solemnly swear (or affirm) that I have never voluntarily borne
arms against the United States since I have been a citizen thereof ; that I have
voluntarily given no aid, countenance, counsel, or encouragement to persons en-
gaged in armed hostility thereto; that 1 have neither sought nor accepted, nor
attempted to exercise the functions of any office whatever, under any aulhority
or pretended authority in hostility to the United States; that 1 have not yielded
a voluntary support to any pretended government, authority, power, or constitu-
tion within the United States, hostile or inimieal thereto. And I do further swear
(or affirm) that, to the best of my knowledge and ability, 1 will support and
defend the Constitution of the United States against all enemies, foreign and
domestic: that I will bear true faith and allegiance to the same; that I take this
obligation freely, without any mental reservation or purpose of evasion, and that
I will well and faithfully discharge the duties of the office on which I am about
to enter, so helpme God ;' &e.

“Any person who shall falsely take the said oath shall be guilty of perjury;
and, on convietion, in addition to the penalties now preseribed for that offence,
shall be deprived of his office, and rendered incapable forever after of holding
any office or place under the United States.”

On the 24th of January, 1865," Congress passed a supplementary act extending
these provisions so as to embrace attorneys and counsellors of the courts of the
United States. 1t is as follows :

“No person, after the date of this act, shall be admitted to the bar of the
Supreme Court of the United States, or at any time after the fourth of March
next, shall be admitted to the bar of any Circuit or District Court of the United
States, or of the Court of Claims, as an attorney or counselor of such court, or
shall be allowed to appear and be heard in any such court, by virtue of any
previous admission, or any special power of attorney, unless he shall have first
taken and subseribed the oath prescribed in ‘An aect to prescribe an oath of
office and for other purposes,’ approved July 2d, 1862, And any person who shall |
falsely take the said oath shall be guilty of perjury, and, on conviction,” &c.

By the Judiciary Act of 1789, the Supreme Court has power to make rules and
decide npon the qualifications of attorneys.,

At the December Term of 1860, A. H. Garland, Esquire, was admitted as an
attorney and counsellor of the court, and took and subseribed the oath then
required, The second rule, as it then existed, was as follows :

“It shall be requisite to the admission of attorneys and counsellors to practice
in this court, that they shall have been such for three years past in the Supreme
Court of the States to which they respectively belong, and that their private and
professional character shall appear to be fair,

“They shall respectively take the following oath or affirmation, viz. :

“<I.A. B., do solemnly swear (or affirm, as the case may be) that I will demean
myself as an attorney and counsellor of this court, uprightly, and according to
law, and that I will support the Constitution of the United States."”

There was then no other qualification for attorneys in this court than such as
are named in this rule,

In March, 1865, this rule was changed by the addition of a clause requiring an
oath, in conformity with the act of Congress.

At the same term at which he was admitted, Mr. Garland appeared, and pre-
sented printed arguments in several cases in which he was connsel. His name
continued on the roll of attorneys from then to the present time: but the late
Rebellion intervened, and all business in which he was concerned at the time
of his admission remained undisposed of. In some of the cases alluded to fees
were paid, and in others they were partially paid. Having taken part in the Re-
bellion against the United States, by being in the Congress of fthe so-called Con-
federate States, from May, 1861, until the final surrender of the forces of such
Confederate States—first in the lower house, and afterwards in the Senate
of that body, as the representative of the State of Arkansas, of which he was a
citizen—Mr. Garland could not take the oath prescribed by the acts of Congress
before mentioned and the rule of the court of Marech, 1865.

The State, in May, 1861, passed an ordinance of secession, purporting to with-
draw herself from the Union: and afterwards, in the same year, by another ordi-
nance, attached herself to the so-called Confederate States.

118 Stat, at Large, 424,
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In July, 1865, Mr. Garland received from the President a pardon, by which the
chief magistrate, reciting that Mr. Garland, “by taking part in the late Rebellion
against the government, had made himself liable to heavy pains and penalties,”
&e., did thereby

“Grant to the said A. H. Garland a full pardon and amnesty for all offenses by
him committed, arising from participation, direct or implied, in the said Rebel-
lion, conditioned as follows : This pardon to begin and take effect from the day on
which the said A. H. Garland shall take the oath prescribed in the proclamation
of the President, dated May 29th, 1865; and to be void and of no effect if the
said A, H. Garland shall hereafter at any time acquire any property whatever in
slaves, or make use of slave labor: and that he first pay all costs which may have
accrued in any proceedings hitherto instituted against his person or property.
And upon the further condition that the said A. H. Garland shall notify the Secre-
tary of State in writing that he has received and aceepted the foregoing pardon.

The oath required was taken by Mr: Garland and annexed to the pardon, It was
to the purport that he would thenceforth “faithfully support, proteet, and defend
the Constitution of the United States and the union of the States thereunder ;
and that he would in like manner abide by and faithfully support all laws and
proclamations which had been made during the existing Rebellion with reference
to the emancipation of slaves,”

Mr. Garland now produced this pardon, and by petition filed in ecourt asked
permission to continue to practice as an attorney and counsellor of the court,
without taking the oath required by the act of January 24th, 1865, and the rule
of the court. He rested his application principally upon two grounds:

1st. That the act of January 24th, 1865, so far as it affected his status in the
court, was unconstitutional and void ; and,

2d. That, if the act were constitutional, he was released from compliance with
its provisions by the pardon of the President.

Messrs. Reverdy Johnson and M. I. Carpenter, for the petitioner, Mr. Garland,
who had filed a brief of his own presenting fully his case.

I. In discussing the constitutionality of any law of Congress, the real question
is, would the act accomplish a result which the Constitution forbids? If =0, no
mitter what may be the form of the act, it is unconstitutional.

This court, in Green v. Biddle? Rronson v. Kinzie and in McCraken v. Hay-
ward,* has held, that although the States may legislate at pleasure upon remedies
merely, yet if the practical effect of such legislation, in a given case, be to burden
the right of a creditor unreasonably, or withdraw the debtor's property from
the reach of the creditor, then such law is unconstitutional, as impairing the
obligations of the contract, In Bronson v. Kinzie, C. J. Taney says:

“Whatever belongs merely to the remedy may be altered aceording to the will
of the State, provided the alteration does not impair the obligation of the con-
tract. But if that effect is produced, it is immaterial whether it is done by aet-
ing on the remedy, or directly on the contract itself. In either case it is prohibited
by the Constitution.”

Again he says:

“And no one, we presnme, wonld say that there is any substantial difference
hetween a retrospective law declaring a partienlar contract or class of contracts
to be abrogated and void. and one which took away all remedy to enforce them, or
incumbered it with conditions that render it useless or impracticable 1o pursue
)

In the Passenger Cases® this court held that State lnws. nominally mere health
or police laws, were unconstitutional, because, in their effect, they amounted to
a regulation of commerce: and. therefore, were an exercise of power vested
exclusivelv in the Federal government,

The judges of this court hold office during good behavior. An act of Con-
fress passed today, requiring them to take an oath that they were not above
forty vears of age, and providing, as the act in question does in- relation to
Aftorneys, that, “after the 4th March next, no justice of this conrt shonld he
ﬂrl_miHnﬂ to his seat, unless ha shonld take sneh oath, even if he wers previonsly
A Jnstice of said eourt,” wonld be a nalpable violation of the Constitution, hecanse
it would amount to a disqualification to any man above forty years of age, and

28 Whaston, 1.
21 Woward, 311,
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be equivalent to providing that no justice of this court should remain in office
beyond that age; while the Constitution provides that the judges shall hold
during good behavior,

The Constitution provides,® that “no attainder of treason shall work c¢orruption
of blood, or forfeiture, except during the life of the person attainted.” Now,
an act of Congress, or of a State, declaring that before any heir should enter into
his ancestral estates he should take an oath that his ancestor had not been
attainted of treason, would violate this provision ; and could be intended for no
other purpose.

Assault and battery is a crime punishable by fine of £50, but not with
disqualification to hold office. Suppose A. today commits that offense, is tried and
fined. Tomorrow, Congress passes a law that no person shall be admitted to hold
any office of honor, profit, or trust until he shall subseribe an oath that he has
never committed the erime of assault and battery. Is it not apparent that such
act, in its practical operation, would be ex post facto, as adding to the punish-
ment of assault and battery an important penalty not attaching when the crime
was committed?

These are instances, and many might be cited, illustrating the proposition that
an act is unconstitutional, which accomplishes a result forbidden by, or in conflict
with, the Constitution.

II. What, then, is the result accomplished by the act complained of, and how
does that result accord with the spirit and provisions of the Constitution?

This may be considered—

(1.) With reference to the petition ; and

(2.) Upon principle generally.

1. Conceding, for the purpose of this argument, that the petitioner has been
guilty of treason, for which, on conviction in the manner provided in the Con-
stitution (on the testimony of two witnesses to the same overt act, or on confession
in open court), he might have been punished with death,

The President has fully pardoned him for this offence ; and the constitutional
effect of that pardon is to restore him to all his rights, civil and politieal, in-
cluding the capacity or qualifieation to hold office, as fully in every respect
as though he had never committeed the offence. Previous to the Rebellion, the peti-
tioner was not only ¢ualified to be, but actually was a member of this bar. In
consequence of his supposed treason, and only in consequence of that, he sub-
jeeted himself to the liability of forfeiture of that office but the pardon wipes out
both the erime and the liability to punishment, and rvestores the petitioner to the
rights he before possessed, including the right to practice at this bar. This act of
Congress, however, fixes upon this petitioner, as a consequence of the offence,
a perpetual disqualifieation to hold this or any other office of honor, profit, or
trust. In other words, the act accomplishes a result in direct opposition to the
constitutional effect of the pardon, Dropping names and forms and considering the
substance of things the President says. by his pardon : “You shall not be preclnded
from practising in the Supreme Court in consequence of your erime; I pardon
vou.” The act says: “You shall never practise in the Supreme Court without tak-
ing an oath which will be perjury, and then, on conviction of that, that shall
disquality you." The President is trying to pardon, and Congress to punish the
petitioner for the same offence ; and the only question is, which power prevails
over the other?

To examine this subject we must consider first the nature and effect of the
pardon granted to the petitioner: and secondly, the character and effect of the
oath preseribed by the act, If it can be shown that the pardon, in its constitutional
effect, extinguishes the erime and precludes the possibility of punishment: and
that the oath in effect fixes a disqualification, which is in the nature of a penalty
or punishment for the same offence, themw, of course, the conflict between the two
is established, and we presume it will be conceded, in that case, that the pardon
must prevail.

First, the pardon. The Constitution provides® that the President “shall have
power to grant reprieves and pardons for offences against the United States,
execept in cases of impeachment.” This language is plain. “Offences,” means *“all
offences ;" and then the express exception of cases of impeachment is a repetition
of the same idea.

In United States v. Wilson,® Chief Justice Marshall, speaking of the pardoning
power, says:

8 Article i, § 3.
7 Article 11, § 2.
& 7 Peters, 150,
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“As this power had been exercised from time immemorial by the Executive of
that nation, whose language is our language, and to whose judicial institutions
ours bear a close resemblance, we adopt their principles respecting the operation
and effect of a pardon, and look into their books for the rules preseribing the
manner in which it is to be used by the person who would avail himself of it.”

This court, delivering its opinion by Mr. Justice Wayne, in Ex parte Wells®
quotes this language of Chief Justice Marshall with approval, and says further
that the power granted to the President was the same that had before heen exer-
cised by the Crown of England. Now let us turn to the English and American
authorities,

In Sharswood's Blackstone * it is said.

“The effect of a pardon is to make the offender a new man: to acquit him
of all corporal penalties and forfeitures annexed to that offence for which he
obtains a pardon ; it gives him a new credit and capacity ; and the pardon of
treason or felony, even afier conviction or attainder, will enable a man to have
an action of slander for calling him a traitor or felon.”

Bacon's Abridgement says: “The stroke being pardoned, the effects of it are
consequently pardoned.” And refers to Cole's Case, in the old and accurate
reported Plowden,™ Bacon says, also : ¥ “The pardon removes all punishment and
legal disability.” ™ In Bishop's Criminal Law it is said :*

-“The effect of a full pardon is to absolve the party from all the consequences of
his crime, and of his convietion therefor, direct and collateral ; it frees him from
the punishment, whether of imprisonment, pecuniary penalty, or whatever
else the law has provided.”

In the Pennsylvania case of Cope v. Commonweealth,"” the eourt says: “We are
satisfied, however, that although the remission of the fine imposed would not dis-
charge the offender from all the consequences of his guilt, a full pardon of the
offence would.”

In the Massachusetts case of Perkins v. Stevens.! it is said : “It is only a full
pardon of the offence which can wipe away the infamy of the conviction, and
restore the conviet to his civil rights,”

And quoting from the attorney-general of that State, the court approves the
following langnage :

“When fully exereised, pardon is an effectual mode of restoring the com-
petency of a witness, It must be fully exercised to produce this effect; for if
the punishment only be pardoned or remitted it will not restore the competeney,
and does not remove the blemish of character, There must be a full and free
pardon of the offence before these can he r sleased and removed.”

In other cases * a pardon was held to render the conviet a competent witness,
upon the ground that the pardon removed not enly the punishment but the
stigma of guilt.

These authorities show that the people intended to, and in faet did, clothe
the President with the power to pardon all offences, and thereby to wash away
the legal stain and extinguish all the legal eonsequences of treason—all penal-
ties, all punishments, and everything in the nature of punishment,

The President, for reasons of the sufficiency of which he is the sole and ex-
clusive judge, has exercised this power in favor of the petitioner. The effect of
the pardon, therefore, is to make it impossible for any power on earth to inflict,
constitutionally, any punishment whatever upon the petitioner for the erime of
freason specified in the pardon.

IIT. The act applied to the petitioner, in substance and effect, visits upon
him a punishment for his pardoned crime, It will be conceded that the effect
of this act is to exelude the petitioner from this and from all eivil office. That a
permanent disqualification for office is a grievous punishment need not be argned
in Ameriea.

I'n the matter of Dorsey,” a motion was made for the admission of Dorsey as an
attorney, and to dispense with administering to him an oath in relation o dueling,
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required by an act of 1826 This act provided that “all members of the general
assembly, all officers and public functionaries, elected or appointed under the
constitution or laws of the State, and all conusellors and attorneys at law,” before
entering upon their office, should take an oath that they had never been engaged
in any duel, and that they never would be,

The report of the case occupies about two hundred pages, and is an able
and elaborate discussion of this subject, and a full authority for the position we
take in this case, 1t was there held : !

1. That in that case the law preseribed a qualification for holding office,
which an individual never could comply with, and that such aet, as to him, was
a disgualification.

2 That such disqualification was punishment.

4 That the retrospective part of the oath was unconstitutional.

4. That as a part of the oath was unconstitutional., and the court conld not
separate it, the whole oath was unconstitutional, and the petitioner was entitled
to be admitted without taking it.

Goldthwaite, J., says: ™

*1 have omitted any argument to show that disgqualification from office, or
froin the pursuits of a lawful avocation, is a punishment; that it is so, is too
evident to require any illustration indeed, it may be questioned whether any
ingenuity conld devise any penalty which would operate more forcibly on society."”

In Barker v. The People,™ a New York case, the chancellor says:

“Whether the legislature can exclude from publie trusts any person not ex-
cluded by the express rules of the Constitution, is the question which I have
already examined, and according to my views of that question there may be an
exclusion by law, in punishment for crimes, but in no other manner, and for no
other cause,”

In same case, in Supreme Court, where the opinion was delivered by Spencer,
C.J., itissaid:

“The disfranchisement of a citizen is not an nnusual punishment; it was the
consequence of treason, and of infamous crimes, and it was altogether discretion-
ary in the legislature to extend that punishment to other offences.”

Indeed, the very act we are considering provides this punishment for those
who shall be convieted of perjury for taking the test oath falsely.

And more than all, the Constitution of the United States 2 jtself is to the same
effect. It says:

“Judgment in cases of impeachment shall not extend further than to removal
from office, and disqualification to hold and enjoy any office of honor, trust, or
profit under the United States.”

For the highest crimes, then, and on trial in the most solemn form known to
{he Constitution, the only punishment is disqualification.

These authorities, as we assert, establish :

1. That the pardon absolves the petitioner from all punishment for his offence ;
and,

2 That the act in question does, in its operation upon the petitioner, dis-
franchise him from holding office ; and

2. That such disfranchisement is in effect a punishment for the same offence
for which he has been pardoned ; and, therefore,

. That the act and the pardon are in confliet, and the pardon must prevail.

1V. The foregoing objections are conclusive as regards Mr. Garland; but it
might be omitting a duty that every lawyer owes his country, not to call atten-
tion to the other general objections to this act.

1. What right has Congress to prescribe other qualifications that are found
in the Constitution; and what is the limit of the power? Of ecourse the power is
coneaded to make perpetual or limited disqualification one of the penalties of
crime, applying the act prospectively. Such was the act sustained in Barker v. The
People, before cited ; but where does Congress get the power to disfranchise and
disqualify any citizen, except as punishment for erimes, whereof the party shall
have been duly convicted?

Congress ean exercise none but actually delegated powers, or such as are in-
cidental and necessary to carry out those expressly granted. If this act is con-
«titutional, then there is no limit to the oaths that may he hereafter preseribed.
The whole matter rests in the discretion of Congress. A law requiring every
public officer to swear that he voted for a partienlar candidate at the last elec-

1 Pages A66, 368,
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tion, or leave his office, would be more wanton, but not less constitutional, than
the one we are considering; for if it is in the constitutional power of Congress
to require these disfranchising oaths to he taken, then Congress alone can de-
termine their nature. There is no appeal from its determination of any matter
within its constitutional provinee,

2. The Constitution provides: =

“No person shall be held to answer for a capital or otherwise infamous crime,
unless on a presentment or indictment of a grand jury; except,” &ec. ... “Nor
shall he be compelled, in any criminal case, to be a witness against himself, nor
be deprived of life, liberty, or property, without due process of law,” &ec.

Now, suppose murder or treason to have been in fact committed by a public
officer, but that there is no witness to establish the fact, Can Congress pass a law
requiring him, as a condition to his further continuance in office, or ever afier
holding any office, to take an oath that he has not committed murder or treason
If 50, all the consequences which can follow from convietion on impeachment,
viz., incapacity to hold office, may be visited upon the guilty party without in-
dictment, trial, or witnesses produced against him, and without any process of
law whatever; and Congress may by ex post facto laws brand the most trifling
offence, or even a difference of political opinion, with total disqualication to
hold office. Such rapid administration of justice might often reach a correct re-
sult, and disfranchise g guilty man whose absence from office might not en-
danger the Republie: but the question is, is it a constitutional method of es-
tablishing and punishing guilt 4

4. The petitioner’s right to practice in this court is property. In Wanunack v.
Halloway,” it was held by the court unanimously, that “the right to exercise an
office is as mueh a species of properiy as any other thing capable of possession :
and to wrongfully deprive one of it, or unjustly withhold it, is an injury which
the law can redress in as ample a manner as any other wrong: and conflieting
claims to exercise it must be decided in the same manner as other claims in-
volving any other right, if either of the claimants insist on a jury.”

In Er parte Heyfron,™ it was held to be “error to strike an attorney from the
roll on motion without giving him notice of the proceeding,” the court saying:
“It is a eardinal prineiple in the administration of justice, that no man can
he condemned, or divested of Ji is rights, until he has had an opportunity of being
heard.”

In the matter of Cooper,™ it was held that the court, in passing upon the ad-
mission of an applicant to practise as an attorney, acted Judicially, and its de-
cision was reviewable in the appellate eourt.

In Bz parte Secombe,™ this court say (by C.J, Taney) :

“It rests exelusively with the court to determine who is qualified to become
one of its officers, as an attorney and counsellor, and for what cause he ought to
be removed. The power, however, is not an arbitrary and despotic one, to be
crercised at the pleasure of the court, or from passion, prejudice, or personal
hostility ; but it is the duty of the court to exercise and regulate it by sound and
Just judicial diseretion, whereby the rights and independence of the bar may be
be condemned, or divested of his rights, until he has had an opportunity of being
of the court itself.”

These ecases show that the petitioner has a vested right in his office as an at-
torney of this court, of which he ean only be deprived by some regular jndieial
proceeding. He may be removed for cause ; but the adijndieation of the court in
the premises is a Judicial’ judgment, which may be reviewed on appeal.

Depriving the petitioner, therefore, of his office by an enforcement of this aet
of Congress, is depriving him of his property without due process of law.

Mr. R, H. Marr, alzo for the petitioner: =

1. The President has granted to the petitioner a “full pardon and amnesty.”
Here are two words. and the meaning of them is different.

The meaning of the word pardon has been discussed and is well known., The
word “amnesty” is not. of frequent use in the English law: for the clemency
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which is expressed by that word {s usnally exercised in England by what they
call an act of indemnity. Let us inquire into its meaning.

Neither the English law nor our law throws great light upon the matter, It
may be well to trace its history, and to see how it was understood originally, how
it has been uniformly understood since, and is now understood, by some of the
most polished nations of the world. If we turn our attention to France, par-
ticularly, so long and so often the sport of political storms and revolutions, we
shall find in her jurisprudence abundant light to guide us in our inquiry as to the
meaning and effect of the amunesty.

The word comes from the Greek, Aprysria, and means oblivion, the state or
condition of being forgotten, no longer remembered. When Thrasybulus had
overcome and dethroned the Thirty Tyrants, he induced his followers, by his
persuasive eloguence, and by the influence which his noble virtues gave him, to
pass an act of perpetual oblivion in favor of an oligarchical party. from whom
they hiad suffered atrocious wrongs; to forget, to remember no longer, the past
offences, grievous as they were; and this act of clemeney, running back to about
the vear 403 B.C., he called Aprysria,

The Romang, too, had their amnesty, which they called Abolitio, and which
is thus defined in their law: “Abolitio est deletio, oblivio, vel extinctio accusa-
tiomis."”

This high prerogative was exercised by the Kings of Spain from a4 Very re-
mote period ; and its effect ™ is, to condone the penalty, and to obliterate, efface
the mark of infamy.

From an early period, this prerogative has been exercised by the kings of
France. and its effect has been the subject of the most minute judicial investiga-
Lion.

Merlin ® defines the word: “Grace du gouverain, par laquelle ¥ veut qu'on
oublie ce qui a été fait contre lui on contre ses ordres.”

Fleming & Tibbins, in their Dictiona ry,” define it: “Pardon qu'on accorde 4 des
rebelles ou a des déserteurs.”

In the matter of a person named Clemency,® the Court of Cassation say :

“If the effect of letters of pardon is limited to the remission of the whole or a
part of the penalties pronounced against one or more individuals; if they leave
the offence still subsisting, as well as the culpability of the pardoned, and even
declare the justice of the condemnation, it is otherwise with respect to a full and
complete amnesty, which carries with it the extinetion of the offences of which
it is the object: of the prosecutions commenced or to be commenced ; of the con-
demnations which may have been or which may be pronounced; so that these
offences, covered with the veil of the law, by the roval power and clemency,
are, with respect to courts and tribunals, as if they had never been committed,
saving to third persons their right to reparation, by civil action, for injury to
them."

Clemency had been guilty of theft, in a time of great scarcity; and was am-
nestied. She afterwards committed the same offence, and the prosecution insisted
on inflicting upon her the accumulated penalties due to a repetition of the offence.
But the court held that the first offence had been so completely annihiliated
by the amnesty, that it could not be considered in law as having ever existed or
been committed, insomuch that the offence for which she was then prosecuted,
though in reality a repetition of the first, could be considered in.law only as a
first offence, and punished as such.

Girardin was married in 1822 In 1834, by judgment of the court of assizes
of the department to which he belonged, he was condemned by default, and
sentenced to death for some political offence; and civil death was a consequence
of that judgment. In 1840, an amnesty was declared by royal ordinance, in favor
of all under condemnation for political crimes or offences.

Supposing, as the effect of the civil death pronounced against him operated
a dissolution of his marriage, that it was necessary to have it celebrated anew,
Girardin instituted some proceeding, in the nature of a mandamus, against the
mayor of his town, to compel the performance of the marriage ceremony; and
the court of first instance ordered the new celebration to take place.

The mayor appealed; and fthe royal court reversed the decision, upon the
ground that:
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“The amnesty had annihilated the sentence pronounced against Girardin,
had abolished the past, and had reintegrated the amnestied in the plenitude of
his civil life; that, consequently, he is to be regarded as having never been
deprived of eivil life: and that the new celebration would be in some sort an
act of derision, and contrary in every respect to the sanetity of marriage ™

By writ of error, Girardin sought, in the Court of Cassation, the highest
Judicial tribunal in France, a reversal of the judgment of the royal court. But
the Court of Cassation rejected the writ of error, and affirmed the Judgment
of the royal court. The court say :

“Since the object of the amnesty is to efface, completely, the past—that is
to say, to replace the amnested in the position in which they were hefore the
condemnation had heen ineurred, it follows that it produces the complete re
establishment of the amnestied in the enjoyment of the rights which they had
before the condemnation, saving the rights of third persons,” *

It may be said generally, we think, that pardon is usually granted to an indi-
vidual ; amnesty to a class of persons, or to a whole community. Pardon usually
follows eonvietion, and then its effect is to remit the penalty. Amnesty usually
precedes, but it may follow trial and convietion, and its effect is Lo obliterate the
Dast, to leave no trace of the offence, and to place the offender exactly in the
position which he occupied before the offense was committed, or in which he
wonld have been if he had not commiftted the offence,

Il. The President had the right to grant an amnesty, The Constitution gives
him nnlimited power in respect to pardon, save only in cases of impeachment,
The Constitution does not say what sort of pardon; but the term being generic
necessarily includes every species of pardon, individual as well as general, con-
ditional as well as absolute. It is, therefore, within the power of the President
to limit his pardon, as in those cases in which it is individual and after con-
vietion, to the mere release of the penalty—it is equally within his prerogative
to extend it #o0 as to include a whole class of offenders—ito interpose this act of
clemency before trial or convietion; and not merely to take away the penalty,
but to forgive and obliterate the offence.

It is worthy of remark, that Congress stands commitfed as to the extent of
the pardoning power, and the mode of exercising that power by proclamation.
3y the act approved 17th July, 1862, entitled “An act to Suppress insurrection,”
&e., section 13, it is declared, that “The President is hereby authorized, at any
time hereafter, hy proclamation, to extend to persons who may have partici-
pated in the existing Rebellion in any State or part thereof, pardon and s muesty,
with such exceptions and at such time and on such conditions as he may deem
expedient for the public welfare.”

Mr. Speed, contra, for the United States:

Gentlemen present themselves here who were once practitioners hefore this
court, but who eonfess in form that they have been traitors, and virtually confess
that they have forfeited the privileges which they had under the rules of this
court. Confessing all this. they maintain their right to take the original oath
again, and to come bhack to practise before this court bepause they have been
pardoned by the President.

Who is a counsellor or aftorney ? Oppossing counsel seem to think that a man
hias a natural.right to practise Taw ; the same sort of right that he has to locomo-
tion, and even to life. But this. wo submit, is not so. The last-mentioned rights
were given to us by the Creator; and government is made to preserve them.
The government does not give the right to life. nor the right to loeomotion, though
it protects us all in the exercise of hoth. We sometimes eall the privilege to
practise law a right, but this is a mere manner of speaking: for it is, in truth,
but a privilege ; a privilege created by the law ; held under the law, and aecording
to the terms and conditions preseribed in the law. Not heing a natnral right,
and one so protected, but a right received, and npon conditions and ferms, the
anestion in this egse is, can the legislature or this eourt preseribe such condi-
tions as are stated in this oath?

Whenee came the power of this court to exact of an attorney an oath of anv
kind? Ne oath is preseribed in the Constitution. nor in the Judiciary Act of 1789
Whenee comes the power? Under the act of 1789 this court is doubtless vesied
with the power to prescribe one, Under that power this court preseribed the
old * oath. But why that oath any more than any other oath? What part of the
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Constitution restrains the court to the point of prescribing this oath, and this
oath only? None. Then if the court counld prescribe this old oath, can it not
preseribe another and different oath? No, say oppesing counsel, it cannot; and
especially it cannot preseribe a retroactive oath.

But really there is no retroaction about this law. Every qualification is retroac-
tive in one sense, A man presents himself to qualify under the old rule as a
counsellor and attorney of this court. What is the question? It is as to his
past life, as to his past conduct, and as to his then sufficiency because of his
past life and past conduet. His “private and professional character shall appear
to be fair.,” said the rule. Moreover, we submit that every man stands here with
a continning condition of that sort upon him. The condition attaches every hour
in which any man stands before the courts. It is not simply that he is, at the
time he takes it, a man whose private and professional character appears fair.
Could any gentleman, having committed yesterday an offence for which, if the
court knew when he was admitted that he had been gnilty of, he would not have
been admitted—could he stand here to-day and contend that an exclusion on
account of that offence wonld be retroactive? The qualification does not infer
18 a necessity that the counsellor admitted will bot h then and for all future time
be qualified. He may disqualify himself. Being once qualified, he must live up
to that rule which qualified him at the first. Suppose a member of the bar of this
court, having been once qualified for admission, were guilty of perjury before
this court, does he ever afterwards continue qualified? There is, then, nothing
retroactive in this gualification.

Is it a4 penalty? No; only a qualification, Take it as an original matter, say
the opposing counsel, it is one thing; take it as a question retroactive, it is
another thing. But it is always an original question whether this conrt cannot
change its rnles and repeat the gunalification, either as to moral gualities, as to
professional skill and ability, and even as fo pelitical crimes. Who doubts that
it is competent for the court to-morrow morning to read a rule here that shall
require every gentleman who practises at this bar to submit his pretensions for
sufficiency over again? But the power to make the rule contains the power to
repeal the rule; the power to make the rule and repeal the rule contains the
power to modify and to change the rule as the court may see proper to do.

Under the act of 1789, then, it was competent for this court, by the anthority
given under that act, to pass such a rule as that objected to, and to make such a
rule applicable not only to those who present themselves in the future; but
applicable to all who appear here with a previous license to practice law.

But if under the act of 1789 the court cannot make the rule, we have the act
of Congress of 24th Jannary, 1865, Cannot the legislature prescribe the qualifica-
tions which the counsellor shall have; the length of time he shall have been at
the bar: the number of books, or the very books, that he shall have read and
understood : that he shall not practise in this court at all, unless he shall have
practised in the Federal courts in the several States: that he may practise in
this court though he had never appeared before the Supreme Court of a State?
Where is the limit? Congress has the power. How can yon limit that power? Can
vou limit it because Congress may abuse that power? Opposing coungel argne
about this government becoming a government of faction, a government of party,
&o., if these powers exist in Congress, This court has said too often, and it is too
familiar to the judges for me to do more than mention it, that the fact that a
power may be abused is no argument against its existence.

It is said Congress cannot exact such an oath of office from attorneys, or from
any one else; but on the face of the Constitution there is such a power given.
The word “oath” occurs but three times in the Constitution; onee its prescribes
an oath to be taken by the President; next, it is declared that the senators and
representatives before mentioned, and the members of the several State legis-
latures, and all executive and judicial officers, both of the United States and of
the several States, shall be bound by oath or affirmation to support this Con-
stitution : “but no religions test, it is ordained, shall ever be required as a quali-,
fication to any office or public trust under the United States.” Why this exception?
Simply because the framers of the instrument knew that if the exception was
not put in the instrument, there would be the ability to require a religious test.
That one sort of oath alone is forbidden by the Constitution. From that provision
it is to be inferred that other oaths may be exacted. The inference extends to
senators and members of the House of Representatives; it even reach to that
point—a point not now before the court. Some persons have argued that this
oath in the Constitution ecannot be changed by the Senator or House of Repre-




122

sentatives; that all-the Senate or House have to do, is to inquire as to the age
and residence of the party, Have not the Senate a right to g0 beyond that? Have
they not the right to expel a man from the body ? Take the case of Breckenridge,
who was expelled ; the Senate recording upon its journals that he was a traitor.
Could that man present credentials, and demand that he should be formally
admitted, even though he might be again expelled? It was in our view of the
Constitution that Chief Justice Marshall, in McCulloch v. The State of Mary-
land,” says, that the man would be insane wlo should say that Congress had
not the power to require any other cath of office than the one mentioned in the
Constitution.

As to the expediency and the propriety of passing such an act as that of 24th
January, 1865, that involves a guestion of duty in Congress, with which this
court has nothing to do, It would seem that, in times such as we have had,
some oath ought to be required that would keep from this bench and from this
bar men who had been guilty, and were then guilty, of treason. There was a
late associate justice upon this bench, a gentleman for whom personally all
had high regard. He left this bench and went off to the Confederacy. Suppose
he had not resigned ; suppose that this judge had come back here and demanded
to take his seat on the bench; could you have received him in your conference-
room either pardoned or unpardoned? Would the court regard itself as dis-
charging its duty, if it took him into conference, guilty, as he confessed himself
to be, of treason ? I know that the court would not.

Will the judges admit men to minister at the bar of justice, whom they would
not admit like men among themselves? Will they say that it is unconstitutional
to keep such men from the bar by an oath like this, but that it is quite constitu-
tional to keep them from the bench? If a man has a right, without taking this
oath, to come here among us, and stand at this bar, and exercise all the functions
of an attorney and counsellor in his court because he has a pardon, would not a
judge, though guilty confessedly of treason, have a like right to return to the
iench ;—if he had been pardoned? Why could he not do it? Only because this
thing of office, this thing of privilege, is a creature of lay ', And not a natural right.
Being a creature of law, no none can, like a parricide, stab that law, and claim
at the same time all its privileges and all its honors. He would destroy the
very government for which he asserts a right to act. This he cannot do, The
case of Cohen v. Wright ™ bore strongly in our favor. There the constitution of
California prescribed an oath, to be taken by “members of the legislature and
all officers, executive and judicial.” It then declared that “no other oath, declara-
tion, or test, shall be required as a qualification for any office or public trust.”
On the Z5th April, 1863, the legislature passed an act, declaring that a defendant
in any suit pending in a court of record might object to the loyalty of tlie plaintiff :
and thereupon the plaintiff should take an oath, in addition to other things,
that he had not, since the passage of the act, aided or encouraged the Con-
federate States in their rebellion, and that he would not do so in the future.
In default of his taking the oath, his suit should be absolutely dismissed, and
no other suit should be maintained by himself, his grantee, or assigns, for the
same cause of action. All attorneys-at-law were required to take the same oath,
and file it in the county clerk's office of their respective counties; and to practise
without taking it, was declared a misdemeanor. A few days after the passage
of the act, an action of assumpsit was brought in one of the courts on a contract,
which, as would seem from the opinion in the case, existed at and before the
passage of the act. The plaintiff was required to take the oath; and having
refused to do so, his case was dismissed, and judgment rendered that it shonld
not again be brought, The attorney appearing in the cause refused to take the
oath, and he was debarred. Both questions were passed on by the Supreme Court.
and the oath sustained as equally applieable to both litigants and attorneys. The
court say, in reference to attorneys, that the legislature “has the power to regulate
as well as fo suppress particular branches of business deemed by it immoral and
Prejudieial to the general good. The duty of government comprehends the moral
as well as the physical welfare of the state.” In reference to the objection that
litigants are deprived of rights by a process not known as “due process of law,”
which is guaranteed by the California constitution, the court say : “As one State
of the Union, California has the right to deny the use of her courts to those

who have committed or intended to commit treason against the nation.”
—
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The California case. indeed, was, we admit, decided on a prospective statute;
and the court, in that case, say there would be a doubt if it was ret roactive. Upon
that subject, as we have said before, we have no doubt : because the license and
privilege of every gentleman here, at the bar, is upon a continuing condition, and
is subject to the power of this court, subject to the power of Congress to change
the rule, there being no natural, inalienable right to occupy the position.

Mr. Stanbery, special counsel of the United States, on the same side, and
against the petitioner:

1. A pardon is not, as argued, all-absorbing. It does not protect the party from
all the consequences of his act. What is the old Latin maxim that governs pardon?
Rex non potest dare gratian cum injurid et damno aliorum, A pardon, while it
absolves the offender, does not touch the rights of others. Suppose that there is a
penal statute against an offence, and the policy of the law being to detect the
offender, there is a promise of reward to the informer, upon his convietion, to be
had. If a pardon is given to that offender, what is the consequence upon the
informer, who draws his right simply out of the offence and the conviction of the
offence? Does it take away his right to the fine, or the liability to pay him the
fine? If the fine is half to the informer and half to the public, what is the effect?
The half to the public is gone, but the half to the informer is not gone. There is
one consequence arising out of the offence that the pardon does not reach.

Put another ease, Suppose a man is indicted and sent to the penitentiary for life,
and that the consequence of the confinement is declared by law to be that he is
civiliter mortuus—dead in the estimation of the law. During his confinement his
wife is released from the bonds of matrimony. She is a widow in the estimation
of the law: her husband is dead, so far as the law can see. She marries again.
After all that comes executive clemency, makes the offender a new man, pardons
the offence, and, if you please, all the consequences, The man is no longer civiliter
mortuus s again he is probus legalis, or legalis homo; but shall he have his wife,
however willing she may be? Does this pardon divorce the newly-married parties,
and annul their marriage? Does it make the first husband just the man he was,
and with all the rights he had when he committed the offence? No.

Suppose it is some ecclesiastical penalty that has been incurred; that some
inenmbent has lost his office as a part of the punishment of the offence, and
afterwards the king chooses to pardon him. What does Baron Comyns say, in
that case, as to restoration to rights ¥

“A pardon to the parson of a church of all contempts for acceptance of a
plurality does not restore him to the former chureh.”

“Sn a pardon does not discharge a thing consequent, in whieh a subjeect has an
interest vested in him: as if costs are taxed in a spiritual court, a pardon of the
offence does not discharge the costs”

Pardon is forgiveness, but not necessarily restoration : it restores many things—
not all things. For centuries, it has been a question in England. whether a pardon
makes a man fit to sit in the jury-box, where the offence involves a forfeiture of his
right to sit in the jury-box: and so whether a pardon restores a man fo com-
petency as a witness, when the crime of which he stands convicted excludes him
from being a witness? On that question, I should suppose that much depends.on
the terms of the pardon,

What are the rights of this court and the rights of Congress, also, with rega rd
to those who are to practise here? There are certain things in which neither the
executive department nor yet the legislative department can interfere with this
heneh : and I am glad it is so. No law can deprive your honors of your places here
during life or good behavior. No President can remove a judge from this bench ;
and thank God it is so. No law of Congress can remove a judge from this bench. 1
know there have been laws of Congress that have removed United States judges
from lower benches than this, but their validity has heen always questioned. But
no Congress has ever dared to pass a law to remove a judge from this bench, or
to abolish this bench, or change the structure of the Supreme Court of the United
States.

What next? Congress, it is certain, cannot interfere with your proper judicial
functions, Wherever anything is commanded of you by Congress that interferes
with the upright and impartial and unfettered judicial anthority that you have,
sueh a law is void, and invades your department, just as distinet and unassailable
as the power of Congress itself or the executive power itself ; so that if this law,
which preseribes an oath to be taken by counsellors of this court, invades the
proper and exclusive power of this court—if Congress has no right to say what
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lawyers shall practise here or what shall be their qualifications—if that is a
matter exclusively for this court, then, undoubtedly and beyond all question, this
is a void law.

But let us consider what Congress may really do with regard to this court and
with regard to its officers; let us see the great field over which legislation walks
undisturbed in reference to it. Who made this number of ten judges here?
Congress. And they can put twelve here, or twenty, if they see fit. One they cannot
take from here by act of Congress, but only by impeachment after due trial. What
further can they not do? They fix your salaries : but the moment the law is passed
and approved, the salary so fixed is beyond their power to reduce, not to increase.
They may force the judges to take more, but they cannot require them to take a
dollar less,

What next can they do? This conrt sits here in this Capitol. Is that not by
authority of law? Why is there a chief justice to preside here? Was he made by
this bench? Not at all; but made by law. Why are the judges sitting here now
to hold a term? Of their own motion? Not at all; but under the authority of law.
Why are the judges required te vigit all the cireunits, at great personal incon-
venience perhaps? On their own motion? No; by authority of law.

Passing from the bench, What is the clerk? An officer of this court, appointed
by this court; but under what authority ? By law. Who pays him? He is paid by
law. What is he? An officer merely of this court, or an officer of the United States
under the laws of the United States? He is the latter in every respect. Then, your
marshal ; who sends him here, and compels him to be here? Congress, It is Ly
authority of law. All the machinery of the court, so far as its officers are con-
cerned, comes to you by statute. The statute says you shall have one marshal, not
two; one clerk, not three.

A class remains ; the attorneys and counsellors that practice here. Under what
authority is it that we have attorneys and counsellors here, and that they
have rights to be heard here? Did your honors give us these rights” Is it by grant
from this court that there are counsellors and attorneys here? No. It comes by
act of Congress. The Constitution is silent upon it. The word “attorney” is not
mentioned, and the word “counsel” is only mentioned in it as the right of a
person accused of crime. It is an act of Congress that creates us and gives us the
right to appear here as attorneys and counsellors at law under certain limitations,
Congress has imposed very few upon us. Congress very wisely have given to
the court the power to receive or to exclude, and to lay down the terms upon
which a counsellor shall be admitted.

But when you are exercising that power with regard to attorneys and coun-
sellers you are exercising a power granted by Congress, and we stand here as
attorneys under that law and say to your honors, “Admit us; here are all the
things that you have required and all that the law has required ; admit us.,” Is
it not so, that in everything in which Congress has given You the power over us,
to admit us or to exclude us, you get that power by law? Who preseribes the oath
of the attorney? Is that left to the court merely, or has that been exercised hy
Congress? The original oath required of attorneys is not found in the Constitu-
tion. The Constitution, upon the subject of oaths to be administered, relates
only to oaths of office of persons appointed or elected to office under the Federal
authority. Attorneys, as it is admitted on the other side, are not such officers, and
the oath pointed out by the Constitution has nothing to do with lawyers. But
Congress undertook, in the original Judicia ry Act, to say that in all courts of the
United States the parties may plead and manage their own ecanses personally,
“or by the assistance of such counsel or attorneys-at-law as by the rules of the
said courts respectively shall be permitted to manage and conduct causes therein.”
Congress gives power to the court to preseribe the oath; and to exercise over
its counsel all wholesome control.

What further may Congress do? If under the authority thus given to you over
attorneys you have a right to preseribe an additional oath, may not Congress do
the same thing? Is there any constitutional objection there? Has Congress ex-
hausted all its power with reference to such a body of men as attorneys and
counsellors in the courts of the United States, so that it can do nothing further
and lay down no further rule for admission or execlusion, for oath, for bond, for
security? Not at all. The very first exercise of the power under which we take
our first right to be attorneys and counsellors here remains ; it is not exhausted :
and no one can assign any reason at this moment why Congress, in its power
over the attorneys and counsellors of this court, may not prescribe rules of

- admission, residence, and a thousand other things, that might be fixed under a
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constitution like ours. In the States we do not leave so much to our courts in
regard to attorneys and counsellors as Congress has, very wisely, I think, left
to this court. We prescribe almost e thing there by statute; fix all the qual-
ifications through the legislative department, to be observed as to those who
practise before the judicial department,

Then I take it as clear, so far as these persons are concerned, these attorneys
and counsellors at law, that there is a power in this conrt to prescribe oaths and
additional oaths, and just as clear a power in Congress to prescribe oaths and
additional oaths.

Having shown that the subject-matter of an oath to be taken by attorneys and
counsellors of this court is within the competency of legislative anthority and
regulation, quite as fully as it is within the competeney of this court by virtue
of the Judiciary Aet; having shown that there is no constitutional objection to
the exercise of this power by Congress, and that the only possible objection that
can be taken to it, is that Congress has onece exercised the power by law; when
I have shown that that exercise of power did not exhaunst the power of the leg-
islature, then I have shown that so far this is a valid law and a valid oath. All
that it is necessary for me to say is th if the rule is valid, the law, which has
somewhat more of solemnity and force than a rule, is equally valid. 1 do not ask
for it any greater validity, but equality, so far as mere validity is concerned in
the passage of the law or the passage of the rule, If I am right here, what will the
beneh say to a pardon of the President, who, when a lawyer is ejected from this
court as unfit to practise here, grants a pardon for the very offence for which
the court has ejected him? For instance, the lawyer may have committed
forgery or perjury, things which make a man, when convicted of them, very unfit
to practise as an attorney and counsellor at law. In consequence of that, the court
may disbar him. Then the President pardons him, absolves him from the con-
vietion of perjury and forgery, and, according to the position of the opposite side,
restores him at once to his right to be here, and defies the rule which yon have
made, and your anthority to exelude him. If that eannot be done in opposition
to a rule, ean the same thing be done in opposition to a law passed by the legisla-
tive body that had authority over the subject-matter? Clearly not.

1I. Now, passing over the question of the power of Congress to do it, was it not
eminently fit that such a law should be passed at the time; that Congress, then
charged with the duty of saving the country, should exclude from its courts
members of the bar in actual rebellion against it? It was eminently propér then,
What! only exclude those who have not yet committed treason, and make them
swear that they will not commit treason; and have no power to exclude those
who have committed treason, and who eome to demand as a right to practise here,
with the admission on their lips that they are traitors, and, If you please, mean
to continne traitors; for 1 am speaking of the thing as it was in 1862, when that
law was passed. What ! after treason is committed, and the traitor comes here
flagrante delicto, without pardon, if you please, asking no clemency, comes here
to practise law, and this oath is opposed to him, he says, “It does not bind me; I
have committed treason, it i8 true; I have never recanted; I have not been
pardoned ;: but that oath is uneonstitutional, so far as I am concerned, and takes
away my high privilege of practising in this conrt at this time.” He says that it
is ex post facto and veid, because it makes a thing a erime which was not a erime
at the time! Does it impose a eriminal penalty with regard to penal matters?
That is the meaning of penalty in that sense. We have now here before us a law
that simply says, that a party who has committed a certain act shall not practise
law in the courts of the United States. Is that making a new crime? Is that
adding a new penalty in the sense of criminal penalties? Not at all. The act
preseribing the oath does not say, that when a man comes here and admits that
he has committed the offence, the eourt shall try and punish him for that offence.
It says, that in order to practice he shall take an oath that he has never com-
mitted treason, that he has never joined the Rebellion. That is all. He may take
the oath or not as he pleases, No one compels him to take it. Is it a penalty, when
he must invoke the penalty on his own head if there is penalty? That oath does
not punish him, nor authorize anybody to punish him nor say that he has done
anything heretofore that is punishable in the sense of crime or delict. He may
stay away : no one ean touch him. He may choose to practise in the State courts;
and that is well, All that the law says is, “If you come here we require you, before
we give you the privilege to appear in this court, to state nnder oath that you
have not been in rebellion against this government.” That is the whole of it.

44-2T4—75—0




126

Myr. Reverdy Johnson, in reply, for the petitioner:

I. The ninth clause of the first article of the Constitution declares that no
“ex post facto law shall be passed.” So solicitous were the framers of the
Constitution to prohibit the enactment of such laws, that they imposed upon
every State government the same restriction. They considered laws of that char-
acter to be “contrary to the first principles of the social compact, and to avery
principle of sound legislation.” So says Mr. Madison in the 44th number of the
Federalist. In the same number he tells us that, however obvious this iz, “Our
own experience has taught us nevertheless that additional fences against these
dangers ought not to be omitted. Very properly, therefore, have the convention
added this constitutional bulwark in favor of personal security and private
rights.” Mr, Hamilton, in the 78th number of the same work, advocates the
necessity of an independent judiciary, upon the ground of its being “essential in
a limited constitution,” and adds: “By a limited constitution 1 understand one
which contains certain specified exceptions to the legislative authority, such,
for instance, as that it shall pass no bills of attainder, no ex post facto laws, and
the like. Limitations of this kind can be preserved in practice in no other way
than through the medium of the courts of Jjustice, whose duty it must be to
declare all acts, contrary to the manifest tenor of the Constitution, void. Without
this, all the reservations of particular rights or privileges would amount to
nothing.” Is not the aect in question, in its appplication to Mr. Garland, an
ex post facto law? These terms are technical, and were known to the common
law of England when the Constitution was adopted. Their meaning, too, was then
well understood. An English writer says that such a law is one “made to meet
a particular offence committed,” Another defines it to be “a law enacted purposely
to take cognizance of an offence already committed.” The same meaning was
given to it as early as 1798, in Calder v. Bull®™ And in the subsequent case of
Fletcher v. Peck,™ it was again defined and adjudged to be a law which renders
“an act punishable in a manner in which it was not punishable when it was
committed.” This definition, as is truly said by Chancellor Kent, is “distingnished
for its comprehensive brevity and precision:” and Kent correctly tells us that
“laws passed after the act, and affecting a person by way of punishment, either
in his person or estate, are within the definition.” %

The design, therefore, of this restriction was to prohibit legislation punishing
a man, either in his person or estate, for an act for which there was no punish-
ment provided when the act was done, or from imposing an additional punish-
ment to that which was then imposed, or to supply a deficiency of legal proof
by admitting testimony less than that before required, or testimony which the
courts were before prohibited from admitting. With this understanding of the
term, is not the act of 1865 an ex post facto law? Does it not punish Mr. Garland
for an act in a manner in which he was not punishable when it was committed ?
Does it not punish him in fact? Educated for the profession, his hopes centered
in his success in if, his highest ambition being to share its honors, his support
and that of his family depending upon suceess ; can any man doubt that a law
which deprives him of the right to pursue that profession, which defeats such
hopes, which deprives him of the opportunity to gratify so noble an ambition, and
which deprives him of the means of supporting himself and those dependent
upon him, inflicts a severe, cruel, and heretofore in this country an unexampled
punishment?

Our statutes, indeed, are full of provisions showing that, in the Judgment of
Congress, similar consequences are punishments to be inflicted for crime, Dis-
franchisement of the privilege of holding offices of honor, trust, or profit, is
imposed as a punishment upon those who are convicted of bribery, forgery, and
many other offences. And how crushing is such punishment ! To be excluded from
the public service makes the man virtually an. exile in his native land ; an alien
in his own country; and whilst subjecting him to all the obligations of the
Constitution, holds him to striet allegiance and denies him some of its most
important advantages. Can the imagination of man conceive a punishment greater
than this? And this is not only the effeet of the act, but such was its obvious and
declared purpose. When it was passed the country was engaged in a civil war of
unexampled magnitude, begun and waged for the purpose of destroying the very
life of the nation, of dissevering the government which our fathers provided for
its preservation. In 1865 nearly all the members of the legal profession in the
Southern States had adopted the heresy of secession as a constitutional right,
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and were, or had been, either in the military or civil service of the Confederate
government, or had given voluntary “aid, countenance, counsel, or encouragement
to persons engaged in armed hostility” to the United States, or had yielded @
voluntary support to some “pretended government, authority, power, or consti-
tution within the United States hostile or inimical to the same ;' and this was
Enown to Congress. However criminal such conduct may have been; however
liable the parties were to prosecution and punishment by the laws then in forees
the particular punishment inflicted by the act of 1865 could mot have been
awarded. That act does not repeal the laws by which such conduct was then
punishable, but imposes (and such was its sole and avowed purpose) the addi-
tional punishment of disfranchisement. The law assumes that the acts which the
oath it prescribes is to deny, have been done by lawyers, and that such acts are
crimes to be punished by a denial or forfeiture of their right to appear as counsel
in the courts of the Union. Its very design, therefore, and its effect is to infliet
a punishment for the imputed crime additional to that which the laws in force
when the crime was committed provided, It falls, then, within the conceded
definition of an ew post facto law, and is therefore void, It is also obnoxious to
the same objection, because it changes “the legal rules of evidence and receives
different testimony than was requisite for the convietion of the offender at the
time the offense was perpetrated.”® This is evident. The offense imputed is
treason, of which the party at the time of its commission could not have Lbeen
convicted by refusing to take such an oath as this act requires, or any other,
but only upon “the testimony of two witnesses to the same overt act, or on
confession in open court.” ©

I1. The act is also in conflict with that part of the fifth article of the amend-
ments of the Constitution which provides that no person “'shall be compelled, in
any criminal case, to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law.”

Within the meaning of the first part of this clause, every charge of erime against
a party constitutes a “criminal ¢ase,” No matter how made, if it becomes a subject
of legal inquiry, the party cannot be compelled to testify, The purpose is fo pre-
vent his being called upon to prove his guilt: to prevent his being examined in
relation to it against his will. Any law, therefore, which, in terms or in effect,
makes him “a witness against himself" is within the cluuse. That a law directly
compelling him to testify would be within it, will be admitted ; and it is a rule
of construction especially applicable to a constitutional provision intended for the
protection of the ecitizen, that what eannot be done directly, eannot be done
indirectly. Where the protection is intended to be complete, it cannot be defeated
by any evasion. What in this particular, does this law provide? It does not say
that Mr. Garland shall be compelled “to be a witness against bimself:" but it
does the same thing by providing that his guilt is to be considered coneclnsively
established unless he will swear to his innocence. His refusal to swear that he
is not guilty is made the evidence of his guilt, and has the same operation as his
admission of his guilt. If this is not a clear evasion of the elause, and fatal
to the protection it is designed to afford, there can be no evasion of if, The law
in question says, that nnless the lawyer, who is already a counsellor, will swear
to his innocence of the imputed acts, he shall not continue to he such eounsellor,
or, if he was not before one, he shall not be admitted to that right. It constitutes,
therefore, his oath the evidence of his innocence, and his refusal to take it con-
clusive evidence of his guilt. That this is its effect, if authority be needed, is
decided in the Pennsylvania case of Respublica and ibbs,* and the Rhode Island
case of Green and Briggs.* The reasoning upon the point im those cases, and
especially that of Pittman, J., in the latter case, is conclusive.

And here allow me to read an extract from a speech of the late Lord Erskine ™
It was made during the troubles we had with England and France, growing out
of the Berlin and Milan decrees, and the orders in council. It was said there that
parties were not obliged to do what those laws required, and as they were not
obliged the laws did them no harm. Lord Erskine replied :

“Is it not adding insult to injury to say to America that her shipping iz not
eompelled to come into our ports, sinee they ‘may return back again! Let us
suppose that his majesty had been advised, while I was a practiser at the bar,
to issue a proclamation that no barrister should go into Westminster Hall without
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passing through a particular gate at which a tax was to be levied on him. Should
1 have been told gravely that I was by no means compelled by such a proclama-
tion to pass through it? Should I have been told that I might go back again to
my chambers with briefs, and sleep there in my empty bag, if T liked? Would
it be an answer to a market gardener in the neighborhood of London, if compelled
to pass a similar gate erected in every passage to Covent Garden, that he was
by no means compelled to bring his greens to market, as he might stay at home
with his family and starve?”

And that is what we are practically told is the ground on which this law is to
be upheld. The right to be a eounsellor in this court, it is said, is not a natural
right : that it grows out of legislation; that it may be given, or it may not be
given ; and as it may not be given, the legislature (in whom the power is supposed
to reside), if it thinks proper to give it at all, may give it on such terms as it may
preseribe ; and opposing counsel apply that doctrine even to a case in which the
rieht exists, for that it is the condition of the gentleman whom I am here repre-
senting. He hag got your judgment, and the legislature undertakes to say to him,
“You shall not longer enjoy that right, unless you will swear that you have not
done the things stated in the oath which we require you to take ;" and he is gravely
told. “You are not obliged to take it.” Certainly, he is not obliged to take it
No man is obliged to follow his ocenpation ; but unless he takes it he must starve,
except he have other means of living.

I11. The act is void, because it interferes with the rights and powers conferred
on the judicial department of the gevernment by the third article of the Consti-
tution. By that article the entire judielal power of the United States is vested
in “one Supreme Court, and in cuch inferior courts as the Congress may from
time to time ordain and establish, and the judges are to hold their ‘office during
good behavior,'” receiving a compensation for their services which cannot be
diminished.

When the Constitution was adopted, it was well known that courts could not
properly discharge their functions without the aid of counsel ; and it was equally
well known that such a class of men, in a free government, was absolutely neces-
gary to the protection of the citizen and the defence of constitutional liberty,
whenever these might be involved, as history had proved they often were, in
prosecutions instituted by government. The existence and necessity of this class,
for the protection of the citizen, is recognized in the amendment last referred
to, securing to the accused, in a eriminal prosecution, “the assistance of counsel
for his defence.” And, further, by the thirty-fifth section of the Judiciary Aet,
passed by a Congress in which were many of the distinguished men who framed
the Constitution, parties are secured ‘“‘the assistance of such eounsel or attorneys-
at-law as, by the rules of the said courts (courts of the United States), respeec-
tively, shall he permiited to manage and conduct causes therein.” As before stated,
Mr. Garland, having complied with the terms of your second rule, was admitted
as a counsellor of this court. Has Congress the authority to reverse that judg-
ment without this court’s assent? This the act does, if it be compulsory upon the
eourt. The decision in Ex Parte Secombe * is, that the relations between a conrt
of the United States and the attorneys and connsellors who practise in it, and
their respective rights and duties, are regulated by the common law: and that
it has been well settled by the rules and practice of common law econrts, that it
rests exclusively with the ecourt to determine who is qualified to become one of
its officers as an attorney and eounsellor, and for what cause he onght to be
removed. Let us consider this question for a few moments.

1st. The admission of counsel, and dismissal when admitted, is evidently,
by the act of 1789, esteemed a power inherent in the courts. and to be exercised
by them alone; and in the decislon just quoted, it is held to be one resting
“oxelnsively” with the courts. This being so, the propriety of its exercise cannot
be questioned hy any other department of the government. Belonging exclusively
to the eourts, their judgment is conclusive.

94. If this was not the rule, and Congress has anthority to interfere with or
revise such judgments, if they ean annul them by legislation, as is done by the
act in question, then they possess a power which may be so used as to take from
the courts the benefit of eounsel, and therehy necessarily defeat the right secured
to the saccused in eriminal prosecutions, of having “the assistance of counsel for
his defence.” A power of this deseription is, I submit, wholly inconsistent with
the jurisdiction conferred upon the judicial department of the government. and
fatal to the objects for which that department was created, and is directly in
conflict with the provision of the amendment just referred to.
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1V. If T understand the Attorney-General, the only ground upon which he
maintains the validity of the act of 1805, is that the right to be attorneys and
counsellors of this court, or of any court of the United States, is not a natural one,
but one given by law only ; a right to be regulated at any time by law, or not be
given at all, or, when given, to be at any time taken away. Without stopping to
inquire whether these propositions are correct, I deny, with perfect confidence,
that Congress can prohibit the appearance of counsel in the courts of the Union.
The sixth amendment of the Constitution, before quoted, secures to the accused,
in a eriminal case, “the assistance of counsel for his defence.” This security is,
therefore, not dependent upon, or subject to, the power of Congress: They have
no more authority to deny an accused the assistance of counsel, than they have
to deny him a jury trial ; or the right “to be informed of the nature and cause of
the accnsation:" or ““to be confronted with the witnesses against him;” or “to
have compulsory process for obtaining witnesses in his favor." The right to
have counsel is as effectually seenred as is either of the other right given by the
amendment, If that, therefore, can be taken away or impaired by legislation,
either or all of the other rights can be so taken away or impaired. It is true that
courts, by the common law, possess authority to adopt rules for the admission of
counsel ; but this is to enable them, for their own advantage and the benefit and
protection of suitors, to obfain, not to exclude, lawyers of competent legal
learning and of fair character. They have no right to use the power so as to
exclude them. On the contrary, it is one which it is their duty to execute to obtain
competent counsel. It would be not only in conflict with the Constitution, but
inconsistent with the principles of a free government, that there should exist
a power to deny counsel. In a free country, courts without counsel could not
for a moment be tolerated. The history of every such government demonstrates
that the safety of the citizen greatly depends upon the existence of such a class
of men. The courts also require, for the safe and correct exercise of their own
powers, their aid. The preservation of liberty itself demands counsel. In all the
revolutionary struggles of the past to attain or retain liberty, success, where it
has been achieved, has been ever owing greatly, if not principally, to their
patriotic efforts, Congress would, therefore, but convert themselves into a mere
assemblage of tyrants, regardless of the safety of the citizen, reereant to the
cause of freedom, and forgetful of the guarantees of the Constitution, if they
attempted to deny to the courts and to the citizen the assistance of connsel.

V. Conceding, for argument sake, the constitutionality of the act, Mr. Garland
iz saved from its operation by the President’s pardon, with the terms of which
he has complied. By the second section of the second article of the Constitution,
power is given to the President “to grant reprieves and pardons for offenses
against the United States, except in cases of impeachment.” With that exception
the power is unlimited. It extends to every offence, and is intended to relieve the
party who may have committed it or who may be charged with its commission,
from all the punishments of every deseription that the law, at the time of the
pardon, imposes.

That the law in question is a penal one I have already proved. That the penalty
which it imposes is for the offense imputed to Mr. Garland, and of which he was
technically guilty, is also, I hope, made clear ; for the offense is the one assumed
by the law, and in denying to him the right to continue a counsellor of this court,
that denial was designed as penalty. This being the design and effect of the law,
there ¢an be no possible doubt that Mr. Garland is saved from that penalty by
his pardon.

May it please the court, every right-minded man—I should think every man
who has within his bosom a heart capable of sympathy—who is not the slave to a
narrow political feeling—a feeling that does not embrace, as it ought to do, ¢
nation’'s happiness—must make it the subject of his daily thoughts and of his
prayers to God, that the hour may come, and come soon, when all the States
ghall be again within the protecting shelter of the Union; enjoying, all of them,
its benefits, contented and happy and prosperous; sharing all of them, in its
duties; devoted, all, to its prineiples, and participating alike in its renown: that
hour when former differences shall be forgotten, and nothing remembered but
our ancient concord and the equal title we have to share in the glories of the past,
and fo labor together for the even greater glories of the future. And may I not,
with truth, assure your honors that this result will be hastened by the bringing
within these courts of the United States, a class of men, now excluded, whao,
by education, character, and profession are espeecially qualified hy their example
to influence the public sentiment of their respective States, and to bring these
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Btates to the complete conviction which, it is believed, they most largely enter-
tain—that to support and defend the Constitution of the United States, and
the government constituted by it, in all its rightful authority, is not only essential
to their people’s happiness and freedom, but it is a duty to their country and their
God,

Mr. Justice FIELD delivered the opinion of the court.

‘Un the second of July, 1862, Congress passed an act preseribing an oath to be
taken by every person elected or appointed to an office of honor or profit under the
government of the United States, either in the civil, military, or naval depart-
ments of the publie service, except the President, before entering upon the duties
of his office, and before being entitled to its salary, or other emoluments, On the
Zdth of January, 1865, Congress, by a supplementary aet, extended its provisions
80 as to embrace attorneys and counsellors of the courts of the United States.
This latter act provides that after its passage no person shall be admitted as
an attorney and counsellor to the bar of the Supreme Court, and, after the fourth
of Mareh, 1865, to the bar of any Cirenit or District Court of the United States,
or of the Court of Claims, or be allowed to appear and be heard by virtue of any
previous admission, or any special power of atforney, unless he shall have first
taken and subscribed the oath preseribed by the act of July 2d, 1862. It also
provides that the oath shall be preserved among the files of the court: and if any
person take it falsely he shall be guilty of perjury, and, upon conviction, shall be
subject to the pains and penalties of that offense.

At the December Term, 1860, the petitioner was admitted as an attorney and
counsellor of this conrt, and took and subscribed the oath then required. By the
second rule, as it then existed, it was only requisite to the admission of attorneys
and counsellors of this court, that they should have been such officers for the three
previous years in the highest courts of the States to which they respectively
belonged, and that their private and professional character should appear to be
dair,

In March, 1865, this rule was changed by the addition of a clause requiring
the administration of the oath, in conformity with the act of ( JOngress,

In May, 1861, the State of Arkansas, of which the petitioner was a citizen,
assed an ordinance of secession, which purported to withdraw the State from the
Union, and afterwards, in the same year, by another ordinance, attached herself
1o the so-called Confederate States, and by act of the congress of that confederacy
Was received as one of its members,

The petitioner followed the State, as was one of her representatives—first in
the lower house, and afterwards in the senate, of the congress of that confederacy,
and was a member of the senate at the time of the surrender of the Confederate
forces to the armies of the United States.

In July, 1865, he received from the President of the United States a full pardon
for all offenses committed by his participation, direct or implied, in the Rebellion.
He now produces his pardon, and asks permission to continue to practise as an
attorney and counsellor of the court without taking the oath required by the act of
January 24th, 1865, and the rule of the court, which he is unable to take, by reason
of the offices he held under the Confederate government. He rests his application
principally upon two grounds :

1st. That the act of January 24th, 1865, so far as it affects his status in the
<ourt, is unconstitutional and void : and,

2d. That, if the act be constitutional, he is released from compliance with its
provisions by the pardon of the President.

The oath prescribed by the act is as follows :

1st. That the deponent has never voluntarily borne arms against the United
Btates since he has been a citizen thereof ;

2d. That he has not voluntarily given aid, countenance, counsel, or encourage-
ment to persons engaged in armed hostility thereto ;

3d. That he has never sought, accepted, or attempted to exercise the functions
of any office whatsoever, under any authority, or pretended authority, in hostility
fo the United States:

4th. That he has not yielded a voluntary support to any pretended government,
authority, power, or constitution, within the United States, hostile or inimical
thereto; and,

dth, That he will support and defend the Constitution of the United States

against all enemies, foreign and domestie, and will bear true faith and allegiance
to the same,
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This last clause is promissory only, and requires no consideration. The ques-
‘tions presented for our determination arise from the other clauses. These all
relate to past acts. Some of these acts constituted, when they were committed,
offences against the eriminal laws of the country; others may, or may not, have
been offences according to the circumstances under which they were committed,
and the motives of the parties. The first clause covers one form of the crime of
treason, and the deponent must declare that he has not been guilty of this erime,
not only during the war of the Rebellion, but during any period of his life since
he has been a citizen. The second clause goes beyond the limits of treason, and
embraces not only the giving of aid and encouragement of a treasonable nature
to a public enemy, but also the giving of assistance of any kind to persons en-
gaged in armed hostility to the United States. The third clause applies to the
seeking, acceptance, or exercise not only of offices created for the purpose of
more effectually carrying on hostilities, but also of any of those offices which are
required in every ecommunity, whether in peace or war, for the administration
of justice and the preservation of order. The fourth clause not only includes those
who gave a cordial and active support to the hostile government, but also those
who yielded a reluctant obedience to the existing order, established without their
co-operation.

The statute is directed against parties who have offended in any of the par-
ticulars embraced by these clauses. And its object is to exclude them from the
profession of the law, or at least from its practice in the courts of the United
States. As the oath prescribed eannot be taken by these parties, the aect, as
against them, operates as a legislative decree of perpetual execlusion. And ex-
clusion from any of the professions or any of the ordinary avocations of life
for past conduet ean be regarded in no other light than as punishment for such
conduet, The exaetion of the oath is the mode provided for ascertaining the
parties upon whom the act is intended to operate, and instead of lessening, in-
creases its objectionable character. All enactments of this kind partake of the
nature of bills of pains and penalties, and are subject to the eonstitutional in-
hibition against the passage of bills of attainder, under which general designation
they are inclnded.

In the exclugion which the statute adjudges it imposes a punishment for some
of the acts specified which were not punishable at the fime they were committed ;
and for other of the aets it adds a new punishment to that before preseribed, and
it is thus brought within the further inhibition of the Constitution against the
passage of an ex post facto law. In the ease of Cummings against The State of
Missouri, just decided, we have had oeccasion to consider at length the meaning of
a bill of attainder and of an ex post facto law in the clause of the Constitution
forbidding their passage by the States, and it is nunnecessary to repeat here what
we said. A like prohibition is contained in the Constitution against enactments
of this kind by Congress; and the argument presented in that ease against certain
clanses of the constitution of Missouxi is equally applicable to the act of Congress
under consideration in this case,

The profession of an attorney and eounsellor is not like an office created by
an act of Congress, which depends for its continnance, its powers, and its emolu-
ments npon the will of its ereator, and the possession of which may be burdened
with any conditions not prohibited by the Constitution, Attorneys and counsellors
are not officers of the United States; they are not elected or appointed in the
manner preseribed by the Constitution for the election and appointment of such
officers. They are officers of the court, admitted as such by its order, npon evi-
dence of their possessing sufficient legal learning and fair private character. It
has been the general practice in thig eonntry to obtain this evidence by an
examination of the parties. In this court the faet of the admission of such
officers in the highest court of the States to which they respectively belong,
for three years preceding their application, is regarded as sufficient evidence
of the possession of the reguisite legal learning, and the statement of counsel
moving their admission sufficient evidence that their private and profes-
sional charaeter is fair, The order of admission ig the judgment of the court
that the parties possess the requisite qualifications as attorneys and coun-
sellors, and are entitled to appear as such and conduct causes therein. From its
entry the parties become officers of the court, and are responsible to it for pro-
fessional misconduet. They hold their office during good behavior, and ean only
be deprived of it for misconduct ascertained and declared by the judgment of
the court after opportunity to be heard has been afforded.” Their admission or

4'3:; Ex parte .‘Hn_vfmn. 7 Howard, Mississippl, 127 ; Fletcher v. Dalngerfield, 20 California,
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their exclusion is not the exercise of a mere ministerial power. Tt is the exercise
of judicial power, and has been so held in numerous cases. It was so held by the
Court of Appeals of New York in the matter of the application of Cooper for
admission.” “Aftorneys and counsellors,” said that court, *are not only officers
of the court, but officers whose duties relate almost exclusively to proceedings of
a judicial nature. And hence their appointment may, with propriety, be intrusted
to the courts and the latter in performing his duty may very justly be considered
as engaged in the exercise of their appropriate judicial functions.”

In Ex parte Secombe,” a mandamus to the Supreme Court of the Territory of
Minnesota to vaeate an order removing an attorney and counsellor was denied
by this eourt, on the ground that the removal was a judicial act. “We are not
aware of any case,” said the court, “where a mandamus was issued to an inferior
tribunal, commanding it to reverse or annul its decision, where the decision was
in its nature a judicial act and within the scope of its jurisdiction and discre-
tion.” And in the same case the court observed, that “it has been well settled
by the rules and practice of common law courts, that it rests exclugively with
the court to determine who is gualified to become one of its officers, as an at-
torney and counsellor, and for what eause he ought to be removed.”

The attorney and counsellor being, by the solemn judicial act of the court,
clothed with his office, does not hold it as a matter of grace and favor. The right
which it confers upon him to appear for suitors, and to argue causes, I8 some-
thing more than a mere indulgence, revocahle at the pleasure of the court, or at
the command of the legislature. It is a right of which he can only be deprived
by the judgment of the conrt, for moral or professional delinguency.

The legislature may undonbtedly prescribe qualifications for the office. to which
he must conform, as it may, where it has exclnsive jurisdiction, preseribe quali-
fications for the pursuit of any of the ordinary avocations of life, The question,
in this case, is not as to the power of Congress to preseribe qualifications, but
whether that power has been exercised as a means for the infliction of punish-
ment, against the prohibition of the Constitution. That this resnlt cannot he
effected indirectly by a State under the form of creating qualifications we have
held in the case of Cummings v. The State of Missouri. and the reasoning by
which that conclusion was reached applies equally to similar action on the part
of Congress, '

This view is strengthened by a consideration of the effect of the pardon pro-
duced by the petitioner, and the nature of the pardoning power of the President.

The Constitution provides that the President “shall have power to grant
reprieves and pardons for offences against the United States, except in cases
of impeachment,” *

The power thus conferred is unlimifed, with the exception stated. Tt extends
to every offence known to the law, and may be exercised at any time after its
commission, either before legal proceedings are taken, or during their pendency,
or after conviction and judgment. This power of the President is not subject
to legislative control. Congress ean neither limit the effect of his pardon, nor
exclude from its exercise any class of offenders. The benign prerogative of
mercy reposed in him cannot be fettered by any legislative restrietions.

Such being the case, the inquiry arises as to the effect and operation of a
pardon, and on this point all the authorities conenr. A pardon reaches both the
punishment preseribed for the offence and the guilt of the offender; and when
the pardon is full, it releases the punishment and blots out of existence the
guilt, so that in the eye of the law the offender is as innocent as if he had never
committed the offence. If granted hefore conviction. it prevents any of the
penalties and disabilities consequent upon conviction from attaching ; if granted
after conviction, it removes the penalties and disabilities, and restores him to
all his civil rights; it makes him, as it were, a new man, and gives him a new
credit and eapacity.

There is only this limitation fo its operation: it does not restore offices for-
feited, or property or interests vested in others in consequence of the convietion
and jndgment,5

The pardon produced by the petitioner is a full pardon “for all offences hy
him committed, arising from participation, direct or implied, in the Rebellion,'

#8522 New York. 81.

10 Howard 9.

0 Artlele TT, § 2.

f Blackstone's Commentaries, 402: 6 Bacon's Abridgment, tit. Pardon : Hawkins, book
2, ¢ 87, 5§ 84 and 54,




133

and is subjeet to certain conditions which have been eomplied with, The effect
of this pardon is to relieve the petitioner from all penalties and disabilities
attached to the offence of treason, committed by his participation in the Rebel-
lion. So far as that offence is concerned, he is thus placed beyond the reach of
punishment of any kind. But to exclunde him, by reason of that offence, from
continuing in the enjoyment of a previously acquired right, is to enforce a
punishment for that offence notwithstanding the pardon. If such exclusion can
be effected by the exaction of an expurgatory oath covering the offence, the
pardon may be avoided, and that accomplished indirectly which cannot be
reached by direct legislation. It is not within the constitutional power of Con-
gress thus to infliet punishment beyond the reach of executive clemency, ¥From
the petitioner, therefore, the oath reqnired by the aet of January 24th, 1865,
could not be exacted, even if that act were not subject to any other objection
than the one thus stated.

It follows, from the views expressed, that the prayer of the petitioner must
be granted. 1

The case of R. H. Marr is similar, in its main features, to that of the peti-
tioner, and his petition must also be granted.

And the amendment of the second rule of the eourt, which requires the oath
preseribed by the act of January 24th, 1865, to be taken by attorneys and coun-
sellors, having been unadvisedly adopted, must be reseinded.

AXNDIT IS S0 ORDERED,

OPINION OF MILLER, J., THE C.J., AND SWAYNE AND DAVIS, J.J., DISBENTING

Mr. Justice MILLER, on behalf of himself and the CHIEF JUSTICE, and
Justices SWAYNE and DAVIS, delivered the following dissenting opinion, which
applies also to the opinion delivered in Cummings v. Missouri.

T dissent from the opinions of the eourt just announced.

It may be hoped that the exceptional circumstances which give present im-
portance to these cases will soon pass away, and that those who make the laws,
both state and national, will find in the conduet of the persons affected by the
legislation just declared to be void, sufficient reason to repeal, or essentially
modify it.

For the speedy return of that better spirit, which shall leave us no cause for
snch laws, all good men look with anxiety, and with a hope, I trust, not alto-
gether nnfounded.

But the question involved, relating, as it does, to the right of the legislatures
of the nation, and of the state, to exclude from offices and places of high publie
trust, the administration of whose functions are esgential to the very existence
of the government, those among its own citizens who have been engaged in a
recent effort to destroy that government by force, can never cease to be one of
profound interest.

It is at all times the exercise of an extremely delicate power for this court
to declare that the Congress of the nation, or the legislative body of a State,
has assumed an anthority not belonging to it, and by violating the Constitution,
has rendered void its attempt at legislation. In the case of an act of Congress,
which expresses the sense of the members of a coirdinate department of the
government, as much bound by their oath of office as we are to respect that
Constitution, and whose duty it is, as much as it is ours, to be eareful that no
statute is passed in vielation of it, the ineompatibility of the act with the Con-
stitution should be so clear as to leave little reason for doubt, before we pro-
nounee it to be invalid.

TUnable to see this incompatibility, either in the act of Congress or in the
provision of the constitution of Missouri, upon which this conrt has just nassed,
It entertaining a strong conviction that both were within the competency of
the hodies which enacted them, it seems to me an oeeasion which demands that
mv dissent from the judement of the court, and the reasons for that dissent,
shonld he placed on its records,

Tn the comments which T have to make upon these eases, T shall speak of
prineiples equally applieable to both, althongh I shall refer more directly to
that which involves the oath required of attorneys by the act of Congress,
reserving for the elose some remarks more especially applicable to the oath
preseribed by the constitution of the State of Missouri.

The Constitntion of the Tnited States makes ample provision for the estab-
lishment of courts of justice to administer her laws, and to protect and enforce
the rights of her citizens, Article iii, section 1, of that instrument, says that
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“the judicial power of the United States shall be vested in one Supreme Court,
and such inferior courts as the Congress may, from time to time, ordain and
establish.” Section 8 of article i, closes its enumeration of the powers conferred
on Congress by the broad deelaration that it shall have authority “to make all
laws which shall be necessary and proper for carrying into execution the fore-
going powers, and all other powers vested by the Constitution in the government
of the United States, or in any department thereof,”

Under these provisions, Congress has ordained and established eirenit courts,
district courts, and territorial conrts: and has, by various statutes, fixed the
number of the judges of the Supreme Court. It has limited and defined the juris-
diction of all these, and determined the salaries of the judges who hold them.
It has provided for their necessary officers, as marshals, clerks, prosecuting attor-
neys, bailiffs, commissioners, and jurors. And by the act of 1789, commonly called
the Judiciary Act, passed by the first Congress assembled under the Constitution.
it is among other thing enacted, that “in all the courts of the United States the
parties may plead and manage their causes personally ; or by the assistance of
such counsel or attorneys-at-law as, by the rules of the said courts respectively,
shall be permitted to mana ge and conduct eauses therein.”

It is believed that no civilized nation of modern times has been without a
class of men intimately connected with the courts, and with the administration
of justice, called variously attorneys, counsellors, solicitors, proctors, and other
terms of similar import. The enactment which we have just cited recognizes this
body of men, and their utility in the judicial system of the United States, and
imposes upon the courts the duty of providing rules, by which persons entitled
to become members of this class may be permitted to exericse the privilege of
managing and conducting causes in these courts. They are as essential to the
succeastul working of the courts, as the clerks, sheriffs, and marshals, and per-
haps as the judges themselves, since no instance js known of a court of law
without a bar.

The right to practise law in the courts as a profession, is a privilege granted
by the law, under such limitations or conditions in each state or government as
the law-making power may preseribe. Tt is a privilege, and not an absolute right.
The distinetion may be illustrated by the differénce between the right of a party
to a suit in court to defend his own cause, and the right of another to appear and
defend for him. The one, like the right to life, liberty, and the pursuit of happi-
ness, is inalienable. The other is the privilege conferred by law on a person who
complies with the preseribed conditions.

Every State in the Union, and every civilized government, has laws by which
the right to praetise in its courts may be granted, and makes that right to depenad
on the good moral character and professional skill of the party on whom the
privilege is conferred. This is not only true in reference to the first grant of
license to practise law, but the continuance of the right is made, by these laws,
to depend upon the continued possession of those qualities.

Attorneys are often deprived of this right, upon evidence of bad moral ehar-
acter, or specific acts of immorality or dishonesty, which show that they no
longer possess the requisite qualifications,

All this is done by law, either statutory or eommon; and whether the one or
the other, equally the expression of legislative will, for the common law exists
in this country only as it i adopted or permitted by the legislatures, or by
constitutions,

No reason is perceived why this body of men, in their important relations to
the courts of the nation, are not subject to the action of Congress, to the same
extent that they are under legislative control in the States, or any other govern-
ment; and to the same extent the judges, clerks, marshals, and other officers
of the court are subject to congressional legislation. Having the power to estab-
lish the courts, to provide for and regulate the practice in those courts, to ereate
their officers, and prescribe their functions, can it be doubted that Congress has
the full right to preseribe terms for the admission, rejection, and expulsion of
attorneys, and for requiring of them an oath, to show whether they have the
proper qualifications for the discharge of their duties?

The act which has just been declared to be unconstitutional is nothing more
than a statute which requires of all lawyers who propose to practice in the na-
tional courts, that they shall take the same oath which is exacted of every officer
of the government, civil or military, This oath has two aspeects ; one which looks
to the past conduct of the party, and'one to his future conduet : but both have
reference to his disposition to support or to overturn the government, in whose
functions he Droposes to take part, In substance, he is required to swear that he
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has not been guilty of treason to that government in the past, and that he will
bear faithful allegiance to it in the furure.

That fidelity to the government under which he lives, a trne and loyal attach-
ment to it, and a sincere desire for its preservation, are among the most essen-
tial gqualifications which should be required in a lawyer, seems to me fo be too
clear for argument. The history of the Anglo-Saxon race shows that, for ages past,
the members of the legal profession have been powerful for good or evil to the
government, They are, by the nature of their duties, the moulders of public senti-
struction and enforcement of the laws. From among their numbers are necessarily
ment on questions of government, and are every day engaged in aiding in the con-
selected the judges who expound the laws and the Constitution, To suffer
treasonable sentiments to spread here unchecked, is to permit the stream on
which the life of the nation depends to be poisoned at its source,

In illustration of this truth, I venture to affirm, that if all the members of the
legal profession in the States lately in insurrection had possessed the gualifica-
tion of a loyal and faithful allegiance to the government, we should have been
spared the horrors of that Rebellion. If, then, this qualification be so essential
in a lawyer, it cannot be denied that the statute under consideration was emi-
nently ealeulated to secure that result,

The majority of this court, however, do not base their decisions on the mere
absence of authority in Congress, and in the States, to enact the laws which are
the subject of consideration, but insist that the Constitution of the United States
forbids, in prohibitory terms, the passage of such laws, both to the Congress and
to the States. The provisions of that instrument, relied on to sustain this doetrine,
are those which forbid Congress and the States, respectively, from passing bills of
attainder and ex post faecto laws, It 18 said that the act of Congress, and the pro-
vision of the constitution of the State of Missouri under review, are in conflict
with both these prohibitiong, and are therefore void.

I will examine this proposition, in reference to these two clanges of the Con-
gtitution, in the order in which they occur in that instrument.

1. In regard to bills of attainder, I am not aware of any judieial decision by &
court of Federal jurisdiction which undertakes to give a definition of that term.
We are therefore compelled to recur to the bills of attainder passed by the English
Parliament, that we may learn so much of their peculiar characteristies, as will
enable us to arrive at a sound conclusion, as to what was intended to be pro-
hibited by the Constitution.

The word attainder is derived, by Sir Thomas Tomlins, in his law dictionary,
from the words eftincta and attinctura, and is defined to be “the stain or cor-
ruption of the blood of a criminal capitally condemned ; the immediate insepa-
rable consequence of the common law, on the pronouncing the sentence of death.”
The effect of this corruption of the blood was, that the party attained lost all
inheritable quality, and could neither receive nor transmit any property or other
rights by inheritance.

This attainder or corruption of blood, as a consequence of judicial sentence
of death, continued to be the law of England, in all cases of treason, to the time
that our Constitution was framed, and, for aught that is known to me, is the law
of that country, on condemnation for treason, at this day.

Bills of attainder, therefore, or acts of attainder, as they were ealled after
they were passed into statutes, were laws which declared ecertain persons
attained, and their blood corrupted so that it had lost all heritable quality.
Whether it declared other punishment or not, it was an act of attninder if it de-
clared this. This also seems to have been the main feature at which the authors
of the Constitution were directing their prohibition ; for after having, in article i,
prohibited the passage of bills of attainder—in section nine, to Congress, and in
section ten, to the States—there still remained to the judiciary the power of
declaring attainders. Therefore, to still further guard against this odious form
of punishment, it is provided, in gection three of article iii, concerning the judi-
ciary, that, while Congress shall have power to declare the punishment of treazon,
no attainder of treason shall work corruption of blood or forfeiture, except dur-
ingz the life of the person attainted.

This, however, while it was the chief, was not the only peculiarity of bills of
attainder which was intended to be included within the eonstitutional restrie-
tion. Upon an attentive examination of the distinctive features of this kind of
legislation, I think it will be found that the following comprise those essential
elements of bills of attainder, in addition to the one already mentioned, which
distinguish them from other legislation, and which made them so obnoxious te
the statesmen who organized our government :




1. They were convictions and sentences pronounced by the legislative depart-
ment of the government, instead of the judicial.

2. The sentence pronounced and the punishment inflicted were determined by
1o previous law or fixed rule.

8. The investigation into the guilt of the aceused, if any such were made, was
not necessarily or generally conducted in his presence, or that of his counsel,
and no recognized rule of evidence governed the inquiry.*™

1t is no eause for wonder that men who had just passed suecessfully through
a desperate struggle in behalf of eivil liberty should feel a detestation for legis-
Iation of which these were the prominent features. The framers of our
political system had a full appreciation of the necessity of keeping separate and
distinet the primary departments of the government. Mr. Hamilton, in the
seventy-eighth number of the Federalist, says that he agrees with the maxim
of Montesquien, that “there is no liberty if the power of judging be not
separated from the legislative and executive powers.” And others of the ablest
numbers of that publication are devoted to the purpose of showing that in our
Constitution these powers are so Justly balanced and restrained that neither
will probably be able to make mueh eneroachment upon the others. Nor was it
less repugnant to their views of the security of personal rights, that any person
should be condemned without a hearing, and punished without a law previously
prescribing the nature and extent of that punishment, They therefore struck
boldly at all this machinery of legislative despotism, by forbidding the passage
of bills of attainder and e post facto laws, both to Congress and to the States.

It remains to inquire whether, in the act of Congress under consideration
(and the remarks apply with equal force to the Missouri constitution), there
is found any one of these features of bills of attainder; and if so, whether there
is sufficient in the aect to bring it fairly within the deseription of that class of
bills.

It is not claimed that the law works a corruption of blood. Tt will, therefore,
be eonceded at once, that the act does not contain this leading feature of bills
of attainder.

Nor am I eapable of seeing that it contains a convietion or sentence of any
designated person or persons, It is said that it is not necessary to a bill of
attainder that the party to be affected should be named in the act. and the
attainder of the Earl of Kildare and his associates is referred to as showing
that the act was aimed at a class, It is very true that bills of attainder have
been passed against persons by some description, when their names were
unknown. But in such cases the law leaves nothing to be done to render its
operation effectual, but to identify those persons. Their guilt, its nature, and
its punishment are fixed by the statute, and only their personal identity re-
mains to be made out. Such was the case alluded to. The act declared the guilt
and punishment of the Earl of Kildare, and all who were associated with him in
his enterprise, and all that was required to insure their punishment was to
prove that association.

If this were not so, then the act was mere brutum fulmen, and the parties
other than the earl eonld only be punished, notwithstanding the act, by proof
of their guilt before some competent tribunal.

No person ig pointed out in the act of Congress, either by name or by descrip-
tion, against whom it is to operate, The oath is only required of those who
propose fo aceept an office or to practice law : and as a prerequisite to the exercise
of the functions of the lawyer, or the officer, it is demanded of all persons alike.
It is said to be directed, as a class, to those alone who were engaged in the
Rebellion; but this is manifestly incorreet, as the oath is exacted alike from
the loyal and disloyal, under the same circumstances, and none are compelled
to take it. Neither does the act declare any conviction, either of persons or
clagses, If so, who are they, and of what erime are they declared to be guilty?
Nor does it pronounce any sentence, or inflict any punishment. If by any pos-
sibility it can be said to provide for conviction and sentence, though not found
in the act itself, it leaves the party himself to determine his own guilt or
innocence, and pronounee his own sentence. It is not, then, the act of Congress,
It the party interested, that tries and condemns. We shall see, when we come to
the discussion of this act in its relation to ez post facto laws, that it inflicts
no punishment.

A statute, then, which designates no eriminal, either by name or description—
which declares no guilt, pronouneces no sentence, and inflicts no punishment—ecan
in no sense be ealled a bill of attainder.

¥ See Story on the Constitution, § 1844,
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2. Passing now to consider whether the statute is an exr post facto law, we
find that the meaning of that term, as used in the Constitution, is a matter
which has been frequently before this court, and it has been so well defined
as to leave no room for controversy. The only doubt which can arise is as 1o the
character of the particular case claimed to come within the definition, and not
as to the definition of the phrase itself,

All the cases agree that the term is to be applied to criminal causes alone,
and not to eivil proceedings. In the language of Justice Story, in the case of
Watson v. Mercer, ™ “Hax post facto laws relate to penal and eriminal procee: 3y
which impose punishment and forfeiture, and not to civil procedings, which
affect private rights retrospectively.” i

The first case on the subject is that of Calder v. Bull, and it is the o in
which the doetrine concerning ex post facto laws is most fully exponnded 1
court divides all laws which come within the meaning of that clause of the
Constitution into four class

1st. Evary law that makes an action done before the passi f the law, and
which was innoeent when done, eriminal, and punishes such action.

2d. Every law that aggravates a crime, or makes it greater than it was when
committed,

ad. Bvery law that changes the punishment, and inflicts a greater punishment
than the law annexed to the crime when committed.

4th. Bvery law that alters the rule of evidence, and receives less or different
testimony than the law required at the time of the commission of the offense
to convict the offender.

Again, the court says, in the same opinion, that “the true distinetion ig hetween
ex post facto laws, and retrospective laws  and proceeds to show that, how-
ever unjust the latter may be, they are not prohibited by the Constitution,
while the former are,

This exposition of the nature of ex post facto laws has never been denied, nor
has any courf or any commentator on the Constitution added to the classes of
laws here set forth, as coming within that clause of the organie law. In looking
carefully at these four classes of laws, two things strike the mind as common to
them all :

1st, That they contemplate the trial of some person charged with an offence.

92d. That they contemplate a punishment of the person found guilty of such
offence.

Now. it seems to me impossible to show that the law in question contemplates
either the trial of a person for an offence committed before its passage, or the
punishment of any person for such an offence. It is true that the act requiring
an oath provides a penalty for falsely taking. But this provision is prospective
as no one is supposed to take the oath until after the passage of the law. This
prospective penalty is the only thing in the law which partakes of a ¢
eharacter. It is in all other respects a civil proceeding. It is simply an o
office, and it is required of all officeholders alike. As far as T am informed, this
is the firet time in the history of jurisprudence that taking an oath of office has
been ealled a eriminal proceeding. If it is not a criminal proceeding, then, by all
the anthorities, it is not an ex post facto law.

No trial of any person is contemplated by the act for any past offence. Nor is
any party supposed to be charged with any offence in the only proceeding which
the law provides,

A person proposing to appear in fhe eourt as an attorney is asked to ts
certain oath, There is no charge made against him that he has been guilty of \
of the erimes mentioned in that oath. There is no prosecution. There is not even
an implication of guilt by reason of tendering him the oath, for it is required
of the man who has lost everything in defence of the government, and whose
loyalty is written in the honorable sears which cover his body, the same as of the
guiltiest traitor in the land. His refusal to take the oath subjects him to no
prosecution. Hig taking it clears him of no gnilt, and aecquits him of no eharge,

Where, then, is this ex post facto law which tries and punishes a man for a
erime committed before it was passed? It can only be found in those elastic rules
of construction which eramp the powers of the Federal government when they
are to be exercised in certain directions, and enlarges them when they are to
be exercised in others. No more striking example of this could be given than the

&1 8 Peters, 88.
% Calder v. Bull, 3 Dallas. 888 ; Fletcher v. Peck, 6 Cranch, 873 Ogden v. Saunders, 12
Wheaton, 266 ; Satterlee v. Matthewson, 2 Peters, 880,
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cages before us, in one of which the Constitution of the United States is held
to confer no power on Congress to prevent traitors practising in her courts, while
in the other it is held to confer power on this court to nullify a provision of
the constitution of the State of Missouri, relating to a gualification required
of ministers of religion.

But the fatal vice in the reasoning of the majority is in the meaning which
they attach to the word punishment, in its application to this law, and in its
relation to the definitions which have been given of the phrase, ex post facto laws,

Webster’s second. definition of the word “punish’” is this: “In a loose sense,
to afllict with punishment, &ec., with a view to amendment, to chasten.,” And
it is in this loose sense that the word is used by this court, as synonymous with
chastisement, correction, loss, or suffering to the party supposed to be punished,
and not in the legal sense, which signifies a penalty inflicted for the commission
of crime.

And so, in this sense, it is said that whereas persons who had been gulilty
of the offenses mentioned in the oath were, by the laws then in force, only
lizble to be punished with death and confiscation of all their property, they are
by a law passed sinee these offences were committed, made liable to the enormous
additional punishment of being deprived of the right to practise law !

The law in question does not in reality deprive a person guilty of the acts
therein deseribed of any right which he possessed before: for it is equally
sound law, as it is the dictate of good sense, that a person who, in the langunge
of the act, has voluntarily borne arms against the government of the United
States while a citizen thereof, or who has voluntarily given aid, comfort, counsel,
or encouragement to persons engaged in armed hostility to the government, has,
by doing those things, forfeited his right to appear in her courts and take part
in the administration of her laws. Such a person has exhibited a trait of character
which, without the aid of the law in question, authorizes the court to declare
him unfit to practise before it, and to strike his name from the roll of its attorneys
il it be found there.

1 have already shown that this act provides for no indictment or other cha rge,
that it contemplates and admits of no trial, and I now proceed to show that
even if the right of the court to prevent an attorney, guilty of the acts mentioned,
from appearing in its forum, depended upon the statute, that still it inflicts no
punishment in the legal sense of that term.

“Punishment,” says Mr. Wharton in his Law Lexicon, “is the penalty for
fransgressing the laws ;" and this is, perhaps, as comprehensive and at the same
time as accurate a definition as can be given. Now, what law is it whose trans-
gression is punished in the case before us? None is referred to in the act, and
there is nothing on its face to show that it was intended as an additional punish-
ment for any offence described in any other act. A part of the matters of which
the applicant is required to purge himself on oath may amount to treason, but
surely there could be no intention or desire to inflict this small additional punish-
ment for a erime whose penalty already was death and confiscation of property.

In faet the word punishment is used by the court in a sense which would
make a great number of laws, partaking in no sense of a criminal character,
Laws for punishment, and therefore ex post facto.

A law, for instance, which increased the facility for detecting frauds by com-
pelling a party to a eivil proceeding to disclose his transactions under oath would
result in his punishment in this sense, if it compelled him to pay an honest
debt which conld not be coerced from him before. But this law comes clearly
within the class deseribed by this court in Watson v, Mercer, as civil proceedings
which affect private rights ret rospectively,

Again, let us suppose that several persons afflicted with a form of insanity
heretofore deemed harmless, shall be found all at once to be dangerous to the
lives of persons with whom they associate. The State, therefore, passes a law
that all persons so affected shall be kept in close confinement until their TecOvery
iz assured. Here is a case of punishment in the sense used by the court for a
matter existing before the passage of the law. Is is an ex post Ffacto law? And, if
not, in what does it differ from one? Just in the same manner that the act of
Congress does, namely, that the proceeding is civil and not eriminal, and that
the imprisonment in the one case and the prohibition to practise law in the other,
are not punishments in the legal meaning of that term.

The eivil law maxim, “Nemo debet bis vexari, pro und et eadam causa.” has
been long since adopted into the common law as applicable both to civil and
criminal proceedings, and one of the amendments of the Constitution incorporates
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this principle into that instrument so far as punishment affects life or limb. It
results from this rule, that no man ean be twiece lawfully punished for the same
offense. We have already seen that the acts of which the party is required to
purge himself on oath coustitute the crime of treason. Now, if the judgment of the
court in the cases before us, instead of permitting the parties to appear without
taking the oath, had been the other way, here would have been the case of a
person who, on the reasoning of the majority, is punished by the judgment of this
court for the same acts which constitute the erime of treason.

Yet, if the applicant here should afterwards be indicted for treason on account
of these same acts, no one will pretend that the proceedings here could be success-
fully pleaded in bar of that indictment. But why not? Simply because there is
here neither trial nor punishment within the legal meaning of these terms,

I maintain that the purpose of the act of Congress was to require loyalty as a
qualification of all who practise law in the national courts. The majority say
that the purpose was to impose a punishment for past acts of disloyalty.

In pressing this argument it is-contended by the majority that no requirement
ean be justly said to be a qualification which is not attainable by all, and that to
demand a qualification not attainable by all is punishment.

The Constitution of the United States provides as a qualification for the offices
of President and Vice-President that the person elected must be a native-born
citizen. Is this a punishment to all those naturalized citizens who can never
attain that qualification? The eonstitutions of nearly all the States require as a
qualification for voting that the voter shall be a white male citizen. Is this a
punistiment for all the blacks who can never become white?

Again, it was a gualification required by some of the State constitutions, for
the office of judge, that the person should not be over sixty years of age. To a
very large number of the ablest lawyers in any State this is a qualification to
which they can never attain, for every year removes them farther away from the
designated age, Is it a punishment?

The distinguished commentator on Ameriean law, and chancellor of the State
of New York, was deprived of that office by this provision of the constitution of
that State, and he was thus, in the midst of his usefulness, not only turned out
of office, but he was forever disqualified from holding it again, by a law passed
after he had accepted the office.

This is a4 much stronger case than that of a disloyal attorney forbid by law
to practise in the courts, yet no one ever thought the law was ex post facto in
the sense of the Constitution of the United States.

Ilustrations of this kind could be multiplied indefinitely, but they are un-
necessary.

The history of the time when this statute was passed—the darkest hour of
our great struggle—the necessity for its existence, the humane character of the
President who signed the bill, and the face of the law itself, all show that it was
purely a qualification, exacted in self-defense, of all who took part in administer-
ing the government in any of its departments, and that it was not passed for the
purpose of inflicting punishment, however merited, for past offenses,

I think I have now shown that the statute in question is within the legislative
power of Congress in its control over the courts and their officers, and that it was
not void as being either a bill of attainder or an ex post facto law.

If T am right on the guestions of qualification and punishment, that discussion
disposes also of the proposition, that the pardon of the President relieves the
party accepting it of the necessity of taking the oath, even if the law be valid.

I am willing to eoncede that the presidential pardon relieves the party from
all the penalties, or in other words, from all the punishment, which the law
inflicted for his offense. But it relieves him from nothing more. If the oath re-
quired as a condition to practising law is not a punishment, as I think I have
ghown it is not, then the pardon of the President has no effect in releasing him
from the requirement to take it. If it is a qualification which Congress had a
right to prescribe as necessary to an attorney, then the President cannot, by
pardon or otherwise, dispense with the law requiring suech gualification.

This is not only the plain rule as between the legislative and executive depart-
ments of the government, but it is the declaration of common sense. The man who,
by counterfeiting, by theft, by murder, or by treason, is rendered unfit to exercise
the functions of an attorney or counsellor-at-law, may be saved by the executive
pardon from the penitentiary or the gallows, but is not thereby restored to the
«ualifications which are essential to admission to the bar. No doubt it will be
found that very many persons among those who cannot take this oath, deserve
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to be relieved from the prohibition of the law: but this in no wise depends upon
the act of the President in giving or refusing a pardon, Tt remains to the legis-
lative power alone to prescribe under what circumstances this relief shall be
extended.

In regard to the case of Cummings v. The State of Missouri, allusions have
been made in the course of argument to the sanctity of the ministerial office, and
to the inviolability of religions freedom in this country.

But no attempt has been made to show that the Oonstitution of the United
States interposes any such protection between the State governments and their
own citizens, Nor can anything of this kind be shown. The Federal Constitution
contains but two provisions on this subject. One of these forbids Congress to
make any law respecting the establishment of religion, or prohibiting the free
exercisé thereof, The other is, that no religious test shall ever be required as a
qualification to any office or publie trust under the United States.

No restraint is placed by that instrument on the action of the States; but on
the contrary, in the langnage of Story,™ “the whole power over the subject of
religion is left exclusively to the State governments, to be acted upon according
to their own sense of justice and the State constitutions.”

If there ever was a case ealling upon this court to exercise all the power on
this subject which properly belongs to it, it was the case of the Rev. B. Permoli.,®

An ordinance of the first municipality of the city of New Orleans imposed a
penalty on any priest who should officiate at any funeral, in any other church
than the obituary chapel. Mr. Permoli. a Catholie priest, performed the funeral
services of his church over the body of one of his parishioners, inclosed in a
coffin, in the Roman Catholic Church of St. Augustine. For this he was fined,
and relying upon the vague idea advanced here, that the Federal Constitution
protected him in the exercise of his holy functions, he brought the case to this
court,

But hard as that case was, the court replied to him in the following language :
“The Constitution (of the United States) makes no provision for protecting the
citizens of the respective States in their religious liberties: this is left to the
State constitutions and laws ; nor is there any inhibition imposed by the Constitu-
tion of the United States in this respect on the States.” Mr. Permoli's writ of
error was, therefore, dismissed for want of jurisdietion,

In that case an ordinance of a mere local corporation forbid a priest, loyal
to his government, from performing what he believed to be the necessary rites of
his church over the body of his departed friend. This court said it could give him
no relief,

In this case the constitution of the State of Missouri, the fundamental law of
the people of that State, adopted by their popular vote, declares that no priest of
any church shall exercise his ministerial functions, nunless he will show, by his
own oath, that he has borne g true allegiance to hiz government. This eourt now
holds this constitutional provision void, on the ground that the Federal Con-
stitution forbids it. I leave the two cases to speak Tor themselves,

In the discussion of these cases I have said nothing, on the one hand, of the
great evils inflicted on the country by the voluntary action of many of those per-
sons affected by the laws under consideration ; nor, on the other hand. of the hard-
ships which they are now suffering, much more as a consequence of that action
than of any laws which Congress can possibly frame. But T have endeavored to
bring to the examination of the grace questions of constitutional law involved
in this inguiry those principles alone which are caleulated to assist in deter-
mining what the law is, rather than what, in my private judgment, it ought to be,

Burpick v. UNirep STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE SOUTH ERN DISTRICT
OF NEW YORK

No. j11. Argued December 16, 191} —Decided Januwary 25, 1915

Acceptance, as well as delivery, of a pardon is essential to its validity; if
rejected by the person to whom it is tendered the court has no power to force it
on him. United States v. Wilson, T Pet. 150.

B Commentaries on the Constitution, § 1878,
™3 Howard, 589,
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Quere whether the President of the United States may exercise the pardon-
ing power before conviction.

A witness may refuse to testify on the ground that his testimony may have
an incriminating effect, notwithstanding the President offers, and he refuses,
a pardon for any offense connected with the matters in regard to which he is
asked to testify

There are substantial differences between legislative immunity and a pardon;
the latter carries an imputation of guilt and acceptance of a confession of it,
while the former is non-committal and tantamount to silence of the witness.

There is a distinction between amnesty and pardon; the former overlooks the
offense and is usually addressed to crimes against the sovereignty of the State
and politieal offenses, the latter remits punishment and condones infractions of
the peace of the State.

211 Fed. Rep. 492, reversed.

The facts, which involve the effect of a pardon of the President of the United
States tendered to one who has not been convicted of a crime nor admitted the
commission thereof, and also the necessity of acceptance of a pardon in order
to make it effective, are stated in the opinion,

Mr. Henry A. Wise, with whom Mr, Henry W. Sackett was on the brief, for
plaintiff in error:

The proceeding before the grand jury was a “eriminal case” within the mean-
ing of the Fifth Amendment. Counselman v. Hitcheock, 142 U.8. 547,

Plaintiff in error was privileged under the Fifth Amendment to decline to
answer the guestions upon the ground that his answers thereto might tend to
eriminate him, 1 Burr's Trial, 244, Coombs; Counselman v. Hitcheock, 142 1.8,
564 + Sanderson's Case, 3 Cranch, 638,

The refusal of a witness to answer guestions upon the ground that his answers
may tend to criminate him does not constitute either an admission or proof of
his guilt of any offense. 30 Am. & Eng. Ency., p. 1170; Rose v. Blakemore, 21
E. C. L. Ryan & Moody, 382, 774; Phelin v. Kinderline, 20 Pa. St. 354; Btate v,
Bailey, 54 Towa, 414 ; Dorendinger v. Tschechtelin, 12 Daly (N.X.), 84 Greenleaf
on Evidence, 16th ed., § 469d; Wigmore on Evidence, § 2272; Act of March 16,
1878, 20 Stat. 50: Wilson v. United Staies, 149 U.8. 60; Fitzpatrick v. United
States, 178 U.S. 304, 315; Boyle v. Smithman, 146 Pa, St. 2556; Beach v. United
States, 46 Fed. Rep. 754,

The President was without power to issue any pardon to plaintiff in error;
and consequently the warrant tendered is null, void and of no effect. Art II, § 2,
Const. U8, : Martin v. Hunter, 1 Wheat. 304 ; Cooley’s Const, Lim,, p. 11; Ex parte
Wells, 18 How. 307; Ex parte Garland, 4 Wall. 333; 20 Ops. Atty. Gen'l 330; 24
Am. & Eng. Ency., pp. 575-6; 2 Hawkins, P. C.,, Ch. 37, §9, p. 543 ; In re Nevitt,
117 Fed. Rep. 448 11 Ops Atty Gen'l 227; Howard's Case, Sir T. Raymond. 13 ;
83 Eng. Rep. (Full Reprint), 7; United States v. Klein, 13 Wall, 128; Armstrong's
Foundry, 6 Wall. 766 ; Carlisle v. United States, 16 Wall. 147 : Lapeyre v. United
States, 1T Wall, 191; Osborn v. United States, 91 U.8. 474; Wallach v. Van
Riswick, 92 1.8, 202: United States v. Padelford, 9 Wall. 531: Armstrong v.
United States, 13 Wall. 155 Pargoud v. United States, 13 Wall. 157.

Plaintiff in error having refused to accept the tendered pardon, the same is
of no effect. Wilson v. United States, T Pet, 150; Commonwenlth v. Lockwood,
109 Massachusetts, 323; Cooley, Const. Law, 3d ed., p. 115.

The tendered pardon is not an equivalent of the constitutional privilege of
error of an offense against the United States without trial by jury., and con-
sequently in violation of his rights under the Constitution of he United States.
See Fifth and Sixth Amendments, Const. U.8.: 24 Am, & Eng. Ency. 579: 11 Ops.
Atty. Gen'l 227; Dominick v. Bowdoin, 44 Georgia, 357 : Manlove v. State, 153
Indiana, 80: Commomeeallth v, Lockwood, 109 Massachusetts, 323: People v.
Marsh, 125 Michigan, 410; United States v. Armour, 142 Fed. Rep. 808,

The tendered pardon is mot an equivalent of the constitutional privilege of
plaintiffs in error. Counselman v. Hitcheock, 142 U.8. 564; Brown v. Walker,
161 1.8, 591 ; Cooley's Const. Lim., pp. b, 365

The interpretation of the language of the Constitution conferring the pardon-
ing power upon the President, “and he shall have power to grant reprieves and
pardons for offenses against the United States except in cases of impeachment.”
(Art, IT, §2, subd. 1) contended for by the United States stretches the actual
language of the Constitfution in that it makes the word “offenses” connote
conjectural or purely hypothetical offenses in addition to ascertained events.
Assuming for the sake of argument that this construction is permissible, npon a

44-274—75 10
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mere examination of the language, then there is presented a case in which there
is a choice between two permissible constructions and in such a case the court
must choose the one which is most in harmony with the Constitution taken as a
whole and with the spirit of our institutions. Gibbons v. Ogden, 9 Wheat, 1, 188
Legal Tender Cases, 12 Wall. 457, 531-532: I'n re Griffin, 1T Am, L. R. 358.

The construction of the words conferring the pardoning power that is contended
for by the United States would tend to destroy some of the most essential safe-
guards of free government. It would pervert the grand jury, which in its origin
was an institution which stood as a barrier against persecution by the crown
into an instrument of inquisition that might be used by the executive department
for the purpose of throttling the free and wholesome criticism of the acts of
publie officials. It would tend to destroy to a dangerous degree the separation of
powers between the executive and the judicial branches of the government and in
practical effect would arm the executive with summary powers which onght to
be possessed only by the judicial branch. It would inevitably create the possibility
of putting into effect a systems of censorship of news concerning the acts of pub-
lic officials and tend to the creation of a secret and powerful bureaucracy. Ewx
parte Bain, 121 U.S, 1, 10-11; Kilbourn v. Thompson, 103 U.8. 168, 190 : United
States Constitution, Art. 11T, § 1; Art. II, §1; Art. I, §1; Fifth Amendment.

The Solicitor General for the United States:

The President has the power to pardon a person for an offense of which he has
not been convicted, It was so in England. 3 Coke's Inst. 223, ¢. 105, Of Pardons : 14
Blackstone, e, 26, subd. IV, 4, and see ¢, 28: 6 Halsbury’s Laws of England. p. 404,

In this country from the very first, Presidents have exercised not only the
power to pardon in specific ecases before conviction, but even to grant general
amnesties. 20 Opt. Atty. Gen’l 339. And see Eao parte Garland, 4 Wall. 333 ; Brown
V. Walker, 161 U.S, 591.

In the constitutions of some of the States the power of the governor to grant
pardons is expressly limited by the words “after conviction,” but in the States
in which this limitation is not contained in the constitutions the governor may
pardon before conviction. Dominick v, Bowdoin, 44 Georgia, 357; Grubdb v. Bul-
lock, 44 Georgia, 379; Commonwealth v. Bush, 2 Duv. (Ky.) 264; State v.
Woaolery, 29 Missouri, 300.

A pardon may be granted for an offense which has neither been admitted
nor proved. It is true that a pardon cannot be granted as a license for future
misdoing, but the pardons involved in the cases at bar do not relate to future
offenses which the plaintiffs in error have committed or may have committed, or
taken part in.

A person may be pardoned for an offense which has not been proved. An
acknowledgment by the person pardoned that his answer will tend to ineriminate
him in basis enough for granting a pardon, without any other proof of the offense
or of his connection with it. This is the basis of the immunity statutes,

A pardon may be granted for the purpose of affording to a witness immunity
from prosecution. The exercise of the pardoning power of the President for
this purpose does not amount to a usurpation of legislative functions even if it
be true that it is within the powers of Congress to enact laws securing to wit-
uesses immunity from prosecution in lieu of the constitutional prohibition against
compelling ineriminating testimony. See Brown v. Walker, 161 U.S. 591,

The exercise of this power by Congress, however, can have no effect in limiting
the constitutional power of the President to grant pardons, The President's power
of pardon “is not subject to legislation,” and “Congress can neither limit the
effect of his pardon nor exclude from its exercise any class of offenders.” United
Stales v. Klein, 18 Wall, 128, 141. It cannot be interrupted, abridged, or limited
by any legislative enactment, The Laura, 114 U.S, 411, 414: Ex parte Garland,
4 Wall. 333, 3880.

The immunity afforded by the pardons is as broad as the protection afforded
by the constitutional provision against compelling a person to be a witness against
himself, Counselman v. Hitcheock, 142 U.S. 547, distinguished, And see Brown v,
Walker, 161 U.S. 591; Int. Com. Comm. v. Baird, 194 U.S. 25: Hale v. Henkel,
201 U.8. 43 ; Nelson v. United States, 201 U.S. 92,

No formal acceptance is necessary to give effect to the pardons. United States v,
Wilson, T Pet, 150, has no application here, and see I'n re Callicot, 8 Blatehf, 89, 96.

Although a court takes no notice of a pardon unless it is pleaded or in some
way claimed coram judice by the person pardoned, United States v. Wilson,
7 Pet. 150, and the plaintiffs in error might refuse the benefit of their pardons
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should they be prosecuted for the offenses which are covered by the pardons, that
does not affect their validity.

The pardons have been executed, formally tendered to plaintiffs in error, have
been filed with the clerk of the court for the jurisdiction in which the testimony
is required, and remain at the disposal of plaintiffs in error. They have passed
out of the control of the President and of the executive department of the
(Government with the intention that they shall pass to the plaintiffs in error, so
that there has been as complete a delivery as it is possible to make, and if they
are not irrevocable now they would become so at the very instant that the
required testimony is given.

It is the object of the constitutional privilege to protect the witness from the
danger of prosecution for a past offense which his evidence may disclose or to
which his evidence may give a clue. But, since that danger has been completely
removed by the pardons of which the plaintiffs may avail themselves at any time
after the moment of testifying, the constitutional privilege cannot be invoked by
them, for there is nothing to which it can apply—no danger against which its
protecting shield is necessary.

Mg, Justice McKexna delivered the opinion of the court.

Error to review a judgment for contempt against Burdick upon presentment
of the Federal grand jury for refusing to answer certain questions put to him
in an investigation then pending before the grand jury into alleged custom frauds
in violation of §§ 37 and 39 of the Criminal Code of the United States.

Burdick first appeared before the grand jury and refused to answer questions
as to the directions he gave and the sources of his information concerning certain
articles in the New York Tribune regarding the frauds under investigation. He is
the City Editor of that paper. He declined to answer, claiming upon his oath,
that his answers might tend to eriminate him. Thereupon he was remanded to
appear at a later day and upon so appearing he was handed a pardon which he
was told had been obtained for him upon the strength of his testimony before
the other grand jury. The following is a copy of it:

“Woodrow Wilson, President of the United States of Ameriea, to all to whom
these presents shall come, Greeting :

“Whereas George Burdick, an editor of the New York Tribune, has declined
to testify before a Federal Grand Jury now in gession in the Southern District
of New York, in a proceeding entitled ‘United States v. John Doe and Richard
Roe, as to the sources of the information which he had in the New York Tribune
office, or in his possession, or under his control at the time he sent Henry D.
Kinsbury, a reporter on the said New York Tribune, to write an article which
appeared in the said New York Tribune in its issue of December thirty first 1913,
headed ‘Glove Makers' Gems may be Customs Size," on the ground that it would
tend to ineriminate him fo answer the questions; and,

“Whereas. the United States Attorney for the Southern District of New York
desires to nse the said George Burdick as a witness before the said Grand Jury
in the said proceeding for the purpose of determining whether any employe of
the Treasury Department at the Custom House, New York City, has been betray-
ing information that came to such person in an official capacity ; and,

“Whereas, it is believed that the said George Burdick will again refuse to
testify in the said proceeding on the ground that his testimony might tend to
ineriminate himself ;

“Now, Therefore, be it Known, that I, Woodrow Wilson, President of the
United States of America, in consideration of the premises, divers other good
and sofficient reasons me thereunto moving, do hereby grant unto the said
George Burdick a full and unconditional pardon for all offenses against the
United States which he, the said George Burdick, has committed or may have
committed, or taken part in, in connection with the securing, writing about, or
assisting in the publication of the information so incorporated in the afore-
mentioned article, and in connection with any other article, matter or thing,
concerning which he may be interrogated in the said grand jury proceeding,
thereby absolving him from the consequences of every such ceriminal act,

“In testimony whereof, I have hereunto signed my name and caused the seal
of the Department of Justice to be affixed. Done at the City of Washington this
fourteenth day of February, in the year of our Lord One Thousand Nine Hundred
and Fourteen, and of the Independence of the United States the One Hundred
and Thirty-eighth.”

He declined to accept the pardon or answer questions as to the sources of his
information, or whether he furnished certain reporters information, giving the
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reason, as before, that the answers might tend to eriminate him. He was presented
by the grand jury to the District Court for contempt and adjudged guilty thereof
and to pay a fine of $500, with leave, however, to purge himself by testifying
fully as to the sources of the information sought of him, “and in the event of his
refusal or failure to so answer, a commitment may issue in addition until he
shall so comply,” the court deciding that the President has power to pardon for
a crime of which the individual has not been convicted and which he does not
admit and that acceptance is not necessary to toll the privilege against inerimi-
nation,

Burdick again appeared before the grand jury, again was questioned as before,
again refused to accept the pardon and again refused to answer upon the same
grounds as before. A final order of commitment was then made and entered and
he was committed to the custody of the United States Marshal until he should
purge himself of contempt or until the further order of the court. This writ of
error was then allowed.

The question in the case is the effect of the unaccepted pardon., The Solicitor
General in his discnssion of the question, following the division of the District
Court, contends (1) that the President has power to pardon an offense before
admission or conviction of it, and (2) the acceptance of the pardon is not neces-
sary to its complete exculpating effect. The conclusion is hence deduced that the
pardon removed from Burdick all danger of accusation or conviction of erime
and that, therefore, the answers to the questions put to him eould not tend to
or accomplish his inerimination.

Plaintiff in error counters the contention and conclusion with directly opposing
ones and makes other contentions whieh attack the sufficiency of the pardon as
immunity and the power of the President to grant a pardon for an offense not
precedently established nor confessed nor defined.

The discussion of counsel is as broad as their contentions. Onr consideration
may be more limited. In our view of the case it is not material to decide whether
the pardoning power may be exercised before conviction. We may, however, refer
to some aspects of the contentions of plaintiff in error, although the case may he
brought to the narrow question, Is the acceptance of a pardon necessary? We
are relieved from mueh disenssion of it by United States v, Wilson, T Peters,
150. Indeed, all of the principles upon which its solution depends were there con-
gidered and the facts of the case gave them a peculiar and Interesting applieation.

There were a number of indictments against Wilson and one Porter, some of
which were for obstructing the mail and others for robbing the mail and putting
the life of the earrier in jeopardy. They were convicted on one of the latter indict-
ments, sentenced to death, and Porter was executed in pursnance of the sentence,
President Jackson pardoned Wilson. the pardon reciting that it was for the
erime for which he had been sentenced to suffer death, remitting such penalty
with the express stipnlation that the pardon should not extend to any judgment
which might be had or obtained against him in any other case or eases then
pending before the court for ofther offenses wherewith he might stand charged.

To another of the indictments Wilson withdrew his plea of not guilty and
pleaded guilty. Upon being arraigned for sentence the eourt suggested the pro-
priety of inquiring as to the effect of the pardon, “although alleged to relate to
a convietion on another indietment.” Wilson was asked if he wished to avail
himself of the pardon. to which he answered in person that (7 Pet., p. 154) “he
had nothing to say, and that he did not wish in any manner to avail himself,
in order to avoid sentence in this particular ease, of the pardon referred to.”

The judges were opposed in opinion and eertified to this eourt for deecision two
propositions which were argued by the district attorney of the TUnifted States,
wifth one only of which we are concerned, Tt was as follows (p. 154) : “2. That the
prisoner ean, nnder this convietion, derive no advantage from the pardon, with-
out bringing the same judicially before the court by plea, motion or otherwise.”
There was no appearance for Wilson, Attorney General Taney (afterwards Chief
Justice of this court) argued the ease on behalf of the United States. The burden
of hig argument was that a pardon, to be effective, must be aceepted. The proposi-
tion was necessary to be established as his contenfion was that a plea of the
pardon was necessarv to arrest the sentence npon Wilson. And he =said. speaking
of the pardon (p. 156). “Tt is a grant to him [Wilson] : it is his property: and
he may accept it or not as he pleases.” and. further, “It is insisted that unless
he pleads it, or in some way claims its benefit, thereby denoting his acceptanece
of the proffered grace, the court eannot notice it, nor allow it to prevent them
from passing sentence. The whole enrrent of authority establishes this principle.”
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The authorities were eited and it was declared that “the necessity of pleading it,
or c¢laiming it in some other manner, grows out of the nature of the grant. He
must accept it."”

There can be no doubt, therefore, of the contention of the Attorney General
and we have gquoted it in order to estimate accurately the response of the court
to it. The response was complete and considered the contention in two aspects,
(1) a pardon as the act of the President, the official act under the Constitution;
and (2) the attitude and right of the person to whom it is tendered. Of the
former it was said (p. 160) that the power had been “exercised from time im-
memorial by the executive of that nation (England) whose language is our
language, and to whose judicial institutions ours bear a cloge resemblance;
we adopt their principles respecting the operation and effect of a pardon, and
look into their books for the rules preseribing the manner in which it is to be
nsed by the person who would avail himself of it.” From that source of author-
ity and principle the court deduced and declared this conclusion: “A pardon is
an act of grace, proceeding from the power enl rusted with the execution of the
laws, which exempts the individual, on whom it is bestowed, from the punish-
ment the law inflicts for a crime he has committed. It is the private, [italics
ours] though official act of the executive magistrate, delivered fo the individual
for whose benefit it is intended.” In emphasis of the official act and its funetional
deficieney if not accepted by him to whom it is tendered, it was said, “A private
deed, not communiecated to him, whatever may be its character, whether a pardon
or release, is totally unknown and cannot be acted on.”

Turning then to the other side, that is, the effect of a pardon on him to whom
it iz offered and completing its deseription and expressing the condition of its
consnmmation, this was said: “A pardon is a deed. to the ralidity of which de-
livery is essential, and delivery is not complete without acceptance. It may then
he rejected by the person to whom it is tendered : and if it be rejected, we have
discovered no power in a court to force it on him.”

That a pardon by its mere issue has automatic effeet resistless by him to whom
it is tendered, forcing upon him by mere execntive power whatever consequences
it may have or however he may regard it, which seems fo be the contention
of the Government in the case at bar, was rejected by the court with particularity
and emphasis, The decision is unmistakable. A pardon was denominafed as the
“private” act, the “private deed.” of the executive magistrate, and the denomi-
nation was advisedly selected to mark the incompleteness of the act or deed
without its aceeptance.,

Indeed, the grace of a pardon, though good its intention, may he only in pre-
tense or seeming : in pretense, as having purpose not moving from the individual
fo whom it is offered: in seeming, as involving consequences of even greater
diserace than those from which it purports to relieve, Cirenmstances may be made
to bring innocence under the penalties of the law. 1f =0 brought, escape by con-
fession of gnilt implied in the acceptance of a pardon may be rejected,—preferring
to he the vietim of the law rather than its acknowledged transgressor—preferring
death even to such certain infamy, This, at least theoretically, is a right and a
right is often best tested in its extreme, “It may be supposed,” the court said in
Tnited States v. Wilson (p. 161), “that no being condemned to death would re-
ject a pardon; but the runle must be the same in ecapital cases and in mis-
demeanors, A pardon may be conditional; and the eondition may be more objec-
tionable than the pnnishment inflicted by the jndgment.”

The case wonld seem to need no further comment and we have quoted from
it not only for its authority but for its argnment. Tt demonstrates by both the
necessity of the acceptance of a pardon fo its legal efficacy, and the court did
not hesitate in decision, as we have seen. whatever the alternative of acceptance—
whether it he death or lesser penalty. The contrast shows the right of the indi-
vidnal against the exercise of excessive power not solicited by him nor accepted
by him,

The principles declared in Wilzon v. United States have endured for years: no
cnse has reversed or modified them. ITn Bo parte William Wells, 18 How. 307, 310,
this court said. “Tt was with the fullest knowledge of the law npon the subject
of pardons, and the philosophy of government in its hearing upon the Constitu-
tion. when this court instructed Chief Justice Marsghall” to declare the doctrine
of that ease. And in Commonwealth v. Lockiwood it was said by Mr. Justice Gray,
speaking for the Sunreme Judicial Conrt of Massachusetts, he then being n mem-
ber of that conrt. “it is within the election of defendant whether he will avail
himeelf of a pardon from the execnfive (he the pardon absolufe or conditional).”
109 Massachusetts, 323, 339. The whole discussion of the learned justice will repay
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a reference, He cites and reviews the cases with the same accurate and master-
ful consideration that distingnished all of his Judicial work, and the proposition
declared was one of the conclusions deduced.

United States v. Wilson, however, is attempted to be removed as authority by
the contention that it dealt with conditional pardons and that, besides, a witness
cannot apprehend from his testimony a conviction of guilt, which convietion he
himself has the power to avert, or be heard to gay that the testimony ean be fised
adversely to him, when he himself has the power to prevent it by accepting the
immunity offered him. In support of the confentions there is an intimation of
analogy between pardon and amnesty, cases are cited, and certain statutes of
the United States are adduced whereby immunity was imposed in certain in-
stances and under its unsolicited protection testimony has bheen exacted against
the claim of privilege asserted by witnesses. There is plausibility in the conten-
tions ; it disappears npon reflection. Let us consider the contentions in their order :

(1) To hold that the principle of United States v. Wilson was expressed only
as to conditional pardons would be to assert that the language and illustrations
which were used to emphasize the prineiple announced were meant only to destroy
it. Besides, the pardon passed on was not conditional. Tt was limited in that—and
only in that—it was confined to the erime for which the defendant had been con-
victed and for which he had been sentenced to suffer death. This was its emphasis
and distinetion. Other charges were pending against him. and it was expressed
that the pardon should not extend to them. But such would have been its effect
without expression. And we may say that it had more precision than the pardon
in the pending ease. Wilson had been indicted for a specifie statutory erime, con-
victed and sentenced to suffer death. It was to the crime so defined and established
that the pardon was directed. In the case at bar nothing is defined. There is no
identity of the offenses pardoned, and no other clue to ascertain them but the
information incorporated in an arficle in a newspaper. And not that entirely, for
absolution is declared for whatever crimes may have been committed or taken
part in “in connection with any other article, matter or thing concerning which
he [Burdick] may be interrogated.”

It is hence contended by Burdick that the pardon is illegal for the absence
of specifieation, not reciting the offenses upon which it is intended to operate:
worthless, therefore, as immunity. To support the contention cases are cited, It
is asserted, besides, that the pardon is void as being outside of the power of the
President under the Constitution of the United States, because it was issued be-
fore accusation, or convietion or admission of an offense, This, it is insisted, is
precluded by the constitutional provision which gives power only “to grant re-
prieves and pardons for offenses against the United States,” and it is argued, in
effect, that not in the imagination or purpose of executive magistraey ean an
“offense against the United States” be established, but only by the confession of
the offending individual or the judgment of the judicial tribunals. We do not
dw:-ll1 further on the attack. We prefer to place the case on the ground we have
stated.

(2) May plaintiff in error, having the means of immunity at hand, that is. the
pardon of the President, refuse to testify on the ground that his testimony may
have an ineriminating effect ? A superficial consideration might dictate a negative
answer but the answer would confound rights whieh are distinet and independent,

Tt is to be borne in mind that the power of the President under the Constitution
to grant pardons and the right of a witness must bhe kept in accommodation. Both
have sanction in the Constitution, and it should, therefore, he the anxiety of the
law to preserve both,—to leave to each its proper place. In this as in other conflicts
between personal rights and the powers of government, technical—even nice—
distinetions are proper to he regarded. Granting then that the pardon was legally
issued and was sufficient for immunity, it was Burdick's right to refuse it, as
we have seen, and it, therefore, not becoming effective, his right under the Con-
stitution to decline to testify remained to he asserted: and the reasons for his
action were personal. Tt is true we have said (Brown v. Walker, 161 U.S. 591.
605) that the law regards only mere penal consequences and not “the personal
disgrace or opprobrium attaching to the exposnre” of crime, but certainly such
consequence may influence the assertion or relinquishment of a right. This con-
sideration is not out of place in the case at bar. If it be objected that the sensitive-
ness of Burdick was extreme because his refusal to answer was itself an impliea-
tion of erime, we answer, not necessarily in faet, not at all in theory of law, It
supposed only a possibility of a charge of erime and interposed protection against
the charge, and, reaching beyond it, against furnishing what might be urged or
used as evidence to support it,
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This brings us to the differences between legislative immunity and a pardon.
They are substantial. The latter carries an imputation of guilt; acceptance 4 con-
fession of it. The former has no such imputation or confession. It is tantamount
to the silence of the witness. It is non-committal. 1t is the unobtrusive act of the
law giving protection against a sinister use of his testimony, not like a pardon
requiring him to confess his guilt in order to avoid a convietion of it,

It is of little service to assert or deny an analogy between amuesty and pardon.
Mr. Justice Field, in Anote v. United States, 95 U.S. 149, 153, said that “the dis-
tinction between them is one rather of philological interest than of legal im-
portance.” This is so as to their ultimate effect, but there are incidental differences
of importance. They are of different character and have different purposes, The
one overlooks offense : the other remits punishment. The first is usually addreszed
to crimes against the sovereignty of the State, to political offenses, forgiveness
being deemed more expedient for the public welfare than prosecution and punish-
ment. The second condones infractions of the peace of the State. Amnesty is
usually general, addressed to classes or even communities, a legislative act, or
under legislation, constitutional or statutory, the act of the supreme magistrate.
There may or may not be distinet acts of acceptance. If other rights are dependent
upon it and are asserted there is affirmative evidence of acceptance, Examples
are afforded in United States v. Klein, 18 Wall. 128; Armstrong's Foundry, 6
Wall. 766 : Carlisle v. United States, 16 Wall. 147. See also Knote v. United States,
supra. If there be no other rights, its only purpose is to stay the movement of the
law. Its function is exercised when it overlooks the offense and the offender,
leaving both in oblivion.

Judgment reversed with directions to dismiss the proceedings in contempt
and discharge Burdick from custody.

Mr. Jusrice McREYNorps took no part in the consideration and decision of
this case,

Mr. Dennis. And Mr. Chairman, T would also like to make a part of
the record, if T may, the article referred to by my colleague, Mr.
Hogan, which appeared in the Wall Street Journal of October 16,
1974, and is headed “The Pardon of Nixon Was Timely, Legal, Jawor-
ski Believes.”

Mr. HuxeaTe. Without objection, it is so ordered.

[The article referred to follows:]

[From the Wall Street Journal, Oct. 16, 1974]
THE PARDON OF NIxoN WAS TIMELY, LEGAL, JAWORSKI BELIEVES
HE SBAYS NIXON'S ACCEPTANCE CLEARLY SHOWS HIS GUILT AND MORE EVIDENCE 18 DUE
(By Karen J. Elliott, Staff Reporter of The Wall Street Journal)

WAsHINGTON,—Special Watergate Prosecutor Leon Jaworski sees mothing
wrong with President Ford’s decision last month to pardon Richard Nixon,

Mr. Jaworski, talking publicly about the controversy for the first time, con-
cedes that the pardon prevented an indictment and trial of Mr. Nixon. But he
believes that sufficient evidence has, or soon will, become publie to show conclu-
sively that the former President was guilty of obstruction of justice.

“The evidence will show he's guilty, just as much as a guilty plea,” the special
prosecutor declared during an interview yesterday in his sparsely furnished office
here, Next week, Mr. Jaworski is leaving the job he has held for 11 months and is
returning to Houston to resume the practice of law,

The special prosecutor believes, furthermore that both the offering of a pardon
and Mr. Nixon's acceptance of it elearly signify his guilt:

“A pardon isn't just a beautiful document to frame and hang on the wall. Yon
are offered a pardon only because it is believed you can be charged and convicted.
You aceept it only if you want to be cleared.”

AN ALL-OUT DEFENSE

Mr. Jaworski's attitude about the pardon has been a subjeet of intense specula-
tion here for weeks. Many have assumed that the special prosecutor, who has
gained a reputation in Washington for toughness and integrity, objected to the
decision, It even has been suggested in recent days that his supposed anger over
the pardon is what prompted him to resign his post.
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In fact, his statements yesterday amount to an all-out defense of the most
controversial aspect of the pardon: its timing prior to a Nixon indictment and
trial. Thus, the Jaworski position could have significant political benefit for
President Ford, whose popularity with the public has dropped dramatically since
he granted the pardon.

The special prosecutor said he has kept silent on the pardon and on Mr, Nixon's
role in the Watergate cover-up for two reasons: He wanted to wait until a jury
wis chosen and sequestered for the trial of five of Mr. Nixon's former top aides,
and he wanted to wait until he had announced his resignation. All that has hap-
pened, and now Mr. Jaworski is talking: There will he more newspaper inter-
views, and on Sunday he is scheduled to appear on NBC's “Meet the Press”
program.

Mr, Jaworski denies that the pardon prompted his resignation. He said in the
interview yesterday that he decided three weeks ago to resign becaunse he had
completed what he has always considered to be his primary task—outlining Mr.
Nixon’s role in the cover-up.

His own departure, he gaid, won't glow the investigations that the prosecutor's
office is conducting into the milk-fund secandal and into illegal political contribu-
tions by corporations. Action is expected soon against other companies, he said.

“’'HE BEST PREPARED CASE"

The special prosecutor said that evidence to be presented during the current
Watergate trial will further enmesh the former President in the cover-up. Mr.
Jaworski, who won't he participating in the proseeution, ecalled it “the best-
prepared case I've been associated with.”

Mr. Jaworski's attitude about the controversial pardon rests on the assumption
drawn from an early Ford news conference that President Ford always intended
to pardon Mr. Nixon eventually. Thus, to Mr. Jaworski, all that is at issue is the
timing of the pardon.

Mr. Jaworski insists that if Mr. Nixon's case had been allowed to proceed to
indiectment and trial, the public would have learned nathing more about the
former President's role than 10ill come out in the trial of hiz former aides. “It's
a mistake to believe there would have been more evidence for the public if he had
been tried,” the special prosecutor said.

“If he had been pardoned after indictment, the publie wonld have no new infor-
mation. Tf he had gone to trial. he could have invoked his Fifth Amendment gnar-
antees against self-inerimination, pleaded nolo contendere, or even pleaded
guilty, and we wonldn't have learned any new details.” Mr. Jaworski said.

The special proseentor wouldn't say whether he would have prosecuted the
former President if Mr. Ford hadn't pardoned him. “Nothing is served by talking
about hvpothetical situations now.” he declared.

But Mr. Jaworski said that if the former President had been charged. his trial
wonldn't have come for many months. “We gave no consideration to doing any-
thing with the former President until after the cover-up jury was sequestered,”
he said.

A major task still facing the speecial proseention foree is a report fo Congress
on the Nixon investigation and on other aspects of the Watergate case. That re-
port will exelude mueh evidence against the former President unless Congress
specifically authorizes its inclusion. Without such aunthority, Mr. Jaworski he-
lieves, a prosecutor can't ethieally disclose evidence against a man who hasn’t
been charged; Mr. Jaworski has asked Congress for authority to include such
material in the report.

“We ean paint a very full picture of Mr. Niwon's role in obstructing justice, but
the difficnlty arises in other areas where we didn’t bring charges,” he said, The
Watergate grand jury mamed Mr. Nixon as an unindicted coconspirater in the
obstruetion of fnustice for which his former aides are being tried,

Mr. Jaworski is turning philosophieal as he nrepares to leave for a rest at his
Texas ranch, where he will “watch the deer and birds and think abont something
besides Watergate for the first time in a year.” Watergate, he believes, has shown
that the American governmental system works. “Here are top men in government
who haven’t been spared from investigation, exposure and convietion.” he said,

But, he isn't sorry to be leaving. “The whole thing is a tragedy,” he said. “And
I don’t get any satisfaction from being involved in a national tragedy.”

President Forp. Mr., Chairman, may T add to something T said just
to make it correct ? -
Mr. Huxeate. Yes, sir,
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President Forn. Somebody asked about when I last saw the Presi-
dent. T said that T had seen him on the ninth. I did as he departed.
But I had also seen the President the morning of the eighth, at the
time that I was asked to come and see him, and at that time we
spent an hour and 20 minutes together, or thereabouts, when he told
me that he was going to resign. So I saw him both the eighth and the
ninth, just to make the record accurate.

Mr. Honeate. All of us are aware of our time constraint. T will
yield to the gentleman from Wisconsin for a question.

Mr. Kastexmerer. Thank you, Mr. Chairman. I would like to, for
the record, indicate that the statement of the gentleman from Mary-
land, Mr. Hogan, to the effect that the proposal that this Subcommittee
will try to contact certain staff members, such as General Haig and
others, was supported by me. I think it would have been excellent. We
have in the past done very well in terms of staff work preliminary to
hearings. That might have helped put some of the questions Ms.
Holtzman had to rest.

Mr. President, you indicated that as far as Mr. Haig was concerned
that he had suggested certain options to you, but did not, in fact, make
a recommendation to you with respect to the pardon ?

President Foro. That is correct. I answered that I think as fully as
T can in my prepared statement. He discussed the options. He made no
recommendations,

Mr. Kastexmerer. Which other persons, to you personally made
recommendations that the former President be pardoned from that
time in early August to the day of September 6 when you made your
decision ?

President Forn. No other person, to my knowledge, made any recom-
mendation to me from that time until the time that I made the decision
about September 6. Nobody made any recommendation to me for the
pardon of the former President.

Mr. Kastenmremr. With respect to discussions between General
Haig and Mr. Nixon, or other matters in question, you indicated you
had no personal knowledge, both in writing and in your statement
today. '

I take it vou would have no objection if the subcommittee sought
to question Mr. Haig or others on the subject before us this morning
to supplement this hearing and this inquiry ?

President Forp. I do not think that is within my prerogative. I
have come here to testify as to the specific facts as T know them. But,
what the subcommittee does is a judgment for the subcommittee and
not, me.

Mr. Kastexyerer, Thank you, Mr. President.

Mr. HuxeaTe. The Chair is advised that the House is in recess
waiting for the conclusion of this hearing for reconvening.

So, if T might, T would yield to Mr. Hogan for a question at this
point, and then to Ms. Holtzman for a question, nnrtll we will then
conclude.

Mr. Hogan.

Mr. Hocax. Thank you, Mr. Chairman.

Mr. President, on page 20 of your statement you talk about the
health issue, and state that you had not gotten any official reports
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from physicians that were controlling in your decision, But you
state that observations were reported to you from others. Now, there
have been press reports that Dr. Kissinger is alleged to have said to
you that he feared that former President Nixon would commit
suicide. That appeared in several news accounts. Ts there any truth to
that?

President Forn. No truth to it whatsoever, so far as T know.

Mr. Hoean. Well, it appeared in the New York Times and the
Washington Post as is reported in a research paper prepared for this
subcommittee.

President Forp. There was no discussion between Dr. Kissinger and
myself that included any such comment.

Mr. Hogax. I think, if T might add a gratuitons comment, Mr.
Chairman, that much of the controversy has been generated by the
press by just such erroneous statements that have been given wide
circulation.

Thank you, Mr. President.

Mr. Huxeare. I will ask for one concise question because——

Mr. Epwarns. Thank you, Mr. Chairman.

Mr. President, what ‘were the precise instructions given to Benton

Jecker by you when he went to San Clemente to negotiate Mr. Nixon’s
acceptance of the pardon?

President Forp. The precise instructions given to Mr. Becker wore
actually given by my counsel, Mr. Buchen. In general, T knew what
they were. They were instructions to negotiate the protection of those
documents. including the tapes, for the benefit of the Special Prosecn-
tor in whatever use he felt was essential. And at the same time to
keep them inviolate during a period of time which we felt was a
proper one,

Mr. Epwarns. But not to offer the pardon unless that agreement
had been negotiated ?

President Forn. Mr. Edwards, those negotiations as to the custody
or ownership of the documents, including tapes, were undertaken prior
to August 27 because we were more or less besieged—when 1 say
“we”, the White House—as to what to do with those documents, in-
cluding tapes, and that negotiation had no relevance whatsoever to
the decision on my part to pardon the President.

Mr. Epwarps. Thank you, Mr. President.

Mr. Huxcare. The Chair would remind all of the constraints of
time and call on Ms. Holtzman for one final question.

Ms. Horrzyan. Thank you, Mr. Chairman.

Mr. Ford, vou stated that the theory on which you pardoned Richard
Nixon was that he had suffered enough. T am interested in that theory
because the logical consequence of it is that somebody who resigns in
the face of virtually certain impeachment or somebody who is itn-
peached should not be punished becanse the impeachment or the resigo-
nation in the face of impeachment is punishment enough. T wondered
whether anybody had brought to Your attention the fact that the Con-
stitution specifically states that even though somebody is impeached,
that person shall nonetheless be liable to punishment according to law.

President Forn. Ms. Holtzman. T was fully cognizant of the fact that
the President on resignation was accountable for any criminal charges,
but I would like to say that the reason I gave the pardon was not as to
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Mr. Nixon himself. I repeat, and I repeat with emphasis, the purpose
of the pardon was to try and get the United States, the Congress, the
President, and the American people, focusing on the serious problems
we have both at home and abroad, and I was absolutely convinced then
as I am now that if we had had this serious, an indictment, a trial, the
conviction, and anything else that transpired after that, that the at-
tention of the President, the Congress and the American people would
have been diverted from the problems that we have to solve, and that
was the principal reason for my granting of the pardon.

Mr. Sacirr, Mr. Chairman——

Mr. HuNeare. Mr, Smith.

Mr. Sarry [eontinuing]. Mr. Chairman, just before we adjourn this
hearing, 1 again would like to commend the President and thank him
for coming. I think, Mr. President, that yon have probably opened a
new era between the executive and the legislative departments and I
am very happy forit.

President Korp. Mr. Chairman, T want to express to you and to the
other members of the committee or subcommittee, my appreciation
for the fine manner and I think the fair way in which this meeting
was held this morning. I felt that it was absolutely essential because
I am the only one who could explain the background and the decision-
making process, and I hope, as I said in my opening statement, Mr.
Chairman, that T have at least cleared the air so that most Americans
will understand what was done and why it was done, and again I trust
that all of us can get back to the job of trying to solve our problems,
both at home and abroad.

I thank you very, very much,

Mr. Huneate. Mr, Chairman—Mr. President, on behalf of the sub-
.committee, we express our appreciation for your appearance here
today. And in recognition of the responsibility we all have to complete
this morning and get on with the business.

The transcripts will be furnished as quickly as possible to members
of the subcommittee.

The subcommittee will adjourn, subject to the call of the Chair.

[Whereupon, at 11 :57 a.m., the subcommittee was adjourned, subject
to the call of the Chair. ]

[The prepared statement of President Gerald R. Ford follows:]

STATEMENXT OF PRESIDENT GErRALD R. ForD

We meet here today to review the facts and circumstances that were the basis
for my pardon of former President Nixon on September S, 1974,

I want very much to have those facts and circumstances known, The American
people want to know them. And members of the Congress want to know them. The
two Congressional resolutions of inquiry now before this Committee serve those
purposes, That is why I have volunteered to appear before you this morning, and
I weleome and thank you for this opportunity to speak to the questions raised by
the resolutions.

My appearance at this hearing of your distinguished Subcommittee of the
House Committee on the Judiciary has been looked upon as an unusual historie
event—one that has no firm precedent in the whole history of Presidential rela-
tions with the Congress. Yet, I am here not to make history, but to report on
history.

The history you are interested in covers so recent a period that it is still not
well understood. If, with your assistance, I can make for better understanding
of the pardon of our former President, then we can help to achieve the purpose
I had for granting the pardon when I did.
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That purpose was to change our national focus. I wanted to do all T could
to shift our attentions from the pursuit of a fallen President to the pursuit of
the urgent needs of a rising nation. Our nation is under the severest of challenges
now to employ its full energies and efforts in the pursnit of a sound and growing
economy at home and a stable and peaceful world aronnd us,

We would needlessly be diverted from meeting those challenges if we as a
people were to remain sharply divided over whether to indict, bring to trial. and
punish a former President, who already is condemned to suffer long and deeply
in the shame and disgrace brought upon the office he held. Surely, we are not a
revengeful people. We have often demonstrated a readiness to feel compassion
and to act ont of merey. As a people we have a long record of forgiving even those
who have been our country's most destructive foes,

Yet, to forgive is not to forget the lessons of evil in whatever wiys evil has
operated against us. And certainly the pardon granted the former President will
not eause us to forget the evils of Watergate-type offenses or to forget the lessons
we have learned that a government which deceives its supporters and treats its
opponents as enemies must never, never be tolerated.

The pardon power entrusted to the President under the Constitution of the
United States has a long history and rests on precedents going back ecenturies
before our Constitution was drafted and adopted. The power has been used some-
times as Alexander Hamilton saw its purpose : “In seasons of insurrection . .
when a well-timed offer of pardon to the insurgents or rebels may restore the
tranquility of the commonwealth ; and which, if suffered to pass unimproved, it
may never be possible afterwards to reeall.” * Other times it has been applied to
one person as “an act of grace . ., . which exempts the individual, on whom it is
bestowed, from the punishment the law infliets for a erime he has committed,” *
When a pardon is granted, it also represents “the determination of the ultimate
authority that the public welfare will be better served by inflicting less that what
the judgment fixed.” ® However, the Constitution does not limit the pardon power
to cases of convicted offenders or even indicted offenders. Thus, T am firm in
my conviction that as President I did have the authority to proclaim a pardon
for the former President when I did.

Yet, I can also understand why people are moved to question my action. Some
may still question my authority, but I find much of the disagreement turns on
whether T should have acted when I did. Even then many people have concluded
as I did that the pardon was in the best interests of the country because it came
at a time when it would best serve the purpose I have stated.

I eome to this hearing in a spirit of cooperation to respond to your inquiries.
I do so with the understanding that the subjects to be covered are defined and
limited by the questions as they appear in the resolntions before yon. But even
then we may not mutually agree on what information falls within the proper
scope of inquiry by the Congress.

I feel a responsibility as yon do that each separate branch of our government
must preserve a degree of confidentiality for its internal eommunications. Con-
gress, for its part, has seen the wisdom of assuring that members be permitted to
work under conditions of confidentiality. Indeed, earlier this year the United
States Senate passed a resolution which reads in part as follows :

* - ® - * L L]

- . 1o evidence under the control and in the possession of the Senate of the
United States ean, by the mandate of process of the ordinary courts of justice,
be taken from such control or possession, but by its permission.” (S. Res, 338,
passed June 12, 1974)

In United States v. Niwon, 42 U.S.T.W. 5237, 5244 (U.8, July 24, 1974), the
Supreme Court unanimously recognized a rightful sphere of confidentiality within
the Executive Branch, which the Court determined could only be invaded for
overriding reasons of the Fifth and Sixth Amendments to the Constitution.

As I have stated before, my own view is that the right of Executive Privilege is
to be exercised with eaution and restraint, When T was a Member of Congress, T
did not hesitate to question the richt of the Execntive Branch to claim a privilege
against supplying information to the Congress if T thought the elaim of privilege

was being abused. Yet, I did then, and I do now, respect the right of Exeentive
i ey

1 The Federalist No. T4, at 79 (Central Law Journal ed. 1914) (A. Hamilton).

2 Marshall, C. J., in United States v. Wilson, 32 U.8. (7 Pet.) 150, 160 (1838).

8 Biddle v. Perovich, 247 U.8. 480, 486 (1927)

n:];—';"} parte Garland, 4 Wall. 833, 380 (1867) ; Burdick v. United States, 236 U.8. 70
dla).

“
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Privilege when it protects advice given to a President in the expectation that it
will not be disclosed. Otherwise, no President could any longer count on receiv-
ing free and frank views from people designated to help him reach his official
decisions,

Also, it is certainly not my intention or even within my authority to detract
on this oceasion or in any other instance from the generally recognized rights of
the President to preserve the confidentiality of internal discussions or communi-
eations whenever it is properly within his Constitutional responsibility to do so.
These rights are within the authority of any President while he is in office, and
[ believe may be exercised as well by a past President if the information sought
pertains to his official functions when he was serving in office.

[ bring up these important points before going into the balance of my state-
ment, so there can be no doubt that I remain mindful of the rights of con-
fidentiality which a President may and ought to exereise in appropriate situa-
tions. However, I do not regard my answers as 1 have prepared them for purposes
of this inguiry to be prejudicial to those rights in the present circumstances or Lo
constitute a precedent for responding to Congressional inquiries different in
nature or scope or under different circumstances.

Accordingly, 1 shall proceed to explain as fully as I can in my present answers
the faets and cirenmstances covered by the present resolutions of inquiry. I shall
start with an explanation of these events which were the first to occur in the
period covered by the inquiry, before 1 became President. Then I will respond
to the separate questions as they are numbered in H. Res. 1367 and as they specili-
cally relate to the period after I became President.

H. Res. 1367" before this Subcommittee asks for information about certain
conversations that may have occurred over a period that includes when 1 was a
Member of Congress or the Viece President. In that entire period no references or
discussions on a possible pardon for then President Nixon occurred until August 1
and 2, 1974.

You will recall that since the beginning of the Watergate investigations, I had
consistently made statements and speeches about President Nixon's innocence
of either planning the break-in or of participating in the cover-up. 1 sincerely
believed he was innocent.

Even in the closing months before the President resigned, I made public state-
ments that in my opinion the adverse revelations so far did not constitute an im-
peachable offense. I was coming under increasing criticism for such publie state-
ments, but I still believed them to be true based on the facts as I knew them.

In the early morning of Thursday, August 1, 1974, I had a meeting in my Vice
Presidential office, with Alexander M. Haig, Jr., Chief of Staff for President
Nixon. At this meeting, I was told in a general way about fears arising because
of additional tape evidence scheduled for delivery to Judge Sirica on Monday,
August 5, 1974. I was told that there could be evidence which, when diselosed
to the House of Representatives, would likely tip the vote in favor of impeach-
ment. However, I was given no indication that this development would lead to
any change in President Nixon's plans to oppose the impeachment vote.

Then shortly after noon, General Haig requested another appointment as
promptly as possible. He eame to my office about 3:30 P.M. for a meeting that
was to last for approximately three-quarters of an hour. Only then did I learn
of the damaging nature of a conversation on June 28, 1972, in one of the tapes
which was due to go to Judge Sirica the following Monday.

I describe this meeting beecause at one point it did include references fo a pos-
sible pardon for Mr. Nixon, to which the third and fourth questions in H. Res.
1267 are directed. However, nearly the entire meeting covered other subjects, all
dealing with the totally new situation resulting from the critical evidence on the
tape of June 23, 1972, General Haig told me he had been told of the new and dam-
aging evidence by lawyers on the White House staff who had first-hand knowl-
edge of what was on the tape, The substance of his conversation was that the new
disclosure would be devastating, even catastrophie, insofar as President Nixon
wias concerned. Based on what he had learned of the conversation on the tape, he
wanted to know whether I was prepared to assume the Presidency within a very
short time, and whether I would be willing to make recommendations to the
President as to what course he should now follow. i

I cannot really express adequately in words how shocked and stunned 1 was
by this unbelievable revelation. First, was the sudden awareness I was likely to
become President under these most troubled circumstances; and secondly, the

& Tab A attached (see app. 2, p. 196).
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realization these new disclosures ran completely counter to the position I had
taken for months, in that I believed the President was not guilty of any
impeachable offense,

General Haig in his conversation at my office went on to tell me of diseussions
in the White House among those who knew of this new evidence,

General Haig asked for my assessment of the whole situation, He wanted my
thoughts about the timing of a resignation, if that decision were to be made, and
about how to do it and accomplish an orderly change of Administration. We dis-
cussed what scheduling problems there might be and what the early organiza-
tional problems would be.

General Haig outlined for me Prosident Nixon's situation as he saw it and the
different views in the White House as to the courses of action that might be
available, and which were being advanced by various people around him on the
White House staff. As I recall there were different major courses being
considered ;

(1) Some suggested “riding it out” by letting the impeachment take its course
through the House and the Senate trial, fighting all the way against convietion.

(2) Others were urging resignation sooner or later. I was told some people
backed the first course and other people a resignation but not with the same
views as to how and when it should take place,

On the resignation issue, there were put forth a number of options which
General Haig reviewed with me, As I recall his conversation, various possible
options being considered included :

(1) The President temporarily step aside under the 25th Amendment,

(2) Delaying resignation until further along the Impeachment process,

(3) Trying first to settle for a censure vote as a means of avoiding either
impeachment or a need to resign.

(4) The question of whether the President could pardon himself,

(5) Pardoning various Watergate defendants, then himself, followed by
resignation,

(6) A pardon to the President, should he resign,

The rush of events placed an urgency on what was to be done, 1t became even
more critical in view of a prolonged impeachment trial which was expected to
last possiby four months or longer.

The impact of the Senate trial on the country, the handling of possible inter-
national crises, the economie situation here at home, and the marked slowdow I
in the decision-making process within the federal government were all factors
to be considered, and were discussed.

General Haig wanted my views on the various courses of action as well as
my atfitude on the options of resignation. However, he indicated he was not
advocating any of the options. I inquired as to what was the President’s pardon
power, and he answered that it was his understanding from a White House
lawyer that a President did have the authority to grant a pardon even before
any criminal action had been taken against an individual, but obviously, he was
in no position to have any opinion on a matter of law.,

As 1 saw it, at this point the question clearly before me was, under the
circumstances, what course of action should I recommend that would be in the
best interest of the country.

I told General Haig I had to have Hme to think. Further, that I wanted to
talk to James St. Clair. I also said T wanted to talk to my wife before giving any
response. 1 had consistently and firmly held the view previously that in no way
whatsoever could I recommend either publicly or privately any step by the
President that might canse a change in my status as Vice President. As the person
who would become President if a vacancy occurred for any reason in that office.
a Vice President, I believed, should endeavor not to do or say anything which
might affect his President’s tenure in office. Therefore, I certainly was not ready
even under these new circumstances to make any recommendations about resigna-
tion withount having adequate time to consider further what I should properly do.

Shortly after 8:00 o’clock the next morning James St. Clair eame to my office,
Although he did not spell out in detail the new evidence, there was no question
in my mind that he considered these revelations to be so damaging that impeach-
ment in the House was a certainty and conviction in the Senate a high probability,
When I asked Mr. St. Clair if he knew of any other new and damaging evidence
besides that on the June 23, 1972, tape, he said “no.” When I pointed out to him
the various options mentioned to me by General Haig, he told me he had not been
the source of any opinion about Presidential pardon power.




After further thought on the matter, I was determined not to make any
recommendations to President Nixon on his resignation. 1 had not given any
advice or recommendations in my conversations with his aides, but 1 also did
not want anyone who might talk to the President to suggest that I had some
intention to do so.

For that reason I decided I should ecall General Haig the afternoon of
August 2nd. I did make the call late that afternoon and told him 1 wanted him
to understand that I had no intention of recommending what President Nixon
should do about resigning or not resigning, and that nothing we had talked
about the previous afternoon should be given any cousideration in whatever
decision the President might make. General Haig told me he was in full agree-
went with this position.

My travel schedule called for me to make appearances in Mississippi and
Lounisiana over Saturday, Sunday, and part of Monday, August 3, 4, and 5. In
the previous eight months, I had repeatedly stated my opinion that the President
would not be found guilty of an impeachable offense. Any change from my
stated views, or even refusal to comment further, I feared, wonld lead in the
press to conclusions that I now wanted fo see the President resign to avoid an
impeachment vote in the House and probably conviction vote in the Senate.
For that reason I remained firm in my answers to press guestions during my trip
and repeated my belief in the President’s innocence of an impeachable offense,
Not until I returned to Washington did I learn that President Nixon was to
release the new evidence late on Monday, August 5, 1974.

At about the same time I was notified that the President had called a Cabinet
meeting for Tuesday morning, August 6, 1974. At that meeting in the Cabinet
Room, I announced that I was making no recommendations to the President as
to what he should do in the light of the new evidence. And 1 made no recommenda-
tions to him either at the meeting or at any time after that.

In summary, I assure you that there never was al any time any agreement
whatsoever concerning a pardon to Mr. Nixon if he were to resign and I were to
become President.

The first question of H. Res. 1367 asks whether I or my representative had
“gpecific knowledge of any formal criminal charges pending against Richard M.
Nixon.” The answer is: “no."”

I had known, of course, that the Grand Jury investigating the Watergate
break-in and cover-up had wanted to name President Nixon as an unindicted
co-conspirator in the cover-up. Also, 1 knew that an extensive report had been
prepared by the Watergate Special Prosecut ion Force for the Grand Jury and
had been sent to the House Committee on the Judiciary, where, I believe, it served
the staff and members of the Committee in the development of its report on the
proposed articles of impeachment. Beyond what was disclosed in the publications
of the Judiciary Committee on the subject and additional evidence released by
President Nixon on August 5, 1974, I saw on or shortly after September 4th a copy
of a memorandum prepared for Special Prosecutor Jaworski by the Deputy
Special Prosecutor, Henry Ruth.® Copy of this memorandum had been furnished
by Mr. Jaworski to my Counsel and was later made publie during a press briefing
at the White House on September 10, 1974.

I have supplied the Subcommittee with a copy of this memorandum. The
memorandum lists matters still under investigation which “may prove to have
some direct connection to activities in which Mr. Nixon is personally involved.”
The Watergate cover-up is not included in this list; and the alleged cover-up is
mentioned only as being the subject of a separate memorandum not furnished to
me. Of those matters which are listed in the memorandum, it is stated that none
of them “at the moment rises to the level of our ability to prove even a probable
eriminal violation by Mr. Nixon.”

This is all the information I had which related even to the possibility of “formal
eriminal charges” involving the former President while he had been in office.

The second question in the resolution asks whether Alexander Haig referred fo
or discussed a pardon with Richard M. Nixon or his representatives at any time
during the week of August 4, 1974, or any subsequent time. My answer to that
question is : not to my knowledge. If any such discussions did occur, they could not
have been a factor in my decision to grant the pardon when I did because I was
not aware of them,

Questions three and four of H. Res, 1367 deal with the first and all subsequent
references to, or discussions of, a pardon for Richard M. Nixon, with him or any of

s Tab B attached (see app. 1, p. 190).
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his representatives or aides. I have already deseribed at length what discussions
took place on August 1 and 2, 1974, and how these discussions brought no recoi-
mendations or commitments whatsoever on my part, These were the only discus-
sions related to questions three and four before I became President, but question
four relates also to subsequent discussions.

At no time after I became President on August 9, 1974, was the subject of a
pardon for Richard M. Nixon raised by the former President or by anyone repre-
senting bhim, Also, no one on my staff brought up the subject until the day before
iy first press conference on August 28, 1974, At that time, I was advised that
questions on the subject might be raised by media reporters at the press
conference,

As the press conference proceeded. the first question asked involved the sub-
Jeet, as did other later questions. In my answers to these questions, I took a posi-
tion that, while I was the final authority on this matter, I expected to make no
commitment one way or the other depending on what the Special Prosecutor and
courts would do. However, I also stated that I believe the general view of the
American people was to spare the former President from a criminal trial,

Shortly afterwards I became greatly concerned that if Mr. Nixon's prosecn-
tion and trial were prolonged, the passions generated over a long period of time
would seriously disrupt the healing of our country from the wounds of the past,
I could see that the new Administ rition could not be effective if it had to operate
in the atmosphere of having a former President under proseention and eriminal
trial. Each step along the way, I was deeply concerned, would become g publie
spectacle and the topie of wide publie debate and cont roversy.

As I have before stated publicly, these concerns led me to ask from my own
legal counsel what my full right of pardon was under the Constitution in this
situation and from the Special Prosecutor what eriminal actions, if any, were
likely to be brought against the former President, and how long his prosecution
and trial would take.

As soon as I had been given this information, I authorized my Counsel, Philip
Buchen, to tell Herbert J. Miller, as attorney for Richard N. Nixon, of my pend-
ing decision to grant a pardon for the former President. I was advised that the
disclosure was made on September 4, 1974, when Mr. Buchen, fdccompanied by

Jenton Becker, met with Mr. Miller. Mr. Becker had been asked, with my con-

currence, to take on a temporary special assignment to assist Mr. Buchen, at a
time when no one else of my selection had yet been appointed to the legal staff
of the White House.,

The fourth question in the resolution also asks about “negotiations” with
Mr. Nixon or his répresentatives on the subject of a pardon for the former
President. The pardon under consideration was not, so far as I was concerned, a
matter of negotiation. I realized that unless Mr. Nixon actually accepted the
pardon I was preparing to grant, it probably would not be effective. So I cer-
tainly had no intention to proceed without knowing if it would be accepted.

Otherwise, I put no conditions on my granting of a pardon which required any
negotiations,

Althongh negotiations had been started earlier and were condueted through
September Gth concerning White House records of the prior administration, I
did not make any agreement on that subject a condition of the pardon. The eir-
cumstances leading to an initial agreement on Presidential records are not covered
by the Resolutions before this Subcommittee, Therefore, T have mentioned

diseussions on that subject with Mr., Nixon's attorney only to show they were
related in time to the pardon discussions but were not a basis for my decision
to grant a pardon to the former President.

The fifth, sixth, and seventh questions of H. Res. 1367 ask whether I eon-
sulted with certain persons before making my pardon decision,

I did not consult at all with Attorney General Saxbe on the subjeet of a pardon
for Mr. Nixon. My only conversation on the subject with Viee Presidential
nominee Nelson Rockefeller was to report to him on September 6, 1974, that I
was planning to grant the pardon.

Special Prosecutor Jaworski was contacted on my instructions by my Counsel,
Philip Buehen, One purpose of their discussions was to seek the information T
wanted on what possible criminal charges might be brought against Mr. Nixon,
The result of that inquiry was a copy of the memorandum T have already re-
ferred to and have furnished to this Subcommittee, The only other purpose was
to find out the opinion of the Special Prosecutor as to how long a delay wonld

follow. in the event of Mr, Nixon's indictment, before a trial could be started and
concluded.
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At a White House press briefing on September 8, 1974, the principal portions of
Mr. Jaworski's opinion were made publie. In this opinion, Mr. Jaworski wrote
that selection of a jury for the trial of the former President, if he were indicted
would require a delay *of a period from nine months to a year, and perhaps even
longer.,” On the question of how long it would take to conduect such a trial, he
noted that the complexities of the jury selection made it difficult to estimate the
time. Copy of the full text of his opinion dated September 4, 1074, I have now
furnished to this Subcommittee.’

I did consult with my Counsel, Philip Buchen, with Benton Becker, and with
my Counsellor, John Marsh, who is also an attorney. Outside of these men,
serving at the time on my immediate staff, I consulted with no other attorneys
or professors of law for facts or legal authorities bearing on my decision to grant
a pardon to the former President.

Questions eight and nine of H. Res. 1367 deal with the circumstances of any
statement requested or received from Mr. Nixon. I asked for no confession or
statement of guilt; only a statement in acceptance of the pardon when it was
granted. No language was suggested or requested by anyone acting for me to
my knowledge. My Counsel advised me that he had told the attorney for Mr.
Nixon that he believed the statement should be one expressing contrition, and
in this respect, I was told Mr, Miller concurred. Before I anpounced the pardon,
I saw a preliminary draft of a proposed statement from Mr. Nixon, but I did not
regard the language of the statement, as subsequently issued, to the subject to
approval by me or my representatives.

The tenth question covers any report to me on Mr. Nixon's health by a phy-
sician or psychiatrist, which led to my pardon decision. I received no such report.
Whatever information was generally known to me at the time of my pardon
decision was based on my own observations of his condition at the time he re-
signed as President and observations reported to me after that from others who
had later seen or talked with him. No such reports were by people qualified to
evaluate medically the condition of Mr. Nixon's health, and so they were not a
controlling factor in my decision. However, I believed and still do, that prosecu-
tion and trial of the former President would have proved a serious threat to his
health, as I stated in my message an September 8, 1974.

H. Res. 1370° is the other resolution of inquiry before this Subcommittee. It
presents no questions but asks for the full and complete facts upon which was
based my decision to grant a pardon to Richard M. Nixon.

I know of no such facts that are not covered by my answers to the questions
in H. Res, 1367. Also :

Subparagraphs (1) and (4) : There were no representations made by me or
for me and none by Mr. Nixon or for him on which my pardon decision was
based.

Subparagraph (2) : The health issue is dealt with by me in answer to question
ten of the previous resolution,

Subparagraph (3): Information available to me about possible offenses in
which Mr. Nixon might have been involved is covered in my answer to the first
question of the earlier resolution.

In addition, in an unnumbered paragraph at the end, H. Res, 1370 seeks in-
formation on possible pardons for Watergate-related offenses which others may
have committed. I have decided that all persons requesting consideration of
pardon requests should submit them through the Department of Justice.

Ouly when I receive information on any request duly filed and econsidered
first by the Pardon Attorney at the Department of Justice would I consider
the matter. As yet no such information has been received, and if it does I will
act or decline to act according to the partieular circumstances presented, and
not on the basis of the unique circumstances, as I saw them, of former President
Nixon.

By these responses to the resolutions of inguiry, T believe T have fully and
fairly presented the facts and cirecumstances preceding my pardon of former
President Nixon, In this way, T hope I have contributed to a much better nnder-
standing by the American people of the action I took to grant the pardon when T
did. For having afforded me this opportunity, I do express my appreciation to
you, Mr, Chairman, and to Mr, Smith, the Ranking Minority Member, and to all
the other distingnished Members of this Subcommittee ; also to Chairman Rodino
of the Committee on the Judiciary, to Mr. Hutchinson, the Ranking Minority

P Tab C attached (see app. 1, p. 189),
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Member of the full Committee, and to other distinguished Members of the full
Committee who are present,

In closing, I wonld like to re-emphasize that I acted solely for the reasons 1
stated in my proclamation of September 8, 1974 and my neeompanying message
and that I acted out of my concern to serve the best interests of my country, As I
stated then: “My concern is the immediate future of this great country. . . . My
conscience tells me it is my duaty, not merely to proclaim domestic tranquility,
but to use every means that I have to insure it.”




APPENDIXES
Arpenpix 1

There follows pertinent correspondence concerning the subcom-
mittee’s investigation of the pardon of Richard M. Nixon, former
President of the United States, the issnance of additional pardons to
persons involved in Watergate-related activities, the abi ity of the

Special Prosecutor to make public the information he has compiled re-
lating to the alleged eriminal conduct of the former President, and the
public disclosure of all Watergate-related documents and tapes which
were in the custody of the United States.

SEPTEMEBER 17, 1974,
President Gerarp R. Forp,
The White House,
Washington, D.C.

Desr MR, PReSIDENT: On September 16, 1974, Representative Abzug of New
York introduced a resolution of inquiry, H., Res. 1367, which has been referred
to the Subeommittee on Criminal Justice of the Committee on the Judieciary.
Under the Rules of the House, the Committee on the Judiciary is ealled upon to
consider this resolution within seven legislative days of its introduction.

To assist us in the expeditious consideration of this measure, I respectfully
request that you provide the Subcommittee with the following information as re-
quested by this privileged resolution :

1. Did you or your representatives have specific knowledge of any formal
criminal charges pending against Richard M. Nixon prior to issuance of the
pardon? If so, what were these charges?

2. Did Alexander Haig refer to or discnss a pardon for Richard M. Nixon
with Richard M. Nixon or representatives of Mr. Nixon at any time during
the week of August 4, 1974 or at any subsequent time? 1f so, what promises were
made or eonditions set for a pardon, if any? If so. were tapes or transcriptions
of any kind made of these conversations or were any notes taken? If so, please
provide such tapes, transeriptions or notes.

3. When was a pardon for Richard M. Nixon first referred to or disenssed with
tichard M. Nixon, or representatives of Mr. Nixon, by you or your representatives
or aides, including the period when you were a member of Congress or Vice
President?

4. Who participated in these and subsequent discussions or negotiations with
Richard M. Nixon or his representatives regarding a pardon, and at what specifie
times and locations?

5. Did you consult with Attorney General William Saxbe or Special Prosecn-
tor Leon Jaworski before making the decision to pardon Richard M. Nixon and,
if so, what facts and legal authorities did they give to vou?

Respectfully,
Wimrram L. HUNGATE,
Chairman, Subcommittee on Criminal Justice.

SePTEMBER 17, 1974,
President Gerarp R. Fogb,
The White House,
Washington, D.C.
DeAr ME. PRESIDENT : As T mentioned in my letter of September 17, 1974, the
Subcommittee on Criminal Justice, of which I am Chairman, has pending before
it H. Res. 1367 relating to the pardon of former President Richard M. Nixon.

(159 )
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In addition, the Subcommittee has pending before it a variety of proposals re-
lating to the dispesition of tapes and documents compiled by former President
Nixon and currently within the custody of the Federal Government.,

Under the circumstances, 1 respectfully urge that no further action be taken
affecting the disposition of such materials until Congress has had sufficient time
to thoroughly consider the issue.

Respectfully,
Wirrias [, HUNGATE,
Chairman, Subcommittee on Criminal Justice.

SerrEMBER 18, 1074,
President GErarp R. Forp,
The White Hnuse,
Washington, D.C.

Desr Mg, PrEsibENT: Subsequent to my letter to youn of September 17, 1074,
concerning Representative Abzug's resolution of inquiry, H. Res. 1367, Repre-
sentative John Conyers of Michigan introdueed a second resolution of inquiry, H.
Res. 1370, which also has been referred to the Subcommittee on Criminal Justice
of the Committee on the Judiciary.

Under the Rules of the House, the Committee on the Judieiary is called upon
to consider these resolutions within seven legislative days of their introduection.
I am enclosing printed copies of both resolutions and respectfully request that
you provide the Subcommittee with responses to the inquiries contained in these
privileged legislative measures,

Respectfully,

Winrram L. HUNGATE,
Chairman, Subcommittee on Criminal Justice,
Eneclosures [see app. 2 at pp. 196 and 201].

SepTEMBER 17, 1974,
Lreox Jaworskr, Esquire,
Special Prosecutor, Waltergate Special Prosecution Force, 1425 K Street NW.,
Washington, D.C.

Dear MR, JaAworskr: The Subcommittee on Criminal Justice, of which T am
Chairman, has currently before it several proposals relating to the disposition of
tapes and doenments compiled by former President Richard M. Nixon and cur-
rently within the custody of the Federal Government.

Under the circumstances, I urge that your office take all necessary steps to
ensure that the tapes and documents relating to the Wategate matter remain in
their present location until Congress has had ample opportunity to give this
matter thorough consideration,

Respectiully,
Winrtaym L. HUNGATE,
Chairman, Subecommittee on Criminal Justice.

TarE WaHITE HOUSE,
Washington, September 20, 197 4.
Hon. Wirtram L. HUNGATE,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary, House
of Representatives, Washington, D.C.,

Dear Mr. CHAIRMAN : Thank you for your September seventeenth letter re-
questing information to assist the Subeommittee on Criminal Justice of the
Committee on the Judiciary in its consideration of H. Res. 1367.

The pardon power conferred upon the Executive by Article 11, Section 2, of
the Constitution needs no elaboration here. Nor do the legal decisions relating
to pardons. The reasons for my exercige of that constitutional respensibility have
already been explained. The controlling considerations which led to my decision
were fhe subjects of the pardon proclamation and my televised message to the
American people on September 8 and were the main subjects of my September 16
news conference; additional background information was provided at White
House briefings on September 8 and 10. Copies of these materials are enclosed,

Regardless of any backgronnd information or advice T may have received, T
am responsible for the pardon decision. I am satisfied that it was the right course
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to follow in accord with my own conscience and conviction. I hope the Sub-
committee will agree that we should now all try, without undue recrimination
about the past, to heal the wounds that divided Americans. We have much to
get done for the country’s goals, and I kunow we can do it together.
Sincerely,
GERrALD R. Forp.

Press CONFERENCE No. 2 oF THE PRESIDENT OF THE UNITED STATES, 8 P.M, ED.T.,
SEPTEMEBER 16, 1974, MoxpaAY, IN THE Hast RooM, AT THE WHITE HoUsE,
WasHineron, D.C,

The PresioenT, Please sit down.

Ladies and gentlemen, this press conference is being held at a time when many
Americans are observing the Jewish religious new year. It begins a period of
self-examination and reconciliation. In opening this press conference, I am wind-
ful that the spirit of this holy day has a meaning for all Americans,

In examining one’s deeds of the last year and in assuming responsibility for
past actions and personal decisions, one can reach a point of growth and change.
The purpose of looking back is to go forward with a new and enlightened dedica-
tion to our highest values.

The record of the past year does not have to be endlessly relived, but can be
transformed by commitment to new insights and new actions in the year to come,

Ladies and gentlemen, 1 am ready for your questions,

Mr. Cormier,

Question, Mr. President, some Congressional Republicans who have talked to
you have hinted that you may have had a secret reason for granting President
Nixon a pardon sooner than you indicated you would at the last news conference,
and I wonder if you could tell us what that reason was,

The PresipENT, At the outset, let me say I had no secret reason, and 1 don't
recall telling any Republican that I had such a reason. Let me review quickly, if
I might, the things that transpired following the last news conference,

As many of you know, 1 answered two, maybe three questions concerning a
pardon at that time. On return to the office, I felt that 1 had to have my counsel
undertake a thorough examination as to what my right of pardon was under the
Constitution. T also felt that it was very important that I find out what legal
actions, if any, were contemplated by the Special Prosecutor.

That information was found out, and it was indieated to me that the pos-
sibility exists, the very real possibility that the President wounld be charged
with obstrueting justice and ten other possible eriminal actions,

In addition, T asked my general counsel to find out, if he could, how long such
eriminal proceedings would take, from the indictment, the carrying on of the
trial, et cetera, and 1 was informed that this would take a year, maybe somewhat
longer, for the whole process to go through.

I also asked my counsel to find out whether or not under decisions of the
Judicial system a fair trial wonld be given to the former President.

After I got that information, which took two or three days. I then began to
evaluate, in my own mind, whether or not I should take the action, which I sub-
sequently did.

Miss Thomas.

Question. Throughout your Vice Presidency, you said that yon didn’t believe
that former President Nixon had ever committed an impeachable offense. Is that
still your belief or do you believe that his acceptance of a pardon implies his guilt,
or is an admission of guilt?

The PrReESIENT., The fact that 38 members of the House Committee on the
Judiciary, Democrat and Republican, have unanimously agreed in the report that
was filed that the former President was guilty of an impeachable offense, I think
is very persuasive evidence.

And the second question, I don’t recall—

Question. An admission of guilt?

The PrESIENT. Was the acceptance of the pardon by the President an admis-
sion of guilt? The acceptance of a pardon, I think, can be construed by many, if
not all, as an admission of guilt.

Yes, Mr. Nessen.

Question. What reports have you received on Mr. Nixon's health, and what
effect, if any, did this have on your decision to pardon him now?

The PresipeEsT. I have asked Dr. Lukash, who is the head physician in the
White House, to keep me posted in proper channels as to the former President's
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health. I have been informed on a routine day-to-day basis, but I don’t think I am
at liberty to give any information as to those reports that I have received.

You also asked what impact did the President’s health have on my decision, T
think it is well known that just before I gave my statement at the time that I
gave the pardon I personally wrote in a phrase “the threat to the President’s
health.”

The main concern that I had at the time I made the decision was to heal the
wounds throughont the United States. For a period of 18 months or longer, we
had had turmoil and divisiveness in the American society. At the sume time, the
United States had major problems both at home and abroad that needed the maxi-
mum personal attention of the President and many others in the Government.

It seemed to me that as long as this divisiveness continued, this turmoil existed,
caused by the charges and counter charges, the responsible people in the Govern-
ment could not give their total attention to the problems that we had to solve ot
home and abroad.

And the net result was that T was more anxious to heal the Nation. That wis
the top priority. I felt then, and I feel now, that the action I took will do that. I
couldn't be oblivious, however, to news accounts that I had concerning the Presi-
dent’s health, but the major reason for the action I took related to the effort (o
reconcile divisions in our country and to heal the wounds that had festered fa
too long,

Question. Mr. President, after you had told us that you were going to allow thi
legal process to go on before you decided whether to pardon him, why did vou
decide on Sunday morning, abruptly, to pardon President Nixon ?

The Presmext. I didn’'t decide abruptly. I explained a moment ago the process
that I went through subsequent to the last press conference. When I had assem-
bled all of that information that came to me through my counsel, T then most
carefully analyzed the situation in the country and I decided that we could not
afford in America an extended period of continued turmoil and the fact that the
trial, and all of the parts thereof, would have lasted a year—perhaps more
with the continuation of the divisions in America, I felt that I should take {he
action that I did, promptly and effectively,

Question. Mr. President, I would like to ask you a question about the decision
relating to custody of the Nixon tapes and documents, Considering the enormous
interest that the Special Prosecutor’s office had in those documents for further
investigation, I am wondering why the negotiations with Mr. Nixon’s represents-
tives were conducted strictly between the counsel in your office without bringing
in discussions with either Mr. Jaworski's representatives or those from the
Justice Department.

The PresIbENT. In the first place, I did receive a memorandum, or legal opinion,
from the Department of Justice which indicated that in the opinion of the De-
partment of Justice, the documents, tapes, the ownership of them were in the
hands of the former President. Historically, that has been the case for all Presi-
dents,

Now, the negotiations for the handling of the tapes and documents were under-
taken and consummated by my staff and the staff of the former President. I
believe that they have been properly preserved and they will be available nunder
subpoena for any criminal proceeding. Now, the Special Prosecutor’s staff has
indicated some concern. I am saying tonight that my staff is working with the
®pecial Prosecutor's staff to try and alleviate any concerns that they have. I hope
a satisfactory arrangement can be worked ont.

Question. Mr. President, during your confirmation hearlngs as Vice President,
you said that you did not think that the country would stand for a President to
pardon his predecessor. Has your mind been changed about such public opinion *

The PresmeNT. In those hearings before the Senate Committee on Rules and
Administration, T was asked a hypothetical question, and in answer to that hy-
pothetical question I responded by saying that I did not think the American
people would stand for such an action.

Now that I am in the White House and don't have to answer hypothetical
questions but have to deal with reality, it was my judgment. after analyzing all
of the facts, that if was in the best interest of the United States for me to take
the action that I did.

I think if you will reread what T said in answer to that hypothetieal question, T
did not say I wouldn’t. I simply said that under the way the question was
phrased, the American people would object.
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But I am absolutely convinced when dealing with réality in this very, very
difficult situation, that I made the right decision in an efforf, an honest, con-
scientious effort, to end the divisions and the turmoil in the United States.

Mr. Lisagor.

Question, Mr. President, is there any sa fegnard in the tapes agreement that was
made with Mr. Nixon, first, with their destruction in the event anything happens
to him, because under the agreement they will be destroyed, and secondly, should
not the tapes be kept in the White House until the Special Prosecutor has linished
dealing with them?

The PresmesT. The tapes and the documents are still in our possession and
we are, as I said a moment ago, working with the Special Prosecutor’s office,
to alleviate any concerns they have as to their disposition and their availability.

The agreement as to destruction is quite clearcut. As long as Mr. Nixon is alive
and during the period of time that is set forth, they are available for subpoena by
a court invelving any eriminal proceedings. I think this is a4 necessary require-
ment for the protection of evidence for any such action.

Question, Mr. President, recent Congressional testimony has indieated that the
CLA. under the direction of a committee headed by Dr. Kissinger, attempted to
destabilize the Government of Chile under former President Allende.

Is it the policy of your Administration to attempt to destabilize the govern-
ments of other demogracies? J

The PresipesT. Let me answer in general. I think this is a very important gues-
tion.

Our Government, like other governments, does take certain actions in the intel-
ligence field to help implement foreign policy and protect national security. I am
informed reliably that Communist nations spend vastly more money than we
do for the same kind of purposes.

Now, in this particular case, as I understand it, and there is no doubt in my
mind; our Government had no involvement whatsoever in the Allende coup. To
my knowledge, nobody has charged that. The facts are we had no involvement
in any way whatsoever in the coup itself.

In o period of time, three or four years ago, there was an effort being made by
the Allende governmeni to destroy opposition news media, both the writing press
as well as the electronic press, and to destroy opposition political parties.

The effort that was made in this case was to help and assist the preservation
of opposition newspapers and electronic media and to preserve opposition politi-
cal parties,

I think this is in the best interest of the people in Chile, and certainly in our
best interest.

Now, may I add one further comment.

The 40 committee was established in 19048, It has been in existénce under Presi-
dents since that time. That committee reviews every covert operation under-
taken by our Government, and that information is relayed to the responsible
Congressional committees where it is reviewed by House and Senate committees,

It seems to me that the 40 committee should continue in existence, and I am
going to meet with the responsible Congressional committees to see whether or
not they want any changes in the review process so that the Congress, as well as
the President, are fully informed and are fully included in the operations for any
such action.

Question. In view of publie reaction, do you think the Nixon pardon really
served to bind up the Nation’s wounds? T wonder if you would assess publie
reaction to that move.

The PresipExT. 1 mnst gay that the decision has created more antagonism
than I anticipated. But a< 1 look over the long haul with a trial or several trials
of a former President, eriminal trials, the possibility of a former President being
in the dock so to speak, and the divisions that wonld have existed not just for a
limited period of time, but for a long period of time, it seéms to me that when I
had the choice between that possibility and the possibility of taking direct action
hoping to conclude if, T am still convineed, despite the publie reaction so far, that
the decision T made was the right one.

Question, Mr. President, in regard to the pardon, you talk about the realities
of the situation. Now those realities rightly or wrongly included a good many
people who speculate abont whether or not there is some sort of arrangement—
even some of them cill a deal—between you and the former President or betwpgen
your staff and his staff, resignation in exchange for a full pardon.
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The question is: Ts there or was there, to Your knowledge, any kind of under-
standing about this?

The PRESIDENT, There was no understanding, no deal between me and the
former President, nor between my staff and the staff of the former President,
none whatsoever,

Question. Mr., President, there is a bill that the Treasury Department has put
forward, I think it is about 38 pages. Under this bill, which deals with getting
hold of the returns, Internal Revenue returns of the ecitizens of the country, you
could take action to get those returns whenever You wanted to,

I wonder if yon are aware of this, and if you feel that you need to get those
returns ef citizens.

The PresimeNT. It is my understanding that a President has, by tradition
and practice, and by law, the right to have access to income tax returns, [
personally think that is something that should be kept very closely held. A
person’s income tax return is a very precious thing to that individual and, there-
fore, I am about to issue an Executive Order that makes it even more restrictive
s to how those returns can be bandled and I do think that a proposed piece of
legislation that is coming to me and subsequently will be submitted. as I recollect,
to the Congress would also greatly tighten up the availability or accessibility of
income tax returns, I think they should be closely held and I can assure you
that they will be most Judiciously handled as far as I am concerned.

Yes.

Question. Mr. President, looking beyond the Nixon papers and in view of some
eriticism in Congress, do ¥you believe we may have now reached the point where
Presidential White House papers should remain in the Government’s hands as
the property of the Government ?

The PRESIDENT. As far as I am personally concerned, T can see a legitimate
reason for Presidential papers remaining the property of the Government. In
my own case, I made a decision some years ago to turn over all of my Congres-
sional papers, all of my Vice Presidential papers to the University of Michigan
archives,

As far as I am concerned, whether they go to the a rehives for use or whether
they stay the possession of the Government, I don’t think it makes too much
difference.

I have no desire, personally, to retain whatever papers come out of my
Administration.

Mr. Mollenhofr,

Question. Mr. President, at the last press conference You said, *“The code of
ethics that will be followed will be the example that I set.” Do yon find any
conflicts of interest in the decision to grant a sweeping pardon to Your life-long
friend and your financial benefactor with no consultation for advice and judg-
ment for the legal fallout ?

The PRESIDENT. The decision to grant a pardon to Mr. Nivon was made
primarily, as I have expressed, for the purpose of trying to heal the wounds
throughout the country between Americans on one side of the issne or the other,
Mr. Nixon nominated me for the office of Vice President, T was confirmed over-
whelmingly in the Honse as well as in the Senate. Every action T have taken,
Mr. Mollenhoff is predicated on my conscience without any eoncern or congider-
ation as to favor as faras I am concerned,

Yes,

Question. If your intention was to heal the wounds of the Nation. sir. why
did youn grant only a eonditional amnesty to the Vietnam war veterans while
granting a full pardon to President Nixon?

The PRESIDENT. The only connection between those two cases s the effort
that T made in the one to heal the wounds invelving the charges against Mr.
Nixon and my honest and conscientious effort to heal the wounds for those who
had deserted military service or dodged the draft. That is the only connection
between the two.

In one case, yon have a President who was foreed to resign beeanse of ecirenm-
stances involving his Administration and he has been shamed and disgraced
by that resignation, In the case of the draft dodgers and Army and military
deserters, we are frying to heal the wonnds by the action that I took with the
signing of the prociamation this morning.

Queestion. Mr. President another concern that has been voiced around the
country since the pardon is that the indicial process as it finally unwinds mav
not write the definitive chapter on Watergate and perhaps with partienlar resard
to Mr. Nixon's particular involvement, however total, however it may have heen
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in truth. My question is, would you consider appointing a special commission
with extraordinary powers to look into all of the evidentiary material and to
write that chapter and not leave it to later history?

The PrEsSIDENT. Well, it seems to me as I look at what has been done, I think
you find a mass of evidence that has been accumulated. In the first instance,
you have the very intensive investigation conducted by the House Committee
on the Judicinry. It was a very well-conducted investigation. It came up with
volumes of information.

Ta addition, the Special FProsecutor's office under M. Jaworski has conducted
an intensive investigation and the Special Prosecutor’s office will issue a report
at the conclusion of their responsibilities that 1 think will probably make addi-
tional information available to the American people.

And thirdly, as the various eriminal trials proceed in the months ahead, there
obviounsly will be additional information made available to the American people.
S0, when you see what has been done and what undoubtedly will be done, I
think the full story will be made available to the Ameriean people.

Question., Mr. President, could you give us an idea who would succeed General
Haig, and how are yon coming on your search for a I'ress Secretary?

The PresipeEsT. Do I have a lot of candidates here? (Laughter) No shows,
(Laughter)

I have several people in mind to replace General Haig, but I have made
no decision on that. It was just announced today that the NATO countries have
accepted him as the officer handling those responsibilities.

I think he is to take office succeeding General Goodpaster on December 15. He
assumes his responsibilities as the head of U.S. military forees November 1. In
the next few days undoubtedly I will make the decision as to the individual
to sueceed him.

So far as the Press Secretary is concerned, we are actively working on that
and we hope to have an announcement in a relatively short period of time.

Question. Mr. President, prior to your deciding to pardon Mr. Nixon, did yon
have, apart from those reports, any information either from associations of the
President or from his family or from any other source about his health, about his
medical condition?

The PresmexT. Prior to the decision that T made granting a pardon to Mr.
Nixon, I had no other specific information concerning his health other than what
I had read in the news media or heard in the news media. I had not gotten any
information from any of the Nixon family. The sole source was what T had read
in the news media plus one other fact.

On Saturday before the Sunday a member of my staff was working with me
on the several decisions I had to make. He was, from my staff, the one who had
heen in negotiations on Friday with the President and his staff.

At the conclusion of decisions that were made, I asked him, how did the
President look, and he reported to me his observations.

But other than what I had read or heard and this particular incident, I had
no precise information concerning the President’s health.

Question, Mr. President, your own economic advisers are suggesting that to
save the economy which is very bad and very pessimistie, we are hearing the
word “depression” used now. 1 wonder how vou feel about whether we are head-
ing for a depression?

The PresipENT. Let me say very strongly that the United States is not going
to have a depression. The overall economy of the United States is strong. Employ-
ment is still high. We do have the problem of inflation. We do have related prob-
lems, and we are going to come up with some answers that I hope will solve
those problems.

We are not going to have a depression. We are going to work to make sure
that our economy improves in the months ahead.

Question. Mr. President, in the face of massive food shortages and the prospects
of significant starvation, will the United States be able to gignificantly increase
its food aid to foreign countries, and what is our position going to be at the
TRome conference on participation in the world grain reserves?

The PresmesT. Within the next few days a very major decision in this
area will be made, T am not at liberty to tell you what the answer will be
bheecanse it has not been decided.

But it is my hope that the United States for humanitarian purposes will be
able to increase its contribution to those nations that have suffered because of
dronght or any of the other problems related to human needs.
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Question. Back to the CIA, under what international law do we have a right
to attempt to destablize the constitutionally-elected government of another
touniry, and does the Soviet Union have a similar right to try to destabilize
the Government of Canada, for example, or the United States ?

The PRESIDENT. I am not going to pass judgment on whether it is permitted
or authorized under international law. It is a recognized fact that historically,
as well as presently, such actions are taken in the best interest of the countries
involved,

Question, Mr. President, last month when You assumed the Presidency, yon
pledged openness and candor. Last week you decided on the ex-President's pardon
in virtually total secrecy, Despite all you have said tonight, there would still
seem to be some confusion, some contradiction.

My question is this: Are the watchwords of Your Administration still openness
and caudor ?

The PRESIDENT, Without any question, without any reservation. And T think in
the one instance that you cite, it was a sole decision, and believe me, it wasn't
eiasy, and since I was the only one who conld make that decision, I thought I
had to seareh my own soul after consulting with a limited number of people, and
I did it, and I think in the longrun it was the right deeision.

The PrReSS. Thank you, Mr. President.
PrESS CONFEREXOE oF Pritie Buonex, CoUxsELOR TO THE PRrRESIDENT,

SEPTEMBER 8, 1974 ; THE BrIiEFING Room, at 12:12 P.M.

Mr, TeEr Horst, sentleman, if you are ready for the hriefing, we have Philip
Buchen, the legal counsel of the White Hounse to addross your questions on the
President’s statement and on the doenments yon have in your hand.

As you know, he is the President’s legal adviser, He was very mueh a partiei-

pant in the preparation of this proclamation and so here is Mr. Buchen to take
your questions,

I think he may have an opening statement which he may like to read first,

Mr. BucHEN, Thank you, Jerry,

I appreciate your all being here on this Sunday morning, or midday,

I wanted just to say a few things first, becanse it may answer questions in
advance, and at the conclusion of these rema rks, T will try to field the questions

you throw this way.

In addition to the major developments of this morning when President Ford
Zranted a pardon to former President Nixon, T have two other legal developments
to announce which ocenrred prior to the issuance of the proclamation of pardon.

The first involves the opinion of Attorney General William B. Saxbe and
President Ford dealing with papers and other records, including tapes, retained
during the Administration of former President Nixon in the White House
offices.

In this opinion, the Attorney General concludes that such materials are the
present property of Mr, Nixon : however, it also concluded that during the time
the materials remain in the custody of the United States. they are subject to
subpoenas and conrt orders directed to any official wha controls that custody,
And in this conclusion, T have conenrred,

This opinion was sought by the President from the Attorney General on
Augnst 22,

Question. When yon say the President, you mean President Ford?

Mr. Bucuexs. That is right,

The reason for seeking the opinion was the conflict ereated hetween Mr.
Nixon’s request on the one hand for delivery to his confrol of the materials, and
on the other hand, the pending eourt orders and snbpoenas directed at the
United States and certain of its officials,

The court orders have required that the eustody of the materials be main-
tained at their present locations. And both the orders and subpoenas have
called for the identification and production of eertain materials allegedly
relevant to court proceedings in which the orders and snbpoenas originated.

In addition, we were advised of interests of other parties in having certain
records disclosed to them under warning that if they were to be removed and
delivered to the control of Mr, Nixon, court action would be taken to prevent
that move and to protect the claimed rights to inspection or disclosnre.

Therefore, it heeame fully apparent that nunless this conflict was resolved, the
present Administration wounld be enmeshed for a long time in answering the
disputed claims over who conld obtain information from the Nixon records,
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how requested information could, as a practical matter, be extracted from the
vast volume of records in which it might appear, and how, and by whom its
relevancy in any particular court proceeding conld be determined, and at the
same time to try satisfying the claims of Mr. Nixon that he owned the records.

Within a week of the request by the Attorney General for an opinion made
by President Ford, I was advised informally of what its general nature would
be. From that time on, I realized that the opinion itself would not provide a prae-
tical solution to the handling and management of the papers so as to reconcile
rights and interest of private ownership with the limited but very important
:'ighlsiaud interest of litigants to disclosuve of selected relevant parts of the
materials.

Thus I initiated conversations with the Attorney General's Office, Special
Prosecutor Jaworski, with attorneys for certain litigants seeking disclosure, and
with Herbert J. Miller, as soon as he became attorney for Mr. Nixon.

The purpose of these conversations was to explore ways for reconciling these
different interests in records of the previous Administration so that Adminis-
tration would not be caught in the middle of trying on a case-by-case basis to
resolve each dispute over the right of access or disclosure.

The outecome of these conversations was the conclusion on my part that Mr,
Nixon, as the principal party in interest, should he requested to come forth with
the proposal for dealing satisfactorily with Presidential material of his Ad-
ministration in ways that offered reasonable protection and safeguards to each
party who has a legitimate court-supported right to production of particular
materials relevant to his case,

Mr. Nixon and his attorney then agreed to pursue this approach and in com-
pany with White House Counsel, they were able to accomplish the second of
the developments which I am announcing today.

And that is the letter agreement, of which you have copies, between former
President Nixon and Arthur F. Sampson, Administrator of the General Services
Administration.

These two developments are, of course, much less significant than the one you
have learned about earlier. President Ford has chosen to carry ont a respon-
sibility expressed in the Preamble to the Constitution of ensuring domestic
tranquility, and has chosen to do so by exercise of a power that he alone has
under the Constitution to grant a pardon for offenses against the United States.

About a week ago, President Ford asked me to study traditional precedents
hearing on the exercise of his right to grant a pardon, particularly with refer-
ence to whether or not a pardon could only fellow indictment or conviction,
The answer I found, based on considerable authority, was that a pardon could
be granted at any time and need not await an indictment or conviction.

President Ford also asked me to investigate how long it would be before
prosecution of former President Nixon could occur, if it were brought, and how
long it would take to bring it to a conclusion.

On this point, T consulted with Special Prosecutor Jaworski and he advised
me as follows, and has authorized me to quote his language, and I quote:

“PThe factnal sitnation regarding a trial of Richard M. Nixon within Con-
stitutional bounds is unprecedented. It is especially nnigue in view of the recent
House Judiciary Committee inguiry on impeachment, resulting in a unanimoeus
adverse finding to Richard M. Nixon on the article involving obstruetion of
Jjustice,

“The massive publicity given the hearings and the findings that ensued, the
reversal of judgment of a number of Members of the Republican Party follow-
ing the release of the June 23rd tape recording, and their statements earried
nationwide, And, finally, the resignation of Richard M. Nixon require a delay
before selection of a jury is begun of a period from nine months to a year, and
perhaps even longer.

“This judgment is predicated on & review of the decisions of the United States
conrts involving prejudicial pre-trial publicity.”

Question. Is that the end of the quotes?

Mr. BucHEN. No, T am going on to indicate something else that will be of
interest to you. That is the end of that quote,

Another quote from his communication to me ig as follows: “The sitnation
involving Richard M. Nixon is readily distinguishable from the facts involved
in the ease of United States versus Mitchell, et al, set for trial on September 30th,

“The defendants in the Mitchell case were indicted by a grand jury onerating
in secret session. They will be called to trial, unlike Richard M. Nizon, if indicted,
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without any previons adverse finding by an investigatory body holding public
hearings on its conclusions,.”

That is the end of the quotation.

Question. Would you end that last sentence again?

Mr. BucHEN. Yes. It is an important one. “They,” meaning the defendants,
“will be ecalled to trial, unlike Richard M. Nixon, if indicated, without any
previous adverse finding by an Investigatory body holding public hearings on
its conclusions,”

Except for my seeking and obtaining this advice from Mr, Jaworski, none
of my discussions with him involved any under tandings or commitments regard-
ing his role in the possible prosecution of former President Nixon, or in the
prosecution of others,

President Ford has not talked with Mr. Jaworski, but T did report to President
Ford the opinion of the Special Prosecutor about the delay necessary before
any possible trial of the former President could begin.

I wonld also like to add on another subject, no action or statement by former
President Nixon, which has been disclosed today, however welcome and helpful,
was made a pre-condition of the pardon,

That is a negative hecause of the word “no™ at the beginning. T might add that
whether or not it was disclosed today, it was not a pre-condition,

Quostion. There were no secret agreements made?

Mr. Buenen, That is right.

Pregident ¥ord in determining to issue a pardon acted solely according to the
dietates of his own conscience. Moreover, he did 8o as an act of mercy not related
in any way to obtaining concessions in return,

Question. Would you go over the last plirase? After “mercy”,

Mr. BucHEN. Merey not related in'any way to obtaining concessions In return.,
However, my personal view——

Question, Is that yours or Ford's?

Mr. BucHEN. Mine. —is that former President Nixon's words, which"I have
had a ehance to read, as you have, that followed the granting of a pardon,
constitute a statement of contrition which I believe will lasten fhe fime when
he and his family may achieve peace of mind and spirit and will much sooner
bring peace of mind and spirit to all of our citizens,

Question, Would you review that sentence?

Mr, BuCcHEN. Yes,

However my pérsonal view—these are my own words—is that former President
Nixon's words expressed upon his learning of the pardon, constitute a statement
of contrition which I believe Will hasten the time when he and his family may
achieve peace of mind and spirit and will much sooner bring peace of mind and
spirit to all of our citizens,

Now I have only one other paragraph that T would like to bring out in eon-
clusion. I want to express for the record my heartfelt personal thanks and
appreciation to a dear friend of the President's and of mine. He is Benton Becker,
a Washington attorney, who has served voluntarily as my special and trusted
consaltant and emissa ry in helping to bring about the events recorded today.

Question. Bmissary to Mr. Jaworski or Mr. Nixon?

Mr. Bvenes. To Mr. Miller and Mr. Nixon, not to Mr, Jasworski,

I also acknowledge with deep gratitude the services of William Casselman, IT,
who is the highly valued counsel—who was the highly valued counsel to Viee
President Ford for his whole tenure in that office, and is now my close associate
in the service of the President of the TUnited States,

Question, Who informed President Nixon that he was getting a pardon, and
also is President Ford basing this pardon only on fthe fact that it would have
taken a long time to try the P'residency in his own conscience ¥

Mr, BuoHEN. Let me take the first question first,

When Mr. Becker went to San Clemente on Thu rsday evening, he was anthor-
ized to advise the former President that President Ford was intending fo erant a
pardon. subjeet, however, to his further consideration of the miatter becanse he
wanted fo reserve the chance to deliherate and ponder somewhat lonzer, but he
was authorized to say that in all probability a pardon wonld be issued in the
near future,

The second question ?

Qiutestion. The second question is: There is no admission of guilt here at all
and despite your assumptions that it is contrition, there is no actual admission
of guilt. Do you agree?
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Mr. BucHEN. Well, my Interpretation is that it comes very close to saying
that he did wrong, that he did not act forthrightly.

Question. Mr. Buchen, what is the linkage between the agreement between
Mr, Sampson and Mr. Becker's negotiations at San Clemente?

Mr. BucHeN. The initiative for getting an agreement that would help solve
our problems came from me and I advised Mr. Miller as attorney for Mr. Nixon
that that was my desire. I so advised him before I knew anything about a
contemplated pardon.

Question. Mr. Buchen

Mr. BucHEN. May I finish, please?

However, as we pursued talks on what to do with the papers, I made it very
clear to Mr, Miller that I wanted the initiative to come from him and his client
as to the specifics of what he and his client would be willing to do regarding the
management and ultimate disposition of the papers and tapes,

Question. Mr. Buchen, what will this mean as far as former President Nixon's
role as 4 witness in the npeoming trials are concerned ?

Mr, BucHExN. It would have no effect on that. If the documents do get trans-
ferred In a timely fashion, it may permit him to review the pertinent material
more adequately so far as his testimony is concerned,

Question. Mr. Buchen, doesn’t this pardon eliminate any possibility that the
former President might invoke the Fifth Amendment to testify ?

Mr. BucuEN. I think you better ask his own lawyer that. As you know, this
applies only to offenses against the United® States. It does not apply to possible
offenses against State law.

Question. But regarding offenses against the United States, he would have no
Fifth Amendment rights now that he has been pardoned; is that eorreet?

Mr. Bucnen. I don't know that you can separate them when you plead.

Question. Mr, Buchen, why did the President decide to do this now at a time
before the jury has been sequestered in the September 30th trial?

Mr, BucrEes, That will have to be information that will have to come from his
statement. I have nothing to add.

Question. Can you tell us if the President has assured himself that former
President Nixon is not guilty or liable to accusation of any very serious charges
that have not been made public so far, that there is no other time bomb ticking
away?

Mr. BucHEN. I don't think he said that.

Question. No, no, I am saying, has President Ford done anything to assure
himself that there is no evidence of any more serious eriminality committed by
former President Nixon than what is generally out in the House Judiciary
Committee report and this sort of thing?

Mr. Bucuexs. So far as I know, he has made no independent inquiries. If he
had wanted to satisfy himself as to the content of the evidence still in the White
House, of course, that would have been an insurmountable task, as you have no
idea of the huge volumes.

Question. Did you assure yourself -

Mr. BucHEN. Just a minute. There are huge volumes. However, T did per-
sonally consult with Mr. Jaworski as to the nature of the investigation being
conducted and I was able to tell the President that so far as I was able to learn
through that inguiry, there were no time bombs, as you call them.

Question. Mr, Buchen, what was the President’s reaction when Mr. Becker
conveyed this message to him?

Mr. Bucnex. I don't know that it was done in person. I don't think he was
necessarily in the room, so I don’t believe he can—

Question. Did you get any reaction from the President, even if it was by mail
or through counsel, did the President say he was grateful for this?

Mr. BucHEN. The only reaction we have gotten is the statement that came over
the wire.

Question. Are you saying that Ziegler got the word from Becker and that
President Nixon was not informed personally at any time by Ford or by any
emissary ?

Mr. Bucnen. I think you will have to ask Mr. Becker that. My understanding
is that initially the talks went through Mr. Ziegler, but there were also face-to-
face meetings between Mr. Becker and the President and what occurred by one
method, and one by the other I don’t know.

Question. There was no personal contact between Ford and Nixon?

Mr. BucHEN. None at all.
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Question. You refer to Becker as an emissary and you talk about one meeting
out there Thursday to notify him, What were the reasons for his previous trips
back and forth? What was discussed?

Mr. Bucnen. Becker only went onece,

Question. Only on Thursday ?

Mr. BuorEN. Yes. And not only to discuss that, they had fo work out the
details of that letter agreement begause Miller and Becker were in negotiation
and Miller had to consult his client and they had to make modifieations. And
they had to call back to see whether that fit in correctly with what General
Services Administration could feasibly do. So, that involved a lot of the time
he was out there,

Question. Mr. Buchen, did Mr. Jaworksi inform you that an indictment, or
indictments, against former President Nixon were expected?

Mr. BuongN. No, he did not,

Question. May 1 follow that, then? Isn't the granting of a pardon at this
stage an admission that an indictment was expected and that conviction was
probable?

Mr. BucHEN. I think you have to recall that word came out that the Grand
Jury at one time wanted to name the former President, or then President, as a
co-conspirator and that is one evidence that something more would have
happened.

And I think it is very likely, from all we have read, that there would
be.people who would want him prosefuted and wonld intend to do 8o, although 1
don't say that that was Mr. Jaworski’'s view.

Question, Was Mr. Jaworski ever consulted about this pardon, ever asked
about this?

Mr. Bucuex, No.

Question, Did Jaworski agree to what was done today ?

Mr. BucaeEN. He has no voice in it.

Question. Do you know what his mood or sentiment was?

Mr. Buones. You will have to ask him. I want to get to Peter, here.

Question. 1 wanted to follow up that line, You know we are not able to get a
response from Mr. Jaworsl -Ilii-'-.- and it would really help us for you to tell us
all you can about the status of the investigation against the President, former
President Nixon?

Mr. BucHEN. 1 don't have that information, Peter. That is kept in his shop.

Question, But in that regard, why was he not consulted about what kind of
action he contemplated against the President before the pardon was issued?

Mr, Bucaen, We didn’t think that was relevant.

CQuestion. Youn assumed he would be prosecuted ; is that right?

Mr. BucneEN, We assumed that he may be prosecuted.

Cuestion. When was Jaworski told?

Mr. BuoHEN. About the pardon?

Question. About the pardon.

Mr. BucHEN, I called him about three-quarters of an hour before I knew the
Pre: nt was going to announce it so that he would know it,

Question. Today?

Mr. BucHEN. Yes,

Question. What was his reaction? When was that?

Mr. Buconexn, He thanked me for advising him in advance of his hearing it
over the radio or T'V.

Question. Aud he did not object?

Mr. BucneEx. He didn’t. He didn't say anything one way or the other.

Question. As we read this statement, which does not admit guilt whatsoever,
what is to prevent the former President from going out, say six months henece,
and saying that nothing was really ever proven against him and he was hounded
out of office ?

Mr. Bucuex. I guess he has the right fo say that becanse, until an indiect-
ment and convietion, T think that would be true in his case as well as anybody
else’s ease who is under a eloud of suspicion.

Question. But President Ford spoke of the historieal aspects of this and what
is going to keep history from getting more muddled than ever?

Mzr. BucHEN. I think the historians will take care of that.

Question. Mr. Buchen, does President Ford plan to grant a similar pardon to
the former President’s subordinates who are scheduled to go on trial later this
month?
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Mr. BucHEN. To my knowledge, he has not given that matter any thought.

Question. Can you clarify, was the agreement reached with the GSA about the
disposal of the tapes and documents? Was the pardon contingent on that?

Mr. Buonen, Neither.

Question. They are not together?

Mr. Buenen. Right.

Question, Number two, why did he choose 10:30, Sunday morning, to make
the announcement?

Mr. BucHEN. I think you will have to ask him that. He figured that this was
a very solemn moment that exemplified, I think, an act that was one of high
mercy and it seemed appropriate, I think, to him that it should oceur on a day
when we do have thoughts like that, or should.

Question. Mr. Buchen, I don’t understand why you contrast the treatment of
Nixon with the treatment of Mitchell coming up. If I understand your statement
right, you said that Mitchell has not had the publicity and the action by a hearing
as Nixon had before the House Judiciary Committee.

Mr. BuonEN. That was Mr. Jaworski’s statement. That was not mine.

Question. I don’t understand this and maybe you can explain what you think
he means there. Mitehell certainly had the hearing with conclusions and ex-
planations of conelusions of a hearing by the Watergate Committee,

Mr. Bucnes. There was a hearing, but I don’t know how conclusive the
findings were.

Question. There was a hearing and Mitehell testified. There was a publie
hearing and there were conclusions and recommendations on that, and a press
conference on that, and great publicity.

Mr. BucnHEN. I would judge that Mr. Jaworski does not find those conclusions
prejudicial to Mr. Mitchell’'s upcoming case.

Question. Mr. Buchen, the President, in his statement this morning, referred
to this matter threatening the former President’s health. Do you have any further
details on that? Do you know anything about the former President’s health
that wedon't?

Mr, Bucues. No, I didn't go out there, so I didn't see the man,

Question. Do you know what he meant by that?

Mr. BucHen. I think it is generally known that this man has suffered a good
deal. T think you people who saw him more recently than 1 have can form
your own conclusions.

Question. Has Mr. Ford and Mr. Nixon talked this morning?

Mr. BucHEN. No, not to my knowledge, but T do not believe they did.

Question. Do you know, was the President in a depression and has the President
threatened to commit suicide or anything like that?

Mr. BucHEN, I have no knowledge.

Question. You say that you looked into this matter from a constitutional stand-
point for the President, and I am sure yon looked info the history of it. Has
any President ever granted a pardon before in history to anyone prior to that
person being charged with a erime formally ?

Mr. BucHEN. Oh, yes, there are lots of precedents for that.

Question, Like what?

Mr. BucHEX. Well, one of your colleagues, named Mr. Burdick, was pardoned
before he was asked to testify regarding some alleged eriminality involving the
Customs Service during the Wilson Administration and he was given a pardon.

Question. He was a newsman ?

Mr. Bucnen. He was a newsman.

And, of course, the pardons granted by President Lincoln, for example—the
pardons granted after the Whiskey Rebellion and other insurrections, were
applied to people who were not indicted.

Question. Mr. Buchen, I am a little confused at your words, more or less dis-
missing the question of whether or not the Pregident would grant pardons to
Mr. Haldeman, Mr. Ehrlichman, Mr. Mitchell and the others who will go on trial
September 30th. Is it not fairly clear to you, or at least do you not, here in the
White House, admit the possibility that their defense now, in light of the
action of President Ford today, will be that the President has pardoned the man
under whose orders they were operating and what is your reaction to this possible
line of defense or line of appeal by the tefendants in that trial?

Surely, tliis must bhave been given some consideration and I again would
ask you what you think is going to happen, what you think the President would
do when confronted with this question?
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Mr. BucHes, Well, I question you broad characterization that the acts for
which they are being charged were necessarily——

Question. I am just suggesting this may be thieir defense,

Mr. Bvcnen. This may be their defense, Now, that will become Mr. Jaworski's
problem and, of course, the judge’'s problem., You have already seen that Mr.
Jaworski apparently assumes that the situation in their ase is far different
from the sitnation in the former President’s case.

Question. Phil, can 1 ask you this: Did this process that led up to the pardon
today start a week ago when the President came to you?

Mr. BucHEN. Yes,

Question. Was there something that happened just prior to his coming to you
that got his interest working in doing this thing just now?

Mr. Bucnens, If there was, I don't know what it was, Ron.

Question. Have they talked on the phone at any time this week, or immediately
prior to this week ?

Mr. BuoHEN. They have not talked on the phone since Jack Miller became
his attorney,

Question. Did this process start after last Sunday’s publication of the Gallup
poll that <aid that the majority of the public wanted to see Mr. Nixon prosecuted ?

Mr. BucHEN. Let me figure my dates. That was Labor Day week-end, was it?
I worked all Labor Day week-end so it came before that,

Question, To what extent did the transition team look ahead to the problem
of a pardon, and have vou done any work at all——

Mr. BucHEN. They didn't eonsider that., They had far too much else to consider,

Question. As a matter of equal justice under law, we have now had the two
top officials of the United States. both allegedly involved in crimes, namely,
Vice President Agnew and Mr. Nixon, who have been freed of eriminal charges,
Both of them are entitled to go around the country and represent themselyes
as being innocent, What is a citizen to make of that situation when ordinary
criminals, including the aides involved in this, have to be tried?

Mr. BuoHEN. Of course I cannot speak at all for the treatment of former Vice
President Agnew because this Administration was not in any way involved. But
I think you have to understand—and maybe it a good time on Sunday to think
abont it—that there is n difference between mercy and justice,

I don't think that you can assnme that mercy is equally dispensed or how
it could be equally dispensed.

Question. Mr, Buchen, is there any pardon being considered for the aides who
performed their acts allegedly in the name of and in behalf of Richard Nixon?

Mr. BucHgs. I have already spoken to that question,

Question. T don't think you have, Mr, Buehen. I am actually talking about
those now In prison, not Mr. Nixon. John Dean and others?

Mr. Bucaex. So far as I know, no thought has been given to that,

Question. Mr. Buchen, is it now possible under the agreement on the custody
of Presidential tapes and papers for any tape made during the Nixon Adminis-
tration to be subpoenaed even though it is not now the subject of a subpoena?

Mr. BucHEN, It is possible. In order to get a subpoena, or court order, of conrse,
certain showings would have to be made. It is also possible, of course, for
the owner of the tapes to interject ohjections.

Question. A follow up to that. If the owner of those tapes doesn't want to give
them up—he has now been pardoned of everything—what is the leverage?

Mr, Bucngn. It doesn't affect the court orders or subpoenas, and he is subject
to the consequences of not obeying a valid court order or subpoena,

Question. In other words, that would come under the expiration date of Au-
gust 9 in the pardon ; is that right 7

Mr. BucuEN, That is right.

Question. Do you feel the agreement with Mr. Sampson has insured that the
Ford Administration eannot be implicated in any Watergate cover-up? Was
that one of your considerations?

Mr. BucnEN. That was not involved because I don't think that is a relevant
Issne,

Question. Is there any change in the rules of access to docnments by former
White House aides?

Mr. BUCHEN. The problem is that there would, of course, be an interim before
the Nixon-Sampson letter agreements can be fully implemented. How we will
handle the interim a reangements, I am sure can be worked out with Jack Millep
asg attorney for Mr. Ni




Question. As you recall, in the Agnew case, a paper prepared by the Justice
Department listing the law violations by the former Vice President was presented
in court on the theory that the American people were entitled to have the full
story in addition to the specific charge to which the former Viee President
pleaded ?

In President Ford's preparation for today, what thought did he give to the
presentation of an analysis by Special Prosecutor Jaworski of the full extent of
President Nixon's role in the Watergate case, and is there any understanding
at this point of eliminating Special Prosecutor Jaworski's ability to pursue that
type of investigation?

Mr. Buonges, There is no limitation on what Mr. Jaworski can do except, of
course, the punative defendant has the defense now of pardon.

On the first part of your question, there is a distinet difference between asking
a man to plead guilty to a limited offense and the treatment of Mr. Agnew, of
course, was done under very different circumstances by the system of justice.
In this case, it was reliance entirely on the pardon powers whiech involve acts of
merey.

Question. You said earlier that you had assumed that Mr, Nixon may have
been prosecuted, is that as far as you are willing to go on that issue? Did you
all think it was likely that he would be prosecuted?

Mr. BucHEN. If you mean tried or indicted?

Question, Indicted?

Mr. BucrEN. 1 think it would be very likely that he would be indicted. How
and when he could be tried was still an open question.

Question. This likelihood, is that on the strength of your conversation with
Mr, Jaworski that yon think it was very likely ?

Mr. Bucnes. No, it was largely on the basis of what the Grand Jury apparently
intended to do on the basis of less evidence than is now available.

Question. Mr. Buchen, if the ex-President retains the sole right of access to the
documents and as I understand this GSA agreement, can even limit access hy the
Archivist of the United States and his staff, why should the United States remain
as custodian of the doenments at all?

Mr. Buenes. There is a double-key arrangement. In other words, access can't
be obtained by either the former President or the General Services Administra-
tion except by their concurrent acts.

Question. But he conld conceivably, to prevent himself from embarrassment,
limit access—no one could see these documents during the three years the United
States agrees to act as custodian.

Mr. BucHen. Unless there is a court order or subpoena.

Question. What about the courf orders or subpoenas that are outstanding?

Mr. BucHEN. We will have to take this agreement to the courts involved in
those proceedings and seek relief from the present processes and subpoenas on
the basis of the current agreement.

Ouestion. Mr. Buchen, did yon and the President give much consideration to
the fact that a criminal trial could have cleared Mr, Nixon of the charges of
possible guilt, could have cleared him, cleared his name?

Mr. BucHEN. We certainly recognized that as a possibility. Whether it was
given any consideration, I don't know.

Question. I mean by you or the President?

Well, you were there, What was your own view?

Mr. BucHEN. My own view is that that was a possibility. If that was what the
former President wanted to do, he certainly would have told us. He didn’t have
to acecept the pardon.

Question, Did you recommend the pardon?

Mr. Buones. I had nothing to do with recommending it or disrecommending it.

Question. Did you ever discuss the political implications of this parden with
the President?

Mr. BucueN. I did not.

Question. Mr. Buchen, to follow up on some of these other questions, it seems
that President Ford has an interest in building into the public record a record
of Mr. Nixon’s alleged criminality for the same reasons that Mr. Agnew’s alleged
eriminality was made a part of the record, to prevent him from saying that he was
driven out by political opponents, et cetera. Is President Ford satisfied that
former President Nixon's record of wrongdoing is sufficiently in the publie record
now
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Mr. BucHEN. All I can tell you is that he knows nothing that you don't know.

Question. Mr. Buchen, does the pardon in any way affect Mr, Nixon's payment
of back income taxes?

Mr. BucHeN. Not at all. This does not apply to civil liabilities.

Question. Let’s get back to this double-key arrangement, This is just so much
lawyer's language.

Mr. BucHEN. I know that is complicated,

Question. Does that double-key arrangement prevent the President from going
in there and destroying some of those tapes if he wanted to?

Mr. BucHEN. Yes, it does.

Question. So, there is adequate safeguards?

Mr. BucHEN. Yes.

Question. Does it mean that if any of those tapes are subpoenaed and he just
refuses to honor those subpoenas, then what would happen ?

Mr. Bucaexn. He would be subject to contempt of the court that issued the sub
poenas, It doesn't apply to any future acts

Question. When will the tapes be physieally moved to this repository in Cali-
fornia or are they going to remain here?

Mr, BucREN. No, they will be moved to the California repository as soon as we
can get rid of, or modification of the existing orders that require they be retained
here,

Question. Is that that Laguna Niguel pyramid they will be put in?

Mr. BuoHEN. Yes.

Question. But nobody can get in there by themselves. There will always be
somebody to watel ; is that correct?

Mr, BucHEN. Yes,

Question. When you say “current”, are you referring to the two court orders
that are pending?

Mr. Bucnen. There are at least three court orders that T know of. One is in the
Wounded Knee case in Minnesota. Another is in the nature of an order hecause
the court declined to issue the order on the assurance that documents or tapes
could not be moved, and that is the ease invol ving the networks. So, yon can get
Ron to answer your questions on that.

The third one is the eivil suit in North Carolina involving a suit by people kept
out of a meeting to celebrate Billy Graham Day.

Question. Mr, Buchen, Mr. Jaworski has, of course, in his possession a con
giderable number of tapes which are not the originals. They are copies. This
agreement with Mr, Sampson does not affect that. does it? They don't have to be
returned to the mass to be moved out to Laguna ¥

Mr. Bucnen. The copies wil be disposed of as the court orders, I assume,

Question. But this does not require them to be returned to the big group?

Mr. Bucuen. No.

Question. Can T elarify the chronology of all this? When is the first time the
President indicated to you he might want to pardon Mr, Nixon?

Mr. Buonen. Just at the start of the Labor Dray weekend.

Question, On which day?

Mr. Bucnen. I know I started to work Friday night, so it must have been
Friday.

Question. Did you have any contact with Mr. Miller on the issue of a pardon?

Mr. BucHEN. Not at that time. The first contact, I think, was on Thursday of
this week.

Question. And you can't suggest what precipitated the President's interest ¥

Mr. BucHEN. I do not know.

Question. Can you tell us whether the President ever tried to—I hesitate to
use “extract”—but get any admission of guilt from the President, or was it
strictly——

Mr. BucHeN. He did not.

Question. Mr. Buchen, you said that President Ford has not talked to former
President Nixon since Mr. Nixon retained Miller. Could you tell us the last time
President Ford had contact with President Nixon, direct contact?

Mr. Bucses. I don't know. I think it may have been the time of the Roeke-
feller appointment,

Question. Mr. Buchen, I am not clear on one thing, and following up Helen's
question, your emissary went out on that Thursday, Mr. Becker went out on
Thursday, that was the only time he went ouf. I am trying to get elear in my
mind precisely what it was he told the former President, or told Mr, diegler, and
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both of them at different times, that President Ford, in all probability would
zrant a pardon. What did he ask either of Mr. Nixon or Mr. Ziegler? What did
he ask that Mr. Nixon do? Did he ask that this statement we have been given
today be issued? Did he suggest wording and what it should say or did he ask for
nothing? Did he ask for more than what we got in this statement?

You say at one point the former President could have turned down the pardon.

Mr., BucHEN. Yes.

Question. Did he offer that option and did he say if the pardon was to be
granted, what the former President then should do?

Mr. Buengx. The former President was represented by counsel, you know.

Question. Well, did he make the offer to Mr. Miller?

Mr. Bucres. Mr. Miller is shrewd enough attorney to know that he counld
have advised his client to accept or reject the pardon.

To answer yvour other question, as you can see, that letter agreement is a very
complicated one and it involved a lot of practical problems. Before Miller and
Becker went out, a rough draft of Miller’s proposal was in our hands. But it was
obvious that we could not work out the details of what would suit Miller’s client
and what would suit GSA and what would suit what we thought was the best
interests of the Government and of the potential other part jes in interest without
going out and making the final draft out there. And that was done.

As far as the statement from the former President is concerned, that was a
matter that was left entirely up to the diseretion of his own connsel and his own
advisers.

Question. Let me see if T can put it another way, Mr. Buchen. Was the pardon
in any of the conversations involving yourself, Mr, Becker, or anyone else, with
anyone representing the former President, was this pardon contingent on
anything?

Mr, BucHEN. I have said no and I repeat no.

Question. Are you saying if he had not given this letter at all, if he had said,
“Well, T will make no letter agreement,” are you saying categorically that a
pardon would have been issued anyway?

Mr. BucHEN. I am not sure because President Ford could have changed his
mind or not made up his mind finally.

Question. When was the package completed that was announced today ?

Mr. Bueniy. We got the agreement back on early Saturday morning and spent
that day reviewing it with Mr. SBampson so that was wound up.

Question. You mean yesterday morning?

Mr. BUCHEN. Yes, vesterday morning. The statement, of course, we didn’t
see until we got it over the wires right after the speech.

Question. Did the President know there was going to be a statement before he
finally decided on the pardon?

Mr. BucHEN, Yes.

Question, Did he have any idea what the contents would be, what the tone
would be?

Mr. BucHEN. In a general way, yes.

Question. You are saying that the pardon had nothing to do with this letter
agreement?

Mr. BucHEN. That was not a eondition.

Question. That was a completely independent action?

Mr. BucHEN. Right. The negotiations for that agreément were started in-
dependently before even consideration of a pardon.

Quesgtion. The decision to pardon was not made until after this agreement
was obtained?

Mr. Buonex. That is right.

Question. What you are saving, you cannot say there would have been a pardon
if the agreement had not been made?

Mr. BucHEN. All T can say is that the President had the right not to grant a
pardon because he had not finally made up his mind to do so.

Question, When did he make up his mind to do s0?

Mr. Bucrex. I suppose until that pen got on paper or until he started making
the statement.

Question. He made his decision after the agreement was made?

Mr. BucHEN. That is correct, but what went on in his mind, I don't know.

Question. When did he write the speech?

Mr. BuoneN, Last night.

Question. In sending this word through the emissary to Mr. Nixon that he was
thinking of or expected to pardon him but was reserving time judgment, was that
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in any way intended as encouragement to Mr. Nixon to get on with the final agree-
ments and possibly offer the kind of a statement that he did offer today ?

Mr, BucHEN. That was not the intent. If it created that impression, it was a
wrong impression.

Question. Mr, Buchen, you said that the President had an indication in a gen-
eral way of content of the former President's statement, If I miay ask a two-part
question: How did he obtain this indication, and did he believe, or was he in-
formed, that the statement would be one of contrition ?

Mr. BucaHEN. The report was through the mouth of Benton Becker, and the
characterization of it as an act of contrition is mine,

Question. Excuse me, then. What general feeling did the President have that
the statement would be, what indication did he have of what the statement would
be? How was it characterized by Mr. Becker?

Mr. BucHEN, He in general told the President what it amounts to and in
particular called attention to the fact that there would be an acknowledgement
of failure to act decisively and forthrightly on the matter of the Watergate
break-in after it became a judicial proceeding.

Question. Was that negotiated at all?

Mr. BucHEN. It was not negotiated.

Question. Was Mr. Becker informed of that on Thursday at the time he went
out there?

Mr. BuchEN. I think he was informed on Friday because he got out there
very late on Thursday night.

Question. Do you know if that information had any effect on Mr. Ford's
decigion?

Mr. BucHEN. I don't know. I am sure it pleased him and made him feel that
it was easier for him to act as he contemplated doing.

We will take three more questions.

Question. Would you please clear up some things about this letter of agree-
ment. I am sorry, but it will take me some time to understand it. Let me see lLere
if this is what it means. Unless there is a subpoena or a court order which Mr.
Nixon would reply to, any ordinary eitizen of the United States, or any officials,
outside of Sampson, could not just go in there and look at these tapes or listen
to them, or see them at any time, They will be shut off completely to the public?

Mr. BucHEN. That is right.

Question, Mr, Buchen, why is the date of July 1969 mentioned in the pardon?

Mr. BucHEN. It is January, the date of inauguration, January 20. President
Ford misspoke when he used the word “July™”.

Question. How complete was your explanation of ease against the former
President by Mr, Jaworski? Did he go into what areas that he might be pursuing,
what he heard on the tapes that have not been made public? Anything like
that?

Mr. BucHEN. The question asked him what matters could arguably involve
further steps, and it read like a list from one of your newspapers.

Question. Did Mr. Becker talk st rictly with you or did he ever speak to Mr,
Ford ? Did he deal strictly with you?

Mr. BucHEN, Oh, no; he was also in the room on occasions when I was speaking
to the President.

Question. Why did he pick Becker to do this?

Mr, BucHEN. Part of the problem, as you may know, is we have a rather under-
staffed legal staff here and Mr, Becker is a man of rare talent that helped during
the confirmation hearings of the Vice President, and he is such a good and trusted
friend of both of ours that we felt he was the one we should eall on.

The Press. Thank you.

Mr. BuceHEN. All T am going to say is, for the tapes there will be two five-
year windows. The first of the five-year windows involves controlled access hy
the former President for his listening to copies of tapes, copies to be made by
an operator who himself does not listen to the originals.

Also, during the first five-year window, anyone with a legitimafe court sub-
Doena or order that is npheld ean have access or can require the former Presi-
dent to furnish the information contained on relevant portions of the tapes.

At the end of that first five-year period, the former President retains his win-
dow, but also can order selective destruction of tapes. At the end of the ten-
year period, they all get destroyed, all that remain.

Question. In the second five-year window, is that just by persons who have
legitimate subpoenas and court orders closed off ?
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Mr. BucHEN. That is right, because there is a five-year statute of limitations
on most, in fact on all, Federal offenses and most civil matters, so it is assumed
the initial five-year window is long enough.

Question. What is the limit on destruction after five years plus one day, or
can he destroy them all?

Mr. BuoHEN. He can.

Question, He can?

Mr. BucHEN. He can order them destroyed.

Question. If they were making any copies, would the originals then be de-
stroyed in the second five-year window?

Mr. BucHEN. The originals will be destroyed. The copies will be destroyed
immediately after they are used.

Question. And he could do it after five years and one day for everything?

Mr. BucHEN. Right.

Question, Now can you go then from there to the doenments?

Mr. BucHEN. The documents are a different category. There is no present gift
of documents as distinguished from the tapes, However, there is a three-year pe-
riod when there will be controlled access by the owner of those documents re-
quiring the double-key arrangement with the General Services Administrator.
And the former President ig under obligation to respond to any subpoena involv-
ing documents, just as he is to those involving tapes.

During the three-year period involving documents, the former President will
be under obligation to respond to subpoenas involving those documents. At any
time, the former President can designate certain documents by desecription to
become the absolute property of the United States.

However, after the three-year period, he may either elect to complete his
gifts or to withdraw materials as he desires. These are documentary materials,

Question. Why the three-year limit?

Mr. BucHEN, We felt that as a practical matter on the documentation that
would be long enough. It gives everybody a warning. Obviously if there is a
subpoena out that was obtained in the three years and the matter of its reso-
lution has not been concluded, the subpoena would prevail.

Question. Can you destroy the documeénts after three years?

Mr. BucuHexn. Yes, if he wants to withdraw them.

Question. By the way, Mr. Buchen, I may be wrong in what I am about to say,
but I am going to predicate a question on it, nevertheless.

I am under the impression that the tapes, as opposed to documents, the tapes
were—that things such as tape recordings were not covered when Congress cov-
ered that loophole and for that reason, the former President could donate those
tapes to the Government and claim a tax exemption.

Your second window, the ten-year time of destruction appears to rule that
out ; is that right?

Mr. Bucuex, He has already given them to the U.S. Government to be a gift
effective at the end of the 5-year period.

Question. After he destroys them all?

Mr., BucHEN, He can't destroy them during the first five-year period.

Question. He has given them as a gift to the United States—we are talking
about tapes now—he has given them as a gift to the United States for five years;
is that right ?

Mr. BucHEN. No, it is the other way around. He has retained title for five years
and the gift takes effect at the end of the fifth year.

Question. But he ean destroy his gift?

Mr. BuoHEN. He doesn’t have access to them.

Question. But he can the next day. Didn’t you say five years and one day
he conld destroy them all?

Mr. BucHEN. He can order their destruction.

Question, What can he do with the coples? Can he dispose of them for his
own purpose?

Mr. BucHEN. No, the copies will go back into the hands of the General Services
Administrator and they will be destroyved after he has listened to them.

Question. Mr. Buchen, after the ten-year period, is it mandated that the tapes,
all tapes and all copies be destroyed ?

Mr. BucHEN. That is a condition.

Question. So, his gift in the second five years is a limited gift, in time it is a
limited gift, say limited to five years; is that right?

Mr. BucHEN. No.

Question. You say he has given them to the United States?
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Mr. BucHEN, Effective five years from now.

Question. Why are they going to be destroyed after five years?

Mr. BucHEN. Well, maybe they never should have been made in the first place.
This was his desire and I think it is consistent with the fact that these
matters do involve conversations with people who had no realization that their
voices were being recorded.

As an old spokesman for the right of privacy, I think there is considerable
merit for putting these in a separate category from documents.

Question, Mr. Buchen, was any consideration given to the right of history?

Mr. BucHEN. I am sure the historians will protest, but I think historians
cannot complain if evidence for history is not perpetuated which shouldn’t have
been created in the first place.

Question. Is there anything he can keep, or intends to keep?

Mr. BuoHEN. I am sure there are items in the documents that he would intena
to keep. Of course, it would involve family letters, things of a highly personal
nature.

Question. Mr. Buchen, if it is Mr. Nixon’s desire to destroy the tapes after
ten years, wounld it not be logical to assume he will destroy them after
five years?

Mr. BucHEN. That is his option, order them destroyed.

Question. What about the gift option? The tax deduction option?

Mr. BucHEN. I am not his tax lawyer and it seems to me if you give a gift
with instructions that the items have to be dest royed, that the gift immediately
loses its value, so I would think it would be very questionable,

[For immediate release]
September 10, 1974.

OFFICE OF THE WHITE HOUSE PRESS SECRETARY
PrEss CONFERENCE oF PHILIP BUucHEN, COUNCIL TO THE PRESIDENT

THE BRrIEFING RooM
At 12:49 P.M.

Mr. HusueN, As T announced earlier, Mr. Philip Buchen, the Counsel to the
President has agreed to come back out here today to answer some of the
questions you have.

Let me say we are going to give them 60 seconds to get some photographs
and then they will go away. [Laughter)

Let me say at the outset that the document that is about to be handed out
is embargoed until the completion of the briefing.

This is a follow-up, of course, of the meeting we had on Sunday. And at that
time someone asked the question about the disclosures made to me by Special
Prosecutor Jaworski to the areas of investigation in which his special force was
engaged.

And my answer was that the question asked him was: “What matters could
arguably invoke further steps ?"

And I reported that it read like a list from one of YOUr newspapers.

You have now before you the document that was furnished to me and,
although the copy of the Special Prosecutor's memorandum from Henry Ruth
to the Special Prosecutor dated September 3, 1974, on the subject of Mr, Nixon
was sent to me in confidence, Mr. Jaworski has since advised me that, if I
were willing to assume the responsibility for its release, he would raise no
objection to my doing so,

However, he cautioned that in the event of its release, he would expect that
it be made available in its entirety, including the first and last paragraphs of
the memorandum, and I quote that the first paragraph reads:

“The following matters are still under invest igation in this Office and may
prove to have some direet connection to activities in which Mr. Nixon is
personally involved :”

At the conclusion of the memorandum Mr. Ruth, in reporting to Mr. Jaworski,
wrote :

“None of these matters at the moment rises to the level of our ability to prove
even a probable criminal violation by Mr. Nixon, but I thought you ought to
know which of the pending investigations were even remotely connected to Mr.
Nixon. Of course, the Watergate cover-up is the subject of a separate memo-
randum.”
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Now I will try to field any questions. !

Question. Tell us about considering pardons for everybody involved in Water-
gate?

Mr. BucHEs. I am not involved in that matter.

Question. Well, who is?

Mr. BucaExs. I said at the time of the last press conference to my knowledge
no thought was being given to that and I have not been called in to do any part
of the study so far. 1 assume I will be.

Question, Who is at this point? Who is considering this, the President?

Mr, BucHEN. The President made the statement. S

Question. Mr. Buchen, can you tell us if anyone tried to persuade Mr. Nixon
to confess guilt prior to the granting of the pardon by President Ford?

Mr. BucHEN. No. Mr, Miller, at the time that I informed him that the Presi-
dent was considering a possible pardon for Mr. Nixon, was told by me that 1
thought it would be very beneficial in the interests of the country, in the inter-
ests of the present Administration and in the interest of the former President,
that as full a statement as possible should be issued by Mr, Nixon but that 1
had been told that that was not a condition to the consideration of the pardon.

Mr. Miller at that time assured me that he agreed with me that such a state-
ment should be forthcoming from his client.

Question. Mr. Buchen, I was wondering, if, as the President's legal counsel,
would you advise that the President in this study about the possibility of giving
amnesty to all the Watergate people, that excluded from the people doing the
study should be all Nixon holdovers? Would you advise, or do you think it is
reasonable for Nixon holdovers to participate in a study of possible amnesty
to all Nixon defendants?

Mr. BUcHEN. I think that is a decision the President will have to instruct
me on.

Question. How would you advise him ? Did you finish your answer to the earlier
question?

Mr. BucHEN., I was finished.

Question. Could I follow-up then, sir? Did the former President balk at this,
was there negotiation on what finally came out in his statement afterwards?

Did you see that statement, sir, or did anyone else in the White House see it
prior to its issuance?

Mr. BucHEN. When Mr. Becker came back from San Clemente, he was able
to report the substance of the statement that he thought would be forthcoming
after the announcement was made,

But we did not have the statement in the form in which it was ultimately
delivered.

Question. Are you satisfied that this was as full a statement as possible com-
ing from the former President?

Mr. BucHEN, That is something that I think would require going into the
former President’s mind. Obviously, if you do not condition an act of mercy on
the recipient of the mercy doing anything, you are not in a position to do much
bargaining.

Question. Mr. Buchen, did Mr. Becker go to San Clemente with a much
gtronger statement, or a statement—

Mr. Bucuaen. He had no statement in hand.

Question. You say he came back with a statement—he reported the substance
of the statement he thought would be forthcoming. Was that substance substan-
tially different from the statement that was then issued?

Mr. BucnEN. No, the essential feature was the statement that the President
believed he had not acted decisively and forthrightly in respect to the Watergate
once it became a judicial proceeding and the regret for having done wrong was
in the report that Becker gave us.

Question. Was it your hope or intention early in those negotiations to get Mr.
Nixon to agree to a statement in which he admitted his own personal wrong-
doing and involvement in the Watergate cover-up?

Mr. BucHEN. Again T had to rely on what Mr. Miller believed would be in the
best interests of his client and the country, because I had no authority to extract
a statement of my own making.

Question. Not what was in the former President’s mind, but what was in your
mind? Do youn think that the final statement met the standards that you and
Mr. Miller discussed at the meeting? i

Mr. BucHEN. Well, I think they did, because, as some of your papers have
already suggested, the very fact that a man accepts a pardon does imply that
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he believes it is necessary for him to have that pardon, or that it is useful for
him to have that pardon.

And there aren’t many instances in which it is useful to have a pardon unless
there is a strong probability of guilt.

Question, Mr. Buchen, do vou think that ¥you and President Ford misread the
public’s acceptance of the terms of this pardon and the acceptance in Congress?

Mr. BucHEN. Well, I was not doing much reading on the outside as to what
might happen. That was really outside my bailiwick, so I cannot tell you,

Question. Mr. Buchen, do you and the President hope that the former Presi-
dent will at some time, perhaps in the near future, release some kind of formal
statement detailing further his connection with Watergate ?

Mr. BucHEN. I have not given that any thought and I assume that would be
entirely up to the former President.

Question. Mr. Buchen, you were involved in the pre-aceession negotiations and
pre-transition operations of the Ford Administration. Was there at any time any
discussion between any high-rankin g member of the Ford group and any member
of the Nixon group as to the possibility of a pardon for Nixon in advance of his
leaving office ?

Mr. BucHEN. I answered that question Sunday and, to my knowledge, there
was absolutely none and it never came up as a matter to be discussed by the
transition team. And I think I participated in virtually all meetings of the
transition team.

Question, How about between Ford and Nixon alone?

Mr. BucHEN. I don’t believe so.

Question. Can you find out definitely whether there was no deal before Nixon
left office ?

Mr. BucHEN. Well, I know the man in the President’s office quite well and I
¢an assure you he did not make a deal. T know him that well.

Question. Mr. Buchen, he assured us in a press conference it would be untimely
to do such a thing, and he assured us when he was nominated for Vice-President
that the American people would not stand for it. Can you give us an explanation
of this?

Mr. BUoHEN. Let's take the first; the matter of untimeliness seems to me to
involve a debate that really makes little sense, because a man who had to con-
sider whether or not to grant a pardon, it seems to me, has to consider the fact
that if a pardon is desirable, the earlier it comes, the better.

It is like making a man walk a plank. You wait until he takes the first step.
You wait until he gets to the middle of the plank. You wait until he jumps off
the end, and then dive in to rescue him, I think it represents—let me put it this
way. I don't think an act of mercy can ever be untimely, and it certainl ¥ becomes
less merciful if you postpone the agony.

Question. Mr. Buchen, in that statement, you are suggesting that the former
President was going to go off the end of the plank?

Mr. BucHEN. I think there was a strong possibility.

Question, When Mr. Becker was out at San Clemente, did he discuss in the
President’s presence what the President might say in a statement, and did the
President get angry at the suggestions that he admit guilt ?

Mr. Bucugxs. I think those negotiations were entirely with Mr. Ziegler, so I
don’t think we have any knowledge of what the President—

Question. The New York Times states this morning as I quoted it. You better
clear up what you mean by “walking the plank:" do you mean suicide or going
to jail?

Mr. BucHEN. No, as I understand “walking the plank,” it is because the man
has been convicted of some crime that offended the master of the ship, or not
convicted, say indicted,

Question. What about the question of health: Mr. Buchen, how did that figure
into this decision ?

Mr. BucHEN. I don't know because I wasn't party to any of the investigations
or discussions, if there were any, about the former President’s health.,

Question, Did you say Mr. Becker at no time spoke to Mr. Nixon in San
Clemente ?

Mr. BucHEN. I didn't say that.

Question, T thought you said the negotiations were entirely with Mr. Ziegler?

Mr. BUcHEN. T don't know whether there were negotiations but the matter of
the content of the President’s statement, which he contemplated giving when
the pardon was issued, was dealt with entirely through Ron Ziegler. The only
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face-to-face matters taken up with the former President dealt with the manner
of managing and disposing of his papers and tapes,

Question. Mr. Buchen, did Mr. terHorst ask you on Friday whether Mr. Becker
was involved in discussing a pardon with the former President during his trip
to California, and if he did, what did you tell him?

Mr. Bucuen. Well, we better clear that one up.

Jerry terHorst reported to me that someone had observed Benton Becker
and Jack Miller in the area of San Clemente. Jerry terHorst asked me what
the purpose of my having sent Benton Becker out to San Clemente was, and I
said that the purpose was to take a document that had been prepared in rough
draft before he left Washington, had been prepared by Mr. Miller, which related
to the management and diposing of the tapes and records.

However, we objected and wanted changes in those documents, partly because
we were concerned as to the practicality of some of the proposals made insofar
as they involve the Administrator of the General Services Administration.

The matter is very complex, as you see, S0 1 sugegsted, when Mr, Miller said
he would have to go and discuss the terms of that document with his client, that
Mr. Becker go along, so that there would be a way that Mr. Becker could
be on hand as changes, additions or whatnot were proposed and so that he
would be available to report back to me on the progress of the negotiations. That
was the purpose of the assignment,

Question. We specifically asked you if Mr. Becker was out there engaging
in pardon negotiations?

Mr. Bucngs. There were no pardon negotiations, that is the point.

Question. Anything at all? You sent him out with instructions to say that the
President had this under consideration? Would you answer my question, please?

Mr. BucHEN. Mr. Miller knew that the pardon was under consideration, and
he eould report to his elient. It was not necessary for Mr. Becker to do anything
in connection with the pardon.

Question. Didn’t Mr. Becker take out a copy of the proposed pardon?

Mr. BucHEN. Yes, he did. It was a draft that he and I had worked on very
hurriedly Thursday afternoon before he had to leave on the plane. I said,
“Benton, you are going to be five hours on that plane, take a copy along, keep
working on it, I don’t think it is in the form we want to submit to the President
for his consideration. Take it along and work on it."”

Question. You didn't tell Mr. terHorst that?

Mr. Buonen. No, T will explain; as you may appreciate, being counsel to any-
one, or lawyer to anyone, imposes certain restrictions, and T believe, on this
matter, T was under complete restriction as a lawyer to the President not to dis-
close what I was doing for the President on a matter that he regarded as highly
confidential.

Question. Did the subject of pardon ever—Would you say that you misled
Mr. terHorst on Friday #

Mr. BucHEN. Let me put it this way ; I ean see how he could have been mislead.

Question. Can you see how he could have been misled?

Mr. Bucnen. No, I can see how he could have been misled. T don't say he conld
not have been. After all, if you get a question, why is a man whom you have sent
to San Clemente there, and I give him an answer, I can see when he in turn and
to respond to the man, or the reporter making the inquiries, that he wounld inject
a negative, was he there doing anything else. And I assume that Jerry said, “Well,
as far as I know he wasn’t,” because I had not told him he was doing anything
else.

Question. Did you tell him he wasn't out there discussing the pardon?

Mr. Bucuaen. Oh, no.

Question. Why was it something you couldn’t talk about?

Mr. BucHEN. I could talk about the negotiations on the tapes.

Question. When he asked you about the pardon?

Mr. Bucuex. He didn’t ask me about the pardon.

Question. What was the precision of language used in President Nixon’s
statement?

Mr. BucHEN, Let me get the question.

Quesition. What was the need for the secrecy in the negotiations, whatever
they were?

Mr. BucHEN. In the course of any client and attorney relationship, usunally
until something happens, you are under obligation not to disclose the
conversations.
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Question. T mean, what was the need for secrecy about the fact that a pardon
was being considered, generally, not Jjust your conversations with the President?

Mr. BucHEN. Well, generally, that was the President’s decision and not mine,
I was just bound by my client-attorney relationship.,

Question. Mr. Buchen, if Mr. Becker knew all about the pardon, the President
seemed to trust him with that information, yet he didn’t trust Mr, terHorst with
that information? Or you didn’t trust Mr. terHorst with it ?

Mr. BucHEN. I had no power to subdelegate in passing information. The first
question is why didn’'t the President trust Mr., terHorst to have the information
at the same time I got it?

Question. No, I mean Mr. Becker. You are talking about the attorney-client
relationship, which involves you and the President; Mr. Becker is someone out-
side that relationship, yet he knew about the pardon because he was working
on the pardon agreements,

Mr. BucHEN. No, he had the same relationship that I had in terms of his being
a lawyer and working under my supervision as a lawyer for a client. As in a
law office, if a client comes into an office and the lawyer assigns a law partner to
work on it, the obligation extends to the other lawyer as well as the original
one,

Question. Can you be forthright with us on what is Your adviee to the Presi-
dent on pardoning other individuals associated with the—

Mr. BucHEN. I have not given him any advice,

Question. What would be your advice ; how do you see the issue?

Mr. BucHEN, I haven't even had time to study it.

Question. When did the President's other advisers find out that the pardon
was under consideration or was to he granted, and did they agree with it when
they found ont about it? And did yon?

Mr. BucHEN. I was in the room at the time when certain advisers were told
about it on Friday before Labor Day, but I don’t feel free to report their reactions.

Question. Can you tell us what role General Haig played in this granting
of the pardon? He was in on all of this all the time, wasn't he? Was he recom-
mending a pardon during this period ? What was the question ?

Mr. BucHeN. I was asked that question last night and T can tell you that
every occasion when I was present when the subject was raised and General
Haig was there, he took an absolutely neutral stand.

Question. Did yon say you are not part of the study for the other Watergate
defendants? Can you tell me when you became aware that that study was in
the works?

Mr. BucHEN. I learned from Mr. Hartmann and Mr. Hushen that this matter
was brought up at the early morning conference,

Question, Who brought it up? Today for the first time? Did Yyou say there was
A connection between the pardon for the others and the reaction against the
pardon for Nixon? And secondly, if you are the President's lawyer and you are
not working on it, who is?

Mr. Bucnex. Well, T don't know, Ron. I really don't.

Question. What about the first part of that question; is he trying to dampen
down the reaction by giving out pardons to the others?

Mr. BucHeN, Well, T don't interpret studying a pardon as predicting what the
results wounld be.

Question, Mr. Buchen, as a lawyer, can you see a distinetion between a Presi-
dent granting a pardon to a former President and granting pardons or not
granting pardons to former subordinates for involvement in the same illegal
acts?

Mr. BucHEN. Well, there certainly is a distinetion. T will later have available
for distribution—becanse 1 don’t think there will be many questions on it—
a4 memorandum, a copy of a memorandum that Mr. Jack Miller prepared for
the Special Prosecutor in which he rather carefully documents the reason why
the situation of his elient is distinguishable from the situation of anybody else's
remotely involved in the acts, or Watergate-related events,

You will remember 1 quoted a letter from Mr. Jaworski who did say he thought
there was a distinetion,

Question. Phil, could I ask you this question: Does not the mere fact that
the White House has made a statement saying that pardons for all Watergate
defendants are under study, does that not intrude upon the judieial process to
the point that the trial for the Watergate defendants, the trial for September 30,
is somehow intruded upon and interfered with by this statement?
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Mr. BucHex. Well, I don't think so. You see, after all, the fact that there can
be a pardon hangs over the trial of anybody. That is not a unique situation. The
power to pardon exists in the Federal Constitution and I believe in every State
Constitution.

Qusetion. This is n matter of great and intense national interest. It is not like
the case of any defendants. This is a case of specific defendants that have been
involved in a great national drama or what have you, so it is a different case,
is it not?

Mr, BucHEN. Yes, but the Presidential pardon power, as well as that of a
Governor of a State, hangs over the judicial process all the time.

Question. What purpose was served by announcing this morning, or authorizing
Jack Hushen to announce it this morning?

Mr. BucHex. Well, I was not party to that determination so I can’t tell you.

Question. What purpose was served by announcing the Jaworski letter on the
ten points?

Mr. BucHEN. Well, as 1 indicated, it was given to me on a confidential basis.
The comments that have been made around town is that there was not a con-
sideration given of what was, what someone else called “are there any possible
time bombs”, and we felt that it would be in the interest—provided Mr. Jaworski
consented—that we do provide you with the information on which the President
in part acted before he decided to grant the pardon.

Question. In this study that is being undertaken, sir, what is your under-
standing of the philosophy behind it—that families of all Watergate defendants
have suffered enough, or what other considerations?

Mr. BucreN. I can't go beyond the statements Jack gave you. That is all
I know.

Question. Where did it first come up? Where did this subject of possible
clemency for all other Watergate defendants first come up? You didn't make
that ¢'ear. You said “an early morning conference".

Question. What morning?

Mr. Bucugx. This morning.

Question. What were the circumstances?

Mr. BucHEN. I don’t know except it was reported to me by Mr. Hartmann and
Mr. Hushen that it was raised this morning.

Question. Where?

Mr. BuonEN. | assume with the President. I don't know the circumstances.

Question. Is this a reaction, Mr, Buchen? Is this consideration of the study,
consideration of pardons, and the announcement of this study, is this a reaction
to the popular outery against the pardon of the former President?

Mr. Bucnges. 1 don’t think so because the faect that two people are brought
into his confidence this morning and that confidence has been shared with you
today, doesn’t mean that that is when the thought came.

I explained on Sunday when the question was asked me as to whether any
thought was given to the way in which the pardon power might be exercised,
if at all, respecting other people involved, T said that to my knowledge—mean-
ing that as far as I knew—no thought had been given. But that didn't mean
that the thought processes weren't going on unbeknownst to me or unbeknownst
to the people who got the reports this morning.

Question. Mr, Buchen, in going back to my other question, you said mercy
is never untimely. Was the President not merciful ten days ago when he said
it would be untimely, and was the President lacking in mercy when he told the
committee that the American people wouldn't stand for it?

What caused him to be suddenly merciful? Could you tell us what happened?

Mr. BucHEN. I wish you would come up here and explain the theory of mercy.
You can probably do a much better job than I can.

But let me tell you, it is not whether to be mereiful, but how he eould be merci-
ful, and 1 do not think he was aware that he could act before there was any
formal indictment when he made his statement before the press.

Question. Wasn’t the President briefed on that very point before the news
conference? Wasn't he briefed that there would be a question on pardon and this
was a policy adopted?

Mr. BucHEN. That is right.

Question. Why was that policy changed, that there would be no pardon until
there was due process?

Mr. BucHeN. You have lost me, I am sorry.

Question. He announced a policy at that news conference and you say he was
briefed on that policy.
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Mr. BucHEN. He said that he would make no commitments, His intention then
was to make no commitments on the pardon until something had been brought
to him.

Question. Why was that changed?

Mr. BucHEN. Well, because after the conference, I assume he reflected on the
matter, and then asked me to find out whether or not he conld move quicker than
he had indicated at the press conference,

Question. Did you brief him prior to the news conference that the best policy
was for him to wait until there was S0me——

Mr. BucHEN. No, I did not.

Question. With whom was he in touch with at that point? Can you tell us who
he consulted between Wednesday and Friday when he asked you to begin your
research into precedents?

Mr. BucHER. 1 have no notion ; I really don't, Pete.

Question. What is your understanding of the investigation status referred
to in the memo? Is Jaworski going on in his investigation of these points? Is he
going to furnish material to the publie?

Mr. BucHEN. I know nothing more than what is in the memorandum.

Question. The Watergate cover-up, it says, is the subject of a separate
memorandum. Has that memorandum reached yon?

Mr, BucHEN, It has not.

Question. Do you know what it concerns ?

Mr. BucHEN. I can imagine what it concerns,

Question. Does it indicate to you, as a lawyer reading this, that that number
one is ongoing and unlike this listing of ten points which according to the memo
may prove to have some connection, but then says there is no point we can prove
regarding Mr. Nixon—does that indicate to you that it is a different story entirely
when it comes to the cover-up?

Mr. BucHEN. As you know, this memorandum was issued before the pardon, so
I don't know what the effect of the pardon has on the investigation referred to
in the last paragraph.

Question. You must have had some indication from the Special Prosecutor
where he stands with regard to the cover-up investigation.

Mr. BucHeN. I do not.

Question. In preparing your advice for the President, did you address at all
the time element of granting this pardon, with specific reference to the pos-
sibility that the Watergate cover-up trial might be affected since the Jury had not
been sequestered?

Mr. BucHexN. I did not discuss that with the President, but I understand, of
course, that, one, it is not certain the jury would be sequestered, T assume it is
available to the attorneys for the defendant to waive any such request; and,
second, I am not sure that a story like this could possibly have been kept from
the jury however tightly sequestered.

Question. Mr. Buchen, did you get from Mr. Ziegler or from Mr. Nixon, either
after Mr. Becker returned here or while he was there, some sort of commitment
that the President would not in the future make statements protesting his
innocence ?

Mr. BucHEN. We did not.

Question, Mr. Buchen, are you saying that the President did not know or
understand at the time of the August 28 press conference that the pardoning
power could be exercised before indictment or conviction ?

Mr. BucHEx. 1 certainly had not so advised him, and he had not asked my
advice.

Question. You didn’t say that? Do you have reason to believe that, that he
didn’t believe he could move before the indictment was voted?

Mr. BucHEN. That I don’t know. I didn't ask him,

Question. You so far have not given us any explanation for why Mr. Ford
changed his mind after that press conference with the possible exception of his
receiving this documentation of the investigation.

Does that mean that the investigation turned out to be so serious that he
thought the former President wouldn’t withstand it ?

Mr. BucHEN. No: T think more significant than that was the advice that I
reported Sunday, namely, that before there could be a trial, there would have to

be a delay of a year or more, and I think that was the matter that concerned
him most,




185

Question, Don't many trials take a year or more to come to the court or to
settle? And why is Mr. Nixon to be treated any differently in this respect than
anyone else?

Mr. Bucuex. Bvery defendant under the law is entitled to a prompt trial
provided he can have a fair trial by an impartial jury.

Question. When did you advise the President of the long delay of-nine months
or a year? Was that after the press conference?

Mr. BucHEN. He asked me after the press conference, or that Friday, to find
the answer. So apparently someone had told him that that probably would be the
rse.

But he wanted his own lawyer to ask the Special Prosecutor who would be the
best judge, of how long it might take, and that is the reason I went to
Mr. Jaworski, so we would have an expert opinion.

1 don't elaim to be an expert. On the other hand, I have read the cases that
are cited by Mr, Nixon's own attorney who makes the same arguments very
effectively in a memorandum that you can all take back to your legal counsels,
because I don’t think you want to read it all.

Question. However you did know that indictments could be very quick, the
question of laying out the charges on the public record would not have taken
very long—maybe a month ; is that correct?

Mr. BucHEN. As you know, the word came out that the former President—then
the President—was about to be named as an unindicted co-conspirator, so the
indictment involves—that involves the defendants, involves probably everything
that involves Mr. Nixon alone.

Question. But it is not the same, really.

Mr. BucHEN. I think it is pretty good evidence of what that jury intended to
do and would have done if there had not been a pardon.

Question. Was consideration given to the timing of when this jury would have
done this, vis-a-vis the November elections?

Mr. BucnEgx. It had nothing to do with the elections. However, it was evident
it was the President's decision to grant a pardon before the indictment. He
would have to act fairly soon because it was not possible, of course, to grade the
Grand Jury in the time it would act.

Question. May I clear up a question here?

Mr. BucHEN. Let me get Phil first.

Question. In view of the last sentence in this memoradum, didn’t you have any
qualms about whether you conld give the President full legal advice on what he
could do? When it says here there are other matters and other memoranda
which you have not seen, how could yon give the President full advice on what
he could do on the pardon in view of that?

Mr. BucHEN. Well, we believed, of course, that the evidence before the House
Judiciary Committee on this very point that resulted in the article that brought
a unanimous vote ultimately, and based on particularly the June 23 tapes, gave
every indication of what was involved in the alleged Wiatergate cover-up and we
didn't think we needed to know any more than that.

Question. 1 think my notes are correct, that is, you told us earlier, “I do not
think (the President) was aware that he could grant a pardon before the
indiectment when he made his press conference statement.” Is that right?

Mr. BucHEN. As far as I know. I don’t believe that he was or that he under-
stood what, if any, problems—I am talking legal problems, now—would arise if
he acted before indictment,

Question. The President seemed to say in his news conference that he wouldn't
act on the pardon until after an indictment and your explanation, that there
would be nine months or a year, perhaps longer, before a trial, doesn't really
go to the question of why he changed his mind about waiting until after an
indictment to act on a pardon.

Mr. BucHEN. Well, I guess all I can go back to is my own analogy. If you are
going to—if you do come fo the conclusion you ought to consider merey, it doesn’t
seem to be very relevant to consider what other steps you ought fo require the
man to whom you are granting mercy must take,

Question. And at the news conference he had not made up his mind yet?

Mr. Buenes. He had not made up his mind.

Question. You are saying the main reason he changed his mind was because
somebody told him there would be this long delay and he asked you to check it out
and you did. And then he decided to grant the pardon? Did someone decide that
the long delay would wreck Mr. Nixon's health?
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Mr. BucHEN. Not that T know of.

Question. Has there heen any discussion about the former President not wish-
ing to testify or be a witness?

Mr, BucHEN. Well, he is under subpoena so he has no choice.

Question. 1 know, but if you are considering pardons, if there is consideration
for others, that would spare the former President from testifying, is that part
of this study ?

Mr. BUCHEN. I have not seen the study, so I don’t know,

Question. In your discussion of the COVEr-up memorandum a moment ago, you
said the June 23 tapes told you everything you needed to know about that.

Mr. BucHEN. 1 didn’t say everything. 1 also said the findings of the House
Judiciary Committee,

Question, Right, and earlier he spoke of the necessity, the acceptance of the
pardon, the necessity for the pardon. Did this mean that you and the President
in offering this pardon to the President, would make a presumption of guilt?

Mr. BucHEN. First, take the “you” pronoun out of that and perhaps I ean
answer it. I did advise the President that 4 pardon could be characterized as
implying guilt on the part of the person who was pardoned because there is no
other reason for granting a pardon. But that did not deter or affect his deter-
mination to act when he finally made up his mind to do so.

Question, From the perspective of the person who accepts the pardon, does
the acceptance of the pardon amount to a taeit admission of guilt ?

Mr. BucHEN. You can so accept it. The question never came up. I couldn’t find
in any cases where that question was litigated, go T can't give you any authority.
But it just takes common sense and logic to reach that econclusion.

Let's have one of the women.

Question. Thank you.

Throughout this, we have heard solely about the consideration of an indict-
ment and the lengthy period of time between indictment and trial, Did you try
to determine from Mr. Jaworski the possibility of a plea from the former
President? Now faced with the prospect of a multicount indictment, as he was
and as I am sure Mr, Miller advised him, it seems extremely likely there might
have been a plea far sooner than there would ever have been an indictment and
trial. Did you ask for any timing on this, and if not, why naot ?

Mr. Bucues, I did consult, of course, with Mr. Nixon's Attorney, and I was
pretty sure from what he told me that in his mind there would never be a plea,

Question. There would have been a trial then: you are saying he would have
gone the whole route had he not been pardoned?

Mr. BucHEN. I believe so.

Mr. HUSHEN, Let's take two more questions. We been out here for forty-five
minutes. Two more questions.

Question. Maybe you have answered this; why did President Ford want merey
for Richard Nixon?

Mr. BucHEN. Because T think he truly believed it would be in the best inter-
ests of the country.

Question. Mr. Buchen, if you are done with that answer, T would like to ask
you, as a lawyer, do you think it not fair and proper that, if the President con-
siders amnesty or granting a pardon for persons convieted for or indictments
for burglary, perjury, econspiracy in Watergate related crimes, that he should
give equal consideration to pardoning other persons indieted or convieted of
burglary, perjury or conspiracy in non-Watergate related crimes?

Mr. Bucnexs, I wish I were a better student of the ethics or morality of
mercy, but I believe a representative of the clergy would substantiate my re-
marks that, throughout our religious history—and T don’t mean just the Christian
Religion—there has always been a separate category of mercy that we know has
never been equally dispensed and we know that it is an act of grace that is
many times inexplicable,

I am sure all of us in the room have sought mercy on matters that we wanted
to blame ourselves for, or some adverse consequences, and we didn't always get
mercy.

Merey seems to work in very unequal fashion. That is a poeint on which Jerry
terHorst and T have disagreed. He has a notion, as he said, that mercy shonld
he dispensed with in the same even-handed fashion as we would like to see justice
dispensed.

But, I believe history tells us merey doesn’t work the same way.

Question, Mr. Buchen

Mr. HusHEN. Thank you, Ladies and gentlemen.

Question. Mr. Buchen, is there any limitation on the power of pardons?
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Mr. Bucugs. I refer you to——

Question, Is there any limitation on this at all?

Mr. BucHEN. I refer you to the Constitution.

Question. Is there anything he could do that was more than this?
Mr. BucHEN. No, not that 1 could find in the Constitution ; no.
The Press. Thank you.

End (1:37 P.M. EDT)

TuE WHITE HOUSE,
Washington, September 23, 1974.

Hon. Wirtiam L. HUNGATE,
Ohairman, Subcommittee on Oriminal Justice, Committee on the Judiciary, House
of Representatives, Washington, D.C.

DeAR MR, CrAIRMAN : It has been called to my attention that a subsequent let-
ter of yours to me dated September 18, 1974, refers not only to H. Res. 1367, but
to an additional resolution int roduced by Representative Conyers, H. Res. 1370.
Please be advised that the response of September 20, 1974, concerning H. Res.
1867 is also applicable to H. Res. 1370.

Sincerely,
GeraLd R, Forb.

Tae WHITE HOUSE,
Washington, September 2}, 1974.
Hon., WILLiAM L. HUNGATE,
Chairman, Subcommittee on Criminal Justice, Commitlee on the Judiciary,
House of Representatives, Washington, D.C.

DeAR MR, OHAIRMAN : The President has asked me to reply to your second
letter to him of September 17, 1974, which concerns the disposition of tapes and
doecuments compiled by former President Nixon and currently within the custody
of the Federal Government.

These materials, as you know, are the subjects of various subpoenas and court
orders and of requests for disclosure by the Office of the Special Prosecutor.
As a result, no further action is being taken to affect the disposition of such
materials until after the issues raised by the pendency of the subpoenas, court
orders, and Special Prosecutor’s requests are resolved. The period of time involved
in resolving such issues will of itself operate to assure adherence to the request
in the second paragraph of your letter.

I shall, of course, keep you informed, if you desire, of any later developments
which could lead to a change in the present sitnation.

Sincerely yours,
PaiLie W. BUCHEN,
Counsel to the President.

W ATERGATE SPECIAL PROSECUTION FORCE,
U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., September 24, 1974
Hon. WiLLiaM L. HUNGATE,
Chairman, Subcommittee on Oriminal Justice, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DEAR Mi. CHAIRMAN : This is to reply to your letter of September 17. In your
letter you request that this office take all necessary steps to ensure that the tapes
and documents compiled by former-President Nixon relating to the Watergate
matter remain in their present location until Congress has had an opportunity
to consider various legislative proposals submitted to deal with these issues.

We have formally requexted that the Administration take no steps to disturb
the present location or enstady of the tapes and documents produced during Mr.
Nixon's Presidency and sperifically have asked that no steps be taken to imple-
ment the letter agreement letween the former President and the Administrator
of General Services which would transfer the custody and location of these
materials. We have been given assurances by the Counsel to the President that
this request will be respected and that no further change in the status of these
items will be made pending further discussions about our need to protect our
interests.

We remain ready to cooperate with the Committee in any way appropriate.

Sincerely,
LEoN JAWORSKI,
Special Prosecutor.




SEPTEMBER 25, 1974.
President GErarp R. Forp,
The White House,
Washington, D.C.

DeAr Mg. PresmENT: I am in receipt of your letters dated September 20, 1974,
and September 23, 1974, responding to my letters concerning the priviliged resoln-
tions, H. Res. 1367, and H. Res. 1370, introduced by Representative Abzug and
Conyers, respectively, A review has been made of the documents accompanying
your letters of September 20, 1974, for the purpose of determining whether you
and members of your staff’s prior statements concerning the pardon of former
President Nixon are responsive to the questions posed in the privileged measures.

Due to the difficulty in determining which portions of these statements you
mean to apply to each specific question, I respectfully request that you respond
individually to each inquiry and that your responses be forwarded to the Sup-
committee on Criminal Justice by the close of business on Thursday, September
26, 1974.

In addition, I further respectfully request, after having consulted with the
bipartisan membership of the Subcommittee on Criminal Justice, that Philip
Buchen, Counsel to the President, or someone with equivalent knowledge of the
circumstances surrounding the pardon of the former President, appear and testify
before the Subcommittee on Tuesday, October 1, 1974,

Respectfully,
WitriaM L. HUNGATE,
Chairman, Subcommittee on Criminal Justice.

Tre WHITE HOUSE,
Washington, SBeptember 30, 1974,

Congressman WiLLtAM HUNGATE,
U.8. House of Representatives, Washington, D.C.

DEAR BrLL: This is to advise you that I expect to appear personally to respond
to the questions raised in House Resolutions 1367 and 1370,

It would be my desire to arrange this hearing before your Subcommittee at
a mutually convenient time within the next ten days.

Thank you for your help and assistance in this matter.
Sincerely,

GERALD R. Fonp,

WasHINGTON, D.C.,
OoToBER 7, 1974.
President GErALD R. Forb,
The White House
Washington, D.C.

DEeAR Mr. PResIDENT: You are aware that certain questions posed in the resolu-
tions of inqury, House Resolutions 1367 (Abzug) and 1370 (Conyers), now pend-
ing before the Subcommittee on Criminal Justice provide for the produection of
tapes, transeripts, notes, reports, statements or other documentary informa-
tion. For example, in the instance of questions two, eight, and ten of House Res-
olution 1367, specific requests are made for the production of certain documents
and tapes, where available. To the extent relied on in arriving at the responses
to the questions propounded in these two privileged resolutions, the Subcom-
mittee requests that such documents and tapes, if available, be forwarded to the
Subcommittee for review prior to your appearance.

Furthermore, there may be additional documentation that., while not specifi-
cally requested by the resolutions of inquiry, would be helpful to the Members
of the Subcommittee in preparing for your forthcoming appearance before the
Subcommittee, For example, in the instance of question five of House Resolution
1367, a request is made for any facts and legal authorities provided you by
Attorney General Saxbe or Special Prosecutor Jaworski. If any of the informa-
tion was forwarded to You in written form, it would bhe appropriated if you make
it available to the Subcommittee prior to your appearance.

ully,
Wirriam I.. HUNGATE,
Chairman, Subcommittee on Criminal Justice.




Tue WHITE HOUSE,
Weshington, October 15, 1974.

Hon. WinLiam L. HUNGATE,
Chairman, Subcommittee on Criminal Justice, Committee on the Judiciary,
Hmm:«- of Representatives, Washington, D.C.

DeAR M. CHAIRMAXN : The President has asked me to reply to your letter to
him of October 7, 1974,

In your letter you have requested, in advance of the President’s appearance
on October 17, 1974, copies of documentation to the extent relied on in arriving
at responses to the questions in the two proposed resolutions of inquiry, H. Res.
1367 and H. Res. 1370.

In vour first paragraph you refer to questions by number which specifieally
call for producing certain documentation if it exists, namely two, eight, and ten of
H. Res. 1367. However, question two deals with matters not within President
Ford's knowledge or awareness and, in any event, if any discussions covered
by the question took place, they could not have been and were not a factor in his
decision to pardon the former President because he was not aware of them.
In the cases of the other mentioned questions, no documentation is involved
in the answers of the President.

In the second paragraph you refer to possible documentation not specifically
requested by the resolutions of inquiry, but, as I understand your letter, which
is directly related to such questions as number five. In that connection, docu-
mentation was supplied to you with the President’s letter of September 20, 1974.
In addition, there are now enclosed :

copy of a letter from Special Prosecutor Jaworski to me dated September 4,
1974 (a portion of this letter was quoted by me to the press on September 8, 1974,
but the enclosure provides the full text.)

copy of a memorandum furnished by Special Prosecutor Jaworski, which had
been prepared for him by Deputy Special Prosecutor Henry Ruth under date of
September 3, 1974, which was released from the White House on September 10,
1974.

This is the only information supplied in written form to the President which
relates to questions such as five, six, or seven.

Sincerely yours,
Puarme W. BUCHEN,
Uounsel to the President.
Enclosures.

T.S. DEPARTMENT OF JUSTICE,
Washington, D.C., September 4, 197}.
PaiLir W. BucHEN, Esq.,
Counsel to the President,
The White House,
Washington, D.C.

DeAr Mz, BucHEN : You have inquired as to my opinion regarding the length
of delay that would follow, in the event of an indictment of former President
Richard M. Nixon, before a trial could reasonably be had by a fair and impartial
jury as guaranteed by the Constitution.

The factual situation regarding a trial of Richard M. Nixon within constitu-
tional bounds, is unprecedented. It is especially unique in view of the recent
House Judiciary Committee inquiry on impeachment, resulting in a unanimous
adverse finding to Richard M. Nixon on the Article involving obstruction of
justice. The massive publicity given the hearings and the findings that ensued,
the reversal of judgment of a number of the members of the Republican Party
following release of the June 23 tape recording, and their statements carried
nationwide, and finally, the resignation of Richard M. Nixon, require a delay,
before selection of a jury is begun, of a period from nine months to a year, and
perhaps even longer, This judgment is predicated on a review of the decisions of
United States Courts involving prejudicial pre-trial publicity. The Government’s
decision to pursue impeachment proceedings and the tremendous volume of tele-
vision, radio and newspaper coverage given thereto, are factors emphasized by
the Courts in weighing the time a trial ean be had. The complexities involved in
the process of selecting a jury and the time it will take to complete the process,
I find difficult to estimate at this time.
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The situation involving Richard M. Nixon is readily distinguishable from the
facts involved in the case of United States v. Mitchell, et al, set for trial on
September 30th. The defendants in the Mitchell case were indieted by a grand
jury operating in secret session. They will be called to trial, unlike Richard M.
Nixon, if indicted, without any previous adverse finding by an investigatory
body holding public hearings on its conclusions. It is precisely the condemnation
of Richard M. Nixon already made in the impeachment process, that would make
it unfair to the defendants in the case of United States v, Mitchell, et al, for
Richard M. Nixon now to be joined as a co-conspirator, should it be concluded
that an indictment of him was proper.

The United States v. Mitchell, et al, trial will within itself generate new pub-
lHeity, some undoubtedly prejudicial to Richard M. Nixon. I bear this in mind
when I estimate the earliest time of trial of Richard M. Nixon under his consti-
tutional guarantees, in the event of indictment, to be as indicated above.,

If further information is desired, please advise me.

Sincerely,
LeoN JAWORSK1,
Special Prosecutor.

MEMORANDUM

SEPTEMBER 3, 1974.
To: Leon Jaworski.

From : Henry Ruth.
Subject : Mr. Nixon.

The following matters are still under investigation in this Office and may
prove to have some direct connection to activities in which Mr. Nixon is
personally involved :

1. Tax deductions relating to the gift of pre-Presidential papers.

2. The Colson obstruetion of justice plea in the Ellsberg matter.,

3. The transfer of the national security wire tap records from the FBI to the
White House,

4. The initiating of wire tapping of John Sears.

5. Misuse of IRS information.

6. Misuse of IRS through attempted initiation of audits as to “enemies.”

7. The dairy industry pledge and its relationship to the price support change.

8. Filing of a challenge to the Washington Post ownership of two Florida
television stations.

9. False and evasive testimony at the Kleindienst confirmation hearings as to
White House participation in Department of Justice decisions about I'TT,

10. The handling of campaign contributions by Mr. Rebozo for the personal
benefit of Mr. Nixon.

None of these matters at the moment rises to the level of our ability to prove
even a probable eriminal violation by Mr, Nixon, but I thought you ought to know
which of the pending investigations were even remotely connected to Mr. Nixon.
Of course, the Watergate cover-up is the subject of a separate memorandum.

APPENDIX 2

There follows copies of all pertinent legislation introduced concern-
ing the pardon of Richard M. Nixon, former President of the United
States, the issuance of additional pardons to persons involved in
Watergate-related activities, the ability of the Special Prosecutor to
make public the information he has compiled relating to the alleged
criminal conduct of the former President. and the publie disclosure of
all Watergate-related documents and tapes which were in the custody
of the United States.
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=29 H. RES. 1361

IN THE HOUSE OF REPRESENTATIVES

Serremner 11,1974

Mr. Owexs submitted the following resolution: which was referred to the Com

mittee on the Judiciary

RESOLUTION

Resolved, That it is the sense of the House of Repre-
sentatives that Special Prosecutor Leon Jaworski—

(1) should proceed with whatever eriminal in-
vestigation and legal action he considers to be appro-
priate with respect to the conduet of Richard Nixon from
January 20, 1969, through Aungust 9, 1974, including
proceeding to any indictment or indictments which may
be justified by evidence presented to the grand jury; and

(2) should, at such time and in such manner as he
deems to be proper and appropriate, release and make
part of the public record whatever evidence he may have

in his possession with respect to the conduet of Richard




M. Nixon from January 20, 1969, through August 9,
1974.

SEC. 2. It is further the sense of the House of Repre-

sentatives that the fundamental principle of equal justice

under law will be damaged, not served, by the granting of
Presidential pardons at this time to other individuals charged
with or convicted of offenses against the United States with

respect to the Watergate matter.
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IN THE HOUSE OF REPRESENTATIVES
Serremper 12, 1074
Ms. Anzua (for herself, Mr. Baoiuro, Mr. Eisene, Mr. Hersroskr, Mr. Hecnren
of West Virginia, Mr. Dervusms, Mr. Rosextoan, Ms. Hourzmax, Mr.

Kocu. Mr. Stoxes, and Mr. Symixaron) submitted the following reso-
lution: which was referred to the Committee on the Judiciary

RESOLUTION

Resolved, That the President of the United States is
hereby requested to furnish the House, within ten days, with
the following information:

1. What are the specific offenses against the United
States for which a pardon was granted to Richard M. Nixon
on September 8, 19741

2. What are the certain acts or omissions oceurring
before his resignation from the office of President for which

9 Richard Nixon had become liable to possible indictment and
trial for offenses against the United States, as stated in your

Proclamation of Pardon?

v




9

3. Did you or your representatives have \Iu'n'Il'lr knowl-
edge of any formal eriminal charges pending against Rich-
ard M. Nixon ]il‘iur‘ to the issuance of the pardon? If 0, what
were these charges?

4. Did Alexander Haig refer to or discuss a pardon for
tichard M. Nixon with Richard M. Nixon or representatives
of Mr. Nixon at any time during the week of August 4,
1974, or at any subsequent time? If so, what promises were
made or conditions set for a pardon, if any? If so, were tapes
or transeriptions of any kind made of these conversations or
were any notes I:IRI'Itf If so, ]I](':l\l‘ [l]‘n\'hi(' such tapes, tran-
scriptions, or notes,

5. When was a pardon for Richard M. Nixon first re-
ferred to or discussed with Mr. Nixon. or representatives
of Mr. Nixon, by you or your representatives or aides, in-
cluding the period when you were a Member of Congress
and Vice President?

6. Who participated in these and subsequent discussions
or negotiations with Richard M. Nixon or his representatives
regarding a pardon, and at what specific times and locations?

7. Did you consult with Attorney General William

Saxbe or Special Prosecutor Leon Jaworski before nmking__:

the decision to pardon Richard M. Nixon and. if so, what
facts and legal authorities did they give you?

8. Did you consult with the Vice Presidential nominee,




Nelson Rockefeller, before making the decision to pardon
Richard M. Nixon and, if so, what facts and legal authorities
did he give yout?

9. Did you consult with any other attorneys or pro-

fessors of law before making the decision to pardon Richard

M. Nixon, and, if so what facts or legal aunthorities did

they give you'!

10. Did you or your representatives ask Richard M.
Nixon to make a confession or statement of criminal guilt,
and if so, what language was suggested or requested by you,
your representatives, Mr. Nixon, or his representatives? Was
any statement of any kind requested from Mr. Nixon in ex-
change for the pardon, and, if so, please provide the sug-
gested or requested language?

11. Was the statement issued by Richard M. Nixon
immediately subsequent to announcement of the pardon
made known to you or your representatives prior to its
announcement, and was it approved by you or your
representatives?

12. Did you receive any report from a psychiatrist or
other physician stating that Richard M. Nixon was in other

than good health? If so, please provide such reports.
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IN THE HOUSE OF REPRESENTATIVES
SeprEMeer 16, 1974
Ms. Anzue (for herself, Mr. Bapmro, Mr. Joux L. B rToN, Mr. Denroms, Mr.
Ereera, Mr. HecnLer of West Virginia, Mr. Herstoskr, Ms. Horrzaax,
Mr. Kocn, Mr. Rosextiar, Mr. Stark, Mr. Stoxes, Mr. SyMminaron, and

Mr. Caarces H. Winson of California ) submitted the following resolution :
which was referred to the Committee on the Judiciary

RESOLUTION

Resolved, That the President of the United States is
hereby requested to furnish the House, within ten days, with
the following information:

1. Did you or your representatives have specific knowl-
edge of any formal eriminal charges pending against Richard
M. Nixon prior to issuance of the pardon? If so, what were
these charges?

2. Did Alexander Haig refer to or discuss a pardon for
Richard M. Nixon with Richard M. Nixon or representa-
tives of Mr. Nixon at any time during the week of August 4,

1974, or at any subsequent time? If so, what promises were




made or conditions set for a pardon, if any? If so, were tapes
or transcriptions of any kind made of these conversations or
were any notes taken? If so, please provide such tapes,
transeriptions or notes.

3. When was a pardon for Richard M. Nixon first re-
ferred to or discussed with Richard M. Nixon, or representa-
tives or Mr. Nixon, by you or your representatives or aides,
including the period when you were a Member of Congress
or Vice President?

4. Who participated in these and subsequent discussions
or negotiations with Richard M. Nixon or his representa-
tives regarding a pardon, and at what specific times and
locations

5. Did you consult with Attorney General William
Saxbe or Special Prosecutor Leon Jaworski before making
the decision to pardon Richard M. Nixon and, if so, what
facts and legal authorities did they give to you?

6. Did you consult with the Vice Presidential nominee,

Nelson Rockefeller, before making the decision to pardon

Richard M. Nixon and, if so, what facts and legal authorities

did he give to you'

7. Did you consult with any other attorneys or profes-
sors of law before making the decision to pardon Richard M.
Nixon, and, if so, what facts or legal authorities did they

give to you?




8. Did you or your representatives ask Richard M.
Nixon to make a confession or statement of criminal guilt,
and, if so, what language was suggested or requested by
you, your representatives, Mr. Nixon, or his representatives?

Was any statement of any kind requested from Mr. Nixon

in exchange for the pardon, and, if so, please provide the

suggested or requested language.

9. Was the statement issued by Richard M. Nixon im-
mediately subsequent to announcement of the pardon made
known to you or your representatives prior to its announce-
ment, and was it approved by you or your representatives?

10. Did you receive any report from a psychiatrist or
other physician stating that Richard M. Nixon was in other

than good health? If so, please provide such reports.
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IN THE HOUSE OF REPRESENTATIVES
Serresmper 16, 1974

Ms. Hovrzsax submitted the following resolution; which was referred to the
Committee on the Judiciary

RESOLUTION

Whereas President Gerald R. Ford granted a full, free, and abso-
lute ]r:ll‘f'{nu to Richard Nixon ]}1‘ifil' to any indictment and
it was reported that President Ford was considering similar
pardons for the “Watergate” defendants, which would have

precluded any trial of some of them, and

Whereas these events have aroused serious public concern and

widespread public suspicion, and

Whereas it is essential to restore public confidence in the integrity

of governmental processes: Now, therefore, be if

Resolved, That it is the sense of the House of Represent-
atives that President Gerald R. Ford should make a full
and voluntary disclosure to the Committee on the Judiciary
of all the circumstances surrounding and the reasons prompt-

ing his grant of a pardon to Richard Nixon on September 8,




! 1974, and should make available for this purpose all notes,
lI“t'llI]ll'Ilf"-. tape I'l'l'lll'liill_ﬂ‘-. memorandums, and other things
in his possession or control, and the testimony of witnesses
which the Committee on the Judiciary deems necessary for
a full understanding of the facts. Such disclosure should in-
clude any communieations that took pi;u'l-. commitments
that were made, and understandings that were reached at
any time (including the time before which Gerald R. Ford
was nominated for Vice President) between Gerald R. IFord
or anyone acting on his behalf and Richard Nixon or anyone
acting on his behalf, regarding any aspect of clemency or
relief from punishment in any form, whether by pardon or
otherwise, for any wrongful acts or erimes that may have
been committed by Richard Nixon or any of his aides or
associates, -

SEC. 2. In the event such disclosure has not been made
within fifteen days after the adoption of this resolution, the

Committee on the Judiciary should investigate fully all the

circumstances surrounding and the reasons prompting Pres-

ident Gerald R. Ford’s grant of a pardon to Richard Nixon.

SEC. 3. The Committee on the Judiciary should report
to the House of Representatives its findings of fact, whether
such facts are obtained under the first section or section 2 of
this resolution, together with an analysis of the constitution-
ality and legal validity of the pardon granted to Richard

Nixon, to the House of Representatives.
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Tasn” H, RES. 1370

IN THE HOUSE OF REPRESENTATIVES

Serremper 17, 1974
. Coxyens submitted the following resolution; which was referred to the
Committee on the Judiciary

RESOLUTION

Resolved, That the President is directed to furnish to the
House of Representatives the full and complete information
and facts upon which was based the decision to grant a par-
don to Richard M. Nixon, including—

(1) any representations made by or on behalf of
Richard M. Nixon to the President;

(2) any information or facts presented to the Pres-
ident with respect to the mental or physical health of
Richard M. Nixon;

(3) any information in possession or control of the

President with respect to the offenses which were al-




2
legedly committed by Richard M. Nixon and for which
a pardon was granted;
(4) any representations made by or on hehalf of
the President to Richard M. Nixon in connection with
a pardon for alleged offenses against the United States.
The President is further directed to furnish to the House of

Representatives the full and complete information and facts

in his possession or control and relating to any pardon which

may be granted to any person who is or may be charged or
convicted of any offense against the United States within the
prosecutorial jurisdiction of the Office of Watergate Special

Prosecution Force.
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“es=e™ H, RES. 1375

IN THE HOUSE OF EEPRESENTATIVES

Serrempenr 18, 1974
My, Owens (for himself, Mr. Joux L. Borrox, Mr. Browx of California, Mr.
Coxyens, Mr. Derivas, My, Hagrixarox, Mr. Heciuer of West Virginia,
Mr. Koo, Mr. Mircneun of Maryland, Mr. Rees, Mr. RoseNTiiaL, Ms.
Scirorner, and My, Srank) submitted the following resolution: which was
referred to the Committee on the Judiciary

RESOLUTION

Resolved, That it is the sense of the House of Repre-
sentatives that the Special Prosecutor of the Watergate
Special Prosecution Force—

(1) should proceed with whatever criminal in-
vestigation and legal action he considers to be appro-
priate with respect to the conduct of Richard Nixon from
January 20, 1969, through August 9, 1974, including
proceeding to any indictment or indictments which may
be justified by evidence presented to the grand jury; and

(2) should, at such time and in such manner as he

deems to be proper and appropriate, release and make




part of the publie record whatever evidence he may have
in his possession with respect to the conduct of Richard
M. Nixon from January 20, 1969, through August 9,
1974.

SEC. 2. It is further the sense of the House of Rep-

resentatives that the ndamental principle of equal justice

under law will be damaged, not served, by the granting of

Presidential pardons at this time to other individuals charged
with or convicted of offenses against the United States with

respect to the \Y:lt('l'g':;ll' matter,
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2355 H. RES. 1382

IN THE HOUSE OF REPRESENTATIVES
Serremper 235, 1974

Mr. Howanp submitted the following resolution; which was referred to the
Committee on the Judiciary

RESOLUTION

Resolved, That it is the sense of the House of Repre-
sentatives that Special Prosecutor Leon Jaworski—

(1) should proceed with whatever criminal in-
vestigation and legal action he considers to be appro-
priate with respect to the conduet of Richard Nixon from
January 20, 1969, through August 9, 1974, including
proceeding to any indictment or indictments which may
be justified by evidence presented to the grand jury; and

(2) should, at such time and in such manner as he
deems to be proper and appropriate, release and make
part of the public record whatever evidence he may have

in his possession with respect to the conduct of Richard




9
M. Nixon from January 20, 1969, throngh August 9,
1974.

SEc. 2. It is further the sense of the House of Repre-

sentatives that the fundamental principle of equal justice

under law will be damaged, not served, by the granting of
Presidential pardons at this time to other individuals charged
with or convicted of offenses against the United States with

respect to the Watergate matter.
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"5 H, RES. 1385

IN THE HOUSE OF REPRESENTATIVES

Serremper 29, 1974

Mrs. Mivk submitted the following resolution ; which was referred to the Com-
mittee on the Jlldiri:ll'_\'

RESOLUTION

Iesolved, That it is the sense of the House of Repre-
sentatives that Special Prosecutor Leon Jaworski—

(1) should proceed with whatever eriminal in-
vestigation and legal action he considers to be appro-
priate with respect to the conduct of Richard Nixon
from January 20, 1969, through August 9, 1974, in-
cluding proceeding to any indictment or indictments
which may be justified by evidence presented to the
grant jury regardless of the pardon; and

(2) .should, at such time and in such manner as he
deems to be proper and appropriate, release and make

part of the public record whatever evidence he may have




2

in his possession with respect to the conduct of Richard

M. Nixon from January 20, 1969, through August 9,

1974, and file such a report to the Congress of the

United States.

SEC. 2. It is further the sense of the House of lepre-
sentatives that the fundamental principle of equal justice
under law will be grievously damaged by the granting of

Presidential pardons to other individuals charoced with or

convicted of offenses against the United States with respect

to the Watergate matter,
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IN THE HOUSE OF REPRESENTATIVES

Ocroper 16, 1974

Ms. Anzue submitted the following resolution ; which was referred to the Com-
mittee on the Judiciary

RESOLUTION

1 Resolved, That it is the sense of the House of Repre-

9 sentatives that the Special Prosecutor of the Watergate

3 Special Prosecution Force—

4 (1) should, notwithstanding the Presidential pardon

5 issued to Richard M. Nixon on September 8, 1974, pro-
ceed to institute all appropriate legal actions with respect
to the conduect of Richard M. Nixon from January 20,
1969, through August 9, 1974, including but not limited
to, the issuance of any indictment or indictments which
may be justified by the evidence presented to or that may
be presented to a Federal grand jury; and

(2) should, at such time as deemed appropriate by




2

the Special Prosecutor, but not later than sixty days after
the conclusion of all eriminal proceedings within the
jurisdiction of the Watergate Special Prosecutor’s Office.
issue to the public a full and complete report concerning
all the mafters that the Watergate Special Proseeution
Force has investigated since its establishment. mcluding
the conduet of Richard M. Nixon from January 20,
1969, through August 9, 1974. Such report shall in-
clude, but not be limited to, transcriptions of all tapes,
and all documents, and other evidentiary material avail-
able to the Special Prosecution Force since its establish-
ment.

SEC. 2. It is further the sense of the House of Rep-

resentatives that the fundamental principle of equal justice

under law will be damaged, not served. by the granting of

Presidential pardons at this time to other individuals charged
with or convicted of offenses against the United States with

respect to the Watergate matter.
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mewn H, J.RES. 1118

IN THE HOUSE OF REPRESENTATIVES

Serremeer 11, 1974
Mr. Gooe introduced the following joint vesolution; which was referred to the
Committee on the Judiciary

JOINT RESOLUTION

To require the Watergate Special Prosecution Force to make
available to the public a report on all information it has con-
cerning Richard M. Nixon in offenses against the United

States.

Resolved by the Senate and House of R('[”'('.\'t‘nft.‘tﬁ!.'m;
of the United States of America in Congress assembled,

SecTiox 1. The Office of the Watergate Special Pros-
ecution I'orce shall, in addition fo its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning
any involvement of Richard M. Nixon in any offense against

the United States.




SEC. 2. Such report shall be printed and made avail-

2 able te the public no later than ninety days after the date

3 of adoption of this resolution.
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IN THE HOUSE OF REPRESENTATIVES
Serremeer 12, 1974

Mr. Frexzen introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION

require the Watergate special prosecution force to make
available to the public a report on all information it has
concerning Richard M. Nixon in offenses against the United

States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,

SeorioN 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning
any involvement of Richard M. Nixon in any offense against

the United States.
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SEC. 2. Such report shall be printed and made available

to the public no later than ninety days after the date of

adoption of this resolution.
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o™ H., JLRES. 1126

IN THE HOUSE OF REPRESENTATIVES

Serremeer 16, 1974
Mr. Guoe (for himself, Mr. Baviuro, Mr. Sarasin, Ms. Apzue, Mr. Fauntioy,
Mr. Rruss, Mr. Rovear, Mr. Covenran, Mr. Syauzeron, Mr. Cuanues H.
Witsox of California, Mr. Coxasre, Mr. Hecnrer of West Virginia, Mr.
Guray. Mr. Gissoxs, Mr. Sisg, Mr. Wox Par, and Mr. Conveg) introduced
the following joint resolution: which was referred to the Committee on the
Judiciary

JOINT RESOLUTION

require the Watergate Special Prosecution Force to make
available to the public a report on all information it has con-
cerning Richard M. Nixon in offenses against the United
States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,
Seerion 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,

reflects, refers to, or contains any information concerning




any involvement of Richard M. Nixon in any offense against
the United States.

SEC.

2. Buch report shall be printed and made

avail-
able to the public no later than ninety days after the date

of adoption of this resolution.




eec L) RES. 1130

IN THE HOUSE OF REPRESENTATIVES
Serremner 18, 1974
Mr. Guoe (for himself, Mr. Hamanarox, Mr, Forsvrae, Mr. Mrrenen of
Maryland, Mr. Dixaeie, Mr. Moykiey, and Mrs. Heoxer of Massachu-

setts) introduced the following joint vesolution; which was referred to the
Committee on the Judiciary

JOINT RESOLUTION

require the Watergate Special Prosecution Force to make
available to the plllrlil' a report on all information it has con-
cerning Richard M. Nixon in offenses against the United

States.

Resolved by the Senate and House of IRepresentatives
of the United States of America in Congress assembled,

SeerioN 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its existing respousibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning
any involvement of Richard M. Nixon in any offense against

the United States.




SEC. 2. Such report shall be printed and made avail-

able to the public no later than ninety days after the date

of adoption of this resolution,
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IN THE HOUSE OF REPRESENTATIVES

Serremser 23, 1974

Mr. Gupe (for himself, Mr. Semnerting, Mr. Fisi, and Mr. Kocn) introduced
the fn]lli\\‘!llg joint resolution; which was referred to the Committee on
the Judiciary

JOINT RESOLUTION

require the Watergate Special Prosecution Force to make
available to the public a report on all information it has
concerning Richard M. Nixon in offenses against the United
States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,

SEecTioN 1. The Office of the Watergate Special Prose-
cution Force shall, in addition to its existing responsibilities,
compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning any
involvement of Richard M. Nixon in any offense against the

[Tnited States.




1 SEC. 2. Such report shall be printed and made available

2 to the public no later than ninety days after the date of

3 adoption of this resolution.




“eemc” H. ), RES. 1142

IN THE HOUSE OF REPRESENTATIVES

SeprEMeER 23, 1974
Mr. Rosisox of New York introduced the following joint resolution ; which was
referred to the Committee on the Judiciary

JOINT RESOLUTION

To require the Watergate Special Prosecution Force to make
available to the public a report on all information it has
concerning Richard M. Nixon in offenses against the United

States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,

SEcTION 1. The Office of the Watergate Special Pro-
secution Force shall, in addition to its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning any
involvement of Richard M. Nixon in any offense against the

United States.




5D D]
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SEc. 2. Such report shall be printed and made avail-

able to the public no later than ninety days after the date

of adoption of this resolution.
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s ], RES. 1149

IN THE HOUSE OF REPRESENTATIVES

Sepremper 30, 1974

Mr. Macpoxann introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION

Ixpressing the sense of the Congress in favor of continned
legal action against Richard M. Nixon and in favor of a

test of the legality of the pardon granted him.
Resolved by the Senale and House of Representatives
9 of the United States of America in Congress assembled,
That Special Prosecutor Leon Jaworski—

(1) should proceed with whatever eriminal investi-
gation and legal action he considers to be appropriate
with respect to the conduct of Richard M. Nixon from
January 20, 1969, through August 9, 1974, including
proceeding to any indictment or indictments which may
he justified by evidence presented to the grand jury;

and




2
(2) should, at such time and in such manner as he

deems to be proper and appropriate, release and make

part of the public record whatever evidence he may

have in his possession with respect to the conduct of
Richard M. Nixon from Janvary 20, 1969, through
August 9, 1974 : and

(3) should seek a test of the legality of the pardon
granted to Richard M. Nixon on September 8, 1974,
in view of the agreement under which the President
waived his constitutional powers to limit the independ-

ence of the Special Prosecutor.




s+ H. J. RES. 1151

IN THE HOUSE OF REPRESENTATIVES

Serreamer 50, 1974

Mr. Tavcorr introduced the following joint resolution; which was referred

to the Commitiee on the Judicinry

JOINT RESOLUTION .

To require the Special Prosecution [oree to make available to
the public a report on all admissable evidence it has involv-

ing Richard M. Nixon in offenses against the United States.
Resolved by the Senate and House of H:'}ir'f'm'm’ﬂ!h‘rw
of the United States of America in Congress assembled,
Sreriox 1. The Office of the Special Prosecution Foree
¢hall. in addition to existing responsibilities, prepare and
publish a full and complete report stating in detail all’ evi-
ll('!lf'!' .||| l1" Ill'\“:l"‘\.ﬂl” \\'Illll'}l sefs l‘lll‘lh or (‘“”ti!i“.‘i il'“‘\' ill‘
formation concerning any involvement of Richard M. Nixon
in any offense against the United States.
SEc. 2. Such report shall be printed and made available
to the Congress no later than ninety days after the date of

the adoption of this resolution.
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§p OpHanRg H. J. RES. 1 152

IN THE HOUSE OF REPRESENTATIVES
SerrEMBER 30, 1974

Mr. Tuompesox of New Jersey introduced the following ju||51 r'|-.=u||1I!n||; which

was referred to the Committee on the Judiciary

JOINT RESOLUTION

To require the Watergate Special Prosecution Force to make
available to the public a report on all information it has
concerning Richard M. Nixon in offenses against the United

States.
Resolved by the Senate and House of J’e’:-‘m'r.w nlatives
-;,l'_ ”r“ lr'm'-f{flr Hfr-’h‘#’ Uf ;iHH'J"-‘I{’rI ."u fluu_:,rr('.\'.\' (L8S¢ _J.uh/y‘-f,
SecTION 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its '-xi~|ir;;_r l'l'.‘\}lllll.\il*i“‘
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth.,

reflects, refers to, or contains any information Concerning




any involvement of Richard M. Nixon in any offens

the United States.
Src. 2. Such report shall be printed and made avail

able to .the public no later than ninety days after the date

of adoption of this resolution.
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25 ., J.RES, 1155

IN THE HOUSE OF REPRESENTATIVES

Ocrorer 3, 1974
Mr. Gupk (for himself and My, Stores) intro luced the following resolution :
which was referred to the ( ‘ominittee on the Judieiary

JOINT RESOLUTION

To require the Watergate Special Prosecution Force to make
available to the public a report on all information it has con-
cerning Richard M. Nixon in offenses against the [nited

States.

Resolved by the Senate and House of Representatives
of the United States of America in ( Jongress assembled,

SECTION 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning
any involvement of Richard M. Nixon in any offense against

the United States.




Sec. 2. Such report shall be printed and made avail-

able to the public no later than ninety days after the date

of adoption of this resolution,
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S H. J RES 1157

IN THE HOUSE OF REPRESENTATIVES

Ocropen 7, 1974

My, Ruorer introduced 1 he following joint resolution : which was referred to the
Committee on the Judiciary

JOINT RESOLUTION

To require the Watergate Special Prosecution Foree to make
available to the public a report on all information it has con-
cerning Richard M. Nixon in offenses against the United

States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,

SECTION 1. The Office of the Watereate Special Prose-
cution Force shall, in addition to its existing responsibilities,
compile, prepare, and publish a full and complete report stat-
ing i detail all evidence in its possession which sets forth.
reflects, refers to, or contains any information concerning any
involvement of Richard M. Nixon in any offense against the

[United States.




Sk, 2. Such report shall be

o the [1:,!-|in' no later than |I.:-='I"_".' davs a

tion of this resolution.
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=== H. J.RES, 1159

IN THE HOUSE OF REPRESENTATIVES

Ocroper 8, 1974

Mr. Guumax introduced the following joint resolution; which was referred
to the Committee on the Judiciary

JOINT RESOLUTION

To require the Watergate Special Prosecution Force to make
available to the public a report on all information it has
concerning Richard M. Nixon in offenses against the United

States,
Resolved by the Senate and House of Representatives
of the United Slates of America in Congress assembled,
3 SECTION 1. The Office of the Watergate Special Pros-
4 ecution Force shall, in addition to its existing responsibili-
5 ties, compile, prepare, and publish a full and complete report
6 stating in detail all evidence in its possession which sets forth,
7 reflects, refers to, or contains any information concerning any
8 involvement of Richard M. Nixon in any offense against the

9 United States,




SEc. 2. Such report shall be printed and made avail-

able to the public no later than ninety days after the date

of adoption of this resolution.
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IN THE HOUSE OF REPRESENTATIVES

Ocroser 17, 1974

Mr. Quie introduced the following joint resolution; which was referred to the

W = D R B W M

@0

Committee on the Judiciary

JOINT RESOLUTION

require the Watergate Special Prosecution Force to make
available to the public a report on all information it has con-
cerning Richard M. Nixon in offenses against the United
States.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,

SECTION 1. The Office of the Watergate Special Pros-
ecution Force shall, in addition to its existing responsibili-
ties, compile, prepare, and publish a full and complete report
stating in detail all evidence in its possession which sets forth,
reflects, refers to, or contains any information concerning
any involvement of Richard M. Nixon in any offense against

the United States.




SEc. 2. Such report shall be printed and made avail-

able to the public no later than ninety days after the date

of adoption of this resolution.
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IN THE HOUSE OF REPRESENTATIVES
SerTEMRER. 11, 1974

Mr. Bixenam submitted the following concurrent resolution: which was
referred to the Committee on the Judiciary

Whereas the unexpected Presidential pardon of Richard M.
Nixon for any crime he may have committed while holding
the Office of President has again thrust the Watergate

scandal to the forefront of national attention: and

Whereas the action of President Ford in granting a full and com-
plete pardon to Richard Nixon has heen a divisive force
reopening the wounds of Watergate President Ford has

pledged to heal; and

Whereas the pardon of Richard Nixon will tend to restrict and
hinder the full revelation of Richard Nixon’s involvement in
the Watergate affair; and

Whereas, the White House has indicated that wholesale pardons
for all aides and assistants of former President Nixon, whether
convicted, indicted, or implicated in the Watergate affair,

are under consideration ; and




H
Whereas, the American people are entitled to have the full story
of Watergate laid before them; and

Whereas, it is bee nmmﬂ‘ incre mntrh clear that the President’s

mﬁn‘,\\ﬂi Tt‘s&?’l(}'ﬂh(']mrli Nixon and contemplated ac-

» B

tion \\III! respect to other Watergate figures has caused the
American people great consternation and concern about the

integrity of this country’s eriminal justice system, and

Whereas, -the courts have shown lehiency and mercy when it is

in the interest of justice; and

Whereas, the American concept of justice is predicated upon

equality under the law: Therefore be it
1 Resolved, by the House of Representatives (the Senate
2 ‘!Jﬁ((?rnm;)g Th"l't n‘tagmnng the President’ 5 wrmﬂnltt‘mal
3. power to grant ]mrdnns. it is the sense of Congress that the
._‘_i..':l’re:«'ilivnl. should defer consideration of any additional par-
b udons until after the facts about Watergate have been revealed

6 through the unfettered operation of the criminal justice

T system.
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=== H. CON. RES. 630

IN THE HOUSE OF REPRESENTATIVES

Serremper 11, 1974

Mr. pu Poxt submitted the following concurrent resolution : whic

‘h was referred
to the Committee on the Judiciary

CONCURRENT RESOLUTION

Resolved by the House of f}’f'prrwr ntatives (the Senate
concurring), That it is the sense of the Congress that the
President should not grant blanket pardons with respect
to Watergate related offenses or offenses being investigated

by the Special Prosecutor.
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2= H, CON. RES. 632

IN THE HOUSE OF REPRESENTATIVES

Serremeer 11, 1074

Mr. Kocn submitted the following concurrent resolution; which was referved
to the Committee on the Judiciary

CONCURRENT RESOLUTION
Resolved by the House of Represenlatives (the Senale
concurring), That it is the sense of Congress that the pardon
of Richard M. Nixon was wrongful and premature, and
that no further Watergate related pardons should be granted
prior to indictment, prosecution, and conviction, and then
). only on an individual basis where warranted by special

" i
i errcnmsiances.
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“es==" H., CON. RES. 633

IN THE HOUSE OF REPRESENTATIVES

Serremeer 11, 1974

Mr. Peyser submitted the following concurrent vesolution; which was referved
to the Committee on the Judiciary

CONCURRENT RESOLUTION

Whereas the President of the United States, exercising his con-
stitutional authority, has granted a full and complete pardon
to Richard M. Nixon, former President of the United States,
for all erimes which he committed or may have committed

while in office; and

Whereas this action has caused great concern among the citizens

of the United States; and

Whereas there remain others who were associated with what has
come to be known as the Watergate affair who have been
convieted of erimes or who face eriminal prosecution as a
result of involvement in the Watergate affair or for other
possible eriminal actions with which Richard Nixon was
associated; and

Whereas the President of the United States has the authority
to pardon, and may be considering pardoning others who

were involved in the Watergate affair: Now, therefore, be it




9
[lesolved by .!.-*n' House of Representatives (the Senate

concurring), That it is the sense of the Congress that the

President not grant any additional pardons to any individuals

convicted of, or facing prosecution in connection with the
Watergate affair, or other criminalactivities currently under

investigation by the Special Prosecutor.
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=== H, CON. RES. 636

IN THE HOUSE OF REPRESENTATIVES

SepTEMRER 106, 1974
Mr. Appapno submitted the following concurrent resolution : which was referred
to the Committee on the Judiciary

CONCURRENT RESOLUTION

Resolved by the House of Representatives (the Senate
concurring), That it is the sense of ( Jongress that the pardon
of Richard M. Nixon was premature, and that no further
Watergate-related pardons should be granted prior to indict-
ment, prosecution, and conviction, and then only on an indi-

vidual basis where warranted by special circumstances.
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"« H. CON. RES. 643

IN THE HOUSE OF REPRESENTATIVES

Serremper 19, 1974
- Koon (for himself, Mr. Axpegson of California, Mr. Babiuro, Mr. Brow~
of California, Mr. Jonys L. Berrox, Mr. Cray, Mr. Coxyers, Mr. DELLuMs,
Mr. FaunTroy. Mr. Fouros, Mr. Hecurer of West Virginia, Mr. Loxe
of Maryland, Mr. Lukex, Mr. Mircuzisn of Maryland, Mr. Mureny of
linois, Mr. Neozi, Mr. Pice, Mr. Rosextaar, Mr, Cuarces H. Winson
of California, Mr. Winx, and Mr. Yares) submitted the following con-
current resolution: which was referred to the Committee on the Judiciary

CONCURRENT RESOLUTION

Resolved by the House of Representatives (the Senate
concurring), That it is the sense of Congress that the pardon
of Richard M. Nixon was wrongful and premature, and
that no further Watergate related pardons should be granted
prior to indictment, prosecution, and conviction, and then
only on an individual basis where warranted by special

t‘i reuinstances.
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=== H. CON. RES. 644

IN THE HOUSE OF REPRESENTATIVES
SerTEMBER 19, 1974

Mr. Steere submitted the following concurrent resolution ; which was referred
to the Committee on the Judiciary

CONCURRENT RESOLUTION

Whereas the President of the United States, exercising his con-
stitutional authority, has granted a full and complete pardon
to Richard M. Nixon, former President of the United States,
for all crimes which he committed or may have committed

while in office; and

Whereas this action has caused great concern among the citizens
™

of the United States: and

Whereas there remain others who were associated with what has
come to be known as the Watergate affair who have been
convicted of crimes or who face criminal prosecution as a
result of involvement in the Watergate affair or for other
possible criminal actions with which Richard Nixon was

associated ; and

Whereas the President of the United States has the authority
to pardon, and may be considering pardoning others who
were involved in the Watergate affair: Now, therefore, be it




Resolved by the House of Representatives (the Senate
concurring), That it is the sense of the Congress that the
President not grant any additional pardons to any individuals

convicted of, or facing prosecution in connection with the

Watergate affair, or other eriminal activities currently under

investigation by the Special Prosecutor.
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IN THE HOUSE OF REPRESENTATIVES

SerrEMBER 23, 1974
Mr. Rixarpo submitted the following concurrent resolution ;: which was referred
to the Committee on the Judiciary

CONCURRENT RESOLUTION

Resolved by the House of Representatives (the Senate
concurring), That it is the sense of the Congress that no
pardon should be granted for an offense against the United
States until after the person pardoned has been convieted

of the offense.
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IN THE HOUSE OF REPRESENTATIVES

Sepremser 11, 1974

Mr. McKixxey introduced the following bill; which was referved to the Com-
mittee on the Judiciary

A BILL

make available to Congress the information obtained by the

Special Prosecutor.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Office of the Watergate Special Prosecution Force
transmit to the Speaker of the House of Representatives and
to the President pro tempore of the Senate, to be available
for inspection by all Members of Congress, all materials,
documents, and reports obtained, prepared, and compiled
by that office pursuant to part O of chapter I of title 28,
Code of Federal Regulations, section 0.1 (a), subpart G-1,
sections 0.37, 0.38, following a determination by the At-
torney General that the rights of parties named therein or

parties to related litigation will not be compromised.
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IN THE HOUSE OF REPRESENTATIVES

SeprEMBER 19, 1974

Mr. Kocr (for himself and Mr. Hagrixeron) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To provide for public access to all Watergate-related facts pro-
duced by any investigation conducted by any Federal execu-
tive office and to all Watergate-related documents which
were produced from January 20, 1969, through August 9,
1974, and which were in the custody of the United States
on August 9, 1974,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) the President of the United States shall. except
with regard to matters clearly vital to the national security
interests of the United States, provide as soon as practicable
full public access, in an adequate and effective manner, tj—

(1) all facts, and related papers, documents, mem-




2
orandums, tape recordings, and transcripts, which are re-

lated to Watergate matters and which have been or shall

be produced by any investigation conducted by any Fed-

eral executive office, department, or agency; and

(2) all Watergate-related papers, documents, mem-
orandums, tape recordings, and transeripts which were
produced during the period from January 20, 1969,
throngh August 9, 1974, which are not included in
paragraph (1), and which were in the custody of the

United States on August 9, 1974.
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IN THE HOUSE OF REPRESENTATIVES

Serresmeer 19, 1974
Mr. McKixxey (for himself, Mr. Bapinro, My Stark, Ms. Anzva, Mr. Sanasix.
Mr. Decioms, Mr. Mrrenens of Maryland, Mr. Dixaenr, Mr. FrexzeL,
Mrs. Heckver of Massachusetts, Mr, Lixt, and Mr. SteeLaax) introduced
the following bill; which was referred to the Committee on the Judiciary

A BILL

To make available to Congress the information obtained by the

H|rl-l'i:l| Prosecutor.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Office of the Watergate Special Prosecution Force
transmit to the Speaker of the House of Representatives and
to the President pro tempore of the Senate, to be available
for inspection by all Members of Congress. all materials.
documents, and reports obtained, prepared, and compiled

by that office pursnant to part O of chapter T of title 28,




1 (ode of Federal Regulations, section 0.1 (a), subpart G-1,

sections 0.37, 0.38, following a determination by the At-

torney General that the rights of parties named therein or

parties to related litigation will not be compromised.
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IN THE HOUSE OF REPRESENTATIVES
SeprEMBER 23, 1974
Mr. Kocn (for himself, Mr. Breckinnmar, Mr, Hersroskr, Mr. Meeos, Mr, Nix,
Mr. Rexs, Mr. Riecre, Mr. Syauxaron, and Mr, CHARLES WiLsox of Texas)

introduced the following bill; which was referred to the Committee on the
Judiciary

A BILL

To provide for public access to all Watergate-related facts pro-
duced by any investigation conducted by any Federal
executive office and to all Watergate-related documents
which were produced from January 20, 1969, through
August 9, 1974, and which were in the custody of the

United States on August 9, 1974.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) the President of the United States shall, except
with regard to matters clearly vital to the national security
interests of the United States, provide as soon as practicable
full public access, in an adequate and effective manner, to—

(1) all facts, and related papers, documents, mem-




9

orandums, tape recordings, and transcripts, which are
related to Watergate matters and which have been or
shall be produced by any investigation conducted by
any Federal executive office, department, or agency;

and

(2) all Watergate-related papers, documents, mem-

orandums, tape recordings, and transcripts which were
produced during the period from January 20, 1969,
through Aungust 9, 1974, which are not included in
paragraph (1), and which were in the custody of the

United States on August 9, 1974.
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IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 23, 1974

Mr. McKixyey (for himself and Mr. A xpersox of Illinois) introduced the fol-
lowing bill; which was referred to the Committee on the Judiciary

A BILL

To make available to Congress the information obtained by the

Special Prosecutor,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Office of the Watergate Special Prosecution Force
transmit to the Speaker of the House of Representatives and
to the President pro tempore of the Senate, to be available
for inspection by all Members of Congress, all materials,
documents, and reports obtained, prepared, and compiled
by that Office pursuant to part O of chapter T of title 28,

Code of Federal Regulations, section 0.1 (a), subpart G-1,




9

1 sections 0.37, 0.38, following a determination by the Attor-

ney General that the rights of parties named therein or

parties to related litigation will not be compromised.
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IN THE HOUSE OF REPRESENTATIVES

Sepremeer 24, 1974
Mr. DaxreLson introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL

To authorize the June 5, 1972, grand jury of the United States
District Court for the Distriet of Columbia to submit a report

concerning its inquiry, and for other purposes.
Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That the grand jury which was impaneled by the United

States District Court for the District of Columbia on June 5,
1972, may, with the concurrence of a majority of its mem-
6 Dbers, upon completion of its term, which was extended under
the authority of Public Law 93-172, or any subsequent
extension thereof, submit to the court a report concerning
offenses against the criminal laws of the United States, and

noncriminal misconduet, malfeasance, or misfeasance in office




by elected or appointed public officials, arising out of the
unauthorized entry into Democratic National Committee
headquarters at the Watergate, all offenses arising out of
the 1972 Presidential election for which the Special Pros-
ecutor deemed it necessary and appropriate to assume
responsibility, allegations involving former President Rich-
ard M. Nixon, members of his White House staff, or his
appointees, and any other matters which the Special Pros-
ecutor consented to have assigned to him by the Attorney
Greneral.

Sec. 2. In the event that the grand jury shall submit
the report authorized by section 1 of this Act, the court shall
proceed upon such report as if it were a report submitted
by a special grand jury under section 3333 of title 18, United
States Code, and if such report makes critical reference to
an identified person, such person shall be afforded the same
rights and privileges as are afforded to a public officer or
employee under section 3333 of title 18, United States Code:

Provided, That the subject matter of such critical reference

has not or will not be resolved in an appropriate judicial pro-

ceeding, either because such subject matter does not amount
to an offense against the criminal laws of the United States,
or the person named therein has been granted immunity or
has been pardoned, or for such other valid reason as the

court may find.




3
SEc. 3. The term of said grand jury may be extended
by the court in order that the report be submitted, additional
testimony be taken, or the provisions of section 3333 of title
18, United States Code, may be met.

SEC. 4. As used in this Act, the term “Special Prose-

cutor’” means the Director of the Office of Watergate Special

Prosecution Force established under subpart G-1, part 0, of

chapter 1 of title 28, Code of Federal Regulations.
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IN THE HOUSE OF REPRESENTATIVES

Serremeer 25, 1974

Mr. Kocu (for himself, Mr. Fraser, Mr. Lukex, Mr. MeCroskey, and Mr.
Wourrr) introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL

To provide for public access to all Watergate-related facts pro-
duced by any investigation conducted by any Federal execu-
tive office and to all Watergate-related documents which
were produced from January 20, 1969, through August 9,
1974, and which were in the custody of the United States

on August 9, 1974,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the President of the United States shall, except with
regard to matters clearly vital to the national security in-
terests of the United States, provide as soon as practicable
full public access, in an adequate and effective manner, to—

(1) all facts, and related papers, documents, mem-




2
orandums, tape recordings, and transeripts which are

related to Watergate matters and which have been or

shall be produced hy any investigation conducted by

any Federal executive office. department, or agency;
and

(2) all Watergate-related papers, tlﬂ-(‘II]‘III_‘llt.‘-‘. mem-
orandums, tape recordings, and transcripts which were
produced during the period from January 20, 1969,
throngh August 9, 1974 which are not included in
paragraph (1), and which were in the custody of the

[nited States on August 9, 1974,
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AprPENDIX 3

The following materials were used by the subcommittee and staff in
preparation for the hearings:
(1) Federalist paper number 74.

(2) The section on pardons and reprieves from the Annotated
Constitution.

(3) Chapter I of “The Pardoning Power of the President,” by W.
H. Humbert.
THE FEDERALIST NO. 74

[73]

ALEXANDER HAMILTON !
MarcH 25, 1788,
To the People of the State of New York.

The President of the United States is to be “Commander in Chief of the army
and navy of the United States, and of the militia of the several States when
called into the actual service of the United States.” The propriety of this provi-
sion is so evident in itself; and it is at the same time so consonant to the prece-
dents of the State constitutions in general, that little need be said to explain or
enforce it. Even those of them. which have in other respects coupled the Chief
Magistrate with a Couneil, have for the most part concentred the military au-
thority in him alone, Of all the cares or concerns of government, the direction of
war most peculiarly demands those qualities which distinguish the exercise of
power by a single hand. The direction of war implies the direction of the common
strength ; and the power of directing and employing the common strength, forms
an usual and essential part in the definition of the executive authority.

“The President may require the opinion in writing of the principal officer in
each of the executive departments upon any subject relating to the duties of their
respective offices.” This I consider as a mere redundancy in the plan ; as the right
for which it provides would result of itself from the office.

He is also to be authorised “to grant reprieves and pardons for offenses against
the United States except in cases of impeachment.” Humanity and good policy
conspire to dictate, that the benign prerogative of pardoning should be as little
as possible fettered or embarrased. The criminal code of every country partakes
so much of necessary severity, that without an easy access to exceptions in favor
of unfortunate guilt, justice would wear a countenance too sanguinary and cruel.
As the sense of responsibility is always strongest in proportion as it is undivided,
it may be inferred that a single man would be most ready to attend to the force
of those motives, which might plead for a mitigation of the rigor of the law, and
least apt to yield to considerations, which were caleculated to shelter a fit object
of its vengeance. The reflection, that the fate of a fellow creature depended on
his sole¢ fiat, would naturally inspire serpulousness and caution: The dread of
being accused of weakness or connivance would beget equal circumspection,
though of a different kind. On the other hand, as men generally derive confidence
from their numbers, they might often encourage each other in an act of obduracy,
and might be less sensible to the apprehension of suspicion or censure for an
injudicious or affected clemency. On these accounts, one man appears to be a
more eligible dispenser of the mercy of the government than a body of men.

The expediency of vesting the power of pardoning in the President has, if I
mistake not, been only contested in relation to the crime of treason, This, it has
been urged, ought to have depended upon the assent of one or both of the branches
of the legislative body. I shall not deny that there are strong reasons to be
assigned for requiring in this particular the concurrence of that body or of a part
of it. As treason is a crime levelled at the immediate being of the society, when
the laws have once ascertained the guilt of the offender, there seems a fitness in
referring the expediency of an act of mercy towards him to the judgment of the
Legislature. And this ought the rather to be the case, as the supposition of the
connivance of the Chief Magistrate ought not to be entirely excluded. But there
are also strong objections to such a plan. It is not to be doubted that a single
man of prudence and good sense, is better fitted, in delicate conjunctures, to bal-

! From The New-York Packet, March 25, 1788. This essay appeared on March 26 in The
Independent Journal. It was numbered 74 in the McLean edition and 73 in the newspapers.
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ance the motives, which may plead for and against the remission of the punish-
ment, than any numerous body whatever. It deserves particular attention that
treason will often be connected with seditions, which embrace a large proportion
of the community ; as lately happened in Massachusetts.® In every such case, we
might expect to see the representation of the people tainted with the same spirit,
which had given birth to the offense. And when parties were pretty equally
matched, the secret sympathy of the friends and favorers of the condemned per-
son, availing itself of the good nature and weakness of others, might frequently
bestow impunity where the terror of an example was necessary. On the other
hand, when the sedition had proceeded from causes which had inflamed the re-
sentments of the major party, they might often be found obstinate and inexor-
able, when policy demanded a conduct of forbearance and clemency, But the prin-
cipal arguments for reposing the power of pardoning in this case in the Chief
Magistrate is this—In seasons of insurrection or rebellion, there are often critical
moments, when a well timed offer of pardon to the insurgents or rebels may re-
store the tranquility of the commonwealth ; and which, if suffered to pass unim-
proved, it may never be possible afterwards to recall, The dilatory process of
convening the Legislature, or one of its branches, for the purpose of obtaining
its sanction to the measure, would frequently be the oceasion of letting slip the
golden opportunity. The loss of a week, a day, an hour, may sometimes be fatal.
If it should be observed that a discretionary power with a view to such con-
tingencies might be occasionally conferred upon the President; it may be an-
swered in the first place, that it is questionable whether, to a limited constitution,
that power could be delegated by law; and in the second place, that it would
generally be impolitie beforehand to take any step which might hold out the pros-
peet of Impunity. A proceeding of this kind, out of the usual course, would be
likely to be construed into an argument of timidity or of weakness, and would
have a tendency to embolden guilt.
Prusius.

THE CONSTITUTION OF THE UNITED STATES OF AMERICA
ANALYSIS AND INTERPRETATION

ANNOTATIONS OF CASES DECIDED BY THE SUPREME COURT OF THE UNITED STATES TO
JURE 29, 1972

PARDONS AND REPRIEVES

The Legal Nature of & Pardon

In the first case to be decided concerning the pardoning power, Chief Justice
Marshall, speaking for the Court, said: “As this power had been exercised from
time immemorial by the executive of that nation whose language is our language,
and to whose judicial institution ours bear a close resemblance: we adopt their
prineiples respecting the operation and effect of a pardon, and look into their
books for the rules preseribing the manner in which it is to be used by the per-
son who would avail himself of it. A pardon is an act of grace, proceeding from
the power entrusted with the execution of the laws, which exempts the in-
dividual, on whom it is bestowed, from the punishment the law inflicts for a crime
he has committed. It is the private, though official act of the executive magis-
trate, delivered to the individual for whose benefit it is intended, and not com-
munieated officially to the Court A pardon is a deed, to the validity of which
delivery is essential, and delivery is not complete without acceptance. It may then
be rejected by the person to whom it is tendered: and if it be rejected, we have
discovered no power in a court to force it on him.” Marshall continued to hold
that to be noticed judicially this deed must be pleaded, like any private
instrument. y

In the case of Burdick v. United States? Marshall’s doctrine was put to a test
that seems to have overtaxed it, perhaps fatally. Burdick, having declined to
testify before a federal grand jury on the ground that his testimony would tend
to incriminate him, was proffered by President Wilson “a full and unconditional
]m_rdnn for all offenses against the United States” which he might have com-
mitted or participated in connection with the matter he had been questioned

2 Hamilton referred to Shays’ Rebellion.

LUnited States v. Wilson, 7 Pet. (32 U.8.) 150 0 838
*236 U.S. 79, 86 (1915)," : 350 $90-18%. (15881,




263

abont. Burdick, nevertheless, refused to accept the pardon and persisted in his
contumacy with the unanimous support of the Supreme Court. “The grace of a
pardon,” remarked Justice McKenna sententiously, “may be only a pretense . . .
involving consequences of even greater disgrace than those from which it pur-
ports to relieve. Circumstances may be made to bring innocence under the penal-
ties of the law. If so brought, escape by confession of guilt implied in the accept-
ance of a pardon may be rejected, . . .”? Nor did the Court give any attention
to the fact that the President had accompanied his proffer to Burdick with a
proclamation, although a similar procedure had been held to bring President
Johnson’s amnesties to the Court’s notice.* In 1927, however, in sustaining the
right of the President to commute a sentence of death to one of life imprisonment,
against the will of the prisoner, the Court abandoned this view.” A pardon in our
days,” it said, “is not a private act of grace from an individual happening to
possess power. It is a part of the constitutional scheme, When granted it is the
determination of the ultimate authority that the public welfare will be better
served by inflicting less than what the judgment fixed.” " Whether these words
sound the death knell of the acceptance doctrine is perhaps doubt ful.® They seem
clearly to indicate that by substituting a commutation order for a deed of pardon,
a President can always have his way in such matters, provided the substituted
penalty is authorized by law and does not in common understand exceed the orig-
inal penalty.”

Scope of the Power

The power embraces all “offenses against the United States,” except cases of
impeachment, and includes the power to remit fines, penalties, and forfeitures,
except as to money covered by the Treasury or paid an informer,® the power
to pardon absolutely or conditionally, and the power to commute sentences, whieh,
a8 seen above, is effective without the conviet's consent.® It has been held, more-
over, in face of earlier English practice, that indefinite suspension of sentence
by a court of the United States is an invasion of the presidential prerogative,
amounting as it does to a condonation of the offense.’ It was early assumed that
the power included the power to pardon specified classes or communities whole-
sale, in short, the power to amnesty, which is usually exercised by proclamation.
General amnesties were issued by Washington in 1795, by Adams in 1800, by
Madison in 1815, by Lincoln in 1863, by Johnson in 1865, 1867, and 1868, and
by the first Roosevelt—to Aguinaldo's followers—in 1902.* Not, however, till after
the Civil War was the peint adjudicated, when it was decided in favor of
presidential prerogatives.”

Offenses Against the United States; Contempt of Court—In the first place,
such offenses are not offenses against the United States. In the second place,
they are completed offenses’ The President cannot pardon by anticipation,
otherwise he would be invested with the power to dispense with the laws, his
claim to which was the principal cause of James II's forced abdication.” Lastly,
the term has been held to include criminal contempts of court. Such was the
holding in Ex parte Grossman® where Chief Justice Taft, speaking for the

214, 90-91.

¢ Armatrong v. United States, 13 Wall. (80 U.8.), 154, 156 (1872). In Brown v. Walker,
161 U.S. 591 (1806). the Court had said : “It is almost a necessary corollary of the above
propositions that, if the witness has already received a pardon, he cannot longer set up his
privilege, since he stands with respect to such offence as if it had never been committed.”
Id., 599, citing British cases,

& Biddle v. Perovich, 247 1.8, 480, 486 (1927).

8 ('f. W. Humbert, The Pardoning Power of the President (Washington : 1041), 73.

7 Riddle v, Perovich, 274 1.8, 480, 486 (1927).

1‘_2:;; Ops. Atty. Gen. 360, 363 (1901) ; Illinois Central Railroad v. Bosworth, 138 U.8. 92
(1890}).

2 Fr parte William Wells, 18 How. (59 U.8.) 307 (1856). For the contrary view, se¢ some
early opinions of the Attorney General. 1 Ops. Atty. Gen. 341 (1820) ;: 2 Ops. Atty. Gen. 275
(1829) : 5 Ops. Atty. Gen. 6RT (1795) ; of. 4 Ops. Atty. Gen. 458 (18435) ; United States v.
Wilson, 7 Pet. (32 17.8.) 150, 161 (1833).

3 Ex parte United States, 242 U.8. 27 (1916). Amendment of sentence, however, within
the same term of court, by shortening the term of imprisonment, although defendant had
already been committed, is a judicial act and no infringement of the pardoning power. United
States v. Benz, 282 T.8. 304 (1931).

4 See 1 J. Richardson. Messages and Papers of the Presidents, (Washington : 1897), 173,
203 : 2 1d.. 5431 7 1d., 8414, 3508 : 8 id., 3853 : 14 id.. 6690.

5 United States v. Klein, 13 Wall. (80 U.8.) 128, 147 (1872). See also United States v.
Padelford, ® Wall. (T6 17.8.) 531 (1870).

8 Ex parte Garland, 4 Wall. (71 U.8.) 333. 880 (1867).

7 F, Maitland, Constitutional History of England (London : 1920), 302-306; 1 Ops. Atty.
Gen. 342 (1820).
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Court, resorted once more to English conceptions as bei
construing this clause of the Constitution. Said he:
before our Revolution, in the exercise of his prerogative, had always exercised
the power to pardon contempts of court, just as he did ordinary crimes and mis-
demeanors and as he has done to the present day. In the mind of a common
teenth century the wor luded within its scope
1 derelictions, whether
jury or upon indictment, for both forms of
trial for contempts were had. [Citing cases.] These cases also show that, long
before our Constitution, a distinetion had been recognized at common law
between the effect of the King’s pardon to wipe out
contempt insofar as it had been imposed to punish t
the dignity of the court and the King, in the public interest, and its ineficacy
to halt or interfere with the remedial part of the court’s order necessary to
secure the rights of the injured suitor, Blackstone IV, 285, 397, 398; Hawkins
Pleas of the Crown, 6th Ed, (1787), Vol. 2, 553. The same distinction, nowadays
referred to as the difference between civil and eriminal contempts, is still main-
tained in English law.” ® Nor was any new or special danger to be apprehended
from this view of the pardoning power. “If,” said the Chief Justice, “we could
conjure up in our minds a President willing to paralyze courts by pardoning all
criminal contempts, why not a President orderi A
deed, he queried further, in view of the peculiarities of procedure in contempt
cases, “may it not be fairly said that in order to avoid possible mistake, undue
prejudice or needless severity, the chance of pardon should exist at least as
much in favor of a person convicted by a judge without a jury as in favor of one
convicted in a jury tria] 7 *

Effects of a Pardon: Bz parte Garland—The great leading case is Er parte
Garland,” which was decided shortly after the Civil War. By an act passed in 1865
Congress had prescribed that before any person should be permitted to practice
in a federal court he must take oath asserting that he had never voluntarily borne
arms against the United States, had never given aid or comfort to enemies of the
United States, and so on. Garland, who had been a Confederate sympathizer and
S0 was unable to take the oath, had however received from President Johnson
the same year “a full pardon ‘for all offenses by him committed, arising from
participation, direct or implied, in the Rebellion,’ . , .” The question before the
Court was whether, armed with this pardon, Garland was entitled to practice in
the federal courts despite the act of Congress just mentioned. Said Justice Field
for a divided Court: “The inquiry arises as to the effect and operation of a
pardon, and on this point all the authorities concur. A pardon reaches both the
punishment preseribed for the offense and the guilt of the offender ; and when the
pardon is full, it releases the punishment and blots out of existence the guilt,
8o that in the eye of the law the offender is as innocent as if he had never
committed the offense. If granted before convietion, it prevents any of the penal-
ties and disabilities consequent upon conviction from attaching [thereto]: it
granted after conviction, it removes the penalties and disabilities, and restores
him to all his civil rights: it makes him, as it were, a new man, and gives him a
new credit and capacity.”

Justice Miller speaking for the minority protected that the sot of Congress
involved was not penal in character, but merely laid down an appropriate test
of fitness to practice law. “The man who, by counterfeiting, by theft, by murder,

; *d unfit to exercise the functions of an attorney or
counsellor at law, may be saved by the execution pardon from the penitentiary
or the gallows, but he is not thereby restored to the qualifications which are
essential to admission to the bar.” ™ Justice Field's language must today be
regarded as much too sweeping in light of a decision rendered in 1914 in the case
of Carlesi v. New York.™ Oa rlesi had been convicted several years before of com-
mitting a federal offense. In the instant case the prisoner was being tried for a
subsequent offense committed in New York. He was convicted as a second
offender, although the President had pardoned him for the earlier federal offense.
In other words, the fact of prior conviction by a federal court was considered in
determining the punishment for a subsequent state offense. This conviction and
sentence were upheld by the Supreme Court. While this case involved offenses

°1d., 110-111.

v T1d.. 121, 122,

14 Wall. (71 U.8.) 333, 381 (1887).

12 1d., 380.

12 1d., 306-397.

14233 U.S. 51 (1914).

ng authoritative in
“The King of England

iolating




265

against different sovereignties, the Court declared by way of dictum that its
decision “must not be understood as in the slightest degree intimating that a
pardon would operate to limit the power of the United States in punishing erimes
against its authority to provide for taking into consideration past offenses com-
mitted by the accused as a circumstance of aggravation even although for such
past offenses there had been a pardon granted.” »

Limits to the Efficacy of a Pardon.—But Justice Field’s latitudinarian view of
the effect a pardon undoubtedly still applies ordinarily where the pardon is issned
before conviction, He is also correct in saying that a full pardon restores a convict
to his “civil rights,” and this is so even though simple completion of the convict's
sentence would not have had that effect. One such right is the right to testify in
court, and in Boyd v. United States the Court held that the disability to testify
being a consequence, according to the principles of the common law, of the judg-
ment of conviction, the pardon obliterated that effect.”” But a pardon cannot “make
amends for the past. It affords no relief for what has been suffered by the of-
fender in his person by imprisonment, forced labor, or otherwise ; it does not give
compensation for what has been done or suffered, nor does it impose upon the gov-
ernment any obligation to give it. The offense being established by judicial pro-
ceedings, that which has been done or suffered while they were in force is pre-
sumed to have been rightfully done and justly suffered, and no satisfaction for it
can be required. Neither does the pardon affect any rights which have vested in
others directly by the execution of the judgment for the offense, or which have
been acquired by others whilst that judgment was in force. If, for example, by the
judgment a sale of the offender’'s property has been had, the purchaser will hold
the property notwithstanding the subsequent pardon. And if the proceeds of the
sale have been paid to a party to which the law has assigned them, they cannot be
subsequently reached and recovered by the offender. The rights of the parties have
become vested, and are as complete as if they were acquired in any other legal
way. So, also, if the proceeds have been paid into the treasury, the right to them
has so far become vested in the United States that they can only be secured to
the former owner of the property through an act of Congress, Moneys once in
the treasury can only be withdrawn by an appropriation by law."

Congress and Amnesty

Congress cannot limit the effects of a presidential amnesty. Thus the act of
July 12, 1870, making proof of loyalty necessary to recover property abandoned
and sold by the Government during the Civil War, notwithstanding any executive
proclamation, pardon, amnesty, or other act of condonation or oblivion, was pro-
nounced void. Said Chief Justice Chase for the majority: “[T]he legislature
eannot change the effect of such a pardon any more than the executive can change
a law. Yet this is attempted by the provision under consideration. The Court is
required to receive special pardons as evidence of guilt and to treat them as mull
and void. It is required to disregard pardons granted by proclamation on condi-
tion, though the condition has been fulfilled, and to deny them their legal effect.
This certainly impairs the executive authority and directs the Court to be instru-
mental to that end.” ™ On the other hand. Congress itself, under the necessary
and proper clause, may enact amnesty laws remitting penalties incurred under
the national statutes.

THE PARDONING POWER OF THE PRESIDENT
(By W. H. Humbert)
AMERICAN CoUNCIL ON PUBLIC AFFAIRS

CHAPTER 1—CLEMENCY IN ENGLAND AND THE AMERICAN COLONIES

Although, the laws of the first Christian Saxon King, Aethelbirth (560-616)
contained a reference to clemency,’ the King's prerogative of mercy as such
appeared first in the laws of Ine of Wessex (688-725)." The prerogative in

1 1d.,, 59.

10 142 U.S. 450 (1892).

11 Knote v. United States, 95 1.8, 149, 155-154 (1877).

18 United Statea v. Klein, 13 Wall. (80 U.8.) 128, 143, 148 (1872).

® The Laura, 114 U.8, 411 (1885).

1 John M. Stearns. The Germe and Developments of the Laws of England, p. 28.

2 For a more detailed survey of the history of clemency in England, see Wl)lunrn W. Smith-
ers and George D. Thorn, Executive Clemency in Pennsylvania, pp. 1-18; and for a more
detailed survey of the history of clemency in the American Colonies, see Christen Jensen,
The Pardoning Power in the American States, pp. 1-8.

3 Henry St. Clalr Feilden, A Short Constitutional History of England (1882), p. 167; B.
Thorpe, Ancient Laws and Institutes of England, I, 125, sec. 36 ; and 107, sec. 6.
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somewhat similar form later reappeared successively in the laws of Alfred the
Great,* of Athelstan,” of Edmund,® of Edgar’ of Ethel red,” of Cnut,” and of Edward
the Confessor ' on the eve of the Conquest in 1066, After the Conquest, the prerog-
ative of mercy found a place in the new code of laws compiled at the direction
of William the Conqueror. Such repeated recognition of the executive as the
dispenser of merey might lead to the belief that the prerogative of merey rested
exclusively in the King,

Yet during the period from 560 to 1535, there were several contenders for a
share of the King's prerogative of mercy. The great Earls strove for and secured
the right to exercise a power of clemency within their jurisdietions.® The Church
by obtaining a wide extension of the “benefit of clergy,” ™ influenced the King
in the exercise of his pardoning power.® But perhaps the strongest opposition
to unrestrained exercise of the pardoning power by the King came from Parlia-
ment. Having observed that the King often exercised the pardoning power at
his ecaprice,” Parliament rebuked him for his free use of the power and passed
acts for the regulation of its exercige. One of the later acts, for example pro-
vided that no pardon for treason, murder or rape should be allowed unless the
offense were specifically mentioned in the charter of pardon.

Despite the parliamentary dissatisfaction with royal clemency, the King re-
tained his power of pardon. His position with respect to this power indeed be-
came more secure in 1535, when Parliament enacted that from the first day of
July, 1536,

“No person or persons, of what estate or degree soever they be . . . shall
have any power or authority to pardon or remit . . . but that the king's high-
ness, his heirs and successors, kings of this realm, shall have the whole and
sole power and authority thereof united and knit to the Imperial Crown of this
realm, as of good right and equity it appertaineth .. " ¥

By this enactment Parliament placed upon the King the sole responsibility for
the exercise of the pardoning power and, at the same time, terminated the
contentions of the great Barls and of the Church for a share in this power. Parlia-
ment, however, showed no disposition to stop legislating with respect to the
King's power. During the two hundred and fifty years following 1535, Parliament
passed three important restrictive acts which affected either directly or indirectly
the pardoning power. The Habeas Corpns Act of 1679, establishing the principle
that no man shall be arbitrarily imprisoned, made it a praemunire * “to send
any subject of this realm a prisoner into parts beyond the seas” and prevented

* Thorpe, I, 67, sec, 7.
B Ibid., I. *29, sec, 4 ; and 281, gec. 5.
+ 251, see. 6.
. 289, sec. 7.
. I, 200, sec, 16,

® Ibid., I, 409, sec, 60,

18 Stearns, p. 241,

% John Allen, Imguiry into the Rise and Growth of the Royal Prerogative in England,
p. 109 ; Edward Coke, Institutes of the Iaws of England, pt. IV, ¢h. 36,

2 Benefit of clergy “Originally . . . meant that an ordalned clerk charged with felony
could be tried only in the Ecclesiastical Court. But. before the end of Henry I11's resign. the
king's court, though it delivered him to the Ecelestastical Court for trial. took a preliminary
Inquest as to his guilt or innocence « » « In time it [benefit of clergy] changed and became
& complicated set of rules exempting certain persons from punishment for ecertain eriminal
offenses. Tt was extended to secular clerks, then to all who could read.” John Bouvier,
4 Law Dictionary . . , (1014), I, 338.

3 8ir Willlam Blackstone, Commentaries on the Laws of England { Wendell's ed., 1847),
IV, 4&!1!!: Thomas Pitt Taswell-Langmead. English Constitutional History (4th ed.. 1890),
p. 430,

" With respect to the King's free uge of the pardoning power, see Sir William R. Anson,
The Law and Custom of the Constitution (2nd ed., 1802), pt. I, pp. 207-298 : Sir Henry C.
Maxwell-Lyte. The Great Seal of England, p. 393.

» Owen Ruffhead. The Statutes at Large from Magna Charta to the End of the Ldst
Partiament, 1761 (1763), 2 Bdward ITI. ¢. 2 and 4 Edward III, e, 13 : for other restrictive
m-t.&.;ee 10 Edward IIT, stat. 1, ¢, 3: 14 Edward III, stat. I, c. 15; 27 Edward III, stat,

+ G &,

%13 Richard I1. stat. I1, ¢, 1.

17 27 Henry VIII, stat. I, o, 24.

% 31 Charles IT, stat. I1. ¢, 2.

** Praemunire in English law Is “the name of an offense aeainst the King and his gavern-
ment, though not subiect to capital punishment,” Cyelopedia of Law and Procedure, Title,
Praemunire. In its original meaning praemunire was “Introducing a foreign nower into this
land (England). and creating imperium in imperio, by paying that obedience to papal nrocess
which constitutionally helonged to the King alone. long before the reformation in the reign
of Henry the Eighth.” Penalties for praemunire were used first for depressing the power of
the Pope only, but later these penalties were used for punishing numerous other offenses

:!{r:';h,li':r example, as that made a praemunire by the Habeas Corpus Act. Blackstone, IV,
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the King from remitting the punishments imposed for a praemunire of this sort.
The royal power was further restricted by the Bill of Rights.™ Although the
King had claimed the right both to suspend the execution of a law and to dispense
with its execution in particular cases, Parliament declared in 1689 that the royal
exercise of both of these alleged powers was illegal.® Twelve years later, after the
King had abused his pardoning power by using it to shield his favorites from
punishment, Parliament provided in the Act of Settlement® “that no pardon
under the Great Seal of England shall be pleadable to an impeachment by the
Commons in Parliament.” Though these acts of Parliament somewhat restricted
the discretion of the King, he retained his prerogative of mercy.

II

When England turned her attention to expansion in the western world she
had not envisaged, from a governmental point of view, a colonial empire.” In the
beginning, especially in the southern colonies, she sought to engage in what was
primarily an economic movement.” Her preoccupation with commerce and her
consequent lack of emphasis on prineiples of government in the charters did not
mean that those who departed from shores of the “mother country” would cease
either to be Englishmen or to be governed by laws framed in harmony with
English principles. On the contrary, ench charter embodied a clause to the effect
that adventurers and settlers were fo be considered English subjects with “all
liberties, franchises and immunities within any of our other dominions, to all
intents and purposes, as if they had been abiding and born, within this our realm
of England, or any other of our said dominions.” ** In order to retain such rights
and privileges, the charters provided repeatedly that no law in conflict with
established English law should be made in the colonies.®

The charters varied greatly in form and in substance. They were alike, how-
ever, in that they transferred from a superior to an inferior the competence to
exercise certain prerogatives of sovereignty upon certain conditions and in
particular places. The chief officer in each colony was the representative of the
King.™ This representative succeeded, with certain necessary limitations imposed
by reason of his subordinate position, to the royal prerogatives as they were
then understood in England.” Among these prerogatives was that of pardoning
offenses and remitting penalties. Although some of the charters failed to include
this prerogative, each colony at some time during its history enjoyed, through
delegation, the benefits of the royal prerogative of pardon.” Except in the royal
colonies, the executive, with assistance at times from other colonial authorities,®
exercised the prerogative of pardon with only slight provision for intervention
by the English sovereign.”

In the royal colonies the governor possessed the power to grant pardons in all
cases except in those of treason ™ and wilful murder. In these excepted cases he
exercised the power of reprieve unfil the royal pleasure was known. He could
remit fines and forfeitures not exceeding ten pounds.® The royal governor was to
exercise the pardoning power independently, without the need for securing the

192 1 William and Mary, sess. IT, ¢. 2.

= Sir Willilam R. Anson, The Law and Custom of the Constitution (4th ed., 1909 ; reissue
rev., 1911). 1. 331-333.

12 and 13 Willlam IIT, e, 2.
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t;:l;l;e. Impcriaii"rﬂourrof of the Administration of Justice in the Thirteen American Colonies,

841776, p. 17.

= Jernegan. p. 24 ; Herbert L. Osgood, The A merican Calonies in the Seventeenth Century,
p. 6: Percy Lewis Kaye, Colonijal Executive Prior to the Revolution, p. 7.

% Willlam MacDonald, Select Charters Illustrative of American History, 1606—1775, p. 8.

= Charters to Virginia, 1606, 1600, 1612; Firat Charter to Massachusetts, 1629—Mac-
Donald, pp. 8. 16, 19, 41,
16: .‘=t;s§ph Story, Commentaries on the Constitution of the United States (1833), I,

= Thomas Pownwall, Administration of the Colonies, pp. 54, 56; Evarts Boutell Greene.
The Provincial Governor in the English Colonies of North A merica, p. 92.

25 Jensen, pp. 4ff.
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atThomas Culpeper, Governor of Virginia, 1682-83, was unable to lighten the sentence of
the ringleaders of the Planteutters insurrection. Such insurreetion had been declared to be
rebellion under an old statute. Colonial Entry Book, 16811685, p. 152.

= Green, p. 125, With respect to fines and forfeitures, see, for examples, Royal Instructions
to Joseph Dudley, Governor of Massachusetts. Massachusetts Historleal Society, Collections,
(3rd series), IX, 106 and Instructions to Dunmore of Virginia, 1771. see. 43, Aspinwall
Papers, Massachusetts Historical Society, Collections, (4th series), X, 630,




268

concurrence of the council.® Out of the provisions of the ecommissions and instrue-
tions, out of the provisions of the charters, and out of the experiences of the colo-
nists arose ideas of the pardoning power later embodied in the constitutions of
the several states.

II1

At the outbreak of the American Revolution, state governments based upon new
constitutions replaced most of the colonial governments, This sudden transition
represented chiefly the culmination of the long conflict between the colonists and
the English King.* Viewed in another way, however, the contest was one hetween
the colonists in their assemblies and the eolonial governors, The governors were
the champions of the King's ideas of government in opposition to the desires of
the colonists and were the ever present reminders of all those offenses which had
accumulated during the years. When the colonists determined to rid themselves
forever of control by the King, they, in drafting their own constitution, naturally
withheld powers from the governors and displayed more confidence in the legisla-
tors by concentrating in them broad authority.®

Under the new constitutions the legislature of each state elected the governor.
His term of office was restricted to one year, except in South Carolina and Dela-
ware, and restrictions were placed upon his eligibility for reelection. An execu-
tive council chosen by the legislature (exeept in New Jersey), served to restrict
the governor's powers, including that of pardon: the governor had to consult the
council on all important matters® In short, the aim was to divest the chief
magistrate “of all the royal features which made the previous governors ob-
noxious to the people,” ¥

As would be expected, considerably altered provisions for the pardoning
power emerged from the constitution-making consequent upon the abandonment
of the colonial charters, In Georgia, the governor was denied the prerogative of
issning pardons, although he might grant reprieves or suspend the payment of
fines until the meeting of the assembly.® In Connecticut and in Rhode Island, his
power was restricted through the continnance of their eolonial charters by which
the pardoning power was vested in the assembly.® In five other states the chief
magistrate eould extend clemency only under certain circumstances, or with the
advice of his council, or in accordanee with predetermined limitations. By the
constitutions of the remaining five of the thirteen states, the governor was in-
vested with the power to grant pardons. Cases of impeachment were placed he-
yond the reach of the pardoning power in five states, In Now York,” the governor
could grant pardons in impeachment cases, but not in instances of treason or of
murder. In New Jersey, the right to grant pardons for all offenses was conferred,
but the governor was forced to share the prerogative with the council,®

v

The representatives of the states, assembled in Philadelphia in 1787, possessed
the opportunities of searching colonial charters, state constitutions.® records

# Greene, p. 125. The governor had to respect the terms of his formal instructions. Sir
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Bacon was to be excepted. Berkley went bevond his instructions and excepted others, for
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* Willlam C. Morey, “The First State Constitutions,” Annals of the American Academy of
Political and Social Secience, IV, No. 2, September, 1893, p. 18,

* I'bid., pp. 18. 25.

» Arthur N. Holcombe. State Government in the United States (8rd ed., 1931), p. 57.

3 Morey, “The First State Constitutions,” Annals of the American Academy of Political
and Social Science. IV, No, 2. September 1893. p. 29,

L ‘:ﬁEenjamln Perley Poore, United States, Federal, and State Constitutions and Charters,
. 380,

® Connecticut Charter, 1662, and Rhode Island Charter, 1663 : Francls Newton Thorpe,
Charters and Constitutions of the United States, I, 520 and VI. 3211, respectively ; Morey,
“The First State Constitution.” Annals of the American Academy of Political and Social
Science, IV, No. 2, September., 1893, p. 19.

“ New York Constitution, 1776. Poore, 11, 1335.

2 New Jersey Constitution, 1776, Poore, II. 1312.

2 Concerning the value of state constitutions to the members of the Philadelphia Con-
vention. Mr. James Bryce has sald : “It has been truly said that nearly every provision of
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tion, for want of anrrm«lent. was obliged to devise for itself.” James Bryce, The American
Commonwealth (3rd ed., 1898), I, 35 and Ibid., Appendix, note to ch. IV, p. 671,
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of English practice, and especially their own experiences,® for solutions to the
various problems which confronted them. From any or all of these sources there
were available some ideas concerning the prerogative of pardon. Despite this
fact, neither the Virginia plan nor the New Jersey plan, the principal plans
presented, embodied provisions for the pardoning power in their projected
arrangements, But Charles Pinckney's Draft of a Federal Government provided
that the executive “shall have power to grant pardons and reprieves, except in
impeachments,” and Hamilton's Plan of Government provided for “the supreme
executive authority of the United States to be vested in a governor,” one of whose
authorities and functions was “the power of pardoning all offenses, except treason,
which he shall not pardon, without the approbation of the Senate.,” “ The resolu-
tions adopted by the Convention and submitted to the Committee on Detail,
like the Virginia and New Jersey plans, failed to include a reference to the matter
of clemency.® But on the margin of the Randolph or Virginia plan, John Rutledge
added the following to the clause defining the powers of the executive: “The
power of pardoning vested in the Executive: his pardon shall not however be
pleadable to the impeachment.” * To convey his suggestion. Rutledge employed
phraseology which resembled that of the Act of Settlement of 17017

The Committee on Detail adopted the Rutledge suggestion and incorporated
it in the tenth article of a draft constitution reported to the Convention on the
sixth of August in the form : “He shall have power to grant reprieves and pardons;
but his pardon shall not be pleadable in bar of an impeachment.” “ Discussion
of this article ensued on the twenty-fifth of August, when Roger Sherman moved
to amend the “power to grant reprieves and pardons” to read “to grant reprieves
until the ensuing session of the senate, and pardons with the consent of the
senate.” ® His motion failed, for only one state, his own, voted in favor of
it.” Subsequent to the failure of this proposal, the Convention inserted after
“pardons” the words “except in cases of impeachment” and removed the words
“but his pardon shall not be pleadable in bar of an impeachment.” " Two days
later, Luther Martin desired to introduce the words “after conviction” to follow
the words “reprieves and pardons.” To this alteration James Wilson objected on
the ground that a pardon before conviction might be necessary in order to obtain
the testimony of accomplices. Forgeries were cited as cases in which such a con-
tingeuci" might arise. In deference to this argument, Martin withdrew his
motion.

The Convention did not further consider the matter of clemency until the
tenth of September, when Edmund Randolph presented a motion relating to
pardons in cases of treason and asked that it be referred to the Committee on
Style. Although the Convention granted Randolph’s request, the Secretary of the
Convention failed to record in the Journal the content of the motion.® Two days
before the Committee on Style submitted its report, in which appeared the pro-
vision: “and he shall have power to grant reprieves and pardons for offenses
against the United States, except in cases of impeachment.” ® It would appear
that the committee had not approved the proposal of Randolph. In the course
of comparison by the Convention of the report with the articles agreed on Ran-
dolph moved to amend the article so as to “except cases of treason’ from the
pardoning power.® He viewed the prerogative in these instances as too great a

@ The importance of experience was sucelnctly expressed by John Dickinson during the
course of the debates, when he said : “Experience must be our only guide. Reason may mis-
lead us.” Max Farrand, The Records of the Federal Convention of 1787, I1. 278, Mr. Farrand
is responsible for the following statement : “In fact, making allowance for the compromises
and remembering that the state constitutions were only a further development of colonial
governments, it is possible to say that every provision of the federal constitution can be
accounted for in American experience between 1776 and 1787." Max Farrand. Framing of
the Constitution, p. 204.

# Journal, Acts and Proceedings of the Convention, assembled at Philadelphia, Monday,
May 14, and dissolved September 17, 1787, which framed the Constitution of the United
States (1819), pp. T8, 131,

# [bid., po. 2071 : Farrand, Framing of the Constitution, p. 160 : William M. Melgs, The
Growth of the Constitution in the Federal Convention of 1787, Appendix, pp. 333-336.

8 Meigs. p. 216.

4712 and 13 Willlam ITL. c. 2.

48 Farrand, Records, 11, 185 ; Journal, Convention, 1787, p. 225,

% 3 Madison’s Papers, 1433,

® Farrand, Records, 11, 419 ; Journal, Convention, 1787, n. 205.

5 Journal, Convention, 1787, p. 295 ; Farrand, Records, 11, 419,

& Journal, Convention, 1787, p. 295 ; Farrand, Records, II, 426.

8 Farrand, Records, 11, 564.

B Ibid., 11, 599 ; Journal, Convention, 1787, p. 362,

& For this debate, see Farrand, Records, 11, 626-627 ; for the motion, see Journal, Conven-
tion, 1787, p. 382,
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trust, conceiving that the President himself might be gnilty and that the traitors
might be his own tools. George Mason agreed, but Gouverneur Morris, also en-
visaging possibilities of misuse of the pardoning power, submitted that he “had
rather there should be no pardon for treason, than let the power devolve on the
legislature,” James Wilson thought pardon for treason was necessary and that it
should be placed in the hands of the executive. Should the President be a party
to the guilt, he could be impeached and prosecuted. Rufus King saw a violation
of the constitutional separation of powers in the event that the legislature be
given a share in the pardoning power. Moreover, he considered a legislature un-
suited to the purpose since it would be governed too much by the passions of the
moment. He suggested the expedient of requiring the coneurrence of the Senate in
the acts of pardon. James Madison admitted the force of the objections to allowing
the legislature to exercise the pardoning power, but he felt that the “pardon of
treason was so peculiarly improper for the President” that rather than give him
this right, he would acquiesce in its transfer to the legislature. His preference in
the matter would be to associate the Senate, as an advisory council, with the
President. Randolph, on the other hand, was unwilling to agree to the allocation
to the Senate of a share in the pardoning power, for in a collusion of that body
and the President he saw great danger to liberty. Mason in reply to Madison
said that the Senate already had been accorded too much power. But he appeared
willing for Congress to exercise the pardoning power in certain instances, for
he said: “There can be no danger of too much lenity in legislative pardons, as
the Senate must con [sie] concur, and the President moreover can require two-
thirds of both Houses."

This closed the debate. On Randolph’s motion to “except cases of treason”
from the operation of the pardoning power there were two ayes and eight noes.
One delegation, that of Connecticut, was divided on the question. After the failure
of this motion, the Convention accepted the pardon clause as it had been written
by the Committee on Style, The pardon clause in the Constitution of the United
States differs in regard to impeachments from the Act of Settlement of 1701."
Yet this expression of Parlinment served as the basis for the pardon clause in our
Constitution.

A’

During the period from the close of the Philadelphia Convention until the
Constitution went into effect, there was, as in the Convention itself, compara-
tively little discussion of the pardoning power. Some arguments against placing
the power of granting pardons in the executive, except in cases of impeachment,
were presented. These arguments in turn evoked replies, most of which can be
found in the number of The Federalist contributed by Hamilton ®

One eritie of the pardon clause of the Constitution contended that the Presi-
dent should not have the power to grant pardons ;™ another submitted that par-
dons in the cases of treason should not be allowed, at least not before conviction
or without the consent of Congress.® These and other crities conceived that this
was a very dangerous power which the President might use to shield his own
confederates in case of an abortive attempt to subvert the Constitution, or to
stop investigations and, as a consequence, to avoid detection, since he conld grant
pardons before indictment.” The greatest misgivings about confiding this power
to the President arose out of a contemplation of the crime of treason.” The erities
held that in treasonable conspiracies the President himself would likely be in-
volved and, entrusted with the pardoning power, would have in his hands an
instrument with which he could prevent proper punishment of his confederates,
If clemency were considered for the offense of treason. Congress, not the Presi-
dent, should be given the power of decision.

Some of the members of the ratifying Conventions who favored the constitu-
tional grant of the pardoning power contended, first, that such a power should
be lodged somewhere in a government. They argued that the testimony of an

™ For the content of the Act of Settlement, see 12 and 13 William III, ¢. 2; for the point
of difference. see below, p. 62.

% The Federalist, A Commentary on the Constitution of the United States, Henry Cabot
Lodge. editor, No. T4.

* Jonathan Elliot. The Debates in the Several State Conventions on the Adoption of the
Federal Constitution . . . (ed. of 1907). TIT. 497.

% Elliot’s Debates, 11, 408, and Elliot’s Debates, I, 401,

% See TLuther Martin : “Genuine Information.” and “An Earlier Stage of Martin’s Genuine
Information ;" Farrand. Records, IT1. 218, 158 : Elliot’s Debates, IIT, 497.

% The Federalist, Lodge, editor, p. 464 ; Elliot’s Debates, IV, 110-113.
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accomplice, which was necessary to secure a conviction, could best be obtained by
clemency from the executive and that a spy serving the executive in time of war
could only be saved by clemency from the executive who alone knew of his serv-
ices. The latter need for clemency would arise if the President, seeking informa-
tion concerning the enemy, would secretly send a man of some importance as a spy
to obtain such information. By feigning resentment against his own country, the
spy would possibly be received by the enemy into favor and confidence, making it
possible for him to get valuable information for the President. After completing
his mission and secretly transmitting the information to the President, the spy
would return to his own country where he would be regarded with disfavor by the
people for his supposed treason, since the people would be unaware of his service
to the country. The spy’s life might even be endangered. Should not the President
be able to exercise the pardoning power without interference from the legislature
under such circumstances?® In the second place, the proponents of execulive
clemency deemed a legislature unsuited to the exercise of the power; hence the
power could not be better placed than in the executive. During the debate in the
Virginia Convention, Madison said it would be extremely improper to vest the
power in the House of Representatives and not much less so to vest it in the
Senate, since numerous bodies were actuated more or less by passion.” These
bodies, moreover, would not always be in session, which would possibly oceasion
fatal delay in such a case as a rebellion, when an otherwise well-timed offer of a
pardon to the insurgents might restore tranquillity. Then, too, in numbers there
would be greater danger of connivance, more encouragement to an act of obduracy,
and less fear of suspicion or censure for an injudicious exercise of the power
of pardon. But by placing the power to grant pardons in a single executive these
difficulties would be avoided. As Hamilton explained :

“Humanity and good policy conspire to dictate, that the benign prerogative
of pardoning should be as little as possible fettered or embarrassed . . . As the
sense of responsibility is always strongest, in proportion as it is undivided, it
may be inferred that a single man would be most ready to attend to the force of
those motives which plead for a mitigation of the rigor of the law, and least apt
to yield to considerations which were calculated to shelter a fit object of its
vengeance. The reflection that the fate of a fellow-creature depended on his sole
fiat, would naturally inspire serupulousness and caution ; the dread of being ac-
cused of weakness or connivance, would beget equal circumspection, though of a
different kind.” *

Hamilton further argued that a single executive could act with as much dis-
patch as would be required in cases of insurrection or of rebellion. To the con-
tention that Congress rather than the President should have power to grant
pardons in cases of high treason, Roger Sherman replied in The New Haven
Gazette: “1t does not appear that any great mischief can arise from the exercise
of this power by the president (though perhaps it might as well have been lodged
in congress).” ® Sherman pointed out also with respect to the general power of
pardon that the President could not grant pardons in cases of impeachment, so
that impeached officials could always be excluded from office.

Thus the members of the ratifying Conventions continued the argnments con-
cerning the advisability of entrusting the executive with the power of clemency,
but the pardon clause remained as it had been approved by the Philadelphia
Convention. The discussion in these ratifying Conventions had sérved only to
stress the relative advantages and disadvantages of lodging the pardoning
power in the executive.

& Elliot's Debates, 1V, 110-113.
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o The Federalist and Other Constitutional Papers, E. H. Scott, editor, IT, 608,
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