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EXTENDING LIMITED COPYRIGHT IN SOUND 
RECORDINGS

M ONDAY, JU N E  3,  19 74

H ouse of Representatives,
Subcom mittee on Courts, Civil  L iberties,

and th e A dministra tion  of J ustice of the
Committee of th e J udiciary,

W ashington. D.G.
The subcommittee met at 10:15 a.m., pursuant to notice, in room 

2226, Rayburn House Office Building, the Honorable Robert M. Kas- 
tenmeier (chairman) presiding.

Present: Representatives Kastenmeier, Drinan, Owens, Mezvinsky, 
and Smith.

Also present : Herber t Fuchs, counsel and Thomas E. Mooney, as­
sociate counsel.

Mr. Kastenmeier. The hearing  will come to order.
The subcommittee has met th is morning to take evidence and hear 

testimony on my bill, H.R. 13364, to amend title  17 of the United  
States Code to remove the expirat ion date provided in Public Law 
92-140 which authorized  the creation of a limited copyright in sound 
recordings for the purpose of protect ing agains t unauthorized dupli­
cation and piracy of sound recordings and to increase the criminal 
penalties of piracy and counterfeiting  of sound recordings and for 
other  purposes. There are a number of identical or similar  measures. 
Without objection these will be placed in the record at this point  as 
follows: H.R. 13364, introduced by the Cha ir; H.R. 13857 and H.R. 
13765, introduced bv our subcommittee colleagues, Mr. Railsback and 
Mr. Danielson respectively: H.R. 13681, introduced by our full com­
mittee colleague, Mr. Waldie; and H.R. 14423, introduced by Mr. Fu l­
ton and cosponsored by others.

[H.R. 13364. 13857,' 13765, 13681 and 14423 follow:]
(1)
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1 “Sec. 3. * * * The  provis ions of title 17, Unit ed States

2 Code, as amen ded by  section  1 of this Act , shall app ly only

3 to sound recordings  fixed, published,  and copyrig hted on and

4 afte r the effective date  of this Act , and nothing in title 17,

5 United  State s Code,-.as ame nded by  section 1 of this Act,

6 shall be applied  retr oac tive ly or be const rued  as affecting

7 in any  w ay any rights  with  resp ect  to  sound recordings  fixed

8 before the effective date  of this  A ct .” .

9 Sec. 2. Section 104 of title  17 of the United  States Code

10 is amended by  add ing the following provision:  “Provided,

11 Th at any  person who willfully and  for profi t shall infringe

12 any  copyright provided b.y subsection 1 (f) of ti tle  17 of the 

33 United  State s Code as amended, or who should  knowing ly

14 and  willfully aid or abet, such infringem ent, shall be fined

15 not  more  than $25,0 00  or imprisoned for not more than

16 three years, or  both , for the first offense and shall be fined

17 not more than  $50,0 00  or imprisoned not more  than  seven 

18 1 years, or both, for any  subsequent offense.” .

19 Sec. 3. The provisions of section 231 8 of title 18 of the

20 Uni ted State s Code is amended to read as follows:

21 “§2318. Transporta tion, sale, or receipt of phonograph

22 records bearing forgetl or counterfeit labels

23 “W hoever know ingly and with  frau dulent intent, trans-

24 ports,  causes to be transported , receives, sells, or offers for

25 sale in inte rsta te or foreign commerce any phonograph
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1 record, disk, wire, tape , film, or other artic le on which

2 sounds are recorded, to which  or upon which is stamped,

3 pasted, or affixed any forged or counterfe ited label, know-

4 ing the label to have been falsely made,  forged, or counter-

5 feited shall be fined not  more than  $25,000 or imprisoned

6 for not more than three years, or both, for the first such

7 offense and shall be fined not more than  $50,0 00  or impris- 

S oned not more than seven years, or both, for any subs - 

9 que nt offense.” .

[H .R . 1385 7, 93 d Cong. , seco nd  sess .]

A B IL L to  am en d ti tl e  17 of  th e U ni te d S ta te s Code to  remov e th e ex p ir at io n  da te  prov ided  
in  Pub li c La w 92 -1 40  wh ich au th ori ze d  th e  cr ea tion  of  a  lim ited  co py ri gh t in  soun d 
re co rd in gs fo r th e pu rp os e of  p ro te c ti ng  again st  un au th ori ze d  du pli ca tion an d pi ra cy  of 
so un d re co rd in gs  ; to  in cr ea se  th e  cr im in al  pen al ti es  fo r pi ra cy  an d counte rf e it in g  of 
so un d re co rd in g s; an d fo r o th er  pu rp os es .
Be it enacted by the Senate and House of Representat ives of the United States 

of America in Congress assembled, That section 3 of Public  Law 92-340, which 
amended tit le 17 of the  United Sta tes Code, is amended by str iki ng  the words 
“and before J an ua ry  1, 1975” from the  second sentence  of section  3 of such law so 
th at  such sentence will read  in pa rt  as  fo llows:

“Sec. 3. * * * The provisions of titl e 17, United States Code, as amended by 
section  1 of this Act, shal  appy ony to sound record ings fixed, puhislied, and copy­
righ ted on and af ter the  effec tive date of this  Act, and noth ing in tit le  17, United 
Sta tes Code, as amended by section  1 of thi s Act, shall  be applied retroactively 
or be const rued  as affecting in any way any righ ts with  respect to sound record­
ings fixed before the effective d ate  of this Act.”.

Sec. 2. Section 104 of  tit le  17 of the United Sta tes Code is amended by adding 
the following pro vis ion : “Provided, That any  person who will fully  and for profit 
shall  infr inge any copyright  provided by subsection 1( f)  of tite 17 of the United 
States Code as  amended, or who should knowingly  and willfu lly aid or abet such 
infringem ent, shall  be fined not more tha n $25,000 or imprisoned for not more 
tha n three years, or both, for  the  first  offense and shall be fined not more than 
$50,000 or imprisoned not more than  seven years, or both, for  any subsequent 
offense.”.

Sec. 3. The provisions of section  2318 of tit le 18 of the United Sta tes Code is 
amended  to  read as follows :
“§ 2318. Transportation , sale, or receipt of phonograph records bear ing forged 

or counterfeit  labels
“Whoever knowingly and with  fraudule nt inte nt transports, causes to be tra ns ­

ported, receives, sells, or offers for  sale  in in ters ta te  or foreign commerce any 
phonograph record, disk, wire, tape.  film, or other art icl e on which sounds are 
recorded , to which or upon which is stamped, pasted, or affixed any forged or 
counterfeited label, knowing the  label to have  been false ly made, forged, or 
counter feited shall be fined not m ore than  $25,000 or imprisoned  fo r not more than 
thre e years, or both, for the first such offense and shall  he fined not more than 
$50,000 or imprisoned not more than  seven years , or both, for  any  subsequent 
offense.”.



[H.R. 13765, 93d Cong., second sess.]
A BILL to extend the Act of October 15, 1971, providing for the creation of a limited  copy­

rig ht in sound recordings, and  for other purposes.
Be it  enacted by the Senate and House of  Representatives of the United S tates 

of America in Congress assembled. That  section 3 of the Act of October 15, 1971 
(85 Stat. 392; Public Law 92-140) is amended by striking the words “and before 
January 1, 1975”.

Sec. 2. Strike the period a t the end of section 104, t itle 17 of the United States 
Code, and insert in lieu thereof the following: Provided further,  That  any
person who willfully and for profit shall infringe any copyright provided by sub­
section 1(f ) of title 17 of the United States Code, or who knowingly and will­
fully aids or abets such infringement, shall be fined not more than $25,000 or 
imprisoned for not more than three years, or both, for the first offense and shall 
be fined not more than $50,000 or imprisoned not more than  seven years, or both, 
for any subsequent offense.”.

Sec. 3. Section 231S, title  18 of the United States  Code, is amended by striking 
“$1,000 or imprisoned not more than one year, or both.” and inserting in lieu 
thereof “$25,000 or imprisoned for not more than three years, or both, for the 
first such offense and sha ll be fined not more than  $50,000 or imprisoned not more 
than seven years, or both, for any subsequent offense.”.

[H.R. 13681, 93d Cong., second sess.]
A BILL to amend titl e 17 of the United  Sta tes Code to remove the  ex pira tion  date  provided 

in Publi c Law 92-140 which authorized the  crea tion  of a limited copyright in sound 
record ings for the purpose of pro tect ing aga ins t unau thor ized  dupl icat ion and piracy  of 
sound record ings; to increase the  criminal pena lties  for piracy and  cou nter feit ing of 
sound record ings; and for  other purposes.
Be it  enacted by the  Senate and House of Representatives of the United S tates 

of America in Congress assembled, That  section 3 of Public Law 92-140, which 
amended title 17 of the United States Code, is amended by striking the words 
“and before J anua ry 1, 1975” from the second sentence of section 3 of such law 
so tha t such sentence will read in part  as follows :

“Sec. 3. * * * The provisions of title 17, United States Code, as  amended by 
section 1 of this Act, shall apply only to sound recordings fixed, published, and 
copyrighted on and afte r the effective date of this Act, and nothing in title  17, 
United States Code, as amended by section 1 of th is Act, shall be applied retro ­
actively or be construed as affecting in any way any rights with respect to sound 
recordings fixed before the effective date of this Act.”.

Sec. 2. Section 104 of title 17 of the  United States Code is amended by adding 
the following provis ion: “Provided, That  any person who willfully  and for profit 
shall infringe any copyright provided by subsection 1(f) of tit le 17 of the United 
States Code as amended, or who should knowingly and willfully aid or abet such 
infringement, shall be fined not more than $25,000 or imprisoned for not more than 
three years, or both, for the f irst offense and shall be fined not more than $50,000 
or imprisoned not more tha n seven years, or both, for any subsequent offense.”.

Sec. 3. The provisions of section 2318 of ti tle 18 of the United States Code Is 
amended to read as follows :
“§ 2318. Transpor tation, sale, or receipt of phonograph records  bearing  forged 

or counterfeit labels
“Whoever knowingly and with fraudu lent intent, transports, causes to be 

transpor ted, receives, sells, o r offers for sale in inte rsta te or foreign commerce 
any phonograph record, disk, wire, tape, film, or other ar ticle on which sounds are 
recorded, to which or upon which is stamped, pasted, or affixed any forged or 
counterfei ted label, knowing the label to have been falsely made, forged, or 
counterfeited  shall be fined not more than $25,000 or imprisoned for not more 
than three years, or both, for the first such offense and shall be fined not more 
than $50,000 or imprisoned not more than seven years, or both, for any subsequent 
offense.”.

[H.R. 14423, 93d Cong., second sess.]
A BILL to amend titl e 17 of the United Sta tes Code to remove the  expir ation  date  pro­

vided in Public Law 92—140 which authorized the  crea tion of a limited copyright in
38-701— 74----- 2
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so un d re co rd in gs  fo r th e pu rp os e of  pro te ct in g  ag a in s t unau th ori ze d  du pl ic at io n an d 
pir ac y of so un d re co rd in gs; to  in cr ea se  th e cr im in al  pen al ti es  fo r pi ra cy  an d co un te r­
fe it in g  of  so un d re co rd in g s; an d fo r o th er pu rp os es .

Be it enacted by the Sena te and House  o f Repre sentatives of  the United S tate s 
of America  in Congress assembled, That section 3 of Public  Law 92-140, which 
amended  tit le 17 of the United  Sta tes  Code, is amended  by str iki ng  the words 
"and before January 1, 1975” from the second sentence of section 3 of such law 
so th at  such sentence will read in pa rt as follows :

"Sec. 3. * * * The provisions of tit le 17, United Sta tes  Code, as amended by 
section 1 of this  Act, shall  apply only to sound record ings fixed, published,  and 
copyr ighted  on and af ter the  effective date of this Act, and  noth ing in titl e 17, 
United Sta tes Cotie, as amended by section 1 of this Act, sha ll be applied ret ­
roac tively or be construed as affect ing in any way any rights  with  respect  to 
sound record ings fixed before the  effective date of this Act.”.

Sec. 2. Section 104 of titl e 17 of the  United States Code is amended by adding 
the following  provis ion : “Provided, That any person who w illfu lly and for profit 
shall  infr inge any copyright provided  by subsection 1( f)  of tit le  17 of the United 
Sta tes Code a s amended, or who should knowingly and willfully  a id or abet such 
infringem ent, shall  be fined not more tha n $25,000 or imprisoned for not more 
tha n three  years,  or both, for the first offense and shal l be fined not more than 
$50,000 or imprisoned not more tha n seven years, or both, for  any subsequent 
offense.”.

Sec. 3. The provisions of section  2318 of tit le 18 of the United Sta tes Code is 
amended  to  read as follo ws:
“§ 2318. Transportat ion , sale, or receipt of phonograph reco rds bearing  forged 

or  counte rfe it labe ls
“Whoever knowingly and with  fra udulent intent, tran spo rts , causes  to be 

transp orted,  receives, sells, or offers for  sale  in int ers tat e or foreign commerce 
any phonograph record, disk, wire , tape, film, or other art icle on which sounds 
are  recorded, to which or upon which is stamped, pasted, or affixed any forged 
or counter feited label, knowing the  label to have been false ly made, forged, or 
counter feited shall be fined not more tha n $25,000 or imprisoned for not more 
than thr ee  years,  or both, for  the  first such offense and shall he fined not more 
than $50,000 or imprisoned not more than seven years , or both, for any subse­
quent offense.”.

Mr. K astenmeier. The purpose of  the legislation is to eliminate the 
Jan uar y 1. 1975 termination date from Public Law 92-140. Tha t pub­
lic law amended title 17 of the  United States Code by extending copy­
right  protect’on to sound recordings in order to prohib it their  unau­
thorized duplication  and piracy, by sale o r by other distribution.

The protection accorded sound recordings was limited to recordings 
fixed, published, and copyrighted on o r after February  15. 1972 and 
before Jan uary 1. 1975. Will ful infringements for profit were made 
punishable by a fine of  not less than $100 or more than $1,000 or by 
imprisonment of un to 1 year or both.

Tn addition  to eliminating the term ination date on the sale of sound 
recordings, the bill makes sha rp increases in the penalties for infr ing­
in g  sound recordings willfu lly and for profit, and for knowingly and 
fraudulent ly transpor ting records carry ing counter feit labels. 
Whether the amount of these increases and penalties is justified and, 
if not. what changes should be made, will be considered at this hear­
ing.

For our five* witness this morning, we are pleased to greet the Hon­
orable John L. Murphy, Chief of the Government Regulations Sec­
tion at the Justice Department, whose statement is expected to deal, 
among othe r things, with the penalties provided bv the bill. Mr. Mur- 
nhv. vou are weleome before this committee and you may proceed. 
Perhaps vou would first like to identify your colleague.



TESTIMONY OF JOHN L. MURPHY, CHIEF, GOVERNMENT REGULA­
TIONS SECTION, CRIMINAL DIVISION, U.S. DEPARTMENT OF
JUST ICE; ACCOMPANIED BY ROBERT P. WEIDNER, ATTORNEY,
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. Murphy. Good morning, Mr. Chairman. 1 am accompanied 
by Mr. Robert P. Weidner, an a ttorney on my staff who regularly en­
gages in the supervision of copyright prosecutions.

I appreciate this oppor tunity  to appea r before your subcommittee 
to express the support of the Depar tment  of Justice  for H.R. 13364 
which would remove the expira tion date provided in Public Law 92- 
140 which created copyright protection in sound recordings and to 
increase the  criminal penalties for sound recording p iracy and coun­
terfeit ing.

Since Public Law 92-140 became effective on February  15, 1972. the 
Government Regulations  Section of the Criminal Division has been 
charged with responsibil ity for its enforcement. Immediate ly upon 
enactment of Public Law 92-140, we conferred with indus try repre­
sentatives to gain the intelligence information tha t had been develop­
ed relating to unauthorized duplicat ion or piracy of sound recordings, 
and to acquire an intimate  knowledge of the methods and techniques 
employed by the pirates. We established close liaison with the Fed­
eral Bureau of Investigation,  which, of course, was charged with the 
investigation  of these offenses. All of these efforts were designed to 
open channels of communication and to enhance the effectiveness of 
our enforcement efforts.

We developed a manual for the use of investigators and prosecutors 
which included a ready reference printout of current ly popular record­
ings and their  related  copyright numbers for use in detemining 
whether recordings offered for sale by pira tes are protected by Federal 
copyright, and I might  say tha t this supplement has been kept up to 
date from time to time to enable the agents of the FB I and other  
persons interested to determine whether pira te tapes are offered for 
sale by retail outlets.

Our first acquaintance  with sound recording copyright violations 
was, to say the least, both astonishing and dismaying. The dimensions 
of the problem were obviously enormous. The ease of entry—minimal 
capital and little  expertise is required—combined with the startling 
profit-to-cost ra tio (it is estimated that  the cost to a p irate of a tape 
album legitimately  retai ling for $6 is probably not much in excess of 
$0.50) provide an at tract ion for the marginally intellectual and skilled 
entrepreneur tha t is, to many novices, all but irresistible. The effects 
of p iracy are debi litat ing;  the pirate brings no creat ivity to his entry  
into this ar t form; indeed, he feeds as a parasi te upon the c reativi ty, 
the productivity, and the enterpr ise of others. He is anticompetitive  
for. to a substantial degree, he suppresses the creativity and initiat ive 
of both art ists and producers as he feeds like a vulture upon the ir crea­
tions. He is really a thief of major sta ture, no t unlike  the gun wielding 
stickup man, the bomb carrying  hijacker, and the pen wielding 
embezzler.

Yet. under present law, he is not dealt with in the same manner as 
those perhaps more for thr igh t criminals since the penalty he faces is 
on the same order as tha t imposed for  petty larceny. This mild sanction 
necessarily creates a psychological att itude on the pa rt of prosecutors



and courts tha t mitigates the seriousness of the offense and militates 
agains t the imposition of sentences compatible with it. I should note 
here t ha t the misdemeanor penalty presently provided relegates these 
crimes to the  jurisdict ion of m agistrates who are, by reason of the fact 
tha t their jurisdict ion is limited to minor offenses, attuned to  imposing 
20 or 30 day suspended sentences and fines of a few hundred dollars a t 
most.

Increasing the penalty for sound recording piracy would create a 
substantial deterrent to many now engaged in th is eroding enterprise. 
Many persons appear to grav itate to the piracy business in a rather 
casual, almost cavalier, manner. They respond to advertisements in 
publications  offering sales opportunities and through word of mouth 
enticements assuring them of substantial profits with no experience 
required and little risk. Most, I  am sure, are well aware of the illicit 
nature of  the ir undertak ing but are willing to  assume the  risk of what 
they consider the rather mild consequences of get ting caught. Many of 
these types would be deterred from embarking on their illegal ventures 
if the penalty were to be increased to a felony stature and especially if  
they should face a monetary fine of a dimension tha t would take the 
profit out of the business; crimes motivated by monetarv gain are 
perhaps  most effectively suppressed bv the likelihood th at  the violator 
if caught will bo disgorged of the illgotten  frui ts of his crime. The 
pathological c riminal type will ha rdly be deterred by any penalty. But 
if, as I  suspect, the marginal opera tor—one who has not yet developed 
a truly cr iminal mentality—will be, our enforcement task will be sub­
stant ially eased.

Moreover, if Congress expresses its concern about these offenses by 
increasing the penalty for the ir commission, courts will likely follow 
your lead and impose heavier sentences; prosecutors too will view 
these crimes in the aspect o f a serious offense and there  will be fewer 
declinations of prosecution.

Mr. Chairman, your subcommittee certain ly needs no persuasion 
from me to conclude tha t the extension o f the life of the anti piracy 
statute is a critical need. I  only wish to remind you th at the Dep art­
ment of Justice, and especially the Federal  Bureau of Investigat ion 
which has performed admirably in the enforcement of the present 
act, have invested their  energies and resources in Doth investigation 
and technical development tha t are now showing results in the form of 
prosecutable cases. These investments were made on the assumption 
based on the legislative history of Public Law 92-140, th at its provi­
sions would by now be encompassed in the general revision of copy­
righ t law. While that  has not  come to pass, the  piracy problem de­
serves extended and careful attention.  That purpose can only be 
achieved by the p rompt  enactment of H.R. 13304. Fai lure  to pass this 
bill would result in a p rofligate  waste of the resources of the Justice 
Departmen t; it would give the pirates  a field day—indeed a feast 
day—to poach upon the talen ts of America’s artis ts as well as the 
capita l investment, risks, and legitimate profits of the recording 
industry .

That concludes my statement, Mr. Chairman. I will be glad to re­
spond to any questions vou may have.

Mr. Kastenmeter. Than k you. Mr. Murphy. Can you indicate to 
the committee where the terms of the bill came from? While they are 
in the bill I introduced, it is not a bill which 1 created. Was the Jus-
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tice Depar tment  consulted about $25,000 plus 3 years  for a first of­
fense and $50,000 plus 7 years on subsequent offenses ?

Mr. Murphy. Yes, Mr. Chairman. They conform. Those penalties 
conform to S. 1400 penalties, which as you probably know, are gra d­
uated. Fir st of all they are enumerated  by letter,  A, B, C, D, and E. 
A class E felony under  S. 1400 carr ies a penalty of 3 years and a fine 
of $25,000. A class D felony which is the  next higher offense, carries 
a penalty of 7 years and $50,000. And  th at I believe is the reason why 
these penalties are cast as they are, to have them coincide and conform 
to S. 1400.

Mr. Kastenmeier. Would you resta te tha t? A class E felony is 3 
years d id you say ?

Mr. Murphy. Yes, sir. I have S. 1400 here if I can find it  now.
Section 2201 of S. 1400 specifies tha t in the  case of  a class E felony 

the fine shall be $25,000. And section 2301 of the same bill specifies 
tha t in the case of a class E felony the imprisonment term shall be 
not more than  3 years. So in effect the bi ll would fit the penalties for 
copyright into  S. 1400 very neatly.

I might  say th at there is also a provision in S. 1400 tha t does deal 
with copyrigh t viola tions in another manner.

Mr. Drinan. Excuse me, Mr. Chairman.  W hat  is S. 1400?
Mr. Murphy. Th at is the general revision-----
Mr. Drinan. Tha t is the administra tion bill ?
Mr. Murphy. Of the criminal code.
Mr. Kastenmeier. Th at is one of three bills calling for the  tota l re­

form of the Federal criminal statutes.
Mr. Drinan. W hat is in Mr. Kastenmeier’s ominbus bill? I would be 

more interested in that.
Mr. Kastenmeier. There is also another bill, S. 1, as I recall it to 

reform the Federal crimina l laws. I  do not know th at you have all of 
those several formulations of revision, but  to pursue the mat ter fu r­
ther, the point is the Justice  Department was consulted and the Jus tice 
Department recommended these penalties, is that correct?

Mr. Murphy. I cannot say that, Mr. Chairman. T do know that , and 
I am not cognizant of who, in fact, drafted  this bill, bu t the industry 
and the Justice  Department worked together in enforcing the present 
act. And how it came about that the present bill contains penalties 
which fit very neatly into S. 1400 T do not know. I do not recall having 
been consulted myself. But, whoever drafted  it and pursued it cer­
tainly  seems to have been aware tha t S. 1400 has similar provisions for 
the gradin g of penalties. We of course, the Justic e Department, u nder ­
took to comment upon the bill in its lette r to the subcommittee and we 
took part icular notice of that , not in the lette r but in reviewing our 
position on the bill and we noted tha t it would be a coincidence o f 
penalties between the  bill and the revision of  the c riminal code as pro­
posed in S. 1400.

Mr. Kastenmeier. What is the experience of the Justice Depart­
ment, the Federal  Bureau of Inves tigation or the  U.S. Attorneys, in 
enforcement of the existing law ?

Mr. Murphy. Well , first of all with respect to the FB I, they have 
been nothing less tha n magnificant in my opinion, in thei r efforts to 
suppress these violations. I requested the statist ics from the Bureau 
for this purpose and I have them here.

Since the  inception of the bill they have initiated  3,466 investiga­
tions since February 1972. They have te rminated from the date until
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the present 1,879 investigat ions and they have ongoing investigations 
as of the end of April of  1,587.

Mr. Kastenmeier. Invest igations for violation of the existing-----
Mr. Murpiiy. These are a ll the copyrigh t violations, Mr. Chairman.
Mr. Kastenmeier. All copyright violations?
Mr. Murphy. But the copyright  violations, other than  sound re­

cording violations, are relatively small in the  area of 20 a year, some­
thing  l ike that.  So, the bulk of these investigations represents sound 
recording piracy investigations.

Mr. K astenmeier. Tha t is interesting. I did not realize, and I sup­
pose the Congress did not, tha t it  was imposing th at much of a burden 
on law enforcement at the t ime we wrote the bill.

Mr. Murphy. No. I noted in the report t ha t the cost was only esti­
mated in terms of the  cost to the copyright office. And I think  i t was 
stated in terms of $100,000 or $125,000 on its enactment and actually  it 
was overlooked I suppose, but investigations do cost money as well. 
But, these investigations are fitted in, I think,  to the normal investi­
gative practices of the FB I. There has been some additiona l technical 
costs in terms of operation of the  F BI  laboratory which has also done 
yoeman’s work in developing techniques to identi fy tape  recording 
piracy.

I might sav tha t the Just ice Depar tment  and the indust ry are to­
gether attacking the problem of  reaching a simplified manner of iden­
tify ing  pira ted copies. You see in a prosecution we must have technical, 
scientific evidence tha t the pira te copy and the legitimate copy are 
identical and th at takes some doing in terms of technical expertise. We 
are approaching the problem together, and we think we have reached a 
solution tha t will reduce th at cost and effort very substan tially, and 
make our prosecutions much easier to pursue.

Mr. Kastenmeier. You indicated you had a large number of 
investigations by the Bureau. How many prosecutions have you pu r­
sued since the inception of this  bill and how many successfully or to 
what extent  have they resulted in convictions?

Mr. Murpiiy. First, of all, with respect to convictions. I have a chart 
which I have prepared  and I  will be glad to supplement the record with 
it, which shows the number of prosecutions which have resulted in 
either pleas of guilty or  convictions after tr ial  and sentences that have 
been imposed, if any, have been imposed to date. And it shows tha t 
there have been 43 convictions so f ar  and tha t is from an estimated 
total of prosecutions in itiated and I do not have the exact figure on 
that b ut i t is roughly 75 prosecutions init iated. So we have between 25 
and 30 prosecutions pending.

[The chart refe rred to fo llows:]
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Counts
Date Name of  defenda nt Distr ict  charged Disposit ion Sentence

1 Oct. 3,1 972.................W alter R. Matthew s..  N.D. G a . . . .  1 Nolo contendere p lea.

2 May 17,1973............... Theodore R. Dienge r. W.D. O k la ..  1 Guil ty plea, 1 co un t..
16 Guilty plea, 4 counts .

3 July 1973............. . . . .  Glenn Th arp_______ C.D. C a li f. .. 12 Nolo contendere 
plea, 2 counts.

4 Aug. 3, 1973........ ___ CopyRite Recordings New 45 Guilty plea, 45
( “ Speedy” Mexico. counts.
Newman).

5 Oct. 1, 1973......... ___ Wilfo rd A. Jordon____ C.D. C a li f. .. 15 Guilty plea, 1 count..

1 year (suspension ), $200 
(suspension), 2 years 
probation.

6 months, $1,000 fine.
1 year (suspension),

$4,000 fine (suspen­
sion),  3 years proba­
tion .

1 year each count (sus­
pension).

$22,500 fine.

6 Oct. 1, 19 73 ................Webster D auphin ery .. ..do...............
7 Nov. 5, 1973................ P. M. Place S to re s.. . S.D. Io w a.. .

8 Nov. 29, 1973.............. Robert  E. Bye rs......... E.D. M ic h .. .

6 .........do.........................
44 Nolo contendere 

plea, 18 counts.
1 Guil ty plea .................

9 Nov. 29,1973..............Teddy Lynn H o lli day.. .. do ...............
10 Dec. 5 ,1973................ Theodore H. W il li s .. . E.D. Va..........

11 Dec. 7, 1973................
12 Dec. 14, 1973..............

Robert Kit Sha y____ E.D. M ic h.. .
Barry S mith ...............N.D. I ll ...........

1 ____ do.........................
1 Nolo contendere 

plea.
1 Guil ty plea..................
1 .........do .........................

13 Dec. 14, 1973............'. Ronald E. O’Connor. . E.D. M ic h.. . do.

14 Jan. 11,1974........ ___ A. Joseph Loescy... .  C.D. C a li f. .. 60 Guilty plea, 20 
counts.

15 Jan. 25, 1974........ ___ Marc W. Z lotogura
(juvenile) .

W.D . M ic h .. 1 Nolo contendere 
plea.

16 Feb. 1974_______ ___ Michael R. T h ie s .. . .  E.D. M ic h .. 1 Guilty plea________

17 Feb. 7,1 97 4..........___ Leon R. S tan lee___ . N.D. O k la .. 3 Guil ty plea, 3 counts.
18 Feb. 11, 1 9 7 4 .. . ___ Mackie, Inc........ . . S.D. W. Va .. 43 Guil ty plea, 4 coun ts.
19 Feb. 25, 1974___ . . .  Heck's , In c_____________do____ 2 Nolo contendere 

plea, 2 counts.
20 Feb. 28, 19 74. .. . ___Joseph J. S w ia te k.. ..  N.D. I l l ....... 5 Guilty plea, 5 coun ts.

21 Mar. 6, 1974____ ___Donald G. Crabtree. . .  W.D. O kla .. 5 ____do................. .......

22 Mar. 12, 19 74 ... . ___ Theodore M. Hooker. E.D. N .C .. .. 3 G ui lty plea, 3 coun ts.

23 Mar.  18, 1 9 7 4 .. .. ___ Richard G. S tand ow .. W.D. Wash.. 10 Guilty plea, 10 
counts.

24 Mar. 27, 1974___ . . .  Donald E. W ill is ........ W.D. W ise ..
Dick Hardesty__________ do____

5
5

Guilty plea, 5 counts.
____ do........... ..............

25 Apr. 4, 1974____ ___ James R. H o rn e r. .. . N.D. G a .. .. 2 Guilty plea, 2 counts.

26 Apr. 5, 1974________John J. Hydoc k__________ do____ 25 Guilty plea, 25 
counts.

27 Apr . 5, 1974.......... __ Stephen A. Ku ran off .............do____ 15 Guil ty plea, 10 
counts.

28 Apr . 8, 1974.......... . . .  A. D. Govan_______  W.D. A rk . . 3 Guilty plea, 3 
counts.

29 Apr . 12, 1974____ . . .  Sidney T uch m an .. ..  S. D. In d .. . 5 Nolo contendere 
plea, 5 counts.

30 Apr . 17, 1974........ . . .  James K. Ang lin____ N.D. G a .. .. 6 Nolo contendere 
plea, 6 counts .

31 Apr. 17, 1974......... . . .  Horace U. Edwards .........do ............. 50 Gu ilty  plea, 50 
counts.

32 Apr. 17, 1974........___Jerry L. McCarn........... . . .d o ............. 16 Nolo contendere, 16 
counts.

33 Apr. 17, 1974........___ Charles M. Sharpe_____ do............. 25 Guil ty plea, 25 
counts.

6 months (suspension), 
$100 Tine (suspension),  
6 months probation 
(suspension).

$100 fine (suspension). 
$1,800 fine.

$500 fine, 2 years pro ­
bation.

Do.
30 days (suspension), 

$1,000 fine.
2 years probat ion.
2 years probation, $100 

fine.
2 years proba tion,  $250 

fine.
5 years probation 

($10,000 f ine by State 
court).

9 months probation, $100 
fine.

2 years probat ion, $750 
fine.

$300 fine.
$800 fine.
$100 fine, $500 fine.

3 years probat ion, $1,000 
fine.

1 year (suspension), 2 
years probat ion, $2,500 
fine ($2,000 suspen­
sion).

6 months (suspension),  1 
year probat ion, $500 
fine.

20 days, $2,000 fine.

$1,000.
$250.
(1) 1 year (suspension),

2 years probation, 
$1,000 f ine;  (2) same.

(1 ) 1 year  (suspension) ,
1 year probation, $250 
fine ; (2 ) same; (3 to 
25) same, but no fine.

(1 ) 1 year ( suspension),
2 years probation, $250 
fine ; (2 to 10) same, 
but no fine.

No sentence as ye t.

Do.

(1) 1 year ( suspension),
1 year probation $500 
fine ; (2 to 6) 1 year 
(suspension),  1 year 
probat ion.

1 year (suspension), 2 
years probat ion, $1,000 
fine.

(1 ) 1 year (suspension), 
$500 fine ; (2 to 16)—1 
year (suspension).

(1 )— 1 year (suspension),
1 year probation; 2 
same consec. w/ct. 1;
(3 to 2 5}—same, ccnc. 
w/c t. 2.
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Date Name o f defendant Dis tric t
Counts

charged Disposition Sentence

34 Apr . 19, 1974_______ Larry Axtm an______ North
Dakota.

20 Guilty plea, 20 
counts.

$3,000 fine.

35 Apr.  19, 1974_______Vernon Axtman______ . .. d o ______ 5 Guilty plea, 5 
counts.

$750 fine.

36 Apr.  19, 1974........___Ronald Souther______ . .. d o ............. 20 Guilty plea, 20 
counts.

$3,000 fine.

37 Apr.  19, 1974_______Northwestern Tapes,
Inc.

___The Tape Shack...........

. . .d o ............. 20 ____ do......... ............. . $6,000 fine.

38 Apr. 25, 1974____ S.D. W .V a. . 1 Jury t ria l, gui lty 
verdict.

$500 fine.

39 Apr. 29, 1974_______Louis F. Sofka.............. M.D. P a . . . . 33 Guilty plea, 33 
counts.

(1 to 6 )—$3,000 fine ;
(7 to 33)— 1 year 
probation.

40 Apr . 30, 1974_______James Sv ihovec_____ N. Dak____ 1 Guilty plea_______ . $150 fine.
41 May 1974 _____ . . .  Harry N. Brown____ S.D. M is s.. . 5 Nolo contendere 

plea, 5 counts.
$1,000 fine.

42 May 3, 1974________Joseph Cawley______ W.D. Wash.. 51 Magistrate trial , 
gu ilty  verdict  on 
51 counts.

Not sentenced as yet.

43 May 3, 1974________ Darrell G. Ma licoate .. W.D. O k la .. 8 Jury t ria l, gui lty 
verdict  on 7 
counts.

2 years probation , $5,000 
fine.

Mr. Kastenmeier. And what disposition was made»of the 43 con­
victions in terms of penalties?

Mr. Murphy. Well they are listed in the chart tha t I will submit. 
They show, however, a dismaying lack of vigor in the imposition of 
sentences. They range from—well, first o f all with respect to  im pris­
onment, we have only had two sentences in which imprisonment was 
imposed at all. One was for 20 days and the other for 6 months. The 
fines, well, they ranged down to $50 or $100 and upwards to $22,500. 
But by far  the majori ty of them are in the several 100 or few 100 
category. The prison sentences which are imposed other th an the ones 
I have mentioned, which were ac tually time served, sentences usually 
carry  a 1 year or less prison term but they are suspended and 
the defendan t is usually placed on probation for a period of time from 
a couple of months to a year or two.

Mr. K astenmeier. Mr. Murphy, what leads you to believe th at any 
increase in these penalties will still not result in suspended sentences?

Of coui’se, I appreciate  your strong statement tha t to some extent 
moralizes against the  activity, bu t nonetheless there is a disposition to 
think of some of these people as i llegitimate businessmen, if you will, 
and tha t sending them to prison, obviously, whether it is a magistrate 
or judge or even the  U.S. Attorney, does it, does not seem to be in the 
books in the final analysis as an appropria te penalty. So, increasing 
the term in and of itself may not result in sending more people to 
prison, do you think?

Mr. Murphy. I realize tha t the mat ter of increasing penalties for 
crimes is a most complex and highly controversial subject. I per­
sonally had experience years ago in contributing to the enactment of 
the Narcotic Control Act of 1956 which you may recall had minimum 
mandatory penalties of very substantial terms. And we found tha t 
the result  was tha t we got more acquittals as a result of the fact tha t 
the court was faced with the dilemma having to send somebody away 
for a minimum of 5 years or acquit h im because i f he convicted him, 
if he allowed him to be convicted, he would be confronted with tha t 
rather  difficult choice. So I am not suggesting tha t by raising the 
penalties we will put more people in prison. Wh at I do believe is that
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there are many people in this  piracy business who arc’ not actually 
hardened criminal types. They are really not criminal  types at  all. 
They have not developed th e criminal mentality.  They are in it for 
the money. Somebody has persuaded them tha t it is easy and it is 
easy to make a fast  buck in this  business and the risks are slight be­
cause look, i t is only 1 year and you know, so the persuasion will go, 
tha t when you only have a 1-year penalty, courts are likely to impose 
much, much less than that . But, if you were confronted with the pos­
sibility of a very substantial prison term and a very substantial line 
which would take the profit out of it I think that  many people who 
are now entering this business would be dissuaded.

Mr. K astenmeier. The reason I mentioned moraliz ing is th at much 
of what you have said about the debili tating  effects, the failure to 
bring  creativ ity into the ar t form, the feedings as parasites  upon 
creativ ity, is almost precisely the same language used with reference 
to the CAT V; tha t is to say, Communication Antenna Television, 
which relays, which in a sense steals the signal of a station which 
legitimately uses the artis ts and the art form and relays it, adding 
nothing to it, but merely relaying the same thing. While the Supreme 
Court and the courts have suggested tha t tha t is not a violation of 
present law it is, in  effect, very much what we have here, save only 
tha t we have decided to distinguish by statute and say that th is sort of  
piracy  is illegal, and the other  from of p iracy is not illegal. But, the 
distinction really cannot be made in terms of morality.

Furthermore, I think there  is a certain disposition not to punish 
forbidden publication by prison terms. I have in mind Ginsberg who 
did go to prison, but tha t we a ll know, was a highly unusual case in­
volved in obscene literature. I suspect the courts will become reluctant 
to sent people to prison for what is in a sense a form of economic thiev­
ery. Th at is why I  wonder whether in fact the increased penalty would 
serve the purpose which is intended , namely, to bring  into conformity 
and deter those who might  violate. But, for other forms of larceny, 
and we have plenty of larceny going on in this country,  perhaps 
more burg lary  and larceny than ever before, T am not sure it is the 
Government's responsibility to increase penalties to a higher degree, 
to threaten people with longer prison terms because of our inability 
to distinguish forms of felonies, at least in these areas.

Rath er we try  to meet the problems in other ways and I  do not know 
whether we have explored othe r ways of  meeting this  problem, dis­
couraging or making unprofitable piracv. But, I have some reserva­
tions about making it 3 or 7 years or life imprisonment or even you 
know, a capita l punishment, whether  t ha t in and of itself  will solve 
the problem, or even is appropriate to the criminal statutes. I have 
some question about it.

Mr. Murphy. Well, Mr. Chairman, may I just say that while I 
appreciate the views that you have just expressed, the fact is tha t this  
is a crime tha t is equivalent to grand larceny. It  really  cannot be 
regarded as a petty theft . When we walk into an establishment tha t is 
manufacturing  pirate tapes and seize 50,000.  100.000 tapes, which is 
simply their current inventory and  we determine as we did ou t in Cali­
fornia  where we seized the equipment and tapes from a pira te outfit 
there who was occupying five buildings to manufacture his tapes, his 
productivity was enormous and his sales were enormous. To impose 
for that kind of a violation the equivalent of  what a person gets for a 
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sneak thef t c’rime, a petty larceny offense, I think is disparate and I  am 
simply urging tha t the natu re of the crime be taken into account in 
determining what penalty should be imposed. And in doing so I can 
easily equate this crime with grand larcency, or that  very serious crime 
of theft from an interstate  sh ipment, something like that , and those 
crimes carry these kinds of penalties.

Mr. Kastenmeier. Mr. Murphy, could you define gran d larceny 
under present Federal law and indicate the penalties?

Mr. Murphy. Of course, we do not have g rand  larceny. Tha t is a 
State offense. But we do have the ft from an intersta te shipment which 
requires no minimum amount so long as the p roduct o r thi ng stolen is 
in intersta te commerce. The National Stolen Property  Act has a mini­
mum of $5,000 before it becomes a Federal offense. But, generally I 
made some effort to canvass the State  laws on this thing and I con­
tacted the Council of State Governments before my appearance here 
to determine if they knew what  the differentiating point  was between 
petty larceny and grand larceny. And years ago it used to be $50 but 
of course w’ith the inflationary developments it is somewhere now, 
varying upon which State you are talk ing about, between $100 and 
$500. So 1 think  th at it is rare tha t you would ever have a piracy case 
in which the value of the article  stolen, in effect, is less than  $500.

Mr. Kastenmeier. So tha t we may clearly have the views of the 
Justi ce Department on this, and the background, is it  your s tatement 
or belief tha t the Justice Department was consulted, perhaps by rep­
resentatives of industry, on th e penalties, and tha t while this bill or 
the recommendations of this bill are not those of the Just ice Depart­
ment, the Justi ce Department does approve of the bill and the penalties 
set forth?

Mr. Murphy. Oh, yes. O ur lette r clearly sets forth  our support of 
these penalties.

Mr. Kastenmeier. Thank you.
1 yield to the gentleman from New York, Mr. Smith.
Mr. Smith . Thank you, Mr. Chairman.
Mr. Murphy, in order fo r there to  be a piracy under the  present law 

and under  the proposal, the recording or the piece of music or what­
ever might be pirated, must be under a copyright in order to make 
it a piracy, is tha t correct ?

Mr. Murphy. Tha t is correct, and tha t copyright must have been 
secured after February 15, 1972, the  date of 92-140.

Mr. Smith. And I think  you said th at the present penalty structu re 
and the ease of making pi racy, enticed a lot of amateurs into th is and 
tha t you felt t ha t i f the penal ty s tructu re were materially increased it 
would discourage a lot of the  amateurs who are in the business ?

Mr. Murphy. I believe so. Yes, sir.
Mr. Smith. And might even discourage some of the professionals 

in the business. Mr. Murphy, in investigations of piracy, how does the 
FB I or the Justice  Department, get started ? Is it usually from com­
plaints  of the copyright owner ?

Mr. Murpiiy. Yes, Mr. Smith. The National Association of Record 
Merchandisers has many sales persons and distributors,  representa­
tives out in the field and they canvass their areas and report back, and 
the Recording Industry Association of America cooperates with them. 
And there is a joint effort to detect and report in the form of com­
plaints to the FB I all instances of record piracy tha t they  perceive.
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Now, obviously they perceive many, many thousands and th at is the 
reason why there  are so many investigations and so few prosecutions. 
Our policy from the inception of this act has been to focus upon the 
large distributor s and the manufacturers of these articles. And while 
we investigate and interview everyone about whom a complaint is 
made, I  am t alking about the F BI  now, of course, when I  say we, and 
many retailers, upon being so interviewed, immediately give assur­
ance tha t they are going out of the  business, tha t they want no pa rt of 
it when the FB I shows up and they have had it. Unt il that  point 
they just apparently  feel that they are sailing  along free and easy. 
But, tha t deters many of them. And t ha t is what leads me to conclude 
tha t many of these people would be fur ther deterred by an increase 
in the possible penalty  and part icularly  the fine because it is a mone­
tary  motive that  att racts these people. They are people who have other 
jobs and work at this thing part time in many instances, milkmen, 
automobile mechanics, and whatever. And they are finding the pinch 
of inflation hur ting  them a li ttle bit and they are looking for another 
means of acquiring  some funds. And they have answered an ad offer­
ing them an opportuni ty to make a lot of money with little  r isk and 
little capital investment. So, I believe that  the penalties being in­
creased would have this effect, although I agree with the Chairman 
tha t there is little  hope that  courts would impose sentences of this 
magni tude except for the monstrous types t ha t I have described such 
as the person out in California who was simply an arch criminal type 
in mv judgment because he was obviously operat ing in the  magnitude 
of millions of dollars. And tha t deserves serious treatment and we 
hope that  the court will see it th at way.

Now, we can build up the number o f charges that we lodge against 
the pira te now in terms of multiply ing the offenses. As you know, each 
pira te copy constitutes an offense. But, in the  end the court-----

Mr. Smith . Each pira te copy tha t is sold ?
Air. Murphy. Yes, sir.
Mr. S mith . One tape  or one record ?
Mr. Murphy. One sale.
Mr. Smith. One sale. All right.
Mr. Murphy. I personally believe each pira te copy could be made a 

separate count but we do not do that. We usually charge for each sale. 
But certain lv it would have to be each copy of a different copyrighte d 
recording. But  it seems to  me th at we do not get much effect out of 
that because first of all we are before a magist rate which I  have sug­
gested regular ly deals with petty offenses or minor offenses, and in 
some wav fails to  perceive the seriousness of this violation, or  they are 
so oriented toward imposing minor penalties tha t it is difficult for 
them to  change gears.

Mr. Smith . Mr. Murphy, as I unders tand it, the present law that  
we are seeking to  have continued requires for successful prosecution 
that a person not only willfully infringe a copyright, but that  it  shall 
be done for profit. In other words, you would prosecute someone who 
in his home made a tape of a musical piece over the air , a copyrighted 
piece for his own amusement ?

Mr. Murphy. No, Mr. Smith. Tha t is specifically exempted in the 
statu te itself. Home recordings from the radio for personal, private 
use are exempted under the  present statu te. They are not crimes at all.
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Air. Smith . And I would take it though  tha t if it were done with 
the intent to make a profit that it would be able to be prosecuted even 
though a profit was not made ?

Mr. Murphy. Yes, tha t is my belief. I f we walked into a  place and 
found 50.000 tapes duplicated without authority of the copyright 
owner, the  inference is inescapable th at this was a profitmaking ven­
ture. And the infr ingement-----

Mr. Smith . Not just for  the good of mankind ?
Air. Murpiiy. Tha t is right. And the law defines infringement as 

the use as well as the manufacture. So, we usually have evidence 
of manufacturing  and there are several states of the manu­
factu ring process that do involve themselves in the violation. And use 
also is a word tha t we are focusing on in terms of prosecuting people 
who obviously are in the business for profit. But we may not have had 
an actual sale. This whole business has gone substantially  under ­
ground since the enactment of 92-140.

Air. Smith. I notice t ha t section 2318 of the proposed bill, and I 
suspect th at it is already par t of the law, makes it  illegal and sub ject 
to penalty for anybody who knowingly  and with fraudulent intent 
should transp ort  or sell anything with counterfeit label on it. A 
coun terfe it label now, is tha t a separate crime from the one of the 
original  piracy ?

Mr. Murpiiy. Yes. That  has been in the law for some time. Tha t is 
section 2318 of  t itle 18, and tha t is in the Federal criminal code and 
tha t is a separate  offense. The counterfeiting  violation usually arises 
in regard to a record r ather than  a tape, although it can arise either 
way. I think the industry would perhaps be better equipped to advise 
vou on that . We have had few instances of counterfeiting brough t to 
our at tention and for very good reason.

Mr. Smith. Are they usually sold under a separate label perhaps?
Mr. Murpiiy. I t is difficult to detect. The usual manner in which they 

profit f rom such a counterfeiting, is to sell those counterfe its back to a 
dealer, legitimate dealer, who re turns it to the manufacturer , the legit­
imate manufacturer  for credit, and thus the legitimate recording  in­
dustry  is paying the pirates  for  their records. But, counterfeiting  
requires a good deal more expertise than simple tape piracy. The  coun­
terfeitin g of the label requires a skilled prin ting  establishment with 
equipment and so on to duplicate four  color p rinted labels and so on, 
and artis ts to duplicate them. And I  think this  is the reason, natura lly, 
why the pirates have gone principa lly to the tape reproduction rather 
than  records.

Mr. Smith . Air. Alurphy, do you have any estimate of how many 
people might be involved in the piracy business ?

Air. AIurphy. It  is sheer speculation, Air. Smith, but it  is many 
thousands, in my opinion, when you estimate tha t one pirate alone may 
employ as many as 50. 75, 100 people i f he is large enough. And then 
you get the distribution angle, where salespersons are employed and 
then the people involved a t the retail  level, gas stations or whatever. 
And when you compute all of those cumulatively, you have many 
thousands of people involved.

Mr. Smith . One other question. Air. Alurphy. I  notice in your s tate­
ment you mention the fact that many people appear to gra vita te to the 
piracy business in a casual manner. They respond to advertisements
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in publications offering sales opportunities and through word of mouth 
enticements assuring them of substantial profits with no experience 
requirements and litt le risk. What k inds of advertisements are these .

Mr. M urphy. They are publications tha t are published in the  tra de 
and some outside of the trade. They are advertisements and we know 
this from interviewing many pirates  upon detecting their violations 
and the interviews usually encompass how did you get into this o r he 
volunteers tha t information and it is quite frequently in response to 
an ad th at induces them to  answer the  ad to learn how to make money 
at home. And many of these pirates do operate-----

Mr. Smith . That is like selling the Saturday  Evening Post or 
something? .

Mr. Murphy. Yes, like the Avon lady or something like th at. But, 
when they get into  it they respond by telephone or  by let ter and some­
body contacts them and then the persuasion star ts and the person is 
really hooked. His garag e can be the scene of his  operation.

Mr. Smith. Well, what does the person who makes the  inducement 
get out of this ?

Does he get a commission ?
Mr. Murphy. lie is usually the person who is—there are several 

levels of manufacture, but he may be actually the reproducer, lie may 
be the person who goes out and buys the legitimise  tape and then 
makes a master out of it and duplicates 15 or 30 or more at a single 
time and this takes approximately 4 or  5 minutes. Or lie may be some­
one who buys what we call a pancake which is I believe 7.000 feet 
of reel tape, and he sells to winders, as they are called and stuffers. and 
these people are usually small people operating in their garage with 
very little  equipment. They cut this tape into the desired lengths to 
fit into the usual 8-track cassette and they seal it and they wrap it 
and that is par t of the operation. I mean they sta rt off tha t way. I 
have seen many reports in which pirate s have said tha t they began 
tha t way and then they decided well, why do I need the other fellow, 
T will buy my own equipment. By that  time he has had a substantial 
profit out o f his business and he cuts the other fellow out.

Mr. S mith. Well, ordina rily when he answers one of these ads he be­
comes some kind of a subcontractor in one sense or another? He may 
be a distributor , maybe a small manufacturer,  part of the operation?

Mr. Murphy. That is correct.
Mr. Smith. Until he buys his own equipment?
Mr. Murphy. And that is not very long a fter he gets into the busi­

ness either.
Mr. Smith. Thank you very much, Mr. Murphy.
Mr. Kastenmeier. The gentleman from Massachusetts.
Mr. D rixax. Thank you, Mr. Murphy for your statement. I am re ­

viewing here the report tha t we put out 3 years ago in the hearings  
tha t we conducted at tha t time and there are a lot of questions tha t 
are still unanswered, and tha t was one of the reasons why I  had  great 
misgivings about the bill tha t was reported  out bv this committee 3 
years  ago and I still have the same reservations. But I would like to 
know by what series of decisions the Department of Justice came to 
this  st rict  enforcement of the law ? I find it unbelievable real ly th at— 
well, maybe not—I find it astonishing  tha t the crimes against pro ­
perty tha t are here have received such atten tion from the Depart -
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ment of Justice and you, sir, are the first witness from the Depart­
ment of Jus tice to  have such vigor about the enforcement of any of  the 
laws and we have had all types of human rights, and we’re the ones 
who are pushing them to invest igate, and to enforce the  law. A nd the 
statistics that you have given here are meaningless unless we get 
the background of this 3,466 investigations in a period of 2 years. 
Well, in the previous 2 years or previous 4 years, how many were 
there and who made the decision to give apparently  top prio rity  to 
the enforcement of this crime against property ?

Mr. Murphy. Well, Congressman Dr inan,  pr ior to the period from 
which these figures are collected there was no sound recording piracy 
law so there is nothing to compare them with. There were no such 
investigations.

Mr. Drinan. These are all copyr ight violations, as you have said.
Mr. Murphy. Yes.
Mr. Drinan. I  tak^ it  th at it went from virtually zero to 3,400 ?
Mr. Murphy. That is correct.
Mr. Drinan. Who made tha t decision to enforce tha t law when 

there are so many other laws tha t are not enforced? Which Attorney 
General ?

Mr. Murphy. Well, I actually recommended i t and Mr. Petersen, 
who is the Assistant Attorney  General, concurred.

Mr. Drinan. How many more people, both in the Depar tment  of 
Justice and the FB I were required for all of this work?

Mr. Murphy. To concur in the policy decision ?
Mr. Drinan. No. No. How many FB I people and how many De­

partm ent of justice people have worked on these invest igations, pros­
ecutions tha t before did not?

Mr. Murphy. 1 have no way of knowing, sir. The investigations are 
conducted routine ly by agents of the FB I and how many there have 
been involved I could not say.

Mr. Drinan. You have to know because there  are all of these 
investigations, initia ted and terminated  and on-going and you have 
some statistics , so there must be a group  of people who do nothing 
else but enforce this law.

Mr. Murphy. No, I would not say that. I do not know tha t the 
FB I has created a special force.

Mr. Drinan. The Department of Justice has?
Mr. Murphy. No, sir. This is fitted in—I head a section with 16 

lawyers and we have been able to absorb this without  increasing our 
complement.

Mr. Drinan. Do you recall-----
Mr. Murphy. I must say tha t we work rather assiduously in doing 

so though. Mr. Weidner and a couple of his predecessors, who are now 
Assistant  United States Attorneys, did magnificent work, in my 
opinon in developing the data and the instructions. We published a 
manual which simplifies the instruction process for the FB I and for 
the Assistant  United States Attorney to prosecute these cases.

Mr. Drinan. When you say the business has gone underground, 
what are the  financial dimensions now compared to 2 or 3 years ago?

Mr. Murphy. Oh, I would say that financially we have perhaps 
not made a substantial dent into the number of transactions  tha t oc­
cur each day but I would have to couple tha t with the observation
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that any new law requires a substantial period of time before the  ma­
chinery for its enforcement gets under way.

Mr. Drinan. You cannot have it both ways, Mr. Murphy, Tou 
have made a concession tha t you have not cut into the business and 
3 years  ago a report of the subcommittee said tha t the piracy is now 
in excess of 100 million. Have you or have you no t cut into t hat  ?

Mr. Murphy. I believe I have put  out of business 200 or 300 pira tes. 
Whether their  places have been taken by other pirates  I am not in a 
position to say. I rather  suspect that we will not substant ially cut 
down on the total volume of the piracies for another year or so. But, 
there will come a time when the peak, th at I believe has been reached, 
will tape r off, and we will be materially assisted in tha t reduction 
process, if we have a substan tial penalty facing  these people rath er 
than the ra ther minor  offense penalties.

Mr. Drinan. Well, 2 or  3 years ago when we had hearings  we had 
the representatives of the pirates here and they are very nice people 
and they are not as you characterize  them. They had lawyers repre ­
senting the ir industry which, according to them, operated legitimately 
under  the Sears, Roebuck  decision. W hat do you say about th at ?

Mr. Murphy. Well, that  has been re jected by several courts since 
then. The Sears, Compco decisions a re just not applicable here. This 
is not imitation. This is not “simi lar” use. As a matter of fact, two 
circuit courts of the F edera l System have held tha t even under the old 
law the pirates  are in violation.

Mr. Drinan. Unde r any interp retation of the  law, is there a certain 
limited way by which so-called pirate s can operate with in the  law?

Mr. Murphy. When you say within  the law, you mean the criminal 
law, not violating  the crimina l law?

Mr. Drinan. R ight.
Mr. Murphy. If  a p irate is operating  in a S tate  which does not have 

an antipi racy statute and he limits his productivity to pre-Febru­
ary 15, 1972 productions, I  believe he would then only be liable for the 
civil penalties tha t the indus try could seek from him.

Mr. Drinan. I ’m sorry ?
Mr. Murpiiy. But many States are enacting laws. Two years ago 

there were only a hal f a dozen States. Now I  believe there are 26 or 
more States tha t have antipi racy laws so th at the pre-F ebruary 15, 
1972 productivity is not the answer.

Mr. Drinan. Has your  department or any depar tment  of  the Fed­
eral Government done a study on the extent to which, if any, prices 
have gone up as a result  of your drive against the  pirates, the prices of 
records ?

Mr. Murphy. No, sir, we have not.
Mr. Drinan. Why not ? T hat  was one of the predictions in the tes ti­

mony 2 or 3 years ago. People said tha t the price of records will go up 
becnuse the monopoly which they have will be reinforced by law. Where 
is the consumer division of the Justice Departmen t or the Federal 
Trad e Commission? I thin k this is a legitimate question. Have re­
cords gone up ?

Mr. Murpiiy. I  doubt it but I do not  have the facts  upon which to  
predicate tha t statement.

But there are representa tives of industry here which I am sure will 
respond to  tha t question.
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Mr. Drixax. They are  not going to  tell me, sir, that they have gone 
up unreasonably or excessively. In  the nature  of things they are not 
going to, and I really thin k this law gave them almost an unlimited 
monopoly. I t says the bill says, i t is a limited copyright  but actually it 
is unlimited. They can possess this fo r the life of the copyr ight.

Has the Justice Departmen t taken any position on Senator 
Hart's position of 3 years ago ? As you know, he dissented from this 
and he said that  we have to have some a lternative means and that  is 
one of the many reasons why I th ink,  as I recall it was that I suggested 
a time limit in th is bill, the time limit tha t now the industry wants to 
terminate. I wanted to develop alterna tives such as sta tutory require­
ments of licensing. Has the Depar tmen t of Justice thought about those 
questions?

Mr. Murphy. Well, we have not really included-----
Mr. Drixax. Why not?  Wh at about the consumer? W hat about the 

statu tory requirement tha t people are, in fact, required to give out a 
statutory royalty, tha t is being done in other areas of the law, as you 
know, in this area of  copyright. W hy should we give a tota l monopoly 
to Columbia Records or their siste r company ?

Mr. Murphy. Well, I suppose the same question could be asked as 
to why we give a monopoly to the publisher of a book. I think tha t 
there is the same kind of creativi ty, the ar tist ry and the talen ts tha t are 
embodied in the tape or the record as in a publ ication of th at kind.

Mr. Drixax. But as you know this was designed originally for the 
authors and the composers in ord er to enhance and reword thei r crea­
tivity. And now the people who get the reward are the corporations. 
Why is not the Department of Justice thinking  about this  very funda­
mental question in the area of copyrights?

Mr. Murphy. Congressman. I do not believe tha t the corporations  
get all of the profit by any means.

Mr. Drixax. Just  most of it, huh ?
Mr. Murphy. The artists , the producers and the musicians, there 

are many people involved here who are served and who receive a con­
tribut ion from the ultimate price of the  recording that  is pa id by the 
consumer.

I might say that in respect to  your  question about whether  this bill 
is supported  by people involved in the enforcement of the anti trus t 
law, if that is where I think your focus was, the Ant itru st Division has 
given its concurrence to our le tter tha t was transmitted to the commit­
tee and is in support of this bill.

Mr. Drtxax. Do they have any facts to support tha t, to show tha t 
there is no fur ther monopoly? Tha t was one of the dangers pointed 
out by Senator  Hart, and one of the dangers pointed out in our own 
report. We said we will go along with this thin g and tha t we are not 
in a position now to oppose statutory licensing tha t would be required 
but here i t is in the final sentence o f ou r repor t r

Certainly the entire  question of compulsory licensing can be reexamined by 
this committee when i t again considers legislation of th is copyright law.

We are not doing this. I jus t got notice on Thursday or Fr iday 
of this meeting, and we are not doing that . And now I  think it is an 
essential th ing  to do in this thing. And it may be in the natu re of the  
thing tha t we have to wait fo r the other body and so on but I  thin k the
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Departmen t of Justice should respond at least to the basic difficulty 
tha t Senator  Ha rt and others and I had with the enactment of this 
temporary license 2 or 3 years ago.

Mr. Murphy. To respond to i t very specifically, there  is a very real 
distinction between the compulsory license that the present law, the 
law prio r to 1972 afforded to anyone who wanted to use a musical 
composition. He has got to hire  musicians and artist s, and singers or 
whatever at great expense and risking  tha t he may not have a hi t on 
his hands and produce the thing. The pirate involves h imself with 
none of those costs. He has none of those risks. So tha t the reason for 
the compulsory license provision in the copyright act does not extend 
to the piracy  business whatever in my judgment.

Mr. Drinan. You see th e source of the argument , do you not? I 
quote Senator Ha rt:

I mus t relu ctantly vote no. When we ex tend  copyright  p rotection  for  this  p ur­
pose, i t is a misuse of the copy right grant. It  is  the  ex tension of a monopoly over 
the  expression of ideas and  it  is doub tful that  we will con stitutio nal ly remedy 
the provision or the problem of piracy withou t f ur ther  though t and exam ination 
of alt ern ati ves available.

That is the argument, the argument that still troubles me. But, I 
guess the Department of Justice  has not thought  about that . You pro­
tect the industry, and you come on like gangbusters in pushing the law 
and enforcing the law. I suppose tha t is your duty. But, you also have 
a duty to look at the larger questions of justice.

Than k you very much.
Mr. Kastenmeter. The gentleman from Iowa.
Mr. Mezvinsky. Mr. Chairman, out of respect to the o ther witnesses 

tha t are here, I  will say to Mr. Murphy th at I apprec iate his testimony 
and I will go over it as well as the point raised by the gentleman from 
Massachusetts, and I will defer  any other comments until afte r the 
other witnesses.

Mr. K astenmeier. This subcommittee has a number of responsibili­
ties. I t is the Subcommittee on Courts. Civil Liberties and the A dmin­
istrat ion of Justice. If  we are going to  add a number of people to the 
prisons we have to look at a broader public interest in the legislation, 
broader than  the economic interests which are narrowly represented 
by the bill itself. And, I  must say in response to my friend from Massa­
chusetts the Justice  Departmen t is correct. So long as the Congress 
enacts the bill consistent, incidentally, with the philosophy of the law 
which does gran t a monopoly to created works, and so long as we pro­
vide penalties for it I do not really see tha t the Jus tice Department has 
a contrary responsibility. It  is a philosophical question which prob­
ably the copyright  office, possibly the Federal Trade Commission, and 
others might  well consider. B ut. the enforcement division of the  Ju s­
tice Department I think probably is not charged with this sort of 
philosophic question of whether this limited monopoly tha t we have 
created—incidental!v consistent with all our copyr ight law—should 
be changed or not. That  is really not in your purview. Mr. Murphy. 
As to a number of other  matters to which you have testified this morn­
ing. we appreciate your testimony.

Mr. Murphy. Thank you. Mr. Chairman.
[The statement of Mr. Murphy follows:]

38-701—74----- 1
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Statement of J ohn L. Mur phy, C hie f, G overnment Regulations Section 
Crimina l Division

Mr. Chairman, I appreciate this opportunity  to appear  before your subcom­mittee to express the support of the Department of Just ice for H.R. 133G4 which would remove the expiration date provided in Public Law 92-140 which created copyright protection in sound recordings and to increase the criminal penalties for sound recording piracy and counterfeiting.
Since Public Law 92-140 became effective on February 15, 1972, the Govern­ment Regulations Section of the Criminal Division has been charged with re­sponsibility for  its enforcement. Immediately upon enactment of Public Law 92-140, we conferred with industry representatives to gain the intelligence in­formation tha t had been developed rela ting to unauthorized duplication or piracy of sound recordings, and to acquire an intimate knowledge of the methods and techniques employed by the pirates. We established close liaison with the Fed­eral Bureau of Investigation. All of these efforts were designed to open channels of communication and to enhance the effectiveness of our enforcement efforts. We developed a manual for the use of investigators  and prosecutors which in­cluded a ready reference printou t of current ly popular recordings and their  re­lated copyright numbers for use in determining whether recordings offered for sale by pirates  are  protected by federal copyright.
Our first acquintance with sound recording copyright violations was, to say the least, both astonishing and dismaying. The dimensions of the problem were obviously enormous. The ease of entry —minimal capital  and little  expertise is required—combined with the star tling profit-to-cost ratio  (it  is estimated that the cost to a pirate of a tape album legitimately retailing for $0.00 is probably not much in excess of .50) provide an  attraction for the marginally intellectual and skilled entrepreneur that  is, to many novices, a ll but i rresistible.  The effects of piracy are  debil itating: the pirat e brings no creativity to h is entry into this ar t for m; indeed, he feeds as a parasite upon the creativity , the productivity, and the enterp rise of others. He is anti-competitive for, to a substantia l degree, he suppresses the creativity and the initia tive of both arti sts and producers as he feeds like a vulture upon th eir creations. He is really a thief  of major sta ­ture, not unlike the gun wielding s tickup man, the bomb carrying hijacker, and the pen wielding embezzler. Yet, under present law, he is not dealt with in the same manner as those perhaps more forthright criminals since the penalty he faces is on the same order as t hat imposed for petty larceny. This mild sanction necessarily creates a psychological a ttitu de on the p art  of prosecutors and courts tha t mitigate s the seriousness of the offense and militates against  the imposi­tion of sentence compatible with it. I should note here tha t the misdemeanor penalty presently  provided relegates these crimes to the jurisdic tion of magi­stra tes who are, by reason of the  f act tha t their  jurisdiction is limited to minor offenses, attun ed to imposing 20 or 30 day suspended sentences and fines of a few hundred dol lars a t most.
Increasing the penalty for sound recording piracy would create a substantial deterrent to many now engaged in this eroding enterprise. Many persons appear to gravitate to the piracy business in a rath er casual, almost cavalier, manner. They respond to advertisements in publications offering sales opportunities and through word of mouth enticements assuring them of substantial profits with no experience required and little  risk. Most, I am sure, are well aware  of the illict natu re of thei r undertaking but a re willing to assume the risk of what they consider the rather mild consequences of getting caught. Many of these types would be deterred from embarking on their  illegal ventures if the penalty were to be increased to felony stature and especially if they should face a monetary fine of a dimension that  would take the profit out of the business;  crimes moti­vated by monetary gain are perhaps most effectively suppressed by the likelihood tha t the violator if caught will be disgorged of the illgotten fru its of his crime. The pathological criminal type will hardly be deterred by any penalty. But if, as I suspect, the marginal operator—one who has not yet developed a truly  criminal mental ity—will be, our enforcement task will be substantially  eased.Moreover, if Congress expresses its concern about these offenses by increas­ing the penalty for thei r commission, courts will likely follow your lead and impose heavier sentences: prosecutors too will view these crimes in the aspect of a serious offense and there will be fewer declinations of prosecution.Mr. Chairman, your subcommittee certainly needs no persuasion from me to conclude that the extension of the life of the anti-piracy sta tute is a critica l
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need. I only wish to remind you that the Department of Justice, and especially 
the Federal Bureau of Invest igation  which has performed admirably in the en­
forcement of the present act, have invested their  energies and resources in both 
investigation and technical development tha t are now showing results in the 
form of prosecutable cases. These investments were made on the assumption, 
based on the legislative history of Public Law 92-140, t hat  its provisions would 
by now be encompassed in the general revision of copyright law. While that 
has not come to pass, the piracy problem deserves extended and careful atten­
tion That  purpose can only be achieved by the prompt enactment of H.R. 13304. 

Failure to pass this bill would result in a profligate waste of the resources of 
the Justice Department; it  would give the pirate s a field day—indeed a feas t 

d a v __to poach upon the tale nts  of America’s arti sts as well as the capital in­
vestment, risks, and legitimate profits of the recording industry.

Mr. Kastenmener. I should say at this point that this part icular 
hear ing does b ring back a number of people who are familiar to the 
subcommittee in the context of copyr ight law and I would like to 
say before I introduce our next witness, tha t T observe m the audi ­
ence the former Register of Copyrights George Cary, who along with 
his predecessor, Mr. Kaminstein, so ably and so long served the  Copy­
right Office. He and many, many other faces in the audience are wel­
come ones to see again.

At this point I am most pleased personally, pleased to greet in her 
new capacity an old friend, who has served the Copyr ight Office and 
the Government for so long, so ably and in so many different capaci­
ties in the Copyr ight Office, for the first time in her new capacity 
as the Register of Copyrights, Ms. Barbara  Ringer.

TESTIMONY OF MS. BARBARA RINGER, REGISTER OF COPYRIGHTS

Ms. Ringer. Thank you. Thank you very much, Mr. Chairman.
If  I may, I  should like to have my statement  filed as a par t of the

record, and speak briefly to it and then answer any questions tha t the 

subcommittee has.
Mr. Kastenmeier. W ithout objection, th at will be done, although, 

indeed, your statement is brief, as I recall.
[The statement of Ms. Ringer follows:]

Sta teme nt  of B arbara R ing er , R egister of Copyrights

Mr. Chairman, I am Barb ara Ringer, Register of Copyrights in the Copyright 
Office of the Library of Congress.

The Copyright Office wholeheartedly endorses section 1 of H.R. 13364, which 
would amend the copyright law by removing the expiration date on securing 
copyright in sound recordings that was set by Public Law 92-140.

A l ittle  over two years ago Congress authorized a limited copyright in sound 
recordings to remedy the very serious and growing problem of record and tape 
piracy. The copyright was limited to protection agains t unauthorized  duplica­
tion of the actual sounds fixed in an original sound recording, since it  was the 
damage to the legitimate recording industry  caused by exact duplication tha t 
required redress, and continues to require redress.

The s< and recording copyright law was also limited in the sense tha t an ex­
piration date of December 31, 1974 was established for the legislation, and it 
is because of this expiration date  tha t H.R. 13364 has been introduced. In his 
report accompanying the 1971 sound recording legislation, Mr. Kastenmeier 
stated tha t the terminal date  was set “to provide a period fo r fu rther considera­
tion of various alternatives for solving the problems in this area, before resor t­
ing to permanent legislative enactment.” (H.R. Report No. 487, 92d Cong., 1st 
Sess.. 1971. page 1). The hope was also expressed tha t the sound recording 
provision would be made perma nent by enactment of a general revision of the
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copyright law. This hope has not been realized, and we all know the copyright 
revision bill, which certa inly has our continued strong endorsement, is no longer 
a realistic hope for achieving permanent sound recording legislation by Decem­
ber 31 of this year. We must therefore  turn to separate legislation in order to 
provide the deserved and needed benefits of the copyright system to authors of 
sound recordings. Section 1 of the bill achieves this result.

In addition to the justice  of the case for permanent sound recording copy­
right  legislation, le t me mention one other consideration. The United States  cu r­
rently has an international obligation as a member of the 1971 Geneva Phono­
gram Convention to protect on a reciprocal basis the sound recordings of pro­
ducers who are  nationals of member countries against unauthorized  duplica­
tion. This trea ty obligation can be met without any doubts only by effective 
Federal legislation. State  law is much too problematical for this purpose, and 
the United States traditionally has honored its international obligations in this 
field through Federal copyright legislation.

Sections 2 and 3 of the bill would increase the penalties for infringement of a 
sound recording copyright under title  17 of the Code, and for transportat ion, 
sale or receipt of recordings bearing forged or counterfeit labels under title  18 
of the Code. I would agree tha t the penalties  for deliberate, willful record 
piracy should be severe enough to act as an effective deterrent. However, the 
Copyright Office has no expertise in criminal law enforcement, and we therefore 
take no position as to the partic ular amendments in sections 2 and 3.

In conclusion I would add that, in our view, the experience of the las t two 
years vindicates the claim by authors of sound recordings to Federal copyright 
protection. Both record producers and performers benefit from this legislation 
since their respective creative contributions, typically governed by contracts, are 
recognized and protected. There is no question in my mind tha t tape piracy is 
fundamentally anticompetitive. As I stated  in my testimony before the prede­
cessor of your Subcommittee in 1971, piracy tends to increase the price of legit i­
mate recordings: this  is because the record producers lose sales volume on the ir 
“hit records,’’ which must return  sufficient gross to cover losses on other record­
ings. No pira te duplicates a loser. The public pays for piracy in the end. The 
Copyright Office firmly believes tha t what the public pays for recorded music 
should go to creators ra ther than scavengers.

For these reasons, we support the enactment of H.R. 13364.
Ms. Ringer. When vour subcommittee held bearings  in June 1971, 

on the legislation which became Public Law 92-140, T was personally 
privileged to join with the then Register of Copyrights,  Mr. Kamin- 
stein, in representing the Copyright Office and in testifying  in  favor 
of this amendment. Our position was based on two fundamenta l points.

Fir st, tha t sound recordings are in every way as fu lly creative and 
worthy of copyright protection as any other form of copyrightable 
work. We believe this very profoundly , Air. Chairman. We simply see 
no dis tinction between the creative efforts that go into sound record­
ings and the worthiness of protection , and the creativ ity or social 
worth of, for example, motion pictures or the great mass of copyright- 
able work which can be called “de rivative” in some sense or another.

The second fundamental point was that record and tape  piracy , 
which at tha t time was assuming very large  proportions, was a serious 
public problem, and th at i t had an anticompetitive effect in the  general 
copyright field. We felt tha t it should be dealt with, if  it was dealt 
with, under the Federal copyright statu te, with its fair  limitations and  
safeguards and its certainties, rather  than being lef t to the rather  
amorphous and uncertain state of the statutory and common law of 
the 50 States.

Three years late r our position on these principles remains exactly 
the same, just  as strong  as ever. We therefore fully support the basic 
purpose of your bill. H.R. 13364, which is to remove the  expiration 
date on the securing of copyrights for sound recordings, thereby mak­
ing the 1971 amendment permanent.
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ber 31 of this year for the operative  life of the amendment. And as 
explained in your report there were two reasons for setting  this  limit. 
One was to provide a period for fur the r consideration of the  various 
alternat ives for solving problems in this area before resorting to per­
manent legislative enactment. The second was the hope, which still 
springs eternal, tha t in the meantime the  protection  of  sound record­
ings would be enacted as p art  of the general revision of the copyright  
law.

In the interven ing years several important things have happened 
and one important th ing  has not happened. I will mention three of the 
important things t ha t have happened.

One is th at the legislation was effective in combatting piracy. I was 
in Europe  for a year and a half, and I saw it from the other end. I 
think what Mr. M urphy  said was true, tha t the pirates were perhaps 
not altogether driven out of business but tha t they were driven out 
of a lot of U.S. outlets, and a gre at deal of th eir product was finding 
its way to foreign countries with results that were not  good.

I do not see any signs of anticompeti tive effects. There have been 
changes in the indust ry. I think  everyone knows it. Some of them are 
not for the better, but I think  they would have been worse if  the act 
had not been on the books. The p irates  are stubborn and what was said 
was true: tha t this kind of activity  is very easy and very cheap, in­
volves very litt le investment and in the  overall scheme of th ings, very 
little  risk. There is a lot of money to be made and there are a lot of 
loopholes in the law. I  believe, th at the pirates  are on the run, both in 
this country and abroad, and I think this legislation has contributed 
to tha t ra ther  desirable effect.

I do not believe that  the fears tha t were expressed, which were quite 
genuine, have been realized. If  the legislation had not been passed I 
honestly believe tha t the  situation  in the indus try, and in what the 
public pays and gets, would be worse.

As to the other important things  tha t have happened, we have had 
a large number of court  decisions, some involving State laws, and 
some involving construction of this law. and some dealing with the 
relationship between the two. And we have had a Supreme Court 
decision on this important question, which T think answers the ques­
tion that  ATr. Drinan asked, concerning the use of the Sears and 
Compro decisions as a basis for the activities of the so-called pirates. 
The Supreme Court specifically held  in Goldstein v. Calijomia. tha t 
the Sears and Gompeo decisions were not applicable to th is situation.

Second, we have had. as Mr. Murphy mentioned. 26 State statutes  
dealing with the righ ts in recordings made before February 15, 1972, 
and all of them are based on the premise that sound recordings are 
subject to State protection. These sta tutes have been upheld by some 
courts. I will not leave you with the impression tha t the law in this 
field is clear. It  is not. It  is still in an evolving state. I am almost 
sure some of these questions will eventually reach the Supreme Court 
again, but at this stage of the game we have a different jurid ical 
situation from that  in 1971. I t is much, clearer now as a legal conclu­
sion t hat  these works are creative, and tha t there are rights in them. 
The Supreme Court has actually held this.

The third  thing which I consider very important  is that , since



26

April,  the U nited States is a party  to an interna tional convention di ­
rectly on th is point. After  advice and consent, this trea ty was accepted 
by the Senate and ratified by the United  States. This is the Conven­
tion for the Protection of Producers for Phonograms against the U n­
authorized Duplication of the ir Phonograms, which was adopted 
about the same time you were considering this bill in 1971. And it 
does impose a treaty obligation on the United  States with respect to 
“phonograms” or sound recordings orig inat ing in other  countries. 
In the preparatory work tha t led to tha t convention, there was ab­
solutely no defense whatever of the activities of the so-called record 
pirates. Everyone accepted the princ iple that record piracy should be 
stopped, and the problems primar ily involved resolving the inte rrela ­
tionship between this trea ty and another convention—the Rome Con­
vention on Neighboring Rights,  which p artially  covers the  same sub­
ject matter—and dealing with the question of whether developing 
countries were entitled to somewhat different treatm ent in this area 
from developed countries. I thin k tha t this  convention, which now 
has 11 adherents , is a success, and I think it will grow’.

What did not happen was the enactment of copyright law revision. 
There is current activity in the Senate, as I  know you are Avell aw’are, 
and the general revision bill, has been reported from the  Senate Jud i­
ciary Subcommittee to the full committee, with provisions paral lel­
ing those in your bill. But, there  is no real possibility of an enactment 
of tha t revision legislation in this Congress, and the sound recording 
amendment is exp iring at the end of this year. This would create  an 
extremely difficult situation, leaving aside all of the arguments that 
can be put  forward in favor of the legislation in and of itself. 1 be­
lieve th at in the present situation, with our interna tional  obligations 
and the legal background th at has emerged in the last  3 years, it would 
be very close to a disaster if this amendment were allowed to expire.

With  respect to the criminal penalties, the Copyright Office pre­
fers to take no position. We feel, and I personally feel, tha t it is 
unfor tunate if you have right s under  a law’, Federal or otherwise, 
tha t cannot be effectively enforced. We believe tha t in some cases cri­
minal penalties may be justified in cases of copyright infringement. 
And, of course, there are already criminal  penalties under the present 
law’ that apply to this activity. We agree with the Justi ce Dep art­
ment to  the extent of saying that, if the present penalties are totally  
ineffective they should be raised. But we just do not know’ whether 
they are o r not, and for th is reason, and not for any reasons or  tactics 
or policy, we would prefe r not to take a posit ion on this issue.

In summary, Mr. Chairman, we believe th at the past 3 years have 
demonstrated the need for  th is legislation on a permanent basis, and 
we urge your favorable consideration of H.R. 13364.

Thank you Mr. Chairman.
Mr. K astenmeier. Thank you, Ms. Ringer. T hat  is very concise and 

comprel lensi ve test i mony.
You say tha t while the Senate has passed a copyrigh t revision bill, 

out of its subcommittee, there is no possibility tha t it might become 
law’ in this session. Why do you say no possibil ity ? On what do you 
base that ?

Ms. R inger. I am basing it on the realities of the situation, Mr. 
Chairman. Even if i t were possible for the full Senate Judici ary Com-
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inittee to act on the bill and for the bill to pass the Senate as a whole, 
it would then come before your committee. I  cannot imagine tha t your 
subcommittee would not hold hearings, and tha t these would have 
to be extensive in length. You have never held hearings on several 
major  provisions, includ ing the one you mentioned, the subject of 
CATV. The CATV provisions as they now appear in the revision 
bill have never been considered by your subcommittee, and I think 
tha t you would necessarily have to have ra ther extended hearings  on 
this  and other subjects. It  just does not seem to me a realistic possibi­
lity that this omnibus legislation could be enacted in 1974.

Mr. K astenmeier. Apart from what would be required of th is sub­
committee is it your estimate tha t the Senate presently intends to 
complete the action on the bill ?

Ms. Ringer. Yes.
Mr. K astenmeier. This year?
Ms. Ringer. As fa r as intentions are concerned, certainly.
Mr. Kastenmeier. Then I would hold out as a sta tement tha t there 

is a possibility of action, although perhaps  remote. In the Senate 
bill as reported by th e subcommittee, you indicate tha t its provisions 
paralle l those in the bill or bills before this subcommittee. Are they 
precisely the same? Do they t rack  absolutely in terms of penalty?

Ms. Ringer. They track absolutely in terms of the effect and the 
penalty. The language necessarily is dif ferent because the amendment 
tha t you are considering extending is an amendment of the  1909 law, 
which had some built-in awkwardness. I think tha t the revision bill 
is c learer in the sense of comprehensibility but I think tha t the sub­
stantive effect is exactly the same. And section 506 of the committee 
pr int of the Senate bill, the bill, as reported from the Senate Ju di ­
ciary Subcommittee to th e full committee, contains this provision con­
cerning the $25,000 line or imprisonment of not more than 3 years and 
so forth , limited to “ any person who infringes willful ly and for pu r­
poses of commercial advantage or private  financial gain the copy­
righ t in a sound recording.” In other words, the bills have exactly the 
same effect.

Mr. Kastenmeier. Briefly two other questions. You indicate that  
we may not have seen the end of li tigation  in this  field affecting tapes 
and the piracy question. What other issue may arise as you see it?

Ms. Ringer. The litiga tion that  is still unsettled revolves around 
the entire relationship between Federal law and the State laws and 
the extent to which the State statutes  or common law can go beyond 
the February 15, 1972 deadline and project in to the area tha t may 
or may not have been preempted by this law. The Supreme Court 
decision in the Goldstein case left  th is somewhat unclear and I think 
tha t there are conflicting decisions on this which will have to be re­
solved sooner or later.

Air. Kastenmeier. I  think Mr. Drinan asked, whe ther there is any 
way in which a pira te might comply with the law to the extent that 
he might avoid certain penalties. Are not certain  pirate s making of­
fers, tenders of royalty, to perfo rming rights societies and others, 
and thereby attempt ing to avoid in part or in whole the consequences 
of so-called piracy  ?

Ms. Ringer. Tha t is true. The one area in which I think  there is 
probably some new activity is what used to be called the “mir ror
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record” situation, where one sets, up a recording  session with an ar ­
rangement and an orchestra and a performer, and deliberately  imi­
tates a pa rticular recording as closely as possible. I thin k some of this 
activity is going on and if you call tha t record piracy I think that  
it probably is legal under Federa l law as long as royal ities are paid 
for the music, because this legislation certain ly does not cover it. This 
is again an area in which the State law is fuzzy.

Mr. K astenmeier. It  would be a limited piracy presumably, where 
it steals the arrangement and certain other elements tha t may be 
created ?

Ms. Ringer. Yes, sir. Tha t is right.
Mr. Kastenmeier. Do you see any possible formulation in the future 

of a statuto ry license in this field ?
Ms. Ringer. Actually I cannot see it. It  seems to me th at it is i n­

consistent with the basic purpose of this legislation. In Idaho one 
of the most recent pieces of State legislation tha t went through a 
State legislatu re had a compulsory license written  into it and the 
Governor vetoed the legislat ion on the ground I just mentioned—that 
a compulsory license is an affirmative license to engage in these activi­
ties, and the thrust  of the statu te was to stop these activities.

1 think it is simply a matter o f what you want to do. In  my opinion 
the basic purpose of this legislation is to  enable the owners of copy­
rights in a sound recording to make the proper investment of effort 
and creat ivity  in an original recording  knowing tha t it will be pro­
tected against those that do no t make th is kind of investment. I be­
lieve that record piracy or whatever you call it costs the public more 
in the end. It  is my belief, which is quite strong, tha t a compulsory 
license is inconsistent with the purpose of th is legislation. A compul­
sory license is justifiable only where there exists or potentia lly will 
exit a clear cut monopoly situat ion tha t has to be combatted. This 
was the basis of the 1909 compulsory licensing but I do no t see tha t 
factor in this case.

Mr. K astenmeier. Are you aware of efforts to roll back the Febru­
ary 15, 1972 date as a starting point  fo r protec tion of the tapes?

Ms. R inger. I was not aware o f it.
Mr. K astenmeier. Is it  your view tha t the present law on piracy of 

tapes and of counterfeit materials without increased penalties is in­
adequate fo r the  purpose of p rotecting copyr ight owners?

Ms. Ringer. You are speaking of the laws tha t exist without the 
added penalties?

Mr. K astenmeier. Without the  added penalties. The  law as it  exists 
today in other words.

Ms. R inger. I am not sure i t has been tested fully enough to say. I  
am sympathetic with the arguments made bv the law enforcement 
officials that they do not find the  present law effective. But, I cannot 
say whether th is is true or not. I  think thi s is for the Congress to decide 
this issue in the light of advice from the Justice Department.

Mr. K astenmeier. Although over the years is it  not true tha t vari ­
ant copyr ight proprie tors have indicated they have had difficulties 
in protecting their interests th rough civil remedies and otherwise ?

Ms. Rtnger. Yes. Th at is true.
Mr. Kastenmeier. And sometimes the amounts involved are 

nominal ?
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Ms. R inger. Yes, sir. There have been cases, for example, in tlie area 
of film bootlegging, where there have been constant complaints about 
the inadequacy of remedies. But the illegal practices have never 
reached the propor tion that  we have here. This is really infinitely more 
massive. It  is quite possible tha t simila r problems may arise in the 
future  in areas o ther than  record p iracy, but I do not think we have 
ever had a situa tion of the scope and seriousness of this before.

Mr. Kastenmeier. You certainly have never, from the report of Mr. 
Murphy, had anything  comparable  in terms o f criminal investigation 
into a matter which arises  under  copyright law.

Ms. R inger. This  is certainly true.
Mr. Kastenmeier. As you have had under this part icular law. 

Thank you.
The gentleman from New York.
Mr. Smith. Thank you, Mr. Chairman. Ms. Ringer,  I  want to join 

with the chairman in welcoming you back to this room where we sat 
about 8 years ago with Mr. Kaminstein and Mr. George Cary who I  
unders tand is here today. And I was a Johnny-come-la tely to this 
subcommittee where I guess you have been working about 10 years on 
the copyright law, Mr. Chairman.

Mr. Kastenmeier. Not me.
Mr. Smith. Well, you and your predecessors, have been working 

on it about 10 years and I have always looked back on tha t experience 
as one of the  high water marks of any legislator because we were try ­
ing to draw a law philosophically as to what should the law be and 
it was a really great experience. And so I am glad to welcome you 
back again this morning.

I only have one question, and that  is this, and you may have touched 
on it a little bit with the chairm an: with the law as we have it  now, 
with the small penalty,  and some dissatisfaction with the criminal 
provisions of it, would you comment for  me on whether even with the 
small penalty, and perhaps the unsatisfactory working, if the pirate  
is identified, investigated, and convicted, what are the possibilities or 
the chances of the copyright owner ge tting  substantial civil damages 
for the infr ingement of the copyright ?

Ms. Ringer. The chances vary depending  upon the ability to reach 
the defendant in a civil action.

.Mr. Smith. Mho by that time probably has had a chance to hide 
his assets anyway ?

Ms. Ringer. That  is right. The experience tha t music publishers 
and other copyright owners have had in this area is instructive. Fre ­
quently these corporations are fictitious or collapsible and the indi­
viduals can vanish into the mist overnight.

At the same time. I am not going to deny or denigrate the ef ­
fectiveness of civil remedies in copyright cases. 1 think civil reme­
dies can be extremely effective in a great many situations, and I do 
not think that  criminal remedies are by any means sufficient by them ­
selves to make the owners of creative works whole in cases of in­
fringement. On the other hand I am not sure that  civil remedies are 
always sufficient by themselves. Such as they are. the criminal reme­
dies for misdemeanors have been present in the copyr ight law for 
many years and have acted as an effective deterren t in some cases.

T will add this, Mr. Smith, I do feel that  it is more impor tant to 
38 -7 01 — 74------ 5



30

extend this legislation than  to increase the penalties. And if it were 
a choice between the two, 1 would not want to run the risk of having 
the chaos that would arise if the present legislation expired at the 
end of this year.

Air. Smith. Thank you very much.
Air. Kastexmeier. The gentlemen from Massachusetts.
Air. Drixax. Thank you very much, Ms. Ringer. And I too, enjoy 

having  you back with us.
In your stated testimony here today, you indicate that  3 years ago, 

in 1971, in the report we put  in a terminal date of December 31, 1974 
"to provide a period for fur ther consideration of the various alte rna­
tives for solving the problems in this area before resorting to per­
manent legislative enactment.’’ I)o you th ink t ha t we have done that?

Als. Ringer. In a way, yes. 1 think you are now in the process of 
reevaluating, as you planned to do, what has happened m those 3 
years. And in my opinion, when you take a look at the problem on 
the basis of the testimony here, you will find that the kind of dan­
gers tha t were pointed to in hearings were not realized.

Air. Drixax. Suppose we propose a 3-year terminal  date in this 
legislation rather than  making it permanent?  And 1 will tell  you 1 
am somewhat reluc tant to make it permanent, because this area is 
growing, it is very explosive, it  has worldwide implications. We can 
solve our problem and the problem of the indust ry by putting in a 3- 
year terminal date. And an added reason why I  am somewhat reluc­
tant to make it permanent is the proposal tha t may or may not ma­
terialize that copyright and patent  jurisdiction will be trans ferred 
from the Judiciary to the  Government Operations Committee. 1 have 
no idea whether that  will happen but 1 do not want them to just in­
herit from us, from whatever evidence we have that is permanent. Now 
how do you feel about a 3-year extension ?

Ms. Ringer. Not very enthusiastic. 1 s imply feel tha t your subcom­
mittee would go through the same process again in 3 years.

Mr. Drixax. You do not want—after another couple of years you 
just want an excuse-----

Als. Rixger. I will say this. I unders tand your feelings of uncer­
tainty . I am not sure that you feel that  3 years has been enough to see 
the results of this legislation fully. Personally  1 am convinced that  
permanent legislation would not have a pernicious effect on the in­
dustry  or the public and tha t it is fully justified. In my opinion it is 
really an anachronism that  you are  removing. But I will answer you 
as I  did Air. Smith. I would prefer to see 3 years r ather than nothing, 
because I do feel that  we would bring a great deal of difficulty upon 
us if this were allowed to expire at the end of this  year.

Air. Dri xax. But you would concede that  the various alternatives 
tha t we talked about 3 years ago, and for that  reason we extended the 
law only lo r 2 or 3 years, that those various alternatives have not been 
explored or investigated by us?

Ms. Rixger. Yes. but as I mentioned I think that there have been 
changes which should be evaluated. I think the courts have spoken 
with a great deal more clarity than they had up to the time of  the 
earlie r hearings. I also think that the arguments of the so-called 
pirates at the previous hearings  have more or less evaporated. I think
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tha t what they said was going to happen did not happen, and in terms 
of their  legal arguments the courts have spoken to the contrary.

Mr. Drinan. But Goldstein could be wrong.
Ms. Kinger. Yes, but it was decided by the ultimate court of the land.
Mr. Drinan. If  you want the ultimate , which is to maximize the 

diffusion of music, if I take that  as a starting point and we give some 
limited copyright,  we would say th at the ultimate objective of the first 
amendment is to maximize the availability of music and we give the 
auth or and the publisher some rights  but not the rights  th at are pro­
posed in th is permanent extension of a blanket copyright.

Ms. Kinger. Yes, but I remind you, with deference, that the Consti­
tution speaks of exclusive rights.

Mr. I)rinan. Of exclusive rights?
Ms. Kinger. Of exclusive rights , and this I think means th at you 

sta rt from that  basis. Then, if you have to give a compulsory license, 
which in a way represents a t rend in inte rnational copyrigh t now, you 
do so, but only if the circumstances require it. You star t from the idea 
of exclusive rights and then evaluate as to whether these are going to  
have damaging effects. If  it seems clear tha t exclusive rights  are too 
damaging , then you balance them through compulsory licensing or 
some alternative k ind of regulation.

Mr. Drinan. You mentioned finally tha t there a re a lot of loopholes 
in the law as you put it. There is a store in G reater Boston, and I will 
not name it before the Department of Justice , that allows people to 
come in with all types of records being available, and you can buy your 
favorite  cassette for 98 cents, and go in to a lounge and put the cassette 
on and copy this and go make a $6.95 record for 98 cents. I suppose tha t 
would be a loophole. But, good people, very fine people, feel that there 
is nothing wrong with this and you go and buy their cassette.

Ms. K inger. Assuming tha t this is small scale and isolates, my own 
opinion is tha t legally there is nothing wrong with it and there is 
nothing von can do about it. This is my feeling.

Mr. Drinan. You would not propose tha t we tighten  up on this 
business?

Ms. Ringer. No, I would not.
Mr. Drinan. Thank you very much.
Mr. K astenmeier. The gentleman from Iowa. Mr. Mezvinsky.
Mr. Mezvinsky. Yes. I have two points. One is, and I just want to 

touch on the last point, if we do not tighten up on th at area, you have 
a mass market, do you not. where retaile rs could set this up? I 
mean, if you accept Mr. Drinan, Father  Drinan’s remarks, and 
I am not saying whether or  not we should tighten  up, but  I  am saying 
if that  loophole does exist you have an opportuni ty for every 
retaile r, whether it is Boston or whether it is Iowa City, Iowa, to get 
in the business of ta king a cassette at 98 cents and taking every record 
at $6.98 and allowing the public to have access to it. So I gather you 
are saying we should allow tha t loophole, and keep i t going? Is that  
right ?

Ms. Ringer. I do not really consider that  the problem that we are 
addressing here. There are similarit ies between this and the photo­
copying situation, where you have one-for-one duplication of copy­
righted material by individuals, by  libraries, and by commercial out­
fits. I think  that  o ther countries have confronted the problem of one-



32

for-one on customized taping  before we have had to. F or example, in 
Germany, because the cost of records is so high, they have established 
what is known as a tax or a license fee on the tape recorder at the point 
of sale, to cover copyright royalties. There are o ther ways of meeting 
this sor t of problem. But, so fa r a t least, economics in this  coun try are 
such that  it is cheaper for the public to get thei r records by buying 
them on a unit basis ra ther  than making  them on a one-for-one basis. 
As long as that is the case I do not look on this as a major problem.

Mr. Mezvinsky. OK. I just want to  raise one point  then in view of 
your testimony where you said, that  if nothing happened, and we do 
not extend the law that it could have a disastrous consequence. And 
then you point out on page 3 which 1 thought was interesting , when 
we talked about the anticompetitive factor, you said “There  is no 
question in my mind that tape piracy is fundamentally anticompeti­
tive.” Then are you saying that if we do not pass this law or extend it 
that, in fact, record prices would go up rathe r than down ?

Ms. R inger. Yes. But in saying that there would be disastrous effects 
I was thinking not so much of the immediate effect on the price of 
records and tapes. I  am thinking of the fact that the p irates would p re­
sumably come out into the open again and that  we would have a very 
difficult problem in meeting our interna tional  obligations under the 
Phonogram Treaty . There is also the fact tha t the legal situation, 
which has become somewhat clarified but remains fuzzy, would im­
mediately become infinitely fuzzier because of legal and constitutional 
problems of preemption and the supremacy clause, involving ques­
tions ol statutory of preemption and the Goldstein case. In other 
words, it would be a rguable—I do not think  correctly—that, because 
( ’ongress had acted in the field, it had preempted State common law 
protection of records, and tha t if it failed to extend its action, the 
preemption would continue, and tha t the State laws, which are now 
effective in this area, would cease to be operative.

Mr. Mezvinsky. I guess what you are saying is that piracy results in 
higher prices rather than-----

Ms. Ringer. Yes. This is correct. This is my belief.
Mr. Mezvinsky. OK. Mr. Chairman,  I thank you and I will defer 

any furth er questions.
Mr. Kastenmeier. Yes. I would like to thank the witness, but be­

fore I do I would observe in connection with the suggestion by the 
gentleman from Massachusetts th at we might consider a 3-year addi­
tional extension term, that an a lternative would be to make it perma­
nent under this bill but the same question would be reachable on a 
revision in any event so that we would be able to readdress ourselves 
if we have the will to do it. I t is a question of looking for a lternatives. 
We could do so in the context of the total revision of the copyright, 
could we not?

Ms. Ringer. That is quite correct, Mr. Chairman.
Mr. K astenmeier. I would like t o express my thanks to Ms. Ringer 

and her  colleague.
The Chair would like to call Mr. Ha rvey J.  Winter, Director of the 

Office of Business Practices in the Bureau of Economics and Business 
Affairs from the Department of State. Mr. Winter is a distinguished 
representative of the State Departmen t who has been to many inte r­
national conferences and represented the interests of this country in
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copyright affairs in many years past. He is well known to this  com­
mittee. You are most welcome, Mr. Winter.

TESTIMONY OF HARVEY J. WINTER, DIRECTOR, OFFICE OF BUSI­
NESS PRACTICES,  BUREAU OF ECONOMICS AND BUSINESS
AFFAIRS, DEPARTMENT OF STATE

Mr. Winter. Thank you, Mr. Chairman. I will be very brief  and 
merely summarize my statement, which has been submitted for the 
record, Mr. Chairman.

[The statement of Mr. W inter  follows:]
Statement of Harvey J. Winter, Director, Office of Business Practices, 

Bureau of E conomic and Business Affairs, Department of State

Mr. Chairman, I am Harvey J. Winter, Director of the Office of Business Prac­
tices in the Bureau of Economic and Business Affairs, Department of State.

The Department of State appreciates very much having the opportunity to 
express its strong support for H.R. 13364. As you know, H.R. 13364 is a bill to 
amend Title 17 of the United States Code to remove the  expiration date provided 
in Public Law 92-140 which authorized the creation of a limited copyright in 
sound recordings fo r the purpose of protecting recordings; to increase the crim­
inal penalties for piracy and counterfeiting of sound recordings; and for other 
purposes.

With the enactment of Public Law 92-140 in 1971, Congress granted a limited 
copyright in sound recordings to protect agains t the  unauthorized duplication and 
piracy of such recordings issued afte r February 15, 1972. This legislation, which 
amended the 1909 Copyright Law (Title 17, U.S.C.), was passed on an emergency 
basis because of the seriousness of the record piracy s ituat ion both nationally and 
internationally. At that time it was estimated tha t tapes valued at 200 million dol­
lars, or one of every four tapes sold in the United States, was a pirated version. 
When Congress enacted this legislation in 1971, the House Judiciary Committee 
had limited the copyright protection so that i t would apply only to records issued 
after February 15, 1972, and before December 31, 1974. The Report of the  House 
Judic iary Committee explained tha t permanent  copyright protection for sound 
recordings was contemplated and would be included in the general copyright 
revision legislation which all parties believed would be enacted by the end of 
1974.

The Copyright Revision Bill contains the same provisions on piracy and coun­
terfe iting of sound recordings as H.R. 13364. However, we understand there is a 
good possibility t hat  this Bill will not be approved in this Congress. As a conse­
quence, unless this  Congress enacts specific legislation dealing with record piracy, 
copyright protection for recordings released afte r January 1. 1975, will lapse. 
Undoubtedly this would trigger a g reat increase in record piracy and present the 
United States record industry with all of the disastrous economic consequences 
confronting it prior  to the enactment of Public Law 92-140. The most recent 
estimate for the last decade indicates an average of $300 million worth of pira ted 
records and tapes were being made and sold throughout  the world each year.

An extremely impor tant development regarding record piracy occurred on 
March 10. 1974 when the United States became the eighth State to become a 
member of the Convention for the Protection of Producers of Phonograms Against 
Unauthorized Duplication of Their Phonograms (Phonogram Convention). Other 
States party  to this Convention, which entered into force on April 18, 1973. are 
Fiji, Finland, France, Mexico, Sweden, United Kingdom, Argentina, Federal 
Republic of Germany, Austral ia, and Panama. The Phonogram Convention is 
designed specifically to deal with the serious worldwide problem of record piracy. 
The key provision of th is trea ty provides that  contracting  states will protect the 
nationals of other contract ing states  against the making or importation of dupli­
cate recordings without the consent of the producer if the intent  is to distrib ute 
them to the public. In view of the fact tha t the United States has the larges t 
recording industry in the world, the effects of this record piracy are clearly more 
detrimenta l to the United States than any other country. Unauthorized copying 
and selling of legitimately produced records and tapes is a very serious problem
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which dra ins  mil lions of dollars every y ear  from composers, auth ors , performing  
art ists, and record producers in the  United States and abroad. Fu rth er,  this 
piracy is expected to continue to increas e on a worldwide basis  unless effective 
legal efforts are  constantly pursued to combat it.

It  is important to note th at  the  proposed domestic legis lation conta ined in 
H.R. 13364 is the implementing legislat ion for  the Phonogram Convention. Con­
sequent ly H.R. 13364 is most essent ial as regards the United  Sta tes meeting its 
inte rna tional  commitments under thi s Convention. Enactment of this legisla tion 
is also very signif icant in term s of mu lti lat era l worldwide action again st piracy 
of records  and  tapes. Therefore, the  Department of Sta te fully endorses the 
objectives of the  proposed legislation because of its  importance to the  foreign 
rela tions of the United  States .

In conclusion, may I again express the a pprecia tion of the Dep artm ent  of Sta te 
for being given the opportuni ty to presen t its  views on this  imp ortant  bill.

Mr. Winter. The Departmen t of State, in cooperation with the 
Copyright Office, going back 3 or 4 years, supported very strongly the 
negotiat ion of a convention to deal with the critica l problem of record 
piracy. The Convention for the Protect ion of Phonograms was nego­
tiated  in October of 1971. The Department of State  testified before the 
Senate Foreign Relations Committee last fal l in support  of U.S. ra tifi­
cation of the Convention. The Senate unanimously approved th is Con­
vention, and itb ecame operative for the  United  States in March of this 
year.

The implementing legislation was approved by this committee, in 
1971, as you know, Mr. Chairman, and will expire in December of this 
year. As Ms. Ringer has stated, if the implementing legislation does 
expire, then we would be in the position of not fulfilling our obligations 
under the Phonogram Convention as of the end of 1974.

At the present time, as I  have indicated in my prepa red statement, 
Mr. Chairman,  there are 11 countries tha t are parties  to this Conven­
tion. There arc a number of countries that are presently going through 
the parliamentary procedure for  ratification and we w ould assume that 
an increasing number of countries will adhere to  this  Convention.

For  the reason that  I have mentioned here, primarily  that this legis­
lation is the implementing legisla tion for the  Phonogram Convention, 
the Department of S tate fully endorses and strongly suppor ts this  leg­
islation, Mr. Chairman.

Thank  you.
Mr. Kastenmeier. Thank you, Mr. Winter.
In terms of the question of enforcement of this legislation, do you, 

or on behalf of the Sta te Department, have any position as to the pen­
alties for violations, whether they ought to be increased or whether 
you are silent on the question, or whether it  has any ramifications with 
respect to the U.S. partic ipation in the Convention you alluded to?

Mr. Winter. Mr. Chairman, the answer is tha t we have taken no 
position on the penalties. I t would not affect our membership in the 
Convention one way or another, as long as we fulfill the basic obliga­
tions of the Convention. The penalties are left primarily  to each 
national state.

Mr. Kastenmeier. I yield to my friend from Massachusetts.
Mr. D rinan. No. I have no questions. Thank you very much, sir.
Mr. Kastenmeier. Thank you, Mr. Winter.
Mr. Winter. Thank you, Mr. Chairman.
Mr. Kastenmeier. And without objection your statement  will be 

received and made a par t of the record.



In  the  in terest  o f t ime, I  w ould l ike to gree t the  ne xt th ree w itnesses  
an d have th em  come up tog eth er  an d p resent  th ei r st ate me nts , and  then  
we can  cro ss-examin e them . A nd  fi rst I  wou ld l ike to g ree t Mr.  S tanley  
M. Go rtik ov , who is t he  p resid en t of  th e Re cording  I nd us try As socia ­
tion o f A me rica, also M r. C ha rle s R ut tenb erg,  counsel fo r the  Nat iona l 
Associatio n of Recor d Me rch and ise rs, as well as Mr. H al  D avis,  p re si ­
dent of  the A me ric an  F ed erat ion o f M usic ians .

Gentle men , yo u a re all most welcome, an d I  wil l cal l on Mr. G or tik ov  
firs t, if  I may, fo r a sta teme nt  on the pro posed  leg isla tion .

TESTIMONY OF MR. STANLEY M. GORTIKOV, PRES IDENT, 

RECORDING INDUSTRY ASSOCIATION OF AMERICA

Mr.  Gortikov. T ha nk  you , Mr . Ch airm an , and mem bers  o f the sub­
committ ee. I am Stan ley  M. Go rtikov, pr es iden t of  t he  R ecordin g In ­
du str y Assoc iat ion  of Am erica,  whi ch com prises  rec ordin g com pan ies  
which cre ate  a nd  m arke t a bout 90 pe rcen t o f the  so und  re cording s sold 
in the  Un ite d State s. I have  also fir sth an d knowledge  of  the com me r­
cial  and cre ative  aspects of  the  rec ordin g indu str y,  ha yin g previou sly  
served as pres iden t of  C ap ita l Rec ords, wh ich  is a major  U .S.  reco rd­
ing  company.

An d I am su bm itt ing a writ ten sta tem en t fo r the  record, an d I shall  
sum marize  th at  sta teme nt  now in ora l t est imony .

Mr. K astenmeier . W ith ou t objec tion , y ou r 19-page sta temen t, wi th  
the 3-page addendum , will  be rece ived  fo r the record  a nd  m ade  a  p art  

of  the  r ecord.
[T he  sta temen t of  Mr.  G ort iko v fo llo ws:]

Statement of Stanley M. Gortikov, President, Recording I ndustry Associa­
tion of America, I nc., in Support of H.R. 13364 Before Subcommittee No. 3 of 
the H ouse J udiciary Committee

My name  is Stanley  M. Gortikov. I am Pre sident  of the Record ing Industry
Associat ion of America, Inc., the  n atio nal  association which represen ts recording  
companies which cre ate  and m ark et about 90 percent of the sound recordings sold 
in the United States. I have firsthand knowledge of the  commercial and creativ e 
aspec ts of the recording industry, having previously served as Pre sident  and 
Chief Executive  Officer of Capitol Records, Inc., a major U.S. recording company.

RIAA’s test imony today strongly supp orts  the  prom pt passage of H.R. 13364, 
introduced by Congressman Kastenmeier,  which continues copyright  protection  
for sound recordings in  order  to shield  the leg itim ate indust ry from record  piracy . 
Similar bills to recognize this  rig ht have  been introduce d by Cong. Railsback 
(H.R. 13857), Cong. Danielson (H.R. 13765), Cong. Wald ie (H.R. 13681), and 
Cong. Ful ton  and Kuykendall and 12 other sponsors (H.R.  14423). The re bills 
also increase the  penalties for record  piracy and record  counterfe iting . The step- 
up in piracy penalties has  been proposed by the  Jus tice Depar tment ; it is a 
change which we fu lly  support.

The copyr ight protection of H.R. 13364 is unanim ously endorsed  by the Record­
ing Ind ust ry Assoc iation of America and by th e ful l range of legitim ate indust ry 
inte rest s and all concerned government  agenci es:

The Copyrigh t Office—to protec t creative righ ts.
The Justi ce  Departm ent—in supp ort of appro pri ate  anti-crime penalties. 
The Sta te Depar tment—to implement our internatio nal  tre aty  obliga tions. 
The Commerce Department—in suppor t of be tter business pract ices.
The American Federat ion of Musicians—on behalf of the intere sts  of per ­

forming and recording  musicians.
The American Fed erat ion of Television and Radio  Artists—on beh alf  of 

the interests of performing and recording art ist s.
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The AFL/CIO—to ensure that the working man is properly compensated for his efforts.
The National Association of Recording Merchandisers—on behalf of the interests of reta ilers and wholesalers  of recordings.

A. A Description of Record Piracy
At the outset, let me briefly character ize the natu re of record piracy and the dire thre at it poses to the welfare—indeed to the survival—of the legitimate recording industry.
“Piracy” is the word used popularly and legislatively to describe the unauthor­ized duplication of sound recordings, chiefly tape cartridges. Piracy began mush­rooming a few years ago when prerecorded tape cartridges were introduced into automobiles and then into homes. Pira tes soon discovered they could cheaply copy and sell commercial recordings and thus gain huge illic it profits. About $200 million annually is drained from legitimate businesses and creators by the pirates. At least one out of every fou r tapes is an illicit copy.
A typical pirat e borrows or buys a regular commercial record album or tape in a regular  retail  store. He then purchases readily-available blank tape, blank plastic cartridge parts, and easy-to-operate portable duplicating equipment, the latt er for as l ittle  as $200. A pirat e can be a smaller garage-type operator, or he can maintain  large sophisticated fac tories, employing scores of employees around the clock. Most pirates  sell on a cash-only basis. They mask the ir operations be­hind post office boxes and phone answering services, and move gypsy-like from place to place to avoid detection or  may even be bold enough to sell franchises in their  operations.
B. The Destructive Effects of  Record Piracy
Pirate s pay nothing to any recording artist, nothing to any musician, nothing to any  record company, and rarely anything to music composers and publishers. That is how they are able to sell t hei r product at such a low price—at half or a third  of regular retail prices ; they avoid the primary costs reflected in the prices of legitimate products. Who gets hu rt by pirates?
1. Recording art ists a re victimized by pirates. Most a rtist s, unfortuna tely, ex­perience only brief recording and performing careers  because of changing con­sumer tastes. Pira tes hur t them a t the peak of their  relatively short careers while their h its are selling well.
2. Musicians get hur t too. They have a direct monetary stake in every record legitimately sold. Payments for musicians are made by record companies into special tru st funds based on the number of records sold. Of course, pirat e sales deprive musicians of this legitimate  income. Every t ime a legitimate recording is sold, record companies also pay subs tantial sums into Music Performance Trust  Funds—about $8 million per year—which are used to finance free concerts for the general public, thus employing musicians. But whenever a pirate  recording is sold, nothing is paid on behalf of those musicians.
3. Record companies take the risks and provide the investments in new record­ings and in fresh  talent  development, seldom really knowing what consumers will buy. A record company may invest as much as $50,000 to $100,000 just to record a new album ; i t is seldom less than $20,000. This is a par t from the costs of adver­tising, promotion, manufacture, inventory, and marketing. Yet, over 75 percent of all recordings released lose money, never recovering enough to pay basic pro­duction, recording, talent, and promotion costs. Thus, a record company is depend­ent upon its relatively few hit records and artis ts to cover its costs, develop talent, and subsidize low-selling classical, ethnic, and jazz recordings, and hopefully make a profit. But the pirates copy only these hits—new hits and old hits—only the recordings with no risk.
4. Music composers and publishers are injured as well by denying them income and robbing the ir rights.
5. Local retailers, wholesalers—These are  among the business enterprises  most damaged. A legitimate reta iler selling a Barbara Streisand tape cartridge for five or six dollars cannot compete with the pira te version for sale at  only two dollars, because the lat ter  bears none of the inescapable costs of creating and marketing legitimate products.
6. Minorities are taken advantage of. The music industry is one of the places blacks, Chicanos, and Latin Americans can “make it.” Pirates can ruin their chances, wreck thei r opportunities. Ask Motown, one of the principal record companies featu ring black arti sts, how badly pirates have damaged them.
7. Consumers will be victims, too. Apart from the sometimes-questionable qual­ity of pirated tapes tha t the consumer buys, there  is a long-term impact on the
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consumer. Piracy  will reduce the choice of records av ai lable; it  cuts  the  oppor­
tun itie s fo r new ar tist s to make recordings.

8. Government , too, is hurt.  Piracy  in many are as can at trac t unsa vory  ele­
ments, those of question able  ethics, because it is a large ly cash business. Tax  
obliga tions have been evaded  by pira tes.  Also, taxes paid  by legi timate businesses 
are  reduced, because sa les are lo st to  the  il lici t ope rators.

C. Emergency Congress ional Legisla tion  in 1911 to Curb Record Piracy
As a means  of curbing the dele terious impact of piracy on the  legitim ate reco rd­

ing indu stry , Congress  dete rmined th at  a nti-piracy copyright  protec tion was one 
of the essential  p rovis ions of the long-pending General  Revision of the 1909 Copy­
right Law. However, in 1971, the pira cy th re at  to the  record ing industry became 
so i ntense th at  Congress enac ted special  ant i-pi racy  l egislation  for sound reco rd­
ings, Pub. L. No. 92-140. In 1971, the  House Jud iciary  Committee  described the  
si tu at io n:

“The problem is an immedia te and urgent  one . . . the seriousness of the sit ua ­
tion  with  respect  to record piracy both nat ionally  and inte rnationally  is unique. 
. . . ” (House Repor t 91-487, 92d Congress, 1st Session.)
Public Law 92-140 prov ide d:

(i)  An anti -pir acy  copyright in those sound recordings “fixed” (reco rded and 
relea sed)  between Fe brua ry 15, 1972 and  December 31, 1974.

(ii ) Misdemeanor crim inal p enalties  for the piracy or unauthor ized  dup licat ion 
and  sale of such record ings.

H. R. 13364, considered  here today, provides for ant i-pi racy protec tion for  
record ings issued af te r December 31, 1974; it  also provides for felony penalties 
for record p iracy and coun terfe iting .

The re was a reason in 1971 for Congress to set the  December 31, 1974 e xpira­
tion  date for Pub. L. No. 92-140. Congress ant icipat ed th at  by that  d ate  i t would 
finally have  acted defini tively  on the copyright revis ion bill. It  appeared appro­
priate , then, to rely upon the  omnibus bill to make the  limi ted copyright perm a­
nent with app rop ria te crim inal penal ties.

D. The Need for  Im me dia te Action
However, once again , it  appears  unlikely  th at  general  copyright  revision will 

be passed by both houses of Congress th is year, althou gh the  Senate  Copyright 
Subcommittee  has  reporte d out  the revision bill, S. 1361. Significantly, the  bill 
before the Sena te inclu des both ant i-pi racy protection for sound recordings and 
felony penaltie s for record p iracy and co unterfe iting. Bu t because general revision 
in this Congress is so unlikely  and because pira cy poses a contin uing th reat  to 
the  legi tima te recording industry, it is essent ial th at  H.R. 13364 be passed this  
year to provide protection  for record ings relea sed af te r December 31, 1974.

Moreover, passage of H.R. 13364 is essent ial to meet our  inte rna tional  commit­
ments.  In 1973 the  United Sta tes  ratified the  Geneva Convent ion, an internatio nal  
tre aty which outlawed the  piracy  of sound record ings.  T his  tr ea ty  required imple­
ment ing legis lation by signatory  nations.  Public Law 92-140 satisfied  th at  
obligat ion. The fai lure of Congress  now7 to ena ct H.R. 13364 to continue domestic 
ant i-pi racy protection would constitute  a renunc iation by the U.S. of its solemn 
tre aty obligations.

E. The Continued Threat of Piracy
Over tw’o years have  passed since the  effective  da te of Public  Law 92-140, 

February 15, 1972. In iti al  effor ts at  enforcement had to aw ai t communication by 
the  Jus tice Departm ent wTith  U.S. At torneys and  FB I personnel on th e na tur e of 
the  product, the industry, and  crime involved. Rece nt months have seen an 
acce lerat ion of investigations  and prosecution effor ts in many  areas. In other 
regions, however, we understand tha t, in view of the  misdemeanor penalty , law 
enforcement officials have not  viewed piracy with the  special  concern that  it 
deserves .

It  is impossible to measure precise ly in qu an titati ve  term s the nationa l level 
of piracy today. However, it  can be positively affirmed th at  p ira te products today 
are stil l manufactu red and  sold in mass ive quantit ies  thro ughout  the  U.S.— 
alm ost one-fifth of a billion  dollars of pir ate d goods a year.  However, some 
changes in the  c harac ter  of piracy have  taken place over the  p ast  two years:

I. The enactme nt of the  fede ral ant i-pi racy law has caused more pirate s to 
make  and sell hi t recordings of older  catalog  ma ter ial  recorded prio r to Feb­
ruary 15, 1972. Even thi s form  of piracy, outlawed u nder m any sta te laws though 
not a fede ral offense, has  a damaging effect on companies and ar tis ts by e roding 
th is vita l source of income and  c aree r s tabi lity .

2. As th is older cata log ma ter ial  ages stil l more, as its  sales potential  declines,
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and as many  pirate s copy the same older titl es,  pir ate s will undoub tedly take 
gre ate r risk s and reinvolve themselves in the  pir ating  of p ost-February 15, 1972 products. We are  now witnessing the commencement of th is ominous development.

3. As law enforcement intensifies in urb an  area s, pira tes  are  spreading the ir marketing efforts more and  more to suburban and  rural  are as with  very strong sales results. Such areas are  less thoroughly monitored by officials; potent ial 
retailers  a re less knowledgeable and soph istic ated  ; and the crime rages  unabated.4. Pir ate s are  becoming more aggressive  and  expansive in the ir methods of marke tin g Increasin gly,  pir ate s employ mail  ord er direct- to-consumer sales, TV 
adve rtise d offers, la rge  b ig-unit libr ary  sales, and  wide var ieties of retail  outlets.

Piracy  today is big, big business. One FBI official recently described  it as “the world ’s biggest misdemeanor .” This  sta tem ent  was  made shor tly af ter an FBI 
raid  on one pirate  who was  caug ht with  100,000 post -Feb ruary 15, 1972 tapes in inventory. He operated out  of a five-building complex, util izing  a nat ional ne t­work of d istr ibu tors. He had  80 tape-duplicat ing machines, with  annua l sales and profits in the millions. Another large mid-west  pi ra te  bragged to a cour t th at  his 
annu al sales exceeded $10,000,000. Out of these huge pir ate  businesses, of course, nothing is paid to recording art ist s, nothing to music ians, nothing to record companies.

F. The Effec t if  Congress Should Fail To Continue Anti -Piracy Protection
Should Congress permit copyright protection  to lapse  for  record ings releasedaf ter December 31,1974, t his  would trig ger  an unbridled increase in record piracy, with  disastrous economic consequences for every legit imate recording company, ar tis t, and musician . The sudden absence  of such law would, once again,  open the  door for the wholesale piracy of leg itim ate recordings, as pir ate s would con­cen tra te on the new hit s o f the  post-Janu ary  1,1975 period.
Apart from the  d irect impact of p ira te activity , legi tima te companies  would be thrown into dis arr ay , since the whole struc ture  of tradit ion al con tractual ar ­rangements would collapse. Pictu re, for  example, what could happen  to two record companies, RCA and Capitol. Elvis Presley  is under exclusive contract  with  RCA Records. The Beatles are  under exclusive contract  with  Capito l Rec­

ords. If  p iracy were considered law’ful, t hen  RCA would be foolish ever to manu­fac ture and  sell the prod uct of its own ar tis t, Elvis Presley , and pay its con trac­tua l royalties  to Presley. RCA could make much more profit by making and selling  record ings of the  Bea tles—and thus pay no royalti es to anybody. Conversely, Capitol Records need not  make Beatle records and pay con tractual roya lties to the Beatles. But Capitol could profitab ly ma nufac tur e and  sell Elvis Pres ley records for free.
Thus, no record company  could ever afford  to sign ar tis ts,  gua ran tee  them paym ents or  a dvances  or high royal ties, as they  do now. Only those record com­panies  would surv ive which could pir ate  th e most products and do so the fas tes t. Many small record companies now have only one or two ar tis ts.  They would not survive under unbridled pirac y unless they became pirate s themselves .
For  these reasons, we thin k it is clea r beyond any doubt  th at  Congress mus t gra nt copyright  protect ion for records relea sed af te r December 31, 1974, as Con­gressman Kasten meier’s bill provides.
G. The  Penaltie s for Record Piracy and Counter feitin g Should Be Increased to a Felo ny Level
The crime of p irac y in Public Law 92-140 constitutes a misdemeanor, pun ish ­able by impr isonm ent of up to one ye ar and a fine up to  $1,000, or both, for  each offense—a misdemeanor. H.R. 13364 wTould upgrade  the  penalty to a felony. It  would provide  for a fine up to $25,000 or impr isonment up to t hree years,  or both, for a first offense; and  a  fine up to $50,000 or imprisonment up to seven years , or both, for  a subsequent offense. These more severe penalties  follow the recom­

mendation  of the Department of Jus tice in its  proposed revisions of the U.S. Crim inal Code (S. 1400). As the Department said :
“This provision . . . reflects the seriousness with which this Departm ent sees the  commission of offenses in involving the infr ingemen t of sound recording copyrights.” See Depar tment of Jus tice le tte r of April 20, 1973, reprinted in the  Congressional R ecord  of May 10,1973, S. 8782
Cash-laden pir ate s scoff at  misdem eanor penal ties. The huge dollar yield of 

piracy is wor th the  minor risk  of a  “tap on the  wr ist” f rom a misdemeanor con­viction. A pirate , for  example, who m ight manuf acture  10,000 unit s a week (and 
many  d o), grossing a t lea st $1.50 each or $15,000 per week, can  well afford a mis­demeanor pe na lty ; it  is almos t akin  to buying a “license” to do business.

Because  only a misdemeanor is involved, the re seldom is any imprisonm ent of the  pira te. The presen t sanct ion is a modest fine which can be paid from the  roll
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of bills in the pirate’s pockets. We understand both from Justic e Department and 
FBI officials tha t to impose felony penalties for piracy would substan tially en­
courage greater interest and ac tions of federa l law enforcement officials. It  would 
attach  a higher pr iority  to the crime and would lead to more substant ial penalties 
tha t would deter fu ture part icipation in the crime of piracy.

The purpose of the law and the goal of the  industry are to stamp out the crime 
of piracy. This can be achieved because there are only a finite number of p irates. 
But experience over the las t few years indicates this cannot be a ttained by a 
misdemeanor penalty.

Furthermore , felony penalties should be extended for the counterfei ting pro­
visions of 18 U.S.C. § 2318. Counterfeiting is one form of piracy. In a “conven­
tional” pirated  tape, for example, the music on the  tape is a fa ithful  copy of the 
original commercial version, but the package and graphics are usually unrela ted 
in appearance  to th at original. However, in a counterfeit disk or tape, the  package 
and graphics as well as the music are faithfully duplicated—including ar tis t 
photos, color art , company labels, corporate logos and trademarks. A counterfeit 
is very difficult to distinguish from the original. Although counterfeiting is not 
currently a serious problem, the sanction for tha t crime should be increased to 
preclude pirate s from shifting their  method of operations away from piracy to 
counterfeiting.

Perhaps the more au thor itati ve and compelling statement in support of a felony 
penalty comes from a law enforcement official in the field who is b attling  pi rates 
every day. We have attached such a lette r from an Assistant  U.S. Attorney in 
Los Angeles who has had wide experience in pi racy cases. He notes tha t in the 
las t seventeen months, the FBI office in Los Angeles has seized 190,000 pira te 
tapes and duplicating  equipment valued at more th an $400,000. His judgment is 
as follows:

“It has been the observation in the Los Angeles Area tha t the deterrent effect 
of the present sta tute is de minimis because of its misdemeanor penalties. This 
is obviously due to the fact tha t the potential profits to the tape pira te greatly 
outweigh the possible penalties tha t he could receive if convicted, (i.e. Very few 
convicted individuals receive incarceration for first offense misdemeanors and 
the fines can only be levied up to $1,000 per count.) In several instances where a 
defendant has been placed under arr est  and his tapes have been seized, he has 
gone back into the tape piracy business immediately after his conviction and 
even during the pending of the criminal proceedings.

“There are two additional detrimental effects of the statu te being categorized 
as a misdemeanor. Fir st among these is the fact  th at  the  courts tend to t rea t the 
offense as insignificant due to the fact tha t it is a misdemeanor. This affects sen­
tencing which, to date, has uniformly been tha t of probation with regard to all 
tape pirate  manufacture rs and sellers. Second, is the fact tha t although the ‘will­
fulness’ requirement for a misdemeanor sta tute is lesser than that of a felony 
statute, as a practical matter courts and jurys alike expect the Government to 
prove willfulness as if the offense were a felony. This requires a showing of bad 
purpose on the p art  of the defendant to disobey or disregard the law.

“For all the reasons above, and also the  fact tha t the manufacture and sale of 
bootleg eight-track stereo tape sound recordings can and does deprive the record­
ing industry of millions of dollars of income each year  (See . . . letter dated 
March 23, 1973, from Senator John L. McClellan to the Attorney General, in 
which Senator McClellan states,  ‘The Congress was informed tha t tape pirat es 
were selling more than $200 million of pi rated tapes each year, tha t one in four 
tapes were pirated tapes, and tha t each year  these figures were growing.’), it 
would appear both reasonable and necessary tha t the present misdemeanor 
statute be amended to a felony.”

H. Conclusion
For these reasons we strongly support H.R. 13364 and its companion legislation. 

We urge prompt action by the Subcommittee in reporting out H.R. 13364 so th at 
the Ju diciary Committee and the full House can consider this essential legislation 
in the near future.

U.S. Depar tme nt of J ustice ,
U.S. Attorney,

Central District of California,
Los Angeles, Calif., April SO, 1974-

Mr. Stanley M. Gortikov,
President, Recording Industry Association of America, Inc.. Los Angeles, Calif.

Dear Mr. Gortikov : Pursuant  to your request, the information contained  
regarding the investigation of violations of Title 17, United States Code, Sections
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1, 101(e), and 104. Infringement of Copyright of Sound Recordings, is furnished. 
I am pleased to inform you that I have received clearance from both the Federal 
Bureau of Investigation and the Department of Justice regarding furnishing you 
the following information, and you may utilize it in any fashion you deem appro­
priate, including presentation before Congressional Committees considering 
amending the  criminal provisions of Title 17, United S tates Code.

The Los Angeles Offices of the FBI  has seized pursuant to search warrant  or 
arrest  since January , 1973, approximate ly 190,000 illegally duplicated pirated 
copies of legitimately copyrighted eight-track stereo tape sound recordings. In 
addition, since January , 1973, the Los Angeles Office of the FBI has seized pur­
suant  to search war rant or arrest  duplicating equipment valued in excess of $400,000.

The tape pirate manufacturer’ usual modus operandi or pattern of conduct is 
very clandestine in nature. For example, the typical tape pira te manufacturer 
operates from a nationwide mail order type business, with shifting locations, 
using fictitious business names and assumed personal names. F urther, the typical 
tape pira te manufa cturer  camouflages his tapes with fictitious manufacturer’s 
names. He makes representations on the labels, cardboard sleeves and promo­
tional lite ratu re falsely indicating tha t the tapes comply wi th Federal law. The 
typical tape pirate also generally uses a  telephone answering service as his pur­
ported base of operations. It  is therefore extremely difficult to locate the manu­
factur ing plant and various warehouses of the tape pirate  manufacturer. Due to 
these deceptive practices, it is no t uncommon for the complete investigation of a 
tape p irate  manufactu rer to take well over one year with many FBI agents work­
ing on various aspects of the case at  different locations throughout the United States.

It has been the observation in the Los Angeles Area, tha t the deterrent effect 
of the present statu te is de minimis because of its misdemeanor penalties. This 
is obviously due to the fact that  the potential  profits to the tape pirat e greatly 
outweigh the possible penalties  t ha t he could receive if convicted, (i.e. Very few 
convicted individuals receive incarceration for first offense misdemeanors and 
the fines can only be levied up to $1,000 per count.) In several instances where a 
defendant has been placed under arrest  and his tapes have been seized, he has 
gone back into the tape piracy business immediately afte r his conviction and 
even dur ing the pendency of the crimina l proceedings.

There are  two additional detrimental effects of the statute  being catagorized 
as a misdemeanor. Fir st among these, is the fact tha t the courts tend to tr eat  the 
offense as insignificant due to the f act  that it is a misdemeanor. This affects sen­
tencing which, to date, has uniformly been tha t of probation with regard to all 
tape pi rate m anufacturers and sellers. Second, is the fact tha t although the “will­
fulness” requirement for a misdemeanor sta tute  is lesser than that of a felony 
statute, as a practical mat ter, courts and jurys alike expect the Government to 
prove willfulness  as if the offense were a felony. This requires a showing of bad 
purpose on the par t of the defendant to disobey or disregard the law.

From a prosecutorial standpoint, trying a case under Title 17, United States 
Code, Sections 1, 101(e), and 104, is expensive and time consuming. F irst  there 
is the requirement  of proving tha t the bootleg eight-track stereo tape sound 
recordings are  copies of the legitimate copyrighted sound recordings. This entails 
testimony regarding scientific tests conducted by experts, comparing the legiti­
mate sound recording with the allegedly bootleg copy. There is also the require­
ment of proof tha t the sound recording infringed upon is copyr ighted; the date 
of first p ublication ; that  when firs t publication occurred i t was accompanied by 
requisite notice of copyright; and, that there was no license to the tape pirate to 
duplicate by the legitimate copyright owner. There is also the issue of chain of 
custody with reference to the “bootleg” sound recordings, and the legitimate tape 
recording used for comparison purposes.

It would appear tha t Title 17, United States  Code, Section 101(d), which pro­
vides for the destruction of the bootleg tapes  and the equipment used to manu­
factu re them, is strictly a civil remedy. It  would, therefore, appear necessary to 
notify the recording company at the culmination of a criminal  proceeding to 
enable the recording company to subpoena the various tapes and equipment 
from the Government. The recording company could then file an appropriate 
civil action to allow for the destruction of the various tapes and duplicating 
equipment This could entail a great deal of additional litigation afte r the 
criminal proceeding is completed. All of these problems connected with destruc­
tion of contraband and equipment could be alleviated by enabling Section 101(d) 
to clearly apply to criminal as well a s civil proceedings. Thus, the Government
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could destroy the contrabaud without the apparent necessity of notifying the 
victimized recording company.

For all the reasons above, and also the fact tha t the manufacture and sale of 
bootleg eight-track stereo tape sound recordings can and does deprive the re­
cording industry of millions of dollars of income each year (See attached letter  
dated March 23, 1973, from Senato r John L. McClellan to the Attorney General, 
in which Senator McClellan states,  “The Congress was informed tha t tape 
pira tes were selling more than $200 million of pira ted tapes each year, tha t one 
in four tapes were pirated tapes, and tha t each year these figures were grow­
ing.” ), it would appear both reasonable and necessary tha t the present mis­
demeanor statute be amended to a felony.

Very tru ly yours, William D. Kellek,
U.8. A ttorney.

Chester L. Brown, 
Ass ista nt U.8. Attorney.

Mr. Gortikov. The recording indus try generally supports the pas­
sage of H.R. 13364, introduced by Congressman Kastennieier, and 
simila r bills introduced by Congressmen Railsback, Danielson and 
others.

In the process of piracy, the pirates pay absolutely nothing to any 
recording art ist, nothing to any musicians, nothing  to any record com­
pany, and rarely anything  to any music company or music publisher 
or composer, and that , of course, is how they are able to sell the prod­
uct at such a low price  which is usually hal f or a th ird  of the prevail ­
ing regular price of the commercial product. They avoid the cost 
factors tha t are borne within legitimate product prices.

The p irates  copy, unfor tunately, mostly only new hits, and by copy­
ing new hits rather than old hits they avoid all of the expenses in 
research and development, which comprise the princ ipal costs to a 
legitimate recording company. In fact about 75 percent of all legit i­
mate recordings tha t are made do not recover the ir basic costs, and 
it is tha t percentile of risk tha t is completely avoided by those en­
gaged in piracy.

Over 2 years have passed since the effective date of Public Law 
92-140, which was Febru ary 15, 1972, and this time period has seen 
an acceleration of Federa l investigation  and prosecution efforts in 
some areas. In other areas piracy enforcement suffers from the low 
prio rity  that is accorded misdemeanors.

However, some changes in the character of piracy have taken place 
over these 2 years in which the law has been in effect.

One, the Federal antipirac y law has caused more pirates to make and 
sell hit recordings of older catalog material, t ha t is, material recorded 
prio r to the law’s effective date of February  15,1972.

And second, as this older catalog material ages sti ll more, and its 
sales potential declines, p irate s are prone to take grea ter risks and to 
reinvolve themselves in the pira ting  of the federal ly protected post- 
February 15,1972, recordings.

And third, as law enforcement intensifies in urban  areas, pirates  are 
spread ing thei r marke ting efforts more and more to suburban and 
rura l areas wi th very strong sales results.

And the fourth development is a very g radual increase in the inci­
dence and awareness of counte rfeit material, because counterfeit ma­
terial defies detection. For example, I have in my hands here an ex­
ample of a legitimate and a counterfeit recording in which the g rap h­
ics are faithful ly duplicated. Now, this defies identification, even by
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sophisticated people in the  industry. So, this is the kind of  subterfuge 
tha t we feel will be increasingly resorted to  if there are no protections 
from this law. This could be in respect both to tapes or discs. These 
happen to be long playing discs.

Mr. K astenmeier. Mr. Gortikov, does th at qualify as a counter feit ?
Air. Gortikov. Tha t is a counterfeit, where the graphics, th at is both 

the package and the actual label on the  recording are fa ithfu lly repro ­
duced, as well as the logos, art ists ’ p ictures, the descriptive material s; 
they are all fai thfu lly reproduced so tha t the visual detection by either 
a lay person or a person in the industry is very difficult.

This is a pira te tape recording. Fo r example, tins is a pirate and a 
legitimate version of  a tape cartr idge  a nd this happens to be a Dean 
Alartin recording. And this is a case where the legitimate one bears the 
name and the likeness of the artis t. This one has no picture of the 
artis ts at all. I t is jus t a rather clumsy graphic depiction. Now, as for 
the recording, the sound is a fai thful reproduction of the original as 
it is in here. But, the graphics, of course, are much cheaper and much 
more a simplistic version of the original . And the pira te can do this 
much more cheaply than  he can if he tri es to duplicate faithfu lly the 
graphics t hat  are involved. But , a subsequent generation of pi racy can 
be to increase the effort on counterfeits,  which is another reason that  
we were seeking the higher penalties to deter tha t kind of resort.

Piracy, of course, today, is big, big business. One of the F BI officials 
recently described it as "the world’s biggest misdemeanor,” and this 
statement was made shortly after an F BI raid  on one pira te who was 
caught with 100,000 post February 15, 1972 tapes in his inventory, and 
he operated out of a five-building complex and utilized a national ne t­
work of distributors.  He had 80 tape duplica ting machines with annual 
sales and profits in the millions. And another large  Alidwest pira te 
bragged to a court  th at his annual sales exceeded $10 million. But out 
of these huge pir ate  businesses, of course, nothing is paid to the record­
ing ar tists,  no thing is paid to musicians, noth ing to record companies 
and it  is all just a misdemeanor risk.

Now should Congress permit  copyright  protection to lapse for 
recordings released after December 31 of th is year, this would trigg er 
an unparalleled increase in record piracy with disastrous economic 
consequences for every legitimate recording company, artist, and 
musician. A sudden absence of such law’ would once again open the 
doors for the wholesale piracy of the legit imate  recordings. The pirates 
would concentrate on the new hits of the post J anu ary  1,1975, period. 
We would be right back where w7e were 2 years ago. Apar t from the 
direct impact of pirate  activities, legitimate companies would be 
thrown into disar ray since the whole structure of  the  traditional con­
tractual arrangements would flop. Ha rdly any record company could 
afford to sign artist s, guarantee them payments or advances or high 
royalties as they do now. Those record companies would best survive 
which could pi rate  the most products and do so the fastes t. The many 
small companies which now7 have only one or two artists , could not 
survive under unbridled piracy unless they became pirates  themselves. 
For this reason we think tha t it is clear beyond any doubt that  Con­
gress must g ran t copyright production for records released aft er De­
cember 31, 1974. as H.R. 13364 would do. It  would also upgrade  the 
penalties for piracy, a change which our industry strongly endorses.

Cash laden pirates scoff at misdemeanor penalties because a misde-
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meanor seldom involves any imprisonment for any pirates, and the 
present sanction is usually a modest fine; and the huge dollar  yields of 
the pirates are worth the minor risk.

In addition to the testimony here today by the Justice  Department, 
perhaps an even more authorita tive and compelling statement for 
higher penal ties comes from a law enforcement official in the field who 
is ba ttlin g pirates every day. We have attached to our written  presen­
tation a let ter from an assistant U.S. attorney  in Los Angeles who has 
had wide experience in pi rate cases. He notes that  in the las t 17 months 
the F BI office in Los Angeles alone has siezed 190,000 pirate tapes and 
duplicating equipment valued at  more than $400,000.

His judgment,  as contained in his letter says:
It  has  been the observation  in t he  Los Angeles area  th at  the de ter ren t effect of 

the  presen t statute is de minimis because of its misdemeanor penalties.  This is 
obviously due to the fac t th at  the  potenti al effects to the  pi ra te  greatly out ­
weigh the  possible penaltie s th at  he could receive if convicted. In  several in­
stances whe re a defendant has  been placed and  his  tapes have been seized he has 
gone back into the tape  pi racy  business immediately af te r h is conviction and even 
dur ing  the pendency of the cr iminal proceedings.

For all of the  reasons above, and  also the fact  th at  the manuf acture  and sale 
of bootleg eight-t rack  stereo t apes a nd  recordings can and does deprive the record­
ing ind ust ry of millions  of dol lars  of income each year , it  would app ear  both 
reasonable and  necessary th at  the presen t misdemeanor sta tu te  be amended  to a 
felony.

Now, tha t is the plea of a working U.S. attorney who must imple­
ment the laws you enact. He asks for and he needs a tougher  penalty 
in this law to accomplish the objective for which the law is written. 
The Recording Industry Association echoes tha t appeal.

We seek to correct the anomaly under which a common thie f who 
steals a color television set can be exposed to a felony penalty, while a 
pira te who robs an legitimate indust ry of thousands  and thousands 
of dollars  o f stolen tapes  faces only a misdemeanor. We respectfu lly 
request, therefore, your passage of H.R. 13364.

Several questions were raised t ha t I  would like to address myself to 
in respect to various aspects of tha t matter.

Mr. K astenmeier. Mr. Gortikov, may I inte rrup t?
Off the record.
[Off the record discussion.]
Mr. Kastenmeier. On the record. The Chair observes that there is a 

record vote on as a result of which the subcommittee will recess until  
12:30.

[Short recess.]
Mr. K astenmeier. The subcommittee will reconvene on H.R. 13364 

and other bills relating to the piracy of tapes. And the Chai r would 
like to say th at we will accept for the record the s tatement of Stanley 
Adams on behalf of A SCA P to be included in the appropr iate  place 
following the testimony of  the witnesses before us.

When we recessed, Mr. Gortikov had concluded his statement and 
was about to make an observation based on the testimony I  think that  
he had heard  this morning by the Department of Justice and by others.

Mr. Gortikov.
Mr. Gortikov. Ok. Thank you. Recognizing the controversial nature 

of imposing added penalties, criminal sanctions, we do recognize that  
there are other alternat ives to the specific proposal contained in the 
language of the proposed legislation. And one possibil ity in  respect to
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such  cri mi na l pen alt ies  would lie th at  a firs t offense might  cont inue to 
be a misdem ean or, even pe rhap s wi th  added do lla r pen alt ies , whereas  
a second offense—th at  is th e of fender  who rea lly  pe rsi sts  in enga gin g in 
the crim e—a second offense might  in tu rn  be con side red a felo ny.  Or 
sti ll an othe r al ternat ive mi gh t be  f or  the re ta ile r to be deemed exposed 
to  a misdem ean or offense, whereas the di st ribu to r or  t he  w holesa ler— 
more prone to be invo lved  in a more cri mina l aspects—m ight  be in ­
volved in a felony  pen alty. So there is the  re ta ile r versus the who le­
sa ler  and  m an uf ac tu re r:  and there is the  fi rst  offense ve rsus th e second 
offense t ha t do repres ent some al te rnat ives  th at m ight  be con sidered by 
the com mit tee,  in ad dit ion  to  the precise  l angu age w hich we now fav or  
as w ri tte n in the  p roject ed law.

Mr. K astenmeier. W ould you sta te  how  t ha t migh t ap ply again  to  
the re tai ler, w holesaler,  an d man uf ac tu re r?

Mr.  Gortikov. Yes. One al te rnat ive in terms  of  pena ltie s migh t be 
fo r the  offense of  re ta ili ng  a pi ra te  pr od uc t to  be con sidered a misde­
meano r, a t leas t for  the  firs t offense.

Mr.  K astenmeier . As opposed to ei th er  the whole sal ing  or  the  
manufac ture?

Mr.  Gortikov. As opposed to whole sal ing  and manufac ture . Bu t, 
whole sal ing  and manufac ture— whi ch ra re ly  are  in the  ha nd s of an 
inn oce nt op erator  and  is a delibera te offense—th at  must be conside red 
a, felony pe na lty , and certa inl y thi s would get the  operator  who is heav­
ily  involve d in any mass ive kind  of  pi racy ; bu t wi tho ut ris k to  the  
“Momm a an d P apa” operat or  who m ight  in nocen tly  be inv olved in re ­
ta il in g some tape s.

Mr. K asten meier. The n, of  course. Mr.  Go rtik ov , I un de rst an d 
you  pr ef er  th e for mu lat ion  wi thin the  bill bu t sho uld  it come to the  
cons ide rat ion  of  alt ern atives, you  have been open minded eno ugh to 
suggest  one or  tw o a lte rna tiv es  here .

One th ing,  it does ap pe ar  to me th at  one th in g useful fu rt her  th at  
you might  d o fo r the subcom mit tee file in t hi s he ar ing is if  you would 
define fo r leg islative  purpo ses  in  a le tter  p erh ap s to the  commit tee  the 
term  re ta ile r, whole sal ing  and manufac ture .

Mr. Gortikov. A ll rig ht .
Mr.  K astenmeier. S uit ab le fo r the  pu rpo ses  of th is  leg islation. T ha t 

lan guage wil l lit er al ly  have  t o be cre ate d, thou gh t th roug h,  c rea ted  o r 
inv ented fo r purp ose s of  th is l eg isl ati on . I  believe. Consequently , if  you 
could  give  us  th e dis tinction  and th e defi nition fo r l egi sla tive p urp ose s 
it  m igh t pro ve to  be very useful.  And  I would ask  you  to  do so.

Mr. Gortikov. Than k you.  A nd  we sha ll do it.
Some questio ns were un de rs tand ab ly  rai sed  by Congressman 

P ri nan  in resp ect  to  the  in du st ry 's cus tody of  th is  pa rt ic ul ar  law  in 
respect to  prices  a nd  profits  t hrou gh ou t the 3-v ear  span.  In  a mp lifi ca­
tio n of  the concerns and the  res erv ati on s th at  you had seve ral years  
ago— firs t, in  respect to pro fits  in  1972 which  was the  fir st ye ar  in 
which  th is  law  pre vai led—in du st ry  pro fits  rose 26.6 pe rcen t high er  
th an  those  p rof its  wh ich prevailed  in  1971.1971 was a p ar ticu la rly low 
ye ar  because  indu str y profits  had  fa lle n 21.5 perc en t ag ain st the pr io r 
ye ar  of 1970.

However , in the  most  rece nt vear,  1973, i nd us try pro fits  have  fal len  
43 percen t below indu str y pro fits  of  1972, a nd , of  course. 1973 is the 
ye ar  in which  even gr ea ter enforc ement  has been  pr ev ai lin g on th is  
pa rt ic ul ar  problem.
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In  resp ect  to pr ic in g over th is pe riod of tim e the avera ge  p rice of a 
single  record , th at  i s the 7-inch disc, has  rem ained rel ati ve ly co ns tant  
du ring  th is per iod . I am ta lk in g now abou t the  m an uf ac tu re rs ’ price. 
In  1972 th e price  on the  single  pr ice  rec ord  was  45.5 cents  as an  ave rage. 
In  1973 it  was 45.G c ents , and in Fe br ua ry  o f 1974 it  s til l rem ained at  
46.5. In  albums, however, there has been an avera ge  increase , thou gh  
rel ati ve ly slig ht.  Th e m an uf ac tu re rs ’ avera ge  p ric e of  all  L P ’s in De ­
cem ber  of  1972 was an avera ge  o f $2.50. Now, th at is 10 months  a ft er  
the. effective da te of  the  law  rou ghly.  Dec ember of  1973 the  avera ge  
price  was $2.68. I n  othe r words,  up  fro m $2.52 cents  to $2.68. And  t he  
avera ge  pr ice  at  F eb ru ar y of  th is y ea r was $2.79.

Now,  I can con scient iously  say  th at  thes e pr ice  increases , sli gh t 
thou gh  th ey were, are sca rce ly at tr ib ut ab le  to  p ira cy . Th ere  have  been 
ast ron om ica l increases in  t he  p rice of vin yl,  in  t he  p rice of  al l pr in ted 
an d grap hic mate ria ls in  ou r indu str y,  as well as in all  oth ers , and 
pa rt icul ar ly  the  pri ce of  ta lent  an d the com mitment s to ta lent  hav e 
been  the majo r cause  fo r prices  go ing  up.  Also  we have ha d a ste ady 
inc rease in the  numb er of  r eco rds—of  in dividu al  r eco rdings relea sed— 
which  fa il to achieve a p rof it. Wherea s in  1964, whe n our  firs t economic 
da ta  was pre sen ted  to you, 61 perce nt of  lo ng -p laying  album s f ail ed  to 
recove r th ei r costs,  th at numb er is now 75 perce nt of  record ings re ­
leased. An d again , rea lize th a t pi ra tes have none  o f th is type  of risk, 
an d the y merely c opy the hi ts.

In  respec t to the  an tic om pe tit ive  com ments I do no t know of any  
in du st ry  th at has  a gr ea te r ease of  en try  th an  ou r indu str y where 
comp eti tion is fierce fo r ta lent , fo r sales. Th is is no t a monopolis tic 
indu str y by any  s tre tch  o f th e im agina tion.

Mr. K astenmeier. W hat  you are  s ay ing  is th at ma ny o f the  pi ra tes 
hav e the  fac ilit ies  an d the resources a t th ei r com mand, if  the y 
cou ld grab  the ta le nt  they  could go int o the marke t them selves and 
com pete ?

Mr. Gorttkov. An y pi ra te  has an equal op po rtun ity  to any  body 
else to en ter the reco rd ing busin ess prov id ing he does no t ju st copy  
the ta le nt  an d the ou tp ut  of  everyon e else, bu t he in  tu rn  cre ates it  
him sel f.

Mr . K astenmeier . M r. Go rtik ov , I am ch ag rin ed  to  s ay and  to ob­
serve th at  there is a no ther  rec ord ed vote  on.

Mr.  Gortikov. OK.
Mr.  K astenmeier. T hat is why  the  gen tlema n fro m Ma ssachu set ts, 

Mr . Drin an , has ju st  dis ap pe ared  fro m the rostr um  and why I mu st 
again .

Off the reco rd.
[Off the  record  disc uss ion.]
Mr . K astenmeier . W e wil l recess, and th is  t ime we w ill recess even 

more brie fly  than  t he  l as t time . It  is now abo ut 11 minu tes  to  1. I wil l 
tr y  to reconvene th is  he ar in g on or  before 1 o’clock and both you 
gen tlemen will  be recogn ized fo r b rie f st ate me nts .

Pe rh ap s we can  acc omplis h the end  th at way. Unt il  th at  tim e the 
subcom mit tee  stands  in  recess.

I B rie f recess.]
Mr. K astenmeier . Th e subcom mit tee  will  come to  orde r fol low ing  

th at second recess and a t th is  tim e hav e you  an y fu rther  comment, 
Mr . Gortik ov, to m ake  before I  proceed ?
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Mr.  Gortikov. Th ere  are  fu rther  com ments  t ha t I  cou ld make, bu t I  th in k th at I  sho uld  de fer the tim e in view of  the othe r gen tlem en.
Mr.  K astenmeier. A t t hi s tim e then  the Ch ai r wou ld like to  reco g­nize  M r. Ru tte nb erg.

TESTIMONY OF CHARLES RUTTENBERG, ESQ., COUNSEL, NATIONAL
ASSOCIATION OF RECORDING MERCHANDISERS; ACCOMPANIED
BY JAMES SCHWARTZ, PRESIDENT, SCHWARTZ BROTHERS, INC.

Mr. Ruttenberg . Th an k you, Mr . Ch air ma n. I have a sta temen t 
fo r the rec ord , an d I  will trun ca te  it  som ewh at in th e prese nta tio n.My nam e is Ch arl es B. Ru tte nb erg. I am a member of  th e law  firm of Ar en t, Fo x, Kin tn er , Pl otki n & Kah n,  of  Wash ington , D.C. Th is 
sta tem ent  is subm itted  on beha lf of  the  Na tio na l Assoc iat ion  of  Re­cordi ng  M erc handise rs, Inc ., fo r which  we a re legal counsel. Th e reg u­la r memb ership  of  the  Na tional Assoc iat ion  of  Re cording  Merc ha n­disers  include s ap prox im ate ly 135 di st ribu to rs  an d merch and ise rs, inc ludin g ret ail ers, of  soun d rec ordin gs  th ro ug ho ut  th e Na tion. These mem bers  accou nt fo r a pp roximate ly 80 pe rce nt of  the o ver-the-co unter  record  and t ap e sales in the  U ni ted  Sta tes . In  a dd ition , t he  assoc iation has 146 associate members,  cons ist ing  of  man ufac turers  of  rec ord ed pro ducts , supp lie rs,  o pe rat ors  o f pressin g pla nts, au tho riz ed  du pl ica­tor s, and  publi shers . Ac comp any ing  me toda y is M r. Ja mes  S chwa rtz , 
a form er  pr es iden t a nd  bo ard  member  of  the a ssoc iation,  and pres iden t of  Schw art z Br othe rs,  Inc ., di st rib utor s an d re ta ile rs of  sound record ings.

Mr.  K astenmeier. Mr.  Schw art z, are you in the  audie nce?
Mr. Ruttenberg. Mr. Schw art z i s r ig ht he re.
Mr. Ch airm an , the  Na tional Ass ociatio n of  Re cording  Merc han­disers  full y su pp or ts  H. R.  13364, and  si mila r bi lls  wh ich would  perma­

ne ntl y est ablish a copyrig ht fo r sou nd rec ord ing s wi th in  the fram e­work of  the Fe de ra l co py rig ht  law , an d urg es th at  th is  leg islation  be 
con side red favo rably by the  s ubcomm ittee . You have a lre ady he ard in some de tai l rega rd in g the na ture  a nd  scope of the  a ctivit ies  bein g con­ducted by un au tho riz ed  du pl ica tors , or,  as we call  them, pi ra tes of leg itim ate  sou nd rec ord ing s, an d so I  need  not com ment fu rt her  on these aspec ts.

Wh en rep res en tat ive s of the  a ssocia tion  t esti fied  in  1971 be fore Su b­committ ee No. 3 o f the  Com mit tee on the  Ju di ci ar y,  the y re fe rred  to the eno rmo us am ount of po ten tia l incom e fro m th e sale of  sound rec ord ing s be ing  s iphoned off by  r ecord pi ra tes , inc ludin g incom e due to art ist s, musicians and oth ers  w ho no rm ally benef it fro m the sale  of such record ings. Th e lim ited co py rig ht  f or  sound  r eco rdings pro vid ed  by Publi c La w 92-140 on O ctober  15 ,1971, has been in ef fect since Fe b­
ru ar y 15, 1972, som eth ing  over 2 ye ars , and need less to say, ad di tio na l tim e beyond th at  da te was req uir ed to develop  the  forces needed  to imple me nt the law.  In  recent mo nth s, however , we have begun to  see the eno rmo us importance  of th at  leg isl ati on  to the legi tim ate  sound rec ordin g indu str y,  both  her e and abroa d. I can  say wi tho ut quali fi­cat ion  th a t if  Pu bl ic Law  92—140 ha d no t been ena cted, hu nd reds  of  
leg itimate  d is tr ibut or s and ret ail ers of  sound  r eco rdings, mo stly sma ll businessmen, w ould have  been driven f rom  the r eco rd a nd  tape  busin ess by othe r t han  t he  n orm al, vig orous com pet itiv e forc es which  a re  p res-
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ent in the industry. Moreover, in our opinion, if  the copyr ight  in sound 
recordings provided by Public  Law 92-140 is allowed to lapse, we will 
see the beginning of the end of the highly  creative recorded music 
indus try in the United States.

In preparing for these hearings, I reviewed in my mind what I  con­
sider to be the salutary effects of Public Law 92-140, as they relate to 
distr ibutors and retailers. I have already alluded to the fact that  such 
legislation has been fundamental to the  preservation of the  creativity 
and heal th of the  recorded music industry . Additionally, when associa­
tion representatives testified in 1971 they expressed concern about the  
fact tha t pira ting  activities were exerting a corrupting influence on 
businessmen who would pref er to conduct thei r activities in a legiti­
mate manner but who, in order  to survive, might have to deal in pirated 
product.

We now see a different trend. W ith few exceptions, distributors and 
retailers who handle  legitimate product will not knowingly traffic in 
pirated materials. They are, in the main, small businessmen who are 
responsible members of the ir local communities. They are perfectly 
willing to, and do, vigorously compete with one another, bu t they have 
no desire to engage in i llegal activities and will do everything in their 
power to avoid doing so.

Thi rd, we see an overall increase in the  sale of legitimate recordings 
throughout the Nation. Much of this increase is undoubtedly att ribut­
able to vigorous enforcement of the  Federa l copyright law, as well as 
to the enforcement of the laws in effect in over 20 S tates which apply 
to recordings fixed before February 15, 1972, and which are therefore 
not subject to Federal copyrigh t.

Fourth, the existence of Federal copyright protection has led to the 
grea ter marketability of multip le versions of popular compositions, 
thereby providing additional products for sale by legitimate d istribu­
tors and retailers of sound recordings. As long as it was relat ively safe 
to p irate sound recordings, there was little  opportun ity for legitimate 
retail ers and distributors to promote and sell recordings using lesser 
known performers and musicians, which, while budget priced, could 
not compete with the pi rated versions of hit  recordings. However, now 
tha t piratin g is becoming less and less safe, new trends are evident. 
We are now seeing, therefore more companies producing their  own 
recorded versions of hi t songs, sometimes using lesser known artis ts 
and a lower level of promotion, which are marketed at very competi­
tive prices.

In  summary, enactment of Federal copyrigh t legislation has enabled 
a vigorous and creative industry to survive and develop. I t has enabled 
many small businessmen to remain in business. Musicians, composers 
and perfo rmers are receiving financial rewards to which they are justly 
entitled.

Tha t is not to say that the problems of record piracy  have been 
solved—far from it. Pira cy is still rampant. But we can see patterns, 
and I can assure you t ha t without extension of the present copyright 
on sound recordings, the industry will receive a blow from whwich it 
may not recover. Interest ingly enough, in such circumstances the 
pira te will die along with his host—he needs new’ product  on which to 
feed—and if tha t product dies, so does he.

Before closing, 1 want  to express the association’s appreciation  for 
the outstanding assistance tha t the legitimate  distr ibutors and re-
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tailers of sound recordings are receiving from the Depar tment  of 
Justice and the Federal  Bureau of Investigation. They have truly 
taken on the responsibilities assigned to them and have performed 
them admirably. In this regard, as you, of course, know, H.R . 13364 
would increase the penalties applicable to the willful infringement 
of sound recording copyrights for profit, and to the knowing and 
willful inters tate shipment of recordings  containing counterfeit 
labels. The Department of Justice feels th at an increase in penalties 
for these offenses will aid enforcement efforts. We believe tha t the 
Department representatives are best qualified to address this  issue, 
but needless to say, we urge tha t Federal enforcement author ities be 
given all the tools they need to, once and for all, break the back of 
record piracy—-an activity which many judges have described in terms 
similar  to those used in a recent opinion in the Circuit  Court for 
Milwaukee County, Wis.:

The pirat ing of records is a shabby business tha t offends a person’s sense of 
fair  play. To exploit creative efforts, production costs and technical skill ex­
pended by another  in the course of his making a livelihood without authority  or 
without just compensation is morally reprehensible.

Thank you for giving us the opportunity to present this statement. 
We will be pleased to attempt to answer any questions you may have.

Mr. Kastenmeter. Thank you, Mr. Ruttenberg.
Mr. Ruttenberg. If  I might add one thing, prio r to mv testimony 

the subcommittee was discussing pricing, and Mr. Gortikov subse­
quently referred to it. During the recess I was chatting about this 
subject with Mr. Schwartz. As you of course know, tapes are the 
main subject of record piracy and with respect to the retail prices of 
tape recordings we find tha t over the years  since the ini tial legislation 
was enacted there  has not been a significant variat ion in the retail 
prices of such recordings. I t is a very competitive business.

Mr. Kastenmeter. You indicate that  you have as members of the 
National Association of Recording Merchandisers 135 distributo rs and 
merchandisers and  146 associate members.

Mr. Ruttenberg. Yes.
Mr. Kastenmeter. You indicate that 135 members account for ap­

proximately 80 percent of the  over-the-counter record and tape sales. 
These are not people at the retail level. I would thin k there would be 
thousands and perhaps tens of thousands of retailers.

Mr. Ruttenberg. The answer is th at  the distributors to the retail 
market account for about 80 percent. When I say over-the-counter, of 
course, you have such additional sales activities as record clubs, which 
are very substantial in the business, television promotion, sales of 
tha t sort. But, I am referring mainly to the funnel ing of the sound 
recordings from the distributors to the retailers and tha t is the 80 
percent.

Mr. K astenmeif.r. Next the committee would like to hear from Mr. 
Hal Davis, who is the president of the American Federation of Musi­
cians.

Mr. Davis, I  note th at your sta tement is short and you might deliver 
it i f you wish.



TESTIMONY OF HAL DAVIS, PRESIDENT, AMERICAN FEDERATION 
OF MUSICIANS

Mr. Davis. In order  to save some time I would like permission to 
make some corrections in my prepared statement.

Mr. Kastenmeier. Yes.
Mr. Davis. Third  line on the first page, the figure 325 should be 

changed to 330,000.
On page 3, the second line, the figure 8 should be changed to 9. That  

is on page 3, Mr. Chairman.
Mr. K astenmeier. What line ?
Mr. Davis. The second line.
Mr. K astenmeier. Should be-----
Mr. Davis. 8 million should be changed to 9 million.
In the fifth line down, more than should be deleted and the word 

approximately pu t in and the figure 7 changed 8.
Mr. Kastenmeier. I know tha t inflation is rising almost daily, 

but I  did not know tha t your membership-----
Mr. Davis. This  is a typographical error, Mr. Chairman. I did not 

have time to proof this  before it was submitted, and so I apologize.
Mr. Chairman, and members of the  committee, I am here in s trong 

support of H.R. 13364. Now, rath er than  read this prepared state ­
ment, I would jus t like to make a few brief observations.

[The statement of Mr. Davis follows:]
Statement of Hal C. Davis, President American Federation of Musicians 

in Support of H.R. 13364 before Subcommittee No. 3 of the House J udi­
ciary Committee

My name is Hal C. Davis, President of the American Federation of Musicians.
I appear today on behalf of our 325,000 members to state our st rong support for 
H.R. 13364, which has been introduced by Chairman Kastenmeier, and for the 
companion bills introduced by Congressmen Railsback and Danielson.

This legislation affords anti-piracy protection for sound recordings issued 
after December 31, 1974. It  also provides for a needed increase in the penalties 
for pi racy and counterfe iting of sound recordings.

The American Federation of Musicians (AFM) strongly supported emer­
gency anti-piracy legislation enacted in 1971. We think it is jus t as essential 
today tha t Congress act promptly to continue this copyright protection. The 
piracy of sound recordings is an insidious, illegal practice  which drastically 
curta ils the income of musicians, artist s, and record companies.

Pirates appropriate “hit ” recordings and flood the marke t with duplicates. 
They pay nothing to the musician or performer whose arti stry created this 
hit recording Record piracy to be big business; last  year  it was estimated tha t 
over $200 million of pirate d tapes were sold in this country.

Record piracy has a devastating  effect upon musicians. Millions of dol lars of 
income are lost each year in the form of income not realized by those recording 
art ist s whose income for the sale of recorded work is substantially  decreased 
by the unauthorized duplication of musical talent. We estimate  tha t last  year 
the musicians of the AFM and vocal art ists  of the American Federation of 
Television and Radio Arti sts lost nearly $20 million of income as a result 
of record piracy. In addition, the Music Performance Trust Funds estimate tha t 
there  has been a subs tantial loss each year of payments tha t would otherwise 
have been made by the record manufacturers; these are  lost  payments totalling 
in the millions of dollars, much of which would have been disbursed to AFM 
members performing free public concerts throughout the United States.

Moreover, piracy has deprived various tru st funds mainta ined by AFM of
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immense revenues. These trust funds are dependent upon royalties from the 
sale of legitimate recordings. Each time a legitimate recording is sold record 
companies pay a sum into the Music Performance Trust  Fund. Last year  $8 
million was paid into this fund. The fund was used last  year to provide more 
than 57,000 free, live music concerts for the public throughout the country, 
for which musicians were paid more than $7 million. These funds are the 
largest employers of musicians in the entire  world. Thus, piracy concurrently 
deprives musicians of legitimate work and the public of free concerts.

Such piracy at the economic expense of others cannot be justified morally 
or legally. Exploiting the talents  and efforts of our musical arti sts without 
their consent or without  their  remunerat ion is totally  incompatible with 
the accepted norms of the American economic system. And most poignant of 
all is the insult accorded by the  tape pirates to the musical integrity  of the re­
cording artis ts, whose ability  to bring pleasure to the public is boundless, but 
whose capacity to secure fair  compensation is extremely limited at best.

Thus. H.R. 13364 is justified by the strongest economic and legal considera­
tions. To permit  anti-pi racy protection to lapse for recordings issued from 1975 
on would encourage a new burst of pirat ic activity which could only be de­
scribed as a disaster to the legitimate music industry.

Furthermore, we support the position of the Justice Department t hat  stepped- 
up penalties for record piracy and counterfeiting are essential to stamp out, 
once and for all, this nefarious practice. We believe tha t the views of the 
Justice Department, which has now had two years experience in the vigorous 
enforcement of piracy laws should be given controlling weight. The increased 
penalties will constitute a strong deterrent, we believe, to those who would 
make piracy a “big business.” Today there are  reports  of pirate s selling $10 
million of illegal goods per year and of FBI raids seizing tens of thousands 
of illegal tapes. Thia illegal and immoral activi ty clearly deserves a felony 
sanction.

In conclusion, let me say tha t we apprecia te the prompt hearings on this 
matte r and we urge quick action by the Subcommittee so tha t the House can 
enact H.R. 13364 in short order.

Mr. D .w t s . Th is is mv first op po rtu ni ty  to ap pe ar  before your  com­
mitt ee and T a pp recia te it grea tlv . Even tho ug h it came at a t ime  wh en 
T m ust pr ep are to leave fo r the west coast fo r a n in ter na tio na l con ven­
tion of  mv union and fo r exte nde d nego tia tio ns  wi th the  motion  pi c­
tu re  indu str y,  my int ere st tod ay  in th is  leg islation  is so gr ea t th at  I 
just  set every th in g a side  to  be here today.

T am here represen tin g the  c rea tive , wo rk ing people in th is indu str y 
Mr. Ch air ma n, and fo r the  inf orma tio n of  th e committ ee mem bers , it  
mi "li t he in te re st ing fo r you to know th a t I hav e in my office in excess 
o f  2 .000  sign ed agreem ent s co ver ing  the rec ording  ind us try  th roug ho ut  
the  Un ite d States  and Can ada . Th is ha rd ly  co mports wi th the  sugg es­
tion  th et  an ti- pi racy  laws are des igned to enlarge  the  pro fits  of  huge  
monopolis tic companies.

Now. T have  he ard it said  th at  some rec ord  pi ra tes are  en gag ed in a 
leg itim ate  busin ess which they sho uld  he able  to  pursue.  T hev  a re re p­
resented  bv  respectable  counsel before  th is  com mitt ee. W ell , Mr.  C ha ir ­
man . T th in k we all know th at  murde rers  and  thieve s h ave  often been 
rep resent ed by resp ectable counsel.  To me a pi ra te  is a pi ra te  in an y­
bod y's language . To  pu t it blu ntl y, a pi ra te  is a person  who steals  a 
product made bv mv people and  the  othe r grea t ar tis ts , the  vocalis ts. 
In  my judg men t he  ha s no rig ht  to  grow wea lth y on the  creat ive  efforts 
of  those, g ift ed  people. TTe flag rant ly vio late s hum an and moral rig ht s. 
Th is pi ra te  could eas ily  become leg itimate  by sig ning  the  appli cab le 
collective  ba rg aini ng  agree men ts, and pa y pr ev ai lin g wages and  o ther  
benefits . The leg itimate  rec ord ing  in du st ry  pavs into two  fund s fo r 
every record  o r commercial rec ordin g so ld. One is know n as the special  
pay ments  fund  and the  othe r is the music  perfo rm ance trus t fund .
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be paid to all the musicians recently employed by the recording indus­
try. This is in addition to the basic scale they received for making the 
records.

In addition , some $9 million last fiscal year were spent by the trustee 
of the music performance tru st fund. This provided free live concerts 
of various sizes and descriptions for the people of this  country . Some 
took place in schools, some took place in veterans’ hospitals, some took 
place a t block parties, some took place in summer concert programs. 
And every act of piracy deprives both of these funds of the proper 
payments.

So, I strongly urge the committee to consider repor ting out the legis­
lation as proposed by Chairman Kastenmeier in this case.

Thank you, gentlemen.
Mr. Kastenmeier. Thank you very much. Mr. Davis.
Mr. Gortikov, would you wish to add anything  ?
Mr. Gortikov. I wanted to make some brief comments in respect to 

the compulsory license aspects tha t were raised by Congressman 
Drinan.

A compulsory license, or the prospect of a compulsory license, has 
already been rejected. Fi rst  of all, and most recently, it has been 
rejected by the Senate in its recent markup of S. 1361, the general 
copyr ight revision. And prio r to tha t it was previously rejected by 
this body af ter  hearings.

In addition to that , compulsory licenses—even the version of com­
pulsory license tha t is implic it in the song itself—the compulsory 
license has been rejected by two courts, by two circuit courts, and no 
publisher in the judgment of those courts has to grant a compulsory 
license to  a pirate. A pirate is specifically denied access to tha t com­
pulsory license even fo r the use of a song, and that  has been reaffirmed 
by the courts.

Certainly there is no relationship between the compulsory license 
available generally in the song and in the sound recording. The com­
pulsory license sought  by some p irates in sound recordings is nothing 
more than a license to steal because it represents no creative contribu­
tion. It  is merely a copying of another's  work.

To gran t a compulsory license would not only favor the rapid  
growth of piracy itself among illegitimate operators, but it would 
throw the legitimate industry  into consternation. For example, an 
art ist who is under contrac t to RCA, such as Elv is Presley, if a com­
pulsory license were availab le to the industry , RCA would never again 
make a record o f its own contract artis t, Elvis Presley, because every 
time it did, it would have to pay a royalty  to E lvis Presley. Instead, 
every other recording company would pirate Elvis  Presley and not 
pay any royalties to Elvis Presley, and RCA instead could a ttempt to 
survive bv copying the product of all of its competitors. So, i f this 
ramp ant condition were allowed to prevail under a compulsory license, 
who then would put up the development money to create talen t in 
artists? It would be impossible. And so I offer these statements in 
amplification of our conviction behind the favorable consideration of 
this legislation.

Mr. K astenmeier. Even though the three  organiza tions represented 
here may not always be in accord, on this question you are I  take it ?
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Let me ask Mr. Ruttenberg and Mr. Davis, would you also be agree­
able to an alterna tive in terms of penalties as suggested by Mr. 
Gortikov.

Mr. Davis. Yes; we would be agreeable.
Mr. Ruttenberg. We would also, Mr. Chairman.
I might add to what Mr. Gortikov was saying, tha t about 25 or 26 

States now have State legislation relating to pre-F ebruary 1972 
recordings and in not one of those States has a compulsory licensing 
provision been included in the legis lation. Also the courts to which Mr. 
Gortikov refers are the U.S. C ourts of Appeals for the 9th and 10th 
circuits which cover a range of Federal courts in saying that the pira tes 
are not entitled to the compulsory music license.

Mr. Kastenmeier. Perhaps this question should bette r have been 
addressed to Mr. Murphy, but I will address it to you anyway, not 
having posed it to him. In cases, or in two cases where in A the penalty 
of incarceration was meted out, one for 6 months and the o ther for 20 
days, I believe you are familiar with those cases?

Mr. Gortikov. I know of th eir existence, but I am not familiar with 
the details. There are individuals in the room who may be.

Mr. K astenmeier. I am curious to know whether it was a question 
of a repeated offense or whether this happened as the  first offense in 
both cases wherein individuals were actually  sent to ja il or prison.

Mr. Gortikov. General counsel, of the recording indust ry, Air. 
Ernest Meyers, is in the audience and perhaps he could answer that.

Mr. Kastenmeier. Mr. Meyers, are you present?
Mr. Meyers. Yes. I  am afraid , Air. Chairman, I  cannot answer that.
Air. Kastenmeier. Tha t is quite all right. Tha t can better be 

posed to the Justice Department. The reason I ask it is to de­
termine whether there is a distinct ion made by the courts or by U.S. 
attorneys with respect to first or multiple  offenses, second or later 
offenses in terms of sentencings for those cnarged.

I will yield to the  gentleman from New York, Air. Smith.
Air. Smith . Thank you, Air. Chairman.
Gentlemen, thank  you for your testimony. Air. Davis, I am sorry 

that  Fa the r Drinan  could not have been here to hear you.
Air. Davis. I am too.
Air. Smith . T o hear your testimony because you brought out very 

well the  human aspect of this thin g tha t he was worried about this 
morning.

Air. Davis. Th at is right .
Air. Smith . Air. Ruttenberg, I asked Als. Ringer this morning 

whether civil suits for damages for copyright infringement were ef­
fective, or how effective they were in stopping piracy.

Air. Ruttenberg. I do not think they are very effective, Air. Smith. 
If  you obtain in injunction or damages the judgment applies only 
to the par ticu lar plaintiff in the case, the record company specifically 
involved. The defendant in that case can then proceed to pira te the 
work of other record companies who might not have been involved 
in the litigation, o r else move to  another  location o r change his name, 
any one of a varied number of procedures which can be followed, 
afte r civil litigation, on the part of the pirate to avoid really being 
stopped in his tracks. I do not th ink  i t is terribly effective. The courts
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have been almost unanimously in favor  of supporting  such suits but 
I think criminal legislation is necessary.

Mr. Smith. Does your organization, the record manufacturers, or 
Mr. Gortikov of the recording industry , follow these individual piracy 
cases when the Justice Department files an information. For  instance, 
somebody makes a complaint before the F BI gets into it and it becomes 
public knowledge, do your  associations try  to follow these individual 
complaints for the benefit of your members? Do you follow the indi­
vidual pirates who have been caught or are  being investigated ?

Mr. Gortikov. Follow them in what sense ?
Mr. Smith. Well, for the purpose of disseminating information to 

your members, for instance, for the purpose of bringing civil suits 
for damages?

Mr. Gortikov. Yes, we do disseminate tha t information and there 
have been several such civil suits which have been institu ted which 
have been in direct pursuit of what you have ar ticu lated; and the Re­
cording Indu stry  Association also brings to the attention of law en­
forcement agencies all piracy  intelligence which we pick up from 
retailers, wholesalers, and manufacturers.

Mr. Smith. Well, I  think  I asked Mr. Murphy this morning where 
they got most of thei r information to sta rt and he said it was that 
kind of a complaint from your association or perhaps from in­
dividuals.

Mr. Gortikov. Individual  companies and members.
Mr. Ruttenberg. Generally members of our association who are 

located in the various States  and who have information about pi ra t­
ing activities in thei r own locales which are damaging them severely 
as far  as sales are concerned. Being locally based they are aware of 
what is going on.

Mr. Smith. You may have answered a question before I was here 
but I was wondering is there  any part icul ar area of the country in 
which this piracy business goes on more than  in other  areas of the 
country.

Mr. Gortikov. There is more and more incidence in the nonurban 
areas just  because the  enforcement has not yet penetrated to a great 
extent in those areas. For example, on the highways in the more re­
mote areas, many gas stations will have pira te tapes and likewise 
throughout the South and Midwest and smaller communities. The 
percentile of pira te products  versus legitimate products is much 
higher than  it m ight be in the city of Washing ton or the city  of New 
York or Los Angeles and the pirates  know this and exploit it.

Mr. Smith. Senator  Bass said hello th is morning  and said tha t he 
comes from Tennessee and Tennessee is a hotbed of  this sort of th ing 
with the country music as popular as it  is and there is a lot of  p ira t­
ing going on there.

Mr. Gortikov. That is correct.
Mr. Smith. No more questions, Mr. Chairman.
Mr. Kastenmeier. Thank you.



54

The gentleman from Utah,  Mr. Owens was here, and he has just 
left.

[The following statements of the Honorable Jerome R. Waldie 
and the American Society of Composers, Authors  and Publishers 
were received for the re cord:]
Statement of Congressman J erome R. Waldie on Sound R ecording Copy­

right Legislation  to th e Subcommittee on Courts, Civil  Liberties and 
the Administration of J ustice  of th e House J udiciary Committee

Mr. Chairman and Members of the Committee, I appreciate the opportunity 
to make this statement today on H.R. 13364, H.R. 13681, and similar bills which 
amend the copyright in sound recordings law and combat “record piracy.”

The theft  and rerecording of popular music has grown to become a $200 mil­
lion a year business. I t is easy to rerecord music with new recording techniques 
either from legitimate production albums and tapes or from concerts, and then 
to resell it at a discount on unfamiliar labels. Because of the low price resulting 
from the avoidance of royalty payments, the records are popular even though 
they are not obtainable from the normal retail  outlets utilized by the legitimate 
companies. This piracy constitutes a thre at to the recording indus try and its 
arti sts,  and evidences a great  need for copy righ t protection for sound record­
ings.

Section 1 of HR 13681 removes the expiration date on the privilege of secur­
ing a sound recording copyright included in P.L. 92-140. This expiration date 
can and should be removed, and can be done without harming the pending 
general copyright revision program.

Passage of this section of the bill will reinforce the Supreme Court decision 
upholding the right  of a state  to pass its own anti-piracy laws regarding sound 
recordings before 1972, decided on the grounds tha t Congressional inaction 
before 1972 did not preclude state action (Goldstein v. California, 412 US §46 
[1973].) The soon to expire sound recording copyright law covers recordings 
afte r 1972, and if allowed to expire, through 1974.

Section 1 will also afford uniform protection across all  the states. Some sta tes 
have the ir own laws, others do not. Uniformity in coverage is also needed to 
meet our trea ty obligations assumed by our membership of the Phonogram 
Convention protection recording righ ts of member nations.

As I already noted, record and tape piracy continues at a high rate  today, 
not only for pre-1972 recordings but also for newer releases in spite of our 
present laws. I believe the penalties for infringement of the law should be 
incresed to act as a greater  deterent. Sections 2 and 3 of the bill increase the 
criminal penalties for violation of the copyright laws, and for the transporta­
tion, sale or receipt of phonograph records bearing forged or counterfeit labels. 
The new penalties would impose a fine of $25,000 or imprisonment for not more 
than three years for a first offense. A subsequent conviction would result in a 
fine of $50,000 and a prison term of up to seven years.

In conclusion. I would like to reiterate my support for the legislation being 
reviewed today, and command the Committee for its prompt and timely con­
sideration of it.

American Society of Composers, Authors and P ublishers ,
New York, N.Y., May 81, 1974.

Hon. Robert W. Kaste nme ier .
Chairman. Subcommittee on Courts. Civil Liberties, and the Administration of 

Justice, Committee on the Judiciary. House of Representatives, Wash- 
inyton, D.C.

Dear Mr. Chairma n : I  herewith submit a statement on behalf of ASCAP ex­
pressing support of H.R. 13364. We also urge enactment at this time of the 
definitive provisions for copyrieht duration embodied in the general revision bill.

I respectfully request tha t this statement be included in the record of hear ings 
on H.R. 13364.

Sincerely,
Stanley  Adams.

President.
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Statement  of Stanley Adams on behalf of American Society of Composers, 
Authors and P ubl ishers

Mr. C hairman , and members of the  Subcommittee, my name is Stan ley Adams. 
I am President  of the American Society of Composers, Authors and  Publishers , 
on whose beha lf I submit thi s statement . ASCAP is an unin corporated  associa­
tion founded in 1914, five yea rs af te r the present copyright  law was enacted. 
Its  founde rs included, Victor  Herbert, John  Phi lip Sousa, and  Irving Berlin, 
among others. Today the memb ership of ASCAP comprises over 1G,OOO wri ters 
and  6,000 publ ishers sca ttered  thro ugh out  the United  States.  The association 
represents all segments  in the  reperto ry of American music  including such 
composers as Haro ld Arlen, Bur t Bach arach, Bela Bartok, Irv ing  Berlin, Leon­
ard  Bernste in, George M. Cohan, Aaron Copland, John  Denver, Bob Dylan, 
Duke Ellington, Dorothy Fields , George Gershwin, Morton Gould. Carole King, 
Hen ry Mancini,  Rod McKuen, Cole Por ter,  Smokey Robinson. Richard Rodgers, 
Car ly Simon and Stevie Wonder, to name only a  few.

ASCAP supp orts  the Bill, H.R. 13364, introduced by Cha irman Kastenmeie r 
to prevent the  copyright in sound record ings enac ted in 1971 from lapsing on 
December 31, 1974. The measure , and its companion bills, H.R. 13857 (Rep. 
Rai lsback)  and H.R. 13765 (Rep. Dan ielson) , introduced by members of the 
Subcommittee, we believe, represent s sound public policy and  is deserv ing of 
perm anent ra ther  t han  temporary  enactment.

As members of the  Subcommittee may know, the  legis lative his tory  of the so- 
called  “anti -pi rac y” legislation  is traced  to the  general revision of copyright law 
which has  been delayed for a number of years in the Senate.  The general revision 
bill was the  subject of extensive hearing s and thorough del iber ations before this  
Subcommittee  in the 89th and 90th Congresses. Twenty-two day s of public hear­
ings were devoted to this  issue. The  record represen ts, to my mind, one of the 
most painstaking and complete legislat ive achievements.

In the  92d Congress the Senate , based on its  ju dgment th at  record  pirac y was 
an imm edia te and urgent, problem, “lifted” the provision for copyrighting records 
out of the  general revision bill. It  was concluded by the  other body that  the 
problem of record piracy was grave,  both nationa lly and internatio nal ly, and tha t 
sta tut ory protec tion was imperative. The House Commit tee the reaf ter  processed 
the  legislation, but as you know, limi ted its operative  li fe to December 31. 1974. so 
th at  the  subject could be tre ate d in the context of enactment of the pending 
revision bills.

Fo r the  same reason tem porary  extens ion of exis ting  copy rights have been 
enac ted to prevent works from fall ing  in to the public domain  pending enactment 
of the  revision bill that  would extend the terms of exis ting  copyrights from 56 
years to 75 years. The las t extension is operative  only unt il December 31. 1974, 
as in the  case  of copyright  in records. Turning back to the record piracy bill, 
H.R. 13364. and companion bills, reflect the present judgmen t th at  the temporary  
protection aga ins t record piracies  has  been wise and effec tive: th at  such protec­
tion i s fully consonant with intern ational copyright arra ngement s and warran ted 
by princ iples  of fa ir deal ing and  equi ty and therefo re mer its perm anent legisla ­
tive  safeguards.

We do no t d ispu te the ju dgm ents  made by Congress in 1971, when the temporary 
record  copyright sta tu te  was passed,  nor do we question the  wisdom of enacting  
a permanen t record copyright  provis ion today . We do submit, however, that  
reasons equal ly if not more compelling  wa rra nt  amending H.R. 13364 to place 
perman ently in the federal copyright sta tut e the copyright term  proposed in the 
fede ral revision bill ju st as H.R. 13364 in its present form places  permanent ly 
in the  statute the  record copyright provision of the  bill that  passed the  House in 
1967.

We believe that  here too an imperat ive need exis ts to reform the term of 
copyright  protect ion. Under  the  1909 sta tut e which is the prevai ling  law, copy­
right protection  begins on the  d ate  of publ ication (or  on the  date of regi stra tion  
in the case of unpubl ished worksV and  continues for  28 years  from that  da te : it 
may be renewed for a second 28 years,  making a tota l potenti al term of 56 
years. If is noteworthy  th at  a very large ma jor ity  of the countries of the world 
have adopted the princ iple th at  the  term of copyright  should  equal the  life 
of the  au tho r and 50 years af te r his death . Indeed , many  nat ions have ex­
tended the  term  of copyright  beyond “life-plus-50” , for example—Spain, life
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plus  80 y e a rs ; German y,  li fe  plus  70 y e a r s ; A ust ri a,  li fe  pl us  70 y e a rs ; Fra nce , 
li fe  pl us  04 year s and 203 d a y s ;1 Be lgi um , li fe  pl us  00 yea rs ; Bra zi l, li fe  plus  
00 y ear s ; an d I ta ly , li fe  p lu s 50 yea rs .

In  fa vo ra bl y re port in g  th e gen er al  re vi sion  bil l to  th e  Hou se  in 1967, th e 
Co mmitt ee  co nc lude d th a t th e  ne ed  fo r a  lo ng er  to ta l te rm  of  co py righ t ha d 
been co nc lusiv ely de m on st ra te d.  Th e Com m itt ee  Rep ort  s ta te d : “T he com­
m it te e w as  im pr es se d by th e ar gum en ts  as to  th e be ne fit s of  unif orm it y  w ith 
fo re ign laws, an d th e ad van ta ges  of  in te rn a ti ona l co mity , th a t wou ld  re su lt  
fro m ad op tio n of  a life-p lus-5 0 te rm . The  sy stem  has  worke d we ll in o th er 
co un tr ie s,  an d on th e  wh ole  it  wo uld appear to  m ak e co m pu ta tion of  te rm s co n­
si de ra bl y si m pl er  and ea si er. ” (H . Rep. No. 83 ; 90 th Cong., 1st  Sess ., a t p. 10 2) .

Mr . Cha irm an , th e  ba sic reas on s th a t w a rr a n t a re fo rm  of  copyri ght te rm  
fo r new wor ks  to  life-p lus-5 0 (a nd  fo r ex is ti ng  w or ks  to  75 year s from  th e 
dat e of pu bl ic at io n or  re g is tr a ti on) w er e th or ou gh ly  di sc us se d in th e  Hou se  
Ju d ic ia ry  Com m itt ee  re port  which  yo u su bm it te d  to  th e Hou se  in 1967. The se  
re as on s ca n be su m m ar iz ed  a s fo ll ow s:

1. The  pr es en t 56 -y ea r te rm  is no t long  en ou gh  to  in su re  an  au th o r and  hi s 
de pe nd en ts  th e f a ir  economic b enefi ts from  h is  o r her works .

2. Te ch no logi ca l ad va nc es  an d gro w th  in  co m m un icat ions  med ia  ha ve  su b­
s ta n ti a ll y  l en gt he ne d th e  com mercial li fe  o f m an y works .

3. Alth ou gh  li m it a ti ons on co py righ t te rm  a re  ob viou sly  ne ce ss ar y,  too sh ort  
a te rm  harm s th e au th o r w itho ut  co nfe rr in g  any co rres po nd in g be ne fit  to  th e 
publi c.

4. W ith re sp ec t to  ne w wo rks, a sy stem  ba se d on th e li fe  of  th e  au th o r wo uld 
pr ov id e a simpl er , mor e de fin ite  metho d of  co m pu ting  te rm  th an  th a t obta in in g 
fo r e xis ti ng  w or ks  ba se d on th e va gu e co nc ep t of  “p ubl ic at io n”.

5. Li fe-p lus-5 0 al le v ia te s th e  need  fo r a  re new al  sy stem  which , in  a num be r 
of  ca ses, ha s ca us ed  i nadvert en t a nd u n ju s t loss  o f c op yr ig ht .

6. A life-plus -50 te rm  wi ll br in g Am er ic an  au th o rs  pro te ct io n th a t co nf or ms 
w ith  th e pr ot ec tion  gra nte d  in  m aj ori ty  of  th e  co un tr ie s of  th e wo rld . D is pari ty  
in co py righ t te rm  has  pro vo ke d co ns id er ab le  re se ntm ent an d som e pr op os al s 
fo r re ta li a to ry  le gi sl at io n.

We  be lieve  th ere  is an  ove rr id in g need to  re fo rm  th e dura ti on  of  co py righ t 
to da y— to  ta ke in to  ac co un t th e co nt in uin g tech no logica l re vo lu tion  in  com­
m un ic at io ns  and mor e im po rt an tly,  to  reco gn ize in div id ual  au th ors h ip  as  an  
in di sp en sa bl e re so ur ce .

Ju s t as  th e  Con gr es s extr ac te d  co py ri ght  pr ot ec tion  in  sound re co rd in gs  
fro m th e ge ne ra l re vi sion  bil l, no  va lid  re as on  re m ai ns fo r fa il in g  al so  to 
ex tr ac t th e  revi se d co py righ t te rm  co nt ai ne d in  th a t bil l. If  “an ti -p ir acy” is 
w arr an te d  by eq ui ties , by in te rn ati onal p ra cti ce  an d by th e m an dat e of th e 
C on st itut io n— “T o pr om ot e th e Pro gre ss  of  Sc ien ce  an d Use fu l A rt s * * *” 
(A rt ic le  1, Sec. 8. Cl. 8 ).  then  so too a ne w  te rm  of  co py righ t pro te ct io n is 
cl ea rly w arr an te d . The  pa ra ll el  is obvio us . A co py righ t te rm  is ne ed ed  th a t 
is co ns is te nt  w ith in te rn ati onal co py righ t pro te ct io n—one th a t se rv es  to  en ­
courage a nd  pr ot ec t ra th e r th an  h in der  A m er ic an  auth ors .

Mr.  C ha irm an  an d mem be rs  of  th e  Su bc om mitt ee , neit her th e co py righ t fo r 
sou nd  re co rd ings  nor th e  dura tion  of  co py ri ght  pr ot ec tion  a re  ne w ex pe di en ts . 
Both pr in cipl es  w er e fo rm ul at ed  in le gis la tion  em bo dy ing a ge ne ra l re vi sion  of  
co py righ t law  fi rs t in trod uc ed  in Con gres s al m ost  a de ca de  ago (H .R . 11947, 
S8th Cong . Ju ly  10. 1964). Bo th  of  th es e princ ip le s w er e ap pr ov ed  by th e  Hou se  
Ju d ic ia ry  Com mitt ee  an d pa ssed  by th e H on e as  p a rt  of  th e ge ne ra l re vi sion  
bill  of  1967 tlT .R.  2512. 90tl i Co ng .).  Both princ ip le s wou ld al m os t cert a in ly  
ha ve  become en ac te d in to  law  be fo re  now had  th ey  no t bee n he ld  up  pe nd in g 
Se na te  ac tio n on gen er al  co py rig ht  revi sion . Sh ou ld  we  th ere fo re  co nc lude  th a t 
if  we  ca nn ot  da m th e  oce an, then  we  m ust  perm it  th e ri vers  to ov erf low ?

In  th e m an y years  devo ted  to re fo rm  of  th e  fe der al  co py righ t st a tu te , th e 
is su e of  dura ti on  of  co py righ t has  been th oro ughly  st udie d  an d an alyz ed . All 
vie ws  ha ve  hee n hea rd , de lib er at ed  upon  an d.c onsi der ed . Th e 1967 Hou se  Co m­
m it te e re port  car ef ully  ap pr ai se d an d di sc us se d th e  qu es tio n of  du ra ti on  of  
co py righ t in th is  m an n er:  “T he  co mm itt ee  is  aw are  th a t [u nder  life-p lus-5 0, 
w or ks ] wou ld be  pr ot ec te d much lo ng er  . . . .  Bal an ce d ag ain st  th is  a re  th e  
bu rd en s an d ex pe ns es  of  rene wals,  th e n ear im po ss ib il ity of  d is ti nguis hin g be ­
tw ee n type s of  w or ks  in fix ing  a s ta tu to ry  te rm , an d th e ex trem el y st ro ng  ca se

’ R ep rese n ti n g  li fe  a n d  50  y e ars  p lu s th e  p e ri o d s  o f W orl d  W a r I  a n d  W orl d  W a r IT.
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tha t has been made for the life-plus-50 system . . . .  The committee believes 
tha t the advantages of a basic term of copyright enduring for the life of its 
author and for 50 years aft er his death outweigh any possible disadvantages.” 
(at p. 103)

We understand tha t S. 1301, the general revision bill, has now been reported 
favorably by the Senate Copyright Subcommittee to the full Senate Judic iary 
Committee. The principles of anti-piracy” and “life-plus-50” are contained in 
tha t bill. The full Senate Judiciary Committee is scheduled to begin its consid­
eration this week. It would now appear tha t general revision may finally be 
approved by the other body during this session of Congress. Mr. Chairman, in 
your announcement of the anti-piracy hearings you dec lared: “It  now appears 
questionable whether copyright revision can be enacted by both Houses of 
Congress during the present year .” For tha t reason you suggested tha t enact­
ment of definitive record copyright legislation is needed. We respectfully sub­
mit tha t for tha t reason enactment  of a definitive provision for copyright 
duration is likewise impera tive th is year.

The Society will be happy to submit a dra ft of the proposed amendment with 
respect to duration, conforming to the provision of the Revision bill, and to 
cooperate with the Committee in any way the Committee wishes.

Respectfully submitted,
Sta nl ey  Adams,

President.

(The following agency repor ts were received :)
T he  L ibr arian  of Cong ress, 
Washington, D.C., April 10,

H on . P eter  W . R odino , J r .,
Chairman. House Commit tee on the Judicia ry,
House of Representatives, Wash ington , D.C.

Dear Mr. Rodino: This is in response to your lette r of March 14. 1974 re­
questing our views on II.R. 13364, a bill to amend title 17 of the U.S. Code to 
remove the expiration date set by Public Law 92-140, which authorized the 
creation of a limited copyright in sound recordings. The bill would also amend 
the criminal penalties in titles 17 and IS of the U.S. Code for piracy and coun­
terfe iting of sound recordings.

I am fully and unqualifiedly in favor of section 1 of the bill, which removes 
the expiration date on the privilege of securing copyright in sound recordings. 
An expiration date was included in Public Law 92-140 to avoid possible detr i­
ment to the program for a general revision of the copyright law and in the hope 
tha t the copyright revision bill would be enacted before January 1. 1975. Un­
fortunately, this hope has not materialized to date and prospects are dim for 
this session of Congress. The problem of record and tape piracy remains, and I 
am fully persuaded tha t the expiration date for securing sound recording copy­
rights  should be removed and tha t this can be done without detriment to the 
general revision program.

In addition to the manifest  need for copyright protection against record and 
tape piracy, there is a fur the r reason why I strongly urge favorable considera­
tion of section 1 of the  bill. The United States is now a member of the Phono­
gram Convention and has a reciprocal trea ty obligation to protect sound re­
cordings of phonogram producers who are nationa ls of member countries against 
unauthorized duplication. Our trea ty obligation can be satisfied clearly only by 
effective Federal legislation. Although several States have enacted laws against 
record and tape piracy, protection will vary and does not exist in many States.

Moreover, it is problematical whether such State  laws, would survive elimi­
nation of Federal copyright protection. The Supreme Court in Goldstein v. 
California, 412 U.S. 546 (1973). upheld the validity of the California ant i­
piracy law in the case of sound recordings fixed before the effective date of 
Federal protection. February 15, 1972 on the ground tha t the Congressional in­
action before Public Law 92-140 did not preclude State  action. The result might 
be different if Congress were to withdraw Federal protection; in tha t event 
the States might be precluded by the preemption doctrine from re-asserting 
the power to protect post-1974 sound recordings.

Sections 2 and 3 of the bill would increase the criminal penalties for infringe­
ment of a sound recording copyright under title  17 of the Code, and for tran s­
portation, sale, or receipt of recordings bearing forged or counterfeit labels
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under tit le  18 of the  Code. These proposals  are in response to the  continued 
high incidence of record and  tap e piracy, and  the difficulties law enforcement 
officials have encountered in enforcing titl es 17 and 18. I have no quest ion that  
delibera te and willful record  and tap e pira cy should be dea lt with as a crime, 
and that  the  penalties  for it should be severe  enough to a ct as an effective det er­
rent. However, since law enforcem ent is a field outside our expe rtise , I pre fer 
to take no position on the specific proposals for an incre ase in criminal  penalties. 

Sincerely yours,
L. Quincy Mumford, 

Librarian of Congress.
Department of State, 

Washington, D.C., May 10, 197}.
Hon. Peter W. Rodino, Jr.,
Chairman Committee on the Judiciary,
House of Representatives, Washington, D.C.

Dear Mr. Chairman : The Secre tary  has asked that  I respond to your  let ter  
of March 22. 1974 requesting Sta te Dep artm ent  views on H.R. 13364, a bill to 
amend Tit le 17 of the United  Sta tes  Code to remove the  exp irat ion  date  pro­
vided in Public Law 92-140 which author ized  the  creation of a limited copy­
right in sound recording for the  purpose of protecting aga ins t unauthor ized  
duplication  and  piracy of sound rec ordin gs; to increase  the crim inal  penal ties 
for pira cy and counter feiting of sound rec ord ing s; and for  other purposes.

In 1971. in Public  Law 92-140, Congress granted a limited copyright  in 
sound recordings to protect again st the  unauthorized duplication and  piracy 
of such recordings issued af ter Febru ary  15, 1972. This  legislation , which 
amended the  1909 Copyrigh t Law (Title 17, U.S.C.), was passed  on an emer­
gency bas is because of the  seriousness of the record  piracy situat ion  both 
nat ionally  and  inte rnat iona lly. It  was estim ated  at  that  time that  tapes Valued 
at  200 million  dollars, or one of every four tapes sold in the  United States,  was 
a pirated version. At the time Congress enacted thi s legislation,  the  House Ju ­
dic iary  Committee had limited the copyright  protec tion so th at  it  would apply 
only to records issued af ter Febru ary  15, 1972, and before December 31, 1974. 
The Committee Repo rt explained th at  perm anent copyright protectio n for  sound 
recordings was contemplated and would be included in the general copyright 
revsion legislat ion which all par tie s believed would be enacted by the  end of 
1974.

Although the  Copyright Revision Rill conta ins the same provis ions on piracy 
and cou nte rfei ting of sound recordings as H.R. 13364. we und ers tand the re is a 
possibility it will not be approved in thi s Congress. Therefore, unles s thi s Con­
gress enac ts specific legislation  deal ing with record pirac y, copyright  protection 
for recordings released af te r Ja nu ary 1. 1975. will lapse. This  would most 
likely trigger a gre at increase in record piracy and present the  record indust ry 
with all of the  disa stro us economic consequences confron ting it  pri or to the  
enactment  of Public Law 92-140. The  most recent est ima te for  the  last decade 
indicates an average of $300 million wor th of pir ate d records and  tapes were 
being made and sold throughout th e world each year.

Further,  it is imp orta nt to note th at  on March 10, 1974. the  United States 
became the eighth  Sta te to become a member of the Convention for  the  P ro te c ­
tion of Producers of Phonograms Against Unauthorized  Duplicat ion of Their  
Phonograms (Phonogram Convention 1. The seven oth er Sta tes pa rty  to this  
Convention, which entered into force  on April 18, 1973 ar e:  Fi ji, Finland, 
France. Mexico. Sweden. United Kingdom, and Argentina . This Convention is 
designed specifically to deal with the worldwide problem of record piracy . A 
kev provision of this  tre aty  provides that  con tracting sta tes  will pro tect  the 
nationa ls of other contracting sta tes  again st the  making or imp orta tion  of dupli ­
cate  record ings without the  consent of the  p roducer i f the inte nt is to dis trib ute  
them to the  public. Since the  T’nited Sta tes  h as the  l arg est  recording indust rv in 
the world, the  effects of this record piraev are  more det rimenta l t o  the  United 
States than  any other country. The unauthorized copying and selling  of legiti- 
matelv  produced records and tapes is a serious problem which dra ins  millions 
of dollars everv yea r from composers, auth ors,  performing ar tis ts,  and record 
producers in the T’nited and aboard . Addit ionally, thi s piracy is expected to
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continue to increase on a worldwide basis unless effective legal efforts are con­
stantly pursued to combat it. The proposed domestic legislation contained in 
H.R. 13364 is the implementing legislation for the Phonogram Convention and this 
is most essential in terms of the United S tates meeting its interna tional commit­
ments under this Convention. The enactment of this legislation is also very 
significant with respect to multilateral worldwide action against piracy of records 
and tapes. Therefore, the Department of Sta te fully endorses the objectives of this 
proposed legislation in terms of its importance to the foreign relations of the 
United States.

The Office of Management and Budget advises tha t from the standpoint of the 
Adminis tration’s program, there  is no objection to the submission of this report

We appreciate  very much your interest in this impor tant matter. 
Sincerely yours, Linwood Holton,

Assis tant Secretary for Congressional Relations.

Department of J ustice, 
Washington, D.C., May 13, 191̂ .

Hon. P eter W. Rodino, Jr .,
Chairman. Committee on the Judiciary,
House of Representatives, Washington, D.C.

Dear Mr. Chairman: This is in response to your request for the views of the 
Department of Justice on II.R. 13364. a bill to remove the expiration date pro­
vided in Public Law 92-140 and to increase the criminal penalties  for piracy 
and counterfeiting of sound recordings.

Public Law 92-140 amended Title 17 of the United States Code to provide 
Federal  copyright protection to sound recordings for the purpose of thwarting 
the unauthorized duplication and piracy of sound recordings. Willful in­
fringements for profit were made punishable by a fine of not less than $100 or 
more than $1,000 or by imprisonment for up to one year, or both, pursuant to 
Section 104 of Title 17, United States  Code. P.L. 92-140 was limited in applica­
tion to sound recordings fixed, published, and copyrighted on and afte r Feb­
ruary 15,1972, and Janu ary  1,1975.

II.R. 13364 would remove the Janu ary 1, 1975, termination date from P.L. 
92-140. The bill would also increase  the penalties provided in Section 104 of 
Title 17 of the United States Code for the criminal infringement of a sound 
recording copyright to a maximum fine of $25,000 or a maximum imprisonment 
for three  years, or both, fo r the first offense and a maximum fine of $50,000 or 
a maximum imprisonment for seven years, or both, for any subsequent offense. 
No minimum penalties are prescribed. The bill would not change the penal provi­
sions of Section 104 as they pertain to infringements of copyrights other than 
copyrights of sound recordings.

The bill would also amend Section 2318 of Title 18 of the United States Code 
to include penal provisions identical  to those mentioned above. Section 2318 
prohibits the transportation, sale, or receipt of phonograph records, etc., bear­
ing forged or counterfeit labels. This section presently prescribes a fine of 
not more than SI.000 or imprisonment for not more tha n one year, or both.

The Department of Justic e recommends enactment of this legislation.
The Office of Management and Budget has advised tha t there  is no objection 

to the submission of this report from the standpoint of the Administrat ion’s 
program.

Sincerely. W. Vinc ent R akestraw , 
Assistant Attorney General.

General Counsel of the Department of Commerce.
Washington, D.C., May 29. 197

Hon. Peter W. Rodino, Jr. ,
Chairman. Committee on the Judiciary.
House of Representatives. Washington, D.C.

Dear Mr. Chairman : This is in reply to your request for the views of the 
Department of Commerce on H.R. 13364, a hi ll: “To amend title 17 of the
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United States Code, to remove the expirat ion date provided in Public Law 
92-140 which authorized the creation of a limited copyright in sound recordings 
for the purpose of protecting agains t unauthorized publication and piracy of 
sound recordings; to increase the criminal penalties for piracy and counterfeit­
ing of sound recordings; and for the other purposes.”

Public Law 92-140 amends title 17 of the United States Code to provide for a 
limited copyright in sound recordings. The copyright is limited to the right 
of the copyright owner to duplicate the sound recording in a tangible form 
directly or indirectly recapturing the actual sound fixed in the recording. Public 
Law 92-140 makes unauthorized duplication of sound recordings subject to all 
of the provisions of title 17, United States Code, dealing with infringement of 
copyrights and, in the case of willful infringement for profit, to criminal pros­
ecution under section 104. The provisions of the  Act apply only to sound record­
ings fixed, published and copyrighted on or afte r the effective date of the Act 
(February  15, 1972) and before January 1. 1975.

Section 104, title 17, U.S.C. provides tha t any person who willfully and for 
profit infringes a copyright shall be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than $100 nor more than $1000 
or imprisonment of not more than 1 year, or both.

Section 2318 of title 18, U.S.C. provides tha t any person who knowingly and 
with fraudulent intent transports, receives or sells any sound recording which 
bears a counterfeit label shall be fined not more than $1000 or imprisoned 
for not more than 1 year, or both.

H.R. 133(54 would amend Public Law 92-140 by deleting the expiration date 
of Janu ary 1, 1975. thereby providing limited copyright protection for all sound 
recordings produced after February 15, 1972.

Section 2 of the bill would amend section 104 of tit le 17, U.S.C. to change the 
penalty for violation of the sound recording copyright from a misdemeanor to 
a felony. The proposed amendment provides tha t a willful violation for profit 
will be punishable by a fine of not more than $25,000 or imprisonment for not 
more than 3 years, or both, for the first offense, and not more than $50,000 or 
imprisonment for not. more than  7 years, or both, for any subsequent offense.

Section 3 of H.R. 13364 would amend section 2318 of title  18, U.S.C. to pro­
vide increased penalties corresponding to those contained in section 2 of the 
bill for any person who knowingly and with fraudulent  intent transpor ts, re­
ceives or sells any sound recording which bears a counterfeit label.

We are  of the opinion t hat  the expiration date should he removed from Public 
Law 92-140. It appears tha t the date was placed in the Act with the expecta­
tion that a comprehensive copyright law revision would be enacted prior to the 
expiration date. However, this has not materialized, nor is it certain to do so 
before the end of 1974.

The same consideration tha t warranted enactment of Public Law 92-140 
require its continuation. The first of these considerations is the dramat ic in­
crease in the piracy of sound recordings with the advent of cassette and car­
tridge tape players and the ease with which tapes used on these  players can be 
reproduced. Published stat istic s indicate tha t pirated tapes have constituted a 
significant percentage of the sales of recorded tapes in the United States. Second 
the parties who make unauthorized duplications of sound recordings do not 
have to bear the expense of hiring performers or initial ly marketing the re­
cordings nor bear the loss of unsuccessful recordings. Thus the recordings can 
be offered at a fraction of the cost at which the original recordings can be 
sold by legitimate recording companies. If protection is not provided, many 
established recording companies may be unable or unwilling to make the large 
investments required to provide recordings to the public in the quality and 
variety now available. Third, pirated recordings are often of inferior quality, 
thereby harming the consuming public. The Department of Commerce believes 
tha t continuation of the copyright protection in sound recordings is urgently 
needed for the protection of the industry and the consumer.

On January 1. 1974. the United States signed the “Geneva Convention of 
October 29. 1971. for the Protection of Producers of Phonograms Against Un­
authorized Duplication” which was ratified with an effect as of March 10. 1974. 
Under Article 2 of this Convention the United States has agreed to protect 
producers of phonograms who are nationals of other Contracting States against  
the making of duplicates without the consent of the producers and against  the
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importation of such duplicates, providing tha t any such making or importation 
is for the purpose of distribu tion to the public. Article 3 of this Convention 
provides tha t the means of implementation shall be a matter for the domestic 
law of each Contracting State  and shall include one or more of the following: 
protection by means of the gran t of copyright or other specific right;  protec­
tion by means of the law relating to unfa ir competition; or, protection by 
means of penal sanctions.

Failure to remove the terminat ion date  in Public Law 92-140 would eliminate 
federal copyright protection for sound recordings fixed afte r December 31, 
1974. Most s tate s do not have laws protecting sound recordings. If the termina­
tion date is not removed the United States  would have no means of implement­
ing its agreement to protect the producers of phonograms and this could make 
it necessary for the  United States to renounce the Treaty.

The Deparment of Commerce is not involved in the enforcement of Public 
Law 92-140 and does not have sufficient information to make an informed 
judgment on sections 2 and 3 of the bill. We defer to the views of the De­
partment of Justice,  the agency responsible for enforcement of tha t law.

The Department of Commerce favors the enactment of H.R. 13364 extending 
the applicability  of Public Law 92-140. However, we defer to the views of the 
Department of Justice as to the merits of the increased penalties in sections 
2 and 3.

We have been advised by the Office of Management and Budget tha t there 
would be no objection to the submission of our letter to the Congress from the 
standpoin t of the  Administration’s program.

Sincerely, K ar l E.  B a k k e ,
General Counsel.

Mr . Kastenmeier. This concludes hearings on this question.
The Chair would observe tha t-----
Mr. Smith . Mr. Chairman, could I ask one other question if I 

might inte rrup t?
Mr. Kastenmeier. The gentleman from New York.
Mr. Smith . Excuse me. This morning Ms. Ringer said th at if it  was 

a question of not having the present law continued or having one 
with the higher penalty than we have then she would have a con­
tinua tion of the present law and would give up the higher penalties. 
Would you gentlemen feel the same way about it ?

Mr. Gortikov. Yes, sir. But, in your absence I  did  propose a couple 
of additional alternatives in terms of alte rnative penalties. One would 
be tha t first offense would be a misdemeanor and second offense a 
felony. Or, second, tha t a pi rate  re taile r be exposed to a misdemeanor 
offense, whereas a wholesaler or manufacturer would be exposed to a 
felony.

At the suggestion of Mr. Kastenmeier  we are going to  present pre­
cise language for  these alternatives  for your consideration.

Mr. Smith . Well, there are some fall back positions then from the 
tough law that was proposed ?

Mr. Gortikov. Yes.
Mr. Smith. And the tough penalties.
Mr. Gortikov. The answer to your question is yes.
Mr. Smith . You would rather  have what we have now ra ther than 

no law at all ?
Mr. Gortikov. That is correct.
Mr. Ruttenberg. Tha t would be our answer also.
Mr. Smith . If  you had your druthers though, you would like to 

have the tougher penalties?
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Mr. Gortjkov. Not like to have it, we feel tha t it is absolutely 
necessary.

Mr. Smith. OK.
Mr. Kastenmeier. The Chair  would observe th at at the  time of our 

hearings  on this subject in 1971 there were those who sought to be 
heard representing so-called pirates, and they were heard. But this 
lias not been the case thus f ar this year. In conclusion, I would hazard 
the guess that the committee may well be inclined to extend this law 
and give it permanent  status, subject of course to possible revisions 
in an omnibus revision bill. And the committee will probably reformu­
late the  penalty  structure  somewhat. We would be inclined to upgrade 
substantially the maximum financial penalties and upgrade somewhat 
less the maximum imprisonment penalties.

In any event, I  want to thank the witnesses who appeared here this 
morning, for concisely an d clearly giving us the  benefit of their  views.

This concludes today's hearings  on II.1I. 13364 and matters relating 
to piracy  of phonograms and tape recordings.

[Whereupon, at 1 :30 p.m. the hearing was concluded.]
o
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