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COUNSEL FOR DEFENDANTS

THURSDAY, JUNE 13, 1974

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON THE JUDICIARY OF THE HOUSE

DISTRICT OF COLUMBIA COMMITTEE,
Washington, D.0 .

The subcommittee met, pursuant to notice, at 10:05 a.m. in room
1310, Longworth House Office Building, Hon. Walter E. Fauntroy
(chairman of the subcommittee) presiding.
Present: Delegate Fauntroy.
Also present: James T. Clark, Legislative Counsel; Daniel Free-

man, Assistant Counsel; Howard Lee, Subcommittee Counsel; John
Hogan, Minority Counsel; and Leonard 0. Hilder, and Ralph Ulmer,
Professional Staff.
Mr. FAUNTROY. The Subcommittee on the Judiciary of the House

Committee on the District of Columbia hearings on H.R. 14374 and
H.R. 14376 will now come to order.
[The bills referred to and pertinent documents follow:]

H.R. 14374,'93d Cong., Second Sess., by Mr. Diggs (by request) on April 24, 1974.

A BILL To establish the District of Columbia Defender Service, and for other purposes
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That this Act may be cited as the
"District of Columbia Defender Services Act."

ESTABLISHMENT OF SERVICE

SEC. 2. There is hereby established a District of Columbia Defender Service
which shall provide or cause to be provided legal representation before the
courts of the District of Columbia for persons financially unable to retain counsel.

BOARD OF TRUSTEES

SEC. 3. (a) The District of Columbia Defender Service (hereinafter referred
to as the "Service") shall be governed by a Board of Trustees (hereafter referred
to as the "Board") which shall consist of seven members appointed by the
Commissioner of the District of Columbia, with the advice and consent of the
District of Columbia Council. The Board shall establish a general plan and set
the general policy for the Service but shall not direct the conduct of particular
cases.
(b) The term of office of a member of the Board shall be three years, except

that in cases of the initial Board, two members shall be appointed for a term of
two years and two members shall be appointed for a term of one year. Vacancies
on the Board shall be filled in the same manner in which original appointments
were made and shall be for the unexpired portion of the term. A member of the
Board may be appointed to not more than two consecutive terms of office and
shall serve Tmtil his successor is appointed. A Chairman and a Vice Chairman
shall be elected by and from the members of the Board.

(1)
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ESTABLISHMENT OF THE PLAN

SEC. 4. (a) After consultation with the Joint Committee on Judicial Admin-
istration in the District of Columbia and the bar of the District of Columbia,
the Board shall establish and place in operation in the District of Columbia
a plan for furnishing representation for any person who is financially unable
to obtain adequate representation and—
(1) who is charged with a felony, misdemeanor, or petty offense for which

a jury trial may be required by the laws of the District of Columbia or the
Constitution; or
(2) who is under arrest, when such 'representation is required by law; or
(3) who is subject to proceedings pursuant to chapter 5 of title 21 of the

District of Columbia Code (hospitalization of the mentally ill) ; or
(4) who is a juvenile and alleged to be delinquent or in need of supervision; or
(5) who is charged with violating a condition of probation or parole, in cus-

tody as a material witness, or seeking collateral relief, as provided in—
(A) District of Columbia Code, section 23-110 (Remedies on motion attacking

sentence),
(B) District of Columbia Code, title 23, chapter 7 (Extradition and fugitive

from justice),
(C) District of Columbia Code, title 16, chapter 19 (Habeas Corpus), or
(D) Section 928 of the Act of March 8, 1901 (D.C. Code, see. 24-302, commit-

ment of mentally ill person while serving sentence).
(b) The plan established under this section may include the furnishing of

counsel and other services to any person who is financially unable to obtain ade-
quate representation before the United States District Court for the District of
Columbia and the United States Court of Appeals for the District of Columbia
Circuit. Where such counsel or other services are so provided, the 'Service shall
be reimbursed therefor by the United States Government pursuant to the pro-
visions of title 18, section 3006A, United States Code.
(c) Representation under the plan shall include counsel and Investigative,

expert, and other services necessary for an adequate 'defense. The plan shall
include a provision for private attorneys, attorneys furnished by the Service,
and attorneys and qualified students participating in clinical programs. Not
more than 60 per centum of the persons who are annually determined to be finan-
cially unable to obtain adequate representation and who are persons described
in the above categories may be represented by the Service, but the Service may
furnish technical and other 'assistance to private attorneys appointed to repre-
sent persons described in the above categories.
(d) The Service shall establish and coordinate the operation of an effective

and adequate system for appointment of private attorneys to represent persons
described in subsection (a), but the courts shall have final authority to make
such appointments in individual cases in accordance with the plan.
(e) Upon approval of the Board, the Service may perform such other func-

tions as are necessary and appropriate to the duties described in this section.
(f) The plan referred to in subsection (a) shall provide, but not be limited to

providing, for—
(1) establishment of criteria for determining the financial ability of those

seeking 'representation by the 'Service;
(2) establishment of criteria for the review and approval of vouchers for those

seeking to be compensated under this Act;
(3) establishment of eligibility standards and procedures for selecting attor-

ney panels provided for in section 5 hereof; and
(4) authorization of attorneys to engage in providing legal representation in

cases where post conviction relief is sought.
(g) The determination whether a person is financially unable to obtain ade-

quate representation shall be based on information provided by the person to be
represented and such other persons or agencies as the Service shall require.
Whoever in providing this information knowingly falsifies, conceals, or covers
up by any trick, scheme, or device a material fact, or makes any false, fictitious,
or fraudulent statement or representation, or makes or uses any false writing or
document knowing the same to contain any false, fictitious, or fraudulent state-
ment or entry shall be fined not more than $1,000 or imprisoned not more than
one year, or both.

APPOINTMENT OF COUNSEL

SEC. 5. Counsel furnishing representation under the plan shall in every case be
selected from panels of attorneys designated and approved by the Service in
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accordance with procedures established by the Board. In all cases where a

person faces a loss of liberty and the Constitution or any other law requires the

appointment of counsel, the court shall advise the defendant or respondent that

he has the right to be represented by counsel and that counsel will be appointed

to represent him if he is financially unable to obtain counsel. Unless the defendant

or respondent waives representation by counsel, the court, if satisfied after ap-

propriate inquiry that the defandant or respondent is financially unable to obtain

counsel, shall appoint counsel to represent him. Such appointment may be made

retroactive to include any representation furnished pursuant to the plan prior

to the appointment. The court shall appoint separate counsel for defendants or

respondents having interests that cannot properly lie represented by the same

counsel, or when other good cause is shown. In all cases covered by this Act

where the appointment of counsel is discretionary with the court, the court shall

advise the defendant or respondent that counsel may be appointed to represent

him if he is financially unable to obtain counsel, and the court shall in all such
cases advise the defendant or respondent of the manner and procedures by which

the appointed counsel may be obtained.

DURATION AND SUBSTITUTION OF APPOINTMENTS

SEC. 6. A person for whom counsel is appointed shall be represented at every

stage of the proceedings from his initial appearance before the court through

appeals, including ancillary matters appropriate to the proceedings. If at any
time after the appointment of counsel the court finds that the person is financially

able to obtain counsel or to make partial payment for the representation, it may

terminate the appointment of counsel or authorize payment as provided in sec-
tion 9 of this Act, as the interests of justice may dictate. If at any stage of the
proceedings, including an appeal, the court finds that the person is financially.

unable to pay counsel who he had retained, it may appoint counsel as provided
in section 5, and authorize payment as provided in section 7 as the interests of
justice may dictate. The court may, in the interest of justice, substitute one

appointed counsel for another at any stage of the proceedings.

PAYMENT FOR REPRESENTATION

SEC. 7. (a) HOURLY R,XTE.—Any attorney appointed pursuant to this Act shall,
except attorneys employed by the Service, at the conclusion of the representation

or any segment thereof, be compensated by the Service at a rate fixed by the
Board not to exceed the hourly scale established by the provisions of title 18,
United States Code, section 3006A (d). Such attorney shall be reimbursed for
expenses reasonably incurred.
(b) MAXIMUM AMOUNTS.—For representation of a defendant or respondent

before the superior court or before the District of Columbia Court of Appeals.
as the case may be, the compensation to be paid to an attorney shall not exceed
the maximum amounts established by the provisions of title 18, United States
Code, section 3006A (d) (2) for like cases or proceedings.
(c) WAIVING MAXIMUM AMOUNTS.—Payment in excess of any maximum

amount provided in subsection (b) of this section may be made for extended
or complex representation whenever the judge in the superior court or before the
presiding judge of the District of Columbia Court of Appeals before whom the
representation was rendered, certifies that the amount of the excess payment is
necessary to provide fair compensation and the payment is approved by the
Service.

SERVICES OTHER THAN COUNSEL

SEC. 8. (a) UPON REQuEsT.—Counsel for a person who is financially unable
to obtain investigative, expert, or other services necessary for an adequate de-
fense may request them in an ex parte application. Upon finding, after appro-
priate inquiry in an ex parte proceeding, that the services are necessary and
that the person is financially unable to obtain them, the Service shall authorize
counsel to obtain the services.
(b) WITHOUT PRIOR 'REQUEST.—Counsel appointed under this section may

obtain, subject to later review, investigative, expert, or other services, excluding
the preparation of reporter's transcript, without prior authorization if neces-
sary for an adequate defense. The total cost of services obtained without prior
authorization may not exceed $150 or the amount provided by title 18, United
States Code, section 3006A(e) (2), whichever is higher, and expenses reasonably
incurred.
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(c) MAXIMUM AMOUNTS.—Gompensation to be paid to a person for services
rendered by him to a person under this subsection shall not exceed $300, or the
amount provided by title 18, United States Code, section 3006A (e) (3), which-
ever is higher, exclusive of reimbursement for expenses reasonably incurred, un-
less payment in excess of that limit is certified by the court as necessary to pro-
vide fair compensation for services of an unusual character or duration, and the
amount of the excess payment is approved by the Service.
(d) FILING CLAIMS.—A separate claim for compensation and reimbursement

shall be made to the Service for representation before the superior court and
the District of Columbia Court of Appeals. Each claim shall be supported by a
sworn written statement certifying the time expended, services rendered, and
expenses incurred while the ease was pending before the court, and compensation
and reimbursement applied for or received in the same case from any other
source. The Service shall fix the compensation and reimbursement to be paid
to the attorney.
(e) NEW TRIALS.—For purposes of compensation and other payments author-

ized by this section, an order by a court granting a new trial shall be deemed to
initiate a new case.
(f) PROCEEDINGS BEFORE APPELLATE COTJRTS.—If a person for whom counsel is

appointed under this section appeals to the District of Columbia Court of
Appeals, he may do so without prepayment of fees and costs or security therefor
and without filing the affidavit required by section 1915(a) of title 28 of the
United States Code.

RECEIPT OF OTHER PAYMENTS

SEC. 9. Whenever the Service finds that funds are available for payment from
or on behalf of a person furnished representation, it may request that the court

.direet that such funds be paid to the appointed attorney, or to any person or
organization authorized pursuant to section 8 to render investigative, expert, or
other services, or to the Service for deposit in the Treasury to the credit of the
District of COlumbia as a reimbursement to the appropriation current at the
time of payment, to carry out the provisions of this Act. Except as so authorized
or directed, no such person or organization may request or accept any payment
or promise of payment for representing any defendant or respondent.

DIRECTOR AND DEPUTY DIRECTOR

SEC. 10. The Board shall appoint a Director of the Service, who shall serve at
the pleasure of the Board. The Director shall be responsible for the supervision
of the work of the Service and shall perform such other duties as the Board may
prescribe. The Deputy Director, who shall be appointed by the Director, shall
assist the Director and shall perform such duties as he may prescribe. The
Director and Deputy Director shall be members of the bar of the District of
Columbia. The Board shall fix the compensation to be paid to the Director and
the Deputy Director without regard to chapter 51 and subchapter III of chapter
53 of title 5 of the United States Code, but compensation for the Director shall
not exceed the rate prescribed for GS-18 of the General Schedule and compensa-
tion for the Deputy Director shall not exceed the maximum rate prescribed for
GS-17 of the General Schedule.

EMPLOYMENT OF ATTORNEYS AND OTHER PERSONNEL

, SEC. 11. (a) The Director shall employ a staff of attorneys and clerical and
other personnel necessary to provide adequate and effective defense services.
The Director shall make assignments of the personnel of the Service. The com-
pensation of all employees of the Service, other than the Director and the Deputy
Director, shall be fixed by the Director in accordance with budgetary and per-
sonnel constraints and guidelines established by the Board, without regard to
chapter 51 and subchapter III of chapter 53 of title 5 of the United States Code,
but shall be comparable to the compensation which may be paid to persons of
similar qualifications and experience in the Office of the United States attorney
for the District of Columbia. All attorneys employed by the Service to represent
persons shall be members of the bar of the District of Columbia.
(b) No attorney employed by the Service shall engage in the private practice.

REPORTS BY BOARD OF TRUSTEES

SEC. 12. The Board shall submit an annual report of the Service's operations
to the Commissioner of the District of Columbia.
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APPROPRIATIONS

SEC. 13. (a) For the purposes of carrying out the provisions of this Act, there
are authorized to be appropriated for each fiscal year, out of any moneys in- the
Treasury to the credit of the District of Columbia, such sums as may be neces-
sary to implement the purposes of this Act. When so specified in appropriation
Acts, such appropriations shall remain available until expended. The budget
estimates made pursuant to this Act shall be prepared by the Board and sub-
mitted to the Commissioner of the District of Columbia.
(b) Upon approval by the Board, the Service may accept public grants and

private contributions made to assist it in carrying out, the provisions of this Act.

MEMBERS OF THE BOARD AND THE -SERVICE EXEMPT FROM-PERSONAL-LIABILITY

SEC. 14. The members of the Board and employees of the Service shall not be
personally liable in damages for any official action performed in good faith, nor
shall any members of the Board or employees of the Service be liable for any
costs that may be taxed against them on account of such official action by them
in their official capacities; but such costs shall be charged to the District of
Columbia and paid as other costs are paid in suits brought against the municipal-
ity; nor shall the said members of the Board or employees of the Service be
required to give any supersedeas bond or security for costs or damages on any
appeal whatever.

CRIMINAL PENALTY

SEC. 15. Any person compensated, or entitled to be compensated, by the Service
for any services rendered under this Act who shall seek, ask, demand, receive,
or offer to receive, any money, goods, or services in return therefor from a defend-
ant or respondent shall be fined not more than $1,000 or imprisoned not more
than one year, or both.

AMENDMENT AND REPEAL

SEC. 16. (a) Paragraph (1) of section 3006A, title 18, United States Code, as
amended, is amended to read

"(1)—APPLICABILITY IN THE DISTRICT OF COLUMBIA. Except for subsection
(h) of section 1, the provisions of this Act shall apply in the United States
District Court for the District of Columbia and the United States Court of
Appeals for the District of Columbia Circuit. The provisions of this Act shall
not apply to the Superior Court of the District of Columbia and the District
of Columbia Court of Appeals."

(b) Title III of the District -of Columbia Court Reform and Criminal Pro-
cedure Act of 1970 (84 Stat. 473; D.C. Code, secs. 2-2201 through 2-2210) is
repealed, except with respect to rights and duties which matured, penalties
which were incurred, and proceedings which were begun before the effective date
of this Act.

EFFECTIVE DATE

SEC. 17. This Act shall take effect upon enactment, except that the plan pro-
vided for in section 4 of this Act shall take effect one hundred and twenty days
after the date of enactment. Until such plan is placed into operation by the
Board, payments to private attorneys and the legal representation of persons in
the District of Columbia shall continue in accordance with the authorities con-
tained in laws, policies, procedures, and practices in effect on the effective date
of this Act and in such manner as the Commissioner shall provide.

STAFF MEMORANDUM

SECTION-BY-SECTION ANALYSIS OF H.R. 14374

Section 1. Short title—Authorizes the Act to be cited as the District of Co-
lumbia Defender Services Act.

Section 2. Establishes District of Columbia Defender Service.
Section 3. Board of Trustees—Creates seven member Board of Trustees ap-

pointed by the Commissioner of the District of Columbia, with the advice and
consent of the District of Columbia City Council with power to establish a general
policy of the service but not to direct any individual case. Specifies that the mem-
bers shall serve three year terms, the maximum number of terms which may be



served, and the procedures for selecting a chairman, vice chairman of the board.
and the filling of vacancies.
'Section 4. Establishment of the plan—Creates a plan for furnishing repre-

sentation to indigents for a felony, misdemeanor, mental commitment, motion
attacking sentence, extradition, habeas corpus, or other offense for which jury
trial is required.
Reimbursement of counsel and other services is controlled by 18 USC 3006A.
Service not to represent more than 60% of the number of indigents per annum,

with remainder apportioned to private bar.
The plan shall provide for: determining eligibility of clients and of counsel

to participate; and, for the authorization of post conviction relief.
Section 5. Appointment of Counsel—Counsel furnishing representation under

the plan shall be selected from panels designated and approved by the Service
in accordance with procedures established by the Board and shall be provided
unless waived.
Section 6. Duration and Substitution of Appointments—Provides counsel from

initial appearance through appeals and ancillary matters. Provides for termina-
tion and partial payment for the representation by one able to pay pursuant to
section (9) provisions.

Section 7. Payment for Representation—Hourly rate to be fixed by 18 USC
3006A. (d) (2) with waiver allowed for protracted litigation.
Section 8. Services other than Counsel—Provides for payment of ancillary

services upon request or, if without prior request, not to exceed $150.00. No
request may exceed $300.00, or a higher amount if permitted by 18 USC 3006A
(e) (2), unless certified.

Requires claims for compensation and reimbursement to be supported by certi-
fication. The service shall fix the level of compensation.
New trials are considered new cases and costs of appeals are waived.
Section 9. Receipt of other payments—Provides for disposition of funds from a

third party for benefit of defendant to attorney or other by order of the court.
Section 10. Director and Deputy Director—The Board shall appoint a Director

who shall appoint a deputy whose respective compensation shall not exceed that
Of a GS-18 or GS-17.
Section 11. Employment of Attorneys and other Personnel—Attorneys employed

by the Service shall be members of the District of Columbia Bar and shall not
engage in private practice. Other 'personnel may be employed at rates fixed by
the Board.

Section 12. Reports by Board of Trustees to Commissioner required.
Section 13. Appropriations Authorized.
Section 14. Members of Board and Service Exempt from Personal Liability—

Members of the Board and employees not personally liable for any official action
performed in good faith. Costs of any suit shall be paid as are other suits against
the municipality.
Section 15. Criminal Penalty—Provides penalty of $1,000 or 1 year imprison-

ment, or both, for any person who has rendered services for reimbursement and
who then seeks or accepts compensation from defendant.
Section 16. Amendment and Repeal—Limits the provisions of 18 USC 3006A to

the U.S. District Court for the District of Columbia and the U.S. Court of Appeals
for the District of Columbia. Repeals Title III of the D.C. Court Reform and
Criminal Procedure Act of 1970, with the exception of rights and duties which
matured, penalties incurred, and proceedings begun before the effective date of
this Act.

Section /7. Effective Date—Effective upon enactment except provisions of sec-
tion (4) shall take effect 120 days after the active date. Until then, current pro-
cedures shall continue to be followed.

THE DISTRICT OF COLUMBIA,
Washington, D.C., April 23, 1974.

Hon. SPEAKER,
U.S. House of Representatives,
Washington, D.C.
DEAR MR. SPEAKER: The Government of the District of Columbia has the honor

to submit for consideration by the Congress a draft bill "To establish the District
of Columbia Defender Service, and for other purposes."

1 Subsequently introduced as H.R. 14374.
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In 1972 and prior thereto, appropriations to compensate and reimburse at-
torneys appointed by judges of the District of Columbia Court of Appeals and
the Superior Court to represent before the courts persons financially unable to
retain counsel were included in appropriations for the judiciary of the United
States (Office of the United States Courts) pursuant to the Criminal Justice
Act of 1964 (78 Stat. 552; 18 U.S.C. sec. 3006A). Thus, the Appropriations Act
for the Judiciary of the United States, approved November 27, 1973 (P.L. 93-
162, 93rd Cong., 1st Sess., p. 17), provided in pertinent part:
"For the operation of the Federal Public Defender and Community Defender

organizations, and the compensation and reimbursement of expenses of attorneys
appointed to represent persons under the Criminal Justice Act of 1964 (18 U.S.C.
3006A, as amended by Public Law 91-447, October 14, 1970), $16,500,000; Pro-
vided, that not to exceed $1,000,000 of the funds contained in his title shall be
available for compensation and reimbursement of expenses of attorneys appointed
by judges of the District of Columbia Court of Appeals or by judges of the Su-
perior Court of the District of Columbia."
• The appropriations made by Congress in 1973 and prior thereto were substan-
tively authorized by the provisions of the Criminal Justice Act of 1964 (78 Stat.
552; 18 U.S.C. sec. 3006A), as follows:
"(h) Appropriations.—There are authorized to be appropriated to the United

States Courts, out of any money in the Treasury not otherwise appropriated,
sums necessary to carry out the provisions of this section. When so specified in
appropriation acts, such appropriations shall remain available until expended.
Payments from such appropriations shall be made under the supervision of the
Direction of the Administrative Office of the United States Courts."
In a letter dated March 4, 1973, from Warren E. Burger, Chief Justice of the

United States 'Supreme Court, addressed to Chief Judge Gerard D. Reilly of the
District of Columbia Court of Appeals, he advised that:
"* * * the Judicial Conference of the United States has explicitly directed that

no provision be made in the budget of the federal courts of the Superior Court
of the District of Columbia or the District of Columbia Court of Appeals in terms
of compliance with the Criminal Justice Act. The Director of the Administrative
Office is, of course, bound by the Judicial Conference action and I am equally
bound by that action. For that reason, the Budget of the Administrative Office
presently under consideration by the House Subcommittee does not include any
provision for the local courts."

Subsequently, in accordance with this letter of the Chief Justice, no funds
have been sought from Congress or provided for the local District of Columbia
Courts under the Criminal Justice Act.
Because Congress has never authorized that funds be appropriated specifically

for the District of Columbia to compensate and reimburse private attorneys
appointed to represent before the courts persons who are financially unable to
retain counsel (i.e., independent of the appropriations authorized for the Dis-
trict and funneled through the Administrative Office of the United States Courts),
the Government of the District of Columbia is submitting the attached proposed
legislation. The bill would provide the requisite substantive authority for the
appointment and compensation of private attorneys, as well as absorb and con-
tinue the present functions of the Public Defender 'Service. In preparing this
proposal, the District has sought the views of the various local bar, bar groups,
community groups, public agencies, and others. It is our understanding that the
Joint Committee on Judicial Administration will transmit shortly its separate
legislative proposal on this subject. The matter is presently under study by the
District of Columbia unified bar and its views are expected to be known within
the next thirty days.

Section 1 of the draft bill provides that the Act may be cited as the "District
of Columbia Defender Services Act".
.Section 2 of the bill would establish a new agency in the District of Columbia,

designated the District of Columbia Defender Service. This new agency would
assume responsibility for making certain that legal representation is provided
to those persons before local courts who are otherwise financially unable to retain
counsel. This agency would assume the functions now performed by the present
Public Defender Service and by the Administrator of the Office of the United
States Courts, as mandated by the Criminal Justice Act of 1964. In addition, the
bill expands the authority of the agency to perform duties not presently author-
ized to be performed by any local agency.
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Section 3 would provide that the Service shall be governed by a seven-member
Board of Trustees, which shall formulate policy and a general plan under which
legal representation is to be provided in the local courts. The Board would have
final authority and control over the agency. Members of the Board would be
appointed by the Commissioner of the District of Columbia by and with the'
advise and consent of the City Council.

Subsection (a) of section 4 outlines the responsibility of the Board in. formulat-
ing a general plan for furnishing representation for those persons financially
unable to obtain counsel. The plan -shall apply to those persons who are charged
with certain offenses or who are respondents in certain proceedings to the same
extent as would be provided under the Criminal Justice Act or the act which
established the existing District of Columbia Public Defender Service.

Subsection (b) of section 4 would provide that the plan may include provision
for furnishing legal services in the federal courts in the District of Columbia on
a reimbursable basis. Without defining the particular terms of such provision,
the bill contemplates that such services would he provided pursuant to an agree-
ment between the Service and the federal courts.
'Subsection (c) of section 4 would provide that the plan shall include- counsel

and investigative, expert, and other services necessary for an adequate defense,
as well as private and Service attorneys and qualified law students participating
in clinical programs. This subsection contemplates continuation of the efforts
now being made to utilize the services of such persons without specifying the
precise details of the plan. This subsection would also continue a requirement
of the present law which limits the maximum number of persons for whom the
Public Defender ,Service may provide representation.

Subsection (d) of section 4 reserves to the courts the right to make appoint-
ments of counsel in individual cases. Such appointments must be made in ac-
cordance with the plan established by the Board. This provision contemplates
that the plan .will outline the circumstances under which appointments shall be
made in both the usual and unusual situations.

Subsection (e) of section 4 authorizes the Service to perform such other neces-
sary and appropriate functions as are necessary and appropriate to the duties
prescribed for it.

Subsection (f) of section 4 outlines some of the specific matters which are to
be a part of the plan established by the Board.

Subsection (g) of section 4 provides that the determination of whether a per-
son is financially unable to retain counsel shall not be limited to information
supplied by the person seeking appointed counsel. The Service is authorized to
request information for other persons or agencies. Supplying false or misleading
information would be punishable by a fine of up to $1,000 or imprisonment for
up to one year, or both.
'Section 5 would provide for the appointment of counsel under the plan. Counsel

are to be selected in every case from panels of attorneys which the Service shall
designate and approve according to guidelines established by the Board. This
section provides for the use of a panel selection procedure, reserving to the
Board the option to follow procedures recommended by the American Bar Asso-
ciation or some other advisory board or agency. At the very least, however, the
bill would require the Service to approve any attorney whose name is to. be in-
cluded in a panel listing, thus assuring that ony qualified counsel shall be included
on the panels.

Section 5 would also require the courts to advise any person facing loss of
his liberty of his right to counsel and that counsel shall he appointed where re-
quired under this hill. The bill would further authorize the court to ratify ap-
pointments of counsel where representation had been furnished pursuant to the
plan. This would enable appropriate compensation of counsel who serve prior
to the appearance of the client in court when the plan authorizes such representa-
tion. This section would also require the courts to advise persons of their right
to counsel, and when appointment of counsel is discretionary, to advise such per-
sons that counsel may be appointed and the procedures for so obtaining counsel.
Section 6 would continue existinc,

6 
law on the 'duration and substitution of

appointments. It would also provide that when the court finds that a person for
whom counsel has been appointed is financially able to retain or pay counsel. the
appointment can be terminated or the appointed counsel compensated. If a per-
son becomes financially unable to retain counsel after having engaged him, the
court is authorized to appoint counsel and approve payment under 'section 7.

Subsection (a) of section 7 would provide an hourly rate of compensation for
any attorney appointed, but not employed, by the Service. The rate shall be fixed
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by the Board but shall not exceed the maximum rate authorized under the Crimi-
nal Justice Act. Reimbursement for reasonable expenses incurred by the attorney
shall be authorized.

Subsection (b) of section 7 prohibits payment in excess of the maximum

amounts for representation in cases in the local courts.
Subsection (c) of section 7 would authorize payment in excess of the maximum

amount provided in subsection (b) for extended or complex representation, pro-

vided the presiding judge certifies the excessive amount to be necessary for fair

compensation and the Service approves the payment.
Section 8 provides a framework within which services of those persons other

than counsel can be supplied. Subsection (a) provides for the Service to approve

a request by counsel for such services in an ex parte application.
Subsection (b) of section 8 authorizes counsel to obtain such other services as

may be necessary for an adequate defense but subject to later review. An excep-

tion is provided for the preparation of a reporter's transcript. A limit of $150 or

the maximum allowed under the Criminal Justice Act is authorized.
Subsection (c) of section 8 fixes the maximum amounts of compensation in

accord with existing law—i.e., $300 or the amount authorized by the Criminal

Justice Act. Certain exceptions are allowed for service of unusual character or

duration.
Subsection (d) of section 8 requires separate claims for reimbursement to be

filed with the Service, which shall be supported by a sworn written statement.

The Service is responsible for fixing the compensation and reimbursement to be

paid to the attorney.
Subsection (e) of section 8 provides that a new trial is to be comparable to a

new case for purposes of compensation and payment under this section.

Subsection (f) of section 8 provides for the filing of appeals to the District of

Columbia without fees and costs or security therefor.
Section 9 provides authority for the Service to request the court to order a

person who has been appointed counsel to make payments as a reimbursement

for counsel's services if that person has funds with which to do so and the

Service so finds. This section specifically prohibits any person or organization

from requesting or accepting payment or a promise thereof for representation

under the plan. This provision is included so as to prohibit, subject to criminal

penalties, harrassment of clients for payment once an attorney has been ap-

pointed pursuant to the plan or after he has assumed responsibility for providing

such representation with teh expectation of receiving compensation under the

plan.
Section 10 provides for the appointment of a Director of the Service by the

Board. The Director shall be responsible for supervision of the work of the

Service and shall appoint a Deputy Director. Both must be members of the

District of Columbia Bar.
Section 11 would authorize the Director of the Service to employ 'a staff of

attorneys and other personnel who may be necessary. All attorneys shall be

members of the District of Columbia Bar and shall not engage in the private

practice of law while so employed.
,Section 12 would require the Board to submit an annual report -of the opera-

tions of the Service to the District of Columbia Commissioner.
Section 13 would authorize appropriations for each fiscal year out of moneys

in the Treasury to the credit of the District of Columbia, in such amounts as

may be necessary to implement the purposes of this bill. Budget estimates are to

be prepared by the Board and submitted to the Commissioner for normal budg-

etary processing, like any other department or agency in the District of Columbia

Government. The Service shall be authorized, with Board approval, to accept

public grants and private contributions to carry out its approved functions.

Section 14 would remove individual personal liability of all Board and Service

personnel for damages and costs arising out of any official action performed in

good faith, just as in the case of other District of Columbia officers and employees.

Section 15 would authorize criminal penalties for those persons who, if com-

pensated or entitled to be compensated by the Service, seek or receive any

money, goods, or services from a client in return for their services.

Section 16 provides for conforming amendments.
Section 17 provides that the Act shall be effective immediately, except for the

plan under section 4, which shall not take effect until 120 days later. This delay

is to allow the new Board of Trustees time to prepare the plan. In contemplation

of the need for transitional arrangement, beginning July 1, 1974, this section

provides that until the plan under section 4 is effective, payments to private
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attorneys shall be processed through the courts under procedures in effect on the
effective date of the Act and in the manner prescribed by the Commissioner.

It is estimated that the cost to the District Government for the establishment

and operation of the service authorized by the proposed legislation will amount

to $4,000,000 for fiscal year 1975.
We believe the proposals contained in the attached draft bill will substantially

improve the rendition of defender services and the administration of criminal

justice in the District of Columbia, and accordingly urge favorable consideration

and early enactment of this proposed legislation.
Sincerely yours,

WALTER E. WASHINGTON,
Mayor-Commissioner.

H.R. 14376, 93d Cong. Second Sess., by Mr. Diggs (by request) on April 24, 1974.

A BILL To authorize in the District of Columbia a plan providing for the representation

of defendants who are financially unable to obtain an adequate defense in criminal
cases in the courts of the District of Columbia, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the "District of
Columbia Criminal Justice Act".
'SEC. 2. Title 11 of the District of Columbia Code (1973 edition) is amended by

the addition of the following new sections:

CHAPTER 26.—REPRESENTATION OF INDIGENTS IN CRIMINAL CASES

11-2601. Plan for furnishing representation to indigents in criminal eases.
11-2602. Appointment of counsel.
11-2603. Duration and substitution of appointments.
11-2604. Payment for representation.
11-2605. Services other than counsel.
11-2606. Receipt of other payments.
11-2607. Preparation of budget.
11-2608. Authorization of appropriations.

§ 11-2601. Plan for furnishing representation of indigents in criminal cases

The Joint Committee on Judicial Administration shall place in operation in the
District of Columbia a plan for furnishing representation to a person in the Dis-
trict of Columbia who is financially unable to obtain adequate representation—
(1) who is charged with a felony or misdemeanor and the United States

Attorney prosecutes, or with juvenile delinquency by the commission of an act
which, if committed by an adult, would be prosecuted by the United States
Attorney:
(2) who is under arrest, when such representation is required by law;
(3) who is charged with violating a condition of probation or parole, in

custody as a material witness, or seeking collateral relief, as provided in—
(a) section 110 of title 23 of the District of Columbia Code (remedies on

motion attacking sentence),
(b) chapter 7 of title 23 of the District of Columbia Code (extradition and

fugitives from justice),
(c) chapter 19 of title 16 of the District of Columbia Code (habeas corpus),
(d) section 928 of the Act of March 8, 1901 (D.C. Code, sec. 24-302) (commit-

ment of mentally ill person while serving sentence), or
(4) for whom the sixth amendment to the Constitution requires the appoint-

ment of counsel or for whom, in a case in which he faces loss of liberty, any local
law requires the appointment of counsel. Representation under the plan shall
include counsel and investigative, expert, and other services necessary for an
adequate defense. The plan shall include a provision for private attorneys, attor-
neys furnished by the Public Defender Service, and attorneys and qualified
students participating in clinical programs.

§ 11-2602. Appointment of counsel
Counsel furnishing representation under the plan shall be selected from panels

of attorneys designated or approved by the courts. ln every criminal case in
which a person may be appointed counsel under this chapter the court shall
advise the defendant that he is entitled to be represented by counsel and that
counsel will be appointed for him if he is financially unable to obtain counsel.

•

'A



11

Unless the defendant waives representation by counsel, the court, if satisfied
after appropriate inquiry that the defendant is financially unable to obtain coun-
sel, shall appoint coungel to represent him. Such appointment may be made retro-
active to include any representation furnished pursuant to the plan prior to
appointment. The court shall appoint separate counsel far defendants having
interests that cannot properly be represented by the same counsel, or when other
good cause is shown.

§11-2603. Duration and substitution of appointments
A person for whom counsel is appointed shall be represented at every stage

of the proceedings from his initial appearance before the court through appeals,
including ancillary matters appropriate to the proceedings. If at any time after
the appointment of counsel the court finds that the person is financially able
to obtain counsel or to make partial payment for the representation, it may
terminate the appointment of counsel or authorize payment as provided in sec-
tion 2606 of this chapter, as the interests of justice may dictate. If at any stage
of the proceedings, including an appeal, the court finds that the person is finan-
cially unable to pay counsel whom he had retained, it may appoint counsel as
provided in section 2602, and authorize payment as provided in section 2604,
as the interests of justice may dictate. The court may, in the interest of justice,
substitute one appointed counsel for another at any stage of the proceedings.

§ 11-2604. Payment for representation
(1) Hourly rate.—Any attorney appointed pursuant to this chapter shall, at

the conclusion of the representation or any segment thereof, be compensated at
a rate fixed by the Joint Committee on Judicial Administration, not to exceed
the hourly scale established by the provisions of title 18, United States Code,
section 3006A( d). Such attorney shall be reimbursed for expenses reasonably
incurred.
(2) Maximum amounts.—For representation of a defendant before the Superior

Court or before the District of Columbia Court of Appeals, as the case may be,
the compensation to be paid to an attorney shall not exceed the maximum amounts
established by title 18, United States Code, section 3006A (d) (2) in the corre-
sponding kind of case or proceeding.
(3) Waiving m-a.vimum amounts.—Payment in excess of any maximum amount

provided in subsection (2) of this section may be made for extended or complex
representation whenever the Superior Court in which the representation was
rendered, certifies that the amount of the excess payment is necessary to pro-
vide fair compensation and the payment is approved by the chief judge of the
District of Columbia Court of Appeals.
(4) Filing claims.—A. separate claim for compensation and reimbursement shall

be made to the Superior Court for representation before that court, and to the
District of Columbia Court of Appeals for representation before that court. Each
claim shall be supported by a sworn written statement specifying the time ex-
pended, services rendered, and expenses incurred while the ease was pending
before the court, and the compensation and reimbursement applied for or re-
ceived in the same case from any other source. The court shall fix the compen-
sation and reimbursement to be paid to the attorney. In cases where representa-
tion is furnished other than before the Superior Court or the D.C. Court of Ap-
peals, claims shall be submitted to the Superior Court which shall fix the
compensation and reimbursement to be paid.
(5) New trials.—For purposes of compensation and other payments authorized

by this section, an order by a court granting a new trial shall be deemed to
initiate a new case.
(6) Proceedings before Appellate Court.—If a person for whom counsel is

appointed under this section appeals to the District of Columbia Court of Appeals,
he may do so without prepayment of fees and costs or security therefor and
without filing the affidavit required by 1915 (a) of title 28 of the United States
Code.

§ 11-2605. Services other than counsel
(1) Upon request.—Counsel for a person who is financially unable to obtain

investigative, expert, or other services necessary for an adequate defense may
request them in an ex parte application. Upon finding, after appropriate inquiry
in an ex parte proceeding, that the services are necessary and that the person
is financially unable to obtain them, the court shall authorize counsel to obtain
the services.

35-284-74 2
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(2) -Without prior request.—Counsel appointed under this section may obtain,

subject to later review, investigative, expert, or other services, excluding the

preparation of reporter's transcript, without prior authorization if ne
cessary

for an adequate defense. The total cost of services obtained without prior authori
-

zation may not exceed $150 or the rate provided by title 18, United States Code,

section 3006A (e) (2) whichever is higher, and expenses reasonably incurred.

(3) Maximum, amounts.—Compensation to be paid to a person for services

rendered by him to a person under this subsection shall not exceed $300, or the

rate provided by title 18, United States Code, section 3006A (e) (3), whichever i
s

higher, exclusive of reimbursement for expenses reasonably incurred, unless

payment in excess of that limit is certified by the court, as necessary to provide

fair compensation for services of an unusual character or duration, and the

amount of the excess payment is approved by the chief judge of the District of

Columbia Court of Appeals.

§ 11-2606. Receipt of other payments

Whenever the court finds that funds are available for payment from or on

behalf of a person furnished representation, it may authorize or direct that such

funds be paid to the appointed attorney, or to any person or organization au-

thorized to section 2605 to render investigative, expert, or other services, or to

the court for deposit in the Treasury as a reimbursement to the appropriation,

current at the time of payment, to carry out the provisions of this section. Except

as so authorized or directed, no such person or organization may request or accept

any payment or promise of payment for representing a defendant.

§ 11-2607. Preparation of budget

(a) The Joint Committee shall annually prepare and submit to the Commis-

sioner of the District of Columbia in conformity with section 11-1743, or to his

successor in accordance with section 445 of the District of Columbia Self-

Government and Governmental Reorganization Act, its estimate of the amount

needed for furnishing representation by private attorneys to persons entitled to

representation In accordance with section 2601 (b) of this title.

(b) In making its computation of such estimate, the Joint Committee shall—

(1) issue and follow definitional standards with respect to financial inability

to obtain adequate legal representation;
(2) estimate the respective percentage of indigent defendant cases which can

be effectively handled by the Public Defender Service, private attorneys, and

qualified law students participating in clinical programs under attorney

supervision;
(3) take into account the number of cases in the United States courts for

which payment was made under the last appropriation for the administration o
f

the Criminal Justice Act in such courts and the proportion which such numbe
r

bears to the estimated number of such cases in the District of Columbia courts

for the particular fiscal year;
(4) shall not request an amount to be paid private attorneys for representa'-

tion pursuant to section 2601 of this title in excess of the estimated appropria
tion

for the prosecution of those persons thus represented.

§ 11-2608. Authorization of appropriations

There is hereby authorized to be appropriated to the District of Columbia such

funds as may be necessary for the administration of this Act. Unless otherwise

specified in appropriations Acts, such appropriations shall remain available unti
l

expended. Disbursements from such appropriations to persons entitled to pay-

ments, pursuant to orders of the courts, under this Act, shall be made by the

executive officer of said courts, subject to the supervision of the fiscal officer of

the District of Columbia.
,SEC. 3. Subsection 1(c) of the Act of October 14, 1970, amending- the Criminal

Justice Act of 1964 (Public Law 91-447, 84 Stat. 916 at 920, 18 U.S.C. 3006A (1)
 )

is repealed.
,SEC. 4. This Act shall take effect at the end of thirty days following enactment.

STAFF MEMORANDUM

SECTION-BY SECTION ANALYSIS OF H.R. 1 4 3 7 6

Section 1. Short title—Authorizes the Act to be cited as the District of Colum-

bia Criminal Justice Act.
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Section 2. Amends D.C. Code by addition of the following chapter to title XI:
Chapter 26—Representation of Indigents in Criminal Cases
11-2601—Plan for funding representation—Creates plan for furnishing repre-

sentation to indigents for a felony, or misdemeanor prosecuted by the U.S. Attor-
ney, motion attacking sentence, extradition, habeas corpus, mental commitment,
or other offense where loss of liberty or local law requires.
11-2062—Appointment of Counsel—Counsel furnishing representation under

the plan shall be selected from panels designated or approved by the courts, and
provided, unless waived.
11-2603—Duration and Substitution of Appointments—Provides counsel from

initial appearance through appeals and ancillary matters and for substitution.
11-2604 Payment for Representation—Hourly rate to be fixed by the Joint

Committee on Judicial Administration with maximum amounts of compensation
set by 18 USC 3006A (d) (2) with waivers allowed for protracted litigation.
11-2605—Services other than Counsel—Provides for payment of ancillary

services upon request or, if without prior request, not to exceed $150.00. No
request may exceed $300.00, or a higher amount if permitted by 18 USC 3006A
(e) (2), unless certified. New trials are considered new cases and costs of appeals
are waived.
11-2606—Receipt of other payments—Provides for disposition of funds from

a third party for benefit of defendant to attorney or other by order of the court.
11-2607—Preparation of budget—Allows Joint Committee to prepare and

submit to the Mayor an estimate of the amount needed pursuant to formula in
conformity to Section 11-1743 of the D.C. Code.
11-2608—Authorization of Appropriations.
Section 3. Repeals subsection 1(c) of the Act of October 14, 1970, amending

the Criminal Justice Act of 1964.
Section 4. Provides for effective enactment at the end of thirty (30) days.

DISTRICT OF COLUMBIA COURT OF APPEALS,
Washington, D.C., April 19, 1974.

HOB. CHARLES C. DIGGS, JR..
Chairman, Committee on the District of Columbia, House of Representatives,

Washington, D.C.
DEAR MR. CHAIRMAN: I am herewith transmitting for the consideration of the

House Committee on the District of Columbia proposed legislation which would
establish a plan for providing representation of defendants who are financially
unable to retain defense counsel in criminal cases in the courts of the District.'
This draft bill has been prepared by the Joint Committee on Judicial Adminis-
tration in the District of Columbia, established by D.C. Code 1973, § 11-1701. If
enacted, it would repeal the provision in the Criminal Justice Act which makes
that statute applicable to cases in the District of Columbia courts (i.e., sub-
section (1) of 18 U.S.C. 3006A) and create in lieu thereof a similar act covering
only the District of Columbia Court of Appeals and the Superior Court. Such
legislation would provide statutory authorization for a requested appropriation
of $2,300,000, now pending before the House Appropriations Committee, as an
item included in the Mayor-Commissioner's budget estimate for fiscal year 1975.
The need for this legislation is compelling for the whole system of criminal

justice in this jurisdiction is threatened with breakdown as a result of the
exhaustion of funds appropriated for the current fiscal year to pay counsel for
representing indigent defendants in our courts. Since early March, Chief Judge
Greene and I have had to resort to a makeshift plan for drafting lawyers. We
are rapidly approaching a day when these efforts will be unavailing, as the staff
of the Public Defender Service and experienced private trial counsel are
already burdened with an excessive number of assignments. In the meantime,
the Federal Judicial Conference has remained adamant in its position for supple-
mental appropriations to meet the obligations incurred by our courts for appoint-
ments of private counsel in the fiscal years 1973 and 1974.
Continuation of this situation into the next fiscal year would be intolerable.

Consequently, in order to expedite passage of an authorization bill the enclosed
draft proposes no change in the structure or operation of the Public Defender

- Service. In other words, the Joint 'Committee at the present time is making no
recommendations for amendments to Chapter 22, Title 2, Of the D.C. Code, as

1 Introduced as H.R. 14376.
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the pending D.C. budget estimate for the Service has already been formulated

on the basis of this existing statutory framework.
Accordingly, the revised legislative proposal of the Joint Committee simply

fills the gap created by the absence of any federal budget estimate for the pay-

ment of fees of private counsel, transcripts and other expenses. It follows

the same scales of compensation prescribed by the Federal Criminal Justice Act,

but by repealing the subsection of that statute making it applicable to the District

of Columbia courts and authorizing direct appropriations for this purpose to

the District government, it precludes the raising of possible points of order to

the 1975 budget estimate.
We recognize, of course, that the proposed bill is something of a stopgap

measure, for some revisions of the laws relating to the Public Defender Service
should eventually be considered by Congress. At present, however, there are so
many conflicting views as to what should be done in this respect, particularly as
the Federal Judicial Conference for this circuit last month authorized appoint-
ment of a committee to study the matter, we believe that to include in the
authorization bill controversial proposals on this subject might result in post-
poning until the next fiscal year passage of this much needed legislation.
My colleagues and I shall be available at any time should the Committee

decide to set the matter down for hearing.
Faithfully yours,

GERARD D. REILLY,
Chairman, Joint Committee on Judicial
Administration in the District of Columbia.

This morning we will take testimony on two of the most important
bills which have come before the subcommittee this year, H.R. 14374
and H.R. 14376.
Each in its way is an attempt to address the needs of the citizens

of this city who..may be charged with a crime and who are unable to
afford private counsel. The United State § Supreme Court in its 1972
decision of Argersinger v. Hamlin (407 U.S. 25, 1972) required that
counsel be appointed in any case where there existed the possibility
of the depritation of liberty.
With the full implementation of the District of Columbia Court

Reorganization Act, however, the Administrative Office of the United
Courts the United States Judicial Conference, and the Chief Justice
of the United States have taken the position that the Superior Court
and the Court of Appeals are not rightful beneficiaries of the Criminal
Justice Act of 1964 which has, up until now, been the source of funds
for reimbursement of counsel in appearing before the local courts.

NEED FOR LEGISLATION

While it is highly academic as to whether the local courts, which
are federally created, were intended to be covered in the scope of the
1964 Act, it is not at all academic that both the House and the Senate
have seen fit to •state in their Appropriation Reports for the U.S.
Department of State, Commerce, and the Judiciary that the District of
Columbia needs a criminal justice authorization for the local court
system.
I am hopeful that at the end of these hearings the subcommittee

will have before it enough facts to proceed in a way which will allow
the report of legislation that will definitively assure the poor of this
city adequate counsel.
In March of this year, the available funds were exhausted from

which counsel could be paid. As a result, the Superior Court Trial
Lawyers Association announced that they would be unable to accept
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appointments to defend an indigent unless there were some assurance
of compensation.
The courts, responding in the best way that it could, asked for

volunteers an decided that they would order the private bar to pro-
vide a defense when volunteers were insufficient.
The local bar, to its credit, cooperated in an excellent way. To the

best of my knowledge, no individual was without counsel and no
cases were dismissed for a lack of counsel. This system, however well
it worked in this emergency, cannot be expected to work again or be
relied upon in the long run.
While I am a firm believer that members of the bar have a public

duty and responsibility to defend anyone who is unable to do so, I
do not believe that we can continue to require lawyers to work with-
out compensation when the number of cases in this city is so large.
I am told that more than 300 defendants per week come through our

criminal justice system in need of representation. This is a burden.
which the private bar in this city cannot bear. If it were a lesser bur-
den, I am sure that the bar would willingly bear it.

LOCAL BAR

Additionally, while the city does have more than 14,000 lawyers on
its rolls, I am told that fewer than 1,000 have extensive trial expe-
rience. The impact upon indigent defendants is that when we draw
upon the remaining number of lawyers, the quality of defense suffers.
I need not note that the standard which the Supreme Court requires
is more than the warm body of a lawyer; the standard is effective
representation. Lawyers who are agency specialists cannot be expected
to adequately defend criminal cases.
The judges of our Superior Court, which is the court of local gen-

eral jurisdiction for the District, will and does try to aid an attorney
iwho s unfamiliar with the rules and the practice before its bench; but,

effective representation starts long before an appearance before the
judge. It starts at the time when counsel is introduced to the defendant.
The legislation which we have before us is intended to provide the

standard of justice which we have in this Nation and have come to
expect.
Our witnesses are listed and we will hear now from Mr. Rowland

Kirks, Director of the Administrative Office of the U.S. Courts.

STATEMENT OF ROWLAND KIRKS, DIRECTOR, ACCOMPANIED BY
WILLIAM E. FOLEY, DEPUTY DIRECTOR, ADMINISTRATIVE
OFFICE OF THE U.S. COURTS

Mr. KIRKS. Mr. Chairman and gentlemen of the committee, I am
accompanied by Mr. William E. Foley, the Deputy Director of the
Administrative Office of the U.S. Courts and one of the principal
architects of the Federal Criminal Justice Act and the administration
of that Act since it has been a statute.
I am Rowland F. Kirks, Director of the Administrative Office of the

U.S. Courts. I am appearing at the request of your committee con-
cerning two bills, H.R. 14374 and H.R. 14376.
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As you know, the Administrative Office does not of itself formulate
comments on proposed legislation but rather presents the views of the
Judicial Conference of the United States.
The Judicial Conference, even before the passage of the Criminal

Justice Act of 1964, constituted an ad hoe committee to formulate
plans for the implementation of such legislation should it become law.
When the bill was enacted this committee was formalized as a com-

mittee of the Conference and has since that time served the Conference
in observing the implementation of the Act throughout the several
federal district courts and courts of appeals, has drafted guidelines
for the administration of the Act, and, with the assistance of the
Administrative Office, has prepared semi-annual statistical data as
required by the legislation.
With the passage in 1970 of the legislation which has resulted in

the establishment of a separate court system for the District of Colum-
bia and with the transfer of jurisdiction over local cases from the
federal district court to the Superior Court now accomplished, the
Judicial Conference has taken the view that the federal courts in all
other districts of the country and that a separate system for the
furnishing of counsel to persons financially unable to retain private
counsel should be established for the local courts of the District which,
in the view of the Conference, now operate essentially as state courts.
To accomplish this purpose, I transmitted to Congress, at the direc-

tion of the Judicial Conference, a legislative proposal which would
establish such a separate system for furnishing counsel in the local
courts of the District of Columbia. A copy of this proposal together
with my letter to the Speaker of the House dated September 19, 1973,
is attached hereto.
[The documents referred to follow:]

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Washington, D.C., September 19, 1973.

Hon. CARL ALBERT,
Speaker, House of Representatives,
Washington, D.C.
DEAR MR. SPEAKER: At the direction of the Judicial Conference of the United

States I have the honor to transmit herewith for the consideration of the
Congress proposed legislation approved by the Conference which would estab-
lish a separate system for the local courts of the District of Columbia for the
furnishing of counsel for persons charged with a crime, or otherwise facing loss
of liberty, who are financially unable to retain counsel and which would trans-
fer the Public Defender Agency of the District of Columbia to the local courts
under the operational direction of the Joint Committee on Judicial Administra-
tion in the District of Columbia.
As you know, the House of Representatives in 1972 and again in 1973

expressed the view that funds for payment of counsel for defendants unable to
retain counsel in the local courts of the District of Columbia should be sought
through the District of Columbia appropriations rather than through the appro-
priation for the federal judiciary. The Senate Appropriations Committee in its
report of September 12, 1973, (93-390), states at page 31 that the Committee
"strongly concurs with the House that the appropriations for this activity should
be provided for in the District of Columbia budget."
The Judicial Conference of the United States not only shares this point of

view but believes that operational control over the system should likewise be
lodged in the local courts of the District of Columbia. At present operational
control rests with the Judicial Conference of the United States which otherwise
has no authority over or responsibility for the operations of the District of
Columbia courts. The proposed legislation would create a system patterned on
the Criminal Justice Act of 1964, as amended, for the District of Columbia and
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•

would transfer operational control to the courts of the District. The Public
Defender Agency of the District of iColumbia, reconstituted by the District of
Columbia Court Reorganization Act of 1970, would become an instrumentality
serving the local courts and under the direction of the Joint Committee on Judi-
cial Administration in the District of 'Columbia, which was also established by
the Court Reorganization Act of 1970.
The proposed legislation would thus leave the two federal courts in the Dis-

trict of Columbia Circuit in the same position under the Criminal Justice Act as
are all other federal courts in all other federal judicial circuits throughout the
country. The United States Court of Appeals for the District of Columbia Circuit
and the United States District Court would thus be free to operate solely on the
assigned counsel system or to adopt for themselves one of the public defender
options provided by subsection (h) of the Criminal Justice Act of 1964, as
amended.
The Judicial Conference is of the view that these legislative proposals are

important not only for the equitable administration of the Criminal Justice Act
in all the federal courts but are also consistent with the intent of the Court
Reorganization Act of 1970. They provide the local District of Columbia courts
with the same benefits which they now have but under their own operational
control. They are essentially in the posture of state courts and, in the view of the
Conference, these proposals would logically and properly recognize this fact.
Representatives of the Judicial Conference and of the Administrative Office

will be glad to be of assistance to the committees of the Congress in their con-
sideration of these proposals.

Sincerely yours,
ROWLAND F. KIRKS, Director.

Enclosure.

BILL To authorize in the District of Columbia a program providing for the representation
of defendants who are financially unable to obtain an adequate defense in criminal cases
in the courts of the District of Columbia, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That, Title III of the District of Columbia
Court Reform and Criminal Procedure Act of 1970, (Act of July 29, 1970, P.L.
91-358, 84 Stat. 654), is amended by the addition of the following new sections :

"Representation by Private Counsel

"Sec. 310. Any person in the District of Columbia who is otherwise eligible
for representation by the Public Defender Service under Section 302(a) may be
represented by a private attorney appointed by the court under this title, as

in subsection (b) of Section 302. Counsel furnishing representation
shall be selected from a panel of attorneys designated or approved by the court.
"Sec. 311. In every case in which a person may be appointed counsel under

this title, the court shall advise him that he is entitled to be represented by
counsel and that counsel will be appointed for him if he is financially unable
to obtain counsel. Unless the person waives representation, the court, if satisfied
after appropriate inquiry that he is financially unable to obtain counsel, shall
appoint counsel to represent him. Such appointment may be made retroactive
to include any representation furnished prior to appointment.
"(c) Duration and Substitution of Appointments.—A person for whom counsel

is appointed shall be represented at every stage of the proceedings from his
initial appearance through appeal, including ancillary matters appropriate to
the proceedings. If at any time after the appointment of counsel the court finds
that the person is financially able to obtain counsel or to make partial payment
for the representation, it may terminate the appointment of counsel or authorize
payment as provided in subsection (f), as the interests of justice may dictate.
If at any stage of the proceedings, including an appeal, the court finds that the
person is financially unable to pay counsel whom he had retained, it may appoint
counsel as provided in subsection (b) and authorize payment as provided in
subsection (d), as the interests of justice may dictate. The court may, in the
interests of justice, substitute one appointed counsel for another at any stage
of the proceedings.
"(d) Payment for Representation.—
"(1) Hourly Rate.—Any attorney appointed pursuant to this section shall at

the conclusion of the representation or any segment thereof, be compensated at
a rate not exceeding $30 per hour for time expended in court and $20 per hour
for time reasonably expended out of court. Such attorney shall be reimbursed
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for expenses reasonably incurred, including the costs of transcripts authorized
by the court.
"(2) Maximum Amounts.—For representation of a defendant before the

Superior Court, the compensation to be paid to an attorney or to a bar association
or legal aid agency or community defender organization shall not exceed $1,000
for each attorney in a case in which one or more felonies are charged, and $400
for each attorney in a case in which only misdemeanors are charged. For repre-
sentation of a defendant in an appellate court, the compensation to be paid to an
attorney or to a bar association or legal aid agency or community defender or-
ganization shall not exceed $1,000 for each attorney in each court. For representa-
tion in connection with a post-trial motion made after the entry of judgment or
in a probation revocation proceeding or for representation provided under section
302(a) [ (2) (3) (6) (7) ], the compensation shall not exceed $250 for each attorney
in each proceeding in each court.
"(3) Waiving Maximum Amounts.—Payment in excess of any maximum amount

provided in paragraph (2) of this subsection may be made for extended or com-
plex representation whenever the court in which the representation was rendered,
certifies that the amount of the excess payment is necessary to provide fair
compensation and the payment is approved by the chief judge of the District of
Columbia Court of Appeals.
"(4) Filing of Claims.—A separate claim for compensation and reimbursement

shall be made to the Superior Court for representation before that court, and to
each appellate court before which the attorney represented the defendant. Each
claim shall be supported by a sworn written statement specifying the time
expended, services rendered, and expenses incurred while the case was pending
before the court, and the compensation and reimbursement applied for or
received in the same case from any other source. The court shall fix the com-
pensation and reimbursement to be paid to the attorney. In cases where repre-
sentation is furnished other than before the Superior court, or an appellate court,
claims shall be submitted to the Superior Court which shall fix the compensation
and reimbursement to be paid.
"(5) New Trials.—For purposes of compensation and other payments au-

thorized by this section, an order by a court granting a new trial shall be deemed
to initiate a new case.
"(6) Proceedings Before Appellate Courts.—If a person for whom counsel is

appointed under this section appeals to an appellate court or petitions for a writ
or certiorari, he may do so without prepayment of fees and costs or security
thereof and without filing the affidavit required by section 1915(a) of title 28.
"(e) Services Other Than Counsel.—
"(1) Upon Request—Counsel for a person who is financially unable to obtain

investigative, expert, or other services necessary for an adequate defense may
request them in an ex parte application. Upon finding, after appropriate inquiry
in an ex parte proceeding, that the services are necessary and that the person
appropriation, current at the time of payment, to carry out the provisions of
this section. Except as so authorized or directed, no such person or organization
may request or accept any payment or promise of payment for representing a
defendant."

Sec. 2. Miscellaneous amendments.
"Sec. 303(b) (1) is amended by revising the next to last sentence thereof to

read as follows: The panel shall be presided over by the Chief Judge of the
District of Columbia 'Court of Appeals (or in his absence the designee of such
Judge).
"Sec. 306(a) is amended by striking the following language:
"to the chief judges of the Federal courts in the District of Columbia,".
"See. 306(1)) is amended by striking all of the remainder of the sentence,

followinz the words "certified public accountant".
"Sec. 307(a) is amended by striking the last three sentences thereof.
,Sec. 3. Section 3006A of Title 18, United States Code, is amended by deleting

subsection (1) in its entirety.
Sec. 4. There are hereby authorized to be appropriated to the District of

Columbia such funds as may be necessary for the administration of this title.
Sec. 5. This act shall take effect on the first day of the third month following

enactment.

H.R. 14376

H.R. 14376 in a large measure accomplishes the recommendation
of the Judicial Conference but with one important exception. You
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will note that the legislation proposed by the Judicial Conference
would assign solely to the local courts of the District of Columbia the
service of a public defender agency of the District of Columbia. The
Conference believes that this is an important provision for several
reasons.

PUBLIC DEFENDER AGENCY

At the present time the public defender agency is permitted by
statute to handle up to 60 percent of the assigned cases in any court,
federal or local, in the District. It is my understanding from such data
as we have been able to acquire, that the agency at the present time
receives very few, if any, assignments from the federal courts and yet
is only able to handle substantially less than 60 percent of the assigned
counsel cases in the two local courts of the District.

Until such time as the agency can receive and dispose of nearly 60
percent of the cases, it is suggested that it is not in a position to serve
both the local and federal courts.
For operational purposes also the Conference believes that it is

important, now that the jurisdiction of the federal courts is substan-
tially similar to the jurisdiction of all other federal courts in the
country, that these courts should be free to operate under the Criminal
Justice Act of '64, as amended, including the provisions of subsection
(h) which permits each federal court with 200 or more assigned coun-
sel cases in a given year to opt for a federal public defender or
community defender organization. If the caseload warrants, the Con-
ference sees no objection and no reason why the federal courts in the
District should not have their own defender organization.
We foresee no conflict between such an agency and the present public

defender agency serving the local courts, any more than there is any
conflict in the 26 districts now operating with some type of defender
organization and the local state agencies.
As my letter to the Speaker points out, the Judicial Conference has

no administrative or operational authority over the local courts of the
District. It is, therefore, incongruous that the Conference should be
charged with any responsibility for the operation of any type of
defender system in these courts.
The administration of the Criminal Justice Act has required careful

supervision in the distribution of some $16 million annually of public
funds. We think that the system has worked very well throughout
the country. A survey made in 1968 and another made within the past
year have confirmed that impression.
The only serious difficulties have been experienced in the District of

Columbia as a result of the combined state and federal aspects of the
administration of justice in the District.
Now that the D.C. Court Reorganization Act of 1970 has fully

accomplished the transfer of jurisdiction to the local courts and we
have what are essentially two separate court systems, one Federal and
the other basically akin to a State court system, the Conference believes
that an assigned counsel and defender system will operate more effec-
tively and more efficiently by recognizing this dichotomy.

H.R. 14374

H.R. 14374 provides primarily for the District Defender Service. I
have three observations to make concerning this.
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AMENDMENTS PROPOSED

The first is a reiteration of the point I have already tried to stress,
and that is the view of the Conference, that the defender service for
the local courts should be separate and apart from any defender serv-
ice for the Federal courts. Accordingly we would suggest the revision
of section 16(a) of the proposed bill.

Secondly, I should like to observe for the consideration of your com-
mittee the fact that the defender services provided by subsection (h)
of the Criminal Justice Act, as amended, are now authorized and in
most instances do receive and handle up to 75 percent of the cases in
their respective districts in which the court finds the defendant finan-
cially unable to retain counsel.
We have found that the remaining 25 percent of the cases are in the

main those in which either there are more than one defendant and
therefore assigned counsel is required except for the defendant repre-
sented by the defender agency or the defendant resides in a remote
area of a larger district where it would be inefficient and difficult for a
defender agency to afford him adequate representation.
Your committee may wish to consider whether, if a defender service

is limited to the local courts, it may not be able to take care of 75 per-
cent rather than 60 percent of the assigned cases and thus reduce the
burden on the private bar.
My comment is based on our experience which admittedly is limited

to the Federal system, which operates on this formula, whereas the
type of criminal litigation in the Superior Court of the District of
Columbia is more similar to the type of case handled in the courts of
the States or the larger municipalities.

Lastly, you will note that the legislation proposed by the Judicial
Conference would make the public defender agency of the District
serve under the direction of the Joint Committee on Judicial Admin-
istration established by the Court Reorganization Act of 1970 rather
than by a private board of trustees.
We have had some experience in community defender organizations

with boards of trustees and, so far as we are aware, this has normally
worked well.
There have, however, been some instances where the head of the

defender organization has not had the freedom to select or discharge
staff members, which we believe to be an essential ingredient of a
well-run defender organization.
As we understand subsection (h) of the Criminal Justice Act, it

places full responsibility for the operation of the organization on the
federal public defender himself or on the head of the community
defender organization. I submit these thoughts for such consideration
as your committee may wish to give them.
In conclusion I would commend to the serious study of the sub-

committee the legislation as proposed by the Judicial Conference of
the United States which will serve, we believe, not only to provide
a more effective system for the District of Columbia and to permit the
federal courts in the District to operate on the same basis as do all
other federal courts under the Criminal Justice Act, but it should for
the future solve the problem which we have experienced in the past
2 years as to the responsibility for seeking funds from the Congress
to implement the defender systems in the District of Columbia.
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Thank you, Mr. Chairman.
Mr. FAUNTROY. Thank you, Mr. Kirks, for a very thorough analysis

of our bills and some very sound recommendations.
I have first a couple of questiOns. You, of course, suggest that a

public defender agency serves exclusively on the local courts. To
what extent do you think that requirement would reflect—would re-
quire more money or how much money would be required from local
sources to fund that service?

STAFFING

Mr. KIRKS. The only increase that I can visualize, sir, would be
where there would be the necessity, and I do not know that there would
be necessarily the necessity, for, if you will, duplicate personnel in the
administration of the two programs.
I am talking about the administrative personnel that would be

involved. I would think that it would be negligible. That would be
my best judgment, but I have to speculate, of course.
Mr. FAUNTROY. And the 75 percent assigned cases which would

normally follow from your suggestion of exclusive attention to focal
courts would require—do you think that would require additional
staff?
Mr. KIRKS. Well, apparently from our knowledge of the administra-

tion of the program locally, the principal reason that they are not able
to absorb 60 percent at the present time is because of the shortage of
personnel. And certainly if they are going to be expected to add an
additional 15 percent, unquestionably they would need more staff
attorneys for that purpose. But the local people who are actually con-
ducting that program would be better informed on that than we, sir.
Mr. FAUNTROY. Now, would you just run over again for me your

recommendation on the administration or direction of the programs as
relates to a Board of Trustees on the one hand and on the other, you
say giving authority and responsibility to the public defender for the
management of staff.
What is precisely your recommendation?
Mr. KIRKS. I believe that it is sound, sir, to consider the virtue of

having fixed responsibilities to hire and fire in one responsible indi-
vidual and in those areas where you do not have that authority vested
in one person, they have encountered more difficulty in operation than
where it is being handled by a committee, and under the present pro-
posal it is a joint committee that would have this administrative
responsibility. 
I just think that it is just a fundamental proposition of manage-

ment, in any type of operation, whether it is a court system or a hos-
pital or anything else. If you fix responsibility upon an individual to
carry out the mandate of the statute, he, I would suggest to you, should
have authority to fix responsibility of every employee under him;
namely, he ought to be held responsible for whom he employs and for
that person's performance and if in his judgment it is inadequate, since
he has the final accountability to the authorities, for the conduct of
his business, he should have the exclusive right to fire the individual.
That is putting it in every day terms, sir.
Mr. FAUNTROY. Very good.
Counsel?
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COST

Mr. FREEMAN. I have one quick question.
If the programs are fabricated and we have the city government

picking up the local as far as the cost is concerned, what is the price
going to be on the cost of representation under the Criminal Justice
Act in the Federal courts for the District that will have to be picked up
under the State-Justice appropriation?
Mr. KIRKS. Let me speak to Mr. Foley. I do not know whether I can

give you the exact figure. If you will indulge us just a moment, please.
Mr. FAUNTROY. Certainly.
Mr, KIRKS. May Mr. Foley respond to this question?
Mr. FAUNTROY. We will be very pleased.
Mr. FOLEY. Mr. Chairman, our statistics are complete through

December 311ast. They show that as of that date, 1,834 persons received
appointed counsel from the federal courts in the District.
Now, we could strike a figure for you on an average and submit it

to you, to your committee, as to what that might cost assuming that
number of appointments continued more or less stationary.
Mr. FREEMAN. Does that figure not include persons represented by

PDS in the federal courts or is there any representation in the federal
courts under PDS?
Mr. FOLEY. This figure would not include it if there are any.
Mr. FREEMAN. But then the projection for cost of a future program

for federal Courts completely separate from a local program would
have to include the estimation of the 1,834 you have estimated here
appointed plus that margin which Mr. Kirks indicated was fairly
small of people now represented by the PDS in federal courts.
Mr. FOLEY. It is our understanding, since the final transfer of juris-

diction there are very f ew assignments in the federal courts to the
public ,defender agency.
Mr. FREEMAN. Perhaps Mr. Lef stein can give us more insight.
Mr. FOLEY. Yes. We don't have any figures on that. But even aug-

menting this figure a little we could give you an average, we could
give you a figure for the record, if we may have leave to submit it,
as to what it might cost.
Mr. .FA17NTROY. Counsel?
Mr. LEE. Mr. Kirks—Mr. Foley, 1 have one question regarding the

1,800 figure you have just indicated. Those are defendants who are
charged with Title 18 crimes or crimes which are triable exclusively
in the federal courts?
Mr. FOLEY. That is correct.
Mr. LEE. So there would be no possibility that that figure could

be reduced by any other kinds of transgressions that may have been
in effect at that time?
Mr. FOLEY. That is correct.

EMERGENCY LEGISLATION

Mr. LEE. One of the considerations we had, Mr. Kirks, is the fact
that time is going by us very quickly. And we have a very heavy
committee load and also heavy load in the House. We are wondering
if there is any language, since both the bills before us are fairly corn-
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prehensive bills providing a system for the defense of indigents in
the District of Columbia, I wonder whether or not there would be some
mechanism that you could suggest that would enable us to enact some
kind of an emergency situation, providing emergency legislation, that
would enable us to continue perhaps pretty much as we are continuing
now with funds coming from some source, perhaps from the city
government's appropriation, which would provide the authorization
for that without our having to create in the District a complete system,
given the lack of time we have really to analyze the kind of system
we want and need.
I am almost in fact asking can we go back under your system some

kind of way?
Mr. KIRKS. Well, Mr. Lee, I think you gentlemen of the Congress

are better informed about the difficulties or the absence of difficulties
in enacting either permanent legislation or, as you suggest, temporary.

It would be my impression that so far as designing the statute and
enacting it, and I would be so bold as to express the hope that it would
be non-controversial, I do not think it would take any longer and it
should not be any more difficult to enact a permanent statute in this
particular situation than it would interim legislation, and so far as
structuring it, once it becomes law, the facilities of my office, of course,
are available to cooperate with the District authorities and we would
assist in any way that we possibly could to implement any act passed
by the Congress.
I believe as soon as the Congressionally enacted legislation is signed

by the President into law that we will no longer in the future be con-
fronted with this problem that we have had of financing the system,
and it will be clean-cut in the future. But the District's budgetary
operation will embrace financing whatever program exists in the Dis-
trict and in turn the Federal system will be incorporated in the federal
judicial budget.
Mr. Lee. I have no further questions at this time, Mr. Chairman.
Mr. FAUNTROY. Counsel?
Mr. HOGAN. Thank you, Mr. Chairman.
Mr. Kirks, do you happen to know where your proposal that you

forwarded up to the Speaker last year, where that found its way, to
which committee? Did it go to the Judiciary Committee?
Mr. KIRKS. It is my assumption that it was referred to the Judiciary

Committee. But we have not been informed that any legislative action
has been taken on it.
Mr. HOGAN. You weren't contacted by the staff of the Committee or

anything as to what action they were going to take?
Mr. KIRKS. No, sir.

FEDERAL PUBLIC DEFENDER AGENCY

Mr. HOGAN. Turning to your recommendation on page 3 and page 4
about the Federal Public Defender Agency concept, isn't that a matter
really that should go to the Judiciary Committee of the House rather
than this committee? In other words, if they want to adopt a Federal
Public Defender Agency for the federal courts here, isn't that a matter
that really they should determine rather than this committee?
Mr. KIRKS. I am not secure in my answer to you sir. I would suggest

that this is a jurisdictional matter that the Parliamentarian of the
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House might appropriately address himself to. I j ust would not pre-
sume to try to draw the line.
Mr. HOGAN. The problem as I see it is that if this committee takes

upon itself to cut away the authority for this existing public defender
agency to represent indigents before the federal courts, then there
would be a hiatus when there would be no agency to facilitate the cases
before the federal courts and there would have to be then some action
taken to establish one. I doubt very much whether this committee
would want to take it upon itself to establish one for the local court
system and thus amend the federal enactment. Maybe they would, but
I tend to think there would be some hesitancy in doing that.
If they took upon themselves either from some initiation from you

or from some other source, the Department of Justice or otherwise, to
do that, it might be more in order.
Along that line, I would also tend to think that—I do not know

whether you are familiar with the Home Rule Act, Self-Determination
Act that was passed and enacted into law last December, but the court
system, more particularly Title XI of the District of Columbia Code,
the authority for revising, amending or altering that in any way
resides with the Congress and not with the local government. And I
think it raises questions before the committee. I think they will have to
take it up, when they consider this legislation, as to whether or not it
may be in the interests of the local court system to particularly sepa-
rate themselves in one way or another from the federal system.
The Presidthit, as you know—or may not know—under the provisions

of the Self-Determination Act still appoints judges here. He does it
on the basis of recommendations made to him. But he still appoints
them And the Congress still handles Title XI which relates to the
organization of the courts.
The financial situation in the District may be such that it may be

in their interest to maintain the court system largely in the future
under the umbrella of the federal government to the largest extent they
possibly can, and therefore you might want to give some consideration
with the local judiciary to determine whether or not it would be a
good idea, not just for purposes of the federal public defender
service but for looking to other problems that the local judiciary ma3i
have, as to whether or not it is in their interests as well as the federal
interest to dismantle a public defender system. That applies to both
courts and what that might imply in the future as it relates to future
funding and other matters that relate to the courts generally.
I just have one question about the Board of Trustees. I assume that

that there is no Board of Trustees in your other 26 federal jurisdic-
tions. They operate strictly through a committee of the court?
Mr. KIRKS. In the eight community defender organizations, there

are.
Mr. HoGAN. They operate under Board of Trustees?
Mr. KIRKS. Yes, sir.
Mr. HoGAN. Is there any indication here that there is any problem

with the Board of Trustees that has come to your attention as far
as their involvement in administrative problems vis-a-vis policy
determinations?
Mr. KIRKS. None that we are aware of, sir.
Mr. HoGAN. So that it probably is more an individual problem than

it is a—in other words, it is a problem involved with the individual
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members probably of the Board of Trustees and those who serve on
those Boards than it is with the concept of the Board of Trustees
itself.
Mr. KIRKS. Well, I am sure that the personalities of the trustees

could resolve the problem one way or another. If they are a harmonious
group that work well together you won't have any difficulty and if it
is to the contrary, then you run the risk of some difficulty.

DEFENDANTS REPRESENTED

Mr. HOGAN. Now, turning to the problem of raising the public
defender from 60 to 75 percent, do you happen to know—I would
imagine that there is—you have 75 percent in the Federal, under the
Federal Public Defender System.
Mr. KIRKS. Yes, sir.
Mr. HOGAN. Now, I would assume by and large that you have a

different problem in the Federal Public Defender agency than you do
in the State public defender agency, would you not agree?
In other words, in most jurisdictions you don't have a large bar

representation in some States who practice uniformly before the Fed-
eral courts whereas you have a substantially larger proportion of the
members of the bar practicing before the State, the State bar.
It would seem to me that accordingly, you might not want to institu-

tionalize so much the public defender system under a State-like orga-
nization as you might want to do it before a Federal court system.
And I wondered if you had any experience as it related to the State
agencies and its proportion of representation they have through public
defenders as it relates to the State agencies.

DEFENDER AGENCIES IN OTHER AREAS

Mr. KIRKS. May I attempt to answer your inquiry in this fashion?
We refer to the District of Columbia for certain purposes as the
equivalent of a State but its geographical concentration is such that
in other respects it is a city and its geographical boundaries are so
restricted that the problems that you are alluding to that might arise
under a State system where you have a large geographical area and a
large dispersion I think would be minimized if not eradicated entirely
so far as the District is concerned.
Where we have these agencies established now, they are, of course,

in large metropolitan areas because they have to have the potential
of 200 assignable cases annually before you can establish such an
agency, and if we could more closely parallel the District to one of
these metropolitan cities rather than comparing it to a large geograph-
ical area like the State of Texas, just to illustrate, I do not believe
we would anticipate any difficulty.
Mr. HOGAN. But what you are doing when you increase the burden

for the public defender agency, you are institutionalizing in effect the
defense of indigents with a public agency. You are increasing that.
You are taking that out of, in effect, the private sector. When the
1970 Act was before this committee, there was strong commentary and
testimony at that time that the breakout was about 60-40 and that
they thought generally in this community that the 60-40 split was
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about the way that it should go and that if you left 40 percent of it
with the private bar, that you then had a good balance and that you
did not have to have the total reliance on the public defender agency
as opposed to giving some experience and some participation by the
local bar and thus in effect cutting down the institutionalization, the
bureaucratization, I guess you call it, of the public defender in the
city. I wondered what the State experience was. For instance, how
does the State of Texas break out its public defender? Do they have
75 percent public defender or do they have some other ratio or do you
know?

, Mr. KIRKS. I'm sorry, sir. We do not have that information.
Mr. HOGAN. Thank you, sir. Thank you, Mr. Kirks.
Mr. FAIINTROY. Thank you, Mr. Kirks and Mr. Foley.
Mr. KIRKS. Thank you for the privilege of appearing before the

committee, Mr. Chairman.
Mr. FAUNTROY. Next we will call Judge Reilly and Judge Greene,

if you will please come and make your presentations together in what-
ever order you choose.

STATEMENT OF HON. GERALD D. REILLY, CHIEF JUDGE, D.C. COURT
OF APPEALS, ACCOMPANIED BY HON. HAROLD H. GREENE, CHIEF
JUDGE, D.C. SUPERIOR COURT

Mr. FAUNTROY. It is a real pleasure to have both of you before our
committee.
Judge REILLY. Thank you, Mr. Chairman and members of the

committee.
Pursuant to your kind invitation to comment on the two bills

respecting representation of indigent defendants now pending before
your subcommittee, I appear on behalf of the Joint Committee on
Judicial Administration to urge that H.R. 14376, which was drafted
by our Joint Committee, be favorably reported, and that action be
deferred on H.R. 14374, a more far-reaching proposal transmitted to
Congress by the Mayor-Commissioner.

NEED FOR LEGISLATION

The immediate need for authorization legislation to enable the D.C.
courts to function with an adequate method for providing representa-
tion to the indigent in criminal prosecutions is recognized by all.
The appropriations committees in both branches of Congress have

already completed hearings on the District of Columbia appropriation
bill, containing an item of $2,300,000 to enable the D.C. Court of
Appeals and the Superior Court to appoint counsel in cases where the
public Defender's staff is not available.
Unless authorization legislation is speedily enacted, the passage of

any appropriation for the fiscal year beginning July 1, 1974, is clouded
by the possibility of points of order being raised.

H.R. 14376

H.R. 14376, proposed by our Joint Committee,' essentially preserves
the status quo, yet provides the necessary authority. It leaves intact
the present Public Defender Service.

2 See p. 13, supra.

•
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What this bill does would be to repeal the provision in the Criminal
Justice Act which makes that statute applicable to cases in the District
courts (i.e., subsection (1) of 18 U.S.C. 3006A) and create in lieu
thereof a similar act covering only the District of Columbia Court of
Appeals and the Superior Court.
The enactment of H.R. 14376 would not be inconsistent with other

proposals and it would afford the time necessary to weigh difficult
issues and principles before a complete remodeling is undertaken. To
this end, Chief Judge Bazelon of the Federal circuit, in his capacity
as Chairman of the Federal Judicial Conference for the District of
Columbia Circuit has appointed a commission to study the problem of
the representation of indigents in the District and report to the Con-
ference as soon as possible. Pending a review of said report, the stop-
gap legislation proposed by our Joint Committee, namely H.R. 14376.
might well be enacted in order to avoid a point of order, in the event
that the House Appropriations Committee might present its bill dur-
ing the fiscal year.

ALTERNATE PROPOSALS

In drafting H.R. 14376, the Joint Committee on Judicial Adminis-
tratioi considered a number of alternative proposals. One proposal
would have made the Public Defender Service an agency serving the
District court system exclusively. Trustees of the Public Defender
Service objected, however, to being removed from criminal proceedings
in the U.S. District Court and the U.S. Court of Appeals.
Chief Judge Bazelon also stated that the Service should be avail-

able to both systems. Another proposal was to remove the Public De-
fender Service from court dependence entirely and to make it an inde-
pendent agency with authority to appoint and compensate private
attorneys in cases not defended by staff attorneys. Still another pro-
posal, H.R. 14374, which is before you today and is recommended by
the Mayor-Commissioner, would make the Public Defender Service an
agency under the control of the executive branch of the D.C. govern-
ment, with broad authority over the selection and payment of private
attorneys appointed to act as counsel.

STOPGAP LEGISLATION

It is true, of course, that our proposal, H.R. 14376, is something of
a stopgap measure, really offered just to meet the current emergency
in the need for having an authorization act when the appropriation
comes up. So our bill deliberately omitted any provisions changing
the structure or operation of the Public Defender Service established
by Chapter 22, Title II of the D.C. Code, for we were aware that the
pending D.C. budget estimate for the Service for fiscal 1975 had already
been formulated on this existing statutory framework.
We recognize that some revisions of the laws relating to the Public

Defender Service should eventually be considered by Congress. At
present, however, we feel there are so many conflicting views as to
what should be done in this respect, we believe that to include in the
authorization bill now controversial proposals on this subject might
result in postponing until the next fiscal year passage of this much
needea legislation.

35-284-74 3
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H.R. 14374

In referring to H.R. 14374, the Legal Defender bill, as being contro-

versial in contradistinction to H.R. 14376, the Joint Committee has

noted that H.R. 14374 contains such provisions as the following:
Section 3 provides that the seven-member board of trustees of the

new Service shall be appoined by the Mayor, subject to confirmation

by the D.C. Council.
At present, such appointments are made by the Mayor and the four

chief judges (U.S. Court of Appeals, U.S. District Court, D.C. Court

of Appeals, and Superior Court). The bill contains no wording which

keeps any of the present trustees of the Service, appointed under D.C.
Code 1973, subsection 2-2223, in office until their terms expire; nor,

I might add, in passing does this bill contain any provisions which

transfer the existing staff of the Public Defender's Office to the new
Legal Defender Service contemplated by that bill.

Section 4 provides that the board of trustees has the final responsi-

bility for establishing and placing in operation the plan for furnishing

representation for indigents. Under existing law, 18 U.S.C. 3006 (a) (1)
places this responsibility upon the Judicial Council of the D.C. Circuit

and the D.C. Court of Appeals.

AMENDMENT PROPOSED

A particularly troublesome problem in H.R. 14374 arises from sec-

tions 4 and 5 respecting persons for whom an attorney shall be ap-

pointed. Section 4(a) (1) specifies persons "charged with a felony,

misdemeanor, or petty offense for which a jury trial may be required."

Of course, there are many charges, not triable by a jury, which require

appointment of an attorney. Many of these charges are prosecuted by
the District of Columbia rather than the United States. At the present

time the Public Defender Service furnishes staff only in cases where

the United States Attorney is the prosecuting officer. The cases where
the Corporation Counsel of the District of 'Columbia is the prosecut-
ing officer up until now have been handled—this is indigent cases—
handled by private attorneys appointed under the Criminal Justice

Act.
Section 5 seems to recognize that fact when it requires the court to

advise a defendant of his right to appointed counsel "in all cases where

a person faces loss of liberty and the Constitution . . . requires the

appointment of counsel." That is the standard in the Argersinger Case
to which 'Chairman Fauntroy referred.
I draw this to the attention of the 'committee because Section 4 seems

to be inconsistent with Section 5.
In my prepared statement—I believe all members of the committee

have copies of it—I have commented upon some other drafting effects,
problems created by the bill reorganizing the Legal Defender Service,
so that I will refrain from elaborating on them now unless the com-

mittee has some questions, as I know you have a number of other wit-

nesses to hear. But a final and traditional reason for expeditious
enactment of H.R. 14176 'and deferring consideration now of any pro-
posals for complete overhaul of the Public Defender Service is the
timing. I have already made reference to the fact that the budget
estimate for the Defender Service for fiscal 1975 was submitted several
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months ago and it has been the subject of Appropriation Committee
hearings in both houses and is on the verge of being reported to the
Floor. This is equally true of the $2,300,000 item to pay private at-
torneys in 1975 which is pending in both Appropriations Committees
as an item in the D.C. Judicial System budget, not the D.C. Executive
budget as would be the case if this Legal Defender Service bill was
enacted.

Obviously, revised and supplemental budget estimates would have to
be presented to Congress for the coming fiscal year if Congress delays
action on our bill in order to consider major modifications of the Public
Defender system.
We are less than three weeks away from the start of a new fiscal

year. Congress eventually solved the problem of the exhaustion of
funds for indigent representation by including a sum sufficient to meet
the obligations incurred to lawyers in fiscal 1973 and 1974 in the Sup-
plemental Appropriation Act which was just signed last Friday, but,
if legislative action is delayed we foresee another crisis in the courts
next month over the uncertainty of whether the funds will be forth-
coming to those who have and are continuing to represent indigents
in criminal cases.
Thank you very much, Mr. Chairman and members of the committee.
Mr. FAUNTROY. Thank you so much, Chief Judge Reilly.
I think at this point I would like to have Chief Judge Greene make

his presentation and then if you will both remain for questions which
we may have, I would appreciate it.
Judge GREENE. Mr. Chairman, I have a prepared 
Mr. FAUNTROY. May I just also indicate that, of course, Judge

Reilly's statement in its entirety will be included in the record together
with his letter of May 13, 1974 to the Chairman.
[The full statement of Judge Reilly follows:]

STATEMENT OF GERARD D. REILLY, CHIEF JUDGE, DISTRICT OF COLUMBIA COURT
OF APPEALS

Mr. Chairman and members of the subcommittee, Pursuant to your kind invi-
tation to comment on the two bills respecting representation of indigent defend-
ants now pending before your subcommittee, I appear on behalf of the Joint Coin-.
mittee on Judicial Administration to urge that H.R. 14376, which was drafted by

d-our Joint Committee, be favorably reported, and that action be _deferre on H.R.
14374, a more far-reaching proposal transmitted to Congress by the Mayor-
Commissioner.

NEED FOR LEGISLATION

The immediate need for authorization legislation to enable the District of
Columbia courts to function with an adequate method for providing representa-
tion to the indigent in criminal prosecutions is recognized by all. The appropri-
ations committees in both branches of Congress have already completed hearings
on the District of Columbia appropriation bill, containing an item of $2,300,000
to enable the D.C. Court of Appeals and the Superior Court to appoint counsel
in cases where the Public Defender's staff is not available. Unless authorization
legislation is speedily enacted, the passage of any appropriation for the fiscal
year beginning July 1, 1974, is clouded by the possibility of points of order being
raised.

H.R. 14376

H.R. 14376, proposed by our Joint Committee,' essentially preserves the status
quo, yet provides the necessary authority. It leaves intact the present Public

1 See Chief Judge Reilly's letter to the chairman, dated April 19, 1974 at p. 13, supra.
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-Defender Service. This bill would repeal the provision in the Crim
inal Justice

Act which makes that statute applicable to cases in the District o
f Columbia

courts (i.e., subsection (1) of 18 U.S.C. 3006A) and create in lieu thereof
 a simi-

lar act covering only the District of Columbia Court of Appeals and the S
uperior

Court.
The enactment of H.R. 14376 would not be inconsistent with other prop

osals

and it would afford the time necessary to weigh difficult issues and pr
inciples

before a complete remodeling is undertaken. To this end, Chief Judge 
Bazelon

of the Federal circuit, as Chairman of the Federal Judicial Conference
 for the

District of Columbia Circuit has appointed a commission to study the prob
lem

of the representation of indigents in the District and report to the Co
nference as

soon as possible. Pending a review of said report, the stopgap legislation 
pro-

posed by our Joint Committee, H.R. 14376, should be enacted in order to avoi
d a

point of order, in the absence of authorizing legislation, during the considera
tion

of the appropriation request for fiscal 1975.

ALTERNATE PROPOSALS

In drafting H.R 14376, the Joint Committee on Judicial Administration con-

sidered a number of alternative proposals. One proposal would have made the

Public Defender Service an agency serving the District of Columbia court system

exclusively. Trustees of the Public Defender Service objected, however, to being

removed from criminal proceedings in the United States District Court and the

United States Court of Appeals. Chief Judge Bazelon also stated that the Service

should be available to both systems. Another proposal was to remove the Public

Defender Service from court dependence and to make it an independent agency

with authority to appoint and compensate private attorneys in cases not defended

by staff attorneys. Still another proposal, H.R. 14374, which is before you today

and is recommended by the Mayor-Commissioner, would make the Public Defender

Service an agency under the control of the executive branch of the District of

Columbia government, with broad authority over the selection and payment of

private attorneys appointed to act as counsel.

STOP-GAP LEGISLATION

It is title, of course, that our proposal, H.R. 14376, is something of a stopgap

measure. This bill deliberately omitted any provisions changing the structure

or operation of the Public Defender Service established by Chapter 22, Title 2

of the D.C. Code, for we were aware that the pending D.C. budget estimate for

the Service for fiscal 1975 had been formulated on this existing statutory frame-

work. We recognize that some revisions of the laws relating to the Public

Defender Service should eventually be considered by Congress. At present, how-

ever, there are so many conflicting views as to what should be done in this

respect, we believe that to include in the authorization bill controversial pro-

posals on this subject might result in postponing until the next fiscal year pasgage

of this much needed legislation.
H.R. 14374

In referring to H.R. 14374, the Legal Defender bill, as being controversial

in contradistinction to H.R. 14376, the Soint Committee has noted that H.R. 14374

contains such provisions as the following:
Section 3 provides that the seven-member board of trustees of the new Service

shall be appointed by the Mayor, subject to confirmation by the D.C. Council.

At present, such apriointments are made by the Mayor and the four chief judges

(U.S. Court of Appeals, U.S. District Court, D.C. Court of Appeals, and Superior
Court). The bill contains no wording which keeps any of the present trustees
of the Service, appointed under 'D.C. Code 1973, § 2-2223, in office until their
terms expire.

Section 4 provides that the board of trustees has the final responsibility for

establishing and placing in operation the plan for furnishing representation for
indigents. Under existing law, 18 U.S.C. 3006(a) (1) places this responsibility
upon the Judicial Council of the D.C. Circuit and the D.C. Court of Appeals.
The current function of the Defender (Service under D.C. Code 1973, § 2-2222(b)
is to "establish and coordinate the operation of [a] . . . system for appointment
of private attorneys . . ." This subsection is also incorporated in 'Section 4(d)
of the bill, so apparently Section 4(a) contemplates broader responsibilities.
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AMEN DMEN T PROPOSED

A particularly troublesome problem in H.R. 14374 arises from sections 4 and 5
respecting persons for whom an attorney shall be appointed. Section 4 (a ) (1)
specifies persons "charged with a felony, misdemeanor, or petty offense for which
a jury trial may be required." Of course, there are many charges, not triable by
a jury which require appointment of an attorney. Many of these charges are
prosecuted by the District of Columbia rather than the United States. Section 5
seems to recognize that fact when it requires the court to advise a defendant of
his right to appointed counsel "[i]n all cases where a person faces loss of liberty
and the Constitution . . . requires the appointment of counsel." In our opinion,
Section 4 is deficient and inconsistent with the Sixth Amendment to the extent
that some nonjury triable offenses require counsel.
The criminal provision at the end of section 4 seems unnecessary in light of

the local and national perjury laws and 18 U.S.C. § 1001. Moreover, it would
surely limit the use of those laws by making falsification under H.R. 14374 a
misdemeanor. Conceivably there may be cases where felony prosecution would
be warranted, but foreclosed by section 4.
The last sentence of section 5 is impossible to understand. It speaks of "dis-

cretionary" appointment of counsel. Yet section 4, save for erroneously omitting
nonjury prosecution, obviously must refer to "loss of liberty" cases where the
Constitution requires counsel. It is also not possible to know from a reading of
the bill what advice the court must furnish a defendant respecting "the manner
and procedures by which the appointed counsel may be obtained." In this con-
text, see and compare the last two lines of section 4(d).

SELECTION OF COUNSEL

While, under H.R. 14374, section 5, the courts appoint counsel for indigent
defendants, they are confined to a list of attorneys provided by the Service.
Compare section 4(d) with section 5, first sentence. This strange admixture of
executive and judicial power, with the executive controlling bar membership
available for appointment, is quite antithetical to the proper role of an independ-
ent judiciary and its responsibility for administration of criminal justice as well
as to the relationship of the courts and the bar. Standard 13.15 of the Report
of the National Advisory Commission on Criminal Justice Standards and Goals
relating to the Courts recommends that the judges should be able to retain the
right to add attorneys to the panels. After all, the judge is the first to perceive
relative ability.
The provision of section 6 relating to inability "to pay counsel whom [the

defendant] had retained" is confusing and probably unnecessary. If a retained
attorney is permitted by the court to withdraw and the defendant is then en-
titled to appointment of counsel, such is possible without this provision. If Its
intent is to permit appointment of earlier retained counsel, there Is a real pos-
sibility of abuse. Moreover, retained counsel may not be on a panel of attorneys
designated and approved by the Service under section 5.

COMPENSATION

As to compensation of appointed counsel, it seems clear under H.R. 14374 that
the courts, which are in a position to make some judgment respecting payment,
are to be removed from that function except in extended or complex cases. The
Service, which may have far less knowledge of the case than the trial judge,
seems to have absolute discretion under section 8 (d) to "fix the compensation or
reimbursement to be paid the attorney." Yet this provision is confusing when
one reads section 7 which mandates compensation "by the Service at a rate fixed
by the Board" not exceeding the hourly scale provided under the federal Criminal
Justice Act. This aspect of the bill is not acceptable for it confuses compensation
determination, fails to utilize an informed person, the judge, in arriving at that
determination, and has a real potential for allowing a systematic discrimination
in the payment of the District of Columbia attorneys over attorneys in like posi-
tion in other federal courts. To ensure against such unequal treatment, any new
defender system should be tied to the Criminal Justice Act level and system of
compensation. This, of course, would be consistent with congressional control over
District of Columbia fiscal affairs. In the present context, I believe the courts
should have final authority to appoint counsel and approve payment.



32

Another point relates to section 8 and the questionable policy of excluding

the courts from approving payment vouchers submitted by appointed attorneys.

Section 8 is captional "SERVICES OTHER THAN COUNSEL", yet the last
sentence of subsection (d) provides that the Service "shall fix the compen-
sation and reimbursement to be paid to the attorney." This provision is not only
confusing and inconsistent with the mandatory language of section 7(a), but
also misplaced in the bill as a part of section 8.

RECOMMENDED ACTION

A final additional reason for expeditious enactment of H.R. 14376 and deferring
consideration now of any proposals for a complete overhaul of the Public
Defender Service is timing. Reference has already been made to the fact that
the budget estimate for the Defender ,Service for fiscal 1975 was submitted several
months ago, has been the subject of Appropriation Committee hearings in both
houses, and is on the verge of being reported to the floor. This is also true of
the $2,300,000 item to pay private attorneys in 1975, which is pending in those
committees as an item in the budget of the D.C. judicial system, not the D.C.
executive budget. Obviously, revised and supplemental budget estimates would
have to be presented to Congress for the coming fiscal year if Congress delays
action on our bill in order to consider major modifications of the Public Defender
system.
We are less than three weeks away from the start of a new fiscal year.

Congress eventually solved the problem of the exhaustion of funds for indigent
representation by including a sum sufficient to meet the obligations incurred to
lawyers In fiscal year 1973 and 1974 in the ,Supplemental Appropriation Act
signed last Friday. But, if legislative action is delayed we forsee another crisis
in the courts next month over the uncertainty of whether funds will be forth-
coming to those who have and are continuing to represent indigents in criminal
cases.

DISTRICT OF COLUMBIA COURT OF APPEALS,
Washington, D.C., May 13, 1974.

Hon. CHARLES C. DIGGS, Jr.,
Chairman, Committee on the District of Columbia, Suite 1310, L-ongworth

Building, Washington, D.C.
DEAR MR. CHAIRMAN: On behalf of the Joint Committee on Judicial Admin-

istration in the District of Columbia, I appreciate this opportunity to comment
on H.R. 14374, entitled "A Bill to establish the District of Columbia Defender
Service, and for other purposes", now pending before your committee. A copy
of the bill was enclosed with your letter of April 26, 1974.
This bill, apparently precipitated by the refusal of the United States Judicial

Conference to include in its budget estimates to the appropriations committees
funds for paying counsel to indigent defendants in criminal cases, and the subse-
quent submission by the Mayor of a budget request for those purposes in the
D.C. appropriation act for fiscal, 1975, not only proposes new legislation (in lieu
of the Criminal Justice Act, 18 U.S.C. 3006A) to authorize such payments by
the District government, but also a complete reorganization of the structure,
functions and authority of the D.C. Public Defender Service established by
Chapter 22 of the D.C. Code. To accomplish this latter objective, it would repeal
Title III of the D.C. Court Reform and Criminal Procedure Act of 1970, 84 Stat.
473, and D.C. Code 1973, § 2-2201 through § 2-2210.

• In our opinion, this bill is a very controversial one. We respectfully suggest
that consideration of it by the committee should be postponed until after Con-
gressional action on H.R. 14376, which you were good enough to introduce upon
the recommendation of our Joint Committee. In submitting this latter bill for
consideration, we described it as a relatively noncontroversial measure which
leaves the present Public Defender Service untouched but provides statutory
authority to enable the District government to pay private counsel appointed by
the Superior Court and the D.C. Court of Appeals on the same scale and under
the same terms and conditions 'specified in the Federal Criminal Justice Act cur-
rently applicable to these local courts. If speedily enacted, it would preclude any
points of order being raised against the D.C. budget estimate, concerning which
the House and Senate appropriations subcommittees are holding hearings this
week.
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In referring to H.R. 14374, the Legal Defender bill, as being controversial hi
contradistinction to H.R. 14376, the Joint Committee has noted that H.R. 14734
contains such provisions as the following:

Section 3 provides that the seven-member board of trustees of the new Service
shall be appointed by the Mayor, subject to confirmation by the D.C. Council. At
present, such appointments are made by the Mayor and the four chief judges
(U.S. Court of Appeals, U.S. District Court, D.C. Court of Appeals, and Superior
Court). The bill contains no wording which keeps any of the present trustees
of the Service, appointed under D.C. Code 1973, § 2-2223, in office until their terms
expire.

Section 4 provides that the board of trustees has the final responsibility for
establishing and placing in operation the plan for furnishing representation for
indigents. 'Under existing law, 18 U.S.C. '3006(A)'(1) places this responsibility
upon the Judicial Council of the D.C. Circuit and the D.C. Court of Appeals. The
current function of the Defender Service under D.C. Code 1973, § 2-2222(b), is to
"establish and coordinate the operation of [a] . . . system for appointment of
private attorneys. . . ." This subsection is also incorporated in Section 4(d) of the
bill, so apparently Section 4(a) contemplates broader responsibilities.
Section 4(a) also greatly enlarges the various types of criminal proceedings

in which indigents may obtain representation under tts terms. At present, these
categories are limited to the seven enumerated in D.C. Code 1973, § 2-2222(a).

Section 4 (f ) vests the trustees with authority to set standards or criteria,
inter alia, for determining the financial ability of those seeking representation,
review of vouchers, eligibility of attorney panels, etc. Hitherto such responsibility
has been placed on the individual judges.

Section 5 grants the Service authority to select the panels of attorneys from
which individual counsel are appointed by the judges. Under the present plan,
each trial judge or the appellate court, as the case may be, has wide latitude
in making such selections, with the courts using the assistance of the Service in
drawing up the lists and keeping them up to date.

Section 7 fives the board of trustees authority to fix rates not in excess of the
hourly scales provided by the federal act, 18 U.S.C. 3006A (d). Under the present
plan, the printed forms of vouchers presented by individual counsel for their
services contemplate payments at the statutory scale for particular kinds of
proceedings, although the judge to whom the voucher is presented may reduce the
total if he views the claimed computation of time excessive.
These are only a few of the provisions of the bill which will give rise to

sharply divergent views among judges, court administrators, and members of the
bar. At the 'Federal Judicial Conference for this jurisdiction last month, a reso-
lution was passed authorizing the Chief Judge to appoint a committee to study
and report on the matter. Our own Joint 'Committee would be in a better position
to comment in detail upon all the provisions of H.R. 14374 when this report is
made and becomes available for study.

Faithfully yours,
GERARD D. REILLY,

Chairman, joint Committee on Judicial
Admk,istration in the District of Columbia.

Judge GREENE. Mr. Chairman, I have a prepared statement which I
furnished to the committee and with your permission I will not read
it but simply submit it for the record and just make some brief
remarks.
Mr. FAUNTROY. Without objection, so ordered.

COURT'S RECOMMENDATION

Judge GREENE. Mr. Chairman, I am in fundamental agreement with
the position taken by my colleague, Chief Judge Reilly. The issue, it
seems to me, before this committee, boils down to a question whether
interim legislation should be enacted to assure funding for legal
defense services for the fiscal year starting July 1 which would be
H.R. 14376, or whether the committee should undertake a more com-
prehensive review of legal defense services which is essentially the
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case with respect to H.R. 14371. We suggest, Mr. Chairman, that the
Committee recommend and the Congress enact, solely interim stop-gap
legislation.
The legislation submitted by the Mayor, H.R. 14374, raises many

controversial problems and I would—it seems to me that there is real
danger if the Congress would undertake at this late stage in the Con-
gressional session, and particularly at this late stage in the fiscal year,
there would be real danger that the emergency legislation, namely, the
legislation which will provide for funding for defense services, would
get lost in the discussion and in the controversy.
For example, Mr. Kirks mentioned the question of whether a sepa-

rate federal Public Defender Service should be created or whether a
single Public Defender Service should service both the local and fed-
eral courts. It seems to me that is not an easy question. It is a question
to which some thought should be given and on which there are many
differences of opinion.

BOARD OF TRUSTEES

Another question concerns the appointment of a board of trustees.
H.R. 14374 would permit the Mayor solely, exclusively, to appoint the
board of trustees of the Public Defender Service. On the other hand,
Chief Judge Bazelon has appointed a committee to study just that
question. As I understand Chief Judge Bazelon's position he would
prefer a board composed essentially of citizen members to appoint the
board. Chief Judge Reilly has taken the position which the Joint Com-
mittee endorsed at an earlier stage of these matters that the Joint Com-
mittee of the local courts ought to appoint the board of trustees of the
Public Defender Service.
Just these various positions, all of which could be argued with

considerable force and merit, would I think get us bogged down in
unnecessary problems at this stage.

BUDGET CONTROL

Another problem that exists is the question of the control of the
budget of the Public Defender Service and who would make payments
to the attorneys. As I understand the public defender position which
I am sure Mr. Lefstein will address himself to, it is their feeling that
the budget of the Public Defender Service ought to be under the sole
control of the Public Defender Service and ought not to be reviewed
either by the courts or by the Executive Branch of the District
Government.
I am quite certain that there are differences of opinion on that issue.
Also the Public Defender Service takes the position that payments

to attorneys ought to be made solely by the Public Defender rather
than by the judge who tried the case and who presumably was the
one who could evaluate the performance of the attorneys.
I do not mean to say that these matters ought to be resolved neces-

sarily in favor of having the courts appoint the board of trustees or
control the budget of this agency or make the determination what
payments ought to be made. Much of that is a rather disagreeable
chore so far as I am concerned. But I think just from an enumeration
of these problems it can be seen that they are difficult and that I think
their resolution would necessarily be somewhat time-consuming.
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H.R. 14376

We suggest for that reason that H.R. 14376 should be enacted. It
is really only interim legislation. It transfers in effect what had been
under the Administrative Office of the United States Courts and the
Judicial Conference of the United States to the Joint Committee on
Judicial Administration, the equivalent local body, the administration
of the existing program and then next gear the Congress, with the
assistance of others, can then address itself to the more far-reaching
problems and come up with a solution to those problems and set up
whatever public defender agency or broader agency seems desirable
at the time.

It is for that reason that we commend to the committee that it sup-
port H.R. 14376.
Mr. FAUNTROY. Thank you.
In your support of H.R. 14376, are you suggesting that within the

next fiscal year the controversial problems that you have raised could
possibly be worked out and a permanent piece of legislation be recom-
mended to the committee?
Judge GREENE. Yes, indeed, sir.

ATTORNEY'S FEES

Mr. FAUNTROY. Do I understand from your reference to the ques-
tion of who shall control the budget that the present system is that
judges evaluate the performance of the court appointed defendant,
decide how much he is worth?
Judge GREENE. Well, the way it works is that the court appointed

attorney under the system which was established initially by the
Administrative Office of the U.S. Courts submits a voucher in which
he lists the time he spent both out of court and in court. Under the
present statute the attorney's compensated, $20 per hour for time
spent out of court, $30 for time spent in court, and that voucher is then
submitted to the judge who tried the case.
We actually require more detail than the Administrative Office of

the U.S. Courts does, but on the basis of that submission and on the
basis of what the judge knows of what happened at the trial he then
approves or in some cases reduces the amount that is requested.
Mr. FAUNTROY. Did you ever have to go to court on that matter?
Judge GREENE. Not yet.
Mr. FAUNTROY. Counsel?
Mr. LEE. I would like to pursue, Judge Greene, that line of ques-

tioning which Mr. Fauntroy initiated with you. Sam Dash, testifying
before the Senate, indicated to the Senate that for the judges to set
these fees in effect was to—I certainly do not have his testimony before
us, so I cannot allude exactly to what he said.
Judge GREENE. I read his testimony.
Mr. LEE. But he alluded to the standards in the American Bar

Association Criminal Justice Standards, saying in effect it was
inappropriate.
I frankly have not been able to find that in the standards. Mr.

Fauntroy alluded to the question of whether or not judges would be
taken to court. I am not sure whether they would take you, for one
problem.
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Which court do we go to and with which judge would we try this
and who pays for that?
I am a little bothered and I just wonder whether or not some of the

horrors that Professor Dash related before the other committee have
a degree of validity before them. Perhaps it should not be put to you
in those terms, but I do not know any other way to phrase the question.
Judge GREENE. Well, my first answer would be that this is again a

matter which should be deferred until next year, that it is too difficult
to resolve at this particular time. The other answer would be that
there are problems both ways. Conceivably, theoretically, Professor
Dash's concern might be justified. I suppose it could be said that a
judge might—which I guess is what he is contemplating—a judge
might penalize an 'attorney for particularly vigorous advocacy by

icutting the voucher he has submitted. I really do not believe it s in
practice a particularly significant problem. But there is also a problem
the other way. The Public Defender Service, if they were to fix the
fees, would be under, the greater handicap that he would not know
anything about what happened. They were not there at the trial, didn't
know how long it took, didn't know what kind of representation was
given and so they would be operating under some sort of handicap.
I think it is a matter to which one could address himself at some length.
Mr. LEE. Which handicap you want to accept?' Is that 
Judge GREENE. I beg your pardon?
Mr. LEE. Which set of handicaps you wish to accept; is that the

choice?
Judge GREENE. Well, perhaps there is a compromise solution. I don't

know. Of course, one problem we have is that Congress appropriates
only a relatively limited amount and we have to live within that
amount. And if reductions are made, it is because we have to live
within the amount the Congress in its wisdom wishes to appropriate.
And who can best make that determination is something which I am
not particularly advocating at this point, but I think there are prob-
lems with Mr. Dash's suggestion which I think one has to consider
before just accepting it as given.
Mr. LEE. Let me just ask one additional question along that line.

Is it possible within the system now, if we were to follow your sugges.
tion in adopting this legislation, that prior to any attorney's fees being
cut that there would be some review by another member of the bench
somewhere who might perhaps have more objectivity, if I may use
that word? I have not—let me make it clear I have not had any infor-
mation sent to us that any judge in the Superior Court has done any-
thing along this line. We have not heard anything like that to the best
of my knowledge. So we are not suggesting that anything over there
is going on that is not proper but the question has been raised on the
Senate side and I felt the obligation to pursue that.
Judge GREENE. To some extent we are doing that now. In all in-

stances where there is no trial, where the case is disposed of by either
guilty plea or dismissal, all of the vouchers go to a single judge for
that—who is assigned for that purpose for that particular month. So
to some extent—and, of course, a great number, a great proportion are
disnosed of short of trial.
To that extent the problem you raised has been taken care of. We

have not done that with the cases disposed of by trial simply for the
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practical reason that it is difficult for someone who was not there to
make an evaluation.

i iNow, I suppose t s possible to set up a system of reviews but because
the contemplation is that vouchers are cut too much and that a review
body should be appointed to increase them, if there are going to be
many such increases in compensation, I suppose we would have to
have some indication that the Congress is willing to pay for them.

FEE SCHEDULE

Mr. LEE. Without suggesting that minimum fee schedules are good
or bad, has the court attempted to construct something that might
resemble a minimum fee schedule that an attorney may look at and
a sum that a reasonably competent attorney doing the following kinds
of tasks can be expected to be compensated the following sums based
upon the remaining balances you have?
Judge GREENE. No. We have strictly followed the Criminal Justice

Act which provides for fees to be set on the basis of time spent.
Mr. LEE. What I am suggesting is that whether or not it is possible

to construct that—in certain kinds of cases one might spend X amount
of dollars and others 2—X and others something minus X.
Judge GREENE. We have considered that and again that is a problem

that raises difficulties one way or the other. One person might handle
a preliminary hearing in •a felony case and be there for 5 minutes
and make—do a perfunctory job and someone else might be very
conscientious and interview a number of witnesses and call a number
of witnesses for his side and spend several hours, and if you had a
fixed fee schedule, they would both be compensated at the same rate.
On the other hand, if you have an hourly rate you run into the diffi-

culty that you suggest; namely, that perhaps some would not be com-
pensated adequately.
As I say, these are not easy questions and we have addressed our-

selves to them from time to time with some depth, in some depth, but
I cannot say that here testifying in five minutes I would be able to
come up with a solution that would be appropriate. The Judicial Con-
ference of the United States and the Congress in adopting the Crimi-
nal Justice Act felt that an hourly rate of compensation was a better
method than a method based on the type of proceeding that was
involved.

ATTORNEY'S QUALIFICATIONS

Mr. LEE. Let me just ask you one additional question. Is there any
effort in the appointment of counsel, particularly in cases, to assure
that the counsel who is appointed for trial is able and competent to
pursue and is willing to pursue the issue through appeal here in the
District?.
Judge GREENE. Perhaps Chief Judge Reilly had better answer that.
Judge REILLY. Well, the practice of our Court, contrary to that of

some other appellate courts, is to ask trial counsel, designated trial
counsel, and appellate counsel also. Now, there are occasional cases
where the client and the counsel had a falling out, so once in a while
if the client wants another counsel on appeal we generally allow the
first counsel to withdraw.
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The reason we do that is that one of the things that is a very expen-
sive item in the Criminal Justice Act is the transcript item and exhibits.
Mr. LEE. That is precisely the reason I asked the question.

ATTORNEY'S FEES

Judge REILLY. And if you appoint a new counsel, instead of just ask-
ing for a fragment of the transcript for the point that he raises an
appeal on, he is likely to ask that the stenographer transcribe every-
thing, the voir dire, the opening remarks to the jury on both sides,
and the summation as well as all the instructions, so a great deal of
surplus material is in there.
Now, so far as the fear that Mr. Dash expressed of particular judges

retaliating against counsel or unduly underrating their performance,
actually what the Judges do is more or less of an auditing function.
The statute which gives them a rate of pay for so many hours in

court and a slighter rate of pay for hours outside the court and the
appellate court knows how long the lawyer had to wait in court that
day for his case to be called on the calendar. So we can verify that.
Now, of course, in appellate cases most of the charge comes from

-work done outside on briefs but occasionally if you get a brief of 10
pages you know that the average cost of appeal including even the
'completion on the average runs only around $400 and on a case with
just one issue raised on appeal and a ten-page brief you get a bill for a
thousand dollars or more, kind of an auditing function, and you try
to perhaps cut that down so it is within the dimensions of the average
case. But it is not done because you think one lawyer is better than
another. It is simply done in order to insure a fair amount of
uniformity.
Mr. LEE. Let me again emphasize, Judge Reilly, no one was suggest-

ing that anyone in the District Court has done that. It really was
raised in the committee hearing because we wanted to pursue that line
just to assure ourselves that in fact this is not a problem or if it is a
problem, how to resolve the potential problem.
Mr. Chairman, I have no further questions.
Mr. FAIINTROY. Counsel.
Mr. HOGAN. Thank you, Mr. Chairman.

EMERGENCY LEGISLATION

Judge Reilly and Judge Greene, I think that by and large the major-
ity of the minority members of this committee would agree with me
that there is some urgency about this matter and probably the best
thing to do is to move as swiftly as possible in coming up with some-
thing that is non-controversial at the earliest date possible.

It is my understanding that the D.C. Appropriations Subcom-
mittee has a markup scheduled for Monday and I think that if there is
much controversy raised on a bill such as this it will encounter con-
siderable trouble whether it reaches the floor on the 24th or even in
July.

DEFENDANTS REPRESENTED

Are you satisfied that the 60-70 breakout as far as public defender
can go over until the next Congress so that that matter could be ironed
out?
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Judge RMELLY. Yes. There seems to be an assumption in the bill that
the Public Defender Office does not have any function with regard to
the use of private attorneys. That is not so. Under the existing Act
they have a coordinating function now.
Mr. HOGAN. Investigating 
Judge REILLY. And their staff is such that the 60 percent statutory

limitation is rather academic. I think the appropriations are such that
they handle more in the neighborhood of 20 or 25 percent of the cases.
And they actually prepare the panels—judges can add to them, but by
and large since I have been on the District of Columbia Court of
Appeals, which has been 4 years, I would say that in 90 percent of the
cases the lawyer that is selected on appeal, not trial counsel, is selected
from a panel of names which has been developed by the Public De-
fender Service. I believe they have one panel for the Federal CircuitCourt, another for us, and so those are the names that we select from.
Mr. HOGAN. Well, if the the members go to the Floor, certainly they

could say with the—as far as H.R. 14376 is concerned, that the pro-cedures both appointive—and the procedures for payment is virtually
the same if not identically the same as it is in the U.S. Court systemand that what would be—what the Congress in effect would be doingis to lay on the court system an existing procedure which is now underthe—principally under the U.S. Court system.
Judge REILLY. Right.
Mr. HOGAN. It would be adapting that to the local court system.
Judge REILLY. Right. The only real change that would occur at allis that instead of Mr. Kirk's office, and of course we did not want thatbut that was their action 
Mr. HOGAN. The Joint Committee would be handling it.
Judge REILLY. Yes. That Mr. Kirks' office, instead of being responsi-ble for auditing the vouchers approved by the judges and drawing thechecks and upping the amount if the voucher is insufficient, that wouldwould be done by executive officers and local courts and fiscal officersfor the District of Columbia.

AGENCY JURISDICTION

Mr. HOGAN. And you see no problem continuing with the local publicdefender system, both the federal and local court system, until suchtime as you can work out some other system if in fact you want to dothis.
Judge REILLY. Yes. I see no objection to that at all. We did thinkoriginally that it would be better if the Public Defender Service han-dled only cases in the Superior Court and the D.C. Court of Appealsbut I think our Joint Committee was impressed by the argument ofJudge Bazelon that since the United States Attorney frequently wherethere are overlaps in the Federal Criminal Court and D.C. CriminalCourt, kind of decides which kind of an indictment to proceed under,that to kind of match that, the Public Defender Office ought to beable to furnish counsel if the judges so requested in the federal courtsas well as in our local courts.
Mr. HOGAN. If I understand correctly, you would at this time opposethe establishing the separate budget for the—independent budget forthe Public Defender system which I gather is going to be their latertestimony.
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Judge REILLY. I have great hesitation about doing that and I think
quite a number of the trial lawyers in the Bar that have been serving
These cases would be disturbed by that, too.
Mr. HOGAN. Thank you, Mr. 'Chairman.
Mr. FAUNTROY. 'Counsel?

STOP-GAP LEGISLATION

Mr. FREEMAN. You both referred to stop-gap legislation your pro-
posed bill being stop-gap legislation. Is there any kind of stop-gap
legislation we could consider short of your bill, 'basically what is known
as a onv liner, quick authorization? Would that do the job that you
want done and then turn it over to this committee and Congress to
analyze the complexities of the situation next year?
Judge GREENE. I really do not know how you can do that. We

thought of that but I really do not know how you can do that because
there are a certain number of just mechanical logistical kinds of prob-
lems that need to be taken care of that a one line type legislation can-
not do. Who is to—for example, who is to be appointed? Who is to
supervise and submit the budget ? And all of those really relatively
minor things that are not a controversy.
'This is really a one line legislation except that it spells out the kind

of things that—except it is five pages because it takes five pages to
transfer what, is now being done by the Administrative Office of the
U.S. Courts to the Joint Committee and its staff. It may look like
five pages, but it is really only a one-liner.
Mr. HOGAN. Housekeeping.
Judge 'GREENE. I am afraid lawyers 'and judges find very great diffi-

culty in writing only one line.
Mr. HOGAN. It is a housekeeping one-liner, I gather, for conformity.

FUNDING FOR COUNSEL FOR INDIGENTS

Mr. FAUNTROY. I have just one question which occurred to me earlier
and I reserved it to this time and that is I am concerned about the
-bottom line difference in terms of appropriations that might follow
from the two authorizations which 'are before us. Is there a difference
in your judgment?
Judge REILLY. Well, I doubt if H.R. 14374 should be enacted, these

two appropriation items which are about to be considered in the
markup in the Appropriations 'Committee would be archaic. For ex-
ample, in the Public Defender Service bill in H.R. 14374, since that
•contemplates the Public Defender Service would also represent cases
prosecuted by the District 'Corporation 'Counsel, the caseload would be
tremendously increased and the 
Mr. FAUNTROY. And Corporation Counsel's load would be thereby

decreased, wouldn't it?
Judge REILLY. No, no.
'Corporation Counsel's load would remain the same. He would con-

tinue to prosecute. But you see, the present budget estimate for the
Public Defender Service is based on the premise that they will appear
only in cases where the United States Attorney is the prosecutor. All
private attorneys—I mean all defense attorneys now in cases brought
by the Corporation Counsel's Office, 'and that includes juvenile cases
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violl as all cases which are a serious breach of the city ordinances,
if there is an indigent involved, he is defended by a private attorney,
not a public attorney.
Mr. FAUNTROY. What is the extent of the public defender funds

you are protecting by H.R. 14376?
Judge GREENE. Presently there are two different appropriations, one

for the Criminal Justice Act appropriation which is in the nature of
$2.3 million, and there is a separate Public Defender Service appro-
priation which I believe is around $1.7 million..
Now H.R. 14374 would establish a District Defender Service which

would lake over all of these functions and I really do not know, I
could not answer what the magnitude of the 'appropriation of this
new service would be.
Mr. FAUNTROY. But you can tell me what the magnitude of the func-

tions protected under H.R. 14376 
Judge GREENE. They would be the same funds that—the Public

Defender would receive the same funds, I 'assume, that he received
last year and the Criminal Justice Act appropriation which would be
for the compensation of private attorney, at least our request to the
Congress is $2.3 million which is adequate to carry out that function.
Mr. FAUNTROY. Is it your view that without legislation, this legis-

lation passed, you would not have access to the 2.3?
Judge GREENE. That is correct. It would seem to me, although I am

certainly not an expert on the House rules, my understanding is that
if this legislation does not pass, the appropriation request that we have
made for $2.3 million would be subject to a point of order. •
Mr. FAUNTROY. Thank you.
Judge GREENE. Thank you very much, Mr. Chairman.
Mr. FAUNTROY. Thank you for your expert testimony on the bill

before us.
[The judge's statement in full follows:]

STATEMENT OF CHIEF JUDGE HAROLD H. GREENE, D.C. SUPERIOR COURT

Mr. Chairman, I am very pleased to be here today to testify before the Sub-
committee concerning the enactment of legislative authorization for a local
Criminal Justice Act for the District of Columbia.

FUNDING FOR COUNSEL FOR INDIGENTS

As you are well aware, since 1966 the federal 'Criminal Justice Act has been
applicable in the local courts of the District of Columbia. However, with ;the
passage of the Court Reorganization legislation the Judicial Conference of the
United States took the position that further funding for this program should
come from the budget of the 'District of Columbia rather than from the budget
of the Federal Judiciary. The City Government, on the other hand, responded that
the Criminal Justice Act was, by its terms, applicable to the District of Columbia
Court System and that there was no authority on which to rest a separate
'appropriation request for funds to compensate counsel appointed to represent
indigent defendants in the District of Columbia.
As you know, Mr. Chairman, the controversy over the source of funding for

our program for the compensation of counsel for indigent defendants has raged
for more than two years, culminating recently in the refusal of those attorneys
who have normally accepted appointments under the Criminal Justice Act to
take further appointments until the funding uncertainty was resolved. During
the period when the lawyers on whom we have relied in the past to represent
indigent defendants were not accepting appointments the Superior Court ordered
members of the Bar at large to appear at the court and represent indigent
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defendants, but this system resulted in lengthy delays and seriously threatened

the continuation of the court's record of expeditious handling of all cases.

H.R. 14376

There are two bills pending before the Subcommittee cGncerning defense services
in the District of Columbia. One of these, H.R. 14376, was developed by the Joint
Committee on Judicial Administration and was introduced, at our request, by
Congressman Charles Diggs, the Chairman of this committee. I support the enact-
ment of this bill. In drafting the proposed legislation the Joint Committee con-
sidered thoroughly the defense needs of the local court system of the District of
Columbia and the unique status of this city with its local and national com-
ponents. The Joint Committee drafted a bill which requires the development by
the Committee of a plan for furnishing representation to indigents, and which
assures that the cost of such representation will not exceed the cost of similar
representation in the federal courts. Moreover, the total cost of compensation to
private attorneys for the representation of indigents may not exceed the amount
appropriated for the prosecution of such individuals. This legislation is a straight-
forward effort to authorize the establishment of a local Criminal Justice Act and
to insure that that Act will operate with the same high standards which are in
effect in the federal CJA program.

H.R. 14374

H.R. 14374, which was developed by the Executive Branch of the District of
Columbia Government, is a much broader bill than that suggested by the Joint
Committee on Judicial Administration. This bill would create a District of Co-
lumbia Defender !Service which would incorporate the present functions of the
Public Defender Service of the District of Columbia as well as having control
over the operation of the plan whereby private attorneys were appointed to repre-
sent indigent defendants. The service would be governed by a seven member board
of trustees appointed by the Commissioner.
Mr. Chairman, the Public Defender Service of the District of Columbia is a

highly competent and professional defender organization, in my opinion one of
the best such organizations in the Nation. The combination of the Public Defender
Service and the Criminal Justice Act system has provided the local court system
here with defense services of a high caliber, and the existence of such services is,
in large part, responsible for the success our court system has enjoyed in dealing
fairly and expeditiously with criminal cases while avoiding the build up of serious
backlogs and delays. I by no means suggest that the system now in operation
is a perfect one, there are undoubtedly many respects in which it can be im-
proved. I do strongly suggest, however, that no wholesale revision of the present
system ought be undertaken without a thorough study of the system and without
thorough consideration of the effects of any proposed change. I do not believe
that the suggested revision contained in H.R. 14374 has been the result of the
kind of dispassionate and thoughtful study which I suggest, and on that ground
alone I must oppose its enactment.

NEED FOR LEGISLATION

The immediate and pressing need is for legislation to authorize the appropri-
ation of funds in the District of Columbia budget to compensate counsel appointed
to represent indigent defendants. If that legislation is not enacted prior to the
end of this fiscal year, we will again be faced with the kind of crisis situation
we were in earlier this Spring when there were no funds available to pay
appointed counsel. I suggest that the need to pass authorizing legislation is
urgent and that such legislation should assure that the high standards of the
federal Criminal Justice Act program will be continued in the local operation.
There is no urgent need to restructure the Public Defender Service in this city
and I believe that an attempt to hurry through legislation to change the service
may well lead to problems far more serious than any which now exist. I suggest,
therefore, that H.R. 14376 be enacted and that in the next year or two studies be
undertaken to determine whether sweeping changes in the system of providing
defense services in the District of Columbia ought be undertaken.
I will be happy to attempt to answer any questions you may have.

Mr. FAUNTROY. We call now the Corporation Counsel.
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As Mr. Murphy and Mr. Robinson come forward, I want to submit
now for the record a position stated by the Mayor-Commissioner on
H.R. 14376. H.R. 14374 is the Commissioner's bill.
[The report on H.R. 14376 follows:]

GOVERNMENT OF THE DISTRICT OF COLUMBIA,
Washington, D.C., June 13, 1974.

Hon. CHARLES C. DIGGS, Jr.,
Chairman, Committee on the District of Columbia,
U.S. House of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN: The Government of the District of Columbia has for

report H.R. 14376, a bill "To authorize in the District of Columbia a plan pro-
viding for the representation of defendants who are financially unable to obtain
an adequate defense in criminal cases in the courts of the District of Columbia,
and for other purposes", which may be cited as the "District of Columbia Crimi-
nal Justice Act."
H.R. 14376 would amend Title 11 of the District of Columbia Code by adding

thereto a new chapter 26 entitled "Representation of Indigents in Criminal
Cases". The proposed section 11-2601 of the new chapter would vest in the Joint
Committee on Judicial Administration, established pursuant to section 11-1701
of the D.C. Code, total responsibility for placing in operation a plan for furnish-
ing representation before the Superior Court of the District of Columbia and
the District of Columbia Court of Appeals to persons who are financially unable
to retain counsel in specified criminal cases and proceedings involving generally
the potential loss of one's liberty. The plan would include counsel and investi-
gative, expert, and other services, and would include the use of private attorneys,
attorneys furnished by the existing Public Defender Service, and attorneys and
students participating in clinical programs.
Under the proposed section 11-2602 of the D.C. Code, the selection of attorneys

to furnish representation would be made from panels of attorneys designated or
approved by the local courts. The new section 11-2604 would provide compensa-
tion to attorneys appointed under the plan at a rate fixed by the Joint Commit-
tee on Judicial Administration. The hourly rate of compensation and the maximum
amount of compensation to be paid an appointed attorney would be established
at a rate and in amounts not in excess of those set forth in section 3006A (d) of
title 18, United States Code (Criminal Justice Act) for corresponding kinds of
eases or proceedings.
The proposed section 11-2607 would authorize the Joint Committee on Judicial

Administration to annually prepare and submit to the Commissioner, in accord-
ance with existing procedures, an estimate of the amount needed to compensate
private attorneys for furnishing representation in matters to which they are
appointed. The proposed section 11-2608 authorizes appropriations to administer
the bill and provides that disbursements to persons entitled to payments from
such appropriations will be made by the executive officer of the local courts.

Section 3 of H.R. 14376 repeals section 1(c) of the Act of October 14, 1970,
which made applicable in the District of Columbia the provisions of the Criminal
Justice Act of 1964. Section 4 of the bill provides an effective date at the end of
thirty days following its enactment.
On April 23, 1974 the District Government submitted to the Congress a proposed

"District of Columbia Defender Services Act", which has been introduced in the
House of Representatives as H.R. 14374. While H.R. 14374 and H.R. 14376 are
similar in objective—to insure that defendants and respondents who are finan-
cially unable to obtain an adequate defense in criminal cases and proceedings
before the courts of the District of Columbia are provided representation—they
differ materially in the method of providing such representation. H.R. 14374
would, inter alia, establish a District of Columbia Defender Service to combine
in a single agency, acting under an independent Board of Trustees, the existing;
private attorney and Public Defender Service programs: authorize representa-
tion of indigent defendants before the Federal courts of the District of Columbia
on a reimbursable basis; and unify the functions of planning, selection of attor-
ney panels, preparation of budgets, payment of compensation to private attorneys,
and administration in an independent agency of the District Government.
We believe that H.R. 14374 offers the most beneficial and effective means of

providing adequate legal representation for persons financially unable to retain
counsel in that it would involve more continuity and less disruption in the admin-

35-284 74 4
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istration of existing private and public defender service 
programs; permit to

a greater degree the independence and objectivity of app
ointed counsel; and

preserve the necessary authority of the Commissioner and the
 Council over the

budgetary processes of the District of Columbia. In connecti
on with the prep-

aration of a budget for the plan which would be authorized u
nder H.R. 14376,

we must point out that annual estimates of the expenditures 
and appropriations

needed to furnish representation by private attorneys would be 
developed by the

Joint Committee on Judicial Adimnistration in conformity with 
the provisions

of section 11-1743 of the D.C. Code. This means that all such 
estimates would

be forwarded to the Office of Management and Budget withou
t revision by the

District Government and would be included in the District's budget 
submission

by the President to the Congress without revision, but subject to t
heir respective

recommendations. In providing four specific factors to be considered 
in develop-

ing cost estimates for furnishing representation by private attorney
s, the pro-

posed section 11-2607 of H.R. 14376 precludes inclusion of other 
considerations

in the formulation of the budget. For instance, this section would rela
te the aver-

age cost-per-case experiences in all Federal courts to estimates for 
the local

courts of the District. The formula method proposed in this section 
isolates the

budget estimate from other program and financial consideraions whi
ch the Dis-

trict must take into account in the preparation of an overall budget an
d is not

desirable.
Enactment of H.R. 14376 would result in a cost to the District of Columbia

 of

approximately $2.3 million in fiscal year 1975.
For the reasons set forth herein and for the further reasons expressed in 

our

letter of transmittal of April 23, 1974, the District Government recomm
ends

against the enactment of H.R. 14376 and urges in lieu thereof the favorable con
-

sideration and enactment of H.R. 14374.
Sincerely yours,

WALTER E. WASHINGTON,
Mayor-Commissioner.

STATEMENT OF C. FRANCIS MURPHY, D.C. CORPORATION COUNSEL,

ACCOMPANIED BY WILLIAM ROBINSON, ASSISTANT CORPORATION

COUNSEL

Mr. MURPHY. Good morning, Mr. Chairman.
I have with me Mr. Robinson of my office.
Mr. Chairman, I have prepared and presented to the committee a

prepared statement and with your permission I would submit that
for the record and just summarize briefly what our position is.
Mr. FAITNTROY. All right.

DISTRICT RECOMMENDS

Mr. MURPHY. We recommend the creation of an independent agency
which would consolidate both Public Defender Services and private
attorney services in the area of representation of indigent defendants.
We think from an organizational point of view that this is the proper

approach in this area. We think from a budget point of view that the
budget for both of these services, both public and private, should be
generated in one agency, and we further feel that this approach is
along the lines of the recommendations made by the National Advisory
Committee on Criminal Justice, Standards and Goals and the stand-
ards supported by the American Bar Association.

STOP-GAP LEGISLATION

We recognize that the committee or the Congress may not wish at
this time to change the existing structure as radically as we propose.
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And we would suggest that if the Congress would be inclined to enact
an interim or stop-gap type measure, it would enact a measure that
would in effect recognize the existing plan that is in effect, authorize
the funding for the District's costs which are presently not funded
from—will not be funded by federal resources, and authorize the
administration functions previously performed by the Administrative
Office to be performed either by the Public Defender Service or by the
Administrative Officer within the Superior Court system.
Also recognizing the Congress may be -inclined to enact the recom-

mendation that the Joint Committee has made we would suggest in
that respect that if the Congress is so inclined 

made,
there be a specific

provision that the city Council could later after July of—January of
next year, enact a measure if it so chose which might be along the lines
we suggest or if they were not inclined to do so, could leave intact the
recommendations presently made by the judges. And in that respect
I would suggest that if the—if that is to, be the bill, that it be specifi-
cally provided that the Council could later provide a different system.
Otherwise, it would necessitate action by the Congress because the
Council would be without authority, to amend what would be a part of
Title XI by the time January 1, 1975, rolls around. And further, we
would strongly suggest that the budgeting of this program, no matter
where it rests, is subject to the ordinary budget process of the District
and not be considered a part of the budget of the courts. I mean not be
processed in the same manner as the budget of the courts.
Mr. FAUNTROY. Thank you, Mr. Murphy. That is very clear testi-

mony.
Let me, for purposes of emphasis, review what you have now said

to us in light of the eloquence of the presentation of the Chief Judges,
and the response of counsel for the Minority, that perhaps that formu-
lation is one which is certainly to the liking of the Minority members
of the Committee.

AMENDMENTS PROPOSED

You would suggest that if we are going to lean that way, we include
two things: First, that a specific authorization be given the City
Council to implement following the Home Rule Government the kinds
of provisions suggested in H.R. 14374 and that the budget for the courts
as provided under H.R. 14376 would become the rightful subject of the
Mayor-City Council process and not that of an appropriations process
in the Congress.
That is not really what you are saying. They could become the right-

ful subjects of the Mayor-City Counsel and not that of the Judiciary
Branch.
Mr. MURPHY. Exactly.
Mr. FAUNTROY. I see. Well, you have made yourself very clear, and

I am sorry the Judge stepped out for some water. I would like to get
his reaction to that. In the absence of that, I will yield to counsel at
this time.
Mr. LEE. Thank you, Mr. Chairman.

BOARD OF TRUSTEES

Mr. Murphy, there are a couple of questions I would like to pursue
with you. What is the rationale of the City Government in suggesting
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That all the trustees be appointed by the Mayor with the advice and
consent of the city Council and apparently without reference to Ju-
diciary or the Chief Judge 
Mr. MURPHY. The central thrust of our proposal is that the Defender

Service be separated to the extent possible from the Judiciary and that
it would be appropriate that the Mayor, with the advice and consent
of the Council, would make the appointments to this particular board.
Mr. LEE. There is no reference to the Bar Association either in the

appointments of these trustees. Is that 
Mr. MURPHY. No.
Mr. LEE [continuing]. Also in line with some particular formulation

of thought? .
Mr. MURPHY. Well, we would certainly be open to consideration of

adding other organizations in there in an amendatory capacity, or
whatever, but it would be a natural thing that the Mayor would consult
with the local Bar Associations in this area. But as a matter of legisla-
tion, to me it would be perfectly appropriate just to lodge that power
in the Mayor with the proviso that the appointment would have to be
approved by the City Council.

FUNDS FOR ATTORNEYS

Mr. LEE. One other questions, Mr. Murphy. What assurance is the
City Government prepared or able to provide that when the question-
ing comes up, when the budget crunch comes, that funds will be there
to supply and pay for counsel if it is removed from the purview of the
Judiciary budget? That was one of the considerations raised at great
length by Judge Nibbicker on the Senate side when he testified stating
the fact that this was embodied under Title XL save the funds, protect
the moneys from all those who were coming—I would like to pursue
that line of thought with you. How valid is Judge Nibbicker's concern?
Mr. MURPHY. If I understand what you are saying, he would say you

get some additional assurance of appropriations if you keep it within
the Judicial.
Mr. LEE. You would not have additional assurances of appropria-

tions?
Mr. MURPHY. You would have assurance that the requests were made,

that that $2.3 million were needed, would be asked for.
Mr. LEE. The city has budgeted $2.3 million. It is in our present

budget. This is the estimate of what the needs of this program will be.
Maybe I am phrasing the question incorrectly. Maybe the way I

should phrase it is in terms of priorities.
Mr. LEE. Are we assured this will have a high enough priority in the

city's scheme of things?
Mr. MURPHY. Oh, I am sure of that.
It is obviously something that is required by the Constitution. Once

you develop a fair plan of compensation for attorneys, and obviously I
believe attorneys should be compensated, as a general proposition, not
from a percentage point of view, but there may well be areas that the
public should not be required to pay compensation to attorneys for,
that attorneys should still fill the role of free representation.
Mr. LEE. Can you list some of those?
Mr. MURPHY. I think it is some of the minor offenses. I do not see

anything wrong with the plan being delimited so that there is still an
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area where the Bar would be called upon to furnish free services. I
think it is a question of being fair.
Mr. LEE. I have no further question at this time, Mr. Chairman.
Mr. FAUNTROY. Counsel?
Mr. HOGAN Thank you, Mr. Chairman.

RECOMMENDED LEGISLATION

If I understand you correctly, what yo_u want to do is amend the
Self-Determination Act and that you grant some additional authority
to the District Council which was not contained therein in fact?
Mr. MURPHY. Well, at the present time the Home Rule legislation

provides that the City Council cannot amend any provision of Title
XI.
Mr. HOGAN. That is right.
Mr. MURPHY. Now, it is unclear in my mind as to what would happen

to some amendment to Title XI which occurred after January 1, 1975,
but I do feel that this is the type of area where you are not really talk-
ing about the Judiciary as such. We are talking about a special pro-
gram.
Now, if it should be determined at this time to lodge that project in

the Judiciary, I do not think the new City Council should be precluded
from Examining this entire area. It may determine that the approach
suggested by the judges is the appropriate method and not change any-
thing. But I think it should be free if it should, for example, be
persuaded that the approach which we recommend would be the ap-
propriate instrument to carry out these functions, I think they should
be free to do that by legislation.
I do not think it interferes with the purpose of the restriction that

is in the present legislation because we are not really talking here about
strictly a judiciary function. We are talking about a special function,
which historically through the Federal Act has been administered by
the Judiciary.
Mr. HOGAN. But what we have here seems to me to be intertwined

with the Federal Court system, both the Public Defender system and
the criminal justice local enactment. Some of those provisions are inti-
mately intertwined with the operation of the U.S. Attorney's Office,
the operation of the U.S. Magistrates that operate as I understand it
both for the local court and the U.S. Court. And then you have the
study that currently is going on on behalf of the U.S. Circuit Court
that Judge Greene referred to that Judge Bazelon had ongoing as to
what their recommendation would be.
Why couldn't this matter come back to the Congress as is provided

in the Self-Determination Act, even though it is stop-gap legislation
and it does place it under Title XI of the D.C. Code.
Would there be any problem in the District officials and the Court

officials and the U.S. officials, Mr. Kirks and others coming up here to
the Congress?
Mr. MURPHY. No, there would be no problem but I just suggest to

the committee that it would seem to me that this is an appropriate
type legislative matter which could rest with the City Council.

- Mr. LEE. Would the gentleman yield for a moment?
Mr. HOGAN. Surely.
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Mr. L. I just wonder, Mr. Hogan, whether or not in pursuing this
line of questioning it might be beneficial to the committee to have some
suggested language from the Corporation Counsel that we may be
better able to analyze as to exactly the purview, the scope that he would
want to give over to them.
Mr. HOGAN. I would certainly have no objection to that. My recol-

lection is, however, that this was Discussed, that the District officials
came up and we had a long hearing in April of 1973 about this very
subject and at that time the suggestion was made by the Committee
that the local legislation such as we have now before us be considered
and now we are a year later and we are just, you know, in April, 1974,
and we are just considering it and now it is getting into June and July
again. So if there—maybe this difficulty in addressing the problem—
maybe Congress is the logical one to whom it should come and if the
local Mayor and the local Council want to submit their recommenda-
tions to the Congress, certainly they can do so at their leisure.
Mr. LEE. I am not sure, Mr. Hogan, you understand what I am

saying.
Mr. HOGAN. I understand what you are saying but I am also sug-

gesting that maybe in light of the history of this legislation which we
are considering that there would be some problem in getting such a
measure passed on the Floor no matter what kind of language you
have in there, especially in view of the fact that the very legislation we
are considering today apparently took in excess of a year of considera-
tion to get up here.
Mr. LEE. Would the counsel yield further?
Mr. HOGAN. Surely.
Mr. LEE. Would there be other sections in the Code, Mr. Murphy, in

which this thing could be put beides in Title XI? Maybe that is a
question more appropriately addressed 
Mr. MURPHY. I think you could enact it without putting in any

Title XI.
Mr. LEE. I am not so sure that would be good draftsmanship.
Mr. MURPHY. Well, not all the Code is codified.
Mr. LEE. Well 
Mr. FREEMAN. If I might add, there is also a specific provision in

Section 602 of the Home Rule Act which prohibits the council in
modifying the role of the U.S. Attorney, something that Mr. Lee
suggested could be done. You are going to have to do it within that
framework, kind of a convoluted thing to do.
Mr. HOGAN. May I just pursue one other question here?
Would you address some of the issues perhaps for the committee

that are raised in H.R. 14374 by Judge Reilly in his comments, some
of the problems involved in the provisions as contained in H.R.
14374? Not now, but subsequently.
Mr. MUrPHY. I would be happy to.

APPROPRIATIONS

Mr. HOGAN. Secondly, I wonder if you can give us an estimate—
the information I have, exact figure submitted by the Mayor—this is
the justification I suspect that the budget itself went up to the com-
mittees with identical language. I know that everybody talks in terms
of 2.3. The exact figure is $2,388,445 for the Criminal Justice Act
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and I gather incidentally that turning to the remark that Judge Nib-
bicker made on the Senate side under the provisions of the Self-
Determination Act the court will be submitting its budget in a dis-
similar way than that of the other Departments and agencies of the
District of Columbia Government, will they not?
Mr. MURPHY. Yes. They will continue to 
Mr. HOGAN. And although the Criminal Justice moneys are now

under the District of Columbia—here in the budget, they appear
under the District of Columbia Courts, so that if the Court system
put their budget together for the Criminal Justice Administration
of funds it would appear under their particular portion of the budget
which would receive a somewhat difficult review by the local govern-
ment, is that not correct?
Mr. MURPHY. Yes. I mean I think it could be provided. Right now

the courts are authorized to submit their budget. The Commissioner is
required to transmit it as submitted to the Council. The City Govern-
ment really is required to transmit it to the Congress as submitted
with whatever recommendations the City Government chooses to make
which is 
Mr. HOGAN. And that will continue.
Mr. MURPHY. That will continue.
Mr. HOGAN That will continue 'even under the Self-Determination

Act.
Mr. MURPHY. That is correct.
Mr. HOGAN. But if I understand you correctly, you would take it

out of the court budget in effect on which you would have little impact
in changing or altering and put it into the regular District budget.
Mr. MURPHY. It would be processed in the same manner as the

regular District budget.
Mr. HOGAN. The school system the welfare 
Mr. MURPHY. Yes. The Public 

system,
Agency.

Mr. HOGAN. And what have you.
Mr MURPIIY. We think you should approach this funding with the

same latitude that we have for public defender, so we have the same
approach to both areas involved.
Mr. HOGAN. Now, then, the figure again I have for the—submitted

for the Public Defenders Service is $1,679,000 for the Public Defender
System. Now, assuming both of those figures for the current year,
under the provisions of your bill do you have any estimate that you
could give the committee as to how much additional funding would be
used because there is no question, I don't think, but what you would
have to go with this funding now.
Mr. MURPHY. That is correct.
Mr. HOGAN. No matter whether the committee passed H.R. 14374

or not. Now, I think that we are asking is would you have to come in,
then, with a supplemental?
Mr. MURPHY. As far as I understand we do not anticipate that we

would.
Mr. HOGAN. In other words, even under H.R. 14374 you could operate

with this same amount of money.
Mr. MURPHY. With the same funding we presently have.
Mr. HOGAN. Yet if I understand correctly, you are going to have

some of this criminal justice fund going to cases that are Qught in
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the name of the District of Columbia as opposed to those brought in
the name of the United States.
Mr. MURPHY. Let me point out that under the plan as devised by the

courts, the authority contained in the legislation includes any case in
which, under the Sixth Amendment, there is requirement for appoint-
ment of counsel.
Now, that is the broad authority granted, that would be granted

insofar as how far you could go in compensating, where you would
be authorized to compensate. It does not mean to my way of thinking
that you have to go to that extreme and that you have to include
every case which falls within the requirements of the Sixth Amend-
ment appointment of counsel. The plan itself could determine that
there would be an area of cases that the Bar would still be called
upon to furnish free services for.
Mr. HOGAN. But if I understand correctly, under H.R. 14374 as

opposed to H.R. 14376, there would be broader representation, would
there not?
Mr. MURPHY. There would be authorized broader representation. I

think—the authority could really be the same and I really think in
our bill we should include the same type provision that is in H.R.
14376 and that is subparagraph (4) which is the general all-inclusive
provision authorizing payment of compensation in any case where
appointment is required by the Sixth Amendment of the Constitution,
or in any case where it is otherwise required by law in effect. That is
the broad ' parameter within which the plan can be drawn.
Mr. HOGAN. So you do not see any difference as far as the coverage

and the representation clause between your bill and H.R. 14376?
Mr. MURPHY. Not as far as what is authorized.
Mr. HOGAN. Thank you.
Mr. FAUNTROY. Thank you so much, Mr. Murphy and Mr. Robinson.
Mr. MURPHY. Thank you, Mr. Chairman.
[The full statement of Mr. Murphy follows:]

STATEMENT OF C. FRANCIS MURPHY, D.C. CORPORATION COUNSEL

Mr. Chairman and members of the committee, I appreciate this opportunity
to appear to present the views of the District of Columbia Government on H.R.
14376 and H.R. 14374.

H.R. 14374
As you are aware, the District Government's legislative proposal, which has

been introduced as H.R. 14374, would establish a D.C. Defender Service to pro-
vide representation in the courts of the District of Columbia for persons who
are financially unable to retain counsel. The 'Mayor's letter of transmittal to the
Speaker of the House, dated April 23, 1974, discussed in detail our reasons for
submitting this proposal and I would like to make that letter a part of the
record of this hearing.
I need only point out now that legislation is urgently needed. On July 1, 1974

it will be the responsibility of the District of Columbia Government to provide
the funds for the payment of the attorney's who now receive conipensation under
the Criminal Justice Act of 1964, as amended. Also on July 1, 1974 the District
of Columbia will need to have a substantive law in order to authorize appro-
priations for the payment to attorneys since payments will no longer be avail-
able to attorneys under Section 3006A of Title 18 United States Code.
The District 'Government's proposal, H.R. 14374, would combine in a single

agency under an independent Board of Trustees, the private attorneys and the
Public Defender Service attorneys programs. It is our view that this proposal
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offers the most beneficial and effective means to insure that defendants and
respondents in the District of Columbia obtain adequate representation. In
important respects our proposal is in accord with .the standards of the National
Advisory Commission on Criminal Justice Standards and Goals and the Stand-
ards supported by the American Bar Association. For the use of the Committee,
I will submit a copy of these standards.

H.R. 14376

We have carefully examined the other proposal, H.R. 14376 which is before this
Committee. In our opinion, for the reasons outlined in the Mayor's letter of
April 23, 1974, our proposal has several significant advantages over H.R. 14376.
-Briefly stated we would point out that H.R. 14376 would place total responsi-
bility for establishing a plan for providing representation in the D.C. Court
of Appeals and the D.C. Superior Court in the Joint Committee on Judicial
Administration established by Section 11-1701 of the D.C. Code. This is not in
accord with the principles on which our proposal is based and is at odds with the
professional standards I have just referred to. H.R. 14376 would establish a plan
for the two local courts only. Our proposal would authorize representation on a
reimburseable basis in Federal courts. It would thereby allow flexibility to adopt
whatever arrangement is ultimately deemed desirable by the judiciary, the bar,
and the local government.
H.R. 14376 would vest all planning, appointment of attorney panels, budget

preparation, and administration with the Joint Committee on Judicial Adminis-
tration. Our proposal would lodge these functions in an agency which is inde-
pendent of the courts. Furthermore, H.R. 14376 refers to the existing Public
Defender ,Service only in that the use of its resources would be integrated into
the plan with other classes of counsel (private 'attorneys and qualified students).
Our proposal would place all attorneys under one head: the Board of Trustees of
the Defender Service.

PUBLIC DEFENDER SERVICE

The contrasts between these two proposals presents the question of whether or
not it is preferable to lodge overall responsibility for managing indigent repre-
sentation services with a single agency, or to perpetuate a more fragmented
approach which would find the courts in charge of private assigned counsel and
students, but also require the courts to coordinate these legal services with those
of the Public Defender Service, which would be duplicatively required by D.C.
Code Section 2-2272(b) to "establish and coordinate the operation of an effec-
tive . . . system for appointment of private attorneys. . . ."
It is apparent that in the District Government's proposal the creation of a

unified indigent representation program no major changes are proposed in the
existing Public Defender Service. This agency has worked well; it is governed by
an independent board; its budget is subject to the regular review process which
applies to all D.C. agencies and departments. Included among the benefits to be
realized by enactment of our proposal are: (1) there would no longer be a legal
distinction between types of cases which could be handled by the Public Defender
Service and private assigned counsel (2) the plan for indigent representation
would automatically include the D.C. Public Defender Service rather than having
to accommodat ea separate PublicDefender Service operation; and (3) although
appointment of counsel would remain with the judges, establishment of the
attorney panels and compensation of private attorneys would be done by the
Defender Service.

RECOMMENDATION

We recognize that the Congress may desire to defer taking definitive action
on the city's defender service programs and enact an interim measure until the
D.C. City Council can act.
If the Congress is so disposed, then we recommend that this be accomplished

by continuing the present plan for representation in D.C. courts and including
in any interim measure provisions for the necessary administrative functions
to be performed by the Public Defender IService. We believe there are several
important advantages to this approach as an interim approach.

First, the D.C. Public Defender Service presently performs a number of ad-
ministrative services with respect to the private attorneys who are appointed to
represent clients in the D.C. courts and the Public Defender Service would con-
tinue to do so during the interim period. This would involve less of a disruption
in the current defender service programs that enactment of H.R. 14376.
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Second, it would also allow completion of various studies which are underway

before any major changes are made in the current defender service programs.

Third, it would preserve the necessary and essential budget authority of the

Mayor and City Council.
Finally, it would allow the transition from the system which ends on June 30th,

1974 to a new defender service program enacted by the City Council to be rela-

tively smooth since there would be only one change: a change from the present-

and-interim process to whatever the City Council enacts.

GOVERNMEN1 OF THE DISTRICT OF COLUMBIA,
Washington, D.C., June 13, 1974.

HOB. CHARLES C. DIGGS, JR.,
Chairman, Committee on the District of Columbia, U.S. House of Representa-

tives, Washington, D.C.

DEAR MR. CHAIRMAN: The Government of the District of Columbia has for

report H.R. 14376, a bill "To authorize in the District of Columbia a plan pro-

viding for the representation of defendants who are financially unable to obtain

an adequate defense in criminal cases in the courts of the District of Columbia,

and for other purposes", which may be cited as the "District of Columbia Criminal

Justice Act."
H.R. 14376 would amend Title 11 of the District of Columbia Code by adding

thereto a new chapter 26 entitled "Representation of Indigents in Criminal

Cases". The proposed 'section 11-2601 of the new chapter would vest in the Joint

Committee on Judicial Administration, established pursuant to section 11-1701

of the D.C. Code, total responsibility for placing in operation a plan for furnish-

ing representation before the Superior 'Court of the District of Columbia and the
District of Columbia Court of Appeals to persons who are financially unable to
retain counsel in specified criminal cases and proceedings involving generally
the potential loss of one's liberty. The plan would include counsel and investi-
gative, expert; and other services, and would include the use of private attorneys,
attorneys furnished by the existing Public Defender Service, and attorneys
and students participating in clinical programs.
Under the proposed section 11-2602 of the D.C. Code, the selection of attorneys

to furnish representation would be made from panels of attorneys designated or
approved by the local courts. The new section 11-2604 would provide compensa-
tion to attorneys appointed under the plan at a rate fixed by the Joint Com-
mittee on Judicial Administration. The hourly rate of compensation• and the
maximum amount of compensation to be paid an appointed attorney would be
established at a rate and in amounts not in excess of those set forth in section
3006A (d) of title 18, United States Code (Criminal Justice Act) for correspond-
ing kinds of eases or proceedings.
The proposed section 11-2607 would 'authorize the joint Committee on Judicial

Administration to annually prepare and submit to the Commissioner, in accord-
ance with existing procedures, an estimate of the amount needed to compensate
private 'attorneys for furnishing representation in matters to which they are
appointed. The proposed section 11-2608 authorizes appropriations to administer
the bill and provides that disbursements to persons entitled to payments from
such appropriations will be made by the executive officer of the local courts.

Section 3 of H.R. 14376 repeals section 1(c) of the Act of October 14, 1970,
which made applicable in the District of Columbia the provisions of the Criminal
Justice Act of 1964. Section 4 of the bill provides an effective date at the end
of thirty days following its enactment.
On April 23, 1974 the District Government submitted to the Congress a pro-

posed "District of Columbia Defender Services Act", which has been introduced
in the House of Representatives as H.R. 14374. While H.R. 14374 and H.R. 14376
are similar in objective—to insure that defendants and respondents who are
financially unable to obtain an 'adequate defense in criminal cases and proceed-
ings before the courts of the District of Columbia are provided representation—
they differ rnaterially in the method of providing such 'representation. H.R.
14374 would, inter alia, establish a District of Columbia Defender Service to
combine in a single agency, acting under an independent Board of Trustees, the
existing private attorney and Public Defender Service programs; authorize
representation of indigent defendants before the Federal courts of the District
of Columbia on a 'reimbursable 'basis; and unify the functions of planning, selec-
tion of attorney panels, preparation of budgets, payment of compensation to
private attorneys, and 'administration in an independent agency of the District
Government.
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We believe that H.R. 14374 offers the most beneficial and effective means of
providing adequate legal representation for persons financially unable to retain
counsel in that it would involve more 'continuity and less disruption in the ad-
ministration of existing private and public defender service programs; permit
to a greater degree the independence and objectivity of appointed counsel; and
preserve the necessary authority of the Commissioner and the Council over the
budgetary processes of the District of 'Columbia. In connection with the prepara-
tion of a budget for the plan which would be authorized under H.R. 14376,
we must point out that annual estimates of the expenditures and appropriations
needed to furnish representation by 'private 'attorneys would be developed by
the Joint Committee on Judicial Administration- in conformity with the pro-
visions of 'section 11-1743 of the D.C. 'Code. This means that all such estimates
would be forwarded to the Office of Management and Budget without revision by
the District Government and would be included in the District's budget submis-
sion by the President to the 'Congress without revision, but subject to •their
respective recommendations. In providing four specific factors to be considered
in developing cost estimates for furnishing representation by private attorneys,
the proposed section '11-2607 of H.R. 14376 precludes inclusion of other con-
siderations in the formulation of the budget. For instance, this section would
relate the average cost-per-case experiences in all Federal courts to estimates
for the local courts of the District. The formula method proposed in this section
isolates the budget estimate from other program and financial' considerations
which the District must take into account in the preparation of an overall
budget and is not desirable.
Enactment of H.R. 14376 would result in a cost to the District of Columbia

of approximately $2.3 million in fiscal year 1975.
For the reasons set forth herein and for the further reasons -expressed in our

letter •of transmittal of April 23, 1974, the District Government recommends
against the enactment of H.R. 14376 and urges in lieu thereof the favorable con-
sideration and enactment of H.R. 14374.

Sincerely yours,
WALTER E. WASHINGTON,

Mayor-Commissioner.

Mr. FAUNTROY. Our next witness is Mr. Norman 1,efstein, Director,
Public Defender Service, and he comes accompanied by Mr. J. Pat-
rick Hickey, Deputy Director, and Mr. James Brown, Director of the
Criminal Justice Act Program.
Welcome, gentlemen, to our subcommittee hearings. "

STATEMENT OF NORMAN LEFSTEIN, DIRECTOR, FOR SAMUEL DASH,
CHAIRMAN, BOARD OF TRUSTEES, PUBLIC DEFENDER SERVICE,
ACCOMPANIED BY J. PATRICK HICKEY, DEPUTY DIRECTOR, AND
JAMES BROWN, DIRECTOR OF THE CRIMINAL JUSTICE ACT
PROGRAM

Mr. LEFSTEIN. Thank you very much, Mr. Chairman.
First, Mr. Chairman, I would like to state on behalf of Samuel Dash,

the Chairman of the Agency's Board of Trustees, that he has asked me
to express his regrets that he is unable to be here this morning. I do,
however, have a prepared statement of Mr. Dash which I would like to
have submitted to the committee and with your permission insert it in
the record.
Mr. FAUNTROY. Without objection, so ordered.
[The statement of Mr. Dash follows:]

STATEMENT OF 'SAMUEL DASH, CHAIRMAN, BOARD OF TRUSTEES, PUBLIC DEFENDER
,SERVICE

Mr. DASH. Mr. Chairman, I am extremely pleased to be before the House Ju-
diciary Subcommittee today on behalf of the Board of Trustees of the Public
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Defender Service. The subject before your Subcommittee, namely, the manner in
which defense services should be provided for persons unable to afford counsel,
is of extreme importance to this city and to the administration of criminal
justice. During the last several months the Board of Trustees of the Public
Defender Service has spent many hours debating the significant issues presented
by H.R. 14374 and H.R. 14376, and I welcome the opportunity of summarizing
our views for your Subcommittee.
The two bills under consideration, which during this discussion I shall refer

to as the City Government's bill (H.R. 14374) and the D.C. Courts' bill (H.R.
14376), contain two totally different approaches to the delivery of defender
services. H.R. 14376 the D.C. Courts' bill limits its scope to the area of representa-
tion provided by private attorneys, appointed by the courts and compensated from
government funds. It does not deal with nor affect the provision of defense services
by staff employees employed by the Public Defender Service, an independent
agency of the District of Columbia Government. Under the Courts' bill, a system
for providing payments to private counsel is established which makes the ap-
proval and amount of each payment subject to the direct control of the judges
before whom these attorneys appear. Because of this structure, which in our
view affords substantial opportunity for judicial interference with the attorney-
client relationship, we are opposed to the enactment of H.R. 14376 as presently
drafted.

H.R. 14374

The D.C. Government's bill, on the other hand, would establish a new agency
named the District of Columbia Defender Service to supervise the furnishing
of all defense services in Indigent cases. Governed by an independent board of
private trustees, this agency would carry on the principle of independent de-
fenders now incorporated in the existing Public Defender Service statute, and
would extend and enhance the independence of private appointed attorneys by
placing review of their fees and 'services in this new agency, rather than in the
courts. Because. we believe defense services for all citizens should be provided
by attorneys who are free of the threat of judicial domination, we endorse the
basic approach of the D.C. Government's bill, and have some suggested modifica-
tions aimed at strengthening its protection of this vital principle.
Our view that thAndependence of defense services is so fundamental that it

may properly be the benchmark against which proposed legislation in this area
should be measured is 'supported by numerous reports dealing with the admin-
istration of criminal justice. Last year, for example, the National Advisory Com-
mission on Criminal Justice Standards and Goals forcefully adopted the proposi-
tion that public defender offices should be independent of judicial supervision and
control:
"A public defender under the policy control and supervision of judges may

experience unwarranted judicial interference in the defense of criminal cases_
Those aware of the problems faced by defender offices are strong in their oppo-
sition to any substantial degree of judicial control of administration or super-
vision. The realities of criminal practice are such that the adversary system in
this arena is not a two-way but a three-way encounter. The mediator between
two adversaries cannot be permitted to make policy for one of the adversaries."
(Citations omitted) Report on Courts, page 271, National Advisory Commission
on Criminal Justice Standards and Goals (1973').

PUBLIC DEFENDER SERVICE

Similarly. the American Bar Association's Criminal Justice 'Standards Relat-
ing to Providing Defense Services, which were recommended to the ABA by a
committee chaired by Chief Justice Burger, endorsed the concept of public de-
fender programs having totally independent governing boards, so that defense
attorneys will in no way 'subject to "the control of those'. . . before whom they
must appear in the representation of defendants. . . ." Standards Relating to
Providing Defense Services, pages 21-2 (Approved Draft, 1967). While both
these reports deal with services provided by public defender attorneys, they are
equally applicable to private counsel compensated with government funds. The
National Legal Aid and Defender Association's Proposed Standards for Defender
Services, § 3.1 (First Discussion Draft, 1973), provides:
"However attorneys are selected to represent non-fee paying clients, they

shall be as independent as any other private counsel who undertakes the defense
of a fee paying criminally accused person. To accomplish this end, the assigned
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counsel, whether public defender or private assigned counsel, should not be
selected by the judiciary or an elected official, nor should he be an elected
official."
The Standards further recommend in § 3.4 that "the relationship of the public

defendeqr to the court structure should be characterized by the same mutual
independence which usually characterizes (or ought to characterize) that rela-
tionship as exists with respect to the private bar and the court structure."

AMENDMENTS PROPOSED

When measured against the paramount need for the independence of counsel,
we think there is room for improvement in the D.C. Government's bill. Section
3(a) of the bill provides that the board of trustees of the District of Columbia
Defender Service shall be selected by the Mayor, with the advice and consent of
the District of Columbia Council. Although this formula removes the judiciary
from its dominant role in the selection of the board of trustees, it substitutes
instead the risk of executive control which we view as equally inappropriate.
The executive branch is charged 'with the enforcement of our criminal laws
and the apprehension and prosecution of those charged with violations of those
laws. History and common sense make obviouS the conflicts of interest which
would exist were it also given control over attorneys charged with the defense
of accused persons. We suggest, therefore, that the authority to select the board
of trustees should be diffused among the several obvious groups who have an
intimate interest in and responsibility for the administration of the criminal
justice system—the judiciary, the District of Columba Bar, the executive branch
and the City Council. Specifically, we recommend that appointments to the board
be made by the Chief Judges of the District of Columbia Courts, •the Chief
Judges of the Federal Courts, the Mayor of the District of Columbia, the Chair-
man of the District of Columbia Council, and the President of the District of
Columbia Bar, plus three other Bar members elected by the Bar's Board of
Governors. This selection method, in our judgment, would tend to 'assure a board
of trustees which would be widely representative of attorneys practicing law
in the District of 'Columbia. Moreover, since the trustees would be selected by a
group of individuals representing differing interests in both the public and
private sectors, we think it unlikely that the trustees would feel any allegiance
except to the administration of justice, to the Defender Service and to the
citizens it represents.
We also suggest that the size of the board of trustees be increased from seven

to eleven persons. Our experience over the past several years suggests that this
slight increase in size would be desirable, since it would both broaden the repre-
sentative makeup of the board and would provide more assistance to discharge
the additional responsibilities imposed on the Defender Service by the D.C.
Government's bill
Our final suggestion concerning the composition of the board of trustees is that

your Subcommittee retain the language in § 2-2223 of the current Public Defender
Service statute, which provides that "judges of the United States Courts in the
District of Columbia and of District of Columbia Courts may not be appointed to
serve as members of the board of trustees." The foregoing discussion concerning
independence highlights the need for such an express prohibition.

BUDGETARY INDEPENDENCE

The only other significant change that we would urge in the D.C. Government's
bill relates to securing a measure of budgetary independence for the Defender
Service. As presently drafted, the annual budget of the Defender Service would
be prepared by the board of trustees and submitted to the D.C. Government for
approval. We would suggest, however, that the rationale which justifies inde-
pendence for the daily activities of the defender agency also should dictate
budgetary independence comparable to that accorded the judiciary. The District
of Columbia Courts, as provided in the District of Columbia Court Reform Act
of 1970, are granted the authority to have their annual budget submitted to the
Congress without revision by either the District of Columbia Government or the
Office of Management and Budget, though each may comment on the proposal.
This provision relating to budgetary independence was retained by the Congress
in the recently enacted District of Columbia Self-Government and Government
Reorganization Act. Lodging control over budget requests for defense services
in the executive branch gives ample opportunity for operational control as well.
Complaints by prosecutors or police, both arms of the executive, about defender
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effectiveness might result in budget cutting of significant program requests. In
the always difficult assignment of priorities and allocation of insufficient funds,
it blinks reality to suggest that the executive branch would favor an independent
and necessarily adversarial agency over its own programs and offices. •

RECOMMENDATIONS

In summary, therefore, the Public Defender Service believes that the inde-
pendence of defense services, including budgetary independence, is an essential
element of any legislation in this area. We cannot support the Courts' bill be-
cause of this, nor can we endorse the provisions of §§ 3(a) and 13(a) of the City
Government's bill. However, with the modifications we have suggested relating
to the independence of the board of trustees and its budget requests, we believe
the City Government's bill to be a wise and prudent approach to the issue of
defense services. The remaining sections of the City Government's bill, adopting
many important provisions of the current Public Defender ,Service statute, em-
body sound principles for effective legal representation, and while I do not
propose to discuss them individually, I would be happy to respond to any par-
ticular questions which the .Subcommittee may have. I might also add that the
Board of Trustees, as well as the Director and Deputy Director of the Service,
are available at any time to respond to questions which may occur, and to assist
your Subcommittee's staff in any way you think desirable.

Mr. LEFSTEIN. I will make copies of it available at the conclusion
of my testimony if that is all right.
Mr. FAUNTROT. Thank you.
Mr. LEFSTEIN. At this time, if you wish, I would like to briefly

summarize Mr. Dash's statement and in doing so, quote very briefly
from that statement because I think it will illuminate the major thrust
of the positioti of the Board of Trustees of the Public Defender
Service.

RECOMMENDS H.R. 14374

Basically, the Public Defender Service endorses the city govern-
ment's bill although we believe several modifications are absolutely
essential. And I refer, of course, to H.R. 14374.
We start with the proposition that defense services should be pro-

vided by attorneys who are as independent as possible from both
Judicial and Executive Branches of government and we believe that
principle applies or should apply regardless of whether public de-
fenders are involved or whether private counsel are involved.

PUBLIC DEFENDERS

To quote to you from a passage which is in the report on the courts
of the National Advisory Commission on Criminal Justice, Standards
and Goals which was a commisison, as you will recall, which was set
up under the auspices of the Law Enforcement Assistance Adminis-
tration, there speaking about public defenders, the National Advisory
Commission wrote:

A public defender under the policy control and supervision of
judges may experience unwarranted judicial interference in the
defense of criminal cases. Those aware of the problems faced by
defender offices are strong in their opposition to any substantial
degree of judicial control of administration or supervision. The
realities of criminal practice are such that the adversary system
in this arena is not a two-way but a three-way encounter. The
mediator between two adversaries cannot be permitted to make
policy for one of the adversaries.

•
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BOARD OF TRUSTEES

When measured against the need for independence of counsel, the
Board of Trustees believes that there is room for improvement in the
D.C. Government's bill.
According to the D.C. Government's bill, all members of the Board

of Trustees of the newly created District of Columbia Defenders
Service would be chosen by the city's Mayor with the consent and
advice of the City Council. Mr. Dash's statement speaks directly to
this situation and he states as follows:

Although this formula removes the judiciary from its dominant
role in the selection of the board of trustees, it substitutes instead
the risk of executive control which we view as equally inappro-
priate. The executive branch is charged with the enforcement of
our criminal laws and the apprehension and prosecution of those
charged with violations of those laws.
History and common sense make obvious the conflicts of in-

terest which would exist were it also given control over attorneys
charged with the defense of accused persons. We suggest, there-
fore, that the authority to select the board of trustees should be
diffused among the several obvious groups who have an intimate
interest in and responsibility for the administration of the crimi-
nal justice system—the judiciary, the District of Columbia Bar,
the executive branch and the City Council.

The statement then goes on and indicates specifically those persons
which the the Public Defender Service would be most suited to make
the actual selection of members of the Board of Trustees.
Mr. Dash concludes in his statement as follows:

This selection method, in ow judgment, would tend to assure a
board of trustees which would, be widely representative of attor-
neys practicing law in the District. Moreover, since the trustees
would be selected by a group of individuals representing differing;
interests in both the public and private sectors, we think it un-
likely that the trustees would feel any allegiance except to the
administration of justice, to the Defender Service and to the
citizens it represents.

Mr. Dash's statement goes on to recommend that Section 2-2223 of
the current Public Defender Service statute be retained. That provi-
sion states that judges of the D.C. courts and the Federal courts are
not eligible to serve on the Board of Trustees of the Public Defender
Service. The reason why we suggest judges ought not to serve on the
Board of Trustees is obvious and we are concerned that the D.C.'s
government bill by not including the section which is now in the Public
Defender Service statute may by implication suggest that Congress
intended to allow judges to sit on the Board of Trustees.
The statement also proceeds to comment that the Board of Trustees

of the Agency thinks that under the District Government's bill the size
of the Board should be increased from 7 to 11 persons. The reasons
for this are that this is going to be an agency with broader responsibili-
ties and new duties and there is a concern that 7 members may just be
too small.
The statement also urges that a greater measure of budgetary inde-

pendence for the Defender Service be authorized by the statute. The
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suggestion is made that the annual budget requests of the Defender
Service should be transmitted to the Congress in the same manner
that the Judiciary's budget is handled. In other words, we think the
budget of the Defender Service should be transmitted to the Con-
°Tess without revision either by the D.C. Government or by the Office
of Management and Budget.
Mr. Dash explains in his statement the reasons for this position.

Lodging control over budget requests for defense services in
the executive branch gives ample opportunity for operational
control as well. Complaints by prosecutors or police, both arms
of the executive, about defender effectiveness might result in
budget cutting of significant program requests. In the always
difficult assignment of priorities and allocation of insufficient
funds, it blinks reality to suggest that the executive branch would
favor an independent and necessarily adversarial agency over its
own programs and offices.

This concludes my summary of Mr. Dash's and I am pleased to
answer any questions which the committee might have.
Before doing so, however, I would, with your permission, like to

comment on several matters which have been discussed by prior
witnesses.

AGENCY JURISDICTION

Mr. Kirks in his testimony made the suggestion that the juris-
diction of the current Public Defender Service should be restricted to
the local courts. The City Government's bill in Section 4(b) would
authorize the new District of Columbia Defender Service to continue
to provide representation in the Federal Courts so long as necessary
funds were made available through the Federal courts and the Admin-
istrative Office of the United State4Courts.
We believe that the Public Defender Service today or the Public

Defender Service as reconstituted as the District of Columbia De-
fender Service should continue to have the authorization to provide
representation in the federal courts. We would point out that when
there were amendments passed to the Criminal Justice Act several
years ago, the issue of whether or not to authorize the creation of a
federal public defender in the District of Columbia was debated at
that time. Congressman Poff, former Congressman Poff, at that time
commented directly on the issue and what he said, if I can locate his
statement, was the following:

Since Congress had taken the time to specifically design a pub-
lic defender system for the District of Columbia, similar pro-
visions contained in the Criminal Justice Act amendments would
merely be an overlap and duplication of effort and an unnecessary
expense.

Mr. Kirks is correct when he indicates that the Public Defender
Service at the present time does not provide a great deal of repre-
sentation in the federal courts and this, of course, is attributable to the
fact that we do not have sufficient staff to man the federal courts ex-
tensively. However, the need which is pointed up is to have the funds
made available through federal appropriations and through the Ad-
ministrative Office of the United States Courts. Mr. Kirks noted in
his testimony that there is a geographical concentration in referring to
the District of Columbia and we believe it would be unnecessary and
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duplicative to have a, separate agency although we would not in any
way object to having the funds in order to do more in the way of
representation in the federal courts.

FEDERAL P,UBLIC DEFENDER

We are concerned, moreover, that the language of the Court's bill,
which is H.R. 14376, would authorize the establishment of a Federal
Public Defender because that bill suggests that Subsection (1) of the
current Criminal Justice Act would be deleted and while that might
be necessary for the enactment of H.R. 14376 to the extent that private
counsel would be compensated by District of Columbia moneys, the
effect of it would also be to make applicable Subsection (h) of the
Criminal Justice Act which authorizes the federal courts in the Dis-
trict of Columbia as well as everywhere else to set up a local public
defender.

Consequently, we would commend to this subcommittee's attention
the language of Section 16(a) of H.R. 14374, which is the City Gov-
ernment's bill, which, while deleting the applicability of the Criminal
Justice Act to the local courts, nevertheless retains the prohibition
against the federal courts setting up a local federal public defender
in the city of Washington.
I further wanted to comment on a statement by Mr. Kirks about

the need of an agency head of the District of Columbia Defender
Service to hire and dismiss personnel, and it is my judgment that
under the current Public Defender Service statute and under Section
11(a) of the proposed bill of the city government, the head of that
agency would have the kind of broad responsibilities to which Mr.
Kirks referred and which I would agree are necessary and vital to the
efficient administration of such an organization.

ATTORNEY COMPENSATION

Finally, I would comment on the language in the bill proposed by
the courts, H.R. 14376, where in Section 4(a) (1) there is a reference
to the requirement that representation will be compensated when pro-
vided for misdemeanor

' 
felony and petty offenses cases for which a

jury trial is authorized by law. The phrase "for which a jury trial is
authorized" it seems to me limits the situations where representation
would be compensated and ought to be deleted because there are cer-
tainly some petty offense cases where compensation is now authorized
by law but for which no jury trial is required or is allowed by law.
That really concludes my remarks on Mr. Dash's bill and comments

on statements made by earlier speakers and I would be happy to answer
any questions you may have.
Mr. FAUNTROY. Thank you so much for your very clear exposition

of the thoughts of Mr. Dash on the measures before us and for your
additional comments on questions and points raised by other witnesses
here today. I have simply two questions. The first is that in light of
what you have heard from other witnesses as to the controversial
natures of some of the provisions of H.R. 14394, what as a bare mini-
mum of the so-called controversial issues would you like to see us
include in the bill which we pass and send to the Floor for considera-
tion?

35-284-74 5
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AMENDMENTS TO H.R. 14374

Mr. LEFSTEIN. Insofar as H.R. 14374 is concerned, we believe that
there are only two fundamental problems with that bill and they relate
(1) to the method by which the Board of Trustees is selected, which I
have already* referred to, and (2) to the necessity to establish budget-
ary independence for the Defender Service which is the second issue to
which I referred.
Save for those two problems with that bill, we would be satisfied to

see it enacted at this time.
Mr. FAITNTROY. Maybe I had better phrase the question slightly

differently.
Should we agree to H.R. 14376, what would have to be added from

H.R. 14374 to satisfy you as making it an adequate bill?
Mr. LEFSTEIN. That impresses me as a difficult question because they

are so fundamentally different in their approach to providing defender
services and I am not sure that there are really provisions from the
city government's bill which could be added effectively to the bill sub-
mitted by the courts, and I am not sure I am answering your question
but I do not really think I know how to proceed.
Mr. FAITNTROY. May I put it this way: We will try it another way.

What credence do you give to the assertion here by many that the pro-
visions contained in H.R. 14374 are so controversial as to encumber
the prospect of passing legislation through this Congress in the time
remaining. •
Mr. LEFSTEIN. I am not altogether certain that they are all that

controversial.
Mr. FAUNTROY. For example, Judge Greene suggested that the ques-

tion of a separate Public Defender Service, the question of the appoint-
ment of trustees, the question of control of the budget raised in H.R.
14374 are of sufficient controversial natures that we might impair the
whole process, the legislative process, and deny ourselves access to the
$2.3 million and for that matter your 1.6 or 1.7.
Mr. LEFSTEIN. Well, I assume that—well, let me answer it this way.

I think that we recognize the need for prompt legislation in this area
and the difficulties which are presented if there is not prompt legisla-
tion. As far as the controversial aspects of that bill are concerned, they
are going to be controversial. If they are now, they are going to be
controversial a year from now or whatever time they may be taken up,
and it was our judgment that it would be as well to act now on legisla-
tion of this kind as it would be to defer the issue until a later date.

BUDGET CONTROL

Mr. FAITNTROY. I see. All right. I just had one final question and that
is on your question of budgetary independence, independence in terms
of administrative supervision and policy control, how is your budget
now submitted? Is it through the Judiciary or through the City Council
process?
Mr. LEFSTEIN. Our budget is given—is prepared in consultation with

the Mayor's office. It is handled, I think, like the vast majority of other
city Government agencies and the budget then goes to the City Council
as part of the overall budget of the Executive Department and then
subsequently transmitted to Congress.
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Obviously the Mayor's office can reduce our budget in the same way
that they can reduce or raise other city government agencies.
Mr. FATINTROY. So that you really similarly argue that you be given

the status that the courts are with respect to direct submission of the
budgetary forces.
Mr. LEFSTEIN. That is correct, and I think I am saying by implica-

tion that we do not like the language in the provision—in our current
statute insofar as it does not really address the issue of budgetary inde-
pendence, but we think it is of even more ciitical importance if you
were going to establish this new independent agency which would have
broader responsibilities and broader—a broader budget not only to
cover its own staff but assign counsel to others.
Mr. FAUNTROY. Thank you.
Counsel?
Mr. LEE. Thank you, Mr. Chairman.
Mr. Murphy, in responding to a comparable question which I posed

to him, suggested that funds would be there. What credence do you
give the City Government's statements to that effect?
Mr. LEFSTEIN. The funds would be sufficient under the D.C. Govern-

ment bill if you combined the Public Defender Service appropriation
now before the Appropriation Committees and 
Mr. LEE. The question I had posed to him was precisely the issue

you had raised, because it was raised on the Senate side by Judge
Nibbicker.
Mr. LEFSTEIN. Oh, yes.
Mr. LEE. I am wondering what credence you give his statements that

given the Sixth Amendment requirements, the creation of plans, that
the funds would be made available under the city government's budget,
that the priority would be sufficiently high to assure that adequate
funds would be there.
Implied in your statement is that you do not trust the City Govern-

ment's ability to do this and I am a little concerned about that.
Mr. LEFSTEIN. Well, I do not know that I would characterize it asa measure of trust but I do think it is implicit in our statement that

we do not have the confidence that when difficult priorities must be
made between a number of significant competing interests, some ofwhich or all of which virtually are really the responsibility of the Ex-ecutive Branch of Government and Defender Service is really unique,they really are not parts of the Executive or Judicial Branch of the
Government Obviously it is not a legislative function. It is really quiteunique and we are concerned that in the long run if not in the short runthere will be occasions when the City Government might wish to makea decision not to allow the necessary appropriation as seen by the De-fender Service to go to the Congress before an Appropriation
Committee.
Mr. LEE. How many other states or jurisdictions follow the kind ofbudgetary process you would have us follow here? What do they doelsewhere? I assume they have got the same problem.
Mr. LEFSTEIN. Well, the District of Columbia is never quite analo-

gous to anyone else. I take it that what would happen in another juris-diction would be that you would not have a city government in betweenanother legislative branch so that if we were the Same Public Defend-
er's Office transplanted to some other city and we had a private Board
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of Trustees, presumably the staff together with the Board of 
Trustees

would formulate a budget request and then would transmit i
t to the

Legislative Branch of Government and it would make it's 
decision.

But if you are asking specifically for other jurisdictions and 
what their

statutes say, I really cannot answer that question because I 
honestly

do not know.
I would be prepared to say, however, that even if none of the

m had

a system of the kind that we are proposing, we nevertheless woul
d feel

that as a matter of principle and sound policy and judgment th
at what

we are proposing nevertheless ought to be what this committee s
hould

approve.
Mr. LEE. Have you had any experiences with the City Governm

ent

in your prior—that would indicate that your budget would nee
d this

kind of, I don't want to use the word "protection" but I cannot think
 of

another term right now.
Mr. LEFSTEIN. "Well, let me 
Mr. LEE. Have you had your budget substantially cut in the past by

the city government?
Mr. LEFSTEIN. We have experienced times in the past where th

e

wishes of the Public Defender's Office have not been fully approved

by the Executive Department of the City Government.

Mr. LEE. Disapprovals substantial to the effect they impaired your

ability to render the kind of service you are charged to render under

the Title II.,
Mr. LEFSTEIN. Well, no. I certainly would not cast it in those terms.

And I think in many instances the City Government has been sup-

portive of us, but it is also fair to say that as we have seen our needs

and our requests for the future that we have not been altogether satis-

fi.ed. I would point out, moreover, that the Public Defender Service

was created by statute in 1970 with an authorization to provide up to

60 percent of the representation. Since '70 the staff of the Public De-

fender Service has not grown at all. In some instances we have had ap-

proval from the City Government to go to the Congress with a request

for an increased appropriation and it has not been approved in the,

Congress at the appropriation level. There have been other instances

-where we have requested the City Government to transmit to the Con-

gress appropriation requests for an increase which they have felt that

they could not transmit for us.
Mr. LEE. I have no further questions at this time, Mr. Chairman.
Mr. FAUNTROY. Counsel? •
Mr. HOGAN. Thank.you.
You indicate you have a statement, Mr. Lefstein, that you are going

to submit?
Mr. LEFSTEIN. I will transmit it. I am sorry that we were unable to

get it to you prior to this morning.
Mr. HOGAN. I assume this is the Board's statement, represents the

views of the Board of Trustees?
Mr. LEFSTEIN. It does.

BUDGET CONTROL

Mr. HOGAN. Now, it does seem to me from your testimony that the
Public Defender Agency wants the best of all worlds. They want to
continue the control over the federal Public Defender Service they
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want to get their independence in effect; they trust the Mayor to ap-
point the Board of Trustees but they do not trust the Mayor to
handle their budget objectively. They want Congress to review that
independently.
The Bail Agency appears right next to the Public Defender System.

Is there any reason why the Bail Agency should come directly to Con-
gress and be independent of review for the same reasons the Public
Defender system is?
Mr. LEFSTEIN. I think the Bail Agency really occupies a somewhat

different position than the Defender.
Mr. HOGAN. Well, if the word gets out to the U.S. Attorney or to

the Department of Justice they will probably want to have their
budgets come up directly to Congress without going through the Office
of Management and Budget.
It is somewhat a similar situation.
Mr. LEE. It might be a good idea.
Mr. LEFSTEIN. The comment I would make to that, and I do not want

to belabor this, is that I think the criminal defense function is unique
in the sense that it really requires independence and what we are really
searching for in this discussion is a way of making certain that with
public funds yousnevertheless can guarantee independence, and I would
submit to you or commend to you really the American Bar Associa-
tion's discussion of this subject of independence for defender services,
both public and assigned counsel, which appears in one of their 16
volumes on providing defense services, and there is considerable dis-
cussion of the need for independence and the notion of a Board of
Trustees is put forth and I think the Bail Agency Probation Depart-
ment, and others, are more an arm of the Court or of the Executive
in the way defense services are really not. Defense service is a way of
trying to comply with the constitutional requirements. There is the
attorney-client relationship which requires some confidentiality. I
think it is really different than many of the other programs that come
within the Executive Department of Government. Certainly the prose-
cution function which is a clear responsibility of an executive.
Mr. LEE. Well, the court will submit their budget direct and yet you

do not want to be involved with the court system as far as your budget
is concerned either, do you? You want it independent of the court
system.
Mr. LEFSTEIN. That is correct.

BOARD OF TRUSTEES

Mr. LEE. How about the appointment of the trustees, Board of
Trustees, that are appointed by the Mayor. Do you want any restric-
tion in there that they can only be residents of the District of Columbia
or do you want that broadened so that they can come from outside the
District?
Mr. LEFSTEIN. We really have not addressed that issue. The Board

of Trustees to my knowledge has never discussed that issue. I do not
want, however, to leave the impression that we are satisfied with the
City Government suggestion that the Mayor should be the sole person
making appointments.
Mr. Dash's statement makes clear that we think the appointment



64

responsibility should be diffused among several different groups, in-

cluding the Executive, City Council, the judges and the Bar. We think

that in that way since all of these persons have an interest and re-

sponsibility to the administration of the criminal justice system that

in that way you would be likely to have a Board representative of the

Bar and of the community without the Board having allegiance to any

particular group, a board which is likely to be independent which is

the way we feel it ought to be.
Mr. LEE. Well, is there any reason why you cannot come up to Con-

gress when it would consider legislation in the 94th Congress and
resolve some of these issues rather than jeopardize the appropriation

-which could well come out in the very near future? What Judge Reilly

raises is a real possibility of someone raising a point of order that there
is no authorization for the $2.3 million in funds for the—for the Crimi-
nal Justice Act for next year now. You cannot handle—with your $1.6
million that are approved in here, you certainly cannot handle it. I
assume that your Board of Directors would not want to jeopardize the
'entire problem that is involved here by pressing their views as to their
particular wishes at this particular time.
Mr. LEFSTRIN. Well, I think that is correct in the sense that we cer-

tainly agree with the courts that there must be an appropriation, there
must be legislation. We would simply suggest that if the legislation to
be enacted is to be along the lines of the court's bill, and they them-
selves concede that it is interim legislation, that we think the interim
nature of that bill ought to be within the legislation itself so that there
is absolutely no question but that some further focus on these problems
will be brought to bear in the Congress a year from now or at some
other interval soon thereafter.
Mr. LEE. The Board itself could have a significant impact on that.

You were down here a year ago, I think it was April 1973 and this very
same issue was brought up, about whether the local—you know, whether
there shouldn't be a local criminal justice act and the resolution of the
Committee at that time I thought was that the District was going to
submit draft legislation, and I don't know exactly what the date was
that the legislation got up here, but it was pretty close to a year later.
So they can generate from the local government, you know, the

changes that they require by pushing this themselves without having
any—certainly the report itself can indicate in the next Congress they
can consider legislation or amendments or changes as proposed by the
District Government and more particularly the elected government
when it takes office in 1973.
Mr. LEFSTEIN. Well, I think that is correct.
Mr. LEE. Thank you, Mr. Chairman.
Mr. FAUNTROY. Thank you.
Mr FREEMAN. I have one quick question.
Mr. Lefstein, if the application of the services to the federal courts

and District courts goes through and your budget maintains itself at
the point $1.6 or $L7 million, will that not expand the percentage of
cases you will be able to handle in the local courts?
Mr. LEFSTEIN. Only very minimally because we at the present time

are unable to provide any significant degree of representation in the
federal courts.
Mr. FREEMAN. Thank you.
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Mr. FAITNTROY. Thank you so very much, gentlemeil.
Our next witness is the first of three witnesses from the Bar Associa-

tion of the City, and I will call Mr. Austern first of the District of
Columbia Unified Bar Association, Mr. Herd, Bar Association of the
District of Columbia, and Mr. Roxborough of the Washington Bar
Association.
I think we will hear all three of you before we raise questions.
Is Mr. Roxborough here?

STATEMENT OF DAVID AUSTERN, DISTRICT OF COLUMBIA UNIFIED
BAR ASSOCIATION; ACCOMPANIED BY FRED S. HIRD, JR., BAR AS-
SOCIATION OF THE DISTRICT OF COLUMBIA; AND CLAUDE ROX-
BOROUGH, WASHINGTON BAR ASSOCIATION

Mr. AU-STERN. Mr. Chairman, I am David Austern. I previously sub-
mitted a statement to the committee and I would ask that it be inserted
in the record.
[The statement follows:]

PREPARED STATEMENT OF DAVID T. AUSTERN

My name is David T. Austern and I am an attorney in private practice in the
District of Columbia.
On behalf of the 17,000 members of the unified Bar of the District of Columbia,

whom I represent today in my capacity as Co-Chairperson of the District of
Columbia Bar—District of Columbia 'Circuit Conference Joint Committee on the
Representation of Indigents. I am grateful for this opportunity to appear in
support of the basic aim to provide the technical authority for the Government
of the District of Columbia to disburse funds appropriated by the Congress for
the compensation of attorneys appointed to represent indigent defendants before
the Superior Court of the District of Columbia and the District of Columbia
Court of Appeals.
This administrative duty to disburse funds is presently imposed on the Ad-

ministrative Office of the U.S. Courts, pursuant to the provisions of the Criminal
Justice Act. For a variety of reasons, chiefly among them the Congressional re-
organization of the District's local courts by virtue of the District of Columbia
Court Reform and Criminal Procedure Act of 1970, that Office no longer deems it
appropriate to perform that function.

STOP-GAP LEGISLATION

Regardless of the merits of the controversy which led to the necessity for
consideration of the proposed legislation, it is the position of the Dikstrict of
Columbia Bar that the technical authority to disburse funds should be approved
so that the vitally needed monies, already appropriated, are made available to
ensure the proper administration of criminal justice in the local courts of the
District.

It is the position of the District of Columbia Bar, however, that the proposed
legislation, drifted in response to the threat of an impending crisis, should not
permanently cast the framework for making funds available for indigent de-
fendants. We believe it should serve only as a point of departure to assess, study
and explore all reasonable alternatives for making needed defense services avail-
able to indigents.

BAR STUDY

To assist the Congress in this regard and to provide a basis for future legisla-
tive proposals, the District of Columbia Bar, authorized by the local courts, and
the District of Columbia Judicial Circuit Conference, on behalf of the local Fed-
eral courts, have formed a joint committee to study the availability of defense
services in the District of Columbia. This committee draws its membership from
every organization of attorneys in the District. By next year, the Committee will
have prepared and made available a comprehensive survey of the status of defense
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services for indigents and the role of the Public Defender Service and the private

Bar in the representation of indigent accused.

RECOMMENDATION

Until the Congress has available this report and has had the opportunity for

more extensive hearings, we believe it would be precipitous to enact either H.R.

14374 or H.R. 14376 except as a temporary stop-gap measure. The District of

Columbia Bar, therefore, respectfully suggests that only the technical authority

for the District of Columbia Government to disburse funds be enacted at this
time and that appropriate enabling legislation to that end be enacted. We further

suggest that next year, your Committee hold further hearings and consider the

report I mentioned •as a basis for a permanent legislative framework for the
delivery of defense services to indigent defendants and, thereby, the proper ad-

ministration of criminal justice, in the Nation's capital.

Mr. AUSTERN. Mr. Chairman, I guess you and the other gentlemen
here will be gratified to hear I am going to be very brief considering
the lateness of the hour.
Mr. FArrNmor. It is not because you are hungry; it is simply because

you want to assist us, although I am very glad to hear that.
Mr. AUSTERN. I will be even briefer, Mr. Chairman.
I would like to make just two points. The statement that we have

submitted indicates, as Judge Greene and Judge Reilly and Mr. Lef-
stein and Mr. Murphy have all indicated, that there is a committee
not only of the Judicial Conference appointed by Judge Bazelon but
also of the Unified Bar consisting of some 21 attorneys who represent
not only all Bar Associations but all groups of attorneys in the city
who are considering some of the issues that you gentlemen have raised.

STOP-GAP LEGISLATION

Basically our position is that we wish to put off any long legislation
for the time being and encourage the passage merely of the technical
legislation whereby the funds can be spent by the District of Colum-
bia and selfishly reserve for ourselves the hope that you would let us
return here hopefully by next March to review some of the issues that
you have raised this morning.
Our committee is going to be funded from various sources, We

intend to have staff and we very frankly intend to look at the entire
issue of indigent defense services in the District for the purpose of
answering some of the questions and other questions that have been
raised.
Other than that, I think the statement speaks for itself.
I would also like to raise two other issues in response to various

statements made by other witnesses and questions that were asked of
them this morning with your permission.

FEDERAL PUBLIC DEFENDER

I believe there was some question about a Federal public defender
and I think it was Mr. Hogan who raised the issue what would hap-
pen, what kind of legislation would be needed and would it lie in this
committee to enact that kind of legislation.
There may be some disagreement about this, but as I understand it,

if Section one of the present Federal Public Defender Act was elimi-
nated, which is the section that bars it from the operation in the Dis-
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trict of Columbia, then because it is open-ended legislation the District
Court judges could simply decide to have a federal public defender in
the District and that would be the end of it. They do not have to go
back to Congress for that.
I believe the Judiciary Committee would have to eliminate the Dis-

trict of Columbia exemption from the Act but once that happened, I
do not think there is anything else for Congress to do provided the
District continues to have more than 200 cases, and the District Court
judges in and of themselves decide to have a federal public defender.

BUDGET CONTROL

And secondly, I would like to make one comment and at this point I
think I should say I speak for myself and not necessarily for the other
committee members, about the independence of the budgetary process.
Mr. Lefstein is well tempered and a gentleman and ram neither as

well tempered and it is too late for me to be a gentleman; so let me
state my personal feeling on the independence of the budget in stronger
terms than Mr. Lefstein did.
If the Public, Defender budget is part of the Executive Branch

budget. I think it flies in the face of reality to believe that the kind of
clout, to put it in the local patois, that the public defender can have
some influence priorities. I think that flies in the face of reality to
believe that his clout will be the same as that of the police or other
Executive Branch arms that have some influence over or might have
some influence over that budget and my reasoning is that whatever
may have happened in the past, once the Mayor and City Council more
directly enter the political arena as they will after January 1, they are
going to be responsive to the people in this city who can vote, and if
one can believe the statistics a lot of those people are victims of crimes
and it is an exercise in futility to try and sell to those people the idea
that more money should be given to those who are accused of commit-
ting crimes versus more money given to the police or others who protect
them from those who commit crimes.
Our committee that is going to take at look at the indigent defense

service problem has spoken in terms of defense futility because I think
we are going to return with the idea that what is being spent now in
this city is woefully inadequate and that I think is going to turn a lot
of heads. That is for next year. Right now I think unless the Public
Defender Service has an independent budget I am afraid it is going to
be at the end of the priority list when that portion of the budget which
is going to be spent for law enforcement generally is discussed in the
Executive Branch.
Mr. FAUNTROY. Thank you so very much for your testimony. I sim-

ply have one question, and that runs to the point made by Judge
Greene earlier and a point made by you here, namely, that time within
the next year can and should be given to more thorough analysis of
where we need to go and the presentation of a bill that could be there-
fore much better justified before this body.
What assurance or what reason can you give us to believe that this

will take place in the coming year that would convince us that perhaps
what has happened in the past year will not in effect happen again?
Mr. AIISTERN. Mr. Fauntroy, I can best articulate this by saying my
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co-chairman and I, Mr. Resnick, met with at least part of the consti-
tuting authority of our committee, Chief Judge Bazelon yesterday,
and the Judicial Conference meets the later part of March, early
April, of next year. He made it abundantly clear that if we were not
finished by then we would have to leave town, and I think I can assure
you that we are going to have a report finished by the time the Judicial
Conference meets next year which is in the early spring.
Mr. FAUNTROY. I see.
Thank you.
Counsel?
Mr. LEE. Mr. Austern, if we were to accede to your recommendation

that we pass out something in the interim, is that something in the
interim H.R. 14376?

STOP-GAP LEGISLATION

Mr. AusTEEk. Well, I am not sure that I share Judge Greene's view
that that is really only a stop-gap measure and that it only provides
the kind of technical authority or the authority to spend money by
the District Government that he views it as.
I can say that the position of the committee is that what was referred

to as the one line legislation be passed and if it takes more than one
line, of course, it does, but that the authority simply be given to author-
ize the District of Columbia to spend the funds. So in that regard I
would have to say the committee does not really support H.R. 14376
to that extent.
Mr. LEE. Do you believe there is some language that can in fact be

drafted that would be narrower in construction than H.R. 14376?
Mr. AUSTERN. Yes, I do.
Mr. LEE. Would it be possible for the Association to provide us with

such language so that we may analyze it and determine whether or not
it will meet the standards.
Mr. AUSTERN. We meet—the Committee meets next Wednesday or

Thursday and I think that might be possible for us to do.
Mr. LEE. In that way we will have the benefit of the views of the

Association at such time as those of us who will have to—
Mr. AUSTERN. Let me add what is I am sure obvious to you and that

is that if we fail to get it to you by July 1, I would hope that that
would not act as a bar to introducing that legislation.

BUDGET CONTROL

Mr. LEE. Let me ask one other question. This goes back to the inde-
pendence of the Defender Service. H.R. 14376 obviously would make
it very independent. It would be part of Title XI. Unless we make
some changes along the lines that Mr. Murphy suggested, it would be
untouched and untouchable. Would that satisfy the needs which you
have raised and Mr. Lefstein has raised about the independence of
the—if you do not want to be included under the city government
budget, I take it that you may not apparently want to be included
under the Court's budget either.
Mr. AUSTERN. Well, you know, that is where I come out and yet I

worry about the comment that was made that pretty soon you will
have every single independent agency coming up here not wanting to
be included in everyone else's budget, and that is, of course, untenable.
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My only answer to that would be that I think the defense services are
different from other kinds of services that are offered and if the budg-
etary process has to be exacerbated to the extent of having a third arm
heard from, the Executive, the Judiciary, and then the Public De-
fender, then I for one would be in favor of that.
Mr. LEE. I have no further questions at this time, Mr. Chairman.
Mr. FAUNTROY. Counsel?
Mr HOGAN. Mr. Austern, I assume that you would—let's get back to

this amendatory language to H.R. 14376 that you would like to see.
What exactly is it that you would prefer to see changed?
Mr. AUSTERN. Well, it is not so much a question of change as it is a

question of the legislation, apart from H.R. 14376, that would give the
District the technical authority to spend appropriated money, to pay
assigned counsel under the money that has already been appropriated,
and I frankly do not think of that in terms of a change in H.R. 14376
but maybe just an elimination of H.R. 14376 and a much shorter state-
ment to the appropriate to be written.
Mr. HOGAN. Now, if I understand correctly, you want to—you would

like to see the Public Defender Agency have its own independent au-
thority to come up to Congress and have their budget reviewed up
here?
Mr. AUSTERN. That is correct. -
Let me say that is a personal view. That is not part of my mandate.
Mr. HOGAN. I understand. I assume you would have no problem,

then, with passing H.R. 14376 and coming back to Congress to have
this reviewed in the next Congress.
Mr. AUSTERN. I would have no problem provided, and.I realize there

are legislative dangers in this, but provided that whatever gets passed,
if it is going to be more than the one line technical authority, that
there be something in the legislation to indicate that it will only exist
for one year.
Now, I know the dangers in that; that is, if you do not get to it at

the end of the year all of a sudden you are wiped out and you have
nothing left. Since Senator Eagleton raised that when I made the
same suggestion, he said would I settle for for 18 months and I sup-
pose that is perhaps the compromise, but as long as whatever gets
passed, if it is more than just technical authority, does have a definite
ending date and the reason I say this is that I have too often appeared
in this general geography with a view in mind to change something
and one meets the obstacle, well, we have done it this way for a period
of time and it looks all right to us, and that is the danger that I see in
the passage of 14376 in its entirety without an ending date to it.
Mr. HOGAN. But the District Government would have the authority

to submit anything they wish in the way of requested legislation.
Mr. AUSTERN. Clearly. I understand that.
Mr. HOGAN. But you are fearful that unless the District Govern-

ment is prodded and there is an ending date that they won't get their
material up here? Is that it?
Mr. AUSTERN. It certainly does force the issue and I would like to

see the issue forced.
Mr. HOGAN. I am sympathetic with the reviewing of this Public

Defender Service budget but there is a concern for every agency com-
ing up here and wanting their own budget reviewed up here and cer-
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tainly I do not know—I have heard or sat in on several hearings over
at the Appropriations Committee and if individuals want to come up
and argue this case, you know, they can go over there and appear and
I seldom have known anyone who was denied an opportunity. And
even though the Mayor sets the mark and the Council puts the budget
together, all of those line items are reviewed over there and they can
be reargued over there whether they are in the budget or not, whether
they are a separate budget, and I would think as long as the criminal
justice funds were put together by the court and that is independent
and not reviewed, you would have some protection because if the pub-
lic defender system budget were cut, obviously there would have to be
some addressing of that issue by the courts when they put their budget
together to pick up the slack, as it were, so that it seems to me there is
some protection in the existing system such that, you know, you are
much better protected probably than several agencies.
Mr. At-STERN. I don't think the interests are opposite to each other

and certainly there would be some camaraderie, as you say, to pick up
the slack. Maybe it is just the appearance of it is more important than
the actuality and I worry a great deal about the appearance.
Mr. HOGAN. I might point out also that pursuant to some legislation

which the Chairman here chaired some time ago, there are several
criminals in the District of Columbia who vote an presumably they
will be voting in the upcoming elections also.
Mr. FAITNTROY. That is right. It might influence the City Council

to give you more money.
Mr. FREEMAN. The question is how many men are included in that

statute
' 

though.
Mr. FAUNTROY. Thank you so much.
Now, Mr. Hird.
Mr. HIRD. Thank you, Mr Chairman.
I will try to be even briefer.
I would like to offer the prepared statement which I have submitted

for the record, with your permission.
Mr. FAUNTROY. Without objection.
[The statement follows d

STATEMENT ON BEHALF OF THE 13,AR ASSOCIATION OF THE DISTRICT OF COLUMBIA
BY FREDERICK S. HIRD, JR., CHAIRMAN, LEGISLATION COMMITTEE

The Bar Association of the District of Columbia is pleased to have the oppor-
tunity to comment on these important bills concerning provision for the repre-
sentation of indigent criminal defendants. I can state some general positions of
the Bar Association today. With the Committee's permission, we would like to
-submit a further written statement for the record concerning questions which the
Subcommittee may have at this hearing, and to provide any assistance which
may be useful at the mark-up session on the bill.

RECOMMENDATIONS TO AMENDMENTS PROPOSED

The subject matter of these bills has been discussed by the Board of Directors
of the Bar Association, which has reached the following conclusions:
(1) Any system which involves the appointment of trustees should provide for

their appointment by a panel, rather than solely by the Mayor, as is presently
provided in H.R. 14374. The Bar Association recommends a panel of seven persons
consisting of the Mayor, the President of the D.C. City Council, the President of
the D.C. Bar, and the Chief Judges of the four courts involved, the D.C. Court of
Appeals, the Superior Court, the U.S. Court of Appeals, and the U.S. District
Court.
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(2) Under any system adopted, appointments of counsel should be made pur-suant to criteria developed by the responsible agency, which also should provide
a mechanism for making the appointments, but any appointments should be sub-ject to Court approval or rejection. This is necessary to preserve in the Courtthe power to control the proceedings before it, in the case of possible inadequate
performance by counsel, and to permit the appointment of specially qualified
counsel in exceptional cases.
(3) Any system adopted should provide for payment in the usual case by the

agency, subject to judicial control where exceptional payments may be appro-
priate. Avoidance of direct judicial determination of compensation in the ordi-
nary case will conserve judicial time and prevent any possible contention that
appointed counsel is subject to a conflict because he is dependent upon the pre-
siding judge for his compensation.
With these general observations, let me reaffirm that the Bar Association

hopes that it can provide further assistance to the Committee and its staff subse-
quent to the hearing in the development of this important legislation.
Mr. HIRD. It is brief and can be condensed.
We do not at the Bar Association take• a position on either of the

bills before you per se. We have some suggeStions we made with respect
to either of them, three in particular at this time.

AMENDMENTS PROPOSED

First, any agency that is set up that would require the appointment
of a Board of Trustees we think the appointing power should be in abroader group than simply the Mayor.
Secondly, insofar as the appointment of counsel generally is con-

cerned, under either program we think it ought to be done administra-
tively by an agency which would set the criteria and handle the
mechanics of the appointing operation but we think the ultimateappointing power needs to remain in the courts so that in the case
where counsel needs to be replaced during the course of a proceedingor in a special case where it is desirable to get special counsel in becauseof the extraordinary natures of the case or what have you, the courtcould enter into the action and make the appointment or make thesubstitute appointment as the case might be.
That combination is different from what is in either of the bills that

are before you.
Similarly, we think that any system that is adopted should provide forthe agency to make payments in the usual case rather than for thecourt to do so. We think that this would conserve judicial time and wethink that it would also eliminate any question that there might besome conflict for the attorney when he is dependent upon the Judge forhis compensation and his appearing before the judge on behalf of oneof the parties.
Those are our specific comments and we would be pleased to offermore as the bills proceed.
Mr. FAUNTROY. Now,as I understand it, the thrust of your secondrecommendation runs to the point that under the present system thecourts make the payments.
Is that true?
Mr. Him. Yes. .
Mr. FAUNTROY. Thank you.
Counsel?
Mr. HIRD. In the Superior Court that is the case. I believe in theT7nited States Court of Appeals—I am not sure about the District
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Court—I think it is handled administratively and only in
 the excep-

tional case does the Court get involved where there is reque
st for more

than the normal maximum.
Mr. FAUNTROY. Thank you.
Counsel advises me that goes through Mr. Kirks' office, the

 Court of

Appeals.
Counsel?
Mr. LEE. I have no questions of Mr. Hird.
Mr. HOGAN. Thank you, Mr Chairman, but the time that—the

 indi-

vidual judge approves the time, does he not? The payment is 
effected

through the—through Roland Kirks' office, but the time is app
roved by

the individual judge sitting on a particular case.
Mr. HIRD. Well, I believe in the Court of Appeals where the c

ourt-

room is a panel of judges I believe the time is actually reviewed b
y the

Clerk's Office in the U.S. Court of Appeals.
Mr. HOGAN. What I am talking about is the file in the District Cou

rt.

Mr. HIRD. The trial court at this point, the Superior Court, for 
ex-

ample, the judge himself actually makes the approval at this ti
me.

Mr. HOGAN. Yes, but I am talking about the U.S. District Court
. The

trial time there and outside time, they approve the time. So in 
effect

f they approve the time and it is $20 outside time and $30 inside ti
me,

what the Clerk does or the Administrative Office of the U.S. Court
 does

is purely administered. He just adds it up, multiplies and that is it
.

Mr. HIRD. I think that is right in the District, yes.

Mr. HOGAN: So if you gave the same authority either to the A
dmin-

istrator of the local courts, something like that, to effect the p
ayments,

as long as- the judge is computing the time, there really would
 not be

a heck of a lot of difference, would there, whether he is appr
oving the

payment or whether he is approving the time. As long as a 
certain

rate applies what is the difference?
Mr. HIRD. I think it makes some distinction because he is loo

king at

the time invotved and it involves a little different judgment t
han if he

simply reduces the number of dollars which is something that c
an hap-

pen in the present situation.
Mr. HOGAN. Thank you, Mr. Chairman.
Mr. FAUNTROY. Thank you.
Counsel?
Mr. FREEMAN. I have no questions.
Mr. FAUNTROY. Is Mr. Roxborough here? We will, of co

urse, there-

-fore include his statement in the record and also state that
 the record

will remain open for an undetermined length of time at
 this point

until we can decide when we are going to have markup 
and we are

lo6king to an early date for markup.
Mr. HOGAN. It is my understanding, Mr. Chairman, for 

the record

that the Appropriations bill might be scheduled for the 
Floor before

the end of this month.
Mr. FAUNTROY. In which case it is likely we will have a 

very, very

early markup, as early as Monday.
Thank you so much.
This brings to a close our hearing.
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[Whereupon, at 12 :40 p.m., the subcommittee adjourned.]
(Subsequently the following material was received for the record:)
CONSORTIUM OF UNIVERSITIES OF THE WASHINGTON METROPOLITAN AREA,

Washington, D.C., June 25, 1974.
Hon. WALTER E. FAUNTBOY,
House of Representatives, Cannon House Office Building,
Washington, D.C.
DEAR MR. FAUNTROY : I write to you in support of the provisions in H.R. 14374

and 19376 that provide for a plan to deal with the legal defense for indigent
residents of the District of Columbia who are charged with crimes or juvenile
offenses. As you know, for some yeafs now the D.C. Law Students in Court pro-
gram has worked intimately with the courts under the professional supervision
of salaried staff attorneys and with an educational component carried on in the
several law schools of the Consortium to provide adequate defense for indigent
residents. The program has received significant praise from the courts, but un-
fortunately at the present time it is suffering from a severe shortage of funding
which threatens to either curtail the program severely or perhaps terminate it
during the course of the coming academic year.
The bills to which I referred above do not clearly provide for conpensation to

the D.C. Law Students in Court program for the services rendered to indigent
D.C. residents. It would be our hope that the language of the bill might be
altered to provide clearly for compensation for the Students in Court program
for services Tendered just as it provides for support for the Public Defenders
Service and private practitioners. Provision for support for the program in the
budget of the District of Columbia would not only provide the assurance that the
Law Students in Court program would continue but would also insure that
adequate defense counsel would be provided for those charged with crimes or
misdemeanors in the District at a high professional level and a reasonable cost.
I know that we can count on your support in this regard.
I should like to take this opportunity to thank you for all that you have done

toward providing for the continuance of high-quality education in the District
of Columbia.
With every best wish, I am

Sincerely yours,
Rev. JOHN P. WHALEN,

Executive Director.

THE BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA,
Washington, D.C., May 6, 1974.

Hon. CHARLES C. DIGGS,
Chairman, Committee on District of Columbia, Longworth House Office Build-

ing, Washington, D.C.
DEAR CONGRESSMAN DIGGS : Recently, Mayor Washington forwarded a proposed

Bill to Congress to establish the. District of Columbia Defender Service. He had
requested the comments of The Bar Association of the District of Columbia on
the original draft which has since been modified.
On Friday, May 3, 1974, the Board of Directors voted unanimously to approve

the proposed Bill of Mayor Washington, but with one major exception.
In Section III, The Bar Association of the District of Columbia would prefer

to see the Trustees appointed not solely by the Mayor, but rather from a panel
of seven persons consisting of the Mayor, the President of the D.C. City Council,
the President of the D.C. Bar, the Chief Judge of the U.S. Court of Appeals
for the District of Columbia, the Chief Judge of the D.C. Court of Appeals, the
Chief Judge of the U.S. District Court for the District of Columbia, and the
Chief Judge of the Superior Court for the District of Columbia.
With this exception to the Mayor's Bill, The Bar Association urges prompt

attention by Congress in order that this Bill may become effective at the earliest
possible moment.
Thank you for your consideration.

Sincerely,
AUSTIN F. ,CANFIELD, Jr.,

President.
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PUBLIC DEFENDER SERVICE
FOR THE DISTRICT OF COLUMBIA,

Washington, D.C., April 3, 1974.

Hon. WALThR E. WASHINGTON,
Mayor-Commissioner,
Washington, D.C.

DEAR MAYOR WASHINGTON: On behalf of the Board of Trustees, I wi
sh to reply

to your letter of March 25 in which you request the views of the P
ublic Defender

Service concerning recommendations of your staff on the provis
ions of defense

services for those unable to afford counsel in the District of Colu
mbia. Following

receipt of your letter, an emergency meeting of the agency's Board
 of Trustees

was held last Thursday evening, March 2; the views expressed
 here represent

the Board's conclusions reached during our meeting.

The Board of Trustees fully concurs in your staff's recommendat
ion that a

single agency be established to administer in a unitary fashion the
 provision of

defense services in the District of Columbia. Combining in one age
ncy what

has heretofore been operated as several separate programs in each cour
t (private

attorneys who volunteer for appointments under the Criminal Just
ice Act, non-

volunteer attorneys ordered to serve by the courts, and Public Defe
nder Service

staff attorneys) will inevitably lead to more consistent and better
 coordinated

planning and oversight of the substantial task of providing counsel f
or nearly

20,000 indigents each year.
Moreover, since both the Federal courts and the D.C. courts are subs

tantial

partners in the administration of criminal justice in this city, it is h
ighly de-

sirable that the proposed unified system apply in both sets of courts. 
Both deal

with offenses committed within the District of Columbia, both in
volve mainly

D.C. residents as witnesses to and victims of the crimes charged, and
 both obtain

counsel from the membership of the D.C. Bar. To eliminate the Feder
al courts

from the scope of the program would, we believe, ignore the realities 
of the

situation.
In addition, 'Congress indicated very clearly, shortly after the passage of th

e

Court Reform Act of 1970, that the existing Public Defender Service 
should

continue to serve both courts. When enacting modifications to the Crimina
l Jus-

tice Act to authorized Federal courts to establish defender programs, the D
is-

trict of Columbia was specifically exempted from the reach of these modific
ations,

since there already was a defender service specifically created by Congre
ss for

the District.
Finally, as you may be aware, the Public Defender Service recently has 

been

selected by the Law Enforcement Assistance Administration as an "exe
mplary

project," the only defender office in the country to be so honored. The desig
nation

denotes not only a recognition of the quality of the office, but a recommendat
ion

by LEAA that other communities replicate the Service's structure and techniques
.

In part, this award is attributable to the high quality of lawyers which the

Service has been able to attract to its employment, and we feel that the opp
or-

tunity for trial experience in the Federal courts as well as the D.C. courts has

been a significant factor in this regard. Of course, as your staff properly notes,

there should be full reimbursement to the District of Columbia for the operations

of the Service in the Federal courts.
Although it is obviously impossible here to deal with all of the issues whic

h

will arise in drafting a statute, there are four broad areas which we would like

to discuss. These include (1) limitation of the agency's jurisdiction; (2) selec-

tion of the Board of Trustees; (3) budget and financing; and (4) the powers

of the Board of Trustees.

LIMITATION OF THE AGENCY'S JURISDICTION

The Public Defender Service statute presently provides that "not more than

sixty percentum of the persons who are annually determined to be financially

unable to obtain adequate representation . . ." may be represented by the Serv-

ice. 'The staff's recommendation that this provision be removed suggests a view

that at some point the new defender service might itself represent all persons

in need of assigned counsel, without participation by private attorneys. We do

not believe that this is a desirable goal, and note that every major report which

has dealt with the subject of defender services during the past 15 years has rec-

ognized the importance of the private bar remaining involved in providing crimi-

nal defense services. For example, the National Advisory Commission on Stand-
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ards and Goals, in its report issued just last year, offered the following analysis:
While there are a number of advantages in heavy or exclusive reliance

on a public defender organization, there are also a number of disadvantages.
The most serious is that the private bar may lose contact with the criminal
process, One of the biggest advantages of an appointment system is that it
forces members of the bar to become involved in the criminal justice system
and its problems. It also fosters a willingness to contribute to, and support,
necessary reforms. There are positive values to be gained from the sub-
stantial participation of the organized bar. Many of the problems in the
administration of criminal justice at all levels of government result in part
from the absence of involvement by most lawyers in the practice of criminal
law. An indispensable condition to fundamental improvement of the system
is the active and knowledgeable support of the bar as a whole. Report on
Courts, page 264, National Advisory Commission on Criminal Justice Stand-
ards and Goals (1973).

By limiting the Public Defenders 'Service to sixty percent of the persons deter-
mined eligible for assigned counsel, the agency statute guarantees, wisely, we
think, a "mixed" system of representation consisting of private lawyers and
public defenders. In large cities where there is no mixed system and public de-
fenders handle all or nearly all of the cases, the result has sometimes been dis-
astrous. Caseloads increase faster than the size of the staff and necessary
revenues, making quality legal representation impossible. Ultimately when there
is not a vigorous defense bar, the system of criminal justice suffers.

SELECTION OF THE BOARD OF TRUSTEES

We concur with your staff recommendation that the Washington Defender
Service be governed by a Board of Trustees of eleven persons. We suggest, how-
ever, several important changes regarding the panel of persons designated to
select the Trustees. According to your staff recommendation, the following six
persons would comprise the appointment panel:
(1) Commissioner of the District of Columbia;
(2) Chairman of the District of Columbia Council;
(3) Chief Judge of the District of Columbia Court of Appeals;
(4) Chief Judge of the District of Columbia Superior Court;
(5) Chairman of the Judicial Council of the D.C. Circuit; and
(6) President of the Unified District of Columbia Bar.
Since the Washington Defender .Service, as outlined above, would have juris-

diction to provide representation in the United States District Court, we would
urge the addition to the appointment panel of the Chief Judge of the United
States District Court for the District of Columbia. In addition, we are con-
cerned that the Bar is insufficiently represented on the appointment panel. The
Washington Defender Service will have a far-reaching impact on the involve-
ment of the Bar in providing defense services; we believe, therefore, that the
appointment panel should contain significant Bar representation. Accordingly,
we urge that besides the President of the District of Columbia Bar, the appoint-
ment panel should include three additional Bar members elected at large by the
Board of Governors of the District of Columbia Bar. Such additional repre-
sentation will give the Bar an equal voice with the judiciary in selecting the
new agency's Trustees.
We also commend to your attention several key provisions in the Public

Defender Service statute related to the Board of Trustees. Section 2-2223 pro-
vides that "judges of the United States courts in the District of Columbia and
of District of Columbia courts may not be appointed to serve as members of
the Board of Trustees," thereby enhancing the agency's independence from
judicial control. Another desirable policy, we believe, is the same section's pro-
vision limiting the terms of Public Defender Service Trustees to three years
and providing that no Trustee may serve more than two consecutive terms.

BUDGET AND FINANCE ISSUES

Your staff report recommends that "control of defender services [be vested]
in a truly independent Board." Of course, we fully agree that such independence
is essential; indeed, we believe that the rationale which justifies independence
-for the daily activities of the defender agency also should dictate budgetary
independence comparable to that accorded the judiciary. The District of Columbia
courts, as provided in the District of Columbia Court Reform let of 1970, are

35-284-74-6
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granted the authority to have their annual budgets submitted to the Congress
without revision by either the District of Columbia government or the Office
of Management and Budget, though each may comment on the proposal. This
provision relating to budgetary independence was retained by the Congress in
the recently enacted District of Columbia Self-Government and Government
Reorganization Act. There occurs to us no reason why the agency with responsi-
bility for providing all defender services in the District of Columbia should be
accorded lesser budgetary freedom than the courts.
The provision of defender services within the structure of government is

unique. Unlike any other District of Columbia program of which we are aware,
the Washington Defender Service will not be a part of either the Executive or
Judicial branches of government. The Director of the agency will be answerable
to a Board of Trustees and the Trustees will be independent. This arrangement is
necessary in order to assure that defender services remain free of political and
judicial interferences. Although we are exceedingly pleased that the District of
Columbia government recognizes the importance of such independence, we urge
that it be further extended to the budget area as well.
Of course, in light of the substantial new responsibilities to be entrusted to the

Washington Defender Service, we assume there will be recognition of the need
for additional administrative positions, not now a part of the Public Defender
Service. While these• positions will be highly important in carrying out this
expanded role, we do not believe that the number of such new positions will be
extensive.

POWERS OF THE BOARD OF TRUSTEES

We concur in the recommendation of your staff that the Board of Trustees of
the Washington Defender Service should have responsibility for developing a
plan for providing representation to persons unable to afford counsel. Hence, the
Board would issue guidelines for the assignment of cases to Washington De-
fender Service'staff attorneys, and to private volunteer and non-volunteer law-
yers. We believe also that the approval of vouchers submitted by assigned coun-
sel should be undertaken by the Washington Defender Service. As Chief Judge
Bazelon recently has noted, "when defense counsel's earnings flow from the pen
of the judge, the principle of independent advocacy that is essential to the
adversary system of justice is jeopardized." Moreover, the Washington Defender
Service could develop standard guidelines for the approval of vouchers, thereby
eliminating the 'substantial variation in the rates of approval about which private
attorneys frequently have complained.

Also, the present statutory language (D.C. Code § 2-2223) directing the Board
to establish general policy for the operations of the Service is, we feel, a major
factor in the success and national recognition achieved by the ,Service. It has
assisted immeasurably in insulating the staff of the 'Service from pressures which
might otherwise be felt, given the adversary nature of defense counsel's role, and
we feel strongly that such a provision should be retained.
There undoubtedly are other significant issues which must be addressed in the

drafting of a comprehensive defender service's bill, including the provision of
expert and investigative services, standards for determining indigency, and the
rates of compensation for counsel, to mention just a few. In addition, the present
Public Defender Service statute, drafted after careful consideration by the
courts, the Department of Justice, the Trustees, the bar and other interested
groups, is in many respects a model statute, and has many desirable provisions
worthy of retention, including the provision in Section 2-2222 authorizing the
Service to determine the pest practicable allocation of its staff personnel to the
courts where it furnishes representation, and the authorization for receipt of
public grants and private contributions in 'Section 2-2227. However, since many
of these points were not addressed in your staff's recommendation, and given the
time pressures involved, we have limited our comments to the major issues dis-
cussed herein.
In concluding, let me reiterate the continued willingness of the Public Defender

Service Board of Trustees and staff to be of maximum assistance to the District
Government as legislation concerning defender services is prepared and in-
troduced in the Congress. Hence, if there are any steps which we can take which
will aid the citizens of the District of Columbia in securing the highest quality
defense services, I trust you will not hesitate to let us know.

Sincerely,
SAMUEL DASH,

Chairman, Board of Trustees.



APPENDIX

[Under the authority previously granted, the following transcript
of the committee's oversight hearing, held, with respect to the opera-
tion of the Criminal Justice System in the District of Columbia, was
ordered printed:]

The following 1973 hearing was an exploratory one by the
Committee in order to determine the status of the operation of
the criminal justice system in the Nation's Capital, and par-
ticularly the representation of local indigent defendants under
the Federal Justice Act of 1974.
Hence as a valuable prelude to the 1974 hearings on proposed

legislation (H.R. 14374 and H.R. 14376) drafted and introduced
after the 1973 hearings, it is included herein.

THURSDAY, JTTNE 28, 1973

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE DISTRICT OF COLUMBIA,

Washington, D.0 .

The committee met, pursuant to notice, at 10 a.m. in room 1310,
Longworth House Office Building, Hon. Charles C. Diggs, Jr. (chair-
man of the committee) presiding.

Present: Representatives Diggs (chairman) , Rees, Delegate Faunt-
roy, Representatives Mazzoli, Rangel, Breckinridge, Nelson, Gude,
Smith, Ketchum, and Taylor.
Also present: Dorothy E. Quarker Chief of Staff; Robert Wash-

ington, Chief 'Counsel; James T. Clark, Legal Consultant; John
Hogan, Minority Counsel; Mary Watt, Counsel; Dan Freeman, Coun-
sel; and Linda Smith, Professional Staff Member.
The CHAIRMAN. The committee will come to order.
We have called the hearings this morning to ascertain the status

of the operation of the Criminal Justice System in our National
Capital. Since 1966, impecunious defendants have received legal repre-
sentation by court-appointed counsel pursuant to the Criminal Justice
Act of 1964, as amended. Undoubtedly, these funds have been sig-
nificant in establishing and maintaining a criminal justice system of
the first rank.
In 1972, however, several important events occurred including the

unfavorable action of a House Appropriations Subcommittee
'

which
was subsequently adopted by the full committee and the House;
adverse publicity concerning some lawyers practicing in the local
courts; and the decision of the Judicial 'Conference of the United
States not to request additional funds for the local courts of the
District in the appropriations for the Federal Judiciary. Because of
the above series of events and others, numerous public and private

(77)
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citizens have undertaken a valiant effort to help find a permanent
solution to this increasing problem.
This is not the entire situation with all of its ramifications but I

would like to add my profound concern, which is the rationale for this
meeting and this hearing, that a solution must be found because if no
solution is found therefore counsel is not available to all defendants.
Law dictates those defendants probably would go free.
We have invited the Mayor and the Corporation Counsel, Chief

Judges of the D.C. Court of Appeals and Superior Court, the Deputy.
Attorney General of the United States, Director of the Administra-
tive Office of the United States and the representatives of the General
Accounting Office, the Public Defender Service, and the local bar to
our proceedings.
I am hopeful that today's hearings will lead to a clearing up of

some apparent disagreement and misinterpretations of the intent of
Congress. While we may anticipate temporary funds to September
1973, under the present Congressional Continuing Funds Resolution,
my concern extends to the entire 1974 fiscal year. It is certainly no
answer to assert that we should hold all action until after the House-
Senate conference. I am of the view that the citizens of this city
require a more positive answer today as to what plans city officials
have to grapple with this matter. Also to consider on a broader basis
than just the narrow question of funding, some of the more substan-
tive aspects of this entire matter of criminal justice and the adminis-
tration of justice and the organization of the court system in this
community.
If the District is to pick up this kind of a program, these kinds of

considerations in proper perspective, legislative authority shall be nec-
essary to avoid a point of order against its inclusion in the budget for
fiscal year 1975.

Lastly, I would like to command all of those who have honestly
worked toward a solution to the more immediate problem Chief Judge
Greene, the Bar Association, the Mayor, and his staff. 1/V.e would still
like to put this entire matter into perspective beyond the immediate
problem because it is much larger, as I see it, than simply whether
or not the continuing resolution provides funds and all the rest.
Our first witness is the distinguished Mayor of our community, ac-

companied by the Corporation Counsel and Corner Coppie, Director
of the Office of Budget and Financial Management.

STATEMENT OF HON. WALTER E. WASHINGTON, MAYOR-COMMIS-
SIONER, DISTRICT OF COLUMBIA; ACCOMPANIED BY C. FRANCIS
MURPHY, CORPORATION COUNSEL, AND COMER S. COPPIE,
BUDGET AND FINANCIAL MANAGEMENT

The CHAIRMAN. Mr. Mayor, you have a statement?
Mr. WASHINGTON. Yes, Mr. Chairman.
The CHAIRMAN. Proceed.
Mr. WASHINGTON. My statement deals primarily with the immediate

problem but the Corporation Counsel and Mr. Coppie are here and we
would certainly want to entertain any questions insofar as we are con-
cerned that gets closer to a resolution of the problem.
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I want to first, on behalf of the city, thank you, Mr. Chairman and
the Committee, for taking your time and concern with respect to this
matter. It appears to be a matter at the moment which transcends the
jurisdiction of the city in some respects, but as usual greatly affects the
residents of the city in terms of ability to get this service.
Since your opening statement, Mr. Chairman, I would rather cut my

statement short because it is basically a chronology which yov have
given up to a point. I would simply ask that my full statement be
inserted in the record and hopefully I could summarize where we are
at this point with respect to the funds.
[The full statement follows:]

PREPARED STATEMENT OF HON. WALTER E. WASHINGTON

Mr. Chairman, Members of the Subcommittee: The District of Columbia
Government has taken an active and continuous interest in the situation sur-
rounding funding for the Criminal Justice Act in the District of Columbia's
local courts.
In order for the Committee to have a full appreciation of the position of the

District Government in this matter, the following chronology of events is
provided.

First, by way of preface to this chronology, the Criminal Justice Act of 1964
is a Federal statute which provides for the compensation of attorneys repre-
senting indigents in Federal courts. Since 1966, as a result of a Comptroller
General decision, the provisions of the Act have applied to our local courts.
Amendments to the Criminal Justice Act in 1970 further clarified the applicability
of the Act to the D.C. Court System.

1. On March 7, 1972, the Director of the Administrative Office of the United
States Courts requested the Comptroller 'General's opinion as to whether funds
appropriated to the Judiciary for implementation of the Criminal Justice Act
were available to pay private attorneys appointed in the D.C. Court System.
2. On May 15, 1972, the House Judiciary Appropriations Subcommittee re-

ported out a bill which excluded CJA funds for local courts. The Chairman of
the Subcommittee expressed concern that the level of CJA payments to indi-
vidual attorneys was excessive. The Appropriations Committee of the House,
and the House of Representatives sustained the recommendation of the Sub-
committee in initial action on the fiscal 1973 appropriations bill for the
Judiciary.

3. On May 19, 1972, the Board of Judges of Superior Court passed a resolu-
tion limiting the amount of CJA funds available to any one attorney to $18,000.
This action was instrumental in addressing House criticism, and in effecting a
favorable conference on the Judiciary bill for 1973.

4. On May 26, 1972, the Comptroller General issued an opinion which affirmed
the applicability of the Criminal .Tustice Act to the newly organized local courts,
and instructed the Federal Judiciary to continue to budget and account for the
funds in the same manner as it had in the past, and to the extent possible as
it does for Federal district courts.

5. On October 25, 1972, the State, Justice, Commerce and Judiciary Appropria-
tions Act, P.L. 92-544, was signed by the President. This Act contained a one-
million dollar appropriation and limitation for CJA funds applied to the Superior
Court and D.C. Court of Appeals.

6. On October 25, 1972, the Director of the Administrative Office of United
States Courts, Mr. Rowland Kirks, informed Chief Judge Reilly and Chief Judge
Greene that the Judicial Conference was not going to propose in the Judiciary
budget funds for CJA use in the local courts.

7. On November 15, 1972, the Chief Judges of the local courts called a meeting
with Mr. Rowland Kirks to discuss his letter of October 25. 1972. Also attending
the meeting were Mr. Comer S. Coppie, Director of the Office of Budget and
Financial Management, and representatives of 0MB and the Department of
Justice. At this meeting, the District of Columbia appealed the action of the
Judiciary Conference with regard to 1974, and further requested that a supple-
mental be introduced by the Judiciary for fiscal 1973. Mr. Kirks indicated that
he would return to the Judicial Conference with the request.



SO

8. At the same meeting, it was pointed out that District assumption of fund-

ing for the CJA program in fiscal 1974 would create impossible financial difficul-

ties for the District, as the District's budget must be fully financed, and as the

1974 budget was already in the final stages of preparation. Further, if the Dis-

trict were to assume responsibility for this program, it should be accomplished

with sensitivity to the fact that the District's budget must be fully financed.

The District suggested that assumption of the program be done in stages,

beginning with fiscal 1975, in order to give the District enough time to plan

for this new responsibility.
9. On January 15, 1973, the President's Budget was transmitted to the Con-

gress with no request for ,CJA funds for the District's local courts.

10. On June 1, 1973, the Mayor, in a letter to the Attorney General, indicated

he was prepared to recommend that the District assume funding of the CJA

program in fiscal 1975, with the understanding that the Judiciary would provide

funding in fiscal 1974.
With respect to fiscal 1974, the Mayor's letter said:

"Inasmuch as the District's budget must be balanced each year, and

because this issue was brought to the City's attention after the completion

of financial and program planning for fiscal year 1974, the District cannot

assume this additional financial responsibility in fiscal 1974. The resources
simply are not available."

11. On June 26, 1973, the House of Representatives passed a continuing res-

olution which specifically provides for WA funding until passage of the Judiciary
Appropriations bill for 1974. Senate action on that resolution is pending, and
their approval is anticipated.
This brief chronology highlights the nature of the problem being discussed by

this Committee. It should also be pointed out that the District does not have sub-
stantive authority to sustain a request for an appropriation for this program.
The District is prepared to propose legislation which will provide such authority
for fiscal 1975. .

This current impasse must be overcome. A viable recommendation to meet this
problem is the proposal contained in the June 1, 1973 letter to the Attorney
General. The District reaffirms its commitment to implement that proposal.
This concludes my statement, and I will be happy to respond to any questions.

BACKGROUND

Mr. WASHINGTON. On May 1972, as I recall here, the board of
judges passed a resolution which limited the amount of CJA funds
to one attorney to $18,000—reading on page 2 of my, statement.
On May 26 the Comptroller General issued an opinion which

affirmed the applicability of the Criminal Justice Act to the newly
organized local courts and instructed the Federal Judiciary to con-
tinue to budget and account for the funds in the same manner as
it had in the past, and to the extent possible as it does for Federal
District Courts.
In October of 1972 the State, Justice, Commerce, and Judiciary

Appropriations Act was signed by the President. This act contained
a $1 million appropriation and limitation for CJA funds applied
to the Superior Court and D.C. Court of Appeals.
On October 25 the Director of the Administrative Office. of the

U.S. Courts, Mr. Rowland Kirks, informed Chief Judge Reilly and
Chief Judge Greene that the Judicial Conference was not going to
propose in the judiciary budget funds for CJA use in the local courts.
On November 15, 1972, the chief judges of the local courts called

a meeting with Mr. Kirks to discuss his letter of October 25, and
attending that meeting were Mr. Coppie, who later reported to me
on the subject. At this meeting the District appealed the action of
the judiciary conference with regard to 1974 and further requested
a supplemental be introduced by the judiciary for 1973.
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FUNDING

At the same time, it was pointed out that the District assumption
of the funding in fiscal year 1974 would create impossible financial
difficulties for the District as the budget must be fully financed, and
obviously at that point we had locked the budget up for 1974 and it
was on its way to the council and the President; and subsequently
on January 15 the President submitted a budget to Congress with no
request for CJA funds for the District's local courts.
Subsequent to that, I think it is fair to say that there have been

numerous meetings, dozens of meetings. The bar association, as you
pointed out, has been deeply involved. Judge Greene and Judge Reilly
and I have met in an effort to resolve, to see if we could resolve this
problem, because I think everybody here is concerned with it.
We finally came to one source of possible remedy. The members of

the bar and the courts came to me and said that perhaps if I would,
could see my way clear to pick up the funding for 1975—although
there was a Comptroller General's opinion that maybe we would
resolve that by having the Federal judiciary pick up 1974—that
would give us a chance to plan for 1975 and we could then pick it up.
At that point, On June 1 I wrote to the Attorney General and indi-

cated that I was prepared to pick this matter up in 1975. At that time
our budget was in markup by both the Senate and the House and that
seemed to be a fair proposal, perhaps the only proposal we thought at
the moment that would break this whole matter loose.
I said to the Attorney General that "inasmuch as the District's

budget must be balanced each year, and because this issue was brought
to the city's attention after the completion of financial and program
planning for fiscal year 1974, the District cannot assume this addi-
tional financial responsibility."
We thought that might break the whole thing loose, and it seemed

to be an orderly transition because the Federal judiciary having
picked this up right up to that point, we thought another year would
make sense and give us a chance to integrate this into our 1975 budget
from that we were getting.
That was not acceptable, and that left us right in the position that I

think we are in today, Mr. Chairman, where the matter has not been
resolved except for the continuing resolution, and there is no long-
standing solution except for 1975 somehow we have got to lot* at this
as a base item in the District's budget as the only solution. That does
not deal with the 1974 problem, and I think that therein we have the
immediate problem. The long-term problem, of course, is going ta
involve funding for the courts. This will be a part of that funding.
You know the service that we now receive from the U.S. attorney

is included in our budget, but just exactly how we are going to do it
and how we are going to get it in on the long term is not known to us
at this point. But this is what I have done to try to resolve th9 matter
within the boundaries and the limitations also that I have.
I think from our standpoint that is where we stand today.
The CHAIRMAN. Thank you very much, Mr. Mayor.
Assuming for the moment that Congress does not appropriate funds

under the authority of the Federal Criminal Justice Act for 1974, has
the D.C. government devised plans for providing the necessary funds?
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Mr. WASHINGTON. For 1974?
The CHAIRMAN. Fiscal year 1974.
Mr. WASHINGTON. No, sir, we have not. Of course, as of the moment

you realize that even 1973 is in difficulty with the veto yesterday of
the supplemental. Another thing that this committee will want to look
at in terms of home rule, we are also not involved in the military
spending but we are involved in that supplemental. Our 1974 budget,
of course, has passed the House and is awaiting action in the Senate.
So that 1974, as far as the budget itself is concerned, without some
unusual action, would not provide for this sum.

DISTRICT BUDGET FOR JUDICIARY
4

The CHAIRMAN. What is the total District budget for judicial
functions?
Mr. WASHINGTON. Mr. Coppie has that readily.
Mr. COPPIE. Mr. Chairman, the estimate for 1974 by the District

government is $34,232,800. The recommendation of the House is $32,-
481,700, which is $1,751,100 less than what the District proposed for
1974.
The CHAIRMAN. The Mayor used the expression "unusual circum-

stances." Would you be more explicit?
Mr. WASHINGTON. The only unusual circumstance that I can see,

with the House having passed the bill, would be that the Senate in
some way would consider in its markup the item as within the confines
of the funds that are available to the city. Of course, that would also
mean that it would be competitive with any other matter that had been
either removed or cut from the budget by the House. It is not pre-
cluded from doing that.
The CHAIRMAN. In connection with the District budget, the judicial

functions aspect of it, how is this amount expended? What is the
breakdown?
Mr. COPPIE. Your question is the payment for the 
Mr. WASHINGTON. How is the budget broken down?•
The CHAIRMAN. Yes.
Mr. COPPIE. The courts budget is broken down as follows. There are

essentially six units in what we call the District of Columbia courts
system. The District of Columbia Appeals Court budget for 1974 is
estimate 4 at $1,350 million. That is the District estimate. All of these
will be District estimates. The District of Columbia Superior Court,
$18,641.300. District of Columbia court system, which is the executive
office of the District of Columbia court system, $1,558,400. For the Dis-
trict of Columbia reimbursements to the U.S. Treasury for services
provided by the U.S. court system, U.S. Attorney's Office, the estimate
is $10,125,000. Public defender service is estimated at $1,883,000. Dis-
trict of Columbia bail agency is estimated at $674,800.
The CHAIRMAN. Are there parts of this budget over which you have

no control?
Mr. COPPIE. Mr. Chairman, the answer is clearly in the affirmative,

in that the payment to the U.S. Treasury for the operation of the U.S.
Attorney's Office is required by appropriation law. When I say ap-
propriation law, that is being appropriation law for the Judiciary,
Commerce, and State Department. We pay for 75 percent of the opera-
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tion of the U.S. Attorney's Office. That payment is required by law.
As I pointed out, we make the payment to the Treasury Department

upon the receipt of a voucher from the U.S. Justice Department.
The CHAIRMAN. There is $10 million in the judicial budget involv-

ing the Justice Department, over which you have no control you are
merely a conduit?
Mr. COPPIE. That is essentially correct.
The CHAIRMAN. How do you analyze the requested amount?
Mr. COPPIE. Mr. Chairman, as a practical matter we do not. This be-

came an issue during the hearing on the 1974 budget in the House. It
was also an issue in the Senate on the 1973 supplemental.
I would like to point out that the letter that supported the District

request for 1974, which came to us in October of 1972, provided the
following information:
Dear Mr. Coppie : In response to your request dated July 5, 1972, you are

advised that the total obligations for the office of the U.S. Attorney and the

U.S. Marshal for the District of Columbia in fiscal year 1974, are estimated to

be $13,500,000. You are also advised that a request for supplemental appropria-

tions for fiscal year 1973 has been submitted to the Congress. The latest estimate

of total obligations for fiscal year 1973 is $11,200,000.

That letter was signed by Mr. John Kaminski, Director of the Office
of Budget and Accounts of the Department of Justice. The $13.5 mil-
lion figure represented a $3 million increase over 1973.
I would point out that as a result of the problems we have had in

getting the information to fully support this request, both in terms of
review in the District government and before the Congress of the
United States, we have had a series of exchanges between the Justice
Department and the District government and a substantive review is
now underway by the Justice Department pertaining to this request.
The CHAIRMAN. Within that amount that we have just talked about,

are there any amounts that remain unexpended at the end of the fiscal
year? What about witness fees, juror fees, or any other sorts of fees
or any kind of unexpended amounts that you think about?

UNEXPENDED FUNDS •

Mr. COPPIE. Any funds that are not obligated by June 30, Mr. Chair-
man, in fact will become lapsed funds. Normally they become lapsed
funds 2 years after the end of the fiscal year in accordance with the
accounting principles. I would have to look at the balances for, say,
1973, which is the fiscal year that will end on June 30, to find out to
what extent there will be balances that could be, that are available. I
do not have that figure here today.
The CHAIRMAN. Do you have a ballpark figure that might suggest

what amount we might be talking about?
Mr. .COPPIE. I would say based on experience that it is normally

running half a million dollars or less for all the agencies in the public
safety appropriation. For the court system it would be something
less than half a million dollars.
The CHAIRMAN. Could any of these unexpended funds be used to

finance the District Court Criminal Justice Act?
- Mr. WASHINGTON. Are you referring to those within the court

system?
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The CHAIRMAN. That is correct.
Mr. .COPPIE. Mr. Chairman, in developing the financial plan for a

particular fiscal year, we show an opening cash balance which repre-
sents the amount that is lapsed from previous fiscal years. That is
taken into consideration in 1974 in terms of our financial planning
as it exists today. I am not prepared to say that figure might not be
adjusted to a higher level as a result of analysis that will take place
subsequent to the end of the fiscal year, but we feel that we do have
a valid financial plan based on experience to date for 1974.
The experience would suggest that we do not have the financing for

this purpose.
Mr. WASHINGTON. I think, Mr. Chairman, more directly—Mr. Cop-

pie is probably using budget language—we would not presume to
recommend an expenditure to the courts on the basis of our present
system without the judge making a recommendation.
We have the problem in the whole budget that I think relates to

the separation of powers, as he, I think, appropriately puts it, that
suggests that that budget is fairly well determined by the courts and
that the matter of how they dispose of the funds within that general
framework is generally left in the courts.
The CHAIRMAN. I certainly appreciate your comments. My only con-

cern is that here we are talking about a shortage that affects the capac-
ity of local defendants to finance counsel. We have already turned up
funds over which you have no control, and I am curious about un-
expended amounts that could represent sources for funding in the
event the Congress of the United States for one reason or another does
not come forward with that money. We might be talking not about
a shortage of funds but we might be talking about an administrative
matter here that would suggest that the funds are available if some-
one would look for them.
I yield to the gentleman from Maryland.
Mr. GUDE. Thank you, Mr. Chairman.

CONTINUING RESOLUTITT

As I understancrit, the continuing resolution which would cover this
through September has been passed?
Mr. WASHINGTON. Passed the House and pending in the Senate.

That is only a short-term solution.
Mr. GcrDE. That would be through September?
Mr. WASHINGTON. That would be through September; yes. It is

helpful but just does not take us all the way.
Mr. G-u-DE. I don't know to what extent this is being addressed

in the self-government bill which the Governinent Operations Sub-
committee has, but we ought to resolve this thing once and for all.
I commend the chairman for calling these meetings if we can find out
what category this falls into so it does not fall in between the cracks.
Mr. WASHINGTON. Which is where it is now.
Mr. GUDE. So we bring you up here, and your valuable time, and try

to resolve this thing in a crisis situation.
The CHAIRMAN. I recognize the gentleman from the District, Mr.

Fauntroy.
Mr. FAUN'TROT. Thank you, Mr. Chairman.
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JUSTICE RECOMMENDATIONS

Mayor Washington, pursuant to the questions the chairman raised
at the outset about what might be done should the funds not be forth-
coming, you have, in your statement, portions of a letter which you
sent to the Department of Justice, informing them while you feel that,
you can accommodate in the 1975 budget because we must have a bal-
anced budget and because the news came so late, you could not include
it in the 1974 budgq. Have you received a response from the Depart-
ment of Justice on that matter?
Mr. WASHINGTON. Yes • as I say, I received a response from the rov-

ing committee, I guess, which includes the Department of Justice and
the bar association, indicating that the proposal that I have made was
not acceptable, that the matter was presented, and I believe presented
to the Chief Justice, as far as I know, but that it was not resolved
appropriately or adequately to take care of 1974.
My commitment and my offer still stands. The question properly

put is, what do we do for the balance of 1974? That is still before us.
That is what the crisis is.
Mr. FAUNTROY. The fact is that the Attorney General has not

responded to you?
Mr. WASHINGTON. I would say, "Yes"; verbally. I had a response to

that proposal I made and it was not acceptable; yes.
Mr. FAUNTROY. Of the $10 Million that is reimbursed the U.S.

Treasury, I wonder if you, Mr. Coppie, could compare our annual
expenditures, say in the Public Defender Service, to that; what do
we spend annually?

COST OF DEFENDER PROGRAM

Mr. COPPIE. The estimate for the Public Defender Service for 1974,
Mr. Fauntroy, is $1,883,300.
Mr. FAUNTROY. The whole CJA program?
Mr. COPPIE. The payments that we are talking about for attorneys

that would represent indigents is estimated at a little better than $2
million for 1974. That is the additional amount beyond what would be
required to meet the total needs in the District of Columbia.
Mr. FAUNTROY. That includes prosecution in Federal court?
Mr. COPPIE. I believe that is correct.
Mr. FAUNTROY. We are talking about $3.8 million?
Mr. COPPIE. That is roughly correct.
Mr. FAUNTROY. AS compared to $10 million?
Mr. COPPIE. The $10 million, Mr. Fauntroy, is the reimbursement

from the District of Columbia for the operation of the U.S. attorney's
office.
Mr. FAUNTROY. On local questions?
Mr. COPPIE. That is correct.
Mr. FAUNTROY. IS it true that the lapsed funds that the chairman

asked you about are really estimated and accounts for in the next fiscal
year projections?
Mr. COPPIE. The lapsed funds are accounted for in our financial plan.

II-ormally what happens is that the balance on hand on June 30 that
is not obligated remains available to the operating of the Department
for 2 years subsequent to the end of the immediate fiscal year. That is
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open to interpretation, but the accounting procedures do provide for
that.
Mr. FAUNTROY. So that in response to the chairman's question, what-

ever lapse funds we might be able to discover are in all likelihood ab-
sorbed in your projections for fiscal year 1974?
Mr. COPPIE. I am saying that that is essentially correct. That does

not mean that we are accurate right down to the last dollar. Based on
what I think is the 
Mr. FAUNTROY. It is not $3.8 million?
Mr. COPPIE. No, sir. It is based on what I think is the intent of this

discussion, as far as this issue is concerned. This will be looked at to
determine whether the amount is in fact available, not what we have
estimated.
Mr. FAUNTROY. IS there a possibility that the Public Defender or-

ganization can absorb additional cases?
Mr. MURPHY. Mr. Fauntroy, in the Public Defender's Office it would

be utterly iinpossible to absorb this many cases, absolutely impossible.
Mr. FAUNTROY. Have you had funds for additional attorneys turned

down this year?
Mr. MURPHY. I believe the Public Defender's Office requested addi-

tional attorneys. I do not think they were approved in the House. Mr.
Coppie may know.
Mr. COPPIE. That is correct. We had requested approximately, I be-

lieve, 12 or 15 additional attorneys for the Public Defender Service in
1964, and that was denied by the House.
Mr. FAUNTROY. What other funds may be available from the city's

fiscal year 1974 budget to pay for the costs of indigent defendants?
Mr. COPPIE. I believe it has been the consistent position of the city

government, which is, I believe, stated specifically in the letter of the
Attorney General, that there is not sufficient financing capability in
the District government in 1974 to sustain the cost of this requirement.
Mr. FAUNTROY. No funds may be available, say, under revenue shar-

ing at all?
Mr. COPPIE. That is correct, Mr. Fauntroy.
The CHAIRMAN. The Chair recognizes Mr. Ketchum.
Mr. KETCHUM. Thank you, Mr. Chairman.

PUBLIC DEFENDER SYSTEM

I have a couple of questions. Again, unfortunately new members
arriving on this committee, given the vagaries of the political process,
are not always familiar with what goes on in the District of Columbia.
If you will, right now you have a public defender system like every
other city?
Mr. WASHINGTON. That is correct.
Mr. KETCHUM. That is funded how?
Mr. WASHINGTON. By congressional appropriation.
Mr. Kurcircrivr. Under CJA what does that provide additionally?
Mr. WASHINGTON. In money Or 
Mr. KETCHUM. No, services.
Mr. WASHINGTON. In services, that is the very problem that we are

dealing with here. It provides for the indigent clients to have service.
Mr. KETCHUM. Other than the public defender?
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Mr. WASHINGTON. Other than the public defender, yes. It has been a
part of the total Federal applications. What we were observing earlier
is that the Attorney General or the Comptroller General indicated this
is an appropriate matter for the Federal judiciary to assume as it does
in other Federal jurisdictions.
Mr. KETCHUM. Am I correct in assuming that an indigent defender

may make a choice between a public defender or a private attorney to
handle his case? Is that what we are talking about?
Mr. MURPHY. The judge generally assigns counsel to the case. He

may assign it from the public defender's office or private counsel.
Mr. KETCH-0'M. The $18,000 referred to in section 3 of the Mayor's

testimony, that is for an attorney other than a public defender, limita-
tion that may be paid in any 1 year?
Mr. WASHINGTON. That is correct. I think that was an action of the

board of judges that I referred to. They may want to speak to that
more fully. The chief judge is here. They inet and that part of the
chronology pointed to one attorney.
Mr. KETCHUM. For 1 year?
Mr. WASHINGTON. For 1 year.

CONTINUING RESOLUTION

Mr. KETCHUM. Right now are you funded presently under the con-
tinuing resolution?
Mr. WASHINGTON. We are funded under the continuing resolution

until September. Except I am not sure where our supplemental is. We
are involved in 
Mr. KETCHUM. There is nothing unusual about that. They don't

know where anything is either.
Mr. WASHINGTON. We have to kind of keep the hospitals going and

pick up the trash for you. It is a little more sensitive. We cannot
always wait.
Mr. KETCHUM. I suppose the final question would be one of the most

difficult ones to answer; that is, under this given set of circumstances.
because we don't know what is going to happen in the supplemental,
you are operating under a continuing resolution until September, what
specifically would you want this committee to do today?

RECOMMENDATIONS

Mr. WASHINGTON. I suppose it is fair to say that I didn't come pre-
pared to ask the committee to do anything. I came at the committee's
request to discuss the matter and see if there were any alternatives. I
have tried to point out what we have done in the District government.
I think probably we have done under the circumstances about what
everybody expected us to do. At this moment the matter is in, as Con-
gressman Gude pointed out, because of the situation of the Federal
judiciary not picking it up and our budget having gone forward, it
falls between the cracks.
I think the chairman is here to not only look at the immediate prob-

lem but to see if we cannot find a means to handle this so it would not
fall between the cracks in the future and we have some reasonable
system for handling this.
Mr. KETCH-OM. Anticipate what might happen hopefully?
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Mr. WASHINGTON. Hopefully. I was complimenting the chairman
for assembling the committee. I did not come to ask for anything
today. I came at his request.
Mr. KETCHUM. I appreciate that.
Mr. WASHINGTON. To join in the discussion and to also say that

to the extent that the city has any facilities, whether it is in lapse
or anything, we are prepared to offer what we can to meet the prob-
lem. Up to now I have offered, even in view of the Comptroller Gen-
eral's opinion, to pick up the matter continuously from 1975 on the
basis that our present budget is still going through the Congress and
is in .markup in the Senate. That is just about bound there.
Mr. KETCHUM. Thank you very much.
Thank you, Mr. Chairman.
The CHAIRMAN. The gentleman from California raises a very cogent

point, and really that is one of the reasons, among others, that we
invited the Mayor here, in a sense to find out if there are any restric-
tions, any kind of limitations which restrict the city from using funds
that might be available for such purposes, whether or not the city
needs any congressional authority through this committee to require
reprograming, or whether or not if you wanted to do something and
had these kinds of restrictions, whether or not we might end up hav-
ing to increase the Federal payment as a result.
These three things are what the gentleman from California is try-

ing to get at.
Mr. WASHINGTON. We might speak to all of those, Mr. Chairman.

SUBSTANTIVE AUTHORITY NEEDED

Mr. MURPHY. I think essentially, Mr. Chairman, if we found some
moneys that were available for reprograming, we would still have to
first have the substantive authority from the Congress to make the
payments to lay a foundation for reprograming. I think each of these
categories when you are looking at any funds coming, the possibilities
of funds coming from the District, it would have to be preceded by
subsequent legislation setting up the program within the framework
of the District government.
The CHAIRMAN. Because of the $25,000 limitation on your

reprograming?
Mr. MuRrmr. No; because there would be no substantive authority

in which the reprograming could be requested.
Mr. WASHINGTON. I think, too, Mr. Chairman, I think there is a

continuous alluding to what we may do within the elements of the
court system. I think I didn't want to get too far into that because
what I have assumed, whether right or wrong, is that the separation
of powers has this provision. The judges have held very firmly to that,
and we have not challenged, I will say, this with respect to the entire
court- budget.

This has been workable. I have talked to Judge Greene from time to
time prior to getting the budget together, and we have negotiated a
position with respect to the budget. He has been very fair in this area—
and finally, I needed half a million dollars. He was very willing to
work with me to get a mark that I could deal with. I don't want to
have the committee appear to doubt whether we want to discuss it.
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I think the matter there is one as to what is in that budget and where
we see any possible recommendations and fairness should come from
Judge Greene.
I was trying to reserve that for him without, I wouldn't call it in-

truding, but without opening it up so that you could get a full response.
The t.CHAIRMAN. The gentleman from Missouri, Mr. Taylor.
Does the gentleman from Missouri, Mr. Taylor, desire recognition?
Mr. TAYLOR. Thank you, Mr. Chairman. J have no questions.
The CHAIRMAN. Mr. Nelsen?
Mr. NELSEN. No questions Mr. Chairman, only to welcome my good 

into
trouble; 

the mayor here and to advise him that he did get me 
trouble he invited me over for the reception for President Tolbert
of the Republic of Liberia and the bells rang. I hurried and hurried
but I got to the door after the door had been closed, so I got a very
nasty letter from somebody back home saying, "You missed the vote
you are to blame for it." But I thank you for inviting me. It was a
nice party.
Mr. WASHINGTON. I would like to say, Mr. Chairman, that I cer-

tainly regret that. I want you to know that you struck a blow for
international peace.
Mr. NELSEN. That is good. In the event a change were made putting

this under the District, it would then come under you. As presently
in operation, it is federally appropriated?
Mr. WASHINGTON. That is right, Federal Judiciary appropriation.
Mr. NELSEN. If a change were made putting it under the District

Government, you would add it to the District budget?
Mr. WASHINGTON. Yes, sir.
Mr. NELSEN. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Rees?
Mr. REES. No questions.
The CHAIRMAN. Mr. Mazzoli ?
Mr. MAzzom. No • thank you.
The CHAIRMAN. Thank you very much, Mr. Mayor.
If any of your counsel can remain in case there are any other

questions. we would appreciate that.
Mr. WASHINGTON. I would like to have both the Budget Officer

and the Corporation Counsel remain.
The CHAIRMAN. We would appreciate that. Of course, you are wel-

come, but we understand you have plans.
Mr. WASHINGTON. I have a few matters but I regard this as a

matter of very serious concern. The Bar Association representatives
are here and they will testify that I have been at their disposal. Judge
Greene has worked hard and I have been at his disposal in an effort
to try to resolve this matter, and in the confines of the deliberation
if any opportunity develops, I am more than happy to do what I can
to cooperate to resolve this matter. You have my pledge on that, and
that, of course, obtains for 1975. But if there is anything within the
parameters that comes through on 1974, we are prepared to deal
with it.
The CHAIRMAN. Thank you. Judge Greene and Judge Kelly, will

you step forward.
Judge Harold H. Greene, Chief Judge of the Superior Court, and

the Hon. Catherine B. Kelly, Acting Chief Judge of the District of
Columbia Court of Appeals.
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STATEMENTS OF HON. HAROLD H. GREENE, CHIEF JUDGE, SUPE
-

RIOR COURT OF THE DISTRICT OF COLUMBIA, AND HON. C
ATH-

ERINE B. KELLY, ACTING CHIEF JUDGE, DISTRICT OF COLUMBI
A

COURT OF APPEALS

The CHAIRMAN. Judge Greene, you have a prepared statement?

You may proceed.
Judge GREENE. Mr. Chairman, I have a prepared statement, but

with the permission of the Chair I would ask that it be inserted in

the record without my reading it. Perhaps I can summarize what is

in that statement. There is attached to the statement a 9- or 10-page

chronology of the events leading up to this impasse, which both Chief

Judge Reilly of the Court of Appeals and I sign* and I would ask

that also be included as part of my statement.
Finally, in regard to the statement, I have one correction on page 5.

There is an error, and we have submitted 20 copies of a corrected

page 5. I would submit the additional copies at some time today so

that the statement will be accurate as of that time.
The CHAIRMAN. Proceed in that fashion.
[The statement follows:]

PREPARED STATEMENT OF CHIEF JUDGE HAROLD H. GREENE

Mr. Chairman and members of the committee: I am delighted to be here t
o

testify before the Committee concerning the threatened crisis in the continued

availability of counsel under the Criminal Justice Act for indigent criminal

defendants in the local court system of the District of Columbia. Since 1966,

pursunt to an order in the case of U.S. v. Walker and a subsequent ruling of

the Comptroller General of the United States, the Criminal Justice Act has

applied in the District of Columbia courts. 'Criminal Justice Act payments have

been made routinely for appointed attorneys in the District of Columbia courts

in the same manner as in federal courts throughout the country and funds needed

for this program has been included routinely in the Criminal Justice Act appro-

priation requests of the Federal Judiciary and have been so approved.

During the time when the Court Reform and Criminal Procedure Act of 1970

was pending before the Congress, the question of the applicability of the Criminal

Justice Act to the reorganized D.C. Court System was explicitly raised. At that

time the Criminal Justice Act was amended (18 U.S.C. 3006A (1) ) in several

respects, including an amendment of Section (1) of the Act to provide that "the

provisions of this Act, other than Subsection (h) of Section (1), shall be appli-

cable in the District of Columbia. The plan of the District of Columbia shall be

approved jointly by the Judicial Council of the District of Columbia Circuit and
the District of Columbia Court of Appeals." The legislative history of this

amendment fully supports the conclusion that it was the intent of Congress
that the Criminal Justice Act continue to be applicable in the reorganized local
court system for the purpose of providing compensation to counsel who are
appointed to represent indigent defendants. Moreover, unless it had been in-
tended that the Act would be applicable within the local court system there
would be no reason whatsoever for requiring that the CJA plan for the District
of Columbia be approved by the District of Columbia Court of Appeals, since that
court is a local rather than a federal court.
Notwithstanding this statutory language the Administrative Office of the

United States Courts asked the Comptroller General of the United States for an
opinion concerning the continued applicability of the Criminal Justice Act in the
local court system in view of court reorganization. In a formal opinion, issued on
May 26, 1972, the Comptroller General ruled that "the Administrative Office of
the U.S. Courts should handle the administration of, and budgeting for, the
Criminal Justice program in the District of Columbia's local courts generally in
the same manner as it has in the past and to the extent possible as it admin-
isters and budgets for programs of the Federal District courts."
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In early 1972 there was publicity concerning the fact that some attorneys
practicing in the local courts had received what were considered to be inordi-
nately large amounts of CJA funds during previous fiscal years. Although the
local courts began an immediate review of this problem and quickly took action
to remedy any abuses, the Subcommittee on the Federal Judiciary of the House
Appropriations Committee inserted a rider in the 1973 appropriation eliminat-
ing the District of Columbia courts from any further participation in CJA
funding. This rider was subsequently modified and a $1 million ceiling for
CJA expenditures for the District was substituted. It should be noted, however,
that during FY 1972 $1,570,000 in CJA funds were expended in the local courts
and that thereafter the jurisdiction of the D.C. Court System was greatly
increased and the rates payable under the Criminal Justice Act were doubled.
All estimates of the funding needed for operation of the Criminal Justice Act
in the local court system during FY 1973 had indicated that the cost would
probably exceed $2 million and it was clear at the time the $1 million ceiling
was imposed that this amount would not be adequate to finance CJA operations
in the local court system throughout FY 1973.
At roughly the same time, during the Spring of 1972, the Judicial Conference

of the United States, apparently acting at the request of the Administrative
Office of the U.S. Courts, directed that the Administrative Office thereafter dis-
continue including funds for the operation of the CJA program in the District
of Columbia in the budget submitted on behalf of the Federal Judiciary.
The imposition of the $1 million ceiling for FY 73 and the refusal of the

Administrative Office, acting pursuant to the direction of the U.S. Judicial Con-
ference, to include funds for the •D.C. Courts in its appropriation request for
FY 74 gave rise to both immediate and long-term problems. The local courts
immediately set in motion the machinery to request a supplemental appropria-
tion for FY 1973 and the Administrative Office cooperated in submitting a
supplemental appropriation request in the amount of 8543,000. Additionally, the
courts began immediately to attempt to avert the crisis which it was clear
would occur unless a means were found to finance the operation of the Criminal
Justice Act in the District of Columbia in FY 74 and thereafter. A detailed
chronology of efforts to find a solution to this problem is attached, but these
efforts included meetings with respresentatives of the Administrative Office,
the Chief Justice, Congressional staff members, Mayor Washington and local
budget officials, representatives of the Department of Justice, and leaders of
the local Bar. Although many of these persons have made outstanding efforts to
help find a permanent solution to thio problem, and all have voiced their con-
cern about the problem and their desire to cooperate in reaching a solution,
the problem is, as yet, unsolved.
As indicated, the local courts took immediate action to investigate and curb

any abuses which had occurred in the operation of the CJA program in the
District of Columbia. Among the steps taken by the Board of Judges of the
Superior Court were: The appointment of a committee of judges to investigate
the operation of the Criminal Justice Act in the Superior Court; the adoption
of a resolution limiting individual attorney payments in the Superior Court under
the 'Criminal Justice Act to $18,000 and calling for increased utilization of the
Public Defender Service in the defense of indigent defendants in juvenile and
criminal cases; the imposition of a requirement that CJA vouchers submitted
in the Superior Court include detailed time records; an amendment of the Su-
perior Court rules to provide for increased use of law students in the representa-
tion of indigent defendants, including the assignment of all pretrial diversion
cases to third year law students; the development of procedures for obtaining
increased contributions from 'CJA defendants; and the establishment of a new
system whereby a single judge examines and passes upon .CJA vouchers in all
nontrial cases. Moreover, a procedure was developed to provide for disciplinary
action against any attorneys who falsify CJA vouchers.
I have made this relatively detailed account of the history of the Criminal

Justice Act crisis and the efforts of the local courts to tighten CIA procedures
and to avert this crisis to underline how seriously the Court regards this prob-
lem. Indeed, it is clear that a failure to find a permanent solution to the dispute
over the question of funding for this program will result in a serious crisis in the
administration of justice in the District of Columbia. In the event funds are not
forthcoming the Court can seek to conscript, on an unpaid basis, private attor-
neys to provide legal counsel to indigent defendants. As you may be aware, a
few days ago I directed the Public Defender Service and the Unified Bar of the

35-284-74---7
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District of Columbia to seek to implement such a system, be
ginning on July lr

1973. The Board of Governors of the Unified Bar responded to 
me that they-

felt such a system would raise severe constitutional probl
ems both from the-

point of view of the defendants represented and from the point o
f view of the

lawyers conscripted, particularly if such conscription were limited 
to the rela-

tively small number of local attorneys with previous criminal trial ex
perience.

I am quite sympathetic to the position taken by the Bar, indeed, 
I myself have

questioned in the past whether such a system could constitutionally be developed.

Moreover, I am in wholehearted accord with their view that any effort to pro-

vide free attorneys from among the private Bar for more than 300 
defendants

per week would be administratively impossible.
Conceivably the Court could return to the system which existed before 1966.

when criminal representation was handled by a few attorneys who entered guilty

pleas or not, depending solely upon the ability of a defendant or his family to

pay. Such a system, of course, promotes practices which are sordid in the

extreme and are intolerable in a system which seeks to provide justice, in

appearance and in fact, to the defendants coming before it.
It has been suggested that this problem could be resolved by requiring that

the Public 'Defender Service represent a larger proportion of the indigents com-

ing before the Court. The Public Defender Service presently handles approxi-

mately 25% of the 'Superior Court's criminal and juvenile cases involving

indigent defendants, and handled a total of 1,971 cases in the Court last year;

it cannot handle a larger percentage of the cases without additional attorneys.

In any event, the Public Defender Seivice is limited, by statute, to providing

representation in 60% of the local cases involving indigent defendants. This

statutory limitation, included in the Court Reorganization Act, reflects the

apparent feeling of the Congress, with which I agree, that a mixed system of

providing representation to indigent defendants is preferable to relying solely

upon Defender services.
In 1972 51,435 defendants in federal trial courts throughout the United

'States were represented by attorneys appointed pursuant to the Criminal

Justice Act, including 12,405 defendants so represented in the Superior Court.
This means that in 1972 local CJA appointments constituted 24% of the total

appointments in the United States, whereas only approximately 9% ($1,536,000)

of the entire Criminal Justice Act appropriation for FY 1973 went to pay for

CJA activities in the local courts. Moreover, during FY 1972 the average CJA.
payment to attorneys in U.S. District courts was $271, whereas the average pay-
ment in the Superior Court of the District of Columbia was $126. I am advised
that the average per case cost of representation has always been and continues
to be lower in the Superior Court than in U.S. District Courts. Further, it should
be noted that well over 25% of the total prosecutions brought in the name of
the United States each year are brought in the Superior Court of the District
of Columbia. Thus the cost of defense services in the local courts is not dispro-
portionate in view of the number of federal prosecutions in that court.
The Constitution, as interpreted by the Supreme Court, requires that every

defendant in a criminal or juvenile delinquency proceeding be represented by
counsel. If counsel is not available, as appears likely unless this impasse is
resolved, the Court will ultimately have to discontinue the conduct of criminal
and juvenile delinquency proceedings. Whether this action would mean that all
individuals affected would be held in confinement until counsel were found
or, as appears more likely, that they would be released pending solution of this
problem, both alternatives are highly unpalatable.
The Superior Court is in a position, perhaps unique among urban court

systems, of having little or no backlog and of trying juvenile and criminal cases
in a matter of weeks after they are filed, despite the fact that a very substan-
tial number of the cases in the Court are disposed of by trial rather than by
enforced plea bargaining. It is clear that the present system of paid counsel
for indigent defendants has contributed significantly to the success of the
operation of D.C.'s criminal justice system and its present status as a model
for the nation. I am deeply concerned that what appears to be basically a juris-
dictional dispute over the source of funding for a necessary program should
threaten to wipe out the progress which has been made over the last several
years toward the goal of fair and efficient operations in the local court system,
and I sincerely hope that steps will be taken to permit the Court to continue
to be a model of how criminal justice should be administered.
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STATEMENT

On June 30, 1973, the end of the fiscal year, current Criminal Justice Act
funding for legal representation for indigents ends with respect to the District of
Columbia courts. While efforts still being made to provide specific congressional
appropriations for fiscal year 1974 may yet prove to be successful, and without
prejudice to such legal arguments as may be made that the Constitution or
substantive statutory law form a basis for a continuation of Criminal Justice
Act payments in the District of Columbia, arrangements have been announced
today for an alternate method of providing representation for indigents in our
courts. We believe this to be an appropriate time for summarizing for the record
the efforts we have made, in conjunction with others, to provide continued
Criminal Justice Act appropriations for the District of Columbia.

1. On March 7, 1972 the Administrative Office of the United States Courts
requested the opinion of the Comptroller General of the United States as to
whether, in view of the reorganization of the local courts in the District of
Columbia, funds appropriated under the Criminal Justice Act would continue to
be available to pay attorneys appointed to 'represent indigent defendants in the
D.C. Court System. On May 26, 1972, the Comptroller General issued a written
opinion (#B-175429) holding that ". . . subsection (1) of the CJA, as .addekby
Public Law 91-447, clearly and unequivocally makes the CJA applicable to prose-
cutions brought in the D.C. Superior Court and the D.C. Court of Appeals with re-
gard to those prosecutions brought in the name of the United States . . ." More-
over, the opinion stated that "the Administrative Office of the United States
Courts should handle the administration of, and budgeting for, the CJA program
in the District of Columbia's local courts generally in the same manner as it
has in the past and to the extent possible as it administers and budgets for
programs of the Federal district courts ..."
2. On October 25, 1972 we were informed by Mr. 'Rowland Kirks, Director of

the Administrative Office of the U.S. Courts, that the Judicial Conference of
the United States had decided that its budget submission for fiscal year 1974
would not include a request for 'Criminal Justice Act payments to counsel in the
local courts of the District of Columbia, and that this item should, instead, be
included in the D.C. budget submission. The District of Columbia courts were
given no opportunity to explain to the Judicial 'Conference, either orally or in
writing, the difficulties that this action would create for the administration of
justice in the District, nor were they given an opportunity to present to the
Conference whatever factual or legal bases there might have been in opposition
to the Judicial Conference action.

3. On November 15, 1972 we arranged for a meeting with Mr. Kirks. That
meeting was also attended by representatives of the Department of Justice.
After considerable discussion, Mr. Kirks suggested that, should the District of
Columbia agree to assume Criminal Justice Act financing for the period begin-
ning on July 1, 1973, his Office would seek to obtain from the Congress, by way
of a supplemental appropriation, the funds necessary to carry CJA operations
in the District of Columbia courts to June 30, 1973. The participants at the con-
ference concluded that before this proposal could be agreed to, it was subject
to approval by, among others, Mayor Washington, the D.C. Court of Appeals, the
Superior Court, and the committees of the Congress having jurisdiction, but they
agreed that the proposal was a reasonable effort to resolve the matter and they
stated they would seek to implement the proposal.
4. On December 5, 1972 a meeting was held by the undersigned Mr. Barrett

Prettyman, President of the Unified Bar of the District of Columbia, representa-
tives of other bar associations in the District of Columbia, Mr. Norman Lefstein
and Mr. J. Patrick Hickey of the Public Defender Service, 'Mr. Charles Work of
the Office of the U.S. Attorney, and others to discuss the feasibility of imple-
menting the Kirks proposal. It was the unanimous conclusion of those present
that this proposal did not represent a basis upon which agreement could be
reached. A principal obstacle, which was extensively discussed, was the fact
that the enabling legislation, both on its face also as construed by the Comp-
troller General, placed responsibility for local CJA funding on the Federal
Judiciary, and that therefore any effort to fund the program through the Dis-
trict of Columbia budget might require new substantive legislation as well as
appropriations, and, hence approval by four separate congressional committees.
The group also considered the fact that the District of Columbia courts had no
authority 10 give up a statutory right granted to criminal defendants in the
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District simply in order to assure emergency 
funding for the remainder of the

fiscal year, and the fact that, in view of the 
congressional requirement that the

District of Columbia budget be balanced, a 
condition which is not true of funding

through the Federal Judiciary, Criminal 
Justice Act payments would hence-

forth, under the Kirks proposal, constitute a 
constant and permanent drain on

District resources, and a threat to other impo
rtant District programs.

5. Numerous meetings were held thereafter 
between the undersigned leaders

of the organized Bar, Congressional staf
f members, Mayor Washington, and

others in an effort to resolve the problem. Despi
te 'repeated expressions of con-

cern, no dispositive action was taken.

6. On February 7, 1973, Mr. Rowland Kirks submitt
ed to the Executive Office

of Management and Budget a supplemental appropriation r
equest for fiscal year

1973 in the amount of $543,000, to be used for the payment 
of counsel appointed

under the Criminal Justice Act in the District of Columbia cour
t system. This

amount was to take care of those CJA payments in excess of 
the $1 million

ceilinc, which had been placed by the Congress on CJA expenditures 
in the local

court for FY 73. In his transmittal letter to Mr. Roy Ash, the Directo
r of the

Office of Management and Budget, Mr. Kirks noted that no funds were i
ncluded

in the budget estimates of the Judiciary for fiscal year 1974 for use in con-

nection with the operation of the Criminal Justice Act in the local court system.

7. On March 5, 1973 the undersigned secured a meeting with the Chief Justice

of the United States to explain the situation to him. The Chief Justice gave the

matter thorough consideration, he was sympathetic and expressed his desire to

be helpful, but he indicated that, insofar as funding through the budget of the

Federal Judiciary was concerned, he was bound by the Judicial Conference res-

olution and that accordingly he could not help in that regard.

S. Subsequent to these developments a committee of distinguished attorneys

With congressional experience was 'appointed by Mr. E. Barrett Prettyman on

behalf of the District of Columbia Bar, to attempt to persuade the Congress to

take appropriate•action to solve the local CJA crisis. This committee was he
aded

by former •Maryland Senater Joseph Tydings. Parallel efforts were made by

Mr. Bernard Nordlinger and members of the D.C. Bar Association.

9. On March 13, 1973 Chief Judge Reilly wrote to Mr. Roy Ash, Director
 of

the federal Office of Management and Budget requesting that the budget
 esti-

mate of the Federal Judiciary for FY 74 be amended to include an additi
onal

sum of $2,259,000 for CJA expenditures for services performed in the Supe
rior

Court and the 'Court of Appeals of the District of Columbia.

10. On April 10, 1973 the Judicial Conference of the 'District of Columbia

Circuit wa,s apprised of the current status of efforts to obtain continued Criminal

Justice Act funding for the local courts. The Conference unanimously adopted

a resolution urging continuing funding for this purpose and calling attention to

the critical nature of the problem which would face the District of Columbia in

the event no source of funding was found.
11. On April 12, 1973 the undersigned and Mr. E. Barrett Prettyman and

Mr. Charles Duncan, the President and President-Elect of the District of Co-
lumbia Bar, held a press conference to apprise the public of the current status

of efforts to obtain continued Criminal Justice Act funding and the potential

crisis confronting the city in thet event these efforts were not successful.
12. On April 13, 1973 the Judicial Conference of the United States again voted

tot to request funds for the payment of CJA expenses in the D.C. Court System
in its FY 74 budget.

13. On April 18, 1973 the undersigned wrote to the Chairman of the House
and Senate Appropriations Committee 'as well as the Subcommittee on the Dis-
trict of Columbia and on the Federal Judiciary outlining the history of the
applicability of the Criminal Justice Act to the District of Columbia Court
System and requesting their assistance in resolving the jurisdictional conduct,
and in averting the threatened crisis in CJA funding and therefore in court opera-
tions in the District of 'Columbia.

14. On April 25, 1978 Mr. Ash advised the court system that, because of the
separation of powers, the Office of Management and Budget was unable to pro-
pose any amendment to the budget submission of the Judicial Branch.

15. On May 3, 1973 the House Appropriation Subcommittee, chaired by Con-
gressman John Rooney, stated its agreement with the position taken by the
Judicial Conference of the United States and announced its opposition to any
effort to fund local CJA activities in fiscal year 1974 through any source other
than the budget of the District of Columbia.
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16. On May 3, 1973 Chief Judge Reilly, in the course of his testimony on the

appropriation request of the D.C. Court of Appeals, brought the District of

Columbia Subcommittee of the House Appropriations Committee up to date

on the courts' efforts and emphasized the need for urgent action.

17. On May 16, 1973 Chief Judge Reilly reiterated his concern to the District-

of Columbia Subcommittee of the Senate Appropriations Committee, and Chief

Judge Greene, in response to questions, underlined Judge Reilly's position.

During the same hearings, while the Director of the Public Defender Agency

was testifying, Chairman Birch Bayh and Senator Mathias expressed their

support for the judicial system's needs in this regard, and expressed the opinion

that funds for this purpose should come from the budget of the Federal_

Judiciary.
18. On May 30, 1973 Mayor Walter Washington informed Chief Judge Greene,

that insofar as he was concerned, the District would be prepared to include a
request for compensation for the defense of indigents in its budget. beginning
with fiscal year 1975, but that the inclusion of this program was not possible
with respect to fiscal year 1974. He suggested that efforts should be made once
more to induce the Federal Judiciary to continue its funding through fiscal
year 1974. -

19. On June 5, 1973 Senator Joseph Tydings and Mr. E. Barrett Prettyman, Jr.
urged this course of action upon the Chief Justice of the United States, but
they were again informed that the Chief Justice would not support this posi-
tion, in view of the two Judicial Conference resolutions opposing continued
federal funding for local CJA matters.

20. On June 4,.1973 Deputy Attorney General 'Sneed directed the Law Enforce-
ment Assistance Administration to explore the possibility of funding the indigent
defense program for the District for fiscal year 1974. At a meeting held on
June 6, 1973, which was attended by representatives from the Office of the
Deputy Attorney General, representatives from LEAA, Senator Tydings, Mr.
Charles Duncan, representatives of the Mayor's Office, and by the undersigned,
it was agreed that Chief Judge Greene's Office would prepare and submit an
application for an LEAA grant for this purpose. Such an application has been
prepared. However, thereafter the undersigned were advised that the grant
would not be approved, apparently because of Subcommittee representations
that such a grant was not favored.

21. On June 8, 1973 Senator Tydings and Chief Judge Greene discussed the
desirability of holding one more meeting of principals to determine whether a
legislative or executive solution could be found prior to the 7une 30 deadline.
Accordingly, a meeting was held on June 13, 1973 in Senator Mathias' Office
which was attended by Senator Tydings. Deputy Attorney General Sneed, repre-
sentatives of the Mayor, Mr. Charles Duncan, members of the Bar Committee
working on this matter, and the undersigned. It was the consensus of this
meeting that legal and practical problems precluded fiscal year 1974 funding
through the District of Columbia budget, and that in view of the action of
the Department of Justice on the LEAA request, the most feasible avenue was
1974 funding through the Federal Judiciary appropriation. Those present con-
cluded that this course could reasonably be urged in view of the cooperative
attitude of the Mayor with respect to funding beginning in 1975. A number of
those present, including the Deputy Attorney General, undertook to persuade
key congressional leaders that the minimal step on one-year funding by way
of the Federal Judiciary budget should be undertaken.

22. On June 14, 1973, the Deputy Attorney General advised that the Attorney
General could not successfully carry out the assignment undertaken at the
previous day's meeting. Subsequently, Deputy Attorney General Sneed advised
the undersigned that the question of funding local CJA operation through the
Federal judiciary appropriation for fiscal year 1974 had been further explored
and that it was impossible for the Department of Justice to be of further assist-
ance to the local court system in this matter.

23. The undersigned met on June 20, 1973 with Mr. Prettyman, Mr. Duncan,
Mr. Lefstein and Mr. Coppie and formally requested that the District of Columbia
Bar and the Public Defender Service undertake the necessary arrangements to
provide, from among the members of the local Bar, adequate numbers of attor-
neys to service all indigent defendants beginning on July 1, 1973.
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24. It should be made very clear that the local court system has received the

Inighest level of cooperation, throughout several months of attempts to find a

-solution to the problem of criminal justice operation, from the District of Colum-

bia Bar, the Public Defender Service, the Mayor and numerous private indi-

viduals. Moreover, throughout this period of uncertainty private attorneys have

-continued to faithfully appear in the local courts and accept assignments to

represent indigent criminal defendants even during those periods when it ap-

-,peared Unlikely that they would be appropriately compensated for their efforts.

Direr:7 possible effort has been made both by the court and by other concerned

'parties to find a solution to what initially appeared to be a relatively sim
ple

problem. As the months have passed it has become clear, however, that—despi
te

widespread verbal commitments to the necessity of continued funding for t
he

Criminal Justice Act in the local courts—no one is willing to undertake the r
e-

sponsibility for budgeting the amount necessary to continue this program. It
 is

indeed regrettable that an extremely well functioning criminal justice 
system,

perhaps the only urban system in the United States with no backlog des
pite a

high level of trials as opposed to guilty pleas, is being threatened by this 
admin-

istrative imbroglio. Clearly it is central to the continued efficient functio
ning of

the local court system that the elements of the adversary process be main
tained

and that trial counsel and appellate counsel and transcripts be provided for 
both

indigent and non-indigent defendants. The Superior Court has sought the assist-

ance of the Bar Association and the Public Defender Service in an effort 
to

provide attorneys for each defendant and it has been assured of the continu
ed

cooperation of these agencies in seeking to meet this goal. The courts will do

everything within their power to continue to operate an efficient criminal justice

system and to guarantee justice to all participants in the system.

HAROLD H, (-21AEENE,
Chief Judge, District of Columbia Superior Court.

GERARD D. REILLY,
Chief Judge, District of Columbia Court of Appeals.

Judge GREENE. Mr. Chairman, very briefly, the matter arose in
1966. The Criminal Justice Act was enacted in 1964. It was then
assumed that it did not apply to the District of Columbia courts, it
applied only to the U.S. district courts and the U.S. Court of Appeals
proper.
In 1966 I happened to be instrumental in a decision accompanied

by a rather lengthy opinion which held for basic logical protection
grounds the act must be construed to apply to the D.C. courts. Other-
wise it would be unconstitutional. Otherwise our defendants, the same
as defendants in the same U.S. district courts, are being prosecuted
by the U.S. Attorney in the name of the United States.
I will submit a copy of that opinion for the record, as well as the

other papers which bear on this chronology, if I may.
The Administrative Office of the U.S. Courts disagreed with that

view, challenged that interpretation.
We prevailed upon them, and they did submit the matter then to

the Comptroller 'General of the United States. The 'Comptroller Gen-
eral of the United States ruled that the Criminal Justice Act did
apply to the D.C. courts, essentially within the reasoning that the
defendants in the District of Columbia courts were being prosecuted
by the United States.
I would like to submit that decision of the Comptroller General.
The CHAIRMAN. Without objection, these statements will be included

in the record.
[The information follows:]
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District of Columbia Court of General Sessions

Criminal Division

CRIMINAL ACTION NO. 863-66

UNITED STATES OF AMERICA, PLAINTIFF,

V.

FRANK WALKER, JR., DEFENDANT

OPINION

I have this day approved the payment of compensation under the Criminal
-Justice Act of 1964 to Mr. Sol Z. Rosen, Esq., a member of the D.C. Bar, for his
representation of the defendant in the above-entitled case. Since this case is one
charging a misdemeanor in violation of the District of Columbia Code and since
the question of the application of the Act to such cases when tried in this Court
is as yet unsettled, a memorandum of explanation is in order.
The Criminal Justice Act was enacted on August 20, 1964. It grew out of a study

made by the Attorney General's Committee on Poverty and the Administration of
Criminal Justice chaired by Prof. Francis A. Allen of the University of Michigan
Law School. The Report submitted by the Committee found widespread dissatis-
faction with the methods of appointing counsel in United• States courts, and
quoted with approval from a Harvard Law Review study that:

. . . . The typical assigned counsel is little versed in the technicalities of
the criminal law or the questioning of accused persons, and has had little if
any previous courtroom experience. But use of inexperienced lawyers seems
almost inevitable under a noncompensatory system . . . 1

In the view of the Allen Committee, the most effective means to remedy the
situation and to assure that defendants in criminal cases would receive the legal
assistance to which they are entitled was to establish a comprehensive system
of paid legal assistance for each federal district. The Committee recommended
that each federal district court be required to adopt for its district a plan for
legal representation from among the following options: (1) representation by
compensated private attorneys, (2) representation by a public defender, (3)
representation by attorneys from legal aid agencies, or (4) combination of these
alternatives.
The Report of the Allen Committee became the basis of legislation submitted

by the President to the Congress in March 1963. The Congress had already ex-
tensively studied the problem, and a number of bills calling for reform had been
introduced by individual members of Congress. The Judicial Conference of the
United States and several U.S. Attorneys General had also recommended legis-
lation in this field for many years.

After careful consideration of the Allen Report and the Executive recommen-
dations, and after holding extensive hearings, the Congress passed and the
President signed what is now the Criminal Justice Act of 1964.
The statute as enacted eliminates the public defender option but otherwise

follows the general outline of the Allen Committee recommendations. It requires
,each United States District Court to adopt and place in operation by August 20,
1965, a plan for that district which will accomplish the statutory objective of
providing compensation for attorneys for indigent defendants.
On December 3, 1964, a committee of judges of the U.S. District Court for

the District of Columbia submitted a plan for this District, as required by
the Act. That plan, after being modified by the Judicial Council for the District
of Columbia, has since become the statutory plan for this district.

II

A review of the language of the statute and its legislative history reveals
no definitive resolution of the status under the Act of defendants tried in the
District of Columbia Court of General Sessions. What materials there are on
this issue, however, point more strongly than not to the conclusion that such
defendants were intended to receive the benefits of the statute.

2 Report of the Attorney General's Committee, p. 25.
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The most relevant portion of the Act itself is section 1(a) (18 U.S.C.

3006A (a) ).2 That section provides in pertinent part that each United States

district court shall place in operation "throughout the district" a plan for fur-

nishing representation for defendants "charged with felonies or misdemeanors,

other than petty offenses." It is important to note that the statute does not

confine the application of the plan to the District Court but makes it applicable

on a geographical basis—"throughout the district." That language tends to

support the conclusion that the Act is applicable to defendants tried in this

Court; for this Court is located within a district to which the statute plainly

has application and it tries misdemeanors prosecuted by the United States.

What little there is in the legislative history on this issue tends to support

the same conclusion. A number of times during the hearings, the debates, and

in the reports, reference was made to the "federal" courts and the need for

better representation of indigents in such courts. The Court of General Sessions

is not a part of the federal court system as such and these references may there-

fore he taken as indicating a negative view of the issue here under discussion.'
When read in context, however, and with an understanding of the essence of the
testimony of the witnesses who referred to the courts to be covered as "federal,"
it is fair to conclude that these witnesses simply never considered the status of
this Court, but merely spoke in general about the federal court system—admit-
tedly the focus of the legislation. Any negative inference is contradicted, more-
over, by the discussion of the application of the Act to the District of Columbia
_found in the Report of the Senate Committee on the Judiciary on the bill which
became the Criminal Justice Act,' where it is said that "Inclusion of the District
will enable all appointed counsel in the trial and appellate courts to be com-
pensated on a basis comparable to lawyers in other Federal districts."5 The
use of the plural implies a recognition that the Act would apply in the District
of Columbia to more than one trial court and more than one appellate court—
and that could mean only the D.C. Court of General Sessions and the D.C. Court
of Appeals (the only trial court and the only appellate court other than the
U.S. District Court and the U.S. Court of Appeals to which the statement could
conceivably have application).
In my view, these fragments from the statute and the legislative history are

not conclusive one way or the other. While they are suggestive of a congressional
purpose to include this Court, they obviously do not do so clearly and unam-
biguously. Since the matter is thus in doubt, resort must be had to general rules
of statutory constructions.
The most pertinent rule applicable to the instant problem is this—where a law

is susceptible of two different interpretations, one of which will render it uncon-
stitutional and •the other which will save it, the courts will, if at all possible,
adopt the construction which will save the constitutionality of the statute. United
States v. C. I. 0., 335 U.S. 206 (1948) ; Lynch v. Overholser, 369 U.S. 705 '(1962);
Guessefeldt v. McGrath, 324 U.S. 308 (1951) ; United States v. National Dairy,
372 U.S. 29 (1963) ; Greene v. McElroy, 360 U.S. 464 (1959).
As will now be shown, any interpretation of the Criminal Justice Act which ex-

cludes persons tried in this Court from the benefits of the Act would raise serious
doubts concerning the constitutionality of the statute. Accordingly, such a con-
struction should be avoided, and the ambiguities in the statutory language and
the legislative history should be resolved in favor of inclusion of defendants tried
in this Court.

2 Sec. 1(a) mentions only claims for compensation for representation before the district
court and the U.S. Commissioner. However, this may not be taken literally, for, as will be
shown hereinafter, everyone is agreed that this Court is included at least with respect to
some of its functions.

8 Occasionally, the reference is to "courts of the United States." See statement of the
Managers on the Part of the House 'appended to the conference report (H.R. No. 1709, 88th
Cong. 2d sess.), p. 5. The District of Columbia Court of General Sessions is a "court of
the United States." Cf. Benson v. Henkel, 198 U.S. 1 (1905) ; Harlan v. Harlan, 281 Fed.
602 (District of Columbia Cir. 1922). The court was established by Congress. Its Judges
are appointed by the President and confirmed by the Senate. They may be removed only
In the manner and for the causes provided for the removal of Federal judges. District of
Columbia Code, sec. 11-902 (supp. V).

S. Rept. No. 346, 88th Cong., 1st gess. (1963).
5 Ibid., p. 4.
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III

The Criminal Justice Act was not designed to aid needy lawyers or to provi
de

financial rewards to members of the legal profession generally; it is focused on

defendants in criminal cases. Its purpose is to assure that all accused who are

unable to pay legal fees will receive adequate legal representation comparable to

that afforded the more affluent defendants.
It is significant to note in this connection that almost 20% of all crimes prose-

cuted by the United States anywhere in the country are tried right here in
 the

Court of General Sessions.' It would be a strange anomaly if this Act designe
d to

improve the quality of justice wherever the government of the United St
ates

claims that its laws have been violated neglected one-fifth of all proceedings
 and

assured better justice only in the remaining four-fifths of the cases. R
emedial

legislation is not normally construed so niggardly.7

The Allen Committee, the Attorney General,' and the Congress all d
emon-

strated their awareness that the same quality of representation could no
t be

expected from unpaid, appointed counsel as was furnished by retain
ed paid

lawyers. As the Senate Judiciary Committee noted.'

The inadequacy of the representation furnished by [court-appointed

lawyers in federal criminal cases] is widely recognized. * * * The fact

that no compensation is provided for the time a lawyer necessarily spends

on the defense and no reimbursement is allowed for his expenses is not so

much a matter of professional distress as it is of public concern. Such

limitations do not work so much a hardship on the lawyer as they do on

the defendant. While in many instances the response of the bar has been

in the finest traditions, nevertheless far too often the result for the accused

has been unfair.
That is not to say that many individual attorneys have not given and are not

giving devotedly of their time and energy in uncompensated cases. The legal

profession is often given too little credit for its labors on behalf of the indigent

and the helpless. Yet it still is true that on a mass basis it is simply unrealistic

to expect that the quality of uncompensated service will be equal to that pro-

vided by lawyers who are being paid.
Congress enacted the Criminal Justice Act because it believed that the provi-

sion of compensated counsel to those unable to pay a lawyer's fee was necessary

in order to effectuate the constitutional guarantees of equal protection and due

process. The Attorney General, in his statement before the Senate Committee,

relied heavily upon Powell v. Alabama, 287 U.S. 45 (1932), and Gideon v. Wain-

wright, 372 U.S. 335 (1953), both landmark fair trial cases dealing with the need

for effective assistance of counsel. The congressional hearings and debates were

likewise greatly influenced by due process and equal protection considerations.

'See, e.g., S. Rep. No. 346, supra pp. 4-5.
In short, it may be taken for granted that the Criminal Justice Act represented

an effort by the Congress to implement the mandates of both the Fifth" and the

Sixth Amendments that equal justice be afforded to defendants in criminal eases

by providing adequate legal and related services to those unable to pay for them

In 1964, the Federal courts disposed of approximately 23.000 criminal cases. About

7.000 defendants accused of misdemeanors were tried or their cases otherwise dispoQed
of in this court in 1965. In addition, this court sat as committing magistrate during that

year in approximately 1.200 cases; 13 judges handle civil and criminal cases (other than
domestic relations cases) in the court of general sessions. The Federal system has approxi-
mately 20 times as many trial judges.
7 The act may be even more vitally necessary here than elsewhere, because those who

in the court of general sessions are accused of assault or shoplifting have more need of
competent assigned counsel than defendants in Federal antitrust or fraudulent securities
cases.
$ Attorney General Kennedy advised the Senate Judiciary Committee that a recent

Justice Department study "showed that pleas of guilty are entered much more frequently—
in some areas three times as often—by defendants with assigned counsel than those
represented by paid private counsel who have both the facilities and the incentive to make
independent investigations. Defendants with appointed counsel, the study also showed,
had less chance to get charges against them dismissed, less chance of acquittal when they
went to trial, and greater chance, if convicted, of being sent to jail instead of being placed
on probation." Hearings before the Senate Judiciary Committee on S. 63 and S. 1057, 88th
Cong., 1st sess. (1963). pp. 8-9.

S. Rep. No. 356, 88th Cong., 1st sess., pp. 2, 5.
is Cf. Bolling v. Sh,arpe, 347 U.S. 497 (1954) ; Schneider v. Rusk, 377 U.S. 163 (1964).
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It is thus in the tradition of such judicial recognitions of the same principle as

Griffin v. Illinois, 351 U.S. 12 (1956) and Gideon v. Wainwright, supra.'

By its enactment of the Criminal Justice Act Congress evidently deemed that

these ideals could properly be realized only by paid counsel—a conclusion which

seems eminently reasonable. See infra.
The question arises whether, if in enacting this legislation Congress was in

fact implementing deep-rooted equal protection and due process concepts, it

could be presumed to have intended to exclude defendants tried in this Court

from the general scheme of the statute. Beyond that, if such a presumption could

be indulged in, the question may be asked whether the Congress had the power

to make a distinction between cases tried in this Court and cases tried in courts

to which the Act plainly applies.
When dealing with criminal procedure, the legislation lacks the authority

to make distinctions between persons or groups of persons when those being

so distinguished are similarly situated. This is so even where the procedure
involved is a benefit rather than a right. See Griffin v. Illinois, 351 U.S. 12 (1956)
where the Supreme Court declared that the State of Illinois lacked power to
deny effective appellate review to those too poor to purchase trial transcripts
while granting such review to those able to make the purchase—even though
appellate review itself was a benefit which the State was not obligated to grant
in the first place.
There can be no difference in treatment, unless there is a rational distinction

between the classes affected. Or, to put it another way, where no rational
distinction exists between two persons or classes, the law must treat them alike.
As Mr. Justice Black stated in Griffin v. Illinois, 351 ,U.S. 12 at 17-18:

. . . our own constitutional guarantees of due process and equal protec-
tion both call for procedures in criminal trials which allow no invidious
discriminations between persons and groups of persons. Both equal protec-
tion and due process emphasize the central aim of our entire judicial
system—all people charged with crime must, so far as the law is concerned,
"stand on an equality before the bar of justice in every American court."

Any law which fails to abide by that basic principle of American juris-
prudence is, of course, unconstitutional and hence void.
The relevance of these general principles to the issue here under discussion

Is clear. If no rational distinction can be drawn between cases tried in this
Court and cases tried in courts to which the Act clearly applies, then the
Criminal Justice Act must .be construed to apply also to the cases tried here
in order to save the statute from possible unconstitutionality. And, as will be
demonstrated hereinafter, there is no reasonable basis for distinguishing between
the cases over which this Court has jurisdiction and the cases to which the
Criminal Justice Act has been applied elsewhere. In order to save it from
unconstitutionality, therefore, the statute should be interpreted to apply also
to the defendants in this Court.
The D.C. Court of General Sessions was created by the Congress. The criminal

cases it hears are, in the main, offenses against the United States. 12 Like the in-
stant case, they are prosecuted by the United States Attorney in the name of the

The Court stated in Gideon v. Wainwright, 372 U.S. at 79-7:
Not only these precedents but also reason and reflection require us to recqgnize that

In our adversary system of criminal justice any person haled into court, who is too,
poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for
him. This seems to us to be an obvious truth. Governments, both State and Federal,
quite properly spend vast sums of money to establish machinery to try defendants
accused of crime. Lawyers to prosecute are everywhere deemed essential to protect
the public's interest in an orderly society. Similarly, there are few defendants charged'
with crime few indeed, who fail to hire the best lawyers they can get to prepare and
present their defenses. That Government hires lawyers to prosecute and defendants
who have the money hire lawyers to defend are the strongest indications of the wide-
spread belief that lawyers in criminal courts are necessities, not luxuries. The right
of one charged with crime to counsel may not be deemed fundamental and essential'
to fair trials in some countries, but it is in ours. From the very beginning. our State
and national constitutions and laws have laid great emphasis on procedural and sub-
etantive safeguards designed to assure fair trials before impartial tribunals in which
every defendant stands enual before the law. This noble ideal cannot be realized if
the poor man charged with crime has to face his accusers without a lawyer to assist
him.

12 The court also has jurisdiction over traffic eases and violations of District of Columbia
regulations. These cases are heard in branches of the Court separate and apart from those-
set aside for trials of offenses against the United States. They are prosecuted by the Dis-
trict of Columbia as distinguished from the United States, and on the basis of the reason-
ing in the body of this opinion the Criminal Justice Act would not apply to these "D.C."
eases.
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United States. Most of these cases involve violations of the District of Columbia
Code; others represent prosecutions under sections of the United States Code.
But whatever the specific violation, all of them are cases in which the United
States has such an interest that it has provided for their prosecution in its own
name through its own prosecutor. D.C. Code § 23-101.13 As concerns the sover-
eignty which is involved, then, these criminal cases are exactly like criminal cases
which the United States prosecutes elsewhere. If it is unfair for the United States
to prosecute a defendant in, for example, the District of Montana or the Southern
District of New York, without affording him a reasonable chance for presenting
his defense through effective counsel, then it is equally unfair to have the United
States prosecute defendants in this Court for violations of its laws without pro-
viding similar protection.
Even more important, and indeed crucial to the entire question before the

Court, is the fact that if the Act were not read to apply to defendants tried in
this Court, there would be many who would be tried without paid counsel who,
but for the accident of geography or worse, would clearly be entitled to the bene-
fits of the Criminal Justice Act. Four situations will illustrate this point.
(1) Misdemeanor violations of the United States Code which occur in the Dis-

trict of Columbia are in the main prosecuted in the Court of General Sessions. On
the other hand, when such a violation occurs anywhere else in the United States
(say, in Alexandria, Virginia) it is prosecuted in the U.S. District Court in that
community, and the Criminal Justice Act clearly applies. There is no distinction
whatever between the two types of cases except the fact of geography—and that
fact is legally irrelevant. See Gray v. Saunders, 372 U.S. 368 (1963).
(2) Concededly,, most offenses prosecuted in Court of General 'Sessions are mis-

demeanor violations of the District of Columbia Code rather than violations of
the United States Code. But any attempted distinction between District of Co-
lumbia offenses and "federal" crimes would be equally irrational. The Act clearly
applies and has been construed by the U.S. District Court for the District of
Columbia (which drafted the plan applicable to this District) and by the Judicial
Council for this Circuit (which approved the plan) to apply to violations of the
D.C. Code which are prosecuted and heard in the District Court for the District
of Columbia. If the Act applies to such violations at all, it must apply alike to
felony violations of that Code and to misdemeanors, for the Criminal Justice
Act makes no distinction (except as to the amount of payment) between felonies
and misdemeanors. Indeed, by expressly excluding petty offenses, the Act reaf-
firms the congressional design that felonies and misdemeanors are to be treated
exactly alike. To hold that the Act applies to D.C. Code felonies but not to D.C.
Code misdemeanors violates that mandate.14
(3) The alternative that has been suggested is to make the applicability of the

Act depend upon the original charge: if the original charge is a felony the Act
would apply even if it were subsequently reduced to a misdemeanor; but if the
case begins and ends as a misdemeanor it would not. Aside from the intrinsic
irrationality of this kind of distinction, such a system would vest more power in
the United States Attorney than it is prudent to give to a prosecuting official.
Many of the offenses involved (e.g., grand larceny vs. taking property without
right; housebreaking vs. unlawful entry) may be charged either as felonies or
misdemeanors. The choice of charge is essentially up to the prosecutor, and his
exercise of the choice depends generally upon nothing more tangible than his
assessment of the circumstances surrounding the offense and the exercise of his
general prosecutorial discretion. To permit the prosecutor to determine, by his
unfettered choice of the initial charge, whether or not the defendant will enjoy
the benefits of the Criminal Justice Act is too vast a grant of power. An un-
scrupulous prosecutor could well in one case initially bring (and then "reduce")
the more serious felony charge (thereby assuring representation to the defendant
under the Act) while starting out in another case with a misdemeanor charge
(thus depriving the accused of the advantages of paid representation).

is "All criminal prosecutions [other than those for which the D.C. Corporation Counsel
is responsible] shall be conducted in the name of the United States and by the attorney
of the United States for the District of Columbia or his assistants."

14 There is also practical reason to avoid any interpretation of the statute which excludes
misdemeanors but includes felonies. In a great many cases, the original complaint charges
a felony, but this is subsequently reduced by the United States Attorney to a misdemeanor
(and tried in this Court as such). This reduction as often as not is the result of efforts of
defense counsel. By restricting coverage of the Act to felonies, it would provide an incen-
tive to attorneys not to attempt such a reduction, for if they are unsuccessful in their
efforts to have the charge reduced, they would receive payment under the Act; if they are
successful, they would receive no payment.



102

(4) Finally, the utter unreasonableness of distinguishing on this basis between

the District Court and the Court of General Sessions is revealed when it is

considered that the two courts share jurisdiction over all misdemeanors, D.C.

Code § 11-963(a) (Supp. V). Under that section, misdemeanors which constitute

violations of the D.C. Code may be prosecuted either in the District Court or the

Court of General Sessions." To include under the Act misdemeanor violations of

the D.C. Code prosecuted in District Court while excluding those prosecuted in

the Court of General Sessions is wholly without reason. It subjects the defend-

ants rights to the whims of the prosecutor who decides where to bring the case

and of the judge who determines whether or not to entertain it in his court.
As in the operation of any law—at least a law dealing with important pro-

cedural rights of persons accused of crime—the Criminal Justice Act must oper-

ate according to a rational pattern. A construction which exempted persons tried
In this Court from the advantages of the Act would be incompatible with any
rational pattern.
The pattern could not be that of a distinction between misdemeanors and

felonies—for not only is such a distinction negated by the very terms of the
Act but the statute clearly has been applied to misdemeanors tried in the U.S.
District Courts.
The pattern could not be that of a distinction between U.S. •Code offenses

and D.C. Code offenses—for the District of Columbia plan proceeds on exactly
the opposite assumption.
Finally, the pattern could not even be that of a distinction between D.C.

Code misdemeanors, on the one hand, and all other offenses, on the other—for
D.C. Code misdemeanors are included when tried by the U.S. District Court for
the District of Columbia.
The only discernible pattern by which the defendants tried in this Court

could be excluded would be one that focused on the court which tries the case
rather than on the defendant who is being tried and on the offense for which
he is being tried. And even that pattern could not be followed to its logical
conclusion, for that would mean excluding from the Act defendants whose
preliminary hearings in felony cases are held in this Court."
The true focus of the consideration must be on the parties—the defendant,

Whose rights should not be made to depend upon the fortuitous circumstances of
the court involved or the place of the trial: and the sovereign in whose name
the prosecution is brought and who should be held to the same standard
everywhere.
In sum, any construction of the Criminal Justice Act which excludes defendants

tried in the Court of General Sessions from tile advantages of the Act would be
Irrational " and would grant to and withhold benefits from defendants upon the
basis of considerations having no support in logic or reason. Under the decisions
cited supra, such an irrational construction must be avoided if at all possible.
"Since the Act itself and its legislative history provide ample justification for con-
struing the statute as applying to persons tried in the Court of General Sessions
of offenses 'against the United States, including misdemeanors under the D.C.
Code, it is my conclusion that the Act should be so applied.
The U.S. District Court for the District of Columbia and the Judicial Council

for this Circuit have adopted and placed in operation a plan for furnishing
representation to defendants in criminal cases, as required by the Criminal
austice Act.

V

The following portions of the District of Columbia plan are relevant to the
problem here under discussion:

The plan shall apply to the appointment of counsel for those financially
unable to obtain adequate legal representation in the following proceedings:
* * * Criminal proceedings before the District of Columbia Court of General
Sessions.

15 As a matter of practice, such misdemeanors are brought in the Court of General
Sessions; but the law does not compel this practice.

76 It would also mean excluding U.S. Code misdemeanors for which, under the D.C. plitn,
counsel may now be appointed by this Court pursuant to the Criminal Justice Act.

17 Since appeals from this Court are ultimately taken to the U.S. Court of Appeals for
this Circuit, and since the Act is clearly applicable at that stage, exclusion of defendants
tried in this Court would give rise to the further anomaly that the accused would have,
effective representation on appeal but not where errors should be avoided—at the trial
level.
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*

The Coordinator [of Appointments] shall prepare and maintain a panel of
attorneys to receive appointments to all felony and United States Code
Offenses in the Court of General Sessions. * * * If any felony charges perti-
nent to the attorney's representation are reduced to misdemeanors prior to
indictment but after the attorney's initial interview, the 'attorney shall be
entitled in all cases to compensation to the maximum hourly rate under
18 U.S.C. § 3006A, but the total amount shall not exceed $50.00 unless extraor-
dinary circumstances warranting a greater amount are demonstrated to
the Chief Judge. This provision shall govern whether the reduced charges
are thereafter terminated by trial or a plea af guilty.
If the case proceeds to trial in the Court of General Sessions and the

defendant is convicted, the attorney shall advise the defendant of his right
to appeal and of his right to counsel on appeal and shall inquire as to
whether the defendant desires to appeal. If the defendant desires to appeal,
the attorney shall note an appeal and file Form   in the District of
Columbia Court of Appeals, said form being prepared by the Coordinator
subject to the approval of the court.

In all cases where a defendant is originally charged with a misdemeanor
in violation of the District of Columbia Court, appointments of counsel shall
be made pursuant to Rule 24 of the Court of General Sessions. The Coordi-
nator shall supplement the panel of attoriwys available for appointment in
these cases in the manner provided in Section VI. A. He shall maintain neces-
sary records and provide the court information regarding violations of the
attorney reports requirements of Rule 24. An attorney in violation of Rule 244
or who fails to file the Coordinator's Report Form, will be subject to the
judicial imposition of the sanctions provided in Rule 24, and may be removed
from all panels receiving appointment to proceedings compensable under
18 U.S.C. § 3006A. The Coordinator shall make recommendations of removal,
when necessary, to the Board of Trustees. The Board of Trustees shall make
recommendations to the courts.

As these excerpts indicate, the plan unquestionably provides for application
of the Act to this Court when the charge is a violation of the United States Code,
whether felony or misdemeanor, and to felony violations of the District of
Columbia Code. It is not apparent, however, whether the plan also contemplates
appointments under the Act when the charge is a District of Columbia Code
misdemeanor. The plan states in that connection that in such cases appoint-
ments "shall be made pursuant to Rule 24 of the Court of General Sessions";
but the language does not reveal whether this is intended to mean appoint-
ments pursuant to the Criminal Justice Act (i.e., with the compensation provided
by the Act) or appointments outside the Act.
There is evidence in the plan to support either position. A footnote states that

the Act should be applied to the Court of General Sessions insofar as it sits as a
committing magistrate in felony cases, implying that the plan does not otherwise
apply. On the other hand, if it were not intended to have any application to Dis-
trict of Columbia Code misdemeanors prosecuted in the Court of General Ses-
sions it would have been easy to say so explicity. The fact that this was not done;
the fact that such eases are specifically referred to in the plan (the sole purpose
of which was to implement the Criminal Justice Act ; ) and the fact that there is
provision for inclusion on the misdemeanor panel 18 of attorneys on the list main-
tained by the Coordinator (a Plan Official)—all lend weight to the conclusion
that persons accused in the Court of General Sessions are covered under the Plan.
This conclusion is strengthened by the unreasonableness of any other interpreta-
tion of the Act as demonstrated supra.
For these reasons, I conclude that the plan envisages and permits the appoint-

ment of attorneys by this Court in misdemeanor cases.

18 A list of attorneys for this Court has been submitted to the District Court Coordinator.It may be that this panel has been approved by the District Court. If it has not yet been
approved the District Court may, of course, grant its approval at any time. I understand
moreover that the District Court panel itself has not yet formally been approved but pay-ments are nevertheless being made. In any event, Mr. Rosen, the attorney appointed In thiscase is on the District Court list and he is thus fully approved for purposes of the Act.Be is also on the list of attorneys from this Court which was submitted to the DistrictCourt.
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VI

The District of Columbia plan provides for approval by the District Court of
claims for compensation relating to proceedings before this Court. The District
Court will hardly be in a position to evaluate what services have been rendered
in cases Which are tried and completely disposed of in this Court. Particularly in

view of the maximum fee of $50.00 presently allowed for a misdemeanor offense,
it does not seem appropriate to submit vouchers concerning such cases to the Dis-

trict Court for approval, which in any case could do little more than rubberstamp

the determination made by a judge of this Court. For that reason the voucher

for this case is being submitted directly to the Administrative Office of the U.S.

Courts. Should it ultimately be determined that the signature of a Disrict Judge

is essenial, then my approval of the voucher may be considered as a recommenda-

tion to the District Court to approve the expenditures, and the Administrative

Office may directly submit the voucher to the District Judge having jurisdiction

or his consideration.
VII

'Dissatisfaction has been expressed from time to time with some of the re
pre-

sentation provided to criminal defendants in this Court. In my view, most of th
e

lawyers practicing regularly before this Court are competent and honorable
 men

not subject to censure of any kind. Yet, as in the criminal courts everywhere
, un-

compensated counsel do not always render the most effective service. It was thi
s

consideration which gave rise to the enactment of the Criminal Justice Act and

it is precisely for that reason that the Act is especially well designed to remed
y

the situation here just as it is doing elsewhere.
There are three basic approaches to the problem of representation of defend-

ants in courts with a large volume of relatively minor criminal cases.

The first is to rely wholly upon uncompensated, volunteer counsel drawn

primarily from, the large, affluent law firms. While this will produce excellent

representation in individual cases, experience has shown that this will not suffice

to meet the incessant need for providing a lawyer for every defendant who

requires one. Where this approach has been tried, it has simply meant that most

defendants go to trial without any legal representation whatever.
The second approach is that used in the Court of General Sessions—a Bar

composed of lawyers who are available every day for appointments for indigents

as well as non-indigents. While this has the advantage of providing representa-

tion to every defendant, it, too, has its shortcomings. These shortcomings may

be traced primarily to the temptations this course offers to a few to bring exces-

sive pressure to bear upon those defendants who are suspected of having funds,

and to give less than adequate representation to those who have no money

whatever.
The third approach involves a government subsidy of some kind, either by way

of a public defender system or through such devices as the Criminal Justice Act.

This approach, which need not displace but may simply supplement other means

of representation seems the most hopeful solution to many of the problems now

existing in this field.
Application of the Criminal Justice Act to this Court will encourage attorneys

to practice here who have refrained from doing so in the past because they did

not feel able to make the financial sacrifice that this entailed; it will provide an

incentive to those now regularly practicing in this Court to render more effective
service; and it will enable the Court to provide more systematic, more effective,
and fairer means of supervision of appointed counsel and the services they render

than has been possible in the past by the other means available.
• The District of Columbia Criminal Justice Act plan imposes upon its Coordi-

nator the duty to maintain panels of attorneys eligible for appointment under

the Act. The plan further provides that the "composition of panels should reflect

The experience and skill of the attorneys." Moreover, "membership upon any

panel is not a matter of right. The coordinator shall, when necessary, make

-recommendations for removal from the panels to the Board of Trustees. The

toard of Trustees shall make recommendations to the courts." 39 These pro-

• a Subsection ,(f) of the Criminal Justice Act provides that:
- Whenever the court finds that funds are available for payment from or on behalf

of a defendant, the court may authorize or direct that such funds be paid to the
appointed attorney . . . Except as so authorized or directed, no such person . . .
may request or accept any payment or promise of payment for assisting in the repre-
sentation of a defendant.
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visions will enable the Court, as a Court, to deal with any contingencies that
may arise.
The use of the Criminal Justice Act in this Court can significantly assist in

elevating the caliber of representation here just as it is doing elsewhere. It
should be used for that purpose.
Nor is the cost likely to be exorbitant. $3.5 million have been appropriated

for the first year's operation of the Criminal Justice Act. As noted, supra, over
7,000 persons are annually accused of misdemeanors in the Court of General
Sessions. Assuming that one-half of these were afforded counsel under the Act,2°
and assuming further that the present $50.00 maximum expenditure is main-
tained, the cost to the United States of the representation feature alone would
be about $175,000." Even if the cost of other services is added, the expenditure
will still be substantially below $350,000. This is one-tenth of what it costs to
administer the Act in the country as a whole. Considering the stake the United
States has in assuring fair representation in this Court, that is not too high a
price to pay.

(Signed) HAROLD H. GREENE,
Judge.

[Decisions of the Comptroller General]

[B-156932] •

COURTS—CRIMINAL JUSTICE ACT OF 1964—PROCEEDINGS IN THE DISTRICT OF
COLUMBIA COURT OF GENERAL SESSIONS

As defendants charged with felonies or misdemeanors under the United States
Code or the District of Columbia Code can be at the option of the United States
proceeded against in the United States District Court for the District a Colum-
bia or the United States Branch of the District of Columbia Court of General
Sessions, both courts having concurrent original jurisdiction over the criminal
cases which may properly be heard in the Court of 'General Sessions, except
violations of police or municipal ordinances, the 'Criminal Justice Act of 1964
(18 U.S.C. 3006A), providing for representation at all stages of persons charged
with commission of 'Federal crimes, may he applied to proceedings in the United
States Branch of the Court of General Sessions, and the expenses of counsel
and other related services paid from fund appropriated to the Judiciary, even
though traditionally the Court of General Sessions has not been considered a
part of the Federal court system, the rights conferred by the act being directed
to defendants not to courts nor lawyers, a defendant's entitlement to representa-
tion should not depend on the choice of court, nor is the federally supported Legal
Aid program established for the District of Columbia intended to substitute for
the act.

TO THE DIRECTOR, ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS,
JUNE 15, 1966

By letter of April 7, 1966, you requested our decision on two questions concern-
ing application of the provisions of the Criminal Justice Act of 1964, 18 U.S.C.
3006A, to proceedings in the District of Columbia Court of General Sessions. The
first question is stated to arise by virtue of the adoption by the Judicial Confer-
ence of the following report of its Committee to Implement the Criminal Justice
Act of 1964:

The Chief Judge of the District of Columbia Circuit is of the view that a
judge of the Court of General Sessions, sitting as a committing magistrate in
federal cases, may appoint an attorney to represent a defendant in a prelim-
inary hearing in a case which may subsequently be tried in the District
Court, within the purview of the CJA. The Committee has been of the opposite
view. However, at the request of Chief Judge Bazelon, the Committee has
authorized the Director of the AO to submit a proper voucher as a test to the
Comptroller General, with all available material.

Pursuant to this report you enclosed copies of a voucher signed by District
Court Judge 'Leonard P. Walsh approving a claim for compensation of an attor-

20 This appears to be the rate in the U.S. District Courts.
21 This figure is probably high. About 1,200 of the cases here are "no papered" by the

U.S. Attorney; many of the defendants involved in such cases will not require an attorney.
Many other defendants will still retain their own counsel. In cases not necessitating a
trial, a fee of less than $50 might be awarded;.in other cases, the maximum might be
exceeded.
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ney appointed by Court of General Sessions Judge Thomas C. Scalley in his

capacity as a committing Magistrate for the District of Columbia and asks

whether:
Pursuant to the Criminal Justice Act of 1964 (18 U.S.C. 3006A) may a

judge of the District of Columbia Court of General ,Sessions, sitting as a

committing magistrate, appoint an attorney to represent a defendant in a

preliminary hearing in a case which may subsequently be tried in the United

States District Court, and is a voucher for compensation of such attorney

properly payable by this Office from funds appropriated to the United ,States

Courts for administration of that Act?
A related but broader question arises out of presentation by Judge Harold H.

Greene of the Court of General ,Sessions of a voucher approving payment to an
attorney appointed by him to represent a defendant in a misdemeanor trial in

his court. You have also enclosed this voucher together with an opinion by Judge

Greene in the case of United States v. Frank Walker, Jr., Criminal Action No.

363-66, setting forth his reasons for concluding that the Criminal Justice Act of

1964 is applicable to the District of Columbia Court of General Sessions and you

present for our consideration the.following specific question:

Is there legal authority to pay compensation to counsel appointed by

Judges of the District of Columbia Court of General Sessions, and to pay

for other related services performed on behalf of the defendants whom they

represent in that Court, from funds appropriated to the Judiciary for imple-

mentation of the Criminal Justice Act of 1964?
You point out that upon receipt of Judge Greene's opinion you had your staff

review the matter. Two memoranda, enclosed with your letter, addressed to the

broader question raised in Judge Greene's opinion reach the conclusion that

neither in the express language of the Criminal Justice Act of 1964, nor in its

legislative history, nor in the pertinent reports of the appropriation committees

of the .Congress is there any support for the proposition that the act was intended

to apply to the District of Columbia Court of General Sessions. You state that

you are drawn to this conclusion on the basis of the text and history of the act

and, further, in light of the fact that both prior to and after enactment of the

Criminal Justice Act of 1964, the Court of General Sessions was served by the

Legal Aid Agency, a federally supported program for attorney representation

In the District of Columbia.
We have carefully reviewed the provisions of the act, its legislative history,

Judge Greene's opinion, and the memoranda of law which you furnished. Also, we

have considered the views of the Deputy Attorney General who has expressed

his concurrence in Judge Greene's decision.
The act is intended to provide adequate representation at all stages for per-

sons charged with the commission of Federal crimes. In making such provision,

the act was framed in terms of the Federal court system of which the District of

Columbia Court of General Sessions has traditionally not been considered a part.
But, while the Court of General Sessions has traditionally been considered as
being outside the Federal court system as such, it is significant with respect to
the purposes of the Criminal Justice Act of 1964 that the United States District
Court for the District of Columbia has concurrent jurisdiction over all criminal
cases which may properly be heard in the Court of General Sessions. D.C. Code
§ 11-521 (a) (2), 11-963(a). And all criminal cases heard in the Court of General
Sessions other than those involving violations of police or municipal ordinances
or regulations are prosecuted by a United States attorney in the name of the
United States. D.C. Code § 23-101. Prosecutions by United States attorneys in the
name of the United States are conducted in the "United States Branch" of the
Court of General Sessions.
The Criminal Justice Act, and the rights it confers, are directed not to courts

nor to lawyers, but to defendants. The act requires that the plan for every
Federal district provide representation throughout the district, in the form of
counsel and services other than counsel, at the expense of the 'United States,
to all defendants charged with felonies or misdemeanors, other than petty
offenses, who are financially unable to obtain an adequate defense. In the District
of Columbia, defendants charged with felonies or misdemeanors, either under
the United States Code or the District of 'Columbia Code, can at the option of
the 'United States be proceeded against in either of the two courts. In felony
cases, their initial appearances may take place either before the United States
Commissioner, or before a judge of the United States Branch of the Court of
General Sessions carrying out responsibilities identical with those of a United
States Commissioner. In misdemeanor cases, they may be tried either by a judge
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of the United States District Court, or by a judge of the United States Branch
of the Court of General Sessions carrying out responsibilities identical with
those of a district judge. 'Concurrent original jurisdiction of "offenses committed
in the District for which the punishment is by fine only or by imprisonment for
one year or less" is vested in both of these courts.
We understand that as a matter of practice, most misdemeanor cases brought

by the United States are prosecuted in the Court of General Sessions. These in-
clude misdemeanors under both the District of Columbia Code and the United
States Code. This means that some defendants are prosecuted in General Session
for offenses under the United States Code which in any other Federal district
in the United States would be prosecuted in the United States District Court. In
addition, under current practice a defendant charged with a misdemeanor under
either the United States Code or the District of Columbia Code will be tried
and sentenced in the United States District Court if the misdemeanor is pros-
ecuted along with a felony charge. In short, factors over which a defendant
has no control will determine whether he is tried or sentenced for a misdemeanor
In General Sessions or in District Court.
It is difficult to reach the conclusion that the Congress intended a defendant's

entitlement under the Criminal Justice Act to be dependent upon whether the
United States should choose to prosecute him in one court rather than another.
Moreover, in light of the fact that ultimate appeal of cases brought in the United
States Branch of the Court of General Sessions lies with the United States
Court of Appeals for the District of Columbia where the act plainly applies,
such a distinction would be inconsistent with the stated purpose of the act to
provide representation "* * * at every stage of the proceedings from * * *
initial appearance before the United States commissioner or court through
appeal."
The legislative history of the Criminal Justice Act is silent on the question

before us; it reveals no intention on the part of the Congress to exclude some
misdemeanor defendants in the District of Columbia and some felony hearings
in the District of Columbia from its coverage. Nor does the act or its history
suggest any basis for distinguishing in the District of Columbia between Federal
and local offenses. The District Court and the General Sessions Court both handle
both kinds of cases. In fact, many criminal cases prosecuted in the District
Court involve purely local offenses. These cases are plainly covered by the
Criminal Justice Act. Because of its concurrent jurisdiction, the District Court
is presently empowered to try all of the eases involving local offenses which
are now prosecuted in the United States Branch of General Sessions. If this were
done, all defendants now prosecuted in that part of General Sessions would
automatically come within the Criminal Justice Act. This may in fact be the
only remaining alternative if Judge Greene's suggestion is correct that the
denial of Criminal Justice Act benefits to defendants in his court may invalidate
their convictions on constitutional grounds.
Because of the anomalous situations described above, Judge Greene concludes

that there is no rational basis for excluding defendants prosecuted in the United
States Branch of the Court of General Sessions from the benefits of the Crim-
inal Justice Act of 1964 and that if the language of the act can reasonably be
viewed as encompassing the United States Branch it should be so construed,
particularly in the light of constitutional issues which would otherwise be raised.
See in this connection the recent decision of the United States Court of Appeals
in Tate v. United States, No. 19177 (D.C. Cir. March 28, 1966) holding that
financially disabled defendants prosecuted by the United States are equally
entitled to transcripts on appeal in cases arising from 'General Sessions or
District Court.
Your office has presented two broad arguments to show that the Congress did

not intend the Court of General Sessions to be covered by the Criminal Justice
Act of 1964—that the text of the act itself shows an intention to exclude the
Court of General Sessions and that the legislative history of the act reinforces
such indication of intent as the statutory language conveys.
We would agree that neither the act nor its legislative history provides any

positive indication that the Court of General Sessions was specifically intended
to be covered by the terms of the act. But a 'review of the legislative history does
not disclose any intention, either, that this court was specifically intended to be
excluded. The real question it seems to us is whether the language of the act was
chosen by meditated design to limit operation of the act to the courts referred to
or whether the language employed was deemed appropriate to carry out the

35-284-74--8
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fundamental purposes to which the 'Congress was addressing itself without focus-

ing on the peculiar court structure in the District of Columbia.

The basic purpose of the act is to promote the cause of criminal justice by

providing for the representation of defendants who are financially unable to

obtain an adequate defense in criminal cases in the courts of the United States.

Within the context of this purpose there is no question but that a defendant

in the District of Columbia is in exactly the same position whether the United

States decides to prosecute him in the United States Branch of the Court of

General Sessions or in the District Court. And with respect to such a defendant

there is ample precedent as well as obvious reason for considering the United

States Branch of the Court of General Sessions a United States court. See Moss v.

United States, 23 App. D.C. 475 (1904) ; Keane v. Chamberlain, 14 App. D.C. 84

(1899) ; Harlan v. Harlan, 281 Fed. 602 (.C.A. D..C. 1922) ; Clemmer v. Alexander,

205 F. 2d 176 (C.A. D.C. 1961) ; Tipp v. District of Columbia, 102 F. 2d 264 (C.A.

D.C. 1939) • United States v. Mills, 11 App. D.C. 500 ('1897); Page v. Burnstine,

102 U.S. 664 (1880). If we conclude, as we believe we must, that the courts in

which the Criminal Justice Act is implemented are of secondary importance to

the individuals for whom its benefits were intended, there would not appear to be

any reason, in the absence of a specific indication of congressional intent to the

contrary, for not conferring those benefits on the ground that a particular de-

fendant is to be prosecuted in the United States Branch of the Court of General

Sessions rather than in the District Court.
Your office relies heavily upon the argument that since the Congress in 1960

created a Legal Aid Agency for the District of Columbia to provide legal repre-

sentation of indigents in judicial proceedings in the District of Columbia, it could

not have intended in subsequently enacting the Criminal Justice Act to bring

the District of Columbia Court of General Sessions within a second federally

funded program providing for legal representation. In our opinion, this argument

must fail for two reasons. First, the District of Columbia Legal Aid Act, 74

Stat. 229, deals only with assuring legal representation for indigent defendants

who must swear to their inability to pay modest attorney's fees. The benefits of

the Criminal Justice Act are not restricted to indigent defendants and they

go beyond the mere furnishing of counsel in that they include investigative,

expert and other services necessary to an adequate defense. While the two acts

are complementary in the District of Columbia, it cannot resonably be main-

tained that the Legal Aid Act is an adequate substitute for the Criminal Justice

Act of 1964 in the District of Columbia. Second, to hold that the Criminal

Justice Act is not applicable in the Court of General Sessions because of the
Legal Aid Agency program would require the conclusion that the act likewise
is not applicable in the District Court, since defendants appearing in the Dis-
trict Court are also served by the Legal Aid Agency. Such a conclusion is clearly

untenable and would be in direct conflict with the following statement at page
4 of Rept. No. 346, 88th Con., 1st sess., of the Senate Committee on the Judiciary

on S. 1057, the bill ultimately enacted:
Although the District of Columbia is now served by the Legal Aid Agency

established under Public Law 86-531, the committee considered it essential to
include the District within the coverage of this statute in order to extend to
the District the benefits which this act provides. The agency handles only
one-half of the nearly 700 district court criminal cases annually assigned
and has no specific provision for furnishing expert services or representa-
tion in appellate cases. Inclusion of the District will enable all appointed
counsel in the trial and appellate courts to be compensated on a basis com-
parable to lawyers in other Federal districts. Since the agency qualifies as
a local defender organization within the meaning of subsection (a) (3) and
(g) of proposed section 3006A of title 18, the committee considers that it
can be incbrporated in any plan adopted by the District, without modifica-
tion of its present statutory authority. The Legal Aid Agency of the District
of Columbia would, therefore, for example, qualify to receive additional
compensation provided for under proposed section 3006A to the extent that
the plan for the District may so provide.

Turning now to the language of the act itself, it is evident as we have previ-
ously suggested, that the Congress was not specifically contemplating the Court
of General Sessions. The following excerpts quotedefrom one of the enclosures
to your letter make this clear:

Subsection (i) of Section 3006A provides:
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(i) Districts included.—The term "district court" as used in this section
Includes the District Court of the Virgin Islands, the District Court of Guam,
and the district courts of the United States created by chapter 5 of title 28,
United States Code.
'Section (a) provides that "Each United States district court" with the ap-

proval of the judicial council of the circuit shall place in operation through-
out the district a plan for representation of defendants who are financially
unable to obtain an adequate defense. Other successive references are made
in subsection (a) to "the district court."

Subsection (b) providing for appointment of counsel refers to such ap-
pointments being made by "the United States commissioner or the court"
except in the final sentence which refers to "Counsel appointed by the United
States commissioner or a judge or the district court" who "shall be selected
from a panel of attorneys designated or approved by the district court."

Subsection (a) relating to payment for representation provides, inter alia
that "A separate claim for compensation 'and reimbursement shall be made
to the district court for representation before the 'United States commissioner
or that court, and to each appellate court before which the attorney repre-
sented the defendant."; that "For representation of a defendant before the
United States commissioner and the district court" specified compensation
is to be paid; and that in certain extraordinary circumstances, payment in
excess of the limits stated may be made "if the district court" certifies as
to its necessity and the amount of excess payment "is approved by the chief
judge of the circuit."

Subsections (g) and (h) provide.
(g) Rules and reports.—Each district court and judicial council of a cir-

cuit shall submit a report on the appointment of counsel within its juris-
diction to the Administrative Office of the United States Court in such form
and at such times as the Judicial Conference of the United States may
specify. The Judicial Conference of the United States may, from time to time,
issue rules and regulations governing the operation of plans formulated
under this section.
(h) Appropriations.—There are authorized to be appropriated to the

United States courts, out of any money in the Treasury not otherwise appro-
priated, sums necessary to carry out the provisions of this section. When so
specified in appropriation acts, such appropriations shall remain available
until expended. Payments from such appropriations shall be made under the
supervision of the Director of the Administrative 'Office of the United States
Courts.
Further provision is made in Section 3 of the Act relating to the sub-

mission of a plan for representation by "Each district court" to "the judicial
council of the circuit" and Section 3 further provides for the formulation
of rules and regulations in respect to such plans "by the Judicial Confer-
ence of the •United States" ( the D.C. Court of 'General 'Sessions is not
represented in or within the administrative jurisdiction of the Judicial
Conference (28 U.S.C. 331) ).

Notwithstanding the overall impression gained from the phrasing of the act
in terms of the Federal court system, we do not believe that application of the
Criminal Justice Act to the Court of General Sessions is inconsistent with
the statute's definition of a "district court." The statute plainly does not limit
its provisions for representation to district courts. What it does with respect
to district courts is to specify that each of them is to devise and, after approval
or modification by the judicial council of the circuit, to place in operation a
plan for adequate representation "throughout the district." Unless the plan for
the district embraces all places in the district where criminal proceedings by the
United States are conducted, it will violate the statute's command that each
defendant who has not waived counsel "shall be represented at every stage of
the proceedings from his initial appearance before the United States Commis-
sioner or court through appeal." That mandate cannot be complied with in the
District of Columbia unless the statute is construed as providing adequate repre-
sentation for defendants in the 'United States Branch of the Court of General
Sessions.
Except with respect to specifying the coverage of the act as extending through-

out the district of each district court, use of the term "district court" throughout
the act is in connection with matters related to administration rather than in any
substantive sense designating tie act's coverage. In light of our conclusion that
since the Criminal Justice Act was enacted for defendants in the courts of the
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United States it necessarily follows that it applies to defendants in the United

States Branch of the Court of General Sessions, and since in reaching this con-

clusion we, in effect, attribute the failure to specifically provide for the Court

of General Sessions to an oversight on the part of the Congress rather than de-

sign, we would further conclude that the language of the act should not be read

as precluding the formulation of a plan for the District of Columbia which em-

braces the United States Branch of the Court of General Sessions and provides

for its administration with respect to that court in a practicable manner con-

sistent with the overall requirements of the act.
For the reasons stated herein, we agree with Judge Greene's opinion that the

Criminal Justice Act of 1964 should be construed as covering the United States

Branch of the Court of General Sessions and that any plan covering application

of the act in the District of Columbia should include that Branch. Accordingly,

the vouchers referred to in your letter may be paid. So far as concerns the admin-

istrative processes to be required precedent to payment in the future, we would

not question payment pursuant to determinations made by Judges of the Court of

General Sessions until such time as the District Court for the District of Colum-

bia and the judicial council of the circuit might provide otherwise.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., September 24, 1970.

Hon. HAROLD H. GREENE,
Chief Judge, Court of General Sessions,
District of Columbia.
DEAR JUDGE GREENE : Your letter of June 16, 1970, raises a question concerning

payment for transcripts for indigent litigants.
The facts and circumstances giving rise to the matter as disclosed by your

letter are set forth below.
On January 22, 1910, the United States Court of Appeals for the District of

Columbia Circuit held in Lee v. Habib, No. 22,203, that "the United States must

pay for transcripts for indigent litigants allowed to appeal in forma pauperis

to the District of Columbia Court of Appeals if the trial judge or a judge of the

DCCA certifies that the appeal raises a substantial question the resolution of
which requires a transcript." Judge Edmund Daly of the District of Columbia

Court of General Sessions has now entered an order in Pickett v. Williams,

C.A. No. L&T 74757-69, in connection with an appeal taken in that action order-

ing the preparation of a transcript at Government expense pursuant to the Lee
decision.
You are presently attempting to make the administrative arrangements neces-

sary for the execution of this order and other similar orders which may be
expected to be entered in other actions. You advise that a preliminary search of
applicable documents and consultations with appropriate officials have disclosed
no appropriation specifically earmarked for payments by the United States of
the cost of transcripts in civil cases arising in the Court of General Sessions.
You state, however, that the decision of the United States Court of Appeals is
quite specific in requiring that such payment be made, and insofar as the District
of Columbia Court of General Sessions is concerned, the mandate of the Court
of Appeals must, of course, be carried out.
In light of the foregoing, you request our decision—

"* * * on this issue, specifically as to the appropriation that is or may be
made available for the payments of transcripts in civil actions litigated in the
District of Columbia Court of General Sessions, and as to the method that
may be employed by the Court or by the parties to effect payment for such
transcripts out of appropriated funds to the respective court reporters."

The basis for the holding of the United States Court of Appeals in the Lee
case was that 11 D.C. Code 935 makes 28 U.S.C. 753(f) applicable to the District
of Columbia Court of General Sessions.
Insofar as payment for transcripts by the United States for indigents in

civil proceedings in 'United States district courts is concerned, 28 U.S.C. 753(f)
provides, in part, as follows:

"Each reporter may charge and collect fees for transcripts requested by
the parties, including the United States, at rates prescribed by the court
subject to the approval of the Judicial Capference. He shall not charge a
fee for any copy of a transcript delivererto the clerk for the records of
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court. Fees for transcripts furnished in criminal or habeas corpus pro-
ceedings to persons allowed to sue, defend, or appeal in forma pauperis
shall be paid by the United States out of money appropriated for that pur-
pose. * * * Fees for transcripts furnished in other proceedings to persons
permitted to appeal in forma pauperis shall also be paid by the United
States if the trial judge or a circuit judge certifies that the appeal is not
frivolous (but presents a substantial question). The reporter may require
any party requesting a transcript to prepay the estimated fee in advance
except as to transcripts that are to be paid for by the United States."
(Emphasis supplied.)

As to 11 D.C. Code 935 making 28 U.S.C. 753(f) applicable to the Court of
General Sessions so as to entitle an indigent litigant to a transcript at the
expense of the United States, in B-153485, dated March 17, 1964, we pointed out
that this code section (11 D.C. Code 935) merely authorizes the General Sessions
Court reporter to charge the United States for transcripts furnished and that
it does not literally or by implication enlarge the authority of 28 :U.S.C. 753 (f )
with respect to the furnishing of transcripts at Federal expense. We are still
of this view.
In support of its holding in the Lee case the court cited Tate v. United States,

123 U.S. App. D.C. 261, 359 F. 2d 254 (1966). In the Tate case the 'United States
Court of Appeals for the District of Columbia held that 11 D.C. Code 935 makes
the fee provision in 28 U.S.C. 753(f) applicable to the Court of General Sessions,
and that, hence, a defendant prosecuted in the United States side of the Court of
General Sessions who is allowed to appeal in forma pauperis to the District of
Columbia Court of Appeals is entitled to a transcript at the expense of the
United States. In the Tate case, however, the court made the following state-
ment:

"* * * We make it clear at the outset that we confine our discussion to
prosecutions brought by and in the name of the United States."

In light of the Tate case we held in 48 Comp. Gen. 569 (1969) that the Ad-
ministrative Office of the United States may use appropriations available to it to
pay costs incurred pursuant to the authority in 28 U.S.C. 753(f) to pay for tran-
scripts for defendants prosecuted by and in the name of the United States in the
United States Branch of the District of 'Columbia Court of General Sessions,
Although not so stated therein, our decision in 48 Comp. Gen. 569 was based pri-
marily on the fact that in the Tate case the United States not only brought the
prosecution but chose the court in which the case would be tried, i.e., the Court
of General Sessions rather than the United States District Court. Thus, insofar
as 28 U.S.C. 753(f) is concerned, we followed somewhat the same reasoning in
48 Comp. Gen. 569 as we did in 45 Comp. Gen. 785 (1966), wherein we held the
Criminal Justice Act of 1964 applicable to the United States Branch of the Dis-
trict of Columbia of General Sessions. That is to say one of the premises for our
holding in the last-cited decision was that the United States determined whether
a defendant in a criminal case was to be tried in the United States District
Court or the Court of General Sessions. In that decision we stated that it was
difficult to reach the conclusion that the Congress intended a defendant's entitle-
ment under the Criminal Justice Act to be dependent upon whether the United
States should choose to prosecute him in one court rather than another. The
same reasoning would seem to apply to 28 U.S.C. 753(f) insofar as criminal
prosecutions are concerned.
Insofar as civil cases are concerned there is not a United States Branch of the

District of Columbia Court of General 'Sessions. Moreover, in civil cases in the
District of Columbia involving private parties the United States has no choice
as to which court such case will be tried. If there is any choice as to which court
in the District of Columbia a civil case involving private litigants may be tried,
the discretion appropriately would be in one of the parties to the litigation.
Thus, while 28 U.S.C. 753(f) (as well as the Criminal Justice Act of 1964) may

reasonably be considered applicable to the United States Branch of the District
of Columbia Court of General Sessions, in our opinion the cited code provision
Is not applicable to civil eases involving private litigants where the Court of
General Sessions exercises the functions of a local or municipal court without any
Federal involvement whatsoever.
Further, in connection with the matter, we have been advised by the Director

of the Administrative Office of the United States Courts that "there is no author-
ity to use the Federal Judicial appropriations as the source of funds to pay for
transcripts furnished indigents" in cases such as the instant one, and that the
Administrative 'Office does not budget for such costs.



112

Since, in our opinion, 28 U.S.C. 753(f) is not applicable to civil cases (or to

criminal cases to which the United 'States is not a party) brought in the District

of Columbia Court of General Sessions, costs of transcripts for indigent litigants

involved in such cases may not be paid from Federal funds. Moreover, the financ-

ing of these costs in such cases would appear to be more closely related to the

District of Columbia Government than to the Federal Government.

While we recognize that the case in question and others like it might present

problems, we cannot overlook the fact that the appropriation and use of public

funds, including revenues of the District of Columbia, are constitutional preroga-

tives of the Congress; and we have found no appropriation of the Federal Gov-

ernment or of the District of Columbia Government which appears available for

the purpose in question.
The question presented is answered accordingly.

Sincerely yours,
ELMER B. STAATS,

Comptroller General
of the United States.

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Washington, D.C., March 7, 1972.

Hon. ELMER B. STAATS,
Comptroller General of the United States,
General Accounting °glee,
Washington, D.C.
DEAR 'Mn. STAATS : Your opinion is requested as to whether in light of the reor-

ganization of the local courts in the District of Columbia pursuant ot Public Law

91-358, 84 Stat. 473, the funds appropriated to the Federal Judiciary for the im-

plementation of the Criminal Justice Act (18 U.S.C. 3006A), are available to pay

attorneys and experts appointed in the District of Columbia Superior Court in

cases where exclusive jurisdiction over the criminal offense charged is vested in

that court. Second, if it is your decision that such funds may be so applied, in

what categories of cases could such attorneys and experts be compensated?

The background of these problems may be described as follows:

A. APPLICATION OF THE CRIMINAL JUSTICE ACT IN THE UNITED STATES BRANCH OF THE
OLD D.C. GENERAL SESSIONS COURT

In a letter to this office of June 15, 1966, you held that the Criminal Justice Act

of 1964 should be construed as covering the United 'States Branch of the Court of

General 'Sessions (43 Comp. Gen. 785). We believe that the basic points on which

your decision was founded were: that the local offense jurisdiction of the United

states District Court and the General Sessions Court was then concurrent; the

United States Attorney could opt to have the case tried in either court; and that,

therefore, a case in the United States Branch of the D.C. General Sessions Court

could be considered as tantamount to a criminal case in a district court as defined

in the Act.
This "United States Case" or "concurrent jurisdiction" principle was later

extended to the Juvenile Court by the Judicial Conference of the United States

in adopting the following portion of its committee's report at its March 1969

session, viz. (Jud. Conf. Ann. Rep. (1969), p. 37) :
"Judge Johnson advised the Conference that, pursuant to a communica-

tion from Chief Judge Bazelon of the District of Columbia Circuit, the

Committee had studied the question of the applicability of the Criminal

Justice Act to the Juvenile Court of the District of Columbia. The Commit-

tee noted that just as there are United States Cases in the Court of General

Sessions, so also the Juvenile Court has jurisdiction over certain United
States Cases. Accordingly, the Committee was of the view that the reason-
ing of the Comptroller 'General in his opinion of June 12, 1966 relating to
United States 'Cases in the Court of General Sessions was also applicable to
counsel assigned in any United States Case in the Juvenile Court of the
District of Columbia provided that the plan for the District of Columbia
encompasses representation for defendants charged with felonies or mis-
demeanors, other than petty offenses, in the Juvenile Court."

In a letter to Chief Judge Greene of September 24, 1970 (B-153485) you
articulated the reasoning of your earlier opinions as follows:
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"Although not so stated therein, our decision in 48 'Comp. Gen. 569 was
based primarily on the fact that in the Tate case the United States not only
brought the prosecution but chose the court in which the case would be
tried, i.e., the Court of General Sessions rather than the United States Dis-
trict Court. Thus, insofar as 28 U.S.C. 753(f) is concerned, we followed
somewhat the same reasoning in 48 Comp. Gen. 569 as we did in 45 Comp.
Gen. 785 (1966), wherein we held the Criminal Justice Act of 1964 appli-
cable to the United States Branch of the District of Columbia Court of
General Sessions. That is to say one of the premises for our holding in the
last-cited decision was that the United States determined whether a defend-
ant in a criminal case was to be tried in the United States District 'Court or
the Court of Qeneral Sessions. In that decision we stated that it was difficult
TO reach the conclusion that the Congress intended a defendant's entitlement
under the Criminal Justice Act to be dependent upon whether the United
States should choose to prosecute him in one court rather than another."

B. FORMATION OF THE NEW DISTRICT OF COLUMBIA SUPERIOR COURT

Reformation of the local D.C. courts in the D.C. Court Reform and Criminal
Procedures Act of 1970 (P.L. 91-358), (84 Stat. 473) has had the following
consequences:
(1) The three local courts—General Sessions, Juvenile and D.C. Tax Court—

were merged into a new 'Superior Court (11 D.C. Code 901). The Superior Court is
'given exclusive jurisdiction by 11 D.C. Code 923(b) (2) "of any criminal case
under any law applicable exclusively to the District of Columbia", except those
already commenced in the U.S. District Court or those filed there during an
18-month transition period.
(2) A District of Columbia Public Defender Service is established by Title III

('Secs. 301-309) of 'Public Law 91-358. This 'Service is manned by a local board of
trustees and can furnish legal and defense services to up to 60% of D.C. defend-
ants, but "may furnish technical and other assistance" to private attorneys ap-
pointed to represent such persons. The Act authorizes appropriations to the Dis-
trict to implement Title III of the Act establishing the D.C. Public Defender
Service to be disbursed by the Administrative Office (Sec. 307 (a) of P.L. 91-358).
(3) The former pro rata contributions made from D.C. appropriations for the

maintenance of the U.S. District Court and the U.S. Court of Appeals is being
phased out to zero per Sec. 173(b) and (c) of Public Law 91-358.

C. 1970 AMENDMENTS TO THE CRIMINAL JUSTICE ACT (PUBLIC LAW 19-447)

In the virtual rewritting of the Criminal Justice Act (18 U.S.C. 3006A) in 1970,
Congress did not disturb the section defining the "district courts" to which the
Act is applicable. The term still includes (18 U.S.C. 3006A (K ) ) :

" . . . the District Court of the Virgin Islands, the District Court of Guam,
and the district courts of the United States created by chaper 5 of itle 28,
United States Code".

The bill, however, adds in a new subsection (1) :
"The provisions of this Act other than subsection (h) of Section 1, shall

be applicable in the District of Columbia. The plan of the District of Co-
lumbia shall be approved jointly by the Judicial 'Council of the District of
Columbia Circuit and the District of Columbia Court of Appeals."

This language was added as an amendment to the Act, apparently in recog-
nition of the fact that the District of Columbia was at that time being provided
with a Public Defender 'Service by Title III of the District of Columbia Court
Reform and Criminal Procedure Act of 1970 (P.L. 91-358) and would not be
entitled to the Federal Public Defender authorized by 18 U.IS.C. 3006(A) (h) (2).
Congress had, however, apparently rejected an amendment proposed by the

U.S. Attorney General which would have extended the Act (except subsection
(h) in the District of Columbia to:

"Defendants prosecuted by the United States Attorney in any court having
jurisdiction of offenses against the United States . . ." and
"Children charged by the District of Columbia with an act which, if com-

mitted by an adult would be a criminal offense prosecuted by the United
- States Attorney" (see Hearings of June 18 and 25, 1970 before 'Subcom-

mittee No. 3 of the House Judiciary Committee, page 102, which includes
the statement of Deputy Attorney 'General Kleindienst).
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This proposal was a matter of discussion in Committee by Mr. S
antarelli of

the Department with Representative Kastenmeier (Ibid pp. 112-1
13) with Rep-

resentative Poff (p. 117), and with Representative Hutchinson 
(pp. 130-132).

The Committee did not adopt the proposal perhaps because of the 
creation of

the Public Defender Service prior to the passage of the CJA Am
endment Act.

House Report 91-1546 (91st Congress, 2nd Session) on the bill 
that amended

the Criminal Justice Act explains:
"Amendment No. 11 provides that except for subsection (h) i

nvolving

defender organizations, the provisions of the Criminal Justice Act ap
ply in

the District of Columbia. The District already (sic) a Public Defender

Service (title III, Public Law 91-358)."
The extent to which the amended Act (18 U.S.C. 3006A) was intended to a

pply

to the appiontment and compensation of private counsel in the 'courts of the Dis
-

trict of Columbia, municipal and federal, was not further explained.

D. PRESENT PROBLEM

It seems apparent that the D.C. (Superior Court, having been vested with both

misdemeanor and felony criminal jurisdiction of local application has assume
d

much of the character of a state court. In fact, a three-judge court panel of th
e

U.S. District Court in North v. The Honorable Harold H. Greene, C.A. 413-71
,

dated March 18, 1971, found that Congress intended to create a local court outsid
e

and independent of the federal system. The opinion of the three judges state
s

( slip op. p. 3, footnote 4 ) :
"The distinction drawn in terms by Congress in the 1970 Court Reform Act

is between 'Federal Courts' and 'District of Columbia Courts,' established

respectively under Article III and Article I of the Constitution. An in-

formed and expert observer of the legislative deliberations from which this

Act emerged has characterized it as 'manifesting the intent of Congress to

create a judicial branch of the local government of the District of Columbia

akin to the judicial branch of state governments and similarly independent of,

and operating outside of, the federal judicial branch (footnote omitted)?

Williams, District of Colu/mbia Court Reorganization, 1970, 59 Geo. L.J.

477, 490 (1971)."
It also seems clear that two of the major premises of your original opinions

finding the Criminal Justice Act applicable to the D.C. General Sessions Court are

now eliminated. There is no longer concurrent jurisdiction shared by the local

court and the United States, and thus trial jurisdiction is no longer "dependent

upon whether the United States should choose to prosecute him in one court

rather than another" (see quote from decision B-153485, supra).

We are, therefore, left only with two clear propositions. The Criminal Justice

Act is applicable in the two federal courts in D.C., and in the Superior Court under

11 D.C. Code 923(c) (2) when acting as a committing court of cases triable in tha

federal court.
We should appreciate your advice, therefore, as to what extent, if any, federal

judicial appropriations would be further available to compensate private attor-

neys, and persons furnishing services other than counsel (per ,Sec. 3006A (e) ) in

the D.C. Superior Court and the D.C. Court of Appeals, either in criminal cases,

or other cases within the ambit of the Criminal Justice Act (18 U.S.C. 3006A (a)

and (g) ). If in your opinion you find that the Criminal Justice Act applies to any

cases peculiar to the local jurisdiction of the D.C. Superior Court and the D.C.

Court of Appeals, what responsibility do the Judicial Conference of the United

States and the Administrative Office have over the administration of and budget-

ing for the program in these municipal courts (see: 28 U.S.C. 604, 605, 610; 18

U.S.C. 3006A (i) and (j) ; sections 306 and 307 of the D.C. Court Reform and

Criminal Procedure Act of 1970, P.L. 91-358) ?
Sincerely,

Hon. ELMER B. STAATS,
Comptroller General of the United States,
General Accounting Office, Washington, D.C.

DEAR Ma. STAATS : Thank you for your letter of April 25, 1972; to Mr. Arnold

Malech, Executive Officer of the D.C. Courts, transmitting a request from the

CARL H. IMLAY,
General Counsel.

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA,
Washington, D.C., May 5, 1974.
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Director of the Administrative Office of the United States Courts for a reopen-
ing of the question of the applicability of the Criminal Justice Act to the District
of Columbia courts. I respectfully suggest (1) that there is no sound legal basis
for this request and (2) that the practical effect of any decision to declare the
Criminal Justice Act inapplicable to cases in the Superior Court would be highly
detrimental to the administration of justice in the District of Columbia.
As you are no doubt aware, the Administrative Office has consistently opposed

the use of Criminal Justice Act funds in the District of Columbia courts. When
I decided in 1966 in United States v. Walker that the Criminal Justice Act was
applicable to misdemeanors prosecuted in the District of Columbia Court of
General Sessions, the Administrative Office objected to this interpretation and
sought a contrary decision from your Office. Your Office ruled at that time that
the requirements of the Constitution and the purposes of the Criminal Justice
Act mandated its applicability in General Sessions misdemeanor cases (45 Comp.
Gen. 785). Now, for no apparent reason except a general opposition to the spend-
ing of Criminal Justice Act monies in the District of Columbia Court system, and
without any prior consultation with or even contemporaneous or subsequent
notice to this court, the Administrative Office has again sought to have the
Criminal Justice Act declared not to apply within the District of Columbia courts.
(1) I believe that this question is dispositiyely answered in the Criminal Jus-

tice Act itself. Section (1) of the Act provides that "The provisions of this Act,
other than subsection (h) of Section (1), shall be applicable in the District of
Columbia. The plan of the District of Columbia shall be approved jointly by the
Judicial Council of the District of Columbia Circuit and the District of Columbia
Court of Appeals." This language was added to the Act in 1970, at a time when the
District of Columbia Court Reform and Criminal Procedure Act of 1970 was ,pend-
ing before the Congress, and when, both on the floor and during House and Senate
hearings on the amendments to the Criminal Justice Act, the question of the Act's
applicability to the reorganized District of Columbia Court system was ex-
plicitly raised. Had it not been the clear congressional intent for the Criminal
Justice Act to apply to the D.C. Court system, there would, of course, have been
no reason whatever for requiring that the Criminal Justice Act plan for the Dis-
trict of Columbia be approved by the District of Columbia Court of Appeals, a
local court without strictly "federal" responsibilities.
The legislative history fully supports this conclusion. On April 30, 1970, on the

floor of the Senate, Senator Hruska introduced an amendment to make provisions
of the Criminal Justice Act applicable in the District of Columbia. At the time he
Introduced the amendment he made the following statement:
Mr. 'President, the amendment that I have offered would make the provisions

of the Criminal Justice Act, as amended by S. 1461, fully applicable to the District
of Columbia.

This amendment is needed to clarify the application of the act to appointed
counsel appearing before the court of general sessions or any other courts of gen-
eral jurisdiction, now or in the future, in the District of Columbia. The Criminal
Justice Act of 1964, as originally enacted, omitted any reference to the District
of Columbia Court of General Sessions, although the 'Comptroller General ruled
in 1966 that the act does extend to certain classes of cases prosecuted in that
Court. As I recall, that was also the intent of the 1964 act.
Since the Constitutional Rights Subcommittee began consideration of S. 1961,

and other proposed amendments to the 1964 act, legislation has been proceeding
through the Senate and House District Committees that would significantly reor-
ganize the Federal courts of the District. That legislation is now before a con-
ference committee.
The concurrent jurisdiction of the District of Columbia 'District Court and the

District of Columbia Court of General Sessions over certain offenses against the
United ,States would end under that legislation, and the court systems would be
greatly changed. It is the concurrent jurisdiction, however, upon which the
Comptroller General based his opinion of coverage under the 1964 act.
Therefore, to insure coverage of the Criminal Justice Act in the District,

whether or not the court reorganization bill is enacted, for those classes specified
in the 1964 act as amended by S. 1461 as reported by the full Judicial Committee,
this amendment is offered (Congressional Record—Senate, April 30, 1970, S6500).
The amendment was agreed to by the Senate and was subsequently accepted

in the House with additional amendments after the Justice Department noted
that the language of the Senate amendment left unclear the applicability of the
defender organization provisions of the Act within the District of Columbia and
the question of compensation of counsel appointed to represent juveniles. (Hear-
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lags before Subcommittee Number 3 of the House Judiciary Committee, June 18
and 25, 1970, Page 86 et. seq., 99). The Department proposed specific language
which it felt would deal with these problems, but the House saw fit simply to
amend the Senate amendment only to provide that the defender organization
provisions of the bill were not applicable to the District of Columbia. The reason
given for this amendment was, "The District already [sic] a public defender
service (Title III, Public Law 91-358)."
In testifying before the House Committee on the bill and on the amendment

suggested by the Department of Justice, Associate Deputy Attorney General
Donald Santarelli stated, "We want the Act to be applicable to the courts of the
District of Columbia for the purpose of compensation of counsel who are ap-
pointed to represent indigent defendants." (House Hearing, ibid., page 112).
Mr. Santarelli went on to point out, in response to questions, that the concern
of the Justice Department was that a defender service might be set up in com-
petition with the newly created Public Defender Service unless the Act were
clarified and that, unless limiting language were added, the Act might be inter-
preted as being applicable to all juvenile proceedings in the District of Colum-
bia, where the Department felt that compensation in juvenile proceedings should
be limited to juvenile delinquency matters. (Ibid., pages 112-113, 130-132).
Following this discussion, the House Committee amended the bill to exempt the
District of Columbia from the defender organization provisions of the Criminal
Justice Act within the District of Columbia courts. The Senate accepted the
House amendment.
Thus, both the statutory language and the legislative history show a clear

intent to make the provisions of the Criminal Justice Act (excepting only those
provisions relating to the formation of defender organizations) applicable to all
courts operating in the District of Columbia. Although there would appear to be
no need to go beyond this history to settle the question of the applicability of
the Act to the. local courts, there are other considerations which support the
position that the Act ought be applied in the Superior Court.
(2) The Criminal Justice Act was enacted by the Congress to fulfill the re-

quirements of the Fifth and Sixth Amendments to the Constitution that equal
justice must be afforded to all defendants in criminal cases brought by the
United States by providing, wherever necessary, adequate legal services to de-
fendants who cannot themselves afford to purchase such services. The crucial
point made both in the 1966 decision of your Office and in the opinion in Walker
is that the Criminal Justice Act and the representation it establishes are di-
rected not to courts, but to certain categories of defendants, i.e., those charged
with offenses by the United States. Although the Court of General Sessions has
now been replaced by the Superior Court, which has a significantly broader
jurisdiction, the method of prosecuting criminal offenses in that court remains
unchanged. The Court Reorganization Act (D.C. Code 23-101(c), as amended
by the reorganization legislation) provides that, "All other criminal prosecu-
tions [except for prosecutions of police and municipal regulations, prosecutions
for disorderly conduct, and prosecutions for lewd, indecent, or obscene acts]
shall be conducted in the name of the United States by the United States Attor-
ney for the District of Columbia or his assistants . . ."
The Act also provides [D. C. Code 11-502(3)1that the United States District

Court for the District of Columbia has jurisdiction over "any offense under any
law applicable exclusively to the District of Columbia which offense is joined
in the same information or indictment with any federal offense." Unless the
Criminal Justice Act is applicable within the Superior Court, the result which
your Office found unacceptable in 1966 will still occur with some frequency,
that is, whenever defendants charged with local offenses are prosecuted in the
Federal District Court because of this jurisdictional provision, they will receive
appointed counsel and investigative and other services under the Criminal Jus-
tice Act, while defendants charged with the identical offenses but prosecuted
in the Superior Court of the District of Columbia will not receive Criminal
Justice Act assistance. I respectfully suggest that such a result cannot be logi-
cally or legally sustained and that it would be likely to subject the statute to a
successful constitutional challenge.
(3) The Administrative Office apparently finds some suggestion that the Crimi-

nal Justice Act should not be applicable in the Superior Court because of the
creation of the District of Columbia Public Defender Service pursuant to the
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Court Reform and Criminal Procedure Act of 1970. As I indicated earlier, Con-
gress specifically considered this question and dealt with it by exempting the
District from Section 1(h) of the Criminal Justice Act. Moreover, this argument
was effectively disposed of in your 1966 decision when it was made with refer-
ence to the Public Defender Service's predecessor, the Legal Aid Agency. As you
pointed out, if indeed the Criminal Justice Act is inapplicable to the District
of Columbia courts because of the existence of the Public Defender Service, then
it would equally be inapplicable in the United States District Court for the
District of Columbia, because the Public Defender Service also represents de-
fendants in that court.
(4) In addition to the fact that there appears to be no legal basis for the

position advocated by the Administrative Office, there are compelling policy
reasons for continuing to pay lawyers who represent defendants in the Superior
Court from Criminal Justice Act funds. The Criminal Justice Act is responsible
for greatly improving the quality of the operations of the District of Columbia
courts by bringing to the Court of General Sessions and the Superior Court a
corps of effective and ethical lawyers. The shortcoming of the system of repre-
sentation in effect prior to the time when the Criminal Justice Act was applied
to the District of Columbia courts, as I pointed out in my Walker opinion, "may
be traced primarily to the temptations this course offers to a few to bring exces-
sive pressure to bear upon those defendants who are suspected of having funds,
and to give less than adequate representation to those who have no money what-
ever." It can easily be argued that the bulk of the criminal bar which practiced
in the Court of General Sessions prior to 1966 was principally distinguished for
its ability to extract money from the friends or relatives of prisoners and to
enter pleas of guilty, whether justified or not, where such monies were unavail-
able. ,Such a situation could not possibly have given to individual defendants or
to the community any sense that just or fair treatment was being dispensed by
the criminal justice system.
Yet a ruling that the Criminal Justice Act is no longer applicable in the Su-

perior Court would inevitably return us rapidly to the situation which prevailed
prior to 1966, and many of the advances which have been achieved painfully and
with great effort to upgrade the quality of justice in the District would be
effectively undermined. That situation would be only slightly alleviated by the
availability of the Public Defender Service, which is statutorily prohibited from
taking more than 60% of the cases involving indigent defendants- and which, on
the basis of its budget, can take a far smaller percentage of the caseload than
that, or by the possibility that a relatively few criminal cases could be assigned
with compensation to lawyers specializing in other fields.
The presence in the court of the sincere and capable attorneys who now practice

here, largely because they can expect payment for their services through the
Criminal Justice Act, has been a key factor in fostering a growing public con-
fidence in the court system in the District of Columbia and in the improvement
of the operations of the court itself. Thus, it is with dismay that I note that the
Administrative Office is taking an initiative which will have the inevitable effect
of drastically lowering the standard of representation and thus the quality of
operations in the chief trial court in the Nation's Capital at a time when the
President, the Chief Justice of the United States, and the Congress have shown
considerable and urgent interest in improving the standards and operations of
the administration of justice.
(5) I might note in passing that there are indications that during the past

year a very small number of individual attorneys have received Criminal Justice
Act funds which might be regarded as unreasonably high in the aggregate when
viewed in the context of the entire program. To the extent that this constitutes a
problem, machinery has been set up through a special committee of the Superior
Court and through the Public Defender Service to monitor and scrutinize the
operation of the Criminal Justice Act program of the District of Columbia on a
constant and continuing basis, and thus to insure that in the future no abuses of
this kind will occur.
Mention has also been made of the fact that 29% of the total appropriated

Criminal Justice Act funds are disbursed to District of Columbia courts. The
implication of overpayment is answered by the simple statistic that all federal
courts throughout the nation handle annually an aggregate of 43,157 criminal
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cases prosecuted by the United States, while the Superior Court of the District
of Columbia disposes during the same period of 36,749 cases prosecuted by the
United States, or 46% of the total number of 79,906 cases to which the Criminal

Justice Act applies.
(6) In response to the inquiry of the Administrative Office as to the reach of

the Criminal Justice Act in the District, I respectfully suggest that the statute
be interpreted so as to encompass, in addition to the defendants now covered, the
so-called "Persons In Need of Supervision." Section (a) (4) of the Act provides
for the appointment of counsel for any person "for whom the Sixth Amendment
to the Constitution requires the appointment of counsel or for whom, in a case in
which he faces loss of liberty, any Federal law requires that appointment of
counsel." In the House Report on this amendment it is stated that, "Within the
District of Columbia children would also be covered by Section 1(a) (4) insofar
as the District of Columbia Court Reform and Criminal Procedure Act of 1970
(Public Law 91-358), (approved July 29, 1970) required the appointment of
counsel for them in cases in which they face loss of liberty. (House Report
Number 91-1546, Page 3). Thus it appears that the Congress intended coverage
for additional juvenile proceedings, and I respectfully suggest that the statute
be so construed. •
For all the above reasons I strongly urge you to direct the Administrative

Office to continue to budget for and to pay out of funds appropriated to it, Crim-
inal Justice Act vouchers submitted from the District of Columbia courts for
representation in any case prosecuted in the Superior Court or in the District
of Columbia Court of Appeals in the name of the United States, and to pay Crim-
inal Justice Act vouchers in the expanded category of juvenile proceedings
mentioned above.
• Sincerely,

HAROLD H. GREENE,
Chief Judge.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., May 26, 1972.

Hon. ROWLAND F. KIRKS,
Director, Administrative Office of the U.S. Courts.

DEAR Mn. KIRKS: Your letter of March 7, 1972, requests our opinion as to
whether, in light of the reorganization of the local courts in the District of
Columbia pursuant to the District of Columbia Court Reform and Criminal
Procedure Act of 1970, Public Law 91-358, 84 Stat. 473, the funds appropriated
to the Federal Judiciary for the implementation of the Criminal Justice Act
(CJA), 18 U.S.C. 3006A, are available to pay attorneys and experts appointed
in the District of Columbia Superior Court as well as pay for other services, in
cases where exclusive jurisdiction over the criminal offense charged is vested in
that court; and if it is our decision that such funds may be so applied, in what
categories of eases could such attorneys and experts be compensated. You also
ask what responsibilities the Judicial Conference of the United States and your
office would have over the administration of, and budgeting for, the CJA program
in the District of Columbia (D.C.) Superior Court and the District of Columbia
(D.C.) Court of Appeals if we determine that CJA applies to cases peculiar to
the local jurisdiction of those courts. We wrote to the Executive Officer of the
D.C. Courts for his views on these matters, and in response thereto The Honorable
Harold Greene, Chief Judge of the Superior Court of the District of Columbia
furnished us the views of the District of Columbia courts.
In 45 Comp. Gen. 785 (196(3)—referred to in your letter—we stated that the

Criminal Justice Act is intended to provide adequate representation at all stages
for persons charged with the commission of felonies or misdemeanors, other than
petty offenses as defined in section 1 of title 18, United States Code, who are
financially unable to obtain an adequate defense. We noted that in making such
provision, the act was framed in terms of the Federal Court System of which
the District of Columbia Court of General Sessions has traditionally not been
considered a part. However, we pointed out that with respect to the purposes of
the Criminal Justice Act of 1964, the United States District Court for the District

•
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of Columbia had concurrent jurisdiction over all criminal cases which could
properly be heard in the "United States Branch" of the D.C. Court of General
Sessions, and that all criminal cases heard in the Court of General Sessions—
other than those involving violations of police or municipal ordinances or regula-
tions—were prosecuted by a United States attorney in the name of the United
States. We stated that since the United States determined whether a defendant
in a criminal case was to be tried in the United States District Court or in the
Court of General Sessions, it was difficult to reach the conclusion that the Con-
gress intended a defendant's entitlement under the Criminal Justice Act to be
dependent upon whether the United States should choose to prosecute him in
one court rather than another. Thus, we concluded that the Criminal Justice Act
of 1964 should be construed as covering the United States Branch of the D.C.
Court of General Sessions and that any plan covering application of the act in
the District of Columbia should include that Branch. See also our decisions of
September 24, 1970, B-153485 and 48 Comp. Gen. 569 (1969).
On July 29, 1970, the District of Columbia Court Reform and Criminal Pro-

cedure Act of 1970, Public Law 91-358, 84 Stat. 473 (henceforth referred to as
the D.C. Court Reform Act) was enacted into law. Among other things, that act
merged the three local courts—the 'Court of General Sessions, the Juvenile
Court, and the D.C. Tax Court—into a new Superior Court. The Superior Court
is given exclusive jurisdiction "of any criminal case Under any law applicable
exclusively to the District of Columbia" except for those already commenced in
the United States District Court or those filed there during an 18-month transi-
tion period. The D.C. Court Reform Act also established the District of Columbia
Public Defender Service and phased out over a 30-month period the former pro
rata contributions made from District of Columbia 'appropriations for the
maintenance of the United States District 'Court and the United States Court
of Appeals.
You state that the D.C. Superior Court, having been invested with both mis-

• demeanor and felony criminal jurisdiction of local application, has assumed
much of the character of a State court. You further state that it appears that
two of the major premises of our original opinions finding the Criminal Justice
Act of 1964 applicable to the D.C. General Sessions Court are now eliminated;
first, there is no longer concurrent jurisdiction shared by the local court and the
United States Court and second, the trial jurisdiction is no longer dependent
upon whether the United States should choose to prosecute a defendant in one
court rather than another.
On October 14, 1970, shortly after the enactment of the D.C. Court Reform

act, there was enacted Public Law 91-447, 84 Stat. 916, amending 18 U.S.C.
3006A (the CJA), which amendment you describe as a "virtual rewriting of
the Criminal Justice Act." While in this act the Congress did not disturb the
section (18 U.S.C. 3006A (k) ) defining the United States "District Courts" to
which CJA is applicable, it added a new subsection (1) to the CJA, which
subsection provides:

"(1) Applicability in th,e District of Columbia.—The provisions of this
Act, other than subsection (h). of section 1, shall be applicable in the District
of Columbia. The plan of the District of Columbia shall be approved jointly
by the Judicial Council of the District of Columbia Circuit and the District
of Columbia Court of Appeals."

This language (except for the phrase "other than subsection (h) of section 1")
was initially introduced on April 30, 1970, on the floor of the Senate, by Senator
Hruska as an amendment to the bill which amended the CJA. At the time the
_amendment was introduced, Senator Hruska made the following statement:

"Mr. President, the amendment that I have offered would make the pro-
visions of the Criminal Justice Act, as amended by S. 1461, fully applicable
to the District of Columbia.
"This amendment is needed to clarify the application of• the act to

appointed counsel appearing before the court of general sessions or any
other courts of general jurisdiction, now or in the future, in the District
of Columbia. The Criminal. Justice Act of 1964, as originally enacted,
omitted any reference to the District of Columbia Court of General Sessions,
although the Comptroller •General ruled in 1966 that the act does extend
to certain classes of cases prosecuted in that court. As I recall, that was
also the intent of the 1964 act.
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"Since the Constitutional Rights Subcommittee began consideration of
S. 1461, and other proposed amendments to the 1964 act, legislation has been
proceeding through the Senate and House District Committees that would
significantly reorganize the Federal courts of the District. That legislation is
now before a conference committee.
"The concurrent jurisdiction of the District of Columbia District Court

and the District of Columbia Court of General Sessions over certain offenses
against the United States would end under that legislation, and the court
systems would be greatly changed. It is the concurrent jurisdiction, how-
ever, upon which the 'Comptroller General based his opinion of coverage
under the 1964 act.
"Therefore, to insure coverage of the Criminal Justice Act in the District,

whether or not the court reorganization bill is enacted, for those classes
specified in the 1964 act as amended by S. 1461 as reported by the full Judi-
cial Committee, this amendment is offered." (Congressional Record—Senate,.
April 30, 1970, S6500, Temp. Ed.)

senator Hruska's amendment making the CJA applicable in the local courts
of the District of Columbia was agreed to by the Senate. It was subsequently
accepted by the House, with additional amendments after the Department of
Justice noted that the language of the Senate amendment left unclear the ap-
plicability of the public defender organization provisions of the act within the
District of 'Columbia and the question of compensation of counsel appointed to
represent juveniles. (See the Hearings before Subcommittee No. 3 of the House
Judiciary 'Committee, June 18, and 25, 1970, pages 96 to 99.) while the Depart-
ment of Justice proposed specific language to deal with these problems, the House
Committee merely amended the bill to exempt the District of 'Columbia from the
public defender organization provisions of the CJA within the District of Co-
lumbia courts. Thus, House Report No. 91-1546, 91st Congress, explains:

"Amendment No. 11 provides that except for subsection (h) involving-
defender organizations, the provisions of the Criminal Justice Act apply
in the District of Columbia. The District already [sic] a Public Defender-
Service (title III, Public Law 91-358)."

The House and the Senate both accepted this further amendment of Senator-
Hruska's amendment.

Further, we note that section 210(a) of the D.C. Court Reform Act revises,,
codifies, and enacts the general and permanent laws of the District of Columbia
relating to criminal procedure. That section revises title 23, D.C. Code, and'
provides, in effect, that all criminal prosecutions—except (in most cases) for
prosecutions for violations of all police or municipal ordinances or regulations
and for violation of all penal statutes in the nature of police or municipal
regulations, where the maximum punishment is a fine only, or imprisonment
not exceeding one year, or prosecutions for violations of section 6 of the act of
July 29, 1892 (D.C. Code, section 22-1107), relating to disorderly conduct, and
for violations of section 9 of that act (D.C. Code, section 22-1112), relating to
lewd, indecent, or obscene acts—shall be conducted in the name of the United'
States by the United States attorney for the District of Columbia, or his assist-
ants. In other words, most, if not all, criminal prosecutions formerly brought
by the United States attorney in the name of the United States in the "United
States Branch" of the Court of General Sessions or in the United States District
Court for the District of Columbia will now be brought by the United States
attorney in the name of the United States in the D.C. Superior court. Appli-
cation of the .0JA to these cases in the Superior Court would accomplish the-
stated purpose of the sponsor of subsection (1) of the CJA that CJA coverage
in the District under the 1970 amendments should include those classes of cases
which were covered by the 1964 act prior to the reorganization of the D.C. Court
System.

Moreover, the intent to make applicable the CJA to the 'District of Columbia
courts is obvious from the wording of subsection (1) of the WA. As noted above,
the last sentence of that subsection provides:

"The plan of the District of Columbia shall be approved jointly by the
Judicial Council of the 'District of Columbia Circuit and the District or
Columbia Court of Appeals."

•
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We agree with Judge Greene's interpretation of this sentence that:
"* * * Had it not been the clear congressional intent for the Criminar

Justice Act to apply to the D.C. Court system, there would, of course, have
been no reason whatever for requiring that the Criminal Justice Act plan
for the District of Columbia be approved by the District of Columbia Court of
Appeals, a local court without strictly 'federal' responsibilities."

We agree that the rationale of our former decisions making the CJA—prior
to the 1970 amendments thereto—applicable to the D.C. Court of General Ses-
sions (i.e., the concurrent jurisdiction shared by the local court and the United
States District Court for the District of Columbia and the fact that the choice of
forum was up to the United 'States) no longer applies to the D.C. courts as re-
organized by the D.C. Court Reform Act. However, it is our opinion that except
as to subsection (h) of the CJA relating to public defender systems, subsection
(1) of the CJA, as added by Public Law 91-447, clearly and unequivocally makes
the CJA applicable to prosecutions brought in the D.C. Superior Court and the
D.C. Court of Appeals with regard to those prosecutions brought in the name of
the United States, and we so hold.
As to the application of the CJA to juvenile proceedings, section 3006(a) of

title 18, United States Code, provides, in effect, that the CJA will cover:
"* * * any person financially unable to obtain adequate representation (1)

who is charged with " * juvenile delinquency by the commission of an act,
which if committed by an adult, would be such a felony or misdemeanor
* * * or, (4) for whom the Sixth Amendment to the Constitution requires
the appointment of counsel or for whom, in a case in which he faces loss of
liberty, any Federal law requires the appointment of counsel. * * *"

House Report 91-1546, dated September 30, 1970, states on page 3 that the
purpose of 18 U.S.C. 3006A is to:

"* * * render explicit the coverage [under section 3006(A) (1) I of persons
charged with juvenile delinquency. Within the District of Columbia, children
would also be covered by section [3006A (a) (4) ], insofar as the District of
Columbia Court Reform and Criminal Procedure Act of 1970 (Public Law
91-358, approved July 29, 1970) requires the appointment of counsel for
them in cases in which they face loss of liberty * * *"

In other words, the provisions of 18 U.S.C. 3006A (a ) (1) are applicable in the
District of Columbia, as in all the other CJA covered jurisdictions, to persons
charged with juvenile delinquency by the commission of an act which, if it had
been committed by an adult, would be a felony or misdemeanor (Other than a
petty offense as defined by 18 U.S.C. 1) or with violation of probation covered
by the provisions of the CJA, and the provisions of 18 U.S.C. 3006A ( a) (4) cover
persons charged in juvenile proceedings in the District of Columbia for whom the
Sixth Amendment of the Constitution requires the appointment of counsel, or
for whom, in a case in which the juvenile faces loss of liberty, any Federal law—
including, in particular, the D.C. Court Reform Act—requires the appointment
of counsel.
As to your final question, the Administrative Office of the United States Courts

should handle the administration of, and budgeting for, the CJA program in the
District of Columbia's local courts generally in the same manner as it has in the
past and to the extent possible as it administers and budgets for programs of
the Federal district courts, except, of course, that the administration of, budget-
ing for, and financing of, the District of Columbia Public Defender Service should
be in accordance with sections 306 and 307 of the D.C. Court Reform Act.
Except for the aforementioned, this decision should not be construed to increase
or decrease the responsibilities of the Judicial Conference of the United States
or the Administrative Office of the United States Courts under sections 604,
605, and 610 of title 28, United States Code with respect to the D.C. Superior
Court and the D. C. Court of Appeals.
Copies of this decision are being sent to the Executive Director of the Dis-

trict of Columbia Courts and to the Chief Judge of the Superior Court of the
District of Columbia.

Sincerely yours,
(Signed) R. F. KELLER,
Deputy Comptroller General

of the United States.
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U.S. DEPARTMENT OF JUSTICE,
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION,

Washington, D.C., June 27, 1973.

Hon. HAROLD H. GREENE,
Chief Judge, Superior Court of the District of Columbia,

Washington, D.C.
DEAR JUDGE GREENE : Thank your for your grant proposal to provide for com-

pensation'to court apopinted counsel for indigents in the District of Columbia.

I submitted your grant proposal to the Office of General Counsel, Law Enforce-

ment Assistance Administration, requesting an advisory opinion as to the poten-

tial for use of LEAA funds to support your program. I have been advised that

LEAA may not award funds to replace other sources for court-appointed counsel

in the District of Columbia. Responsibility for the court-appointed counsel pro-

gram has been fixed elsewhere by statute. Funding of the application would be

in direct conflict with the Congressional appropriation process.

I appreciate the effort made by the Superior Court in developing the grant

proposal and regret that I am unable to give favorable consideration to your

proposed project.
Sincerely,

DONALD E. SANTARELLI,
Administrator.

EXECUTIVE OFFICE OF THE PRESIDENT,
OFFICE OF MANAGEMENT AND BUDGET,

Washington, D.C., April 25, 1973.

Hon. GERARD D. REILLY,
Chief Judge, District of Columbia Court of Appeals,
Washington, D.C.
DEAR JUDGE 'REILLY : Thank you for your letter of April 4, 1973, detailing the

situation concerning implementation of the provisions of the Criminal Justice

Act, 18 U.S.C. 3006A, for the District of Columbia. We are sympathetic to the

circumstances the District Court system finds itself in. However, the separation

of the Executive and Judiciary branches in the Federal Government prevents

our taking any action on the budget submission of the Judicial Branch. There-

fore, we cannot propose alteration of amendment to the budget request sub-

mitted by the Administrative Office of the U.S. Courts.
In view of the seriousness of this matter, I have 'asked that members of my

staff work with you, the District of Columbia government and the U.S. Courts

In developing an appropriate solution to this problem.
Sincerely,

ROY L. ASH,
Director.

••••••141.1.

CRIMINAL JUSTICE IN A METROPOLITAN COURT

THE PROCESSING OF SERIOUS CRIMINAL CASES IN THE DISTRICT OF COLUMBIA COURT
OF GENERAL SESSIONS

Procedure for bringing cases to court

When an arrest is made, the police officer presents the facts of the case to
an Assistant in the ,U.S. Attorney's Office. With the Assistant's approval of the
charges noted, the officer turns the papers over to a Deputy U.S. Marshal, who
prepares them for court. They become designated at that time as the complaint
or information,' and are given by the Marshal to the Assistant U.S. Attorney
assigned to the court on that day. Meanwhile, the police officer remains in the
courtroom until the case is called.

Duties of the U.S. branch

(1) Appointment of counsel
When the case is reached on the calendar,' the Marshal calls the defendant

Into court, where he is advised of the charges against him and asked if he has

1 If a felony is charged, a complaint is used; informations are filed in misdemeanor cases.
2 For a description of the way the calendar is drawn and maintained, see App. B, explain-

ing the Marshal's List. For an illustrated description of the steps taken in processing a
misdemeanor case through the court, see App. C.
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a lawyer. Almost invariably the defendant is without counsel, and the court
appoints one, usually from a group of attorneys regularly present in the court-
room awaiting assignment.' The defendant and his attorney then retire to a
small room behind the courtroom where a number of other attorneys and defend-
ants may also be discussing their cases.
The conference is usually over in 3 or 4 minutes, and the defendant returns to

court where, ultimately, his case is recalled. At this point, the case might be
disposed of. The defendant charged with a misdemeanor may plead guilty and
be sentenced, or his case may be continued for later sentencing. Or if the
defendant is charged with a felony, he might waive his right to a preliminary
hearing and be bound over to the grand jury. Usually the cases disposed of at
the first appearance in the manner just mentioned are of three types: those in
which the defense deems it wise to enter an immediate plea in order to take
advantage of a lenient judge in U.S. Branch; those in which the defendant
is anxious to see a hopeless case resolved; and, perhaps most important, those
in which the attorney sees no likelihood of obtaining a fee either now or in
the future.
'Rule 24 of the court requires defense attorneys who receive appointments at

the court to file with the court in each case a statement indicating what fee
was charged the defendant, what fee was paid, or what arrangements were made
for payment. The rule does not except cases in which an indigent defendant paid
no fee. Although this rule has been in effect for several years, it has not been
complied with, and no efforts have been made to secure compliance. The result
is that the court abs no record of whether appointed counsel was in fact "as-
signed" to represent an indigent or "referred" to a client who was able to pay.
There are no announced standards for indigency, and it is open to defense attor-
neys to obtain whatever fees they can, regardless of'the financial status of the
defendant. The only exception is in cases handled by the Legal Aid Agency,
which must, according to law, take only cases of indigent defendants. Frequently
their determination of indigency is accepted without question by the court. There
are some judges, however, who attempt to make their own determinations, based
on the facts presented by the Agency lawyers.

Until recently there has been no reason (aside from the unenforced Rule) for
private attorneys, who handle almost all of the cases, to advise the court of the
financial status of the defendant. In August 1964, however, the Criminal justice
Act was passed.4 That Act may change considerably the situation just described,
and it therefore seems important to describe its impact on the court.

Briefly, the Act provides for compensation of attorneys who represent persons
who cannot afford to hire their own. The Act applies in all criminal cases brought
before a Commissioner or a Federal court. Up to $500 is allowed for felony trials
and $300 for misdemeanors. Pursuant to the Act, the District Court devised a
plan for appointment of counsel which the Judicial Council for the District of
Columbia Circuit revised and approved. The plan stated that when the Court of
General Sessions exercised committing powers in cases cognizable in the District
Court, compensation could be granted as if the proceeding were before a U.S.
Commissioner. Thus it provided for compensation in General 'Sessions Court in
all cases in which financially unable defendants 'were charged with violations of
the U.S. Code or with felonies under the D.C. Code. In the latter, the maximum
felony case compensation applied 'only if the case were actually bound over to the
District Court. If the felony charge were broken to a misdemeanor, the maximum
fee was set at $50.
The plan also provided for the appointment of a Coordinator, who was to be

responsible for administration of the Act in both the District Court and General
Sessions. He was also charged with the duty 'of administering Rule 24 of the Court
of General 'Sessions. From the list of attorneys qualified under the Rule the
Coordinator was to supervise the creation of a panel of attorneys who volunteered
for appointment under the Criminal Justice Act and who agreed to comply with
the rules established in the plan for the District. Before attorneys on the panel
could qualify under the Act, they had to be approved by the Court of General
Sessions and by the District Court. Authorization for payment of attorneys' fees
under the Act had to be obtained from the District Court.
The Coordinator was also charged with the 'responsibility of making initial

determination of financial ability to obtain counsel.

3 Each attorney who registers with the court has his name placed in a card file. The
cards are picked on a more or less rotating basis.

418 U.S.C. 3006A. The effective date of the Act was Aug. 20, 1965.

35-284--74--9
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As of November 1965, a panel of about 125 attorneys had volunteered for

appointment. The panel was approved by the Court of General Sessions and

the District Court. The Coordinator had, as of the end of 1965, investigated

the financial status of some 180 defendants and found 48 qualified under the

Act.
A number of serious practical problems arose soon after the General Ses-

sions plan was made effective. In the first place, there was little explanation

of the requirements of the Act to defense counsel, and the judges appeared to

be somewhat confused about it as well. Second, no staff was provided to assist

the Coordinator with his several tasks: administering Rule 24, determining

financial status in the scores of cases which flood the U.S. Branch each morning,

and coping with the paperwork required for payment under the Act. Other

practical problems which arose seem to stem directly from the fact that the

Criminal Justice Act does not expressly deal with the unique status of the Gen-

eral Sessions Court in the Federal system. Some attorneys have refused to

volunteer under the Act because the plan required them to follow felony cases

to the District Court, a locale entirely unfamiliar to them. In addition, since

the Act provides for greater payment in felony cases than in misdemeanor cases,

there were fears that some attorneys might be less enthusiastic than they had

been about attempting to have felong charges reduced to misdemeanors. Most

important, however, the original interpretation of the Act contained in the plan

approved by the Judicial Council precluded compensation for misdemeanor cases

under the D.C. Code, except in cases in which felony charges have been reduced

to misdemeanors after the initial appearance of the defendant.
In February 1966 the plan's exclusion of D.C. Code misdemeanors from cover-

age under the Act was attacked in United States v. TValker 5 Judge Greene of the

General Sessions Court agreed that these offenses should not be excluded. He held

that while the legislative history of the Act was inconclusive on the coverage of

General 'Sessions cases, it was consistent with the purpose ,of the Act to allow

compensation. The Act, he stated, was intended to benefit all defendants in Fed-

eral cases who could not afford counsel. To exclude defendants in U.,S. Branch

cases—all of whom are charged with offenses against the United States, and are

prosecuted by the United 'States—would not serve the ends sought by Congress

and would, moreover, raise serious constitutional questions. There was, he said, no

rational distinction between defendants charged with misdemeanors under the

U.S. Code, both of which categories are covered). He concluded that denial of the

benefits of the Act to defendants solely on the basis of the court in which they

were to be tried might well constitute denial of equal protection to them.

United States v. Walker is a significant decision which should lead to a sub-

stantial improvement in the quality of justice in the Court of General Sessions.

In addition, it might well make that court unique among lower criminal courts in

the country. In cities where compensation to private counsel is provided at all, it

is almost always limited to felony cases. Extension of such compensation to mis-

demeanor cases demonstrated a recognition 'of their importance in the criminal

process. Moreover, it might well alter radically the quality and composition of

the defense bar which in General Sessions as in similar courts, is one of the

greatest 'problems in the process.°
On June 15, 1966 the Walker opinion was endorsed by the Comptroller General,

whose ruling authorized the Administrative Office of U.S. Courts to make pay-

ments under the Act for U.S. Branch cases.
In July 1966 the judges of the General 'Sessions Court drew up a revised plan,

which has been submitted to the Judicial Council for approval. The proposed

plan has the following main provisions. First, it calls for the creation of a

panel of attorneys who would volunteer for appointment, and gives the judge

sitting in U.S. Branch wide discretion in selecting attorneys from that list.

Second, it calls for the creation of .an alternate list which, if necessary, would

be used to compel attorneys who had practiced in other branches of the court

to represent persons unable to afford counsel. It also establishes a simple

procedure for making appointments, the mechanics of which would be handled

by the Coordinator. Part of the responsibility of the Coordinator would be to

insure against favoritism in appointment. Finally, the plan sets the following

guidelines for compensation: misdemeanor cases, $100; negligent homicide cases
tried by jury, $150; and preliminary hearings in felony cases, $25. The plan

5 No. 363-66, D.C. Ct. Gen. Sess., Feb. 1966.
For further discussion of the impact of the Criminal Justice Act at the court, see p. 124,

infra.
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recognizes that payments might, on the approval of a committee of judges, be
made in individual cases in greater amounts, i.e., up to the maximum allowed
by the Act, but indicates that the stated amounts were adequate for the general
run of cases.

(2) Calendar management—the problem of delay

Dispositions on the defendant's first day in court are fairly common.7 In many
of these cases the disposition process is accelerated by the defense attorney's
request that the case be passed for a short time so that he might take it "down-
stairs" for a hearing in the U.S. Attorney's Office. With the prosecutor's consent
this is almost always allowed, the judge rescheduling the case for later in the day.
This hearing is, as we have noted, primarily for the purpose of plea bargaining.
In cases where no settlement is reached, defense counsel will either request a

continuance to some later date in the U.S. Branch or demand a jury trial.s In the
former situation, the case is reset for about two weeks later. In the latter, because
of the great volume of jury demands, initial delays are invariably from four to
six weeks.

CHAPTER V—DEFENSE SERVICES

The regular bar .

Representation of most defendants in General Sessions Court is conducted
by a relatively small group of private attorneys. Part of this group—about 25
to 35 attorneys—have practices outside of General Sessions Court and appear
there once or twice each month. Another part—perhaps a dozen in all—have
little practice outside the criminal side of the court and appear there every day.
The latter part, Widely known as the "Fifth Street Bar," handle by far the
largest number of cases.
Except in the rare case when a defendant comes to court with an attorney

he has retained, or when steps are taken prior to the court appearance to obtain
assistance from the Legal Aid Agency, he will appear in U.S. Branch without
counsel. When his case is called, the judge will, almost without exception, call
on one of the attorneys present in court to interview him. At the start of the
day, there may be anywhere from 10 to 20 attorneys present.7 Each of them has
filed a card with the court as required by the court's Rule 24 indicating his
willingness to be appointed. The judge goes through the cards on a rotating
basis, and when an attorney's name is called, he goes to the bench where the
Marshal gives him the official papers containing the charges. On these papers
will be the name of the arresting officer, and frequently the attorney will call
out the name of the officer in the courtroom. If, as is usually the case, the
officer is present, the attorney will ask him to step out in the hall to discuss
the charges. Some defense counsel and prosecutors feel that the attorney can
obtain a good deal Of information about the facts of the case in this way. The
police are generally cooperative, and neither they nor the prosecutor's office
object to assisting the defense in the ordinary case. After obtaining whatever
information he can from the police, the attorney,2 holds a brief conference with
the defendant. If the defendant is free on bail (generally after making bail
at the stationhouse), the conference takes place in the hallway outside of the
courtroom. In the typical case, however, the defendant has been detained over-
night and is not permitted to leave the courtroom. Instead, he is taken to a
small room behind the courtroom, where the attorney meets him. With the
large number of appointments made each day, it is common to see six or seven
such conferences going on at once. The physical setting of the conference and
Its subject matter have been described by one attorney as follows:

This room is divided by a partition with glass from the waist up, a
narrow shelf at the middle, and wood down to the floor. The partition is
further divided into small stalls, approximately 18 inches wide. There are
five of these stalls. Upon entering the interview room the lawyer looks for

? During the two-week survey of court business, 336 new cases reached the court. Of
these, 113, or about 30 percent, were disposed of the same day. The manner of disposition
was as follows: felonies bound over to the grand jury, 54 (49.5 percent) ; plea of guilty,
35 (29.5 percent) ; nolled or dismissed for want to prosecution, 22 (19 percent) ; found
not guilty, 2 (2 percent).
8 Of the 336 new cases referred to, 84, or 25 percent, were continued in U.S. Branch,

and in 141 (42 percent), jury trials were demanded. The total percentage of new cases
continued, therefore, was 67 percent.

1 One or two Legal Aid Agency lawyers may also be present.
2 See p. 68, supra.
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-an empty stall to use while interviewing
 his client. On an average day,

he walks sideways to get past the other ges
ticulating attorneys to the single

empty stall; once here he shouts his client's 
name who then emerges from

the back of the bullpen. Squeezing into the 
empty stall, he has to shout

above the babble. Typically, the initial subj
ect for conversation concerns

the financial resources of the accused: Does h
e have any money on his

person; does he have a bank account, employer, 
wife, or mother? The

latter is a particularly fruitful source when all else
 fails. A not uncommon

scene is the lawyer with his arm slithered through the
 small circular hole

in the glass partition, commanding in a harsh tone, 
"Come on, give me the

money." One dollar or ten dollars, nothing is' spar
ed.'

Not all members of the regular defense bar are as 
zealous in their search

for a fee as the ones just described. It appears, 
however, that among those

attorneys who depend almost entirely on fees in crimin
al cases in General

Sessions, the quest for money pervades their contracts with
 their clients. Collec-

tion of a fee is humorously called "Rule 1" of the 
court, and some attorneys

appear to go to great lengths to comply with it. Some 
attorneys are said to

advise defendants in detention that their release will de
pend upon raising a

fee. And the "Rule 1 continuance" is a well-recognized part o
f the defense

practice at the court. The purpose of this continuance is to g
ive the defendant

time to raise his fee. It has also been observed that if the def
endant has money

in his possession at the time of the arrest, the attorney inv
ariably will learn

of it. Apparently the word reaches the courtroom from th
e jail, where the

defendant is searched, and at times the attorneys in court—as w
ell as the

bondsmen there—will know precisely what assets the defendant has.
 One Legal

Aid attorney reports periodic complaints from private attorne
ys that Legal

Aid lawyers are taking cases where the defendant had money in
 his possession

at the time of arrest. This writer observed a bondsman maki
ng a similar com-

plaint to a representative of the Bail Project, who arranged for rel
ease on

recognizance of a defendant with $67 in his pocket, enough to cover the bon
d

premium.
Some observers at the court believe that there is a marked distinction in

the kind of representation a defendant receives when he is able to pay his

attorney and when he is not. In the former case, the attorney will make a vigor-

ous effort to negotiate a favorable disposition and will, if the defendant is to

plead guilty, or is convicted, attempt to maneuver the case before the most

lenient judge and will argue on his behalf at the time of sentencing. A some-

what less vigorous defense is said to be provided in the case of the truly indigent

defendant. Frequently he will be pleaded guilty at the first opportunity. The

issue, because it may affect a large number of defendants in General Sessions

Court cases, deserves further investigation. We were not able to gather sta-

tistical data during our study, primarily because the coat keeps no records

as to which defendants were indigent and which had some resources.'

It is difficult in a report of this kind to assess the quality of representation

provided by a group of 30 or 40 lawyers. Any generalizations are bound to be

inaccurate in specific cases. Certain conclusions, however, do seem justified.

In the first place, it seems fair to say that most defense attorneys in most cases

do not make any efforts to investigate their clients' cases. Frequently they will

not even see their clients between court appearances. Recently a few attorneys

have begun to use the services of the Legal Aid Agency's investigators,5 but

most do not. Second, many attorneys do not prepare for court appearances, in
the sense of familiarizing themselves with the known facts of the case and the
law governing the offense charged. The writer has observed a case where defense
counsel did not know his client's name or the exact charge against him—and
this during a jury trial. Some, however, have obviously researched the law and
have put before the court many facts helpful to the defendant's case. Third,
while the technical competence of many of the attorneys seems to be lower than
in the U.S. District Court, it should be noted that attorneys in regular attendance
at General Sessions Court can, because of their familiarity with the system,
often serve their clients effectively. The finest trial lawyer may miss an oppor-
tunity to aid his client if he does not know that he could ask the court pass

8 Shadoan, "Criminal Justice in the Court of General Sessions," Georgetown Law Center
(1961), pp. 3-4.

4 See p. 69, supra.
5 See 98, infra.
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his case so that a compromise can be worked out in a bargaining session with

the prosecutor.°
The regular defense bar at General Sessions, then, is composed for the most

part of attorneys who, while they spend little time in preparation and display

only infrequently the qualities of expert criminal trial lawyers, perform many

invaluable services for their clients. Moreover, they provide representation for

thousands of defendants who have no representation at all in similar courts

throughout the country. Perhaps as the Criminal Justice Act is implemented

in General Sessions Court cases, these attorneys will lose what one judge has

described as their "predatory" nature, and will provide their clients with better

representation. It is also possible that more attorn6ys will participate in crim-

inal cases at the court. Barring this, or an enormous expansion of the Legal

Aid Agency, it appears that the system will continue to rely upon the kind

of representation these attorneys provide.
There are, however, a few attorneys operating regularly in the court who

do much to hurt the image of the court and of the other members of the bar.
Recently, one judge in fact refused appointment to six or seven attorneys whose
competence or ethical standards were in question. But the court itself has in
the past taken no such action.7 Another judge of the court has established
machinery for reviewing charges made against attorneys, disposing of rela-
tively minor complaints himself and referring others to the grievance committee
of the District Court. But at no time in the past does it appear that much
headway has been made, even in enforcing the court's own rules concerning the
reporting of fees. It may be that the administrators of the Criminal Justice
Act at the court will assist in scrutinizing defense counsel in these matters and
in terms of the quality of representation itself.

Legal Aid Agency
The Legal Aid Agency had two Agency lawyers permanently assigned to Gen-

eral Sessions Court to represent indigents. These lawyers were not, however,
available every day to handle incoming cases.s The Agency has felt that its
attorneys could not do an adequate job if they had a caseload of 40 or 50 defend-
ants. At General Sessions such a caseload is built up in no time at all. More-
over, they frequently raise complex legal problems and demanejury trials. These
matters require a good deal more time than is usually taken to dispose of cases
at General Sessions Court. Thus, when the attorneys acquire a caseload of 10
or 12 cases, they no longer appear.
To give an idea of the quantity of work handled by the Legal Aid Agency at

General Sessions Court, assignments for a one-month period were sampled. In
715 eases in which the names of the attorneys are noted in the court records,
Legal Aid Agency attorneys were assigned in 32 cases, or about 3 percent. This
rate appears to be above normal. In fiscal 1965, the Agency was assigned in 139
eases in General Sessions Court, little more than one percent of the total. Only
67 were misdemeanor cases, and only 26 of these went to trial.
The quality of Legal Aid representation appears as a general rule to be better

than that provided by the regular bar. Trials, and especially jury trials, are
better prepared, better presented, and better argued. The Agency lawyers work
hard for their clients and do a creditable job for them in bargaining as well as
in court; the experienced Agency attorney will use the informal processes of the
court to the same advantage as do others.
With the advent of the Criminal Justice Act, the Agency has made more

attorneys available in General Sessions Court. Moreover, the Agency is sensitive
to the need for permanent attorneys to handle misdemeanor cases. Current
plans are to assign, on a rotating basis, one attorney, and perhaps two, to the
court exclusively for misdemeanor cases. Several others would appear regu-
larly to handle felony cases. Even this increase will not allow representation
in a large percentage of cases by the Agency. If the Agency were to assume a

6 Some experienced defendants at court apparently recognize .this. Recently, in an effort
to improve the quality of representation at General Sessions, a judge appointed two very
prominent members of the bar, neither possessed of a working acquaintance with the crimi-
nal process at the court, to defend two indigents there. In both cases the defendants
refused the appointments and asked instead to be represented by one of the regulars, in
whose hands they apparently felt safer.
7 Several regulars have long drunk records and appear for assignment only between terms

at the drunk farm (Occoquan) or the mental hospital, St. Elizabeth's. Not all of these
have attained sobriety at the time of their appearance in court. One judge, in fact, put an
attorney in the "tank" to sober up but subsequently appointed him to a case that same day.

See District of Columbia Legal Aid Agency, Sixth Annual Report, 1966, p. 22ff.
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major role in defense work at the court, a much greater number
 of attorneys

would be required. While efforts are currently under way to expand the Age
ncy

operation in General Sessions Court,9 there are some who have felt 
that the

Agency's mission should not be to take a much larger role in defense 
work,

but rather to improve the quality of representation at the court by 
setting

an example for others to follow and by providing legal and technical a
ssistance

for the expanding number of attorneys who would appear. In the two y
ears

since the Agency began operations at the court, it concedes that there has been

little progress toward this goal.
Officials of the Agency feel that whatever the number of its attorneys appear-

ing there, it is important that they be permitted to alternate between General

Sessions and District Court. Agency attorneys point out that while the quality

of the proceedings in the two courts is often the same, it is substantially lower

in General Sessions when Agency attorneys must appear before certain judges

who frequently sit in criminal cases. Extended periods of time before such

judges, they feel, tend to cause a lack of precision in the approach of their

attorneys to cases. Arguments on technical points of law and on evidentiary

matters, for example, are seldom engaged in. Moving Agency attorneys in and

out of General Sessions tends to keep them sharp.

Judge GREENE. Since that time, the Criminal Justice Act has fully
applied to the District of Columbia courts as it has to Federal courts
throughout the country, until sometime about a year and a half ago,
I guess it was, when the Judicial Conference of the United States
passed a resolution stating that it would no longer be responsible for
the District of Columbia courts and would no longer request moneys
to compensate attorneys representing indigent defendants in the
District of Columbia courts.
May I say the reasoning essentially was that because of court reorga-

nization, the District of Columbia courts had become more akin to
State courts mad therefore this was a District of Columbia matter
rather than a matter for the Federal judiciary.
The administrative office of the U.S. courts again requested an inde-

pendent opinion of the GAO as to whether its reasoning in that regard
was correct.

COMPTROLLER GENERAL'S OPINION

The Comptroller General again ruled that the act applied to the
District of Columbia, and ruled specifically, if I may just read per-
haps one sentence from the decision of the Comptroller General, Mr.
Chairman—that is a decision of May 26, 1972—there the Comptroller
General ruled: "That the administrative officer of the U.S. courts
should handle the administration of and budgeting for the CJ pro-
gram in the District of Columbia local courts generally in the same
manner as it has in the past, and to the extent possible as it admin-
isters and budgets the programs for the Federal district courts," ex-
cept for the public defender service. Notwithstanding that ruling of
the Comptroller General, the administrative office of the U.S. court,
has determined that it was bound by the ruling of the Judicial Con-
ference of the United States and refused to include funds for the
District of Columbia courts in its general appropriation request to
the Congress.
By that time there was no request for these funds in the D.C. budget,

simply because the Mayor and the courts had relied on the Comp-
troller General's decision and had assumed that the Judicial Con-
ference would follow the Comptroller General's decision and therefore

9 See p. 124, Infra.
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there would be no need for including those funds in the D.C. budget.
The result was that the District had not included the request for the

funds, and since the administrative office of the U.S. courts refused
to include a request for those funds, no request for funds was pending
before the Congress.

OTHER FUNDING EFFORTS

We made a great many efforts, which are detailed in the appendix
to my statement, to get someone to change his position. We even sub-
mitted a request of our own which went to the Office of Management
and Budget. We made a request to the Law Enforcement Assistance
Administration to see if they could provide interim funding. But all
of that turned out to be futile. The Law Enforcement Assistance Ad-
ministration ruled that they could not fund the program that was
otherwise subjected to be funded through Congressional appropria-
tions.
Mr. Ash of the Office of Management and Budget expressed his

sympathy but said he could not amend the budget of the Federal
judiciary.

NONPAID COUNSEL

The fact was that up until a week ago there was simply no source
of funding at all. At that point the superior court intitiated a pro-
gram of providing free counsel for defendants in the D.C. courts as
of July 1 on the assumption that if there are no funds available we
were dutybound to do everything we can or could to try to make the
system work and not have a breakdown completely.
I say "breakdown completely" advisedly because it seems clear to

me, as it seems clear to the rest of our judges, that if we cannot pro-
vide counsel for indigent defendants we are not permitted under the
Constitution as interpreted by the Supreme Court to try those per-
sons at all. Since the public defender is not equipped to handle more
than about 25 to 30 percent of the indigent defendants, the remainder,
if no counsel is available for them, would simply have to be in a state
of limbo. They could not be tried.

Ultimately I suppose they might have to be released notwithstand-
ing that changes against them were outstanding. That, in brief, is
the history of this controversy. Of course, the continuing resolution
apparently is being adopted, subject to whatever other problems may
exist, and that would permit us to function until the 1974 budget is
approved, whenever that will be. The month of September has been
mentioned. I am not sure that September is the time. This committee
is better equipped to know that than I.
Whenever the 1974 budget is approved, the continuing resolution

obviously expires, and if the 1974 budget does not include any funds,
we will then be right back to where we were a week ago, namely, that
we would have no counsel for the indigent defendants unless a free
program, a program of attorneys who would get no compensation,
could be made to work, which I consider doubtful, together with the
leaders of the bar.
- We will not be able to try and convict or acquit about two-thirds
of the defendants who are brought to the courts by the police and by
the prosecutor.
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The CHAIRMAN. Thank you very much, Judge.
Judge Kelly, do you have any supplemental remarks to make?
Judge KELLY. No, I do not, sir.

UNEXPENDED FUNDS

The CHAIRMAN. How much money is returned to the Federal Treas-
ury at the end of a fiscal year unobligated?,-
Judge GREENE. I am informed that there are no unexpended funds.

There are no funds left in the fund that is earmarked for juror fees.
A possibility exists that from all the sources combined that exist in
the court that something in the neighborhood of $200,000 may be left
over at the end of the fiscal year, but I would think that figure is high,
too, because I remember less than a week ago the problem came up
of someone making a trip and I was told that $105 for the trip was
not available. I do not believe there are any unexpended funds.
The CHAIRMAN. What would be required either administratively

to utilize these funds for the program for this indigent defendant
program?
Judge GREENE. Are you talking about the $10 million?
The CHAIRMAN. Any unexpended funds.
Judge GREENE. Of course, first we would have to know whether

the District has unexpended funds in the amount of approximately
$2 million available. Assuming that those funds are available two
things would be required, as I see it: No. 1, the Appropriations Com-
mittees of the Senate and the House would have to permit realloca-
tion or reprograming of those funds because they are in excess of
$25,000. No. 2, there probably would have to be substantive legis-
lation to permit these funds to be expended for Criminal Justice Act
purposes. Because as I read the statute, at the moment the legislative
authority for the expenditure of funds for the representation of
indigents lies within the Criminal Justice Act, which is an act admin-
istered by the Federal judiciary rather than the District of Columbia.
The CHAIRMAN. The gentleman from Maryland, Mr. Gude.
Mr. GU-DE. I have no questions.
The CHAIRMAN. Mr. Fauntroy.

NONPAID COUNSEL

Mr. FAUNTROY. I simply have one question, Judge Greene, in your
testimony that really a volunteer program to handle '300 defendants
per week is administratively impossible.
Judge GREENE. My original statement, for which I substituted that

particular phrase, I said in there it was administratively impossible.
I think that is perhaps too strong a statement.
The statement I would like to substitute is that it is probably likely

it will be impossible to administer. I cannot say that it is adminis-
tratively impossible because we have not tried it. and we don't know.
I would not give up hope that it could be made to work since the
alternative is so grim.
The problem with administering a program of that kind is that we

need 54 lawyers per day. most of them at least—the vast majority—
totally unfamiliar with either criminal processes or criminal law, or
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indeed where the courthouse is located, and all of them having civil
practices of their own to which they must attend.
The logistical problem of getting 54 antitrust lawyers or patent

lawyers, or whatnot, down to the courthouse every day in time for
the arraignment and bond setting and preliminary hearings and so
on and have them stay there whatever hours may be required I think
would be almost impossible. But I do not want to say it is impossible
because I feel we have the court system and the bar have an obligation
to exhaust every possibility before we throw up our hands and say
that two-thirds of the criminals in the District will be turned loose
because they cannot be tried.
Before we do that I feel we have an obligation to make every effort

and this would be a last ditch effort.
Mr. FAUNTROY. It is true that assuming what you feel is probably

impossible does in fact prove to be impossible that the alternatives are
frightening, namely, simply not being able to try, although it might
relieve the problem at Lorton.
Judge GREENE. Yes; it might relieve the problem at Lorton. It

might somewhat aggregate the problem in the District of Columbia.
Mr. FAUNTROY. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Taylor.

PUBLIC DEFENDER SYSTEM

Mr. TAYLOR. Mr. Chairman, am I to understand, Judge, that in your
opinion the public defender system can only handle 25 to 30 percent
of the cases?
Judge GREENE. The public defender is limited by statute to handling

60 percent of the cases. The staff which the public defender has en-
ables him to handle only about 25 to 30 percent of the cases.
Mr. FAUNTROY. That is all, Mr. 'Chairman.
The CHAIRMAN. The gentleman from California, Mr. Rees.
Mr. REES. Thank you very much, Mr. 'Chairman.

FINANCING THE LOCAL COURTS

What part of the court system is funded directly by the D.C.
budget? You have two functions. I am just trying to equate your
court function with a court function in Los Angeles, Calif., where
we have a superior court, a municipal court, and a Federal court on
top of that. The Federal court deals strictly with Federal matters
and the breaking of Federal law.
The superior and municipal courts deal specifically with 'State law

and municipal matters. The Federal court is financed 100 percent
through the Federal budget; the local courts through the local budget.
Do you have any comparable breakdown in the District of Columbia?
Has the function been analyzed in specific areas or is it all lumped
together?
Judge GREENE. Prior to court reorganization we had a mixed system

where the Federal courts handled local matters as well as Federal
matters, generally of the more aggravated variety of criminal cases
and higher level of damages in civil cases and the court of general
sessions handled mostly local matters and the court of first juris-
diction would do.
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When the courts'were organized in 1970 that pattern was changed.
We now have a system as it would be in California or anywhere else
namely, that the Federal court handles only Federal matters and the
superior court handles all local matters. We do not have a two-tier or
three-tier local system as in some States. We have only one local
trial court which handles everything from traffic and small claims
matters on up to the most serious felonies, murder, rape, and so on.
As of August 1, that will include unlimited civil jurisdiction and

everything else. The answer is that the superior court handles all
local matters, civil, criminal, juvenile, family, everything else, and
it is financed in full by the District of Columbia budget.
Mr. REES. The superior court has one appeals court.
Judge GREENE. Yes. That appeals court similarly is the only appeals

court in the District and the only appeal from there is to the Supreme
Court of the United States.
Mr. BEES. The Federal court function is handled by a fully financed

Federal court.
Judge GREENE. That is correct.
Mr. BEES. The criminal justice funds for the defense of indigents

would then go the Federal function court just as it would in every
other Federal court throughout the country.

FEDERAL CRIMINAL JUSTICE ACT

Judge GREENE. No, not entirely. The Criminal Justice Act applies
both to the Federal court as it does to the Superior Court the reason
for that being, of course, the relatively unique statute of the District
of Columbia with its Federal interest. The cases in the Superior Court,
although it is a local court, are prosecuted by the United States. They
are prosecuted by the U.S. attorney who is under the Department of
Justice, and therefore is a Federal official. For that reason both the
Congress and the Comptroller General have recognized that the Crimi-
nal Justice Act would apply fully to the District of Columbia courts
as to the Federal court itself.
If I may, Congressman Rees, just to point this up, in 1970, I be-

lieve—on October 14, 1970—Congress amended the Criminal Justice
Act, and at that time a new subsection, (1) was added to title XVIII
of the United States Code, section 3006(a) subsection (1) reads as
follows:
The provisions of this Act other than subsection (h) of Section 1—which deals

with public defender—shall be applicable in the District of Columbia. The plan
of the District of Columbia shall be approved jointly by the Judicial Council of
the District of Columbia Circuit and the District of Columbia Court of Appeals.

It is quite clear from the legislative history, from the remarks of
Senator Hruska and others that was meant to perpetuate the previous
system, namely, that the Criminal Justice Act was to continue to the
District of Columbia courts.
Mr. REES. I read Senator Hruska's amendment and I read the

opinion by the Attorney General and I also read the language in the
Appropriations Act, and the decisions of the Appropriations Commit-
tee. My question was: In the Federal function court in the District of
Columbia there are no restrictions on their funds, but the restrictions
or on the funds in your court on matters dealing with local jurisdiction.
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Judge GREENE. That is correct. The Federal District Court con-
tinues to participate in the Criminal Justice Act program. We do not
participate, as I see it, notwithstanding the clear mandate of positive
substantive law simply because the Appropriations Committees thus
far have not appropriated funds.

APPROPRIATIONS COMMITTEES

Mr. BEES. The language of the Appropriations Committee says:
The committee does not concur in the Comptroller General position that funds

for this purpose should be included in the budget of the Federal Judiciary but
it is believed these payments should be made out of funds appropriated to the
D. C. Government and their estimates should be subject to the review and ap-
proval of the District of Columbia Appropriations Committees. The local courts
should defend their own budget estimates and should assume for the responsi-
bility for the administration and control of the funds appropriated.

In light of that language in the appropriations bill for the fiscal
year ending this week, did you make a presentation before the Ap-
propriations Subcommittee for the District for the funds to defend
indigents?
Judge GREENE. Yes, we did. Chief Justice Reilly of the District of

Columbia Court of Appeals and I both made a representation before
the Senate Committee on Appropriations for the District of Columbia
and the House Committee. We also wrote letters to the chairman of the
two Appropriations Committees, and the chairman of the two sub-
committees—of the four subcommittees—the District of Columbia
Subcommittee and the Federal Judiciary Subcommittees—saying in-
asmuch as it was clear substantively that these funds ought to be made
available to indigents appearing in District of Columbia courts, and
everyone agrees they ought to be made available—the Chief Justice
agrees, the Mayor agrees, the Comptroller General agrees, everyone
agrees, the only problem it appears is in whose budget should it be
placed.
So we suggested to the various appropriations committees that inas-

much as others could not agree in which this budget should appear,
this was a matter for Congress to resolve.
We have taken no position as to which budget it should come in, but

our concern obviously is that the program be funded in some way.
Mr. BEES. Was there any statement made by the District of Colum-

bia Appropriations Subcommittees of either the Senate or the House
on your request for approximately $2.2 million?
Judge GREENE. The House Subcommittee report has a statement in

it. I do not have the exact language in mind, but it is approximately
along the lines that inasmuch as the various agencies who are supposed
to request the funds cannot get together and cannot decide how they
should be requested and from whom they should be requested, the com-
mittee was not going to authorize the funds.
Mr. BEES. You stated that all the agencies were together and they

did testify before the District of Columbus Appropriations Subcom-
mittee in both Houses.
Judge GREENE. They are together in principle, Congressman Rees,

except that the Chief Justice of the United States and the Judicial
Conference say that this is a matter for the District of Columbia.



134

The Mayor has stated that it is not a matter for the District of
Columbia because of the language in the statute just quoted and besides
it was too late for him to include it in the statute. There is also the
problem of the District of Columbia Appropriations Committee who
may not approve any such request at such a late date. So while every-
one agrees in principle this should be done, we are between the cracks
as to the two factions both stating, yes, it should be done by the other
party.
Mr. BEES. What if immediately after the 1973 budget was passed

with the restrictive language all of you had agreed and asked for
$2.259 million in the District of Columbia budget and gone to the
District of Columbia budget subcommittees in both Houses, as a uni-
fied group—the city and the Judicial 'Conference—do you think that
you would have gotten the $2.259 million?
Judge GREENE. I do not know, Congressman Rees. In the first place 

ithe restrictive language was not put n until quite late, or until Octo-
ber. I may have the date slightly wrong—October or November. At
that time the only thing that was put into the bill was a $1 million
ceiling on expenditures for the District of Columbia courts.
The appropriation bill never said that the District of Columbia

courts were to be excluded from the 'Criminal Justice Act. But we
did, to make sure that this was not so initiate efforts to have the Comp-
troller General make a ruling as to where the funds should come from.
The Comptroller General said the funds should come from the Fed-

eral Judiciary.
It would have been foolish of us in light of that determination to

try to pursue some other route.
Mr. BEES. The language of the appropriations bill for the fiscal year

1973 says:
Provided that none of the funds contained in this title shall be available for the

compensation, reimbursement of expenses of attorneys appointed by judges of
the District of Columbia Court of Appeals or by judges of the Superior Court of
the District of Columbia.

Doesn't that certainly have jurisdiction over what the Comptroller
General might say or anybody else?
This is restrictive language in an appropriation bill.
Judge GREENE. Congressman Rees, that was not the language that

was finally included in the bill. The Senate disagreed with that posi-
tion and a compromise position was adopted and the ultimate bill
simply had a $1 million ceiling on expenditures in the District of
Columbia courts. That language was not contained in the bill as it
ultimately passed the Congress.
Mr. BEES. Judge, part of my feeling is that there should have been

a greater effort in October and November of last year when the Dis-
trict of Columbia budget was made up. I think the language in the
report which I read to you is very strong language. I might not agree
with it but I am not on the Appropriations Committee. There should
have been some type of unified front to pick that money up through
the District of 'Columbia Budget and Appropriations Committee.
Now we find ourselves 3 days away from the beginning of the next
fiscal year, and again all our committee can do is to authorize—we
cannot appropriate—and so now we have the situation of where do
you pick up $2.259 million and the only place to pick up $2.259 mil-
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lion is for this conimittee to pass a tax bill to pick up that money. I
don't see any other way. We certainly cannot tell the Appropriations
Committee what to do.
Judge GREENE. Congressman, I must respectfully differ with the

suggestion that a sufficient effort was not made. The chronology
attached to my statement shows that dozens and dozens and dozens
of meetings and efforts were made to iron this situation out. We
finally came to the conclusion that because of the language in the
Criminal Justice Act itself, and because of the decision of the Comp-
troller General, the chances of having the program funded were better
by a request through the Federal judiciary budget than the District
of Columbia budget, one reason being that there is no, as yet, sub-
stantive legislative authorization.
I suggest, Congressman, if we had gone before Senator Bayh or

Congressman Natcher's committe and asked for the $2.2 million in
the absence of legislative authorization, and, in the face of the Comp-
troller General's decision we would have been laughed out of that
committee. We felt after long discussions and thorough consideration
that the most prudent course would be to follow the statute and follow
the interpretation of the Comptroller General.
There is no reason whatever to believe, and there is every reason

to disbelieve, that an effort to ask for those funds from the District
of Columbia Appropriations Committee would have been more
successful.
Mr. REES. I think your confidence is several steps removed from

reality. I am in complete sympathy with the judge. I am also a
Congressman somewhat familiar with the legislative process of the
Congress of the United States. It seems to me, if there was total
agreement, and if you had gone to Mr. Natcher and Senator Bayh's
subcommittees, and told them of the restrictive language in the report
of Mr. Rooney's subcommittee and also the subsequent action of the
Judicial Conference in not asking for money for the District of
Columbia you might have been given money to make sure that indi-
gents can be adequately defended.
Judge GREENE. We made that request in spite of the fact that we

felt that the statute required the expenditure to be made through the
Federal judiciary budget. Nevertheless, we made that request of the
District of Columbia submcommittees and we were turned down. We
made the request orally in defense of our budget.
Chief Judge Reilly wrote a letter directly to the various committee

chairmen, including Chairman Mahon of the full Appropriations
Committee to ask assistance in trying to work it out. We did just what
you suggested we do, although we always felt in view of the fact
that legislative authorization existed and the Comptroller General's
decision existed, it would be probably easier to obtain the money in
this manner.
The Mayor was very accommodating in agreeing that the city would

pick up this money as of fiscal year 1975. It was our feeling that in
view of that it would not be asking too much of the Federal judiciary
to continue this program, which they had carried for 6 or years for
1, more year until the District could make its own arrangements.
That was our reasoning. But as I say, Congressman Rees, although

we felt that the best avenue was through the Federal judiciary budget
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and the most feasible avenue, we nevertheless asked the District of
Columbia committees as well out of an abundance of caution.
Mr. REES. Didn't you state that the report of the District of Colum-

bia Subcommittee stated that there was disagreement and until that
disagreement was ironed out they were not going to act.
Judge GREENE. That is what the committee said. There still is dis-

agreement. The Mayor has indicated he sees no way of supporting
a request for the funds for 1974, and the Judicial Conference still says
that they have no way of asking for the money at all after fiscal year
1973 runs out. In spite of dozens of efforts, the bar has been most
helpful, a special committee headed by Senator Tydings was appointed
to contact members of the Appropriations Committee, Mr. Duncan,
the president of the bar contacted innumerable Congressmen and Sen-
ators on both Appropriations Committees in both Houses in order to
get them to resolve this. They were simply unsuccessful.
Mr. REES. I suspect if you had come to this committee—I remember

hearing about the problem when you came up heer several months ago
at the beginning of the session—for an authorizing bill you would
have gotten it out right away, which would have helped you in any
appropriations process. Let me ask you: What are your plans? Fiscal
1974 wll have to be solved one way or the other. I suspect that the
only way this committee can act is to pass an authorization and to tie
in some source of revenue. This seems about the only way we can act in
this type of situation. It is analogous to the police, fire salary raises of
last year.

PLAN FOR 1975

What do you plan for fiscal 1975?
Will there be some agreement?
Judge GREENE. The Mayor has agreed that he would submit as part,

of his appropriation request for 1975 a request for payment for attor-
neys in the District of Columbia courts, and that is fine and that is
agreeable.
He may also require authorizing legislation conceivably but I think

there is enough time to do that.
May I make just one comment on your previous statement about

this committee passing authorization legislation. I obviously am not
an expert on congressional procedures, put it might be appropriate
perhaps to undertake to determine whether the two Appropriations
Subcommittees, that is in the Senate and the House that deal with
District of Columbia affairs, will and would then on the basis of such
authorizing legislation, provide the appropriations.

AUTHORITY FOR APPROPRIATIONS

I think it would be a disaster if this legislation were introduced and
were ultimately passed and then it turned out that the Appropriations
Committee would not appropriate the funds, because then we would be
worse off than we are now.
Mr. REES. That happens every day around here.
Judge GREENE. It does not happen to me every day.
Mr. FAUNTROY. If the gentleman will yield, the gentleman from

California undertook a significant effort this year to put together an
omnibus authorization which passed on the floor of the House and
which now must be acted upon in the Senate.
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The 1974 fiscal concerns notwithstanding, I wonder what might be
done by you and all of us to have that authorization included in the
omnibus bill which passed.
Mr. REES. The problem is that the omnibus bill, which was requested

by the District authorizing appropriation, was a perfect vehicle for
your authorization. It has already passed the House. I do not know if
the Senate has taken any action. But they would have to put that
authorization in their bill for it to be before us in a conference
committee.
I suspect the only thing that can be done in terms of a very quick

authorization, and this would be a continuing authorization, as reau-
thorized by the Mayor and City Council and not Congress, is to have
the equivalent committee in the Senate when they are working on the
like bill, include this, and then it would be before us in the conference
committee and we might be of help.
Mr. FAUNTROY. I was suggesting that might be something we ought

to pursue now, beginning this afternoon. I just wonder what your reac-
tion to your undertaking that as a continuing effort would be.
Judge GREENE. That would be very helpful, but the emergency is the

1974 appropriation.
The sooner the 1975 problem and thereafter is settled the better.
Mr. FAUNTROY. The authorization would be there if we can catch the

Senate action on the House passed bill before tomorrow.
Mr. REES. The only thing lacking is $2,259,000.
The CHAIRMAN. The time of the gentleman has expired.
The gentleman from New York, Mr. Smith.
Mr. SMITH. Judge Greene, thank you for your testimony.

FUNDS REQUIRED

I take it the amount we are talking about is about $2,259,000.
Judge GREENE. That is correct.
Mr. SMITH. For the fiscal year 1974.
Judge GREENE. That is correct.
Mr. SMITH. The amount for fiscal 1973 was $1,400,000.
Judge GREENE. That .is correct.
The difference is accountable by the fact that in the interim two

things happened. No. 1, the Superior Court was given additional
jurisdiction. The more serious felonies were transferred from the U.S.
District Court to the Superior Court. In the interim those trials are
longer and more complicated and require more fees. The Criminal
Justice Act hourly rate was increased from $15 for out of court time
to $20 for time in court to $20 and $30 respectively for the country as a
whole.
Those two things combined account for the difference.

REFUNDING TO JUSTICE DEPARTMENT

Mr. SMITH. Judge Greene, in order that we might have a complete
story, is it correct that although the U.S. Attorneys prosecute crim-
inal cases in the superior court and appeals in the District of Colum-
bia Court of Appeals, the District in each year repays to the Depart-
ment of Justice the expense of the Department in prosecuting in the
amount of about $10 million, I think.
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Judge GREENE. That is right. It is slightly in excess of $10 million.
As a matter of fact, the provision in the law is that the District

of Columbia must pay 75 percent of the cost of operating the U.S.
Attorney and the U.S. Marshal's Office which comes to $10,175,000.
Mr. SMITH. That is 75 percent of the cost which is allocated to the

superior court in the District of Columbia Court of Appeals.
Judge 'GREENE. No. My understanding is that is the entire cost of

the U.S. Attorney and U.S. Marshal in servicing both the Federal
court and the superior court in the District of Columbia.
Mr. SMITH. Thank you very much.
The CHAIRMAN. Mr. Hogan.
Mr. HOGAN. Chief Judge Greene, following up on Congressmen

Rees' statement, I assume that a local Criminal Justice Act with some
tax or revenue raising provision contained in that would resolve the
issue for the District of Columbia.
Judge 'GREENE. Would resolve the issue if the appropriations are

forthcoming pursuant to the act.
Mr. HOGAN. That is the problem that would ensue whether it were

included in a technical amendment covering the authorization or
whether you had the local Criminal Justice Act in and of itself.
Judge GREENE. That is right.
Mr. HOGAN. If you had a local Criminal Justice Act passed by this

committee that would set up a local criminal justice system with some
revenue raising provisions in it, I assume that by and large that could
resolve the problem.
Judge GREENE. Yes.
Mr. HOGAN. Thank you, Mr. Chairman.
The CHAIRMAN. The gentleman from Kentucky, Mr. Mazzoli.
Mr. MAZZOLL Thank you, Mr. Chairman.

INDIGENCY DETERMINATION

Judge, how does the District or do your courts judge the indigency
on the part of a prospective client?
Judge GREENE. Indigency is basically determined by a unit in the

public defender's office. They interview the defendants when they first
come in the cell block of the court and the public defender or some
of their people try to determine their jobs, income, property and so
on. On the basis of standards which I cannot recall at the moment
they make a determination or at least make a recommendation to the
judge as to whether or not the defendant is indigent.
Mr. MAZZOLL First, I would like, if you can supply to me, and prob-

ably to the committee the basis upon which indigency is established
and the criteria. I think it would help me to decide really what sort
of problem we have here.
You mentioned that the public defender, which I now find out does

the preliminary investigations and the screening, is not big enough to
take care of the final activities on behalf of those adjudged to be
indigent, and therefore clients.
It would help me a great deal to determine the extent of our prob-

lem to have this information.
Judge GREENE. We certainly can supply that. I might say that some-

one from the public defender's office is here scheduled to be a witness
and may have it.

1
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Mr. MAZZOLL You say that the judges receive a recommendation.
Is it a pro forma acceptance of their recommendation? You do not

make any separate investigation?
Judge GREENE. That is right.
Mr. MAZZOLL Would you say how many would be before you that

would be classified as those under the CJA ?
Judge GREENE. Again I would have to guess. I would say that in-

digents would probably be in the neighborhood of 90 percent of the
defendants appearing before us.
Mr. MAZZOLL Ninety percent of all criminal defendants are in the

category of indigent.
Judge GREENE. As I say, I am not positive but that is an impres-

sion I have. I could certainly supply the exact figures.
Mr. MAZZOLL May I ask you to do that?
[The information requested was not received in time to be included

in the record.]
Mr. MAZZOLL Also, to perhaps clear me up, I thought the District

of Columbia was one of the highest earning areas in the entire coun-
try. Probably they had the highest per capita income of any State
or city or district of plantation in the whole country. How does that
figure in with 90 percent of the people who appear before the bar
would be indigent? Is that a possibility?
Judge GREENE. Criminals are not among the high income groups.
Mr. MAZZOLL They are not average for the community. Is there

that much distortion in the figures?

FEES PAID ATTORNEYS

Judge GREENE. Apparently. As I say, all we can do is to try to deter-
mine on the basis of whatever objective criteria can be developed who
is not indigent.
If I may I would elaborate somewhat on the point that you touched

and that is how does the District compare with other jurisdictions
throughout the United States on this Criminal Justice Act problem?
There has been some talk about many defendants being given pre-

counsel, and large fees being paid. The average payment for district
courts throughout the United States under the Criminal Justice Act
was $271 per attorney.
The average payment in the 'Superior Court for the District of

Columbia was $126 per attorney, less than half of what is being paid
to attorneys in the Federal district courts throughout the country. I
might also say on the same subject that the numbers of persons who
are involved here we are talking about 12,405 indigents who would
be represented in the District of Columbia in the Superior Court.
There were 51,435 indigent defendants who were represented in

Federal district courts throughout the United States. The District of
Columbia represented 24 percent of all persons prosecuted by the
United States in the United States, although the payments to the
District of Columbia Courts, lawyers appointed, amounted to only
9 percent. We had 24 percent of the defendants and only 9 percent of
the payments. So any implication or understanding that in the Dis-
trict of 'Columbia vast sums of money are being paid out, more so
than elsewhere, is totally in error.
Mr. MAZZOLL 'I thank you, Judge.

35-284-74 10
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If a great many people are judged to be indigent in this District
who would not be judged to be indigent in other States, we have one
distortion. Also as I recall my days of practicing 'the law we are
much awed and concerned about coming into the Federal district
court than we were by going into what we called our circuit courts
in Kentucky. There is a difference of degree. And that possibly might
account for the difference in payment to lawyers.
Let me follow on one last thing and I yield to the Chairman and

thank him for his time.

JURISDICTION DISPUTE

First, I think we have here a judicial dispute. I think there was a
certain degree of Everybody sitting on top of their pride, if you
will, and that prohibited or prevented or inhibited some agreement
being made long before now. This is really the twelfth hour and I
think it is probably late to come in and make these adjustments.
The last thing is that we are talking about $2 million, if I under-

stand the figures, which of a District budget of $1 billion is one-
fifth of 1 percent of the money. It occurs to me if this is a good
program, in fact, with good results from it that fulfills a need that
there would seem to be some money somewhere, even if by loan or
by grant or by something, that could fund the program. I thank the
Chairman.
Judge GREENE. I agree with you 100 percent. It is absurd that in

regard to a $2 million item as far as the budget of the United States
or even the budget of the District of Columbia is concerned is an
infinitesimal amount we are here faced with the possibility that our
criminal justice system and our criminal court system will for all
intents and purposes shut down. That cannot be. There must be some
solution to it.
The CHAIRMAN. The gentleman from New York, Mr. Rangel.
Mr. RANGEL. Thank you, Mr. Chairman. It is good to see you again,

Judge Greene. Your voice has been heard in connection with the
problem. It is my understanding that this is the first legislative forum
in which your problem has been expressed.
I know you appeared before the Crime Committee which has no

authorization jurisdiction. But have you appeared before congres-
sional committees before?
Judge GREENE. We did. Chief Judge Reilly and I did bring this

matter to the attention of the Senate Committee on Appropriations
on the District of Columbia, Senator Bayh's committee and to the
attention of Mr. Natcher's committee, the equivalent House com-
mittee. We testified to some degree, as much as was possible, on this
issue, yes, sir.
Mr. RANGEL. What was their response?

AUTHORITY REQUIRED

Judge GREENE. Their response in essence was that since no budget-
ary request from the District of Columbia was before them and in-
asmuch as the statute appeared—the substantive legislation—appeared
to point elsewhere, namely, to the Federal Judiciary, they didn't feel
they should do anything.
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Mr. RANGEL. It has been suggested by Congressman Fauntroy and
others that you immediately return to the Senate counterpart of the
District of Columbia Committee. But you have been there and you
have not received any additional tools since the last time you ap-
peared, have you?
Judge GREENE. No; we have been everywhere and we have not re-

ceived the funds. All we have received from everyone is the assurance
that they understand the significance of this problem, they feel it is
very important, it must be continued, it is inconceivable that it should
not be continued but for one reason or another it was not their par-
ticular province. To some extent the problem lies in the separation of
powers. We wrote to the Office of Management and Budget, Mr. Roy
Ash, and asked them if they could adjust this difference between two
Government agencies, as it were, the Judicial Conference of the United
States and the District of Columbia, but his office replied that inas-
much as the Federal Judiciary is independent, it was not like some
other Government department, they could not mediate or arbitrate
this dispute and they were powerless to act.
It is one of those strange situations where everyone is powerless

to do anything. The only body that I can see that has the authority
and the power to do something is the Congress. It seems to me that
is where the decision ought to be made.
Mr. RANGEL. I can assure you that the members of this committee and

the Chair will be assisting you and working with you when and if
you have to go before another forum.

REQUEST FOR LEAA FUNDS

I assume that you and the major have explored the policy of LEAA
funds being made available to this.
Judge GREENE. Mr. Chairman, we submitted an application for

LEAA funds which were sent over to LEAA over my signature, and
I received a reply today from Mr. Santarelli the Administrator of
LEAA, which we had expected because we had previously received
informal word to that effect; the letter states:
I have been advised that LEAA may not award funds to replace other sources

for court appointed counsel in the District of Columbia. Responsibility for the
court-appointed counsel program has been fixed elsewhere by statute. Funding
of the application would be in direct conflict with the congressional appropriation
process.

Mr. RANGEL. So that knocks out LEAA. It is rumored on the Hill
that your courts have something called a witness fund.
Judge GREENE. There are no funds available. The jury fund is

exhausted; the witness fund is exhausted. We do not have any funds
that are available. I would not claim that there are zero funds left
over, but there is nothing left over from the 1973 appropriation that
even approximates the kind of things needed.

BAR ASSOCIATIONS' RESPONSE

Mr. RANGEL. You made a special appeal to the bar associations to
assist you during this crisis. What has been their response?
Judge GREENE. The bar has been most cooperative. I could not

express highly enough the responsiveness of the bar.
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Mr. Prettyman, who was president of the unified bar, and Mr. Dun-
can, now the president of the bar, have met with me many times. They
have testified; they have written letters. They have organized special
committees of lawyers with legislative experience.
I mentioned the committee chaired by former Senator Tydings.

They have contacted Congressmen and Senators and their staffs on
the various appropriations committees, and they have tried in every
conceivable way to assist us.
Mr. RANGEL. Is there any truth in the fact that they intend or have

instituted a civil action in order to see that this program is funded?
Judge GREENE. I wrote to Mr. Duncan, the president of the bar,

as a last resort that we would institute a program of requiring attor-
neys to serve free. He wrote a rather lengthy letter which included
expressions of cooperation and so on, but also included the statement
that the bar was contemplating or would file a civil suit.
Mr. RANGEL. How long ago was that?
Judge GREENE. This was 3 or 4 days ago.
Mr. RANGEL. Lastly, I assume that the legal assistance to the poor

project would be excluded by law.
Judge GREENE. Yes.
Mr. RANGEL. Thank you very much.
Judge GREENE. Thank you, Congressman.
Mr. RANGEL. I yield back the balance of my time.
The CHAIRMAN. The gentleman from Kentucky, Mr. Breckinridge.
Mr. BRECKINRIDGE. I have no questions.
The CHAIRMAN. Thank you very much, Judge, for your enlighten-

ment of the committee. I think the hearing today should produce some
consensus that would be helpful. We appreciate your cooperation. We
are going to hear some others who are here, but we did want to make
that statement. If you care to remain, and if there is anything said
subsequently that you would like to respond to, we will accord you
that privilege and to your associate at the witness table.
Judge GREENE. I would like to say that we are most appreciative,

Mr. Chairman, of the concern of this committee and the interest of
the cmmittee in trying to solve this problem. I will, of course, remain
in case further matters are necessary.
If I may leave those documents with the court reporter so they can

be included.
COUNSEL QUALIFICATIONS

Mr. RANGEL. Mr. Chairman, if I may ask one question: Chief Judge
Greene, do you see any legal problems coming, assuming that the bar
association has to come to your assistance while we are trying to get
the funds? Do you see any legal problems where defendants have been
assigned lawyers that have no experience in the practice of criminal
law? There is a general feeling among laymen if you are a lawyer,
you are a lawyer for all purposes, which certainly is not true.
What kind of lawyers will you be getting? Has the bar association

said they will be sending you lawyers that have experience in the
criminal justice system?
Judge GREENE. Just as we sat down to decide how we were going

to implement the matter, we got word of the continuing resolution,
and we decided to defer specifics until next week so we could discuss
this more calmly.
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I do see legal constitutional problems. I am told there will be 700
lawyers in the District of Columbia who have substantial trial ex-
perience, and there are 12,000 or 14,000 lawyers total. If only the 700
lawyers with trial experience are used, they would probably have to
give up perhaps as much as one-third of their regular practice to
this free representation plan, and that might well constitute taking
of property without compensation. On the other hand, if we use all
12,000 whether they have experience or not, there may well appear
to be problems of ineffective assistance of counsel on the part of
lawyers who do not have trial experience and no criminal experience
at all. So there are significant legal problems; yes, sir.
Mr. RANGEL. Thank you, Judge.
Mr. MAzzoiA. Mr. Chairman, I am reminded of one question: Judge,

is there a breakdown of the number of cases that are required to be
handled on behalf of indigents on felonies or high misdemeanors? Are
we talking about 90 percent of the people being charged with serious

• crime, or is there less than serious crime that could be handled by
other lawyers not experienced by trial work? •
Judge GREENE. Petty offenses are excluded. The offenses we are talk-

ing about are offenses having a maximum penalty of 1 year or more.
Mr. MAZZOLI. That is the only case the Supreme Court has desig-

nated would be required to have representation?
Judge GREENE. Yes. These cases involve serious misdemeanors or

felonies.
Mr. FAUNTROY. I have one additional question: Judge Greene, you

indicated that while the Comptroller General ruled that we would be
entitled to the funds under the Federal program, the Judicial Con-
ference has stated if the money were appropriated, it would not be
made available to us. Therefore, apparently the House has acted on
that premise. What possibility is there that the Senate might act on,
or that the Justice Department proposal might be amended at this
late date, to be consistent with the Comptroller General's assessment
that we are entitled, and that might become a part of at least the Senate
action?
Judge GREENE. IVe have reason to believe that the Senate, at least

those Senators from whom we have heard, would be prepared to sup-
port and to include in their bill appropriations under the Criminal
Justice Act, and the Senate would be sympathetic to that approach
and would proceed on it.
I should amend your question slightly. I do not believe that the

Judicial Conference has said that if the money were appropriated they
would not spend it. They simply said they would not ask for it.
If the Congress in its wisdom were to appropriate anywhere, I

have no reason to believe that the Judicial Conference would then
refuse to spend it.
Mr. FAUNTROY. There might be just a little light there, Mr. Chair-

man, if we put a little more energy to it.
The CHAIRMAN. Thank you very much.
Judge GREENE. Thank you.
The CHAIRMAN. The next witness is the Deputy Attorney General,

Joseph T. Sneed.
The gentleman has a short statement. You may proceed.



144

STATEMENT OF HON. JOSEPH T. SNEED, DEPUTY ATTORNEY

GENERAL OF THE UNITED STATES

Mr. SNEED. Thank you, Mr. Chairman. The statement is a very
short statement. I will read it and then be happy to respond in any
way that I can to your questions.
I want to thank you, Mr. Chairman, for the opportunity to appear

before your committee to support the need for making funds avail-
able to provide representation of indigent persons accused of crime in
the District of Columbia for the fiscal year 1974.
The Department of Justice for a number of months has been aware

of the fact that the Criminal Justice Act funding for the District of
Columbia for fiscal year 1974 was not being requested by either
the District of Columbia or the Administrative Office of the U.S.
courts. Repeated efforts have been made to urge that such funding
be made available by one or the other of these sources. Recently these
efforts have been intensified but to no avail.
In addition to the 'foregoing efforts, the Department has examined

the legality of making funds available for these purposes through
the Law Enforcement Assistance Administration. This examination
indicates that it is beyond the legal power of LEAA to provide the
required funding. Also, the Department has considered the feasibility
of requesting that funds be made available directly to it for the pur-
pose of funding the District of Columbia's indigent representation
program. Our judgment at the present time is that the Department
should urge that the District of Columbia or the judiciary seek the
required appropriation. Each appears to us to be a more appropriate
agency than does Justice. Should it be the will of Congress that such
funds be made available to the Department of Justice, we would
disburse them in a manner consistent with the objectives of the
program.
Let me close this brief statement by observing that although there

may be flaws in the manner in which indigent criminal defendants
are provided legal services within the District of Columbia

' 
we in

the Department of Justice fully support the purposes served by this
program and are prepared to continue to assist others in a joint
effort to provide funding for this program during the 1974 fiscal
year.
Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Mr. Sneed.

LEAA FUNDS

Is it your understanding that a request from the Administrative
Office is required to trigger a LEAA grants?
Mr. SNEED. Mr. Chairman, let me respond to that by going back to

what seems to me to be the bedrock problem that we have here. In
subsection J of the 1970 amendments of the Criminal Justice Act we
have this language. The subsection is captioned "Appropriations" and
reads:
There are authorized to be appropriated to the United States courts out of

any money in the Treasury not otherwise appropriated, sums necessary to carry
out the provisions of this section. When so specified in the appropriation act, such
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appropriation shall remain available until expended. Payments from such ap-
propriations shall be made under the supervision of the Director of the Adminis-
trative Office of the United States Courts.

That is the authorization for the program that exists, as I under-
stand it. The Law Enforcement Assistance Administration in evaluat-
ing the grant requests determined in my opinion quite correctly, so
the program of which we speak is authorized by the language of that
particular provision and it would be inappropriate and beyond the
power of LEAA to make a grant to fulfill a- purpose so authorized.
For that reason we decline to make the grant. There is another prob-

lem relating to the one-third matching funds for salary that is also
involved in determining whether an LEAA grant should be made. In
the course of this, the grant so submitted would not meet that
requirement.
The CHAIRMAN. Mr. Smith?
Mr. SMITH. No questions, Mr. Chairman.
The CHAIRMAN. Mr. Hogan?
Mr. HOGAN. No questions.
The CHAIRMAN. Mr. Fauntroy.
Mr. FAUNTROY. Mr. Chairman, I have one question that is, pursuant

to the gentleman's last sentence in the statement.
Is the Justice Department prepared to help fight for restoration of

funds in the CJA situation in the Senate?
Mr. SNEED. For the appropriation of funds to the judiciary in the

Senate?
Mr. FAUNTROY. Yes.
Mr. SNEED. Mr. Fauntroy, our position on that is that we are glad to

assist. We do not wish to be put in the position of making the initial
approach, or, to use the vernacular, leading the charge.
Mr. FAUNTROY. You certainly would not object to an inquiry from

the Senate committee?
Mr. SNEED. Of course not.
Mr. FAUNTROY. Responding by saying that you 
Mr. SNEED. No, sir, not at all.
Mr. FAUNTROY. Thank you, Mr. Chairman.
Thank you for your assistance, Mr. Chairman. I think it is a little

more likely. Tomorrow we might do it.
The CHAIRMAN. Mr. Rees?
Mr. REES. Mr. Chairman, I think this whole thing sounds like

catch 22. We have been running around here for the last 6 or 7 months
saying we have to protect indigents and if we don't get them ade-
quate counsel we are going to have to let them go. You have to have
adequate counsel in all phases of their trial.
Now there is a restriction on the Criminal Justice Act which was

put into the report by the Appropriations Committee, but then the
Law Enforcement Assistance Administration says that they are al-
lowed to go through the Criminal Justice Act, so we cannot get any
money from the LEAA. I feel sorry for an indigent in the District
of Columbia who wants adequate representation. I am really rather
appalled that this kind of catch 22 situation prevails.
-Mr. SNEED. Mr. Rees, I don't think there is any way to get out

of this dilemma. In listening to your earlier questioning, it led me
to believe that you knew the way out of the dilemma. I would suggest,
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I would agree with the direction of your earlier questioning, that
namely, it seems to me that the District of Columbia Code has got
to be amended so as to authorize appropriations for this particular
activity. That amendment having been made, which in effect being
a later congressional enactment, would permit the Appropriations
Committee for the District to make the appropriations and we go
forward.

AUTHORITY REQUIRED

Mr. REES. I will have authorization language drafted within the
next week to authorize these funds, but the problem is we can author-
ize funds but cannot appropriate funds. The decision whether we
have to tax the people of the District of Columbia, or if we follow
the legal opinion as to where the money should come from, the opin-
ion is it should come from the Criminal Justice Act funds?
Mr. SNEED. I think that is clear, so long as that subsection J, I

read remains the last expression of congressional will. I am suggest-
ing that I thought you earlier were suggesting that what we need is
a more up-to-date expression of that will, at which point the Appro-
priations Committee for the District can move in and make the funds
available.
Mr. REES. My subcommittee deals with authorizations and when we

come back after the July 4 recess there will be an authorizing bill
introduced. 'I am only sorry it could not have been introduced 6 or 7
months ago.
Mr. SNEED. I am, too.
Mr. REES. This dry period we are starting on Friday, I am afraid

of that.
Mr. SNEED. I regret that very much. Speaking now personally and

not institutionally, I got into this matter I think about 3 or 4 weeks
ago, before I began to understand exactly what was involved.
Mr. R. WASHINGTON. It is a question of substantive authorization,

as Mr. Rees said before. We are talking about appropriations and
we are still in a crunch. There is a determination about 1974. I take
it it is the Mayor's position for fiscal year 1975 they are going to
localize the criminal justice system in the District. We are talking
about 1974. Your earlier suggestion was that Chief Judge Greene
ought to see our counterparts on the Senate side to add section 29
to 8250  of it adopted in conference if it is the wisdom of this com-
mittee. What are we going to do about the appropriation after that?
Mr. REES. We might find ourselves in another constitutional crisis.

We have them every day now. There is a Cambodian cutoff on the
continuing resolution. So the continuing resolution is going to be
vetoed.
The CHAIRMAN. Mr. Mazzoli.
Mr. MAZZOLL I have no questions.
The CHAIRMAN. Mr. Rangel ?
Mr. RANGEL. No questions.
Mr. HOGAN. I wonder if, in line with this, the District government

could provide the staff of the committee with draft legislation that
would provide for a local criminal justice or local justice bill so we
have that?
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The CHAIRMAN. That certainly is legitimate as a request. Would
the Corporation Counsel be happy to respond ?
Mr. MURPHY. Happy to provide that.
The CHAIRMAN. Thank you very much, Mr. Sneed.
Mr. SNEED. Thank you.
The CHAIRMAN. The Chair would now like to call Mr. Socolar, the

Deputy General Counsel for the General Accounting Office. The
gentleman has a prepared statement. If he can summarize it, it would
better serve our hearing at this point. I will let him use his own
judgment.

STATEMENT OF MILTON J. SOCOLAR, DEPUTY GENERAL COUNSEL,
GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY HOWARD
LEVY, ATTORNEY ADVISER, OFFICE OF GENERAL COUNSEL

Mr. SOCOLAR. First I would like to introduce my colleague, Howard
Levy, Attorney Adviser Office of General Counsel.
The prepared statement that I have pretty well tracks the chronol-

ogy that Judge Greene went through, so I would like to introduce
it into the record.
The CHAIRMAN. Without objection, the full statement will be

included.
[The statement follows:]

PREPARED STATEMENT OF MILTON J. SOCOLAR, DEPUTY GENERAL COUNSEL

Mr. Chairman and members of the committee: On March 7, 1972, Mr. Row-
land F. Kirks, Director of the Administrative Office of the United States Courts
requested a ruling from the Comptroller General of the United States as to
whether funds appropriated to the Federal Judiciary for the implementation of
the Criminal Justice Act are available to cover cases in the Superior Court of
the District of Columbia. Mr. Kirks also asked whether the Judicial Conference
of the United States and the Administrative Office of the United 'States Courts
have responsibility for administration of, and budgeting for Criminal Justice Act
expenditures by the Superior Court of the District of 'Columbia and the District
Court of Appeals.
The Criminal Justice Act of 1964 did not in its specific terms apply to the

District of Columbia Court of General Sessions, as the D.C. court was named.
The Comptroller General ruled, however, in a decision dated June 15, 1966, that
Criminal Justice Act was intended to cover all persons criminally prosecuted by
the United States and that, therefore, the act did apply with regard to cases
brought in the so-called United States Branch of the D.C. Court of General
Sessions. The Comptroller General pointed out that although the act was framed
in terms of the Federal Court System of which the District of Columbia Court
of General Sessions traditionally had not been considered a part, the United
States District Court for the District of 'Columbia had concurrent jurisdiction
over all criminal cases which could properly be heard in the United States Branch
and that all serious criminal cases heard in the Court of General Sessions were
prosecuted by a 'United States attorney in the name of the United States. The
United States thus had the choice of trying a defendant in either court, and the
Comptroller General concluded that the Congress could not have intended a
defendant's entitlement under the Criminal Justice Act to rest upon the choice
made.
On July 29, 1970, the District of Columbia Court Reform and Criminal Pro-

cedure Act of 1970 was enacted into law. Among other things, that act merged
the three local courts—the Court of 'General Sessions, the Juvenile Court and
the D.C. Tax Court—into a new District of Columbia Superior Court. After an
18-month transition period, the Superior Court took exclusive jurisdiction over
"any criminal case under any law applicable exclusively to the District of
Columbia." This act eliminated the concurrent jurisdiction between the local
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court and the United States Court. Trial jurisdiction in the District of Columbia

is no longer dependent upon a choice made by the 'United States. However, the

class of criminal prosecutions formerly tried in the Court of General Sessions

are still tried in the local D.C. Superior Court by a U.S. Attorney in the name

of the United States.
On October 17, 1970, about two and one-half months after the enactment of

the D.C. Court Reform Act, Congress enacted Public Law 91-447 which, in

effect, rewrote the Criminal Justice Act of 1964. That act added a new sec-
tion (1) to the Criminal Justice Act providing:
"(1) Applicability in the District of Columbia.—The provisions of this Act,

other than subsection (h) of section 1, shall be applicable in the District of
Columbia. The plan of the District of Columbia shall be approved jointly by
the Judicial Council of the District of Columbia Circuit and the District of
Columbia Court of Appeals."
This provision was sponsored on the Senate floor by Senator Hruska who

stated that he wished to insure continued coverage of the Criminal Justice
Act in the District for those classes of persons covered—under prior Comp-
troller General decisions—by the Criminal Justice Act of 1964.

Accordingly, in a decision dated May 26, 1972, B-175429, we stated that except
as to subsection (h) of the Criminal Justice Act relating to public defender
systems, subsection (1) of the Criminal Justice Act as amended in 1970 by
Public Law 91-447, together with its legislative history clearly and unequivo-
cably makes the Criminal Justice Act applicable to prosecutions brought in
the D.C. Superior Court and the D.C. Court of Appeals with regard to those
prosecutions brought in the name of the United States.
In this decision we also addressed Mr. Kirk's question concerning the respon-

sibilities of the Administrative Office of the United States Courts, and the Judi-
cial Conference of the United States, with respect to the administration of, and
budgeting for, the Criminal Justice Act Program in the District of Columbia.
We noted that subsection (j) of the Criminal Justice Act authorizes appropria-
tions to the United States Courts to carry out the provisions of that act and
provides that payments from such appropriations shall be made under the super-
vision of the Director of the Administrative Office of the United States Courts.
We also noted that there is nothing in the 1970 amendments to the Criminal
Justice Act which would indicate that the Congress intended to change the exist-
ing procedure of having the Administrative Office administer and budget for this
program within the District of Columbia. Therefore, since the Director of that
Office supervises payments made from Criminal Justice Act appropriations, it
appeared that he was to have the responsibility and authority for administering
and budgeting as to the District's program.
Thus, we held in our decision that except with respect to the District of

'Columbia Public Defender Service, the Administrative Office of the United States
Courts should continue to handle the administration of, and budgeting for, the
Criminal Justice Act program in the District of Columbia's local courts.
I might add at this time that if the Congress deemed it desirable, the General

Accounting Office would have no objection to a change from the current structure
for administering the District's program. However, if the Congress should decide
to appropriate funds directly to the District, consideration might be given to
relieving the Director of the Administrative Office of his supervisory responsi-
bilities with respect to the program in these local courts.
I would like to introduce into the record copies of Mr. Kirks' letter and of

the two Comptroller General decisions to which I referred.
Mr. Chairman, that completes my prepared statement. I will be happy to

answer any questions the Committee may have.

Mr. SOCOLAR. The statement simply goes into the rationale of the
two decisions that were rendered in this area by the Comptroller
General. I would state briefly that the first offender was based on the
interrelationship of the Federal court system to the District court
system back in 1966. and on the basis of that relationship concluded
that the Congress in effect must have intended that the Criminal
Justice Act did apply to the local court structure in the District.
With the reform of the District court system, the initial interpreta-

tionship on which the earlier Comptroller General's opinion was based
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was removed, but by the time the Comptroller General was called to
rule on the matter again, the Criminal Justice Act itself had been
amended and specifically provided for its application to the District
of Columbia courts.
I recall that Judge Greene introduced the earlier opinion of the

Comptroller General into the record. I would like at this time to
suggest that the later opinion, together with the Administrative Office
of the U.S. Courts' letter, to which it responded, be introduced in the
record.
The CHAIRMAN. Without objection, those exhibits will be made a

part of the record.
[The information follows:]

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., March 3, 1969.

DEAR MR. ATTORNEY GENERAL: Letter dated October 10, 1968, from the Assist-

ant Attorney General for Administration (Assistant Attorney General) presents

for our decision two questions relating to payments for transcripts for indigent

defendants.
The facts and circumstances giving rise to the questions presented, as dis-

closed by the Assistant Attorney General's letter, are set forth below.
In Tate v. United States, 123 U.S. App. D.C. 261, 359 P. 2nd 245 (1966), it was

held that an indigent defendant (one allowed to sue, defend or appeal in forma

pauperis) prosecuted by the United States in the Court of General Sessions is

entitled on appeal to the District of Columbia Court of Appeals to a transcript
at the expense of the United States. Following that decision, the Court of General
Sessions began ordering transcripts at Government expense and, in accordance
with our decision in 46 Comp. Gen. 93 (B-156932), payment therefor is made
from appropriations of the Administrative Office of the United States Courts.

Although the Criminal Justice Act is applicable to felony and misdemeanor
cases in the Court of General Sessions, a question has arisen as to the inter-
pretation of section 3006A (a), title 18, United States Code, which states that
each United States district court shall place in operation a plan for furnishing
representation for defendants charged with felonies or misdemeanors, other
than petty offenses, as defined in 18 U.S.C. 1, who are financially unable to
obtain an adequate defense. This latter code section states that a misdemeanor,
the penalty for which does not exceed imprisonment for a period of six months
or a fine of not more than $500, or both, is a petty offense.
A number of offenses prosecuted by the United States in the Court of General

Sessions fall within the classification of petty offenses. In one of these cases,
the indigent appellant has requested a transcript. The Administrative Office
of the United States Courts has indicated that its funds are not available for
such payments since the Criminal Justice Act is inapplicable to petty offense
eases. If the court orders a transcript, at Government expense, the reporter will
not prepare the transcript without assurance it will be paid for.
In light of the foregoing, the Assistant Attorney General requests—
"* * * instructions as to how payment for transcripts under these circum-

stances may be made. If it is your view that payments may be made from
government funds, are funds available to the Department of Justice or the
Administrative Office of the U.S. Courts to be used for this purpose?
"A second problem which may occur concerns cases where the cost of the tran-

script may exceed $300. Services other than counsel fees under the Criminal
Justice Act are limited to this amount. In the event we have a case in which the
transcript costs exceed the sum of $300, we would appreciate your instructions
as to how such amounts are to be paid."
The Criminal Justice Act of 1964, 18 U.S.C. 3006A, reads, in pertinent part,

as follows:
(a) CHOICE OF PLAN.—Each United States district court, with the ap-

proval of the judicial council of the circuit, shall place in operation throughout
the district a plan for furnishing representation for defendants charged with
felonies or misdemeanors, other than petty offenses as defined in section 1 of
this title, who are financially unable to obtain an adequate defense. Representa-
tion under each plan shall include counsel and investigative, expert, and other
services necessary to an adequate defense. * * *" (Emphasis added.)
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There is specifically excluded from the "representation" authorized by section
3006A (a) for defendants who are financially unable to obtain an adequate de-
fense, defendants charged with petty offenses as defined in 18 U.S.C. 1. Further,
inasmuch as "representation" is defined in section 3006A (a) as including coun-
sel, investigative, expert "and other services necessary to an adequate defense,"
it is obvious that "representation," as used therein, includes "transcripts" and
the cost thereof.

It is clear from the foregoing that "petty offenses" as defined in 18 U.S.C. 1
do not come within the scope of the Criminal Justice Act of 1964, and that "tran-
scripts" are included in the term "representation" as used in that act. Hence,
defendants prosecuted by the United States for petty offenses—as defined in
18 U.S.C. 1 in the District of Columbia Court of General Sessions are not en-
titled on appeal to the District of Columbia Court of Appeals to a transcript
at the expense of the United States under the Criminal Justice Act of 1964.
Accordingly, appropriations made to the Administrative Office of the United
States Courts to enable it to carry out the provisions of the Criminal Justice Act
of 1964 would not be available to pay for transcripts for indigent defendants
charged with petty offenses, whether such defendants are prosecuted in the
United States branch of the District of Columbia Court of General Sessions or
in the United States District Court for the District of Columbia, nor are we
aware of any appropriation of the Department of Justice which appears to ba
available for such purpose.
Insofar as payment for transcripts under authority other than the Criminal

Justice Act of 1964 is concerned, 28 U.S.C. 753(f) reads in pertinent part as
follows:
"(f) * * * Fees for transcripts furnished in criminal or habeas corpus pro-

ceedings to persons allowed to sue, defend, or appeal in forma pauperis shall
be paid by the United States out of money appropriated for that purpose. * * *"
In the Tate case mentioned above the United States Court of Appeals for

the District of Columbia held, in effect, that 11 D.C. Code 935 makes 28 U.S.C.
753(f) applicable to the Court of General Sessions, and that, hence, a defendant
prosecuted in the United States side of the Court of 'General Sessions who is
allowed to appeal in forma pauperis to the District of Columbia Court of Appeals
is entitled to a transcript at the expense of the United States. There is no
distinction made in either 11 D.C. Code 935 or 28 U.S.C. 753 (f ) between defend-
ants charged with felonies and misdemeanors other than petty offenses, and
those charged with petty offenses. Accordingly, in view of the decision of the
Court of Appeals in the Tate case, we would not object to the Administrative
Office of the United States Courts using the appropriations available to it to
pay costs incurred pursuant to the authority in 28 U.S.C. 753 (f ) to pay for
transcripts for defendants prosecuted in the United States side of the Court
of General Sessions who are allowed to appeal in forma pauperis to the District
of Columbia Court of Appeals.
As to cases prosecuted in the Court of General Sessions where the cost of

the transcript exceeds $300, as indicated in the Assistant Attorney General's
letter, services other than counsel fees under the Criminal Justice Act of 1964
are limited to $300. However, since appropriations are made to the Adminis-
trative Office of the United States Courts for costs incurred under 28 .U.S.C.
753(f), in view of the decision of the 'United States Court of Appeals in the
Tate case, we would not object to the Administrative Office of the United
States Courts paying for transcripts for defendants allowed to appeal in forma
pauperis—as distinguished from those financially unable to obtain an adequate
defense—prosecuted in the United States side of the Court of General Sessions
In the same manner it pays for transcripts for such defendants prosecuted in
United States district courts in cases where the cost of the transcript exceeds
$300.
The questions presented are answered accordingly.
To the extent our decision of March 17, 1964, B-153485, is contrary to the

foregoing, it need no longer be followed.
We are sending a copy of this decision to the Director, Administrative Office

of the United States Courts.
Sincerely yours,

ELMER 13. STAATS,
Comptroller General of the United States.



151

[B-156932]

COURTS—CRIMINAL JUSTICE ACT OF 1964—PROCEEDINGS IN THE DISTRICT OF
COLUMBIA COURT OF GENERAL SESSIONS

As defendants charged with felonies or misdemeanors under the United States
Code or the District of Columbia Code can be at the option of the United States
proceeded against in the United States District Court for the District of
Columbia or the United States Branch of the District of Columbia Court of
General ,Sessions, both courts having concurrent original jurisdiction over the
criminal cases which may properly be heard in the Court of General Sessions,
except violations of police or municipal ordinances, the Criminal Justice Act
of 1964 (18 U.S.C. 3006A), providing for representation at all stages of persons
charged with commission of Federal crimes, may be applied to proceedings in the
United States Branch of the Court of General Sessions, and the expenses of
counsel and other related services paid from funds appropriated to the Judiciary,
even though traditionally the Court of General Sessions has not been considered
a part of the Federal court system, the rights conferred by the act being di-
rected to defendants not to courts nor lawyers, a defendant's entitlement tf,
representation should not depend on the choice of court, nor is the federally
supported Legal Air program established for the District of Columbia intended
to substitute for the act.
To the Director, Administrative Office of the United States Courts, June 15,

1966: By lefter of April 7, 1966, you requested our decision on two questions
concerning application of the provisions of the Criminal Justice Act of 1964,
18 U.S.C. 3006A, to proceedings in the District of Columbia Court of General
Sessions. The first question is stated to arise by virtue of the adoption by the
Judicial Conference of the following report of its Committee to Implement the
Criminal Justice Act of 1964:
The Chief Judge of the District of Columbia Circuit is of the view that a

judge of the Court of General Sessions, sitting as a committing magistrate in
federal cases, may appoint an attorney to represent a defendant in a preliminary
hearing in a case which may subsequently be tried in the District Court, within
the purview of the CJA. The Committee has been of the opposite view. How-
ever, at the request of Chief Judge Bazelon, the Committee has authorized the
Director of the AO to submit a proper voucher as a test case to the Comptroller
General, with all available material.
Pursuant to this report you enclosed copies of a voucher signed by District

Court Judge Leonard P. Walsh approving a claim for compensation of an
attorney appointed by Court of General Sessions Judge Thomas C. Scalley in
his capacity as a committing Magistrate for the District of Columbia and asks
whether:
Pursuant to the Criminal Justice Act of 1964 (18 U.S.C. 3006A) may a judge of

the District of Columbia Court of General Sessions, sitting as a committing
magistrate, appoint an attorney to represent a defendant in a preliminary hear-
ing in a case which may subsequently be tried in the United States District
Court, and is a voucher for compensation of such attorney properly payable
by this Office from funds appropriated to the United States Courts for admin-
istration of that Act?
A related but broader question arises out of presentation by Judge Harold H.

Greene of the Court of General Sessions of a voucher approving payment to
an attorney appointed by him to represent a defendant in a misdemeanor trial
in his court. You have also enclosed this voucher together with an opinion by
Judge Greene in the case of Mated State8 v. Frank "Walker, Jr., Criminal Action
No. 363-66, setting forth his reasons for concluding that the Criminal Justice
Act of 1964 is applicable to the District of Columbia Court of General Sessions
and you present for our consideration the following specific question:
Is there legal authority to pay compensation to counsel appointed by Judges

of the District of Columbia Court of General Sessions, and to pay for other
related services performed on behalf of the defendants whom they represent in
that Court, from funds appropriated to the Judiciary for implementation of the
Criminal Justice Act of 1964?
You point out that upon receipt of Judge Greene's opinion you had your staff

review the matter. Two memoranda, enclosed with your letter, addressed to the
broader question raised in Judge Greene's opinion reach the conclusion that
neither in the express language of the Criminal Justice Act of 1964, nor in its
legislative history, nor in the pertinent reports of the appropriation committees
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of the Congress is there any support for the pro
position that the act was in-

tended to apply to the District of Columbia Court of 
General Sessions. You state

that you are drawn to this conclusion on the basis of
 the text and history of the

act and, further, in light of the fact that both prior to and
 after enactment of the

Criminal Justice Act of 1964, the Court of General !Sess
ions was served by the

Legal Aid Agency, a federally supported program for 
attorney representation

in the District of Columbia.
We have carefully reviewed the provisions of the act, i

ts legislative history,

Judge Greene's opinion, and the memoranda of law which y
ou furnished. Also,

we have considered !the views of the Deputy Attorney Genera
l who has expressed

his concurrence in Judge Greene's decision.

The act is intended to provide adequate representation 
at all stages for per-

sons charged with the commission of Federal crimes. In mak
ing such provision,

the act was framed in terms of the Federal court system of
 which the District

of Columbia Court of General Sessions has traditionally no
t been considered a

part. But, while the Court of General Sessions has traditionally
 been considered

as being outside the Federal court system as such, it is sign
ificant with respect

to the purposes of the Criminal Justice Act of 1964 that the Unite
d States District

Court for the District of Columbia has concurrent jurisdiction over
 all criminal

cases which !may properly be !heard in the Court of General Session
s. D.C. Code

§ 11:521 (a) (2), 11-963(a). And all criminal eases heard in the Cour
t of General

Sessions other than those involving violations of police or municipa
l ordinances

or !regulations are prosecuted by a United States attorney in the .
name of the

United States. D.C. Code § 23-101. Prosecutions by United States 
attorneys in the

name of the United States are conducted in the "United States Branc
h" of the

Court of General Sessions.
The Criminal Justice Act, and the rights it confers, are directed no

t to courts

nor to lawyers, but to defendants. The act requires that the plan 
for every

Federal district provide representation throughout the district, in the fo
rm of

counsel and services other than counsel, at the expense of the United S
tates,

to all defendants charged with felonies or misdemeanors, other than petty 
of-

fenses, who are financially unable to obtain an adequate defense. In the District

of 'Columbia, defendants charged with felonies or misdemeanors, either un
der

the United States Code or the District of Columbia Code, can at the option of

the United States be proceeded against in either of the two courts. In felony

cases, their initial appearances may take place either before the United States

Commissioner, or before a judge of the United States Branch of the Court of

General Sessions carrying out responsibilities identical with those of a United

States Commissioner. In misdemeanor cases, they may be tried either by a judge

of the United States District Court, or by a judge of the United States Branch

of the Court of General Sessions carrying out responsibilities identical with those

of a district judge. Concurrent original jurisdiction of "offenses committed in the

District for which the punishment is by fine only or by imprisonment for one

year or less" is vested in both of these courts.
We understand that as a matter of practice, most misdemeanor cases brought

by the United States are prosecuted in the Court of General Sessions. These in-

clude misdemeanors under both the District of Columbia Code and the United
States Code. This means that some defendants are prosecuted in General Session
for offenses under the United States 'Code which in any other Federal district
in the United States would be prosecuted in the United 'States District Court. In
addition, under current practice a defendant charged with a misdemeanor under
either the United States Code or the District of Columbia Code will be tried and
sentenced in the United States District Court if the misdemeanor is prosecuted
along with a felony charge. In short, factors over which a defendant has no
control will determine whether he is tried or sentenced for a misdemeanor in
General Sessions or in District Court.
It. is difficult to reach the conclusion that the Congress intended a defendant's

entitlement under the 'Criminal Justice Act to be dependent upon whether the
United States should choose to prosecute him in one court rather than another.
Moreover, in light of the fact that ultimate appeal of cases brought in the United
States Branch of the Court of General Sessions lies with the United States Court
of Appeals for the District of Columbia where the act plainly applies, such a
distinction would be inconsistent with the stated purpose of the act to provide
representation "* * * at every stage of the proceedings from * * * initial ap-
pearance before the United States commissioner or court through appeal."
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The legislative history of the Criminal Justice Act is silent on the question
before us; it reveals no intention on the part of the Congress to exclude some
misdemeanor defendants in the District of 'Columbia and some felony hearings
in the District of Columbia from its coverage. Nor does the act or its history
suggest any basis for distinguishing in the District of Columbia between Federal
and local offenses. The District Court and the General Sessions Court both
handle both kinds of cases. In fact, many criminal cases prosecuted by the Dis-
trict Court involve purely local offenses. These cases are plainly covered by the
Criminal Justice Act. Because of its concurrent jurisdiction, the District Court
is presently empowered to try all of 'the cases involving local offenses which are
now prosecuted in the United States Branch of 'General Sessions. If this were
done, all defendants now prosecuted in that part of General Sessions would
automatically come within the Criminal Justice Act. This may in fact be the
only remaining alternative if Judge Greene's suggestion is correct that the denial
of 'Criminal Justice Act benefits to defendants in his court may invalidate their
convictions on constitutional grounds.
Because of the anomalous situations described above, Judge Greene concludes

that there is no rational basis for excluding defendants prosecuted in the United
States Branch of the Court of 'General Sessions from the benefits of the Criminal
Justice Act of 1964 and that if the language of the 'act can reasonably be viewed
as encompassing the United States Branch it should be so construed, particu-
larly in the light of constitutional issues which would otherwise be raised. See in
this connection the recent decision of the United States Court of Appeals in
Tate v. United States, No. 19177 (D.C. Cir. March 1966) holding that financially
disabled defendants prosecuted by the United States are equally entitled to
transcripts on appeal in cases arising from General Sessions or District Court.
Your office 'has presented two broad arguments to show that the Congress

did not intend the Court of General 'Sessions to be covered by the Criminal
Justice Act of 1961 that the text of the act itself shows an intention to exclude
the 'Court of General Sessions and that 'the legislative history of the act rein-
forces such indication of intent as the statutory language conveys.
We would agree 'that neither the act nor its legislative 'history provides any

positive indication that the Court of General Sessions was specifically intended to
be covered by the terms of the act. Also a review of the 'legislative history does
not disclose any intention either, that this court was specifically intended to be
excluded. The real question it seems to us is whether the language of the act
was chosen by meditated design to limit operation of the act to the court referred
to or whether the language employed was deemed appropriate to carry out the
fundamental purposes to which the 'Congress was addressing itself without
focusing on the peculiar court structure in the District of Columbia.
The basic purpose of the act is to promote the cause of criminal justice by

providing for the representation of defendants who are financially unable to
obtain an adequate defense in criminal cases in the courts of the United States.
Within 'the context of this purpose there is no question but that a defendant in
the District of Columbia is in exactly the salt* position whether the United
States decides to prosecute him in the United States Branch of the Court of
General Sessions or in the District Court. And with 'respect to such a defendant
there is ample precedent as well as obvious reason for considering the United
States Branch of the Court of General Sessions a United States court. See Moss
v. United States, 23 App. D.C. 475 (1904) ; Keane v. Chamberlain, 14 App. D.C. 84
(1899) ; Harlan v. Harlan, 281 Fed. 602 (C.A. D.C. 1922) ; Clemmer v. Alexander,
295 F. 2d 176 (C.A. D.C. 1961) ; Tipp v. District of Columbia, 102 F. 2d 264 (C.A.
D.C. '1939); United States v. Mills, 11 App. D.C. 500 (1897) ; Page v. Burngtine,
102 U.S. 664 (1880). If we conclude, as we believe we must, that the courts in
which the Criminal Justice Act is implemented are of 'secondary importance to the
individuals for whom its benefits were intended, there would not appear to be
any reason, in the absence of a specific indication of congressional intent to the
contrary, for not conferring those benefits on the ground that a particular de-
fendant is to be prosecuted in 'the United 'States Branch of the Court of General
Sessions rather than in the District Court.
Your office relies heavily upon the argument that since the Congress in 1960

created a Legal Aid Agency for 'the District of Columbia to provide legal repre-
sentation of indigents in judicial proceedings in the District of Columbia, it
could not have intended in subsequently enacting the Criminal Justice Act to
bring the District of Columbia Court of General Sessions within a second fed-
erally funded program providing for legal representation. In our opinion, this
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argument must fail for two reasons. First, the District of 
Columbia Legal Aid

Act, 74 'Stat. 229, deals only with assuring legal repr
esentation for indigent

defendants who must swear to their inability to pay modest atto
rney's fees. The

benefits of the Criminal Justice Act are not restricted to indigent
 defendants and

they go beyond the mere furnishing of counsel in that they inclu
de investigative,

expert and other services necessary to an adequate defense. Whi
le the two acts

are complementary in the District of Columbia, it cannot 
reasonably be main-

tained that the Legal Aid Act is an adequate substitute for the C
riminal Justice

Act of 1964 in the District of Columbia. Second, to hold that the 
Criminal Justice

Act is not applicable in the Court of General Sessions because o
f the Legal Aid

Agency program would require the conclusion that the act lik
ewise is not

applicable in the District Court, since defendants appearing in the D
istrict Court

are also served by the Legal Aid Agency. Such a conclusion is clear
ly untenable

and would be in direct conflict with the following statement at pag
e 4 of Rept.

No. 346, 88th Cong., 1st sess., of the Senate Committee on the 
Judiciary on

S. 1057, the bill ultimately enacted:
Although the District of Columbia is now served by the Legal Aid 

Agency

established under Public Law 86-531, the committee considered it essential 
to

include the District within the coverage of this statute in order to extend 
to the

District the benefits 'which this act provides. The agency handles only on
e-half

of the nearly 700 district court criminal eases annually assigned an
d has no

specific provision for furnishing expert services or representation in appella
te

cases. Inclusion of the District will enable all appointed counsel in the trial a
nd

appellate courts to be compensated on a basis comparable to lawyers in 
other

Federal districts. !Since the agency qualifies as a local defender organiz
ation

within the meaning of subsections (a) (3) and (g) of proposed section 3
006A

of title 18, the committee considers that it can be incorporated in any pla
ce

adoped by the District, without modification of its present statutory authority.

The Legal Aid Agency of the District of Columbia would, therefore, for exampl
e,

qualify to receive additional compensation provided for under proposed section

3006A to the extent that the plan for the District may so proVide.

Turning now to the language of the act itself, it is evident as we have previ-

ously suggested, that the Congress was not specifically contemplating the Court

of General Sessions. The following excerpt quoted from one of the enclosures to

your letter make this clear:
Subsection (1) of Section 3006A provides:
(I) DISTRICTS INCLUDED.—The term "district court" as used in this sec-

tion includes the District Court of the Virgin Islands, the District Court of

Guam. and the district courts of the United States created by chapter 5 of

title 28, United States Code.
;Section (a) provides that "Each United States district court" with the ap-

proval of the judicial council of the circuit shall place in operation throughout

the district a plan for representation of defendants who are financially unable

to obtain an adequate defense. Other successive references are made in sub-

section (a) to "the district ,
Subsection (b) providing for appointment of counsel refers to such appoint-

ments being made by "the United States commissioner or the court" except in

the final sentence which refers to "Counsel appointed by the United States com-

missioner or a judge of the district court" who "shall be selected from a panel

of 'attorneys designated or approved by the district court."
Subsection (d) relating to payment for representation provides, linter alia

that "A separate claim for compensation and reimbursement shall be made to

the district cowl for representation before the United States commissioner of

that court, and to each appellate court 'before which the attorney represented the

defendant,"; that "For representation of a defendant before the United States

commissioner and the district court" specified compensation is to be paid; and

that in certain extraordinary circumstances, payment in excess of the limit

stated may be made "if the district court" certifies as to its necessity and the
amount of excess payment "is approved ;by the chief judge of the circuit."

Subsection (g) and (h) provide:
(g) RULES AND ;REPORTS.—Each district court and judicial council of the

circuit shall submit a report on the appointment of counsel within its jurisdiction
to the Administrative Office of the United States Courts in such form and at such
times as the Judicial Conference of the United States may specify. The Judicial
Conference of the United States may, from time to time, issue rules and regula-
tims governing the operation of plans formulated under this section.
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(h) APPROPRIATIONS.—There are authorized to be appropriated to the
United States courts, out of any money in the Treasury not otherwise appro-
priated sums necessary to carry out the provisions of this section. When so
specified in appropriation acts, such appropriations shall remain available until
expended. Payments from such appropriations shall be made under the super-
vision of the Director of the Administrative Office of the United States Courts.
Further provision is made in Section 3 of the Act relating to the submission of

a plan for representation by "Each district court" to "the judicial council of the
circuit" and Section 3 further provides for the formulation of rules and regula-
tions in respect to such plans "by the Judicial Conference of the United States"
(the D.C. Court of General Sessions is not represented in or within the admin-
istrative jurisdiction of the Judicial Conference (28 U.S.C. 331) ).

Notwithstanding the overall impression gained from the phrasing of the act
in terms of the Federal court system, we do not believe that application of the
Criminal Justice Act to the Court of General Sessions is inconsistent with the
statute's definition of a "district court." The statute plainly does not limit its
provisions for representation to district courts. What it does with respect to
district courts is to specify that each of them is to devise and, after approval or
modification by the judicial council of the circuit, to place in operation a plan for
adequate representation "throughout the district!' Unless the plan for the dis-
trict embraces all places in the district where criminal proceedings by the
United ,States are conducted, it will violate .the statute's command that each
defendant who has not waived counsel "shall be represented at every stage of the
proceedings from his initial appearance before the United States Commissioner
or court through appeal." That mandate cannot be complied with in the District
of Columbia unless the statute is construed as providing adequate representation
for defendants in the United States Branch of the Court of General Sessions.
Except with respect to specifying the coverage of the act as extending through-

out the district of each district court, use of the term "district court" throughout
the act is in connection with matters related to administration rather than in
any substantive sense designating the act's coverage. In light of our conclusion
that since the Criminal Justice Act was enacted for defendants in the courts of
the United States it necessarily follows that it applies to defendants in the
United States Branch of the Court of General Sessions, and since in reaching
this conclusion we, in effect, attribute the failure to specifically provide for the
Court of General Sessions to an oversight on the part of the Congress rather than
design, we would further conclude that the language of the act should not be
read as precluding the formulation of a plan for the District of Columbia which
embraces the United States Branch of the Court of General Sessions and pro-
vide for its administration with respect to that court in a practicable manner
consistent with the overall requirements of the act.
For the reasons stated herein, we agree with Judge Greene's opinion that the

Criminal Justice Act of 1964 should be construed as covering the United States
Branch of the Court of General Sessions and that any plan covering application
of the act in the 'District of Columbia should include that Branch. Accordingly,
the vouchers referred to your letter may be paid. So far as concerns the admin-
istrative processes to be required precedent to payment in the future, we would
not question payment pursuant to determinations made by Judges of the Court
of General Sessions until such time as the District Court for the District of
Columbia and the judicial council of the circuit might provide otherwise.

(B-1589483

PAY-RETIRED--GOOD CONDUCT CITATION-ENTITLEMENT

A United States Coast Guard Reserve member retired November 1, 1965 under
14 U.S.C. 755(e), a section amended by the act of September 25, 1965 to provide
the same retirement rights, benefits, and privileges prescribed for enlisted mem-
bers of the Regular Coast Guard for 'Reserve enlisted members who request
retirement on the basis of years of active service, is not entitled to the additional
10 percent formerly authorized for good conduct marks in the computation of
retired pay, the saving provisions in the act of September 6, 1963, which elimi-
nated the authorization, having no application, the member although on active
duty at the time had no right to the increase in retired pay to preserve, his
retirement benefits based on those prescribed for enlisted members of the Naval
Reserve not including a 10 percent increase in retired pay on account of good
conduct marks, and neither is the member eligible to payment of the increase

35-284-74--11
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under 14 U.S.C. 755(e), amended by the 1965 act, the increase having been

eliminated prior to the 1965 act.
To Florence B. Zelder, United States Coast Guard, June 15, 1966: Further

reference is made to your letter of April 13, 1966, requesting decision as to en-

titlement of Mr. Clifford M. Lomax, 2044 306 PSI, U.S. Coast Guard Reserve,

retired, to an additional 10 percent for good conduct in the computation of his

retired pay.
An enlisted member of the Regular Coast Guard who was retired by reason

ity of 14 U.S.C. 755(e) which section, as amended by the act of September 25,

1965, Public Law 89-200, 79 Stat. 834, provides that enlisted members of the

Coast Guard Reserve requesting retirement on the basis of years of active service

shall be entitled to the same 'retirement rights, benefits and privileges as pre-

scribed by law for enlisted members of the Regular Coast Guard. His service

totals 26 years 10 months and 2 days, of which 21 years 2 months and 23

days represent active service. Under 14 U.S.C. 423 the percentage multiple

to be used in computing his retired pay is 671/2.
An enlisted member of the 'Regular Coast Guard who was retired by reason

of 20 years of service was entitled under 14 U.S.C. 357(c) 1958 Ed.) to have his

retired pay increased by an amount equal to 10 'percent of the active duty pay

and permanent additions thereto of the grade or rating with which retired if

he had been cited for extraordinary heroism in line of duty or if his average

marks in conduct during his service in the Coast Guard were not less than 971/2

percent of the maximum. That section was amended by Public Law 88-114,

approved September 6, 1963, 77 Stat. 144, to eliminate the authorization.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., May 26, 1972.

DEAR MR. KIRKS: Your letter of March 7, 1972, requests our opinion as to
whether, in light of the reorganization of the local courts in the District of
Columbia pursuant to the District of Columbia Court Reform and Criminal
procedure Act of 1970, Public Law 91-358, 84 Stat. 473, the funds appropriated
to the Federal Judiciary for the implementation of the Criminal Justice Act
(CJA), 18 U.S.C. 3006A, are available to pay attorneys and experts appointed
in the District of Columbia Superior Court as well as pay for other services,
in cases where exclusive jurisdiction over the criminal offense charged is vested
in that court; and if it is our decision that such funds may be so applied, in what
categories of cases could such attorneys and experts be compensated. You also
ask that responsibilities the Judicial Conference of the United States and your
office would have over the administration of, and budgeting for, the CJA program
in the District of Columbia (D.C.) Superior Court and the District of 'Columbia
(D.C.) Court of Appeals if we determine that ,CJA applies to cases peculiar to
the local jurisdiction of those courts. 'We wrote to the Executive Officer of the
D.C. Courts for his views on these matters, and in response thereto The Honor-
able Harold Greene, Chief Judge of the Superior Court of the District of Colum-
bia furnished us the views of the District of 'Columbia courts.
In 45 Comp. Gen. 785 (1966)—referred to in your letter—we stated that the

Criminal Justice Act is intended to provide adequate representation at all stages
for persons charged with the commission of felonies or misdemeanors, other
than petty offenses 'as defined in section 1 of title 18, United States Code, who
are financially unable to obtain an adequate defense. We noted that in making
such provision, the act was framed in terms of the Federal Court System of
which the District of Columbia Court of General Sessions has traditionally not
been considered a part. However, we pointed out that with respect to the purposes
of the Criminal Justice Act of 1964, the United States District Court for the
District of Columbia had concurrent jurisdiction over all criminal cases which
could properly be heard in the "United States Branch" of the D.C. Court of Gen-
eral Sessions, and that all criminal cases heard in the Court of General Ses-
sions—other than those involving violations of police or municipal ordinances
or regulations—were prosecuted by a United States attorney in the name of the
United States. We stated that since the United States determined whether a
defendant in a criminal case was to be tried in the United States District Court
or in the Court of General Sessions, it was difficult to reach the conclusion that
the Congress intended a defendant's entitlement under the Criminal Justice Act
to be dependent upon whether the United States should choose to prosecute him
in one court rather than another. Thus, we concluded that the Criminal Justice
Act of 1964 should be construed as covering the United States Branch of the D.C.

4-
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Court of General Sessions and that any plan covering application of the act in
the District of Columbia should include that Branch. See also our decisions of
September 24, 1970, B-153485 and 48 Comp. Gen. 569 (1969).
On July 29, 1970, the District of Columbia Court Reform and Criminal Pro-

cedure Act of 1970, Public Law 91-358, 84 Stat. 473 (henceforth referred to as
the D.C. Court Reform Act) was enacted into law. Among other things, that act
merged the three local courts—the Court of General Sessions, the Juvenile Court,
and the D.C. Tax Court—into a new Superior Court. The Superior Court is given
exclusive jurisdiction "of any criminal case under any law applicable exclusively
to the District of 'Columbia" except for those already commenced in the United
States District Court or those filed there during an 18-month transition period.
The D.C. •Court Reform Act also established the District of Columbia Public
Defender Service and phased out over a 30-month period the former pro rata
contributions made from District of Columbia appropriations for the mainte-
nance of the United States District Court and the United States Court of Appeals.
You state that the D.C. Superior Court, having been invested with both mis-

demeanor and felony criminal jurisdiction of local application, has assumed
much of the character of a State court. You further state that it appears that two
of the major premises of our original opinions finding the Criminal Justice Act
of 1964 applicable to the D.C. General Sessions Court are now eliminated: first,
there is no longer concurrent jurisdiction shared by the local court and the United
States Court and second, the trial jurisdiction is no longer dependent upon
whether the United States should choose to prosecute a defendant in one court
rather than another:
On October 14, 1970, shortly after the enactment of the D.C. Court 'Reform Act,

there was enacted Public Law 91-447, 84 Stat. 916, amending 18 U.S.C. 3006A
( the CJA), which amendment you describe as a "virtual rewriting of the Crimi-
nal Justice Act." While in this act the Congress did not disturb the section (18
U.S.C. 3006A (k) ) defining the United States "District 'Courts" to which CJA
is applicable, it added a new subsection (1) to the CJA, which subsection
provides:
"(1) Applicability in the District of Columbia.—The provisions of this Act,other than subsection (h) of section 1, shall be applicable in the District ofColumbia. The plan of the District of Columbia shall be approved jointly by the

Judicial Council of the District of Columbia Circuit and the District of ColumbiaCourt of Appeals."
This language (except for the phrase "other than subsection (h) of section 1")was initially introduced on April 30, 1970, on the floor of the Senate, by SenatorHruska as an amendment to the bill which amended the CJA. At the time theamendment was introduced, Senator Hruska made the following statement:"Mr. President, the amendment that I have offered would make the provisionsof the Criminal Justice Act, as amended by S. 1461, fully applicable to the Dis-trict of Columbia.
"This amendment is needed to clarify the application of the act to appointedcounsel appearing before the court of general sessions or any other courts ofgeneral jurisdiction, now or in the future, in the District of Columbia. The Crimi-nal Justice Act of 1964, as 'originally enacted, omitted any reference to theDistrict of Columbia Court of General Sessions, although the Comptroller Gen-eral ruled in 1966 that the act does extend to certain classes of cases prosecutedin that cotirt. As I recall, that was also the intent of the 1964 act.
"Since the Constitutional Rights Subcommittee began consideration of S. 1461,and other proposed amendments to the 1964 act, legislation has been proceeding'through the Senate 'and House District Committees that would significantly re-organize the Federal courts of the District. That legislation is now before aconference committee.
"The concurrent jurisdiction of the District of Columbia District Court and theDistrict of Columbia Court of General Sessions over certain offenses against theUnited States would end under that legislation, and the court systems would begreatly changed. It is the concurrent jurisdiction, however, upon which the Comp-troller General based his opinion of coverage under the 1964 act."Therefore, to insure coverage of the Criminal Justice Act in the District,whetber or not the court reorganization bill is enacted, for those classes specifiedin the 1964 act as amended by S. 1461 as reported by the full Judicial Committee,. this amendment is offered." ( Congressional Record—Senate, April 30, 1970, S6500,Temp. Ed.)
Senator Hruska's amendment making the CJA applicable in the local courts ofthe District of Columbia was agreed to by the Senate. It was subsequently ac-
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cepted by the House, with additional 
amendments after the Department of

Justice noted that the language of the 
Senate amendment left unclear the appli-

cability of the public defender organiz
ation provisions of the act within the

District of Columbia and the question of 
compensation of counsel appointed to

represent juveniles. (See the Hearings before
 Subcommittee No. 3 of the House

Judiciary Committe, June 18 and 25, 1970, pages 
96 to 99.) While the Department

of Justice proposed specific language to 
deal with these problems, the House

Committee merely amended the bill to ex
empt the 'District of Columbia from

the public defender organization provis
ions of the CJA. within the District of

Columbia courts. Thus, House Report No. 91-1546
, 91st Congress, explains:

"Amendment No. 11 provides that except for subsection
 (h) involving defender

organizations, the provisions of the Criminal Ju
stice Act apply in the District

of Columbia. The District already [sic] a 
Public Defender Service (title III,

Public Law 91-358)."
The House and the Senate both accepted this 

further amendment of Senator

Hruska's amendment.
Further, we note that section 210(a) of the D.C. Cou

rt Reform Act revises,

codifies, and enacts the general and permanent laws
 of the District of Columbia

relating to criminal procedure. That section revis
es title 23, D.C. Code, and

provides, in effect, that all criminal prosecutions—excep
t (in most cases) for

prosecutions for violations of all police or municipal ord
inances or regulations

and for violation of all penal statutes in the natur
e of police or municipal

regulations, where the maximum punishment is a fine onl
y, or imprisonment

not exceeding one year, or prosecutions for violations of s
ection 6 of the act

of July 29, 1892 (D.C. Code, section 22-1107), relating 
to disorderly conduct,

and for violations of section 9 of that act (D.C. Code, sec
tion 22-1112), relating

to lewd, indecent, or obscene acts—shall be conducted in the
 name of the United

States by the United States attorney for the District of Columb
ia, or his

assistants. In other words, most, if not all, criminal prosecution
s formerly

brought by the United States attorney in the name of the United St
ates in the

"United States Branch" of the 'Court of General Sessions or in the Unite
d States

District Court for the District of Columbia will now be brought by the U
nited

States attorney in the name of the United States in the D.C. Supe
rior Court.

Application of the OJA to these cases in the Superior Court would acc
omplish

the stated purpose of the sponsor of subsection (1) of the CJA that CJA cove
r-

age in the District under the 1970 amendments should include those clas
ses of

cases which were covered by the 1964 act prior to the reorganization of t
he

D.C. Court System.
Moreover, the intent to make applicable the CJA to the District of Columbia

courts is obvious from the wording of subsection (1) of the CJA. As noted

above, the last sentence of that subsection provides:
"The plan of the District of Columbia shall be approved jointly by the Judicial

Council of the District of Columbia Circuit and 'the District of Columbia Court

of Appeals."
We agree with Judge Greene's interpretation of this sentence that:

"* * * Had it_not been the clear congressional intent for the Criminal Justice

Act to 'apply to the D.C. Court system, there would, of course, have been no

reason whatever for requiring that the 'Criminal Justice Act plan for the District

of Columbia be approved by the District of Columbia Court of Appeals, a local

court without strictly 'federal' responsibilities."
We agree that the rationale of 'our former decisions making the CJA—prior

to the 1970 amendments thereto—applicable to the D.C. Court of General Ses-

sions (i.e., the concurrent jurisdiction shared by the local court and the United

States District Court for the District of Columbia and the fact that the choice of

forum was up to the United States) no longer applies to the D.C. courts as re-
organized by the D.C. Court Reform Act. However, it is our opinion that except
as to subsection (h) of the CJA relating to public defender systems, subsection
(1) of the CJA, as added by Public Law 91-447, clearly and unequivocally makes
the CJA 'applicable to prosecutions brought in the D.C. Superior Court and the
D.C. court of Appeals with regard to those prosecutions brought in the name of
the United States, and we so hold.
As to the application of the CJA to juvenile proceedings, section 3006A (a)

of title 18, United States Code, provides, in effect, that the CJA will cover:
"* * * any person financially unable to obtain adequate representation (1)

who is charged with * * * juvenile delinquency by the commission of an act,
which if committed by an adult, would be such a felony or misdemeanor * * *
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or, (4) for whom the Sixth Amendment to the Constitution requires the appoint-

ment of counsel or for whom, in a case in which he faces loss of liberty, any

Federal law requires the 'appointment of counsel. * * *"

House Report 91-1546, dated September 30, 1970, states on page 3 that the

purpose of 18 U.S.C. 3006A is to:
"* * * render explicit the coverage [under section 3006A (a ) (1)1 of persons

charged with juvenile delinquency. Within the District of Columbia, children

would also be covered by section [3006A (a) (4) ], insofar as the District of

Columbia Court Reform and Criminal Procedure Act of 1970 (Public Law 91-358,

approved July 29, 1970) requires the appointment of counsel for them in cases

in which they face loss of liberty * * *"
In other words, the provisions of 18 U.S.C. 3006A (a ) (1) are applicable in

the District of Columbia, as in all the other CJA covered jurisdictiogs, to per-

sons charged with juvenile delinquency by the commission of an act which,

if it had been committed by an adult, would be a felony or misdemeanor (other

than a petty offense as defined by 18 U.S.C. 1) or with violation of probation

covered by the provisions of the CJA, and the provisions of 18 U.S.C. 3006A (a) (4)

cover persons charged in juvenile proceedings in the District of Columbia for

whom the Sixth Amendment of the Constitution requires the appointment of

counsel, or for whom, in a case in which the juvenile faces loss of liberty, any

Federal law—including, in particular, the D.C. Court Reform Act—requires the

appointment of counsel.
As to your final question, the Administrative Office of the United States Courts

should handle the administration of, and budgeting for, the CJA program in

the District of Columbia's local courts generally in the same manner .as it has

in the past and to tile extent possible as it administers and budgets for pro-

grams of the Federal district courts, except, of course, that the administration

of, budgeting for, and financing of, the District of Columbia Public Defender

Service should be in accordance with sections 306 and 307 of the D.C. Court

Reform Act. Except for the aforementioned, this decision should not be con-

strued to increase or decrease the responsibilities of the Judicial Conference
of the United States or the Administrative Office of the United States Courts
under sections 604, 605, and 610 of title 28, United States Code with respect
to the D.C. Superior Court and the D.C. Court of Appeals.

Copies of this decision are being sent to the Executive Director of the District
of Columbia Courts and to the Chief Judge of the Superior Court of the District
of Columbia.

Sincerely yours,
R. F. KELLER,

Deputy Comptroller General
of the United States.

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
SUPREME COURT BUILDING,

Washington, D.C., March 7, 1972.
B-175429.
Hon. ELMER B. STAATS,
Comptroller General of the United States,
General Accounting Office, Washington, D.C.

DEAR Mn. STAATS : Your opinion is requested as to whether in light of the
reorganization of tile local courts in the District of Columbia pursuant to
Public Law 91-358, 84 'Stat. 473, the funds appropriated to the Federal Judiciary
for the implementation of the Criminal Justice Act (18 U.S.C. 3006A), are
available to pay attorneys and experts appointed in the District of Columbia
Superior Court in cases where exclusive jurisdiction over the criminal offense
charged is vested in that court. Second, if it is your decision that such funds
may be so applied, in what categories of cases could such attorneys and experts
be compensated?
The background of these problems may be described as follows:

A. APPLICATION OF THE CRIMINAL JUSTICE ACT IN THE UNITED STATES BRANCH OF
THE OLD D.C. GENERAL SESSIONS COURT

In a letter to this office of June 15, 1966, you held that the Criminal Justice
Act of 1964 should be construed as covering the United States Branch of the
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Court of General Sessions (45 B-15693 Comp. Gen. 785). We believe that the

basic points on which your decision was founded were: that the local offense

jurisdiction of the United States District Court and the General Sessions Court

was then concurrent; the United States Attorney could opt to have the case

tried in either court; and that, therefore, a case in the United States Branch

of the D.C. General Sessions Court could be considered as tantamount to a
criminal case in a district court as defined in the Act.
This "United States Case" or "concurrent jurisdiction" principle was later

extended to the Juvenile Court by the Judicial Conference of the United States

in adopting the following portion of its committee's report at its March 1969
session, viz. (Jud. Conf. Ann. Rep. (1969), p. 37) :
"Judge Johnsen advised the Conference that, pursuant to a communication

from Chid? Judge Bazelon of the District of Columbia Circuit, the Committee
had studied the question of the applicability of the Criminal Justice Act to the
Juvenile Court of the District of Columbia. The Committee noted that just as
there are United States Cases in the Court of General Sessions, so also the
Juvenile Court has jurisdiction over certain United States Cases. Accordingly,
the Committee was of the view that the reasoning of the Comptroller General
in his opinion of June 12, 1966 relating to United States Cases in the Court of
General Sessions was also applicable to counsel assigned in any United States
Case in the Juvenile Court of the District of Columbia provided that the plan for
the District of Columbia encompasses representation for defendants charged
with felonies or misdemeanors, other than petty offenses, in the Juvenile Court."
In a letter to Chief Judge Greene of September 24, 1970 (B-153485) you

articulated the reasoning of your earlier opinions as follows:
"Although not so stated therein, our decision in 48 Comp. Gen. 569 was based

primarily on the fact that in the Tate case the United States not only brought
the prosecution but chose the court in which the case would be tried, i.e., the
Court of General Sessions rather than the United States District Court. Thus,
insofar as 28 U.S.C. 753(f) is concerned, we followed somewhat the same rea-
soning in 48 Comp. General 569 as we did in 45 Comp. Gen. 785 (1966), wherein
we held the Criminal Justice Act of 1964 applicable to the United States Branch
of the District of Columbia Court of General Sessions. That is to say one of
the premises for our holding in the last-cited decision was that the United States
determined whether a defendant in a criminal case was to be tried in the United
States District Court or the Court of General Sessions. In that decision we stated
that it was difficult to reach the conclusion that the Congress intended a defend-
ant's entitlement under the Criminal Justice Act to be dependent upon whether
the United States should choose to prosecute him in one court rather than
another."

B. FORMATION OF THE NEW D.C. SUPERIOR COURT

Reformation of the local D.C. courts in the D.C. Court Reform and Criminal
Procedure Act of 1970 (P.L. 91-358), 84 Stat. 473) has had the following
consequences:

1. The three local courts—General Sessions, Juvenile and D.C. Tax Court—
were merged into a new Superior Court (11 D.C. Code 901). The Superior Court
is given exclusive jurisdiction by 11 D.C. Code 923(b) (2) "of any criminal case
under any la4v applicable exclusively to the District of Columbia", except those
already commenced in the U.S. District Court or those filed there during an
18-month transition period.

2. A District of 'Columbia Public Defender Service is established by Title III
(Secs. 301-309) of Public Law 91-358. This Service is managed by a local board
of trustees and can funrish legal and defense services to up to 60% of D.C.
defendants' but "may furnish technical and other assistance" to private attorneys
appointed to represent such persons. The Act authorizes appropriations to the
District to implement Title III of the Act establishing the D.C. Public Defender
Service to be disbursed by the Administrative Office (Sec. 307(a) of P.L. 91-358).
3. The former pro rata contributions made from D.C. appropriations for the

maintenance of the U.S. District Court and the U.S. Court of Appeals is being
phased out to zero per Sec. 173(b) and (c) of Public Law 91-358.

C. THE 1970 AMENDMENTS TO THE CRIMINAL JUSTICE ACT (P.L. 91-447)

In the virtual rewriting of the Criminal Justice Act (18 U.S.C. 3006A) in
1970, Congress did not disturb the section defining the "district courts" to which
the Act is applicable. The term still includes (18 U.S.C. 3006A (K) ) :
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". . . the District Court of the Virgin Islands, the District Court of Guam,
and the district courts of the United States created by chapter 5 of title 28,
United States 'Code".
The bill, however, adds in a new subsection (1) :
"The provisions of this Act other than subsection (h) of section 1, shall be

applicable in the District of Columbia. The plan of the District of Columbia
shall be approved jointly by the Judicial Council of the District of Columbia
Circuit and the District of Columbia Court of Appeals."
This language was added as an amendment to the Act, apparently in recog-

nition of the fact that the District of Columbia was at that time being pro-
vided with a Public Defender Service by Title III of the District of Columbia
Court Reform and Criminal Procedure Act of 1970 (P.L. 91-358) and would
not be entitled to the Federal Public Defender authorized by 18 U.S.C.
3006A(h) (2).

Congress had, however, apparently rejected an amendment proposed by the
U.S. Attorney General which would have extended the Act (except subsection
(h) ) in the District of Columbia to:

"defendants prosecuted by the United 'States Attorney in any court having
jurisdiction of offenses against the United States . . ." and

"children charged by the District of Columbia With an act which, if committed
by an adult would be a criminal offense prosecuted by the United States Attor-
ney" (see Hearings of June 18 and 25, 1970 before Subcommittee No. 3 of the
House Judiciary Committee, page 102, which includes the statement of Deputy
Attorney 'General Kleindienst).
This proposal was a matter of discussion in Committee by 'Mr. Santarelli of

the Department with Representative Kastenmeier (Ibid pp. 112-113) with Repre-
sentative Poff (p. 117), and with Representative 'Hutchinson (pp. 130-132).
The Committee did not adopt the proposal perhaps because of the creation of
the Public Defender Service prior to the passage of the CJA Amendment Act.
House Report 91-1546 (91st Congress, 2nd Session) on the bill that amended
the Criminal Justice Act explains:
"Amendment No. 11 provides that except for subsection (h) involving defender

organizations, the provisions of the Criminal Justice Act apply in the District
of Columbia. The 'District already [sic] a Public Defender service (title III,
Public Law 91-358)."
The extent to which the amended Act (18 U.S.C. 3006A) was intended to apply

•to the appointment and compensation of private counsel in the courts of the
District of Columbia, municipal and federal, was not further explained.

D. THE PRESENT PROBLEM

It seems apparent that the D.C. Superior Court, having been vested with both
misdemeanor and felony criminal jurisdiction of local application has assumed
much of the character of a state court. In fact, a three-judge court panel of the
U.S. District Court in North v. The Honorable Harold H. Greene, C.A. 413-71,
dated March 18, 1971, found that Congress intended to create a local court out-
side and independent of the federal system. The opinion of the three judges states
(slip op. p. 3, footnote 4) :
"The distinction drawn in terms by Congress in the 1970 Court Reform Act is

between Federal Courts' and 'District of 'Columbia Courts,' established respec-
tively under Article III and Article I of the Constitution. An informed and
expert observer of the legislative deliberations from which this Act emerged
'has characterized it as 'manifesting the intent of Congress to create a judicial
branch of the local 'government of the District of Columbia akin to the judicial
branch of state governments and similarly independent of, and operating out-
side of, the federal judicial branch (footnote omitted).' Williams, District of
Columbia Court Reorganization, 1970, 59 Geo. L. J. 477, 490 (1971)."
It also seems clear that two of the major premises of your original opinions

finding the Criminal Justice Act 'applicable to the D.C. General Sessions Court are
now eliminated. There is no longer concurrent jurisdiction shared by the local
court and 'the United States, and 'thus trial jurisdiction is no longer "dependent
upon whether the United States should. choose to prosecute him in one court
rather thain. another" (see quote from decision B-153485, supra).
We are, therefore, left only wtih two clear propositions. The Criminal Justice

Act is applicable in the two federal courts in D.C., and in the Superior Court
under '11 D.C. Code 923(c) (2) when 'acting as a committing court of cases
triable in the federal court.
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We should appreciate your advice, therefore, as to what extent, if any, federal
judicial appropriations would be further available to compensate private attor-
neys, and persons furnishing services other than counsel (per Sec. 3006A (e) )
in the D.C. Superior Court and the D.C. Court of Appeals, either in criminal
cases, or other cases within the ambit of the Criminal Justice Act (18 U.S.C.
3006A (a) and (g) ). If in your opinion you find that the Criminal Justice Act
applies to any cases peculiar to the local jurisdiction of the D.C. Superior Court
and the D.C. Court of Appeals, what responsibility do the Judicial Conference
of the United States and the Administrative Office have over the administra-
tion of and budgeting for the program in these municipal courts (see: 28 U.S.C.
604, 605, 610; 18 U.S.C. 3006A (i) and (j) ; sections 306 and 307 of the D.C. Court
Reform and Criminal Procedure Act of 1970; P.L. 91-358) ?

Sincerely,
CARL H. IMLAY,

General Counsel.

The CHAIRMAN. Does Mr. Levy have any supplemental remarks?
Mr. SOCOLAR. No, sir.
The CHAIRMAN. Is it the position of the Comptroller General as of

now that the Administrative Office of the U.S. Courts continue to
handle the administration of and budget for the indigent defendants
program?
Mr. SOCOLAR. Yes, sir, I think the current position of the Comp-

troller General is that the state of the law as it exists today places that
function in the Administrative Office of the U.S. Courts.
The CHAIRMAN. Mr. Smith?
Mr. SMITH. No questions.
The CHAIRMAN. Mr. Fauntroy ?
Mr. FAUNTROY. No questions.
The CHAIRMAN. Mr. Rees?
Mr. REES. No questiohs.
Mr. RANGEL. No questions.
The CHAIRMAN. Thank you very much.
The next witness is Mr. Sweeney, Assistant Director for Manage-

ment Affairs, Administrative Office of the U.S. Courts.

STATEMENT OF WILLIAM R. SWEENEY, ASSISTANT DIRECTOR
FOR MANAGEMENT AFFAIRS, ADMINISTRATIVE OFFICE OF
THE 'U.S. COURTS

Mr. SWEENEY. Mr. Chairman, I appreciate the opportunity to be
here. I must preface my statement by saying that the Director of
the Administrative Office of the U.S. Courts, Rowland F. Kirks, was
unable to cancel appearances at the Eighth and Tenth Circuit Judicial
Conference. The Deputy Director was unable to cancel a session at
the District Court for the Southern District of New York, and I am
here as a substitute. I do not confess to as deep a knowledge of this
subject as either of those two gentlemen, so I must ask leave, sir,
simply to read the statement that Mr. Kirks has prepared.
Mr. FAUNTROY. Without objection, Mr. Chairman 
The CHAIRMAN. First of all, the statement of the gentleman has

many exhibits. The statement is 61/2 pages and then the exhibits, which,
without objection, will be made a part of the record.
[The information follows:]
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PREPARED STATEMENT OF ROWLAND F. KIRKS, DIRECTOR, ADMINISTRATIVE OFFICE
OF THE UNITED STATES COURTS

I am Rowland F. Kirks, Director of the Administrative Office of the United
States Courts. I am submitting the following statement at the request of the
Honorable Charles C. Diggs, Chairman of the District of Columbia Committee
of the House of Representatives.
The question before the committee, as I understand it, is not whether counsel

appointed in the local courts of the District of Columbia, namely the District
of Columbia Court of Appeals and the Superior Court of the District of Columbia,
shall be paid for services rendered pursuant to the Criminal Justice Act of
1964, as amended, but rather whether they shall _be paid out of an appro-
priation for the District of Columbia court system or from the appropriation
for the Federal Judiciary.
My duties as Director of the Administrative Office of the United States Courts

are set forth in sections 604 and 605 of Title 28, United States Code, which make
it clear that I operate under the supervision and direction of the Judicial
Conference of the United States and that in presenting budget estimates I do
so only with the approval of the Judicial Conference. Heretofor the budget
requests for payments under the Criminal Justice Act which I have submitted
included requests for the implementation of the Act in the local courts of the
District of Columbia.
The Judicial Conference of the United States, at its October 1972 session,

however, instructed me to delete this request from the submission for the budget
for fiscal year 1974. The Conference noted that the District of Columbia Court
Reorganization Act (Public Law 91-358, approved July 29, 1970) provides in
Chapter 17 that the joint Committee on Judicial Administration in the District
of Columbia, composed of the Chief Judge of the District of Columbia Court of
Appeals, an associate judge of that court, the Chief Judge of the Superior Court
of the District of Columbia and two associate judges of that court, shall among
other things have the responsibility of submitting annual budget requests for
the District of Columbia court system.
At the hearing before the Subcommittee on Appropriations for the Depart-

ments of State, Commerce, and Justice and the Federal Judiciary in 1972, the
Chairman of the subcommittee questioned the appropriateness of including a
request for the local courts of the District of Columbia in the appropriation for
the Federal Judiciary. The House Appropriations Committee deleted this item
from the fiscal year 1973 appropriation reported to the House of Representatives.
In so doing the committee pointed out that reformation of the local District of
Columbia courts clearly established the local criminal jurisdictions of the courts
of the District of Columbia. These courts have no federal jurisdiction; on the
other hand, they do have a public defender service which, at that time, was
seeking a request of nearly two million dollars from the Appropriations Sub-
committee for the District of Columbia. The excerpt from the House Committee
Report is attached hereto as Exhibit A.
The House concurred in the committee report. The Senate took a contrary

view and in conference it was agreed to restore one million dollars to the
appropriation for the Federal Judiciary for the local courts of the District of
Columbia. (See Exhibit B.)
The Judicial Conference of the United States, at its October 1972 session took

note of the views of the House of Representatives and expressed its concurrence
therewith in approving the budget estimates for fiscal year 1974 and I so notified
the Chief Judges of the District of Columbia Court of Appeals and of the Supe-
rior Court. Excerpts from the report of the Judicial Conference Committee on
the Budget are attaChed hereto as Exhibit C. The report, as I have stated, was
approved by the Judicial Conference (see Exhibit E).
I am also attaching as Exhibit D my letter of October 25, 1972 to Chief Judge

Reilly, in his capacity as Chairman of the Joint Committee on Judicial Admin-
istration for the District of Columbia.
Subsequently I met with Chief Judge Reilly and Chief Judge Green, as is

reflected in Exhibits G, H and I attached hereto. It became apparent that the one
million dollars appropriated for the local courts of the District of Columbia
for payment of claims under the Criminal Justice Act for fiscal year 1973 would
not be adequate and I agreed with Chief Judge Reilly and Chief Judge Green
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that I would be willing, despite the mandate of the Judicial Conference to seek
a supplemental appropriaiton for fiscal year 1973 if I could be assured that they
would proceed with the requests for fiscal year 1974 and subsequent years.
My letter to Chief Judge Reilly of January 19, 1973 is attached as Exhibit L

and Judge Reilly's response of January 26 is attached as Exhibit M. On Febru-
ary 7 I wrote to the Director of the Office of Management and Budget carrying
out my part of the agreement and my letter is attached as Exhibit N. Assistant
Director Sweeney, on the same date, wrote to Chief Judge Reilly concerning the
volume of appointments and projections and his letter is attached as Exhibit 0.
Judge Reilly also wrote to the Director of the Office of Management and Budget
on March 13 and his letter is attached as Exhibit Q.
Meanwhile the Attorney General of the United States on January 15, 1973,

wrote to the Chief Justice concerning this matter (see Exhibit J) and the Chief
Justice responded on January 19, pointing out that he, as Chairman of the
Judicial Conference, was likewise bound by the vote of the Conference (Exhibit
K). At the April session of the Judicial Conference, Chief Judge David L.
Bazelon of the United States Court of Appeals for the District of Columbia Cir-
cuit, requested the Judicial Conference to rescind its earlier action relating to
the appropriation for the local courts of the District of Columbia (Exhibit R),
and the action of the Conference rejecting this motion is attached hereto as
Exhibits S and T. Subsequently Mr. E. Barrett Prettyman, President of thern
District of Columbia Bar Association, wrote to the Chief Justice on the same
subject (Exhibit W) and the response of the Chief Justice is attached hereto as
Exhibit X.
In the meanwhile, it may be pointed out that in the report of the Committee

on Appropriations of the House of Representatives (Report No: 93-164  Exhibit
U), that committee recommended that $400,000 be made available as a supple-
mental appropriation for the local courts of the District of Columbia for fiscal
year 1973 and, in so doing, stated that the committee is in agreement with the
position of the Judicial Conference regarding the funding of this item in future
years. In the report of June 22, 1973 of the Subcommittee on the Departments of
State, Justice and Commerce, the Judiciary and related agencies (Report No.
93-321—Exhibit Y), the committee pointed out that no funds were requested by
the judiciary and none have been provided for the compensation or reimburse-
ment for the expenses of attorneys appointed by judges of the District of Colum-
bia Court of Appeals or by judges of the Superior Court of the District of Colum-
bia for fiscal year 1974. The committee report continues, "the committee reiterates
its agreement with the position of the Judicial Conference regarding the funding
for this purpose for these courts."
So far as I am aware, Mr. Chairman, the Chief Judges of the two local courts

of the District of Columbia have been aware for a period of some nine months
of the restriction placed upon me by the Judicial Conference of the United
States. I have no information as to whether they have sought an appropriation
through the District of Columbia Subcommittee on Appropriations. The problem
appears to me to be essentially one to be resolved by the Congress. My office will,
of course, abide by whatever conclusions Congress reaches. Meanwhile, con-
trary to some press reports, I am confident that the Bar of the District of
Columbia will continue to fulfill its obligations to those financially unable to
retain counsel. In this connection I should like to quote the first report to the
Judicial Conference by its Committee to Implement the Criminal Justice Act,
when it said on January 6, '1965:
"It should •be emphasized that the responsibility of members of the. Bar to

accept appointments and to serve in these cases is the same as it traditionally has
been and that the passage of the Criminal Justice Act of 1964 in no way lessens
the responsibility of members of the Bar to accept these appointments. The pay-
ment of compensation to counsel under the Act will in most cases be something
less than compensatory. Service of counsel under the Act will continue to require
a substantial measure of dedication and public service."

Respectfully submitted.
ROWLAND F. KIRKS, Director.
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CORRESPONDENCE AND OTHER MATERIAL RELATING TO APPOINTMENTS OF COUNSEL IN THE LOCAL COURTS
FOR THE DISTRICT OF COLUMBIA

Exhibit Date Description

A  May 5, 1972  Report of House Committee on Appropriations on the Judiciary Appropriation bill
for fiscal year 1973.

B  Text of appropriation for "Representation by Court-Appointed Counsel and Opera-
tion of Defender Organizations" as contained in the Judiciary Appropriation Act,
1973.

C  September 1972___ Report of the Judicial Conference Committee on the bAget which was circulated
to the members of the conference and approved by vote slip.

D  Oct. 25, 1972  Letter from Mr. Kirks to Chief Judge Reilly informing him of the action of the
conference.

E  Oct. 26, 1972  Report of the proceedings of the Judicial Conference.
F  Nov. 1, 1972  Letter from Chief Judge Reilly to Mr. Kirks requesting a conference on the matter.
G  Nov. 2, 1972  Letter from Mr. Kirks to Chief Judge Reilly agreeing to a conference.
H  Nov. 13, 1972  Letter frmo Mr. Sweeney, Assistant Director of the Administrative Office, to Chief

Judge Reilly re compliance with statutory limitation.
I  Nov. 28, 1972  Letter from Mr. Hicks to Chief Judge Reilly agreeing to submit a request for a

supplemental appropriation for fiscal year 1973 with the understanding that he
(Judge Reilly) would attempt to secure an appropriation through District of
Columbia channels for fiscal year 1974.

.1  Jan. 15, 1973  Letter from Hon. Richard G. Kleindienst to the Chief Justice requesting that the
Judicial Conference reassess its position.

K  Jan. 19, 1973  Letter from the Chief Justice to Mr. Kleindienst re action of the conference and
agreement to seek supplemental based on the assumption that the local courts
are seeking an apporpriation for fiscal year 1974 through the normal budgeting
process of those courts.

L  Jan. 19, 1973  Letter from Mr. Kirks to Chief Judge Reilly requesting a detailed estimate of ex-
penditures and justifications in support of supplemental request.

M  Jan. 26, 1973  Letter from Chief Judge Reilly to Mr. Kirks requesting supplemental appropriation
of $543,000; $43,000 for the District of Columbia Court of Appeals and $500,000
for the District of Columbia Superior Court.

N  Feb. 7, 1973 Letter from Mr. Kirks to Hon. Roy Ash, Director of OMB, submitting supplemental
request for $543,000.

O do  Letter from Mr. Sweeney to Chief Judge Reilly on the volume of appointments and
status of the funds for representation in the local courts during the 1st half of
the year.

P  Mar. 6, 1973  Letter from the Chief Justice Judge Reilly (subsequent to a meeing with Judge
Reilly and Judge Greene) stating that he and the Director of the Administrative
Office were bound by the action of the Judicial Conference and that the "best
course is to amend your budget".

Q  Mar. 13, 1973  Letter from Chief Judge Reilly to the Director of OMB requesting an appropriation
of $2,213,000 for fiscal year 1974.

R  Apr. 4, 1973  Letter from Chief Judge Bazelon of the U.S. Court of Appeals for the District of
Columbia to the Chief Justice stating "that the Conference's position should be
considered".

S  Apr. 6, 1973  Excerpt from Report of the Proceedings of the Judicial Conference re the rejection
of the motion by Chief Judge Bazelon that it recind the action taken at the Octo-
ber, 1972 session.

T do  Press release re action of the Conference and endorsement of request for a supple-
mental appropriations for fiscal year 1973.

U  May 3, 1973  Report of the House Committee on the 2d Supplemental Appropriation bill, 1973.
✓  May 4, 1973  Letter from Mr. Gilbert L. Bates, Administrative Office of the U.S. Courts, to Chief

Judge Reilly regarding the reduction of $143,000 by the House in the supplemental
bill and an appeal to the Senate for restoration of the funds denied.

W  May 29, 1973  Letter from the President of the District of Columbia Bar to the Chief Justice re
proposed compromise solution—namely, "that funds would continue to be allo-
cated to the District under the Criminal Justice Act for fiscal 1974 on the condition
that the City would seek appropriate funds under its own budget for fiscal 1975".

X  June 7, 1973  Letter from the Chief Justice to the President of the District of Columbia Bar stating
"I do not see how I can arbitrarily countermand the decision of the Judicial
Conference for fiscal year 1974".

Y  June 22 1973  House Appropriation Committee Report on the Judiciary Appropriation bill for
fiscal year 1974. The Committee reiterated its agreement with the position of
the Judicial Conference.

EXHIBIT A.—EXCERPT FROM REPORT OF HOUSE COMMITTEE ON APPROPRIATIONS
(REPORT No. 92-1065) ON THE JUDICIARY APPROPRIATION BILL FOR FISCAL YEAR
1973 (H.R. 14989)

Representation by court-appointed counsel and operation of defender organi-
zations.—The amount included in the bill for this item is $13,500,000. This is a
reduction of $1,583,000 below the budget estimate and is a decrease of $1,000,000
below the total appropriated for the current fiscal year.
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Pages 161 and 162 of Part I of the Subcommittee hearings set forth the earn-

ings of some of the court-appointed counsel in the District of Columbia during

calendar year 1971, with payments as high as $51,510 in one year to one individ-

ual attorney.
The Committee recommends the following proviso:
Provided, That none of the funds contwined in this title shall be available for

the compensation and reimbursement of empenses of attorneys appointed by
judges of the District of Columbia Court of Appeals or by judges of the Superior

Court of the District of Columbia.
Reformation of the local District of Columbia courts was accomplished by

the D.C. Court Reform and Criminal Procedure Act of 1970 (P.L. 91-358). The
Act clearly established the criminal jurisdictions of the courts in the District
of Columbia. The D.C. Court of Appeals and the D.C. Superior Court have no
Federal jurisdiction. The District of Columbia has a Public Defender Service,
for which an appropriation of $1,611,000 was made for the current fiscal year
and for which a request of $1,934,000 is now pending before the District of
Columbia appropriations subcommittee.

EXHIBIT B.—TEXT OF THE APPROPRIATION FOR "REPRESENTATION BY COURT-AP-
POINTED COUNSEL AND OPERATION or DEFENDER ORGANIZATIONS" AS CONTAINED
IN THE JUDICIARY APPROPRIATION ACT, 1973, PUBLIC LAW 92-544, APPROVED
OCTOBER 25, 1972

REPRESENTATION BY COURT-APPOINTED COUNSEL AND OPERATION OF DEFENDER

ORGANIZATIONS

84 Stat. 916. For the operation of Federal Public Defender and Community
Defender organizations, and the compensation and reimbursement of expenses of
attorneys appointed to represent persons under the Criminal Justice Act of
1964 (18 U.S.C. 3006A, as amended by Public Law 91-447, October 14, 1970),
$14,500,000: Provided, That not to exceed $1,000,000 of the funds contained in
this title shall be available for the compensation and reimbursement of expenses
of attorneys appointed by judges of the District of Columbia Court of Appeals
or by judges of the Superior Court of the District of Columbia.

EXHIBIT C.—EXCERPTS FROM THE REPORT OF THE JUDICIAL CONFERENCE COM-
MITTEE ON THE BUDGET WHICH WAS CIRCULATED TO THE MEMBERS OF THE CON-
FERENCE AND APPROVED BY VOTE SLIP IN SEPTEMBER, 1972

The Director of the Administrative Office be authorized to write the Execu-
tive Officer of the District of Columbia Courts and other appropriate officials of
the District of Columbia Government informing them that the Judiciary budget
estimates for fiscal year 1974 will not include any provision for the representa-
tion of persons in the District of Columbia Court of Appeals or the Superior
Court and that any funds required for that purpose should be included in the
budget of the District of Columbia Government for consideration and approval
by the District of Columbia Appropriations Committees.

CRIMINAL ti USTICE ACT

The sum of $16 million is included in the budget for "Representation by Court-
Appointed Counsel and Operation of Defender Organizations," which represents
an increase of $2.5 million over the amount approved by the House for fiscal
year 1973. The increase is to cover the cost of representation in petty offense
cases when, in the opinion of the judge or magistrate, the defendant faces the
likelihood of a prison sentence if convicted. It is estimated that as a result of
the Supreme Court decision in Argersinger v. Hamlin, June 12, 1972, 407 U.S.C.
.an additional 10,000 persons will be represented by court-appointed counsel in
the United States courts of appeals and district courts. As previously indicated,
the House allowance for 1973 excluded funds for compensation and .reimburse-
ment of expenses of attorneys appointed by judges of the District of Columbia
Court of Appeals or by judges of the Superior Court of the District of Columbia.
The Senate restored the funds, but at this juncture the issue pertaining to the
District of Columbia has not been resolved.
The estimate for fiscal year 1974 does not include any funds for representation

of defendants in the local courts for the District of Columbia. The Comptroller
General of the United States has ruled that Public Law 91-447 "clearly and
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unequivocally makes the OJA applicable •to prosecutions brought in the D.C.
Superior Court and the D.C. Court of Appeals with regard to those prosecutions
brought in the name of the United States, * * *." He also held that, "the Admin-
istrative Office of the United States Courts should handle the administration
of, and budgeting for, the 'CJA program in the District of Columbia's local courts
generally in the same manner as it has in the past and to the extent possible
as it administers and budgets for programs of the Federal district courts, * *
The Comptroller General went on to say that, "Except for the 'aforementioned,
this decision should not be construed to increase or decrease the responsibilities
of the Judicial Conference of the United States or the Administrative Office of the
United States Courts under sections 604, 605, and 610 of title 28, United States
Code with respect to the D.C. Superior Court and the D.C. Court of Appeals." A
copy of the Comptroller General's decision is included herein as Exhibit F.
The Budget Committee does not take issue with the Comptroller General inso-

far as the intent of the Congress that the 'attorneys appointed in the local courts
be compensated and reimbursed their out-of-pocket expenses pursuant to the
Criminal Justice Act.
The Committee does not, however, concur in his position that funds for this

purpose should be included in the budget of the Federal Judiciary. We believe
that these payments should be made out of funds appropriated to the District of
Columbia Government and that their estimates should be subject to the review
and approval of the District of Columbia Appropriations Committees. The local
courts should defend their own budget estimates and should assume responsi-
bility for the 'administration and control of the amounts appropriated.
It is recommended that the Judicial 'Conference go on record to that effect and

that the Director 'of the Administrative Office be authorized to write to the
Executive Officer of the District of Columbia Courts and to appropriate officials
of the D.C. government informing them of the action taken and requesting that
they make provision in their budget for fiscal year 1974.

EXHIBIT D

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Waskington, D.C., October 25, 1972.

Hon. GERARD D. REILLY,
Chairman of the Joint Committee OA Judicial Administration, Chief Judge, Dis-

trict of Columbia Court of Appeals, Washington, D.C.
DEAR CHIEF JUDGE REILLY : Responsibility for the implementation of the

Criminal Justice Act of 1964, providing for the payment of fees and expenses to
court-assigned counsel for persons financially unable to pay, has rested, as you
undoubtedly know, with the Judicial Conference of the United States and the
Administrative Office of the United States Courts.
The enactment of the District of Columbia Court Reform and Criminal Pro-

cedure Act of 1970, establishing "local courts" for the District of Columbia (i.e.
the Superior Court and the D.C. Court of Appeals), led the Conference and this
office to raise with the Comptroller General of the United States the question of
the applicability of the Criminal Justice Act to proceedings in these local courts
of the District of Columbia. By Opinion B-175429, contained in a letter to me
of May 26, 1972, the Comptroller General ruled that the Administrative Office
shall continue to handle the administration of the Criminal Justice Act program
in the District of Columbia local courts, as well as in the United States District
Court and the United States Court of Appeals here in the District of Columbia.
In the appropriation bill for fiscal year 1973, as passed by the House of Rep-

resentatives, appropriations for the implementation of the Criminal Justice Act
for the local courts of the District of Columbia were deleted.
In statements made from the floor of the House, the 'Chairman of the 'Subcom-

mittee on Appropriations for the Federal Judiciary expressed the view that it
was not proper to pay for the fees and expenses of counsel appointed under the
Criminal Justice Act in the local courts of the District •of Columbia out of an
appropriation entirely devoted to the federal judiciary. He expressed the view
that the funds for payment of counsel under the Criminal Justice Act should be
sought in the appropriation for the local courts for the District and hence be
-provided for in the District of Columbia appropriation. The bill, as ireported out
of the House-Senate Conference and approved by the President, does not carry out
the House-passed version of the bill but does limit the amount of the appropria-
tion which may be expended for fees and expenses of counsel in the local courts of
the District of Columbia to one million dollars for fiscal year 1973.
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The Judicial Conference of the United States has taken the position, in view of
the strong feelings by members of the House of Representatives and particularly
the Subcommittee on Appropriations for the Federal Judiciary, that in preparing
the budget request for fiscal year 1974, it is not proper to include a request for
payment of counsel under the Criminal Justice Act in the local courts of the Dis-
trict of Columbia but rather that this request should be included in the budgetary
estimates for the District of Columbia. I am writing to convey this information to
you with the thought that you may wish to incorporate such requests in your
budget estimates for fiscal year 1974 and thus, in the future, avoid the problem
which was raised in the House of Representatives. This will avoid jeopardizing
the payment of fees and expenses to counsel appointed in the local courts of the
District of Columbia.
Let me assure you that the intent of the Judicial Conference of the United

States is not simply to tidy up the accounting systems or to quibble over de-
tails. Rather, there is a most important principle involved. As things stand, the
Judicial Conference is empowered by Title 18, 'Section 3006A, ̀;to issue rules and
regulations governing the operation of plans" . . . under the appropriate section
of the 'Criminal Justice Act. The Administrative Office of the U.S. Courts is
charged with supervision of the plans. The result of the statute is to deny the
District of Columbia government and its courts the 'authority to control their own
activities. With the D.C. Court 'Reorganization Act now in effect, and with the
D.C. 'Courts now independent of the Federal Judiciary in all other affairs, it
seems only proper that 'they should be equally independent in the very important
matter of providing counsel to individuals charged with a criminal offense who
are unable to afford 'adequate representation.
I should be glad to confer with you or your representatives at any time If you

consider this desirable in view of the action of the Judicial Conference of the
United States.

Sincerely,
ROWLAND F. KIRKS, Director.

EXHIBIT E.—EXCERPT FROM THE REPORT OF THE PROCEEDINGS OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES, OCTOBER 26, 27, 1972

Judge Weinman advised that the 1973 Appropriation Act provided a limitation
of $1,000,000 for the fees 'and expenses of counsel appointed under the Criminal
Justice Act by the District of 'Columbia Court of Appeals and the Superior Court
of the District of 'Columbia. As a result thereof and in view of the fact that the
House Appropriations Committee had originally denied any funds under the
Criminal Justice Act for these two courts, Judge Weinman proposed that in the
future the Director of the Administrative Office confer with the appropriate
court officials of the District of Columbia government so that appropriations for
the appointment of counsel in these local courts be requested through the District
of Columbia appropriations.

EXHIBIT F

DISTRICT COURT OF APPEALS,
Waskingtan„ D.C., November 1, 1972.

Hon. ROWLAND F. KIRKS,
Director, Administrative Office of the U.S. Courts, Supreme Court Building,

Washington, D.C.
DEAR MR. KIRKS: I have your letter of October 25, with respect to the views

of the Judicial Conference on the budget request for fiscal 1974. The Joint
Committee of our Court and the Superior Court is greatly concerned at the
prospect of your exclusion of any estimate for payment of counsel fees under
the Criminal Justice Act to attorneys appearing in the District of Columbia
courts, as we had thought this matter settled by the opinion of the Comptroller
General, to which you referred.
Chief Judge Greene, of the Superior Court, and I, would welcome an oppor-

tunity to confer with you about this matter. As our budget request to the District
of Columbia Government was prepared without knowledge of this proposed action,
an early date for such a conference would be appreciated.

Faithfully yours,
GERARD D. REILLY, Chief Judge.
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EXHIBIT G
NOVEMBER 2, 1972.

Hon. GERARD D. REILLY,
Chairman of the Joint Committee on Judicial Administration, Chief Judge, Dis-

trict of Columbia 'Court of Appeals, Washington, D.C.
DEAR CHIEF JUDGE REILLY: Upon my return to the city next week I would be

most happy to visit with you and Chief Judge Greene relative to the Criminal
Justice Act matter about which I wrote you on October 25th. I will call your
chambers when I get back to Washington and we can arrange a mutually con-
venient time to get together.
With kindest regards,

Sincerely yours,
Ro viArrn F. KIRKS, Director.

EXHIBIT H
Hon. GERARD D. REILLY,
Chairman of the Joint Committee on Judicial Administration, Chief Judge, Dis-

trict of Columbia Court of Appeals, Washington,.D.C.
DEAR CHIEF JUDGE 'REILLY: On October 25, 1972, 'Mr. Kirks informed you of

the position of the Judicial Conference of the United States, that the District of
Columbia include in its budget for fiscal year 1974 provision for the payment of
fees and expenses of counsel appointed by the local courts. I am writing with
particular reference to the limitation of $1 million on the amount that we can
pay for such representation in the current fiscal year.
This office does not have any control over the number of appointments or the

amount approved for payment in each case. Likewise, we have no control over
the ratio of cases assigned to private attorneys versus the Public Defender
Service. Therefore, we must look to you to enforce compliance with the statu-
tory limitation. I am sure you 'realize that an over-obligation on the part of the
courts will result in a violation of the Anti-Deficiency Act (31 U.S.C. 665).
The Comptroller General of the United States has held that the appointment

of an attorney constitutes a contractual obligation and, accordingly, payment of
his claim is to be made out of the appropriation current at the time of the
appointment. Since our role is limited to the issuance of checks, you can see that
it will not help you with your problem. There is a considerable time lag between
the dates attorneys are appointed 'and the dates they submit their claims. As of
September 30, 1972, there were more than 3,000 outstanding claims payable
out of the 1972 appropriation.
Our records show that in fiscal year 1972, private attorneys were appointed to

represent 12,353 persons in the Superior Court (including the Family Division)
and 181 appellants in your court. The projected total cost of such representation,
including investigative, expert, and other services (transcripts) is $1.6 million.
The following table shows actual payments to attorneys and reserves for out-
standing claims as of September 30, 1972.

Superior Court Court of Appeals

Number
of cases

Total
cost

Average
cost

Number
of cases

Total
cost

Average
cost

Payments to counsel 
Reserve for outstanding claims 

8,867
3,486

$1, 083, 825
426, 175

$122
122

46
135

$15, 430
44, 570

$335
330

Projected cost (excluding inves-
tigative, expert, and other
services) 12, 353 1, 510, 000 122 181 60, 000 331

Cumulative payments out of the 1972 appropriation as of 'September 30, 1972,
for transcripts, experts and other services, were $36,163. There may be some out-
standing claims for such services, but we expect that the amounts involved will be
nominal.
We have received 3,741 orders of appointment during the period July 1 through

October 31, 1972: 60 for the representation of appellants in your court and the
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others (3,681) for representation in the Superior Court. In all probability, there

were some appointments made late in October that were not received and in-

cluded in our count as of October 31, 1972. The volume of appointments appar-

ently has not diminished. To date we have received only 250 claims in the aggre-

gate amount of $21,148 which are payable out of the 1973 appropriation. These

claims average $85 per case, however, based on past experience, claims received

early in the year usually are lesser in amount than those that are 'submitted later

in the year.
In order to comply with the congressional mandate, it appears that there are

but two alternatives, reducing the volume of appointments or the average cost per

case. It may be possible for the Public Defender Service to take on more cases.

This certainly would reduce the number of private attorneys being appointed. As

for the cost per case, you may want to consider reducing the hourly rates of com-

pensation for services in and out of court. I offer these suggestions as possible

solutions to the problem. The determination as to how the funds are to be al-

located and the controls that are to be employed is within the discretion of the

Joint Committee on Judicial Administration. Naturally we will cooperate and

assist you in every way possible. If you desire any additional information, please

do not hesitate to call on me.
With kind regards, I am

Sincerely yours,
WILLIAM R. SWEENEY.

EXHIBIT I

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Washington, D.C., November 28, 1972.

Hon. GERARD D. REILLY,
Chairman of the Joint Committee on Judicial Administration, Chief Judge, Dis-

trict of Columbia Court of Appeals, Washington, D.C.

DEAR CHIEF JUDGE REILLY : The more I reflect upon our meeting with you, Chief
Judge Harold Greene, and others on the 15th, the more confident I am that it was
an extremely productive 'meeting. It certainly gave me a better grasp of your
problems; I hope you understand ours.

Unfortunately, neither Mr. Sweeney nor myself can recollect any timetable for
action. It was left, as we remember, that you would attempt to secure an appro-
priation through District of Columbia channels for fiscal year 1974 and would let
me know how we could support your efforts in that direction. In turn, I agreed to
follow up such D.C. appropriation action with an appeal for a supplemental to the
Judiciary's appropriation for fiscal year 1973 when you had worked out the 1974
problem.
You and Chief Judge Greene reinforced my convictions that the District of

Columbia should be independent of the Federal Judiciary's appropriation for
implementing the Criminal Justice Act. Perhaps, upon reflection, it will develop
that your Courts presently have adequate substantive authority for such inde-
pendence.

Sincerely,
ROWLAND F. KIRKS, Director.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., January 15, 1973.

Hon. WARREN E. BURGER,
Chief Justice of the Supreme Court of the United States,
Washington, D.C.
MY DEAR MR. CHIEF JUSTICE: One of President Nixon's priorities for improve-

ments in crime control and criminal justice has been the District of Columbia
program. Crucial to that program is the effective operation of the new courts.
Success of the new system has been outstanding. One small problem has occurred
within that otherwise 'generally well operating system.
As you know, the availability of competent counsel for indigent defendants is

an essential prerequisite to the disposition of eases in the criminal justice system
of the District of Columbia. At the present time, funds for indigent defendants in
the Superior Court of the District of Columbia are disbursed by the Administra-
tive Office of the United States Courts pursuant to the provisions of the Criminal
Justice Act.
The applicability of the Criminal 4.ustice Act to cases in the District's Superior

Court is well settled. In 1966, the Chief Judge of the then District of Columbia



171

Court of General Sessions held that the Act was applicable Lu the local courts of
the District. But the Administrative Office sought a contrary ruling from the
Comptroller General. On June 14, 1966, the Comptroller General concluded, how-
ever, that the Act was applicable to misdemeanor cases prosecuted by the United
States in the District's local courts.
On April 30, 1970, shortly before the enactment of the District of Columbia

Court Reform and Criminal Procedure Act of 1970, the Senate agreed to an
amendment to the Criminal Justice Act which made that Act expressly appli-
cable to the courts which were about to be created pursuant to the then pending
court reform legislation. This amendment was agreed-to by the House and became
part of P.L. 91-447, 84 Stat. 916, 'amending 18 U.S.C. 3006A. (the Criminal Justice
Act).
At the time the amendment was introduced, its sponsor, Senator IIruska, made

the following statement:
"Mr. President, the amendment that I have offered would make the provisions

of the Criminal Justice Act, as amended by S. 1461, fully applicable to the Dis-
trict of Columbia.
"This amendment is needed to clarify the application of the act to appointed

counsel appearing before the court of general sessions or any other courts of
general jurisdiction, now or in the future,- in the District of Columbia. The
Criminal Justice Act of 1964, as originally enacted, omitted any reference to
the District of Columbia Court of General Sessions, 'although the Comptroller
General ruled in 1966 that the act does extend to certain classes of cases prose-
cuted in that court. As I recall, that was also the intent of the 1964 act.
"Since the 'Constitutional Rights Subcommittee began consideration of S. 1461,

and other proposed 'amendments to the 1964 act, legislation has been proceeding
through •the Senate and House District Committee that would significantly
reorganize the Federal courts of the District. That legislation is now before a
conference committee.
"The concurrent jurisdiction of the District of Columbia District Court and the

District of Columbia Court of General Sessionsbver certain offenses against the
United States would end under that legislation, and the court systems would be
greatly changed. It is the concurrent jurisdiction, however, upon which the
Comptroller General based his opinion of coverage under the 1964 act.
"Therefore, to insure coverage of the Criminal Justice Act in the District,

whether or not the court reorganization bill is enacted, for those classes specified
in the 1964 act as amended by S. 1461 as reported by the full Judicial Committee,
this amendment is offered." (Congressional Record—Senate, April 30,1970, S6500,
Temp. Ed.)
On March 7, 1972, the Administrative Office again requested a ruling from the

Comptroller General, now contending that the Criminal Justice Act was no longer
applicable to the District's local courts 'because of the enactment of the Court
Reform Act. On May 26, 1972, however, the Comptroller General informed Di-
rector Kirks once again that in his opinion the Criminal Justice Act was ap-
plicable to cases before the District's Superior Court. The Comptroller General
further advised Director Kirks that "the Administrative Office of the United
States Courts should handle the administration of, and budgeting for, the CJA
program in the District of Columbia's local courts generally in the same manner
as it has in the past and to the extent ossible as it administers and budgets
for programs of the Federal district courts......
'On May 18, 1972, the House of Representatives 'approved H.R. 14989, which

contained the appropriations for expenditures under the Criminal Justice Act.
The committee report accompanying the bill contained a proviso that no funds
appropriated to implement the Criminal Justice Act could be used to compensate
attorneys for indigents appointed in the District's local courts. The justification
for the proviso as stated in the report, virtually restated the propositions ad-
vanced by the Administrative Office in its letter of March 7, 1972, to the Comp-
troller General, which the latter rejected on May 26, 1972. However, the bill as
reported out of the House-Senate Conference and approved by the President, did
not carry out the House-passed version of the bill but did limit the amount of the
appropriation which may be expended for counsel for indigents in the local
courts to one million dollars for fiscal year 1973.
'On October 25, 1972, the Administration Office informed Chief Judge Reilly of
the District of 'Columbia Court Qf Appeals that the Judicial Conference of the
United States had taken the position that in preparing the budget request for
fiscal year 1974, it would not be "proper" to include a request for payment of

35-284-74,---12
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counsel for indigents appointed in the District's local courts. On November 14,
1972, Director Kirks met with Chief Judge Reilly and other persons including a
member of my staff. At this meeting, Director Kirks indicated that he would take
no action to ask for a reconsideration of the position taken by the Judicial Con-
ference. Moreover, Director Kirks indicated that he would take no action to lift
the one million dollar ceiling on expenditures for fiscal year 1973, unless the local
courts of the District sought to obtain legislation transferring the CJA program
from the Administrative Office.
The Department of Justice has explored the feasibility of implementing the

suggestion made by Director Kirks. Despite the great urgency of the problem
created—in view of the fact that the present level of CJA expenditures author-
ized is estimated to be reached in February, 1973—it is our feeling that it is not
in the best interest of the administration of justice to seek the legislative changes
suggested by the Administrative Office. The Congress has expressly provided that
the local courts are to share in the funds appropriated under the Criminal Justice
Act and has expressly provided for the propriety of the arrangement whereby the
Administrative Office administers and budgets for the program.
We think it in the best interest of justice to continue to find the entire

criminal justice act program from the same appropriation. To transfer this
function to the less certain route of the District of Columbia budgetary process
would render the program for the District of Columbia subject to pressures that
do not now impinge upon it. In short, we believe we should continue the program
as it presently exists and seek to impress upon the Congress our reasons for
continuing it.
The Department of Justice is aware that unless immediate steps are taken by

the Administrative Office to obtain supplemental appropriations for fiscal year
1973, the justice system of the District of Columbia is likely to be faced with
problems of nightmarish proportions. It is conceivable and even likely, that
literally thousands of cases in the Superior Court involving defendants too poor
to retain counsel will not be processed. It is apparent that such a state of affairs
would be unjust to the public and unfair to indigent defendants. Indeed, the
only solution to the problem may be for the local U.S. Attorney to prosecute
cases wherever possible in the U.S. District Court for the District of Columbia,
where Criminal Justice Act funds continue to be available. We believe, however,
that such a solution would be unduly burdensome to the Federal court and would
be contrary to the Congressional mandate expressed in the Court Reform Act
that local offenses should be prosecuted in the local courts.
In view of the importance of this problem to indigent accused and to the

successful implementation of the Administration's criminal justice program in
the District of Columbia, we would request the Judicial Conference to reassess
its position with respect to the budgeting of Criminal Justice Act funds for fiscal
year 1974. To prevent any undue interruption in the CJA program, we would
ask the cooperation of the Administrative Office to ensure the availability of CJA
funds in the local courts of the District of Columbia for the remainder of fiscal
year 1973.

Sincerely,

EXHIBIT K
RICHARD G. KLEINDIENST.

JANUARY 19, 1973. 4
Hon. RICHARD G. KLEINDIENST,
Attorney General of the United States, Department of Justice,
Washington, D.C.
DEAR MR. ATTORNEY GENERAL: Upon receipt of your letter of January 15, 1973,

concerning appropriations for implementation of the Criminal Justice Act in the
local courts of the District of Columbia, I discussed the matter with Mr. Kirks,
the Director of the Administrative Office.
Mr. Kirks advises me that at the October 25 meeting, at which a representa-

tive of the Department of Justice was present, he agreed with Chief Judge Reilly
and Chief Judge Greene that he would seek a supplemental appropriation to im-
plement the program through fiscal year 1973, on the understanding that for
future years they would seek their own appropriation through their own budget-
ing process. This is in line with the views of the Judicial 'Conference of the United
States and its Committee to Implement the Criminal Justice Act which, as you
know, gives policy guidance in these matters .to the Administrative Office. The
Committee has long been concerned with the anomalous situation existing as to
the two local courts in the District of Columbia. In all the federal courts, as you
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know, the Judicial Conference has authority to set clown guidelines and stand-
ards and furnish direction to the courts in the implementation of the Criminal
Justice Act.
Mr. Kirks has assured me, however, that he is proceeding to seek a supple-

mental appropriation for the District of Columbia courts in order to carry on the
assigned counsel program in the District of Columbia courts through the close
of fiscal year 1973. Mr. Kirks tells me that he has had no further communication
of any sort from either Chief Judge Reilly or Chief Judge Greene since the
October 25 meeting and that the Administrative Office, accordingly, is proceeding
on the assumption that these courts are seeking the, appropriation for fiscal year
1974 through the normal budgeting process of those courts.

Cordially,
EXHIBIT L

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
Washington, D.C., January 19, 1973.

Hon. GERARD D. REILLY,
Chairman of the Joint Committee on Judicial Administration, Chief Judge, Dis-

trict of Columbia Court of Appeals, Washington, D.C.
DEAR CHIEF JUDGE REILLY : We are now prepared to go forward with a supple-

mental appropriation for fiscal year 1973 for payment of counsel fees and other
expenses for Criminal Justice Act cases brought in your court and the D.C.
Superior Court.
As you know, this also involves requesting the Congress to remove an expendi-

ture limitation on those funds.
Accordingly, we must present the best possible case. Would you, therefore,

supply us as soon as possible with a detailed estimate of expenditures and the
justifications necessary to give us the proper arguments to be advanced to the
Congressional Appropriations Committees?
Thank you for your cooperation.

Very truly yours,
ROWLAND F. KIRKS, Director.

DISTRICT OF COLUMBIA COURT OF AMERICA,
Washington, D.C., January 26, 1973.

ROWLAND F. KIRKS, Esq.
Director, Administrative Office of the U.S. Courts,
Washington, D.C. •
DEAR MR. KIRKS: I wish to thank you for your letter of January 19, 1973,

requesting the Joint Committee on Judicial Administration in the District of Co-
lumbia to submit an estimate for a supplemental appropriation to cover the re-
mainder of Fiscal 1973, necessary,payment of counsel fees, and other expenses for
indigent defendant cases in the District of Columbia Court of Appeals and in the
Superior Court.
In view of the $1,000,000 limitation in the 1973 appropriation act for such ex-

penditures by the District of Columbia Courts, it appears that at the present rate
of appointments this sum by next month will be fully obligated. Unless Congress
removes this limitation or appropriates additional funds to carry out this pro-
gram for the last five months of the fiscal year, we shall be unable to provide
proper representation to indigent defendants under the provisions of the Criminal
Justice Act.
Our most conservative estimate is that an additional $543,000 will be needed for

the balance of the current fiscal year, of which $500,000 will be required by the
Superior Court and $43,000 by the P.S. Court of Appeals.
In the Court of Appeals, we are presently making about 20 appointments of

counsel each month under the Criminal Justice Act. By reducing the claimed fees
by approximately 20% in the vouchers submitted to us, the court finds that the
average cost per acre is about $300. Hence, at the rate of 20 cases a month,
averaging $360 a case, the projected cost for the last five months of fiscal 1973 is
$43,000.

Enclosed is a chart breaking down the figures for this year and the preceding
three years and projecting these figures on the basis of current and expected
caseload to fiscal 1973 and 1974. The total payments for the first five months of
this year is a somewhat misleading figure, for many lawyers who briefed and
argued cases in this court during such period have not as yet submitted bills.
The Superior Court is faced with a situation in which 4500 defendants in the
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Criminal Division will require counsel appointed under the Act from February 1,
1973 thorugh June 30, 1973, and with 2,020 such cases in the Juvenile Branch.
The average voucher is $136 in adult cases and $108 in juvenile cases. Conse-
quently it needs an additional $500,000 to enable the court to continue operations
to the end of this fiscal year. A juitification of this estimate by Chief Judge
Greene, together with a description of some of the economy measures being taken,
is enclosed.
I am sorry not to have transmitted this estimate to your office earlier, but

with the unexpected holiday and the necessary absence of the Superior Court
judges because of the previously scheduled Sentencing Institute, this has not been
possible.
Both Chief Judge Greene and I will be available next week if you deem further

material necessary.
Faithfully yours,

GERARD D. REILLY.
Enclosures.

4
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MEMORANDUM
To: Chief Judge Reilly
From: Chief Judge Greene
Re: Criminal Justice Act Appointments and Funds

This memo is in response to the January 19, 1973 letter from Mr. Roland Kirks
concerning the additional appropriation needed for Criminal Justice Act pay-
ments for the District of Columbia Court system.
As you are aware in Fiscal Year 1972 the Administrative Office obtained

$1,570,000 for use in the D.C. Court of Appeals and the D.C. Superior Court. Since
that time, of course, the jurisdiction of the D.C. Court system has greatly in-
creased, and the rates payable under the Criminal Justice Act have doubled.
By conservative estimate there will be 4,500 defendants who will require

counsel appointed under the Criminal Justice Act in the Criminal Division of the
Superior Court from February 1, 1973 through June 30, 1973. During the same
period 2,020 respondents in 'the Juvenile Branch of the Court will need CJA
representation. The average voucher for adult cases thus far this year has
been $136.24; the average voucher for juvenile cases $108.39. Clearly, therefore,
a substantial addition sum is necessary to enable the court to continue operations
through Fiscal Year 1973.
In view of the present emergency the Superior Court has taken emergency

measures to restrict the outflow of CJA funds, and the Court, the Public De-
fender Service and the Bar of the District of Columbia are prepared to take addi-
tional measures to provide defense representation to indigent defendants in this
city. Thus, the Public Defender Service Will be asked to represent a greater pro-
portion of indigent defendants during the remainder of FY 1973 and the private
bar will be asked to 'provide increased defense services on a pro bono public°
basis. Additionally, the individual judges of the 'Superior Court will scrutinize
vouchers even more closely in an effort to cut down per case expenditures •as
much as possible.
With these extraordinary efforts for the present emergency, an additional

appropriation of $500,000 would be adequate to carry the Criminal Justice Act
appointment program through June 30, 1973, and Mr. Kirks should be requested to
seek a supplemental appropriation in that amount, in addition to whatever is
needed for the D.C. Court of Appeals. Please note that the emergency measures
listed above could not be continued indefinitely, and that the fiscal year 1974
appropriation may have to show an increase in funds for the D.C. Court system.

EXHIBIT N

ADMINISTRATIVE OFFICE OF THE U.S. COURTS,
SUPREME COURT BUILDING,

Washington, D.C., February 7, 1973.
Hon. ROY ASH,
Director, Office of Management and Budget,
Washington, D.C.
DEAR MR. ASH: I submit herewith, for your consideration and transmittal to

the Congress, a request for a supplemental appropriation for fiscal year 1973 in
the amount of $543,000 which will be required for payment of the fees and
expenses of court-appointed counsel in the District of Columbia Court of Appeals
and in the Superior Court. This request is in addition to the proposed supple-
mental appropriation of $4 million which has already been transmitted to the
Congress. The request that I refer to is contained in Title I, Part III, of the
1974 Budget Appendix, under the heading, "Representation by Court-Appointed
Counsel and Operation of Defender Organizations."
The Congress, in the Judiciary Appropriation Act, 1973 (Public Law 92-544,

approved Oct. 25, 1972), placed a limitation of $1 million on the compensation
and reimbursement of expenses of attorneys appointed by judges of the District
of Columbia Court of Appeals or by judges of the Superior Court of the District
of Columbia. 'Hon. Gerard D. Reilly, Chief Judge of the D.C. Court of Appeals
and the Chairman of the Joint Committee on Judicial Administration in the
District of Columbia, has informed us that at the present rate of appointments
the funds will be fully obligated this month and that, unless the Congress removes
the limitation or appropriates additional funds, the local courts in the District



177

of Columbia will not be able to provide representation to indigent -defendants
under the provisions of the Criminal Justice Act.
We have agreed to submit this request for a supplemental appropriation with

the understanding that these courts, for future years, would seek their own
appropriations through their own budgetary process. The budget estimates of the
Judiciary for fiscal year 1974 do not include any funds for this purpose. The
Judicial Conference of the United States has taken the position, in view of the
strong feelings by members of the House of Representatives and particularly
the Subcommittee on Appropriations for the Federal Judiciary, that funds for
payments to counsel and other expenses under the Criminal Justice Act in the
local courts of the District of Columbia should be included in the budget of the
District of Columbia Government and that the local courts should defend their
own estimates and assume responsibility for the administration and control
of the amounts appropriated.
The present limitation does create a very serious problem for the local courts

and it is imperative that additional funds be provided at the earliest possible
date. Therefore, it would be greatly appreciated if you would give this matter
your prompt attention.

Sincerely yours,
ROWLAND F. KIRKS, Director.

cc: Hon. Gerard D. Reilly, Chairman, Joint Committee on Judicial Administra-
tion in the District of Columbia.

EXHIBIT 0
FEBRUARY 7, 1973.

Hon. GERARD D. REILLY,
Chairman of the Joint Committee on Judicial Administration, Chief Justice,

District of Columbia, Court of Appeals, Washington, D.C.
DEAR CHIEF JUDGE REILLY : For our recent phone conversation, this is to inform

you that during the first half of fiscal year 1973 we received 6,380 orders of
appointment, 6,242 for representation of persons in the Superior Court (including
the Juvenile Branch) and 138 for the (representation of appellants in your court.
The volume of appointments has increased compared with the first half of

fiscal year 1972, but we have noted a slight reduction in the average cost per case
for services rendered in the (Superior Court. As of December 31, 1972, we had not
settled any claims for services in your court. Since we have paid claims in only a
small percentage of the cases, we do not consider it a reliable basis upon which
to make any projections.
The following table shows the number of appointments and the average cost

per case (exclusive of transcripts and other services) during the first six months
of fiscal years 1972 and 1973:

DISTRICT OF COLUMBIA COURT OF APPEALS

Number of Claims Total Average
appointments paid cost cost

Fiscal year 1972 (6 mo)  76 1 $80 $80Fiscal year 1973 (6 mo)  138  

DISTRICT OF COLUMBIA SUPERIOR COURT (INCLUDING JUVENILE BRANCH)

Fiscal year 1972 (6 mo)  6,037 1,331 $139,387 $105
Fiscal year 1973(6 mo)  6,242 926 84,965 92

Payments for transcripts, investigative, expert, and other services rendering
under the Criminal Justice Act during the first half of fiscal year 1973 aggregated
$8,941 compared with only $7,868 paid during the first half of fiscal year 1972.
This increase is the primarily to a greater demand for transcripts.
I trust that the information contained herein will serve your purpose.

Sincerely yours,
WILLIAM H. SWEENEY.
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EXHIBIT P
MARCH 6, 1973.

Hon. GERARD D. REILLY,
Chief Judge,
District of Columbia Court of Appeals,
Washington, D.C.
DEAR JUDGE REILLY : Since the conversation on Monday afternoon with you and

Chief Judge Greene of the Superior Court, I have undertaken to review the back-

ground of the problem of your budgeting of the cost of the Superior Court and
District of Columbia Court of Appeals compliance with the Criminal Justice Act

under Title 18 § 3006(a). I note that subparagraph (1) provides that the Criminal

Justice Act shall apply to the District of Columbia Superior Court and the Dis-

trict of Columbia Court of Appeals. Offhand, I would read subparagraph (1) as

the commitment by Congress to the principle that counsel is to be provided in all

cases in the newly created local courts for the District of Columbia in the same
manner as is provided for all the federal courts.
You are already aware, of course, from the correspondence that passed between

you and the office of the Director of the Administrative Office of the United States

Courts that the Judicial Conference of the United States has explicitly directed

that no provision be made in the budget of federal courts for the Superior Court of

the District of Columbia or. the District of Columbia Court of Appeals in terms of

compliance with the Criminal Justice Act. The Director of the Administrative

Office is, of course, bound by the Judicial Conference action and I am equally

bound by that action. For that reason, the budget of the Administrative Office

presently under consideration by the House Subcommittee does not include any

provision for the local courts. Hearings have already been concluded on that

budget.
I am also familiar with the expressions of the Comptroller General of the

United States under date of May 26, 1972, that the "Administrative Office of the
United States Courts should handle the administration of and budgeting for the
Criminal Justice Act Program in the District of Columbia's local courts generally

in the same manner that it has been in the past and to the extent possible." The

views of the Comptroller General are entitled to respect but the 'statutes do not

support his construction, and the Judicial Conference action to the contrary is, of

course, binding on me, as I have noted.
Although this matter is not within the jurisdiction of the Judicial Conference

of the United States, I feel bound to 'say that it is hardly conceivable that Con-

gress will allow the crucial problem of representation of indigents to fall "be-

tween two stools." I am not clear why this cost was not included in the budget

presented to Congress for your two courts since it is a District expenditure. How-

ever, you are now confronted with a hard practical problem, and it seems to me

your best course is to amend your budget request and assume that ultimately the

plain intent of Congress in the Criminal Justice Act will find expression in the

budget appropriation for the District. The Nation's Capital, as a "showplace," can

hardly fail to give the same protection to accused persons as the Congress has

provided for all strictly federal courts.
Cordially,

-k

EXHIBIT Q

DISTRICT OF COLUMBIA COURT OF APPEALS,
Washington, D.C., March 13, 1973.

Re request for funds to administer the Criminal Justice Act in the District
of Columbia.

Mr. ROY L. ASH,
Director, Office of Management and Budget,
Washington, D.C.
DEAR MR. ASH: Pursuant to D.C. Code 1967, § 11-1743 (Supp. V, 1972), the

Joint Committee on Judicial Administration in the District of Columbia (id.
§ 11-1701), requests that the budget estimate submitted to Congress for an
appropriation to carry out the provisions of the Criminal Justice Act, 18 U.S.C.
3006A, for the fiscal year 1974, include an additional amount in the sum of
$2,259,000 for expenditures made under such act for services performed in the
Superior Court and the Court of Appeals for the District of Columbia. The
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budget request submitted by the Administrative Office of the United States
Courts to Congress for fiscal 1974 omits any budget estimate for the District
of Columbia judicial system, despite subparagraph '8(2)'(1) of the Act reading
as follows:
"The provisions of this Act, other than subsection (h) of section 1, shall be

applicable in the District of Columbia. The plan of the District of Columbia
shall be approved jointly by the Judicial Council of the District of Columbia
Circuit and the District of Columbia Court of Appeals. (18 U.S.C. 3006A, as
amended by Pub. L. No. 91-447, 84 'Stat. 916)."
In prior fiscal years, the Administrative Office of the Federal Courts pursuant

to the foregoing paragraph of the statute has included an estimate for the appli-
cability of the Act to the District of 'Columbia in its requests. This year the
Administrative Office discontinued this practice because of directions issued by
the United States Judicial Conference. The Chief Justice of the United States
has informed our Joint Committee that both he and the Director of the Admin-
istrative Office are bound by this action of the Judicial Conference, notwith-
standing an earlier opinion by the Comptroller General to the contrary. (The
letter of the Chief Justice and the opinion of the Comptroller General are
attached hereto.)
The omission of such an item for the local court system means that unless

this request of the Joint Committee is 'transmitted to 'Congress promptly, the
House subcommittee on appropriations now considering the State, Justice, Com-
merce, and Judiciary appropriations bill, will provide no funds for the payment
of fees and expenses to court-appointed counsel for indigent criminal defendants
after June 30, 1973, although the appointment of such counsel will still be man-
datory under the Criminal Justice Act. Obviously, this was not the intent of
the statute.
Inasmuch as the obligation to make such payments stems not from 'any enact-

ment peculiar to the District of Columbia but from a federal statute, the appro-
priations to carry it out should be included in the same 'appropriation act which
has previously been the source of such funds.
In fiscal 1974, funds required to compensate attorneys and pay transcript fees

in this jurisdiction under the Criminal Justice Act total $2,213,000:

Attorneys Transcript
fees fees Total

District of Columbia Court of Appeals $120,000 $5,000 $125,000
Superior Court 2,029,000 59,000 2,088,000

Total 2,149,000 64,000 2, 213,000

In view of the fact that the Federal Administrative Office is no longer willing
to audit and disburse such fees, internal administration will be handled by the
Executive 'Office of the Joint 'Committee. It is estimated that $46,000 will be re-
quired for such purpose. Approximately $5,000 for nonrecurring costs is needed
to establish this function in the District of Columbia courts. Accordingly, the
total amount needed by the D.C. Courts in fiscal 1974 is $2,259,000.
As to attorneys' fees, the District of Columbia Court of Appeals averages be-

tween 20 to 25 cases per month which fall under the provisions of the Criminal
Justice Act. The average cost per case is $400. Based on 300 cases a year at $400
a case, $120,000 is needed in fiscal 1974 for the compensation program in the
Court of Appeals. The Superior Court has projected approximately 13,530
Criminal Justice Act cases in fiscal 1974 and has averaged these cases at $150
per case (the national average is $199).

Transcript cost estimates were developed on prior fiscal year spending levels,
plus appropriate percentages of transcript expenses previously incurred in the
United States Court of Appeals for the District of Columbia Circuit and the
United 'States District Court for the District of Columbia.
Since the number of eligible attorney fee cases in the District of Columbia

Courts processed by the Administrative Office of the United States Courts repre-
sents approximately one-third of the Administrative 'Office's workload, adminis-
trative costs and the size of the staff were projected on this basis.

Sincerely yours,
GERARD D. REILLY,

Chairman, Joint Committee on Judicial
Administration in the District of Columbia.

35-284-74---- 13
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EXHIBIT 11.

U.S. COURT OF APPEALS,
Washington, D.C., April 4, 1973.

The CHIEF JUSTICE,
The Supreme Court,
Washington, D.C.
MY DEAR MR. CHIEF JUSTICE: Following my letter to you of March 27, 1973,

concerning difficulties in the administration of the Criminal Justice Act, I
received from Chief Judge Greene of the Superior Court a memorandum con-
cerning the status of the Act in that court and the District of Columbia Court
of Appeals. As the memorandum indicates, the limitation on CJA funds in
those courts for fiscal year 1973 has resulted in the absence of adequate funds
to compensate attorneys during this year. •Moreover, the elimination of the
District of Columbia courts from the proposed fiscal year 1974 budget for the
Criminal Justice Act raises the real possibility that the District will be left
with no funds to pay attorneys appointed in criminal cases after July 1 of
this year.
I supported the action of the Judicial Conference directing the Adminis-

trative Office to exclude the District of Columbia courts from their budget
submission. However, in light of the circumstances outlined in Chief Judge
Greene's memorandum, I believe that the Conference's position should be recon-
sidered. The substantial impact on the administration of criminal justice in
Washington if the Superior Court and the District of Columbia Court of Appeals
were compelled to rely on uncompensated and largely inexperienced attorneys
leads me to believe that federal funding should be continued at least until
adequate arrangements are made to insure the provision of funds from other
sources.
I am enclosing a copy of Chief Judge Greene's memorandum, which I under-

stand was als,o made available to Judge Thomsen of the Committee on the
Implementation of the Criminal Justice Act. I would hope this matter can he
discussed at the Judicial Conference with the other issues regarding the admin-
istration of the Act, as outlined in my earlier letter.
With best personal regards,

DAVID L. BAZELON.

EXHIBIT S

EXCERPT FROM THE REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES, APRIL 5-7, 1973

The Conference rejected the motion of Chief Judge Bazelon that it rescind
the action taken at the October 1972 session (Conf. Rept., p. 32) relating to
Criminal Justice Act appropriations for the local courts of the District of
Columbia.

EXHIBIT T

[Press release, Apr. 6, 1973]

JUDICIAL CONFERENCE OF THE UNITED STATES,
Supreme Court Building,
Washington, D.C.:
The Judicial Conference of the United States today reaffirmed its decision of

last October not to include in its future annual appropriation requests to the
Congress funds to pay fees and expenses of lawyers appointed to serve defend-
ants in criminal cases in the Superior Court and Court of Appeals for the District
of Columbia. At the same time the Conference urged Congress to pass a supple-
mental appropriation in the amount of $543,000 to carry the present program
through June 30th of this year and to give court officials in the District sufficient
time to request the necessary funds in the appropriations for the courts of the
District of Columbia.
The payment of the expenses for the defense of indigent defendants charged

with crime in the federal courts and in the courts of the District of Columbia
is authorized by the Criminal Justice Act of 1966. Last year the appropriations
subcommittee in the House of Representatives deleted the ,CJA funds from the
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budget for the federal courts, indicating that funds for this purpose should be
included in the request for court funds for the District of Columbia courts. The
funds were subsequently restored, but a limitation of $1,000,000 was placed on
expenditures during the current year.

EXHIBIT U

93D CONGRESS t HOUSE OF REPRESENTATIVES S REPORT
1st Session j No. 93-164

•

SECOND SUPPLEMENTAL APPROPRIATIONS BILL, 1973

MAY 3, 1973.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. MAHON, from the Committee on Appropriations,
submitted the following

REPORT

together with

ADDITIONAL VIEWS

[To accompany H.R. 7447]

The Committee on Appropriations submits the following report in
explanation of the accompanying bill making supplemental appro-
priations for the fiscal year ending June 30, 1973, and for other
purposes.

SUPPORT OF U.S. PRISONERS

An additional amount of $2,500,000, is also included to pay for an
increased number of Federal prisoners held in State and local facilities.

DEPARTMENT OF COMMERCE

DOMESTIC AND INTERNATIONAL BUSINESS ADMINISTRATION

SALARIES AND EXPENSES

The bill includes $350,000 for this item to meet increased costs re-
sulting from the dollar devaluation. This amount, which is $62,000
less than the request, relates to planned overseas trade promotion
activities.
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PARTICIPATION IN U.S. EXPOSITIONS

The sum of $6,500,000 is included in the bill for participation in the
International Exposition on the Environment to be held in Spokane,
Washington, in 1974. This amount, together with the $3,500,000
previously appropriated, will provide a total of $10,000,000 for the
exposition.

THE JUDICIARY

SUPREME COURT OF THE UNITED STATES

PRINTING AND BINDING SUPREME COURT REPORTS

The additional sum of $87,000 is provided to cover higher printing
costs and an increased number of volumes. Of the total amount
allowed, $26,000 is for fiscal year 1972 and $61,000 is for fiscal year
1973 costs.

COURTS OF APPEALS, DISTRICT COURTS, AND OTHER JUDICIAL
SERVICES

SALARIES OF JUDGES

The additional amount of $500,000, the budget estimate, is recom-
mended for this item, necessitated as a result of an increase in the
number of senior judges.

REPRESENTATION BY COURT-APPOINTED COUNSEL AND OPERATION OF
DEFENDER ORGANIZATIONS

The additional sum of $2,900,000 is included in the bill for "Repre-
sentation by court-appointed counsel and operation of defender orga-
nizations". Of the amount allowed, $1,000,000 is for appointments of
counsel in petty offense cases when, in the opinion of the judge or
magistrate, the defendant faces the likelihood of a prison sentence.
(Supreme Court decision in Argersinger v. Hamlin, June 12, 1972, 407
U.S. 25). In addition, the sum of $1,500,000 is provided for liqui-
dation of obligations incurred in prior years.
There is also included not to exceed $400,000 for the compensation

and reimbursement of expenses of attorneys appointed by judges of
the District of Columbia Court of Appeals and by judges of the
Superior Court of the District of Columbia. This additional amount,
together with the $1,000,000 previously appropriated, makes a total
of $1.400,000 available for the current fiscal year. The Committee is
in agreement with the position of the Judicial Conference regarding
the funding of this item in future years as stated below:
"The Judicial Conference of the United States has taken the position

that funds for this purpose should be included in the budget of the
District of Columbia Government and that the local courts should
defend their own estimates and assume responsibility for the adminis-
tration and control of the amounts appropriated."
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COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM
OF THE UNITED STATES

The sum of $240,000 is included in the bill to provide for the neces-
sary expenses of the Commission on Revision of the Federal Court
Appellate System of the United States. This Commission was created
by the Act of October 13, 1972 (Public Law 92 189).

RELATED AGENCIES

AMERICAN BATTLE MONUMENTS COMMISSION

SALARIES AND EXPENSES

The additional sum of $18,000, the full amount requested, is recom-
mended to provide for increased cost of supplies resulting from the
devaluation of the dollar.

COMMISSION ON CIVIL RIGHTS

SALARIES AND EXPENSES

The bill includes $128,000 additional for this Commission to provide
for funds for the added work load resulting from the assumption of
jurisdiction for civil rights violations caused by denial of equal pro-
tection of the laws on account of sex, as provided in Public Law 92-496.
The supplemental budget request was based on the premise that the

funds would be available by April 1, 1973. The amount allowed will
provide funding for the entire request based upon June 1, 1973 avail-
ability as indicated on page 224, part 2 of the Supplemental hearings.

COMMISSION ON INTERNATIONAL RADIO BROADCASTING

INTERNATIONAL RADIO BROADCASTING ACTIVITIES

The additional sum of $1,650,000 is included for "International
Radio Broadcasting Activities" to provide for increased costs overseas
for Radio Free Europe and for Radio Liberty resulting from the
devaluation of the dollar. A proviso is included which makes this
appropriation available only upon the enactment into law of author-
izing legislation.

EXHIBIT V
MAY 4, 1973.

Hon. GERARD D. REILLY,
Chief Judge, District of Columbia Court of Appeals,
Washington, D.C.
DEAR 'JUDGE REILLY : Reference is made to your telephone conversation with

Mr. Kostishak this date, regarding the reduction of $143,000 by the House as
reported in the Second Supplemental Appropriation Bill for fiscal year 1973 for
the compensation and reimbursement of expenss of attorneys appointed by
judges of the District of Columbia Court of Appeals or by judges of the Superior
Court of the District of Columbia under the heading "Representation by Court-
Appointed Counsel and Operation of Defender Organizations."
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E. BARRETT PRETTYMAN, Jr., Esquire,
President, the District of Columbia Bar,
Washington, D.C.

It is my understanding that you wish us not to appeal the $143,000 reduction

at this time, but rather to wait until next week. This will allow your accounting

staff time to review your current position and projected caseload for the balance

of the fiscal year. Mr. Kostishak, Mr. Garabedian, and myself will assist you as
best we can in this effort. We look forward to a meeting early next week with
. you and/or members of your staff in order to determine the best approach for an
Appeal to the Senate Committee.

With kind regards, I am
Sincerely yours,

GILBERT L. BATES,
Chief, Division of

Business Administration.

EXHIBIT W

THE DISTRICT OF COLUMBIA BAR,
Washington, D.C., May 29, 1973.

Hon. WARREN E. BURGER,
Chief Justice, U.S. Supreme Court,
Washington, D.C.

DEAR MR. CHIEF JUSTICE: This letter is being written at the suggestion of
Deputy Attorney General Sneed and Mayor Washington, in advance of a call you
will soon receive either from the Attorney General or from the Deputy Attorney
General.
As you well know, a committee of the District of Columbia Bar under the

chairmanship of Joe Tydings has been working hard to resolve the problem of
providing funds for the representation of indigents in the District. When our
committee met with Mr. Sneed, a compromise solution was proposed—namely,
that funds would continue to be allocated, to the District under the Criminal
Justice Act for fiscal 1974 on the condition that the City would seek appropriate
funds under its own budget for fiscal 1975.
Our committee met today with Mayor Washington, and he agreed to make the

necessary request of the Congress for fiscal 1975. He has transmitted that de-
cision by phone to Mr. Sneed. It is my understanding that the Attorney General
or Mr. Sneed will be in touch with you shortly, seeking your approval for fund-
ing under the Criminal Justice Act beginning July 1, in the light of Mayor
Washington's decision.
May I simply add that while the District of Columbia Bar believes that all

funding for the program should be under the Criminal Justice Act, it recognizes
the exigencies of the present impasse and therefore strongly supports the plan
outlined above as the only reasonable alternative to the breakdown of the crimi-
nal justice system in the District. In our view, the appointment of as many as
75 attorneys a day, which would be necessary if no funds were available from
any source, not only would be administratively impossible to carry out but would
raise serious constitutional problems as well.
Thank you very much for your continued interest and concern in this matter of

such vital importance to all of us.
Sincerely yours,

E. BARRETT PRETTYMAN, Jr.,
President.

EXHIBIT X

SUPREME COURT OF THE UNITED 'STATES,
Washington, D.C., June 7, 1973.

DEAR BARRETT: This will acknowledge your letter of May 29, 1973, on the sub-
ject of funds for payment of fees and expenses for counsel appointed by the judges
of the District of 'Columbia Court of Appears and the District of Columbia Su-
perior Court.
In a letter of March 6, 1973, to Chief Judge Reilly of the District of Columbia

Court of Appeals, I stated in part: "* * * the Judicial Conference of the United
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States has explicitly directed that no provision be made in the budget of federal
courts for the Superior Court of the District of Columbia or the District of Co-
lumbia Court of Appeals in terms of compliance with the Criminal Justice Act.
The Director of the Administrative Office is, of course, bound by the Judicial
Conference action and I am equally bound by that action. For that reason, the
budget of the Administrative Office presently under consideration by the House
Subcommittee does not include any provision for the local courts. Hearings have
already been concluded on that budget."
While I appreciate your problems and your position and am happy to note

the decision of Mayor Washington for fiscal year 1975, I do not see how I can
arbitrarily countermand the decision of the Judicial Conference for fiscal year
1974. Even should the Judicial Conference be willing to reconsider its position, it
does not convene until September, which would be too late to handle your imme-
diate problem.

Further, I understand that the Appropriations Committees of the Congress are
presently considering whether funds for fiscal year 1974 should be added to the
existing request of the Judiciary or for that of the District of Columbia. It would
be improper of me to intervene in those deliberations since the hearings on the
Judiciary are closed and a Committee report should be imminent.
I sincerely hope that you will understand the reasons for and the necessity of

my position.
Cordially,

WARREN E. BURGER.

EXHIBIT Y

93D CONGRESS t HOUSE OF REPRESENTATIVES S REPORT
1st Session j No. 93-321

DEPARTMENTS OF STATE, JUSTICE, AND COMMERCE,
THE JUDICIARY, AND RELATED AGENCIES APPRO-
PRIATION BILL, FISCAL YEAR 1974

JUNE 22, 1973.—Committed to the Committee of the Whole House on the State

of the Union and ordered to be printed

Mr. ROONEY of New York, from the Committee on Appropriations,
submitted the following

REPORT

[To accompany H.R. 8916]

The Committee on Appropriations submits the following report in
explanation of the accompanying bill making appropriations for the
Departments of State, Justice, and Commerce, the Judiciary, and
related agencies for the fiscal year 1974.
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The estimates contained in the 1974 budget for the departments and
agencies covered in the bill have been amended by House Documents
Nos. 93-90 and 93-104. The estimates do not include requests for
increased pay costs resulting from Executive Order 11619.

SUMMARY OF THE BILL

The following table summarizes the amounts recommended in the
bill in comparison with the budget estimates for fiscal year 1974 and
the appropriations for fiscal year 1973.

New budget
(obligational) Budget esti-

authority, mates of new
fiscal year (obligational)

1973 (enacted authority,
Department or agency to date) 1 fiscal year 1974

(1) (2)

Department of State  $587,185,650
Department of Justice  1,778,078,000
Department of Commerce  1,612.074,500
The Judiciary 193,642,600
Related agencies  2,608,113,100

Total  6,779,093,850

(3)

$609, 050, 000
1, 836, 349, 000
973, 546, 000
205, 529, 000
610, 606, 000

4, 235, 080, 000

Bill compared to-

New budget
(obligational)

authority
recommended

in bill

(4)

New budget
(obligational)

authority,
fiscal year 1973

(5)

$595,571,000 +$8, 385,350
1, 808,112,000 +30,034,000
961,804,000 -650, 270, 500
199,561,000 +5,918,400
585,095,000 -2, 023, 018,100

4, 150,143,000 -2, 628, 950,850

Budget esti-
mates of new
(obligational)

authority,
fiscal year 1974

(6)

-$13, 479, 000
-28,237, 000
-11,742,000
-5,968, 000
-25, 511, 000

-84,937, 000

I Includes amounts in 2d supplemental appropriation bill, 1973, as agreed to in conference.

The total amount recommended in the accompanying bill in new
obligational authority is $4,150,143,000 which is a reduction of
$84,937,000 in the total amount of the budget estimates. The amount
allowed is a decrease of $2,628,950,850 below the total appropriated
for the current fiscal year (including funds contained in the Second
Supplemental Appropriation Bill, 1973). The decrease below the total
appropriation for the current fiscal year is attributable in large part
to the fact that a total of $1,855,000,000 was appropriated in fiscal
year 1973 for the Disaster loan fund of the Small Business Adminis-

•
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tration and for which no additional funds have been requested as yet
for fiscal year 1974.
In addition to the new obligational authority, there is also included

in the bill a total of $221,515,000 to liquidate contract authorizations.
This amount is $10,485,000 below the appropriation for this purpose
for the current fiscal year.
The action of the Committee as set forth in the bill will reduce ex-

penditures projected for fiscal year 1974 by approximately $54,000,000.
- *

TITLE II—DEPARTMENT OF JUSTICE

The budget estimates for the Department of Justice for fiscal year
1974 total $1,836;349,000. The Committee recommends $1,808,112,000
which is an increase of $30,034,000 over the total appropriated for the
current fiscal year for this Department.

LEGAL ACTIVITIES AND GENERAL ADMINISTRATION

A total of $193,937,000 is provided in the bill in the six appropria-
tion items under this general heading.

General administration.--Included in the bill is the sum of $19,100,-
000 to provide for the expenses of the Office of the Attorney General,
Deputy Attorney General, Pardon Attorney, Board of Parole, Board
of Immigration Appeals, Office of National Narcotics Intelligence,
Office for Drug Abuse Law Enforcement, Library and Administrative
Division. The amount allowed is a decrease of $593,000 below the
budget request and is an increase of $4,900,000 over the appropriation
in this item for the current fiscal year. However, the increase is due
primarily to transfers from other accounts which total over $3,000,000
and so-called uncontrollable increases which total over $1,300,000.

General legal activities.—The 'Committee recommends $47;200,000
to provide for the operating expenses of the following: Office of
Solicitor General, Tax Division, Criminal Division, Civil Division,
Land and Natural Resources Division, Office of Legal Counsel, and the
Civil Rights Division. The amount allowed is an increase of $400,000
over the appropriation for the current fiscal year.
The 12 'additional positions requested (for the Tax Division) have

been approved.
Antitrust Division.—The Committee has again approved the full

amount of the budget estimate, $13,019,000, to provide for necessary
expenses for the effective enforcement of antitrust and kindred laws.

United States Attorneys and Marshals.—A total of $99,300,000 is
provided for the necessary expenses of the United States Attorneys
and Marshals. This amount is an increase of $5,640,000 over the
appropriation for the current fiscal year. A large portion of the in-
crease is for annualization of positions allowed last year, within
grade increases, temporary and part-time employment, litigation ex-
penses, space acquisition, and reduction of lapse.
Of the 100 additional positions requested (Office of United States

Attorneys), 75 have been allowed of which 50 are attorney and 25 are
-clerical positions.
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LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

The 'Committee has included in the bill the sum of $866,000,000 for
the Law Enforcement Assistance Administration. The amount allowed
is an increase of $24,603,000 over the 1973 funding level and a decrease
of $25,124,000 from the budget estimate.
Under the Omnibus Crime Control and Safe Streets Act of 1968 as

amended, the Law Enforcement Assistance Administration is charged
with the responsibility for assisting State and local governments in
reducing crime and improving the quality of the criminal justice
system.
The 'Committee is not specifying at this time the amount to be

allocated to each of the various activities inasmuch as the legislation
extending the authorization of the Law Enforcement Assistance
Administration has not yet been enacted into law.

•

TITLE IV—THE JUDICIARY

Appropriations under this title provide the funds for operation of
the Federal Courts, including salaries of judges, judicial officers and
employees, and other expenses of the Federal Judiciary.
The budget requests of the Judiciary are submitted to the Congress

without revision by the Office of Management and Budget in accord-
ance with the provisions of the Budget and Accounting Act of 1921, as
amended.
The total amount of the estimates for fiscal year 1974 as prepared

and presented by the Judicial branch is $205,529,000. The Committee
recommends a total of $199,561,000, which is a reduction of $5,968,000
in the total request and is an increase of $5,918,400 over the total
appropriated for the current fiscal year.
The action of the Committee with respect to the individual items

under this title is described in the following paragraphs.

SUPREME COURT OF THE UNITED STATES

A total of $6,217,000 is recommended in the six appropriation items
in the bill for the Supreme Court of the United States. This repre-
sents an increase of $510,400 over the appropriation for the current
fiscal year and a reduction of $69,000 below the total request.
The action as to each of the appropriation items follows.
Salaries.—The sum of $3,964,000 is recommended for this item. This

is the full amount of the budget request and is an increase of $180,000
over the appropriation for the current fiscal year.

Printing and binding Supreme Court reports.---The full amount of
the budget estimate, $515,000, is recommended for this item.

Miscellaneous expenses.—The sum of $560,000, the full amount of
the budget request, is included for this item. The increase over the
current fiscal year is primarily to provide for computer costs.

Automobile for the Chief Judge.—Also included in the bill is the
sum of $15,000 to provide for the lease, exchange, driving, maintenance
and operation of an automobile for the Chief Justice of the United
States.
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Books for the Supreme Court.—The sum of $63,000, the full amount
of the request, is recommended for this item.

Care of the building and grounds.—The sum of $1,100,000 is in-
cluded in the bill for the care of the building and grounds.

COURT OF CUSTOMS AND PATENT APPEALS

The sum of $677,000 is recommended for the salaries and expenses
of the Court of Customs and Patent Appeals. While the amount recom-
mended is $15,000 below the budget estimate and is $7,000 below the
appropriation for the current fiscal year, it is the full amount re-
quested by the Chief Judge of the Court when he appeared before the
Committee.

CUSTOMS COURT

The bill provides $2,341,000 for the salaries and expenses of the
Customs Court. This is the same amount as was appropriated for the
current fiscal year.

COURT OF CLAIMS

The sum of $2,154,000, the full amount of the budget estimate, is

included in the bill for salaries and expenses of the Court of Claims.

COURTS OF APPEALS, DISTRICT COURTS, AND OTHER JUDICIAL SERVICES

A total of $191,994,000 was requested for fiscal year 1974 in the
nine appropriation items carried under this heading. The sum of
$186,172,000 is recommended, a reduction of $5,822,000 in the total
requested and an increase of $5,370,000 over the total appropriated
for the current fiscal year.
Salaries of judges.—The full amount of the budget estimate,

$27,300,000, is recommended for the payment of salaries of all
United States circuit and district judges, and all justices and judges
who have retired or resigned pursuant to law, as well as annuities to
widows of Supreme Court Justices.
The amount allowed will provide for the salaries and related benefits

of 648 judges and for the payment of annuities to six widows of
Supreme Court justices.

Salaries of supporting personnel.—The bill includes $81,278,000 to
provide for the salaries of supporting personnel required to assist the
judges in the conduct of hearings, trials, and other judicial functions
and to man the component offices of the courts including the Federal
probation system. The amount allowed is an increase of 84,070,000
over the amount appropriated for the current fiscal year and is a
decrease of $4,048,000 below the budget estimate.
The increase allowed will provide for within grade salary advances,

reduction of lapses (difference between full and part year cost of
personnel authorized in fiscal year 1973 and secretarial and legal
assistance for senior judges), an additional $115,000 for the United
States Court of Appeals for the Fifth Circuit, reclassification of cer-
tain positions in the Probation service consistent with the recommen-
dation of the Civil Service Commission, reclassification of 10 positions
in the large and medium Clerk's Offices in the Court of Appeals,
promotions for newly appointed probation officers pursuant to the
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Judiciary salary plan, as well as 322 additional positions. The ne
w

positions are as follows:
20 deputy clerks for Courts of Appeals
31 deputy clerks for District Courts
170 probation officers
100 probation clerk stenographers
1 interpreter for the Southern District of Texas
Representation by court-appointed counsel and operation of

,defender organizations.—The amount included in the bill for this it
em

is $15,500,000 which is a reduction of $500,000 below the amount of the

budget estimate.
No funds were requested by the Judiciary for fiscal year 1974 and

none have been provided for the compensation and reimbursement

of expenses of attorneys appointed by judges of the District of Colum-

bia Court of Appeals or by judges of the Superior Court of the District

of Columbia. The Committee reiterates its agreement with the position

of the Judicial Conference regarding the funding for this purpose for

these Courts, to wit:

The Judicial Conference of the United States has taken
the position that funds for this purpose should be included
in the budget of the District of Columbia Government and
that the local courts should defend their own estimates and
assume responsibility for the administration and control of
the amounts appropriated.

Fees of jurors.—A total of $18,500,000, the full amount of the budget
estimate, is recommended for the payment of statutory fees and al-
lowances of jurors and fees of jury commissioners.

Travel and miscellaneous expenses.—The bill contains $12,200,000
for the necessary expenses of travel and subsistence incurred by judges
and supporting personnel in attending sessions of court or transacting
other official business and for equipment, law books, supplies, and other
expenses of operating the 11 courts of appeals and 93 district courts of
the United States.
The amount allowed is an increase of $1,574,000 over the appro-

priation for fiscal year 1973 and is a decrease of $813,000 in the budget
xequest.
•'Administrative Office of the United States Courts.—The bill pro-

vides $3,906,000 for the necessary expenses of the Administrative
Office of the United States Courts. The amount allowed is a decrease
of $341,000 below the amount requested.
Of the forty-six additional positions requested, nineteen have been

allowed, 10 for the Information Systems Division, 5 for the Business
Administration Division, 2 for the Probation Division, and 2 for an
Equal Employment Opportunity Unit.

Salaries and expenses of United States Magistrates.—The full
amount of the budget estimate, $7,837,000, is included for the salaries
and expenses of United States magistrates, including secretarial and
clerical assistance as authorized by 2 U.S.C. 634-635.

Salaries of referees.—The sum of $6,997,000, the same amount as
appropriated for the current year, is provided for the salaries of
referees.
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Expenses of referees.—Also included in the bill is the sum of $12,-
660,000 for the expenses of referees including the salaries of their
assistants. This amount is a decrease of $120,000 below the budget
estimate.

FEDERAL JUDICIAL CENTER

The bill also provides $2,000,000 for necessary expenses of the
Federal Judicial Center as authorized by Public Law 90-219. This
amount is an increase of $456,000 over the appropriation for the cur-
rent fiscal year.

The CHAIRMAN. Is the gentleman saying he cannot respond to any
questions?
Mr. SWEENEY. No, sir.
The CHAIRMAN. Relating to this?
Mr. SWEENEY. No, sir. I am saying that there are some questions

I may not be able to respond to. We will get any information that the
committee wishes. I think that I am really saying that I am unable
to give a competent summary of the seven-page statement.
Mr. CHAIRMAN: Proceed, sir.
Mr. SWEENEY. All right, sir. I understand that it is a long statement

and I will not impose on the committee's time.
I am quoting. This is the statement of Rowland F. Kirks, Director,

Administrative Office of the U.S. Courts, submitting the following
statement at the request of the Hon. Charles C. Diggs, chairman of
the District of Columbia Committee, House of Representatives:
"The question before the committee, as I understand it, is not

whether counsel appointed in the local courts of the District of Co-
lumbia, namely the District of Columbia Court of Appeals and the
Superior 'Court of the District of Columbia, shall be paid for services
rendered pursuant to the Criminal Justice Act of 1964, as amended,
but rather whether they shall be paid out of an appropriation for the
Distritc of 'Columbia court system or from the appropriation for the
Federal Judiciary.
My duties as Director of the Administrative Office of the U.S.

Courts are set forth in sections 604 and 605 of title 28, United States
Code, which make it clear that I operate under the supervision and
direction of the Judicial Conference of the United States and that
in presenting budget estimates I do so only with the approval of the
Judicial Conference. Heretofore the budget requests for payments
under the Criminal Justice Act which I have submitted included

• requests for the implementation of the act in the local courts of the
District of Columbia. The Judicial Conference of the United States,
at its October 1972 session, however, instructed me to delete this re-
quest from the submission for the budget for fiscal year 1974. The
Conference noted that the District of 'Columbia Court Reorganization
Act (Public Law 91-358, approved July 29, 1970) provides in chapter
17 that the Joint Committee on Judicial Administration in the Dis-
trict of Columbia., composed of the chief judge of the District of
Columbia Court of Appeals, an associate judge of that court, the Chief
Judge of the Superior Court of the District of 'Columbia and two
associate judges of that court, shall among other things have the
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responsibility of submitting annual budget requests for the District

of Columbia court system."
The CHAIRMAN. Will the witness suspend? When will Mr. Kirks

be back?
Mr. SWEENEY. I believe he will be back sometime this week. Next

week, I beg your pardon.
The CHAIRMAN. We have already made his statement a part of the

record. Why don't we, since you are at that kind of a disadvantage,
submit the questions to him for response to the record and we will keep

the record open so his response can go in the record. I think it is unfair
to proceed with further time under these circumstances.
Mr. SWEENEY. Whatever is your pleasure.
The CHAIRMAN. Thank you very much for being here to present the

testimony. We will make it a part of the record. We will submit ques-
tions to Mr. Kirks for his answers, and those answers will be included
in the record.
Mr. SWEENEY. We will be happy to answer any questions.
The CHAIRMAN. Is that procedure satisfactory to the committee?
Without objection, it is so ordered.
Mr. SWEENEY. Thank you, sir.
The CHAIRMAN. The next gentlemen, Charles Duncan and Frank

'Carsten. Mr. Charles T. Duncan, the new president of the Unified 
Bar

of the District, accompanied by Hon. is 
Karsten, former dis-

tinguished Member of the House, who s also a member of t
he asso-

ciation.
Both of you are familiar with appearances before the commit

tee. Mr.

Duncan has a letter from the bar. Mr. Karsten has a prepare
d state-

ment. I will let you two decide how you want to proceed.

STATEMENT OF CHARLES T. DUNCAN, PRESIDENT OF THE UNI
FIED

BAR OF THE DISTRICT OF COLUMBIA, ACCOMPANIED BY F
RANK

KARSTEN, MEMBER

Mr. DUNCAN. Mr. Chairman, I think we can both be very brief. 
We

appreciate the opportunity to appear here. The position of the Dis-

trict of Columbia bar is set forth in my letter, dated June 23 of thi
s

year, to Judge Greene. He very ably summarized most of the poi
nts

that we made, particularly the difficulties involved in calling on our

entire 16,500 membership, most of those being inexperienced in cri
mi-

nal trials, the difficulties in relying on only those 700 who have trial

experience, the administrative difficulties of working out a free legal

system. The only two points which I would add and which are elabo-

rated on in the letter are that the Code of Professional Responsibility

which governs attorneys' conduct, specifically prohibits an attorney

from handling a matter which he is not qualified to handle and be-

lieves he is not qualified to handle. This would emphasize the difficulty

involved in calling lawyers who are not familiar with the criminal

practice.
The other problem is what to do about the government attorneys.

Our membership is comprised of two-fifth lawyers who work for

United States or District of Columbia courts. Were we to get into a

system of free representation of indigents, our Board of Governors

feel strongly no distinction should be made between the government
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and non-government lawyers. We propose to volunteer the govern-
ment as well as non-government lawyers. That raises obvious prob-
lems of conflict of interest, et cetera.

Other than that, I think everything I was prepared to say has
already been said.
[The letter follows:]

THE DISTRICT OF COLUMBIA BAR,
Washington, D.C., June 23, 1973.

Hon. HAROLD H. GREENE,
Chief Judge,
Superior Court of the District of Columbia,
Washington, D.C.
DEAR CHIEF JUDGE GREENE : I acknowledge receipt of your letter dated June

20, 1973 in which you call upon the members of The District of Columbia Bar, in
cooperation with the Public Defender Service, "to provide free representation to
indigent criminal defendants in the local court system."
The Board of Governors of The District of Columbia Bar held a special meeting

• on June 22 to consider your request and I have been authorized and directed by
that body to make the following response.
The Board, and I am sure, most members of the Bar understand and appreciate

the problem faced by your Court and the community. We are well aware of your
many efforts to resolve this dilemma in an appropriate and legal fashion; in fact,
as your letter notes, our Bar has participated with you in these efforts. We are
also aware that the effectiveness and integrity of the criminal justice system in
the District of Columbia are threatened. We see, however, a number of very seri-
ous problems which make us question whether there can be effective compliance
with your request.
As you know, a relatively small percentage of our membership possesses crimi-

nal trial experience. Criminal trial work is a specialty, just as taxation, corporate
law, labor law, patent law and many others are specialties, and specialists in one
branch of the law often are unable to perform efficiently in other specialties of the
law. The same is true, of course, in all of the professions.
The Code of Professional Responsibility, which governs our conduct, prohibits

an attorney from handling a legal matter which he knows or should know that
he is not competent to handle (DR 6-101) (A),(1). A very serious ethical question
would be raised from the attorney's point of view if all members were directed
to provide criminal defense services. Even more important, however, the con-
stitutional rights of the defendants themselves almost certainly would be seri-
ously jeopardized if they were represented by inexperienced counsel who were
unfamiliar with the criminal law and its many procedures.
On the other hand, if assignments in indigent cases were limited to those at-

torneys, estimated to be about 700, who have had criminal trial experience, it is
obvious that extreme burdens would be placed on them, as they would be required
to devote as much as one-third to one-half of their professional time to uncom-
pensated legal services; this in turn would raise due process and other consti-
tutional objections.

f Notwithstanding the above, and assuming the willingness of all members of
the Bar to cooperate fully, the administrative problems which would be imposed
on The District of Columbia Bar, the Public Defender Service and the Superior
Court would be enormous. Your letter calls for 54 different attorneys for each
of six days per week. The administration of such a plan, in terms of notices,
instructions, directions to the several buildings in which your Court is located,
and the like, would be almost impossible to administer with existing resources.
Further, the actual matching of defendants and 'attorneys would, in our view,
be extraordinarily difficult to accomplish. We keel very strongly that such a
system simply would not work.
Another complication is the extent of which attorneys employed by the Govern-

ment, comprising approximately two fifths of our membership, would participate
in the program you suggest. Our Board strongly feels if your plan is attempted,
no distinction should be drawn on the basis of such employment. On the other
hand, we recognize that conflict of interest questions may be raised if Govern-
ment attorneys are included.
For the foregoing reasons, the Board of Governors feels that it cannot con-

scientiously participate, at least on any long term basis, in a plan which is
fraught With such constitutional, ethical' and administrative difficulties.
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At the same time, as indicated at the beginning of this letter, the Ba
r wishes

to assist the Court in solving the very serious problem which it 
faces. Accord-

ingly, I have been directed to appoint a committee, which will consist of M
essrs.

Horsky, Stoner, and Temple to work with you in determining whether or 
not

the Bar, by providing free legal assistance through its members, can f
ill the

void created by the refusal of Congress to act. This committee is auth
orized

to explore in greater detail the proposal contained in your letter, to assist in

the preparation and filing of appropriate litigation to provide for compensation

to counsel as provided in the Criminal Justice Act or otherwise, to test in appro-

priate ways the professional responsibility of attorneys to participate, or to

refuse to participate, in the solution which you propose and to pursue such

other lines of inquiry and to make such recommendations as it deems appropriate.

As you know, our basic position is that this entire problem can and should be

resolved by the continued receipt by the District of Columbia of the funds

to which it is entitled under the Criminal Justice Act. To this end, the Board

of Governors has authorized the bringing of a lawsuit to achieve that result

through the courts.
As your letter indicates the members of the Bar have a continuing interest

in solving this problem. We will continue to cooperate to the fullest extent con-

sistent with our professional responsibility to indigent defendants, to our mem-

bers, and to the community as a whole.
Very truly yours,

CHARLES T. DUNCAN, President.

The CHAIRMAN. Do you have any supplemental comments?
Mr. KARSTgN. Mr. Chairman, it is always a pleasant experience for

me to visit the House of Representatives and see my old friends. I
spent 'almost 35 years working here, first as a committee clerk and
thereafter as a Member of the House and I cherish the memory of those
good old years and all my friends that I have down here.
I am going to summarize my statement in the interests of time.
[The full statement follows:]

PREPARED STATEMENT OF HON. FRANK M. KARSTEN

Mr. Chairman, it is always a pleasant experience for me to visit the House of
Representatives and see my old friends. I spent almost thirty-five years working
here, first as a Committee Clerk and thereafter as a Member of the House and
I cherish the memory of those years.
I have been a Member of the Bar of the District of Columbia for twenty seven-

years and since I left Congress in 1969 I have been engaged in the private prac-
tice of law. I have devoted a part of my time to criminal law work in the Superior
Court.
Defendants in criminal law cases fall into two categories—those who are

financially able to retain counsel and those who are indigent. It has long been
established that one accused of a crime is not only entitled to a speedy and im-
partial trial but he is also entitled to be represented by counsel regardless of his
financial status. In the District of Columbia the vast majority of defendants in
criminal cases, probably 95% are legally indigent.
On the average, there are about seventy-five new cases a day which 'originate in

the Superior Court. They cover the entire range of criminal law from 'simple
assault to first degree murder. A substantial number involve drugs and narcotics.

Generally the arraignment or presentment of the defendant is held the day fol-
lowing arrest. Depending upon the nature of the offense the defendant then enters
a plea and the case is set for trial or a preliminary hearing. In most cases it is not
possible for the defendant to qualify for release on bond, pending trial because of
indigency and counsel frequently spend an hour or two exploring other methods
of release.
These simple preliminary procedures involve a great deal more of the attorney's

time than many people realize. In addition to the foregoing, the attorney is usu-
ally present during the morning of the day he is appointed to a case. He must then
interview the client, develop the facts and decide upon a course of action which
will safeguard the rights of the defendant. Following this the Court reconvenes
in the afternoon and of course the attorney must be present when the case is
called. With about seventy cases on the docket it is often necelssary to wait an
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hour or two for the case to be reached. For his initial efforts, which have required
a large part of the day the attorney will generally be compensated for only one
hour of his time.
I mention these details which confront practitioners in the Superior Court to

illustrate the difficulties that would be encountered by attorneys and the judiciary
if they were required to operate completely without funds to pay counsel for rep-
resenting indigent defendants. The compensation that may be paid under the
Criminal Justice Act is certainly not attractive to most members of the Bar but
many have been accepting Court appointed cases as a part of their responsibility
as officers of the Court.
'Since the passage of the Criminal Justice Act, which incidentally I supported

when I was a Member of this Body, a small group, composed mostly of young men,
has been developed within the District Bar and they have become specialists in
the criminal law. All together there are probably five hundred or more attorneys
in the District who are thoroughly competent and experienced in this field.
In the past funds for the Criminal Justice Act in the District of Columbia have

been carried in the Judiciary appropriationkhich would appear to be justified by
the Comptroller General's decision, B1754297V May 26, 1972.
The subsequent position taken by the Judicial Conference of the United States

in October, 1972 directing that no provision be made in the budget of Federal
Courts for the Superior Court of the District of 'Columbia or the District of
Columbia •Court of Appeals, for all intents and purposes has had the effect
of overruling the Comptroller General's decision. Whether it is ultra vires, de
jure or defacto the Judicial Conference action has prevented the inclusion of
any request for funds for the District in the Judiciary budget.
Over the past few months the District Bar has thoroughly explored every

possibility of securing funds on an interim basis until the item could be included
in the District Budget next year. We have had conferences with the Deputy
Attorney General as well as the Mayor and many Members of the House and
Senate. In addition I also talked with Chief Justice Burger whose letter to me
of June 7 I offer for the record. He said in part:
"* * * there is virtually nothing I can do. The District of 'Columbia leaders

should put their needs in their own budget. Our hearings are long since closed
and the Judicial Conference action is binding on me. I strongly support the
D.C. Government position but its request should be directed to the D.C.
Committee."

Thereafter, on June 22 the Committee on Appropriations reported H.R. 8916
to the House. This Bill carries the 1974 Judiciary funds and the Committee
Report No. 93-321 contains the following language:
"No funds were requested by the Judiciary for fiscal year 1974 and none have

been provided for the compensation and reimbursement of expenses of attorneys
appointed by Judges of the District of Columbia Court of Appeals or by Judges
of the Superior Court of the District of Columbia."
The Committe reiterates its agreement with the positions of the Judicial

Conference regarding funding for this purpose for these Courts, to wit:
"The Judicial Conference of the United States •has taken the position that

funds for this purpose should be included in the budget of the District of
Columbia Government and that the local courts should defend their own estimates
and assume responsibility for the administration and control of the amounts
appropriated."
This Bill is scheduled to be taken up in the 'House tomorrow and doubless

will be passed.
I would also like to call to the attention of the Committee that the Report of

the Appropriations Committee on the Omnibus Appropriation Bill which passed
the House and Senate last month contained language similar to the pending
Report. On that occasion the Committee seemed to go a little out of its way
to make its position clear.
I have the greatest respect for the Comptroller 'General whom I have known

personally for many years and would be hesitant to question the validity of
his decision which certainly does rest on a strong legal foundation. However
the Appropriations Committee within the past few weeks has twice expressed
itself in a manner contrary to the 'Comptroller General's decision. In view of
the strong and persistent opposition of the Committee on Appropriations it
would appear to me the only practical approach to the problem is through the
Committee on the District of Columbia.
I thank the Committee for granting me this time and will be glad to try to

respond to any questions Members may wish to ask.
35-284-74 14
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SUPREME COURT OF THE UNITED STATES,
Washington, D.C., June 7, 1973.

FRANK M. KARSTEN, Esq.,
221 Emerald Hill Drive,
Washington, D.C.
DEAR MR. KARSTEN: Your letter reached me after the date of your meeting

with Mr. Sneed.
The enclosed copy of letter to E. Barrett Prettyman will indicate that there

is virtually nothing I can do. The District of Columbia leaders should put their

needs in their own budget. Our hearings are long since closed and the Judicial

Conference action is binding on me. I strongly support the D.C. government

position but its request should be directed to the D.C. Committee.
Cordially,

WARREN E. BURGER.

SUPREME COURT OF THE UNITED STATES,
Washington, D.C., June 7, 1973.

E. BARRETT PRETTYMAN, :fr., Esquire,
President, the District of Columbia Bar,
Washington, D.C.
DEAR BARRETT : This will acknowledge your letter of May 29, 1973, on the sub-

ject of funds for payment of fees and expenses for counsel appointed by the
judges of the District of Columbia Court of Appeals and the District of Columbia
Superior Court.
In a letter of March 6, 1973, to Chief Judge Reilly of the District of Columbia

Court of Appeals, I stated in part: "* * * the Judicial Conference of the United
States has explicitly directed that no provision be made in the budget of federal
courts for the iSuperior Court of the District of Columbia or the District of
Columbia Court of Appeals in terms of compliance with the Criminal Justice
Act. The Director of the Administrative Office is, of course, bound by the Judicial
Conference action and I am equally bound by that action. For that reason, the
budget of the Administrative Office presently under consideration by the House
Subcommittee does not include any provision for the local courts. Hearings have
already been concluded on that budget."
While I appreciate your problems and your position and am happy to note the

decision of Mayor Washington for fiscal year 1975, I do not see how I can arbi-
trarily countermand the decision of the Judicial Conference for fiscal year 1974.
Even should the Judicial Conference be willing to reconsider its position, it does
not convene until September, which would be too late to handle your immediate
problem.
Further, I understand that the Appropriations Committees of the Congress are

presently considering whether funds for fiscal year 1974 should be added to the
existing request of the Judiciary or for that of the District of Columbia. It would
be improper of me to intervene in those deliberations since the hearings on the
Judiciary are closed and a committee report should be imminent.
I sincerely hope that you will understand the reasons for and the necessity

of my position.
Cordially,

WARREN E. BURGER.

Mr. KARSTEN. I might say that I have been a member of the District
Bar for about 27 years. Since I left Congress in 1969 I have been en-
gaged in the private practice of law. I have devoted a part of that
practice to criminal work in the superior court. Actually the practi-
tioner in the superior court is at a great disadvantage.

COURT PROCEDURE

I might cite the procedure that is followed here. The average is
about 75 new cases a day which originate there. They cover the entire
range of criminal law from serious felonies down to petty misde-
meanors. Generally in the superior court the arraignment or present-
ment of the defendant is held the day following his arrest. Depending
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on the nature of the case, the defendant enters a plea. The case is set
for preliminary hearing. In most cases, as has been pointed out, the
defendant is financially unable to pay for counsel services and also
unable to secure bail. As a result of that, the attorney often spends
an hour or two, or more, trying to work out other methods for release
of the defendant. These simple procedures involve a great deal more
time of the attorney than many people realize.

After the attorney is appointed in the morning, he is generally there
at the time of the appointment, then he must be in court in the after-
noon when the case is called. With 70 or 75 cases on the dockets it is
often necessary for an attorney to spend 2 or 3 hours or longer in the
court waiting for his case to be called.
I mentioned these details which confront the practitioners in the

superior court to illustrate the difficulties that confront the court and
attorneys if they were required to operate completely without funds
to pay counsel for indigent defendants. The compensation that may
be paid under the Criminal Justice Act is certainly not very attractive
to most members of the bar.
In a hypothetical case I cited a moment ago, the fee would probably

be for 1 hour's service, although the attorney may have devote' a
greater part of the day to the preparation of the case and initial
hearing.
I might say that since the passage of the Criminal Justice Act there

has developed a body of young lawyers in the District of Columbia
who are experienced and capable in this work. All together, I would
estimate that perhaps there are 500 or more competent and experienced
defense attorneys in this field.
You would have to branch out into antitrust lawyers and other

things. In the past, as has been pointed out, the criminal justice funds
were included in the judiciary appropriation. I think that would
certainly be justified in view of the Comptroller General's decision.
The subsequent position taken by the Judicial Conference directing
that no provision be made in the budget for superior court and ap-
peals has for all intents and purposes overruled the Comptroller Gen-
eral's decision.
Whether it is ultra vires, de jure or de facto, the Judicial Conference

action has prevented the inclusion of any request for funds for the
District in the judiciary budget.
Over the past 4 or 5 months the District bar has thoroughly ex-

plored every possibility of securing funds on an interim basis until we
could get the funds in the District budget next year. We have had
conferences with the Deputy Attorney General, the Mayor, and many
Members of the House and Senate. In addition, I might mention 
The CHAIRMAN. Could the witness suspend a moment.
Does the gentleman from New York have any questions before he

answers the rollcall ?
Mr. RANGEL. Mr. Duncan, when you mentioned 700 trial lawyers 
Mr. DUNCAN. These are attorneys with particularized experience in

criminal, defense work.
- Mr. RANGEL. That was the only question. Thank you.
The CHAIRMAN. Perhaps the other gentlemen are going to respond

to the quorum call.
The gentleman from Kentucky has a question. They may have a

question.
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Mr. MAZZOLI. No, Mr. Chairman, I have no questions. Thank you.
The CHAIRMAN. Proceed.
Mr. KARSTEN. In addition, I had occasion to talk personally with

the Chief Justice about the matter 2 or 3 weeks ago. He wrote me a
letter on June 7, and I offer it for the record.
I would like to read just one or two sentences from the letter:
* * there is virtually nothing I can do. The District of Columbia leaders

should put their needs in their own budget. Our hearings are long since closed and
the Judicial Conference action is binding on me. I strongly support the D.C.
Government position but its request should be directed to the D.C. Committee.
Thereafter, on June 22 the Committee on Appropriations reported

H.R. 8916 to the House. This bill carries the 1974 Judiciary funds and
the Committee Report No. 93-321 contains the following language:
No funds were requested by the Judiciary for fiscal year 1974 and none havebeen provided for the compensation and reimbursement of expenses of attorneysappointed by Judges of the District of Columbia Court of Appeals or by Judgesof the Superior Court of the District of Columbia * * *.
They also alluded to the Judicial Conference decision which wasprinted in the report on June 22. I think that bill is scheduled to betaken up in the House tomorrow. I would like to call attention to thecommittee of the appropriations report on the omnibus supplementalbill that contained that restrictive language.
I might say that I have the greatest respect for the ComptrollerGeneral, whom I have known personally for many years and wouldcertainly be hesitant to disagree with his decision. However, in viewof the strong, persistent opposition of the Committee on Appropria-tions, it would appear to me that the only practical approach wouldbe through the Committee on the District of Columbia.
I want to thank the committee for granting me this time.Mr. HOGAN. Mr. Karsten, as I understand the Judicial Conference,a motion was made to have it reconsider the action they took inOctober 1972?
Mr. KARSTEN. Yes, sir.
Mr. HOGAN. They refused to do that?
Mr. KARSTEN. The Chief Justice also sent me a copy of the letterhe wrote to Mr. Prettyman, then president of the bar association, inwhich he said, "The Conference will not meet again until September,which would be too late to handle this problem, if we could get themtogether."
Mr. HOGAN. Was there a motion made at the Conference in Aprilof this year?
Mr. KARSTEN. I believe it was; yes, sir.
Mr. HOGAN- They refused to reconsider their position?Mr. KARSTEN. They refused.
Mr. HOGAN. Which relied to a great extent on the AppropriationsCommittee for the action they have taken?
Mr. KARSTEN. Yes, sir.
In view of the action of the Appropriations Committee in thesetwo reports that have been issued within the last month, they saythis matter should come through the District Committee and theDistrict budget. I think they would vote for it if we could get somekind of request before them.
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Mr. HOGAN. Did the unified bar support the position of the Confer-
ence when they took this matter up with the Conference?
Mr. KARSTEN. I don't know the bar ever made a formal determina-

tion. Mr. Duncan would be in a better position to answer that.
Mr. DUNCAN. I think that is a correct answer.
Mr. HOGAN. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Fauntroy.
Mr. FAUNTROY. I have no questions.
The CHAIRMAN. Thank you both for your testimony.
The CHAIRMAN. Mr. Norman Lefstein, director, Public Defender

Service, accompanied by J. Patrick Hickey, deputy director, Public
Defender Service.
You have a 10-page statement, Mr. Lefstein. How would you like to

proceed?

STATEMENT OF NORMAN LEFSTEIN, DIRECTOR, PUBLIC DEFENDER
SERVICE, ACCOMPANIED BY J. PATRICK HICKEY, DEPUTY DI-
RECTOR, PUBLIC DEFENDER SERVICE

Mr. LEFSTEIN. I will proceed in any way you wish, Mr. Chairman.
The CHAIRMAN. You have been very patient and we want to accord

you all the time that is neessary to make your presentation. It turned
out that some of the subsequent witnesses found that some of their tes-
timony was covered by others and therefore the summarized.
You may proceed in whatever way you feel you can make your

presentation most effective.
Mr. LEFSTEIN. Perhaps what I can do is summarize much of what is

in the statement and limit myself to reading only small portions.
The CHAIRMAN. In any event, the entire statement, without objec-

tion, will be included in the record.
[The full statement follows:]

PREPARED STATEMENT OF NORMAN LEFSTEIN, DIRECTOR, PUBLIC DEFENDER
SERVICE FOR THE DISTRICT OF COLUMBIA

I have been advised that the Committee would be interested in a discussion
of the role of the Public Defender Service in furnishing legal representation
to indigents in the District of Columbia. In addition, I have been asked to discuss
the likely results should there be a termination of Criminal Justice Act funds to
compensate private attorneys in the District of Columbia's local courts.

DESCRIPTION OF PUBLIC DEFENDER SERVICE

The Public Defender Service for the District of Columbia (PDS) was created
by the District of Columbia Court Reform and Criminal Procedure Act of 1970
(Public Law 91-358), enacted July 29, 1970. The 'Service is the statutory suc-
cessor to the Legal Aid Agency established by Congress in 1960. The PDS is
governed by a seven member uncompensated Board of Trustees, who are responsi-
ble for the agency's general policies. Members of the Board of Trustees, all of
whom are members of the District of Columbia bar, are appointed for three
year terms by the Chief Judges of the four District of Columbia courts and the
District's Mayor-Commissioner.
Pursuant to its statute, the Service's major responsibility is to represent per-

sons financially unable to obtain adequate legal representation in the following
courts and proceedings: felony and misdemeanor cases in United States District
Court and in the Superior Court of the District of Columbia; proceedings before
the Superior Court's Family Division where juveniles are alleged to be delinquent
or in need of 'supervision; proceedings before the Commission on Mental Health
involving civil commitments; appellate cases; and any proceedings ancillary or
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collateral to the foregoing representation. The agency's legal staff, which consists
of 44 staff attorneys, is assisted in its representation by a small staff of full-
time and volunteer investigators and social workers.
During the past year the vast majority of PDS representation has been fur-

nished in criminal and juvenile cases in the Superior Court. This emphasis on Su-
perior Court cases (as opposed in Federal offenses in the United ,States District
Court) resulted largely from the ever present threat throughout the current fiscal
year that sufficient funds to compensate private counsel might be used up. Since
every case handled by the PDS means one less case charged against the Criminal
Justice Act by a private attorney, we determined to concentrate our efforts in the
Superior Court.
Thus, during the past fiscal year in the Superior Court PDS attorneys have

represented approximately 30 percent of all persons charged with criminal and
juvenile delinquency cases. In addition, PDS attorneys, have represented a num-
ber of persons charged with criminal offenses in the United States District Court,
and also have been assigned appeals before the United States Court of Appeals
for the Di'strict of Columbia Circuit and the District of Columbia Court of Ap-
peals. Finally, the Service's attorneys have served as counsel for virtually all
persons brought before the District of Columbia Mental Health Commission in
involuntary civil commitment cases.

LIMIT ON PDS REPRESENTATION AND THE "MIXED SYSTEM"

Under the PDS statute, representation by the Service is limited to not more
than 60 percent of the cases, thereby insuring participation by the private bar in
at least 40 percent of the more than 20,000 indigent cases annually requiring
appointment in the District's local and Federal courts. The underlying philosophy
of this "mixed system" of legal representation is that there should be full-time
public defenders with expertise in the criminal law handling many cases on their
own, and who also serve as a vital resource for private assigned counsel.
Thus, the defense of indigents in the District of Columbia is not to become the

sole domain of either public defenders or a small group of private lawyers; in-
stead, the burden of representation is to be shared by both groups, with the Public
Defender Service ultimately representing up to 60 percent of the cases. To assist
the courts in administering this mixed system of legal representation, the Service
is required by its statute to "establish and coordinate the operation of an effective
and adequate system for appointment of private attorney& . . ." This task is per-
formed by the Service's Coordination of Appointments Division, which consists
primarily of administrative staff operating out of offices located in the Superior
Court.
In my judgment, the Public Defender Service statute wisely guarantees a mixed

system of legal representation consisting of both private and public defenders. In
large cities where there is no mixed system and public defenders handle all or
nearly all of the cases, the result has sometimes been disastrous. Caseloads have
increased faster than the size of the staff and necessary revenues, making quality
legal representation impossible. The plight of public defenders is illustrated by a
recent decision of a Federal District Court in New York, where, in an effort to
secure for defendants effective legal assistance, the judge imposed caseload limits
on attorneys employed by the Kings County Branch of the New York Legal Aid
Society. Wallace v. Kern, Nos. 72-0-898, 73—C-55 and 73-0-113 (E.D. N.Y., de-
cided May 13, 1973). According to the court's opinion, some New York Legal Aid
Society lawyers were required to handle caseloads as high as 90 felonies at a given
time, and the attorneys consequently were unable adequately to prepare cases for
trial or otherwise protect the Constitutional rights of their clients.
In contrast to the situation in New York and elsewhere, I am pleased to report

that the Public Defender Service in the District of Columbia does not find itself
with caseloads so excessive that its attorneys are unable to represent their clients
adequately. While the typical PDS staff attorney is exceedingly busy, usually
handling between 30-35 active felony cases, he is able to provide effective legal
assistance as required by the Sixth Amendment. The subject of caseloads of PDS
attorneys has received considerable attention by the agency's Board of Trustees,
and recently a memorandum was adopted wherein the Trustees instructed the
Director of the agency to insure that PDS lawyers do not represent an excessive
number of clients.

While interested in preserving a system involving both private attorneys and
public defenders, I do not mean to leave the impression that the Public Defender
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Service is opposed to growth in its staff size. Our opposition is rather to an

elimination of private attorneys from the representation of indigent defendants,

since we agree with the conclusion of the Committee on Poverty and the Admin-

istration of Federal Criminal Justice appointed by Attorney General Robert F.

Kennedy in 1963 that "an almost indispensable condition to fundamental im-

provement of American criminal justice is the active and knowledgeable support

of the bar as a whole." In fiscal 1972, 1973 and 1974 the Service sought larger

appropriations for modest increases in its number of attorneys. To date, no,

increases have been forthcoming. Thus, despite significant increases in the num-

ber of serious criminal cases which have been added to the criminal justice

system during the past several years, the Public Defender Service has experienced

no growth in the size of its legal staff for several years. In fiscal 1971 the

Service was increased from 34 to 44 attorneys and this is where we are today.

APPOINTMENT OF PRIVATE COUNSEL AND THE CRIMINAL JUSTICE ACT

The criminal and juvenile cases not represented by PDS attorneys in the

Superior Court are handled by private lawyers appointed pursuant to the

Criminal Justice Act. The overwhelming majority of these lawyers volunteer to

take these appointments because of the availability of Criminal Justice Act

compensation, although a few lawyers are drafted by the Superior Court in an

effort to broaden the pool of attorneys familiar with criminal and juvenile de-

fense representation. Data compiled by the Service indicates that in the Superior

Court between July 1, 1972 and March 31, 1973, (152 volunteer lawyers in criminal

and juvenile cases submitted 10 or more vouchers for payment pursuant to the

Criminal Justice Act. During Congressional appropriation hearings in 1972 con-

cern was expressed 'that some lawyers in the Superior Court were earning up-

wards of $30,000 per annum from their Criminal Justice Act appointments.

Effective July, 1972, the Superior Court's Board of Judges approved procedures

to limit attorney incomes under the ,CJA to not more than $18,000 annually. This

system for limiting attorney incomes has proven very effective and has helped

to spread the appointments to a larger number of volunteer attorneys.
It appears clear that Congress intended that funds to pay private lawyers

under the Criminal Justice Act in the District of Columbia's local courts would

come from the Judiciary appropriation, not the budget of the District of Colum-

bia. While I don't wish to discuss extensively what I suspect will be well covered

by other witnesses, I think it worth noting that when the Criminal Justice Act

was amended in 1970 it was specifically made applicable to the District of

Columbia. Thus, 18 U.S.C. § 3006A (1) states:
"The provisions of this Act * * * shall be applicable in the District of

Columbia. The plan of the District of Columbia shall be approved jointly by the

Judicial Council of the District of Columbia Circuit and the District of Columbia

Court of Appeals."
The applicability of the Criminal Justict Act to the local courts in the District

of Columbia is reviewed at length in the May 26, 1972 opinion of R. F. Keller,
Deputy Comptroller General of the United States. Mr. Keller's letter concludes
that "the Administrative Office of the United States courts should handle the
administration of, and budgeting for, the CJA program in the District of Colum-
bia's local courts generally in the same manner as it has in the past and to the
extent possible as it administers and budgets for programs of the Federal District
Courts * * *."

WHAT WILL OCCUR IF NO CJA FUNDS ARE AVAILABLE

The only conceivable alternative available in the event no funds are appro-
priated to pay private counsel under the CJA is for the Superior Court to draft
hundreds of private lawyers to provide free representation in more than 10.000
criminal and juvenile cases annually. At a minimum, this proposal would mean
that each day approximately 50 private attorneys would be ordered to the
Superior Court to receive an assigned case. As the 'District of Columbia Bar
has noted, such representation by its members presents serious ethical, Constitu-
tional and administrative difficulties. Not all of the lawyers likely to be drafted
for indigent defense representation may be competent to handle the assigned
cases. The Constitutional rights of defendants may be seriously jeopardized if
the lawyer's experience is insufficient for the complexity of the assigned case.
Moreover, enormous logistical problems would be encountered in attempting to
Involve so many different lawyers in appointed cases.
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While the Public Defender Service favors the involvement of the private bar
in a mixed system of legal representation, we believe that a system which re-
quires large numbers of drafted lawyers to take new assignments in the Super-
ior Court on a daily basis without compensation would be unfair and totally
unworkable. The result of such a program is sure to be chaos; the Constitu-
tional rights of defendants will not be adequately protected and the ability of
the Superior Court to dispense speedy justice will unquestionably be undermined.

Lastly, a word should be said about the necessity of funds to pay for trans-
cripts and expert witnesses, for if no monies are available to compensate ap-
pointed counsel under the Criminal Justice Act presumably there will be no funds
for these other services either. Presently the Criminal Justice Act provides that
"counsel for a person who financially unable to obtain investigative, expert,
or other services necessary for an adequate defense may request them in an
em-parte application [to the Court]." 18 U.S.C. 3000(e) (1). In the event no
funds are available to pay for these services, an indigent defendant will be de-
prived of the Equal Protection of the Laws as guaranteed by the United States
Constitution. Should such a situation occur, the courts undoubtedly will be asked
to fashion an appropriate remedy.

Mr. LEFSTEIN. It seemed to me in listening to the other witnesses
that it might be helpful by way of background to say initially some-
thing about an explanatory nature of the Public Defender Service.

PUBLIC DEFENDER SERVICE

•The Public Defender Service was created by statute in 1970 as part
of the District of Columbia Court Reform Criminal Procedure Act.
The agency is the successor to the Legal Aid Agency which was enacted
by Congress in 1960, which was a smaller agency than what the Public
Defender Service is now. The agency is governed by a 7-member un-
compensated Board of Trustees, all of whom are members of the Dis-
trict of Columbia Bar and they are appointed for 3-year terms by the
chief judges of four District of Columbia Courts and the District's
Mayor.
The Service has jurisdiction to provide representation not only in

the supervior court in felony and juvenile delinquency cases but also
in the U.S. District Court. The jurisdiction also extends to cases before
the Commission on Mental Health and extends to appellate cases
before the U.S. Court of Appeals for the District of Columbia Circuit
as well as to the District of Columbia Court of Appeals.
During the past year the vast majority of the Service's representa-

tion has been furnished in the superior court and we have emphasized
the superior court in our representation because we have been faced
throughout the current fiscal year which ends on the 30th of June
with an ever-present threat that sufficient funds to compensate private
counsel might be used up, and we know that every case that the Service
handles means one less case which is going to have to be compensated
under the Criminal Justice Act.
The percent of the cases which the Service has provided representa-

tion numbers about 30 percent of the criminal and juvenile cases
in the superior court. We have provided representation in relatively
few, but in some cases in the U.S. District Court.
We also have been assigned appeals before the U.S. Court of Ap-

peals for the District of Columbia Circuit and we have been required
by the District of 'Columbia 'Court of Appeals to provide representa-
tion in every case where there is an appeal when the Service's lawyer
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was the trial counsel in the superior court. This has required us to
handle many more appellate cases than was our situation in the past.

Finally, the Public Defender Service has served as counsel for vir-
tually all persons who are brought before the District of Columbia
Mental Health Commission, which numbers more than a thousand
patients 'a year. I might add that the Mental Health Commission pro-
ceedings are not covered by the 'Criminal Justice Act. There is in the
Public Defender Service statute a limitation on the number of cases
we can provide representation in.
That was mentioned by several other witnesses. That percentage is

60 percent. It was written into the statute in order to guarantee a
so-called mixed system of legal defense which would consist of public
defenders as well as private attorneys.
The underlying philosophy of such a system is that there should

be a defense system which becomes the domain of a group of public
defenders or solely of private lawyers, but that there are advantages
in having both public defenders and private lawyers involved in the
system. Indeed, there was a report, which I quote in my statement, by
the Attorney General's Committee on Poverty and the Administration
of Federal Criminal Justice, appointed in 1963, which concluded that
an 'almost indispensible condition to fundamental improvement of
Federal criminal justice is the active and knowledgeable support of
the bar as a whole.
As indicated in my statement, we believe that the private bar ought

to be involved in providing indigent defense. We do not favor having
the Public Defender Service provide all of the representation. We
do, however, have no opposition to growth in the service, and in the
past several years we have sought additional funds for our attorney
staff.

FUNDING THE SERVICE

In fiscal 1972, 1973, and 1974, in order to bring us closer to provid-
ing up to 60 percent of the representation, those requests for additional
funding of staff have thus far not been successful. One of the problems
which has confronted public defenders when they have been required
to provide all of the representation invariably seems to have been a,
growth in caseload which has outstripped necessary revenues. Conse-
quently, the ability to furnish effective quality legal representation
has been significantly undermined in many jurisdictions by the Public
Defender's Office.
There was, as noted in the statement, a decision just very recently

by a Federal district court judge in New York involving the New York
Legal Aid Society where the Federal judge in an effort to secure for
defendants effective legal assistance imposed caseload limits on attor-
neys employed by the Kings County branch of the New York Legal
Aid Society. That case was decided on May 13 of this year. According
to the court's opinion, some New York Legal Aid Society lawyers
were required to handle caseloads of 90 felonies at a given time. In
contrast to New York, I am pleased to report to this committee that the
public defender services does not find itself in a situation where the
caseloads are so excessive that our lawyers are unable to provide an
effective legal system. All of the lawyers handling felony and mis-
demeanor eases have caseloads of between 30 and 35 which we believe
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is an adequate number to keep them extremely busy but at the same
time is not a number so great that they are unable to effectively repre-
sent their clients.
The CHAIRMAN. On that point, you indicate that the statute permits

a certain amount up to 60 percent of all indigent cases.
Mr. LEFSTEIN. We have the authorization to do it.
The CHAIRMAN. But you are only handling 30 percent.
Mr. LEFSTEIN. That is correct.
I believe the legislative history which accompanied the public de-

fender service bill indicated that there would have to be an additional
appropriation in order that the service would build its staff and reach
a point where eventually it could represent up to 60 percent of the
cases.
Let me simply conclude, Mr. Chairman, by stating that the balance

of my statement concerns the legal aspects of having these funds come
through the judiciary appropriation which I think has been covered
by other speakers and I won't go into it here.

PRESENT PROBLEM

I also noted in the statement what the situation would be if no
funds of any kind were forthcoming either from the District of Colum-
bia appropriation or from the judiciary appropriation and concluded
that while an attempt could be made to involve the private bar in a
massive undertaking of providing representation, in thousands of
cases, I think it is ultimate result, certainly, over any protracted period
of time would almost surely be chaos. You would have enormous prob-
lems of getting that number of lawyers down.
You have some constitutional problems, maybe ethical problems on

the parts of lawyers. I should think that alternative ought to be
avoided almost certainly if there is a way to do so. There is one last
item mentioned in my statement which I think has not been touched
Oil by anyone else and that concerns the problem of necessary funds
for transfer of some expert witnesses, for no moneys are 'appropriated
for the payment of counsel and if the limitation contained in the report
of the House Subcommittee on the Judiciary were to prevail, pre-
sumably there would be no funds for the payment of experts and
transcripts either. Payments for such services are specifically covered
by the Criminal Justice Act, and if an attorney who was serving with-
out compensation did not have access to funds to pay for transcripts
and did not have access to funds to retain expert witnesses it would
appear to me that a very serious constitutional equal protection prob-
lem would be created. I mention that simply because while it is much
smaller in terms of money than the amount necessary to pay for coun-
sel, there is no remedy that I know of other than money to solve the
problem.
You can find lawyers possibly and draft them, and the court can seek

to assign them, but I don't know what you would do with the trans-
cript and expert witness problem if, for example, the present continu-
ing resolution which appears as if it will be passed runs out at the end
of September and there is nothing else to take its place.
I would be happy to answer any questions that the committee has.
The CHAIRMAN. Do any of your associates have any supplemental

remarks at this point?
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Mr. HICKEY. No, Mr. Chairman.
The CHAIRMAN. How many additional cases do you think you could

handle without placing an inordinate workload on your staff?
Mr. LEFSTEIN. I think the answer to that is virtually no additional

cases, Mr. Chairman. I think if we were to try to take significant num-
bers of new cases we would burden our lawyers to a point where they
simply could not effectively represent their clients.
The CHAIRMAN. You said significant numbers. That is not quite re-

sponsive to the question. How many could yOu take? Could you take a
couple more or five more? What is the cutoff point?
Mr. LEFSTEIN. I think you are right. I think that is a very good point

that I said a significant number. I would like to amend that quite
frankly to say I don"t think we can take any more. The process which
goes on in our office is constantly monitoring the caseloads of our staff.
If a lawyer, for example, becomes involved, as one attorney on the

staff has been the last week in a first degree murder case which has been
in trial for 6 days, you cannot take that lawyer and add new cases to
her. We are mindful of the responsibility to provide representation in
as many cases as possible, but I am satisfied, and together with other
persons on the staff who have reviewed this problem in the light of
need for counsel which the court faces, I simply do not think we can
add to our staff without totally changing the nature of our program
and the quality of representation which we afford.
The CHAIRMAN. You used the term "her." You have female attorneys

apparently?
Mr. LEFSTEIN. Surely.

PRESENT STAFF

The CHAIRMAN. What is the breakdown on your staff? You have
women; how many? You have blacks. You have other minorities.
Could you tell us specifically?
Mr. LEFSTEIN. We have a staff of 41 authorized attorney positions

because we have had several vacancies and several new people joining
us on the 4th of September.
I can't tell you whether we are now 42 or 13 but we are very close to

the 44 and as of September 4 we will be back at 44. Of those attorneys,
we have 8 blacks on •the staff, we have approximately 14 women.
I might tell you, Congressmen, that the recruitment of black lawyers
for our staff is an activity which has occupied a good deal of my at-
tention and that of Mr. Hickey and others on the staff. It is an issue
which has concerned the board of trustees of the agency.
The Public Defender Service in the District of Columbia received.

since May 1, 1972, until approximately May 1973, over 600 applica-
tions from persons to work in the agency. Of that number of more
than 600, only 32 applications were received from blacks.
The CHAIRMAN. Why is that?
How do you account for that in a community that is 70 percent

black, with a caseload that is 90 percent black?
Mr. LEFSTEIN. I think it is accounted for in a couple of respects.

One is that obviously the number of blacks in law school, while grow-
ing, is not an astronomical number. In addition the blacks who come
out of law school today frequently have very, very good opportu-
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nitie,s, perhaps better opportunities than what they believe they find_
in the Public Defender Service. I think that probably is the nub of
the problem. We have tended to hire attorneys who have had some
prior legal experience, and usually it is maybe only a year or 2 years.
Sometimes they have clerked or done something else.
Another reason why we do that if you take somebody out of law

school they join us prior to the time that they can take the bar exam-
ination or have a bar examination result and if we were to take people
out of law school we would not be able to put them into courts
immediately.
I mention that and that consideration because of the blacks who

apply to the agency and who applied to us during the past year—
the majority, I believe I am correct in saying three-fourths—were
senior graduating law students, whereas only about eight of them were
actually already admitted to the bar of the District of Columbia or
elsewhere. I can also tell you that the caliber of lawyers that the
acrency attracts has, I think, been exceptional. I would be happy to
submit additional information to the committee which discusses this
very issue.
The CHAIRMAN. Why do you have less of a problem in recruiting

female lawyers than you do blacks? You have twice as many,
approximately.
Mr. LEFSTEIN. I should say that several of the females are also

black. So they would fall into both of those categories. I can only
report to yo'u based on whom we have hired and interviewed. I think
it is fair to say we have many more female applicants overall than
black applicants. I don't think there is any question about that. I think
that reflects that in the 1970's there are many, many more females
attending law schools than was true when I graduated from law school
in 1961.
The CHAIRMAN. What about other minorities, such as Spanish-

speaking, et cetera?
Mr. LEFSTEIN. We have one person who speaks Spanish but he is

not of Spanish descent.
The 'CHAIRMAN. You don't have any applicants from that part of

the community?
Mr. LEFSTEIN. No. I can think of only one applicant who would

have been a Mexican-American who applied to us from a law school
in California.
The CHAIRMAN. What kind of an effort have you made for addi-

tional staff? How substantial were your requests? Why were they
denied?
Mr. LEFSTEIN. As you know, the appropriations subcommittees of

the House and Senate for the District of Columbia do not normally
furnish and they have not in our case furnished an explanation as to
why our increases for additional staff were denied. I honestly cannot
tell you why they were denied. I would guess that it was simply a
matter of having less priority among competing requests for funds
than did some other requests for funds.
The CHAIRMAN. Did the questioning before these agencies seem to

suggest some basis for their negative reaction to your requests?
Mr. LEFSTEIN. On the Senate side, I think there has generally been

more receptivity than there has been on the House side. But this past
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year most of the questioning in Mr. Natcher's subcommittee dealt with
the possibility of expanding the agency and of using the agency as an
alternative to Criminal Justice Act payments to lawyers.
Yet I am informed that when the Appropriations Subcommittee on

the House side reported out the District of Columbia budget our re-
quest for 12 new attorneys was nevertheless denied. I cannot fully
explain why the response has been as it has been over the past several
years.
The CHAIRMAN. This 12 that you mentioned is what you need to ful-

fill your statutory authority of 60 percent of the criminal cases?
Mr. LEFSTEIN. I do not believe it would be sufficient by any means.

It was requested in cooperation with the D.C. Budget Office as a num-
ber which we thought we could absorb in this coming fiscal year with-
out putting an undue burden on the agency in terms of the absorption
of this number of new lawyers.

• We also thought it was realistic.
The CHAIRMAN. You would really need how many to accomplish

this?
Mr. LEFSTEIN. If we were to represent 60 percent of the cases and

you included not only the Superior Court but also the United States
District Court, Where we have jurisdiction, we believe we would prob-
ably need over a hundred lawyers.
The CHAIRMAN. A hundred additional lawyers or a hundred overall?
Mr. LEFSTEIN. I'm sorry, a total somewhere over a hundred includ-

ing those we now have.
The CHAIRMAN. Mr. Hogan.

•

REPRESENTATION IN UNITED STATES AND DISTRICT OF COLUMBIA COURTS

Mr. HOGAN. Mr. Lefstein, do you know off hand currently what your
percentage of representation in the U.S. district court and the U.S.
Court of Appeals is?
Mr. LEFSTEIN. In the U.S. district court, since last July or August,

we have confined ourselves largely to handling cases before the U.S.
magistrates prior to the time that the defendant would be held over for
the grand jury. At that level we have probably handled near a ma-
jority and maybe three-fourths of the cases. Post-indictment in the
U.S. district court, since last July or August we have handled rela-
tively few cases. I mean a number which would be like 10 or 15, simply.
because of a desire to focus our attention in the superior court.
I might say that was also the wish of the superior court, and in

view of the funding problem which was present with the $1 million
limitation last fall, it made sense to us to concentrate our efforts in the
superior court with the acquiescence of the U.S. district court.
The CHAIRMAN. I assume if there were an emergency situation which

arose where it looked like the local courts were faced with an emer-
gency situation, I assume you could stop representation totally in the
Federal court, could you not, because they have authority to appoint
CJA people and you could concentrate your total effort in the local
courts.
- Mr. LEFSTEIN. Theoretically we could.
The CHAIRMAN. This would be in an emergency situation only.
Mr. LEFSTEIN. It would be met with very substantial opposition by

the U.S. district court.
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The CHAIRMAN. Certainly the authority would be there and the
judges on the Federal side who appoint individuals under the Criminal
Justice Act need not necessarily have the effectiveness of representa-
tion on that side.
Mr. LEFSTEIN. Yes.
The CHAIRMAN. We are talking about an emergency situation such as

Judge Greene was faced with in the trial court.
Mr. LEFSTEIN. To put that in perspective, I should tell you I am talk-

ing only about one attorney in the U.S. district court who practices full
time over in the magistrate. We have rotated that attorney. Since last
August there has normally been one attorney here.
The CHAIRMAN. Certainly you would cooperate with the local courts

here to help alleviate their problem.
Mr. LEFSTEIN. Absolutely. I think we have cooperated with the court

and I think Judge Greene appreciates that.
The CHAIRMAN. Before closing out, Judge Greene, you have now

heard all the subsequent witnesses, if there is any statement that you
would like to make in view of whatever has been said since you have
been in the witness chair, we would certainly welcome your comments.

STATEMENT OF HON. HAROLD H. GREENE, CHIEF JUDGE, SUPERIOR
COURT OF THE DISTRICT OF COLUMBIA—Resumed

Judge GREENE. Mr. Chairman, I do not want to take any more time.
The committee has been most patient. Most of the witnesses have, I
think, supported the position I tried to tn.ke.

PREVIOUS COUNSEL SYSTEM

I would like, if I may, to comment on one area which has not been
touched upon, but which I understand has been a matter of concern
perhaps to at least some members of the committee. That is the ques-
tion of whether the Superior Court could not simply return to the sys-
tem that existed prior to the Criminal Justice Act when there was no
funding of any kind and when lawyers were not required to perform on
a citywide basis for free. I think that is a matter that has caused some
concern. I would like to say that while it is theoretically a solution to
the problem, I think it would be a tragedy if the court system were re-
quired to go back to that kind of a system.
If I may, Mr. Chairman, just read one or two paragraphs out of the

study that was made of the court of general sessions, which is the
predecessor court of the superior court, when that system was in ef-
fect to bring home to the committee as to what a return to those condi-
tions would mean to the criminal justice system of the District of
Columbia.
A study was made by someone who was attached to the Office of

Deputy Attorneys General in 1965 and 1966 in which he made a thor-
ough investigation of all aspects of the processing of cases in the court
of general sessions, and specifically with respect to the problem of
criminal representation; here is what I found. I am not quoting from
pages 92 and 93 of his report, talking about what happens when the
attorney first meets his client.
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Typically the Initial subject of conversation concerns the financial resources
of the accused. Does he have any money on his person? Does he have a bank
account, employers, wife or mother? The latter is a particularly fruitful source
when all else fails. A not uncommon scene is a lawyer with his arms slithered
through a small hole in a glass partition commanding in a harsh tone, give me
the money, $1 or $10, nothing is spared. Not all members of the regular defense
Bar are as zealous in their search for a fee as the one described.
It appears that most attorneys who depend entirely on fees on criminal cases

In General Sessions the quest for money pervades their contact with their
clients. Some attorneys are said to advise the defendants that their release will
depend on raising a fee. It has also been observed if the defendant has money
in possession at the time of arrest the attorney will invariably learn of it. Ap-
parently the word reaches the courtroom from the jail where the defendant is
searched and at the time the attorney in the court and the bondsman will know
precisely what assets the defendant has.
Some observers of the Court believe there is a marked distinction in the kind

of representation the defendant receives when he is able to pay his attorney and
when he is not. In the former case the attorney will make a vigorous effort to
negotiate a favorable disposition and will offer the defendant's plea to guilty or
attempt to maneuver the case before the most lenient judge and argue on behalf of
his time of sentence. Somewhat less vigorous defense is provided in the case of
the truly indigent defendant. Frequently he will be pleaded guilty at the first
opportunity. Perhaps as the Criminal Justice Act is implemented, these attorneys
will lose what one Judge described as their predatory nature and will provide
their clients with better representation.

I think if we tholish in effect the Criminal Justice Act for this juris-
diction we will go back precisely to that system.
The CHAIRMAN. I think we are all agreed that should not happen,

and if this committee can be helpful) it will not happen. Thank you
very much.
The committee stands 'adjourned.
[Whereupon, at 12:51 p.m., the committee adjourned.]
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